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CALDWELL   BANKING   &  TRUST  CO.   v. 

PORTER  et  al. 
(Supreme  Court  of  Oregon.     April  14,  1008.) 

1.  Garnishment— Proceedings  —  Waives  op 
Objections. 

The  failure  of  plaintifF  to  appear  at  the 
time  and  place  specified  in  the  order  requiring 
the  garnishee  to  appear  for  examination  is  waiv- 
ed by  the  garnishee  subsequently  answering  and 
proceeding  to  trial  without  objection,  and  with- 
out requesting  a  ruling  on  ita  motion  to  dis- 
miss. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  24,  Garnishment,  §  272.] 

2.  Same  —  Pkopebtt   Subject  to   Gabnish- 

MENT— "PBOPEBTY." 

Under  B.  &  C.  Comp.  |  800,  providing  that 
all  "property"  of  defendant  not  exempt  from 
execution  shall  be  liable  to  attachment,  the  bal- 
ance a  firm  has  to  its  credit  in  a  bank  is  liable 
to  seizure  under  an  attachment  in  an  action 
against  the  firm,  the  word  "property"  including 
money  and  credits. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  24,   Garnishment,  IS  110,  111. 

For  other  definitions,  see  Words  and  Phrases, 
vol.  6,  pp.  5093-5728;   vol.  8,  pp.  7768-7770.] 

3.  Same— Natdbe  of  Proceeding. 

A  proceeding  against  a  garnishee  on  an  at- 
tachment or  execution  issued  in  an  action  at 
law  is  strictly  at  law,  and  pleadings  are  fram- 
ed and  the  issues  of  fact  arising  thereon  are 
tried  as  in  ordinary  actions  at  law. 

4.  Appeai^-Rdlino  on  Motion  fob  Non- 
sinT — Review. 

The  grounds  stated  in  a  motion  for  a  non- 
suit are  conclusive  on  the  moving  party,  and 
he  cannot  raise  for  the  first  time  on  appeal  a 
ground  not  stated  in  the  trial  court. 
6.  Garnishment — Effect— Rights  of  Action. 

A  creditor  of  a  firm  who,  in  an  action 
against  the  firm,  attaches  money  and  credits 
t>elonging  to  the  firm  in  possession  of  another, 
succeeds  to  the  rights  of  the  firm  against  the 
latter. 

6.  Pabtnebship— Disposition  of  Firm  Prop- 
erty —  Rights  of  Creditors  —  Rights  of 
Partnkrs. 

Simple  contract  creditors  of  a  firm  have  no 
lien  in  their  own  right  on  firm  assets  which 
will  prevent  the  partners  from  in  good  faith 
applying  the  same  to  the  payment  of  the  individ- 
'lal  debts  of  the  partners,  but  the  partners  have 
a  lien  on  the  property  for  the  payment  of  part- 
nership debts,  and  one  partner  cannot  appropri- 
ate the  property  to  the  payment  of  his  individu- 
al debts  without  the  consent  of  the  copartners, 
and  such  a  payment  without  such  consent  is  a 
misapplication  of  the  assets  of  the  firm,  and  a 
fraud  on  the  rights  of  the  copartners. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  38,  'Partnership,  H  314,  31C.] 
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7.  Same. 

A  bank  received  deposits  from  a  firm.  It 
charged  against  the  firm  account  the  notes  of 
partners,  though  It  knew  that  the  notes  were 
the  individual  obligations  of  the  partners.  Held, 
that  the  act  of  the  bank  was  prima  facie  invalid 
as  against  the  partnership  and  its  creditors, 
and  the  burden  of  proof  was  on  it  to  show  that 
it  made  such  charge  with  the  assent,  express  or 
implied,  of  all  the  partners. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  38,  Partnership,  {  310.] 

8.  Same. 

Evidence  held  not  to  show  that  a  bank  ap- 
plied firm  deposits  to  the  individual  obligations 
of  partners  with  the  assent,  express  or  implied, 
of  all  the  partners  essential  to  make  the  trans- 
action valid  as  against  the  firm  and  its  creditors. 
[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  38,  Partnership,  f  316.] 

Appeal  from  Circuit  Court,  Malheur  Coun- 
ty;   George  B.  Davis,  Judge. 

Action  by  tbe  Caldwell  Banking  &  Trust 
Company  against  F.  Li  Porter  and  others,  co- 
partners under  the  firm  name  of  Porter,  Jones 
&  Test,  In  which  the  First  National  Bank  of 
Ontario  was  summoned  as  garnishee.  From 
a  Judgment  for  plaintifF,  tbe  garnishee  ap- 
peals.   Affirmed. 

On  September  29, 1906,  F.  L.  Porter,  Thom- 
as Jones,  and  E.  H.  Test,  partners  in  tbe 
sheep  business  In  Malheur  county,  sold  their 
sheep  for  $22,594.50,  and  deposited  tbe  money 
in  the  First  National  Bank  of  Ontario  to  the 
credit  of  the  firm,  which,  together  with  a 
previous  balance  of  $4.')8.26,  made  an  aggre- 
gate credit  of  $23,032.76.  At  that  time  the 
partnership  was  Indebted  to  the  bank  in  the 
sum  of  $13,656.04,  and  it  held  the  Individual 
notes  of  each  member  of  the  firm,  which  were 
overdue  and  of  about  equal  amounts,  ap- 
proximating— principal  and  Interest — $7,008.- 
85,  which  the  bank  charged  to  the  firm  ac- 
count. This  left  a  balance  of  $2,035.02  to 
the  credit  of  the  firm.  On  October  3d  plain- 
tiff, C.ildwell  Banking  &  Trust  Company, 
commenced  an  action  at  law  against  Porter, 
Jones  &  Test  to  recover  on  two  promissory 
notes,  amounting  in  the  aggregate  to  $7,500 
and  accumulated  interest,  and  caused  a  writ 
of  attachment  to  be  Issued  and  served  upon 
the  bank,  attaching  any  and  all  money  or 
credits  in  Its  possession  belonging  to  the 
partnership.  The  bank  answered  that  its 
books  showed  a  balance  to  the  credit  of  the 
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firm  of  only  $2,035.02.  This  being  onsatia- 
factory  to  plaintiff,  It  obtained  an  order  re- 
quiring the  bank  to  appear  and  answer  on 
oath  concerning  the  same.  Written  allega- 
tions and  Interrogatories  were  subsequently 
served  and  filed,  in  which,  after  alleging  the 
Incorporation  of  plalntitF  and  garnishee  bank, 
the  partnership  of  Porter,  Jones  &  Test,  the 
commencement  of  the  action  by  plaintiff 
against  the  partnership,  the  Issuance  and 
service  of  the  vnrit  of  attachment  therein,  the 
return  of  the  garnishee  bank,  the  deposit  by 
Porter,  Jones  &  Test  of  $22,594.50  with  the 
garnishee  bank  on  September  29,  it  is  aver- 
red  that  after  such  deposit,  and  prior  to  the 
service  of  the  writ  of  attachment  on  the 
garnishee  bank.  It  had  paid  out  on  order  of 
the  partnership  the  sum  of  $14,008.80,  and 
and  no  more,  and  that  at  the  date  of  such 
serrlce  there  was  due  and  owing  from  such 
bank  to  the  partnership  the  sum  of  $9,043.87. 
On  the  day  the  garnishee  bank  was  requested 
to  appear  and  answer  it  filed  a  motion  to  dis- 
miss the  proceeding  tor  want  of  an  appear- 
ance by  plaintiff,  but  before  such  motion  was 
disposed  of  it  answered  the  allegations,  de- 
nying the  material  averments  thereof,  and 
affirmatively  set  out  the  several  notes  due  it 
from  the  partnership  of  Porter,  Jones  &  Test, 
and  from  the  individual  members  of  such 
partnership,  and  averred  that  all  such  notes 
were  given  by  the  parties  thereto  and  accept- 
ed by  the  bank,  and  the  time  of  payment 
thereof  extended  from  time  to  time,  and  par- 
ticularly the  notes  of  the  individual  mem- 
bers of  the  firm,  upon  the  express  agreement 
and  understanding  with  the  makers,  Individ- 
ually and  collectively,  that  the  sheep  and 
other  partnership  property  of  Porter,  Jones 
&  Test  would  be  sold  and  the  money  received 
therefor  deposited  in  the  garnishee  bank  to 
be  applied  by  the  bank  in  payment  thereof; 
that  In  accordance  with  such  understanding 
and  agreement.  Porter,  Jones  &  Test  sold  the 
sheep  and  deposited  the  proceeds  of  the  sale 
with  the  garnishee  bank,  whereupon  the  bank 
duly  applied  such  portion  thereof  as  was 
necessaiy  to  the  payment  and  discharge  of 
all  such  notes,  partnership  and  individual; 
that  prior  to  the  commencement  of  the  action 
by  plaintiff  against  Porter,  Jones  &  Test  the 
partnership  and  the  individual  members  of 
such  firm  duly  and  fully  ratified  the  action 
of  the  garnishee  bank  in  applying  the  pro- 
ceeds of  the  sale  to  the  payment  of  the  part- 
nership and  individual  debts,  and  received 
and  accepted  their  notes  as  paid  and  dis- 
charged in  full.  A  reply  put  in  Issue  the  new 
matter  alleged  In  the  answer,  and  upon  the 
issues  thus  Joined  the  cause  came  on  for 
trial  before  a  Jury.  The  defendant  garnishee 
objected  to  the  admission  of  any  evidence  on 
the  ground  that  plaintiff's  remedy  is  in  equity 
and  not  at  law.  This  objection  was  overrul- 
ed, whereupon  plaintiff,  to  sustain  the  Issues 
on  its  part,  offered  in  evidence  severally  the 
complaint,  summons  and  proof  of  service 
thereof,  a  demurrer  filed  by  defendants,  the 


affidavit  and  undertaking  for  writ  of  attach- 
ment, the  writ  of  attactmient  and  notice  of 
garnishment,  together  with  the  sheriff's  re- 
turn thereon,  the  answer  of  the  garnishee, 
and  the  Judgment  in  the  action  brought  by 
plaintiff  against  Porter,  Jones  &  Test  But 
all  these  papers  were  excluded  by  the  court 
on  objection  of  defendant,  on  the  ground 
that  they  were  Immaterial,  irrelevant,  and 
incomiietent  The  plaintiff  then  called  Bfr. 
Test,  one  of  the  members  of  the  firm  of  Por- 
ter, Jones  &  Test,  who  identified  the  two 
notes  upon  which  the  action  was  brought  Iv 
plaintiff;  but  the  court,  on  objection  of  de- 
fendant, refused  to  admit  either  of  such  notes 
in  evidence,  on  the  ground  that  they  were  im- 
material, irrelevant,  and  incompetent,  and  al- 
so refused,  for  a  like  reaaon,  to  permit  Test 
to  testify  that  at  the  time  of  the  commence- 
ment of  such  action  there  was  due  and  ow- 
ing thereon  from  the  partnership  of  Porter, 
Jones  and  Test  to  the  plaintiff  the  principal 
and  interest  of  each  of  such  notes.  Plaintiff 
then  proved  by  Test  that  the  partnership  of 
Porter,  Jones  &  Test  had  on  deposit  with  the 
garnishee  bank  on  September  29th  $23,052.76, 
and  that  between  that  date  and  the  service 
of  the  garnishee  process  ui>on  it  there  had 
been  paid  out  by  the  bank  on  account  of  the 
partnership,  and  by  its  authority,  $14,008.89, 
and  no  more,  and  then  rested.  Whereupon 
the  defendant  garnishee  moved  the  court  for 
a  nonsuit,  on  the  grounds  (1)  that  plalntlfTs 
remedy  was  In  equity,  and  not  at  law;  (2) 
that  plaintiff  had  not  proved  a  partnership 
of  Porter,  Jones  &  Test  under  the  firm  name 
of  Porter,  Jones  &  Test,  but  had  shown  the 
partnership  to  be  Porter,  Test  &  Jones.  This 
motion  was  overruled,  and  defendant  gar- 
nishee gave  evidence  which  it  claims  tended 
to  support  its  defense  to  the  garnishee  pro- 
ceedings, but  at  the  close  of  the  testimony  the 
court,  on  motion  of  plaintiff,  directed  a  ver- 
dict In  favor  of  plaintiff,  from  which  defend- 
ant garnishee  appeals. 

W.  F.  Butcher  and  A.  N.  Sollss,  for  appel- 
lant. John  C.  Bice  and  W.  H.  Brooke,  for 
respondent. 

BEAN,  O.  J.  (after  stating  the  facts  as 
above).  The  defendant's  motion  to  dismiss  the 
proceeding  and  discharge  the  garnishee  from 
liability  because  of  the  failure  of  plaintiff  to 
appear  at  the  time  and  place  mentioned  In  the 
order  requiring  the  garnishee  to  appear  and 
be  examined  on  oath  concerning  the  matters 
stated  in  its  answer  to  the  garnishee  process 
was  waived  by  defendant  It  subsequently  an- 
swered, and  proceeded  to  trial  without  objec- 
tion, and  without  asking  or  requesting  a  rul- 
ing on  the  motion.  Nor  Is  there  any  merit  in 
the  objection  made  at  the  opening  of  the  case 
to  the  admission  of  any  testimony  because 
plaintiff's  remedy  is  in  equity  and  not  at  law. 
All  the  property  of  a  defendant  not  exempt 
from  execution  Is  liable  to  attachment  (sec- 
tion SOO,  B.  &  C.  Comp.),  and  this  Includes 
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money  and  credits.  If  the  garnishee  bank  was 
Indebted  to  the  partuersUip  of  Porter,  Jones 
&  Test,  or  that  firm  had  a  balance  to  its  credit 
on  the  books  of  the  bank,  at  the  time  the 
garnishee  process  was  served,  it  was  liable  to 
seizure  under  an  attacluneut  in  the  action 
brought  by  plaintifF  against  the  firm,  and,  if 
the  answer  of  the  bank  was  not  satisfactory 
to  plaintiff.  It  had  a  right  to  proceed  in  the 
manner  provided  by  statute.  A  proceeding 
against  a  garnishee  on  an  attachment  or  execu- 
tion issued  in  an  action  at  law  is  In  no  sense 
equitable,  but  strictly  at  law,  and  the  plead- 
ings are  framed  and  Issues  of  fact  arising 
thereon  tried  as  In  ordinary  law  actions. 
Case  V.  Noyes,  16  Or.  329,  19  Pac.  104 ;  Smith 
V.  Conrad,  23  Or.  206.  31  Pac.  398. 

It  Is  contended  that  defendant's  motion  for 
a  nonsuit  should  have  been  sustained  because 
plaintiff  did  not  prove  the  commencement  of 
an  action  by  It  against  Porter,  Jones  &  Test, 
or  the  Issuance  and  service  of  an  attachment 
therein,  or  the  answer  of  the  garnishee  to 
such  attachment,  or  that  a  Judgment  had  been 
rendered  In  favor  of  plaintiff  in  such  action. 
Plaintiff  offered  In  evidence  the  pleadings  and 
record  in  the  action  referred  to,  which  would 
have  furnished  the  proof  suggested,  but  they 
were  ruled  out  by  the  court  on  an  objection  of 
defendant,  and  It  would  seem  that  It  ought 
not  be  permitted  to  take  advantage  of  a  fail- 
ure of  proof  In  this  respect.  The  ruling  of  the 
court  was  probably  based  on  the  theory  that 
proceedings  against  a  garnishee  are  auxiliary 
to  the  action  In  which  the  attachment  was 
issued,  and  therefore  the  court  will  take  Ju- 
dicial knowledge  of  the  proceeding  In  such  ac- 
tion without  proof,  and  there  are  many  au- 
thorities which  support  this  view.  State  v. 
Bates,  22  Utah,  65,  61  Pac.  905,  83  Am.  St. 
Rep.  708;  Kenosha  Stove  Co.  v.  Sliedd,  82 
Iowa,  540,  48  N.  W.  933;  Hollenbach  v. 
Schnabel,  101  Cal.  312,  3.')  Pac.  872.  40  Am.  St. 
Bep.  57;  Flood  v.  Libby,  38  Wash.  366,  80 
Pac.  533,  107  Am.  St.  Rep.  851;  Farrar  v. 
Bates,  55  Tex.  193;  Farrington  v.  Sexton,  43 
Mich.  -04,  5  N.  W.  654;  S.  E.  Olson  Co.  v. 
Brady.  76  Minn.  8,  78  X.  W.  864;  Morrison  v. 
Hllbum  &  Poole,  126  Ga.  114, 54  S.  E.  938.  But 
whatever  the  true  rule  may  be  in  this  regard, 
def«idant  specified  particularly  the  grounds  of 
its  motion  for  a  nonsuit,  which  do  not  Include 
the  point  now  made,  and  it  is  the  law  that  the 
grounds  stated  in  such  a  motion  are  conclusive 
apon  the  moving  party,  l>oth  at  trial  and  in  an 
appellate  court,  and  that  he  cannot  raise  for 
the  first  time  on  appeal  a  ground  of  nonsuit 
not  stated  bek>w.  6  Ency.  PI.  &  Pr.  879;  Meier 
T.  Northern  Pacific  R.  Co.  (Or.)  93  Pac.  691. 

It  is  also  claimed  that  the  court  erred  In 
directing  a  verdict  in  favor  of  plaintiff  at  the 
close  of  the  testimony.  This  depends  ui)on 
whether  the  garnishee  bank  had  the  right,  as 
against  the  partnership  of  Porter,  Jones  & 
Test,  to  charge  to  the  firm  account  the  notes 
held  by  it  aeulnst  the  iadlvidunl  uuMnl>ers  of 
the  firm.    Plaintiff,  by  virtue  of  the  attach- 


ment, was  subrogated  to  the  rights  of  the  firm 
against  the  bank,  and  Is  entitled  to  recover 
against  it,  if  the  firm  could  have  done  so  at 
the  time  the  attiiclmient  was  served.  Keeue  v. 
Smith,  44  Or.  .">25,  75  Pac.  1065.  Simple  con- 
tract partnership  creditors  liave  no  lieu  in 
their  own  right  upon  partnership  assets  which 
will  prevent  the  partners,  while  the  proijerty 
is  under  their  control,  from  in  good  faith  ap- 
plying it  to  the  payment  of  the  individual 
debts  of  the  members  of  the  firm  or  otherwise 
disposing  of  It.  Stahl  v.  Osmers,  31  Or.  199, 
49  Pac.  958;  First  National  Bank  of  ludianola 
V.  Brubaker.  128  Iowa,  587,  105  N.  W.  116,  2 
Tj.  R.  a.  (N.  S.)  256,  111  Am.  St.  Rep.  209 ; 
Pepper  v.  Peck,  17  R.  I.  55,  20  Atl.  16;  Car- 
ver Gin  &  Machine  Co.  v.  Bannon,  85  Tenn. 
712,  4  S.  W.  831.  4  Am.  St.  Rep.  803;  Wood- 
mansle  v.  Ilolcomb,  34  Kan.  35,  7  Pac.  603; 
National  Bank  of  the  Metropolis  v.  Sprague, 
20  N.  J.  Eq.  13 ;  Smith  v.  Smith.  43  Am.  St 
Rep.  359,  364,  note.  But  the  partners  have  a 
lien  on  such  property  for  the  payment  of  the 
purtui>rship  debts,  or  for  the  surplus  due  each 
I)artner,  and  therefore  one  partner  cannot  ap- 
proi)rlate  the  property  to  the  payment  of  his 
individual  debts  without  the  consent  of  all 
the  other  partners.  Such  a  payment  Is  re- 
garded in  law  as  a  misapplication  of  the  as- 
sets of  the  firm  and  a  fraud  upon  the  rights 
of  copartners,  and,  if  the  individual  creditor 
has  knowledge  of  the  fact,  the  property  may, 
according  to  the  weight  of  authority,  although 
there  is  some  conflict  in  the  decisions,  be  re- 
covered in  an  action  at  law  in  the  name  of  the 
firm,  or  by  a  creditor  succeeding  to  Its  rights 
l>y  attachment  or  garnishment.  Johnson  v. 
Hersey,  70  Me.  74,  35  Am.  Rep.  303 ;  Coote  & 
Jones  V.  Bank  of  United  States,  3  Cranch,  C. 
C.  05,  Fed.  Cas.  No.  3,204;  Davies  v.  Atkin- 
son, 124  111.  474, 16  N.  E,  899,  7  Am.  St.  Rep. 
373,  377,  note;  Cannon  v.  Llndsey,  85  Ala. 
198,  3  South.  676,  7  Am.  St.  Rep  38;  Rogers  v. 
Batchelor,  12  Pet.  (U.  S.)  221,  9  L.  Ed.  10C3; 
Johnson  &  Pitt  v.  Crlchton,  56  Md.  108;  Cotz- 
hausen  v.  Judd,  43  Wis.  213,  28  Am.  Rep. 
539;  AHles  v.  Bangs,  36  Wis.  131 ;  Howell  & 
Gibson  v.  Sewing  Machine  Co.,  12  Neb.  177, 
10  N.  W.  700;  Brickett  v.  Downs,  163  Mass. 
70,  39  N.  E.  776;  Locke  v.  Lewis,  124  Mass. 
1,  26  Am.  Rep.  631. 

It  is  undisputed  that  at  the  time  the  gar- 
nishee bank  charged  up  to  the  firm  account 
the  notes  of  the  individual  members  It  knew 
the  character  of  the  obligations.  Its  act  was 
therefore  prima  facie  invalid  as  against  the 
partnership  and  its  creditors,  and  the  burden 
of  proof  was  on  the  bank  to  show  that  it  made 
such  charge  with  the  assent,  express  or  Im- 
plied, of  ail  the  partners.  Coote  &  Jones  y. 
Bank  of  United  States,  supra;  Willis  y. 
Holmes,  28  Or.  2C3,  42  Pac.  989.  We  have 
read  the  entire  testimony,  and  do  not  find  any 
evidence  that  all  the  partners  consented  or 
agreed  that  the  Individual  debts  of  tlie  mem- 
bers of  the  firm  should  be  paid  from  the  firm 
assets.    There  is  testimony  that  each  partner, 
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when  pressed  for  payment  of  his  indlTldual 
debt,  stated  that  it  would  be  paid  when  the 
sheep  belonging  to  the  partnership  were  sold. 
But  there  is  no  testimony  that  any  of  the 
partners,  except  perhaps  Test,  agreed  or  con- 
sented to  the  payment  of  the  Individual  notes 
of  his  copartners  out  of  snch  fund.  Mr. 
Alexander,  president  of  the  bank,  and  Mr. 
Kenyon,  cashier,  were  the  two  witnesses  who 
testified  In  regard  to  the  matter.  Kenyon 
says  that  when  the  deposit  was  made  by 
Porter  the  bank  held  the  partnership  notes 
amounting  to  about  $14,000  and  the  Individual 
notes  of  the  members  of  the  firm  amounting 
to  $7,008.85,  all  of  which  were  charged  to  the 
partnership  account,  leaving  a  balance  of  $2,- 
096.0%  and  he  (witness)  charged  off  the  in- 
dividual notes  because  they  were  past  due, 
and  it  was  the  understanding  with  the  part- 
ners that  the  bank  was  to  have  its  money 
when  the  sheep  were  sold;  that  the  question 
of  the  payment  of  the  Individual  notes  had 
often  come  up  for  consideration,  and  Test  had 
at  all  times  assured  the  bank  that  as  soon  as 
the  sheep  were  sold  it  would  got  its  money 
on  them  as  well  as  those  of  the  firm ;  that  he 
had  a  conversation  with  Test  In  July,  1906, 
and  told  him  the  directors  were  dissatisfied 
with  the  amount  of  Indebtedness  and  wanted 
security  by  mortgage  on  the  sheep ;  that  Test 
would  not  give  the  mortgage,  but  said,  "We 
expect  to  sell  this  property  in  a  short  time, 
and  when  this  property  Is  sold,  you  shall  have 
your  money";  that  the  individual  notes  had 
always  been  regarded  by  the  bank  as  partner- 
ship Indebtedness,  and  interest  thereon  was 
from  time  to  time  charged  to  the  partnership 
account,  and  a  statement  rendered  to  the  firm ; 
that  at  one  time  Test  paid  the  interest  on 
Jones'  note  by  a  firm  check ;  that  at  another 
time  Test  asked  witness  to  request  Porter  to 
pay  his  note,  as  he  seemed  disinclined  to  sell 
the  sheep,  and  that  a  short  time  afterwards 
witness  saw  Porter  and  inquired  when  he 
would  be  able  to  pay  his  note,  and  he  said  he 
could  not  pay  it  then,  but  as  soon  "as  we 
sell  the  sheep  you  shall  get  your  money";  that 
the  next  day  after  the  notes  had  been  charged 
off  the  president  of  the  bank  and  witness  had  a 
conversation  with  Test  concerning  the  matter, 
and  Mr.  Alexander  said  to  him,  "You  know 
that  it  was  the  understanding  all  the  time 
that  this  indebtedness  was  to  be  paid  when 
the  sheep  were  sold,"  and  Test  replied,  "I 
have  never  denied  that,  but  we  cannot  pay  our 
individual  notes  until  the  company's  debts  are 
paid,"  and  that  he  would  not  consent  to  pay- 
ing the  Individual  notes,  because  it  might  in- 
volve them  In  a  lawsuit;  that  on  the  next 
day  after  the  money  had  been  deposited  In 
the  bank  by  Porter  Test  came  in  and  told 
witness  he  had  better  charge  up  the  notes  for 
he  (Test)  was  about  to  be  sued  and  attached, 
but  no  particular  notes  were  mentioned  at 
that  time;  that  on  the  1st  or  2d  of  October 
Jones  came  into  the  bank  and  got  his  note, 
saying,  "I  guess  it  Is  paid,  and  I  am  entitled 
to  it";  that  Porter  came  in  and  got  his  note 


after  the  garnishment  had  been  served,  and 
Test's  notes  were  mailed  to  him,  and  none  of 
such  notes  have  ever  been  returned.  Mr.  Alex- 
ander said  that  on  one  occasion  he  bad  a  con- 
versation with  Mr.  Test  about  the  Porter 
notes,  and  Test  told  him  that  they  were  part- 
ners in  the  sheep  business,  and  when  the  sheep 
were  sold  the  firm  would  pay  the  notes  from 
the  proceeds  of  the  sale;  that  be  bad  other 
conversations  with  Test  about  the  Individual 
notes,  and  It  was  understood  that  they  would 
be  taken  care  of  by  the  firm  and  paid  when 
the  sheep  were  sold ;  that  he  had  a  conversa- 
tion with  Jones  in  May,  1906,  in  which  he  ex- 
pressed a  fear  that  enough  would  not  be  real- 
ized from  the  sheep  to  pay  the  partnership 
and  individual  notes,  and  Jones  assured  hlia 
that  there  would  be  sufficient  for  that  purpose^ 
and  he  (witness)  told  Jones  that  If  he  would 
get  a  letter  from  Test  to  that  effect  the  bank 
would  wait,  and  the  payment  of  Jones*  note 
was  extended  with  that  understanding;  tliat 
It  had  been  the  custom  of  the  bank  to  charge 
the  interest  due  on  the  Individual  notes  to 
the  firm  account.  This  is  all  the  testimony 
concerning  the  right  of  the  bank  to  charge  to 
the  firm  account  the  notes  of  the  individual 
members,  and  it  is  clearly  insufficient  to  show 
that  such  charge  was  made  with  the  consent  of 
all  the  members  of  the  firm.  There  is  no  tes- 
timony whatever  that  Porter  or  Jones  agreed 
or  consented  that  the  notes  of  Test  should  be 
paid  from  the  partnership  assets,  or  that 
either  agreed  that  the  note  of  the  other 
should  be  so  paid.  All  that  can  be  reasonably 
claimed  from  the  testimony  is  that  each 
partner,  when  pressed  for  payment  of  bis  own 
note,  stated  to  the  bank  that  it  would  be  paid 
as  soon  as  the  property  belonging  to  the  firm 
could  be  sold,  but  this  amounts  to  nothing 
more  than  the  assurance  that  each  partner 
would  pay  his  own  Indebtedness  from  the  sur- 
plus due  him  after  the  partnership  affairs 
were  settled,  and  not  that  such  assets  should 
be  used  for  the  payment  of  the  individual 
debts  of  the  members  of  the  firm.  There  iB 
no  testimony  showing  a  direct  promise  by 
either  one  or  more  of  the  partners  that  the 
firm  would  pay  or  assume  the  individual  debts. 
The  tenor  of  the  whole  testimony  is  that  each 
partner  expected,  when  the  sheep  were  sold, 
that  there  would  be  money  enough  to  pay  all 
the  firm  debts  and  leave  a  balance  coming  to 
the  respective  partners  sufficient  to  pay  their 
individual  debts. 

We  conclude,  therefore,  that  within  the  set- 
tled rule  of  law  the  defendant  did  not  make 
out  such  a  case  as  will  entitle  it  to  charge  to 
the  firm  account  the  Individual  notes  of  the 
members  of  the  firm,  and  that  the  court  below 
was  right  In  directing  a  verdict  In  favor  of  the 
plaintiff.  The  verdict  in  this  case  was  re- 
turned on  the  1st  day  of  May,  1907,  but  the 
judgment  entry,  which  was  made  on  the  4th, 
recites  that  It  Is  based  on  a  verdict  returned 
on  the  2d,  but  this  was  manifestly  a  clearly 
clerical  error  which  could  affect  no  substantial 
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right  of  the  defendant,  or  Is  no  ground  for  a 
reversal  of  the  judgment.  Finding  no  error  in 
the  record,  the  Judgment  is  aflirmed. 

Mr.  Commissioner  KING,  having  been  of 
counsel  in  tlie  court  below,  took  no  part  in  this 
decision. 


RIGGS  V.  POLK  COUNTY  et  al. 
(Supreme  Court  of  Oregon.    April  14,  1908.) 

1.  Corporations  —  Members  —  Meetings  — 
Calling  Meetings  —  Tersoxs  Making 
Call. 

It  is  in  genera]  essential  to  the  validitr  of 
acts  done  at  a  special  or  called  meetinK  of  a 
corporation  that  the  call  shall  be  made  by  the 
person."?  appointed  by  the  eoverning  statute  to 
call  such  meetioes,  and  notice  must  be  given  at 
the  time  and  in  the  manner  prescribed. 

(Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  12,  Corporations,  SS  734-743.] 

2.  Schools  and  School  Districts  —  Public 
Schools  —  District  Boards  —  Meetings  — 
Persons  Giving  Notice. 

B.  &  C.  Comp.  {  3385.  vesting  in  school  dis- 
trict meetings  the  power  to  levy  taxes,  expressly 
limits  such  power  to  "district  meetings,  legally 
called";  section  'SSS&,  subd.  1,  empowers  the  dis- 
trict school  board  to  call  meetings  generally ; 
and  subdivision  14  empowers  it  to  call  meetings 
to  consider  the  question  of  erecting  school  build- 
ings. Section  .S380  provides  that  all  regular  and 
special  school  meetings  must  be  convened  by  a 
call  stating  the  objects  of  such  meeting,  signed 
by  the  chairman  of  the  board  and  the  district 
clerk,  or  a  majority  of  the  district  school  board. 
Held,  that  section  3380  was  intended  to  desig- 
nate the  persons  who  should  give  notice  of  a 
called  meeting  ordered  by  the  board,  and  not 
merely  to  give  the  officers  therein  named  a  dis- 
cretionary power  to  call  a  meeting,  and  the  ex- 
istence of  the  same  power  in  some  other  body 
was  necessarily  excluded. 

3.  Statutes  —  Construction  —  Related 
Clauses. 

To  ascertain  the  intention  of  a  statute  it 
must  be  construed  in  connection  with  ail  other 
provisions  of  the  act  of  which  it  forms  a  part. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  44,  Statutes,  U  250  205,  302-300.] 

4.  Schools  and  School  Distbiots— Public 
Schools— Meetings— Persons  Giving  No- 
tice— "Chairman  of  the  Board." 

B.  &  C.  Comp.  i  asSO,  provides  that  till 
regular  and  special  school  meetings  must  be  con- 
vened by  a  written  call  stating  the  objects  of 
such  meetings,  signed  by  the  chairman  of  the 
district  board  and  district  clerk,  or  a  majority 
of  the  school  board.  Section  3388  provides  that 
the  director  who  has  served  the  longest  time 
shall  act  as  chairman  of  the  board  meetings, 
and,  in  the  absence  of  the  cliairman.  the  other 
members  of  the  board  in  the  order  of  tlieir  sen- 
iority may  act  as  chairman.  The  statute  does 
not  expressly  create  the  office  of  "chairman  of 
the  school  board,"  but  such  office  was  impliedly 
recognized  by  section  3389,  subd.  IC,  providing 
that  school  warrants  must  be  drawn  and  sipneil 
by  the  chairman  of  the  board,  and  subdivision 
21  permitting  the  board  to  authorize  the  chair- 
man to  draw  warrants  for  the  payment  of  sal- 
aries, and  subdivision  31  providing  that  all 
bonds  issued  shall  be  signed  by  the  chainnan  of 
the  board  of  directors,  and  section  3409  provid- 
ing that  meetings  of  the  board  may  be  convened 
by  written  notice  issued  on  the  order  of  the 
chairman.  JIcUl,  tliat  the  various  sections  of 
the  statute  construed  together  recoenized  the 
permanent  and  separate  existence  of  the  office  of 
"chairman  of  the  board,"  and  by  section  338S 


the  oldest  in  service  of  the  directors  was  diair- 

man  of  the  board,  and  hence  a  special  meeting 
called  under  section  3380  signed  by  the  next  old- 
est member  of  the  board  was  not  signed  by  "the 
chairman  of  the  board,"  as  required  thereby, 
and  bonds  issued  at  such  a  meeting  were  invalid. 
5.  Same— District  Debts-Bonds— Remedies 
OF  Taxpayer— Participation  in  Meeting- 
Estoppel  TO  Object— Pleading. 

In  a  suit  to  enjoin  the  issue  of  bonds  to 
build  a  district  school  building,  on  the  ground 
that  the  meeting  of  the  district  board  authoriz- 
ing the  issue  of  the  bonds  was  not  legally  con- 
vened, even  if  plaintiff  had  knowledge  of  the 
meeting  and  participated  therein,  and  was  there- 
by estopped  to  question  the  validity  of  the  pro- 
ceedings in  equity,  such  facts  would  be  a  mat- 
ter of  defense  by  way  of  estoppel. 
Moore,  J.,  dissenting. 

Appeal  from  Circuit  Court,  Polk  County; 
William  Galloway,  Judge. 

Suit  by  Seth  Riggs  against  the  county  of 
Polk  and  others.  From  a  decree  dismissing 
the  complaint  and  dlesolvlng  a  temporary  in- 
junction, plaintiff  appeals.  Decree  reversed, 
with  instructions  to  sustain  demurrer  to  tlie 
answer,  and  for  further  proceedings. 

Plaintiff,  who  is  a  resident  of  and  owns 
property  in  school  district  No.  45  of  Polk 
county.  Instituted  this  suit  to  enjoin  the  col- 
lection of  a  school  tax  attempted  to  be  levied 
by  that  district.  It  is  alleged,  in  substance, 
that  at  the  time  of  the  Issuance  of  the  call 
for  the  holding  of  the  meeting  at  which  the 
tax  was  levied  A.  M.  Holmes,  FInley  M.  Ed- 
gar, and  Mason  K.  Crowley  were  the  duly 
elected  and  qualified  directors  of  the  district; 
that  of  the  three  Holmes  bad  served  the 
longest  time  under  an  election.  Edgar  was 
next  In  seniority  of  service,  and  Crowley  was 
the  Junior  director;  that  on  December  3, 
1004,  Edgar  attempted  to  convene  a  special 
school  meeting  of  the  district  to  be  held  at 
the  schoolhouse  at  the  hour  of  10  o'clock  In 
the  forenoon  of  December  17, 1904,  by  a  writ- 
ten notice,  which  is  pleaded  hsec  verba.  It  Is 
signed  by  Edgar  as  chairman  pro  tern,  of  the 
board  of  directors,  and  by  the  clerk  of  the 
district,  and  sets  forth  the  object  and  pur- 
pose of  the  meeting  to  be  the  levying  of  a 
tax  for  building  a  8choolhou.se  In  said  dis- 
trict. It  is  further  alleged  that  at  the  time 
of  the  Issuance  of  the  notice  Holmes  was 
chairman  of  the  board  of  directors,  and  that 
said  notice  was  not  signed  by  the  chairman 
of  the  board  of  directors,  nor  by  a  majority 
of  such  board;  that  in  pursuance  of  such  no- 
tice a  meeting  was  held  at  the  time  and  place 
therein  stated,  which  attempted  to  levy  a  tax 
of  seven  mills  on  the  dollar  upon  the  real 
and  personal  property  In  the  district;  that 
the  amount  of  tax  levied  upon  plaintiff's 
property  was  $82.2S,  which  became  delin- 
quent, and,  In  pursuance  of  a  warrant  Issued 
to  the  defendant  by  the  county  court,  he  Is 
alx>ut  to  sell  plaintiff's  property  for  the  col- 
lection thereof.  A  general  demurrer  to  the 
complaint  having  been  overruled,  defendants 
answered,  admitting  the  averments  of  the 
complaint,  excepting  that  part  which   sets 
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forth  the  form  and  manner  of  the  Issuance  of 
the  notice  or  call  for  the  meeting,  and  that  the 
notice  was  not  signed  by  the  chairman  of 
the  board.  These  were  denied,  and  In  sub- 
stance It  is  affirniativcly  alleped  that  on  l)e- 
toiuber  3,  1!K»4,  a  nu'cliuj;  of  the  board  of  di- 
rectors of  the  district  was  duly  called  and 
held  at  the  schoolhouse  for  the  purpose  of 
authorizing  the  Issuance  and  directing  the 
posting  of  a  notice  for  a  school  meeting  of 
the  district  for  the  object  alx)ve  stated;  that 
directors  Edgar  and  Crowley  and  the  clerk 
were  present  at  the  meeting,  but  that  director 
Holmes  did  not  attend;  that  at  such  board 
meeting  It  was  determined  to  call  a  special 
school  meeting  to  be  held  at  the  schoolhouse 
on  December  17,  1904,  at  10  o'clock  In  the 
forenoon,  for  the  purpose  of  levying  a  tax 
to  build  a  schoolhouse,  and  the  clerk  was 
ordered  to  post  notices  to  that  effect,  as  re- 
quired by  law;  that  in  pursuance  thereof  the 
clerk  did  post  notices,  a  form  of  which  Is 
set  out  In  full.  It  is  Identical  with  the  no- 
tice set  forth  In  the  complaint,  excepting  that 
after  the  signature  thereto  of  Kiniey  M.  Ed- 
gar there  is  added  these  words,  "Chairman 
pro  tem..  Chairman  Board  of  Directors," 
which  slightly  differs  from  the  alleged  sig- 
nature to  the  notice  set  forth  in  the  com- 
plaint, but  the  signature  of  the  clerk  Is  the 
same.  A  general  demurrer  to  the  answer 
having  been  overruled,  plaintiff  declined  to 
plead  furtlier,  and  thereupon  a  decree  was 
entered  dismissing  tlie  complaint  and  dissolv- 
ing the  temporary  injunction  theretofore  Is- 
sued, from  which  decree  plaintiff  appeals. 

Oscar  Uayter  and  W.  H.  Holmes,  for  ap- 
pellant.   John  H.  McNary,  for  respondents. 

SLATER,  C.  (after  stating  the  facts  as 
above).  The  validity  of  the  tax  Is  questioned 
by  plaintiff  solely  upon  the  ground  that  the 
call  for  the  school  meeting  by  which  It  was 
attempted  to  be  levied  was  not  signed  by  the 
person  or  persons  upon  whom  that  duty  Is 
liniK)sed  by  the  statute,  which  is  to  the  effect 
that  all  regular  and  special  school  meetings 
must  be  convened  by  a  written  call  stating 
the  objects  of  the  meeting,  signed  by  the 
chairman  of  the  board  and  the  district  clerk, 
or  a  majority  of  the  district  school  board. 
Section  3380,  B.  &  C.  Comp.  It  is  In  general 
essential  to  the  validity  of  acts  done  at  a 
special  or  called  meeting  of  a  corporation 
that  the  call  shall  be  made  by  the  person  or 
persons  appointed  by  the  governing  statute 
to  call  such  meetings,  and  notice  must  be 
given  at  the  time  and  in  the  manner  so  pre- 
scribed. 25  A.  &  E.  Ency.  (2d  Ed.)  40,  41; 
10  Cyc.  324.5.  The  power  vested  by  the  stat- 
ute in  district  school  meetings  to  levy  a  tax 
is  expressly  limited  to  "district  meetings, 
legally  called"  (section  3385,  B.  &  C.  Comp.), 
and  the  power  to  call  a  meeting  to  consider 
the  question  of  the  erection  of  a  schoolhouse 
is  conf«'rred  upon  the  district  b<jard.  which 
power  it  may  or  shall  exercise  whenever,  in 


the  judgment  of  the  board,  it  ia  desirable  or 
necessary  to  the  welfare  of  the  schools  In 
the  district  or  to  provide  for  the  children 
therein  pn)i)er  scliool  privileses,  or  whenever 
petitioned  so  to  do  by  one-tliird  of  the  voters 
In  the  district  (se<tion  33S!».  subd.  14,  B.  &  C. 
Comp.).  The  i)ower  to  call  a  meeting  for  the 
particular  purjwse  for  which  this  one  was 
called  being  tbus  expressly  conferred  by  stat- 
ute upon  the  board,  the  implied  existence  of 
the  same  power  in  some  other  body  or  person 
is  necessarily  excluded.  But  section  3;J80,  B. 
&  C.  Comp.,  also  provides  that  "all  regular 
and  special  school  meetings  must  be  con- 
vened by  a  written  call  stating  the  objects 
of  such  meeting,  signed  by  the  chairman  of 
the  board,  and  the  district  clerk,  or  a  ma- 
jority of  the  district  school  board;  and  the 
directors  shall  cause  the  clerk  to  post  such 
written  notices  In  three  public  places  in  the 
district  at  least  ten  days  before  the  day  ap- 
pointed for  snld  meeting."  The  validity  of 
the  call  put  forth  In  this  case  depends  upon 
what  construction  is  to  be  placed  upon  this 
section  of  the  statute  in  two  particulars:  (1) 
Whether  a  discretionary  power  to  call  a  meet- 
ing is  thereby  conferred  upon  the  peracms 
designated,  or  whether  It  is  Intended  by  this 
section  merely  to  designate  the  persons  who 
should  give,  and  to  prescribe  the  form  and 
manner  of  giving,  a  notice  of  a  call  ordered  by 
the  board  In  the  exercise  of  an  authority 
conferred  exclusively  upon  it;  and  (2)  who  la 
meant  by  the  expression  "chairman  of  the 
board." 

1.  The  answer  to  the  first  Inquiry  has  al- 
ready been  suggested.  Looking  at  the  words 
of  the  section  when  standing  alone.  It  appears 
that  the  only  Intention  was  to  prescribe  the 
form  and  manner  of  giving  notice  of  a  call 
ordered  by  some  other  person  or  body  in  whom 
the  power  had  been  vested;  for  it  could  not 
reasonably  have  been  intended  to  confer  a 
discretionary  power  upon  the  chairman  of  the 
board  and  the  district  clerk  or  upon  a  ma- 
jority of  the  board  to  convene  a  "regular" 
school  meeting,  the  time  for  the  holding  of 
which  is  expressly  named  in  the  act  of  1901 
of  which  this  section  is  a  part.  Moreover,  to 
ascertain  the  intention  of  a  legislative  dec- 
laration, it  must  be  construed  in  connection 
with  all  other  provisions  of  the  act  of  which 
it  forms  a  part.  The  power  to  call  meetings 
generally  Is  conferred  upon  tlie  hoard  by  sec- 
tion 3;i8!),  subd.  1,  and  si)ecitically,  for  the 
particular  puriwse  for  which  this  meeting  was 
held,  by  subdivision  14,  of  the  same  section. 
We  conclude,  therefore,  that  it  was  Intended 
by  section  3380  to  designate  the  person  or 
Ijersons  who  should  give,  and  to  prescribe  the 
form  and  manner  of  giving,  notice  of  a  call 
ordered  to  be  made  by  the  board,  and  not  to 
grant  to  the  olGcials  therein  named  a  discre- 
tionary power  to  call  a  meeting. 

2.  The  answer  alleges  that  a  si>ecial  meet- 
ing of  the  board  of  directors  was  convened 
and  held  in  accordance  with  the  requirements 
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of  section  8388,  which  meeting  directors  Ed- 
gnr  and  Crowley  and  the  district  cleric  at- 
tended, but  that  director  Holmes  did  not  at- 
tend; that  E<dgar  acted  as  chairman;  and 
that  at  this  meeting  the  board  determined  to 
call  a  special  school  meeting  to  be  held  at 
the  time  and  for  the  purpose  named  in  the 
notice,  and  Instructed  the  clerk  to  post  writ- 
ten notices  thereof,  which,  It  is  further  alleg- 
ed, was  done.  Thus  far  the  proceedings  for 
the  call  of  the  meeting  aiH>ear  to  be  in  com- 
pliance with  the  statute  and  to  that  extent 
the  answer  is  sufficient  to  support  the  va- 
lidity of  the  tax.  But  It  is  conteuded  by  the 
plaintiff  that  the  notices  so  posted  -were  not 
signed  by  "the  chairman  of  the  board,"  nor 
by  "a  majority  of  the  district  school  board," 
as  required  by  section  3380,  while  the  defend- 
ant asserts  that  Edgar,  being  next  to  Holmes 
in  seniority  of  service,  was  designated  by 
section  3388  as  the  proi)er  person  to  preside 
at  a  district  board  meeting.  It  reads  as  fol- 
lows: "The  director  who  has  served  the  long- 
est time  as  such  under  an  election  shall  act 
as  chairman  of  district  school  board  meetings; 
in  the  absence  of  the  chairman  the  other 
members  of  the  board  in  the  order  of  their 
election  may  act  as  chairman,"  etc. — and  by 
section  3381  similar  provision  Is  made  for 
chairmen  of  district  school  meetings.  That 
Edgar,  having  presided  as  chairman  of  the 
board  meeting  which  ordered  the  call  to  be 
Issued,  was  "chairman  of  the  board,"  within 
the  meaning  of  section  3380,  for  the  purpose 
of  signing  this  notice,  and,  as  he  did  sign 
It  as  "chairman  of  the  board,"  It  is  sufficient. 
That  as  to  the  powers,  duties,  and  official  acts 
there  Is  no  distinction  In  the  act  of  1901  be- 
tween the  officer  therein  designated  on  the 
one  hand  as  "chairman  of  the  board."  and. 
on  the  other  band,  as  "chairman  of  district 
school  board  meetings,"  or  "chairman  of  dis- 
trict school  meetings."  But  we  have  not  been 
able  to  so  harmonize  or  reconcile  the  different 
expressions  of  the  act  under  consideration. 
There  are  several  different,  Important,  and 
essential  duties  other  than  to  preside  at  board 
or  district  school  meetings  required  to  be 
performed  by  some  person  designated  in  the 
act  as  "chairman  of  the  board."  The  statute 
nowhere  expressly  provides  that  there  shall 
be  such  an  office,  nor  who  shall  perform  the 
duties  assigned  to  that  office,  but  throughout 
the  act  there  are  several  leRlslatlve  expres- 
sions similar  to  that  used  in  section  3.'!80 
which  necessarily  Imply  the  Icgi.slative  exist- 
ence of  such  an  office,  because  of  the  Impor- 
tant and  essential  duties  that  are  imposed 
upon  and  required  to  be  performed  by  an  of- 
ficer designated  as  "ehuiminn  of  the  board," 
such  as:  That  school  warrants  must  be  drawn 
and  signed  "by  the  chairman  of  the  board." 
Section  3389,  subd.  IC.  That  "the  board  may 
authorize  the  chairman  and  clerk  to  draw 
warrants  for  the  payment  of  teadicrs'  salaries 
at  the  end  of  each  school  month,"  etc.  Id., 
subd.  21.  That  "oil  bonds  so  issued  shall  be 
signed  by  the  chairman  of  the  board  of  di- 


rectors." Id.,  subd.  31.  And  that  meetings 
of  the  board  of  directors  "may  be  convened 
upon  written  or  printed  notices  issued  by  the 
school  clerk  by  order  of  the  chairman."  Sec- 
tion 3409.  Some  of  these  duties  are  not  de- 
pendent upon  the  order  of  a  board  meeting, 
particularly  the  signing  of  bonds  Issued  by 
the  district,  which  is  done  by  order  of  a  dis- 
trict school  meeting,  and  the  convening  of  a 
board  meeting  by  order  of  the  chairman. 
Hence  it  cannot  be  said  that  by  the  expression 
"the  chairman  of  the  board'"  is  meant  the  per- 
son who  presided  at  the  board  meeting  which 
authorized  the  thhig  to  be  done.  There  is  al- 
so a  difference  In  the  terms  used,  from  which 
a  difference  of  intent  may  be  inferred.  In 
section  3388  the  authorization  is  that  the  di- 
rector who  has  served  the  longest  time  under 
an  election  shall  act  "as  chairman  of  district 
school  board  meetings."  The  official  author- 
ity thus  conferred  Is  necessarily  temporary 
and  limited  to  the  existence  of  that  meeting; 
and  the  same  may  be  said  of  the  expression 
used  in  section  3381  as  to  who  shall  act  as 
chairman  of  district  school  meetings.  More- 
over the  language  of  that  section  in  Itself 
recognizes  the  permanent  and  separate  exist- 
ence of  the  office  of  "chairman  of  the  board," 
as  distinguished  from  the  temporary  posi- 
tion of  acting  as  "chairman  of  school  board 
meetings,"  where,  after  providing  who  shall 
act  as  chairman  of  such  meetings,  the  lan- 
guage used  is,  "In  the  absence  of  the  chair- 
man, the  other  members  of  the  board  *  •  * 
may  act"  Had  it  not  been  so  intended,  the 
natural  legislative  expression  would  have 
been,  "In  the  absence  of  the  director  who  has 
served  the  longest  time,  the  other  members  of 
the  board  •  •  •  may  act."  The  Impera- 
tive declaration  of  this  act,  however,  la  that 
all  bonds  Issued  by  the  district  shall  be  sign- 
ed "by  the  chairman  of  the  board,"  and,  if 
not  so  signed,  the  unavoidable  conclusion  is 
that  they  are  not  legal  or  valid  obligations; 
and  it  is  Just  aa  emphatically  declared  by 
tile  statute  that  the  same  officer  must  also 
sign  the  notice  that  calls  or  convenes  the 
meeting  of  the  taxpayers  of  the  district  by 
whom  a  tax  is  to  be  levied.  The  legality  of 
everj'  bond  issued  and  every  tax  levied  de- 
pends upon  the  due  performance  of  these  of- 
ficial duties  by  some  one  denominated  in 
the  statute  as  "chairman  of  the  board."  But, 
by  defendants'  contention,  each  of  these  very 
important  and  essential  acts  need  not  be  per- 
formed by  the  same  person,  but  may  be  per- 
formed by  either  of  two  different  directors, 
and  the  question  arises,  can  there  be  two  dif- 
ferent persons  to  perform  these  respective  du- 
ties? We  think  not.  A  large  amount  of  bonds 
has  b<?en  issued  under  this  act  hy  the  sev- 
eral school  districts  of  this  state,  and  doubt- 
less, in  an  endeavor  to  comply  strictly  with 
the  law,  the  director  who  has  served  the  long- 
est time  as  such  under  an  election  has  uni- 
formly been  considered  to  be  "the  chairman 
of  the  board"'  mentioned  in  the  statute,  and 
such  seems  to  be  within  the  intendment  of 
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section  3388,  and  snch  ofBcer  baa  signed  and 
executed,  on  behalf  of  the  district,  all  of  the 
bonds  heretofore  issued.  Necessity,  therefore, 
as  well  as  the  inferences  to  be  drawn  from 
the  terms  of  the  act,  it  seems  to  use,  enforces 
that  construction.  From  this  conclusion  it 
necessarily  follows  that  the  call  for  the  dis- 
trict school  meeting  was  not  signed  by  the 
"chairman  of  the  board,"  and  therefore  the 
acts  done  at  the  meeting  were  invalid.  The 
answer  falls  to  state  a  defense  to  the  com- 
plaint, and  the  demurrer  should  have  be«i 
sustained. 

It  Is  further  contended  by  defendants  that 
the  complaint  falls  to  state  facts  sufficient 
to  constitute  a  cause  of  suit,  in  that  it  fails 
to  aver  want  of  knowledge  by  plaintiff  that 
a  school  meeting  was  to  be  held  at  the  time 
and  place  and  for  the  purpose  It  was  held.  For, 
It  Is  argued,  if  he  had  knowledge  of  these 
facts,  or  was  present,  he  will  not  be  permitted 
to  complain  in  a  court  of  equity  of  the  actions 
of  the  meeting;  but  the  authorities  cited  by 
counsel  are  to  the  effect  that  one  who  was 
present  and  participated  in  corporate  meet- 
ings of  quite  a  different  character  from  this 
one  could  not  complain,  although  he  had  not 
been  formally  notified  of  the  calling  of  the 
meeting  as  required  by  the  law.  Such  facts,  if 
they  existed  here  and  had  the  effect  claimed, 
would  be  matter  of  defense  only  by  way  of 
estoppel. 

From  these  considerations  It  follows  that 
the  decree  sbonid  be  reversed,  and  the  cause 
remanded,  with  Instructions  to  the  lower 
court  to  sustain  plaintiff's  demurrer  to  the 
answer,  and  for  such  other  proceedings  as 
may  be  proper. 

MOORE,  J.  (dissenting).  The  permanent 
office  of  chairman  of  a  school  district  board 
is  not  created  by  express  legislative  enact- 
ment. The  statute  docs  not  provide  that  the 
school  director  who  has  served  the  longest 
time  as  such  under  an  election  is  the  chair- 
man, but  only  that  he  shall  act  as  such  at 
the  board  meetings,  and  in  his  absence  the 
member  of  the  school  board  next  to  him  In 
point  of  service  under  an  election  Is  authoriz- 
ed so  to  act  B.  &  0.  Comp.  §  33Sa  It  would 
appear  from  the  use  of  the  word  "act,"  as 
indicated,  that  the  office  of  chairman  of  the 
district  school  board  is  only  temporary,  being 
called  into  existence  when  the  school  board  Is 
legally  assembled,  and  continued  until  the 
business  considered  at  such  meeting  has  been 
fully  discharged,  altered,  or  counterinaiuled  at 
a  subsequent  meeting.  All  school  meetings 
must  be  convened  by  a  written  call,  signed  by 
the  chairman  of  the  board  or  by  a  majority 
thereof,  and  attested  by  the  district  clerk. 
B.  &  C.  Comp.  §  3380.  If  the  school  director 
who  has  served  the  longest  time  as  such  un- 
der an  election  were  to  preside  as  cbalrnian 
at  a  district  school  board  meeting,  and  It  was 
deternilnwl  to  convene  a  district  meeting  to 
levy  a  tax,  It  is  possible  he  might  so  opi>ose 
the  measure  as  to  decline  to  sign  the  call. 


His  refusal,  however,  would  not  necessitate 
mandatory  proceedings  to  compel  the  perform* 
ance  of  a  mere  ministerial  duty,  for  a  ma- 
jority  of  the  members  of  the  school  board, 
who  must  have  Inaugurated  the  proceedings, 
could  subscribe  their  names  to  the  notice, 
which  would  be  adequate.  Except  In  the  ease 
supposed,  it  would  appear  unnecessary  for  a 
majority  of  the  school  board  to  sign  a  call 
for  a  district  meeting,  for  the  director  who 
legally  acted  as  chairman  at  the  board  meet- 
ing is,  in  my  opinion,  the  only  person  an- 
thorlzed  to  issue  the  required  notice.  Believ- 
ing the  call  in  the  case  at  bar  to  have  been 
signed  by  the  proper  officer,  I  cannot  agree 
with  my  associates  in  holding  that  an  error 
was  committed  in  overruling  the  demurrer  to 
the  answer. 


HARRINGTON  v.  BUTTE,  A.  &  P.  RT.CO. 
(Supreme  Court  of  Montana.     April  18.  1908.) 

1.  Railroads— I SJUBT  to  Cnrto  on  Track— 
Question  fob  Jury  —  Unavoidable  Acci- 
dent. 

In  an  action  against  a  railway  company  for 
injury  to  a  child  run  over  by  cars,  htld,  umler 
the  evidence,  a  question  for  the  jury  whether 
the  accident  was  unavoidable. 

[Ed.  NotP. — For  cases  in  point,  see  Cent.  Dig. 
vol.  41,  Railroads,  ||  1165,  1191.1 

2.  Appeal— Review— Finding. 

A  finding  on  conflicting  evidence  will  not  b« 
disturbed  on  appeal. 

[Ed.  Note.— For  cases  in  point,  sec  Cent.  Dig. 
vol.  3,  Appeal  and  Eh-ror,  {§  3030-3937.] 

3.  NEQLIOENCE  —  CONTBIBCTOBY     NEOLIOERCI 

—Burden  of  Proof. 

In  a  personal  injury  action,  the  burden  of 
proving  contributory  neKligenoe  is  on  defendant 
in  the  first  instance,  under  Code  Civ.  Proc.  ( 
320C,  subd.  4,  creating  a  presumption  that  one 
takes  ordinary  care  of  his  own  concern. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  37,  NeRligence,  H  220-234.] 

4.  Same— Prima  Facie  Case. 

When,  in  a  personal  injury  action,  plain- 
tiffs own  case  presents  evidence  )wliich,  if  unex- 
plained, would  make  out  prima  facie  contribu- 
tory neRligence  on  his  part,  there  must  be  fur- 
ther evidence  exculpating  him,  or  he  cannot  re- 
cover. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  37,  NeRligence,  §§  274-276.) 

5.  Parent  and  Child— Care  of  Child— Par- 
ents' Duty. 

Parents  have  no  right  to  expect  others  to 
care  for  children  so  yoimg  and  immature  that 
they  cannot  care  for  themselves,  and  are  bound 
to  exercise  such  degree  of  care  and  prudence  to 
promote  their  safety  as  in  all  the  circumstances 
is  reasonable,  considering  the  age  and  intelli- 
gence of  siioli  children,  and  known  dangers  or 
dangers  which  might  be  known  by  exercising 
due  care. 

(Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  37,  Parent  and  Child,  $  84;  Negligence,  fS 
157-100.] 

6.  Same— Injury  to  Child— Evidence. 

In  an  action  by  a  parent  for  the  loss  of 
services  of  a  young  child  negligently  injured, 
etc..  its  unexplained  presence  in  a  place  of  known 
danger  is  prima  facie  evidence  of  its  parents' 
neRligence. 

[1C<I.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  37,  Parent  and  Child,  {  97.] 
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7.  Nbolioencb— DEFIUmOK. 

Broadly  speaking,  negligence  is  a  breach  of 
duty. 

I  Ed.  Xoto.— For  cases  in  point,  see  Cent.  Dig. 
vol.  37,  NegliBence,  §S  1,  2. 

For  other  definitions,  see  Words  and  Phrases, 
vol.  6,  pp.  4743,  4763 ;  vol.  8,  pp.  7729,  7731.] 
a  Pakent  and  Child— Injubt  to  Child— 

PABENTS'   CONTBIBUTOBT  NKOUOEKCB— EVI- 
DENCE— SurFiciENcy. 

E\'idonce,  in  an  action  by  a  parent  against 
a  railway  company  for  loss  of  services  of  a  child 
negligently  run  over  by  cars,  held  insufficient  to 
■how  that  the  parents  exercised  ordinary  care  to 
keep  the  child  out  of  a  place  of  known  danger, 
thus  defeating  recovery. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  37.  Parent  and  Child,  |  97.] 

Smith,  J.,  dissenting. 

Appeal  from  District  Court,  Silver  Bow 
County;   Geo.  M.  Bourquln,  Judge. 

Personal  Injury  action  by  Jeremlab  P.  Har- 
rington against  the  Butte,  Anaconda  &  Pacif- 
ic Railway  Company.  From  a  Judgment  for 
plaintiff,  defendant  appeals.  Beversed  and 
remanded. 

See  93  Pac.  640. 

A.  J.  Shores,  Forbls  &  Evans,  O.  F.  Kelley, 
and  D.  Gay  Stivers,  for  appelant  Peter 
Breen,  Jesse  B.  Roote,  and  John  J.  McHatton, 
for  respondent. 

HOLIiOWAY,  J.  Bernard  Harrington  was 
about  5  years  and  8  months  old  on  July  6, 
1906,  when  he  was  Injured  by  being  run  down 
by  cars  operated  by  the  defendant  railway 
cmnpany  over  its  tracks  in  the  northern  part 
of  the  city  of  Butte.  This  action  Is  brought 
by  the  father  of  the  child  for  damages  by 
way  of  compensation  for  the  loss  of  the 
child's  services  from  the  time  of  the  Injury 
until  he  should  have  reached  the  age  of  21 
years.  The  Injury  occurred  at  a  point  where 
a  roadway  of  general  travel  crosses  the  de- 
fendant railway  company's  tracks.  As  to 
whether  It  la  a  public  street  is  left  somewhat 
In  doubt  The  complaint  is  drawn  upon  the 
theory  that  the  Injury  was  occasioned  by  the 
negligence  of  the  defendant  company.  The 
answer  denies  any  negligence,  and  pleads  con- 
tributory negligence  on  the  part  of  the  child, 
and  also  contributory  negligence  on  the  part 
of  this  plaintiff  in  permitting  the  child  to  be 
In  a  place  <^  danger  unattended.  The  case 
was  tried  to  the  court  sitting  with  a  Jury. 
A  verdict  was  returned  in  favor  of  the  plain- 
tiff, and  a  Judgment  rendered  and  entered 
thereon,  from  which  Judgment  and  an  order 
denying  it  a  new  trial  the  defendant  appeals. 

The  appellant's  specifications  of  error  relate 
to  the  insufficiency  of  the  evidence  to  sustain 
the  verdict  and  to  Instructions  given,  modi- 
fled,  and  refused.  Respondent  objects  to  any 
oonslderatlcm  of  the  questions  arising  upon 
the  instructions,  for  the  reason  that  the  In- 
structions are  not  presented  to  this  court  In 
the  Judgment  roll;  but  the  application  of 
the  rule  heretofore  announced  Is  of  little  or 
no  consequence  In  this  particular  case,  since 
the  principal  contentlou.  made  by  the  appel- 


lant is  presented  under  its  specification  of 
the  InsufDciency  of  the  evidence  to  JustU^ 
the  verdict.  Appellant  contends  that  the  In- 
Jury  was  the  result  of  an  unavoidable  acci- 
dent ;  and  while  there  is  some  testimony  to 
the  effect  that  the  child  ran  upon  the  track 
and  in  front  of  the  moving  cars  so  so<m  before 
his  injury  as  to  render  the  injury  unavoid- 
able, there  is  likewise  testimony  that  the 
child  stood  upon  the  track  for  from  two  to 
four  or  five  minutes  before  be  was  struck. 
This  conflict  In  the  evidence  was  properly 
submitted  to  the  Jury  for  consideration,  and 
with  the  finding  thereon  in  plaintiff's  favor 
we  cannot  interfere.  Appellant's  other  con- 
tention upon  the  evidence  presents  a  most 
difficult  question.  We  think  the  evidence  Is 
ample,  if  believed,  to  show  the  negligence  of 
the  defendant  railway  company.  The  injury 
Is  admitted  In  the  pleadings.  In  making  out 
plaintiff's  case  it  was  made  to  appear  that 
this  child  of  tender  years,  non  sul  Juris,  was 
in  a  known  place  of  danger,  unattended  by 
any  one  whose  duty  it  was  to  care  for  him. 
In  this  Jurisdiction  the  rule  Is  firmly  estab- 
lished that  in  an  action  of  this  character  the 
burden  of  alleging  and  proving  contributory 
negligence  is  upon  the  defendant  in  the  first 
instance;  and  this  must  be  correct  since 
there  Is  a  presumption  of  law  that  the  plain- 
tiff exercised  ordinary  care.  Subdivision  4,  { 
3266,  Code  Civ.  Proc.  In  Nelson  v.  City  of 
Helena,  16  Mont  21,  39  Pac.  905,  this  court 
after  stating  this  rule,  said:  "There  is  a 
corollary,  rather  than  an  exception  to  this 
rule;  the  corollary  being  to  the  effect  that 
whenever  the  plalntifTs  own  case  raises  a 
presumption  of  negligence,  the  burden  of 
proof  is  Immediately  upon  him.  In  such  a 
case  it  devolves  upon  the  plaintiff,  as  of 
course,  to  clear  himself  of  the  suspicion  of 
negligence  that  be  has  himself  created.  He 
must  make  out  his  case  in  full,  and,  where 
the  circiunstances  attending  the  injury  were 
such  as  to  raise  a  presumption  against  him 
in  respect  to  the  exercise  of  due  care,  the  law 
requires  him  to  establish  affirmatively  his 
freedom  from  contributory  fault"  We  think 
it  would  be  more  accurate  to  say  that  when- 
ever the  plalntifTs  own  case  presents  evidence 
which,  if  unexplained,  would  make  out  prima 
facie  contributory  negligence  on  his  part, 
there  must  be  further  evidence  exculpating 
him,  or  he  cannot  recover.  However,  this  Is 
evidently  what  the  court  meant,  and  this  doc- 
trine has  the  support  of  practically  all  of  the 
authorities. 

On  the  part  of  plaintiff  it  is  alleged  that 
this  crossing  was  a  dangerous  place,  and  that 
by  reason  of  his  tender  years,  the  injured 
child  was  Incapable  of  understanding  or  ap- 
preciating the  danger.  In  view  of  these  al- 
legations appellant  contends  that  the  unex- 
plained presence  of  this  five-year  old  child  In 
a  known  place  of  danger,  tmattended  by  any 
one  whose  duty  It  was  to  care  for  him,  was 
of  Itself  prima  facie  evidence  of  contributory 
n^llgence  on  the  part  of  his  partita.   It  may 
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be  Bald  to  be  a  general  rule,  of  universal  ap- 
plication, that  parents  have  no  right  to  ex- 
pect others  to  care  for  their  children  who 
are  so  young  and  Immature  that  they  can- 
not care  for  themselves,  and  that  they  (the 
parents)  owe  the  duty  to  care  for  such  chil- 
dren, and  In  caring  for  them  are  bound  to  ex- 
eiflse  such  degree  of  care  and  prudence  to 
promote  their  safety  as  under  all  the  drciun- 
stauces  Is  reasonable,  and  this  degree  of  care 
is  proportionate  to  the  age  and  intelligence 
of  such  children  and  to  the  known  dangers, 
or  dangers  which  might  be  known  by  the  ex- 
ercise of  due  care  (1  Thompson's  Commen- 
taries on  the  Law  of  Negligence,  I  321);  and 
In  support  of  this  rule  it  may  be  said  that 
the  authorities  are  harmonious.  When,  how- 
ever, It  comes  to  the  application  of  the  rule 
to  particular  cases,  the  courts  have  not  been 
able  to  agree.  'While  there  are  some  courts 
wliich  hold  that  the  mere  unexplained  pres- 
i-iue  of  a  child,  non  sul  juris,  unattended.  In 
a  place  of  known  danger,  is  not  evidence  of 
the  parents'  contributory  negligence  (Hagan's 
I'etitlon,  5  Dill.  [U.  S.]  96,  Fed.  Cas.  No.  »,- 
.SiKi;  Corbett  v.  O.  S.  L.  R.  Co.,  25  Utah,  449, 
71  Pac.  10C.5),  the  decided  weight  of  authority, 
and  we  think  the  better  rule,  is  that  such  un- 
oxi)Iained  presence  is  some  evidence,  not  con- 
clusive, but  prima  facie,  evidence,  of  con- 
tril)Utory  negligence  on  the  parents'  part.  1 
Tiiompson's  Commentaries  on  the  Law  of 
Negligence,  §  324:  Wright  v.  M.  &  M.  R.  Co.. 
4  Alien  (Mass.)  283;  Ilartfleld  v.  Roper,  21 
Wend.  (N.  Y.)  615,  34  Am.  Doc.  273;  Jeffer- 
sonville,  etc.,  R.  R.  Co.  v.  Bowen,  40  Ind.  1.54; 
Wcsterberg  v.  Railroad  Co.,  142  Pa.  471,  21 
Atl.  878,  24  Am.  St.  Rep.  510:  Gibbons  v. 
Williams,  135  Mass.  333;  Finkelstein  v. 
.\merican  Ice  Co,  (Sup.)  88  N.  Y.  Supp.  042; 
Albert  v.  Albany  Ry.  Co.,  5  App.  Div.  544,  39 
N.  Y.  Supp.  430.  We  do  rot  see  any  reason 
for  the  first  of  these  rules,  while  for  the  last 
there  appears  to  be  some  reason,  even  If  not 
entirely  satisfactory.  Broadly  speaking,  neg- 
ligence may  be  said  to  be  a  breach  of  duty. 
Primarily,  and  in  a  general  way,  the  parents 
of  a  <!hild  of  tender  years  owe  the  duty  to 
protect  such  child  from  harm  by  keeping  It 
out  of  danger.  This  duty  is  owed  to  the 
child  for  the  child's  sake,  and  it  is  likewise 
owed  to  the  community  in  general  In  order 
that  ordinary  business  pursuits  may  be  car- 
ried on;  for,  if  railroad  tracks  are  to  be  miide 
cuniuion  playgrounds  for  irresponsible  chil- 
dren, It  does  not  require  much  foresight  to  see 
that  but  one.  result  will  Inevitably  follow, 
viz.,  the  susi>ension  of  the  railway  business. 
Since  the  father  of  this  child,  who  Is  the 
|)Iaintifr  In  this  action,  owed  the  duty  to  exer- 
cise ordinary  care  to  keep  the  child  out  of 
danger,  a  breach  of  tiiat  duty  was  negligence 
on  his  part;  and  the  fact  that  he  did  not 
keep  the  child  out  of  this  danger,  which  the 
cliild  could  not  ap[>reciato,  must  be  held  to  be 
l)riuia  facie  evidence  of  the  futher's  negli- 
gence. We  are  impdiod  to  adopt  this  rule 
lor  the  further  reason  that  It  appears  to  us 


to  be  the  more  righteous  one.  The  parents 
are  the  natural  custodians  of  eucb  a  child, 
and  they  knew  better  than  any  one  else  what 
means  they  have  employed  to  safeguard  It. 
It  would  be  a  small  matter  for  them  to  show 
what,  in  fact,  they  did  resi>ectiug  the  care  of 
the  child,  while  in  a  majority  of  cases  it 
would  be  practically  Jmpo.i^sible  for  the  de- 
fendant to  do  so.  We  desire,  however,  to  add 
emphasis  to  our  statement  that  such  unex- 
plained presence  is  only  prima  facie  evidence 
of  contril>utory  negligence,  and  the  courts 
holding  this  view  have  quite  generally  said 
that  comparatlvdy  slight  evidence  that  the 
child  was  in  the  place  of  danger,  despite  the 
fact  that  the  parents  exercised  due  care,  will 
warrant  a  submission  of  the  question  of  con- 
tributory negligence  to  the  Jury.  Fox  v.  Oak- 
land Con.  St.  Ry.  Co.,  118  Cal.  55,  50  Pac. 
25,  62  Am.  St.  Rep.  218. 

Up  to  this  point  we  have  considered  the 
child's  presence  In  the  known  place  of  danger 
as  entirely  unexplained,  and  in  this  assump- 
tion we  think  we  are  correct.  Counsel  for  re- 
spondent do  not  even  suggest  that  any  ex- 
planation can  be  found  In  the  evidence,  but 
rest  ui)on  the  theory  that  the  burden  was  up- 
on the  defendant  to  make  an  explanation 
w^hlch  would  show  negligence,  if  any,  on  the 
part  of  the  plalntifT.  However,  this  much 
does  appear  from  the  record.  The  mother 
testifled  that:  "At  the  time  the  boy  was  In- 
jured I  thought  he  was  In  the  yard  at  home. 
He  was  in  the  yard  a  little  while  before.  I 
certainly  always  exercised  care  in  looking 
after  and  seeing  where  he  was.  I  always 
kept  him  right  around  because  I  was  afraid 
of  the  track,  and  not  only  him,  but  the  rest 
of  them."  The  father  testified:  "When  I  am 
around  home  I  exercise  care  In  looking  after 
the  children.  I  try  to  keep  them  around 
home.  I  did  not  know  that  the  little  boy 
was  down  at  the  railroad  at  the  time  he  was 
hurt  As  to  what  I  was  doing  at  the  time 
he  was  brought  home  or  lust  before.  It  was 
a  little  after  supi>er,  and  I  went  out  Into  the 
yard  to  milk  a  cow,  and  the  little  boy  was 
with  me  at  the  time  I  started  to  mtlk  her, 
and  when  I  got  through  1  went  In  with  the 
pail  and  put  it  on  the  kitchen  table,  and  It 
was  not  but  a  short  time  that  I  heard  the 
cWld  was  killed,  and  I  went  down  there  and 
I  brought  him  home  in  my  arms."  But  the 
father,  who  Is  this  plaintiff,  also  testified  that 
they  lived  no  more  than  2(X)  feet  from  the 
railroad  track,  and  In  view  of  this  fact  the 
testimony  given  above  cannot  be  said  to  con- 
sist of  any  facts  from  which  the  jury  could 
form  a  conclusion  as  to  whether  they  did  ex- 
ercise ordinary  care.  The  statement  by  each 
of  these  witnesses  that  care  was  exercised  Is 
the  barest  kind  of  a  conclusion,  while  the 
statement  that  they  tried  to  keep  or  did  keep 
tlio  child  around,  or  around  home,  is  suscejjtl- 
bie  of  almost  any  conclusion. 

We  tiilnk  we  are  fully  jiistlfled  In  treating 
this  as  a  case  of  uncxplainwl  presence  of  a 
child  of  tender  years  in  a  known  place  of 
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danger,  tmaccompanled  by  any  one  whose  dn- 
ty  It  was  to  care  for  him.  These  facts  ap- 
pearing In  the  record,  we  hold  that  there  waa 
prima  fade  evidence  of  plaintiff's  contribu- 
tory negligence;  and  because  of  the  fact  that 
the  child's  presence  was  not  explained  or 
some  evidence  offered  tending  to  show  that  be 
was  there,  despite  the  exercise  of  ordinary 
care  on  the  part  of  bis  parents*  we  thlnlc  the 
plaintiff  has  failed  to  make  out  bis  case. 

For  the  reason  that  the  evidence  Is  insnffl- 
dent  to  sustain  the  verdict,  the  Judgment  and 
order  are  reversed,  and  tbe  cause  is  remanded 
for  a  new  trial. 

Reversed  and  remanded. 

BRANTIiT,  <X  J.,  concurs. 

SMITH,  J.  (dissenting).  While  T  agree 
with  what  is  said  in  the  foregoing  opinion 
aa  to  the  law,  I  think  there  was  sufficient 
evidence  on  the  part  of  the  plaintiff  to  war- 
rant tbe  court  in  submitting  to  the  jury  the 
question  whether  plaintiff  was  guilty  of  con- 
tributory negligence,  and  I  am  therefore  of 
opinion  that  the  Judgment  and  order  should 
be  affirmed. 


(77  Kan.  4C«) 

HARBOD  et  al.  v.  LATHAM  MERCANTILE 

&  COMMERCIAL  CO. 

(Supreme   Court  of  Kansas.     March  7,   1908. 

Rebcaring  Denied  April  17,  190a) 

1.  Statutiss— Title  of  Act— Regulation  op 

Insdbance  Compamies. 

The  title  of  chapter  03,  p.  214,  Laws  1871, 
Is  Bofficient  to  embrnee  the  provisions  contained 
In  sections  18  and  23  (pages  228  and  224)  of  the 
act,  iDcluding  tbe  penalties  prescribed  therein. 

[Ed.  Note. — For  caites  in  point,  see  Cent.  Dig. 
vol.  44,  Statutes,  S§  141-144.] 

2.  Insueance  —  Reohlation  op  Insueance 
CoMPA.NiES— Fines  — rENAi/riES  —  Consti- 
TDTTONAi,  Law. 

The  provision  of  section  22  of  the  act  refers 
red  to  (Laws  1871,  p.  224,  c.  93)  that  one  half 
of  such  penalty,  when  collected,  shall  be  paid  in- 
to the  treasury  for  tbe  use  of  the  cownty,  and 
the  other  half  to  tbe  informer.  Is  invalid,  being 
in  violation  of  section  6,  art.  6,  of  tlie  Consti- 
tution. 

3.  SXATtTTEa— Pabxial  Invaliditt. 

This  inTnlid  provision  is  not  such  an  inte- 
gral portion  of  the  whole  law  as  to  be  insepara- 
Die.  The  act  provides  proper  means  for  collect- 
ing such  iienalties,  which  will  be  disposed  of  as 
the  Constitution  directs,  and  this  does  not  vio- 
late the  legislative  intent  or  impair  tbe  efficacy 
of  tbe  law. 

[Ekl.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  44,  Sututes,  f{  5S-6C.] 

4.  Sake. 

The  penalties  above  referred  to  are  not  so 
far  exclusive  as  to  preclude  a  party,  suffering 
loss  from  a  violation  of  tbe  statute,  from  re- 
covering damages  from  the  wrongdoer.  The  de- 
cision of  this  court  upon  the  former  hearing  is 
adhered  to. 

5.  TBI  AL— Questions  fob  Jitbt- Weight  o» 
Evidence. 

When  the  burden  of  proving  the  material 
averments  of  a  petition  is  upon  tbe  plaintiff,  it 
cannot  be  determined,  as  a  matter  of  law,  that 
the  jury  are  bound  to  accept  tbe  evidence  as 
true,  although  not  contradicted.     The  weight 


and  sufficiency  of  testimon;  to  prove  a  fact  thus 
In  issue  is  for  the  jury  in  the  first  instance,  sub- 
ject to  the  supervisory  powers  of  the  court,  to 
be  exercised  afterwards  if  found  necessary. 

[Kd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  46,  Trial,  i§  342,  343.] 

(Syllabus  by  tbe  Court) 

Error  from  District  Court,  C!owley  (Jounty ; 
D.  M.  Dale,  Judge  pro  tern. 

Action  by  tbe  Latham  Mercantile  &  Com- 
mercial (>)mpany  against  T.  H.  Harrod  and 
John  W.  Hanlen.  Judgment  for  plaintiff,  and 
defendants  bring  error.  Reversed  and  re- 
manded. 

Hackney  &  Lafferty,  for  plaintiffs  in  error. 
Jackson  &  Noble,  for  defendant  In  error. 

BENSON,  J.  In  reviewing  this  case  at  a 
former  hearing  a  judgment  in  favor  of  the 
plaintiff  for  nominal  damages  was  reversed. 
Latham  Co.  v.  Harrod,  71  Kan.  565,  81  Pac. 
214.  Tbe  second  trial  resulted  in  a  Judgment 
for  the  plaintiff  for  $2,000.  Tbe  defendants 
now  bring  tbe  case  here,  insisting  that  tbe 
statute  relied  upon  for  recovery  Is  unconstitu- 
tional, and  that,  in  any  event,  the  facts  do 
not  warrant  a  recovery. 

The  validity  of  the  statute  was  not  chal- 
lenged at  the  first  hearing.  It  is  claimed  that 
the  title  of  the  act  Is  not  sufficient  under  sec- 
tion 16,  art  2,  of  the  Constitution,  which 
provides  that:  "No  bill  shall  contain  more 
than  one  subject,  which  shall  be  clearly  ex- 
pressed In  the  title."  Tbe  title  of  this  act  is 
"An  act  to  establish  an  insurance  department 
in  the  state  of  Kansas,  and  to  regulate  the 
companies  doing  business  therein."  Laws 
1S71,  p.  214,  c.  93.  Tbe  contention  bs  that 
tbe  provision  for  penalties  is  not  indicated  la 
tbe  title,  and  State  v.  Bankers'  &  Merchants' 
Mut  Ben.  Ass'n,  23  Kan.  499,  is  cited  In  sup- 
port of  that  claim.  In  that  case  the  act  was 
entitled  "An  act  to  amend"  certain  sections 
expressly  named  In  the  title,  while  the  body 
of  the  statute  contained  a  provision  purport- 
ing to  amend  a  different  section,  separate  and 
Independent  from  the  subject  specified.  Tbe 
title  was  restrictive,  and  could  not  be  en- 
larged by  Interpretation.  The  distinction  be- 
tween broad  and  comprehensive  titles  and 
limited  and  restricted  ones  was  carefully  In- 
dicated— citing  Bowman  v.  CockriU,  6  Kan. 
Sll,  as  illustrative  of  the  rule  applicable 
where  tbe  title  Is  a  comprehensive  one.  The 
title  of  tbe  act  nnder  review  in  that  case  was 
"An  act  to  provide  for  tbe  assessment  and 
collection  of  taxes,"  and  was  held  to  be  broad 
enough  to  Include  a  provision  fixing  a  period 
of  limitations  for  actions  to  recover  land  sold 
for  taxes.  In  Woodruff  v.  Baldwin,  23  Kan. 
491,  the  article  of  the  Code  of  Criminal 
Procedure  making  provisions  for  tbe  ap- 
pointment of  trustees  for  tbe  estates  of  con- 
victs was  held  to  be  embraced  In  the  title 
"An  act  to  establish  a  Code  of  Criminal  Pro- 
cedure." Mr.  Justice  Brewer  said :  "Evident- 
ly the  Legislature  Intended  by  this  title  one 
whose  scope  was  broad  enough  to  include  the 
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article ;  and,  while  there  Is  a  sense  In  which 
the  article  does  not  treat  of  criminal  proce- 
dure, yet  we  must  impute  to  the  Legislature 
an  Intent  to  use  the  title  in  a  broader  sense. 
*  *  *  And  while  the  constitutional  proTl- 
sion  Is  mandatory,  yet  It  Is  to  be  liberally  con- 
strued, and  so  as  not  to  prevent  or  embarrass 
ordinary  legislation."  Woodruff  v.  Baldwin, 
23  Kan.  491. 

It  is  not  necessary  that  the  title  should  be 
an  abstract  of  the  entire  act,  but  it  will  be 
deemed  sufficient  If  it  fairly  Indicates,  al- 
though in  general  terms,  its  scope  and  pur- 
I>ose.  'Lynch  t.  Chase,  S5  Kan.  367,  40  Pac. 
666.  The  provision  of  the  Constitution,  while 
mandatory,  must  be  applied  in  a  fair  and 
reasonable  way,  otherwise  It  would  become 
the  source  of  more  Injury  than  the  Ills  It  was 
designed  to  remedy.  City  of  Eureka  v.  Davis, 
21  Kan.  678.  An  examination  of  many  of  our 
general  laws  will  show  that  the  incorporation 
of  penalties  in  acts  having  only  a  general  and 
comprehensive  title  has  been  common  practice 
In  our  legislation.  The  executor's  act  has 
such  a  general  title,  and  yet  It  embraces  an 
Instance  of  embezzlement,  and  provides  pun- 
ishment therefor.  "An  act  In  relation  to  mar- 
riage" Is  another  example  of  this  practice. 
,  "Boads  and  Highways"  Includes  penalties  for 
obstructing  roads,  defacing  milestones,  and 
the  like.  Whenever  the  penalty  is  fairly  In- 
cidental to  the  regulation  of  the  subject  ex- 
pressed, It  may  properly  be  Included  In  the 
act,  without  special  mention  in  the  title.  The 
act  In  question  is  to  regulate  insurance  com- 
panies, and  this  suggests  means  to  make  the 
regulation  effective.  To  regulate  Is  to  direct 
by  rule  or  restriction ;  to  govern.  Otto  Gas- 
Englne  Works  v.  Hare,  64  Kan.  78,  67  Pac. 
444.  Penalties  are  plainly  Incidental  to  such 
regulation.  The  following  cases  are  illustra- 
tive of  the  scope  of  such  a  general  title:  In 
re  PInkney,  Petitioner,  47  Kan.  89,  27  Pac. 
179;  La  Harpe  v.  Gas  Co.,  69  Kan.  97,  76 
Pac.  448;  State  v.  Thomas,  74  Kan.  360,  86 
Pac.  490. 

It  Is  also  insisted  that  the  act  is  void  be- 
cause It  allows  the  penalties  to  be  diverted 
from  the  school  fund,  contrary  to  section  6, 
art.  6,  of  the  Constitution.  This  provision, 
although  unconstitutional,  does  not  make  the 
law  void.  The  obnoxious  provision  alone 
falls.  It  can  be  easily  separated,  and  the  law 
enforced  without  it.  It  was  held  In  Hardy 
V.  Kingman  County,  65  Kan.  Ill,  68  Pac. 
1078,  that  a  similar  provision  was  not  such  an 
Integral  portion  of  the  whole  law  as  to  be 
inseparable  from  It,  and  might  fall  without 
destroying  the  remainder  of  the  law.  The 
general  rule  Is  that  only  the  invalid  parts  of 
a  statute  are  without  legal  efficacy.  When, 
however,  the  void  and  valid  parta  are  so  con- 
nected In  the  general  scheme  of  the  act  that 
they  cannot  be  separated  without  violence  to 
the  evident  Intent  of  the  Legislature,  the 
whole  will  fall.  State  v.  Smiley,  6S  Kan.  240, 
69  Pac.  199,  67  L.  B.  A.  903.  This  statute 
provides  proper  means  for  collecting  the  pen- 


alties. It  then  provides  for  a  dlsposltloii  of 
such  penalties,  contrary  to  the  constitutional 
mandate.  This  provision  being  Invalid,  the 
fund  will  be  disposed  of  as  the  Constitution 
directs.  This  disposition  Ln  no  manner  vio> 
lates  the  legislative  Intent,  nor  does  It  Impair 
the  efficacy  of  the  law.  The  decision  in  Atchi- 
son, T.  &  S.  F.  B.  Co.  V.  State,  22  Kan.  1,  is 
easily  distinguished.  That  action  was  brought 
by  the  Informer  to  recover  the  penalties  for 
his  own  use,  and  be  necessarily  failed.  It 
was  a  direct  attempt  to  enforce  the  void  imto- 
vlsion.  So  far  as  his  Interesta  were  con- 
cerned, and  so  far  as  that  provision  was  In- 
volved, the  act  was  void,  and  It  was  so  de- 
clared. The  general  language  used  must  be 
interpreted  to  apply  to  the  particular  claim 
presented  and  the  matters  under  considera- 
tion. 

We  conclude  that  the  statute  In  question  ia 
not  void  for  either  of  the  reasons  suggested. 
It  Is  argued,  however,  that  the  construction 
put  upon  this  law  at  the  form^  hearing  la 
erroneous  In  this:  That  the  penalties  pre- 
scribed for  ita  violation  are  exclusive;  that 
an  Individual  suffering  loss  from  any  viola- 
tion of  ita  terms  cannot  recover  damages 
therefor,  and  Jones  ▼.  Horn,  104  Mo.  App. 
705,  78  S.  W.  638,  is  cited  sustaining  that 
view.  Some  other  authorities  are  also  r» 
ferred  to,  holding  that  penalties  imposed  un- 
der various  statutes  are  to  be  deemed  exclu- 
sive of  any  other  remedy.  Utiey  v.  Hill,  155 
Mo.  232,  55  S.  W.  1091,  49  L.  B.  A.  323,  78 
Am.  St.  Bep.  669;  Mack  y.  Wright,  180  Pa. 
472,  36  AU.  013 ;  Heeney  v.  Sprague,  11  B.  I. 
456,  23  Am.  Bep.  602;  Commonwealth  ▼. 
Howes,  82  Mass.  231.  This  court,  howevM; 
adopted  the  contrary  view,  sustained  by  deci- 
sions m  other  states;  and,  as  It  was  consid- 
ered, by  the  better  reasoning.  The  authori- 
ties do  not  appear  to  be  in  entire  harmony 
on  this  subject  "Two  apparently  Inconsist- 
ent rules  have  been  enunciated  by  the  courts 
In  deciding  whether  damage,  caused  to  an  In- 
dividual by  the  violation  of  a  penal  statute 
creating  a  new  right  or  duty,  constitutes  a 
civil  cause  of  action  in  his  favor,  or  whether 
the  penal  cause  of  action  Is  exclusive.  On 
the  one  hand.  It  has  been  held  that,  as  a  gen- 
eral rule,  the  wrongdoer  is  liable  In  damagea 
to  a  party  Injured  by  the  violation  of  the 
statutory  duty,  notwithstanding  he  may  be 
subject  to  the  penalty  for  the  public  wrong; 
on  the  other,  that  the  offense  against  the  state 
Is  the  only  cause  of  action,  and  the  penal  suit 
In  expiation  thereof  an  exclusive  remedy.  By 
the  better  authority,  the  true  test  for  deter- 
mining whether  or  not  such  penal  statutefl 
confer  a  cause  of  action  for  private  Injuries 
resulting  from  the  breach  seems  to  be  wheth- 
er the  Intention  of  the  law  Is  to  confer  a  right 
upon  Individuals  in  addition  to  creating  a 
new  public  offense."    1  Cyc.  679. 

The  Intention  of  this  law  is  obvious.  It  Is 
to  protect  our  citizens  who  may  become 
policy  holders.  Morton  v.  Hart  Bros.  88 
Tenn.   427,   12   &   W.   1020.     The   benefits 
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Bongbt  are  not  altogetber  to  vindicate  tbe 
sovereignty  o(  the  state,  but  to  secure  safe 
Insurance  for  our  citizens.  When  the  pro- 
tection Is  for  the  benefit  of  a  class,  or  In- 
dividuals of  a  class,  it  is  held  tbat  an  Id- 
dividual  right  of  action  accrues  to  the  party 
injured.  Taylor  v.  l.ake  Shore  &  Mich.  S. 
Ry.,  45  Mich.  74,  7  N.  W.  728,  40  Am.  Rep. 
457.  This  distinction  has  not  always  been 
kept  In  view,  and  is  sometimes  shadowy,  but 
In  a  general  way  it  may  serve  to  explain  the 
divergence  in  the  decisions.  The  Supreme 
Court  of  Iowa,  in  an  action  against  an  insur- 
ance agent  to  recover  for  loss  under  a  policy 
issued  in  a  company  not  licensed  to  do  busi- 
ness In  the  state,  said:  "The  statutes  reg- 
ulating the  transaction  of  the  Insurance  busi- 
ness in  this  state  were  enacted  for  the  pro- 
tection of  policy  hoMers,  and  especially  to 
guard  those  seeking  indemnity  against  loss 
from  deception  by  companies  incapable  of 
performing  their  contracts  and  agents  not 
authorized  to  bind  them."  Hartman  v.  Hollo- 
well,  126  Iowa,  643,  102  N.  W.  524.  The 
Iowa  statute  was  similar  to  our  own,  and  the 
court  In  the  same  opinion  said:  "Plaintiffs, 
in  the  absence  of  knowledge  to  the  contrary, 
had  the  right  to  assume  that  both  the  com- 
panies and  the  defendant  had  complied  with 
the  law.  That  neither  had  so  done  must  have 
been  known  to  the  defendant,  as  he  had  no 
certificate  from  the  State  Auditor  as  their 
agent.  *  •  *  In  seekhig  patronage  he 
must  be  held  to  have  been  cognizant  of  the 
law  with  reference  to  foreign  companies  do- 
ing business  in  the  state,  and  the  necessity 
of  his  being  authorized  to  act  by  the  Auditor 
of  State."  Page  648  of  126  Iowa,  and  page 
525  of  102  N.  W.  In  the  same  opinion  Jones 
▼.  Horn,  supra,  is  referred  to,  and  dlstln- 
gnisbed. 

The  opinion  of  the  court  in  Landusky  v. 
Beime,  80  App.  Div.  272,  80  N.  T.  Supp.  238, 
Bustalos  the  plaintiff's  contention.  That  was 
an  action  against  an  insurance  agent;  the 
policy  Iiaving  been  taken  out  in  an  unau- 
thorized foreign  company.  The  court  said: 
"The  plaintiff  made  out  a  violation  of  the 
defendant's  contract  when  he  showed  that 
the  policy  procured  for  him  was  not  enforce- 
able In  New  York  or  Pennsylvania,  and  that 
the  company  by  which  It  was  issued  refused 
to  pay  the  amount  specified  in  the  policy  aft- 
er receipt  of  due  proofs  of  loss."  In  Burges 
T.  Jackson,  18  App.  Div.  296,  46  N.  T.  Supp. 
326,  it  was  held  that  an  agent  who  procured 
a  policy  to  be  issued  by  a  company  not  au- 
thorized to  do  business  in  the  state  was  liable 
for  the  resulting  loss,  on  the  ground  of  neg- 
ligence in  taking  out  such  a  policy  which  was 
held  to  be  void.  It  is  true  that  in  this  state 
such  a  iiollcy  would  not  be  void,  for  the  com- 
pany is  estopped  from  pleading  Its  own  dis- 
obedience to  law  (Germania  Fire  Ins.  Co.  v. 
Corran,  8  Kan.  9);  but,  where  it  is  shown 
tiiat  a  loss  lias  resulted  from  such  violation 
of  law,  notwithstanding  the  validity  of  the 
policy,  the  same  rule  ought  to  apply.    It  can 


make  no  difference  to  the  policy  holder 
whether  he  loses  because  tl'e  policy  Is  void 
or  because  it  is  valueless  on  account  of  the 
Insolvency  of  the  company.  The  wrongful 
act  of  the  agent,  in  either  case,  causes  the 
loss. 

The  contention  of  the  defendants  that  the 
plaintiff  was  Iwund,  equally  with  the  defend- 
ants, to  know  tbat  the  company  had  not 
been  authorized  to  do  business  in  this  state 
Is  without  merit,  for  reasons  fully  stated  lu 
the  former  opinion.  The  parties  were  not  in 
pari  delicto. 

An  important  question  remains  for  consid- 
eration. The  verdict  was  returned  upon  an 
instruction  to  find  for  the  plaintiff.  The 
claim  of  the  plaintiff  was  based  upon  the  al- 
leged wrongful  act  of  the  defendants,  agents 
of  the  Insurance  company,  in  causing  the 
policy  to  X>e  Issued  by  a  company  not  licensed 
to  do  business  in  this  state,  and  which  it 
was  alleged  was  insolvent  A  loss  by  fire 
was  alleged,  and  the  failure  of  the  company 
to  pay  after  due  proofs  of  such  loss  had  been 
made.  The  defendants  admitted  the  issu- 
ance and  delivery  of  the  policy,  and  that  they 
were  agents  of  the  company  and  partners  as 
alleged,  and  denied  the  other  averments  of 
the  petition.  Upon  this  issue  the  plaintiff 
was  required  to  prove  the  loss  and  its  ex- 
tent, that  they  made  proofs  thereof,  the  fact 
that  the  company  was  not  authorized  to  do 
business  in  the  state,  and  Its  insolvency.  The 
fact  tliat  it  was  not  so  licensed  to  transact 
business  in  this  state  was  shown  by  the  dep- 
osition of  the  commissioner  of  insurance,  and 
by  the  testimony  of  one  of  the  defendants. 
Evidence  of  the  destruction  of  the  goods  by 
fire,  and  of  the  amount  of  the  resulting  loss 
after  applying  other  insurance,  and  of  the 
delivery  of  proper  proofs  of  loss,  was  given. 
Evidence  was  also  offered  that  a  Judgment 
against  the  company  for  the  amount  of 
plaintiffs  claim  bad  been  duly  rendered  In  a 
local  court  in  Chicago,  111.,  where  the  home 
office  of  the  company  was  located,  and  of  the 
due  return  upon  the  execution  that  no  prop- 
erty could  be  found  to  satisfy  the  same.  The 
resident  agent  of  the  company  at  Chicago 
testified  that,  when  the  policy  was  issued, 
there  was  not  enough  money  on  hand  to  pay 
a  loss  of  $2,000,  that  the  company  had  some 
securities,  but  whether  of  sufficient  value  to 
make  good  the  loss  he  was  unable  to  state, 
tbat  after  the  loss  occurred  the  company 
suffered  other  severe  losses,  and  that  its 
financial  condition  was  not  as  good  as  it  had 
been  previous  to  such  losses.  This  evidence 
was  uncontradicted.  The  facts,  however, 
which  the  plaintiff  sought  to  prove  by  such 
evidence,  were  In  Issue. 

The  weight  and  sufficiency  of  testimony  to 
prove  a  fact  in  issue  is  for  the  Jury.  It  does 
not  necessarily  follow  that  a  tact  is  estab- 
lished because  testimony,  fairly  tending  to 
prove  It,  is  uncontradicted  by  opposing  testi- 
mony. The  burden  of  proving  the  material 
averments  of  the  petition,  not  admitted,  was 
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upon  the  plaintiff;  and  it  cannot  be  said,  as 
matter  of  law,  that  the  Jury  were  bound  to 
ac-ci'pt  the  evidence  as  true,  although  not  con- 
tradicted. Jevons  Y.  Railroad  Co..  70  Kan. 
491,  78  Pac.  817;  Railroad  Co.  v.  Geiser,  68 
Kan.  281,  75  Pac.  68.  Where  there  is  evi- 
dence tending  to  show  the  constitutive  facts 
advanced  by  the  party  sustaining  the  burden 
of  proof,  it  is  for  the  jury  to  say  whether  the 
evidence  is  sufficient  for  that  purpose.  2 
Thompson  on  Trials,  {  2243.  The  Jury  de- 
termine the  sufficiency  of  the  evidence  to 
prove  the  facts,  and  the  court  determines  the 
sufficiency  of  the  facts  when  proven.  Davis 
V.  Miller,  14  Grat.  (Va.)  1.  When,  therefore, 
there  is  no  dispute  as  to  the  ultimate  facts 
upon  which  the  right  of  recovery  depends,  the 
court  may  direct  a  verdict.  The  rule  and  its 
limitations  have  been  stated  by  tills  court  aa 
follows:  "There  are  cases  where  the  court 
may  and  should  Instruct  the  Jury  In  ab.«olute 
form  and  direct  a  verdict  In  favor  of  one  of 
the  parties.  This  may  be  done  where  a  party 
falls  to  show  something  essential  to  the 
maintenance  of  the  action  or  defense,  and  aK 
so  where  there  are  no  disputed  facts  for  the 
Jury  to  pass  upon.  Some  of  the  courts  have 
gone  to  the  extent  contended  for  by  the  de- 
fendant, and  held  that  the  court  might  direct 
a  verdict  in  auy  case  where  a  contrary  ver- 
dict would  be  set  aside  as  against  the  weight 
of  the  evidence.  To  this  we  cannot  agree. 
Neither  Is  It  in  accord  with  the  decisions  of 
this  court,  where  it  has  been  held.  In  effect, 
that  If  the  evidence  fairly  tends  to  establish 
the  plaintiff's  cause  of  action  or  the  defense 
of  the  defendant,  the  court  cannot  withdraw 
the  case  from  the  jury  or  direct  a  verdict, 
but  must  leave  the  weight  and  credit  of  the 
testimony  with  the  Jury."  Sullivan  v.  Phenix 
Ins.  Co.,  34  Kan.  170,  177,  8  Pac.  112,  117. 
Whenever  the  testimony  muct  l>e  weiglied, 
and  conclusions  deduced  therefrom,  the  Jury 
alone  must  malte  the  deductions  in  the  first 
instance.  Avery  v.  Railroad  Co.,  73  Kan. 
."(!3,  8T>  Pac.  GOO;  Railroad  Co.  v.  Watklns 
Merchandise  Co.  (Kan.)  02  Pac.  1102.  We  do 
not  wish  to  bo  understood  as  doubting  tlie 
sufficiency  of  the  testimony  to  show  the  plain- 
tiff's loss,  or  the  insolvency  of  the  company, 
but  it  was  tlie  province  of  the  Jury,  and  not 
the  court,  to  weigh  the  evidence  and  find 
tiiose  facts  in  tlie  first  instance,  sutijoct  to 
the  supervisory  powers  of  the  court,  to  be 
exercised  afterwards  if  found  necessary. 

Because  of  the  error  in  directing  a  verdict, 
the  Judgment  is  reversed,  and  the  cause  re- 
manded for  a  new  trial. 


BISMARK  MOUNTAIN  GOLD  MINING  CO. 

V.  NORTH  SI^NBRAM  GOLD  CO. 
(Supreme  Court  of   Idnho.     March   14.   1908.) 

1.  MiNFs  AND  MiNiso— Notice  or  Claims. 

T'ndor  the  provi.?ions  of  section  31<l2.  Rev. 
St.  Idaho  1X87.  and  of  section  2:524,  Rev.  St. 
U.  S.  (IJ.  S.  Comp.  St.  10(11,  p.  1426).  roiuir- 
ing  ooticcs  of  location  to  contain  such  a  de- 


scription of  the  locality  of  the  claim  by  reference 
to  natural  landmarks  or  permanent  objects  aa 
to  render  the  situation  of  the  same  rea.'^onably 
certauj  from  the  letter  of  the  notice  itself,  hild, 
that  the  description  of  the  Jes^•e  Jameti  and 
Little  Giant  mining  c)aim.<i.  as  stated  io  said  no- 
tices, is  sufficient  under  tlie  provi»ionii  of  said 
statutes  and  the  facts  of  this  case. 

[E<1.  Note. — For  cas's  in  point,  soe  Cent.  Dig. 
vol.  34,  Mines  and  Minerals,  S  46.] 

2.  Same— Location— Natubal  Objects. 

The  object  of  the  law,  in  requiring  the  loca- 
tion of  mining  claims  to  be  made  with  refer- 
ence to  some  natural  object  or  permanent  monu- 
ment, is  for  the  purpose  of  directing  attontion, 
in  a  general  way,  to  the  vicinity  or  locality  in 
which  the  mining  claim  was  to  be  found. 

[Ed.  Note. — For  cases  in  point,  we  Cent.  Dig. 
vol.  34,  Mines  and  Minerals,  §  46.] 

3.  Same— CoNSTBUCTioN  of  Noitce. 

Where  it  appears  that  the  location  of  a 
mining  claim  is  made  in  good  faith,  the  court 
will  not  hold  the  locator  to  a  very  strict  com- 
pliance with  the  law  in  respect  to  his  location 
notice;  and,  if  by  any  reasonable  construction, 
in  view  of  tile  surrounding  circumstauce^^,  the 
language  employed  in  the  description  will  impart 
notice  to  subsequent  locators,  it  is  sufficient. 

[Ed.  Note. — For  cnsfs  in  point,  see  Cent.  Dig. 
vol.  34,  Mines  and  Minerals,  {  40.] 

4.  Same— Naturai,  Objects. 

The  natural  objects  or  permanent  monu- 
ments referred  to  in  said  statutes  may  be  on  the 
ground  located,  or  off,  as  the  case  may  be, 

[Ed.  Note.— For  cases  in  point,  sec  Cent.  Dig. 
vol.  34.  Mines  and  Minerals,  {  46.] 

5.  Same— Location  Notice. 

It  is  the  sf'ttled  doctrine  in  this  state  that 
location  notices  should  receive  a  liberal  con- 
struction, to  the  end  of  upliolding  locatioos  made 
in  good  faith. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Mines  and  Minerals,  |  46.] 

6.  Same. 

The  object  and  purjiose  of  a  location  notice 
is  to  give  notice  to  subsequent  locators;  and, 
if  there  be  a  defect  in  the  notice,  and  the  snlxie- 
queut  locator  has  actual  uotice  of  the  prior  loca- 
tion, lie  will  be  bound  thereby,  at  least  so  far  as 
dofe<'ts  are  concerned. 

[Ed.  Note. — For  cns('.<!  in  point,  see  Cent.  Dig. 
vol.  ;{4,  Mines  and  Minerals,  §  45.] 

7.  Same— Amended  I/OOations. 

Section  u  of  an  act  concerning  minex  and 
mining  clnims,  approved  February  14,  ISSA) 
(Ivaws  1S!I'.).  p.  2.'VS).  x)i-()vide.s  that  aiiieuded  loca- 
tions may  bo  made.  Such  amended  locntions, 
where  they  do  not  interfere  with  existing  riKhts, 
relate  back  to  the  date  of  the  original  locations. 
[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Mines  and  Minerals,  §  49.] 

8.  Same. 

It  is  the  policy  of  the  law,  in  allowing  such 
amendod  locations,  not  to  avoid  a  location  for 
defects  in  the  notice,  but  rather  to  give  the 
locator  an  opjiortunity  to  correct  hia  certificate 
or  notice  whenever  defects  are  found  in  it. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Mines  and  Minerals,  §  49.] 

9.  Same— Ukcordino  Notice— Effect— Prima 
Facie  Notice. 

The  location  notice  or  certificate,  when  re- 
corded, is  prima  facie  evidence  of  all  the  facts 
the  statute  requires  it  to  contain,  and  which  are 
therein  sulficiently  set  forth;  and  the  affidavit 
of  tlie  locator  attached  to  the  notice,  setting 
forth  the  fact  that  the  ground  whs  unoccupied 
mineral  land  of  the  United  States  at  the  time 
of  his  location,  when  introduced  in  evidence  in 
an  adverse  suit,  makes  a  prima  fa(;ie  ca.se  of 
such  fact.     Such  notices  are  prima  faoie  evi- 
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dence  of  all  the  facts  required  by  the  statute  to 
be  stated  therein  which  are,  in  fact,  sufficiently 
stated  therein. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3i,  Mines  and  Minerals,  §  50.] 

10.  Same— Posting  Notice. 

Ueld,  that  the  evidence  in  this  case  is  suffi- 
cient to  make  a  prima  facie  case  as  to  the  fact 
of  posting  the  location  notices  on  said  claims. 

11.  Same— Anni-ai,  A.sses.sment  Work. 
Urid.  that  the  affidavit.*)  of  labor,  intro- 
duced in  evidence,  showing  that  the  annual  as- 
sessment work  was  done  on  said  claims  in  the 
year.s  1904  and  1905,  make  a  prima  facie  case 
on  that  qiiostion. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Mines  and  Minerals,  t  106.] 

12.  Same— Mistake  in  Noticb. 

If  a  mistake  is  made  in  such  notice,  it  may 
be  corrected  by  oral  evidence.  The  fact  as  to 
whether  the  work  was  done  is  the  main  Question, 
and  not  its  method  of  proof. 

(Ed.  Note. — For  oases  in  jminf,  see  Cent.  Dig. 
vol.  34,  Mines  and  Minerals,  §  106.] 

13.  cobporations— fobeigr    cobpobations— 
Actions— Pleadiko. 

Where  it  is  alleged  in  the  complaint  that 
the  plaintiff  is  a  foreign  corporation,  and  that 
it  has  complied  with  the  requirements  of  the 
Constitution  and  laws  of  this  state  relative  to 
foreign  corporations  doing  business  in  this  state, 
a  denial  of  it^  compliance  on  information  and 
belief  is  not  a  sufficient  denial  to  raise  an  issue. 
(Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  12,  Corporations,  S  2046.] 

14.  Same— Deeds  to  Foreign  Corporations. 
Prior  to  the  passage  of  the  act  of  1U03.  in 

regard  to  foreign  corporations,  neither  the  Con- 
st'tution  nor  the  statute  rendered  a  conveyance 
of  real  estate  to  a  noncomplying  corporation 
void. 

[Ed.  Note. — ^For  cases  in  point,  see  Cent  Dig. 
vol.  12.  Corporations,  §§  257^-2586.] 

15.  Mines  and  Mining— Adverse  Action. 
This   is   an  adverse  action  to  protect  the 

title  to  real  estate  alleged  to  have  been  acquired 
before  said  act  of  lOO.*}  went  Into  effect,  and 
not  an  action  to  enforce  any  contract  made  with 
the  defendant  corporation. 

16.  Evidence— Declarations  of  Grantor. 
The  declarations  of  a  srantor  of  real  estate, 

in  regard  thereto  and  to  mining  claims  adjoin- 
ing, may  be  admitted  in  evidence,  in  an  action 
concerning  the  title  to  such  claims,  provided  the 
declarations  were  made  prior  to  tiie  time  such 
declarant  sold  his  interest  in  such  real  estate, 
but  not  after. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  20.  Evidence,  §§  1111-1116.] 

(Syllabus  by  the  Court.) 

Apijeal  from  District  Court  Custer  Conn- 
ty;   .Fames  AI.  Stevens,  Judge. 

Action  by  the  Bismark  Mountain  Oold 
Mining  Company  against  the  North  Sanbcnm 
4ioid  Company.  Judgment  for  defendant, 
and  plaintiff  appeals.  Reversed  and  re- 
manded. 

Nathan  A.  Clark,  for  appellant  M.  A. 
Brown,  for  respondent 

SULLIVAN,  J.  This  Is  an  action,  brought 
In  support  of  an  adverse  claim,  to  quiot 
plaintifTs  title  to  two  certain  mining  claims, 
located  and  known  as  the  "Jesse  James"  and 
"Little  Giant,"  situated  on  Bisinnrk  Moim- 
tain,  In  Yankee  Fork  mining  district  Custer 


county,  Idaho.  From  the  location  notice  It 
appears  that  the  Jesse  James  claim  was  lo- 
cated on  the  1st  day  of  January,  1898,  by  E. 
L.  Ayers  and  Louis  Roy,  and  the  Little 
Glaut  on  the  lOtU  day  of  April,  1898,  by 
E.  L  Ajers.  On  the  18th  of  November,  1899, 
said  Ayers  and  Roy  conveyed  to  George  P. 
Mulcaby  the  said  mining  claims.  Thereaft- 
er, on  the  Gth  day  of  March,  1900,  said 
Mulcahy  conveyed  said  mining  claims  to 
one  F.  E.  Laugford,  and  thereafter,  on  the 
29th  day  of  December,  1900,  said  Longford 
conveyed  said  mining  claims  to  the  appel- 
lant, the  Bismark  Gold  Mining  Company, 
which  is  a  corporation  organized  and  exist- 
ing under  the  laws  of  the  state  of  Washing- 
ton. The  resi)ondent,  the  North  Sunbeam 
Gold  Mining  Company,  is  a  coriMration  or- 
ganized under  the  laws  of  the  state  of  Idaho. 
It  appears  that  Fred  Kenenbly  and  E.  E. 
Stcttler  located  the  Exchequer  lode  mining 
claim  on  the  lltb  day  of  June,  1003,  which 
claim  is  located  on  said  Bismark  Mountain, 
and  is  tied,  by  notice  of  location,  to  the  said 
Jesse  James  mining  claim  "on  the  west" 
when,  as  a  matter  of  fact  it  is  on  the  east. 
This  would  Indicate  that  the  locators  of  the 
Exchequer  recognized  the  Jesse  James  min- 
ing claim,  although  they  made  a  mistake  as 
to  the  t)oint  of  compass.  Thereafter,  said 
Exchetiuer  mining  rlaim  was  transferred  to- 
the  respondent  roriwratlon.  It  further  ap- 
pears that  one  W.  J.  Oster  on  the  27th  day 
of  April,  1000,  located  the  Matilda,  the  North 
Sunbeam,  and  Squaw  Hitch  lode  mining 
claims,  all  of  which  were  located  on  said 
Bismark  Mountain.  Thereafter  said  Oster 
conveyed  said  three  mining  claims  to  the 
resi)oudeut  corporation.  It  ajipears  from 
the  plat  contained  in  the  record  that  the- 
Matilda,  North  Suul)eam,  and  Squaw  Hitch 
claims  overlap,  and  include  all  of  said  Little 
Giant  claim  in  coimectlou  with  other  land; 
that  the  North  Sunbeam  and  Squaw  Hitch 
also  lap  over  and  onto  a  portion  of  the 
Jesse  James  claim.  It  also  appears  that  the 
Exchequer  laps  over  and  onto  the-  Jesse 
James.  After  obtaining  title  to  the  said- 
Exchequer,  Matilda,  North  Sunbeam,  and. 
Squaw  Hitch,  the  North  Sunbeam  Company 
made  applleatiou  for  a  patent  to  those  four. 
claims,  and  this  suit  was  brought  by  the 
npi)elhint  for  the  purpose  of  protecting  what- 
ever Interests  the  appellant,  the  Bismark, 
Company,  had  in  and  to  said  Little  Giant, 
and  Jesse  James  mining  claims. 

It  appears    that,   during   the  years  1000, , 
1901,   and  1902,  the  Bismark  Company  ex- ' 
Iiendod    uearli"    f:{0,000    in    Improving    and 
developing  the  said  Little  Glunt  and  Jesse 
James  claims ;   most  of  the  work  being  done . 
on  tlie  latter.    It  ran  over  1,400  feet  of  tun- 
nels, and  ere<-ted  dwellings  and  buildings  of 
various  kinds  on  said  premises;    that  after 
said  development  work  was  stopped,  it  ap- 
pears that  the  liismark  Company  performed 
the  annual  assessment  on  each  of  said  claims 
up  to  the  time  of  the  coumiejiccmeut  of  this 
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suit  It  appears  from  the  record  tbat  min- 
eral-bearing rock  was  discovered  In  place  on 
said  claims,  and  that  said  claims  were  prop- 
erly staked,  as  required  by  law,  and  tbat  the 
ground  Included  within  their  boundaries  was 
an  unappropriated  part  of  public  domain  at 
the  date  of  their  location.  During  the  trial, 
among  other  evidence  was  Introduced  the 
original  location  notices  of  said  claims,  also 
amended  location  notice  thereof.  When  the 
appellant  had  finished  putting  in  its  evidence 
and  rested,  the  defendant  made  a  motion  to 
strike  out  the  original  and  all  amended  cer- 
tificates of  location  of  the  Jesse  James  and 
Little  Olant  mining  claims,  based  on  a  num- 
ber of  dlfTerent  grounds,  the  main  one  being 
that  said  notices  or  certificates  of  location 
did  not  contain  any  reference  to  any  natural 
object  or  permanent  monument,  so  as  to  ren- 
der the  situation  and  location  of  said  claims 
reasonably  certain  from  the  letter  of  the  no- 
tice Itself,  as  required  by  the  provisions  of 
section  3102,  Rev.  St  Idaho  1887,  and  sec- 
tion 2324,  Rev.  St  U.  S.  (U.  8.  Comp.  St. 
1901,  p.  1426).  Said  location  notices  are  as 
follows: 

"Notice  is  hereby  given  that  we,  the  un- 
dersigned citizens  of  the  United  States,  con- 
forming to  mining  laws  thereof  and  the 
state  of  Idaho  and  the  local  rules,  regula- 
tions, and  customs,  have  this  day  located  and 
do  claim  1,500  linear  feet  in  length  by  600 
feet  in  width,  the  same  being  300  feet  on 
each  side  of  location  stake  together  with 
all  dips,  i^urs  and  angles  and  all  other  veins 
or  lodes,  the  top  or  apex  of  which  lies  with- 
in said  boundaries;  this  claim  shall  be 
known  as  the  'Jesse  James  Quartz  Mining 
Claim'  and  is  situated  on  Blsmark  Mountain, 
Yankee  Fork  mining  district,  county  of  Cus- 
ter, state  of  Idaho,  and  Is  bounded  and  de- 
scribed as  follows:  Commencing  at  this 
stake  and  notice  and  running  S.  E.  300  feet 
to  S.  E.  side  line,  thence  N.  E.  600  feet  to 
N.  E.  comer  stake,  thence  N.  W.  600  feet  to 
N.  W.  comer  stake,  thence  S.  W.  600  feet 
to  N.  W.  side-line  stake,  thence  S.  W.  900 
feet  to  S.  W.  comer  stake,  thence  S.  E.  600 
feet  to  S.  B.  corner  stake,  thence  N.  E.  900 
feet  to  place  of  beginning.  Located  this  Ist 
day  of  January,  1898.  B.  L.  Ayers,  Louis 
Roy,  Locators." 

"Notice  Is  hereby  given  that  I,  the  under- 
signed, having  complied  with  the  require- 
ments of  chapter  6,  tit  32,  H  2318-2352,  Rev. 
St  U.  S.  (U.  S.  Comp.  St  1901,  pp.  1423-1441), 
and  of  the  laws  of  Idaho  state,  relating  to  the 
location  of  mining  claims  and  all  local  cus- 
toms, laws,  and  regulations,  have  located  and 
do  claim  1,500  linear  feet  along  this  lode  or 
vein  of  quartz,  by  three  hundred  (300)  feet 
In  width  on  each  side  of  the  middle  of  the 
lode  or  vein,  making  600  feet  in  width.  The 
claim  so  located  is  hereby  named  the  Little 
Olant  Quartz  Claim  and  is  situated  in  the 
Yankee  Fork  mining  district,  Custer  county, 
Idaho  state,  and  is  described  as  follows: 
Commencing  at  this  stake  and  notice^  which 


is  situated  about  center  of  clatm  and  running 
N.  E.  750  ft  to  center  and  stake,  thence  300 
ft  N.  W.  to  N.  W.  comer  stake,  thence  1,500 
ft  S.  W.  to  S.  W.  comer  stake,  thence  S.  E2. 
600  ft  to  S.  E.  comer  stake,  thence  N.  E.  1,500 
ft  to  N.  E.  comer  stake,  thence  N.  W.  300 
ft  to  place  of  beginning,  situated  on  Blsmark 
Mountain.  E.  L.  Ayers,  Locator.  Located 
this  10th  day  of  AprU,  180a" 

It  will  be  observed  from  the  location  cer- 
tificate of  the  Jesse  James  that  the  locators 
claimed  1,500  feet  in  length  by  600  feet  in 
width.  It  is  also  stated  in  said  notice  that 
said  claim  shall  be  known  as  the  "Jesse 
James  Quartz  Mining  Claim,"  and  is  situated 
on  Blsmark  Mountain,  Yankee  Fork  mining 
district,  Custer  county,  state  of  Idaho,  and 
"Is  bounded  and  described  as  follows."  Here 
follows  an  accurate  tracing  of  the  boundaries 
of  the  several  lines  and  corner  and  side-line 
stakes,  as  will  be  observed  from  the  location 
notice  above  set  forth.  The  location  notice 
of  the  Little  Giant  claim,  after  reciting  the 
facts  usually  recited  In  such  a  notice,  states 
that  the  locator  claims  1,500  feet  along  that 
lode  or  vein  by  300  feet  In  width  on  each  side 
of  the  middle  thereof,  and  that  said  claim  was 
named  the  Little  Giant  quartz  claim,  and  Is 
situated  In  Yankee  Fork  mining  district.  Cub* 
ter  county,  state  of  Idaho,  and  is  described 
as  follows:  "Commencing  at  this  stake  and 
notice,  which  Is  situated  about  center  of  claim 
and  running  N.  E.  750  ft.  to  center  end  stake, 
thence  300  ft  N.  W.  to  N.  W.  corner  stake, 
thence  1,500  ft.  S.  W.  to  S.  W.  comer  stake, 
thence  S.  E.  600  ft  to  S.  E.  comer  stake, 
thence  N.  E.  1,500  ft  to  N.  E.  corner  stake, 
thence  N.  W.  300  ft  to  place  of  beginning, 
situated  on  Blsmark  Mountain."  And  to  each 
of  such  notices  is  attached  the  affidavit  of 
E.  L.  Ayers,  one  of  the  locators,  which  affi- 
davits substantially  conform  to  the  afflda> 
vlt  required  by  section  3104  of  the  Revised 
Statutes,  as  amended  by  Laws  1895,  p.  29. 
The  provisions  of  section  3102,  Rev.  St  Ida* 
ho,  and  of  secUon  2324,  Rev.  St  U.  S.,  so 
far  as  requiring  the  notice  of  location  to  con- 
tain the  date  of  the  location,  the  name  of  the 
locators,  and  the  description  of  the  claim  lo- 
cated by  reference  to  some  natural  object  or 
permanent  monument  as  to  render  the  sitn- 
ation  of  such  claim  reasonably  certain  from 
the  letter  of  the  notice,  are  substantially  the 
same. 

While  there  has  been  some  diversity  of 
opinion  In  some  of  the  states  as  to  the  defl- 
nlteness  and  certainty  required  by  the  pro- 
visions of  said  section,  the  more  recent  deci- 
sions are  more  liberal  in  the  construction  of 
said  provisions;  and  we  think  the  correct 
rule  is  stated  in  Farmlngton  Gold  Mining  Co. 
V.  Bhymney  Gold  &  Copper  Co.,  20  Utah, 
363,  58  Pac.  832,  77  Am.  St.  Rep.  913,  where 
it  is  said :  "If  by  any  reasonable  construction, 
in  view  of  the  surrounding  circumstances,  the 
language  employed  in  the  description  will  im- 
part notice  to  subsequent  locators,  it  Is  snflS- 
cient"    That  case  was  cited  with  approval 
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by  this  court  in  Morrison  v.  Regan,  8  Idaho, 
291,  67  Pac.  955.  Whether  the  notice  and  de- 
scription of  the  claim  were  sufflclent  to  ap- 
prise other  prospectors  of  Its  precise  location 
is  a  question  of  fact  and  not  of  law.  Eilers 
V.  Boatman,  111  U.  S.  356,  4  Sup.  Ct.  432,  28 
L.  Ed.  454.  In  Dillon  v.  Bayllss,  11  Mont. 
171,  27  Pac.  725,  it  was  held  that,  when  the 
court  cannot  say  from  the  Inspection  of  the 
notice  that  the  description  Is  an  impossible 
or  uncertain  one,  it  may  be  admitted  in  evi- 
dence; but  it  is  not  conclusive,  and  may  be 
subjected  to  the  attacks  of  its  adversary.  In 
each  of  said  notices  it  is  recited  as  follows : 
"Commencing  at  this  stake  and  notice,"  etc., 
thus  referring  to  a  stake,  and  it  is  also  stated 
in  the  notice  of  the  Little  Giant  claim  that 
said  stake  Is  situated  about  the  center  of  the 
claim.  The  notices  describe  each  of  said 
claims  as  being  situated  on  Bismark  Moun- 
tain, in  Yankee  Fork  mining  district.  A  dep- 
uty mineral  surveyor  of  that  region  testified 
that  said  Bismark  Mountain  is  a  small  moun- 
tain; that  it  could  be  covered  by  10  or  12 
mining  claims.  Another  witness  testified  that 
said  mountain  is  small;  that  it  is  a  well- 
known  object  around  there  in  the  Yankee 
Fork  district;  that  it  is  known  among  pros- 
pectors there  everywhere.  Another  that  he 
had  been  acquainted  with  it  since  1898 ;  that 
It  was  well  known.  Another  witness  testified 
that  Bismark  Mountain  is  well  known  to  ev- 
ery prospector  from  Challls  through  ;  that  it 
is  a  small  mountain,  and  on  the  east  side  of 
the  slope  from  the  apex  to  the  base  is  about 
2,100  to  2,200  feet.  Another  testified  that 
Bismark  Mountain  has  been  known  for  years ; 
that  it  is  from  2.000  to  2,.'K)0  feet  on  one  side, 
and  from  500  to  1,200  on  the  other ;  that  It  is 
very  precipitous  for  500  feet,  and  then  slopes 
gently ;  that  It  was  on  the  apex  of  this  moun- 
tain that  the  Jesse  James  was  located.  An- 
other testified  "that  Bismark  Mountain  ia  a 
well-known  mountain  in  that  country  to  all 
prospectors."  Another  that  Bismark  Moun- 
tain was  a  well-known  object ;  that  there  was 
quite  a  long  rock  on  top ;  "that  it  is  rather 
sharp,  and  that  the  Jesse  James  is  situated 
right  on  top." 

Thus  It  Is  clearly  shown  that  said  Bismark 
Mountain  was  a  small  mountain,  and  well 
known  to  prospectors  in  the  Yankee  Fork  min- 
ing district  It  is  well  recognized  that  the 
ties  of  mining  claims  to  some  natural  object 
or  permanent  monument  are  not  and  were  not 
intended  to  be  as  accurate  and  correct  as  they 
would  be  if  tied  by  a  competent  surveyor.  If 
that  were  true,  very  few,  if  any,  of  many 
hundreds  of  mining  claims,  locat^  In  good 
faith  by  prospectors  and  miners,  would  b« 
held  valid.  It  was  held  in  Flavin  v.  Mattlng- 
ly,  8  Mont.  242,  19  Pac.  384,  as  follows:  "The 
object  of  the  law,  in  requiring  the  location  to 
be  made  in  reference  to  some  natural  object 
or  pcnnanent  monument,  is  not  very  appar- 
ent, imlesa  it  was  for  the  main  purpose  of 
directing  attention  In  a  general  way,  to  the 
Tidnity  or  locality  in  which  the  location  was 
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to  be  found."  And  In  Farmlngton  Gold  M. 
Co.  T.  Rhymney  Q.  &  C.  Co.,  supra,  the  court 
said:  "With  Just  how  much  accuracy  the  de- 
scription of  a  mining  claim,  in  reference  to 
natural  objects  or  permanent  monuments, 
must  be  stated  in  the  notice  of  location  is  not 
set  forth  in  the  statute;  and  where,  as  In 
this  case,  the  location  was  evidently  made  In 
good  faith,  we  are  not  disposed  to  hold  the 
locator  to  a  very  strict  compliance  with  the 
law  In  respect  to  his  location  notice.  If  by 
any  reasonable  construction,  In  view  of  the 
surrounding  circumstances,  the  language  em- 
ployed in  the  description  will  impart  notice 
to  subsequent  locators,  it  is  sufficient." 

Said  provisions  of  the  statute  were  design- 
ed to  secure  a  description,  so  that  the  mining 
claim  could  be  readily  ascei-talned.  See  Ham- 
mer V.  Garfield  Mining  Co.,  130  U.  S.  291,  » 
Sup.  Ct.  548,  32  L.  Ed.  964;  Bennett  v.  Hark- 
rader,  158  U.  S.  144,  16  Sup.  Ct.  863,  39  L. 
Ed.  1046.  The  natural  objects  or  permanent 
monuments  referred  to  are  not  required  to  be 
on  the  ground  located,  although  they  may  be; 
and  the  natural  object  may  be  any  fixed  nat- 
ural object,  and  such  permanent  monumoit 
may  consist  of  a  prominent  post  or  stake  firm- 
ly planted  In  the  ground,  or  of  a  shaft  sunk 
In  the  ground.  North  Noonday  Min.  Co.  t. 
Orient  Min.  Co.  (C.  C.)  1  Fed.  833;  Jackson 
V.  Dines,  13  Colo.  90,  21  Pac.  918.  And  It  was 
held  in  Hansen  v.  Fletcher,  10  Utah,  271,  37 
Pac.  480,  that  a  prosjject  hole,  rock  monument, 
or  stakes  are,  within  the  meaning  of  the  law, 
permanent  monuments.  It  is  the  well-settled 
doctrine  of  all  of  the  later  decisions  that  lo- 
cation notices  and  records  should  receive  a 
liberal  construction,  to  the  end  of  upholding  a 
location  made  In  good  faith.  In  Londonderry 
M.  Co.  V.  United  G.  M.  Co.,  38  Colo.  480,  88 
Pac.  455,  where  the  court  was  considering  the 
sufficiency  of  a  location  notice,  it  is  said: 
"Every  case  where  this  question  Is  raised 
must  therefore  depend  upon  its  own  circum- 
stances. As  previously  stated,  the  purpose  of 
such  location  certificate  Is  to  give  notice  to 
subsequent  locators;  and,  if  by  reasonable 
construction  the  language  descriptive  of  the 
situs  of  a  claim,  aided  or  unaided  by  testi- 
mony, aliunde,  will  do  bo,  it  Is  sufficient  In 
this  respect.  In  other  words,  the  object  of 
requiring  a  reference  to  a  natural  object  or 
permanent  monument  is  to  furnish  means  by 
which  to  Identify  the  claim,  and  whatever  ref- 
erence will  accomplish  this  object  satisfies  the 
law." 

It  appears  from  the  evidence  that  said 
Jesse  James  and  Little  Giant  mining  claims 
were  located  very  prominently  on  said  Bis- 
mark Mountain,  the  former  on  the  very  top, 
and  that  the  appellant  company  had  expended 
large  sums  of  money  during  the  years  1900, 
1901,  and  1902  In  developing  them,  and  had 
erected  dwelling  houses,  bunkhouses,  and  oth- 
er buildings  in  connection  therewith;  that  the 
most  of  the  work  had  been  done  on  the  Jesse 
James  claim.  Something  over  1.400  feet  of 
tunnel  bad  been  run.    With  that  condition  ex- 
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istlng  W.  J.  Oster,  who  located  said  Matilda, 
North  Suiil>eaiu,  and  Squaw  Hitch  mining 
claims  on  the  27th  day  of  April,  1906,  testi- 
fied tliat  he  bad  been  In  the  mining  business 
since  18S3,  and  that  he  had  been  on  Bismark 
Mountain  since  1903,  and  was  acquainted 
with  those  premises.  It  does  not  seem  pos- 
sible that  a  man  could  have  been  on  that  lit- 
tl»  mountain  for  three  years  without  knowing 
of  said  Jesse  James  and  Little  Giant  mining 
claims,  the  former  of  which  Is  located  on  the 
very  top  of  said  mountain,  and  on  which 
claims  nearly  $30,000  had  been  expended  in 
developing  them.  He  testilied  as  follows:  "I 
knew  at  time  [190.3]  of  the  existence  of  two 
stakes  that  were  reputed  to  be  the  easterly 
end  stakes  of  the  Jesse  James ;  one  of  them 
was  at  the  southwest  comer  of  the  Exchequer 
as  staked."  Those  facts  appearing,  every  rea- 
riouable  presumption  that  can  be  drawn  there- 
from should  be  in  favor  of  his  knowing  of 
said  locations;  and  his  grantees  should  not  be 
permitted  to  take  advantage  of  any  minor  de- 
fects In  the  location  notices  of  said  mining 
claims.  If  Oster  had  actual  notice  of  the  lo- 
cation and  boundaries  of  said  claims,  he  nor 
his  grantees  will  be  permitted  to  take  advan- 
tage of  some  technical  defect  in  the  location 
notice,  where  it  appears  tliiit  said  claims  were 
located  in  good  faith.  Of  course,  If  it  be 
shown  that  the  api^ellant  company  failed  to 
do  its  annual  assessment  work  upon  said 
claims,  then  the  knowledge  of  a  subsequent 
locator  of  the  fact  of  the  former  location  of 
said  claims  would  not  affect  the  subsequent 
locator's  right  or  privilege  to  locate  the  same 
or  part  of  the  same  ground.  We  think  the 
court  erred  In  striking  out  said  location  no- 
tice. In  the  case  at  bar  the  statement  in  the 
location  notices  that  said  mining  claims  were 
located  on  Bismark  Mountain,  and  the  proof 
aliunde  showing  that  said  mountain  was  a 
small,  well-known  mountain  in  Custer  coun- 
ty, and  the  fact  of  the  large  expenditure  of 
money  thereon  prior  to  the  location  of  the 
other  mining  claims  referred  to  in  this  case, 
and  the  fact  that  the  other  locators  knew  of 
said  mining  claims  prior  to  making  their  loca- 
tions, taking  Into  consideration  all  of  those 
facts,  we  conclude  that  said  notices  of  loca- 
tion sufficiently  Identify  said  claims  by  refer- 
ence to  permanent  monument  or  fixed  object, 
within  the  requirements  of  the  provisions  of 
said  statute.  The  sufilciency  of  each  notice 
of  location  depends  upon  the  facts  and  cir- 
cumstances surrounding  it,  and  will  be  liberal- 
ly construed  in  the  light  of  such  facts  and 
circumstances,  when  it  api)ears  that  the  loca- 
tions have,  been  made  in  good  faith. 

The  next  question  raised  is  in  regard  to  the 
court  striking  out  the  amended  certificates  of 
location.  The  evidence  shows  that,  after  the 
respondent's  grantors  had  attempted  to  locate 
the  ground  in  question  and  had  applied  for 
patent  therefor,  and  prior  to  the  time  of  the 
commencement  of  this  action,  the  appellant 
corporation  made  and  recorded  amcnd(!d  cer- 
tUieutes  of  location  on  said  Jesse  Jumes  and 


Little  Giant  claims,  in  which  amended  cer- 
tificates descrii)tlona  were  made  from  plats  of 
actual  surveys  of  said  claims,  and  said  claims 
were  tied  to  United  States  mineral  monument 
No.  1,  by  coui-se,  distance,  and  magnetic  varia- 
tion. Said  amended  certificates  were  receiv- 
ed In  evidence  with  the  original  certificates, 
and  were  later  stricken  out  on  motion.  That 
action  of  the  court  Is  assigned  as  error. 

This  court  had  under  consideration  In 
Morrison  v.  Regan,  8  Idaho,  291,  07  Pac.  9r>5. 
the  provisions  of  section  5  of  an  act  entitled 
"An  act  to  define  the  manner  of  locating 
lodes,  quartz  and  placer  claims.  *  *  *" 
Sess.  Laws,  18U9,  p.  238.  That  section  pro- 
vides. In  effe<'t,  that  if  at  any  time  the  lo- 
cator of  a  mining  claim,  or  bis  assigns,  shall 
apprehend  that  his  original  certificate  was 
defective,  erroneous,  or  that  the  re<iuirement8 
of  the  law  had  not  b<*n  complied  with  before 
filing,  etc.,  he  may  file  an  additional  certifi- 
cate, subject  to  the  conditions  of  said  act, 
provided  that  such  amended  location  does  not 
interfere  with  the  existing  rights  of  others 
at  such  time  as  the  amendment  is  made.  It 
was  held  In  that  case  that  such  amended  lo- 
cation notice  related  back  to  the  date  of  the 
original  location.  Since  we  have  held  that 
the  court  erred  in  striking  out  the  location 
notice,  it  follows  that  it  erred  in  striking  out 
said  amended  certificates  of  location.  Of 
course,  if  said  amended  certificates  of  amend- 
ed location  took  in  ground  not  formerly  cov- 
ered by  the  original  notice  and  location, 
which  ground  had  been  located  prior  to  the 
filing  of  such  amended  location  notices,  such 
ground  could  not  be  included  in  such  amend- 
ed location  certificates.  In  the  case  of  Mc- 
Evoy  V.  Hyman  (C.  C.)  25  Fed.  596,  the  court 
had  under  consideration  an  amended  location 
certificate,  and  held  that  the  first  record  of 
a  mining  claim  is  usually.  If  not  always,  im- 
perfect, and  that  It  Is  the  policy  of  the  law 
to  give  the  locator  an  opportunity  to  correct 
his  re<'ord  when  defects  are  found  therein; 
and,  when  It  Is  so  corrected,  the  amendment 
takes  effect,  with  the  original  certificate  of 
location  as  of  the  date  of  such  original  certif- 
icate. It  would  appear  from  that  decision 
that  the  location  certificate  therein  consider- 
ed stated  that  said  mining  claim  was  situated 
on  "Aspen  Mountain."  This  was  held  a  suf- 
ficient reference.  The  origitul  location  cer- 
tificates Involved  in  this  suit  are  similar  in 
that  respect ;  for  they  state  that  said  Jesse 
James  and  Little  Giant  claims  are  situated 
on  "Bismark  Mountain."  In  the  decision  of 
that  case.  Judge  Hallett  said:  "Under  the 
law  as  it  is  at  present,  a  full,  complete,  and 
unimpeachable  certificate  cannot  be  made 
without  the  aid  of  a  surveyor  and  the  best 
instruments;  and,  with  such  aids,  the  sur- 
veyors often  disagree,  and  time  and  labor  are 
required  to  decide  between  them.  Of  course, 
it  is  often,  and  perhaps  generally,  impracti- 
cable to  obtain  the  services  of  a  surveyor  in 
malcing  a  lo<>ation ;  and  the  miner  must  de- 
pend upon  his  own  skill  and  Judgment.    la 
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such  effort  he  usually  falls.  Indeed,  it  may 
be  said  as  to  the  course  of  his  lines  he  is  al- 
ways In  error;  and  the  natural  object  and 
permanent  monument,  required  by  section 
2324  of  the  Revised  Statutes  of  the  United 
States  (U.  S.  Comp.  St.  1901,  p.  1426),  are  en- 
tirely beyond  his  grasp.  He  does  not  know 
what  they  are,  or  how  to  refer  to  them.  Ev- 
ery one  who  Is  at  all  familiar  with  mining 
locations  knows  that,  In  practice,  the  first 
record  must  usually,  If  not  always,  be  Im- 
perfect. Recognizing  these  difficulties,  It  has 
never  been  the  policy  of  the  law  to  avoid  a 
location  for  defects  In  the  record,  but  rather 
to  give  the  locator  an  opportunity  to  correct 
his  record  whenever  defects  may  be  found 
in  it."  See.  also,  JTrlsholm  v.  Fitzgerald,  23 
Colo.  290,  53  Pac.  1109 ;  Strepey  v.  Stark,  7 
Colo.  614,  5  Pac.  111.  The  last  above  cited 
decisions  are  from  the  state  of  Colorado.  In 
Morrison  v.  Regan,  supra,  referring  to  the 
last-cited  decisions  from  Colorado,  the  court 
said :  "This  court  Is  In  accord  with  the  rule 
laid  down  In  those  decisions  upon  the  ques- 
tion nnder  consideration  here.  If  in  making 
the  amended  certificate  of  location  It  Includ- 
ed land  not  Included  In  the  original  location, 
and  interfered  with  existing  rights  as  to 
such  land,  the  amended  location  would  not 
relate  back  to  the  date  of  the  original  loca- 
tion, so  far  as  the  recently  Included  land  Is 
concerned."  Butte  C.  M.  Co.  v.  Barker,  35 
Mont.  327,  89  Pac.  302,  90  Pac.  177. 

Said  motion  for  nonsuit  was  also  based 
on  the  ground  that  the  plaintiff's  evidence 
did  not  show  that  the  premises  located  as 
the  Jesse  James  and  Little  Giant  was  unap- 
propriated public  domain  of  the  United  States 
at  the  time  the  grantors  of  the  appellant 
made  said  locations.  It  appears  that  both  of 
said  grantors  were  dead,  and  could  not  be 
produced  as  witnesses  on  the  trial.  One  of 
the  locators  swore  to  and  signed  the  affida- 
vits required  by  law  to  be  attached  to  such 
location  notices.  Said  affidavits  were  Intro- 
duced with  said  notice,  and  said  locator  stat- 
ed under  oath  therein  as  follows :  "That  the 
ground  and  claim  therein  described  or  any 
part  thereof  has  not,  to  tlie  best  of  my  knowl- 
edge and  belief,  been  heretofore  located,  ac- 
cording to  the  laws  of  the  Ignited  States  or 
the  state  of  Idaho,  and  If  so  located,  the 
same  has  been  abandoned  or  forfeited. 
*  *  *  "  The  law  requires  that  one  of  the 
locators  named  In  the  notice  of  location  must 
make  and  subscribe  an  affidavit  "In  writing 
on  or  attached  to  the  notice,"  containing  the 
facts  above  enumerated,  among  others ;  and 
we  think  such  affidavit  Is  prima  fncie  evi- 
dence In  this  class  of  cases  of  the  facts  there- 
in stated.  If  this  were  not  the  correct  rule, 
in  many  cases  where  the  lo<-ator8  have  disap- 
peared or  died  no  proof  could  be  made  what- 
ever, and  valuable  rights  would  be  lost  with- 
out any  fault  of  the  locators  or  their  assigns. 
In  Strepey  v.  Stark,  supra.  In  considering  a 
similar  question,  the  court  said:  "The  loca- 
tt0u  Certificate,  when  recorded,  Is  prima  facte , 


evidence  of  all  the  statute  requires  it  to  con- 
tain, and  which  are  therein  sufficiently  set 
forth."  ORellly  v.  Campbell,  116  U.  S.  418, 
6  Sup.  Ct  421,  29  L.  Ed.  069;  Garfield  M.  & 
M.  Co.  v.  Hammer,  6  Mont.  53,  8  Pac.  153; 
Id.,  1.30  U.  S.  291,  9  Sup.  Ct.  548,  32  L.  Ed. 
964.  In  Goldberg  v.  BruschI,  146  Cal.  708. 
81  Pac.  23,  the  court  said :  "In  a  suit  to  quiet 
title  to  mining  land,  when  plaintiff  made  his 
proof  of  citizenship  and  of  discovery  of  gold- 
benrlng  quartz,  and  had  shown  a  location  ac- 
cording to  the  requirements  of  the  law,  he  es- 
tablished his  case  prima  facie;  and  it  was 
not  necessary  for  him  to  make  further  proof 
that  the  land  was  unoccupied  mineral  land 
of  the  United  States."  Location  certificates 
or  notices  are  prima  fade  evidence  of  all  the 
facts  required  to  be  stated  therein  by  the 
statute,  In  so  far  as  It  contains  those  facts. 
It  Is  contended  that  the  proof  of  posting  the 
location  notices  at  the  discovery  of  each  of 
said  claims  Is  not  sufficient.  After  an  exami- 
nation of  the  evidence  we  think  It  Is  sufficient 
to  make  a  prima  facie  ease  of  the  fact  of 
snch  posting,  and  also  that  It  sufficiently  ai>- 
pears  that  the  notices  posted  were  like  those 
recorded  and  introduced  In  evidence. 

It  Is  also  contended  that  the  evidence  does 
not  show  that  the  assessment  work  was  done 
for  the  years  1904  and  1905.  Affidavits  of 
labor  were  filed  In  the  proper  office  and  In- 
troduced In  evidence,  showing  that  the  an- 
nual assessment  work  on  each  of  said  claims 
was  done  In  said  years.  The  affidavit  for 
the  assessment  work  done  In  1904  was  made 
by  one  Cross,  and  he,  in  effect,  swears  that 
$200  worth  of  work  was  done  on  said  Jesse 
James  and  Little  Giant  claims,  at  the  ex- 
I)ense  of  the  BIsmark  Mining  Company.  The 
affidavit  of  proof  of  labor  for  1905  was  made 
by  one  Casto.  and  he  therein  swears  that  $100 
worth  of  work  was  done  upon  each  of  said 
claims  In  the  year  1005,  at  the  exiiense  of  H. 
E.  Foster,  "owner  of  said  claims."  There 
was  a  mistake  In  said  notice  as  to  the  name 
of  the  owner  of  said  claims.  It  appears 
from  the  record  that  H.  E.  Forester  was 
president  of  the  Bismarck  Company,  and  It 
appears  that  a  mistake  was  made  In  said 
proof  of  lalxjr  In  stating  that  said  work  was 
done  at  the  expense  of  "H.  E.  Foster,"  In- 
stead of  "Forester."  Forester  evidently  paid 
for  the  assessment  work,  for  the  year  1905, 
for  the  appellant  company;  he  being  Its 
president.  The  main  question  on  this  point 
Is.  was  the  work  done  at  the  expense  of  the 
appellant?  If,  In  fact.  It  was,  that  may  be 
shown  by  any  comjietent  evidence. 

Under  the  provisions  of  section  2.^32,  Rev. 
St.  T'.  S.  (U.  S.  Comp.  St.  1901,  p.  143:^).  It  Is 
provided  that,  where  locators  or  their  grantors 
have  held  and  worked  their  claims  for  a  peri- 
od equal  to  the  time  prescrlhetl  by  the  stat- 
ute of  limitations  for  mining  claims,  In  the 
state  or  territory  whore  the  same  may  exist, 
evidence  of  such  possession  and  working  of 
the  claims  for  such  period  shall  be  siifflciont 
to  establish  a  right  to  a  patent  thereto,  In 
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the  absence  of  any  adverse  claim.  In  con- 
sidering the  provisions  of  that  section  the  Su- 
preme Court  of  Colorado,  in  Cleary  v.  Sklfficb, 
28  Colo.  3G2,  (55  Pac.  59,  89  Am.  St.  Rep.  207, 
held  that  said  statute  was  not  available  in 
an  action  brought  In  support  of  an  adverse 
claim,  except  that  it  might  be  in  such  action 
that  proof  of  such  possession  would  be  suffl- 
cieut  upon  which  to  presume  that  all  steps 
necessary  to  effect  a  location  of  the  claim 
ad  versed  had  been  taken;  and  it  has  been 
held  that,  where  possession  of  a  mining  claim 
was  continued  for  the  period  covered  by  the 
state  statute  of  limitations  before  the  adverse 
right  exists,  it  is  equivalent  to  a  location  un- 
der the  laws  of  Congress.  Altoona  Q.  M.  Co. 
V.  Integral  Q.  M.  Co.,  114  Cal.  105,  45  Pac. 
1047.  See,  also,  Bclk  v.  Meagher,  104  U.  S. 
270,  420,  26  L.  Ed.  735;  M.  Co.  v.  Bullion 
M.  Co.,  3  Sawy.  034,  Fed.  Caa  No.  4,089.  It 
win  be  observed  that  both  Congress  and  the 
courts  have  endeavored  to  protect  the  rights 
of  locators  and  their  assigns  where  locations 
have  been  made  and  held  in  good  faith,  and 
courts  have  given  a  liberal  construction  to  the 
mining  laws  and  locations  made  under  them 
with  a  view  of  doing  justice  to  the  prospector 
and  miner  who  have  acted  in  good  faith. 

It  is  next  contended  that  the  appellant  has 
failed  to  show  that  it,  being  a  foreign  corpora- 
tion, had  complied  with  the  laws  of  this  state 
so  as  to  entitle  it  to  do  business  in  the  state. 
It  is  alleged  In  the  complaint  that  the  appel- 
lant corporation  was  duly  organized  tuider  the 
laws  of  the  state  of  Washington,  and,  as  such 
corporation,  had  compiled  with  the  require- 
ments of  the  Constitution  and  laws  of  this 
state  relative  to  foreign  corporations  doing 
business  In  the  state.  This  alleg;ation  was 
denied,  on  information  and  l>elief,  by  the  an- 
swer. In  Valley  Lumber  &  Mfg.  Co.  v.  John 
Driessel  (Idabo)  93  Pac.  765,  this  court  held 
that  the  fact  as  to  whether  a  foreign  corpora- 
tion had  complied  with  the  Constitution  and 
law  In  that  regard  was  a  matter  of  record, 
and  a  denial  thereof  on  information  and  be- 
lief was  not  a  sufficient  denial.  There  being 
no  sufficient  denial  of  the  allegation  as  to 
whether  the  appellant  corporation  had  com- 
plied with  the  Constitution  and  law  so  as  to 
enable  it  to  transact  business  in  this  state, 
there  was  no  issue  raised  by  such  denial. 

It  appears  that  the  appellant  corporation 
procured  whatever  title  it  had  to  the  mining 
claims  In  question  In  1900,  and  prior  to  the 
amendment  of  section  2653,  Rev.  St  1887,  by 
the  act  of  1003  (Laws  1903,  p.  49),  there  was 
nothing  in  the  Constitution  of  this  state  or 
the  statutes  rendering  a  conveyance  of  real 
estate  to  a  noncomplying  corporation  void. 
Therefore  the  conveyance  of  said  mining 
claims  to  the  appellant  corporation  was  valid 
at  the  date  of  said  conveyance,  and  was  not 
made  void  by  the  amendment  of  said  sec- 
tion 2653  In  1903.  This  is  an  action  in  sup- 
port of  an  adverse  claim,  and  not  an  action 
to  enforce  a  contract  against  the  respondent 
corporation ;  but  it  is  an  action  to  protect  the 


title  to  real  estate  acquired  before  said  act  ot 
1908  went  Into  effect  The  appellant  corpora- 
tion In  this  adverse  suit  Is  attempting  to  pro- 
tect its  own  title  against  the  as.sault  on  it 
by  the  respondent  corporation,  each  claiming 
to  have  obtained  title  through  different  and 
adverse  locators.  Fritts  v.  Palmer,  132  U.  S. 
282,  10  Sup.  Ct  93,  33  L.  Ed,  317;  Reynolds 
T.  Crawfordsville  Bk.,  112  U.  S.  412,  5  Sup. 
Ct  213,  28  L.  Ed.  736. 

It  is  next  contended  that  the  court  erred 
In  not  allowing  the  witness  Winwood  to  state 
the  conversation  which  be  bad  with  Kenen- 
bly,  one  of  the  locators  of  the  Exchequer 
mine,  as  to  the  Little  Giant  stakes.  Kenenbly 
thereafter  conveyed  said  Exchequer  claim  to 
the  respondent  corporation,  and  it  is  contend- 
ed that  he  being  a  grantor  of  the  respondent; 
his  declaration  as  to  the  stakes  of  an  adjoin- 
ing claim,  to  wit,  the  Little  Giant,  was  admis- 
sible In  evidence  In  this  suit  That  would  de- 
pend altogether  upon  the  fact  whether  those 
declarations  were  made  prior  to  the  time  that 
Kenenbly  conveyed  said  Exchequer  claim  to 
the  respondent  corporation.  If  such  conver- 
sation was  had  before  Kenenbly  conveyed 
said  claim  to  the  resi)ondent,  the  conversation 
should  have  been  admitted  in  evidence;  other- 
wise, not. 

There  are  other  errors  assigned,  but  none 
that  win  arise  on  a  retrial  of  this  case,  and 
It  will  therefore  not  be  necessary  for  us  to 
pass  upon  them.  It  is  suggested  by  counsel 
for  appellant  that,  on  tbe  record  as  presKit- 
ed,  in  case  of  a  reversal  of  the  Judgment,  this 
court  would  be  fully  Justified  in  directing 
Judgment  to  be  entered  for  the  appellant 
There  are  several  cogent  reasons  why  this 
cannot  be  done.  While  we  hold  that  the 
plaintiff  made  a  prima  facie  case  and  was 
Improperly  nonsuited,  the  respondent  had  not 
put  In  any  evidence  on  its  behalf,  which  it 
would  have  had  a  right  to  do  bad  tbe  court 
not  granted  a  nonsuit. 

The  Judgment  is  reversed,  a  new  trial  grant- 
ed, and  tbe  cause  remanded  for  further  pro- 
ceedings, with  costs  in  favor  of  tlie  appellant 

AILSHlE.  C.  J.,  and  ST::WABT,  J.,  con- 
cur. 


KIESEL  r.  BTBEB  et  al. 
(Supreme  Court  of  Idabo.    March  27,  1908.) 

1.  Evidence— BuBDEN  of  Pboof— Defenses. 

Where  a  complaint  is  open  to  demurrer,  on 
the  ground  that  the  contract  sued  on  was  enter- 
ed into  by  a  foreign  corporation,  and  that  the 
complaint  fails  to  state  that  the  corporation  had 
complied  with  the  Constitution  and  statutes  of 
this  state  so  as  to  entitle  it  to  do  business 
within  the  state,  and  the  defendant  fails  to 
raise  the  objection  by  demurrer,  bat  electa  to 
plead  it  as  an  affirmative  defense  to  the  plain- 
tiff's right  of  recovery,  the  burden  of  proving 
such  allegation  rests  upon  the  defendant  If  the 
defendant  would  have  the  burden  of  proving 
compliance  with  the  statute  rested  where  It 
properly  belongs,  namely,  on  the  plaintiff,  be 
must   raise    the    objection   by    demurrer,    and 
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thereby  compel  the  plaintiff  to  allege  and  prove 

gach  compliance. 

2.  TBIAIf-FiaPIWOB— SUFFieiBNOT. 

Where  the  complaint  contains  no  allegation 
as  to  the  compliance  by  a  foreign  corporation 
with  the  Constitution  and  statutes  of  this  state, 
and  the  defendant  pleads  affirmatiTcly  in  his  an- 
swer that  such  corporation  bad  not  complied 
with  the  law,  the  burden  of  proof  is  on  the  de- 
fendant to  show  noncompliance,  and  the  finding 
by  the  court  that  the  defendant  Introdneed  no 
evidence  in  the  case  to  show  noncompliance  on 
the  part  of  the  corporation  is  sufficient  on  that 
issue  to  support  a  Judgment  in  favor  of  plain- 
tiff. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  46,  Trial,  <  945.] 

8.  Same— Piling  Copim  of  Ihoobporation— 
Designation  op  Aoent. 

Under  the  act  of  March  10,  1903  (Laws 
1903,  p.  49),  requiring  a  foreign  corporation 
doing  businefts  in  this  state  to  file  certified  cop- 
ies of  its  articles  of  incorporation  and  also  a 
designation  of  an  agent  upon  whom  service  of 

grocess  can  be  had,  a  foreign  corporation  that 
ad  complied  with  the  law  prior  to  its  amend- 
ment will  be  held  to  have  substantially  complied 
with  the  amended  law  if,  subsequent  to  the  pas- 
sage of  the  act  of  1003,  it  performs  all  the  ad- 
ditional acts  and  things  required  by  the  latter 
statute  that  were  not  required  by  section  2053 
of  the  Revised  SUtutes  of  1887  prior  to  the 
•mendment. 
4.  MoBTOAOES—FoBiCLOsuBS— Evidence. 

Findings  in  this  case  examined  and  oon- 
•idered,  and  held  sufficient  to  support  the  jndg- 
ment. 
(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Bingham  Coun- 
ty;  J.  M.  Stevens,  Judge. 

Action  by  Fred  3.  Klesel  against  David  By- 
bee  and  Emily  Bybee.  Judgment  for  plain- 
tiff, and  defendants  appeal.    AfQrmed. 

Merriman  &  WiUdns,  for  appellants.  F.  L. 
Bradley  and  Hasbrouck  ft  St  Clair,  for  re- 
spondent. 

AILSHIB.  0.  J.  A  motion  haa  been  made 
In  this  case  to  dismiss  the  aiq>eal8,  on  tbe 
ground  that  no  suQlcient  undertaking  was 
filed.  The  appeal  was  taken  from  both  the 
judgment  and  an  order  denying  a  motion  for 
a  new  trlaL  A  new  and  additional  under- 
taking was  filed  In  this  court,  and  approved 
January  81st  of  this  year.  This  undertaking, 
however,  is  given  only  upon  the  appeal  from 
the  Judgment.  As  to  that  appeal  It  is  specific 
and  sufficient  There  being  no  undertaking, 
however,  on  the  appeal  from  the  order  deny- 
ing a  motion  for  a  new  trial,  that  appeal 
must  be  dismissed,  and  it  is  so  ordered. 

This  leaves  the  case  here  on  an  appeal 
from  the  Judgment  alone.  On  this  appeal  we 
cannot  examine  the  evidence  for  the  pnriMse 
of  determining  Its  sufficiency  to  support  the 
findings.  It  Is  urged  by  appellants  that  the 
findings  are  not  sufficient  to  support  the  Judg- 
ment The  principal  point  argued  Is  as  to 
the  compliance  by  plalntitTs  anignor,  the 
Western  Loan  ft  Savings  Company,  a  foreign 
corporation,  with  the  foreign  corporation 
laws  of  this  state.  The  plaintiff  alleged  in 
his  complaint  that  he  purchased  the  note  and 
mortgage  sued  on  from  the  Western  Loan  ft 


Savings  Company,  the  payee  named  therein, 
and  that  his  assignor  was  at  all  the  times  men- 
tioned in  the  complaint  a  foreign  corporation, 
organized  and  existing  under  the  laws  of  the 
state  of  Utah  and  doing  business  in  tbe  state 
of  Idaho  in  its  corporate  name.  The  com- 
plaint on  the  other  hand,  contained  no  al- 
legation whatever  as  to  the  compliance,  by 
this  foreign  corporation,  with  the  laws  of  this 
state.  In  order  to  entitle  it  to  do  business 
within  the  state.  The  defendants  filed  a 
general  demurrer  to  the  complaint  but  there 
does  not  seem  to  have  been  any  ruling  by  the 
court  on  that  demurrer;  and  it  was  appar- 
ently waived  by  defendants,  who  answered 
the  complaint  By  the  answer  the  defendants 
admitted  that  the  Western  Loan  ft  Savings 
Company  was  a  foreign  corporation,  organ- 
ized and  existing  under  the  laws  of  tbe  state 
of  Utah  and  doing  business  in  Idaho.  Defend- 
ants then  alleged  that  the  Western  Loan  ft 
Savings  Company,  a  foreign  corporation,  had 
failed  and  neglected  to  comply  with  tbe  Con- 
stitution and  statutes  of  this  state,  and  that 
It  failed  and  neglected  to  file  certified  copies 
of  Its  articles  of  Incorporation  and  designate 
a  statutory  agent  on  whom  service  of  process 
could  be  made,  as  provided  by  Act  March  10, 
1903  (Sess.  Laws  1903,  p.  49).  After  the  evi- 
dence was  all  In  and  the  case  was  finally  sub- 
mitted, the  court  made  his  findings  of  fact 
and  conclusions  of  law,  and  entered  Judg- 
ment in  favor  of  the  plaintiff. 

By  paragraph  1  of  the  findings  tbe  court 
finds  "that  tbe  allegations  set  forth  In  said 
plalntlfTs  complaint  are  true  and  correct  and 
that  the  allegations  set  forth  In  the  answer 
and  cross-complaint  of  the  defendants  are 
true."  By  paragraphs  2  and  8  thereof  tbe 
court  finds  the  facts  relative  to  the  execution 
of  the  note  and  mortgage  and  the  amount 
due  thereon.  In  paragraph  4:  "The  court 
further  finds  that  the  defendants  have  offer- 
ed no  evidence  In  this  action  to  show  that  the 
Western  Loan  ft  Savings  Company,  a  Utah 
corporation,  has  not  filed  designation  of  agent 
and  copies  of  Its  articles  of  Incorporation,  as 
required  by  section  2653  of  the  Revised  Stat- 
utes of  1887  of  the  state  of  Idaho,  as  amend- 
ed by  Act  March  10,  1903  (Laws  1903,  p.  48)." 
In  that  paragraph  the  court  proceeds  to  spe- 
cifically find  that  the  corporation  at  all  times 
had  a  principal  place  of  business  within  this 
state  and  an  agent  upon  whom  process  could 
be  served,  and  that  It  had  compiled  with  the 
requirements  of  section  10  of  article  11  of 
the  Constitution,  and  that  on  the  10th  day  of 
October,  1896,  it  filed  in  the  office  of  the  clerk 
of  the  district  court  of  Ada  county,  and  also 
with  the  Secretary  of  State  of  the  state  of  Ida- 
ho, a  designation.  In  writing,  of  Ada  county  as 
Its  principal  place  of  business,  and  a  written 
designation  of  a  resident  citizen  of  Ada  coun- 
ty as  agent  of  the  corporation  on  whom  pro- 
cess might  be  served.  The  court  also  finds 
that  on  the  10th  day  of  October,  1896,  said 
corporation  filed.  In  the  office  of  the  Secretary 
of  State  of  the  state  of  Idaho,  a  certificate 
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of  its  Incorporation,  duly  certified  by  the  Sec- 
retary of  State  of  the  territory  of  Utah,  and 
that  afterward,  and  on  the  6th  day  of  Decem- 
ber, 1904,  the  corporation  filed  In  the  oflSce  of 
the  recorder  of  Ada  county,  and  also  In  the 
office  of  the  Secretary  of  State,  a  duly  cer- 
tified copy  of  its  articles  of  Incorporation, 
and  that  on  the  same  date  the  Secretary  of 
State  Issued  to  tfee  corporation  a  certificate, 
to  the  effect  that  it  had  fully  complied  with 
section  10  of  article  11  of  the  Constitution, 
and  with  section  2653,  Rev.  St.  18S7,  as 
amended  by  Act  March  10.  1903  (Laws  1903, 
p.  49). 

In  paragraph  1  of  the  conclusions  of  law 
the  court  concludes  as  follows:  "That  the 
plaintiff's  assignor,  the  Western  Loan  &  Sav- 
ings Company,  a  Utah  corporation,  had,  at 
the  time  of  the  execution  and  delivery  of  the 
note  and  mortgage  set  forth  and  described  in 
plaintiffs  complaint,  fully  compiled  with  the 
Constitution  and  laws  of  the  state  of  Idaho 
relating  to  foreign  corporations,  and  was  then 
and  Is  now  entitled  to  do  business  in  this 
state." 

The  foregoing  cover  all  the  findings  and 
conclusions  concerning  the  compliance  with 
the  Constitution  and  laws  of  this  state  by 
plaintifT's  assignor,  the  Western  Loan  &  Sav- 
ings Company.  The  first  proposition  advanced 
by  appellants  on  this  point  Is  that,  under  the 
decisions  of  this  court  with  rel'erence  to  for- 
eign corporations,  and  particularly  in  the 
case  of  Valley  Lumber  &  Mfg.  Co.  v.  Dries- 
sel,  93  Pac.  771,  the  burden  of  proving  compli- 
ance with  the  laws  of  this  state  rested  upon 
the  plaintlflC.  That  contention  requires  some 
consideration.  In  the  Driessel  Case  this  court 
lield  that  a  complaint  by  a  foreign  corpora- 
tion that  failed  to  allege  that  the  corporation 
bad  compiled  with  the  Constitution  and  laws 
of  this  state  was  open  to  demurrer,  and  that, 
If  the  question  was  not  raised  by  demurrer, 
the  defendant  might  raise  It  by  answer;  but 
that.  If  It  was  not  raised  by  demurrer  or  an- 
swer. It  was  waived.  If  the  defendant  had 
raised  the  question  of  the  capacity  of  plain- 
tlfTs  assignor,  the  Western  Loan  &  Savings 
Company,  to  transact  the  business  out  of 
which  this  contract  arose,  and  to  enforce 
which  this  action  was  brought,  then  It  would 
have  been  incumbent  on  the  plaintiff  to  have 
alleged  such  fact,  and  consequently  the  bur- 
den of  proving  that  fact  would  have  also 
rested  upon  the  plaintiff.  Defendants  did  not 
see  fit  to  raise  the  question  in  that  way. 
They  rather  elected  to  raise  the  question  of 
compliance  by  an  affirmative  allegation  in 
their  separate  defense.  By  pursuing  this 
method  of  raising  the  question  of  the  cor- 
poration's compliance  with  the  statute  the 
defendants  necessarily  assumed  the  burden 
of  proving  that  fact.  It  is  true  that  ordinari- 
ly a  litigant  does  not  assume  the  burden  of 
proving  a  negative;  but  here  the  defendants 
did  not  see  fit  to  raise  the  question  so  as  to 
throw  the  burden,  where  it  properly  rested, 
upon  the -plaintiff,   but  rather  assumed  to 


plead  the  negative  of  those  facts  as  an  affirm- 
ative defense.  They  therefore  assumed  the 
burden  and  responsibility  of  proving  the  al- 
legations of  their  complaint.  In  this  view  of 
the  case  and  condition  of  the  pleadings  the 
question  now  arises  as  to  whether  the  findings 
made  by  the  court,  as  hereinl)efore  recited, 
are  sufficient  to  support  a  Judgment  In  favor 
of  plaintiff. 

We  think  It  Is  dear  that  the  findings  in  this 
resjject  support  the  Judgment.  The  court 
finds  that  the  defendants  "offered  no  evidence 
In  this  case  to  show  that  the  Western  Loan 
&  Savings  Company  has  not  filed  designation 
of  agent,"  etc.,  as  required  by  the  Constitu- 
tion and  statute.  In  addition  to  this  finding 
the  court  further  finds  that  the  corporation 
had  complied  with  the  statute,  although  that 
finding  Is  among  the  conclusions  of  law.  The 
court  might  have  rested  with  the  finding  that 
defendants  bad  offered  no  evidence  to  show 
that  the  corporation  had  not  complied  with 
the  law.  It  is  urged  by  appellants  that  a  fil- 
ing of  articles  of  designation  of  an  agent 
made  by  the  corporation  prior  to  the  act  of 
March  10,  1903,  would  not  answer  for  the  dis- 
charge of  a  duty  of  the  same  nature  required 
by  the  latter  act.  We  do  not  think  this  posi- 
tion is  well  founded.  The  statute  of  1903  re- 
quires a  series  of  acts  to  be  performed  by  a 
foreign  corporation  In  order  to  entitle  it  to 
do  business  In  this  state.  Some  of  the  spe- 
cific acts  In  that  series  of  acts  are  substan- 
tially the  same  as  certain  acts  required  by 
section  2Ch53,  Rev.  St.  1887,  before  the  amend- 
ment. Now  we  can  see  no  necessity  for  a 
corporation,  that  Is  attempting  to  comply  with 
the  statute  of  1903,  performing  any  of  the 
specific  acts  that  It  bad  already  performed 
prior  to  the  passage  of  the  act.  It  would 
only  be  necessary  for  such  a  corporation  to 
comply  with  the  additional  requirements  Im- 
posed upon  It  by  the  act  of  1903,  so  that  all 
the  acts  required  by  the  latter  statute  would 
be  compiled  with  and  performed,  either  by  the 
things  done  prior  to  the  passage  of  the  act. 
or  those  done  subsequent  to  the  passage  of 
the  act,  or  by  both  talien  together.  What  the 
statute  Is  most  particular  about  is  that  all 
these  acts  shall  be  performed,  and  duties 
complied  with,  by  a  foreign  corporation  before 
It  does  business  within  this  state.  This  view 
of  a  similar  statute  was  taken  by  the  Court 
of  Chancery  Appeals  of  Tennessee  In  Unite<l 
States  Sav.  &  Loan  Co.  v.  Miller,  47  S.  W.  17, 
wherein  the  Tennessee  court  said:  "Acts  1.S9.5, 
p.  123,  c.  81,  requiring  a  foreign  corporation 
to  file  a  copy  of  Its  charter  with  the  Secre- 
tary of  State,  are  complied  with  where  such 
charter  has  been  on  file  with  the  Secretary  of 
State  for  some  years  prior  to  the  passage  of 
the  act." 

The  question  as  to  the  compliance  of  this 
foreign  corporation  with  the  laws  of  this  state 
so  as  to  entitle  It  to  do  business  in  the  state 
seems  to  be  the  only  point  raised  that  can 
be  considered  on  this  api>eal  from  the  Judg- 
ment   Having  determined  tliat  question  ad- 
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▼eraely  to  the  contention  of  appellantSi  it 
follows  that  the  judgment  must  be  allirmed ; 
and  It  is  so  ordered,  with  costs  in  favor  of 
respondent. 

SULLIVAN  and  STEWART,  JJ.,  concur. 


WBISEB  NAT.  BANK  v.  JEFFREYS  et  al. 
(Supreme  Court  of  Idaho.    March  27,  1908.) 

1.  Taxation— National    Banks— Power   to 
Tax. 

The  only  power  the  state  has  to  levy  any 
taxation,  eitlier  diroct  or  indirect,  upon  national 
banic!!,  th<?ir  property,  assotF,  or  franchises,  ia 
that  granted  by  the  laws  of  the  United  States. 

2.  Same— ExTBNT  of  Power. 

Section  T,2m,  Rev.  St.  U.  S.  (U.  S.  Comp. 
St.  10()1,  p.  3002),  is  the  measure  of  the  power 
of  a  state  to  tax  national  banks,  their  property 
or  their  franchises. 

3.  Sake. 

Auy_  tax  on  the  property  of  a  national  bank 
that  iii  in  excess  of  and  not  in  conformity  to 
tiie  provisions  of  said  section  of  the  Revised 
Statutes  of  the  United  States  is  void. 

4.  Same  — "Capitai.    Stock"  —  "Shabes    of 
Capital  Stock." 

The  term  "capital  stock"  does  not  mean 
"shares  of  capital  stock,"  as  used  in  our  revenue 
law,  but  means  the  actual  money  or  property 
paid  in  and  possessed  by  the  cort>oration. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  voL  1,  pp.  939,  907;    vol.  8,  p. 

5.  Same. 

Tliere  ia  no  autliority,  under  the  statutes 
of  the  United  States  nor  under  the  revenue  laws 
of  this  state,  which  authorizes  the  taxation  of 
tlie  capital  stock  of  national  banks. 

6.  Same— Shakes  or  Stock. 

The  county  assessor  has  no  authority  to  as- 
sess the  "capital  stock"  of  a  national  bank, 
but  is  t;iven  authority  to  assess  the  shares  of 
stock  of  such  bank  to  the  owners  thereof. 

7.  Same— BoAJiDS  of  Equalization. 

Under  the  provisions  of  section  12,  art.  7, 
of  the  state  ("onstitution  the  county  commission- 
ers for  the  several  counties  of  the  state  consti- 
tute the  boards  of  equalization  for  their  re- 
spective counties,  whose  duty  it  is  to  equalize 
the  valuation  of  the  taxable  property  in  their  re- 
spective counties,  under  such  rules  and  regula- 
tions as  may  be  prescribed  by  law. 

8.  Same— MrmoD  of  Equalization. 

Under  the  provisions  of  sections  54  and  5u 
.of  the  revenue  act  of  this  state,  approved  March 
12.  1001  (Sess.  Laws  l!)Ol,  p.  2.^1),  the  method 
and  manner  of  equalizing  the  valuation  of  the 
taxable  property  in  the  several  counties  of  the 
state  is  provided  for,  and  applies  to  the  taxable 
property  in  the  county,  and  not  to  property  over 
which  the  taxing  power  has  no  jurisdiction. 
0.  Same— Property  Ritrject. 

Under  the  provisions  of  said  revenue  act 
the  assessor  is  authorized  to  assess  the  shares 
of  stock  of  national  banks  to  the  individual 
owners  thereof,  and  is  prohibited  from  assess- 
ing the  capital  stock  of  such  bank. 
10.  Same- National  Banks— LierriNo—PBoP- 

EBTY. 

The  cashier  of  such  bank  may  act  as  the 
agent  of  the  bank  in  listing  its  property  tor  tax- 
ation, but  he  has  no  authority  to  list  the  oipi- 
tal  stock  of  such  bank  for  assessment  against 
the  bank,  and  the  mistake  of  the  cashier  in  list- 
ing the  cai)ilal  stock  of  the  bank  for  taxation 
will  not  estop  the  bank  from  recovering  the 
taxes  i>aid  under  protest  on  such  void  assess- 
ment. 


11.  Samk. 

Inland  Lumber  &  Timber  Co.  v.  Thompson, 
11  Idaho,  5(J8,  S;5  Pac.  O.-JS,  114  Am.  St.  Rep. 
274,  cited  and  distinguished. 
(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Washington 
County;  Ed.  L.  Bryan,  Judge. 

Action  by  the  Welser  National  Bank 
asainst  Woodson  Jeffreys  and  others  to  re- 
cover taxes  paid  under  protest.  Judgment 
for  dofcudauts,  and  plaintiff  appeals.  Re- 
versed. 

Ed.  R.  Coulter,  for  appellant  Frank  Har- 
ris, for  respondents. 

SULLIVAN,  J.  This  action  was  brought  by 
the  Weiscr  National  Bank,  a  coi-poration,  as 
plaintiff,  agaiust  Woodson  Jeffreys,  treasurer 
of  Washington  county,  and  Washington  coun- 
ty, as  defendants,  to  recover  a  tax  of  $(W(i  paid 
under  protest.  The  case  was  submitted  to 
the  trial  court  on  an  agreed  statement  of 
facts,  and  judgment  was  entered  agaiust  the 
plaiiitilT,  who  is  appellant  here,  dismissing 
the  action.  The  facts  stipulated  were  In  ef- 
fect a.s  follows:  That  the  Welser  National 
Bank  is  a  banking  corporation,  organized 
under  the  laws  of  the  United  States  of  Amer- 
ica relating  to  national  banks;  that  its  prin- 
cipal otHce  and  place  of  business  Is  at  the 
city  of  Weiser,  in  Washington  county,  and 
that  it  began  doing  business  on  the  loth  day 
of  March,  lOOO;  that  said  bank  was  organized 
with  a  paid-up  capital  of  $30,000,  consisting 
of  500  shares  of  capital  stock  of  the  par 
value  of  $100  each;  that  a  list  of  the  stock- 
holders and  owners  of  the  shares  of  capital 
stock  of  said  corporation  Is  attached  to  the 
stipulated  facts  as  an  "Exhibit";  that  said 
list  contains  a  true  statement  of  the  names  of 
the  stockholders  and  their  residences  at  the 
time  of  the  organization  of  said  bank,  as  well 
as  at  the  date  of  the  attempted  assessment 
of  the  capital  stock  of  said  bank  by  the  coun- 
ty assessor  and  tax  collector  of  said  Wash- 
ington county  for  the  year  1900;  that  all  of 
the  money  witit  which  said  shares  of  stock 
were  purchasetl,  except  the  sum  of  $4,000 — 
witli  whkii  $4,000  were  purchased  2  shares  of 
Rebe«!a  K.  Troy,  of  Cinclimati,  Ohio,  2 
shares  of  Samuel  R.  Meyer,  of  Cincinnati, 
Ohio,  6  shares  of  Sig  AVise,  of  Cincinnati, 
Ohio,  and  30  sliares  of  M.  McGregor  of  Port- 
land, Or. — was  In  the  state  of  Idaho  on  the 
2d  Monday  of  January.  1900;  that  from  the 
2d  Monday  of  January,  1905,  until  the  2d 
Monday  in  January,  1S)07,  Francis  M.  Potter 
was  the  duly  qualified  and  acting  assessor 
and  ex  otHcio  tax  collector  of  said  county; 
that  from  the  2d  Monday  in  January,  1905, 
until  the  2d  Monday  in  January,  1907,  J.  M. 
Canary  was  the  duly  elected,  qualified,  and 
acting  treasurer  of  said  coiujty;  that  since 
the  2d  Monday  of  January,  10O7,  defendant 
Woodson  Jeffreys  has  been  and  now  is  the 
duly  qualiiicd  and  acting  treasurer  of  said 
(•ouiity,  being  the  successor  of  .s»ild  Canary.; 
that  on  or  about  tlie  mouth  of  Mn^;,  19U0, 
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said  Potter,  In  his  official  capacity  of  as- 
sessor of  said  Washington  county,  did  at- 
tempt to  assess  all  the  property  of  plalntifC 
corporation  It  then  owned  for  taxation  for 
the  year  1906,  regardless  of  the  fact  that  the 
plaintiff  corporation  was  not  In  existence  on 
the  2d  Monday  of  January,  1906,  and.  In  pur- 
suance of  said  assessment,  said  assessor  did, 
on  tax  list  numbered  313,  for  said  year,  at- 
tempt to  assess  the  following  described  prop- 
erly for  purpose  of  taxation  for  the  year 
1906,  to  wit:  [Here  follows  a  description  of 
certain  real  estate  belonging  to  said  plain- 
tiff corporation  with  improvements  thereon, 
about  which  there  Is  no  question  in  this  ac- 
tion.] Then  follows  "personal  property,  capi- 
tal stock  %  of  year,  $12,000";  that  said  tax 
list  was  sworn  to  by  the  cashier  of  said 
bank;  at  the  same  time  there  was  furnished 
to  said  assessor  by  said  cashier  a  list  of  all 
stockholders  of  said  bank,  their  post  office 
addresses,  and  the  number  of  shares  of  the 
stock  of  said  bank  owned  by  each,  which 
list  was  attached  to  said  tax  list  No.  313;  that 
the  taxes  upon  all  of  said  shares  of  stock  of 
said  bank  were  attempted  to  be  assessed  as 
shown  by  said  tax  list,  and  not  otherwise, 
and  none  of  said  shares  were  assessed  against 
the  holders  of  the  same  in  the  individual  as- 
sessment list  of  the  personal  property  of  said 
stockholders;  that  upon  the  tax  roll  for  1906, 
none  of  said  owners  and  holders  of  said 
shares  of  stock  were  charged  with  or  taxed 
for  the  same,  but  the  said  plaintiff  bank  Is 
charged  with  the  whole  thereof;  that  the 
amount  of  taxes  levied  upon  said  shares  of 
stock,  as  equalized  by  the  State  Board  of 
Equalization,  was  the  sum  of  $636;  that  on 
the  5th  day  of  January,  1007,  the  plaintiff 
bank,  under  protest,  paid  said  taxes  on  said 
capital  stock,  and  at  the  same  time  filed  with 
the  tax  collector  its  protest  In  writing,  which 
is  attached  to  said  agreed  statement  of  the 
case  as  an  "Exhibit";  that  at  the  time  of 
filing  said  written  protest,  the  attorney  of 
the  plaintiff  bank  entered  Into  a  stipulation 
with  the  county  attorney  of  said  county  rel- 
ative to  the  paying  in  of  said  taxes  under 
protest,  a  copy  of  which  stipulation  is  con- 
tained In  the  record;  that,  at  the  time  of 
paying  said  taxes  to  said  ex  officio  tax  col- 
lector under  protest,  the  plaintiff  also  filed 
with  said  tax  collector,  and  also  with  the 
county  treasurer  of  Washington  county,  a 
copy  of  said  written  protest  and  also  of  the 
stipulations  heretofore  referred  to;  that  the 
$636  so  paid  under  protest  is  the  amount  of 
taxes  assessed  against  said  capital  stock 
alone,  the  same  being  listed  for  two-thirds 
of  a  year  at  $12,000,  but  that  the  plaintiff 
paid  all  taxes  levied  against  Its  real  estate 
voluntarily  and  without  protest,  and  In  no 
wise  wishes  to  recover  back  the  same;  that 
the  taxes  so  paid  under  protest  were  turned 
over  by  the  tax  collector  to  the  county  treas- 
urer, and  that  the  county  treasurer  deposited 
same  In  a  special  deposit,  separate  and  apart 
from  all  other  moneys,  and  that  said  treas- 


urer surrendered  and  turned  over  said  spedit' 
deposit  to  his  successor  In  office,  the  defend- 
ant  herein,  Jeffreys,  and  that  said  sum  Is 
now  In  his  hands  as  such  county  treasurer, 
and  that  the  same  Is  by  him  kept  separate 
and  apart  from  all  other  moneys  which  have 
come  Into  his  hands  as  public  money;  that  at 
the  April,  1907,  meeting  of  the  board  of  coun- 
ty commissioners  of  said  Washington  county, 
the  plaintiff  bank  applied  to  said  board  to 
refund  said  $636  on  the  facts  aforesaid,  but 
that  said  board  of  county  commissioners 
were  undecided  as  to  their  powers,  and  It 
was  there  agreed  by  and  t>etween  the  plain- 
tiff bank  and  the  defendants  that  the  agreed 
facts  set  forth  should  be  presented  to  the 
Judge  of  the  district  court  of  said  county  for 
his  decision  thereon.  On  that  statement  of 
facts  the  district  court  entered  Judgment  in 
favor  of  the  defendants,  and  dismissed  the 
action.    This  appeal  is  from  the  Judgment. 

The  two  principal  questions  presented  for 
decision  are:  (1)  Was  the  assessment  and 
levy  of  the  $636  taxes  on  the  capital  stock  of 
appellant  bank  for  1906  merely  irregular,  or 
was  It  void?  (2)  If  void,  Is  appellant  estop- 
ped from  recovering  from  respondents  the 
amount  of  said  tax,  by  reason  of  appellant's 
failure  to  make  application  to  the  board  of 
equalization  of  Washington  county  for  a  cor- 
rection of  said  assessment  and  relief  there- 
from? 

Was  the  assessment  and  levy  absolutely 
void  or  only  irregular?  If  the  state  or 
county  has  no  authority  to  assess  the  capital 
stock  of  a  national  bank,  the  assessment  then 
Is  void.  The  states  would  be  wholly  without 
power  to  levy  any  tax,  either  direct  or  In- 
direct, upon  national  tmnks,  their  property, 
assets,  or  franchises,  were  It  not  for  the  per- 
missive legislation  of  Congress.  See  notes 
to  section  5219,  Rev.  St.  U.  S.,  and  authori- 
ties there  cited;  5  Fed.  St.  Ann.  p.  157  (U. 
S.  Comp.  St.  1901,  p.  3502).  That  section  of 
the  United  States  Revised  Statutes  is  as  fol- 
lows :  "Nothing  herein  shall  prevent  all  the 
shares  in  any  association  from  being  included 
in  the  valuation  of  the  personal  property  of 
the  owner  or  holder  of  such  shares.  In  assess- 
ing taxes  Imposed  by  authority  of  the  state 
within  which  the  association  is  located;  but 
the  Legislature  of  each  state  may  determine 
and  direct  the  manner  and  place  of  taxing  all 
the  shares  of  national  banking  associations 
located  within  the  state,  subject  only  to  the 
two  restrictions,  that  the  taxation  shall  not 
be  at  a  greater  rate  than  Is  assessed  upon 
other  moneyed  capital  In  the  hands  of  in- 
dividual citizens  of  such  state,  and  that  the 
shares  of  any  national  banking  association 
owned  by  nonresidents  of  any  state  shall  be 
taxed  In  the  city  or  town  where  the  bank  is 
located,  and  not  elsewhere.  Nothing  herein 
shall  be  construed  to  exempt  the  real  prop- 
erty of  associations  from  either  state,  county 
or  municipal  taxes,  to  the  same  extent,  ac- 
cording to  its  value,  as  other  real  propert.v 
is  taxed."    In  Oweusboro  Nat.  Bank  v.  Owens- 
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boro,  173  U.  S.  664,  19  Sup.  Ct.  537,  43  L.  Ed. 
850,  It  is  held  that  the  provisions  of  said  sec- 
tion of  the  Revised  Statutes  of  the  United 
States  are  the  measure  of  the  power  of  a 
state  to  tax  national  banlcs,  their  property 
or  their  franchises.  The  court  held :  "This 
section,  then,  of  the  Revised  Statutes  is  the 
measure  of  the  power  of  a  state  to  tax  na- 
tional banlis,  their  property,  or  their  fran- 
chises. By  its  unambig^uous  provisions  the 
power  iB  confined  to  a  taxation  of  the  shares 
of  stock  in  the  names  of  the  shareholders, 
and  to  an  assessment  of  the  real  estate  of 
the  bank.  Any  tax,  therefore,  which  is  in 
excess  of,  and  not  In  conformity  to,  these  re- 
quirements, is  void."  It  will  be  observed 
from  the  provisions  of  that  section  that  all 
shares  of  stock  of  the  stockholders  may  be 
Included  in  the  valuation  of  the  personal 
property  of  the  owner  or  holder  of  such 
shares  In  assessing  taxes  imposed  by  the  au- 
thority of  the  state  In  which  the  bank  is  lo- 
cated ;  and,  under  the  provisions  of  said  sec- 
tion, the  state  or  county  may  tax  the  real 
estate  belonging  to  such  bank. 

It  will  be  observed  from  the  stipulated 
facts  that  the  "capital  stock"  was  assessed, 
and  not  the  shares  of  capital  stock.  The 
term  "capital  stock"  does  not  mean  "shares 
of  capital  stock,"  but  means  the  actual  money 
or  property  paid  In  and  possessed  by  the  cor- 
poration. State  Bank  of  Va.  v.  City  of  Rich- 
mond, 70  Va.  113.  Neither  under  said  stat- 
ute of  the  United  States  nor  under  the  reve- 
nue law  of  the  state  of  Idaho  Is  there  any  au- 
thority to  tax  the  capital  stock  of  national 
banks.  The  assessor  Is  given  no  authority 
or  jurisdiction  to  assess  the  capital  stock  of 
the  appellant  bank.  He  is  given  authority  to 
assess  the  real  estate  belonging  to  the  bank 
and  to  assess  the  shares  of  stock  to  the  own- 
ers thereof.  The  taxes  so  assessed  must  be 
paid  by  the  bank.  Section  43  of  the  revenue 
law,  approved  March  22,  1901  (Scss.  Laws 
1901,  p.  249),  is  as  follows:  "The  stockhold- 
ers of  every  banking  association  located  In 
this  state,  and  organized  under  the  laws  of 
the  United  States  or  of  this  state,  must  be 
assessed  and  taxed  on  the  value  of  their 
shares  of  stock  therein  in  the  county,  city, 
town,  village  and  independent  school  district, 
anthorized  by  law  to  collect  revenue  as  in 
this  act  provided,  where  such  bank  is  located, 
whether  the  stockholders  there  reside  or  not ; 
such  shares  must  be  listed  and  assessed  with 
regard  to  the  value  of  such  shares  by  reason 
of  any  net  individual  profits  or  surplus  of 
such  corporation,  and  with  regard  to  the 
ownership  thereof,  subject,  however,  to  ail 
deductions  allowed  in  tiie  assessment  of  other 
moneyed  capital  and  subject  to  the  restric- 
tion that  taxation  of  such  shares  must  not 
l>e  at  a  greater  rate  than  is  assessed  on  any 
other  moneyed  cai>ltal  in  the  hands  of  indi- 
vidual citizens  of  the  state  in  the  place  where 
snch  bank  is  located.  Every  such  banking 
association  must  furnish  to  the  assessor  a 
full  and  correct  list  of  the  names  and  resi- 


dence of  its  stockholden  and  tlie  nnmljer  of 
shares  held  by  eadi.  The  taxes  upon  such 
shares  must  be  assessed  against  the  holder 
of  the  same  in  the  list  of  personal  property 
and  must  be  paid  by  the  bank.  The  real  es- 
tate of  such  banking  association  is  subject  to 
state,  county,  municipal  and  district  taxation 
as  other  real  estate."  It  will  be  observed 
from  the  provisions  of  said  section  that  the 
stockholders  of  a  national  bank  may  be  as- 
sessed and  taxed  on  the  value  of  their  shares 
of  stock;  but  there  Is  no  provision  in  said 
section  authorizing  the  assessment  of  the 
"capital  stock"  of  the  bank,  and  the  provi- 
sions of  said  section  43  are  In  conformity 
with  the  provisions  of  said  section  5219  of  the 
Revised  Statutes  of  the  United  States.  We 
conclude,  therefore,  that  the  assessor  had  no 
jurisdiction  or  authority  to  assess  the  capital 
stock  of  said  bank  to  the  bank,  or  at  all. 

The  next  question  presented  for  considera- 
tion is  as  to  whether  the  appellant  is  estop- 
ped, under  the  facts  of  this  case,  from  re- 
covering from  the  respondents  the  amount  of 
said  tax,  and  whether  it  Is  estopped  there- 
from by  reason  of  its  failure  to  make  appli- 
cation to  the  board  of  equalization  of  Wash- 
ington county  for  relief  from  said  void  as- 
sessment. It  is  contended  by  coimsel  for  re- 
spondents that  the  exclusive  remedy  for  the 
appellant  to  be  relieved  of  this  tax  was  be- 
fore the  county  board  of  equalization,  and 
cites,  among  other  authorities,  25  Am.  ft  Eng. 
Ency.  of  Law  (Ist  Ed.)  p.  Si2,  where  It  is 
said :  "When  provisions  are  made  for  an  ap- 
plication to  the  board  of  equalization  or  re- 
view for  the  correction  of  errors  in  an  assess- 
ment, such  remedy  is  exclusive ;  and  the  tax- 
payer, falling  to  avail  himself  thereof  with- 
in the  time  prescribed,  cannot  prevent  the 
collection  of  a  tax  for  any  cause  for  which 
he  might  have  had  an  abatement." 

We  will  now  refer  to  the  provisions  of  our 
Constitution  and  the  statute  law  prescribing 
the  lowers  and  duties  of  the  board  of  equali- 
zation. Under  the  provisions  of  section  12, 
art.  7,  of  the  Constitution  of  this  state,  it  is 
provided,  among  other  things,  that:  "The 
board  of  county  commissioners  for  the  several 
counties  of  the  state,  shall  constitute  boards 
of  equalization  for  their  respective  counties, 
whose  duty  It  shall  be  to  equalize  the  valua- 
tion of  the  taxable  property  In  the  county  un- 
der such  rules  and  regulations  as  may  b%  pre- 
scribed by  law."  It  will  be  observed  from 
those  provisions  that  the  boards  of  equaliza- 
tion have  authority  "to  equalize  the  valuation 
of  the  taxable  property  in  tlie  county."  Sec- 
tions 54  and  55  of  the  revenue  act,  approved 
March  12,  1901  (Sess.  Laws  1901,  p.  251),  pro- 
vide the  method  and  manner  of  equalizing 
the  valuation  of  s»ich  proi)erty.  Those  provi- 
sions of  the  Constitution  and  the  statute  apply 
to  "taxable  property  in  the  county."  Prop- 
erty over  which  the  taxing  authority  has  no 
jurisdiction  does  not  come  within  the  jurisdic- 
tion of  the  t>oard  of  equalization,  under  the 
provisions  of  said  statute;    and  hence  the 
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bank  was  not  required  to  make  application  to 
said  l)oard  for  relief,  and  is  not  estopped  from 
recoyering:  the  amount  of  the  tax  paid  under 
protest.  As  the  capital  stock  of  the  appellant 
bank  was  not  taxable  property  within  the 
county,  it  does  not  come  within  the  provisions 
of  said  equalization  law.  By  the  provisions 
of  said  revenue  act  the  assessor  was  com- 
manded to  assess  the  shares  of  stock  of  such 
banks  as  the  appellant  to  the  individual  own- 
ers thereof,  and  was  impliedly  prohibited 
from  assessing  the  capital  stock  of  the  bank 
to  the  bank,  or  at  all.  While  it  i.s  true  the 
cashier  of  the  bank  swore  to  the  tax  list  in 
which  the  capital  stock  of  said  bank  was  at- 
tempted to  be  assessed,  he  was  witliout  any 
autliority  or  right  to  do  so,  and  could  not  bind 
the  bank  by  his  illegal  act.  It  is  not  ciaimcd 
that  there  was  any  fraud  in  this  matter,  but 
that  it  was  Ignorance  of  the  law  as  to  the 
rights  of  the  bank  in  the  premises.  It  is  not 
claimed  that  there  were  any  false  representa- 
tions upon  which  the  assessor  relied  in  mak- 
ing said  assessment.  In  City  of  Wilmington 
v.  RIcaud,  90  Fed.  214,  32  C.  C.  A.  5S0,  which 
is  a  case  quite  similar  to  the  one  at  bar,  it 
was  held  "that  the  mistake  of  the  cashier 
should  not  estop  the  bank.  He  was  the  agent 
of  the  bank,  to  list  its  property  for  taxation. 
He  had  no  authority  or  semblance  of  author- 
ity to  list  as  its  property  the  shares  of  the 
stockholders,  nor  to  assume  for  the  bank  the 
payment  of  their  tax  out  of  the  bank's  funds." 
Under  our  law  the  bank  is  liable  for  the  pay- 
ment of  the  tax  assessed  against  the  shares 
of  stock  to  the  owners  thereof,  but  in  the  last- 
cited  case  it  is  held  that  the  mistake  of  the 
cashier  would  not  estop  the  bank.  The  court 
in  that  case  also  said:  "Tiie  general  principle 
is  stated  in  the  case  of  City  of  Charlestown 
V.  County  Com'rs  of  Middlesex,  109  Mass.  270: 
"One  who.  by  mi-stake  of  his  rights,  returns 
to  tlie  assessor  as  liable  for  taxation  a  list  of 
property  which  by  law  is  exemi)t  is  not  there- 
by estopijed  to  claim  an  abatement  of  tlie 
tax.' "  And  in  the  same  case  the  court  said: 
••The  taxpayer  is  not  estopped  by  his  return 
when  the  a.ssessment  is  void."  Inland  Lum- 
l)er  &  Tlml)er  Co.  v.  Thompson,  11  Idaho,  .">0S. 
.S.S  Pac.  933,  114  Am.  St.  Rep.  274,  is  not  in 
Iioint  in  this  case.  In  that  case  the  property 
involved  was  proi)erty  subject  to  taxation,  and 
the  appellant  returned  it  as  Its  property,  and 
it  was  held  to  be  estopiKtd  from  denying  its 
ownership;  while  in  the  case  at  bar  tlie  cap- 
ital stock  of  said  bank  was  not  subject  to  tax- 
ation, and  the  list  furnished  by  the  cashier 
on  Its  face  shows  that  it  was  not  subject  to 
taxation.  We  therefore  conclude  that  the  ap- 
pellant is  not  estopped  frc«n  recovering  back 
said  taxes. 

The  Judgment  of  the  trial  court  must  be 
reversed,  and  it  Is  so  ordered,  and  the  cause 
remanded  for  further  proceedings  In  accord- 
ance with  the  views  herein  expressed.  Costs 
of  this  appeal  are  awarded  to  the  appellant. 

AILSHIE,  C.  J.,  and  STEWART,  J.,  con- 
cur. 


TONCRAT  ▼.  BUDGE. 

(Supreme  Court  of  Idaho.    March  24,  1908.) 

1.  Electioks— Contests  —  Repeai,  of  Stat- 

TTTES. 

By  Act  Feb.  2,  18!>9  (Sess.  Laws  1899,  p. 
33),  providing  for  the  holdinK  of  electiong  and 
for  election  contests,  all  territorial  statutes  in 
relation  to  elections  and  election  contests  were 
reiwaled,  and  the  same  are  no  longer  in  force  or 
effect. 

2.  Same— Special  Pboceedings. 

At  the  time  of  the  adoption  of  the  state 
(Constitution,  the  remedy  provided  for  the  coo- 
testing  of  elections  in  certain  cases  was  classed 
and  distinguished  as  "a  special  jjroceedine  of  a 
civil  nature,"  and  was  not  classed  among  "cases 
or  actions  either  at  law  or  in  equity." 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  18,  Elections,  i§  245,  24ti.l 

8.  Same — Contests. 

At  common  law  an  election  contest,  as  such, 
was  unlinown,  and  all  the  provisions  or  author- 
ity existing  within  this  state  for  contesting  an 
election  are  dependent  upon  statute  alone. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  18,  Elections.  {|§  245,  246.] 

4.  Same— JmisDicTioN. 

At  the  time  of  the  adoption  of  the  Consti- 
tution of  this  state,  an  election  contest,  as  such, 
was  neither  recognized  bj-  the  common  law  nor 
the  statute  law  as  a  "case  either  at  law  or  in 
equity."  and  such  a  proceeding  is  therefore  not 
necessarily  included  within  the  original  juris- 
diction of  district  courts,  as  that  jurisdiction  ia 
conferred  by  section  2U  of  article  •>  of  the  Con- 
stitution. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  18,  Elections,  $$  253-25*}.] 

5.  Constitutional   Law— Powebs   of    Gov- 
ernment— Distribution. 

An  election  contest  is  of  purely  statutory 
origin,  and  is  within  the  direction,  control,  and 
management  of  the  political  power  of  the  state, 
and  tlie  manner  of  conducting  such  a  contest 
and  of  determining  the  questions  arising  there- 
under is  within  the  authority  and  control  of  the 
political  power  of  the  state  government,  as  dis- 
tinguished from  the  judicial  power  and  author- 
ity thereof. 

(Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  10,  Constitutional  Law,  §ji  144,  145.] 

6.  Elections  —  Coubts  —  Supreme  Courts  — 
Obicinal  Jurisdiction. 

Under  section  124.  Act  Feb.  2,  1899  (Acts 
1899,  p.  01),  in  reference  to  elections  and  the 
contest  of  elections,  the  Supreme  Court  has 
original  jurisdiction  in  the  matter  of  a  contest 
of  the  election  of  a  district  judge. 

(Ed.  Note. — For  ra^es  in  point,  see  Cent.  Dig. 
vol.  18,  Elections,  §$  253-25«.] 

7.  Constitutional  Law— Power  of  Govern- 
ment—Distribution. 

Under  the  Constitution  of  this  state,  it  is 
competent  for  the  Legislature  to  authorize  the 
contesting  of  elections,  and  to  prescrii)o  the  man- 
ner and  method  of  conducting  the  same,  and  to 
establish  or  designate  the  court,  body,  board,  or 
tribunal  before  which  such  contests  shall  take 
place. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  10,  Constitutional  Law,  §§  144,  145.] 

8.  Same. 

It  would  not  he  competent  for  the  Ivcgis- 
lature,  under  the  name  or  giii.se  of  an  election 
contest,  to  authorize  a  board  or  body  other  than 
the  duly  and  regularly  constituted  constitution- 
al, judicial  tribunals  to  inquire  into  and  pass 
upon  a  constitutional  question  or  a  constitution- 
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al  ineligibility  to  hold  office  and  make  snch  in- 
quiry and  investigation  final  and  conclusive. 

[E5d.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  10,  Constitutional  Law,  §i  144,  145.] 

0.  Quo  Wabbanto — ^TiTLE  TO  Okficb — "Cases 
Both  at  Law  and  in  Equity." 

The  writ  of  juo  warranto  was  a  common- 
law  remedy,  and  is  covered  by  and  included  in 
sections  4612  to  4619  of  the  Revised  Statutes  of 
1KS7  of  this  state,  which  provide  for  an  in- 
formation in  the  nature  of  quo  warranto,  to  in- 
quire into  the  authority  by  which  a  person  holds 
or  exercises  an  office  or  franchise,  and  those 
provisions  of  the  statute  are  still  in  force  in 
this  state,  and  the  jurisdiction  to  be  exercised 
under  these  provisions  of  law  falls  within  the 
oatesory  of  cases  both  at  law  and  in  equity," 
as  used  in  section  20  of  article  5  of  the  Consti- 
tution. 

TEd.  Note.— For  eases  in  point,  see  Cent.  Dig. 
vol.  41,  Quo  Warranto,  §  20.] 

10.  Same— JuBiSDicTiON. 

In  proceedings  by  information  in  the  nature 
of  quo  warranto,  under  sections  4C12  to  4C19, 
Rev.  St.  1887.  the  district  courts  of  this  state 
have  original  jurisdiction. 

[Ed.  Note.— For  eases  in  point,  see  Cent.  Dig. 
vol.  41,  Quo  Warranto,  §  29.] 

11.  Same— Pbocedube  —  Parties  —  Attorney 

GENEBAI,   as   KEI.ATOB. 

In  proceedings  on  information,  under  sec- 
tions 4612  to  4619,  Rev.  St.  18S7.  the  action 
must  be  prosecuted  in  the  name  of  the  people 
of  the  state,  against  the  usurper  or  intruder. 
and  must  be  brought  by  or  on  the  relation  of 
the  district  attorney  of  the  proper  county  or 
of  the  Attorney  General  of  the  state,  e.xcept  in 
the  single  instance  where  a  person  claims  him- 
self to  be  originally  entitled  to  the  office,  in 
whidi  case  he  may  prosecute  the  action  in  his 
own  name. 

[Ed.  Note. — For  cases  in  point  see  Cent.  Dig. 
vol.  41,  Quo  Warranto,  §§  38-41.] 

12.  Same. 

Where  an  action  in  the  nature  of  quo  war- 
ranto is  sought  to  be  prosecuted  under  sections 
4612  to  4619,  Rev.  St.  1887,  and  the  same  is 
not  prosecuted  by  or  on  relation  of  the  Attorney 
General  or  the  proper  county  attorney,  it  is  nec- 
essary for  the  plaintiff  to  show  some  good  o.nuse 
why  the  same  is  not  so  prosecuted,  and  obtain 
the  permission  and  consent  of  the  court  to  act  as 
the  relator  himself,  and  prosecute  the  action. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  41,  Quo  Warranto,  §  34.] 

13.  Same. 

It  is  contrary  to  the  spirit  and  purpose  of 
the  ancient  writ  of  quo  warranto,  and  its  mod- 
em form  of  information  in  the  nature  of  quo 
warranto,  to  allow  the  action  to  be  prosecuted 
promiscuously  by  any  and  every  elector. 

Bd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  41,  Quo  Warranto,  §|  3S-il.] 

14.  Same. 

The  remedy  provided  for  by  sections  4612 
to  4619.  Rev.  St.  1887,  for  an  information  in  the 
nature  of  quo  warranto,  is  for  the  protection  of 
the  public  in  its  governmental  and  sovereign  ca- 
pacity, and  for  the  benefit  of  the  community  or 
fctate  at  large,  rather  than  for  the  gratification, 
satisfaction,  or  protection  of  any  particular 
Individual,  except  it  be  one  who  is  himself  enti- 
tled to  the  office. 

15.  CONSTITtTTIONAI,  LAW— SELF- ACTING  PRO- 
VISIONS—ELIGIBILITY  TO  Office. 

Section,  3  of  article  6  of  the  Constitution 
is  self-operative  and  self-acting,  and  needs  no 
legislation  to  carry  its  provisions  into  effect. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  10,  ConstituUonal  Law,  {{  32-34.] 


16.  Elections— Voters— Disqualification. 

No  one  can  exercise  the  elective  franchise, 
serve  on  a  jury,  or  hold  any  civil  office  within 
this  state  who  comes  within  the  inhibitions  of 
section  3  of  the  "Suffrage  and  Elections"  arti- 
cle of  the  state  Constitution. 

17.  Constitutional  Law— Consteuction  of 
Provisions. 

The  only  safe  and  reasonable  way  in  which 
to  interpret  and  con.'strne  language  used  In  a 
constitutional  provision  is  to  read  it  in  the 
light  of  the  known  condition  of  affairs  and  cir- 
cumstances existing  at  the  time  of  its  adop- 
tion, and  against  which  its  provisions  wete  di- 
rected, and  in  doing  so  the  court  will  look  to 
the  public  history  of  such  time  as  the  same  can 
be  gathered  from  the  press,  public  writings,  and 
the  current  literature  of  that  time. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  10,  Constitutional  Law,  $  12.] 

18.  Same— Object  of  Provisions. 

The  principal  and  primary  object  of  the 
people  and  their  representatives,  in  the  consti- 
tutional convention,  in  adopting  section  H  of 
article  G,  was  to  suppress  and  former  prohibit 
and  discountenance  bigamy  and  polygamy  in  the 
state  of  Idaho,  under  whatever  name  or  distinc- 
tion it  might  be  given,  and  under  whatever  doc- 
trine or  creed  it  might  be  recognized,  taught,  or 
practiced  by  any  person  or  organization. 

19.  Same— Religious  Liberty. 

At  the  time  of  the  holding  of  the  consti- 
tutional convention,  the  Church  of  Jesus  Christ 
of  Latter-I>ay  Saints,  commonly  called  the 
"Mormon  Church."  recognized  two  kinds  of  mar- 
riages, one  for  time  only,  or  for  this  life  only, 
and  the  other  for  both  time  and  eternity,  or  for 
this  life  and  the  life  hereafter,  and  it  was  the 
intention  of  the  framers  of  the  Constitution, 
and  the  people  in  its  adoption,  to  prohibit  plural 
marriages  of  either  kind ;  but  the  prohibition 
only  extends  to  the  natural  life  of  the  parties 
and  to  this  civil  and  temporal  government. 

20.  Same. 

Constitutions  and  statutes  are  drafted  and 
adopted  for  the  government  of  men  and  the  reg- 
ulation of  their  conduct,  in  a  civil  and  temporal 
government  of  human  beings  in  this  life.  Con- 
stitutions and  statutes  care  nothing  about  what 
men  believe  with  reference  to  a  future  existence. 
Indeed,  they  are  intended,  in  this  American 
Union,  to  protect  a  man  in  anything  he  wants 
to  believe  in  reference  to  the  future  life.  They 
do  not  deal  with  beliefs,  but  with  acts  and  prac- 
tices and  teachings.  They  protect  a  man  in  his 
religious  beliefs,  but  they  prohibit  him  from 
acting  or  practicing  or  teaching  anything  in  any 
manner  contrary  to  good  morals  and  the  public 
weal  as  prescribed  by  the  laws  of  the  land. 

21.  Same— Crimes— Celestial  Marriages. 
Celestial  and  patriarchal  marriages,  to  be 

participated  in  in  the  next  world  or  the  futnre 
life,  cannot  be  crimes  here  and  in  this  life,  under 
a  civil  and  man-made  government ;  but,  when- 
ever under  such  names  or  desiguation  or  any 
other  name  a  man  takes  unto  himself  more  than 
one  wife  during  any  given  period  of  time,  such 
marriages  become  bigamous  or  polygamous,  and 
are  prohibited  by  the  organic  law  of  the  state. 

22.  Same. 

There  was  no  objection  at  the  time  of  the 
adoption  of  the  Constitution,  and  can  be  no  con- 
stitutional ono  now,  to  a  man  believing  that  the 
wife  to  whom  he  is  married  in  this  life  will  con- 
tinue to  be  his  wife  throughout  eternity,  and 
there  can  be  no  objection  to  his  marrying  her  for 
both  "time  and  eternity" ;  but  what  the  Consti- 
tution objects  to  and  forbids  is  a  man  having 
more  than  one  wife  at  any  one  and  the  same 
time,  whether  he  be  married  to  her  for  "time 
only"  or  for  "all  time  and  eternity." 

23.  Elections— Electors— Qualifications. 

The  fact  that  a  man  belongs  to  a  church  or 
organization   that  teaches  that  marriage  cere- 
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monies,  celebrated  by  its  duly  authorized  offi- 
cers or  ecclesiastieSj  remain  in  force  and  effect 
during  both  this  life  and  all  eternity  does  not 
disqualify  him  for  an  elector,  so  long  as  such 
church  or  organization  does  not  teach  or  coun- 
tenance more  than  one  of  such  marriages,  for 
the  same  person,  during  the  same  period  of  time, 
so  as  to  make  such  marriage  bigamous  or  polyg- 
amous. 

24.  BioAHT — Polygamous  Mabbiaoes. 

The  framers  of  the  Constitution,  and  the 
people  in  its  adoption,  in  employing  the  words 
"bigamous,"  "polygamous,"  "plural,"  "celestial," 
and  "patriarchar*  marriages,  meant  and  intend- 
ed to  prohibit  and  forbid  a  man  having  more 
than  one  wife  at  any  one  time,  under  whatever 
name  or  designation  he  might  choose  to  style  bis 
marriage ;  and  the  use  of  each  of  those  words 
was  directed  against  bigamous  and  polygamous 
marriages. 

25.  Same. 

A  celestial  or  patriarchal  marriage,  in  or- 
der to  come  within  the  prohibition  of  the  provi- 
sions of  the  Constitution,  must  also  be  bigamous 
or  polygamous. 
20.  Constitutional  Law  —  Religious  Lib- 

EBTV. 

It  was  not  intended  by  the  Constitution  to 
in  any  manner  interfere  with  the  religious  be- 
liefs and  opinions  of  any  one.  The  Constitu- 
tion was  directed  against  acts,  practices,  and 
teachings  with  reference  to  this  life,  and  not 
against  beliefs  and  opinions  in  regard  to  a  fu- 
ture life. 
(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Bannock  Coun- 
ty;  J.  M.  Stevens,  Judge. 

Action  by  Dudley  D.  Toncray  against  Al- 
fred Budge  to  contest  election  as  judge.  Judg- 
ment for  defendant,  and  plaintiff  appeals. 
Affirmed. 

Richards  &  Haga,  for  appellant.  Clark  & 
Budge  and  Hawley,  Puckett  &  Hawley,  for 

respondent 

AILSHIE,  C.  J.  This  proceeding  was  In- 
stituted on  tlie  15th  day  of  December,  1906, 
in  the  district  court  of  the  Fiftli  Judicial  dis- 
trict In  and  for  tlie  county  of  Bannock.  It 
is  a  proceeding  to  contest  the  election  of  the 
defendant  and  respondent  as  judge  of  the 
Fifth  judicial  district  of  this  state.  The 
complainant  alleged  that  he  was  an  elector  of 
the  state  and  of  the  county  of  Bannock  on  the 
6th  day  of  November,  1906,  and  that  as  such 
elector  he  prosecutes  this  proceeding  to  con- 
test the  election  of  the  Honorable  Alfred 
Budge  as  district  judge.  He  alleges  that  on 
the  0th  day  of  November,  1900,  the  defendant 
was  elected  judge  of  the  Fifth  judicial  dis- 
trict, and  that  thereafter  and  on  the  26th  day 
of  November,  1906,  the  State  Board  of  Can- 
vassers canvassed  the  election  returns,  and 
declared  the  defendant  duly  elected  to  the 
office  of  district  judge  In  and  for  the  Fifth 
district.  The  sole  and  only  grounds  of  con- 
test alleged  by  the  complainant,  on  account  of 
the  existence  of  which  he  alleges  that  the  de- 
fendant had  not  been  duly  and  regularly 
elected  to  such  office,  and  for  which  he  prayed 
that  the  office  be  declared  vacant,  are  those 
found  in  section  3  of  article  6  of  the  state 
Constitution.  That  section  Is  as  follows:  "No 
person  is  permitted  to  vote,  serve  as  a  juror, 


or  hold  any  civil  office  who  Is  nnder  guardian- 
ship,  idiotic  or  Insane,  or  who  has  at  any 
place  been  convicted  of  treason,  felony,  em- 
l>ezzlemcnt  of  public  funds,  bartering  or  sell- 
ing or  offering  to  barter  or  sell  his  vote,  or 
purchasing  or  (Bering  to  purchase  the  vote 
of  another,  or  other  infamous  crime,  and  who 
has  not  l>een  restored  to  the  rights  of  clttzeu- 
shlp,  or  who  at  the  time  of  such  election  is 
confined  in  prison  on  conviction  of  a  criminal 
offense,  or  who  Is  a  bigamist  or  polygamist, 
or  Is  living  in  wliat  Is  known  as  'patriarchal 
or  celestial  marriage,'  or  In  violation  of  any 
law  of  this  state,  or  of  the  United  States,  for- 
bidding any  such  crime ;  or  who  la  any  man- 
ner, teaches,  advises,  counsels,  aids  or  en- 
courages any  person  to  enter  into  bigamy, 
iwlygamy,  or  such  patriarchal,  plural  or  ce- 
lestial marriage,  or  to  live  in  violation  of  any- 
such  law  or  to  commit  any  such  crime;  or 
who  is  a  member  of,  or  contributes  to  the 
support,  aid,  or  encouragement  of,  any  order, 
organization,  association,  corporation,  or  so- 
ciety, which  teaches,  advises,  counsels,  en- 
courages or  aids  any  person  to  enter  into 
bigamy,  polygamy  or  such  patriarchal  or 
plural  marriage,  or  which  teaches  or  advises 
that  the  law  of  this  state  prescribing  rules  of 
civil  conduct,  are  not  the  supreme  law  of 
the  state;  nor  shall  Chinese  or  persons  of 
Mongolian  descent  not  iwm  In  the  United 
States,  nor  Indians  not  taxed,  who  have  not 
severed  their  tribal  relations  and  adopted  the 
habits  of  civilization,  either  vote  or  serve  as 
jurors,  or  hold  any  civil  office." 

It  is  alleged  that  the  defendant  Judge  is 
one  of  the  persons  named.  In  the  foregoing 
provision  of  the  Constitution,  as  prohibited 
from  holding  any  civil  office  within  this  state. 
The  principal  grounds  charged  as  constitut- 
ing the  inhibition  against  this  defendant  are: 
That  the  defendant  was  on  the  6th  day  of 
November,  1906,  and  for  a  long  time  prior 
thereto,  and  ever  since  said  date  has  been,  a 
member  of  an  organization  known  as  the 
"Church  of  Jesus  Christ  of  Latter-Day  Saints." 
commonly  called  the  "Mormon  Church."  and 
that  he  did  at  all  the  times  mentioned,  and 
still  does,  contribute  to  the  support,  aid,  and 
encouragement  of  such  organization  and 
church;  "that  said  church  teaches,  advises, 
counsels,  encourages,  and  aids  persons  to  en- 
ter Into  polygamous  marriages,"  and  "plural 
marriages,"  and  "patriarchal  marriages,"  and 
"celestial  marriages."  The  complaint,  consist- 
ing of  33  paragraphs,  charges  the  organiza- 
tion, commonly  known  as  the  "Mormon 
Church,"  with  teaching  each  and  every  of  the 
separate  acts  Inhibited  by  section  3  of  article  « 
of  the  Constitution,  and  charges  the  defend- 
ant with  l>eing  a  member  thereof,  and  con- 
tributing to  the  support  and  aid  of  the  organi- 
zation. It  does  not,  however,  charge  the  de- 
fendant himself  with  bigamy  or  polygamy, 
unless  charging  celestial  and  patriarchal  mar- 
riages amounts  to  charging  bigamy  and  polyg- 
amy. It  does  cliarge  him,  though,  with  "liv- 
ing in  what  is  known  as  'celestial  marriage,'  " 
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and  with  "teaching,  advising,  connseling,  and 
encouraging  persons  to  enter  Into  what  Is 
known  as  'celestial  marriage.'"  The  com- 
plaint  prays  for  a  Judgment  decreeing  that 
the  defendant  was  at  the  time  of  his  election 
Ineligible  to  hold  the  office  of  district  jndge, 
and  that  the  office  be  declared  vacant.  The 
defendant  demurred  to  the  complaint  (1)  on 
the  ground  that  the  court  in  which  the  com- 
plaint was  filed  had  no  jurisdiction  of  the 
subject-matter;  (2)  that  the  complaint  did 
not  state  facts  sufficient  to  constitute  a  cause 
of  action;  (3)  that  it  was  uncertain  and  am- 
biguous, In  that  it  did  not  allege  what  com- 
plainant meant  by  charging  that  the  defend- 
ant was  liTlng  "in  what  Is  known  as  'celestial 
marriage,' "  and  also  In  charging  that  defend- 
ant was  Hying  "in  what  Is  known  as  'patriar- 
dial  marriage.' "  The  demurrer  came  on  tot 
hearing  before  the  Honorable  James  M.  Stev- 
ens, Judge  of  ttie  Sixth  Judicial  district,  pre- 
siding; and  after  argument  was  sustained, 
and.  the  complainant  declining  to  amend,  the 
cause  was  dismissed.  This  appeal  is  from  the 
Judgment 

The  first  question  presented  on  this  appeal 
is  as  to  the  Jurisdiction  of  the  district  court 
to  hear  and  determine  a  contest  of  election 
of  a  district  Judge.  Respondent  contends 
that  the  only  authority  to  be  found  In  the 
laws  of  this  state  for  contesting  the  elec- 
Hon  of  a  district  Judge  is  that  contained  in 
Act  Feb.  2,  1899  (Sess.  Laws  1899,  p.  33), 
and  that  by  section  124  (page  61)  thereof, 
the  Supreme  Court  is  vested  with  original  Ju- 
risdiction in  such  cases.  That  section  pro- 
vides as  follows:  "The  Supreme  Court  shall 
hear  and  determine  contests  of  the  election 
of  Judges  of  the  Supreme  Court,  Judges  of  the 
district  courts,  and  district  attorneys;  and 
In  case  they  shall  disagree,  the  Governor  shall 
act  with  them  in  determining,  but  no  Judge  of 
the  Supreme  Court  shall  sit  upon  the  hearing 
of  any  case  In  which  he  is  a  party."  The 
appellant,  on  the  contrary,  contends  that  in 
the  first  place  the  foregoing  section  is  uncon- 
atltutional;  in  the  second  place,  that  if  it 
Is  constUutional,  it  Is  only  a  concurrent  Juris- 
diction with  the  district  courts;  that  under 
the  provisions  of  section  20  of  article  5  of 
the  Constitution  "the  district  courts  have 
original  Jurisdiction  in  all  cases  both  at  law 
and  in  equity,"  and  that  it  would  consequent- 
ly be  beyond  the  power  of  the  Legislature  to 
deprive  that  court  of  its  original  jurisdiction 
In  an  election  contest  In  the  light  of  these 
different  contentions  we  turn  our  attention 
to  an  examination  of  the  legislative  enact- 
ments on  the  subject,  and  also  of  the  consti- 
tutional provisions  applicable  to  the  contro- 
versy. 

At  the  time  of  the  adoption  of  the  Consti- 
tution we  had  on  the  statute  books  of  the 
then  territory  sections  5026  to  5042,  Rev.  St 
1887,  providing  for  contesting  certain  elec- 
tions. At  the  time  of  the  adoption  of  the 
Constitution  an  election  contest  was  designat- 
ed by  the  statute  as  a  "special  proceeding  ot 


a  civil  nature,"  and  was  made  a  title  of  part 
8  of  the  Code  of  Civil  Procedure  of  188T. 
Under  the  provisions  of  the  statute  as  It  then 
existed  the  district  courts  were  given  Juris- 
diction in  such  cases  as  the  one  at  bar.  Aft- 
er the  adoption  of  the  Constitution  the  first 
Legislature  enacted  an  election  law,  of  which 
Act  Feb.  2,  1899  (Sess.  Laws  1899,  p.  33),  is 
a  re-enactment.  By  section  162  (page  66)  of 
the  latter  act  It  is  provided  that:  "All  acts 
and  parts  of  acts  enacted  by  any  territorial 
Legislature  relating  to  elections  be  and  the 
same  are  hereby  repealed."  That  act  contain- 
ed a  complete  election  law,  as  well  as  specific 
enactments  for  contesting  each  and  every 
office  to  which  a  candidate  might  be  elected. 
It  also  provided  the  board,  body,  or  forum  In 
which  each  contest  should  take  place.  Act 
Feb.  2,  1899  (Sess.  Laws  1809,  p.  83),  was 
dearly  intended  to  provide  a  full  and  com- 
plete scheme  and  procedure  for  holding  elec- 
tions and  the  contests  thereof,  and  repealed 
all  territorial  election  laws,  and  with  it  such 
territorial  statutes  as  provided  for  the  con- 
testing of  elections.  A  statute  providing  ft>r 
contesting  an  election  is  clearly  legislation 
"relating  to  elections,"  and  was  within  the  re- 
pealing provisions  of  section  162  of  the  act 
We  conclude  that  the  only  legislation  we  now 
have  in  this  state  that  refers  to  the  contest 
of  elections  Is  that  found  in  the  legislative 
enactments  subsequent  to  the  adoption  of  the 
Constitution.  This  determination  leads  to 
the  conclusion  that  If  section  124  of  the  act 
of  February  2,  1899,  Is  constitutional,  then 
the  Supreme  Court  has  original  Jurisdiction 
over  such  a  contest  It  remains,  then,  to  de- 
termine whether  or  not  the  foregoing  sec- 
tion Is  constitutional,  and.  If  constitutional, 
whether  the  jurisdiction  there  conferred  Is 
exclusive  or  is  merely  concurrent  with  the 
district  courts.  These  two  questions  are  so 
Intimately  related  that  the  consideration  of 
the  one  will  necessarily  Involve  the  other, 
and  we  will  therefore  consider  them  both  to- 
gether. 

It  seems  to  be  conceded  by  the  authorities 
that  at  common  law  there  was  no  sndi  a  pro- 
ceeding or  remedy  as  an  election  contest,  and 
that  the  only  way  known  to  the  common  law 
to  contest  the  right  of  a  person  to  an  office 
was  by  the  writ  of  quo  warranto,  and  that 
remedy  was  Invoked  In  the  name  of  the 
crown  by  the  public  prosecutor,  or,  as  we 
term  him,  the  Attorney  General.  Carter  v. 
Superior  Court,  138  Cal.  150,  70  Pac.  1067; 
Budd  T.  Holden,  28  Cal.  124;  Snowball  v. 
People,  147  111.  260,  35  N.  E.  538;  Paine  on 
Elections,  U  783,  794 ;  7  Bncy.  PI.  &  Pr.  377 ; 
15  Cyc.  898.  The  territorial  Legislature,  at 
the  session  of  1887,  enacted  sections  4612  to 
4619,  inclusive,  which  are  practically  a  codi- 
fication of  the  common-law  quo  warranto, 
with  some  additions  and  enlargement,  both  as 
to  subject-matter  and  authority  and  jurisdic- 
tion of  the  courts.  Those  provisions  of  the 
statute  are  still  In  forcei    They  at  once  be- 
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came  a  part  of  the  power  and  jurisdiction  of 
tlie  district  courts,  as  was  quo  warranto  at 
common  law,  and  tliey  remain  sucli  to  tljis 
day.  The  present  proceeding  is  not  prosecut- 
ed under  tlie  provisions  of  tlie  foregoing  sec- 
tions, and  was  evidently  not  Instituted  on 
that  theory.  It  was  l)rought  purely  as  an 
election  contest,  and  in  the  name  of  an  elect- 
or as  contestant.  Of  this,  however,  we  will 
deal  later.  For  the  purposes  of  our  present 
consideration  we  treat  the  proceeding  as  a 
straiglit  election  contest  The  question  then 
arises:  Is  an  election  contest  a  case  either 
at  law  or  in  equity,  within  the  meaning  of 
section  20,  art  n,  of  the  Constitution?  That 
section  reads :  "The  district  court  shall  have 
original  jurisdiction  in  all  cases  both  at  law 
and  in  equity,  and  such  appellate  jurisdiction 
as  may  be  conferred  by  law."  At  first  blush 
it  would  seem  that  the  framers  of  the  Con- 
stitution had  by  the  words  "In  all  cases  both 
at  law  and  in  equity"  intended  to  cover  all 
matters,  subjects,  and  controversies  involving 
judicial  determination,  or  requiring  a  judi- 
cial "Investigation  for  their  determination.  A 
reading,  however,  of  section  21  of  the  same 
article,  which  confers  original  jurisdiction, 
"in  all  matters  of  probate,  settlement  of  es- 
tates of  deceased  persons  and  appointment 
of  guardians,"  on  probate  courts,  discloses 
at  once  that  it  was  not  the  intention  of  the 
framers  of  the  Constitution  to  cover  the 
whole  fleld  of  litigation  or  judicial  inquiry  or 
investigation  by  the  words  "at  law  and  in 
iMluity.'"  Indeed,  this  court  so  held  in  Be  Es- 
tate of  David  McVey,  9,3  Pac.  28.  It  would 
soeni,  however,  that  aside  from  the  jurisdic- 
tion conferred  by  section  21,  it  must  liave 
been  the  intention  of  the  framers  of  the  Con- 
stitution, in  drafting  section  20,  to  cover  all 
other  subjects  of  judicial  Investigation,  in- 
quii?-,  and  determination  that  might  arise 
niuler  tlie  Constitution  or  laws  of  the  state. 
In  considering  the  same  language  used  In  the 
federal  Constitution,  the  Supreme  Court  of 
tlie  fuited  States,  in  Xashvilie  v.  Cooper.  6 
Wall.  a\  S.)  247.  18  L.  Ed.  851.  said :  "The 
jMiwcr  here  under  consideration  is  given  in 
general  terms.  No  limitation  is  imposed. 
The  broadest  language  is  used.  'All  cases' 
80  arising  are  embraced.  None  are  excluded. 
How  jurisdiction  shall  be  acquired  by  the  in- 
ferior courts,  wliether  it  shall  be  original  or 
api>ellate,  or  original  in  part  and  appellate 
In  part,  and  the  manner  of  procedure  in  its 
exercise  after  it  lias  been  acquired,  are  not 
prescribed.  The  Constitution  is  silent  upon 
tliose  subjects.  They  are  remitted,  without 
check  or  limitation,  to  the  wisdom  of  the 
Legislature.  •  ♦  ♦  A  case  in  law  or 
etiuity  consists  of  the  right  of  the  one  party 
as  well  as  the  other,  and  may  be  truly  said 
to  arise  under  the  Constitution  or  a  law  of 
the  United  States  whenever  its  correct  deci- 
sion depends  upon  the  right  construction  of 
either." 
Aside,  however,  from  these  considerations 


and  legal  conclusions  the  inquiry  still  re- 
mains :  Is  an  election  <«ntcst  neces-sarily  or 
Innately  a  judicial  inquiry?  It  must  be  con- 
ceded, we  think,  that  a  contest  as  distin- 
guished from  a  quo  warranto  or  inquiry  on 
information,  is  of  purely  statutor}-  origin. 
Paine  on  Elections,  S  793.  In  the  absence  of 
legislation  providing  for  and  authorizing  an 
election  contest,  no  such  right  would  e.xist, 
and  couse<iuently  there  would  be  no  remedy 
therefor,  cognizable  in  either  a  court  of  law 
or  etiuity.  In  Douglas  ▼.  Hutchinson,  183  111. 
323,  55  N.  E.  G28,  the  Supreme  Court  of  Illi- 
nois in  18.09,  in  considering  this  identical 
question  under  the  Constitution  of  that  state, 
said:  "The  provision  of  the  Constitution 
conferring  original  jurisdiction  upon  circuit 
courts  includes  the  prosecution  of  every  claim 
or  demand,  in  a  court  of  jtistlce,  which  was 
known,  at  the  adoption  of  the  Constitution, 
as  an  action  at  law  or  a  suit  in  chancery. 
It  also  includes  all  actions,  since  provided 
for,  in  which  personal  or  private  rights  are 
involved,  which  belong  to  the  same  class,  or 
are  of  the  same  nature,  as  previously  exist- 
ing actions  at  law  or  in  equity.  Such  are 
cases  where  the  Legislature  creates  a  new 
statutory  remedy  for  the  recovery  of  proper- 
ty, or  for  damages  occasioned  by  the  infringe- 
ment of  a  right  There  are  many  special 
statutory  proceedings  which  involve  rights, 
but  which  are  not  within  the  terms  of  the 
Constitution,  because  they  are  not  canses  at 
law  or  in  e«iulty.  This  proceeding  has  never 
been  regarded,  under  common  law  or  equity 
practice,  as  a  cause  at  law  or  in  e<]uity,  and 
is  not  of  the  same  nature  as  such  a  cause." 
In  1905  that  case  was  alBrmed  in  Quartier  v. 
Dowlat  219  111.  .320,  76  N.  E.  371.  In  Wil- 
liamson V.  Lnne,  52  Tex.  335,  the  Supreme 
Court  of  Texas  held  that:  "The  determina- 
tion of  the  result  of  an  election  is  not  a  mat- 
ter pertaining  to  the  ordinary  jurisdiction  of 
the  law  in  courts  of  justice.  It  Is  in  the  na- 
ture of  a  political  question,  to  be  regulated, 
under  the  Constitution,  by  the  political  au- 
thority of  the  state."  It  has  also  l)ecn  held, 
by  very  respectable  authority,  that  the  hold- 
ing and  conducting  of  elections  is  exclusively 
under  the  control,  direction,  and  management 
of  the  political  power  of  the  state,  and  that 
the  manner  of  conducting  them,  and  ques- 
tions arising  in  declaring  the  results  thereof, 
and  the  determination  as  to  who  has  been 
duly  elected  to  office,  are  all  within  tlie  con- 
trol of  the  political  power  of  the  state,  and 
are  entirely  separate  and  independent  from 
and  outside  of  those  powers  known  as  the 
"Judicial  power  and  authority  of  the  state." 
This  principle  was  announced  In  Dickey  y. 
Reed,  78  III.  261,  wherein  the  court  said: 
"Elections  belong  to  the  political  branch  of 
the  government,  and  are  beyond  the  control 
of  the  judicial  power.  It  was  not  designed, 
when  the  fundamental  law  of  the  state  was 
framed,  that  either  department  of  govern- 
ment should  interfere  with  or  control  the 
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other,  and  It  Is  for  the  politioal  power  of  the 
state,  within  the  limits  of  the  Constitution, 
to  provide  the  manner  to  which  elections 
shall  be  held,  and  the  manner  In  which  of- 
ficers thus  elected  shall  be  qualified  and  their 
elections  contested."  The  foregoing  was  ap- 
proved and  reaffirmed  In  Douglas  v.  Hutchin- 
son, supra. 

McCrary  on  Elections  seems  to  recognize 
the  fact  that  the  matters  tavolved  in  an  elec- 
tion contest  ai-e  not  necessarily  Judicial  in 
character.  In  other  words,  that  they  are  at 
most  merely  quasi  Judicial,  as  he  recognizes 
the  power  of  the  Legislature  to  deprive  the 
courts  entirely  of  Jurisdiction  to  such  matters, 
or  rather  withhold  Jurisdiction  from  them. 
At  section  344  he  says:  "Where  the  statute 
creates  a  board  for  the  purpose  of  determln- 
tog  election  contests,  and  confers  upon  such 
board  exclusive  Jurisdiction,  In  such  cases  the 
courts  are  deprived  of  Jurisdiction  to  pass 
npon  the  results  of  any  such  contests."  Such 
a  conclusion  could  not  be  arrived  at  If  the 
determtoatlon  of  those  controversies  were  rec- 
ognized as  of  purely  a  Judicial  character  and 
inherently  belonging  to  the  courts.  The  same 
prtodple  has  been  recognized  in  a  great  num- 
ber of  authorities.  Hipp  v.  Supervisors,  62 
Mich.  4,56,  29  N.  W.  77;  Moulton  v.  Reld,  54 
-Ala.  320;  Parmeter  v.  Bourne,  8  Wash.  45, 
35  Pac.  &87,  757;  Clarke  v.  Rogers,  81  Ky. 
43;  State  v.  Judge  of  Second  Judicial  Dis- 
trict, 35  La.  Ann.  89;  State  v.  Police  Jury, 
41  La.  Ann.  850,  6  South.  777 ;  Skrlne  v.  Jack- 
son, 73  Ga.  377;  Reynolds  et  al.  v.  Police 
Jury,  44  La.  Ann.  863,  11  South.  230;  15 
Cyc.  394;  Caldwell  v.  Barrett,  73  Ga.  604. 
We  conclude  that  the  right  of  an  elector  to 
contest  an  election  is  of  purely  statutory  ori- 
gin, and  that  the  determination  of  a  contest 
is  not  of  itself  necessarily  of  such  a  judicial 
character  as  to  Inherently  fall  to  the  courts 
upon  Its  creation,  and  that  the  legislative  au- 
thority which  grants  the  right  may  also  des- 
ignate or  establish  a  board,  body,  or  tribunal 
that  shall  bear  and  pass  upon  that  right.  At 
the  time  of  the  adoption  of  the  Constitution 
It  was  not  recognized  in  this  territory  as  a 
common-law  right.  Neither  was  It  recognized 
by  the  territorial  statutes  as  a  right  or  rem- 
edy either  "at  law  or  In  equity."  On  the  con- 
trary, by  the  territorial  statutes  it  was  des- 
ignated as  a  "special  proceeding" ;  the  Juris- 
diction of  which  was  conferred  upon  the  dis- 
trict courts  by  special  legislative  enactment. 
We  conclude,  therefore,  that  the  framers  of 
the  Constitution,  in  the  adoption  of  section 
20,  art.  5,  supra,  did  not  by  that  provision 
necessarily  include  election  contests  within 
the  Jurisdiction  of  "cases  at  law  and  in  eq- 
uity." If  such  remedy  was  coutemi>lated  by 
that  provision  of  the  Constitution,  tlie  right  of 
election  contests  would  have  been  Inherited 
to  every  elector  in  tlie  state  upon  the  adop- 
tion of  the  Constitution,  irresi>ectlve  of  legis- 
lation on  the  8ui)ject.  That  assumption  would 
not  be  warranted.  In  tills  view  of  tlie  Con- 
stitution and  the  statutes  It  necessarily  fol- 


lows that  section  124  of  the  act  of  February 
2,  1899,  is  constitutional  and  valid.  If  elec- 
tion contests  are  purely  within  the  legislative 
con'Tol  and  discretion,  and  belong  to  the  polit- 
ical ,)ower  of  the  state,  then  the  Legislature 
may  confer  the  jurisdiction  to  hear  and  pass 
upon  such  contests  uimn  any  court  it  sees  fit, 
or  upon  a  board  or  body  specially  created  for 
the  purpose,  or  withhold  the  right  entirely. 
Incidental  to  this  question  arises  another 
contention,  made  by  appellant,  to  this  effect: 
That  under  section  119,  Act  Feb.  2, 1899  (Sess. 
La^vs  1809,  p.  60),  "the  election  of  any  person 
to  any  public  office  •  •  ♦  may  be  contest- 
ed *  *  *  (2)  when  the  tocumbent  was  not 
eligible  to  the  office  at  the  time  of  the  elec- 
tion," and  that  he  is  therefore  only  pursuing 
the  remedy  there  prescribed  in  raising  the 
ineligibility  of  respondent  to  hold  the  office 
to  which  he  was  elected.  Now,  it  must  be  con- 
ceded, we  think,  that  we  have  on  the  statute 
books  two  remedies  for  reaching  the  Ineligibil- 
ity of  a  person  to  hold  office;  one  by  contest 
under  the  provisions  of  the  foregoing  act,  the 
other  by  information  In  the  nature  of  quo 
warranto,  under  sections  4612  to  4019,  Rev. 
St.  1887.  Proceeding  under  toformatlon,  the 
Jurisdiction  is  clearly  in  the  district  courts. 
Proceeding  under  the  statute  for  contests,  the 
Jurisdiction  to  contest  the  election  of  a  dis- 
trict judge  is  clearly  in  the  Supreme  Court. 
Under  the  contest  law  no  one  may  be  a  con- 
testant or  plaintiff  who  is  not  at  the  time  an 
elector  of  the  state,  county,  or  district  in 
which  the  officer  was  elected.  On  the  other 
hand,  proceeding  under  Information,  the  ac- 
tion must  be  prosecuted  in  the  name  of  the 
people,  and  on  relation  of  the  Attorney  Qea- 
erai  or  county  attorney,  as  the  case  may  be. 
These  statutes,  authorizing  proceedings  against 
usurpers  and  intruders  into  office,  are  in  the 
interest  of  and  for  the  protection  of  the  peo- 
ple at  large,  and  no  person,  except  one  who  is 
himself  entitled  to  the  office.  Is  supposed  to 
have  any  more  interest  in  such  a  proceeding 
than  any  other  citizen.  The  remedy  is  there- 
fore only  available  to  the  people,  except  in 
the  one  single  Instance,  under  section  4612, 
where  a  person  originally  entitled  to  the  office 
may  bring  an  action  in  his  own  name  against 
a  usurper.  Another  distinction  to  be  noted 
between  these  two  provisions  is  that  a  con- 
test is  directed  towards  facts  and  conditions 
that  exist  at  the  time  of  the  election  of  the 
incumbent  or  that  transpired  at  the  election 
Itself.  On  the  other  hand,  the  statutes  pro- 
viding for  information  against  usurpers  and 
intruders  into  office  have  reference  to  condi- 
tions that  exist  at  the  time  tlie  action  is 
brought.  A  person  migbt  be  eligible  to  hold 
an  oillee  at  the  time  he  was  elected,  and  there- 
fore not  be  subject  to  a  contest  on  the  ground 
of  ineligibility.  Subsecjuent  to  his  election  he 
might  be<'ome  one  of  the  Inhibited  class  enu- 
merated In  section  3  of  article  6  of  the  Con- 
stitutkm.  and  would  Immediately  become  in- 
eligible to  continue  to  hold  the  office,  and  con- 
sequently liable  to  a  proceeding  under  sections 
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4612  to  4619  for  unlawfully  holding  the  posi- 
tion. Under  8ecti<«  23  of  article  5  of  the 
Constitution  no  one  Is  eligible  to  the  office  of 
district  judge  who  is  not  "at  the  time  of  his 
election  an  elector  in  the  Judicial  district  for 
which  be  is  elected."  Now,  if  at  the  time  of 
his  election  he  falls  within  the  inhibition  of 
section  3  of  article  6,  he  is  not  an  elector,  and 
is  therefore  Ineligible  to  hold  the  office  of 
district  judge.  It  will  therefore  be  seen  that 
the  Legisiature  of  this  state,  In  providing  the 
grounds  upon  which  an  election  contest  may 
be  had,  have,  In  effect,  authorized  an  inquiry, 
upon  contests,  into  the  question  as  to  wheth- 
er or  not  the  incumbent  was  an  elector,  at 
the  time  of  the  election,  within  the  contempla- 
tion of  section  3,  art  6. 

Counsel  for  appellant  argue  with  great 
earnestness  and  much  force  that  It  is  without 
and  beyond  the  power  of  the  Legislature  to 
take,  from  the  duly  organized,  constitutional, 
judicial  tribunal,  the  power  and  jurisdiction 
of  determining  a  constitutional  question;  in 
other  words,  of  determining  a  constitutional 
eligibility  or  ineligibility  to  hold  an  office. 
We  would  hesitate  very  much  before  disagree- 
ing with  counsel  as  to  that  proposition.  Pri- 
marily, an  election  contest  signifies  a  contro- 
versy between  two  contending  candidates  for 
the  same  office.  The  unsuccessful  candidate  Is 
contesting  against  the  candidate  to  whom  the 
election  board  have  issued  a  certificate.  It 
is  an  adversary  proceeding.  Burke  v.  Perry, 
26  Neb.  420,  42  N.  W.  401 ;  State  v.  Francis. 
88  Mo.  561.  There  can  be  no  constitutional 
question  or  right  involved,  as  to  the  citizen 
himself,  as  distinguished  from  the  common- 
wealth. In  the  mere  holding  of  an  election, 
counting  the  votes,  making  returns,  and  de- 
claring the  result.  But  hi  this  state  the  Leg- 
islature has  seen  fit  to  go  further  than  is 
ordinarily  contemplated  by  the  expression 
"election  contest,"  and  have  authorized  the 
court  or  board  hearing  the  contest  to  inquire 
Into  the  eligibility  of  the  incumbent,  in  the 
event  the  contestant  charges  that  as  one  of 
the  grounds  of  his  contest.  We  can  see  no 
legal  or  valid  objection  to  the  Lesislature 
granting  the  right  to  a  contestant  to  have  the 
question  of  the  eligibility  of  the  candidate  in- 
quired into  upon  a  contest,  when  we  keep  in 
mind  the  fact  that  there  Is  guaranteed  to  the 
people,  and  likewise  to  the  candidate  elected, 
as  well  as  the  one  claiming  the  office,  the 
right  to  have  the  eligibility  of  the  Incumbent 
judicially  determined  in  the  properly  consti- 
tuted courts,  under  information,  as  provided 
in  sections  4612  to  4619. 

As  to  the  finality  or  conclusiveness  of  the 
determination  of  a  constitutional  ineligibility 
to  hold  office  on  a  contest  proceeding,  we  ex- 
press no  opinion.  A  somewhat  kindred  ques- 
tion arose  in  Kentucky  in  the  case  of  Com- 
monwealth V.  Jones,  10  Bush  (Ky.)  723.  The 
court  in  that  case  had  under  consideration 
the  question  of  a  legal  disqualification  to  hold 
an  office,  and  the  power  of  a  contesting  board 
to  finally  determine  such  question.   The  court 


said :  "To  admit  tliat  a  contesting  board  may 
determine  finally  as  to  what  constitutes  a 
legal  disqualification  for  office  would  be  to 
decide  that  the  Legislature,  instead  of  con- 
fining these  tribunals  to  the  discharge  of  ex- 
ecutive duties,  and  to  the  determination  pri- 
marily  of  mere  questions  of  fact,  had,  in  dis- 
regard of  the  distribution  of  the  powers  of 
government,  existing  by  virtue  of  the  first 
article  of  the  Constitution,  created  a  high  ju- 
dicial tribunal — a  court  with  power  and  au- 
thority to  determine  finally  and  conclusively 
questions  of  individual  rights  arising  under 
the  Constitution — and  provided  that  it  should 
be  composed  exclusively  of  high  executive  of- 
ficers. It  is  a  matter  of  great  difficulty  to 
draw  the  exact  line  of  demarkation  between 
executive  and  judicial  powers,  and  of  still 
more  difficulty  to  define  with  accuracy  how 
far  executive  officers,  in  the  discharge  of  ex- 
ecutive or  ministerial  duties,  may  bind  the 
other  departments  of  government  by  the  exer- 
cise of  quasi  judicial  functions.  But  we  re- 
gard it  as  an  indisputable  proposition  thai; 
where  the  inquiry  to  t>e  made  involves  ques- 
tions of  law  as  well  as  fact,  where  it  affects 
a  legal  right,  and  where  the  decision  may  re- 
sult in  terminating  or  destroying  that  right, 
the  powers  to  be  exercised,  and  the  duties  to 
be  discharged,  are  essentially  judicial,  and 
are  such  as  cannot  constitutionally  be  dele- 
gated to  or  ImposiHl  upon  executive  officers." 
That  court  concluded  by  holding  that  an  as- 
certainment and  determination  of  the  legal 
disqualification  of  a  person  to  hold  office  "is 
csseutlally  judicial,"  and  that,  while  the 
board  niisht  in  tlie  first  instance  pass  upon  it, 
it  would  still  be  open  to  the  courts  for  final 
cnn^idcr!ltiou,  in  case  it  biH-anie  necessary  to 
resort  to  the  courts  in  ordor  to  carry  out  the 
order,  dotermlnatlou,  or  decision  of  the  elec- 
tion board.  Dillons  .Munle.  Corp.  (4th  Ed.) 
$  201.  As  toucliliig  the  principle  involved, 
see,  also,  Cununincs  v.  State,  4  Wall.  (U.  S.) 
277,  IS  L.  Kd.  3.">(>;  In  re  Garland,  4  Wall. 
(U.  S.)  33,1,  18  L.  Kd.  3i!0. 

Counsel  for  appellant  argued  tlint,  since 
the  complaint  in  this  proceeding  presents  ail 
the  facts  neees.<ary  to  be  pleaded  in  an  action 
in  the  nature  of  quo  warranto,  under  sections 
4612  to  4619,  lie  is  entitled  to  maintain  the 
proceeding,  although  it  was  not  brought  in 
the  name  of  the  state  or  by  the  Attorney 
General.  Counsel's  argument  appears  reason- 
able and  sound,  but  is  successfully  met  by 
the  statute  Itself.  Section  4612,  Rev.  St.  1887, 
provides  as  follows:  "An  action  may  he 
brought  in  the  name  of  the  people  of  the  state 
against  any  person  who  usurps.  Intrudes  into, 
holds  or  exercises  any  office  or  franchise,  real 
or  pretended,  within  this  state,  without  au- 
thority of  law.  Such  action  shall  be  brought 
by  the  district  attorney  of  the  proper  county, 
when  the  office  or  franchise  relates  to  a  coun- 
ty, precinct,  or  city,  and  when  such  office  or 
franchise  relates  to  the  state,  by  the  Attorney 
General ;  and  it  shall  be  the  duty  of  the  prop- 
er officer,  u];H>n  proper  showing,  to  brins  sucb 
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action  whenever  he  has  reason  to  believe  that 
any  such  ofSce  or  franchise  has  been  usurped. 
Intruded  Into,  held  or  exercised  without  au- 
thority of  law.  Any  person  rightfully,  enti- 
tled to  an  office  or  franchise  may  bring  an 
action  In  his  own  name  against  the  person 
who  has  usurped,  intruded  into,  or  who  holds 
or  exercises  the  same."  It  will  be  noticed 
that  the  action  must  be  brought  in  the  name 
of  the  people  of  the  state  against  the  person 
who  Is  usurping,  Intruding  into,  or  holding 
the  office  without  authority  of  law,  and  must 
be  prosecuted  either  by  the  district  attorney 
or  Attorney  General,  as  the  case  may  be.  The 
last  sentence  of  the  foregoing  section  provides 
the  only  instance  In  which  the  action  may  be 
prosecuted  In  the  name  of  an  elector,  and 
that  Is  a  case  where  the  person,  claiming  to 
be  rightfully  entitled  to  the  office,  himself 
may  bring  the  action,  in  his  own  name, 
against  the  Intruder  or  usurper.  The  latter 
provision  was  evidently  added  to  the  section 
for  the  purpose  of  enabling  one  who  was  ap- 
pointed to  an  office,  or  for  any  cause  was  not 
in  position  to  contest  the  election,  to  main- 
tain his  action  directly  against  the  person 
who  Is  unlawfully  holding  the  office  and  ex- 
ercising the  functions  thereof.  In  the  present 
case  the  action  Is  not  prosecuted  In  the  name 
of  or  on  behalf  of  the  people  of  the  state, 
nor  is  It  prosecuted  by  any  person  claiming 
himself  to  be  entitled  to  the  office,  nor  does 
he  make  any  showing  that  he  has  at  any 
time  applied  to  or  requested  the  Attorney 
(ii'neral  to  bring  the  action  against  respond- 
ent, nor  does  he  show  any  refusal  on  the 
part  of  the  district  attorney  or  Attorney  Gen- 
eral to  take  the  necessary  action,  nor  has  he 
ever  applied  to  the  court  for  leave  to  prose- 
cute the  action  on  behalf  of  the  people.  He 
has  therefore  failed  to  bring  himself  within 
the  purview  of  the  statute.  It  is  true  that 
In  certain  c.ises,  where  the  public  prosecutor 
or  Attorney  (}eueral  refused  to  bring  the  ac- 
tion on  proper  application  being  made  to  him, 
an  elector  or  private  party  has  been  granted 
leave,  in  the  discretion  of  the  court,  to  main- 
tain the  action  as  relator  on  behalf  of  the 
people.  Such  an  application,  however,  is  ad- 
dressed to  the  sound  discretion  of  the  court. 
Such  permission  was  clearly  never  applied 
for  or  obtained  in  this  case.  In  considering 
the  right  of  a  private  relator  to  maintain  an 
action  in  the  nature  of  quo  warranto,  such  as 
is  authorized  by  section  4612  of  our  statute, 
High  on  Extraordinary  Legal  Remedies  (2d 
Ed.)  p.  472,  says :  "The  principle  is  now  firm- 
ly established  that  the  granting  or  withhold- 
ing leave  to  file  an  information,  at  the  in- 
stance of  a  private  relator,  to  test  the  right 
to  an  office  or  franchise,  rests  In  the  sound 
discretion  of  the  court  to  which  the  applica- 
tion is  made,  even  though  there  Is  a  substan- 
tial defect  in  the  title  by  which  the  office  or 
franchise  Is  held.  In  the  exercise  of  this  dis- 
cretion, upon  the  application  of  a  private 
relator,  it  is  proper  for  the  court  to  take  into 
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consideration  the  necessity  and  policy  of  al- 
lowing the  proceeding,  as  well  as  the  posi- 
tion and  motives  of  the  relator  in  proposing 
it,  since  this  extraordinary  remedy  will  not  be 
allowed  merely  to  gratify  a  relator  who  has 
no  interest  In  the  subject  of  Inquiry.  The 
court  will  also  weigh  the  considerations  of 
public  convenience  Involved,  and  will  compare 
them  with  the  Injury  complained  of,  In  deter- 
mining whether  to  grant  or  refuse  the  appli- 
cation." Paine  on  Elections,  §§  877-880.  For 
an  exhaustive  consideration  of  the  authority 
and  control  of  the  Attorney  General  over  pro- 
ceedings in  quo  warranto,  see  State  v.  Glea- 
son,  12  Fla.  210. 

The  soundness  of  the  principles  above  an- 
nounced is  clearly  apparent  upon  a  moment's 
reflection.  To  allow  any  and  every  citizen  to 
commence  an  action  against  any  public  of- 
ficial, to  oust  him  from  office  at  any  time  he 
may  see  fit,  whether  for  private  and  personal 
revenge  or  the  public  weal,  would  be  most 
disastrous,  dangerous,  and  prejudicial  to  the 
public  service.  In  some  communities,  and 
under  certain  conditions,  they  might  keep  a 
public  officer  engaged  most  of  the  time  de- 
fending his  right  to  the  office,  instead  of  dis- 
charging the  public  business.  This  remedy 
was  created  for  the  benefit  and  protection  of 
the  public  In  Its  governmental  and  sovereign 
capacity,  and  for  the  benefit  of  the  communi- 
ty at  large,  rather  than  for  the  gratlflcation, 
satisfaction,  or  protection  of  any  particular 
Individual  other  than  one  himself  entitled  to 
the  office.  The  law-making  power,  in  recog- 
nizing the  right  and  prescribing  the  remedy 
to  Inquire  into  the  conditions  and  circum- 
stances under  which  one  claims  to  hold  an 
office,  had  the  clear  and  unquestionable  au- 
thority to  also  designate  the  party  or  par- 
ties who  might  invoke  this  remedy,  and  the 
conditions  uuder  which  it  might  be  applied. 
It  might  be  argued  in  reply  to  this  position 
that  the  Legislature  saw  fit  to  allow  any  elect- 
or to  contest  the  election  of  an  officer,  and 
that  such  right  or  privilege,  on  the  part  ot 
every  elector,  has  not  proven  disastrous  or 
detrimental  to  the  public  good.  The  answer 
to  that,  however,  is  that  a  contest  must  be 
Instituted  within  20  days  after  the  canvas.s 
of  the  election  returns.  'While  the  privilege 
Is  extended  to  all  electors,  the  time  within 
which  It  must  be  exercised  Is  limited  to  a 
very  short  period,  and  that  period  has  gen- 
erally expired  before  the  case  of  any  contest- 
ant has  been  heard,  so  that  ordinarily  only 
one  contest  is  filed  against  any  candidate. 
On  the  other  hand,  the  right  to  proceed  by 
Information  Is  open  throughout  an  official's 
entire  term  of  office.  In  the  light  of  the  fore- 
going Investigation  and  determination  we 
conclude  that  the  proceeding,  being  an  elec- 
tion contest,  was  brought  in  a  court  that  had 
no  jurisdiction  of  the  subject,  and  that  the 
demurrer  was  properly  sustained.  We  are 
also  of  the  opinion  that  It  could  not  be  prop- 
erly recognized  or  maintained  as  an  Informa- 
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tlon  under  section  4612,  Rev.  St.  1887,  for  the 
reasons  hereinbefore  stated. 

We  have  been  urged  by  the  eminent  and 
distinguished  counsel  on  both  sides  in  this 
controversy  that,  whatever  view  we  may 
talie  of  the  jurisdictional  question  just  con- 
sidered, we  also  pass  upon  and  define  the 
terms  "celestial"  and  "patriarchal"  mar- 
riage as  they  are  used  In  the  above-quoted 
section  of  the  Constitution.  We  appreciate 
the  fact  that  this  case  might  he  determined 
and  disposed  of  by  ns  on  the  jurisdictional 
question  alone.  On  the  other  hand,  the  de- 
murrer raised  the  sufficiency  of  the  com- 
plaint, and  particularly  in  respect  to  its 
charging  defendant  with  celestial  and  patri- 
archal marriage,  and  the  demurrer  was  sus- 
tained generally  by  the  trial  court  without 
specifying  upon  which  ground.  Both  the 
Jurisdictional  question  and  the  sufficiency  of 
the  complaint  have  been  fully  and  exhaus- 
tively argued,  both  orally  and  by  briefs,  and 
the  questions  are  directly  raised,  and  have 
been  fully  presented  to  the  court.  Under  that 
condition  of  the  proceeding  we  are  inclined 
to  the  belief  that  we  should  pass  upon  this 
latter  question,  and  that  our  decision  there- 
on would  be  a  Judicial  expression,  as  distin- 
guished from  obiter  dictum  (Bnckner  v.  Chi- 
cago, M.  &  N.  W.  Ry.  Co.,  60  Wis.  264,  19  N. 
W.  56;  Florida  Cent.  Ry.  Co.  v.  Schutte,  103 
U.  S.  118,  6  I>.  Ed.  327;  Kane  v.  McCown,  55 
Mo.  181),  and  would  be  binding  upon  the 
court,  in  any  future  litigation  involving  the 
construction  of  these  terms  as  employed  in 
the  Constitution.  In  view  of  these  considera- 
tions, and  of  the  high  attainments  and  pro- 
fessional standing  of  the  respective  attorneys 
in  this  case,  and  their  request  and  stipula- 
tion, made  in  open  court,  for  a  decision  on 
this  branch  of  the  case,  and  In  the  light  of 
the  further  contention  made  by  them  that  the 
question  Involved  Is  of  such  general  public 
Importance  that  the  views  of  the  court  of 
last  resort  ought  to  be  speedily  given  thereon, 
the  court  has  consequently  examined  the  mat- 
ter with  more  than  usual  care  and  diligence, 
and  we  briefly  express  the  conclusion  reached 
by  our  research  and  investigation. 

In  the  first  place.  It  Is  urged  by  appellant 
and  admitted  by  respondent  that  section  3  of 
article  0  of  the  Constitution  is  self-operative 
and  self-acting,  and  needs  no  legislation  to 
carry  its  provisions  Into  effect.  Indeed,  this 
court  has,  on  several  occasions,  held  other 
and  similar  negative  and  prohibitory  provi- 
sions of  the  Constitution  as  self-e.vecutlng. 
Katz  v.  Herrlck,  12  Idaho,  1,  80  Pac.  873; 
Day  v.  Day,  12  Idaho,  .I.^O,  80  Pac.  531;  Cun- 
ningham v.  Moody,  3  Idaho,  125,  28  Pac.  305. 

It  requires  no  argument  nor  citation  of 
authority  to  establish  the  proposition,  as  a 
well-founded  legal  conclusion,  that  no  one 
can  exercise  the  elective  franchise,  serve  on 
a  Jury,  or  hold  office  who  comes  within  the 
inhibitions  of  section  3  of  the  "Suffrage  and 
Elections"   article  of  the  Constitution.     In 


such  case  the  only  inquiry  to  be  made  is: 
Does  the  defendant  come  within  the  constitu- 
tional enumeration  of  prohibited  persons  or 
classes  as  charged  in  the  complaint? 

On  February  3,  1885,  the  territorial  Legis- 
lature passed  an  act  regulating  elections 
within  the  territory,  and  prescribing  the 
qualifications  of  electors,  and  section  16  of 
the  act  contained  what  has  been  popularly 
known  ever  since  as  the  "Test  Oath"  (Sess. 
Laws  1885,  p.  110).  At  that  time  It  was  gen- 
erally conceded,  we  believe,  even  by  the  Mor- 
mon authorities  and  ecclesiastics  themselves, 
that  bigamy,  polygamy,  and  plural  and  celes- 
tial marriages  was  a  tenet  of  the  Church  of 
Jesus  Christ  of  Latter-Day  Saints,  and  was 
taught  by  it  and  practiced  by  some  of  Its 
members.  In  support  of  this  assumption,  see 
Extracts  from  C^hurch  History  and  Church 
Doctrines,  quoted  in  Hilton  v.  Roylance,  25 
Utah,  129,  69  Pac.  660,  58  L.  R.  A.  723,  91 
Am.  St.  Rej).  821.  See,  also,  Davis  v.  Beason, 
133  U.  S.  333,  10  Sup.  Ct.  209,  33  L.  Ed.  637; 
Reynolds  v.  Unltetl  States,  98  U.  S.  145,  25 
L.  Ed.  244;  Late  Corporation  of  Latter-Day 
Saints  V.  United  States,  130  U.  S.  1,  10  Sup. 
Ct.  792,  34  L.  Ed.  481.  It  was  at  that  time 
a  burning  issue  In  this  territory  as  to  wheth- 
er any  one  who  taught  such  a  doctrine  or 
creed,  or  practiced  the  principles  thus  taught, 
should  be  allowed  the  elective  franchise  or 
to  hold  any  office  of  profit  or  trust  The  test 
oath  provision  was  Incorporated  Into  section 
504  of  the  Revised  Statutes  of  1887,  and  its 
substance  was  also  embodied  Into  section  501 
of  the  same  Code.  In  1889  the  case  of  Davis 
V.  Beason  was  taken  to  the  Supreme  Court 
of  the  United  States,  where  It  was  argued  In 
December  of  that  year.  In  that  case  It  was 
contended  that  the  statute  of  Idaho  was  In 
coutniventlon  of  the  first  amendment  of  the 
Constitution  of  the  United  States,  and  was 
an  unlawful  and  unwarranted  Interference 
with  religious  toleration.  The  Supreme 
Court  denied  that  contention,  and  sustained 
the  acts  of  the  territorial  Legislature,  and 
that  decision  would  equally  apply  at  this 
time  to  the  validity  of  the  constitutional  pro- 
vision now  under  conslderotlou.  Section  3 
of  article  6  of  the  Constitution  prescrll)es  sub- 
stantially the  same  qualifications  tor  electors 
as  was  required  by  the  foregoing  territorial 
statutes.  We  must  now  determine  the  mean- 
ing of  the  language  used  In  this  section  In 
the  light  of  conditions  as  they  existed,  at 
the  time  the  constitutional  convention  was  In 
session.  In  July,  1889.  As  said  by  the  Su- 
preme Court  of  the  United  States  in  Max- 
well V.  Dow,  176  U.  S.  001,  20  Sup.  Ct.  456, 
44  L.  Ed.  605:  "The  safe  way  is  to  read  Its 
language  In  connection  with  the  known  con- 
dition of  affairs  out  of  which  the  occasion 
for  Its  adoption  may  have  arisen,  and  then 
to  construe  it.  if  there  be  therein  any  doubt- 
ful expressions,  in  a  way,  so  far  as  Is  rea- 
sonably possible,  to  forward  the  known  pur- 
pose  or   object   for   which   the   amendment 
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[constitutional]   was  adopted."     See  8  Cyc 
730,  and  cases  cited. 

It  would  be  useless  to  go  to  dictionaries 
and  lexicons  for  definitions  of  sucli  words 
and  terms  as  "celestial  marriage''  and  "pa- 
triarchal marriage"  as  here  used  in  the  or- 
ganic law  of  the  state.  We  are  now  removed 
nearly  19  years  from  the  time  about  which 
we  must  inquire,  as  to  the  social,  civil,  and 
political  conditions  that  confronted  the  con- 
stitutional convention  and  the  people  of  this 
territory,  and  for  that  Information  we  must 
turn  to  the  public  history  of  the  day  as  it 
can  be  gathered  from  the  press,  public  writ- 
ings, and  current  literature  of  that  time,  aid- 
ed by  whatever  memory  we  may  have  left  as 
to  the  occurrences  of  those  days.  The  prin- 
cipal and  primary  object  of  the  people  and 
their  representatives  in  the  constitutional 
convention  was  to  suppress  and  forever  out- 
law and  discountenance  bigamy  and  polygamy 
within  the  state  of  Idaho,  under  whatever 
name  or  designation  It  might  be  given,  or 
under  whatever  doctrine  or  creed  it  might 
be  recognized,  taught,  or  practiced  by  any 
person  or  organization.  Now,  when  the  con- 
vention came  to  writing  section  3  of  the  ar- 
ticle on  "Suffrage  and  Elections,"  they  were 
confronted  by  the  fact  that,  while  in  the 
language  of  Legislatures,  courts,  and  law- 
writers  anything  which  looked  like  having 
more  than  one  wife  at  one  and  the  same  time 
was  defined  as  bigamy  or  polygamy,  never- 
theless this  organization  of  Latter-Day  Saints, 
commonly  called  the  "Mormons,"  was  em- 
ploying and  using  other  terms  and  expres- 
sions concerning  the  marital  relation,  and 
which  terms  might  also  signify  bigamy  and 
polygamy;  so  the  convention  Included  tliose 
other  terms  also  in  section  3,  as  herein  set 
out.  No  more  Importance  seems  to  have  been 
attached,  by  the  convention,  to  the  words 
"celestial"  and  "patriarchal"  than  to  the 
words  "bigamy"  and  "polygamy,"  and.  in- 
deed, we  have  i)een  unable  to  learn  where 
any  member  of  the  convention  ever  offered  to 
define  either  of  those  terms  as  meaning  any- 
thing other  than  bigamy  or  polygamy.  No 
stress  seems  to  have  been  laid  upon  them. 
So  far  as  we  are  able  to  ascertain,  section  3 
appears  to  have  been  adopted  by  the  conven- 
tion without  debate,  and  whatever  discussion 
or  debate  took  place  in  the  convention  on  this 
subject  must  have  occurred  over  the  adoption 
of  section  4  of  article  6,  or  concerning  the 
Declaration  of  Rights,  or  both.  The  con- 
census of  opinion  seems  to  have  been  that  the 
convention  would  strike  down  bigamy  and 
polygamy,  and  tbat,  since  the  Mormon  Church 
taught  those  practices,  the  incidental  result 
would  be  to  strike  at  that  organization  and 
deprive  its  memt)er8  and  adherents  of  the 
elective  franchise.  The  convention  seems  to 
have  thought  that,  since  the  church  taught 
a  specific  and  peculiar  doctrine  with  reference 
to  "celestial  and  patriarchal  marriage,"  in 
the  event  of  a  prose<>ution  they  might  dis- 
claim the  doctrine  of  bigamy  and  polygamy, 


and  yet  Justify  substantially  the  same  teach- 
ing and  practices  under  the  church  names  of 
"celetitial"  and  "i)atriarchal." 

In  this  connection  it  is  interesting  and  im- 
portant to  know  just  what  the  Church  of 
Latter-Day  Saints  taught  and  believed  iu 
1889,  and  prior  thereto,  with  reference  to  the 
marital  relation,  and  particularly  as  to  "ce- 
lestial and  patriardial  marriage."  For  this 
latter  purpose  we  have  consulted  the  opin- 
ion in  lliiton  V.  Boylance  very  freely,  for  the 
reason  that  it  gives  more  information  and 
references  on  this  specific  subject  than  any- 
thing else  we  have  found.  We  presume  the 
Supreme  Court  of  Utah,  from  which  that 
opinion  comes,  is  and  has  been  in  a  better 
position  to  know  the  tenets  and  doctrines  of 
the  Mormon  Church,  and  the  meaning  of 
these  terms  as  then  used  by  that  organiza- 
tion, than  any  other  court  or  Judicial  body  in 
the  laud.  Turning  to  this  phase  of  the  in- 
quiry, we  find  that  President  Wilford  Wood- 
ruff, of  the  Mormon  Church,  is  reported  as 
having  said,  in  the  course  of  a  speech  deliver- 
ed in  1883,  in  discussing  the  marriage  rela- 
tion: "So  I  will  say  to  our  friends  here — 
the  strangers  within  our  gates — that  any  man 
that  marries  a  wife  by  any  authority  other 
than  the  authority  of  the  holy  priesthood  is 
simply  married  for  time,  'or  until  death  do 
you  part'  When  you  go  into  the  spirit  world 
.vou  have  no  claim  on  your  wife  and  children. 
The  ordinance  of  having  them  sealed  to  you 
by  one  having  authority  of  the  holy  priest- 
hood must  be  attended  to  in  this  world. 
Father  Abraham  obeyed  the  law  of  the  pa- 
triarchal order  of  marriage.  His  wives  were 
sealed  to  him  for  time  and  all  eternity,  and 
80  were  the  wives  of  all  the  patriarchs  and 
prophelB  that  obeyed  the  law."  25  Utah,  153, 
09  Pac.  668. 

Prior  to  the  foregoing  utterances  by  Presi- 
dent Woodruff,  Orson  Pratt,  an  elder  of  the 
church,  who  appears  to  have  attained  a  high 
standing  as  an  expounder  of  the  church  doc- 
trine, said:  "It  seems,  then,  that  if  we  wish 
to  fulfill  the  object  of  our  creation,  and  if 
we  are  truly  in  the  Lord,  we  must  go  into  the 
eternal  world  as  married,  not  for  time,  not 
by  some  Justice  of  the  peace  that  is  an  in- 
fidel, not  by  a  man  that  has  no  right  to  Join 
us  together  under  the  revelation  and  au- 
thority of  the  Most  High,  but  we  must  be 
married  for  eternity  by  a  man  who  has  the 
right  to  speak,  being  commanded  of  the  Lord, 
holding  the  keys  of  authority  and  power, 
who  can  say  to  the  man  and  woman:  'I  pro- 
nounce you  husband  and  wife  for  time  and 
all  eternity.'  Then  you  will  be  married  ac- 
cording to  the  pattern  given.  Then  you  will 
have  a  clalnii  upon  each  other  after  death. 
But  have  married  people  in  the  nations  a 
claim  upon  each  other  after  death?  (I  mean 
those  who  have  not  been  married  after  the 
pattern  and  authority  of  heaven.)  By  no 
means.  Tlieir  contracts  are  made  only  for  a 
little  space — some  20.  30,  50.  or  70  years,  as 
the  case  may  be.    Then  death  comes  along, 
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and  the  contract  runs  out,  and  when  you 
come  In  the  resurrection,  who  are  you?  Have 
you  any  wife  there?  Oh,  no.  Why  not? 
Because  you  were  not  sealed  or  married  to 
each  other  by  Divine  authority.  That  is  the 
reason.  •  •  »  The  word  of  the  Lord  told 
you  to  gather  up  here.  What  for?  That  you 
might,  among  other  things,  be  married  ac- 
cording to  the  law  of  God.  I  am  endeavor- 
ing to  tell  you  some  of  our  peculiarities.  We 
do  believe  that  every  man  who  gathers  up 
with  the  saints,  whether  married  by  the 
Gentile  law  or  not,  should  be  married  by 
one  holding  Divine  authority  to  officiate,  and 
thus  have  the  ordinance,  the  ministration, 
sealed  on  earth,  that  it  may  be  sealed  In  the 
heavens."    25  Utah,  153,  69  Pac.  608. 

In  the  Articles  of  Faith  (page  457),  written 
by  Dr.  James  E.  Talmage,  acting  under  ap- 
pointment and  by  authority  of  the  church, 
the  author  wrote:  "Marriage,  as  regarded 
by  the  Latter-Day  Saints,  is  ordained  of 
God,  and  designed  to  be  an  eternal  relation- 
ship of  the  sexes.  With  this  people  it  Is  not 
merely  a  temporal  contract,  to  be  of  effect  on 
earth  during  the  mortal  existence  of  the  par- 
ties, but  a  solemn  agreement,  which  Is  to  ex- 
tend beyond  the  grave.  In  the  complete  cere- 
mony of  marriage,  as  prescribed  by  the 
church,  the  man  and  the  woman  are  placed 
under  covenant  of  mutual  fidelity,  not  'until 
death  do  you  part,'  but  'for  time  and  for  all 
eternity.'  A  contract  as  far-reaching  as  this, 
extending  not  only  throughout  time,  but  Into 
the  domain  of  the  hereafter,  requires  for  its 
validation  an  authority  superior  to  that  of 
earth ;  and  such  an  authority  is  found  In  the 
holy  priesthood,  which,  given  of  God,  is  eter- 
nal." 

In  the  Key  to  Theology,  by  Parley  P. 
Pratt,  as  reported  in  nilton  v.  Roylance, 
with  reference  to  the  binding  effect  and  con- 
tinuance of  the  marital  relation,  it  Is  stated 
as  follows;  "All  vows,  covenants,  contracts, 
marriages,  or  unions  not  formed  by  revelation 
and  sealed  for  time  and  all  eternity  and  re- 
corded in  the  holy  archives  of  earth  and 
heaven,  by  the  ministration  of  the  holy  and 
eternal  priesthood,  will  be  dissolved  by  death, 
and  will  not  be  recognized  by  the  eternal  au- 
thority after  the  parties  have  entered  through 
the  vail  into  the  eternal  world.  This  is 
heaven's  eternal  law,  as  revealed  to  the  an- 
cients of  all  ages,  who  held  the  keys  of  eter- 
nal priesthood,  after  the  order  of  the  Son  of 
God.  and  as  restored  with  the  priesthood  of 
the  saints  of  this  age." 

President  Brigham  Young,  of  the  Mormon 
Church.  Is  reported  In  Hilton  v.  Roylance  to 
have  stated  in  a  public  discourse,  as  late  as 
May  8,  1870,  as  follows:  "I  will  say  a  few 
words  on  a  subject  which  has  been  mention- 
ed here;  that  Is,  celestial  marriage.  God 
has  given  a  revelation  to  seal  for  time  and 
for  eternity,  just  as  he  did  In  the  days  of 
old.  In  our  own  days  he  has  commanded 
bis  people  to  receive  the  new  and  everlasting 
covenant,  and  he  has  said:   'If  ye  abide  not 


that  covenant,  then  are  ye  damned.'  We  have 
received  it."  And  to  similar  effect  Is  the  dis- 
cussion of  President  Taylor  of  the  church  in 
speaking  on  the  subject  of  celestial  marriage, 
wherein  he  said:  "God  has  revealed  through 
his  servant,  Joseph  Smith,  something  more. 
•  »  •  He  has  revealed  unto  us  the  law  of 
celestial  marriage,  associated  with  which  Is 
the  principle  of  plural  marriage." 

In  the  HIIton-Roylance  Case,  In  con.'slderlng 
and  discussing  when  a  celestial  marriage  be- 
gins and  ends,  the  court  says:  "In  1  Whitney, 
Hist.  Utah,  p.  212,  speaking  of  the  doctrine 
of  celestial  marriage,  the  author  said:  'It 
was,  to  the  Latter-Day  Saints,  the  key  to  the 
celestial  kingdom,  where,  according  to  their 
faith,  family  relationships  formed  on  earth 
according  to  Divine  law  will  be  perpetuated. 
Hence  the  revelation  enjoining  celestial  mar- 
riaRos  was  entitled  ''Revelation  on  the  Eter- 
nity of  the  Marriage  Covenant,  Including 
Plurality  of  Wives."  How  can  "family  re- 
lationships" be  formed  on  earth,  and  "per- 
petuated" In  the  celestial  kingdom.  If  they 
are  not  to  begin  until  both  parties  are  dead? 
Evidently  the  historian  meant  that  a  mar- 
riage, by  authority  of  the  church,  was  for 
both  time  and  eternity.  The  revelation  re- 
ferred to  relates  to  the  eternity  of  the  "mar- 
riage covenant,"  and  doubtless  refers  to  all 
marriages  solemnized  by  authority  of  the 
church,  whether  monogamous  or  plural.' " 

From  the  foregoing  It  seems  clear  that  the 
church  looked  upon  and  regarded  marriages 
celebrated  and  solemnized  by  mere  civil  au- 
thority, and  with  only  the  sanction  of  law, 
as  marriages  for  "time  only,"  while  a  mar- 
riage solemnized  by  a  duly  constituted  church 
authority,  or,  as  they  put  It,  "by  the  holy  and 
eternal  priesthood  of  the  saints,"  was  termed 
and  designated  by  them  as  a  "celestial"  or 
"patriarchal"  marriage,  binding  not  only  dur- 
ing this  life,  but  throughout  the  life  to  come. 
It  will  also  be  seen  at  once,  from  these  quo- 
tations and  citations,  that  at  the  time  of  the 
constitutional  convention  the  church  recogniz- 
ed the  two  kinds  of  marriages — one  for  time 
only,  or  in  other  words,  for  this  life  only; 
and  the  other  for  both  time  and  eternity,  or 
for  this  life  and  the  life  hereafter.  The  lat- 
ter were  termed  "celestial"  or  "I3atrlarchar' 
marriages.  Now,  it  was  evidently  the  inten- 
tion of  the  convention  to  prohibit  more  than 
one  celestial  or  "time  and  eternity"  marriage, 
as  well  as  to  prohibit  more  than  one  ter- 
restrial Or  "time  only"  marriage.  But  the 
prohibition  on  the  celestial  or  patriarchal 
marriage  was  only  Intended  to  extend  to  the 
same  period  of  time  and  to  the  same  extent 
as  the  prohibition  on  the  time  marriage; 
namely,  to  this  life.  Constitutions  and  stat- 
utes are  drafted  and  adopted  for  the  govern- 
ment of  men,  and  the  regulation  of  their  con- 
duct In  a  civil  and  temporal  government  of 
human  beings  in  this  life.  Constitutions  and 
statutes  care  nothing  about  what  men  believe 
with  reference  to  a  future  existence.  Indeed, 
they  are  intended,  in  this  American  Union,  to 
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protect  a  man  In  believing  anything  be  wants 
to  believe  with  reference  to  the  future.  They 
do  not  deal  with  beliefs,  but  with  acts  and 
practices.  They  protect  any  man  In  believing 
anything  he  wants  to  believe  with  reference 
to  the  future,  but  they  prohibit  him  from  act- 
ing or  practicing  anything  in  any  manner 
contrary  to  good  morals  or  the  public  weal 
as  prescribed  by  the  laws  of  the  land.  As 
said  by  Chief  Justice  Walte,  In  Reynolds  v. 
United  States,  98  IT.  S.  145,  25  L..  Ed.  244: 
"Laws  are  made  for  the  government  of  ac- 
tions; and,  while  they  cannot  Interfere  with 
mere  religious  belief  and  opinions,  they  may 
with  practices." 

This  conclusion  Is  clearly  borne  out  and 
supported  by  the  provisions  of  section  4  of 
article  1  of  the  Constitution,  known  as  the 
"Declaration  of  Rights."  There  the  framers 
of  the  Constitution  specifically  recognized  the 
right  of  every  one  to  the  "enjoyment  of  relig- 
ious faith  and  worship,"  and  asserted  that  no 
one  should  ever  "be  denied  any  civil  or  politi- 
cal right,  privilege,  or  capacity  on  account  of 
hl«  religious  opinions."  It  also  provided  that 
"liberty  of  conscience"  should  not  be  con- 
strued to  either  Justify  or  "excuse  acts  of 
licentiousness  or  Justify  polygamous  or  other 
pernicious  practices,  •  •  •  nor  to  permit 
any  iwrson,  organization  or  association  to  di- 
rectly or  indirectly  aid  or  abet,  counsel  or 
advise,  any  person  to  commit  the  crime  of 
bigamy  or  polygamy,  or  any  other  crime." 
The  section  referred  to  is  as  follows:  "Sec. 
4.  The  exercise  and  enjoyment  of  religloiis 
faith  and  worship  shall  forever  be  guaran- 
teed; and  no  person  shall  be  denied  any  civil 
or  political  right,  privilege,  or  capacity  on  ac- 
count of  bis  religious  opinions;  but  the  lib- 
erty of  conscience  hereby  secured  shall  not  be 
construed  to  dispense  with  oaths  or  af&rma- 
tions,  or  excuse  acts  of  licentiousness  or  Jus- 
tify polygamous  or  other  pernicious  practices, 
inconsistent  with  morality  or  the  peace  or 
safety  of  the  state;  nor  to  permit  any  person, 
organization  or  association  to  directly  or  indi- 
rectly aid  or  abet,  couasel  or  advise,  any  per- 
son to  commit  the  crime  of  bigamy  or  polyga- 
my, or  any  other  crime.  No  person  shall  be 
required  to  attend  or  support  any  ministry  or 
place  of  worship,  religious  sect  or  denomina- 
tion, or  pay  tithes  against  his  consent;  nor 
shall  any  preference  be  given  by  law  to  any 
religious  denomination  or  mode  of  worship. 
Bigamy  and  polygamy  are  forever  prohibited 
in  the  state,  and  the  Legislature  shall  pro- 
vide by  law  for  the  punishment  of  such 
crimes." 

Now,  celestial  and  patriarchal  marriages, 
to  l>e  participated  in  in  the  next  world,  or  a 
future  life,  cannot  be  crimes  here  and  in 
this  life  under  a  dvll  and  man-mnde  govern- 
ment; but,  whenever  they  are  prncticed.  in 
this  present  life,  to  the  extent  of  more  than 
one  at  a  time,  they  become  bigamous  or  polyg- 
tmous,  and  are  prohibited  by  tho  organic 
law  of  the  state.  It  therefore  clearly  api^ars 
that    the    convention    itself    was    guarding 


against  acts  and  practices  and  teachings, 
and  not  against  beliefs.  There  was  no  ob- 
jection at  that  time,  and  can  be  no  consti- 
tutional one  now,  to  a  man  believing  that 
the  wife  to  whom  he  is  married  in  this  life 
will  Iks  his  wife  in  the  hereafter,  and  there 
can  be  no  objection  to  his  marrying  her  for 
both  "time  and  eternity" ;  but  what  the  Con- 
stitution objects  to  and  forbids  is  a  man 
having  more  than  one  wife  at  any  one  time, 
whether  he  be  united.  Joined,  or  married  to 
her  by  a  celestial  marriage  ceremony  for  "all 
time  and  eternity"  or  by  a  purely  civil  mar- 
riage ceremony  by  a  Justice  of  the  peace,  or 
other  civil  officer,  "for  time  only."  Nor  does 
the  fact  that  a  man  belongs  to  a  church  that 
teaches  that  marriage  ceremonies,  celebrat- 
ed by  its  duly  authorized  officers  and  eccle- 
siastics, remain  In  force  and  effect  during 
both  this  life  and  ail  eternity  disqualify  him 
for  an  elector,  so  long  as  it  does  not  teach 
or  co«mtenance  more  than  one  of  such  mar- 
riages for  the  same  person,  during  the  same 
period  of  time,  so  as  to  make  such  marriages 
bigamous  or  polygamous. 

Following  close  upon  the  adoption  of  the 
Constitution  by  popular  vote,  the  Supreme 
Court  of  the  United  States,  In  Davis  v.  Rea- 
son, sustained  and  affirmed  the  i)ower  of  a 
territory  or  state  to  place  such  restrictions 
and  limitations  on  the  right  of  franchise  as 
contained  in  this  Constitution.  Soon  there- 
after, and  in  the  autumn  of  1890,  the  presi- 
dent of  the  church,  Wllford  Woodruff,  Is- 
sued what  has  been  popularly  known  as  the 
"Manifesto,"  whereby  the  church  authorities 
renounced  the  doctrine  of  bigamy  and  polyg- 
amy, and  declared  that  it  should  no  longer 
be  a  tenet  of  the  church  or  of  their  religions 
faith  or  doctrine,  and  should  not  be  taught 
or  practiced  by  it  or  any  of  its  members  or 
adherenta  This  declaration  by  the  church 
authorities  was  accepted  by  the  United 
States  government,  and  President  Harrison 
accordingly,  on  January  4,  1893,  issued  a 
proclamation,  extending  general  amnesty  and 
pardon  to  all  those  who  were  liable  to  pun- 
ishment under  the  law  prior  to  November  1, 
1890,  and  who  had  subsequently  obeyed  the 
law.  9  Messages  and  Papers  of  the  Presi- 
dents, p.  308.  The  state  of  Idaho  also  ac- 
cepted their  declaration,  and  from  1894  to 
the  present  time,  so  far  as  we  are  Informed, 
.  the  members  and  adherents  of  the  Mormon 
Church  have  quite  generally  exercised  the 
right  of  franchise  as  fully  as  any  other 
class  or  body  of  our  citizens.  In  tholr  exer- 
cise of  this  right  all  our  citizens  seem  to 
have  assented,  until  within  the  last  few 
years.  The  Inhibitions  of  section  8  of  article 
0  of  the  Constitution,  however,  are  Just  as 
positive  to-day  as  over  against  any  jierson 
who  may  fall  within  its  prohibltlous.  Wheth- 
er they  do  or  not  is,  in  every  case,  purely 
a  question  of  fact. 

In  the  light  of  the  foregoing  Inquiry  and 
Investigations  we  conclude  that  the  framers 
of  the  Constitution,  and  the  people  In  Its 
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adoption,  Jn  employing  the  words  "biga- 
mous," "polygamous,"  "plural,"  "celestial" 
and  "patriarchal"  niarriagt's.  meant  and  In- 
tended to  prohibit  and  forbid  a  man  hav- 
ing more  than  one  wife  at  any  one  time,  vm- 
der  whatever  name  or  designation  he  might 
choose  to  style  his  marriage;  and  that  the 
use  of  each  of  those  words  was  directed 
against  bigamous  and  polygamous  marriages. 
A  celestial  or  patriarchal  marriage,  there- 
fore, in  order  to  come  within  the  prohibition 
of  the  provision  of  the  Constitution  must  l)e 
bigamous  or  polygamous.  One  who  teaches 
or  practices  having  more  than  one  wife  at 
any  one  time,  or  belongs  to  an  organization 
that  teaches  such  a  doctrine,  Is  disqualified 
for  the  duties  of  an  elector,  and  consequently 
for  holding  any  civil  office  under  the  laws 
of  this  state.  On  the  other  hand,  It  was 
never  intended  by  the  Constitution  to  in  any 
manner  Interfere  with  the  religious  beliefs 
and  opinions  of  any  one.  The  Constitution 
was  directed  against  acts,  practices,  and 
teachings  with  reference  to  this  life,  and 
not  against  beliefs  and  opinions  In  regard 
to  the  hereafter. 

The  judgment  must  be  affirmed;  and  It  is 
so  ordered,  with  costs  In  favor  of  respondent. 

SULLIVAN  and  STEWART.  JJ.,  concur 
both  In  the  conclusions  reached  and  In  the 
statements  made  and  reasoning  employed  In 
the  opinion. 


COPLEW  v.  DURAND  et  al.     (L.  A.  1,999.) 
(Supreme  Court  of  Caiifornia.    March  24,  1908.) 

1.  Contracts  —  Performance  —  Approval  of 
Abciiitect. 

Wiiere  work  is  to  be  done  to  tlip  satisfac- 
tion of  a  person  evidenced  by  a  certificate,  the 
production  of  such  a  certificate  is  a  condition 
precedent  to  a  rigiit  of  action  on  the  contract. 

[Ed.  Note. — For  cases  in  iroint.  see  Cent.  Dig. 
vol.  11,  Contracts,   §§  1308^1317.] 

2.  Same— WiTHHOLniNO  Certificate. 

Where  from  the  nature  of  worlc  to  be  paid 
for  on  certificate  of  approval  by  an  architect 
tijere  might  be  latent  defects,  not  discovernbie 
at  the  time  of  completion,  but  becoming  patent 
after  lapse  of  time,  or  the  defects  were  ap- 
parent and  the  architect  frequently  called  tlie 
contractor's  attention  to  tiiem  and  paid  the 
progress  payments  under  repeated  promises  of 
tile  contractor  to  repair  the  defects  before  the 
worl£  was  finally  turned  over  for  acceptance, 
there  was  reserved  to  the  architect  the  right  or 
final  approval  or  rejection  at  the  time  of  final 
payment. 

3.  Same— Fraud. 

Where  work  to  he  paid  for  on  certificate  of 
approval  by  an  architect  has  been  comi)leted  to 
tlie  satisfaction  of  the  owner  and  the  arciiitect, 
and  the  architect  without  warrant  refases  to 
issue  his  certificate,  the  refu-sal  under  such  cir- 
cumstances being  unreasonable,  the  necessity  for 
production  tiioreof  as  a  condition  precedent  to 
an  action  on  the  contract  is  dispensed  with. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  11,  Contracts,  §§  1310,  1311.] 

Departnu'nt  2.  .\ppeal  from  Superior 
Court,  Los  Angeles  County ;  Charles  Monroe, 
Judge. 


Action  by  D.  Coplew  against  A.  W.  Dnrand 
and  another.  From  a  judgment  for  plaintiff, 
and  an  order  denying  a  new  trial,  defendants 
appeal.     Affirmed. 

Anderson  &  Anderson,  for  appellants.  J. 
Wiseman  Macdouald,  for  resjiondent. 

HENSHAW.  J.  Plaintiff  bad  entered  Into 
a  contract  with  defendants  to  do  the  painting, 
polishing,  enameling — in  short  the  "finishing" 
— of  the  woodwork  and  floors  of  defendants" 
house.  By  the  terms  of  tlie  contract  progress 
payments  were  to  be  made,  75  per  cent,  of 
the  contract  price  to  be  paid  on  completion, 
and  25  per  cent.  36  days  after  final  comple- 
tion. The  progress  juiyments  were  made  as 
in  the  contract  provided,  and  this  action  is 
brought  to  recover  the  25  per  cent,  final  pay- 
ment, which  defendants  refused  to  make. 

Tile  contract  provided  that  the  work  was 
to  be  "strictly  first-class  and  to  be  done  to  the 
entire  satisfaction  of  the  owner  and  tlie  archi- 
tect" ;  as  to  the  payments,  "that  in  each  of 
said  cases  a  certificate  be  obtained  and  sign- 
ed by  the  said  architect"  Defendants'  re- 
fusal to  pay  was  based  upon  the  declaration 
of  the  architect  that  the  work  was  not  first- 
class  and  was  not  done  to  his  satisfaction. 
Where  work  is  to  be  done  to  the  satisfaction 
of  a  person,  evidenced  by  a  certificate  to  that 
effect,  the  production  of  such  a  certificate  is 
a  condition  precedent  to  a  right  of  action 
upon  the  contract.  This  proposition  Is  too 
well  established  to  be  questioned,  and,  indeed, 
is  not  questioned  in  this  case.  Holmes  v. 
Richet,  56  Cal.  307,  38  Am.  Rep.  54;  Loup  v. 
California,  etc.,  Co.,  C3  Cal.  97;  Cox  v.  Mc- 
Laughlin, 63  Cal.  196;  Tally  v.  Parsons,  131 
Cal.  516,  63  Pac.  833 ;  Kihlberg  v.  U.  S.,  97 
U.  S.  398,  24  L.  Kd.  1106;  Wangler  v.  Swift, 
90N.  Y.  38;   9  Cyc.  618. 

To  make  his  case.  In  the  absence  of  such 
certificate,  the  contractor  pleaded  and  the 
court  found  that  the  work  was  done  to  the 
entire  satisfaction  of  the  owner  and  the  archi- 
tect, and  that  the  refusal  to  issue  the  com- 
pletion certificate  was  wrongful  and  was  due 
to  plaintiff's  refusal  to  do  certain  repair  work 
which  was  not  required  of  him  by  the  con- 
tract. The  evidence,  while  conflicting,  estab- 
lished to  the  satisfaction  of  the  trial  court 
the  following  facts :  Under  the  terms  of  the 
contract  plaintiff  was  to  be  paid  $2,165.  The 
work  consisted  of  the  finishing  of  the  wood- 
work of  the  doors  and  walls  and  the  finishing 
of  the  hardwood  floors.  The  hardwood  floors 
were  naturally  the  last  woodwork  to  be  put 
in  place  and  the  last  to  be  finished  by  the 
contractor.  The  contractor  proceeded  with 
his  work  upon  the  doors  and  walls,  receiving 
partial  payments.  In  the  early  part  of  Au- 
gust he  had  completed  all  this  work,  and 
notliiiig  remained  for  him  to  do  under  his 
contract  but  to  finish  the  floors,  which  were 
not  as  yet  ready  for  him.  The  architect  ask- 
ed the  plaintiff  what  would  be  the  value  of 
the  work  which  he  had  yet  to  do  upon  the 
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floora,  and  plaintiff  replied,  "Abont  $200."  i 
The  architect  then  stated  that  he  would  al- 
low him  the  full  75  per  cent  of  the  contract 
price,  deducting  the  value  of  the  separate 
work  yet  to  be  done  upon  the  floors,  and  did 
so;  the  architect  himself  testifying  that  he 
knew  that  he  bad  paid  precisely  75  per  cent, 
of  the  entire  contract  price,  excepting  $200, 
the  cost  or  the  value  of  the  work  upon  the 
floors.  It  Is  In  evidence  on  behalf  of  the 
plaintiff  that  at  the  time  of  the  completion  of 
all  this  woodwork,  excepting  the  floors,  the 
architect  and  owner  both  expressed  them- 
selves satisfied  with  it  This  condition  of  af- 
fairs obtained  from  August  8,  1904,  when  the 
last  payment  amounting  to  75  per  cent  was 
made,  until  January  22,  1905,  when  plaintiff 
finally  completed  the  work  upon  the  floors. 
The  delay  was  through  no  fault  of  his. 
Meantime  decorators  had  been  called  in,  and 
in  doing  their  work  they  had  injured  the 
work  done  by  plaintiff.  This  is  not  disputed, 
and  a  separate  contract  was  entered  Into  by 
defendants  with  plaintiff  to  repair  the  dam- 
age so  occasioned  by  the  decorators.  This 
work,  in  turn,  he  did  to  the  apparent  satisfac- 
tion of  the  defendants.  At  least  he  was  paid 
in  full  therefor.  It  Is  not  satisfactorily  ex- 
plained why  at  this  time  be  should  have  been 
employed  at  a  special  price  to  do  this  repair 
work,  if,  as  defendants'  architect  contends,  he 
was  at  that  time  insisting  that  the  original 
work  was  Incomplete,  unsatisfactory,  and 
poor.  The  floors  were  done  by  plaintiff,  as 
the  court  finds,  in  a  satisfactory  and  work- 
manlike manner.  Then,  when  in  due  course 
plaintiff  demanded  bis  flnal  payment,  the 
architect  refused  to  give  him  a  flnal  certlfl- 
cate,  stating  that  the  woodwork  had  been 
damaged  by  water,  panels  and  Joists  were 
cracked  and  would  have  to  be  replaced,  and 
that  he  looked  to  the  plaintiff  to  finish  these 
damaged  panels  and  Joists,  to  which  plaintiff 
replied  that  he  could  not  be  expected  to  do 
the  work  twice,  when  he  was  paid  but  once 
for  it  In  fact  it  was  necessary  to  replace 
panels  to  the  number  of  about  60,  and  those 
panels  In  turn  had  to  be  "finished." 

Appellants,  however,  contend  that  notwith- 
standing these  progress  payments  which  had 
been  made,  and  notwithstanding  the  fact  that 
the  woodwork  bad  been  completed  to  the  sat- 
isfaction of  the  architect  and  owners,  and 
evidence  of  that  completion  given  by  the 
payment  of  the  75  per  cent,  still  the  owners 
and  architect  retained  a  right  under  the  con- 
tract to  exercise  a  later  Judgment,  and  were 
not  legally  required  to  pass  final  Judgment 
nntil  the  contractor  was  ready  to  turn  over 
to  them  his  work  as  complete.  Haynes  v. 
Second  Baptist  Church,  88  Mo.  285,  67  Am. 
Rep.  413.  In  this  connection  It  Is  pointed  out 
that  the  very  finding  of  the  court  while  to 
the  effect  that  the  work  had  been  performed 
to  the  satisfaction  of  the  architect  and  own- 
er, declared  also  that  It  was  not  performed 
in  a  good  and  workmanlike  manner,  so  that 


whatever  pajrments  the  owners  and  architect 
might  choose  to  make  during  the  progress, 
they  still  had  the  right  to  refuse  the  certifi- 
cate for  the  final  payment  if  at  that  time  the 
work  had  not  been  performed  to  their  satis- 
faction under  the  terms  of  the  contract  This 
undoubtedly  is  true.  Where,  from  the  nature 
of  the  work,  there  might  be  latent  defects, 
not  discoverable  at  the  time  of  completion, 
but  becoming  x>atent  after  the  lapse  of  time, 
It  might  be  Important  that  the  architect 
should  not  exercise  final  Judgment  until  after 
the  lapse  of  the  36  days;  or  where,  as  the 
architect  contends  In  this  case,  the  defects 
were  apparent  and  he  frequently  called  the 
contractor's  attention  to  them,  and  paid  the 
75  per  cent,  under  repeated  promisee  of  the 
contractor  to  repair  the  defects  before  the 
work  was  finally  turned  over  for  acceptance. 
Under  such  circumstances  it  would  unhesitat- 
ingly be  held  that  there  was  reserved  to  the 
architect  the  right  of  flnal  approval  or  rejec- 
tion at  the  expiration  of  the  time  named.  This 
was  the  position  of  the  defendants  in  this 
case,  and  that  position  was  supported  by  the 
testimony  of  the  architect  But  the  dIfQculty 
which  confronts  appellants  lies  In  the  fact 
that  the  court  did  not  accept  their  version. 
Its  direct  flndlng  that  the  work  was  done  to 
the  satisfaction  of  the  architect  impliedly, 
but  positively,  negatives  the  contention  that 
be  was,  during  all  of  that  time.  Insisting  that 
the  work  was  Imperfect  and  incomplete. 

The  case  which  is  thus  presented  Is  one 
where  the  work  has  been  completed  to  the 
satisfaction  of  the  owner  and  architect  and 
the  latter  thereafter  and  without  warrant  re- 
fuses to  Issue  his  certificate  for  the  flnal  pay- 
ment. The  refusal  under  these  circumstan- 
ces being  unreasonable,  the  necessity  for  the 
production  of  the  certlflcate  is  dispensed 
with.  Katz  V.  Bedford.  77  Cal.  322,  19  Pac. 
523,  1  L.  R.  A.  826 ;  Nolan  v.  Whitney,  88  N. 
Y.  649 ;  Phillips,  etc.,  Co;  v.  Seymour,  91  U. 
S.  646,  23  L.  Ed.  341. 

For  these  reasons,  the  Judgment  and  order 
appealed  from  are  affirmed. 


We    concur : 
LAND,  J. 


LORIGAN,     J. ;     McFAR- 


153  Cal.  282 
CAMPBELL  V.  SANTA  MARIA  OIL  &  GAS 

CO.     (I*  A.  1,961.) 

(Supreme  Court  of  California.    March  24.  1908. 

RebearinK  Denied  April  23,  190a) 

1.  Corporations  —  Contracts  for  Isbuk  of 
Stock — LiABiLrrr  to  Assessment. 

Plaintiff,  a  lessee  of  oil  property,  who  was 
also  director  and  secretary  in  a  corporation,  pro- 
posed at  a  director's  meetinK  that  the  corpora- 
tion acquire  the  leasehold  to  be  paid  for  in  stock 
of  the  company  issued  as  fully  paid  and  non- 
assessable. At  a  subsequent  stockliolders'  meet- 
ing; the  directors  were  requested  to  purchase  for 
$300,000,  "payable  in  the  fully  paid  stock"  of 
the  company,  without  specifyiuR  that  the  stock 
should  be  nonassessable.  The  offer  in  this  form 
was  made  by  the  board  of  directors,  and  was 
accepted,  and  the  conveyance  mada.    Plaintiff 
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bimielf  as  Becretaiy  prepared  tlie  certificates  of 
stock,  and  caused  to  be  printed  across  the  face 
of  each  the  word  "nonassessable."  Held,  that 
it  was  not  the  mere  offer  of  plaintiff  to  sell  for 
nonassessable  stock,  but  the  offer  which  the  cor- 
poration made  in  return  to  bu7  for  "fully  paid" 
stock  and  its  acceptance  which  constituted  the 
contract,  and  the  fact  tbat  plaintiff  caused  the 
word  "nonassessable"  to  be  printed  on  the  cer- 
tificates without  authority  had  no  weight  in  de- 
termining the  rights  of  the  original  parties, 
whatever  effect  the  word  might  have  had  if  the 
stock  had  passed  into  the  hands  of  an  innocent 
purchaser  without  notice. 
2.  Same— Ofticebb— Estoppel    to    Qtjestioh 

Rbguxabity  of  Cobpobate  Acts. 

A  director  of  a  corporation,  who  voted  as 
such  for  the  levying  of  an  assessment  on  the 
capital  stock,  is  estopped  to  object  to  defects 
and  irregularities  in  Uie  assessment,  and  the  es- 
toppel binds  the  assignee  of  his  interests. 
8.  Same— Recovebt  of  Stock— Action— Ten - 

DEB — Sufficiency. 

A  tender  to  a  corporation  by  the  owner  of 
stock  which  was  sold  for  a  delinquent  assess- 
ment of  the  amount  of  the  delinquent  assessment 
and  costs  is  insufficient  to  sustain  an  action  un- 
der Civ.  Code,  J  347,  providing  that  no  action 
must  be  sustained  to  recover  stock  sold  for  de- 
linquent assessments  upon  the  ground  of  irregu- 
larity in  the  assessment,  unless  the  party  first 
tenders  to  the  corporation  or  the  party  holding 
the  stock  sold,  the  sum  for  which  it  was  sold, 
with  subsequent  assessments  "and  interest  on 
such  sums  from  the  time  they  were  paid." 

Department  2.  Appeal  from  Superior 
Court,  Los  Angeles  County ;  M.  T.  Allen  and 
Charles  Monroe,  Judges. 

Action  by  John  B.  Campbell  against  the 
Santa  Maria  Oil  &  Gas  Company.  Judgment 
for  defendant,  and  plaintiff  appeals.  Af- 
firmed. 

J.  F.  Conroy,  for  appellant  Wright,  Bell 
&  Ward,  for  respondent 

HEXSnAW,  J.  This  Is  an  action  brought 
by  the  assignee  of  one  Kloeckner  to  recover 
certain  stock  sold  for  delinquent  assessment 
under  section  347  of  the  Civil  Code.  Defend- 
ant Is  a  California  corporation,  having  a  capi- 
tal stock  of  $500,000  divided  into  500,000 
shares  of  the  par  value  of  $1  each.  Plaintiff's 
right  to  relief  is  based  upon  his  allegations 
of  certain  irregularities  In  the  assessment 
and  upon  bis  claim  that  there  was  an  agree- 
ment that  the  stock  in  question  should  be  non- 
assessable. The  court  found  against  plain- 
tiffs contentions.  Judgment  passed  for  the 
defendant,  and  plaintiff  appeals. 

As  plaintiff  Is  but  tbe  assignee  of  Kloeck- 
ner, with  whom  all  of  the  transactions  of  the 
corporation  were  had,  his  name  may  be  drop- 
ped from  consideration.  Kloeckner  and  oth- 
ers were  the  lessees  of  certain  oil  land  In 
Santa  Barbara  county.  The  owners  of  the 
leasehold  concluded  to  Incorporate  for  con- 
venience In  operating  their  property.  To  that 
end  certain  of  them,  including  Kloeckner,  sub- 
scribed to  articles  of  incorporation  and  for 
five  shares  of  the  capital  stock  of  the  defend- 
ant company.  The  Incorporation  was  duly 
had.  At  the  first  directors'  meeting  after  the 
ofllcers  of  tbe  corporation  had  been  chosen 
Kloeckner,  being  one  of  the  directors  and  sec- 


retary of  tbe  corporation,  proposed  that  the 
corporation  acquire  the  leasehold.  If  possible, 
from  himself  and  bis  associates,  "and  to  use 
in  payment  of  tbe  purchase  capital  stock  of 
tbe  company  to  any  amoimt  not  to  exceed 
$300,000;  the  stock  to  be  Issued  as  fully  paid 
and  nonassessable  by  tbe  company."  At  the 
stockholders'  meeting  next  held  tbe  stockhold- 
ers requested  the  board  of  directors  "to  pur- 
chase said  leasehold  interest  for  the  price  of 
1300,000,  payable  In  the  fully  paid  stock  of  this 
company."  After  this  action  at  the  stock- 
holders' meeting  another  directors'  meeting 
was  held  at  which  the  proposition  was  fully 
discussed,  and  It  was  resolved  to  acquire  the 
leasehold  estate  "for  300,000  shares  of  the  ful- 
ly paid  stock  of  this  company."  The  offer 
thus  formulated  the  court  finds  was  accept- 
ed, and  the  leasehold  conveyed  to  the  corpo- 
ration for  $300,000  of  the  fully  paid  capital 
stock  of  the  company.  The  conveyance  was 
actually  made  to  tbe  corporation,  the  stock 
ordered  Issued  to  Kloeckner  and  bis  asso- 
ciates In  such  proportion  as  Kloeckner  him- 
self directed  upon  payment  by  tbe  purchasers 
of  the  United  States  revenue  tax.  Kloeckner, 
in  fact  prepared  these  certificates  for  Issu- 
ance. Tbe  stock  certificates,  which  he  him- 
self, as  secretary,  procured  to  be  printed,  bore 
upon  the  face  of  each,  without  authority  from 
the  board  of  directors,  the  word  "nonassess- 
able." The  contention  that  the  contract  be- 
tween Kloeckner  and  the  company  was  for 
nonassessable  stock  Is  based  upon  these  cir- 
cumstances. But  It  was  not  the  mere  offer  of 
Kloeckner  to  sell  the  leasehold  interest  for 
$300,000  of  nonassessable  stock  which  fixed 
the  liability  of  tbe  corporation.  It  was  the 
offer  which  the  corporation  In  turn  made  to 
Kloeckner,  and  which  he  accepted,  which  de- 
termines the  rights  of  tbe  parties.  By  that 
offer,  and  In  the  acceptance  of  that  offer.  It 
nowhere  appears  tbat  nonassessablllty  of  tbe 
stock  was  a  condition  of  tbe  contract.  In 
terms,  the  leasehold  was  to  be  conveyed  to 
the  corporation  for  300,000  shares  of  the  ful- 
ly paid  capital  stock  of  the  company,  and  this 
in  fact  was  done,  and  the  circumstance  that 
Kloeckner  himself  caused  to  be  printed  on  the 
stock  certificates  of  the  company  the  word 
"nonassessable"  can  have  no  weight  In  de- 
termining the  rights  of  tbe  original  parties 
to  the  contract  whatever  effect  the  words 
might  have  If  the  stock  had  passed  Into  the 
bands  of  an  innocent  purchaser,  without  no- 
tice. 

It  was  pleaded  by  the  defendant  that 
Kloeckner  was  estopped  from  denying  the 
validity  of  the  assessment,  in  tbat  he  was  a 
director  of  the  defendant  corporation,  and 
voted  affirmatively  for  the  adoption  of  the 
resolution  levying  the  assessment  The  court 
so  found  upon  abundant  evidence.  That  hav- 
ing participated  in  all  of  these  matters,  and 
having  voted  as  a  director  for  the  levying  ot 
this  assessment  an  estoppel  Is  ralsod  against 
Kloeckner's  objections  to  the  defects  and  lr< 
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regularities  In  the  assessment,  ia  too  well  set- 
tled to  require  discussion.  It  Is  sufficient  to 
refer  to  tbe  cases  of  Marten  t.  Bums  Wine 
Co.,  99  Cal.  357,  83  Pac.  1107 ;  Macon  &  Au- 
gusta R.  R.  Co.  V.  Vason,  67  Ga.  814 ;  Kan- 
sas City  Hotel  Co.  v.  Harris,  51  Mo.  464; 
Willamette  Freighting  Co.  v.  Stannus,  4  Or. 
263 ;  Stone  v.  Great  Western  Oil  Co.,  41  111. 
86.  As  an  estoppel,  of  course,  binds  the  par- 
ties and  their  privies,  the  estoppel  Is  equally 
effective  against  Kloeclcner's  assignee,  plain- 
tiff In  this  action.  Kessler  t.  Ensley  Co.  (C. 
C.)  123  Fed.  559;  Union  Dime  Savings  Bank 
T.  Wilmot,  94  N.  T.  228,  46  Am.  Rep.  137. 

The  final  contention  of  plaintiff  Is  that  he 
elected  under  section  347  of  the  Civil  Code  to 
pay,  and  tendered  to  the  corporation,  the 
amount  of  the  assessment,  with  costs;  but, 
as  the  court  holds,  his  averment  was  simply 
that  he  offered  to  pay  the  costs  and  assess- 
ment on  the  last  day  of  the  six  months  Im- 
mediately preceding  the  sale.  This  offer  was 
insufficient  to  entitle  Kloecliner  to  redeem  or 
to  entitle  him  to  bring  the  action  under  the 
section  above  cited,  Inasmuch  as  no  tender  or 
payment  was  made  of  the  amount  of  Interest. 

For  these  reasons,  the  judgment  and  order 
appealed  from  are  affirmed. 

We  concur:  LORIGAN,  J.;  McFAR- 
LAND,  3. 


m  Cal.  m 

In  re  HEBERLE'S  ESTATE.     (L.  A.  2.0T9.) 

(Supreme  Court  of  California.    March  24.  1908. 

Rehearing  Denied  April  23,  1908.) 

1.  WoBDS  AND  Phrases— "DisTBiBtTTED." 

The  word  "distributed"  Is  not  a  technical 
word  in  conTeyaocing ;  but,  if  it  has  any  tech- 
nical meaning,  It  ia  with  reference  to  decrees 
of  distribution  in  probate  courts. 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  vol.  3,  p.  2133.] 

2.  Wnxs— OowBTBUcTios  IN  Favob  of  Tes- 
tacy—Void  Tbubis. 

A  testator  directed  real  property  to  be  held 
in  trust  for  certain  beneficiaries.  The  trust  was 
void.  The  will  further  provided  that,  in  case 
testator  slionid  dispose  of  the  trust  property,  the 
trustees  should  pay  to  the  same  beneficiaries  the 
amonnt  received  for  the  property,  "it  being  my 
will  that"  they  "receive  from  my  estate  the  said 
real  estate  or  its  vaiae."  The  trustees  were  em- 
powered to  sell  real  property,  except  the  prop- 
erty subject  to  the  trust,  "which  Is  not  to  be 
sold  bnt  is  to  be  kept  and  distribnted"  to  the 
beneficiaries.  Held,  that  the  paramonnt  inten- 
tion of  the  testator  was  not  that  the  property 
should  descend  to  his  beneficiaries  tbrouKh  a 
trust,  bnt  that  with  or  without  a  trust  they 
shonld  with  certainty  receive  property  to  that 
valae,  and,  since  a  construction  which  favors 
testacy  is  always  preferred  to  one  resulting  in 
intestacy,  the  fact  that'  the  trust  was  void 
■bonld  not  operate  to  defeat  testator's  Intention, 
and  render  him  intestate  as  to  the  estate  at- 
tempted to  be  devised  in  trust. 

Department  2.  Appeal  from  Superior 
Court,  lioa  Angeles  County;  O.  A.  Gibbo, 
Judge. 

Petition  by  Jacob  Heberle  and  another  for 
partial  distribution  to  them  as  heirs  at  law, 
of  a  portion  of  the  estate  of  George  Heberle. 


From  an  order  sustaining,  without  leave  to 
amend,  demurrers  to  the  petition,  petitioners 
appeal.    Affirmed. 

Milton  K.  Young,  F.  B.  Lacy,  and  Dennis  & 
Locwenthal,   for   appellant.     Lee,    Scott   ft 
Chase,  for  respondent  Jacob  Swigart    Mur-"" 
phy  &  Schmidt,  for  other  respondents. 

PER  CURIAM.  This  Is  an  appeal  from  an 
order  sustaining,  without  leave  to  amend,  de- 
murrers to  the  i)etItlon  of  Jacob  Heberle  and 
Bva  DIckhof  for  partial  distribution  to  than, 
as  heirs  at  law,  of  a  portion  of  the  estate  of 
George  Heberle,  deceased;  It  being  the  con- 
tention of  petitioners  that  as  to  this  portion 
he  died  Intestate.  The  petitioners'  status  as 
heirs  at  law  la  not  In  question.  The  only 
question  Is  whether  or  not  from  a  construc- 
tion of  the  will  of  deceased  Intestacy  resulted 
as  to  the  property  In  controversy. 

The  deceased  by  his  will,  after  directing 
the  payment  of  his  debts  and  funeral  expen- 
ses, devised  and  bequeathed  to  trustees  all 
the  rest  and  residue  of  his  estate  upon  speci- 
fied trusts.  By  the  seventh  paragraph  of  his 
will  he  directed  certain  real  property  upon 
Spring  street,  In  the  city  of  Ix)s  Angeles,  call- 
ed for  convenience  the  "Spring  street  proper- 
ty," of  the  estimated  value  of  $65,000,  to  be 
held  by  the  trustees  for  the  term  of  five  years, 
"and  then  the  same  by  said  trustees  to  be 
conveyed  to  the  children  of  my  deceased 
brother  Martin  Heberle,  late  of  Miamisburg, 
Montgomery  county,  state  of  Ohio,  share  and 
share  alike."  It  is  conceded  by  all  parties  to 
this  litigation  that  this  trust  Is  void.  Estate 
of  Walkerly,  108  Cal.  628,  41  Pac.  772,  40  Am. 
St.  Rep.  97 ;  Estate  of  Cavarly,  119  Cal.  408, 
61  Pac.  629 ;  Estate  of  Fair,  132  Cal.  523,  60 
Pac.  442,  64  Pac.  1000,  84  Am.  St.  Rep.  70; 
Estate  of  Dixon,  143  Cal.  511,  77  Pac.  412; 
Estate  of  Sanford,  136  Cal.  97,  68  Pac.  494.  At 
the  time  of  his  death  the  testator  still  owned 
the  Spring  street  property.  The  question  to 
be  answered  is  what  disposition  Is  to  be  made 
of  It.  Admittedly,  If  Intestacy  results  as  to 
this  property,  the  petitioners  are  entitled  to 
share  In  it 

Reading  the  whole  will,  we  find  next  tbia 
clause:  "In  case  I  shonld  dispose  of  said 
property,  then  It  Is  my  will  that  my  trustees 
pay  over  to  the  said  children  or  grandchil- 
dren of  my  said  deceased  brother  the  amonnt 
received  by  me  for  said  property.  It  being 
my  will  that  the  said  children  and  granddill- 
dren  of  my  deceased  brother  shall  recelva 
from  my  estate  the  said  real  estate  or  ita 
value."  By  the  fourteenth  paragraph  th* 
testator  empowers  the  trustees  to  convert 
real  estate  into  money  by  sale.  The  seven- 
teenth paragraph,  however,  Is  a  limitation  ot 
this  general  povrer,  and  reads  as  follows: 
"That  the  power  to  sell  my  real  estate,  as  set 
forth  In  the  fourteenth  subdivision  shall  not 
affect  my  said  Spring  street  property,  which 
Is  not  to  be  sold,  but  Is  to  be  kept  and  dis- 
tributed to  the  children  of  my  said  deceased 
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brother  Martin."  The  trust  created  by  para- 
graph 7  being  void  In  its  creation,  no  estate 
as  to  the  Spring  street  property  passed  to  the 
trustees.  If  In  the  will  there  are  no  other 
apt  words  disposing  of  the  property  upon  the 
failure  of  this  trust,  Intestacy  as  to  It  must 
be  the  result  The  trial  court  found  those 
words  in  the  seTenteenth  subdivision  of  the 
will  above  quoted,  and,  in  view  of  the  fact 
that  a  construction  which  favors  testacy  Is 
always  preferred  to  one  resulting  in  intes- 
tacy (Dunphy's  Estate,  147  CaL  96,  81  Pac. 
315),  it  may  not  be  said  that  the  Interpreta- 
tion Is  not  a  permissible  one.  The  seven- 
teenth paragraph  contains  a  direction  for  the 
"distribution"  of  the  Spring  street  property 
to  the  children  and  grandchildren.  While  it 
may  be  argued  that  the  word  has  reference 
to  distribution  by  the  trustees  under  the 
trust,  yet  it  is  not  a  word  aptly  used  for  such 
purpose,  while  it  Is  apt  in  Its  application  to 
a  direct  devise.  It  is  equally  open  to  the  con- 
struction, therefore,  that  the  distribution  to 
the  children  is  to  be  at  the  hands  of  the  court 
As  is  said  in  Estate  of  Dunphy,  supra,  the 
word  "distributed"  is  not  a  technical  word 
In  conveyancing,  and  is  not  usually  found  in 
deeds.  "If  it  have  any  legal  technical  mean- 
ing. It  has  such  meaning  with  reference  to 
decrees  of  distribution  in  probate  courts."  It 
appears  that  while  the  testator  designed  in 
case  he  died  possessed  of  the  Spring  street 
property  that  that  property  should  be  held 
for  five  years,  yet  that,  if  the  Spring  street 
property  had  been  sold,  they  were  to  receive 
in  money  the  amount  obtained  from  such  sale 
directly,  and  not  through  the  medium  of  trus- 
tees. The  paramount  idea  In  the  testator's 
mind,  therefore,  was  not  that  the  property 
should  descend  to  his  beneficiaries  through  a 
trust,  but  that  with  or  without  a  trust  they 
should  with  certainty  receive  property  to  that 
value  from  his  estate.  Under  the  wording  of 
this  Instrument  therefore,  the  trial  court  was 
correct  in  holding  that  its  conclusion  that  the 
trust  was  void  did  not  In  contemplation  of 
the  other  language  employed  In  the  will,  so 
defeat  the  testator's  Intent  as  to  render  Im- 
perative a  finding  of  Intestacy. 

For  which  reason  the  decree  appealed  from 
Is  affirmed. 


IS3  Cal.  »5 
STREATOR  v.  LINSCOTT  et  al.    (S.  F. 
4,976.) 

(Supreme  Court  of  California,     March  2C. 
1908.) 

1.  Pleading— Sufficiency  of  Allegatio.'^s— 
Conclusion  or  Facts. 

An  allRKation  in  an  action  to  enjoin  the  is- 
suance of  bonds  that  nlaintiff  has  no  spi-cdy  or 
adequate  remedy  at  law  is  a  more  conohision  of 
law  without  value,  in  the  absence  of  allegation 
of  facts  supportinif  it. 

2.  IN.IUNCTI0N— GbOUNDS   OF  RELIEF— iNJUBT 
TU  BEATEN  ED, 

Where,  if  a  taxpayer  Is  rislit  in  his  con- 
tention that  Pol.  Code.  «8  ]SS()-188C.  authoriz- 
ing the  issuance  of  school  dUtricl  bonds,  have. 


as  to  school  districts  composed  in  whole  or  in 
part  of  municipal  corporations  of  the  fifth  class, 
been  supeni<>ded  by  Act  March  23,  181)3.  Laws 
1893.  p.  292.  c.  210,  and  an  amendment  thereof. 
approved  -March  11.  1897,  Laws  1S97,  p.  103.  e. 
99,  the  allesred  invalidity  of  the  issue  of  l>ond!t 
souf;ht  to  be  enjoined  will  appear  on  the  face  of 
the  bonds,  the  taxpayer  can  suffer  no  damage 
if  the  bonds  are  put  in  circulation,  they  beinte 
void  even  in  the  hands  of  bona  fide  holders,  and 
has  no  cause  of  action. 

3.  Appeal  —  Review — Scofb  —  Theory  aad 
Groi-nds  of  1>ecisios  of  Lower  Court. 

Where,  in  an  action  by  a  taxpayer  to  enjoin 
the  issue  of  school  district  bonds  on  the  irround 
that  Pol.  Co<le,  §{!  188O-1SS0.  authorizine  the 
issuance  of  school  district  bonds  as  to  school  dis- 
tricts composed  in  whole  or  in  part  of  municipal 
corporations  of  the  fifth  class,  have  been  super- 
seded by  act  approved  March  23,  189.3,  Laws 
1893,  p.  292.  c.  210;  and  an  amendment  there- 
of, approved  March  11, 1897.  Laws  1S97,  p.  103, 
c.  99,  and  that  the  provisions  of  that  act  as 
amended  were  violated  in  various  particulars  by 
the  bonds  proposed  to  be  issued  and  the  proceed- 
ings pnrportiuK  to  authorize  their  issuance,  the 
court  below  declined  to  pass  on  the  question 
raised  by  defendants  that  the  act  of  ISOH  and 
its  amendment,  if  applicable  to  the  school  dis- 
trict in  question,  was  unconstitutional,  and  sus- 
tained a  demurrer  on  the  ground  that  the  com- 
plaint did  not  show  that  the  taxpayer  would  suf- 
fer any  injury  by  issue  of  the  bonds,  the  Su- 
preme Court  will  not  decide  the  question  of  the 
validity  of  the  bonds  "independent  of  the  ground 
upon  which  the  superior  court  based  its  deci- 
sion," since,  if  on  examination  it  should  agree 
with  the  contention  that  the  district  in  issuing 
the  bonds  must  proceed  under  the  act  of  1893. 
it  could  not  afford  the  taxpayer  any  relief  with- 
out reversing  a  judgment  rightly  made  on  a 
ground  fairly  presented  by  the  record. 

4.  Same— Review— AnsTRACT  Questions. 

The  Supreme  Court  will  not  undertake  to 
decide  abstract  questions  of  law  at  the  request 
of  a  paru-  who  shows  no  substantial  right  that 
can  be  affected  by  a  decision  either  way. 

[Ed.  Note.--For  cases  in  i«>iiit.  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  if  3122,  3331-3341.] 

In  Bank.  Appeal  from  Superior  Court, 
Santa  Cruz  County;  Lucas  F.  Smith,  Judge. 

Action  by  Clark  P.  Streator  against  James 
A.  Linscott  and  others,  chairman  of  the  board 
of  supervisors  and  other  ofiBccrs  of  the  county 
of  Santa  Cruz.  Judgment  for  defendants, 
and  plaintiff  appeals.    Affirmed. 

Hugh  R.  Osborn,  City  Atty,,  for  appellant 
Benj.  K.  Knight  Dist  Atty.,  for  respondents. 

SLOSS,  J.  This  is  an  action  brought  by  a 
resident  and  taxpayer  of  the  city  of  Santa 
Cruz  against  the  chairman  of  the  board  of 
supervisors  and  other  officers  of  the  county 
of  Santa  Cruz  to  enjoin  them  from  elgning 
or  issuing  certain  bonds  authorized  by  a  vote 
of  the  electors  of  a  school  district  embracing 
the  city  of  Santa  Cruz  and  certain  outlying 
terrltoiy.  A  demurrer  to  the  complaint  was 
sustained,  and  the  plaintiff  appeals  from  the 
ensuing  Judgment  of  dismissal. 

The  complaint  sets  forth  the  proceedings 
had  for  the  purpose  of  authorizing  the  Issu- 
ance of  the  bonds.  It  Is  not  disputed  that 
these  proceedings  were  In  strict  accordance 
with  sections  18S0  to  1886  of  the  PollUcal 
Code.  The  position  of  the  appellant  is,  how- 
ever, that  these  sections  have,  as  to  school 
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districts  composed  tn  whole  or  in  part  of 
municipal  corporations  of  the  fifth  class,  to 
which  It  is  claimed  the  city  of  Santa  Cruz 
l>elong3,  been  superseded  by  an  act  entitled! 
"An  act  to  enable  school  districts  in  cities 
of  the  fifth  class,  and  school  districts  which 
embrace  territory,  a  portion  of  which  is  with- 
in and  a  portion  of  which  is  without  such 
dtiea  of  the  fifth  class,  to  issue  bonds,  etc.," 
approved  March  23,  1893  (St.  1893,  p.  292,  c. 
210),  and  an  amendment  to  said  act  approved 
March  U,  1897  (St  1897,  p.  103,  c.  99).  It  is 
pointed  out  that  the  provisions  of  this  act  as 
amended  are  violated  in  various  particulars 
'oy  the  bonds  proposed  to  be  issued,  and  the 
proceedings  purporting  to  authorize  their  is- 
suance. The  contention  of  the  respondents 
in  the  lower  court  apparently  was  that  the 
act  of  1893  and  its  amendment,  if  applicable 
to  the  school  district  In  question,  are  uncon- 
stitutional. The  Judgment  contains  a  state- 
ment showing  that  the  court  below  declined 
to  pass  upon  the  constitutional  question  in- 
volved, and  tliat  the  demurrer  was  sustained 
upon  the  ground  that  the  complaint  did  not 
show  that  the  plaintiff  would  suffer  any  In- 
Jury  by  reason  of  the  Issuance  of  the  bonds. 
In  this  the  court  was  clearly  right  Ali  that 
the  complaint  contains  connecting  the  plain- 
tiff with  the  subject-matter  of  the  suit  Is  to 
be  found  in  the  allegations  that  he  is  a  resi- 
dent and  taxpayer  of  the  city  of  Santa  Cruz, 
and  that  he  "has  no  speedy  or  adequate  rem- 
edy at  law."  The  latter  Is,  of  course,  a  mere 
conclusion  of  law,  valueless  in  the  absence  of 
averment  of  facts  supporting  it 

The  complaint  sets  forth  at  length  an  order 
of  the  board  of  supervisors  prescribing  the 
form  of  the  proposed  bonds.  From  this  It 
appears  that  the  bonds  themselves,  if  issued, 
will  contain  at  least  two  provisions  which,  ac- 
cording to  the  contention  of  the  appellant, 
conflict  with  the  requirements  of  the  act  of 
1893  as  amended:  (1)  The  boaia  provide 
that  Interest  shall  be  payable  annually,  while 
the  only  authority  given  by  the  act  of  1803 
is  to  issue  bonds  bearing  Interest  "to  be  pay- 
able semiannually";  (2)  the  bonds  declare 
that  they  are  issued  and  sold  "for  the  pur- 
pose of  raising  money  for  purchasing  school 
lots,  for  building  one  or  more  school  houses, 
or  insuring  the  same,"  etc.  The  act  of  1803 
does  not  authorize  the  issuance  of  bonds  for 
the  purpose  of  insuring  schoolhonses  or  other 
proiierty.  The  respondents  suggest  no  doubt 
of  the  sufficiency  of  either  of  these  objections 
to  invalidate  the  bonds,  if  the  act  of  1893  is 
the  only  law  authorizing  the  Issuance  of  such 
bonds.  If  the  appellant  Is  right  In  his  con- 
tention that  this  act  is  the  one  that  governs, 
the  alleged  invalidity  of  the  Issue  will  appear 
on  the  face  of  the  bonds,  and  they  will  be 
void  even  in  the  hands  of  bona  fide  holders 
for  value.  "It  results  that  the  plaintiff  as  a 
taxpayer  can  suffer  no  damage  if  the  bonds 
•re  put  in  circulation,  and  has  no  cause  of 
action."    McCoy  T.  Briant,  63  CaL  247;  Hop- 


kins  T.  Lovell,  47  Ma  102;  Polly  ▼.  Hopkins^ 
74  Tex.  145,  11  S.  W.  1084. 

We  are  informed  by  the  appellant's  brief 
that  this  is  "a  friendly  proceeding  to  deter- 
mine the  validity  of  the  legal  method  adopt- 
ed," and  are  asked  to  decide  the  question  of 
such  validity  "Independent  of  the  ground  up- 
on which  the  superior  court  based  its  deci- 
sion." This  we  cannot  do.  It  we  should,  up- 
on examination,  agree  with  the  contention 
that  this  district,  in  issuing  bonds,  must  pro- 
ceed under  the  act  of  1803,  we  could  not  af- 
ford the  appellant  any  relief  without  revers- 
ing a  Judgment  which  was  rightly  made  upon 
a  ground  fairly  presented  by  the  record. 
Furthermore,  regardless  of  the  fact  that  the 
trial  court  based  its  decision  upon  this  par- 
ticular ground,  this  court  will  not  undertake 
to  decide  abstract  questions  of  law  at  the 
request  of  a  party  who  shows  no  substantial 
right  that  can  be  affected  by  a  decision  ei- 
ther way.  It  may  be  advantageous  for  mu- 
nicipalities desiring  to  issue  bonds  to  obtain 
from  this  court,  in  advance,  a  "certificate  of 
title"  attesting  the  validity  of  the  proposed 
issue,  but  such  relief  can  be  obtained  only 
in  a  proper  proceeding,  that  is,  one  in  which 
the  decision  of  the  question  sought  to  be  pre- 
sented will  be  necessary  to  the  diaposition  of 
a  real  controversy  between  parties  having  an 
actual  Interest  in  the  matter  in  litigation. 

The  judgment  is  affirmed. 

We  concur:  SHAW,  J.;  ANGELLOTTI, 
J.;    HENSHAW,  J.;    LORIGAN,  J. 

7  Cal.  tJnrep.  341 
HATCH  V.  NEVILLS  et  al.  (L.  A  1,756.) 
(Supreme  Court  of  California.     Oct  22,  1907.) 

Municipal  CoaroRATiONS — Street  Impbovk- 

UENTS—(-0NTKACT— Validity. 

A  contract  for  street  improvements  provid- 
ing that  all  loss  or  dnmasc  arisin);  from  the  na- 
ture of  the  work  to  be  done  under  tlie  agreement 
or  from  any  unfore8etn  obstruction  or  difficul- 
ties wliicb  may  be  encountered  in  the  prosecu- 
tion of  the  work,  etc.,  shall  be  sustained  by  tha 
contractor,  is  void  as  tcuding  to  increase  the 
cost  of  the  work,  and  is  therefore  insufficient  to 
support  an  assessment  for  work  done  thereunder. 

Shaw  and  Lorigan,  JJ.,  dissenting. 

In  Bank.  Appeal  from  Superior  Court, 
Los  Angeles  County;    N.  P.  Conrey,  Judge. 

Action  by  P.  E.  Hatch  against  William 
A.  Nevills  and  others.  Judgment  for  defend- 
ants, and  plaintiff  appeals.     Affirmed. 

B.  C.  Denio  and  A.  B.  McCutchen,  for 
appellant  R.  W.  Kemp,  for  respondents. 
O.  B.  Carter,  amicus  curiae. 

SLOSS,  J.  The  plaintiff  appeals  from  a 
judgment  entered  In  favor  of  defendants  in 
an  action  to  foreclose  a  street  assessment 
lien  for  work  done  in  the  city  of  San  Pedra 

The  various  proceedings  of  the  city  board 
of  trustees  leading  up  to  the  contract  itself 
provided  that  the  work  should  be  done  in 
accordance  with  certain  specifications  on  file 
in  the  office  of  the  dty  clerk.    These  sped- 
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flcatlons  Incltidea  the  following  clause:  "All 
loss  or  damage  arising  from  the  nature  of 
the  work  to  lie  done  under  this  agreement, 
or  from  any  unforeseen  obstruction  or  dif- 
ficulties which  may  be  encountered  In  the 
prosecution  of  the  same,  or  from  the  action 
of  the  elements,  or  from  encumbrances  on 
the  lines  of  the  work,  or  from  any  act  or 
omission  on  the  part  of  the  contractor,  or 
any  person  or  agent  employed  by  blm,  not 
authorized  by  this  agreement,  shall  Be  sus- 
tained by  the  contractor."  In  the  case  of 
Blochmau  v.  gpreckels,  135  Cal.  662,  67  Pac. 
1061,  57  L.  fi.  A.  213,  this  court  held  that 
there  could  be  no  valid  assessment  for  street 
work  done  under  a  contract  which  referred 
to  and  Included  specifications  containing  the 
following  language:  "All  loss  or  damage 
arising  from  the  nature  of  the  work  to  be 
done  under  these  si)eclflcatlona  shall  be  sus- 
tained by  the  contractor."  The  Italicized 
portion  of  the  provision  which  we  have 
quoted  from  the  specifications  in  the  present 
case  is  substantially  the  same  as  the  clause 
considered  in  Blochman  t.  Spreckels,  and, 
on  the  authority  of  that  case,  the  contract 
and  assessment  here  sued  upon  must  be  held 
to  be  invalid.  It  is  unnecessary  to  consider 
any  other  point  made  by  the  respondents. 
The  judgment  Is  aflSrmed. 

We  concur:  ANGEIiLOTTI,  J.;  HEN- 
SHAW,  J.;    McFABLAND,  J. 

We  dissent,  for  the  reasons  given  In  the 
dissenting  opinion  in  WooUacott  v.  Meeklns, 
01  Pac.  615:   SHAW,  J.;  LOBIGAN,  3. 

7  Cal.  App.  472 

6LASSELL  et  al.  t.  O'DEA  et  aL    (Civ.  418.) 

(Court  of  Appeal.   Second  District,  California. 

Jan.  28,  1908.    Rehearintf  Denied  by 

Supreme  Coart  March  26,  1908.) 

MrWICIPAL    COBPOBATIONS— STKEET    IMFBOVE- 
KBNTS— OOHTBACT— VaMDITT. 

A  contract  for  street  improvements  subject 
to  specifications,  one  of  which  required  tliat  all 
loss  or  damage  arising  from  the  nature  of  the 
work  to  be  done  under  the  agreement  should  be 
sustained  by  the  contractor,  was  void  and  in- 
sufficient to  sustain  an  assessment  for  the  work 
done. 

Appeal  from  Superior  Court,  Los  Angeles 
County ;  N.  P.  Conrey,  Judge. 

Action  by  Hugh  Glassell  and  another,  as 
executors  of  the  estate  of  Andrew  J.  Olaasell, 
deceased,  against  M.  F.  O'Dea  and  others. 
Judgment  for  plaintiffs,  and  defendant  Try- 
on-Brain  Company  appeal.    Affirmed. 

Ijcslie  R.  Hewitt,  for  appellant.  Lucius 
M.  Fall,  for  respondents. 

TAOOART,  J.  This  Is  an  action  to  quiet 
plaintiffs'  title  to  a  lot  in  block  1,  town  of 
Oarvanza,  in  the  city  of  Los  Angeles,  against 
tbe  lien  of  a  street  improvement  bond  issued 
upon  an  assessment  for  the  cost  of  street 
work  done  under  the  "Vrooman  Act"  From 
a  judgment  in  favor  of  plaintiffs  declaring 
sucb  bond  void  the  defendant  Tryon-Brain 


Company,  the  holder  of  the  bond,  appeals. 
From  the  resolution  of  intention  to  the  con- 
tract for  the  street  work  upon  which  tbe 
bond  Is  based,  reference  is  made  In  all  steps 
of  the  proceedings  to  certain  specifications  on 
file  In  the  office  of  the  city  cleric  These  gpec- 
Iflcatlons  are  the  same  as  those  considered 
by  the  Supreme  Court  in  the  opinion  rendered 
in  WooUacott  v.  Meekln,  91  Pac.  612,  being 
general  specifications  Nos.  68,  54,  52,  55,  and 
51  used  by  the  engineer's  office  of  the  dty 
of  Los  Angeles.  The  provision  therein  that 
"all  loss  or  damage  arising  from  the  nature 
of  tbe  work  to  be  done  under  this  agreement, 
*  *  *  shall  be  sustained  by  the  contract- 
or," was  held  to  render  void  an  assessment 
resting  upon  such  specifications.  A  careful 
consideration  of  appellant's  brief  and  the 
record  here,  and  of  the  opinion  filed  In  the 
WooUacott  T.  Meekln  Case,  leads  to  the  con- 
clusion that  there  Is  no  question  of  law  left 
for  tbe  decision  of  this  court. 

On  the  authority  of  that  case,  the  cases 
therein  cited,  and  Hatch  v.  NevlUs,  95  Pac. 
43,  the  judgment  appealed  from  is  affirmed. 

We  concur:  SHAW,  J.;  JAMES,  J.,  pro 
tern. 

7  Cal.  App.  SM 
LOS  ANGELES  BREWING  CO.  v.  KLINGB 
et  al.    (Civ.  407.) 

(Court  of  Appeal,  Second  District,  California. 
Feb.  15,  1908.) 

JODGMBNT— FiNDINOS  TO    SUPPORT. 

Where  the  only  issue  raised  by  the  findings 
of  the  parties  in  question  was  as  to  the  amount 
of  sales  to  defendant  K.  during  a  certain  period 
beginning  February  20,  1906,  and  the  amount 
of  payments  by  K.  during  the  same  time,  and  it 
appeared  from  the  findings  of  the  court  that  K. 
bought  goods  of  plaintiS  to  the  amount  $2,179.20 
prior  to  February  20th  and  $2,020  subsequently, 
and  that  K.  paid  $1,145.89  prior  to  February 
20tb  and  $2,147.77  subsequently,  a  judgment  for 
plaintiff  for  $905.54  could  not  be  sustained,  since 
tbe  findings  as  to  the  transactions  prior  to 
February  20th,  being  made  outside  the  issue^ 
would  not  support  a  judgment. 

Appeal  from  Superior  Court,  San  Dl^o 
County;   N.  H.  Conklln,  Judge. 

Action  by  the  Los  Angeles  Brewing  Com- 
pany against  William  Kllnge  and  others 
on  a  bond.  From  a  judgment  for  plaintiff, 
defendant  George  G.  Garrettson  appeals.  Re- 
versed. 

Wright,  Schoonover  &  Wlnnek,  for  ap- 
pellant. W.  T.  Craig,  Carroll  Allen  and  Fred 
O'Farrell  (Lawler,  Allen,  Van  Dyke  &  Jutten, 
of  counsel),  for  respondent. 

SHAW,  J.  Action  against  sureties  on 
bond  to  recover  payment  of  the  value  of 
goods  sold  to  principal.  Tbe  appeal  Is  from 
a  judgment  In  favor  of  plaintiff. 

On  February  20,  1906,  William  Kllnge,  as 
principal,  and  George  G.  Garrettson  and  one 
Walger,  as  sureties,  executed  a  certain  bond 
to  tbe  Los  Angeles  Brewing  Company  In  the 
sum  of  $1,500.  By  the  terms  of  this  Instru- 
ment; copy  of  which  Is  made  a  part  of  & 
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verified  complaint,  It  was  provided  that  the 
brewing  company  should  sell  to  said  Kllnge, 
as  principal,  such  amount  of  beer  as  he 
might  demand,  and  should  open  and  estab- 
lish an  account  with  him,  and,  as  It  might 
deem  adTlsable,  extend  to  him  a  line  of 
credit  for  such  purchases  as  he  might  make, 
not  exceeding  $1,500.  To  secure  the  pay- 
ment of  any  Indebtedness  Incurred  by  said 
Kllnge  for  beer  sold  him  by  said  brewing 
company,  appellant  and  Walger,  as  sure- 
ties, undertook  and  agreed  to  pay  the  same 
on  demand.  Plaintiff  alleges  that  between 
February  20,  1806,  and  July  18,  1906,  under 
and  in  accordance  with  the  terms  of  said 
Instrument,  It  sold  and  delivered  to  Kllnge 
certain  beer,  for  which  he  agreed  to  pay 
plaintiff  the  sum  of  $930.54,  which  sum,  al- 
though demanded,  he  had  failed  to  pay. 
By  his  separate  answer  appellant  admits  all 
the  allegations  of  the  complaint,  except  that 
be  alleges  the  aggregate  amount  of  I>eer 
sold  by  plaintiff  to  Kllnge  between  said 
dates  to  have  been  $2,045,  instead  of  $930.- 
64,  as  stated  in  the  complaint,  and  alleges, 
further,  that  between  said  dates  Klinge  paid 
to  plaintiff  on  account  of  said  purchase  the 
sum  of  $2,047.77,  and  avers  that  plaintiff 
was  paid  in  full  for  all  beer  so  sold  to  Klinge 
under  the  provisions  of  said  contract  It 
thus  appears  that  the  only  issue  joined  by 
the  pleadings  related  to  the  transactions  had 
between  the  parties  subsequent  to  February 
20,  1906 ;  plaintiff  charging  that  the  amount 
Bold  was  of  the  value  of  $930.54,  no  part 
of  which  had  l)een  paid,  and  defendant  al- 
leging that  the  value  of  the  beer  sold  was 
$2,045,  all  of  which  had  t>een  paid.  This  con- 
stituted the  sole  issue  before  the  court 

The  court  made  the  following  finding: 
"That  previous  to  the  20th  day  of  Febru- 
ary, 1906,  the  plaintiff  did  sell  and  deliver 
beer  to  the  defendant  Klinge,  for  which  the 
agreed  price  was  $2,179.20;  that  subsequent 
to  the  20th  day  of  February,  1906,  and  In 
pursuance  of  the  Instrument  in  writing  herein- 
before set  forth,  the  plaintiff  did  sell  and  de- 
liver certain  quantities  of  beer  to  the  defend- 
ant William  Klinge  for  the  agreed  price  of 
$2,020;  that  all  the  goods  hereinbefore  men- 
tioned were  charged  to  the  defendant  Klinge 
on  the  books  of  the  plaintiff  in  the  form  of  a 
running  account ;  that  prior  to  the  20th  day 
of  February,  1906,  the  defendant  Kllnge  did 
pay  to  the  plaintiff  the  sum  of  $1,145.89  on 
said  running  account ;  that  subsequent  to  the 
20th  day  of  February,  1906,  the  defendant 
Klinge  did  pay  to  the  plaintiff  the  sum  of 
$2,147.77  on  the  said  running  account;  that 
all  of  said  payments,  both  subsequent  and 
prior  to  the  20th  day  of  February,  1906,  when 
received  by  the  plaintiff,  were  immediately 
placed  upon  the  books  of  the  plaintiff  to  the 
credit  of  the  defendant  Kllnge  on  said  run- 
ning account;  that  prior  to  and  at  the  time  of 
the  filing  of  the  complaint  herein,  for  the  said 
goods  sold  and  delivered,  the  agreed  price  un- 
X«id  was  th«  sum  of  $906.!i4."    IT  we  disre- 


gard that  part  of  the  finding  as  to  the  deal- 
ings between  the  parties  prior  to  February  20. 
1906,  no  reference  to  which  appears  in  the 
complaint,  and  consider  only  that  portion  ap- 
plicable to  the  issues  raised  by  the  pleadings, 
it  would  appear  that  during  the  period  speci- 
fied in  the  complaint  Kllnge  bought  beer  of 
plaintiff  to  the  value  of  $2,020  and  paid  on 
account  thereof,  and  for  other  goods  pur- 
chased, the  sum  of  $2,147.77.  The  court  so 
finds.  It  cannot  be  claimed  that  such  finding 
supports  the  Judgment  rendered.  In  order  to 
sustain  the  Judgment  we  must  invoke  the  sup- 
port of  a  finding  not  within  the  Issues,  name- 
ly, that  relating  to  transactions  had  between 
Klinge,  the  principal,  and  respondent  prior  to 
February  20,  1906,  and  in  no  wise  mentioned 
or  referred  to  in  the  complaint  The  law  wlU 
not  permit  this  to  be  done.  A  finding  made 
outside  the  Issues  will  not  warrant  a  Judg- 
ment Moynihan  v.  Drobaz,  124  CaL  212,  B6 
Pac.  1026,  71  Am.  St  Rep.  46;  Green  v. 
Chandler,' 54  CaL  626;  Gamache  v.  South 
School  District,  133  Cal.  145,  65  Pac.  301.  It 
follows,  from  what  has  been  said,  that  the 
court  erred  in  its  conclusion  of  law  that  plain- 
tiff was  entitled  to  recover  of  defendant  Gar- 
rettson  the  sum  of  $905.54. 

The  transcript  contains  a  bill  of  exceptions 
purporting  to  embody  certain  evidence  had 
upon  the  trial.  This,  however,  is  not  a  sub- 
ject for  consideration  upon  this  appeal,  for 
the  reason  that  the  appeal  was  not  taken  with- 
in 60  days  after  the  entry  of  Judgment.  Code 
Civ.  Proc.  S  939.  The  evidence  given  on  be- 
half of  defendant  seems  to  bear  up<m  the  ques- 
tion of  unfairness  claimed  to  have  been  ex- 
erted In  procuring  appellant's  signature  to  the 
bond,  but  no  such  issue  was  tendered. 

The  Judgment  is  reversed. 

We  concur:  ALLEN,  P.  J.;  TAGGART,  J. 


PEOPLE  V.  KELLEY. 


7  Cat.  App.  tU 
(Cr.  68.) 


(Court   of  Appeal,   Third   Dutrict  California. 
Feb.  15,  ldO&     Rehearing  Denied  by  Su- 
preme Court  April  16,  1908.) 

1.  Cbiminai.    Law  —  Resfossibujtt    fob 

Qbimb— Insanity. 

A  person  who  was  at  the  time  of  the  com- 
mission of  an  offense  insane,  and  incapable  of 
knowing  and  understanding  that  the  act  was 
wrong,  is  entitled  to  an  absolute  acqnittaL 

[Ed.  Note.— For  cases  in  point  see  Cent  Dis. 
vol.  14,  Criminal  Law,  {{  53-58.] 

2.  HOMICIDS— EVIDSHCK— lUSARUT— IHSXBUO- 

TIONS. 

Where  accused  did  not  deny  the  killing  of 
decedent  and  interposed  the  defense  of  inaaa- 
ity,  and  the  evidence  on  the  issue  waa  conflict- 
ing, an  instruction  that  if  accused  was  at  the 
time  of  the  killing  Insane,  the  jury  should  not 
find  him  guilty  of  murder  in  the  first  degree, 
for,  if  insane  he  could  not  form  the  willful,  de- 
liberate, and  malice  aforethought  intent  which 
the  law  requires  to  constitute  murder  in  the  first 
degree,  was,  standing  alone,  erroneous  aa  lead- 
ing the  jury  to  believe  that  if  accused  was  in- 
sane, he  would  be  entitled  to  an  acquittal  of 
murder  in  the  first  degree,  but  as  to  the  other 
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degree   of   murder,    or   manslaugbter,   insanity 
would  not  excuse  him. 

\Ed.  Mote. — For  cases  in  i>oint.  Bee  Cent  Dig. 
vol.  26,  Homicide,  §  605.] 

Appeal  from  Superior  Cionrt,  Lassen  Coun- 
ty; F.  A.  Kelley,  Judge. 

Frank  Kelley  was  conricted  of  murder 
in  the  second  degree,  and  he  appeals.  Be- 
Tersed  and  remanded. 

Pardee  &  Pardee,  for  appellant  U.  S. 
Webb,  Atty.  Gen.,  and  J.  Chas.  Jones,  for  the 
People. 

HART,  J.  The  defendant,  under  an  In- 
formation charging  him  with  the  crime  of 
murder,  was  convicted  at  the  trial  of  mur- 
der of  the  second  degree.  From  the  judg- 
ment and  the  order  denying  him  a  new  trial, 
he  takes  this  appeal. 

The  homicide  occurred  on  the  22d  day  of 
January,  1907,  In  the  county  Jail  at  Susan- 
Tllle,  the  defendant  having  been  arrested 
and  confined  in  said  Jail  on  that  day  upon 
suspicion  that  he  was  insane.  The  sheriff, 
who  made  the  arrest,  employed  the  deceas- 
ed. Perry  Stout,  to  remain  with  and  guard 
the  defendant  during  the  night  of  the  day 
of  the  arrest  At  about  the  hour  of  12 
o'clock  that  night  one  Packard,  a  night 
watchman  and  deputy  sheriff,  went  to  the 
jail  with  food  or  "supper"  for  Stout  and 
the  prisoner.  On  reaching  the  inside  of  the 
jail  he  found  Stout  lying  dead  on  the  floor. 
Death,  it  was  learned  upon  Investigation  by 
the  sheriff,  who  had  been  summoned  to  the 
jail  Immediately  upon  the  discovery  of 
Stout's  death,  and  by  the  autopsy  physician, 
who  later  examined  the  body,  was  caused  by 
knife  wounds.  The  defendant  as  stated, 
had  been  arrested  on  the  supposition  that 
he  was  insane.  He  bad  been  engaged  as 
a  laborer  on  tunnel  work  for  the  Western 
Pacific  Railway,  and  was  placed  under  ar- 
rest by  the  sheriff  at  a  point  on  the  line  of 
said  railway  known  as  "Camp  No.  1."  The 
evidence  discloses  that  the  defendant  had 
been  on  a  protracted  "spree,"  or  under  a 
state  of  alcoholic  Intoxication  for  a  numl>er 
of  days  previous  to  his  arrest,  and  that  his 
actions  prior  to  and  at  the  time  of  bis  said 
arrest  were  so  unusual  and  queer  that  it 
was  generally  believed  by  his  acquaintances 
that  be  had  lost  his  reason.  The  sheriff  was 
notified  of  the  conduct  of  the  defendant,  and 
was  requested  to  place  him  lu  custody,  and, 
in  obedience  to  said  request  arrested  and 
confined  him  In  the  county  jail,  as  already 
related.  The  defendant  did  not  deny  killing 
Stout,  but  interposed  the  defense  that,  at 
the  time  of  the  commission  of  the  homicide, 
he  was  Insane. 

On  the  4th  day  of  February  the  district 
attorney  was  about  to  proceed  with  the  ar- 
raignment of  the  defendant  upon  the  In- 
formation filed  against  him,  when,  upon  a 
suggestion  by  counsel  representing  the  ac- 
cused, the  court,  by  the  authority  of  section 
1368  of  the"  Penal   Code,   made   an  order, 


redtlng  that  a  doubt  existed  as  to  the  sanity 
of  the  prisoner,  and  that  the  qnestloa  of 
his  sanity  be  submitted  to  a  jury.  There- 
upon a  jury  was  summoned  and  Impaneled 
to  try  the  question  of  defendant's  mental 
condition.  The  Jury,  after  hearing  evidence, 
returned  a  verdict  "that  said  alleged  Insane 
person  is  at  the  present  time  Insane."  Up- 
on this  verdict  the  judge  of  the  superior 
court  made  an  order  committing  the  ac- 
cused to  the  Napa  state  hospital  for  the  In- 
sane. The  efTect  of  this  verdict  and  order 
of  commitment  to  the  state  hospital  was  on- 
ly, of  course,  to  suspend,  until  such  time 
as  the  prisoner  might  recover,  further  pro- 
ceedings involving  bis  arraignment  and  tri- 
al. On  the  18th  day  of  March,  1907,  the 
medical  superintendent  of  the  state  hospital 
ofiicially  declared  the  recovery  of  the  de- 
fendant and  accordingly  made  an  order.  In 
compliance  with  section  2189  of  the  Political 
Code,  discharging  him  trom  said  hospital. 
The  defendant  was  subsequently  returned  to 
the  custody  of  the  sheriff  of  Lassen  coun- 
ty, and  on  the  18th  day  of  July  put  upon 
his  trial  for  the  crime  of  murder,  as  charged 
against  him  in  the  information. 

The  defendant,  on  this  appeal,  makes  the 
complaint  that  the  trial  court  erred  to  his 
prejudice  In  a  number  of  its  rulings  upon 
questions  of  evidence,  and  likewise  erred  in 
giving  and  refusing  certain  instructions.  It 
Is  also  urged  that  certain  Jurors  impaneled 
to  try  the  case  received  evidence  bearing 
upon  the  issues  of  the  case  out  of  court 
But  It  will  not  be  necessary  to  notice  all 
the  assignments  of  error;  for  we  are  in  no 
doubt  that  a  reversal  of  the  cause  Is  Im- 
peratively demanded  because  of  prejudicial 
error  involved  in  the  charge  of  the  court  to 
the  jury.  The  only  defense  Interposed  to 
the  charge  was,  as  we  have  seen,  that  the 
defendant  was,  at  the  time  he  killed  the 
deceased.  Insane  to  the  extent  that  he  was 
without  volition  or  responsibility;  that  is, 
that  he  was  so  unbalanced  mentally  that  he 
was  powerless  to  know  and  appreciate  the 
wrongfulness  or  criminality  of  his  act  The 
circumstances  attending  the  homicide,  accord- 
ing to  the  description  given  by  the  witnesses 
of  the  wounds  inflicted  upon  the  body  of 
the  deceased,  were  of  unusual  atrocity  and 
wickedness,  If  the  act  was  committed  by 
the  defendant  in  a  state  of  sanity.  There 
were  found  upon  the  body  of  the  deceased 
by  the  autopsy  physician  something  like  30 
wounds,  all  of  which,  with  the  exception  of 
1,  were  produced  by  a  knife.  A  few  of  the 
woimds  were  inflicted,  in  the  opinion  of  the 
pliysiclan,  after  the  deceased  had  expired. 
One  of  the  wounds — that  on  the  right  side 
of  the  neck — extended  over  an  inch  to  the 
left  of  the  median  line  to  2%  inches  beyond 
the  right  ear,  severing  the  jugular  vein  and 
carotid  artery. 

There  is  evidence  tending  to  show  that  the 
defendant  for  some  days  prior  to  the  homi- 
cide had  been  Indulging  In  alcoholic  drinks 
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to  rach  an  extent  that  be  became  a  Tlctlm 
of  delirium  tremens;  tbat,  as  before  sng- 
gested,  his  actions  were  so  far  from  bis 
ordinary  and  apparently  normal  manner  of 
conducting  tiimscif  that  tbose  who  had  some 
personal  acquaintance  with  him  became  con- 
vinced that  his  mind  was  affected  to  the  ex- 
tent at  least  of  temporary  dethronement  of 
reason.  Expert  testimony  was  ottered  by 
both  sides  as  to  the  mental  sanity  of  the 
defendant  at  the  time  of  the  commission 
of  the  act  of  killing.  As  is  usual  in  almost 
all  cases  in  which  Insanity  Is  relied  upon 
as  a  defense  to  crime,  the  testimony  of  the 
alienists  was  conflicting — those  for  the  de- 
fense claiming  that  the  defendant  was  cer- 
tainly insane  at  the  time,  and  those  testi- 
fying for  the  prosecution  declaring  with 
equal  posltiveness  that,  while  he  was  labor- 
ing under  certain  hallncinatlons,  superinduc- 
ed by  long  continued  alcoholic  Intoxication, 
be  nevertheless  bad  intelligence  enough  to 
know  that  bis  act  was  not  only  wrongful 
but  criminal.  The  defendant  and  the  de- 
ceased bad  never  met  before  the  evening 
preceding  the  morning  on  which  Stout  was 
found  to  have  been  slain,  and  no  motive  or 
reason  for  the  homicide  is  shown  by  the 
record.  The  defendant  made  no  effort  to 
escape,  and  there  was  some  evidence  to  the 
effect  that  the  opportunity  was  readily  avail- 
able to  blm  to  do  so  bad  such  a  thought 
been  in  his  mind.  In  short,  the  evidence  was 
such  that  the  jury  would  have  been  war- 
ranted in  returning  a  verdict  either  for  or 
against  the  accused. 

If  the  defendant  was,  at  the  time  he  killed 
Stout,  Insane  to  a  degree  tbat  he  was  in- 
capable of  knowing  and  understanding  that 
lie  was  thus  doing  wrong,  then  be  was  en- 
titled, under  the  law,  to  an  absolute  acquit- 
tal. Logically,  under  the  evidence  as  pre- 
sented in  the  case  at  bar,  eitber  one  of  two 
verdicts  only  could  properly  have  been  re- 
turned— ^tbe  one  tbat  the  defendant  was 
guilty  of  murder  of  the  first  degree;  the 
other  an  acquittal  altogether  of  any  ofTense 
embraced  in  the  charge  In  the  information. 
By  this  we  are  not  to  be  understood  as  say- 
ing that  a  verdict  of  guilty  of  murder  of 
the  second  degree  or  of  manslaughter  could 
or  should  not  be  sustained,  if  the  instruc- 
tions and  rulings  of  the  court  did  not  in- 
volve prejudicial  error.  We  only  make  the 
•uggestlon  for  the  purpose  of  illustrating 
the  proposition  that  the  defendant  was  en- 
titled to  a  full  and  accurate  statement  by 
the  court  to  the  Jury  of  the  law  applicable 
to  the  sole  defense  interposed  by  bim  against 
the  charge  alleged  In  the  information.  The 
court  signally  failed  to  SO  instruct  the  jury, 
■a  must  be  readily  obvious  from  an  exam- 
ination of  Its  full  charge,  and  particularly 
from  the  following  Instruction  read  and  suB- 
mitted  to  the  jury  as  the  law  upon  the  ques- 
tion of  Insanity  as  a  defense  to  the  charge 
of  murder:  "If  you  believe  and  find  from 
tk«  evidence  tbat  the  defendant  was,  at  the 


time  of  the  alleged  killing,  Insane  from  auy- 
cause,  either  of  a  temporary  or  settled  na- 
ture, then  you  should  not  find  the  defendant 
guilty  of  murder  in  tbe  first  degree,  for. 
If  insane,  be  could  not  form  that  willful, 
deliberate,  premeditated,  and  malice  afore- 
thought intent  which  the  law  absolutely 
requires  to  constitute  murder  In  tbe  first 
degree."  Tbe  objection  made  to  the  quoted 
Instruction  Is  tbat  tbe  court  thereby  in  ef- 
fect declared  to  the  Jury  that  they  could 
find  the  defendant  guilty  of  any  crime  In- 
cluded within  that  charged  in  the  informa- 
tion other  than  murder  of  tbe  first  degree^ 
even  though  they  l)elleved  tbe  defendant  was 
insane  to  tbe  extent  of  irresponsibility  at 
tbe  time  be  killed  tbe  deceased.  The  In- 
struction, while  stating  the  law  correctly 
as  far  as  it  goes,  is,  we  think  It  will  not  be 
disputed,  open  to  tbe  criticism  involved  in 
the  complaint  urged  against  it  If  the  court 
bad  elsewhere  in  its  charge  stated  the  law 
fully  and  correctly  upon  this  subject  to  tbe 
Jury,  then  there  might  be  room  for  tbe  ap- 
plication of  the  argument  advanced  that  tbe 
charge,  considered  in  its  entirety,  or  as  a 
whole,  fairly  presented  the  law  relating  to 
the  defendant's  only  defense,  and  although, 
even  under  tbe  mentioned  circumstances,  tbe. 
Instruction  would  be  none  the  less  vulner- 
able to  tbe  criticism  made  against  it,  there 
would  perhaps  be  some  ground  for  holding 
tbat  it  did  not  operate  prejudicially  to  tbe 
accused.  But  we  have  searched  tbe  record 
in  vain  for  a  single  line  in  any  of  the  court's 
Instructions  bearing  upon  the  issue  of  In- 
sanity in  which  the  Jury  were  told  that,  if 
the  defendant  was  shown  by  sufficient  proof 
to  have  been  insane  at  tbe  time  of  tbe  com- 
mission of  the  act,  be  was  thereby  under 
our  law  absolved  from  responsibility  for  the 
same,  and  consequently  entitled  to  an  abso- 
lute acquittal,  or  a  verdict  of  not  guilty  of 
any  offense  comprehended  In  tbe  charge  pre- 
ferred against  blm.  The  criticised  instruc- 
tion, standing  alone,  and  without  any  other 
or  further  or  more  correct  amplification  of 
the  law  applicable  to  insanity  as  a  defense 
to  the  crime  of  murder,  cannot  reasonably 
lie  construed  to  mean  anything  less  than  that, 
if  the  defendant  were  shown  to  have  been 
Insane  when  he  killed  Stout,  he  would  there- 
by be  entitled  to  an  acquittal  of  murder  of 
the  first  degree,  because  his  mentality  was 
such  tbat  he  could  not  conceive  and  form 
tbe  malice  aforethought  essential  to  a  con- 
summation of  tbe  crime  of  murder  of  that 
degree,  but  tbat  as  to  the  other  degree  of 
murder  or  manslaughter  insanity  would  not 
excuse  blm.  This  is  not  tbe  law  as  It  should 
have  been  declared  to  the  Jury,  and  tbe  in- 
struction was  highly  prejudicial. 

The  judgment  and  order  are  reversed,  and 
tbe  cause  remanded. 

We    concur:     CHIPMAN,    P.    J.;     BUR- 
NErr,  J. 
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PEOPLE  T.  SIMMONS.     (Or.  flO.) 

(Oonrt  of   Appeal,   Third   District,    California. 

Feb.  17,   l»Oa     Rehearing  Denied  by   Su- 

pr«ne  Court  April  16,  190S.) 

1.  Cbihinal  Law — AppEAii — Recobd — Bii.1.  of 

BXOEPTIONS— ICXTEHSION   OF  TlMB  FOB   PbK- 
BENTINO. 

Under  the  express  provisions  of  Pen.  Code, 
{  1174,  as  amended  in  1905,  the  time  specified 
therein  and  in  section  1171  within  which  the 
draft  of  a  bill  of  exceptions  must  be  presented 
to  the  judge  or  delivered  to  the  clerk  may  be 
extended  for  a  reasonable  period  by  the  Judge, 
but  only  for  good  cause,  and  upon  affidavit 
showing  the  necessity  therefor,  presented  upon 
written  notice  to  the  adverse  party,  who  may 
file  counter  affidavits,  and  in  no  case  may  the 
time  be  extended  by  the  stipulation  of  the 
parties. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  15,  Criminal  Law,  §§  2857-2860.] 

2>  Sake  — Bill    of   Exceptions    Presented 
Too  Late— Pbesumptions. 

Attorneys  will  be  presumed  to  know  the 
procedure  necessary  to  secure  an  extention  of 
time  in  which  to  prepare  a  biU  of  exceptions, 
and  where  they  nil  to  observe  it  their  mis- 
understanding or  misconstruction  of  the  stat- 
ute cannot  excuse  their  default. 

8>   SAIIB— SUFFICIEHCT  OF  AFFIDAVIT  FOB  RE- 
UKF. 

Affidavits  in  support  of  a  motion  to  be 
relieved  from  the  objection  that  a  proposed  bill 
of  exceptions  was  not  presented  in  time  are  not 
aided  by  the  recital  in  the  motion  that  it  would 
be  made  "on  the  ground  of  mistake,  inadvert- 
ence, surprise,  and  excusable  neglect,"  where 
they  do  not  present  the  grounds  constituting 
the  mistake,  etc. 

4.  Same— Question  Pbesenisd  fob  Review 
—Appeal  fbou  Judoicent. 

An  appeal  from  the  judgment  alone  without 
a  bill  of  exceptions  presents  for  review  only 
tiie  action  of  the  trial  court  in  giving  and  re- 
fusing instructions. 

5.  Same  — Tbial— InaxBtTonoNS— Sitfficienct 

OF  JE>VIDENCE. 

In  a  murder  case  an  instruction  that  the 
prosecution  is  not  required  to  establish  accused's 
guilt  beyond  any  possible  doubt,  but  all  that 
IS  required  is  moral  certainty,  that  is,  that  de- 
gree of  proof  which  produces  conviction  in  an 
unprejudiced  mind,  and,  if  the  jury  are  satisfied 
beyond  a  reasonable  doubt  of  accused's  guilt, 
they  should  convict,  was  not  erroneous,  because 
failing  to  state  that  the  jurv  should  be  satis- 
fied "to  a  moral  certainty  and  beyond  a  reason- 
able doubt,"  especially  where  the  instructions 
as  a  whole  required  that  degree  of  proof. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Die. 
vol.  14.  Criminal  Law,  {§  1877-1882.] 

6.  Same— CoNBiDEBATiON  of  Case  bt  Jubt. 

In  a  murder  case  it  was  not  error  to  re- 
fuse a  requested  instruction  that  If,  after  con- 
sideration of  the  case,  a  juror  should  entertain 
a  reasonable  doubt  of  accused's  guilt,  it  would 
be  his  duty  not  to  vote  for  a  verdict  of  guilty, 
and  not  to  be  infiuenced  in  so  voting  for  the 
single  reason  that  a  majority  of  the  jury  should 
be  in  favor  of  such  a  verdict,  where  the  court 
repeatedly  charged  that  they  must  be  convinced 
of  accused's  guut  beyond  a  reasonable  doubt  or 
else  acquit. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  14,  Criminal  Law,  {  2011.] 

7.  Same— Tkial— Ddtt  to  Give  Iwbtbuctions 
— Pbesumption. 

It  will  be  presumed  that  refused  instruc- 
tions were  not  pertinent  to  any  fact  shown  by 
the  evidence. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
ToL  15,  Crimiiwl  Law.  I  3032.] 


&  Homicide— MtniDEB—TBiai^lRSTEUcnoiia 

— Thkeatb. 

In  a  murder  case  a  requested  instmetion 
that  a  threat  of  accused  could  not  be  considered 
unless  the  jury  believed  that  the  act  upon  wliich 
it  was  conditioned  was  done  by  deceased  was 
properly  rejected,  since  the  character  of  the 
tlueat  may  liave  been  such,  and  the  condition 
upon  which  it  was  to  be  executed  of  such  trivial 
importance,  as  to  show  malice,  even  without  evi- 
dence that  the  act  npon  which  the  threat  was 
conditioned  was  performed  by  deceased,  es- 
pecially as  an  attempted  performance  by  deceased 
of  the  condition  would  make  the  threat  admis- 
sible. 
9.  Cbiminal  Law  —  iNSTBTJcnoKS  —  OiBCuii- 

STANTiAL  Evidence. 

In  a  murder  trial  a  statement  in  an  in- 
struction that  "there  is  nothing  in  the  naturs 
of  circumstantial  evidence  that  renders  it  any 
less  reliable  than  any  other  class  of  evidence 
was  not  violative  of  the  constitutional  provi- 
sion prohibiting  judges  from  charging  with  re- 
spect to  matters  of  net,  and  was  not  erroneous 
where,  when  considered  with  other  instructions, 
it  could  only  be  understood  as  meaning  that 
circumstantial  evidence  is  just  as  reliaible  as 
any  other  kind,  if  it  convinces  the  jury  of  ac- 
cused's guilt  to  a  moral  certainty,  and  beyond  a 
reasonable  doubt 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dlf. 
vol.  14,  Criminal  Law,  §{  l^i-188a] 

Appeal  from  Superior  Court,  Mendocino 
County;    J.  Q.  White,  Judge. 

H.  C.  Simmons  was  convicted  of  murder, 
and  appeals  from  an  order  refusing  to  settle 
a  bill  of  exceptions  and  from  the  Judg;ment 
Affirmed. 

Weldon  &  Held,  for  appellant  U.  S.  Webb, 
Attjr.  Gen.,  and  J.  Chas.  Jones,  for  the  Peo- 
ple. 

BURNETT,  3.  There  are  two  appeals  in 
the  case  upon  separate  records — one  from  an 
order  refusing  to  settle  a  bill  of  exceptions, 
and  denying  and  refusing  to  grant  the  mo- 
tion of  defendant  to  be  relieved  from  the  ob- 
jection of  plaintiff  that  defendant's  proposed 
bill  of  exceptions  was  not  presented  In  time, 
and  the  other  from  the  judgment  of  life  Im- 
prisonment upon  conviction  of  murder  in  the 
first  degree,  with  that  penalty  fixed  by  the 
jury.  In  this  opinion  we  shall  consider  the 
questions  arising  In  both  appeals. 

1.  Judgment  was  entered  against  defendant 
on  October  2,  1906.  The  court  on  the  same 
day  made  an  order  granting  defendant  30 
days  In  addition  to  the  time  allowed  by  law 
In  which  to  prepare,  serve,  file,  and  present 
his  bill  of  exceptions.  On  November  10th, 
and  before  the  expiration  of  the  time  there- 
tofore allowed,  the  district  attorney  entered 
into  a  stipulation  with  the  attorney  for  de- 
fendant that  the  latter  should  have  to  and 
Including  December  11th  to  present  his  bUl 
of  exceptions.  On  December  8th  defendant 
gave  notice  that  on  December  10th  he  would 
present  bis  bill  to  the  Judge,  On  December 
10th  said  bill  was  duly  presented,  and  there- 
upon the  district  attorney  objected  to  the  aet- 
tiement  upon  the  ground  that  the  saia  pro- 
posed bill  of  exceptions  was  not  presented 
"within  the  time  required  by  law,  as  express- 
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ed  In  Bectlona  1171  and  1174  of  the  Penal 
Code,  nor  was  the  same  delivered  to  the  clerk 
for  the  Judge  within  said  time,  nor  was  the 
time  expressed  In  said  sections  extended  by 
any  order  of  any  court  or  any  judge."  The 
defendant  then  made  application  on  affidavits 
to  be  relieved  from  said  objection  of  the  dis- 
trict attorney.  These  affidavits  were  made  by 
the  attorneys  for  defendant,  and  they  set  out 
the  facts  above  stated,  and  that  the  order  of 
the  Jadge  extending  time  was  made  In  open 
conrt  In  presence  of  the  district  attorney,  who 
made  no  objection,  and  that  affiants  "solely 
and  Implicitly  relied  upon  the  said  extension 
of  time  so  given  by  said  stipulation  and  the 
order  of  the  court,  and  did  believe  that  by 
compliance  therewith  the  presentation  of  said 
projMsed  bill  of  exceptions  would  be  made  in 
due  time,  and  did  believe  that  said  order  and 
stipulation  waived  the  necessity  of  securing 
mch  extension  by  the  presentation  of  affida- 
vits, and  that  the  securing  of  such  affidavits 
and  other  steps  prescribed  by  said  sections 
1171  and  1174  were  not  necessary  where  the 
attorney  for  plaintiff  consented  to  such  ex- 
tension of  time."  The  district  attorney  filed 
•  counter  affidavit  presenting  the  additional 
fact  that  the  said  order  of  the  court  was 
made  without  any  showing  by  affidavit  or 
otherwise  of  any  good  cause  therefor,  and 
without  any  notice  being  served  upon  the  dis- 
trict attorney,  and  that  be  neither  assented 
to  nor  objected  to  the  granting  of  said  time 
to  said  defendant,  and  that  no  other  order 
was  ever  made  by  any  court  or  judge  extend- 
ing said  time.  The  court  denied  defendant's 
application,  and  refused  to  settle  any  bill  of 
exceptions. 

Said  section  1174,  as  amended  in  1905,  pro- 
vides that :  "The  time  specified  in  this  section 
and  section  1171  within  which  the  draft  of  a 
bill  of  exceptions  must  be  presented  to  the 
Judge  or  delivered  to  the  clerk,  may  be  ex- 
tended for  a  reasonable  period  by  the  trial 
Judge,  *  *  •  but  only  for  good  cause  and 
upon  affidavit  showing  the  necessity  therefor, 
presented  upon  written  notice  of  at  least  two 
days  to  the  adverse  party,  who  shall  have  the 
right  to  file  counter  affidavits.  In  no  case 
can  the  time  be  extended  by  the  stipulation 
of  the  parties."  Here  the  order  extending 
the  time  was  made,  as  we  have  seen,  by  the 
Judge  without  any  affidavit  having  been  filed, 
and  without  any  notice  having  been  given  to 
the  adverse  party.  Again  the  proposed  bill 
was  presented,  not  within  the  period  covered 
by  the  order,  but  some  time  thereafter,  upon 
the  theory  that  there  was  an  extension  by 
Tlrtne  of  the  stipulation.  To  uphold  appel- 
lant's contention  that  the  bill  should  have 
been  settled  would  be  to  disregard  the  plain 
provision  of  the  statute.  The  significance  of 
said  provision  was  considered  and  determined 
by  this  conrt  In  the  case  of  People  v.  Blls, 
84  Pac  676.  In  that  case  it  was  said:  "The 
present  statute  introduces  additional  require- 
ments, which  we  cannot  hold  to  be  merely  di- 
rectory. •  •  •  But  it  Is  claimed  that  It 
95P.-4 


was  nevertheless  within  the  discretion  of  the 
court,  'after  hearing  the  whole  matter,  to 
make  the  order  setting  down  the  bill  for  set- 
tlement, and  giving  the  district  attorney  time 
In  which  to  file  his  amendments  to  the  bill.' 
We  cannot  concur  in  this  view  of  sections 
1171  and  1174,  and  must  hold  that,  when  a 
defendant  in  a  criminal  action  seeks  to  ob- 
tain an  extension  of  time  within  which  to 
have  his  bill  of  exceptions  settled,  he  must 
proceed  substantially  as  directed  by  the  stat- 
ute. Doing  this,  the  Judge  is  then  clothed 
with  discretion,  and  his  action  would  be  dis- 
turbed only  where  its  abuse  is  made  to  ap- 
pear." There  is  no  pretense  that  appellant 
compiled  with  the  requirement  of  said  statute. 
Hence  the  conrt  below  had  no  authority  to 
consider  the  proposed  bill  of  exceptions. 

But  if  it  were  a  matter  of  discretion,  and 
the  court  bad  Jurisdiction  to  relieve  the  ap- 
pellant of  bis  default,  it  could  not  be  said 
that  there  was  any  abuse  of  said  discretion. 
There  is  nothing  In  the  affidavits  of  the  at- 
torneys for  appellant  to  show  that  they  were 
not  familiar  with  the  requirements  of  the 
law.  It  must  be  presumed  that  they  had 
knowledge  of  the  procedure  to  be  taken  in 
order  to  secure  an  extension  of  time  In  which 
to  prepare  their  proposed  bill.  Knowing  the 
law,  they  departed  from  Its  plain  provisions 
at  their  peril.  We  might  surmise  that  the 
amendment  to  said  section  1174  had  escaped 
the  attention  of  counsel,  but  we  must  base 
our  decision  upon  the  record  as  we  find  it 
No  effect  can  be  given  to  the  statement  In  one 
of  the  affidavits  that  counsel,  in  view  of  the 
said  order  and  stipulation,  believed  that  they 
were  acting  within  the  purview  of  the  law,  as 
a  misunderstanding  or  misconstruction  of  the 
statute  cannot  excuse  default.  Chase  v. 
Swain,  9  Cal.  130 ;  Thompson  v.  Harlow,  150 
Ind.  455,  50  N.  E.  474.  Neither  can  the  affida- 
vits be  aided  by  the  recital  In  the  motion  that 
It  would  be  made  "on  the  ground  of  mistake. 
Inadvertence,  surprise,  and  excusable  neglect 
of  defendant  and  his  counsel  herein."  Facts 
must  be  presented  from  which  the  court 
reaches  the  conclusion  that  the  relief  should 
be  granted.  The  court  is  not  concerned  with 
the  opinion  of  affiant  that  his  neglect  is  ex- 
cusable. Shearman  v,  Jorgensen,  106  Cal. 
485,  39  Pac.  863. 

2.  The  action  of  the  trial  court  In  giving 
and  refusing  instructions  Is  the  only  question 
to  be  considered  on  the  appeal  from  the  Judg- 
ment. The  action  of  the  court  must  be  view- 
ed in  the  light  of  any  conceivable  evidence 
against  defendant,  as  the  evidence  actually 
received  is  not  In  the  record.  People  v.  Clark, 
121  Cal.  634,  54  Pac.  147. 

Complaint  is  made  that  the  court  erred  In 
giving  the  following  instruction :  "The  prose- 
cution Is  not  required  to  establish  the  guilt 
of  the  defendant  beyond  any  possible  doubt. 
All  that  is  required  is  moral  certainty,  that 
Is,  that  degree  of  proof  which  produces  con- 
viction in  an  unprejudiced  mind ;  and  if,  from 
the  evidence  In  this  case,  the  Jury  are  satis- 
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fled  beyond  a  reasonable  doubt  of  the  guilt 
of  the  defendant,  then  your  verdict  should  be 
one  of  conviction."  The  criticism  of  appel- 
lant is  as  follovirs:  "Our  contention  is  that 
not  only  must  the  Jury  be  satisfied  beyond  a 
reasonable  doubt,  but  to  a  moral  certainty 
before  they  can  convict."  It  Is  hard  to  under- 
stand how  a  Juror  can  be  satisfied  beyond  a 
"reasonable  doubt"  and  not  to  a  "moral  cer- 
tainty" of  the  guilt  of  defendant;  but,  con- 
ceding a  difference,  It  is  without  significance, 
as  the  jury  must  have  have  understood  from 
the  instructions  as  a  whole  that  they  must  be 
satisfied  to  a  moral  certainty  and  beyond  a 
reasonable  doubt  of  the  guilt  of  the  defend- 
ant In  order  to  convict  him. 

There  was  no  error  committed  by  the  court 
in  its  refusal  to  give  the  following  instruc- 
tion: "If  after  consideration  of  the  whole 
case  any  juror  should  entertain  a  reasonable 
doubt  of  the  guilt  of  the  defendant,  It  Is  the 
duly  of  such  juror  so  entertaining  such  doubt 
not  to  vote  for  a  verdict  of  guilty,  nor  to  be 
Influenced  in  so  voting  for  the  single  reason 
that  a  majority  of  the  Jury  should  be  in  fa- 
vor of  a  verdict  of  guilty."  It  was  fully  cov- 
ered by  other  Instructions  given  by  the  court 
In  fact,  the  court  fully  and  repeatedly  charg- 
ed the  Jurors  that  they  must  be  convinced  of 
defendant's  guilt  beyond  a  reasonable  doubt, 
or  else  it  was  their  duty  to  acquit  For  in- 
stance: "I  charge  you,  gentlemen  of  the 
Jury,  that  there  must  be  in  your  minds  an 
abiding  conviction  to  a  moral  certainty  of  the 
truth  of  the  charge  derived  from  a  compari- 
son and  consideration  of  all  the  evidence,  and 
you  must  be  satisfled  of  the  truth  of  the  ac- 
cusation against  the  defendant  to  a  moral 
certainty  and  beyond  a  reasonable  doubt,  or 
your  verdict  must  be  not  guilty."  This  in- 
struction was  addressed  to  all  the  Jurors,  and 
any  one  would  be  very  obtuse  Indeed  who  did 
not  understand  from  it  that  each  individual 
Juror  could  not  vote  for  conviction  under  any 
circumstance  unless  he  was  satisfied  of  the 
guilt  of  the  defendant  to  a  moral  certainty 
and  beyond  all  reasonable  doubt  The  law 
does  not  require  such  tautology  as  Is  advocat- 
ed by  apiiellant. 

As  to  the  refusal  of  the  court  to  give  a 
proposed  Instruction  upon  circumstantial  evi- 
dence, It  is  suflicient  to  say  that  it  is  substan- 
tially covered  by  other  Instructions,  and  be- 
sides the  general  suggestion  Is  applicable  to 
this  as  to  all  the  Instructions  refused  that  It 
must  be  presumed  that  they  were  not  perti- 
nent to  any  fact  shown  by  the  evidence. 

The  Instruction  as  to  threats  given  as  modi- 
fied was  as  favorable  to  defendant  as  he  was 
entitled  to.  The  latter  portion,  that  the 
threat  could  not  be  considered  unless  the  Jury 
believed  that  the  act  upon  which  the  same 
was  conditioned  was  done  by  the  deceased, 
was  properly  rejected.  The  character  of  the 
threat  may  have  been  such,  and  the  condition 
upon  which  it  was  to  be  executed  of  such 
trivial  Importance,  as  to  show  malice,  even 


without  any  evidence  whatever  that  the  act 
upon  which  the  threat  was  conditioned  was 
performed  by  deceased.  And  besides,  as  sug- 
gested by  respondent,  an  attempted  perform- 
ance by  deceased  of  the  condition  would  make 
the  threat  admissible  while  the  proposed  in- 
struction required  a  complete  performance. 

Appellant  complains  of  the  following  state- 
ment in  one  of  the  instructions  given  by  the 
court:  "There  is  nothing  in  the  nature  of 
circumstantial  evidence  that  renders  It  any 
less  reliable  than  any  other  class  of  evidence." 
It  is  contended  that  this  is  in  violation  of 
the  provision  of  the  Constitution  which  pro- 
hibits Judges  from  charging  juries  with  re- 
spect to  matters  of  fact,  and  in  support  of 
the  position  People  v.  Vereneseneckockhoff, 
129  Cal.  511,  58  Pac.  156,  62  Pac.  Ill,  People 
V.  O'Brien,  130  Cal.  8,  62  Pac.  297,  and  Es- 
tate of  Blake,  136  Cal.  311,  08  Pac.  827,  89 
Am.  St  Rep.  135,  are  cited.  The  Verenesen- 
eckockhoff Case,  however,  goes  much  beyond 
the  case  at  bar,  as  will  l>e  seen  from  the  fol- 
lowing quotation :  "The  court  enlarged  upon 
the  necessity  of  a  resort  to  such  circumstan- 
tial evidence  in  order  to  punish  crime  and 
protect  the  community,  and  said:  'Provi- 
dence, the  laws  of  nature,  and  the  relation  of 
things  are  so  linked  and  combined  together 
that  a  medium  of  proof  la  often  furnished 
leading  to  conclusions  as  strong  as  those  aris- 
ing from  direct  testimony.'  And  again :  'Cir- 
cumstantial evidence  has  this  great  advan- 
tage— that  various  circumstances  from  va- 
rious sources  are  not  likely  to  be  fabricat- 
ed.' "  It  will  be  readily  seen  also  upon  ex- 
amination that  the  instructions  condemned  in 
the  other  two  cases  are  materially  different 
from  what  we  have  here.  On  the  contrary, 
in  reference  to  an  instruction  containing  the 
same  statement,  the  Supreme  Court  In  Peo- 
ple V.  Wilder,  134  Cal.  184,  66  Pac.  229,  de- 
clares: "It  may  be  said  that  as  to  this  in- 
struction containing  a  declaration  of  law 
there  may  be  grave  doubt  but  as  to  the  state- 
ments there  contained  not  being  prejudicially 
erroneous  there  Is  no  doubt  People  v.  Ver- 
eneseneckockhoff does  not  go  to  the  length 
of  holding  such  an  instruction  reversible  er- 
ror." The  ruling  was  the  same  in  the  case 
of  People  V.  Howard,  135  Cal.  266,  67  Pac. 
148.  But  assuming  that  the  prosecution  re- 
lied partly  or  wholly  upon  circumstantial  evi- 
dence for  a  conviction,  we  think  it  was  prop- 
er for  the  court  to  tell  the  Jury  that  they 
might  base  their  verdict  upon  circumstantial 
evidence  as  well  as  upon  direct  evidence.  In 
other  words,  that  there  is  nothing  in  Its  na- 
ture that  renders  it  any  less  reliable  than  any 
other  class  of  evidence.  Considered  with  oth- 
er instructions.  It  could  only  be  understood 
as  meaning  that  circumstantial  evidence  Is 
just  as  reliable  as  any  other  kind,  if  It  con- 
vinces the  jury  of  defendant's  guilt  to  a 
moral  certainty  and  beyond  a  reasonable 
doubt 

We  have  examined  the  record  carefully, 
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and  find  no  error.  The  order  refusing  to  set- 
tle the  bill  of  exceptions  and  to  relieve  appel- 
lant of  his  default  Is  affirmed. 

We  concur:    CHIPMAN,  P.  J.;  HART,  J. 


PEOPLE  V.   SIMMONS.     (Cr.  61.) 

(Court   of  Apppnl,   Third  DiHtrict,   California. 

Feb.  17.  1SMI8.     KPhearine  Denied  by 

Supreme  Court  Aiiril  10,  1908.) 

Appeal  from  Superior  Court,  Mendocino 
County;  J.  Q.  White.  Judge. 

U.  C.  Simmons  was  convicted  of  murder, 
and  appeals.    Affirmed. 

Weldon  &  Held,  for  appellant.  TJ.  S.  Webb, 
Atty.  Gen.,  and  J.  Chas.  Jones,  for  the  Peo- 
ple. 

BURNETT.  J.  For  the  reasons  stated  In 
the  opinion  in  the  above-entitled  case.  No.  CO 
(this  day  filed)  05  Pap.  48.  tlie  Judgment  of 
conviction  is  hereby  nfflmied. 

We  concur:    CHIPMAN,  P.  J. ;  HART,  J. 


RICHTER  ▼.  STATE. 
(Supreme  Court  of  Wyoming.    April  21,  1008.) 

1.  antjfai.8  —  contaoiors  and  infectious 
Diseases — Quabantine. 

Ths  power  c-ouforreU  by  statute  on  sheep 
iiispoctors  to  qnarnntiuo  slicop  infected  with  or 
which  have  been  exposed  to  infectious  diseases 
is  not  inhibited  by  the  Constitution,  since  it  is 
practically  the  only  method  by  which  the  state 
can  enforce  its  police  regulations. 

2.  Same— Statutory  IJegulatioxs. 

,  Rev.  St.  18!m.  S  2077,  as  amended  by  Sess. 
Laws  1905,  p.  14S,  c.  98,  authoriw-s  the  board 
of  sheep  commissioners  to  divide  the  state  into 
inspection  districts,  to  appoint  inspectors,  to 
do  all  tbincs  practicnbie  to  protect  sheep  from 
disease,  and  to  ninice  reeulations  for  the  quar- 
antinine  of  sheep  with  infectious  or  contacious 
diseases,  or  that  have  been  exposed  to  such  dis- 
ease, etc.  Section  2087.  as  amended  by  said 
cliapter.  authorizes  any  insi)ector  to  inspect  and 
qiiamntine  sheep  affected  with  disease,  or  sus- 
pected of  being  so  afFect<'d.  or  that  have  been  ex- 
posed to  any  such  diseii.se;  and  provides  that, 
where  an  in.sp<>ction  made  on  request  of  a  sheep 
grower  results  in  finding  tlie  sheep  free  from  dis- 
pose, the  expense  of  the  inspection  shall  be  paid 
by  the  party  reqaesting  it,  but  that,  if  the  in- 
spector finds  tliat  the  sheep  are  infected  or  have 
been  exposed  to  disea.xe,  tlie  expense  of  inspec- 
tion shall  be  paid  by  the  owner  of  tiie  sheep,  and 
that  the  inspector  shall  take  the  steps  provided 
in  the  succeeding  section.  Section  2(lSS.  as 
amended  by  said  chapter,  provides  tliat  the  in- 
spector, on  finding  that  the  slieep  are  inf(>ctetl 
or  have  been  exposed  to  disease,  may  require 
that  they  be  kept  within  certain  fixed  limits. 
and  tliat  any  owner  of  sheep  who  breaks  quar- 
antine shall  be  guilty  of  a  misdemeanor.  Sec- 
tion 2100,  as  amended  by  said  cliapter.  provides 
that  all  misdemeanors  under  section  2088  et  seq.. 
siiall  be  nuiiishabie  by  a  fine,  etc.  Held,  that 
section  2087  was  meant  to  define  the  duties  of 
the  inspector  which  arc  preliminary  in  their 
nature,  and  that  such  section  and  section  2088, 
considered  in  connection  with  sections  2077  and 
.2100  as  amended,  do  not  contemplate  the  quar- 
antining of  shcsp  because  susiKH'ted  of  infection, 
'and  that,  thoagh  the  inspector  had  power  to  in- 


spect such  sheep,  the  authority  to  quarantine 
exists  only  when  the  sheep  are  found  to  be  in- 
fected or  to  have  been  exposed  to  disease. 
3.  Same. 

Rev.  St.  1899,  (,  2088.  as  amended  by  Sess. 
Laws  1005.  p.  149.  c.  J)S.  provides  that  any 
sheep  inspector  on  finding  on  examination  that 
sheep  are  infected  with  or  have  been  exposed  to 
infectious  disea.-ie  ma.v  require  that  they  be  kept 
within  certain  fixed  limits,  and  that  any  own- 
er of  sheep  who  breaks  quarantine  shall  be 
guilty  of  a  misdemeanor.  Held,  that  the  statute 
does  not  in  terms  make  the  decision  of  the  in- 
spector final  on  the  question  whether  sheep  have 
been  exposed  to  disease ;  and  hence,  in  a  prose- 
cution nnder  such  section  for  removing  sheep 
from  quarantine,  the  action  of  the  inspector  did 
not  preclude  defendant  from  showiug  that  the 
necessity  therefor  did  not  exist ;  the  question 
being  one  for  the  jury. 

Error  to  District  Court,  Big  Horn  County ; 
C.  II.  Parmelce,  Judge. 

Paul  Rlchter  was  convicted  of  a  misde- 
meanor, and  brings  error.  Reversed  and  re- 
manded for  new  trial. 

Rldgely  &  West,  for  plaintiff  in  error.  W. 
E.  Mullen,  Atty.  Gen.,  for  the  State. 

SCOTT,  J.  The  plaintiff  In  error  was  con- 
victed of  a  misdemeanor,  and  brings  error. 

It  appears  from  the  record  that  Rlchter 
was  and  had  been  for  many  months  prior  to 
Jane  28.  1996,  the  owner  of  a  band  of  sheep 
which  was  kept  and  grazed  upon  the  open 
range  In  Big  Horn  county.  On  said  date  a 
sheep  inspector  inspected  the  sheep,  and 
found  that  they  were  not  Infected  with  any 
disease,  but,  acting  on  Information  to  the  ef- 
fect that  the  sheep  had  been  exposed  to 
"scab,"  placed  them  in  quarantine  within  cer- 
tain limits  fixed  by  him.  The  herder  who 
was  in  charge  of  the  sheep  was  duly  notified, 
and  such  notice  was  communicated  to  Rlchter, 
who  disregarded  the  notice,  and  without  per- 
mission of  any  inspector  removed  the  sheep 
from  the  quarantine  limits,  and  herded  them 
back  upon  the  open  range. 

The  court,  over  the  objection  of  the  defend- 
ant, gave  to  the  jury  instructions  1,  5,  and  7, 
respectively,  as  follows: 

"(1)  You  are  Instructed  that  under  the  law 
of  this  state  whoever,  being  the  owner  of 
sheep,  removes  the  same  beyond  the  quaran- 
tine limits  that  may  have  been  prescribed  by 
any  lawful  inspector,  is  guilty  of  a  misde- 
meanor." 

"i5)  You  are  Instructed  that  under  the  law 
of  this  state  an  Inspector,  either  federal  or 
state,  has  authority  to  inspect  and  quarantine 
sheep  affected  with  Infectious  or  contagions 
diseases,  or  suspected  of  being  so  infected, 
or  that  have  been  exposed  to  any  such  dis- 
ease." 

"(7)  You  are  Instructed  that  the  Jury  are 
not  the  judges  of  the  question  as  to  whether 
or  not  the  sheep  in  controversy  had  been  ex- 
posed, but  that  the  Inspector  is  the  sole  Judge 
of  whether  or  not  there  has  been  an  ex- 
posure." 

It  is  urged  that  these  Instructions  did  not 
correctly  present  the  law  of  the  case  to  the 
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jury,  and  tbat  the  defendant  was  thereby 
prejudiced.  The  determination  of  tills  ques- 
tion Involves  a  discussion  of  what  powers  are 
conferred  upon  a  sheep  Inspector.  The  board 
of  sheep  commissioners  consists  of  three  mem- 
bers appointed  by  the  Governor  (section  2074, 
Rev.  St.  1809),  who,  after  qualifying,  choose 
their  president  from  Its  members,  and  who 
are  authorized  to  appoint  a  secretary  (section 
2070,  Id.).  The  board  is  authorized  (section 
2077,  Rev.  St.  ISOn,  as  amended ;  chapter  98, 
p.  148,  Sess.  Laws  1905)  to  divide  the  state  Into 
districts  for  inspection,  and  appoint  such  in- 
spectors as  it  may  deem  necessary  In  the  man- 
ner as  the  board  may  provide  by  Its  rules  and 
regulations ;  and  to  do  and  cause  to  be  done 
all  things  practicable  to  protect  the  sheep  of 
the  state  from  disease,  "and  It  shall  prepare 
and  promulgate  such  rules  and  regulations  as 
It  may  deem  necessary  for  the  quarantining 
and  dipping  of  sheep  Infected  with  scab,  or 
any  other  infectious  or  contagious  disease,  or 
that  have  In  any  manner  been  exposed  to  any 
such  disease  and  for  the  speedy  and  effective 
supervision  among  sheep  as  are  not  In  con- 
flict with  the  provisions  of  this  chapter  and 
also  of  chapter  7  of  the  Revised  Statutes  of 
Wyoming  1899."  Section  2087,  as  amended 
and  re-enacted  (chapter  98,  p.  149,  Sess.  Laws 
1905),  is  as  follows :  "Any  Inspector,  either 
federal  or  state,  shall  have  authority  to  In- 
spect and  quarantine  and  treat  sheep  affected 
with  contagious  or  infectious  diseases,  or  sus- 
pected of  being  so  affected,  or  that  have  been 
so  exposed  to  any  such  disease,  and  such 
sheep  Inspector  may  be  called  upon,  In  writ- 
ing, at  any  time,  by  one  or  more  sheep  grow- 
ers owning  sheep  and  paying  taxes  in  such 
county,  to  Inspect  any  band  of  sheep  In  his 
county.  Upon  such  request  being  received  by 
such  Inspector,  he  shall  forthwith  proceed  to 
inspect  the  sheep  mentioned  In  such  request. 
If  be  shall  find  them  free  from  scab  or  other 
Infectious  or  contagious  disease,  the  expense 
of  such  Inspection  shall  be  paid  by  the  party 
mailing  such  request.  If  he  shall  find  upon 
such  Inspection  that  any  of  such  sheep  are 
Infected  with  scab  or  any  other  Infectious  or 
contagious  disease,  or  have  been  exposed  In 
any  manner  to  any  such  disease,  the  expense 
of  Inspection  shall  be  paid  by  the  owner  of 
such  sheep,  and  such  Inspector  shall  take  the 
steps  In  relation  to  said  sheep  provided  In  the 
next  succeeding  section  of  this  chapter."  The 
next  section,  being  section  2088  of  the  Revised 
Statutes  of  1899  as  amended  and  re-enacted, 
provides,  in  part,  that :  "Whenever,  upon  ex- 
amination by  such  Inspector  any  flock  of 
sheep  kept  or  herded  in  the  state  of  Wyoming 
Shall  be  found  Infected  with  scab  or  any  oth- 
er infectious  or  contagious  disease  or  that 
have  been  exposed  in  any  manner  to  any  such 
disease,  such  Inspector  shall  forthwith  notify 
the  owner  or  person  In  charge  of  such  sheep 
in  writing,"  and  in  such  case  may  require 
that  such  sheep  be  kept  within  certain  limits, 
to  be  by  him  fixed  and  specified,  and  that  oth- 
er sheep  owners  shall  not  enter  upon  such 


quarantined  ground  with  their  flocks  of  sheep 
until  further  notice  or  their  sheep  will  also 
be  quarantined.  It  la  also  provided  that  the 
owner  or  owners,  person  or  persons.  In  con- 
trol of  sheep  so  quarantined  who  shall  fall 
to  keep  them  within  the  quarantine  limits  un- 
til properly  released,  shall  be  guilty  of  a  mis- 
demeanor. It  will  be  observed  that  the  In- 
spector's authority  to  quarantine  sheep  Is  ex- 
pressly conferred  by  statute ;  and  in  the  mat- 
ter of  quarantining  sheep  l)ecause  Infected 
with,  or  because  they  have  been  exposed  to, 
infectious  diseases,  he  Is  the  agent  of  the 
state.  A  conferred  power  of  this  nature  is 
not  Inhibited  by  the  Constitution,  because  It 
Is  the  method,  and  practically  the  only  meth- 
od, by  which  the  state  can  enforce  Its  police 
regulations.  The  law  is  essentially  of  that 
nature,  and  the  protection  sought  and  the  ob- 
ject to  be  attained  must  be  by  a  summary 
method,  and  the  state  must  act  and  act  quick- 
ly through  its  agents,  who  are  clothed  wltb 
certain  powers  In  the  performance  of  the  du- 
ty. The  power  cannot  be  used  arbitrarily  nor 
oppressively,  but  only  in  such  case  and  In  the 
manner  prescribed  by  the  statute,  which,  be- 
ing penal  In  Its  nature,  must  be  strictly  con- 
strued. We  doubt  if  the  Legislature  has  the 
power  to  lodge  in  one  man  or  set  of  men  the 
authority  to  deprive  a  man  of  his  right  to  the 
control  and  custody  of  his  sheep  because  the 
inspector  or  any  one  else  suspects  that  they 
are  infected  wltb  scab.  The  Inspector  has 
not  only  the  right,  but  It  Is  his  duty,  to  In- 
spect the  sheep,  and.  If  competent  to  do  so, 
It  Is  an  easy  matter  for  him  to  determine 
whether  they  are  Infected  or  not  Section 
2087,  supra,  as  amended,  says  in  the  first  part 
that  the  Inspector  shall  have  authority  to  in- 
spect and  quarantine  ajid  treat  sheep  "affect- 
ed with  contagious  or  Infections  diseases  or 
suspected  of  being  so  affected,  or  that  have 
been  so  exposed  to  any  such  disease."  We 
think  the  section  should  be  considered  as  a 
whole  and  In  connection  with  the  other  pro- 
visions of  the  act.  The  latter  part  of  the  sec- 
tion expressly  provides  tbat  If  he  shall  find 
upon  such  Inspection  "that  any  of  such  sheep 
are  infected  with  scab  or  any  other  infections 
or  contagious  disease,  or  have  been  exposed  in 
any  manner  to  such  disease,  »  *  *  such 
inspector  shall  take  the  steps  in  relation  to 
said  sheep  provided  In  the  next  succeeding 
section  of  this  chapter."  The  next  section, 
being  2088  of  the  Revised  Statutes  as  amend- 
ed, provides  only  for  the  quarantine  of  sheep 
found  upon  such  Inspection  to  be  Infected 
with  scab  or  any  other  Infectious  disease,  or 
that  have  been  exposed  in  any  manner  to  any 
such  disease.  Section  2100,  as  amended,  reads 
as  follows :  "All  misdemeanors  under  section 
two  thousand  and  eighty-eight,  two  thousand 
and  ninety-three,  two  thousand  and  ninety- 
four  and  two  thousand  and  ninety-five  shall 
be  punishable  by  a  fine  of  not  less  than  twen- 
ty-five dollars  nor  more  than  five  hundred  dol- 
lars, and  all  misdemeanors  under  sections  two 
thousand  and  eighty-nine  and  two  thousand 
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and  ninety-one  shall  be  punishable  by  a  fine 
of  not  less  than  five  hundred  nor  more  than 
two  thousand  dollars,  and  all  such  fines  when 
collected  shall  be  paid  into  the  treasury  of 
the  county."  Under  section  2088  there  Is  no 
authority  to  quarantine  sheep  except  for  the 
causes  therein  stated.  The  causes  for  which 
sheep  may  be  placed  In  quarantine  limits  are 
expressly  enumerated,  and  the  misdemeanor 
therein  defined  consists  in  the  removal  of  the 
sheep  from  such  limits  without  a  permit  from 
the  inspector  after  they  have  been  duly  quar- 
antined. As  no  penalty  Is  provided  by  the 
act-for  the  removal  of  sheep  from  quarantine 
limits  except  when  quarantined  for  specific 
causes,  we  think  the  failure  to  provide  such 
penalty  excludes  the  Idea  that  It  was  the  leg- 
islative Intent  that  the  Inspector  had  authori- 
ty to  establish  a  quarantine  for  any  other 
cause.  That  a  mere  suspicion  of  Infection 
was  not  intended  to  authorize  a  quarantine, 
but  merely  an  inspection  to  determine  the 
fact  of  infection,  is  further  evident  from  the 
provision  of  section  2087  that,  If  upon  such 
inspection  the  Insijcctor  "shall  find  them  free 
from  scab  or  other  infectious  or  contagious 
diseases,  the  expense  of  such  inspection  shall 
be  paid  by  the  party"  requesting  the  inspection. 
We  are  of  the  opinion  that  section  2U87  was 
meant  to  define  the  duties  of  the  inspector 
which  are  preliminary  in  their  nature,  and 
that  the  two  sections  considered  together  In 
connection  with  sections  2077  and  2100  as 
amended  do  not  contemplate  the  quarantin- 
ing of  sheep  because  suspected  of  being  In- 
fected, but  that  the  inspector  has  the  power 
to  Inspect  when  so  suspected,  and  the  authori- 
ty to  quarantine  depends  upon  the  result  of 
such  Inspection,  and  exists  only  when  the 
sheep  are  found  to  be  Infected,  or  to  have 
been  exposed  to  such  infectious  or  contagious 
diseases.  Any  other  construction  would  place 
an  arbitrary  power  in  the  hands  of  the  In- 
spector which  the  law  does  not  permit,  and 
the  exercise  of  which  might  in  many  Instances 
result  In  oppression  and  Injustice.  The  Ju- 
risdiction of  the  Inspector  to  declare  and  es- 
tablish a  quarantine  for  sheep  rests  upon  the 
fact  tfiat  they  are  either  Infected  or  have 
been  exposed  to  such  diseases  as  are  enu- 
merated by  the  statute;  and  this  power 
should  not  be  confounded  with  his  authority 
to  inspect,  in  order  to  determine  whether  the 
conditions  exist  upon  which  a  legal  quaran- 
tine may  be  established. 

Instruction  No.  5  was  therefore  erroneous, 
for  by  It  the  Jury  were  told  that  the  in- 
spector had  power  to  quarantine  sheep  which 
were  suspected  of  being  Infected  with  In- 
fections or  contagious  diseases  when  no  such 
power  is  conferred  by  the  statute.  We  have 
no  doubt  that  instruction  No.  1  either  stand- 
ing alone  or  unaided  by  other  proper  in- 
structions ia  erroneous.  When  considered 
In  connection  with  Instruction  No.  7,  the  er- 
ror by  a  construction  of  the  two  Is  quite 
apparent  It  is  not  always  true  that  the 
owner  of  sheep  who  removes  them  beyond 


quarantine  limits  that  may  have  been  pre- 
scribed by  a  lawful  Inspector  Is  guilty  of 
crime.  The  Inspector  may  be  a  lawful  in- 
spector, and  yet.  If  he  acts  beyond  and  out- 
side of  the  authority  reposed  in  blm  by 
statute,  his  acts  are  void;  for  In  such  case 
he  has  no  Jurisdiction  to  act.  He  is  clothed 
with  quasi  judicial  power.  He  acts  sum- 
marily, and  is  authorized  to  act  only  when 
certain  causes  exist.  He  should  Inform  him- 
self of  the  existence  of  one  or  the  other  of 
these  causes.  It  is  true  that  the  statute 
Is  silent  as  to  the  manner  and  method  of 
obtaining  the  information.  The  inspector  la 
neither  empowered  to  take  testimony  nor  to 
administer  an  oath.  In  People  v.  Board  of 
Health,  140  N.  Y.  1,  .%  N.  E.  320,  23  L.  U. 
A.  431,  37  Am.  St.  Rep.  523,  certiorari  was 
brought  to  review  the  proceedings  of  the 
t>oard  of  health  declaring  that  certain  dams 
across  a  river  were  a  nuisance,  and  ordering 
their  removal.  There  was  no  provision  for 
a  hearing  before  the  board  on  the  part  of 
any  person  who  was  charged  with  maintain- 
ing a  nuisance  upon  his  premises.  The  court 
say:  "Boards  of  health,  and  other  like 
boards,  act  summarily,  and  it  has  not  been 
usual  anywhere  to  require  them  to  give  a 
hearing  to  any  person  before  they  exercise 
their  jurisdiction  for  the  public  welfare.  The 
public  health  might  suffer  or  be  imperiled 
if  their  action  could  be  delayed  until  a  pro- 
tracted hearing  could  be  brought  to  a  de- 
termination." The  action  of  the  Inspector 
in  quarantining  the  sheep  did  not  conclude 
the  defendant  from  showing  that  the  neces- 
sity therefor  did  not  exist,  nor  was  the  de- 
fendant required  to  go  into  that  question 
until  the  state  had  made  out  a  prima  facie 
case.  The  Inspector  was  not  the  sole  judge, 
nor  could  he  pass  judgment  In  this  proceed- 
ing upon  the  question  as  to  whether  or  not 
there  had  been  an  exposure.  The  issue  was 
as  to  whether  the  defendant  had  violated 
the  quarantine,  and,  if  there  had  l>een  no 
exposure,  it  being  conceded  that  the  sheep 
were  not  infected,  there  was  no  quarantine 
to  violate,  for  the  act  of  the  inspector  in 
attempting  to  establish  such  quarantine 
would  be  illegal  and  unauthorized.  The  stat- 
ute does  not  in  terms  make  the  decision  of 
the  inspector  final  upon  this  question.  We 
are  not  obliged  to  hold  that  It  does.  If  it 
did,  its  application  to  this  case  would  be 
an  invasion  of  the  constitutional  rights  of 
the  defendant.  Without  due  process  of  law 
neither  his  property,  personal  rights,  or  lib- 
erty can  be  interfered  with.  Section  6,  art. 
1,  Const.;  People  v.  Board  of  Health,  supra. 
In  the  last-named  case  it  Is  said:  "Boards 
of  health  under  the  acts  referred  to  cannot 
as  to  any  existing  state  of  facts  by  their 
determination  make  that  a  nuisance  which 
Is  not  in  fact  a  nuisance.  They  have  no 
jurisdiction  to  make  any  order  or  ordinance 
abating  an  alleged  nuisance,  unless  there  be 
in  fact  a  nuisance.  It  Is  the  actual  exist- 
ence of  a  nuisance  which  gives  them  Jurls- 
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diction  to  act  Thoir  acts  declaring  nnl- 
sxnees  may  be  presumptively  valid  until 
iiuestioued  or  assailed  for  the  same  reasons 
which  give  presumptive  legality  to  the  acts 
of  otticini  persons  under  the  maxim,  'Omnia 
l)wsumuntur  legitime  facta  donee  probetur 
c<mtrarlura.' "  In  the  case  before  us  the  act 
of  the  inspector  may  have  been  presump- 
tively valid  until  the  plea  of  not  guilty  was 
Interposed.  Such  plea  questioned  the  valid- 
ity of  tlie  quarantine,  and  thenceforth  such 
presumption  ceased  to  exist.  The  burden 
af  proof  was  not  shifted  to  the  defendant, 
but,  as  In  all  criminal  cases,  rested  upon 
the  state  to  prove  every  essential  element 
constituting  the  crime  charged.  One  of  the 
elements  was  that  a  valid  quarantine  had 
been  established;  that  is  to  say,  a  quarantine 
which  is  authorized  by  the  statute. 

In  Troy  v.  State,  10  Tex.  App.  319,  an  act 
provided  for  the  appointment  of  inspectors 
of  sheep  In  certain  counties,  and  defined 
their  duties.  One  of  the  sections  provided 
that  whenever  an  Inspection  of  a  flock  or 
herd  of  sheep  under  the  provisions  of  the  act 
disclosed  the  presence  of  "scab"  or  otlier 
Infectious  or  contagious  disease,  it  should 
become  the  duty  of  tlie  inspector  to  notify 
ut  once  the  owner  or  person  In  cliarge,  and 
prescribe  certain  limits  within  which  the 
flock  should  be  herded  until  cured.  Another 
section  provided  that  any  owner  or  person 
in  charge  who  shall  willfully  or  knowingly 
fail  to  comply  with  or  violate  any  of  the 
provisions  of  the  act  shall  be  dj'enied  guilty 
of  a  misdemeanor,  and  u|)on  conviction  there- 
of shall  be  fined,  etc.  The  similarity  of  the 
above  provisions  with  those  of  our  statute 
is  apparent.  Troy  was  convicted  of  a  vi- 
olation of  the  provisions  of  the  statute  in 
falling  to  keep  his  sheep  within  the  limits 
prescribed  by  the  inspector.  He  assigned 
as  error  the  refusal  of  the  court  to  Instruct 
the  Jury  as  follows:  "If  the  jury  believe 
from  the  evidence  that  the  sheep  of  the  said 
C.  W.  Troy  did  not  have  the  scab,  they  will 
find  him  not  guilty.  If  the  Jury  believe  from 
the  evidence  that  the  defendant  did  not 
willfully  violate  the  law  in  keeping  the  sheep 
wltbiu  the  limits  prescribed  by  the  insjiector, 
you  will  find  him  not  guilty."  The  court 
say:  "If  •  •  *  the  sheep  of  the  defend- 
ant were  Infected  with  the  disease  called 
'scab,'  and  he  had  been  proi)erly  notified  of 
that  fact,  and  limits  had  been  prescribed 
within  which  the  sheep  should  be  kept  until 
cured,  and  the  defendant  had  willfully  and 
knowingly  violated  the  provisions  of  the 
act  as  charged,  then  he  would  be  guilty  of  a 
misdemeanor,  but,  If  not,  then  he  w-ould  not 
be  guilty.  Hence  in  our  opinion  it  was  a 
material  inquiry  whether  the  defendant's 
flock  of  sheep  had  scab  or  not.  and  whether, 
this  being  the  case,  he  had  willfully  or  know- 
ingly failed  of  his  duty  In  the  premises: 
and  the  Jury  should  have  been  so  instructed 
in  substance,  as  requested  by  the  defendant's 
.counsel."    The  Judgpnent  was  reversed  upon 


the  ground  of  error  In  refasing  to  give  the 
Instruction  so  requested.  In  the  case  befoi-e 
us  the  sheep  were  not  quarantined  on  the 
ground  that  they  were  infected  with  scab  or 
any  other  contagious  disease,  but  upon  the 
ground  that  they  had  been  exi>OHed  thereto, 
and,  as  held  in  a  former  part  of  this  opinion, 
they  could  be  insi)ected  if  8U8pe<'ted  of  be- 
ing so  infected,  or  if  they  had  been  exposed. 
Whether  or  not  they  were  Infected  with 
scab  or  had  been  exposed  to  such  Infection 
so  as  to  authorize  the  Inspector  to  place- 
them  within  quarantine  limits  Is,  we  think,. 
ui)on  principle  and  authority,  a  material  in- 
quiry for  the  Jury  in  a  prosecution  of  this 
kind,  and  that  the  court  by  Instruction  No. 
7  took  this  question  from  the  Jury,  and  that 
in  so  doing  it  committed  error  prejudicial 
to  the  defendant. 

There  are  other  questions  presented  by  the 
record  as  to  the  admlssibillt}'  of  hearsay 
evidence  upon  which  the  inspector  acted. 
We  do  not  deem  It  necessary  to  here  discuss 
those  questions  In  view  of  a  new  trial  fur- 
ther than  to  say  that  this  kind  of  testimony 
was  evidently  deemed  competent  upon  the 
erroneous  theory  upon  which  the  case  was 
tried.  To  establish  the  fact  that  the  sheep 
were  either  infected  or  exposed  to  the  in- 
fection of  diseases  enumerated  in  the  stat- 
ute calls  for  competent  evidence,  the  same 
as  It  does  to  establish  any  other  fact  In  the 
case.  The  existence  of  one  or  the  other 
of  those  causes  is  necessiiry  to  the  estab- 
lishment of  a  valid  quarantine,  and,  in  the 
absence  of  both,  the  defendant  would  not 
be  guilty  of  the  charge  contained  In  the 
information  even  though  the  inspector  acted 
In  good  faith  and  upon  evidence  which  seem- 
ed to  him  satisfactory.  Ills  Judgment  wuld 
not  in  this  action  l>e  substituted  for  that 
of  the  Jury. 

B'or  error  in  giving  Instructions  1,  5,  and 
7  to  the  Jury,  the  Judgment  will  be  reversed, 
and  the  case  remanded  for  a  new  trial. 

Reversed. 

POTTER,  C.  J.,  and  BEARD,  J.,  concur. 


CLAUSE  V.  COLUMBIA  SAVINGS  &  LOAN 

ASS'N. 

(Supreme  Court  of  Wyoming.     April  21,  1908.) 

1.  Building   and   Loan    Associations— By- 
Laws — Matubitt  of  Sharks. 

The  by-laws  and  prospectus  of  a  building 
association  which  state  that  the  shares  are  esti- 
mated to  mature  in  six  yeai-s.  that  when  the 
amount  in  the  loan  funil  to  tlie  credit  of  any 
share  from  monthly  payments  and  profits  is 
equal  to  the  par  value  of  tlie  .share,  it  shall  be 
fnlly  paid  and  matured,  that  loaus  and  calcula- 
tions are  made  on  the  estimate  of  the  specified 
period  required  to  mature  the  shares,  etc.,  do 
not  stipulate  that  the  shares  shall  mature  in 
six  years,  and  the  controlling  provision  as  to 
maturity  is  that  the  stock  will  mature  when  the 
amount  to  its  credit  shall  equal  its  par  value. 
[Ed.  Note. — For  cases  in  point,  sec  Cent.  Dig. 
voL  8,  Building  and  Loan  Associations,  i  14.]. 
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2.  Same— Tx)ANs— Payment. 

The  by-laws  of  a  building  association  stipu- 
lated for  montlily  payments  by  the  borrowing 
moniber.  and  that  such  payments  should  con- 
tinue until  the  stock  borrowed  on  should  ma- 
ture, and  re<iuired  shareholders  to  pay  each 
month  a  specified  sum  on  each  share  unless  a 
loan  had  been  obtained,  and  provided  for  the 
maturing  of  the  stock  by  apportioning  thereto 
the  monthly  payments  and  profits.  HWrf,  to  re- 
quire monthly  jiayments  until  the  stock  borrow- 
tKl  on  should  mature. 

3.  I'ROcEss— Defects— Jurisdiction. 

The  irregularity  or  imperfection  of  a  sum- 
mon-s,  or  the  service  thereof,  which  will  deprive 
the  court  of  jurisdiction,  must  render  the  siim- 
moiw  or  the  service  thereof  so  defective  that  a 
collateral  impeachment  of  the  judgment  rendered 
thereon  is  available,  and  a  service  of  process  by 
the  coroner  authorized  to  serve  process  under 
specified  circumstances  is  not  void,  though  th« 
service  is  imi)roper,  and  the  court  has  juris- 
diction. 

4.  Limitation  of  Actions  —  Commencement 
OF  Action— New  Action  afteb  Falluke  of 
KoRMEB  Suit— QuASUixo  Sebvice  op  Pbo- 

CESS. 

The  quashing  of  the  service  of  summons  be- 
cause made  by  the  corouer,  authorized  by  Kev. 
St.  18!>9,  I  1172,  to  serve  process  only  where  the 
sheriff  is  a  party,  based  on  the  fact  that  the 
sheriff  was  improperly  joined  as  a  party,  re- 
sults in  failure  by  plaintiff  otherwise  than  on 
the  merits,  within  section  340,°)  providing  that, 
where  plaintiff  in  an  action  commenced  in  time 
fails  otherwise  than  on  the  merits,  he  may  com- 
mence a  new  action  within  one  year  thereafter, 
in  which  case  the  bar  of  limitations  is  not 
applicable. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  33,  Limitation  of  Actions,  §  5C2.] 

5.  Same. 

Where  the  service  of  process  In  an  action 
begun  in  time  is  quashed  because  the  service 
was  made  by  the  coroner  in  a  case  in  which 
service  could  not  be  made  by  him,  plaintiff 
may  cause  the  issuance  and  service  of  another 
summons  in  the  same  action  on  the  petition 
previously  tiled,  or  an  amended  petition,  there- 
by commencing  the  action  anew,  within  Rev. 
.  St.  1890,  S  34»n.  providing  that  an  action  shall 
be  deemed  commenced  at  the  date  of  the  sum- 
mons served  on  defendant,  etc. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  33,  Limitation  of  Actions,  §  5C2.] 

.  6.  Same— Period  of  Limitations— Matcbitt 
of  Debt— Installments. 

Where  a  debt  is  payable  in  instnllments,  the 
statute  of  limitations  runs  on  the  whole  debt 
from  the  date  of  the  first  default  only  when 
such  default  has  the  effect  by  the  terms  of  the 
contract  or  otherwise  of  maturing  the  whole 
debt,  and  where  the  default  does  not  mature 
.  the  whole  debt,  the  statute  will  run  from  the 
date  of  the  default,  if  at  all,  only  on  the  install- 
ment as  to  which  default  has  occurred. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  33,  Limitation  of  Actions,  J  281.] 

7.  Same.  ' 

A  debt  payable  in  Installments  was  secured 
by  a  deed  of  trust  stipulating  that  on  the  de- 

.  fault  in  any  of  the  payments  the  whole  debt 
might  at  the  option  of  the  creditor  become  duo 
at  once.     Held  that,  unless   the  creditor  exer- 

'  oised  the  option,  the  statute  of  limitations  ran 
on  the  debt  only  from  the  time  of  its  maturity 
as  originally  fixed. 

[Ed.  Note. — For  ceases  in  point,  see  Cent.  Dig. 
vol.  3.3,  Limitation  of  Actions,  $  281.1 

8.  BU1LI>ING     AND     IX)AN     .\SSOCIATIONS— BY- 

I/AW»— Maturity  of  Debt— Limitation  of 
Actions. 

The  by-laws  of  a  building  association  de- 
clared that,  where  any  shareholder  neglected  to 


pay  the  interest  or  dues  on  his  loan  or  the 
monthly  installments  for  six  month.s,  the  as- 
sociation might  compel  payment  of  principal,  in- 
terest, etc.,  by  proceedings  on  his  note,  and 
foreclosing  the  security,  which  sho\ild  at  once 
become  due  anij  payable.  A  borrowing  member 
secured  the  debt  by  a  deed  of  trust,  which  stipu- 
lated that  in  default  in  any  of  the  payments 
of  principal  or  interest  the  association  might 
at  its  option  declare  the  whole  debt  due.  Ucld, 
that  the  by-laws,  if  construed  to  mature  the 
debt  absolutely,  without  an  option,  did  not  ma- 
ture it  until  after  a  failure  for  six  months  to 
make  the  required   payments. 

9.  Same. 

A  building  association  suing  on  a  note  exe- 
cuted by  a  borrowing  member,  which  stipulates 
j  that  monthly  installments  must  be  paid  until 
I  the  stock  borrowed  on  shall  mature  in  accord- 
;  ance  with  the  by-laws  of  the  association,  and 
thereby  repay  the  loan,  must  allege  and  prove 
j  that  the  stock  has  not  matured  to  establish  a 
I  default  on  the  iiart  of  the  member. 

10.  Same. 

The  note  given  to  a  building  aaxociation 
by  a  borrowing  member  stipulated  for  the  pay- 
ment of  monthly  installments  until  the  stock 
borrowed  on  should  mature  and  the  loan  bo 
thereby  repaid.  Continuous  payments  were 
made  by  the  member  previous  to  any  default 
for  the  period  originally  estimated  by  the  as- 
.lociation  to  be  sufficient  to  mature  the  stock. 
The  a.ssociation  in  an  action  on  the  note  al- 
leged its  willingness  to  credit  the  value  of  the 
stock  on  the  amount  found  to  be  due.  The 
answer  did  not  objix't  to  such  credit,  and  alleged 
that  the  stock  had  matured,  or  ought  to  have 
matured,  and  that  by  reason  of  its  maturity 
there  was  no  indebtedness.  Held,  that  the 
borrowing  member  was  entitled  to  credit  for  the 
value  of  the  stock,  with  intere.st,  in  reduction 
of  any  amount  found  due  on  the  note. 

Eri-or  to  District  Court,  Carbon  County; 
David  II.  Craig,  Judge. 

Action  by  the  Columbia  Savings  &  Loan 
Association  aguiust  James  U.  Clause,  admin- 
istrator of  Uobert  O'SIalla,  deceased.  There 
was  a  judgment  for  plaintiff,  and  defendant 
brings  error.    Iteversed  and  remanded. 

McMlcken  &  Bl.vdenburgh,  for  plaintiff  In 
error.    Jabez  Norman,  for  defendant  in  error. 


POTTER.  C.  J.  The  defendant  In  error, 
who  was  the  plaintiff  below,  Is  a  Colorado 
corporation,  and  belongs  to  that  class  of  pri- 
vate corporations  commonly  known  as  build- 
ing associations.  Its  original  corporate  name 
was  the  Columbia  Building  &  Loan  Associa- 
tion. In  1899  the  name  was  changed  to  the 
Columbia  Savings  &  Loan  Association,  This 
suit  was  brought  by  the  association  to  re- 
cover an  anioimt  alleged  to  be  due  upon 
the  note  or  contract  of  a  borrowing  share- 
I  holder.    Robert  O'Malla,  then  a  resident  of 


the  city  of  Rawlins  In  this  state,  became  a 
member  of  said  association  June  4,  1890,  and 
received  a  certificate  of  that  date  entitling 
him  to  10  shares  of  the  capital  stock,  subject 
to  the  conditions,  rules,  regulations,  and  by- 
laws of  the  association.  The  by-laws  requir- 
ed of  each  shareholder  a  monthly  payment 
on  the  last  Saturday  of  each  month  of  70 
cents  on  each  share,  where  no  loan  had  been 
obtained  on  the  stock,  but  In  the  event  of 
such  loan  the  payments  were  regulated  by  au- 
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other  provision  presently  to  be  referred  to. 
It  was  also  stated  in  the  by-laws  tbat  each 
shareholder  should  be  entitled  to  receive  for 
each  share  named  in  his  certificate  |100  when 
the  monthly  payments  and  the  profits  appor- 
tioned thereto  should  equal  that  sum ;  also 
that  a  shareholder  was  entitled  to  a  loan 
from  the  association  of  an  amount  equal  to 
the  value  of  his  shares  at  maturity,  upon 
making  a  proper  ai>pIicatlon  therefor,  and 
giving  the  required  security.  While  hold- 
ing said  10  shares,  and  having  regularly 
ntade  the  monthly  payments  thereon.  O'Malla 
applied  for,  and  on -May  26,  1893,  received,  a 
loan  of  $1,000,  which  sum  equaled  the  amount 
to  which  he  would  be  entitled,  in  the  al)- 
sence  of  a  loan,  upon  the  maturity  of  his 
shares.  With  his  wife  be  executed  a  note 
or  contract  for  the  repayment  of  the  loan 
and  a  trust  deed  covering  real  estate  in  Car- 
bon county,  this  state,  to  secure  it.  aud  as 
collateral  security  he  assigned  to  the  asso- 
ciation his  sliares  of  stock.  Omitting  the  sig- 
natures the  note  or  contract  reads  as  fol- 
lows: "No.  500.  fl.OOO.  Rawlins,  Wyom- 
ing, May  26,  1803.  In  consideration  of  one 
thousand  (|1,000>  dollars  loaned  to  me  by  the 
Columbia  Building  &  Loan  Association,  we 
or  either  of  us  hereby  promise  to  pay  said  as- 
sociation at  Its  ofilce  In  Denver,  Colorado, 
sixteen  &  ^'/loo  dollars  per  month,  payable 
on  the  last  Saturday  of  each  and  every  month 
until  the  stock  borrowed  upon  shall  have 
matured  In  accordance  with  the  by-laws  and 
rules  of  said  association  and  this  loan  is 
thereby  repaid.  The  shares  of  stock  In  the 
Columbia  Building  &  Loan  Association  held 
by  the  maker  of  this  note  as  shown  by  cer- 
tificate of  stock  No.  1,753  are  hereby  trans- 
ferred and  pledged  to  the  said  association  as 
collateral  security  for  the  performance  of 
the  conditions  of  this  obligation  and  of  the 
trust  deed  securing  same."  The  trust  deed 
provided  that  In  case  of  default  In  any  of 
the  payments  of  principal  or  interest  accord- 
ing to  the  tenor  and  effect  of  "said  promis- 
sory note"  the  whole  of  said  principal  sum 
secured  and  the  interest  thereon  to  the  time 
of  sale  may  at  once,  "at  the  option  of  the 
legal  bolder  thereof,  become  due  and  pay- 
able," and  the  premises  sold  as  If  the  in- 
debtedness had  matured.  Payments  by  bor- 
rowing shareholders  were  to  be  governed  by 
the  following  provision  of  the  by-laws: 
"Shareholders  having  obtained  loans  shall, 
on  or  before  the  last  Saturday  of  each  and 
every  mouth  until  the  stock  borrowed  upon 
shall  have  matured  and  the  loan  Is  thereby 
repaid,  make  or  cause  to  be  made  payments 
as  follows:  One  seventy-second  of  the  sum 
borrowed  (less  the  membership  fee),  also  in- 
terest at  the  rate  of  3  per  cent,  per  annum 
upon  the  original  amount  of  the  loan."  Dur- 
ing the  period  Intervening  between  the  date 
of  his  membership  and  the  time  when  he  re- 
ceived the  loan  O'Malia  regularly  paid  the 
required  monthly  payment  of  $7  dues  on  his 


stock,  and  after  receiving  the  loan  be  regu- 
larly paid  the  monthly  Installment  required 
by  the  note  or  contract  until  and  including 
the  month  of  May,  1890,  making  In  the  ag- 
gregate 72  monthly  payments.  There  Is  some 
dispute  as  to  whether  his  last  payment  was 
for  the  month  of  May  or  June,  1890,  but  we 
think  it  reasonably  clear  from  the  evidence 
that  It  was  the  payment  due  the  last  Satur- 
day in  May.  It  was  entered  In  bis  pass 
book  as  paid  May  30th,  though  it  was  not 
credited  on  the  association's  books  until  some 
time  In  June.  No  further  payments  were 
made.  O'Malla  died  September  2,  1900,  and 
shortly  thereafter  James  H.  Clause  was  ap- 
pointed administrator  of  bia  estate.  The  as- 
sociation presented  to  the  administrator  its 
claim  here  sued  ui>on,  and  the  same  was  re- 
jected April  13,  1001.  The  trust  deed  given 
to  secure  the  loan  aforesaid  was  made  to 
Clyde  J.  Eastman,  as  trustee,  and  provided 
that  In  case  of  the  latter's  death,  resignation, 
removal,  or  absence,  or  failure  or  iuability 
to  act,  the  sheriff  of  Carbon  county  should 
become  bis  successor  in  trust.  On  July  2, 
1901,  the  association,  as  plaintiff,  filed  a 
petition  for  the  commencement  of  a  cause  la 
the  district  court  of  Carbon  county,  naming 
James  II.  Clause,  as  administrator  of  the 
O'Malla  estate,  and  Creed  McDauiel,  the  slier- 
iff  of  Carbon  county,  as  defendants.  Tho 
facts  deemed  necessary  to  a  recovery  upon 
the  claim  of  the  association  were  set  out, 
and  It  was  also  alleged  that  the  trustee  nam- 
ed In  the  trust  deed  had  resigned,  and  that 
the  sheriff  therein  appointed  as  his  succes- 
sor In  trust  had  declined  to  accept  the  trust. 
The  prayer  of  the  petition  was  for  Judgment 
against  the  administrator  for  the  amount  al- 
leged to  be  due,  viz.,  $080.70,  with  legal  in- 
terest from  May  27,  1901,  and  for  a  sale  of 
the  property  covered  by  the  trust  deed.  On 
the  same  date  (July  2,  1901)  a  summons  was 
Issued  on  the  petition  against  the  defendants 
therein  named  by  the  clerk  of  the  court,  un- 
der the  seal  thereof,  directed  to  the  coroner 
of  the  county.  The  coroner's  return  show- 
ed service  uiK)n  Clause,  the  administrator, 
July  3,  1901.  The  latter,  ai)pearlng  specially 
for  that  purpose,  filed  a  motion  to  quash  the 
service  and  summons  on  the  ground  that, 
though  the  sheriff  was  named  as  a  defend- 
ant. It  appeared  from  the  allegations  of  the 
petition  that  he  was  neither  a  proper  party 
nor  Interested  In  the  action,  and  that  the 
process  had  been  Improperly  directed  to  and 
served  by  the  coroner.  Upon  that  motion 
the  district  court,  by  an  order  entered  No- 
vember 8,  1901,  quashed  the  service,  and 
continued  the  cause  for  service.  An  alias 
summons  was  Issued  on  the  date  last  men- 
tioned, directed  to  the  sheriff,  naming  the  ad- 
ministrator as  the  only  party  to  be  served. 
That  summons  appears  to  have  been  duly 
served  upon  the  defendant  administrator  on 
the  day  it  was  Issued.  On  December  7,  1901, 
the  answer  day  uuder  the  summons  of  No- 
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vember  8th,  an  amended  petition  was  filed, 
and  a  summons  issued  thereon.  The  amend- 
ed petition  omitted  the  sheriff  as  a  party  and 
the  prayer  for  a  sale  of  the  property,  and 
demanded  judgment  for  the  allowance  of  the 
plalntifTs  claim  to  be  paid  by  the  adminis- 
trator out  of  the  proceeds  of  the  estate.  On 
behalf  of  the  administrator  n  demurrer  was 
filed  to  that  petition,  which  does  not  appear 
to  have  been  acted  on.  A  second  amended 
petition  was  filed  June  26,  1002,  and  a  sum- 
mons was  Issued  thereon  June  27, 1902.  The 
summons  was  duly  served,  and  the  defendant 
administrator  filed  a  demurrer,  which  was 
sustained,  and  Judgment  was  rendered  thereon 
against  the  association.  That  Judgment  was 
reversed  by  <  this  court  on  error,  and  the  cause 
remanded,  with  directions  to  orerrule  the 
demurrer,  and  for  further  proceedings.  13 
Wyo.  166,  78  Pac.  708.  Upon  the  return  of 
the  cause  to  the  district  court  an  answer  was 
filed  to  the  second  amended  petition,  and  the 
plaintiff  filed  a  reply.  Upon  the  issues  thus 
joined  a  trial  was  had  to  the  court  without 
a  Jury,  resulting  In  a  Judgment  for  the  plain- 
tiff association  for  the  sum  of  $2,053.10,  made 
up  as  follows:  Principal,  $1,000;  Interest  to 
the  date  of  judgment,  November  27,  1905, 
$1,053.10.  The  judgment  ordered  this  amount 
to  be  paid  b.v  the  administrator  In  due  course 
of  administration.  A  motion  for  new  trial 
was  filed  and  overruled,  and  the  administra- 
tor brings  the  case  here  on  error. 

The  original  and  each  amended  petition  al- 
lege that  the  shares  of  stock  held  by  the  de- 
cedent bad  not  matured,  and  that  their  value 
June  27,  1001,  a  few  days  prior  to  filing  the 
first  petition,  was  $887.85.  Each  petition  al- 
leged a  total  indebtedness  due  May  27, 1901,  of 
$1,508.35,  consisting  of  $1,000  principal,  $553.- 
15  Interest  from  June  3,  1890,  to  May  27, 
1901,  and  $15.40  insurance  charges  paid  by 
the  association  with  interest.  The  original 
as  well  as  the  first  amended  petition  credited 
the  alleged  value  of  the  stock,  and  asked 
judgment  for  the  balance,  $080.70,  with  Inter- 
est thereon  from  May  27,  1001.  The  second 
amended  petition  alleged  a  readiness  to  cred- 
it the  stock  value,  but,  without  deducting  it, 
claimed  Judgment  for  the  total  Indebtedness 
aforesaid,  with  interest  from  the  date  men- 
tioned. The  insurance  charges  were  not  al- 
lowed, and  need  not  therefore  be  considered. 
It  appears  that  the  Interest  Included  in  the 
alleged  indebtedness  was  computed  at  the 
rate  of  $9.25  per  month,  and  that  the  inter- 
est embraced  in  the  Judgment  w^as  computed 
at  the  same  monthly  rate  to  the  date  of  Judg- 
ment. This  was  upon  the  theory  that  the 
agreed  monthly  installment  of  $16.25  Included 
the  monthly  stock  dues  of  $7,  leaving  the 
balance  as  interest.  The  evidence  shows  that 
the  installments  paid  were  each  so  credited 
upon  the  books  of  the  association,  $7  to  dues, 
and  $9.25  to  interest,  and  the  flr.st  two  pay- 
ments made  by  the  dece<iont  under  the  loan 
contract  were  entered  In  his  pass  book  iu  two 
separate  Items  of  $9.25  and  $7,  and  in  enter- 


ing therein  the  three  succeeding  payments 
the  figures  9.25  were  entered  in  the  column 
beaded  "Interest  and  dues,"  and  16.25  in  the 
column  headed  "Totals."  There  was  no  show- 
ing upon  the  trial  by  either  party  as  to  wheth- 
er or  not  the  stock  borrowed  upon  had  ma- 
tured, or  what  its  value  was  at  the  time  of 
trial  or  at  any  other  time. 

1.  The  defendant  by  his  answer  alleged, 
and  it  la  here  contended  that  upon  the  by- 
laws of  the  association  and  the  representa- 
tions of  its  agents  and  printed  circulars  the 
obligation  of  the  decedent  as  a  shareholder 
was  to  pay  70  cents  monthly  on  each  share  for 
a  period  of  72  months,  and  that  the  contract 
for  the  repayment  of  the  loan  obligated  him 
only  to  make  the  agreed  monthly  payments 
the  remainder  of  the  period  of  72  months, 
and  thereby  cancel  the  Indebtedness.  This 
position  cannot  be  sustained.  It  is  true  that 
a  printed  circular  or  prospectus  distributed 
by  the  association  explaining  its  methods 
and  purposes  stated  that  "shares  are  estimat- 
ed to  mature  In  six  years,  and  the  member 
may  then  withdraw  such  shares  and  receive 
$100  therefor."  But  that  was  Immediately 
preceded  by  the  statement:  "Whenever  the 
amount  in  the  loan  fund  to  the  credit  of  any 
share  (from  monthly  payments  and  profits)  is 
equal  to  $100,  such  share  shall  be  fully  paid 
In,  and  be  considered  to  have  fully  matured, 
and  no  more  monthly  payments  shall  be  re- 
quired." And  it  was  followed  by  a  state- 
ment that  the  six-year  estimate  as  to  ma- 
turity of  stock  is  a  conservative  one,  based 
upon  the  experience  and  calculations  of  the 
larger  English  associations  of  a  similar  char- 
acter. It  Is  also  true  that  the  by-laws  con- 
tained a  like  estimate  of  the  period  requir- 
ed to  mature  the  shares,  and  stated  that  all 
loans  and  calculations  are  made  upon  that  es- 
timate; and  the  illustrations  furnished  by  the 
association  as  to  the  cost  to  shareholders,  both 
borrowing  and  nonborrowlng,  were  based  up- 
on 72  monthly  payments.  The  by-laws,  how- 
ever, plainly  provided  that  each  shareholder 
would  be  entitled  to  receive  $100  for  each 
share  when  the  monthly  payments  and  profits 
apportioned  thereto  should  equal  that  sum. 
There  Is  testimony  also  to  the  effect  that  at 
a  meeting  of  prospective  shareholders  at  Raw- 
lins, where  the  decedent  resided,  an  agent 
of  the  association  stated  that  monthly  pay- 
ments for  72  months  would  mature  the  stock. 
The  construction  contended  for  is  claimed  al- 
so to  be  the  effect  of  that  provision  of  the 
by-laws  regulating  the  payments  by  borrow- 
ing shareholders,  which  fixes  the  monthly  in- 
stallmeut  at  one  seventy-second  of  the  amount 
of  the  loan  (less  the  membership  fee)  with 
3  per  cent.  Interest  per  annum  added.  The 
printed  circular  and  the  by-laws  stated  that 
the  association  was  purely  mutual  and  co- 
operative, and  that  each  member  was  inter- 
ested in  all  the  assets  in  proi)ortion  to  the 
stock  held  by  him. 

It  is  apparent  that  the  controlling  provis- 
ion as  to  the  maturity  of  the  stock,  both  in 
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the  circular  and  by-laws,  is  that  which  states 
tliat  the  stocis  will  mature  whenever  the 
amount  to  its  credit  shall  equal  its  par  val- 
ue. Upon  that  basis  it  would  be  manifestly 
impossible  to  arbitrarily  determine  In  advance 
the  date  of  maturity.  Though  the  period 
required  to  mature  the  stock  might  be  esti- 
mated. It  could  not  be  definitely  fixed  with- 
out ignoring  the  essential  features  of  the  as- 
sociation and  the  plan  adopted  for  matur- 
ing its  stock.  Six  years  was  not  stated  as 
an  arbitrary  or  fixed  period  for  the  stock  to 
run,  or  for  limiting  payments,  but  it  was  ex- 
pressly stated  to  be  an  estimate.  It  is  clear 
that  the  impossibility  of  stating  a  definite 
time  otherwise  than  as  an  estimate  or  opin- 
ion was  recognized  by  the  officers  of  the  as- 
sociation, since  they  did  nothing  more  In 
that  respect  than  to  state  an  estimated  pe- 
riod. Such  an  estimate,  plainly  stated  to  be 
such,  is  not  to  be  distortrd  into  a  contract 
or  promise  to  mature  the  shares  within  the 
estimated  period.  Where  a  mutual  building 
and  loan  association  provides  for  maturing 
its  stock  by  the  equal  application  to  all  of 
it,  or  all  of  a  series,  of  the  monthly  dues  and 
profits,  as  in  the  case  of  the  association  here, 
the  argument  that  the  association  Is  bound 
by  an  estimate  as  to  time  of  maturity,  so  as 
to  limit  the  period  for  payment  of  dues,  has 
not  usually,  if  ever,  been  regarded  with  favor 
by  the  courts.  That  the  circulars  and  by- 
laws of  the  association  here  did  not  require 
or  provide  for  the  maturing  of  the  stock  in 
the  estimated  period  has  been  uniformly  held 
where  they  have  been  considered.  Columbia, 
etc.,  Ass'n  v.  Junquist  (C.  C.)  Ill  Fed.  645; 
Kinney  v.  Columbia,  etc.,  Ass'n  (C.  C.)  113 
Fed.  359;  Columbia,  etc.,  Ass'n  v.  Lyttle,  16 
Colo.  App.  423,  66  Pac.  247.  Indeed  it  was 
held  In  Colorado,  where  the  association  is 
IncoriKjrated,  that  it  had  no  power  to  con- 
tract that  stock  would  mature  at  a  fixed  time. 
Columbia,  etc.,  Ass'n  v.  Lyttle,  supra.  In 
that  case  it  was  said  with  reference  to  the 
question  here  presented:  "From  this  circu- 
lar it  appears  that  the  shareholders  of  a\)- 
pellant  united  in  a  business  venture  for  their 
mutual  benefit,  all  shareholders  to  profit  or 
lose  in  proportion  to  their  respective  shares 
of  stock;  their  respective  interests  at  any 
time  in  the  association  being  in  pro[)ortlon 
to  their  stock;  the  value  of  their  stock  de- 
pending upon  the  financial  success  of  the  cor- 
poration; the  further  value  of  the  stock  be- 
ing imcertain,  because  dependent  upon  un- 
known factors  that  might  enter  uito  tlie  fu- 
ture operations  of  the  corporation.  This  cir- 
cular stated  facts  from  which  it  appeared 
that  no  one  could  state  when  the  stock  would 
mature.  An  effort  to  do  so  could  not  be 
other  than  an  estimate."  The  rule  laid  down 
In  the  by-laws  for  determining  the  monthly 
payments  required  of  borrowing  members 
seems  to  be  unnecessarily  complicated.  It  is 
difiicult  to  imderstand  why  the  stated  meth- 
od was  employed,  except  upon  the  theory  that 
It  was  not  desired  to  designate  as  interest 


the  amount  to  be  paid  for  the  use  of  the  mon- 
ey advanced.  The  section  Is  not,  however, 
open  to  the  construction  that  It  provides  for 
liquidating  the  indebtedness  with  72  month- 
ly payments,  nor  that  it  provides  for  Inter- 
est upon  the  loan  merely  at  the  rate  of  3 
per  cent,  per  annum.  The  section  Itself  states 
that  the  monthly  payments  thereby  provided 
for  shall  be  continued  until  the  stock  bor- 
rowed upon  shall  have  matured,  and  It  must 
moreover  be  construed  with  the  other  pro- 
visions, particularly  that  one  which  requires 
shareholders  to  pay  each  month  70  cents  on 
each  share,  unless  a  loan  has  been  obtained, 
and  the  one  providing  for  maturing  the  stock 
by  apportioning  thereto  the  monthly  payments 
and  profits.  However  confusing  in  the  ab- 
stract the  provision  for  the  monthly  pay- 
ments of  borrowing  shareholders  may  be,  it 
does  not  seem  possible  that  a  shareholder 
could  understand  that  his  liability  for  stock 
dues  would  cease  upon  receiving  a  loan,  and 
tliat  thereafter  be  would  be  engaged  in  mere- 
ly repaying  the  principal  of  the  loan  in  month- 
ly installments,  with  3  per  cent  interest. 
There  is  clearly  no  foundation  for  such  a  be- 
lief upon  any  reasonable  or  proper  construc- 
tion of  the  by-laws,  or  the  contract  here  In 
suit.  Tlie  shareholder  continues  such  after 
as  well  as  before  receiving  a  loan,  and  there- 
after be  sustains  the  dual  relation  to  the  as- 
sociation of  shareholder  and  borrower,  with 
the  rights  and  obligations  of  each.  The 
monthly  payment  required  of  the  borrowing 
shareholder  necessarily  includes  the  month- 
ly stock  dues,  for  the  shares  remain  in  exist- 
ence, and  are  to  be  matured  by  the  applica- 
tion of  monthly  payments  and  profits  the 
same  as  shares  not  borrowed  upon,  and  upon 
their  maturity  the  loan  is  to  be  canceled.  The 
balance  of  the  required  monthly  payment  in 
excess  of  the  dues  can  only  represent  the 
amount  paid  for  the  use  of  the  money  ad- 
vanced prior  to  the  maturity  of  the  stock,  and 
therefore  constitutes  the  interest  to  be  paid. 
In  this  case  such  interest  amounted  to  $9.'25 
per  mouth.  It  would  seem  that  this  must 
have  been  understood  by  the  shareholder  in 
this  case,  since  the  earlier  payments  under 
the  loan  contract  were  entered  in  his  pass 
book  in  separate  items  of  $7  and  $9.25;  the 
former  sum  being  the  amount  that  he  had 
previously  paid  monthly  as  dues  upon  his 
shares.  We  perceive  no  ground,  therefore,  for 
holding  that  the  contract  entered  into  was 
different  from  that  expressed  upon  its  face, 
viz.,  to  pay  the  required  monthly  Install- 
ment "until  the  stock  borrowed  upon  shall 
have  matured  in  accordance  with  the  by-laws 
and  rules  of  said  association." 

2.  The  defendant  pleaded  In  separate  de- 
fenses both  the  general  statute  of  limitations 
as  to  an  action  upon  a  contract  in  writing 
and  the  special  statute  as  to  an  action  upon 
a  claim  against  the  estate  of  a  decedent  re- 
jected by  the  executor  or  administrator.  An 
action  upon  a  contract  or  promise  in  writing 
is  limited  generally  to  five  years  after  tho 
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cause  of  action  has  accrued.  Rev.  St.  1889, 
|§  3453,  3434.  Suit  upon  a  claim  against  tbe 
estate  of  a  deceased  person,  which  has  been 
rejected  by  the  executor  or  administrator,  is 
required  to  be  brought  within  three  months 
after  the  date  of  its  rejection,  If  then  due,  or 
within  two  mouths  after  it  l)econjes  due. 
Id.  i  47.t3.  It  is  here  contended  that  the 
evidence  shows  the  action  to  have  been  bar- 
red under  each  statute,  and  that  the  Judg- 
ment should  be  reversed  on  that  ground. 
The  theory  of  the  contention  as  to  the  gen- 
eral statute  Is,  first,  that  the  cause  of  action 
accrued  upon  the  occurring  of  the  first  de- 
fault, the  last  Saturday  of  Jime,  189C;  and, 
second,  that  if.  as  the  plaintiff  claimed,  the 
first  default  occurred  In  the  payment  due  the 
last  Saturday  of  July,  1806,  then  the  action 
was  not  commenced  within  five  years  there- 
after, for  the  reason  that,  the  service  of  the 
summons  issued  upon  the  petition  filed  July 
2,  1901,  having  been  quashed,  because  Im- 
properly directed  to  and  served  by  the  coro- 
ner instead  of  the  sheriff,  the  summons  and 
service  thereof  was  not  sufficient  for  the  com- 
mencement of  the  action,  within  the  meaning 
of  tbe  statute  as  applied  to  the  limitation  of 
actions.  ITpon  the  ground  that  the  summons 
aforesaid  was  void  and  Its  service  quashed, 
it  is  contended  that  the  action  cannot  be 
deemed  to  have  been  commenced  with  its  is- 
suance, and  therefore  that  It  was  not  com- 
menced within  three  months  after  the  rejec- 
tion of  the  claim  by  the  administrator,  which 
occurred  April  13,  1801,  and  that  under  the 
Bpecial  statute  the  suit  was  barred  before  a 
valid  summons  was  issued.  With  reference 
to  the  point  made  as  to  the  summons  and  the 
quashing  of  the  service  thereof,  the  defendant 
in  error  relies  to  save  the  bar  of  the  statute 
upon  the  provisions  of  section  3465,  Rev.  St. 
1899,  which  reads  as  follows:  "If  In  an  ac- 
tion commenced  in  due  time,  a  Judgment  for 
the  plaintilT  be  reversed,  or  If  the  plaintiff 
fall  otherwise  than  upon  the  merits,  and  the 
time  limited  for  the  commencement  of  such 
action  has  at  the  date  of  such  reversal  or 
failure  expired,  the  plaintiff,  or  it  he  die  and 
the  cause  of  action  survive,  his  representa- 
tives may  commence  a  new  action  within  one 
year  after  such  date,  and  this  provision  shall 
apply  to  any  claim  asserted  in  any  pleading 
by  a  defendant." 

The  question  raised  upon  the  defective 
service  will  be  first  considered.  The  first 
summons  was  ordered  quashed  Noveml>er  8, 
1901,  and  an  alias  Issued  on  that  date  and 
duly  served.  Another  summons  was  Issued 
upon  the  amende<l  petition  December  7,  1901, 
and  duly  served ;  and  summons  was  again  is- 
sued June  27,  1902.  upon  the  second  amended 
petition,  and  It  was  duly  served.  Each  new 
summons  was  issued  within  the  year  after 
the  date  of  quashing  the  first.  The  question, 
therefore.  Is  In  this  connection  whether  the 
filing  of  the  i)etitlon  and  issuance  of  the  sum- 
mons of  Jnl.v  2,  1901,  which  was  afterwards 
quashed,  operated  to  commence  the  action, 


80  as  to  render  applicable  the  statutory  pro- 
vision above  quoted,  assuming  that  the  gen- 
eral statute  had  not  barred  the  action  at  the 
date  last  aforesaid.  Within  the  meaning  of 
the  limitation  statutes  it  is  declared  that  "an 
action  shall  be  deemed  commenced  •  •  » 
as  to  each  defendant,  at  the  date  of  the  sum- 
mons which  Is  served  upon  him,  or  on  a  co- 
defendant  who  is  a  joint  contractor,  or  other- 
wise united  in  interest  with  him ;  and  when 
service  by  publication  is  proper,  the  action 
shall  be  deemed  commenced  at  the  date  of  the 
first  publication,  if  the  publication  be  regu- 
larly made."  Rev.  St.  1899,  S  34C1.  And 
that  "an  attempt  to  commence  an  action 
shall  be  deemed  equivalent  to  the  commence- 
ment thereof  «  «  «  when  the  party  dili- 
gently endeavors  to  procure  a  service;  but 
such  attempt  must  be  followed  by  service 
within  si-xty  days."  Id.  §  34C2.  A  civil  ac- 
tion is  commenced  by  filing  In  the  office  of 
the  clerk  of  the  proper  court  a  petition,  and 
causing  a  summons  to  be  issued  thereon.  Id. 
8  3507.  The  summons  is  required  generally 
to  be  directed  to  and  served  by  the  sheriff. 
Id.  S«  .%509,  .3513.  When,  however,  the 
sheriff  Is  a  party  to  the  case,  the  duty  of 
serving  and  executing  process  devolves  upon 
the  coroner.  Id.  8  1172.  Though  the  sher- 
iff was  named  in  the  petition  as  a  party  de- 
fendant, the  court,  In  quashing  service  upon 
the  motion  therefor,  must  have  decided  that 
he  was  not  a  party  within  the  meaning  of  the 
statute  authorizing  service  of  process  by  the 
coroner,  and  that  the  service  by  the  coroner 
was  improper.  The  correctness  of  that  deci- 
sion must  be  here  assumed.  Was  there,  then, 
within  the  meaning  of  section  34fi5,  a  failure 
by  the  plaintiff  otherwise  than  upon  the  mer- 
its, in  an  action  commenced  in  due  time,  so 
as  to  authorize  bringing  a  new  action  within 
one  year  after  the  date  of  such  failure?  In 
our  oi)inion  this  question  must  be  answered 
in  the  affirmative,  assuming  as  to  this  point 
that  the  general  statute  had  not  run  at  the 
time  the  petition  was  flle<l  and  the  summons 
issued,  and  tliat  the  time  limited  for  the  ac- 
tion expired  between  Us  commencement,  July 
2.  1901,  and  the  quashing  of  service.  The 
question  Is  not  affected,  in  our  opinion,  by 
section  .■?402.  mailing  an  attempt  to  commence 
an  action  followed  by  service  within  CO  days 
equivalent  to  the  commencement  thereof ;  for 
hero  service  was  obtained  upon  the  summons 
issued,  and  if  the  action  was  not  commenced 
by  the  issuance  and  service  of  that  summons, 
section  34(5.'5  would  not  apply,  and  there  would 
be  no  extension  of  the  statutory  period.  But 
If  the  action  was  commenced,  then  section 
.S4f55  applies  if  there  was  a  failure  by  fine 
plaintiff  otherwise  than  upon  the  merits.  The 
court  had  unquestioned  Jurisdiction  of  the 
subject-matter  of  the  action,  so  that,  if  the 
service  of  the  summons  by  the  coroner  con- 
ferred Jurisdiction  over  the  person  of  the  de- 
fendant, the  action  must  be  held  to  have  been 
commenced.  The  mere  fact  that  the  service 
was  quashed  does  not  determine  the  question, 
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for  It  !8  not  every  Irregularity  or  Imperfec- 
tion Jn  a  Bumnions  or  the  service  thereof 
which  will  deprive  the  court  of  jurisdiction, 
though  It  may  Justify  or  require  the  setting 
aside  of  service  upon  motion,  or  the  reversal 
of  a  judgment  upon  a  proper  application.  To 
have  the  effect  of  falling  to  give  jurisdiction 
the  summons  or  service  must  be  so  radically 
defective  that  It  would  authorize  a  collateral 
Impeachment  of  a  Judgment  rendered  there- 
on; that  Is  to  say,  it  must  be  void,  and  not 
merely  voidable.    23  Cyc.  1075,  1076. 

The  decisions  are  not  harmonious  as  to  the 
particular  defects  In  a  summons  which  will 
render  It  void,  and  permit  on  that  ground  a 
collateral  attack  upon  the  judgment  Vari- 
ous defects  have  been  considered  In  that  re- 
spect, and  as  to  most  of  them  a  conflict  of  au- 
thority exists.  There  is  some  conflict,  but 
not  much  where  the  process  has  been  misdi- 
rected. Alderson  on  Judicial  Wr.  &  Proc.  c. 
6.  Where  there  has  been  actual  personal 
service,  and  therefore  notice  of  the  action,  the 
weight  of  authority  and  the  better  reasoning 
favors  the  theory  that  a  mistake  in  the  di- 
rection or  address  renders  the  process  voida- 
ble, but  not  void.  In  the  work  above  cited 
Mr.  Alderson  says,  in  summing  up  the  mat- 
ter: "The  progressive  and  equitable  Idea  is 
that  In  the  administration  of  justice  sub- 
stance is  to  be  held  in  higher  regard  than 
form,  and  technical  defects  should  never  be 
permitted  to  work  Injustice  or  deny  substan- 
tial right.  Process  that  Is  in  every  other  par- 
ticular valid  should  not,  for  any  omission  of 
or  defect  in  the  direction,  be  considered  more 
than  voidable."  Id.  $  25.  A  practice  had 
grown  up  In  Massachusetts  of  having  the  writ 
directed  to  and  served  by  a  coroner  whenever 
the  sheriff  was  a  member  of  a  corporation, 
which  was  either  plaintiff  or  defendant. 
Finally  that  practice  was  held  to  be  and  to 
have  been  Improper,  but  it  was  also  held  that 
the  defect  would  not  invalidate  the  judg- 
ments in  cases  wherein  the  Incorrect  practice 
had  been  followed.  The  court  said:  "It  is 
not  too  late  to  go  back  to  the  true  construc- 
tion, and  for  the  practice,  If  wrong,  to  be  cor- 
rected. No  decided  cases  can  be  disturbed, 
for  it  Is  only  at  the  threshold  that  a  wrong 
service  by  a  sheriff  or  a  coroner  can  be  taken 
advantage  of  against  the  action."  Merchants' 
Bank  v.  Cook,  4  Pick.  (Mass.)  405.  In  Shaw 
V.  Baldwin,  33  Vt.  447,  it  was  held  that, 
though  the  service  of  process  upon  a  sheriff 
by  his  deputy  was  irregular,  if  advantage  of 
the  defect  was  not  taken  by  proper  objection, 
the  service  was  so  far  sufllclent  that  a  judg- 
ment could  not  be  Impeached  If  recovered  on 
the  process  thus  served.  See,  also,  Slmcoke 
V.  Frederick.  1  Ind.  54 ;  Burke  v.  Interstate, 
etc.,  Ass'n,  25  Mont.  315,  64  Pac.  879,  87  Am. 
St  Rep.  416.  It  Is  to  be  remembered  that, 
when  the  sheriff  Is  a  party  to  the  case,  the 
coroner  is  required  to  serve  process,  and  per- 
form all  other  duties  of  the  sheriff.  In  this 
case  as  originally  brought  the  sheriff  was 
named  as  a  party  defendant    Had  no  ques- 


tion been  raised  as  to  parties,  his  name  might 
have  been  retained  as  a  party  to  the  case. 
To  determine  the  lnsufficlenc.v  of  the  sum- 
mons and  service  it  was  necessary  that  the 
court  look  into  the  iK>tltlon  and  the  allega- 
tions thereof  to  ascertain  and  adjudge  wheth- 
er  or  not  he  had  been  proi)erly  named  as  a 
defendant  Had  the  plaintiff  In  error  here, 
who  had  been  joined  with  the  sheriff  as  a  de- 
fendant, not  objected,  we  do  not  think  that 
upon  collateral  attack  the  Judgment  could 
have  been  held  void  on  the  ground  of  defect- 
ive process  because  the  sheriff  had  been  im- 
properly made  a  party.  The  coroner  being  an 
officer,  authorized  under  certain  circumstan- 
ces to  serve  process,  we  are  satisfied  that 
service  by  him,  though  Improper,  and  furnish- 
ing a  reason  for  quashing  service  upon  ob- 
jection, or  for  reversal  of  the  Judgment,  in 
case  of  the  erroneous  overruling  of  such  an 
objection,  does  not  have  the  effect  of  render- 
lug  the  judgment  absolutely  void,  or  throwing 
It  open  to  collateral  impeachment,  where,  at 
least  the  sheriff  appears  to  have  been  named 
as  a  party  to  the  cause. 

The  summons  and  service  not  having  been 
void,  but  voidable  only,  the  action  was  com- 
menced within  the  meaning  of  section  3465. 
Upon  the  quashing  of  the  service  there  was  a 
failure  otherwise  than  upon  the  merits,  thus 
rendering  section  34C5  applicable.  Melsse  v. 
McCoy's  Adm'r,  17  Ohio  St  225 ;  Ketterman 
V.  Railroad  Co.,  48  W.  Va.  606,  37  S.  E.  683; 
Isaacs  et  al.  v.  Price,  2  Dill.  (U.  S.)  347,  Fed. 
Cas.  No.  7,097;  Eaton  v.  Chapln,  7  R.  I.  408; 
Bank  of  Topeka  v.  Clark,  69  Kan.  834,  77  Pac. 
92 ;  Harris  v.  Davenport  132  N.  C.  697,  44  S. 
E.  406.  The  case  cited  in  4  Dillon  construed 
a  similar  statute  of  Kansas.  There  had  been 
a  defective  service,  and  a  judgment  had  been 
set  aside  on  that  ground.  Judge  Dillon  held 
that  the  judgment  upon  the  first  service  was 
not  void,  but  regular  upon  the  record ;  that 
there  had  not  been  a  failure  on  the  merits, 
but  the  plaintiffs  were  within  the  equitable 
and  just  provision  of  the  legislation  made 
for  such  cases,  referring  to  a  section  of  the 
statute  Identical  almost  with  our  section  3405. 
In  the  West  Virginia  case  above  cited  the 
failure  because  of  defective  summons  was 
said  to  be  within  the  very  reason  of  a  similar 
statute  extending  the  time  after  a  dismissal 
for  any  cause  which  could  not  be  plead  In  bar 
of  the  action.  Statutes  of  this  character  are 
usually  construed  very  liberally.  Indeed 
there  are  a  number  of  cases  holding  that  a 
dismissal  for  want  of  jurisdiction  Is  such  a 
failure  otherwise  than  on  the  merits  as  Is 
contemplated  by  the  statute  extending  the 
period  of  limitation  for  a  new  action.  If, 
notwithstanding  that  the  time  limited  had  ex- 
pired at  the  time  of  the  failure  through  the 
quashing  of  service,  a  new  action  might  have 
been  brought  within  one  year  thereafter,  there 
seems  no  good  reason  for  doubting  the  right 
of  the  plaintiff  to  cause  the  issuance  and  serv- 
ice of  another  summons  in  the  same  ac- 
tion, upon  the  petition  previously  filed,  or  an 
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amended  petition,  thereby  commencing  the  ac- 
tion anew.  It  Is  equivalent  to  commencing  a 
new  action  within  the  meaning  of  the  statute 
authorizing  It.  Such  action  Is  Indeed,  then, 
to  be  deemed  commenced  under  section  3461 
at  the  date  of  the  summons  served  upon  the 
defendant,  but  the  limitation  period  will  have 
been  extended  one  year  from  the  date  of  the 
previous  failure  by  the  operation  of  section 
3463. 

This  brings  us  to  a  consideration  of  the 
question  whether  under  the  general  statute  of 
five  years  the  commencement  of  the  action 
July  2, 1901,  was  in  due  time.  The  contention 
that  It  was  not  Is  based  on  the  theory  that 
the  cause  of  action  accrued  upon  the  first  de- 
fault—the last  Saturday  of  June,  1806.  Con- 
ceding that  to  have  been  the  date  of  the  first 
default,  the  contention  cannot  be  sustained. 
Where  a  debt  Is  payable  In  Installments,  the 
statute  of  limitations  runs  upon  the  whole 
debt  from  the  date  of  the  first  default  only 
when  such  default  has  the  effect,  by  the  terms 
of  the  contract  or  otherwise,  of  maturing  the 
■whole  debt.  If  the  default  docs  not  mature 
the  whole  debt,  then  the  statute  will  run  from 
the  date  thereof.  If  at  all,  only  upon  the  In- 
stallment as  to  which  default  has  occurred. 
If  this  contract  Is  to  be  construed  as  one  pro- 
viding for  the  payment  of  the  debt  by  month- 
ly installments,  then  the  statute  would  have 
run  merely  upon  the  Installment  due  In  June, 
1896,  at  the  time  the  action  was  commenced, 
unless  that  default  matured  the  entire  debt. 
As  the  Interest  part  only  of  the  agreed  In- 
stallment Is  sought  to  be  recovered,  there  may 
be  some  question  whether  it  would  come  un- 
der the  rule  as  to  debts  payable  In  Install- 
ments. But  we  think  It  dear  that  the  de- 
fault In  the  June,  1896,  Installment  did  not 
nature  the  whole  debt  at  the  date  of  such 
default,  or  at  a  date  five  years  prior  to  the 
commencement  of  the  action.  The  provision 
of  the  trust  deed  as  to  maturing  the  debt  up- 
on default  In  mailing  the  agreed  monthly  pay- 
ments Is  that.  In  case  of  such  default,  "the 
whole  of  said  principal  sum  hereby  secured, 
and  the  interest  thereon  to  the  time  of  sale, 
may  at  once,  at  the  option  of  the  legal  hold- 
er thereof  (the  note),  become  due  and  payable, 
and  the  said  premises  be  sold  In  the  manner 
and  with  the  same  effect  as  if  the  said  Indebt- 
edness had  matured."  It  does  not  appear 
that  the  option  thus  permitted  of  making  the 
whole  debt  due  and  payable  was  exercised 
until  the  bringing  of  the  suit.  The  contract 
did  not  declare  that  any  default  would  at  all 
events  render  the  principal  debt  due  at  once, 
but  only  that  It  might  become  due  at  the  cred- 
itor's option.  There  is  a  conflict  of  authority 
upon  the  question  whether,  to  set  the  statute 
of  limitations  in  motion,  a  debtor  can  take 
advantage  of  a  provision  in  the  contract  pro- 
viding, without  leaving  it  to  the  option  of 
either  party,  'that  upon  a  failure  to  pay  an 
installment  the  entire  principal  and  Interest 
shall  become  due  and  payable.  25  Cyc.  1103, 
1104.    And  there  may  be  a  few  cases  holding. 


where  the  provision  is  that  the  creditor  may 
at  his  option  hasten  the  maturity  of  the  debt 
upon  -a  default  In  the  payment  of  interest  or 
an  Installment,  that  the  debtor  may  require 
the  period  of  limitations  to  be  computed  from 
the  default,  which  would  authorize  the  credit- 
or to  act.  The  better  doctrine,  however.  Is 
said  to  be,  and  we  think  correctly,  that  the 
option  is  solely  for  the  creditor's  benefit,  and 
unless  he  exercises  it  the  statute  runs  on  the 
debt  only  from  the  time  of  its  maturity  as 
originally  fixed.  19  Am.  &  Eng.  Ency.  L.  (2d 
Ed.)  205 ;  Watts  v.  Crelghton,  83  Iowa,  154, 
52  N.  W.  12 ;  Mollne  Plow  Co.  v.  Webb,  141 
TJ.  S.  616,  12  Sup.  Ct.  100,  35  I*  Ed.  879. 

There  Is  another  provision  entering  Into  the 
contract  here  which  seems  to  contemplate 
that  a  default  In  a  single  installment  shall 
not  Immediately  mature  the  debt.  It  Is  found 
In  the  by-laws  of  the  association,  and  de- 
clares that,  "if  any  shareholder  or  other  per- 
son shall  neglect  to  pay  the  Interest  or  dues 
on  his  loan,  or  the  regular  monthly  install- 
ments, or  other  fees,  for  six  months,  the  as- 
sociation may  compel  payment  of  principal. 
Interest,  fees,  or  dues,  by  proceedings  on  his 
note,  and  foreclosing  the  mortgage  or  other 
security,  which  shall  at  once  become  due  and 
payable."  Whether  or  not  this  provision  ma- 
tures the  debt  absolutely  without  an  option  at 
the  time  it  takes  effect,  it  Is  not  to  be  con- 
strued as  doing  so  until  after  a  failure  for 
six  months  to  make  the  required  payments. 
Our  attention  has  not  been  called  to  any  oth- 
er stipulation  or  provision  affecting  this  ques- 
tion. The  note  or  contract  states  no  definite 
time  for  the  payment  of  the  principal  of  the 
loan,  except  that  It  requires  the  monthly  pay- 
ments to  be  made  until  the  stock  shall  have 
matured,  whereupon  the  debt  will  become 
paid.  If  the  whole  debt  became  due  and  pay- 
able by  virtue  of  the  above-mentioned  pro- 
vision of  the  by-laws  upon  default  for  six 
months  in  making  the  agreed  payments,  that 
time  did  not  expire  until  the  last  Saturday 
of  December,  1896,  and  within  five  years 
thereafter,  viz.,  December  7,  1901,  the  amend- 
ed petition  was  filed,  and  a  summons  issued 
thereon  of  the  same  date,  which  was  served 
upon  the  defendant.  We  perceive  no  reason- 
able ground,  therefore,  for  holding  that  the 
statute  ttad  run  when  the  action  was  com- 
menced. 

3.  Notwithstanding  that  there  was  no 
showing  by  the  plaintiff,  or  indeed  by  either 
party,  as  to  the  value  of  the  shares  borrow- 
ed upon,  or  whether  or  not  they  had  at  any 
time  matured,  the  plaintiff  was  permitted 
to  recover  the  principal  amount  loaned,  and 
the  agreed  monthly  interest  thereon  to  the 
date  of  Judgment.  This  we  think  was  er- 
roneous. The  note  or  contract  sued  upon 
stipulates  that,  in  consideration  of  the  loan, 
the  stated  monthly  installments  shall  be 
paid  "until  the  stock  borrowed  upon  shall 
have  matured  in  accordance  with  the  by- 
laws and  rules  of  said  association,  and  this 
loan  is  thereby  repaid."    The  agreement  to 


Digitized  byLjOOQlC 


62 


95  PACIFIC  BEPORTEa 


(Wyo. 


not  to  pay  the  amount  of  the  principal  with- 
in a  certain  period,  subject  to  a  proviso  or 
condition  that  the  debt  shall  be  deemed 
satisfied  or  canceled  whenever  the  stock 
shall  mature,  as  In  most  of  the  reported 
building  association  cases  which  have  come 
to  our  notice.  The  note  here  sued  on  had 
not  become  due  upon  its  face  because  of  the 
expiration  of  a  definite  time  for  which  It 
had  been  given,  but  it  became  due  and  en- 
forceable, if  at  all,  because  the  monthly 
payments  had  not  been  continued  as  agreed 
until  the  maturity  of  the  stock.  The  peti- 
tion alleges  that  the  value  of  the  stock  in 
June  ItK)l,  had  reached  the  sum  of  $887.85, 
only  $112.15  less  than  its  value  at  maturity. 
The  cause  was  not  tried  until  more  than 
four  years  later.  Continuous  payments  had 
been  made  previous  to  default  for  six  years, 
a  period  originally  estimated  by  the  associ- 
ation to  be  sufficient  to  mature  the  stock. 
There  is  no  room,  therefore,  for  the  pre- 
sumption In  support  of  plaintiff's  case  that 
the  debt  had  not  been  paid  by  the  matur- 
ing of  the  stock  In  June,  1896,  at  the  time 
of  the  alleged  first  default,  or  that,  when 
suit  was  brought  or  trial  had,  the  stock 
had  not  matured  so  as  to  pay  the  principal 
and  stop  interest  at  some  intervening  period. 
Nor  ui)on  the  circumstances,  considering  the 
length  of  the  period  between  the  making  of 
the  loan  and  the  alleged  default,  and  es- 
pecially the  time  of  bringing  suit  and  the 
date  of  trial,  can  it  be  said  that  the  pro- 
duction of  the  note  or  contract  presented 
a  prima  facie  case.  It  is  true  that  an  offi- 
cer of  the  association,  testifying  as  a  wit- 
ness, was  allowed  to  state  that  there  was 
due  upon  the  note  the  principal  sum  of 
$1,000,  and  $1,053.10  Interest,  computed  at 
$9.25  per  month  from  June  3,  1806,  to  De- 
cember 3,  1005.  The  amount  of  Interest  was 
a  mere  matter  of  computation,  and  the 
amount  of  the  principal  is  expressed  in  the 
contract.  Whether  anything  was  or  was  not 
due  or  had  become  due  depended  upon  the 
fact  as  to  the  maturity  of  the  stock.  Had 
the  note  provided  for  a  payment  of  the 
sum  borrowed  within  a  stated  period,  which 
liad  expired,  that  it  had  become  due  would 
then  have  been  evident,  and  generally  it 
would  then  have  devolved  upon  the  defend- 
ant to  show  payment  or  other  facts  relied 
upon  to  defeat  a  recovery.  But  upon  the 
terms  of  the  contract  here  the  case  presents 
an  exception  to  the  general  rule,  and  the 
plaintiff  to  maintain  Its  right  to  recover  was 
bound  to  prove  a  negative  upon  which  its 
claim  depended,  viz.,  tliat  the  stock  had  not 
matured,  for  there  could  have  been  no  de- 
fault unless  the  negative  was  true,  and  hence 
no  breach  of  tlie  contract.  Certainly  the 
association  w^ould  have  no  right  to  recover 
the  principal  if  at  any  time  it  became  paid 
by  the  maturing  of  the  stock,  nor  Interest 
after  such  payment  occurred. 

A  similar  question  has  been  considered  in 
two  cases,  though  under  different  contracts 


and  circumstances,  but  they  Illustrate  the 
projjositlon.  In  Tyrrell  L.  &  B.  Ass'n  v. 
Haley,  139  Pa.  476,  20  Atl.  1063,  23  Am. 
St.  Rep.  199,  a  bond  had  been  given  to  a 
building  and  loan  association  by  a  borrow- 
ing shareholder,  conditioned  for  the  payment 
of  a  loan  within  nine  years  from  date,  with 
Interest,  fines,  etc.,  and  a  monthly  contribu- 
tion on  the  obligor's  shares.  In  a  suit  upon 
the  bond  the  defendant  offered  to  show  by 
a  witness  that  the  stock  had  matured  up- 
on the  making  of  bis  last  payment.  The 
offer  was  refused  on  the  ground  that  the 
matter  could  not  be  determined  upon  the 
Judgment  of  a  witness,  but  only  by  the 
division  of  the  profits  made  by  the  officers 
of  the  association.  It  will  be  observed  that 
the  bond  In  that  case  fixed  a  definite  period 
for  the  repayment  of  the  loan,  and  in  the 
decision  of  the  case  it  seems  to  have  been 
assumed  that  the  burden  of  showing  the 
maturity  of  the  stock  as  a  ground  for  dis- 
continuing payments  was  u|K>n  the  defend- 
ant, though  the  point  really  decided  by  the 
appellate  court  was  that  he  had  a  right  to 
prove  the  maturity  of  the  stock  in  the  man- 
ner proposed,  in  support  of  his  equitable 
defense  of  payment.  The  court  said:  "If 
the  defendant  is  right  in  his  contention,  he 
certainly  ought  to  have  an  oi>portunlty  of 
showing  it,  under  his  equitable  plea  of  pay- 
ment. As  the  case  stands,  he  has  a  Judg- 
ment at  law  against  him  for  the  full  amount 
of  the  mortgage,  which  carries  with  it  the 
costs  of  suit,  while  I  see  uo  relief  from  the 
effect  of  this  judgment,  excei)t  by  a  pro- 
ceeding in  equity,  which  Involves  additional 
expense  and  trouble.  It  would  be  unjust 
to  subject  him  to  all  this  If,  In  point  of  fact. 
his  series  has  matured.  It  Is  a  well-settled 
rule  that,  when  such  stock  has  matured, 
the  debt  is  paid,  and  the  borrower  is  en- 
titled to  a  return  of  his  securities.  There 
may  be  circumstances  which  prevent  or  de- 
lay the  maturity  of  the  stock  in  a  given  in- 
stance. This  may  result  from  fraud  or 
mismanagement  on  the  part  of  the  officers 
of  the  association,  or  from  loss  on  invest- 
ments. But,  when  the  stock  has  fairly  ma- 
tured, I  am  unable  to  see  what  right  the 
association  has  to  recover  a  Judgment 
against  one  of  Its  stockholders  for  the 
amount  of  its  loan."  In  Concordia  Sav.  & 
Aid  Ass'n  V.  Read,  93  N.  T.  474,  the  action 
was  to  foreclose  a  mortgage  given  to  secure 
a  bond  conditioned  to  pay  a  certain  Bam 
In  monthly  installments,  together  with  fines, 
dues,  etc.,  during  the  existence  of  the  as- 
sociation. It  seems  that  the  association 
would  cease  whenever  it  had  received  money 
enough  to  redeem  all  its  outstanding  shares. 
It  was  contended  that  it  was  Incumbent 
on  the  plaintiff  to  show  that  there  were  out- 
standing shares  and  the  amount  required 
to  redeem  them.  The  principle  so  contend- 
ed for  was  not  denied,  but  it  was  held  that 
the  proof  was  prima  fade  sufficient,  for  the 
reason  that  the  defendant  had  made  pay- 
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ments  less  than  a  year  after  he  obtained 
the  money,  and  the  suit  was  begun  within 
two  years  after  the  loan  was  made,  within 
wlii<'h  i>erlod  enough  money  to  redeem  the 
shares  could  not  by  any  possibility  have 
l>een  received  by  the  association. 

The  facts  here  differ  materially  from  those 
in  the  New  York  case.  Here  the  member  had 
continued  to  pay  throughout  the  entire  period 
originally  estimated  to  be  sutScIent,  and, 
though  the  association  was  not  bound  to  ma- 
ture the  stoclc  within  the  estimated  period,  it 
is  not  unreasonable  to  suppose  that  it  made 
and  published  the  estimate  In  good  faith,  be- 
lieving it  to  be  conservative,  and  expecting 
the  stock  to  reach  maturity  within  the  time 
so  stated.  The  plaintiff  alleged  in  each  peti- 
tion that  the  stock  had  not  matured.  That 
allegation  must  have  been  regarded  as  mate- 
rial. We  think  it  was  material.  It  is  not 
apparent  to  us  how  a  default  could  be  estab- 
lished except  by  showing  that  the  stock  had 
not  matured,  for  It  is  only  until  maturity  that 
the  payments  were  agreed  to  be  made.  We 
are  not  now  considering  whether  the  value  of 
the  stock  should  be  credited  to  defendant 
The  proposition  goes  to  the  foundation  of 
plaintifTs  case.  In  our  opinion  it  was  neces- 
sary for  the  plaintiff,  not  only  to  allege,  but 
to  prove,  that  the  stock  had  not  matured,  in 
order  to  establish  a  default  under  the  con- 
tract sued  on,  especially  so  as  the  facts  are 
peculiarly  within  the  knowledge  of  the  offi- 
cers of  the  association.  Not  only  does  the  pe- 
tition allege  a  value  of  the  shares  approach- 
ing close  to  maturity,  but  it  is  stated  In  the 
brief  of  the  association  tiled  in  this  court 
April  22,  1907,  that  the  value  had  reached 
$1,258.58,  a  considerable  sum  In  excess  of 
the  required  value  to  mature  the  same. 
llie  same  fact  as  to  value  was  stated  by 
counsel  upon  the  argument  of  the  case.  It 
seems  possible,  if  not  indeed  probable,  from 
this  statement,  that  Interest  may  have  been 
recovered  at  the  monthly  contract  rate  after 
maturity  of  the  shares,  and  during  a  i)erlod 
when  there  would  be  no  right  to  such  interest. 
We  are  clearly  of  the  opinion  that  whenever 
the  stock  reached  maturity  the  principal  was 
paid  and  Interest  thereafter  ceased,  though 
we  assume  that  the  unpaid  interest  for  the 
period  Intervening  between  the  time  of  de- 
fault and  maturity  would  be  recoverable,  if 
a  default  should  be  established. 

As  the  case  must  i)e  remanded  for  new  tri- 
al, we  think  it  proper  to  refer  to  the  failure 
of  the  court  to  credit  the  value  of  the  shares. 
While  It  Is  argued  on  behalf  of  the  associa- 
tion that  the  application  of  the  value  uf  the 
stock  In  reduction  of  the  Indebtedness  was 
not  required  in  this  action  upon  the  note,  It 
is,  however,  conceded  that  no  court  would  en- 
force payment  of  the  association's  claim 
without  comi)elllng  it  to  accotmt  for  the  value 
of  the  stock.  It  is  not  suggested  how  that 
accounting  would  be  compelled.  The  judg- 
ment heretofore  entered  requires  the  admin- 
istrator to  pay  the  full  amount  of  the  claim, 


principal  and  interest,  and  necessarily  leaves 
the  stock  or  its  value  with  the  association. 
To  get  away  from  the  necessity  of  paying  the 
amount  of  the  Judgment,  if  allowed  to  stand 
in  Its  present  form,  would  seem  to  require, 
unless  the  association  should  voluntarily  and 
satisfactorily  account  for  the  stock,  an  action 
of  some  sort  by  the  administrator.  In  this 
connection  the  remark  of  the  court  in  the 
Pennsylvania  case  above  cited  is  pertinent 
It  would  be  unjust  to  require  the  defendant 
to  pursue  another  remedy,  perhaps  expensive 
and  troublesome,  when  the  whole  matter  is 
capable  of  settlement  in  the  one  suit  While 
the  stock  is  technically  held  as  collateral  se- 
curity, and  the  rules  governing  such  securi- 
ties are  to  a  great  extent  applicable,  it  is 
to  be  observed  that  it  differs  In  important 
particulars  from  ordinary  commercial  paper 
or  stock  In  other  corporations  held  as  collat- 
eral. The  stock  here  forms  the  basis  of  the 
loan,  and  upon  Its  value  depends  the  termina- 
tion of  the  liability.  The  dues  thereon  were 
Included  in  the  monthly  payment  required  by 
the  loan  contract  The  expectation  of  the 
parties  in  such  cases  Is  to  mature  the  stock 
whereupon  the  relation  both  of  shareholder 
and  debtor  will  cease,  so  far  as  it  is  repre- 
sented or  affected  by  the  stock  borrowed  up- 
on. Although  the  payment  of  dues  and  inter- 
est will  not  ipso  facto  operate  as  payment  up- 
on the  debt,  the  effect  thereof,  by  assisting  in 
the  increase  of  the  value  of  the  stock,  is  to 
hasten  the  time  of  the  satisfaction  of  the 
debt,  and  furnish  the  shareholder  with  an  in- 
creasing fund  to  his  credit,  which  he  may, 
under  the  rules  of  the  association  and  the 
law  governing  it,  have  applied  toward  the 
reduction  of  his  debt  when  called  upon  to 
pay  it.  We  are  aware  that  it  Is  held  that. 
If  neither  party  makes  or  asks  for  such  an 
application,  the  law  will  not  do  so  in  the 
first  Instance,  except  perhaps  upon  final  de- 
cree on  foreclosure.  Where,  however,  the 
member  has  been  so  long  in  default  in  the 
payment  of  duos  as  to  show  no  disposition  to 
continue  the  relation  of  shareholder,  there 
seems  to  be  no  substantial  reason  against 
crediting  the  value  of  the  stock  and  rendering 
judgment  for  the  balance,  if  any.  Such  a 
course  will  close  the  litigation,  and  we  see  no 
injustice  in  it.  It  appears  especially  proper 
in  this  case  against  an  administrator,  the 
shareholder  having  died  long  after  the  alleg- 
ed default.  Moreover,  in  the  case  at  bar,  the 
plaintiff  alleges  the  value  of  the  stock  at  a 
si>ecified  time,  and  a  wlllinguoss  to  credit  the 
value  upon  the  amount  found  to  be  due.  The 
answer  does  not  object  to  such  credit.  It  de- 
nies that  the  value  is  only  the  amount  stated 
In  the  petltlo'n,  and  alleges  that  the  stock  had 
matured,  or  ought  to  have  matured,  and  that 
by  reason  of  its  maturity  there  was  no  indebt- 
edness. Upon  the  pleadings,  therefore,  there 
Is  an  admitted  Item  of  credit,  and  without 
further  proof  the  value  of  the  stock  was  at 
least  as  great  as  admitted  in  the  petition. 
We  think  it  proper  under  the  circumstances, 
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If  not  Indeed  necessary,  to  allow  the  defend- 
ant administrator  the  value  of  the  stock,  with 
interest,  In  reduction  of  any  amount  found 
due  upon  the  debt.  If  a  debt  should  be  estab- 
lished. A  credit  having  been  admitted  by  the 
plaintiff  In  its  petition,  proof  thereof  on  the 
part  of  defendant  was  not  required,  except  to 
establish  a  credit  for  a  greater  amount 

For  the  Insufficiency  of  the  evidence  to 
show  that  the  stock  borrowed  upon  had  not 
matured  at  the  time  of  the  alleged  default, 
and  when.  If  ever,  It  did  mature,  the  Judg- 
ment will  be  reversed,  and  the  cause  remand- 
ed for  new  trial. 

BEARD  and  SCOTT,  JJ.,  concur. 


SPOKANE  &  B.  C.  RY.  CO.  v.  WASHING- 
TON &  G.  N.  RY.  CO.  et  al. 

(Supreme  Court  of  Washington.    April  13, 
1908.) 

1.  Coubts—Decisions  of  Federal  Supbeme 
Court— Conclusiveness. 

The  determination  in  a  state  court  of  a 
federal  question  must  be  made  in  the  light  of 
the  decisions  of  the  federal  Supreme  Court  in 
so  far  as  they  apply. 

[Ed.  Note. — For  oases  in  point,  see  Cent  Die. 
vol.  13,  Courts,  S§  329-333.] 

2.  Public  I/ands — Grants — Forfeiture. 

The  claiming  of  a  forfeiture  provided  for 
in  a  federal  land  grant  can  only  be  made  under 
authority  of  Congress,  such  as  an  act  of  Con- 
gress declaring  a  forfeiture,  or  authorizing  a 
forfeiture  to  be  made,  or  by  a  judicial  proceed- 
ing by  the  government,  and  individuals  claim- 
ing under  other  statutes  cannot  urge  a  breach  of 
conditions  subsequent  by  the  grantee  in  such 
grant. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  41,  Public  Lands,  g  200.] 

3.  Same. 

Act  Cong.  June  4,  1898,  c.  377,  30  Stat 
430,  grants  to  a  company  a  right  of  way  for  a 
railroad  through  an  Indian  reservation,  provides 
for  the  filing  of  maps  of  definite  location  and 
the  approval  thereof  by  the  Secretary  of  the 
Interior,  and  declares  that  the  grant  shall  be 
forfeited  unless  a  specified  number  of  miles  shall 
be  constructed  within  a  specified  time.  Maps 
of  defiuite  location  were  filed  and  api)roved,  but 
the  company  did  not  construct  any  part  of  its 
road  within  the  specified  time.  Held,  that  the 
grant  on  the  filing  and  approval  of  the  maiis 
vested  in  the  company  the  strip  indicated  by  the 
maps,  and  on  a  failure  to  comply  with  the  con- 
ditions the  federal  government,  by  a  judicial 
proceeding  or  an  act  of  Congress,  could  declare 
a  forfeiture,  but  an  individual  claiming  under 
another  act  of  Congress  could  not  demand  a  for- 
feiture. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  41,  Public  Lands,  §  2C0.] 

Appeal  from  Superior  Court,  Ferry  Coun- 
ty;   D.  C.  Carey,  Judge. 

Action  by  the  Spokane  &  British  Cohmibla 
Railway  Company  against  the  Washington 
&  Great  Northern  Railway  Company  and 
others.  From  a  Judgment  for  plaintiff,  de- 
fendants appeal.    Reversed  and  remanded. 

M.  J.  Gordon,  Charles  A.  Murray,  G.  V. 
Alexander,  and  Thomas  R.  Benton,  for  ap- 
pellants. W.  T.  Beck  and  Alfred  M.  Craven, 
for  respondent 


ROOT,  J.  This  was  an  action  by  plaintiff 
to  enjoin  defendants  from  interfering  wltb 
the  use  of  a  right  of  way  for  railway  pur- 
poses through  the  Colvllle  Indian  reserva- 
tion in  this  state.  From  a  Judgment  and  die- 
cree  In  favor  of  plaintiff,  the  defendants  ap- 
peal. 

By  an  act  of  Congress  approved  June  4, 
1898  (30  Stat  430)  there  was  granted  to  the 
appellant  Washington  Improvement  &  Devel- 
opment Company  and  to  its  assigns  a  right 
of  way  for  its  railway,  telegraph,  and  tele- 
phone lines  through  the  Colvllle  Indian  reser- 
vation, beginning  on  the  Columbia  river  near 
the  mouth  of  the  Sans  Poll  river,  running 
thence  northerly  through  said  reservation 
toward  the  international  line.  There  was 
also  granted  grounds  adjacent  for  the  pur- 
I)oses  of  stations,  other  buildings,  side  tracks, 
and  switch  tracks.  The  act  provided  for 
the  filing  of  maps  showing  the  route  when 
determined  upon,  said  maps  of  definite  lo- 
cation to  be  approved  by  the  Secretary  of 
the  Interior.  These  maps  were  subsequently 
filed,  and  were  approved  by  the  honorable 
Secretary  prior  to  November  27,  1899.  Be- 
fore the  commencement  of  this  action  the 
Washington  Improvement  &  Development 
Company  transferred  all  of  Its  rights,  privi- 
leges, and  immunities  acquired  under  this 
act  of  Congress  to  the  appellant  Washington 
&  Great  Northern  Railway  Company.  Since 
the  filing  and  approval  of  the  maps  of  def- 
inite location  as  aforesaid,  this  respondent, 
acting  under  authority  of  Act  Cong.  March 
3,  1875,  c.  152,  18  Stat.  482  (U.  S.  Comp.  St 
1901,  p.  15C8),  and  Act  Cong.  March  2,  1899, 
c.  374,  30  Stat  990  (U.  S.  Comp.  St  1901,  p. 
1581),  located  a  route  for  its  railway  over 
practically  the  same  line  Indicated  by  the 
maps  filed  by  the  Washington  Improvement 
&  Development  Company  as  aforesaid,  and 
filed  Its  maps  with  the  Secretary  of  the  In- 
terior, who  approved  the  same  on  October 
17,  1905.  The  act  of  June  4,  1898,  under 
which  apiiellants  claim,  contained  the  follow- 
ing provision:  "Provided,  that  when  a  map 
showing  any  portion  of  said  railway  com- 
pany's located  line  is  filed  herein  as  provid- 
ed for.  said  company  shall  commence  grad- 
ing said  located  line  within  six  months  there- 
after, or  such  location  shall  be  void,  and 
said  location  shall  be  approved  by  the  Secre- 
tary of  the  Interior  in  sections  of  twenty- 
flve  miles  before  the  construction  of  any  such 
section  shall  be  begun."  Section  5  of  the 
statute  reads  as  follows:  "That  the  right 
herein  granted  shall  be  forfeited  by  said 
company  unless  at  least  tweuty-flve  miles  of 
said  railroad  shall  be  constructed  through 
the  said  reservation  within  two  years  after 
the  passage  of  this  act."  Neither  the  Wash- 
ington Improvement  &  Development  Com- 
pany nor  Its  successor,  the  Washington  Se 
Great  Northern  Railway  Company,  com- 
menced grading  within  six  months  after  the 
approval  of  its  maps  of  definite  location,  nor 
did  it  construct  25  miles  of  railroad,  nor  any. 
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within  two  years  after  the  passage  of  the 
act.  For  these  reasons  the  respondent  claims 
that  appellants'  location  of  the  strip  indi- 
cated by  its  maps  became  void  and  forfeited, 
and  that  respondent  had  a  right  to  go  upon 
the  same  strip  of  land  and  survey  and  locate 
its  line  of  railway;  that,  having  surveyed 
and  marked  out  its  proposed  line  of  railway 
upon  substantially  this  same  strip  of  ground 
after  the  expiration  of  the  two  years,  and  its 
said  maps  of  location  having  been  approved 
by  the  Secretary  of  the  Interior,  respondent 
claims  that  its  location  thereupon  is  legal, 
and  that  appellants  have  no  rights  whatever 
in  the  premises,  and  should  be  enjoined  from 
In  any  manner  Interfei-lng  (which  appellants 
were  doing)  with  the  respondent's  use  and 
occupancy  thereof. 

Appellants  maintain  that  the  provisions 
of  the  statute  requiring  the  commencement 
of  work  within  six  months  from  the  approval 
of  the  maps  of  definite  location  and  the  con- 
struction of  25  miles  of  railroad  within  two 
years  after  the  passage  of  the  act  were  con- 
ditions subsequent,  and  that  any  breach  or 
alleged  breach  of  said  conditions  can  he 
bronght  in  question  only  by  the  government ; 
that  the  respondent  is  not  in  a  position  to 
urge  these  matters,  and  cannot  avail  Itself 
of  any  forfeiture  on  account  of  any  such 
breach.  It  will  be  seen  that  the  matters  in 
issue  ar"  federal  questions,  and  the  deter- 
minat;.Trf  thereof  by  this  court  must  be  made 
in  the  light  of  the  decisions  of  the  Supreme 
Court  of  the  United  States  in  so  far  as  the 
latter  apply  thereto,  and  an  examination  con- 
vinces us  that  every  question  here  raised  Is 
controlled  by  decisions  heretofore  made  by 
that  high  court.  In  the  ligbt  of  those  deci- 
sions we  are  led  to  the  following  conclu- 
sions: The  statute  under  which  the  Wash- 
ington Improvement  &  Development  Com- 
pany located  its  line  through  this  Indian 
reservation  constituted  a  grant  in  prtesenti. 
It  was  a  "floating"  grant  until  the  company 
filed  Its  map  of  definite  location,  and  the 
same  was  approved  by  the  Secretary  of  the 
Interior.  The  grant  then  became  definite 
and  fixed.  It  attached  to  the  particular  strip 
of  land  Indicated  by  the  map  thus  filed  and 
approved,  and  the  title  to  said  premises  be- 
came thereupon  vested  In  the  railway  com- 
pany. The  provisions  requiring  the  com- 
mencement of  grading  within  six  months 
and  the  construction  of  at  least  25  miles 
of  railroad  within  two  years  were  conditions 
subsequent.  Upon  the  failure  of  the  rail- 
way company  to  comply  with  either  of  these 
conditions,  the  United  States  government,  by 
a  Judicial  proceeding  or  an  act  of  Congress, 
or  possibly  by  other  appropriate  proceeding 
equivalent  to  "ofllce  found,"  as  known  in 
*be  common  law,  could  have  declared  a  for- 
feiture and  made  a  re-entry.  Until  this 
should  be  done,  the  title  remained  In  the 
railway  company,  and  could  not  be  disturb- 
ed by  respondent  or  any  other  third  party. 
It  was  a  matter  between  the  appellants  and 
95  P.— 6 


the  government.  Had  Congress  theretofore 
authorized  the  Secretary  of  the  Interior  or 
land  department  to  declare  forfeiture  In 
cases  of  this  kind,  it  Is  possible  that  the 
action  of  the  Secretary  of  the  Interior  In 
approving  the  map  of  location  filed  by  the 
respondent  after  the  expiration  of  the  two 
years,  during  which  appellant  should  have 
commenced  grading,  and  should  have  con- 
structed 25  miles  of  railroad,  but  did  not, 
might  be  deemed  to  be  a  declaration  of  for- 
feiture and  a  re-entry  on  the  part  of  the 
government.  But  no  statute  or  authority 
of  this  character  is  called  to  our  attention, 
and  we  are  aware  of  none. 

It  has  been  many  times  held  by  the  Unit- 
ed States  Supreme  Court  that  the  claiming 
of  a  forfeiture  provided  for  In  a  land  grant 
can  only  be  made  under  authority  of  the 
legislative  department,  such  as  an  act  of 
Congress  declaring  or  directing  a  forfeiture, 
or  authorizing  such  to  be  made,  or  by  a 
Judicial  proceeding  by  the  government,  and 
that  persons  claiming  under  other  provisions 
of  the  statute,  such  as  the  homestead  or 
exemption  laws,  cannot  urge  a  breach  of  con- 
ditions subsequent  by  the  grantees.  Among 
the  many  decisions  of  the  United  States 
Supreme  Court  bearing  upon  the  matters 
herein  discussed,  we  may  call  attention  to 
the  following:  In  the  case  of  Schulenberg  v. 
Harrlman,  21  Wall.  (U.  S.)  44,  62,  63,  64, 
22  L.  Ed.  551,  that  court,  speaking  by  Mr. 
Justice  Field,  among  other  things  said: 
"The  provision  In  the  act  of  Congress  of 
1856  that  all  lands  remaining  unsold  after 
10  years  shall  revert  to  the  United  States, 
If  the  road  be  not  then  completed,  is  no 
more  than  a  provision  that  the  grant  shall 
be  void  if  a  condition  subsequent  be  not  per- 
formed. •  •  •  And  it  is  settled  law  that 
no  one  can  take  advantage  of  the  nonper- 
formance of  a  condition  subsequent  annexed 
to  an  estate  In  fee  but  the  grantor  or  his 
heirs,  or  the  successors  of  the  grantor  If 
the  grant  proceed  from  an  artificial  person; 
and,  if  they  do  not  see  fit  to  assert  their 
right  to  enforce  a  forfeiture  on  that  ground, 
the  title  remains  unimpaired  In  the  grantee. 
The  authorities  on  this  point  with  hardly 
an  exception  are  all  one  way  from  the  Year 
Books  down.  And  the  same  doctrine  obtains 
where  the  grant  upon  condition  proceeds 
from  the  government.  No  individual  can 
assail  the  title  It  has  conveyed  on  the  ground 
that  the  grantee  has  failed  to  perform  the 
conditions  annexed.  •  ♦  •  In  the  pres- 
ent case  no  action  has  been  taken  either  by 
legislation  or  Judicial  proceedings  to  enforce 
a  forfeiture  of  the  estate  granted  by  the 
acts  of  1850  and  1804.  The  title  remains, 
therefore.  In  the  state  as  completely  as  It 
existed  on  the  day  when  the  title  by  location 
of  the  route  of  the  railroad  acquired  pre- 
cision, and  became  attached  to  the  adjoin- 
ing alternate  sections."  In  the  case  of  Noble 
V.  Union  River  Logging  Railroad  Company, 
147  U.  S.  165,  176,  18  Sup.  Ct.  271,  274,  37 


Digitized  by 


Google 


GG 


95  PACIFIC  REPOETEB. 


(Woab. 


L.  Ed.  123,  the  court,  speaking  by  Mr,  Jus- 
tice Brown,  said:  "The  lands  over  which 
the  right  of  way  was  granted  were  public 
lands,  subject  to  the  operation  of  the  statute, 
and  the  question  whether  the  plaintiff  was 
entitled  to  the  benefit  of  the  grant  was  one 
which  it  was  coini)etent  for  the  Secretary 
of  the  Interior  to  decide,  and  when  decided, 
and  his  approval  was  noted  upon  the  plats, 
the  first  section  of  the  act  vested  the  right 
of  way  in  the  railroad  company.  The  lan- 
guage of  that  section  is:  'That  the  right 
of  way  through  the  public  lands  of  the  Unit- 
ed States  is  hereby  granted  to  any  railroad 
company  duly  organized  under  the  laws  of 
any  state  or  territory,'  etc.  The  uniform 
rule  of  this  court  has  been  that  such  an 
act  was  a  grant  in  prsesenti  of  lands  to  be 
thereafter  identified.  Ralr«-ay  Company  v. 
Ailing,  99  U.  8.  403,  25  L.  Ed.  438.  The 
railroad  company  became  at  once  vested  with 
a  right  of  property  in  these  lauds,  of  which 
they  can  only  be  deprived  by  a  proceeding 
taken  directly  for  that  purpose.  If  it  were 
made  to  appear  that  the  right  of  way  had 
been  obtained  by  fraud,  a  bill  would  doubt- 
less lie  by  the  United  States  for  the  cancel- 
lation and  annulment  of  an  approval  thus 
obtained.  Moffat  v.  United  States,  112  U.  S. 
24,  5  Sup.  Ct.  10,  28  L.  Ed.  C23;  United 
States  V.  Minor,  114  U.  S.  233,  5  Sup.  Ct. 
836,  29  L.  Ed.  110.  A  revocation  of  the  ap- 
proval of  the  Secretary  of  the  Interior,  how- 
ever, by  his  successor  in  otHce,  was  an  at- 
tempt to  deprive  the  plaintifT  of  its  property 
without  due  process  of  law,  and  was  there- 
fore void.  As  was  said  by  Mr.  Justice  Grier, 
In  Stone  v.  United  States,  2  Wall.  525,  535, 
17  L.  Ed.  765:  'One  officer  of  the  land  oiflce 
Is  not  comiMitent  to  cancel  or  annul  the  act 
of  his  predecessor.  That  is  a  Judicial  act, 
and  requires  the  Judgment  of  a  court.' 
Moore  v.  Robblns,  90  U.  S.  530,  24  L.  Ed. 
848."  In  Van  Wyck  v.  Knevals,  106  U.  S. 
3«50,  3C6,  367,  1  Sup.  Ct.  330.  27  L.  Ed.  201, 
this  language  was  employed:  "The  route 
must  be  considered  as  'definitely  fixed'  when 
it  has  ceased  to  be  the  subject  of  change 
at  the  volition  of  the  company.  Until  the 
map  is  filed  with  the  Secretary  of  the  In- 
terior the  comi)any  is  at  liberty  to  adopt 
such  a  route  as  it  may  deem  best,  after  an 
esamlnation  of  the  ground  has  disclosed  the 
feasibility  and  advantages  of  different  lines. 
But  when  a  route  is  adopted  by  the  company 
and  a  map  designating  it  is  filed  with  the 
Secretary  of  the  Interior  and  accepted  by 
that  officer,  the  route  is  established.  It 
Is,  in  the  language  of  the  act,  'definitely 
fixed,'  and  cannot  be  the  subject  of  future 
change  so  as  to  affect  tlie  grant,  except  mwn 
legislative  consent.  No  further  action  is  re- 
(juired  of  the  company  to  establish  the 
route."  In  Byl)ee  v.  Oregon  &  California 
R.  Co..  139  U.  S.  C(a,  075,  070,  11  Sup.  Ct. 
Ml,  043,  35  L.  Ed.  305,  the  court  spoke  as 
follows:  "An  effort  is  made  to  distinguish 
this  case  from  Schulcut>erg  r.  Ilarriman,  in 


the  fact  that  the  act  not  only  declares  that 
the  lands  'shall  revert  to  the  United  States,' 
but  that  the  act  Itself  'shall  be  null  and 
void,'  from  which  It  Is  argued  that  It  was 
the  intention  of  Congress  that  the  failure 
to  complete  the  road  should  operate  ipso 
Tacto  as  a  termination  of  all  right  to  ac- 
quire any  further  interest  in  any  lands  not 
then  patented.  It  is  true  that  the  language 
of  this  statute  differs  somewhat  from  that 
ordinarily  employed  by  Congress  in  connec- 
tion with  similar  grants;  but  the  declara- 
tion that  the  lands  'shall  revert  to  the  United 
States'  is  practically  equivalent  to  a  declara- 
tion that  the  act  granting  such  lands  shall 
cease  to  be  operative  if  the  company  fail 
to  complete  its  road  within  a  specified  time. 
•  •  ♦  "  In  Grinnell  v.  Railroad  Company, 
103  U.  S.  739,  744,  20  L.  Ed.  456,  the  court, 
8|)eaklng  through  Mr.  Justice  Miller,  used 
this  language:  "Another  point  equally  fatal 
to  the  plaintiffs  in  error  is  that  the  assertion 
of  a  right  by  the  United  States  to  the  lauds 
in  controversy  was  wholly  a  matter  between 
the  government  and  the  railroad  company, 
or  its  grantors.  The  legal  title  remains 
where  it  was  placed  before  the  act  of  1S04. 
If  the  government  desires  to  be  reinvested 
with  it,  it  must  be  done  by  some  Judicial 
proceeding,  or  by  some  act  of  the  govern- 
ment asserting  its  right.  It  does  not  lie 
in  the  mouth  of  every  one  who  chooses  to 
settle  on  these  lands  to  set  up  a  title  which 
the  government  Itself  can  only  assert  by  some 
direct  proceeding.  These  plaintiffs  had  no 
right  to  stir  up  a  litigation  which  the  par- 
ties Interested  did  not  desire  to  be  started. 
It  might  be  otherwise  if  the  legal  title  was 
in  the  government."  In  St.  Louis,  etc.,  Ry. 
Co.  T.  McGee,  115  U.  S.  409,  473,  474,  6 
Sup.  Ct.  123,  125,  29  L.  Ed.  446,  the  court, 
speaking  through  Mr.  Chief  Justice  Waite, 
spoke  as  follows:  "It  has  often  been  decided 
that  lands  granted  by  Congress  to  aid  in  the 
construction  of  railroads  do  not  revert  after 
condition  broken  until  a  forfeittire  has  been 
asserted  by  the  United  States,  either  through 
judicial  proceedings  instituted  under  author- 
ity of  law  for  that  purpose,  or  through  some 
l^islative  action  legally  equivalent  to  a 
Judgment  of  office  found  at  common  law^. 
United  States  v.  Repeutigny,  5  Wall.  211, 
207,  208,  18  L.  Ed.  627;  Schulenbcrg  v.  Har- 
riman,  21  Wall.  44,  63,  22  L.  Ed.  551;  Fams- 
worth  V.  Minnesota  &  Pacific  Railroad  Co., 
92  U.  S.  40.  60,  23  L.  Ed.  530;  M'Micken 
V,  United  States,  07  U.  S.  217,  218,  24  L. 
Ed.  047:  Van  Wyck  v.  Knevals,  100  U.  S. 
3('*,  1  Sup.  Ct.  330,  27  L.  Ed.  201.  legis- 
lation to  1)0  sufficient  must  manifest  an  in- 
tention by  Congress  to  reassert  title  and 
to  resume  i)osse88lon.  As  it  Is  to  take  the 
place  of  a  suit  by  the  United  States  to  en- 
force a  forfeiture,  and  a  Judgment  there- 
in establishing  the  right,  it  should  be  direct, 
positive,  and  free  from  all  doubt  or  am- 
biguity." In  the  case  of  United  States  v. 
Repentlgny,   5   Wall.   (U,    S.)    211,   207,  2C8, 
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18. L.  Ed.  627,  Mr.  Justice  Nelson,  speaking 
for  tbe  court,  said  this :  "  •  •  •  We  agree 
that  before  a  forfeiture  or  reunion  with  tbe 
public  domain  could  take  place  a  judicial 
.nqulry  should  be  Instituted,  or.  In  the  tecli- 
Dlcal  language  of  tbe  common  law,  offlce 
(ound,  or  Its  legal  equivalent  A  legislative 
act  directing  the  possession  and  appropria- 
tion of  the  land  Is  equivalent  to  offlce  found. 
The  mode  of  asserting  or  of  assuming  the 
lorfelted  grant  Is  subject  to  the  legislative 
authority  of  the  government."  We  think  It 
wUI  be  readily  seen  that  the  foregoing  de- 
cisions leave  us  no  discretion  In  the  matter, 
but  conclusively  determine  the  Issues  In 
this  case  adversely  to  respondent's  conten- 
tion and  to  the  conclusions  reached  by  the 
honorable  trial  court 

The  Judgment  and  decree  appealed  from 
will  tlicrefore  be  reversed,  and  the  cause 
remanded,  with  instructions  to  enter  a  Judg- 
ment and  decree  In  favor  of  appellants. 

HADLET,  C.  J.,  and  FULLERTON, 
enow,  RUDKIN,  and  MOUNT,  JJ.,  concur. 


MILLER  y.  DENTMAN  et  a1. 
(Supreme  Court  of  Washington.    April  4,  1908.> 

1.  COBPOBATIONS  —  TBUST    COMPANIES  —  SUB- 

scBiPTioNS  TO  Stock— Duty  of  Inoobpoba- 

TOBS. 

Laws  1903,  p.  3C7,  c.  170,  provides  for  the 
organization  of  trust  companies.  Seotion  2  pro- 
vides for  ti>e  execution  of  a  certificate  of  or- 
eanization  by  not  less  than  seven  pei-sons  men- 
tioned in  section  1 ;  and  such  persoas,  under 
section  5,  constitute  tbe  firat  board  of  directors. 
Under  sections  1  and  3,  before  tbe  corporation 
may  do  bosiness,  the  capital  stock  must  be  fully 
paid,  and  the  Secretary  of  State  muat  issue  a 
certificate  of  authority.  Held  that,  while  tbe 
original  incorix>rators  of  such  a  company'  were 
auuiorized  to  receive  money  on  subscriptions, 
they  were  hound  to  prexerve  the  same  as  a 
trust  fund  to  be  used  io  perfecting  the  organiza- 
tion or  to  be  returned  to  the  subscribers  if  the 
enterprise  proved  abortive  :  and  if  they  collected 
less  than  the  original  subscriptions  on  capitiii 
stock  and  failed  to  return  the  same  when  the 
enterprise  proved  unsuccessful  for  want  of  suf- 
ficieut  funds,  t.hey  violated  their  trust  and  be- 
came liable  to  the  sul)sc:'ibers  whether  such  fail- 
ure resulted  from  their  conspiracy,  fraud,  or 
negligence ;  and  if  they  permitted  a  portion  of 
their  number  to  divert  tne  funda  to  an  unau- 
thorized purpose,  they  were  guilty  of  such  neg- 
ligence and  breach  of  trust  as  would  comj)el 
them  to  respond  to  subscribers  thereby  suffering 
loss. 

2.  Same— Action  for  Repayment— Subscbip- 
TiON— Question  for  Jury. 

In  an  action  to  recover  money  paid  on  a 
subscription  for  capital  stock  in  a  trust  com- 
pany, evidence  held  to  auQiciently  show  defend- 
ants' negligence,  breach  of  trust,  and  failure  of 
duty  to  require  the  question  of  their  liability  to 
be  submitted  to  tbe  jury. 

3.  Same  —  Ratification   or   Investment  — 
Question  fob  Juby. 

In  an  action  to  recover  money  paid  on  a 
subscription  for  capital  stock  in  a  trust  com- 
pany, ndd,  under  the  evidence,  a  question  for 
the  jury  whether  there  was  any  ratification  by 
plaintiff  of  an  investment  of  the  money  in  bank 
stock  sufficient  to  relieve  defendants  from  lia- 
bility. 


4.  Same— Evidence— Admissibilitt. 

In  an  action  to  recover  money  paid  on  a 

subscription  for  capital  stock  in  a  trust  com- 
pany, defended  on  tbe  ground  plaintiff  ratified  an 
investment  of  the  money  in  Dank  stock,  plain- 
tiff could  show  that  such  stock  was  an  over- 
Umie,  and  that  part  of  the  money  was  used  to 
start  another  bank. 

5.  Witnesses— Examination— Advbbsb    Par- 
ties. 

Where  plaintiff  was  compelled  to  call  de- 
fendants to  testify  in  his  behalf,  he  should 
have  been  allowed  much  latitude  in  examining 
them. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  50,   Witnesses,  §S  815,   976-97&] 

Appeal  from  Superior  Court,  Spokane 
County;    Henry  L.  Kennan,  Judge. 

Action  by  J.  O.  Miller  against  0.  Deimjan 
and  others.  From  a  Judgment  dismissing  the 
action,  plaintiCr  appeals.  Reversed  and  re- 
manded for  new  trial. 

Belt  &  Powell,  for  appellant  Samuel  R. 
Stem,  for  respondent  Denman.  A.  G.  Gray, 
for  respondents  Clure  and  Foskett  S.  P. 
Doiner,  for  respondents  Foster  and  Kunz. 
Allen  &  Allen,  for  respondent  Parry. 

CROW,  J.  This  action  was  commenced  by 
J.  C.  Miller  to  recover  $2,000  paid  on  a  sub- 
scription for  20  shares  of  capital  stock  In  tbe 
German-American  Trust  Company  of  Spo- 
kane. On  January  27,  1906,  the  defendants 
C.  Denman,  W.  W.  Parry,  C.  E.  Clure,  E.  W. 
Swanson,  J.  L.  Foskett  W.  S.  Foster,  J.  P. 
Kunz,  and  one  Abram  B.  Sever  executed  and 
acknowledged  an  organization  certificate  for 
the  German-American  Trust  Company  of 
Sliokaue,  with  $100,000  capital  stock,  under 
Scss.  Laws  1903,  c.  17C,  p.  367,  known  as  the 
"trust  company  act."  On  the  same  date  the 
Incorporators  as  a  first  board  of  directors 
organized,  adopted  by-laws,  elected  officers, 
and  atitborlzed  the  defendants  E.  W.  Swan- 
son  and  C.  E.  Clure,  respectively  elected  sec- 
retary and  assistant  secretary,  to  solicit  and 
collect  the  required  subscriptions  of  capital 
stock.  In  the  .i)erformance  of  this  duty  Clure 
procured  from  the  plaintiff  Miller  two  sub- 
scriptions of  $500  and  fl,500,  which  the 
plaintiff  paid.  The  IncorjKirators  were  un- 
able to  obtain  full  subscriptions,  and  the  or- 
ganization of  the  trust  company  was  nev» 
perfected.  The  plaintiff  sued  all  of  the  In- 
corporators except  Abram  E.  Sever,  and  also 
Joined  as  defendant  one  James  McCann,  who 
was  not  served  and  did  not  appear,  but  who 
seems  to  have  been  Interested  In  the  organi- 
zation although  not  an  incorporator.  The 
plaintiffs  contention  was  that  the  defend- 
ants, Instead  of  returning  his  subscription 
money,  had  without  authority  appropriated 
and  diverted  It  to  another  purpose.  On  a 
Jury  trial  a  nonsuit  was  granted,  and  a  Judg- 
ment was  entered  dismissing  the  action.  The 
plaintiff  has  apix-aled. 

The  appellant  In  his  complaint  made  alle- 
gations of  fraud  and  conspiracy.  He  also 
alleged  facts  sufficient  to  sustain  an  action 
for  conversion.    The  respondents,  separately 
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answering,  denied  all  allegations  of  fraud 
and  conspiracy,  but  affirmatively  alleged  tbat 
the  respondents  Clure,  Foskett,  and  Swanson 
had  Invested  appellant's  money  in  capital 
stock  of  the  State  Bank  of  Washington ;  that 
he  was  promptly  notified  of  such  investment, 
and  that,  by  his  failure  to  object  thereto,  he 
ratified  and  approved  the  same.  The  appel- 
lant In  substance  contends  that  the  respond- 
ents are  each  and  all  of  them  personally  lia- 
ble for  the  amount  of  his  eubecrlptiou,  even 
though  it  be  conceded  that  he  has  failed  to 
show  conspiracy  or  fraud ;  that  the  trial 
court  erred  In  rejecting  evidence  offered; 
and  that  it  also  erred  in  granting  the  nonsuit 
and  dismissing  the  action.  There  was  evi- 
dence that  the  respondent  C.  E.  Clure  solicit- 
ed stock  subscriptions  for  the  German-Amer- 
ican Trust  Company,  and  that  on  February 
14,  1006,  the  appellant  first  subscribed  and 
paid  $500  for  five  shares,  at  which  time  Clure 
delivered  to  him  the  following  receipt:  "Ger- 
man-American Trust  Company,  Spokane, 
Wash.,  Feby.  14,  1906.  Received  of  J.  C. 
Miller  five  hundred  dollars  in  pajrment  of  five 
shares  of  the  capital  stock  of  the  German- 
American  Trust  Company.  Certificate  for 
same  to  l>e  issued  as  soon  as  received — not 
later  than  00  days  from  date  hereof.  Ger- 
man-American Trust  Company,  C.  E.  Clure, 
Assistant  Secy."  As  no  business  could  be 
transacted  by  the  proposed  corporation  until 
the  $100,000  of  capital  had  been  fully  sub- 
scribed and  paid,  this  receipt  indicated  that 
the  organization  was  to  be  sufficiently  per- 
fected within  90  days  to  require  an  issue  of 
all  the  capital  stock.  There  was  further  evi- 
dence: That,  before  the  appellant  made  any 
additional  subscription,  the  respondents  elect- 
ed him  director  and  vice  president  of  the  pro- 
posed German-American  Trust  Company,  al- 
though he  was  then  ineligible,  not  lielng  enti- 
tled to  stock  to  the  amount  of  $1,000  par 
value.  That  he  declined  to  act  as  such  vice 
president  or  director,  claiming  be  was  in- 
competent, being  a  German  farmer,  unfa- 
miliar with  business  transactions,  and  unable 
to  write  the  English  language.  That  he  never 
did  act  or  qualify  as  director  or  vice  presi- 
dent. Tbat  the  defendants  without  his  au- 
thority printed  his  name  as  vice  president 
on  letter  heads  of  the  proposed  trust  com- 
pany. That  afterwards,  on  March  3,  1906, 
the  appellant  subscribed  for  15  additional 
shares  of  stock,  and  paid  Clure  $1,500,  for 
which  Clure  delivered  another  receipt.  That 
Clure  told  appellant  he  could  sell  all  the 
stock  in  the  city  of  Spokane,  but  that  the 
organizers  wanted  some  farmers  to  be  in- 
terested in  the  trust  company.  That  the  re- 
spondents were  unable  to  obtain  subscriptions 
for  more  than  $12,000  of  the  capital  stock. 
That  they  collected  on  such  subscription  $0,- 
000  In  cash  and  $6,000  in  good  notes.  That 
on  or  about  March  10,  1906,  the  respondents 
Clure,  Foskett,  and  Swanson,  without  any 
authority  from  the  other  respondents  or  from 
appellant,    invested   the    $12,000   cash    and 


notes  In  a  corporation  known  as  the  "State 
Bank  of  Washington."  That  the  following 
letter  was  mailed  to,  and  received  by,  the  ap- 
pellant Miller:  "Spokane,  Wash.,  March  10, 
1906.  Mr.  J.  C.  Miller— Dear  Sir:  Owing  to 
delay  in  securing  the  full  $100,000.00  capital 
stock  required  by  the  German-American  Trust 
Conipan.v,  we  have  decided  to  commence  busi- 
ness as  a  State  Bank.  And  for  that  purpose 
have  taken  over  the  State  Bank  of  Washing- 
ton and  herewith  band  you  a  certificate  of 
stock  for  twenty  shares,  being  the  amount 
of  your  subscription  in  the  German-American 
Trust  Company.  We  do  this  to  enable  us 
to  use  the  capital  so  that  we  can  pay  you  a 
dividend  at  the  close  of  the  year.  We  will 
continue  to  solicit  stock  In  the  G.  A.  T.  Co. 
and  when  the  full  amoimt  is  secured  will 
open  for  business  under  tbat  name,  and  will 
take  over  the  business  acquired  through  the 
operation  of  the  State  Bank  of  Washington. 
Assuring  you  that  we  are  working  for  the  best 
interests  of  all  concerned  and  with  the  idea 
that  in  the  future  we  will  be  able  to  launch 
the  'German  American  Trust  Company'  imder 
the  most  favorable  conditions  we  desire  your 
most  hearty  co-operation.  Trusting  this  will 
meet  with  your  approval,  we  are,  very  truly 
yours,  C.  E.  Clure,  Cashier."  That  like  let- 
ters were  mailed  to  all  the  other  subscribers, 
including  some  of  the  respondents.  That  in 
fact  the  cash  and  notes  were  not  turned  over 
to  the  State  Bank  of  Washington  for  several 
days  after  March  10,  1900.  That  the  appel- 
lant made  no  answer  to  the  letter;  neither 
did  be  return  the  bank  stock.  That  the  State 
Bank  of  Washington  was  organized  in  May, 
1905.  That  it  did  business  as  such  for  about 
two  months.  That  its  business  was  transfer- 
red to  and  conducted  by  the  People's  Bank, 
which  was  managed  by  the  respondent  Swan- 
son and  his  brother.  Tbat  while  the  Peo- 
ple's Bank  was  in  business,  the  State  Bank 
of  Washington  received  no  deposits.  That 
about  March  15,  1006,  the  State  Bank  of 
Washington,  being  reorganized,  again  com- 
menced business.  That  the  appellant's  mon- 
ey was  then  turned  over  to  It  That  about 
one  month  later  it  suspended  and  passed  in- 
to the  hands  of  a  receiver,  and  that  shortly 
thereafter  tlie  appellant  demanded  bis  money 
from  the  respondents,  and  commenced  this 
action. 

Chapter  176,  p.  307,  Laws  1903,  is  an  act 
relating  to  trust  companies.  Section  2  pro- 
vides for  the  execution  of  a  certificate  of 
organization  by  not  less  than  seven  persons 
mentioned  In  section  1.  These  i)ersous,  un- 
der section  5,  constitute  the  first  l)oard  of 
directors.  Sections  1  and  3  provide  that  be- 
fore the  corporation  shall  be  authorized  to 
transact  business  the  capital  stock  shall  be 
fully  paid,  and  the  Secretary  of  State  shall 
issue  to  the  comx)any  a  certificate  of  author- 
ity. From  these  and  other  provisions  It  Is 
evident  that  the  organization  would  not  be 
complete  until  all  conditions  precedent  in  the 
act  required  had  been  performed  and  the 
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certificate  of  the  Secretary  of  State  had  been 
Issued.  Necessarily  subscriptions  and  pay- 
ments of  capital  stock  could  only  be  solicited 
and  received  by  the  original  incorporators, 
who  constituted  the  first  board  of  directors, 
or  by  their  duly  authorized  agents.  They 
were  authorized  to  receive  money  on  sub' 
scriptions,  but  It  was  their  duty  to  preserve 
the  same  as  a  trust  fund  to  be  used  in  per- 
fecting the  organization,  or  returned  to  the 
subscribers  If  the  enterprise  proved  abortive. 
They  stood  in  a  position  similar  to  that  of 
the  promoters  of  an  ordinary  corporation, 
and  incurred  at  least  as  much  liability.  It 
was  not  necessary  for  the  appellant  to  plead 
or  prove  that  the  respondents  had  been 
guilty  of  conspiracy  or  fraud,  although  he 
might  properly  do  so.  The  resixinilents  assum- 
ed certain  trusts,  duties,  and  liabilities  by  be- 
coming the  original  incorporators  and  di- 
rectors of  the  proposed  company,  the  organ- 
ization of  which  they  intended  to  perfect  In 
compliance  with  the  trust  company  act.  If 
they  collected  less  than  the  original  sub- 
scriptions on  capital  stock,  and  failed  to  re- 
turn the  same  when  the  enterprise  proved  un- 
successful for  want  of  sufficient  funds,  they 
violated  their  trust,  and  became  liable  to  the 
subscribers  whether  such  failure  resulted 
from  their  conspiracy,  fraud,  or  negligence. 
If  they  permitted  a  portion  of  their  number 
to  divert  the  funds  to  an  unauthorized  pur- 
pose, they  were  guilty  of  such  negligence  and 
breach  of  trust  as  would  compel  them  to 
respond  to  subscribers  who  might  thereby 
suffer  loss.  It,  therefore,  is  unnecessary  to 
discuss  the  evidence  for  the  purpose  of  as- 
certaining whether  the  appellant  made  a 
case  of  conspiracy  or  fraud. 

In  England  a  charter  is  not  granted  to  a 
corporation  until  all  stock  is  subscribed  and 
the  proposed  corporation  Is  ready  to  proceed 
with  its  business.  Hence  provision  for  mon- 
ey paid  on  stock  subscriptions  is  ordinarily 
made  by  the  appointment  of  a  conditional 
committee  of  directors.  Formerly  this  was 
done  by  promoters,  and  in  the  preliminary 
business  transactions  the  promoters  now  or- 
dinarily constitute  the  conditional  commit- 
tee. The  English  courts  have  repeatedly 
held  that,  when  money  has  been  paid  on 
stock  subscriptions,  and  the  enterprise  fails 
for  want  of  a  complete  subscription,  the  in- 
dividual promoters  or  provisional  committee 
Jointly  and  severally  l)ecome  liable  to  the 
subscribers  for  the  return  of  their  money 
advanced  on  stock  subscriptions,  which  must 
be  refunded  without  any  portion  being  de- 
ducted for  expenses  Incurred.  Note  on  li- 
ability to  subscribers,  25  L.  R.  A.  OS ;  John- 
son V.  Goslett,  3  C.  B.  (N.  S.)  r>00 ;  Nockles 
V.  Crosby,  3  Barne  &  Cress,  814;  Chaplin 
V.  Clarke,  4  Ex.  403;  Walstab  v.  Spottls- 
woode,  15  Mees  &  W.  501 ;  Green  v.  Barrett, 
1  Sin.  45. 

In  Johnson  v.  Ooslett,  supra,  the  court 
said:  "The  question  then  arises,  on  what 
contract  did  the  depositors  or  subscribers 


for  shares  in  fact  pay  their  money?  Was  it 
not  that  the  receivers  should  hold  it  to  be 
applied  to  the  purposes  of  the  projected  com- 
pany if,  and  when,  it  should  be  fairly  estab- 
lished, and,  If  it  should  not  be  established,  to 
be  returned  to  them?  In  other  words,  that, 
in  the  event  of  the  nonestablishment,  and 
In  the  absence  of  authority  to  employ  It  in 
the  meantime  otherwise,  it  should  be  held 
to  the  use  of  the  parties  paying  it  in. 
•  •  *  Here  a  great  proportion  of  the 
shares  were  not  taken,  and  the  concern  was 
in  fact  abandoned.  There  would  therefore 
have  been  ample  evidence  In  an  ordinary 
case  to  warrant  the  Jury  In  finding  that  the 
state  of  facts  had  arisen  on  which  the  de- 
posits ought  to  be  returned."  In  the  case 
last  mentioned  it  was  also  held  that  each 
and  all  of  seven  original  directors  were  li- 
able to  the  plaintiff,  although  his  payments 
ou  stock  subscribed  by  him  had  been  deposit- 
ed In  a  bank  in  the  names  of  only  five  of 
them. 

The  cose  of  Hudson  v.  West,  189  Pa.  491, 
42  Atl.  190,  is  especially  applicable  to  the 
facts  before  us,  not  only  on  the  question  of 
the  liability  of  the  original  promoters  or 
directors,  but  also  as  to  the  effect  of  an  in- 
vestment of  subscription  money  claimed  to 
have  been  made,  with  the  alleged  ratification 
and  consent  of  subscribers.  In  that  case  the 
court  said:  "This  question  seems  to  be  of 
the  simplest  character.  There  was  no  pre- 
tense of  any  compliance  on  the  part  of  the 
defendants  with  the  terms  of  the  contract 
They  received  the  plaintlfTs  money  In  con- 
sideration that  they  would  form  a  company 
and  give  him  stock  therein  to  the  amount  of 
$10,000,  and  they  did  nothing  of  the  kind. 
They  certainly  cannot  keep  the  plaintiff's 
money  in  those  circumstances.  Their  want 
of  success  In  the  formation  of  the  company 
is  no  concern  of  the  plaintiff,  and  it  is  no 
defense  in  this  action." 

In  Alger  on  the  Law  of  Promoters  and 
the  Promotion  of  Corporations,  section  162 
reads  as  follows:  "When  a  subscriber  for 
shares  in  a  projected  corporation  has  paid 
money  thereon  In  advance  to  the  promoters, 
and  the  scheme  proves  abortive,  he  may  re- 
cover back  his  money.  This  right  rests  on 
the  failure  of  the  consideration  on  which 
the  money  was  paid.  But  the  scheme  Is  not 
to  be  deemed  abortive  until  the  formation  of 
the  corporation  has  been  abandoned,  or  has 
become  Impracticable,  or  a  reasonable  time 
for  the  formation  has  elapsed.  It  is  reason- 
able. In  the  absence  of  agreement  to  the  con- 
trary, that  the  expense  of  exploiting  the 
proposed  undertaking  should,  In  case  It  col- 
lapses, fall  upon  the  original  projectors,  and 
not  on  those  who  advanced  their  money  on 
the  faith  of  the  ability  of  the  projectors  to 
do  that  which  they  undertook  to  do."  10 
Cj'c.  265;  1  Cook  on  Corporations  (5th  Ed.) 
I  63. 

We  think  the  principles  announced  in  the 
above  authorities  apply  with  especial  force 
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to  the  facts  of  this  case,  and  that  the  de- 
fendants, as  original  directors,  occupying  a 
position  Icindred  t*  that  of  promoters,  would 
be  liable  to  the  plaintiff  for  the  return  of 
his  subscriptions,  even  though  they  have 
been  guilty  of  neither  fraud  nor  conspiracy. 
There  was  sufficient  evidence  of  their  neg- 
ligence, breach  of  trust,  and  failure  of  duty 
to  require  the  question  of  their  liability  to 
be  submitted  to  the  Jury. 

The  respondents  contend  that  the  appel- 
lant ratified  the  investment  of  his  money  in 
the  State  Bank  of  Washington  by  the  de- 
fendants Clure,  Foslcett,  and  Swanson,  and 
that  he  is  now  estopped  from  claiming  its 
return.  He  was  not  familiar  with  the  busi- 
ness methods  of  banlc  or  trust  companies. 
He  was  a  plain  German  farmer,  living  in 
Idaho,  some  distance  from  Spolcane.  He  sub- 
scribed and  paid  for  the  stoclc,  relying  upon 
assurances  of  Clure  that  the  investment 
would  prove  profitable.  His  failure  to 
promptly  return  the  bank  stock  should  be 
viewed  more  liberally  than  the  failure  of  a 
business  man  shown  to  be  well  versed  in 
such  matters.  The  evidence  does  not  show 
that  the  appellant  fully  understood  the  in- 
vestment. The  letter  from  Clure  inclosing 
the  bank  stock  gave  him  no  information  as 
to  the  solvency,  business  standing,  or  capital 
stock  of  the  State  Bank  of  Washington.  He 
was  never  advised  as  to  Its  true  condition  or 
situation.  Mr.  Clure  stated  that  the  trust 
company  had  already  determined  to  take 
over  the  State  Bank  of  Washington,  and 
that  the  certificate  for  Its  stock  which  he 
inclosed  had  already  been  issued.  Clure  aft- 
erwards testified  on  the  trial  of  this  action 
that  nothing  of  the  kind  had  been  done.  Mr. 
Clure's  letter  further  stated  that  the  action 
had  already  been  taken  to  enable  the  pay- 
ment of  a  dividend  to  the  appellant,  that  fur- 
ther subscriptions  of  stock  would  be  there- 
after solicited  by  the  Germ  an- American 
Trust  Company,  and  that,  when  the  full 
amount  was  obtained,  the  trust  company  it- 
self would  take  over  the  business  of  the 
State  Bank.  To  the  ordinary  farmer  this 
would  indicate  that  the  trust  company  enter- 
prise had  not  been  abandoned,  but  that  it 
was  to  be  fully  perfected,  and  that  he  would 
ultimately  obtain  the  stock  for  which  he  had 
subscribed  and  made  payment.  The  evidence, 
however,  shows  that  no  further  subscriptions 
were  solicited  or  obtained.  "Knowledge  of 
all  material  facts  and  circumstances  is  an 
essential  element  to  an  effective  ratification. 
Without  such  knowledge  the  adoption  of  the 
acts  of  an  unauthorized  agent,  or  one  who 
has  exceeiled  his  authority,  will  not  bind  the 
principal;  but,  on  the  contrary,  if  he  lias 
given  his  assent  while  In  ignorance  of  the 
facts  of  the  case,  he  may,  on  lielng  inform- 
ed, disavow  the  unauthorized  transjiction." 
1  Am.  &  Eng.  Enc.  of  Law  (2d  Ed.)  118'.>. 
Mr.  Clure's  letter  did  not  advise  appellant 
of  all  the  facts  and  circumstances  pertain- 
ing to  the  disposition  of  his  money. 


The  appellant  Is  in  no  manner  comprom- 
ised by  the  fact  that  the  respondents,  against 
his  protest,  pretended  to  elect  lilm  director 
and  vice  president  of  the  German-American 
Trust  Company.  It  api>eaTS  that  some  one 
without  his  knowle<lge  or  consent  also  at- 
tempted to  elect  him  to  some  otBce  in  tlie 
State  Bank  of  Washington.  He  never  quali- 
fied, nor  did  he  act  in  any  official  capacity 
In  either  corporation.  We  cannot  hold  as  a 
matter  of  law  that  the  appellant  ratified  the 
imauthorized  acts  of  Clure,  Foskett,  and 
Swanson,  thereby  relieving  them  and  the 
other  respondents  from  personal  liability. 
In  all  probability  he  would  not  have  approv- 
ed their  acts  had  he  bevn  fully  advised  of  all 
the  facts  and  circumstances  pertaining  to 
the  investment  of  his  money.  It  was  within 
the  e.vclusive  province  of  the  Jury  to  deter- 
mine from  all  the  evidence  whether  there 
was  any  ratification  by  him  sufficient  to  re- 
lieve tlie  respondents  from  liability.  "Al- 
though  it  is  said  that  the  conduct  of  the 
principal  will  be  liberally  construed  in  fa- 
vor of  a  ratification  or  adoption  of  the  acts 
of  the  agent,  yet  a  ratification  Is  not  to  be 
presumed  from  a  doubtful  state  of  facta, 
but  the  question  should  be  left  to  the  Jury." 
1  Am.  &  Eng.  Enc.  of  Law  (2d  Ed.)  1195. 

The  trial  court  refused  to  permit  the  ap- 
pellant to  show  that  the  stock  In  the  State 
Bank  of  Washington  which  had  l)een  deliver- 
ed to  him  was  an  overissue.  We  think  this 
was  prejudicial  error.  If  the  stock  was  an 
overissue,  there  was  no  Investment  of  appel- 
lant's mone.v  which  he  could  afterwards  rati- 
fy. The  court  also  refused  evidence  ofCered 
by  appellant  tending  to  show  that  a  portion 
of  the  suliscription  money  paid  by  himself 
and  others  had  been  used  to  start  a  bank  in 
a  small  town  some  distance  from  Spokane. 
This  evidence  sliould  have  been  admitted  as 
tending  to  show  a  breach  of  trust  and  lack 
of  good  faith  on  the  part  of  the  respondents. 
We  win  not  pass  on  all  of  the  contentions 
made  by  appellant  in  the  matter  of  the  re^ 
Jection  of  evidence.  He  pleaded  conspiracy 
and  fraud,  which  he  was  entitled  to  prove  if 
he  could  do  so.  He  was  compelled  to  call  the 
resiJondents  to  testify  in  his  l)ehalf.  They 
were  not  only  unwilling  witnesses,  hut  their 
interests  were  adverse  to  his.  Under  such 
circumstances  much  liberality  should  hare 
been  allowed  him  in  conducting  their  ex- 
amination. Without  regard  to  evidence  er- 
roneously excluded,  enougli  was  actually  ad- 
mitted to  entitle  the  appellant  to  have  the 
Issue  of  the  liability  of  each  and  all  of  the 
resiwndents.  and  also  the  issue  of  ratifica- 
tion, submitted  to  the  jury  for  their  deter- 
mination. 

The  Judgment  is  reversed,  and  the  cause 
remanded  for  a  new  trial. 

HADLEY,  C.  J.,  and  BOOT,  MOUNT,  and 
FULLEUTOX,  JJ.,  concur.  DDNBAR  and 
IIUDKIX,  JJ.,  not  sitting. 
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In  re   SULLIVAN'S   ESTATE. 

(Supreme  Court  of  Washington.     April  17, 
1908.) 

On  rehearing.    Petitions  denied. 
For  former  opinion,  see  &4  Pac.  483. 

PER  CUUIA&I.  The  appellants,  state  and 
county,  and  also  Cornelius  Sullivan,  have 
filed  petitions  for  rehearing  herein.  In  the 
petition  of  the  state  and  county  vigorous  com- 
plaint is  made  of  the  following  statement  In 
the  opinion:  "The  clalmauts,  the  state  of 
Washington  and  county  of  King,  do  not  deny 
the  identity  of  the  parentage  of  the  deceased 
as  asserted  by  the  respondents."  We  con- 
cede that  the  statement  quoted,  when  consid- 
ered alone,  is  Inaccurate,  and  we  do  not  de- 
sire that  counsel's  contention  shall  be  misun- 
derstood by  reason  thereof.  The  entire  sen- 
tence from  which  the  above  is  taken  reads 
as  follows:  "The  claimants,  the  state  of 
Washington  and  county  of  King,  do  not  deny 
the  identity  of  the  parentage  of  the  deceas- 
ed as  asserted  by  the  respondents,  and  in 
their  brief  they  admit  that,  if  any  fact  is  es- 
tablished by  the  evidence,  it  is  established 
that  John  Sullivan  was  the  brother  of  Eliza 
Sullivan  and  Ellen  de  Sllva;  but  they  assert 
that  Sullivan  died  without  surviving  heirs." 
The  above  statement  In  the  opinion  was  bas- 
ed upon  the  following,  which  we  here  quote 
from  the  opening  brief  of  appellants  state 
and  county,  at  pages  180  and  181:  "Cornelius 
Sullivan  claims  as  a  brother  to  the  deceased 
through  wholly  different  parentage,  and  nec- 
essarily repudiates  Bessie  Sullivan  and  Ellen 
Sllva  as  sisters  of  the  deceased.  Like  re- 
spondents, however,  the  evidence  to  estab- 
lish Cornelius  Sullivan's  relationship  depends 
largely  and  principally  upon  memory  testi- 
mony of  witnesses;  and,  regardless  of  how 
strong  this  testimony  may  be,  the  fact  that 
John  Sullivan  has  made  sworn  statements 
that  Bessie  Sullivan  and  Ellen  Silva  were  his 
Bisters,  and  the  correspondence  between  Mrs. 
Lyons  and  John  Sullivan,  extending  over  a 
period  of  more  than  20  years,  with  reference 
to  the  sister  Bessie,  and  the  character  of 
that  correspondence,  unquestionably  establish- 
es that  Bessie  Sullivan  and  Ellen  Silva  were 
his  sisters.  If  any  fact  Is  established  by  the 
evidence,  it  is  the  relationship  of  the  deceas- 
ed with  these  two  sisters."  From  the  above 
concession  that  Eliza  or  Bessie  Sullivan  and 
Eaien  de  Sllva  'were  the  sisters  of  John  Sul- 
livan, and  with  the  fact  established  as  our 
previous  discussion  in  the  opinion  had  stat- 
ed, that  the  parents  of  the  three  were  Peter 
Sullivan  and  Abigail  McAulitfe  Sullivan,  we 
saw  no  room  for  dispute  as  to  the  Identity 
of  the  imrentage.  The  statement  that  the 
said  appellants  "do  not  deny  the  Identity  of 
the  parentage"  is,  however,  probably  mislead- 
ing to  the  reader  not  conversant  with  the 
case.  While  the  appellants  concede  that  the 
relationship  of  brother  and  sister  existed  be- 
tween the  three,  yet  they  did  and  do  still 


contend  that  the  mother  of  the  three  was 
not  Abigail  McAuliffe  Sullivan,  but  that  her 
name  was  Eliza  or  Bessie.  From  this  conten- 
tion they  deduce  the  conclusion  that  the  moth- 
er was  not  the  aunt  of  Johanna  Callaghan 
and  Edward  Corcoran.  As  stated  in  the  main 
opinion,  we  think  the  evidence  established  that 
Abigail  McAuliffe  was  the  mother,  and  that 
she  was  the  aunt  of  Callaghan  and  Corcoran. 
No  fact  seemed  to  us  to  be  more  fully  estab- 
lished than  that  Peter  and  Abigail  McAulifte 
Sullivan  were  the  parents  of  Eliza  or  Bessie 
Sullivan  and  Ellen  de  Silva,  and,  with  these 
appellants  conceding  that  John  Sullivan  was 
their  brother,  there  seemed  to  be  virtually  no 
ground  for  dispute  as  to  the  Identity  of  the 
parentage.  Counsel  complain  that  the  state- 
ment as  made  in  the  opinion  puts  them  In  the 
position  of  conceding  a  fact  which  they  had 
never  admitted.  The  explanatory  correction 
herein  made  in  no  way  affects  the  result  in 
our  minds,  and  we  have  made  the  statement 
for  the  reason  that  the  writer  of  this  and  the 
former  opinion,  and  also  the  members  of  the 
court  desire  that  no  apparent  injustice  may 
be  done  to  counsel,  who  have  certainly  been 
untiring  and  vigilant  In  their  efforts  to  secure 
what  they  in  their  petition  for  rehearing  call 
"a  splendid  heritage  to  the  school  children  of 
the  state."  The  petition  of  Cornelius  Sullivan 
Is  practically  a  reargument  of  the  evidence 
as  it  was  submitted  at  the  hearing. 

We  see  no  reason  for  changing  our  views 
of  the  evidence,  and  both  petitions  are  de- 
nied. 


COEUB  D'ALENE  &  S.  RY.  CO.,  Limited,  v. 
UNION  PAC.  R.  CO.  et  al. 

(Supreme  Court  of  Wa.shington.     April  10, 
1908.) 

1.  Cabbiebs  —  Rates— Joint  Rate— Tubougu 
Line. 

Defendants'  connecting  carriers  operated  a 
through  line  from  Kansas  ('ity  to  Spolcane,  and 
had  filed  a  through  rate  on  empty  freight  cars 
traveling  on  their  own  wheels  of  $90  per  car  in 
addition  to  freight  earned  by  the  use  thereof  in 
transit.  Defendants  and  the  Missouri  Pncific 
Railroad  Company  operating  a  line  from  St. 
Louis  to  Kansas  City  had  never  published  a 
joint  free  rate  on  such  cars  from  St.  Louis  to 
Spokane,  nor  was  the  Missouri  Pacific  a  party 
to  any  contract  to  tran.sport  plaintiff's  cars  from 
St.  Louis  to  Spokane  without  charge  other  than 
the  freight  earned  by  such  cars.  Defendants 
had  no  line  between  St.  Louis  and  Kansas  City, 
but  contracted  to  transport  the  cars  from  Kan- 
sas City  to  Spokane  for  a  free  rate.  The  fact 
that  this  rate  was  contrary  to  the  rates  filed 
with  the  interstate  commerce  commission  hav- 
ing been  discovered,  the  shippers  were  notified 
that  the  rate  would  not  be  adhered  to  before  the 
cars  were  shipped,  and  defendants  refused  to 
deliver  the  cars  without  payment  of  the  schedule 
rate.  HeJd.  that  there  was  no  authority  for 
any  rate  on  such  shipment  less  than  the  joint 
rate  from  Kansas  City  to  Spokane  plus  the 
rate  from  St.  Louis  to  Kansas  City. 

2.  Same— Application  of  Statute. 

Where  the  facts  are  such  that  it  is  not  clear 
that  the  conditions  are  so  dissimilar  as  to  render 
the  interstate  commerce  act  or  a  rate  pubiislied 
thereunder  inapplicable,  such  rate  will  be  held 
to  control  in  a  civil  proceeding. 
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Appeal  from  Superior  Conrt,  Spokane  Coun- 
ty; Wm.  A.  Huneke,  Judge. 

Action  by  the  Coeur  D'AIene  &  Spokane 
Railway  Comimny,  Limited,  against  the  Union 
Pacific  Railroad  Company  and  others.  Judg- 
ment for  plaintiff,  and  defendants  appeal. 
Reversed  and  remanded. 

W.  W.  Cotton,  Samuel  R.  Stem,  and  James 
G.  Wilson,  for  appellants.  Graves,  Kizer  & 
Graves,  for  respondent 

ROOT,  J.  In  the  early  spring  of  1904  the 
American  Car  &  Foundry  Company  at  Its 
plant  in  St.  Louis  w&a  building  20  box  cars 
for  the  respondent.  The  respondent  desired 
to  have  these  cars  •when  completed  shipped 
to  Spokane.  They  were,  after  negotiations 
between  the  respondent  and  the  appellants, 
finally  carried  from  Kansas  City  to  the  city 
of  Spokane  over  the  lines  of  the  appellants. 
The  respondent  claims  that  the  appellants 
agreed  to  carry  these  cars  free  of  charge  to 
the  respondent,  in  consideration  of  the  use 
of  the  same  for  the  carriage  of  freight  for 
account  of  the  appellants,  and  the  appellants 
claim  that  they  were  prevented,  under  the  in- 
terstate commerce  law  and  a  schedule  of 
joint  rates  of  charges  established  and  filed 
with  the  interstate  commerce  commission  in 
accordance  with  said  act,  from  carrying  said 
ears  at  any  rate  less  than  $90  per  car.  Up- 
on the  arrival  of  these  cars  at  Spokane  the 
appellant  the  Oregon  Railroad  &  Navigation 
Company  refused  to  deliver  the  same  to  the 
respondent  except  upon  the  payment  of  the 
rate  of  $90  per  car,  or  $1,800  in  the  aggre- 
gate. This  sum  of  $1,800  was  finally  paid 
under  protest  by  the  respondent,  who,  in  No- 
vember, 1901,  commenced  action  against  the 
appellants  to  recover  the  sum  bo  i)aid.  The 
appellants  in  their  answer,  after  a  denial  of 
a  portion  of  the  respondent's  complaint,  set 
up  that  the  Union  Pacific  Railroad  Company 
owned  a  line  of  railroad  from  Kansas  City 
to  Granger,  the  Oregon  Short  Line  Railroad 
a  line  of  rallroaa  from  Granger  to  Hunting- 
ton, and  the  Oregon  Railroad  &  Navigation 
Company  a  line  from  Huntington  to  Spokane; 
that  these  lines  formed  a  continuous  line 
from  Kansas  City  to  Si)okane,  but  that  each 
of  said  roads  was  separate  and  distinct,  and 
that  neither  of  appellants  had  any  Interest 
in  the  earnings  or  operation  of  either  of  the 
other  roads ;  that  appellants  had  established 
a  Joint  tariff  of  rates  of  charges  governing 
the  trauHportation  of  railroad  cars  over  said 
continuous  line  from  Kansas  City  to  Spo- 
kane, and  had  filed  the  same,  in  accordance 
with  the  act  of  Congress  known  as  the  "in- 
terstate commerce  act";  that  tlie  schedule  of 
Joint  rates  established  a  rate  of  $1.")(».S0  per 
car  from  ICausas  City  to  Spokane  when  car- 
ried empty,  and  a  rate  of  $!J0  ver  car  between 
said  points  when  used  by  appellants  for  the 
carriage  of  freight  for  tlieir  own  account; 
that  this  scnednle  of  tariffs  was  in  force,  and 
governed  the  carriage  of  the  cars  in  question ; 


that  by  the  Interstate  commerce  law  the  de- 
fendants were  prevented  from  charging  or 
participating  in  any  rate  between  these  points, 
less  than  that  provided  in  said  schedule; 
that  on  the  4th  of  March,  1901,  the  20  cars 
were  delivered  to  the  Missouri  Pacific  Rail- 
way at  St.  Louis  for  carrUige  over  its  line 
to  Kansas  City,  and  to  be  there  delivered  to 
the  Union  Pacific  Railroad  Company  for  fur- 
ther carriage  over  the  line  of  the  Union  Pa- 
cific and  that  of  the  other  appellants  to  Spo- 
kane; that  prior  to  the  delivery  of  the  cars 
to  the  Missouri  Pacific  at  St  Louis  tlie  Amer- 
ican Car  &  Foundry  Company,  the  agent  of 
the  respondent  applied  to  the  agent  of  the 
appellants  at  St.  Louis  for  the  quotation  of 
a  rate  for  the  transportation  of  the  cars 
over  appellants'  lines,  and  that  contrary  to 
the  tariff  in  force,  the  agent  of  appellants 
quoted  to  the  American  Car  tc  Foundry  Com- 
pany a  free  rate  from  Kansas  City  to  Spo- 
kane; that  prior  to  the  time  the  cars  had 
left  St.  Louis  the  appellants  discovered  tlie 
erroneous  quotation  of  a  free  rate  and  noti- 
fied the  said  American  Car  &  Foundry  Com- 
pany, the  respondent's  agent  that  appellants 
could  not  transport  said  cars  for  less  than 
$90  per  car  and  the  use  of  the  cars  en  route; 
that  neither  the  American  Car  &  Foundry 
Company  nor  the  respondent  withdrew  the 
shipment;  that  upon  the  arrival  of  the  cars 
at  Spokane  the  Oregon  Railroad  &  Naviga- 
tion Company  refused  to  deliver  the  same 
except  upon  the  payment  of  $90  pet  car,  or 
$1,800  in  the  nf^egate;  and  that  the  same 
was  so  paid  by  the  respondent  The  reply 
put  in  issne  the  material  allegations  in  tlie 
answer.  The  parties  hereto,  prior  to  the  trial 
in  the  lower  court,  entered  into  a  stipulation 
of  facts.  This  stipulation,  which  is  attached 
to  the  statement  of  facts  as  an  exhibit  was 
the  only  evidence  offered  by  the  plaintiff  on 
the  trial.  The  defendants  offered  some  ad- 
ditional evidence,  from  which  the  following 
facts  are  established:  That  the  appellants 
are  the  owners  of  and  operating  lines  of  rail- 
road between  the  points,  as  alleged  In  their 
answer,  which  form  a  continuous  line  from 
Kansas  City  to  Spokane,  but  neither  of  said 
roads  owns  or  is  interested  in  the  line  of  the 
Missouri  Pacific  or  any  road  east  of  Kan- 
sas City;  that  the  Missouri  Pacific  owns  a 
line  from  St  Louis  to  Kansas  City  which,  at 
said  last-nanKSl  place,  has  a  physical  connec- 
tion with  the  line  of  the  Union  Pacific;  that 
the  said  route  from  Kansas  City  to  Spokane 
is  on  the  most  direct  and  regular  route  of 
any  Hues  of  railroad  owned  by  defendants 
or  any  of  them  for  shipments  originating  at 
Missouri  river  i>oints  and  St  Louis  and  des- 
tined to  Si)okane;  that  the  plaintiff  at  ail 
times  knew  that  neither  of  the  appellants  had 
any  line  nor  was  interested  in  any  line  run- 
ning to  St  Louis,  or  to  any  point  east  of 
Kansas  City;  that  the  appellants,  together 
with  other  roads  operating  to  the  Pacific 
Coast,  and  the  Missouri  Pacific  and  other 
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roads  operating  between  tbe  Mississippi  river 
and  Missouri  river,  and  witli  other  roads 
further  east,  forming  a  continuous  line  or 
route  from  the  Mississippi  river  points  and 
other  points  further  east  to  the  Pacific  Coast 
points,  had  established  joint  rates  or  charges 
passing  over  continuous  lines  or  routes  from 
all  Mississippi  river  points  to  Pacific  Coast 
points,  on  practically  every  line  of  commodity 
or  freight.  These  schedules  of  rates  had 
been  duly  filed  with  the  Interstate  commerce 
commission,  as  provided  by  the  said  Inter- 
state commerce  act,  and  the  rates,  as  shown 
In  said  schedules,  were  in  force  during  all  of 
the  times  covered  by  the  transactions  In  con- 
troversy in  this  case.  Page  21  of  this  sched- 
ule It  Is  stipulated  is  the  only  part  thereof 
which  provides  a  rate  for  tbe  transportation 
of  cars.    Saldf  page  21  Is  as  follows: 


west  of  Helena,  Monl,  and  Ogden,  Utah; 
that  the  Missouri  Pacific  is  a  line  from  St. 
Louis  to  Kansas  City  ;  that  Kansas  City  is  on 
the  continuous  line  from  St.  'Ix>uls  to  Spokane 
via  the  lines  of  the  Missouri  Pacific,  Union 
Pacific,  and  the  other  appellants;  that  the 
respondent  is  not  a  meml>er  of  the  transcon- 
tinental freight  bureau ;  that  full  tariff  rates 
referred  to  in  said  schedule  with  reference  to 
cars  moving  on  their  own  wheels  is  10  cents 
per  car  per  mile.  It  further  appears  from  the 
stipulation  that,  while  the  cars  In  question 
were  being  built,  some  negotiations  were  bad 
between  the  respondent  and  appellants  con- 
cerning the  shipment  of  the  cars  from  St. 
Louis  to  Spokane,  which  correspondence  is 
set  out  at  length  in  the  stipulation  of  facts. 
It  appears  from  tbe  correspondence  that  the 
rate  contracted  for  was  quoted  as  a  result  of 


Intermediate  Commodity   Rates. 


To 

"North  Pacific  Coast  Terminals"  and  "Intermediate 

Points,"  as  Designated  on 

Pages  1,  2.  3  and  4. 

Articles. 

Minimum  weight,  carloads,  30,000  pounds,  except  as 

otherwise  provided. 


In  Cents  per  100  Pounds 

from 

Chicago         Mississippi        Missouri 

and  River  River 

Com.  Points.     Com.  Points.    Com.  Points. 

cm 


CL. 


C.  L. 


Railway  Equipment. 

Cars,  narrow  gauge,  or  parts  thereof,  K.  D.,  loaded  on 

standard  gauge  cars ;  also  ballast  cars  for  street  and 

Interurban  railways,  in  cents  per  100  lbs ISO  145  135 

Elqaipment,  machinery  and  supplies  for  standard 
gauge  steam  or  electric  railroads,  not  owned  and  oper- 
ated by  lines  members  of  the  Transcontinental  Freight 
Bureau,  will  be  subject  to  full  tariff  rates,  except  as 
provided  below. 

Bmpty  freight  cars  on  their  own  wheels  will  be 
charged  from  Missouri  river  terminals  and  Port  Ar- 
thur, Ont.,  full  tariff  rates,  based  on  short  line  mileage 
by  an  authoriced  route  to  point  of  actual  destination. 

AVhen  loaded  with  freight  (which  includes  freight 
consigned  to  owners  of  equipment),  and  destined  to 
points  west  of  Helena,  Mont.,  and  Ogden.  Utah,  $00.- 
00  per  car  from  Missouri  river  terminals  and  Port 
Arthur,  Ont 

Full  tariff  rates  will  be  charged  on  freight  loaded 
in  the  cars. 

No  mileage  or  per  diem  allowance  will  be  made  on 
freight  or  passenger  equipment,  loaded  or  empty. 

Freight  and  passenger  cars  must  be  equipped  with 
automatic  air  brakes,  and  be  subject  to  Inspection  in 
accordance  with  Master  Car  Builders'  Rules. 
Staves  and  heading,  roagh  or  finished,  hoops  and  bolts 

(will  not  apply  on  tank  or  vat  stuff),  min.  C.  L.  wt. 

40,000  lbs 82%  80  80 


For  "Terminal"  commodity  rates  see  pages  23  to  88,  inclusive. 


The  Nitlre  controversy  in  this  case  arises 
over  the  question  as  to  whether  ttie  provision 
of  the  schedule  as  set  out  has  any  application 
to  a  shipment  of  the  nature  of  the  one  Involv- 
ed in  this  action.  The  contention  of  tbe  ap- 
pellants is  that  it  does  apply,  and  the  re- 
spondent's contention  is  that  it  does  not.  It 
further  appears  from  the  facts  established  by 
the  stipulation  that  St.  Louis  is  a  Mississippi 
river  point  within  tbe  meaning  of  the  sched- 
ule, and  Kansas  City  a  Missouri  river  point, 
and  Spokane  a  North  Pacific  Coast  point, 


a  misinterpretation  of  certain  telegrams  pass- 
ing between  the  assistant  general  freight 
agent  of  the  Union  Pacific  Company  at  Oma- 
ha and  a  general  agent  of  appellants  at 
St.  Louis.  The  former  official,  upon  hearing 
of  the  rate  agreed  upon,  peremptorily  ordered 
it  canceled,  but  the  cars  at  this  time  had  been 
delivered  to  the  Missouri  Pacific  Railway  for 
shipment  to  Kansas  City.  The  cars  were 
loaded  at  St.  Louis  with  freight  for  Kansas 
City,  and  transported  to  the  latter  city  over 
the  Missouri  Pacific  line.    They  went  in  lots 
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of  10  cars  each,  tbe  shipping  receipt  In  each 
Instance  being  as  follows : 

Form  131. 

Wagon  No. St.  Louis,  Dorcas  St.,  3-3,  1904. 

St.  L.  I.  M.  Ry.  received  In  good  order  from  Amer- 
ican Car  and  Foundry  Company  the  following  ar- 
ticles marked  as  below: 

Directions.  Description.  Weight. 

C.  D'A.  &  S.  Ry.,  10  new  box  cars. 

Spokane,  C.  D'A.  &  S. 

Wash.  400.  401,  402,  403.  404, 

c/o  W.  C.  Watrous,       403,  406,  407,  408,  409 

Supt.  Transportation,  A.  C.  &  F.  Co.  pays 

Mo.  Pac.  Ry.,  City.       I.  M.  switching  only. 
To  be  loaded  to  Kansas  Corrected  Ticket. 

City,  for  delivery  to  V. 
Pac.  when  empty. 

Stamped  across  the  face  in  red  Ink  Is  the 
following: 

Car  loaded  by  shippers.  The  St.  L.,  I.  M.  &  S. 
Ry.  Co.,  getting  no  revenue  except  for  switching, 
only  handles  it  on  condition  that  under  no  circum- 
stances   will    it    be    held    responsible    tor    quality, 

quantity  or  condition  of  contents.    Switching,  t 

per  car  of  40,000  lbs.;  excess  at  proportionate  rate. 
T.  P.  Adams,  Agent,  per  D.  H. 

After  the  delivery  of  their  freight  at  Kan- 
sas City  the  cars  were  loaded  by  these  de- 
fendants and  started  for  Spokane.  Only  one 
car  was  sent  directly  to  the  last-named  city. 
Two  of  them  carried  loads  to  Seattle  and 
were  returned  to  Spoljane  from  that  city. 
One  carried  a  load  to  Wardner,  Idaho.  One 
had  a  load  to  Garfield,  Wash.  Others  de- 
livered freight  at  different  points  between 
Kansas  City  and  Spokane,  and  were  reloaded, 
some  of  them  several  times,  and  forwarded. 
None  of  the  cars  reached  Spokane  until  June, 
and  some  of  them  did  not  reach  there  until 
in  September.  There  is  nothing  to  indicate 
that  respondent  had  any  dealings  with  the 
Missouri  Pacific  relative  to  hauling  the  cars 
from  St.  Louis  to  Kansas  City,  the  arrange- 
ments with  that  company  appearing  to  have 
been  made  by  appellants'  agents.  The  cars 
were  In  St.  Louis.  Respondent  desired  them 
moved  to  Spokane.  With  that  purpose  In 
mind,  it  opened  negotiations  with  appellants, 
and  to  bring  about  that  result  the  latter  nego- 
tiated with  the  Missouri  Pacific  in  order  to 
have  the  cars  go  over  the  latter's  line  to 
where  they  could  be  transferred  to  and  car- 
ried over  appellants'  lines.  The  trial  of  the 
case  In  the  superior  court  resulted  In  a  judg- 
ment In  favor  of  the  plaintiff  for  the  recovery 
of  the  excess  freight  paid  under  protest  as 
hereinbefore  mentioned.    From  this  judgment 

■  the   defendants  appeal. 

The  appellants  claim  that  this  was  a  con- 
tract between  them  and  the  respondent  for 
transportation  of  the  cars  from  Kansas  City 

■  to  Spokane.    The  respondent  claims  that  the 
'  contract  called  for  the  carriage  of  the  cars 

from  St.  Louis  to  Spokane.  In  view  of  our 
conclusion  upon  another  branch  of  the  case, 
we  will  assume,  without  deciding,  tliat  tlie 
contention  of  the  respondpnt  Is  correct.  The 
appellants  also  maintain  that  tlie  rates  on 
piige  21  of  the  schertiilo -npiily  to  this  ship- 
ment, while  the  respondent  maintains  that 


said  rates  have  no  application  to  tbe  shipment 
In  question.  We  are  then  brought  to  the 
question  of  whether  this  contract  was  a  valid 
one  in  the  light  of  the  Interstate  commerce 
law.  It  has  been  settled  by  the  decisions  of 
the  Supreme  Court  of  the  United  States  that 
the  rates  provided  and  published  by  railroad 
companies  under  and  pursuant  to  said  statute 
must  control  over  the  rates  agreed  upon  be- 
tween the  carrier  and  ship|)er  whenever  there 
is  a  conflict  between  the  two,  and  that  the 
carrier  is  not  estopi>ed  to  collect  the  full 
amount  prescribed  by  the  rates  published  un- 
der the  statute  where  such  amount  is  in  ex- 
cess of  that  which  the  carrier  by  contract 
with  the  shipper  has  agreed  to  accept  for  a 
given  shipment.  Texas  &  Pacific  Ry.  Co.  v. 
Mugg  &  Dryden,  202  U.  S.  244,  20  Sup.  Ct. 
628,  TK)  L.  Ed.  1011 ;  Gulf,  etc.,  K.  Co.  v.  Hef- 
ley,  158  U.  S.  08,  1.5  Sup.  Ct.  802,  39  L.  Ed. 
910.  And  it  Is  conceded  In  this  case  that  re- 
spondent is  not  entitled  to  recover  if  the  rates 
In  the  published  schedule  apply  to  this  ship- 
ment. The  appellants  maintain  that.  If  this 
contract  be  deemed  to  be  one  of  shipment 
from  St.  'Louis  to  Spokane,  the  contract  en- 
tered Into  by  respondent  and  appellants  was 
Invalid  as  being  in  conflict  with  section  4  of 
the  Interstate  commerce  law.  That  section 
reads  as  follows:  "That  it  shall  be  tmlaw- 
ful  for  any  common  carrier  subject  to  the  pro- 
visions of  this  act  to  charge  or  receive  any 
greater  compensation  In  the  aggregate  for  the 
transportation  of  passengers  or  of  like  kind 
of  property,  under  substantially  similar  cir- 
cumstances and  conditions,  for  a  shorter  than 
for  a  longer  distance  over  the  same  line,  in 
the  same  direction,  the  shorter  being  Included 
within  the  longer  distance;  but  this  shall  not 
be  construed  as  authorizing  any  common  car- 
rier within  tbe  terms  of  this  act  to  charge 
and  receive  as  great  compensation  for  a  short- 
er as  for  a  longer  distance :  Provided,  how- 
ever, that  upon  application  to  the  commission 
appointed  under  the  provisions  of  this  act, 
such  common  carrier  may,  in  special  cases, 
after  investigation  by  the  commission,  be  au- 
thorized to  charge  less  for  longer  than  for 
shorter  distances  for  the  transportation  of 
passengers  or  proi)erty ;  and  the  commission 
may  from  time  to  time  prescribe  the  extent 
to  which  such  designated  common  carrier 
may  be  relieved  from  the  oi)eration  of  this 
section  of  this  act."  They  also  maintain  that 
the  rate  prescribed  on  page  21  hereinbefore 
mentioned  applies  to  a  shipment  made  either 
from  St.  Louis  or  Kansas  City,  and  farther 
claim  that,  If  said  rate  applies  only  from  Kan- 
sas City,  the  contract  between  these  parties 
was  nevertheless  Illegal,  because  It  called  for 
a  rate  less  than  that  published  as  applying  to 
such  shipments  from  Kansas  City  to  Spokane, 
and  was  not  a  "joint"  rate  established  as  by 
law  required. 

The  re-^pondent  urges  that  the  route  from 
St.  Louis  to  Spokane  constitutes  a  "line"  sep- 
arate and  distinct  from  the  "line"  composed 
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of  the  appellants'  roads  extending  from  Kan- 
sas City  to  SiMkaue,  even  though  the  latter 
constitute  a  portion  of  the  former;  that  by 
reason  of  this  being  a  separate  "line,"  as  that 
term  is  understood  and  used  in  section  4  of 
the  interstate  commerce  law.  It  was  legal  to 
make  a  rate  thereover  from  St.  Louis  to  Spo- 
kane which  should  Ije  less  than  the  rate  from 
Kansas  City  to  Spokane,  arguing  that  such 
lessor  rate  was  justltied  by  the  different  con- 
ditions tliat  obtained.  It  appeared  in  the  evi- 
dence tliat  companies  having  railroads  be- 
tween St.  Louis  and  Kansas  City  could  af- 
ford to  carry  freight  cars  loaded  free  of 
chnr^e  except  what  they  would  obtain  as 
freight  upon  the  goods  carried,  but  that  on  the 
lines  west  of  Kansas  City  this  condition  did 
not  obtain;  that  over  the  latter  mentioned 
lines  the  greater  part  of  the  shipping  was 
towards  the  east ;  and  that,  if  these  railroad 
companies  hauled  cars  belonging  to  other  peo- 
ple and  filled  with  freight.  It  would  neces- 
sitate hauling  an  equal  number  of  their  own 
cars  empty,  and  that  consequently  they  would 
reap  no  advantage  from  such  an  arrange- 
ment. It  was  In  evidence  that  there  was 
sharp  competition  In  both  St.  Louis  and  Kan- 
sas City  as  to  freight  destined  to  points 
west  of  Helena  and  Ogden.  Respondent  re- 
lies mtich  npon  the  case  of  Chicago,  etc.,  v. 
Osborne,  52  Fed.  912,  3  C.  C.  A.  3-17,  from 
which  It  quotes  the  following:  "•  •  • 
Where  two  companies  owning  connecting  lines 
of  road  unite  in  a  Joint  through  tariff,  they 
form  for  the  connected  roads  practically  a 
new  and  Independent  line.  Neither  company 
Is  bound  to  adjust  its  own  local  tariff  to  suit 
the  other,  nor  compelled  to  make  a  Joint 
tariff  with  it.  It  may  Insist  upon  charging 
Its  local  rates  for  all  transportation  over  its 
line.  If,  therefore,  the  two  companies  by 
agreement  make  a  Joint  tariff  over  their  lines, 
or  any  parts  of  their  lines,  such  joint  tariff  is 
not  the  basis  by  which  the  reasonableness  of 
the  local  tariff  of  either  line  Is  determined." 
Respondent  also  places  reliance  upon  Parsons 
V.  Chicago,  etc.,  Co.,  03  Fed.  003,  11  O.  C.  A. 
489,  from  which  it  quotes  as  follows:  "This 
court  held  in  the  case  of  Railway  Co.  v.  Os- 
borne, 10  U.  S.  App.  430,  3  C.  C.  A.  347,  and 
52  Fed.  912,  which  suit  grew  out  of  the  es- 
tablishment by  the  defendant  company  of  the 
same  freight  rate  that  gave  rise  to  the  pres- 
ent action,  that,  where  two  connecting  car- 
riers unite  in  putting  in  force  a  Joint  througli 
tariff  l)etween  given  points,  such  Joint  tariff 
Is  not  the  standard  by  which  the  reasonable- 
ness of  the  local  tariff  on  either  line  is  to  be 
determined.  It  was  decided  that,  where  two 
connecting  carriers  unite  in  a  Joint  tariff, 
they  form  practically  a  new  and  independent 
line,  and  that  the  Joint  rate  established  over 
snch  line  may  be  made  less  than  the  sum  of 
the  local  rates,  or  even  less  thiin  the  local 
rate  of  either  company  over  that  part  of  its 
road  constituting  a  part  of  the  Joint  line, 
without  violating  the  long  and  short  haul 
clause  found  In  the  fourth  section  of  the  inter- 


state commerce  law.  The  court  was  careful 
to  limit  the  foregoing  proposition  by  the  pro- 
viso that,  under  the  first  section  of  the  inter- 
state commerce  act,  all  rates,  whether  local 
or  Joint,  must  be  'reasonable  and  Just.'  But 
it  distinctly  overruled  the  contention  that  a 
local  rate  between  two  points  on  the  same 
road  is  necessarily  unlawful  because  it  is 
higher  than  the  rate  charged  under  a  Joint 
tariff  for  a  much  longer  haul  over  a  line 
which  is  composed  in  part  of  that  portion  of 
the  road  to  which  the  local  rate  applies." 
The  case  of  Chicago,  etc.,  v.  Osborne,  supra,  is 
authority  for  the  contention  that,  where  two  or 
more  companies  owning  connecting  lines  unite 
in  a  through  tariff,  they  form  practically  a  new 
and  independent  line.  But,  as  we  read  the 
opinion  in  that  case,  we  do  not  find  it  an  au- 
thority for  the  rate  involved  In  this  case 
After  making  use  of  the  language  Just  quoted, 
Mr.  Justice  Brewer,  who  wrote  the  opinion 
in  that  case,  said :  "That  we  may  not  be  mis- 
understood, we  do  not  mean  to  intimate  that 
the  two  companies,  with  a  Joint  line,  can 
make  a  tariff  from  Turner  to  Cleveland  high- 
er than  from  Turner  to  Buffalo,  or  any  other 
intermediate  point  between  Cleveland  and 
Buffalo ;  for  when  two  companies,  by  their 
Joint  tariffs,  make  a  new  and  independent 
line,  that  new  and  independent  line  may  be- 
come subject  to  the  long  and  short  haul 
clause.  But  what  we  mean  to  decide  is  that 
a  through  tariff  on  a  Joint  line  is  not  the 
standard  by  which  the  separate  tariff  of  ei- 
ther company  Is  to  be  measured  or  con- 
demned." 

Respondent  urges  that  the  roads  of  appel- 
lants constitute  a  line  from  Kansas  City  to 
Spokane,  bearing  the  same  relationship  to  the 
line  composed  of  appellants'  roads  and  the 
Missouri  racific  as  though  appellants'  roads 
constituted  but  one  road,  and  that  consequent- 
ly tiae  rates  over  this  line  composed  of  appel- 
lants' roads  may  be  deemed  as  "local"  rates 
when  considered  with  reference  to  a  rate  cov- 
ering a  line  from  St.  Louis  to  Spokane,  and 
made  up  of  the  roads  of  the  Missouri  Pacific 
together  with  these  three  of  appellants.  It 
seems  to  us  that  the  fatal  defect  in  this  con- 
tract of  shipment,  even  assuming  that  the  dif- 
ferences In  conditions  might  Justify  this  rate 
from  St.  Louis  to  Si>okauis  and  notwltlistand- 
ing  the  provision  in  regard  to  long  and  short 
Iiaul  of  section  4  might  not  apply,  lies  in  the 
fact  that  these  appellants  and  the  Missouri 
Pacific  never  adopted  or  published  a  Joint  rate 
such  as  this  contract  calls  for.  It  is  evident 
tliat  appellants  could  not  haul  these  cars  over 
their  lines  for  less  than  the  rate  prescribed 
on  page  21  of  the  schedule,  to  wit,  $90  per  car 
loaded.  Appellants  had  no  line  between  St 
Louis  and  Kansas  City.  If  they  agreed  to 
take  the  cars  at  St.  Louis,  as  respondent 
maintains,  they  could  do  so  and  tiandle  them 
for  shipment  only  by  entering  Into  an  arrange- 
ment with  the  Missouri  Pacific  or  some  other 
company  having  a  Hue  from  St.  Louis  to  Kan- 
sas City,  whereby  a  Joint  rate  would  be  made 
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under  the  shipment  from  St  Louis  to  Spo- 
kane, or  enter  Into  an  arrangement  with  some 
such  company  by  which  the  cars  would  be 
shipped  under  an  Independent  contract  from 
St.  Louis  to  Kansas  City,  and  then,  under  an- 
other contract,  taken  over  their  lines  to  Spo- 
kane. If  the  shipment  to  Kansas  City  over 
the  Missouri  Pacific  was  by  virtue  of  a  con- 
tract covering  merely  that  line,  and  the  ap- 
pellants then  took  up  the  shipment  as  an  In- 
dependent proposition  to  be  handled  over 
their  lines  from  Kansas  City  to  Spokane,  It  Is 
dlflScult  to  understand  why  the  published 
schedule  rate  would  not  apply,  and  we  do  not 
understand  respondent  as  claiming  that  It 
would  not  apply;  Its  contention  being  that 
the  contract  was  one  of  shipment  from  St 
Louis  to  Spokane.  It  Is  admitted,  however, 
that  there  was  no  Joint  rate  upon  cars  of 
this  character  from  St  Louis  to  Spokane,  un- 
less the  rate  provided  on  page  21  of  the  sched- 
ule applied.  There  is  no  contention  that  the 
Missouri  Pacific  was  a  party  to  the  contract 
of  shipment  involved  herein.  The  law  for- 
bade these  appellants  to  make  a  contract  to 
haul  these  cars  from  Kansas  City  to  Spokane 
at  a  rate  less  than  $90  per  car  and  the  freight 
money  earned  by  the  cars.  This  being  true,  it 
certainly  does  not  comport  with  the  spirit  of 
the  law  if  they  are  permitted  to  haul  the 
cars,  not  only  over  these  three  roads,  but  also 
over  them  and  another  road,  and  without  any 
compensation  other  than  the  amount  received 
from  the  freight  hauled  in  the  cars. 

Appellants  could  not  make  a  "Joint"  rate 
from  St.  IjouIs  to  Spokane,  via  Kansas  City, 
without  Joining  with  some  company  that  had 
a  road  from  the  latter  city  to  St.  Louis. 
Hence  there  was  no  such  Joint  rate  unless 
page  21  of  the  schedule  provides  such,  which 
respondent  disputes.  Appellants  could  not 
make  a  so-called  "local"  rate  from  St.  Louis, 
as  they  had  no  road  reaching  that  city.  It  is 
stipulated  that  appellants  had  no  Interest  in 
the  Missouri  Pacific,  and  no  Interest  in  the 
freight  money  which  these  cars  earned  in  go- 
ing over  that  road  from  St.  Louis  to  Kansas 
City,  and  received  no  portion  thereof.  Con- 
sequently appellants  received  no  profit  on  the 
shipment  of  the  cars  prior  to  their  arrival  In 
the  latter  city.  This  being  true,  why  should 
they  be  permitted  to  send  them  on  over  their 
lines  at  less  than  the  schedule  rate?  Where 
a  rate  is  made  over  two  or  more  roads  con- 
necting and  making  a  continuous  "line,"  over 
a  portion  of  which  line  there  is  a  published 
Joint  rate,  we  understand  that  the  through 
rate  must  be  that  Joint  rate  plus  the  local 
rate  beyond  the  further,  or  to  the  nearer,  ter- 
minus of  the  Joint  rate  "line,"  and  that  this 
can  be  obviated  only  by  all  of  the  connecting 
roads  uniting  in  a  Joint  rate,  after  notice  to 
the  interstate  commerce  commission,  for  the 
entire  line  made  up  of  all  these  connecting 
roads.  In  the  case  of  United  States  v.  Wood 
(D.  C.)  145  Fed.  405,  the  court  said:  "And  In 
a  case  like  the  one  at  bar,  if  a  Joint  tariff 
had  been  established  by  arrangement  and  fil- 


ed with  the  commission,  covering  the  lines  of 
the  Baltimore  &  Ohio  and  the  Mutual  Transit 
Company  to  Duluth,  neither  the  Baltimore  & 
Ohio  nor  the  Mutual  Transit  Company  can 
deviate  from  that  Joint  tariff,  ^cept  upon 
the  usual  notice  to  be  filed  with  the  commis- 
sion; and  where,  as  In  this  case,  there  was 
no  Joint  tariff  filed  from  Philadelphia  to  Win- 
nipeg, neither  company  over  which  this  ship- 
ment of  Ir<Mi  pipe  passed  could  lawfully 
charge  or  demand  or  collect  a  greater  or  less 
compensation  for  the  transiK>rtatlon  of  prop- 
erty than  was  specified  in  its  schedule  of  its 
Joint  rates  filed  with  the  commission.  In 
other  words,  If  these  carriers  desired  to  form 
a  continuous  line  from  Philadelphia  to  Win- 
nipeg, and  to  make  a  lower  rate  for  the  trana- 
portation  of  property  than  they  were  collect- 
ing on  the  two  joint  tariffs  then  in  force  cov- 
ering the  same  route,  then  they  should  have 
given  notice,  according  to  the  act,  and  filed 
their  schedule  with  the  commission,  and  so 
long  as  they  did  not  do  this,  they  could  not 
lawfully  deviate  from  the  rate  established, 
which  is  the  sum  of  the  two  Joint  rates  men- 
tioned." Under  this  interpretation  of  the  law 
it  would  seem  that  to  make  the  contract  here- 
in Involved  valid  there  must  have  been  a 
Joint  rate  in  the  amount  a{)ecified  In  the  con- 
tract, and  a  schedule  of  said  rate  filed  with 
the  commission.  There  being  no  "Joint"  rate 
on  these  cars  from  St.  Louis  to  Spokane,  we 
cannot  see  what  difference  It  made  with  the 
rate  over  appellants'  line  from  Kansas  City 
to  Spokane  whether  the  cars  came  to  them 
from  St.  Louis  or  from  any  other  city  or  town 
In  this  country,  or  whether  the  shipment  orig- 
inated in  Kansas  CIt}'.  Appellants  could  not 
make  a  contract,  as  carrier,  to  ship  the  cars 
from  St.  Louis,  as  they  had  no  road  from  that 
city.  Hence  they  could  be  parties,  as  car- 
riers, to  a  shipment  from  St.  Louis  to  Spokane 
only  by  a  Joint  tariff  arrangement  with  some 
road  connecting  their  lines  with  St  Louis. 
The  Missouri  Pacific  Company  not  being  a 
IMirty  to  this  contract,  and  no  Joint  rate  ar- 
rangement being  In  existence  between  it  and 
appellants,  we  are  unable  to  find  authority 
for  any  rate  upon  this  shipment  less  than  the 
Joint  rate  from  Kansas  City  to  Spokane  plus 
the  rate  from  St.  Louis  to  Kansas  City,  the 
latter  being  in  this  case  merely  the  freight 
earned  by  the  cars. 

It  Is  further  urged  by  respondent  that  the 
use  of  the  cars  contemplated  by  this  contract 
was  not  the  same  as  tliat  contemplated  by 
the  rates  provided  on  page  21  of  the  schedule; 
that  those  rates  were  meant  to  apply  to  cars 
loaded  with  through  shipments,  and  were  not 
intended  to  have  reference  to  such  use  as  was 
made  of  these  cars  by  the  appellants  under 
this  contract  There  is  nothing  to  show  what 
the  intention  of  the  parties  to  this  contract 
was  as  to  the  manner  in  which  the  cars 
should  be  used  in  carrying  and  distributing 
and  being  reloaded  with  freight  along  the 
way.  It  does  not  appear  that  the  Intention  of 
the  parties  was  that  the  cars  should  be  load- 
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ed  with  freight  to  their  final  destination  or 
otherwise.  Certainly  there  is  nothing  to  man- 
ifest any  Intention  to  make  the  contract  dif- 
ferent from  that  contemplated  by  the  schedule 
rates  found  on  page  21.  Where  the  facts 
are  such  that  It  Is  not  clear  that  the  condi- 
tions are  so  dissimilar  as  to  render  the  stat- 
ute, or  the  rate  published  thereunder,  Inap- 
plicable, such  rate  will  be  held,  in  a  clrll  pro- 
ceeding, to  control.  Missouri  Pacific  Rj".  v. 
Vexas  &  P.  Ry.  Co.  (C.  C.)  31  Fed.  8C2.  It 
appears  to  us  that  this  contract,  whether  It 
be  deemed  one  of  carriage  from  Kansas  City 
to  Spokane  or  from  St.  Louis  to  Spokane,  was 
squarely  In  conflict  with  the  rates  In  the  pub- 
lished schedule  of  tariffs,  nnd  as  such  was, 
under  the  holdings  of  the  federal  courts,  11- 
I^al  and  void.  This  being  true,  the  appel- 
lants were  authorized,  and  It  was  their  duty 
under  the  Interstate  commerce  statute,  to  col- 
lect the  full  rates  provided  by  the  published 
acbedule. 

The  Judgment  of  the  honorable  superior 
court  Is  reversed,  and  the  cause  remanded, 
with  Instructions  to  dismiss  the  action. 

HADLBY,  C.  J.,  and  PUIXBRTON. 
CROW,  and  MOUNT,  JJ.,  concur.  DUNBAR 
and  RUDKIN,  JJ.,  not  sitting. 


(«  Wash.  206) 

nSHER  T.  GREAT  NORTHERN  RT.  GO. 

(Supreme  Conrt  of  Washington.    April  4,  1908.) 

1.  COIOIEBCK— ReOUXATIONS— CaRBIEBS  —  IN- 
TEB8TATK  COUHEBOl  ACT— FOBEIQN  COK- 
MXRCE. 

Interstate  Commerce  Act  Jone  29,  1906,  c. 
8591,  t  1^34  Stat.  584  (U.  S.  Comp.  St.  Snpp. 
1907,  p.  892),  declares  that  the  act  shall  apply 
to  any  carrier  engaged  in  the  transportation  of 
passengers  or  property  wholly  by  railroad  or 
partly  Dy  railroad  and  partly  by  water,  when 
both  are  nsed  under  a  common  control,  manage- 
ment, or  arrangement  for  a  continuous  carriage 
or  shipment,  and  to  the  transportation  In  like 
manner  of  property  shipped  from  a  foreign  conn- 
ti7  to  any  place  In  the  United  States,  and 
carried  to  snch  place  from  a  port  of  eatrj  ei- 
ther in  the  United  States  or  In  an  adjacent 
foreign  country.  Held,  that  a  shipment  made 
from  a  foreign  country  to  a  place  in  the  United 
States  was  subject  to  the  termi  of  the  act  re- 
lating to  the  posting  and  publishing  of  schedules 
of  rates  as  declared  by  section  2  (84  Stat  586 
[TJ.  S.  Comp.  St.  Snpp.  1007,  p.  895]). 

2.  Cabbisbs  —  Charges  —  CoNixiCT  Bctwkbn 
Pdstkd  and  Aobeed  Rate. 

When  a  freight  rate  has  been  fixed  and 
properly  posted  and  published  as  required  by 
the  interstate  commerce  act  with  reference  to 
shipments  to  which  the  act  applies,  such  rate 
must  prevail  over  an  agreement  fixing  a  dif- 
ferent rate. 

8.    COKKEBCE— ReOULATIOWB  — VlOULTIORS  — 

Joint  Rates— Ocean  Tbaftic. 

Where  a  through  freight  rate  included  a 
rate  for  foreign  ocean  transportation,  the  fact 
that  the  proportion  of  the  through  contract  rate 
allowed  lor  the  carriage  from  the  port  of  entry 
to  destination  was  less  than  the  rate  scheduled 
for  freight  originating  at  snch  port  of  entry  and 
carried  to  the  same  destination  did  not  render 
the  lesser  rate  necessarily  unlawful  as  a  viola- 
tion of  the  intentata  commeios  set. 
4.  Sauk. 

Defendant  carrier  published  a  through  rate 
SB  canned  goods  from  Stavanger,  Norway,  to 


Seattle,  of  85  cents  per  100.  The  published 
schedule  also  contained  a  statement  that  such 
rates  would  be  protected  only  when  the  ocean 
rate  procurable  was  such  as  to  allow  the  rail 
carrier  from  the  Atlantic  ports  a  minimum  pro- 
portion of  75  cents  per  100,  and  if  the  difference 
between  the  through  published  rate  and  the  rail 
line's  minimum  proportion  of  75  cents  per  100 
was  less  than  the  ocean  proportion,  the  through 
rate  would  be  the  ocean  proportion  plus  75 
cents  per  100.  Defendant  made  a  contract  rate 
for  the  shipment  of  canned  goods  for  plaintiff 
between  such  ports  in  accordance  with  such  pub- 
lished rate,  but  when  the  shipment  was  made 
the  best  ocean  rate  procurable  was  38.7  cents 
per  100  on  canned  goods,  which,  added  to  the 
carrier's  minimum.  75  cents  per  100,  made  the 
total  tarlfC  of  $1,137,  which  defendant  claimed 
the  right  to  charge.  Beld  that,  in  the  absence 
of  proof  by  defendant  that  the  conditions  at- 
tending ocean  competition  did  not  justify  the 
contract  rate  stipulated  for,  thereby  rendering 
it  unlawful,  such  contract  rate  was  not  neces- 
sarily in  violation  of  the  interstate  commerce 
law,  and  was  therefore  enforceable. 
BndUn,  J.,  dissenting. 

Appeal  from  Superior  Court,  King  County ; 
Arthur  E.  Oriflin,  Judge. 

Replevin  by  H.  A.  Fisber  against  the  Great 
Northern  Railway  Company.  Judgment  for 
defendant,  and  plalntUf  appeals.  Reversed 
and  remanded,  with  instructions. 

Ira  Bronson,  D.  B.  Trefetben,  and  Loren 
Grtnstead,  for  appellant.  L.  O.  Oilman  and 
B.  O.  Oraham,  for  respondent 

HADLEY,  O.  J.  This  is  an  action  In  re- 
plevin, and  involves  a  controversy  concerning 
shipping  rates,  based  upon  a  dispute  as  to 
the  application  of  the  Interstate  commerce 
law.  The  agreed  facts  are  that  the  defend- 
ant railroad  corporation  flies  with  the  inter- 
state commerce  commission  at  Washington, 
D.  C  and  prints  and  keeps  open  for  public 
inspection,  schedules  of  all  the  rates,  fares, 
and  charges  for  transportation  between  dif- 
ferent points  on  its  own  lines,  and  between 
points  on  the  lines  of  any  other  carrier  by 
railroad  or  water,  when  a  through  rate  has 
been  established,  and  keeps  copies  of  such 
schedules  plainly  printed  in  large  type  for  the 
use  of  the  public  in  two  public  places  in  ev- 
ery depot,  station,  and  ofllce  by  It  conducted 
where  passengers  or  freight  are  received  for 
transportation,  in  such  form  that  said  sched- 
ules are  accessible  to  the  public,  and  can  be 
conveniently  inspected.  From  the  19th  day 
of  May,  1906,  continuously  to  the  present 
time,  ttie  defendant  has  so  filed,  published, 
and  posted  for  inspection  a  schedule  of  its 
tariffs  in  connection  with  Atlantic  steamship 
lines  operating  from  different  ports  In  Eu- 
rope, Including  the  port  of  Stavanger,  Nor- 
way, to  Seattle,  Wash.  The  said  schedule 
names  as  a  rate  on  canned  goods  from  said 
Stavanger  to  Seattle  85  cents  per  100  pounds, 
and  on  cheese  $1.31  per  100  pounds.  The  said 
schedule  of  tariffs  also  contains  the  follow- 
ing provision :  "The  rates  named  herein  will 
be  protected  only  when  freight  is  routed  as 
ordered  by  a  representative  of  the  railroad 
companies,  parties  hereto,  and  when  tbe 
ocean  rate  procnrable  is  soch  as  to  allow 
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rail  carriers  from  Atlantic  seaboard  ports  a 
miuiinuui  proportion  of  seventy-flve  ($.75) 
cents  per  hundred  iK>ands.  If  the  difference 
lietween  the  through  rate  published  herein 
and  the  rail  Hue's  mluimum  proportion  of 
8eveiit}--flve  ($.75)  cents  per  hundred  pounds 
is  less  tiian  the  ocean  proportion,  the  through 
rate  will  be  the  ocean  proportion  plus  seven- 
ty-five ($.75)  cents  per  hundred  pounds."  On 
or  about  the  20th  day  of  August,  1906,  and 
while  said  freight  tariffs  on  canned  goods 
and  cheese  were  In  existence  and  applicable 
to  all  shipments  of  canned  goods  and  cheese 
from  said  Stavanger,  Norway,  to  Seattle, 
the  plaintiff  applied  to  the  defendant's  au- 
thorized agent  at  Seattle  for  quotations  of 
rates  upon  canned  goods  from  Stavanger 
to  Seattle,  and  was  verbally  Informed  that 
the  rate  was  85  cents  per  hundred  pounds, 
minimum  30,000  pounds.  The  above  verbal 
quotation  was  afterwards  confirmed  by  let- 
ter from  the  agent  to  the  plaintiff.  The 
plaintiff  accepted  and  relied  on  said  quota- 
tion of  85  cents  per  100  for  canned  goods,  no- 
tified the  defendant  of  such  acceptance,  and 
thereupon  purchased  in  Stavanger  and  or- 
dered shipped  to  Seattle  by  the  defendant's 
line  and  Its  connections  483  cases  of  canned 
goods,  of  tlie  weight  of  38,733  pounds,  and  3 
cases  of  cheese  of  the  weight  of  41G  pounds, 
without  prepayment  of  any  of  the  charges 
thereon.  Said  freight  was  routed  as  ordered 
by  a  representative  of  the  defendant  comiwny, 
and  carried  by  defendant  and  its  connecting 
rail  and  water  lines  from  Stavanger  to  Seat- 
tle. At  the  time  the  shipment  was  offered  by 
the  plaintiff  and  received  by  the  defendant 
the  best  ocean  rate  procurable  was  38.7 
cents  per  100  pounds,  which,  when  added  to 
the  rail  carrier's  minimum  of  75  cents  per 
hundred,  according  to  the  aforesaid  posted 
and  published  condition,  made  a  total  tariff 
of  $1.1. '57  cents  iier  hundre<l  on  the  canned 
goods.  The  published  rate  on  the  cheese  was 
not  affected  by  the  condition,  and  remained 
at  $1-31  per  100.  In  addition  to  the  above, 
the  defendant  paid  61  cents  costs  of  import 
bill  of  lading,  and  $1.40  customs  charges. 
About  the  Cth  day  of  December,  lOOC,  the 
goods  arrived  at  Seattle,  with  freight  and 
customs  charges  due  and  unpaid  thereon. 
The  carriers  of  the  shipment  other  than  the 
defendant  delivered  the  same  to  the  defend- 
ant with  freight  charges  mipaid  thereon,  and 
authorized  the  defendant  to  collect  all  freiglit 
charges  legally  due  thereon.  L'lwn  the  ar- 
rival of  the  goods  In  Seattle  the  plaintiff  ten- 
dered to  the  defendant  at  its  office  in  Seattle 
the  sum  of  $33C.C9,  whicli  was  refused.  At 
the  time  said  tender  was  made  the  defendant 
offered  to  deliver  the  goods  to  plaintiff  upon 
payment  of  $447.85,  which  the  plaintiff  re- 
fused to  pay.  The  defendant  retained  ik)s- 
sesslon  of  the  goods  under  claim  of  carrier's 
lien  thereon  until  possession  was  taken  from 
It  by  the  plaintiff  through  the  medium  of  this 
action-  From  the  foregoing  facts  .the,  court 
concluded  that  the  defendant  at  the  time  of 


the  commencement  of  this  action  was  entitled 
to  possession  of  the  property  by  virtue  of  a 
carrier's  lien  amounting  to  the  sum  of  $447.- 
85,  and  also  to  a  judgment  for  the  return  of 
the  property,  or.  In  case  the  return  thereof 
cannot  be  had,  to  a  money  judgment  for  said 
sum.  Judgment  was  entered  accordingly, 
and  the  plaintiff  has  appealed. 

That  the  shipment  In  question,  although 
made  from  a  foreign  country  to  a  place  in 
the  United  States,  is  subject  to  the  Inter- 
state commerce  law,  is  evident  from  the 
terms  of  the  law.  Section  1,  Act  June  29, 
1906.  34  Stat.  584.  c.  3591  (U.  S.  Comp.  St. 
Supp.  1907,  p.  892),  provides  among  other 
things  as  follows:  "That  the  provisions  of 
this  act  shall  apply  •  *  •  to  any  com- 
mon carrier  or  carriers  engaged  in  the  trans- 
portation of  passengers  or  property  wholly 
by  railroad  (or  partly  by  railroad  and  partly 
by  water  when  both  are  used  under  a  com- 
mon control,  management  or  arrangement  for 
a  continuous  carriage  or  shipment)  •  •  • 
and  also  to  the  transportation,  in  like  man- 
ner, of  property  *  •  •  shipped  from  a 
foreign  country  to  any  place  In  the  United 
States,  and  carried  to  such  place  from  a  iwrt 
of  entry  either  in  the  United  States  or  an 
adjacent  foreign  country."  The  shipment 
being  subject  to  the  operation  of  the  law,  It 
follows  that  the  provisions  in  relation  to  the 
posting  and  publishing  schedules  of  rates  on 
such  shipments  must  also  apply.  Section  2  of 
the  act  provides  as  follows:  "That  every 
common  carrier  subject  to  the  provisions  of 
tiiis  act  shall  file  with  the  commission  creat- 
ed by  this  act  and  print  and  keep  oi)en  to 
public  inspection  schedules  showing  all  the 
rates,  fares,  and  charges  for  transportation 
between  different  points  on  its  own  route 
and  between  points  on  Its  own  route  and 
iwints  on  the  route  of  any  other  carrier  by 
railroad,  by  pipe  line,  or  by  water  when  a 
through  route  and  joint  rate  have  been  estab- 
lislied.  If  no  joint  rate  over  the  through 
route  has  been  established,  the  several  car- 
riers in  such  through  route  shall  file,  print 
and  keep  open  to  public  inspection  as  afore- 
said, the  separately  established  rates,  fares 
and  charges  applied  to  the  through  transixtr- 
tatlon.  The  schedules  printed  as  aforesaid 
b.v  any  such  common  carrier  shall  plainly 
state  the  places  between  which  propert.v  and 
passengers  will  be  carried,  and  shall  contain 
the  classification  of  freight  in  force,  and  shall 
also  state  separately  all  terminal  charges, 
storage  charges,  icing  charges,  and  all  other 
charges  which  the  commission  may  require, 
all  privileges  or  facilities  granted  or  ^llow-ed 
and  any  rules  or  regulations  which  in  any 
wise  change,  affect,  or  determine  an.v  part  or 
the  aggregate  of  such  aforesaid  rates,  fares, 
and  charges,  or  the  value  of  the  service  ren- 
dered to  the  passenger,  shipper,  or  consignee. 
Such  schedules  shall  be  plainly  printed  in 
large  t.vpp.  and  copies  for  the  use  of  .^he 
public  shall  be  kept  posted  in  two  public'and 
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conspicuous  places  to  every  depot,  station, 
or  office  of  such  carrier  where  passengers  or 
freight,  respectively,  are  received  for  trans- 
portatlou,  in  such  form  that  they  shall  be 
accessible  to  the  public  and  can  be  conven- 
iently Inspected.  The  provisions  of  this  sec- 
tion shall  apply  to  all  traffic,  transportation, 
and  facilities  defined  In  this  act."  When  a 
rate  has  been  fixed  and  proi>erly  posted  and 
published  within  the  meaning  of  the  above 
provisions.  It  must  prevail  without  regard  to 
any  agreement  fixing  a  different  rate.  In 
Southern  R.  Co.  v.  Harrison,  119  Ala.  539,  24 
South.  552,  43  L.  R.  A.  385,  72  Am.  St.  Rep. 
986.  the  court  said:  "Whatever  may  be  the 
rate  agreed  upon,  the  carrier's  Hen  on  the 
goods  is,  by  force  of  the  act  of  Congress,  for 
the  amount  fixed  by  the  published  schedule 
of  rates  and  charges.  And  this  lien  can  be 
discharged  and  the  consignee  can  become  en- 
titled to  the  goods  only  by  the  payment  or 
tender  of  payment  of  such  amount.  Such  is 
now  the  supreme  law,  and  by  It  this  and  the 
courts  of  all  other  states  are  bound."  The 
above  language  was  adopted  by  the  Supreme 
Court  of  the  T'nlted  States  as  expressing  Its 
own  view  of  the  law  in  Texas  &  Pacific  Ry. 
Co.  V.  Mugg  &  Dryden,  202  U.  S.  242,  2G  Sup. 
Ct.  C28.  50  L.  Ed.  1011.  See.  also.  Gulf,  Colo., 
etc.,  Ry.  V.  Hefley,  158  IT.  S.  98,  15  Sup.  Ct 
802,  39  L.  Ed.  910;  Texas  &  Pacific  Ry.  v. 
Abilene  Cotton  Oil  Co.,  204  U.  S.  42C,  27  Sup. 
Ct.  3.T0,  51  L.  Ed.  553 ;  Texas  &  Pacific  Ry. 
Co.  V.  Cisco  Oil  Mill,  204  U.  S.  449,  27  Sup. 
Ct.  358,  .51  L.  Ed.  5G2. 

It  Is  conceded  that  private  contracts  for 
transportation  of  Interstate  shipments  are 
Ineffective  unless  a  carrier  shall  have  failed 
to  file  and  post  a  proper  schedule.  It  is  con- 
tended by  appellant,  however,  that  the  sched- 
ule must  In  all  respects  comply  with  the 
provisions  of  the  law  before  the  public  Is 
bound  by  It ;  that  the  burden  of  proving  such 
compliance  is  upon  the  carrier ;  that,  in  the 
absence  of  proof  of  full  compliance  and  of 
evidence  demonstrating  that  a  contract  rate 
is  unlawful,  the  contract  is  assumed  to  be 
valid.  In  the  case  of  Southern  Pacific  Co. 
V.  Redding,  17  Tex.  Civ.  App.  440,  43  S.  W. 
1061,  a  contract  in  essential  respects  lllce  the 
one  before  us  was  involved.  It  related  to  a 
shipment  from  a  foreign  port  to  an  Inland 
point,  and  as  In  this  case  the  proportion  of 
the  through  contract  rate,  allowed  for  the 
carriage  from  the  iwrt  of  entry  to  the  des- 
tination, was  less  that  the  rates  scheduled 
for  freight  originating  at  such  port  and  car- 
ried to  'such  destination.  The  Texas  court 
said  of  the  company  making  that  contract 
as  follows :  "By  making  the  contract  It  nec- 
essarily affirmed  the  right  to  do  so,  and  cer- 
tainly, if  It  can  release  itself  from  its  under- 
taking by  proving  that  the  contract  was  il- 
legal, the  burden  is  upon  It  to  furnish  such 
jvroof,  and  to  show,  not  simply  that  the  con- 
tract may  have  been  unlawful,  but  that  It  was 
necessarily  so.    In  other  words,  it  must  ex- 


clude the  existence  of  any  circumstances  or 
conditions  which  would  have  made  the  con- 
tract legitimate."  It  was  held  that  circum- 
stances and  conditions  might  exist  which 
would  make  the  contract  legitimate,  even 
under  the  application  of  the  Interstate  com- 
merce law ;  and  for  want  of  evidence  show- 
ing that  such  circumstances  did  not  exist  the 
contract  rate  was  enforced.  That  decision 
by  the  state  court  of  Texas  was  based  upon 
the  decision  of  the  Supreme  Court  of  the 
United  States  In  Texas  &  Pacific  Ry.  Co.  v. 
Interstate  Commerce  Commission,  162  IT.  S. 
197,  16  Sup.  Ct.  606,  40  L.  Ed.  940.  The  opin- 
ion of  the  majority  of  the  court  in  that 
case,  written  by  Mr.  Justice  Shiras,  is  a  very 
exhaustive  one.  While  it  was  held  that  the 
entire  commerce  of  the  United  States,  foreign 
and  Interstate,  Is  subject  to  the  provisions  of 
the  act  of  Congress  to  regulate  commerce,  yet 
it  was  also  clearly  held  that  ocean  competi- 
tion may  constitute  dissimilar  conditions,  and 
that  circumstances  and  conditions  which  ex- 
ist beyond  the  seaboard  of  the  United  States 
may  be  legitimately  regarded  for  the  pur- 
pose of  justifying  a  difference  In  rates  charg- 
ed by  railroads  with  respect  to  Import  and 
domestic  traffic.  It  was  directly  held  that 
competition  In  ocean  transportation  Is  to  be 
taken  into  consideration  when  goods  have 
been  Imported  on  a  through  bill  of  lading 
from  a  foreign  shipping  point  In  determin- 
ing whether  the  contract  rate  from  the  port 
of  entry  in  the  United  States  to  the  point  of 
destination  is  a  violation  of  the  act.  It  was 
declared  that  the  mere  fact  that  the  propor- 
tion of  the  through  contract  rate  allowed  for 
the  carriage  from  the  port  of  entry  to  the 
destination  may  be  less  than  the  rate  sched- 
uled for  freight  originating  at  the  same  place 
and  carried  to  the  same  destination  does  not 
necessarily  render  the  lesser  rate  unlawful. 
The  pronounced  view  of  the  court  was  that 
it  must  first  be  made  to  appear  that  the  cir- 
cumstances attending  oceanic  competition  be- 
yond the  seaboard  of  the  United  States  are 
not  such  as  justify  the  lesser  rate  before  it 
can  be  held  that  such  rate  is  unlawful.  A 
clear  distinction  was  thus  drawn  between  the 
application  of  the  law  to  oceanic  commerce 
originating  in  a  foreign  country  for  importa- 
tion to  an  Inland  point  In  the  United  States, 
and  that  which  Is  wholly  inland  and  merely 
Interstate.  Three  judges  dissented,  and 
strong  reasons  were  urged  by  Mr.  Justice 
Harlan  and  Mr.  Chief  Justice  Fuller  against 
making  the  distinction  between  the  two  class- 
es of  commerce.  There  Is  much  convince 
Ing  force  in  the  views  of  the  dissenting  argu- 
ments ;  but  the  opinion  of  the  majority  con- 
stitutes the  decision  of  the  court,  and  Inas- 
much as  the  question  here  Involved  is  a  fed- 
eral one,  It  uuist  be  treated  by  us  to  subor- 
dination to  the  views  expressed  In  the  deci- 
sive opinion.  We  are  not  advised  that  the 
said  decision  has  been  modified  in  any  way 
by  substHiuent  deci.slons.    All  the  decisions  of 
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the  same  conrt  cited  by  respondent  relate  to 
purely  Inland  and  Interstate  commerce,  and 
in  no  way  concern  ocean  traflSc.  We,  there- 
fore, deem  It  to  be  our  duty  to  follow  that 
declBlon,  as  was  done  by  the  state  court  of 
Texas;  and  to  apply  the  law  as  we  under- 
stand from  the  decision  discussed  it  should 
be  applied  to  a  case  of  foreign  commerce  re- 
quiring oceanic  transportation  to  a  United 
States  port  of  entry,  and  thence  by  inland 
carriage  from  such  port  to  the  destination. 
Therefore  the  scheduled  rate  is  not  in  itself 
conclusive  as  to  this  class  of  trafiSc ;  and,  in- 
asmuch as  there  was  no  evidence  showing 
that  circumstances  and  conditions  attending 
oceanic  comi)etition  did  not  Justify  the  lesser 
rate,  thereby  rendering  it  unlawful,  it  follows 
that  it  has  riot  been  demonstrated  that  the 
contract  was  unlawful. 

The  judgment  is  therefore  reversed,  and 
the  cause  is  remanded,  with  instructions  to 
enter  Judgment  in  appellant's  favor  for  the 
X>osses8lon  of  the  property,  and  awarding  to 
respondent  the  amount  tendered  into  court 
by  the  appellant. 

FULLBRTON,  MOUNT,  CROW,  and 
ROOT,  JJ.,  concur. 

RUDKIN,  J.  (dissenting).  It  seems  to  me 
that  the  conclusion  reached  by  the  majority 
of  the  court  is  neither  warranted  by  the  pro- 
visions of  the  act  to  regulate  commerce  nor 
supported  by  the  authorities  cited.  Section 
1  of  that  act  (Act  June  29.  1906.  c.  Srm,  34 
Stat.  584  [U.  S.  Comp.  St.  Supp.  1907,  p. 
8921)  expressly  declares  that  its  provisions 
shall  apply  to  the  transportation  of  property 
shipped  from  a  foreign  country  to  any  place 
in  the  United  States  and  carried  to  such 
place  from  a  port  of  entry  either  in  the 
United  States  or  an  adjacent  foreign  coun- 
try. It  is  needless  to  say  that  the  traffic  here 
involved  falls  directly  within  this  provision. 
Indeed  the  appellant  does  not  contend  other- 
wise. Nor  In  my  opinion  does  the  court  hold 
in  the  case  of  Texas  &  Pacific  Railway  Co. 
T.  Interstate  Commerce  Commission,  162  U. 
S.  197,  16  Sup.  Ct.  666,  40  L.  Ed.  940,  that 
the  transportation  of  goods  partly  by  water 
and  partly  by  rail  from  a  foreign  country  to 
any  place  in  the  United  States  is  a  mere  mat- 
ter of  private  contract  between  the  carrier 
and  the  shipper.  The  court  there  held  that 
dissimilarity  of  conditions  may  warrant  a 
railroad  company  In  carrying  imports  from 
a  port  of  entry  at  a  less  rate  than  domestic 
goods,  but  this  In  my  opinion  falls  far  short 
of  holding  that  the  transportation  of  imports 
is  a  mere  matter  of  private  contract.  In  Tex- 
as &  Pacific  Railway  Co.  v.  Interstate  Com- 
merce Commission,  supra,  the  court  said: 
"It  would  be  difficult  to  use  language  more 
unmistakably  signifying  that  Congress  bad 
in  view  the  whole  field  of  commerce  (except- 
ing commerce  wholly  within  a  state)  as  well 
that  between  the  states  and  territories  as 


that  going  to  or  coming  from  foreign  coun- 
tries." In  Texas  &  Pacific  Railway  Co.  ▼. 
Abilene  Cotton  Oil  Co.,  204  U.  S.  426,  27  Sup. 
Ct  350,  51  li.  Ed.  553,  the  court  said:  "That 
the  act  to  regulate  commerce  was  intoided 
to  afford  an  effective  means  for  redressiiig 
the  wrongs  resulting  from  unjust  discrimina- 
tion and  undue  preference  Is  undoubted.  In- 
deed it  is  not  open  to  controversy  tliat  to 
provide  for  these  subjects  was  among  the 
principal  purposes  of  the  act  •  •  •  And 
it  is  apparent  that  the  means  by  which  thes* 
great  purposes  were  to  be  accomplished  was 
the  placing  upon  all  carriers  the  positive  duty 
to  establish  schedules  of  reasonable  rates 
which  should  have  a  uniform  application  to 
all,  and  which  should  not  be  departed  from 
so  long  as  the  established  schedule  remained 
unaltered  in  the  manner  provided  by  law." 
If  the  act  covers  the  whole  field  of  conunerce, 
as  well  that  between  the  states  and  terri- 
tories as  that  going  to  or  coming  from  for- 
eign countries,  and  Its  chief  aim  is  to  prevent 
unjust  discrimination  and  undue  preference 
by  placing  on  the  carrier  the  positive  duty 
to  establish  schedules  of  reasonable  rates 
which  shall  have  a  uniform  application  to 
all,  and  which  cannot  be  departed  from  so 
long  as  the  established  schedules  remain  un- 
altered in  the  manner  provided  by  law,  how 
can  the  right  of  private  contract  exist  with- 
out defeating  the  very  objects  that  Ongress 
had  in  view?  While  under  the  decision  in 
Texas  &  Pacific  Railway  Co.  v.  Interstate 
Commerce  Commission,  supra,  a  railroad  may 
discriminate  between  imports  and  domestic 
shipments  where  dissimilar  conditions  war- 
rant such  discrimination,  it  may  not  discrimi- 
nate t>etween  different  Importers,  and,  while 
the  rate  on  Imports  may  l>e  less  than  the 
rate  on  domestic  goods,  the  rates  must  be 
vmlform  as  to  each  class.  There  must  be  no 
unjust  discrimination  or  undue  preference, 
and  the  schedule  of  such  rates  must  be  filed 
and  published,  and  can  only  be  changed  in 
the  mode  prescribed  by  law.  If  there  is  any 
merit  in  the  appeal  before  us.  In  my  opinion 
it  lies  In  the  fact  that  the  schedules  posted 
and  filed  were  not  sufficiently  definite  and  ex- 
plicit to  comply  with  the  requirements  of  the 
law;  but,  inasmuch  as  this  question  is  not 
touched  upon  in  the  majority  opinion,  I  will 
refrain  from  discussing  It. 


PISHBURNE  V.  ROBINSON. 

(Supreme  Court  of  Washington.     April  13, 
1908.) 

1.  Judgment— Judgment  Non  Obstante  Veb- 

EDICTO. 

It  is  proper  practice  for  the  trial  judge  to 
enter  a  judgment  non  obstante  veredicto  when 
the  proceedings  warrant  it. 

2.  AppEAi^ItEviEW— Moot  Qoestions. 

Where  the  trial  court  did  not  deny  appel- 
lant the  Tight  to  introduce  evidence  on  any  mat- 
ter coHHtituting  a  defense,  whether  included  in 
the  pleadings  as  finally  settled  or  not,  rulings 
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relating  to  the  pleadings  became  moot  questions, 

and  were  not  reviewable  on  appeal. 

3.  Bills    and    Notes  —  Genuineness  —  Bvi- 

DBNCE— Verdict. 

In  an  action  on  certain  notes,  evidence  Keld 
insufficient  to  sustain  a  verdict  for  defendant. 

lEd.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  7,  Bills  and  Notes,  »  1800-1855.] 

Appeal  from  Superior  Court,  Pierce  County; 
M.  U  ClUTord,  Judge. 

Action  by  G.  P.  Flshbume  against  R.  Robin- 
son. Judgment  for  plaintiff,  and  defendant 
appeals.    Affirmed. 

Harry  H.  Johnston  and  Ralph  R.  Duniway, 
for  appellant  Ellis  &  Fletcher  and  Q.  P. 
Fishburne,  for  respondent 

PER  CURIAM.  The  respondent  sued  the 
appellant  to  recover  upon  two  promissory 
notes.  The  complaint  averred  the  execution 
of  the  notes  by  the  appellant,  their  delivery 
to  the  payees  named  therein,  their  Indorse- 
ment by  the  payees  and  delivery  to  the  re- 
spondent, their  nonpayment  by  the  appellant, 
and  demanded  judgment  for  the  amount  due 
thereon.  The  answer  of  the  appellant  was  a 
general  denial,  and  affirmative  defenses  to 
the  effect  that  the  notes  had  been  materially 
changed  and  altered  since  their  execution  and 
delivery,  that  they  were  executed  without 
consideration,  and  that  they  had  been  paid. 
The  court  oa  respondent's  motion  struck  out 
certain  parts  of  the  answers  on  the  ground 
that  the  matter  alleged  was  Immaterial  and 
Inconsistent  with  the  general  denials,  and  a 
trial  was  had  before  a  Jury  on  the  remaining 
Issues,  resulting  In  a  verdict  for  the  appel- 
lant. The  respondent  thereupon  moved  for 
judgment  notwithstanding  the  verdict,  which 
motion  the  court  granted,  entering  judgment 
for  the  full  amount  demanded  in  the  com- 
plaint From  this  judgment  this  appeal  is 
taken. 

A  large  part  of  the  briefs  of  counsel  are 
devoted  to  questions  of  practice  and  to  rul- 
ings of  the  court  with  reference  to  the  plead- 
ings, bat  these  questions  we  have  not  found 
necessary  to  discuss  at  length.  That  It  Is 
proper  practice  for  the  trial  judge  to  enter  a 
judgment  non  obstante  Teredlcto,  when  the 
proceedings  warrant  It,  Is  settled  by  the  case 
of  Roe  T.  Standard  Furniture  Co.,  41  Wash. 
646,  88  Pac.  1109,  where  the  authorities  are 
collated  and  discussed.  The  questions  relat- 
ing to  the  pleadings  are  moot  questions  In  this 
court,  as  the  trial  court  did  not  deny  the  ap- 
pellant the  right  to  introduce  evidence  on  any 
matter  constituting  a  defense,  whether  Includ- 
ed In  the  pleadings  as  finally  settled  or  not 

The  only  material  Inquiry  is,  did  the  facts 
testified  to  by  the  appellant  constitute  a  de- 
fense? The  trial  court  held  that  they  did 
not,  and  we  are  clear  that  the  holding  is  cor- 
rect The  evidence  consisted  of  vague  state- 
ments on  the  part  of  the  appellant  to  the 
effect  that  he  did  not  remember  of  signing 
but  two  notes  payable  to  the  payees  named  in 
the  notes  sued  upon,  and  that  on  these  notes 
one  of  the  payees  signed  with  him  as  maker. 

96P,-« 


But  this  is  too  Indefinite  to  overcome  the  pre- 
sumptions arising  from  the  face  of  the  notes 
themselves,  which  show  no  such  conditions, 
and  bear  the  admittedly  genuine  signature  of 
the  appellant. 

Without  discussing  the  case  further,  there- 
fore, we  conclude  that  the  Judgment  should  be 
affirmed.    It  will  be  so  ordered. 


KRUEGER  V.  TOWN  OF  COLVILLE. 

(Supreme  Court  of  Washington.    April  20, 

1908.) 

1.  intoxicatino  llquobs  —  muhicipax.  li- 
censes —  forfeitube  —  rigut  to  retain 
TJnearned  Fge 

Under  Ballinger'g  Ann.  Codes  &  St  i  2936 
(Pierce's  Code.  $  3715),  requiring  the  bolder  of 
liquor  license  to  give  bond  not  to  sell  to  minors 
and  providing  for  a  forfeiture  of  a  license  on  a 
violation  of  its  terms,  a  town  may  revoke  a  li- 
cense, and  retain  the  unearned  part  of  the  li- 
cense fee,  where  the  bolder  has  pleaded  guilty  to 
selling  liquors  to  minors,  though  he  has  paid 
the  fine  imposed. 

2.  Same — Constitutional  Law. 

Ballinger's  Ann.  Codes  &  St  §  293.'?  (Pierce's 
Code,  i  5715),  providing  that,  on  a  violation  of 
the  terms  of  a  liquor  license,  it  shall  be  forfeit- 
ed and  the  bolder  be  subject  to  the  other  penal- 
ties provided  by  law  for  unlawful  sales,  is  not 
unconstitutional  as  Imposing  an  excessive  pen- 
alty. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  29,  Intoxicating  Liquors,  {  113.] 

S.  Constitutional  Law  —  Due  Pbocess  ow 
Law— Revocation  of  Liquob  License. 
Ballinj;er's  Ann.  Codes  &  St  §  2935  (Pierce's 
Code,  S  5n5).  autliorizing  the  forfeiture  of  a 
liquor  license  on  a  violation  of  its  terms,  is  not 
unconstitutional  as  depriving  the  bolder  of  prop- 
erty without  due  process  of  law. 

Appeal  from  Superior  Court,  Stevens  Coun- 
ty;  Henry  L.  Kennan,  Judge. 

Action  by  Arnold  Kruegcr  against  the  town 
of  Colvllle.  From  an  order  sustaining  a  de- 
murrer to  the  complaint  and  dismissing  the 
action,  plaintiff  appeals.    Affirmed. 

Robertson  '&  Rosenhaupt,  for  appellant 
Jesseph  &  Grinstead,  for  respondent 

MOUNT,  J.  The  lower  court  sustained  a 
general  demurrer  to  the  plaintiff's  complaint, 
and  dismissed  the  action.  The  appeal  is  pros- 
ecuted from  that  order. 

The  complaint  shows  the  following  facts: 
On  April  1,  1906,  the  town  of  ColvUle  Issued 
a  liquor  license  to  the  appellant  authorizing 
him  to  retail  intoxicating  ilquors  in  said  town 
for  the  term  of  one  year.  Appellant  paid 
the  fee  therefor,  which  was  $7SO.  Subse- 
quently appellant  was  cbar«:ed  under  the  stat- 
ute with  the  crime  of  selling  intoxicating 
liquors  to  minors.  He  pleaded  guilty  to  that 
charge,  and  was  sentenced  to  pay  a  fine.  The 
fine  was  paid.  Thereafter,  on  June  1,  1900, 
the  town  revoked  the  license  because  of  the 
conviction  above  stated,  and  declared  the  un- 
earned portion  of  the  license  fee  forfeited. 
The  prayer  is  for  $625,  being  the  unearned 
portion  of  the  license  fee. 
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The  qnestlon  In  the  case  Is:  May  the  tovm 
revoke  the  license  under  the  circumstances 
set  out,  and  retain  the  unearned  portion  of 
the  license  fee?  We  think  there  can  be  no 
doubt  upon  this  question.  The  statute  pro- 
vides: "In  granting  the  license  authorized 
by  this  chapter  the  proper  authorities  shall 
exact  from  each  applicant  a  bond  In  the  sum 
of  one  thousand  dollars,  conditioned  that  the 
applicant  shall  keep  an  orderly  house,  and 
will  not  sell  liquors  to  minors.  He  shall  In 
case  of  violating  the  terms  of  the  license  for- 
feit the  same,  and  be  subject  to  the  other 
penalties  provided  by  law  for  Illegal  selling 
of  spirituous,  fermented,  malt,  or  other  Intox- 
icating liquors;  the  authorities  granting  the 
license  shall  have  full  authority  and  power 
to  declare  It  forfeited  for  the  violation  of  any 
of  the  terms  upon  which  It  is  granted."  Bal- 
linger's  Ann.  Codes  &  St.  {  2933  (Pierce's 
Code,  {  5713).  It  la  clear  from  this  statute 
that  the  town  had  power  to  forfeit  the  li- 
cense. There  Is  no  statute  in  this  state  which 
authorizes  the  return  of  money  paid  for  a 
liquor  license  revoked  or  forfeited,  and  It  has 
been  held  that  municipalities  are  not  requir- 
ed to  repay  in  such  cases,  es[)ecially  where  It 
Is  revoked  or  forfeited  by  reason  of  an  act  of 
the  licensee.  Parrent  v.  Little,  72  N.  H.  566, 
68  Atl.  510;  Curry  v.  Tawas,  81  Mich.  355, 
46  N.  W.  831;  Melton  v.  Moultrie,  114  Ga. 
462,  40  8.  E.  302;  Toman  v.  Westfleld,  70  N. 
J.  Law,  610,  6T  Atl.  1^.  We  think  this  rule 
H  the  correct  rule,  and  that  It  applies  to  this 
case.  Appellant  relies  upon  the  case  of  Pear- 
son v.  Seattle,  14  Wash.  438,  44  Pac.  884.  but 
that  was  a  case  where  the  city  revoked  the 
license  because  of  a  change  In  an  ordinance 
passed  after  the  license  was  Issued,  and  the 
city  by  its  own  act  rendered  the  license  val- 
ueless. It  will  be  readily  seen  that  there  Is 
quite  a  difference  between  the  facts  there  and 
the  facts  here.  The  rule  applied  there  can- 
not justly  be  applied  to  this  case,  for  the  ap- 
pellant here  forfeited  his  license  by  his  own 
act  by  violating,  not  only  the  letter  of  his 
«ontract,  but  also  the  law  of  the  state  in 
force  when  the  license  was  Issued. 

Appellant  contends  that  the  statute  above 
juoted  Imposes  an  excessive  penalty,  and  is 
therefore  unconstitutional.  He  also  argues 
that  the  appellant  has  paid  the  fine  Imposed 
by  the  court,  and  that  he  ought  not  to  be  lia- 
ble ui)on  his  bond,  and.  In  addition  thereto 
forfeit  the  unearned  license  fee.  He  also  ar- 
gues that  the  revocation  or  forfeiture  of  the 
license  Is  In  conflict  with  the  Constitution  be- 
cause it  deprives  the  appellant  of  his  property 
without  due  process  of  law.  There  is  no 
merit  In  any  of  these  contentions,  and  we 
'«hall  not  discuss  them  further  than  to  say 
that  we  held  In  State  ex  rol.  Aberdeen  v.  Su- 
perior Court,  44  Wash.  520,  87  Pac.  818,  In 
substance  that  a  license  to  sell  Intoxicating 
liquors  Is  merely  a  temporary  permit,  and 
not  a  contract,  giving  vested  or  property 
rights. 

The  lower  court  properly  sustained  the  de- 


morrer  to  the  complaint,  and  the  Judgment 
api)ealed  from  Is  therefore  affirmed. 

HADLET,  a  J,  and  ROOT,  FULLEB^ 
TON,  and  CROW,  JJ.,  concur. 

10  Wasli.  298) 

STATE  V.  PRESTON. 

(Supreme    Court    of    Washington.      April    30^ 
1908.) 

1.  INFORUATION  —  CORVICTION    OV   OlTENBEB 

IRCLUOED— (lAMlNG. 

Laws  1003,  p.  63,  c  51,  provides  that  a 
person  who  shall  conduct,  carry  on,  open,  or 
cause  to  be  opened,  either  as  owner,  proprietor, 
employ^,  or  assistant,  or  in  any  manner  what- 
ever, whether  for  hire  or  not,  any  game  of 
faro,  monte,  or  roulette,  in  any  house  where 
persona  resort  for  the  purpose  of  playing,  deal- 
ing, or  operating  any  such  game,  macbiue,  or 
device,  sliall  be  guilty  of  a  felony,  and  Bal- 
linger's  Ann.  Codes  &  St.  §  7260  (Pierce's  Code, 
{  1877),  declares  that  each  and  every  person 
who  gball  deal,  carry  on,  open,  or  cause  to  ba 
carried  on,  etc.,  any  game  of  faro,  monte,  rou- 
lette, etc,  for  money  or  other  representation  of 
value,  shall  be  guiity  of  a  misdemeanor.  Held, 
that  the  offense  defined  by  the  latter  section  was 
included  in  that  prohibited  by  the  former,  so  that 
a  person  under  a  charge  of  conducting  a  gam- 
bling resort  could  be  properly  convicted  of  con- 
ducting and  carrying  on  a  game  of  roulette 
under  Bailinger's  Ann.  Codes  &  St  {  6936 
(Pierce's  Code,  (  2205),  authorizing  a  conviction 
of  an  oSense  necessarily  included  in  that 
charged. 

[Ed.  Note.— For  cases  In  point,  see  Cent.  Dig. 
vol.  27,  Indictment  and  Information,  i  flOi.] 

2.  GAiaNO — ISFOBMATIOR— SUFFICMKCT. 

An  information  charging  the  felony  was 
also  sufficient  to  charge  tlu  misdemeanor. 

3.  Same— Secrkt  Qahes. 

Bailinger's  Ann.  Codes  &  St.  {  7260  (Pierce's 
Code,  §  1S77).  provides  that  each  and  every 
person  who  shall  deal  or  carry  on,  or  open  or 
cause  to  be  opened,  or  who  shall  conduct  eitbor 
as  owner,  proprietor,  or  employ^,  whether  for 
hire  or  not,  any  game  of  roulette,  etc.,  for 
money,  shall  be  guilty  of  a  misdemeanor.  Held, 
tbat  such  section  was  not  limited  to  games  con- 
ducted only  where  the  pnblic  was  invited,  bat 
included  private  games  played  for  money  in 
places  from  which  the  public  was  excluded. 

4.  Samk— Chabacteb  or  Pebsor  CoNouenRa 
Game. 

The  statute  not  only  prohibits  the  conduct- 
ing of  such  a  game  as  proprietor,  but  prohibits 
tile  game  by  each  and  every  person  conducting 
the  same,  whether  as  owner  or  proprietor  or 
employe,  whether  for  hire  or  not,  so  that  it  was 
not  essential  that  an  information  thereunder 
should  charge  that  accused  conducted  the  game 
either  as  owner,  proprietor,  or  employe 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  24,  Gaming,  S§  206-217.] 

Appeal  from  Superior  Court,  Walla  Walla 
County;  Thos.  U.  Brents,  Judge. 

Charles  Preston  was  convicted  of  conduct- 
ing and  carrying  on  a  game  of  roulette,  and 
be  appeals.    Affirmed. 

Cain  &  Hurspool,  for  appellant.  Otto  B. 
Rupp  and  John  H.  McDonald,  for  the  State. 

MOUNT,  J.  The  appellant  was  charged 
with  conducting  a  gambling  resort  Upon  a 
trial  he  was  found  guilty  of  "conducting  and 
carrying  on  a  game  of  roulette^"  and  sen- 
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tenced  to  pay  a  fine.    He  appeals  from  the 
Judgment  pronouncing  sentence. 

Two  questions  are  presented  for  consider- 
ation: (1)  Is  the  crime  for  which  appellant 
was  convicted  necessarily  Included  In  the 
charge  of  conducting  a  gambling  resort?  and 
(2)  if  so,  does  the  evidence  show  that  appel- 
lant conducted  and  carried  on  a  game  of 
roulette?  The  Information,  omitting  formal 
parts,  Is  as  follows:  "Charles  Preston  Is  ac- 
cused by  the  prosecuting  attorney  of  Walla 
Walla  county  and  state  of  Washington,  by 
this  Information,  of  the  crime  of  conducting 
a  g.imbling  resort,  committed  as  follows:  The 
said  Charles  Preston  on  the  Cth  day  of  Octo- 
ber, 1907,  in  the  county  of  Walla  Walla  afore- 
said, then  and  there  being,  did  then  and  there 
willfully,  unlawfully,  and  feloniously  con- 
duct and  carry  on  a  game  of  roulette,  then 
and  there  being  a  game  played  and  operated 
with  a  roulette  table  and  wheel  and  chips 
and  money,  said  chips  being  then  and  there 
representatives  of  value;  and  that  said  game 
was  played,  carried  on,  and  conducted  In  a 
certain  building  at  No.  116  Main  street  in 
the  city  of  Walla  Walla,  Wash.,  the  same 
being  a  place  where  peraons  then  and  there 
resorted  for  the  puriwse  of  playing  said 
game,  contrary  to  the  form  of  the  statute  In 
such  cases  made  and  provided,  and  against 
the  peace  and  dignity  of  the  state  of  Wash- 
ington." Tlie  statute  under  which  this  in- 
formation was  filed  is  as  follows:  "Any  per- 
son who  shall  conduct,  carry  on,  open,  or 
cause  to  be  opened,  either  as  owner,  proprie- 
tor, employe,  or  assistant,  or  In  any  manner 
whatever,  whether  for  hire  or  not,  any  game 
of  faro,  monte,  roulette,  *  ♦  »  whether 
the  same  be  played  or  operated  for  money, 
checks,  credits,  or  any  other  representative 
or  thing  of  value.  In  any  house  •  •  • 
where  persons  resort  for  the  purpose  of  play- 
ing, dealing,  or  operating  any  such  game, 
machine,  or  device,  sliall  be  guilty  of  a 
felony.  •  •  •"  Laws  1903,  p.  03,  c.  51. 
This  statute,  as  its  title  states,  was  clearly 
intended  to  "prohibit  the  maintaining  of 
gambling  resorts,"  and  It  is  concetlcd  that 
the  prosecution  in  this  case  was  based  upon 
and  proceeded  under  this  statute.  The  mis- 
demeanor statute  under  which  the  verdict 
was  returned  Is  as  follows:  "Each  and  ev- 
ery person  who  shall  deal,  or  carry  on,  or 
open,  or  cause  to  be  opened,  or  who  shall 
conduct,  either  as  owner,  proprietor,  em- 
ploy$,  whether  for  hire  or  not,  any  game  of 
faro,  monte,  roulette,  •  •  ♦  or  other  game 
played  with  cards,  dice,  or  any  other  device, 
whether  the  same  be  played  for  money, 
checks,  credits,  or  any  other  representative 
of  value,  shall  be  guilty  of  a  misdemeanor. 
•  •  •"  Balllnger's  Ann.  Codes  &  St.  § 
7260  (Pierce's  Code,  i  1877).  This  statute 
was  evidently  intended  to  prohibit  the  games 
named,  and  to  make  each  person  conducting 
and  carrying  on  such  games  guilty  of  a  mis- 
demeanor.   It  seems  to  us  under  the  wording. 


of  these  two  sections  that  the  lesser  crime  Is 
necessarily  included  In  the  greater,  because. 
In  order  to  convict  under  the  felony  statute 
first  above  quoted,  it  is  necessary  to  allege 
and  prove  both  that  the  prohibited  games  are 
conducted,  carried  on,  or  opened,  and  also 
that  they  are  conducted,  carried  on,  or  open- 
ed in  a  place  where  persons  resort  for  that 
purpose.  The  rule  Is  settled  that  a  defend- 
ant may  be  convicted  of  an  offense,  the  com- 
mission of  which  Is  necessarily  included 
within  that  with  which  he  is  charged.  Bal- 
llnger's Ann.  Codes  &  St.  i  6956  (Pierce's 
Code,  i  2205).  The  Information  In  this  case 
clearly  charges  the  misdemeanor  In  charging 
the  felony.  The  evidence  in  the  ease  shows 
that  the  appellant  owned  certain  gambling 
paraphernalia,  among  which  was  a  roulette 
wheel,  which  he  had  stored  In  the  basement 
of  a  certain  building  in  Walla  Walla;  that 
three  other  pers^ons  besides  himself,  on  three 
or  four  different  occasions  in  a  space  of  three 
or  four  months,  requested  appellant  to  take 
them  to  this  place,  and  thereupon  the  appel- 
lant did  take  them  there,  where  they  played 
at  roulette  with  chips  representing  money; 
that  the  appellant  sold  and  redeemed  these 
chips  and  managed  the  game;  that  no  other 
persons  were  permitted  there,  and  the  door 
of  the  storeroom  was  kept  locked  during  the 
time  they  were  there  and  at  otlier  times;  that 
this  room  was  an  ordinary  storage  room,  and 
not  open  to  the  public. 

It  is  contended  that  the  statute,  by  the  use 
of  the  words  "deal  or  carry  on,  or  open,  or 
cause  to  be  opened,  or  who  shall  conduct, 
either  as  owner,  proprietor,  employe,"  etc., 
means  that  such  games  shall  not  be  dealt  or 
carried  on  openly  or  publicly,  and  also  that, 
before  a  conviction  can  be  had,  the  Informa- 
tion should  allege  that  the  accused  conducted 
the  game  either  as  owner  or  proprietor  or 
employe.  As  to  the  first  contention,  the  evi- 
dence clearly  shows  that  the  appellant  did 
not  conduct  a  public  game,  but  that  the 
games  wore  strictly  private,  from  which  the 
public  was  excluded.  But  the  statute  refer- 
red to.  In  our  opinion,  means  to  prohibit  the 
games  mentioned,  even  though  dealt  or  open- 
ed or  carried  on  in  private,  when  they  are 
dealt  or  carried  on  for  gain.  Section  7268 
(section  1878)  permits  games  of  chance  play- 
ed for  amusement  or  pastime,  and  not  for 
gain.  The  words  "each  and  every  person 
who  shall  deal  or  carry  on  or  open,"  used  In 
the  statute,  are  not  limited  by  any  word 
which  indicates  that  they  were  used  to  ex- 
press games  conducted  only  where  the  public 
are  Invited,  and  we  think  It  was  not  the  In- 
tention of  the  Legislature  to  so  limit  them 
In  this  act.  That  was  done  In  the  felony  act 
alx)ve  quoted.  We  are  of  the  opinion  also 
that  It  was  not  necessary  to  allege  that  the 
accused  conducted  the  game  as  owner,  pro- 
prietor, or  employe,  because  the  statute  pro- 
hibits "each  and  every  person"  who  shall 
conduct  such'  games,  "either  as  owner,  pro- 


Digitized  by 


Uoogle 


84 


95  PACIFIC  BSPOBTKIi. 


(Wash. 


prfetor,  employ^,  whether  for  hire  or  not"; 
the  evident  Intention  being  to  malie  imma- 
terial the  capacity  In  which  the  game  was 
conducted  by  the  operator.  This  court  said, 
in  State  v.  Wilson,  9  Wash.  10,  30  Pac.  967: 
"It  Is  the  conducting  of  the  game  as  proprie- 
tor, and  not  the  gambling  with  any  partic- 
ular person,  which  the  statute  prohibits." 
When  that  remark  was  made,  the  court  was 
not  then  considering  the  question  now  pre- 
sented. The  statute  does  prohibit  "the  con- 
ducting of  the  game  as  proprietor,"  and  it 
does  more  than  that — it  prohibits  the  game 
by  each  and  every  person  who  shall  conduct 
the  same,  whether  as  owner,  proprietor,  or 
employe,  whether  for  hire  or  not. 

We  find  no  error  in  the  record,  and  the 
Judgment  must  therefore  be  afiSrmed. 

HADLEY.    C.   J.,   and   ROOT,   FULLER- 
TON,  and  CnOW,  JJ.,  concur. 


CITY  OF  SPOKANE  v.  GRIFFITH. 

(Supreme  Court  of  Washington.    April  16, 
1908.) 

Municipal  Cobpobations—Obdikances— Evi- 
dence. 

On  trial  de  novo  on  appeal  from  a  convic- 
tion of  violating  an  ordinance,  the  existence  and 
contents  of  the  ordinance  were  sufficiently  es- 
tablished by  being  read  from  a  legally  autlior- 
ized  publication  thereof,  no  exception  having 
been  taken  to  the  reading,  and  no  question  being 
raised  as  to  the  authenticity  of  the  ordinance 
so  read,  under  Bailinger's  Ann.  Codes  &  St. 
I  1299,  requiring  copies  of  ordinances  printed 
by  authority  of  a  city  to  be  received  as  prima 
facie  evidence  that  the  ordinances  were  duly 
passed,  under  section  4937,  requiring  courts  to 
talce  judicial  knowledge  of  the  existence  of  an 
ordinance  on  the  title  and  the  date  of  its  pas- 
sage being  pleaded,  and  under  section  6851,  re- 
quiring defects  in  criminal  proceedings  not  af- 
fecting substantial  rights  to  be  disregarded. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  38,  Municipal  Corporations,  {{  288,  280.] 

Appeal  from  Superior  Court;  Spokane 
County;  Miles  Polndexter,  Judge. 

R.  J.  Griflath  was  convicted  In  the  police 
court  of  the  city  of  Spokane  of  disorderly 
conduct,  and  he  appealed  to  the  superior 
court,  whence  he  appeals  from  a  conviction 
on  a  trial  de  novo.    Affirmed. 

Alex.  M.  Winston,  for  appellant  L.  R. 
Hamblen,  F.  D.  Allen,  and  Harry  A.  Rhodes, 
for  respondent 

ROOT,  J.  Appellant  was  charged  In  the 
police  court  of  the  city  of  Spokane  with  dis- 
orderly conduct  and  convicted.  He  appealed 
to  the  superior  court,  and  upon  a  de  novo 
trial  a  verdict  of  guilty  was  returned.  A 
motion  to  vacate  the  verdict  and  discbarge 
the  prisoner  was  denied,  and  Judgment  and 
sentence  was  entered  upon  the  verdict.  From 
this  Judgment  the  present  appeal  Is  prose- 
cuted. 

In  his  brief  appellant  says:  "There  is 
but  one  question  presented  by  this  appeal. 


Did  the  failure  of  respondent  at  the  trial 
of  this  cause  In  the  superior  court  to  intro- 
duce evidence  of  the  existence  of,  or  the  con- 
tents of,  Ordinance  No.  A1324,  constitute  a 
complete  failure  of  proof?"  The  ordinance 
mentioned  is  that  under  which  api>eilant  was 
prosecuted.  The  statement  of  facts  recites 
that  the  court  gave  the  Jury  the  substance 
of  the  ordinance,  and  also  "that  counsel  for 
the  plaintiCT  called  the  court's  attention  and 
submitted  to  the  court  for  examination  Or- 
dinance No.  A1324  of  the  Code  and  Charter 
of  the  city  of  Spokane."  Said  ordinance  was 
In  a  bound  and  printed  volume,  which  bore 
the  certificate  of  the  city  clerk,  and  was 
printed  by  the  authority  of  the  city  of  Spo- 
kane. The  court  road  the  ordinance  in  full 
to  the  Jury  in  giving  Its  instructions  to  them. 
There  Is  some  difference  of  opinion  among 
the  authorities  as  to  whether  an  appellate 
court  may  take  Judicial  notice  of  a  city  or- 
dinance In  a  case  api>ealed  from  a  municipal 
court  which  was  authorized  to  take  such  no- 
tice of  the  ordinance.  It  Is  unnecessary  for 
us  to  pass  upon  this  question,  as  we  think 
the  existence  and  contents  of  this  ordinance 
were  sufficiently  established  by  being  read  to 
the  Jury  from  a  legally  authorized  publica- 
tion thereof.  No  exception  appears  to  have 
been  taken  to  this  reading  to  the  Jury,  and 
no  question  was  raised  as  to  the  authenticity 
of  the  ordinance  so  read.  As  to  competency 
of  the  evidence,  see  BalUnger's  Ann.  Codes 
&  St.  Si  1299,  4937,  6851. 

The  Judgment  of  the  superior  court  is  af- 
firmed. 

HADLEY,  C.  J.,  and  CROW,  J.,  concur. 

FULLERTON  and  MOUNT,  JJ.  As  I  un- 
derstand the  rule,  tlie  appellate  court  will 
take  Judicial  notice  of  any  fact  that  the  court 
of  original  Jurisdiction  must  Judicially  notice. 
Here  the  ordinance  in  question  was  within 
the  judicial  knowledge  of  the  police  court 
and,  being  so.  It  was  equally  within  the 
knowledge  of  the  superior  c-ourt  to  which  the 
cause  was  appealed.  The  city  of  Spokane, 
therefore,  was  under  no  necessity  of  proving 
the  ordinance,  and  its  omission  to  do  so 
regularly  was  not  fatal  to  Its  case.  For  this 
reason  I  concur  in  the  Judgment 


HARRIS  T.  WASHINGTON  PORTLAND 
CEaiENT  CO. 

(Supreme  Court  of  Washington.     April  24, 
1908.) 

1.  Masteb  and  Sebvani>— Injubt  to  EicPLOrt 
— Action   fob   Damaoes  —  Qdebiion  fob 

JUBT. 

Under  the  evidence  in  an  action  for  injury 
to  an  employ^  caused  by  a  precipitation  of  wa- 
ter  on  the  opening  of  a  flume  gate,  held  proper 
to  refuse  to  direct  a  verdict  for  defendant 

[Ed.  Note. — For  cases  in  point  see  Cent.  Dig. 
vol.  34,  Master  and  Servant.  {{  1001-1050.] 
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2.  AppEAt/— Habmless  Bbkob— exclusion  of 
Evidence. 

Error  in  excluding  a  question  aslced  plain- 
tiff on  cross-examination  was  harmless,  where  it 
was  answered  in  8ul»tauce  many  times. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  §§  4161^170.] 

3.  TRiAi  —  lNSTBUCTioNS— Evidence  to  Sup- 
port. 

In  an  action  for  injury  to  an  employe  while 
at  work,  it  was  proper  to  refuse  to  instruct  that. 
it  a  safe  and  an  unsafe  method  were  open  to 
him  and  he  voluntarily  adopted  the  unsafe  one, 
he  could  not  recover,  where  there  was  no_  testi- 
mony tending  to  bring  the  employ^  within  the 
rule. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  46,  Trial,  ${  590-612.] 

Appeal  from  Superior  Court,  Skagit  Coun- 
ty;   Geo.  A.  Joluer,  Judge. 

Personal  injury  action  by  William  H.  Har- 
ris against  the  Washington  Portland  Cement 
Company.  From  a  judgment  for  plaintiff,  de- 
fendant appeals.     Affirmed. 

R.  S.  Eskridge,  Philip  Tlndall,  and  Smith 
&  Brawley,  for  appellant.  R.  H.  Lindsay 
and  Fredk.  R.  Buret,  for  respondeut. 

MOUNT,  J.  The  plaintiff  in  this  case  re- 
covered a  judgment  for  $8,000  for  the  loss 
of  a  leg  alleged  to  have  been  caused  through 
the  negligence  of  the  defendant  The  case 
was  tried  to  a  jury.  At  the  close  of  the  plain- 
tiff's evidence  the  defendant's  counsel  moved 
for  a  directed  verdict  upon  the  ground  of  the 
insufncieucy  of  the  evidence,  and  at  the  close 
of  all  the  evidence  a  similar  motion  was 
made.  These  motions  were  denied,  and  the 
case  was  submitted  to  the  Jury.  The  evidence 
shows  that  the  plaintiff  was  directed  to  as- 
sist In  raising  a  gate  In  order  to  let  a  large 
body  of  water  escape  from  a  flume;  that 
while  he  was  so  engaged  at  the  lower  outside 
part  of  the  gate,  and  in  a  dangerous  position, 
the  appellant's  foreman,  who  knew  of  his 
position,  and  without  notice  to  the  respondent, 
suddenly  raised  or  caused  the  gate  to  be  rais- 
ed from  the  inside,  thereby  precipitating  a 
large  body  of  water  on  to  the  respondent  and 
causli%  bis  Injury. 

The  main  question  of  fact  In  the  case  was 
whether  the  respondent  knew,  or  ought  to 
have  known,  that  an  effort  was  being  made 
to  raise  the  gate  from  the  opposite  side.  A 
careful  reading  of  the  evidence  convinces  us 
that  this  was  a  question  for  the  jury.  It  Is 
not  claimed  that  the  jury  was  not  properly 
Instructed  upon  this  question,  but  It  is  urged 
that  the  question  was  one  for  the  court.  The 
plaintiff's  testimony  clearly  made  out  a  case. 
There  were  some  minor  facts,  such  as  that 
the  end  of  a  board  projected  through  under 
the  gate,  which  board  might  have  been  seen 
by  the  respondent,  and  which  would  have 
Indicated  to  bim  that  others  were  attempting 
to  raise  tbe  gate;  but  when  we  consider  his 
position,  tbe  rush  and  roar  of  the  water,  and 
all  his  surroundings,  such  facts  are  not  suffi- 
cient to  overcome  his  positive  statements.  We 
tblnk  the  court  properly  denied  both  motions. 


In  the  course  of  respondent's  cross-examina- 
tion he  was  asked  this  question:  "Mr.  Harris, 
will  you  state  positively  that  Mr.  Bush  did 
not  have  time  to  walk  back  to  the  pressure 
box  and  get  halfway  back  with  the  peavey 
between  the  time  the  plank  was  put  through 
and  the  happening  of  the  accident?"  An  ob- 
jection was  sustained  to  this  question.  Both 
before  and  after  this  question  was  put  to  tbe 
witness  he  testified  that  he  could  not  fix  any 
length  of  time  between  these  events.  "It  hap- 
pened quicker  than  I  can  tell  you,"  "instan- 
taneous," and  like  expressions  were  used. 
While  the  exact  question  was  not  answered 
by  the  witness,  It  was  answered  many  times 
in  substance,  and  the  error.  If  any,  was  there- 
by cured. 

Appellant  also  requested  an  Instruction  to 
the  effect  that,  if  in  doing  his  work  two  meth- 
ods of  procedure  were  open  to  respondent, 
one  of  which  was  safe  and  the  other  unsafe, 
and  he  voluntarily  adopted  the  unsafe  meth- 
od, be  could  not  recover.  This  Instruction 
was  refu-sed,  and  appellant  argues  that  this 
rulbig  was  error.  Tbe  rule  is  correctly  stat- 
ed, and  should  be  given  in  cases  to  which  it 
applies,  but  It  applies  only  to  cases  where 
there  are  obviously  two  ways  of  doing  a  cer- 
tain act,  one  way  safe  and  tbe  other  way 
obviously  dangerous,  and  the  servant  volun- 
tarily elects  tbe  dangerous  way.  Ilamm  v. 
Hewitt-Lea  Lumber  Company  (filed  April  11, 
1908)  04  Pac.  1081.  We  find  nothing  in  tbe 
record  in  this  case  to  bring  the  respondent 
within  tbe  rule  requested.  Tbe  Instruction, 
therefore,  would  tend  to  confuse  rather  than 
enlighten  tbe  jury,  and  it  was  not  error  to 
refuse  the  Instruction. 

"We  And  no  error  In  the  record.  Tbe  Judg- 
ment must  therefore  be  affirmed. 

HADLEX,  C.  J.,  and  ROOT,  CROW,  FUL- 
LERTON,  RUDKIN,  and  DUNBAR,  JJ.,  con- 
cur. 


(11  Ariz,  at) 
TRIBOLET  V.  UNITED   STATES. 
(Supreme  Court  of  Arizona.    March  27,  1908.) 
1.  Monopolies  —   Combination    and     Be- 

8TBAINT  of  TBADE — INDICTMENT. 

An  indictment  alleged  that  defendants  did 
engage  in  a  combination  in  form  of  trust,  and 
entered  a  conspiracy  in  restraint  of  trade  and 
commerce  as  follows:  That  defendant,  T.,  and 
others,  were  engaged  in  the  wholesale  and  re- 
tail meat  business  in  competition  prior  to  Au- 
gust 1,  1906,  and  that  thereafter  on  August 
23d,  they  being  engaged  in  a  combination  and 
form  of  trust,  and  In  a  conspiracy  in  restraint 
of  trade  in  furtherance  thereof,  entered  into  a 
contract  and  formed  defendant  corporation,  to 
which  they  transferred  the  bnsiness  of  each  of 
them,  agreeing  not  to  again  engage  in  the 
meat  business  in  the  city  of  Phoenix ;  tliat  the 
combination  and  conspiracy  was  formed  to  carry 
out  restrictions  in  trade  and  commerce,  and  to 
increase  the  price  and  prevent  competition  in 
the  sale  of  fresh  meats  In  such  city,  etc.  Held, 
that  the  indictment  did  not  charge  defendants 
with  making  a  contract  which  was  in  itself  in 
restraint  of  trade  and  commerce,  but  that  the 
contract  was  alleged  only  aa  one  of  the  iteps 
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by  which  the  "combination  or  conspiracy"  was 
brought  about,  and  as  an  overt  act  in  further- 
ance thereof. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
TOl.  3o,  Monopolies,  {  20.] 

2.  Indictment  — Duplicitt — "Combihatioh" 

OB  "Conspiracy." 

Sherman  Anti-Trust  Law  (Act  July  2,  1890, 
c.  647.  §  3,  20  Stat.  209  [U.  S.  Comp.  St  1901, 
p.  32OI])  declares  that  every  contract,  com- 
bination, and  form  of  trust  or  otherwise,  and 
conspiracy  in  restraint  of  trade  or  commerce  in 
any  territory  of  the  United  States,  or  in  re- 
straint of  trade  or  commerce  between  any  such 
territory  and  another,  etc.,  are  declared  illegal, 
and  that  every  person  who  shall  make  any  such 
contract  or  engage  in  any  such  "combination  or 
conspiracy"  shall  be  deemed  guilty  of  a  misde- 
meanor. Held,  that  tbe  words  "combination  or 
conspiracy"  as  so  used  were  synonymous,  and 
hence  an  indictment  alleging  that  defendants  en- 
tered into  a  "combination  or  conspiracy"  in 
restraint  of  trade  was  not  duplicitous  as  alleging 
two  distinct  offenses. 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  vol.  2,  pp.  1275,  1454-1461;  vol. 
8,  p.  7G13.] 

8.  Monopolies— Statutes— Scope  of  Pboih- 

BITION. 

Sherman  Anti-Trust  Law  (Act  July  2, 
1890,  c.  647,  S  3,  26  Stat.  209  [U.  S.  C^)mp.  St 
1001,  p.  3201]),  prohibiting  combinations  or  con- 
spiracies in  restraint  of  trade  or  commerce  in 
any  territory  of  the  United  States,  was  not 
limited  to  combinations  and  conspiracies  wh<ch 
operated  in  restraint  of  the  trade  of  substantial- 
ly an  entire  territory,  but  applied  as  well  to  a 
combination  and  conspiracy  in  restraint  of  trade 
and  commerce  in  a  single  city  in  a  territory. 

4.  Indictment— Defects  of  Fohm— Statutort 
()ffenses. 

Where  an  indictment  for  combination  or 
conspiracy  in  restraint  of  trade  in  violation  of 
Sherman  Anti-Trust  Law  (Act  July  2,  1800.  c. 
647.  §  3,  26  Stat.  209  [U.  S.  Comp.  St  1901, 
p.  3201])  was  uncertain  as  to  some  of  its  allega- 
tions, owing  to  the  fact  that  the  oGfense  was  first 
charged  in  the  language  of  the  statute,  and  the 

?urposes  and  objects  of  the  conspiracy  were  not 
ully  stated  until  after  the  overt  acts  were  de- 
scribed, the  defect  was  one  of  form,  and  not  of 
substance,  not  prejudicial  to  defendant,  and 
therefore  immaterial  under  U.  S.  Rev.  St.  §  1025 
(U.  S.  Comp.  St.  1901,  p.  720),  providing  that 
no  indictment  shall  be  quashed  tor  a  nonprej- 
udicial defect  of  form. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  27,  Indictment  and  Information,  {$  480, 
487.] 

6.  Monopolies— Indictment— Object. 

The  object  of  a  combination  or  conspiracy 
in  re-straint  of  trade  being  unlawful  both  at 
common  law  and  by  statute,  an  indictment  there- 
for was  not  objectionable  for  failure  to  allege 
the  means  by  which  the  combination  or  con- 
spiracy was  to  be  accomplished. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  35,  Monopolies,  {  20.] 

6.  Same  —  Combination  in  Restraint  of 
Trade  — CoBPOBATioNS  —  IiiABiLiTi  of  Of- 
ficers. 

Where  defendant  and  H.  entered  into  a 
combination  and  conspiracy  in  restraint  of  trade 
to  control  the  meat  business  in  Phoenix,  Ariz., 
and  for  this  purpose  organized  a  corporation, 
the  fact  that  defendant  acted  merely  as  an  of- 
6oer  and  stockholder  in  such  corporation,  and 
that  the  corporation  was  held  not  guilty,  did 
not  prevent  defendant's  conviction  tor  violating 
the  Sherman  Anti-Trust  Law  (Act  July  2,  1890, 
e.  647.  8  3,  26  Stat  209  [U.  S.  Comp.  St  1901, 
p.  3201]),  prohibiting  a  combination  or  conspir- 
acy in  restraint  of  trade. 


Appeal  trom  District  Court,  Tblrd  Dis- 
trict;   before  Justice  Mward  Kent 

8.  J.  Trlbolet  was  convicted  of  Tlolnttng  th» 
Sberman  antl-tmst  law,  and  he  appeals.  Af- 
firmed. 

Thomas  Armstrong,  Jr.,  and  G.  P.  Bullard, 
for  appellant  J.  L.  B.  Alexander,  U.  S.  Atty... 
and  George  D.  Christy,  Asst  U.  S.  Atty. 

CAMPBELL,  J.  P.  T.  Hurley,  S.  J.  Trlbo- 
let, and  the  Phoenix  Wholesale  Meat  &  Pro- 
duce Company,  a  corporation,  were  Indicted 
for  a  violation  of  the  provisions  of  section  3- 
of  the  act  of  Congress  approved  July  2,  1800, 
C.  647,  26  Stat  209  (U.  Sl  Comp.  St  1901,  p. 
3201),  commonly  known  as  the  "Shermaa 
Anti-Trust  Law,"  which  reads:  "ETery  con- 
tract, combination  in  form  of  trust  or  other- 
wise, or  conspiracy,  In  restraint  of  trade 
or  commerce  in  any  territory  of  the  United 
States  or  of  the  District  of  Columbia,  or  In 
restraint  of  trade  or  commerce  between  any 
such  territory  and  another  •  •  •  Is  here- 
by declared  illegal.  Every  person  who  shall 
make  any  such  contract  or  en^ge  in  any  such 
combination  or  conspiracy  shall  be  deemed 
guilty  of  a  misdemeanor.  •  •  •  "  Upon  the 
trial  Hurley  testified  on  behalf  of  the  United 
States  and  was  given  Immunity;  the  indict- 
ment against  him,  upon  motion  of  the  govern- 
ment, being  dismissed.  In  submitting  the 
case  to  the  jury  the  trial  court  directed  that 
a  verdict  of  not  guilty  be  returned  In  favor 
of  the  Phoenix  Wholesale  Meat  &  Produce 
Company,  a  corporation,  on  the  ground  that 
there  was  no  testimony  warranting  its  con- 
viction. The  Jury  fotmd  the  defendant,  S. 
J.  Trlbolet,  guilty,  and  from  the  Judgment 
entered  upon  the  verdict,  and  from  the  re- 
fusal of  the  court  to  grant  a  new  trial,  he 
brings  this  appeal. 

The  Indictment  charges  that  the  defend- 
ants, "on  or  about  the  1st  day  of  September, 
A.  D.  1906,  and  within  the  said  Tblrd  Judi- 
cial District  of  the  Territory  of  Arizona,  and 
within  the  cotuty  of  Maricopa  In  said  terri- 
tory of  Arizona,  did  then  and  there  unlawful- 
ly, willfully,  and  knowingly  engage  in  a 
combination  In  form  of  trust  and  into  a  con- 
spiracy each  with  the  other  in  restraint  of 
trade  and  commerce  in  the  city  of  Phcenix, 
in  the  county  of  Maricopa,  and  within  said 
Third  Judicial  District  of  the  Territory  of 
Arizona,  In  the  manner  following:  That  on 
and  prior  to  the  1st  day  of  August,  1906,  P. 
T.  Hurley  and  J.  C.  Hurley,  under  the  firm 
name  of  P.  T.  Hurley,  S.  J.  Trlbolet,  A.  Well- 
er,  and  the  Co-operative  Meat  Company,  were 
engaged  In  the  business  of  slaughtering  beef 
cattle,  sheep,  goats,  and  swine,  and  selling 
at  retail  and  wholesale  the  fresh  meats  there- 
of In  said  city  of  Phoenix,  and  were  each  of 
them  then  and  there  engaged  in  said  business 
in  open  and  free  competition  with  the  oth- 
ers ;  that  thereafter,  to  wit,  on  or  about  the 
23d  day  of  August,  1906,  the  said  P.  T.  Hurl- 
ey and  J.  0.  Hurley,  under  the  firm  name  of 
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P.  T.  Hurley,  and  the  said  S.  J.  Trlbolet,  be- 
ing then  and  there  engaged  In  a  couibination 
In  form  of  trust  and  In  a  conspiracy  In  re- 
straint of  trade  and  commerce,  and  in  fur- 
therance of  said  combination  and  said  con- 
spiracy In  restraint  of  trade  and  commerce." 
Then  follow  allegations  that  the  defendants 
Hurley  and  Trlbolet  obtained  control  and 
IK>ssession  of  the  Co-operative  Meat  Com- 
pany and  discontinued  its  business;  that 
tbey,  In  further  pursuance  of  the  combination 
and  conspiracy,  organized  the  defendant  cor- 
poration and  transferred  to  it  the  business 
theretofore  conducted  by  each  of  them,  re- 
<«irlng  in  exchange  the  capital  stocli  of  the 
corporation,  and  that  they  became  the  di- 
rectors and  officers  of  the  corporation,  and 
as  such  conducted  its  affairs;  that  all  of 
the  defendants,  in  furtherance  of  the  com- 
bination and  conspiracy,  thereupon  purchased 
the  business  of  'Wciler,  and  caused  It  to  be 
transferred  to  the  corporation,  and  caused 
Weiler  to  execute  a  contract  with  the  cor- 
poration whereby  he  agreed  not  to  again  en- 
gage In  the  business  of  slaughtering  fresh 
meats  In  the  city  of  Phoenix.  The  combina- 
tion and  cons])irncy  Is  then  described  as  hav- 
ing been  "formed  for  the  purpose  of  carrying 
oat  restrictions  in  trade  and  commerce  In, 
Increasing  the  price  and  preventing  com- 
I»etition  In  the  sale  of  certain  commodities 
Intended  for  sale  and  consumption  in,  the 
city  of  Pha>nlx,  in  the  county  of  Maricopa, 
territory  of  Arisona,  to  wit,  fresh  beef,  fresh 
mutton,  fresh  goat,  and  fresh  pork,  and  for 
the  purimse  of  unlawfully  fixing  and  main- 
taining uniform  and  gradiuted  figures  for  the 
sale  of  said  fresh  meats  In  said  city  of  Phcen- 
ix  that  the  price  thereof  might  be  increased" ; 
and  then  it  is  alleged  that  in  further  pursu- 
ance of  said  combination  prices  of  meats 
were  arbitrarily  Increased  20  per  cent,  to  pur- 
chasers by  wholesale  and  40  per  cent-  to  pur- 
chasers I>y  retail.  A  demurrer  was  iuter- 
l>osed  and  overruled,  and  the  ruling  of  the 
court  in  that  resi>ect  is  assigned  as  error. 

It  is  claimed  that,  if  any  offense  is  plead- 
ed, the  ludictment  is  bad  for  duplicity,  for 
that  three  separate  and  distinct  ofTenscs  are 

.  alleged  in  the  single  count  of  the  indictment, 
namely:  (1)  The  making  of  a  contract  in  re- 
straint of  trade  and  commerce ;  (2)  a  combina- 
tion In  form  of  trust  In  restraint  of  trade 
and  commerce;  (3)  a  conspiracy  in  restraint 
of  trade  and  commerce,  and  that  the  statute 
denounces  each  of  them  as  a  separate  and 

.  distinct  offense.  As  we  view  the  indictment, 
it  does  not  charge  the  defendants  with  the 
malclng  of  a  contract  which  in  itself  was  in 
restraint  of  trade  and  commerce.     It  would 

.  be  difficult,  If  not  ImiwssUtle,  to  effect  a  com- 
bination or  conspiracy  without  a  contrac-t 
lOr  agreement.    We  construe  the  Indictment  as 

.  alleging  the  contract  to  have  been  made  as 

'  one  of  the  steiis  by  which  the  combination 
was  brought  abont,  and  as  an  overt  act  in 
iurtberance  of  the  conspiracy.     The  indict- 


ment does,  however,  directly  charge  a  com- 
bination and  conspiracy.  It  appears  to  be 
appellant's  contention  that  Congress  means 
to  punish  as  conspirators  those  who  engage 
to  do  those  things  which  are  unlawfully  in 
restraint  of  trade  or  commerce,  though  in 
fact  no  restraint  is  accomplished,  and  also 
to  denounce  a  combination  which  actually  re- 
sults in  restraint  of  trade  or  commerce  and 
punish  those  who  engage  in  It.  The  meaning 
of  these  terms  as  used  In  this  section,  which 
are  precisely  those  used  In  the  first  section 
of  the  act,  which  relates  to  Interstate  com- 
merce, have  been  commented  upon  by  differ- 
ent courts,  but  the  difference  between  a  com- 
bination and  a  conspiracy  In  restraint  of 
trade,  if  any  exists,  has  not  authoritatively 
been  pointed  out.  By  some  the  words  as  used 
here  seem  to  be  regarded  as  synonymous. 
Mr.  Justice  Holmes,  in  his  dissenting  opinion 
in  Northern  Securities  Company  v.  United 
States,  193  U.  S.  197,  In  discussing  the  act, 
says,  at  page  403,  24  Sup.  Ct.  436,  at  page 
409  (48  L.  Ed.  679):  "The  words  hit  two 
classes  of  cases,  and  only  two — contracts  In 
restraint  of  trade,  and  combinations  or  con- 
S|)iracle8  in  restraint  of  trade."  The  bill  of 
the  government  in  that  case  refers  through- 
out to  the  acts  of  the  defendants  as  constitut- 
ing an  "unlawful  combination  or  conspiracy." 
The  majority  opinion  also  frequently  refers 
to  the  defendants  as  having  engaged  in  a 
"combination  or  conspiracy,"  and  quotes  with 
approval  from  the  case  of  Morris  Run  Coal 
Company  ▼.  Barclay  Coal  Company.  68  Pa. 
17.%  8  Am.  Rep.  159,  In  which  the  Supreme 
Court  of  Pennsylvania  says,  in  referring  to  a 
combination  in  violation  of  a  state  statute: 
"In  all  such  combinations  where  the  pur- 
pose is  injurious  and  unlawful  the  gist  of 
the  offense  is  the  conspiracy."  In  Rice  v. 
Standard  Oil  Company  (C.  C.)  134  Fed.  464. 
Judge  Lanning  quotes  the  words  of  Mr.  Jus- 
tice Holmes,  and  says:  "In  one  count  there 
may  be  a  charge  of  an  unlawful  contract,  and 
In  another  a  charge  of  an  unlawful  combina- 
tion or  conspiracy ;  but  the  two  unlawful 
things  cannot  be  declared  upon  as  synony- 
mous terms,  and  charged  In  a  single  count" 
See,  also,  Chicago  W.  &  V.  Coal  Co.  v.  People, 
214  111.  444,  73  N.  B.  770.  But  whether  the 
words  have  the  same  meaning,  or  whether 
they  describe  two  offenses,  they  both  have 
reference  to  the  same  object  sought  to  be 
accomplislied  by  the  statute,  to  wit,  the  pre- 
vention of  restraint  of  trade  and  commerce. 
In  ("rain  v.  United  States.  162  U.  S.  025,  16 
Sup.  Ct.  902,  40  L.  Ed.  1097,  the  indictment 
was  drawn  to  charge  an  offense  under  sec- 
tion 5421,  Rev.  St.  (U.  S.  Comp.  St.  1901,  p. 
30(>7).  and  alleged  the  doing  of  several  dif- 
ferent acts,  and  the  causing  to  be  done  of  the 
same  acts,  all  of  which  acts  and  the  causing 
to  be  done  of  such  acts  were  prohibited  by 
the  statute.  In  discussing  the  Indictment  tlie 
Supreme  Court  says:  "Undoubtedly  the  sec- 
tion of  the  reviijed  statutes  under  which  the 
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Indictment  was  framed  embraces  Beveral  dis- 
tinct acts,  ttie  doing  of  eitlier  of  wliicli  is 
punishable.  •  •  •  The  second  count  char- 
ged In  substance,  not  only  that  the  defend- 
ant did  things  and  each  of  them,  the  doing 
of  which  or  either  of  which  the  statute  pro- 
hibited, but  also  that  he  caused  the  doing 
of  such  things  and  each  of  them.  Was  the 
count,  thus  drawn,  so  defective  as  to  require 
that  judgment  upon  it  be  arrested?  •  •  • 
We  are  of  opinion  that  the  objection  to  the 
second  count  upon  the  ground  of  duplicity 
was  properly  overruled.  The  evil  that  Con- 
gress intended  to  reach  was  the  obtaining 
of  money  from  the  United  States  by  means 
of  fraudulent  deeds,  powers  of  attorney,  or- 
ders, certificates,  receipts,  or  other  writings. 
The  statute  was  directed  against  certain 
defined  modes  for  accomplishing  a  gener- 
al object,  and  declared  that  the  doing  of  ei- 
ther one  of  several  specified  things,  each  hav- 
ing reference  to  that  object,  should  l>e  punish- 
ed by  imprisonment  at  hard  labor  for  a  per- 
iod of  not  less  than  5  years  nor  more  than 
10  years,  or  by  imprisonment  for  not  more 
than  6  years,  and  a  fine  of  not  more  than 
$1,000.  We  perceive  no  sound  reason  why 
the  doing  of  the  prohibited  thing  In  each 
and  ail  of  the  prohibited  modes  may  not  be 
charged  in  one  count  so  that  there  may  be 
a  verdict  of  guilty  upon  proof  that  the  ac- 
cused had  done  any  one  of  the  things  con- 
stituting a  substantive  crime  under  the  stat- 
ute. And  this  is  a  view  altogether  favorable 
to  an  accused  who  pleads  not  guilty  to  the 
charge  contained  In  a  single  count;  for  a 
Judgment  on  a  general  verdict  of  guilty  upon 
that  coimt  will  be  a  bar  to  any  further  prose- 
cution In  respect  of  any  of  the  matters  em- 
braced by  it."  In  enacting  tlie  statute  under 
consideration  the  general  purpose  of  Congress 
was  to  prevent  restraint  of  trade  and  com- 
merce. It  is  directed  against  certain  defined 
modes  of  accomplishing  that  general  object, 
and  declares  that  the  engaging  in  either  of 
those  modes,  each  having  reference  to  that 
object,  shall  be  punished.  We  tblnlt  this  in- 
dictment comes  squarely  within  the  rule  as 
alwve  announced  by  the  Supreme  Court,  and 
that  this  objection  to  it  is  not  well  taken. 

It  Is  next  urged  by  the  appellant  that  the 
Indictment  does  not  charge  any  violation  of 
the  law,  for  the  reason  that  it  charges  an  en- 
gaging in  a  combination  and  conspiracy  in  re- 
straint of  trade  and  commerce  in  the  city  of 
Pticenix,  and  not  in  or  throughout  the  terri- 
tory; that  the  act  prohibits  only  those  com- 
binations and  conspiracies  which  aftect  sub- 
stantially the  trade  or  commerce  of  the  en- 
tire territory,  and  not  those  in  restraint  of 
the  trade  or  commerce  of  a  particular  com- 
munity. We  think  the  construction  contend- 
ed for  entirely  too  narrow.  It  might  as  just- 
ly be  claimed  that  the  language  of  the  first 
section  making  illegal  such  combinations  or 
conspiracies  "in  restraint  of  trade  among 
the  several  states  or  with  foreign  nations" 
applies  only  to  those  combinations  which  di- 


rectly alfect  trade  and  commerce  among  all 
the  states,  or  with  all  the  foreign  nations. 

Appellant  further  contends  that  the  indict- 
ment is  insufilclent  for  the  reason  that  it  is 
not  direct  and  certain,  and  charges  a  com- 
bination or  conspiracy  only  in  the  language 
of  the  statute  without  stating  the  objects, 
purposes,  and  ends  to  be  achieved.  We  think 
the  indictment  open  to  criticism  as  to  not  be- 
ing direct  and  certain  as  to  some  of  its  allega- 
tions. The  confusion  arises  from  the  pleader 
first  charging  the  offense  in  the  language  of 
the  statute,  and  not  fully  stating  its  purposes 
and  objects  until  after  the  overt  acts  are 
described.  The  defect,  however,  is  one  of 
form  rather  than  one  of  substance,  and  does 
not  tend  to  the  prejudice  of  the  defendant. 
Therefore  the  indictment  Is  not  invalid.  Sec- 
tion 1025,  Kev.  St.  (U.  S.  Comp.  St.  1901,  p. 
720). 

It  is  further  claimed  that  the  indictment 
should  allege  the  means  by  which  the  com- 
bination or  conspiracy  was  to  be  accom- 
plished; but  this  we  regard  as  unnecessary, 
since  the  object  to  be  attained  by  the  combi- 
nation or  conspiracy  In  Itself  is  unlawful  both 
at  common  law  and  by  statute.  See  authori- 
ties collected  in  8  Cyc.  p.  867. 

The  refusal  of  the  court  to  direct  a  verdict 
of  not  guilty  as  to  appellant  is  assigned  as 
error.  His  argument  in  support  of  this  as- 
signment, if  we  apprehend  it  correctly,  is  not 
that  the  evidence  does  not  disclose  that  be 
engaged  in  the  combination  and  conspiracy 
with  the  defendant  Hurley,  but  since  bis  acts 
centered  in  and  about  the  corporation,  and 
he  simply  acted  as  Its  oflScer  and  stockholder, 
he  could  not  be  guilty  and  the  corporation  in- 
nocent. The  corporation  was  the  instrument 
by  and  through  which  the  combination  of 
those  who  promoted  it  became  effective,  and, 
bad  there  t>een  a  verdict  of  guilty  against  it, 
we  should  have  been  disposed  to  bold  it  sup- 
ported by  the  evidence,  for  the  same  reasons 
given  by  the  Supreme  Court  for  holding  that 
"the  Securities  Company  made  Itself  a  party 
to  a  combination  In  restraint  of  Interstate 
commerce  that  antedated  its  organization,  as 
soon  as  it  came  into  existence,  doing  so,  of 
course,  under  the  direction  of  the  very  indi- 
viduals who  promoted  it."  Northern  Securi- 
ties Company  v.  U.  S.,  supra. 

There  was  suflSclent  evidence  to  warrant 
the  jury  in  arriving  at  the  verdict  which  they 
returned,  and  we  will  not  disturb  it,  even 
though  the  trial  court  may  have  erred  in  di- 
recting a  verdict  of  not  guilty  as  to  the  de- 
fendant corporation. 

The  refusal  of  the  court  to  give  two  certain 
instructions  requested  by  appellant  is  as- 
signed as  error.  The  legal  proposition  In- 
volved in  one  is  disposed  of  by  what  we  have 
heretofore  said,  and  the  other  was  given  in 
substance  in  the  general  charge  of  the  court 

No  error  apiieariug,  the  judgment  of  the 
district  court  is  affirmed. 

SLOAN,  DOAN,  and  NAVE,  JJ.,  concur. 
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GILL  T.  MANHATTAN  LIFE  INS.  CO. 
(Supreme  Court  of  Arizona.     March  27,  1908.) 

1.  Insurance— CoNTBACT  of  Insubance— Ac- 
tion ON  Policy— Time  to  Sue. 

An  agreement  in  a  life  policy  limiting  the 
time  within  which  an  action  may  be  brought 
thereon  to  a  period  less  than  that  prescribed  by 
the  statute  of  limitations  will  be  enforced. 

(Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  28,  Insurance,  §  1545.] 

2.  Same— Incobpobation  of  Tebus. 

Terms  may  be  incorporated  in  a  policy  by 
reference,  and  when  so  incorporated  they  will 
be  enforced  as  a  j>art  thereof. 

[Bd.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  28,  Insurance,  §  308.] 

3.  Same. 

A  condition  in  a  life  policy  limiting  the 
time  within  which  an  action  thereon  may  be 
brought  is  a  matter  of  contract,  and  applies  to 
an  infant  as  effectually  as  to  one  having  at- 
tained his  majority. 

4.  Pleading— Conclusions  of  Law— Admis- 
sion BY  Demubkeb. 

Matters  pleaded  as  a  conclusion  of  law  are 
not  admitted  by  demurrer;  the  court  drawing 
the  inference  from  the  facts  as  pleaded,  and  ig- 
noring the  pleaded  inferences. 

(Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  39,  Pleading,  f§  526%,  527.] 

5.  Same— Matters  of  Fact  ob  Conclusions. 

An  allegation  which,  when  accompanied  by 
the  details  of  fact,  may  properly  be  held  to  be 
a  conclusion  inferred  from  such  details,  may, 
when  unaccompanied  by  the  details,  be  consid- 
ered a  pleading  of  ultimate  fact,  and  not  ob- 
noxious to  a  demurrer,  and  the  adverse  party 
desiring  a  full  detail  must  attack  the  pleading 
by  motion. 

6.  Same— CoNSTBUcrioN  of  Pleading. 

While  under  the  Code  a  pleading  must  be 
liberally  construed  with  a  view  of  obtaining  sub- 
stantial justice,  a  complete  defect  of  averment 
cannot  be  supplied  by  construction. 

7.  Insurance  —  Action    on    Life    Policy  — 
Complaint— Sufficiency — "To    Conceal." 

The  application  for  a  life  insurance  policy, 
which  was  expressly  made  a  part  of  the  policy, 
contained  a  stipulation  limiting  the  time  within 
which  any  action  should  be  brought.  A  com- 
plaint in  an  action  on  the  policy  alleged  that  in- 
Hurer  "purposely  and  willfully  concealed"  from 
plaintiff  the  contents  of  the  application  to  induce 
ner  to  delay  the  bringing  of  the  suit  until  after 
the  expiration  of  the  time  limited,  and  purposely, 
willfully,  and  with  intent  to  defraud  induced  her 
to  delay  the  bringing  of  the  action  until  the  time 
limited  had  elapsed,  and  that  she  was  never  able 
to  obtain  an  inspection  of  the  application,  and 
that  the  copy  attached  to  the  complaint  was  a 
copy  of  the  application  as  furnished  by  insurer 
after  repeated  demands  therefor,  and  that  the 
application  was  not  furnished  until  after  the 
expiration  of  the  time  limited.  Held,  that  the 
complaint  was  insufficient  for  failing  to  aver 
facts  on  which  to  predicate  relief  from  the  con- 
sequences of  the  delay ;  the  words  "purposely" 
and  "willfully"  adding  nothing  to  the  charge  that 
the  insurer  concealed  the  contents  of  the  appli- 
cation, for  "to  conceal"  means  purposely  to  keep 
from  discovery. 

8.  Fbaud—Pleadino— Conclusion  of  Law. 

The  mere  characterization  of  an  act  in  a 
pleading  as  having  been  done  "with  intent  to  de- 
fraud the  plaintiff"  does  not  charge  fraud,  but 
the  facts  relied  on  as  constituting  the  fraud 
must  be  pleaded. 
Doan,  J.,  dissenting. 

Appeal  from  District  Court,  Coconino  Coun- 
ty;   before  Justice  Ulchard  E.  Sloan. 


Action  b7  Llllie  S.  GiU  against  the  Man- 
hattan Life  Insurance  Company.  From  a 
judgment  against  plaintiff  rendered  on  sus- 
taining a  demurrer  to  the  complaint,  she  ap- 
peals.   Affirmed. 

Thomas  Armstrong,  Jr.,  E.  E.  EUinwood, 
and  John  M.  Ross,  for  appellant.  Walter 
Bennett,  for  appellee. 

NAVE,  J.  LiUie  S.  Gill  brought  suit 
against  the  Manhattan  Life  Insurance  Com- 
pany to  recover  on  a  policy  insuring  the  life 
of  her  deceased  husband.  The  policy,  set 
forth  in  the  complaint,  recites,  among  other 
considerations  for  the  insurance,  that  it  is 
issued  "In  consideration  of  the  application 
for  this  insurance,  and  the  statements  and 
covenants  therein  contained,  which  are  a  part 
of  this  contract"  The  application,  also  set 
forth  in  the  complaint,  contains  the  follow- 
ing: "It  is  expressly  agreed  on  behalf  of  the 
applicant  and  of  any  person  who  shall  have 
or  claim  any  interest  In  any  policy  issued 
upon  this  application  *  *  •  that  no  suit 
sliail  be  brought  against  the  company  upon 
such  policy  after  the  expiration  of  2  years 
from  the  time  that  the  cause  of  action  shall 
have  accrued."  This  action  was  instituted 
after  the  expiration  of  two  years  from  the 
time  of  the  accrual  of  the  cause  thereof.  A 
special  demurrer  was  interposed  by  the  de- 
fendant, setting  up  that  the  action  Is  barred 
by  the  terms  of  the  contract  sued  upoa  The 
demurrer  was  sustained,  and  judgment  there- 
on rendered  against  the  plaintiff.  From  this 
judgment,  plaintiff  has  appealed.  The  sole 
Issue  Is  the  correctness  of  the  ruling  on  the 
demurrer. 

Plaintiff  alleges  in  her  complaint  that  at 
the  time  of  the  accrual  of  the  cause  of  actiou 
she  was  under  the  age  of  21  years,  and  that 
she  attained  her  majority  within  less  than 
2  years  prior  to  the  Institution  of  the  action. 
She  avers  also  that  the  defendant  purposely 
and  willfully  concealed  from  her  the  contents 
of  the  application  made  by  the  deceased  for 
the  purpose  of  inducing  her  to  delay  the 
bringing  of  the  suit  until  after  the  2  years 
mentioned  In  the  application  bad  expired, 
and  did  purposely,  willfully,  and  with  intent 
to  defraud  her  Induce  her  to  delay  the  bring- 
ing of  this  action  until  more  than  2  years 
bad  elapsed  after  her  cause  of  action  had  ac- 
crued; that  she  has  never  been  able  to  ob- 
tain an  inspection  of  the  application;  and 
that  the  copy  attached  to  the  complaint  is  a 
copy  of  said  application  as  furnished  to  her 
by  the  defendant  after  repeated  demands 
therefor,  and  that  the  same  was  not  furnished 
to  her  until  after  the  lapse  of  the  2  years 
mentioned  In  the  application.  No  a«t  of  the 
defendant  is  pleaded  tending  to  prevent  the 
plaintiff  from  acquiring  knowledge  of  the 
contents  of  the  application,  or  to  induce  her 
to  delay  suit. 

1.  It  is  settled  in  this  jurisdiction  that  an 
agreement  in  a  contract  of  Insurance  limit- 
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lug  the  time  witbln  which  an  action  may 
be  brought  thereon  to  a  period  less  than  that 
prescribed  by  the  statutes  of  limitations  will 
be  enforced.  Rlddlesbarger  y.  Hartford  Ins. 
Co.,  7  Wall.  (U.  S.)  389,  19  L.  Ed.  2.i7. 

2.  It  Is  also  determined  In  this  jurisdiction 
by  authority  specifically  to  the  point,  as  well 
as  by  the  elemental  law  of  contracts,  that 
terms  may  be  incorporated  in  the  policy  of 
insurance  by  reference,  and  that,  when  so  in- 
corporated, they  will  be  enforced  as  part  of 
the  contract  of  Insurance.  Conner  v.  Man- 
chester Assur.  Co.,  130  Fed.  743,  0.j  C.  C. 
A.  127,  70  L.  R.  A.  106. 

3.  The  limitation  upon  this  action  being  a 
matter  of  contract,  and  not  a  matter  of  stat- 
ute, it  applies  to  an  infant  as  effectually  as 
to  one  who  has  attained  majority.  Mead  v. 
Phoenix  Ins.  Co.,  68  Kan.  432,  75  Pac.  475, 
04  L.  R.  A.  79,  104  Am.  St.  Rep.  412. 

4.  Appellant  contends  that  the  complaint  Is 
not  obnoxious  to  demurrer  by  reason  of  the 
allegation  that  defendant  concealed  from 
plaintiff  the  contenTs  of  the  application,  and, 
with  intent  to  defraud,  Induced  her  to  delay 
the  suit.  Appellee  urges  that  these  allega- 
tions are  of  that  variety  denominated  "con- 
clusions of  law"  as  distinguished  from  allega- 
tions of  ultimate  facts.  The  line  of  separa- 
tion between  a  conclusion  of  law  and  an  alle- 
gation of  ultimate  fact  Is  as  uncertain  as  the 
lines  separating  the  cardinal  colors  in  the 
spectrum.  The  distinction  between  them  in 
matters  of  pleading  more  commonly  is  made 
where,  coupled  with  allegations  of  fact,  are 
allegations  of  conclusions,  or  Inferences  from 
the  facts.  Where  matters  are  so  pleaded,  it 
is  unquestionable  that  a  demurrer  to  the 
pleading  does  not  admit  these  inferences.  The 
court  draws  the  inferences  from  the  facts 
as  pleaded  and  ignores  the  pleaded  inferen- 
ces. Dillon  V.  Barnard,  21  Wall.  (U.  S.)  430, 
22  L.  Ed.  673 ;  U.  S.  v.  Ames,  99  U.  S.  35. 
25  li.  Ed.  295.  On  the  other  hand  an  allega- 
tion which,  if  the  details  of  fact  were  set 
forth,  might  properly  be  held  to  be  a  con- 
clusion Inferred  from  those  details,  may, 
when  unaccompanied  by  details,  very  proper- 
ly be  held  to  be  a  pleading  of  ultimate  fact, 
and  not  obnoxious  to  demurrer.  If  the  ad- 
verse party  desires  fuller  details,  either  for 
information  or  to  lay  a  foundation  for  a  de- 
murrer, he  should  attack  such  a  pleading  by 
motion.  Phillips  v.  Smith  (decided  at  this 
term)  95  Pac.  91.  In  the  pleading  before  us 
the  allegation  of  concealment  may,  in  this 
light,  be  said  to  be  the  allegation  of  an  ulti- 
mate fact;  so  also  the  allegation  that  the 
defendant  induced  the  plaintiff  to  delay.  The 
defect  in  the  averment  consists,  not  in  that 
these  are  averments  of  inferences,  but  that 
they  are  averments  of  facts  which,  unsup- 
ported by  other  facts,  are  not  sufficient  up- 
on which  to  predicate  relief  for  the  plaintiff 
from  the  contractual  consequence  of  delay. 
No  fact  appears  in  the  complaint  which  cast 


upon  the  defendant  a  duty  to  advise  the 
plaintiff  as  to  the  contents  of  the  application 
for  the  insurance.  The  adverbs  "purposely"' 
and  "willfully"  add  nothing  to  the  charge 
that  the  defendant  concealed  the  contents  of 
the  application,  for  to  conceal  means  purj'osc- 
ly  to  Iceep  from  sight  or  discovery.  While 
It  Is  a  rule  of  Code  practice  that  a  pleading 
shall  liberally  be  construed  with  a  view  to 
obtaining  substantial  justice  between  the  par- 
ties, yet,  on  the  other  hand,  complete  defect 
of  averment  cannot  be  supplied  by  construc- 
tion. The  original  application  manifestly  be- 
came a  part  of  the  records  of  the  defendant 
company.  Doubtless  it  was  "purposely  and 
willfully  concealed"  among  the  records  of  the 
defendant  company  from  plaintiff,  and  from 
all  the  world  except  Its  custodians. 

It  is  not  averred  that  any  artifice  was  re- 
sorted to  to  induce  the  plaintiff  to  overlook 
the  application ;  while  the  only  allegation 
with  respect  to  an  endeavor  upon  her  part  to 
procure  a  copy  thereof  is  coupled  with  the 
information  also  that  she  obtained  it.  The 
insurance  policy  itself,  as  we  have  noted, 
made  express  reference  to  the  application  so 
that  plaintiff  was  put  upon  notice  of  its  con- 
tents. Similarly  the  allegation  that  the  de- 
fendant induced  plaintiff  to  delay  the  bring- 
ing of  the  action  must  be  disposed  of.  Mere 
characterization  of  the  act  as  being  "with 
intent  to  defraud  the  plaintiff"  does  not  charge 
fraud.  Cochise  County  v.  Copper  Queen  O. 
M.  Co.,  8  Ariz.  233,  71  Pac.  946.  Such  an 
adverbial  phrase  may  suflicleutly  define  tlie 
purpose  of  the  defendant,  but  the  purpose  of 
the  defendant  is  of  no  moment  if  its  acts 
were  not  such  in  law  as  to  perpetrate  fraud. 
Pullman's  Palace  Car  Co.  v.  Mo.  Pac.  Ry.  Co., 
115  U.  S.  596,  6  Sup.  Ct.  194,  29  L.  Ed.  499. 
It  may  be  conceded  by  virtue  of  this  allega- 
tion In  the  complaint  that  by  some  action  or 
inaction  on  the  part  of  the  company  plaintiff 
was  led  to  delay  the  institution  of  this  suit ; 
but,  in  absence  of  an  averment  of  the  facts 
by  which  she  was  so  led.  it  cannot  be  deter- 
mined that  the  defendant  perpetrated  a  fraud 
upon  her,  or  Is  for  any  reason  estopped  to 
take  advantage  of  her  delay.  The  allegations 
indeed  are  open  to  the  interpretation  that  the 
cause  of  plaintiff's  dela.v  was  the  concealment 
from  her  of  the  terms  of  the  application,  un- 
der which  interpretation  tiie  allegation  that 
she  was  induced  to  delay  the  suit  would  fall 
with  the  allegation  that  the  contents  of  the 
application  were  concealed  from  her.  There 
is  nothing  to  suggest  that  even  the  earliest  of 
iier  "repeated  demands"  for  a  copy  of  the  ap- 
plication was  made  before  the  action  was 
barred. 

It  follows  that  the  demurrer  was  properly 
sustained,  and  that  the  judgment  must  be  af- 
firmed. 

KENT,  C.  J.,  and  CAMPBELL,  J.,  concur. 
DOAN,  J.,  dissents. 
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SMITH  et  al. 


(Supreme  Court  of  Ariiona.     March  27,  1908.) 

1.  Pi,EADiNo— Allegations— CoNSTRrcTioN. 

The  court  in  conRtruing  a  complaint  sliould 
malce  every  reasonable  iuteDdmeot,  and  sustain 
the  pleading  if  possible. 

(Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  X),  Pleading,  5§  CO,  69.f 

2.  Same— Defects— Motions. 

Where  substantial  facts  constituting  a  cause 
of  action  can  be  inferred  by  reasonable  intend- 
ment from  the  matters  set  forth  in  a  complaint, 
though  the  allegations  of  the  facts  are  imperfect 
and  defective,  the  objection  cannot  be  raised  by 
demurrer,  but  must  be  raised  by  motion  to  make 
the  allegations  more  definite  and  certain. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  39,  Pleading,  {  409.] 

3.  Mines  and  Minbbals— Claims- Location 
— Quieting  Title— Complaint. 

A  complaint,  in  a  suit  to  quiet  title  to  a 
mining  claim  in  support  of  an  adverse  proceed- 
ing pending  in  the  land  office,  which  alleges  that 
defendant,  as  a  prior  locator,  did  not  have  a 
valid  location ;  that  his  claim  "was  never  mark- 
ed nor  monumented  on  the  ground  so  that  the 
boundaries  thereof  could  be  distinctly  traced" ; 
and  that  the  surface  boundaries  of  the  claim 
were  "never  marked  by  any  substantial  posts 
projecting  four  feet  above  the  surface,  •  •  • 
nor  by  substantial  stone  monuments  three  feet 
high,  nor  to  mark  nor  monument  the  same  at 
alP' — shows,  as  against  a  demurrer,  a  noncompli- 
ance with  Rev.  St.  U.  S.  8  2324  (IT.  S.  Comp. 
St.  1901,  p.  1426),  providing  that  a  location 
must  be  distinctly  marked  on  the  ground  so  that 
its  boundaries  can  be  readily  traced. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  34,  Mines  and  Minerals,  §  95.] 

4.  Same. 

The  allegation  in  the  complaint  that  plain- 
tiff in  fixing  the  boundaries  and  marking  his 
claim  on  the  ground  selected  the  same  points  for 
the  corner  monuments  that  bad  been  fixed  for 
comer  monuments  for  the  claim  of  defendant 
by  the  locator  thereof,  and  that  the  boundaries 
and  monuments  of  the  two  claims  were  identical, 
was  not  an  admission  that  defendant  had  mark- 
ed and  monumentod  his  claim,  and  did  not  nulli- 
fy a  prior  allegation  that  defendant's  claim  was 
never  marked  nor  monumented  on  the  ground  so 
that  the  boundaries  thereof  could  be  distinctly 
traced. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  34,  Mines  and  Minerals,  $  95.] 

5.  Same. 

A  complaint  which  alleges  that  plaintiff  en- 
tered on  the  grounds  comprised  within  the  min- 
ing claim  of  defendant  "in  a  peaceable  and  law- 
ful manner  and  explored  said  premises  and  dis- 
covered and  found  placer  gold"  is  sufficient  as 
against  the  objection  that  it  shows  on  its  face 
a  forcible,  clandestine  entry  by  plaintiff  to  make 
his  location,  in  the  abtience  of  anything  in  the 
complaint  to  support  a  conclusion  that  defend- 
ant's claim  was  occupied  by  him,  since,  if  de- 
fendant was  not  in  the  actual  possession  of  the 
ground,  plaintiff  was  within  his  right  in  explor- 
ing, and  may  litigate  his  contention  that  he  ac- 
quired the  claim  as  against  defendant,  though 
the  word  "lawful"  in  the  quoted  clause  adds 
nothing  to  the  allegation. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Mines  and  Minerals,  {  9o.] 

C.  Same. 

A  complaint  which  alleges  that  because  de- 
fendant and  his  grantors  and  predecessors  never 
discovered  any  mineral  on  the  claim  of  defend- 
ant, and  because  a  valid  location  thereof  was 
never  made,  the  land  covered  by  the  pretended 
claim  was  vacant  and  unclaimed  mineral  lands 


of  the  T'nited  States,  subject  to  location,  a:id 
that  plaintiff  claims  the  legal  rigbt  lo  occupy 
and  possess  the  premises,  and  is  entitled  to  the 
exclusive  ^K)ssps.«llon  thereof  by  virtue  of  a  com- 
pliance with  the  laws,  shows  that  the  ground 
in  controversy  was  unoccupied  public  mineral 
land  ojien  to  plaintiff's  location. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Mines  and  Minerals,  §§  O-'i,  97.] 

Api)oal  from  District  Court,  Cochise  Comi- 
ty;   before  Ju.stice  Fletcher  M.  Doau. 

Action  by  T.  O.  Phillips  against  Iloval  A. 
Smith  and  another.  From  a  judgment  against 
plaintiff  rendered  after  sustaining  a  demur- 
rer to  the  complaint,  be  appeals.  Reversed 
and  remanded. 

L.  Kearney,  for  appellant  Seth  B.  Haz- 
zard,  for  appellee  Smith. 

NAVE.  J.  T.  O.  Phillips  brought  suit 
against  Hoval  Smith  and  Martin  Costello  to 
quiet  title  to  a  mining  claim  in  support  of 
an  adverse  proceeding  pending  In  the  land 
offlce.  Defendants  demurred  to  the  com- 
plaint on  the  ground  that  It  does  not  state 
fa<*t8  sufflcient  to  constitute  a  cause  of  ac- 
tion. Tlie  demurrer  was  sustained,  and, 
plaintiff  having  declined  to  amend.  Judgment 
was  rendered  against  him.  From  this  judg- 
ment he  has  appealed.  The  question  before 
us,  therefore,  is  whether  the  complaint  states 
a  cause  of  action. 

The  complaint  Is  long,  is  Involved,  and 
pleads  several  pages  of  evidential  matter. 
It  would  not  be  useful  to  set  It  forth  In  full, 
or  to  abstract  It  It  will  suffice  to  take  up 
the  defects  urged  against  It  by  the  appellee 
Smith  through  his  counsel. 

1.  Plaintiff,  the  subsequent  locator,  seeks  in 
his  complaint  to  show  that  the  defendants, 
prior  locators,  have  not  had  a  valid  mining 
location,  and  speclflos  In  detail  the  alleged 
deflclencios  In  the  location  proceedings. 
Among  other  matters  in  this  behalf  be  pleads 
"that  the  said  Key  lode,  defendants'  claim, 
was  never  marked  nor  monumented  on  the 
ground  so  that  the  boundaries  thereof  could 
be  distinctly  traced,  and  that  the  surface 
boundaries  of  the  said  Key  lode  were  never 
marked  by  any  substantial  posts  projecting 
four  feet  above  the  surface  of  the  ground, 
nor  by  substantial  stone  monuments  three 
feet  high,  nor  to  mark  or  monument  the  same 
at  all."  The  Infinitive  verbs  In  the  conclud- 
ing clause  of  this  allegation  do  not  have,  as 
Infinitives,  a  syntactical  relation  with  any 
finite  verb  in  the  sentence.  It  has  been  held 
by  this  court  tliat,  in  construing  the  language 
of  a  complaint,  "we  should  make  every  rea- 
sonable intendment,  and  *  •  •  sustain 
the  pleading  if  possible."  Santa  F6,  etc.,  Ry. 
Co.  V.  Hurley,  4  Arix.  2i>8,  30  Pac.  21C.  In 
Pomeroy's  Code  Remedies  (3d  Ed.)  |  549,  the 
author  has  said:  "The  true  doctrine  to  be 
gathered  from  alt  the  cases  Is  that,  if  the 
substantial  facts  which  constitute  a  cause 
of  action  •  *  »  can  be  inferred  by  rea- 
sonable Intendment  from  the  matters  which 
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are  Bet  forth,  although  the  allegations  of 
these  facts  are  Imperfect,  iucoui{ilete,  and 
defective — such  InsuHlcieucy  pertaluiug,  how- 
ever, to  the  form  rather  than  to  the  sub- 
stance— the  proper  mode  of  correction  Is  not 
by  demurrer,  «  *  *  but  by  motion  before 
the  trial  to  make  the  averments  more  definite 
and  certain  by  amendment.  ♦  •  •  If  the 
pleader  should  aver  conclusions  of  law  in 
place  of  fact,  the  resulting  Insufficiency  and 
Imperfection  would  pertain  to  the  form  rath- 
er than  to  the  substance.  The  mode  of  cor- 
rection would  be  by  motion,  and  not  by  a  de- 
murrer." See,  also,  Gill  v.  Manhattan  Life 
Ins.  Co.  (decided  at  this  term)  95  Pac.  80, 
and  Shea  ▼.  Nllima  (9th  Circuit)  133  Fed. 
209,  66  C.  O.  A.  263.  If  the  defendants  were 
not  satisfied  with  the  allegation  that  "the 
said  Key  lode  was  never  marked  nor  monu- 
mented  on  the  ground  so  that  the  boundaries 
thereof  could  be  easily  traced"  as  an  allega- 
tion of  ultimate  fact,  they  should  have  at- 
tacked the  allegation  by  motion ;  and.  If  they 
were  perplexed  as  to  the  syntax  of  the  infini- 
tive verbs,  the  remedy  likewise  was  by  mo- 
tion. Giving  the  first  clause  its  full  weight. 
It  discloses  a  violation  of  the  requirement  of 
the  federal  statute  that  "the  location  must 
be  distinctly  marked  on  the  ground  so  that 
Its  boundaries  can  be  readily  traced."  Sec- 
tion 2324,  Kev.  St.  (U.  S.  Comp.  St.  1901,  p. 
1420).  Extending  but  little  Indulgence  to  the 
concluding  clause,  we  may  regard  It  as  an  al- 
legation that  the  location  was  not  marked  or 
monumeuted  In  anywise.  The  sufficiency  of 
the  allogatious  in  the  other  clauses  of  the 
quoted  portion  of  the  complaint  Is  attacked 
by  reason  of  the  fact  that  It  does  not  appear 
from  the  complaint  that  the  location  of  the 
Key  lode  was  made  at  a  time  when  the  Ari- 
zona statutes  required  that  the  location  should 
be  marked  by  substantial  posts  projecting  at 
least  four  feet  above  the  ground,  or  by  sub- 
stantial stone  monuments  at  least  three  feet 
high.  The  deficiency  in  these  last-mentloued 
clauses  is  negligible,  since  the  first  and  last 
clauses  In  the  quotation  charge  facts  which. 
If  true,  disclose  that  the  defendants  have  not 
a  valid  location  under  the  federal  statutes. 
But  appellee  contends  that  the  effect  of 
this  pleading  Is  nullified  by  the  subsequent 
allegations  in  the  complaint  that  "In  fixing 
the  boundaries  and  marking  the  claim  upon 
the  ground  and  making  the  monuments  on 
the  Bonanza  placer  claim,  plaintiff's  claim, 
the  plaintiff  fixed  upon  and  selected  the  same 
points  for  comer  monuments  that  had  been 
selected  and  fixed  for  corner  monuments  for 
said  Key  lode  by  the  locators  thereof,  and 
that  the  boundaries  and  monuments  of  the 
said  Key  lode  and  amended  Bonanza  claim 
are  Identical,"  with  a  certain  exception.  Ap- 
plying the  rule  of  liberal  construction,  we  do 
not  feel.  In  the  face  of  the  allegation  that  the 
Key  lode  was  not  marked  or  nionumented, 
that  we  should  interpret  this  Inst  expression 
as  an  admission  that  it  was  marked  and 


monumented.  Certainly  it  may  not  be  con-* 
strued  as  an  admission  that  the  Key  claim 
was  "distinctly  marked  on  the  ground  so  that 
its  boundaries  can  be  readily  traced." 

2.  Apiieltee  contends  that  the  complaint  Is 
Insufficient  by  reason  of  the  fact  that  It  shows 
upon  Its  face  a  forcible,  clandestine,  or  sur- 
reptitious entry  by  the  plaintiff  in  order  to 
make  his  location.  This  criticism  Is  directed 
at  plalutifTs  allegation  that  he  "entered  up- 
on the  grounds  comprised  within  the  Key 
lode  in  a  ]:)eaceable  and  lawful  manner,  and 
explored  said  premises,  and  discovered  aud 
found  placer  gold."  The  adjective  "lawful," 
as  contended  by  appellee,  adds  nothing  to  the 
strength  of  the  allegation ;  and  of  course  the 
entry  could  have  been  peaceable,  and  still 
have  been  clandestine.  Kev.  Sierra  Oil  Co. 
V.  Home  Oil  Co.  (C.  C.)  98  Fed.  C73,  But 
there  is  nothing  in  the  complaint  to  support 
a  conclusion  that  the  Key  claim  was  ever 
occupied  by  the  defendauts  or  In  their  posses- 
slou  other  than  as  constructive  possession 
may  be  inferred  from  their  acts  of  location. 
If  the  defendants  were  not  In  actual  posses- 
sion of  the  ground,  plaintiff  was  within  his 
rights  in  exploring  and  locating  the  ground, 
and  may  be  heard  to  litigate  his  contention 
that  he  has  acquired  the  mining  claim  as 
against  the  defendants.  Walsh  v.  Henry 
38  Colo.  393,  88  Pac.  449. 

3.  Appellee  submits  that  It  Is  not  averred 
In  the  complaint  that  at  the  time  of  the  loca- 
tion by  plalutiff  or  at  any  other  time  the 
ground  In  controversy  was  unoccupied  min- 
eral ground,  subject  to  location.  Plaintiff's 
allegation  in  this  behalf  is  "that  by  reason 
of  the  defendants,  their  grantors  and  prede- 
cessors in  Interest,  never  having  discovered 
any  vein,  lode,  ledge,  or  mineral  In  place  on 
said  Key  lode,  and  never  having  made  a 
valid  location  or  appropriation  thereof  as  re- 
quired by  law  as  hereinbefore  alleged,  that 
all  the  hereinbefore  described  lauds  covered 
by  their  pretended  location  of  the  said  Key 
lode  was  and  ever  since  has  been  vacant,  on- 
occupie<l.  and  unclaimed  mineral  lands  of  the 
United  States,  and  subject  to  location  under 
the  mining  laws  thereof,"  until  plaintiff 
located;  and,  further,  that  "the  plaintiff  has 
and  claims  the  legal  right  to  occupy  and  pos- 
sess all  those  premises  hereinbefore  describ- 
ed In  his  amended  location  notice  of  said 
Bonanza  claim,  Is  the  legal  owner  thereof, 
and  Is  entitled  to  the  immediate  and  exclu- 
sive possession  of  every  part  and  parcel 
thereof  by  virtue  of  a  full  compliance  with 
the  local  laws  and  rules  of  miners  In  said 
mining  district,  the  laws  of  the  Tinlted  States, 
and  of  the  territory  of  .\rlzona,  by  pre-emp- 
tion, and  by  actual  prior  iwssesaion,  as  a 
placer  mining  claim,  locate<l  on  the  public 
domain  of  the  United  States."  Extending 
to  these  allegations  the  liberal  interpretation 
demanded  by  the  rule  hereinbefore  announc- 
ed, we  hold  that  they  sufficiently  aver  that 
the  ground  In  controversy  was  unoccupied 
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public  mineral  land  open  to  plalntlfTs  loca- 
tion. 

These  are  the  only  points  of  attack  by  the 
appellee  which  we  need  to  consider.  We  have 
given  the  complaint  careful  examination, 
and  are  satisfied  that  It  states  a  cause  of  ac- 
tion. The  demurrer  should  have  been  over- 
ruled. 

The  Judgment  of  the  district  court  Is  re- 
versed, with  direction  to  that  court  to  over- 
rule the  demurrer  to  the  complaint  to  the 
end  that  further  proceedings  may  be  had  not 
inconsistent  with  this  opinion. 

KENT,  C.  J.,  and  SLOAN  and  CAMP- 
BELL, JJ.,  concur. 


(IlArlz.  3S3) 

TERRITORT   ex   tel.   LIVE   STOCK   SANI- 
TARY BOARD  V.  KENNEY  et  al. 

(Supreme  Court  of  Arizona.     March  27,  1908.) 

Licenses— License  Fees— Recovebt. 

Rev.  St  1901,  tit.  42,  Laws  100.S,  p.  40, 
No.  26,  and  Laws  190."),  p.  05,  No.  51,  estab- 
lishing a  live  stock  sanitary  board,  providing 
for  a  salaried  veterinary  surgeon,  and  for  stock 
and  slaughterhouse  inspectors,  charged  with 
the  duty  of  protecting  live  stock  and  the  public, 
authorizing  the  licensing  of  slaughtering  busi- 
ness on  payment  of  fees,  and  making  it  a  mis- 
demeanor for  any  person  to  engage  in  the 
slaughtering  business  until  he  shall  have  obtain- 
ed a  license,  impose  license  fees  within  the  po- 
lice power  of  the  state,  and  not  its  taxing  pow- 
er; and,  where  a  license  is  not  obtained,  there 
is  no  obligation  to  pay  the  fee,  and  an  action 
for  its  recovery  cannot  be  maintained,  though 
defendant  may  be  liable  criminally  for  doing 
business  without  a  license. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  32,  Licenses,  f  66.] 

Error  to  District  Court,  Cochise  County; 
before  Justice  Fletcher  M.  Doau. 

Action  by  the  territory,  at  the  relation  of 
the  live  stock  sanitary  board,  against  James 
Kenney  and  another,  copartners.  There  was 
a  Judgment  against  plaintltC  rendered  on  sus- 
taining a  demurrer  to  the  complaint,  and  he 
brings  error.    Affirmed. 

E.  S.  Clark,  Atty.  Gen.,  and  D.  L.  Cunning- 
ham, for  plaintiff  in  error.  Neale  and  Ross, 
for  defendants  in  error. 


NAVE,  J.  The  territory  of  Arhsona,  at  the 
relation  of  the  live  stock  sanitary  board, 
brought  suit  against  James  and  Fred  Ken- 
ney, copartners  doing  business  under  the 
name  of  Kenney  Bros.,  to  recover  $150  alleg- 
ed to  be  due  from  Kenney  Bros,  by  reason  of 
the  fact  that  during  the  year  1905  they  were 
engaged  in  the  slaughtering  business,  but 
did  not  apply  for  or  procure  a  license  for 
that  business,  or  pay  to  that  board  by  way  of 
a  license  the  amoimt  of  the  license  fee, 
though  payment  thereof  was  demanded  of 
them.  Kenney  Bros,  demurred  to  the  com- 
plaint on  the  ground  that  It  does  not  state 
a  cause  of  action.  The  demurrer  was  sus- 
tained, and  Judgment  rendered  against  the 


plaintiff.  From  this  Judgment  the  plaintiff 
has  sued  out  a  writ  of  error. 

The  live  stock  laws  as  contained  in  title  42 
of  the  Revised  Statutes  of  1901,  Act  No.  26, 
p.  40,  Laws  1903,  and  Act  No.  51,  p.  65,  Laws 
1905,  are  Invoh-ed  In  the  consideration  of  this 
case.  These  laws  provide  for  the  establish- 
ment of  the  live  stock  sanitary  board,  a  sal- 
aried body,  for  a  salaried  secretary  of  that 
body,  for  a  salaried  veterinary  surgeon,  and 
for  stock  Inspectors,  slaughterhouse  Inspect- 
ors, and  detectives.  These  oflSclals  are  charg- 
ed with  the  duty  of  protecting  live  stock  In 
the  territory  from  contagious  and  infectious 
diseases,  discovering  and  destroying  diseas- 
ed stock,  protecting  the  public  from  diseased 
and  unwholesome  meat  products,  and  protect- 
ing stock  owners  from  the  theft  of  their 
stock.  Among  other  details  of  the  system 
there  is  a  provision  tmder  which  the  board 
shall  grant  licenses  to  persons  engaged  In  the 
slaughtering  business  upon  the  payment  of 
varying  fees.  The  fee  applicable  to  the  de- 
fendants In  error  is  $150.  It  Is  made  a  mis- 
demeanor for  any  person  to  engage  In  slaugh- 
tering until  and  unless  he  shall  have  obtained 
such  license.  Furthermore  all  such  persons 
are  required  to  give  bond  to  the  territory  of 
Arizona  conditioned  that  they  shall  not 
slaughter  or  expose  for  sale  any  animal  or 
meat  thereof,  which  they  do  not  own,  with 
a  penalty  for  violation  of  the  condition,  ac- 
cruing In  shares  to  the  true  owner,  the  In- 
former, and  the  license  and  inspection  fund. 
All  license  fees  are  placed  in  the  license  and 
inspection  fund,  which  fund  is  used  upon  the 
order  of  the  board  for  the  payment  of  In- 
spectors, of  attorneys'  fees,  and  of  such  other 
expenses  as  may  be  Incurred  in  enforcing  the 
stock  laws.  All  fees  for  Inspection,  and  all 
other  sums  of  money  accruing  by  reason  of 
any  provisions  of  these  laws,  are  placed  in 
that  fund  for  that  purpose,  excepting  those 
which  go  directly  to  Inspectors  as  their  com- 
pensation. A  system  of  stock  Inspection  and 
carcass  inspection  is  provided,  involving  the 
supervision  not  only  of  slaughtering,  but  also 
of  animals  uimn  the  range,  of  their  removal 
from  one  range  to  another,  and  of  their  trans- 
portation Into,  through,  or  out  of  the  terri- 
tory. There  is  no  provision  authorizing  ac- 
tion to  collect  the  license  fees,  nor  method 
I)Olnted  out  to  enforce  such  collection,  except 
by  the  Indirect  means  of  criminal  prosecu- 
tion. The  demurrer  was  sustained  upon  the 
theory  that  an  action  to  collect  such  fees  Is 
not  maintainable. 

The  territory  makes  two  contentions: 
First,  that  the  fee  for  which  it  sues  Is  Impos- 
ed as  a  tax  for  revenue  purposes;  and,  sec*- 
ond :  that,  there  being  no  specific  provision  by 
law  for  the  collection  of  that  tax,  the  terri- 
tory may  avail  itself  of  the  general  laws,  and 
bring  this  action  as  for  a  debt — citing  Lexing- 
ton V.  Wilson,  118  Ky.  221,  80  S.  W.  811;  Dol- 
lar Savings  Bank  v.  United  States,  19  Wall. 
(T:.  S.)  227,  22  L.  Ed.  80,  and  other  decisions 
of  which  these  are  typical.     The  statutes 


Digitized  by 


Uoogle 


u 


95  PACIFIC  REPORTER. 


(Ariz. 


whlcb  we  have  summarized  patently  are  in- 
teiuled  solely  for  ttie  regulation  of  tiie  lire 
stock  and  butchering  businesses,  with  a  view 
to  protecting  owners  of  live  stoclc  and  pur- 
chasers of  meats.  They  contemplate  the  ob- 
taining by  their  various  fee  provisions  of  on- 
ly sufficient  funds  for  the  maintenance  of  the 
system.  The  license  provisions  are  therefore 
not  e-xerclses  of  the  taxing  power,  but  exer- 
cises of  the  police  power.  Cooley  on  Taxa- 
tion, ch.  19;  Gray  Lim.  Tax.  Power  and  Pub. 
ludebt.  ch.  20;  Arkadelphia  Luml>er  Co.  v. 
Arkadelphla,  56  Ark.  370,  19  S.  W.  10."j3;  El- 
lis V.  Frazler.  38  Or.  462,  63  Pac.  642,  53  L. 
it.  A.  4.'>4;  State  v.  Ashbrook,  154  Mo.  375, 
.'i5  S.  W.  627,  48  L.  R.  A.  20."),  77  Am.  St.  Rep. 
705;  Terre  Haute  v.  Kersey.  159  Ind.  300,  64 
X.  K.  469,  95  Am.  St.  Rep.  298. 

We  are  not  cited  to  any  authority  suggest- 
ing that.  In  advance  of  the  issuance  of  the  li- 
censes, such  license  fees  can  be  collected  by 
suit,  except  by  virtue  of  specific  statutory 
authority.  The  law  before  us  does  not  give 
rise  to  an  obligation,  but  offers  an  opportuni- 
ty of  which  one  desirous  of  engaging  in  the 
Mcensed  business  may  avail  himself.  Of  it, 
however,  he  cannot  tie  compelled  to  avail 
himself,  except  in  so  far  as  such  compulsion 
may  be  effected  by  criminal  prosecution.  The 
fee  Is  to  be  paid  for  the  license.  When  a 
license  is  not  obtained,  there  cannot  be  im- 
plied an  obligation  to  pay  for  a  license,  mere- 
ly by  reason  of  the  unlawful  engaging  in  the 
business.  Santa  Cruz  v.  Santa  Cruz  R.  R. 
Co..  56  Cal.  143;  Monterey  Co.  v.  Abbott,  77 
Cal.  541,  18  Pac.  113.  20  Pac.  73:  Merced  Co. 
v.  Helm,  102  Cal.  166.  36  Pac.  .399. 

The  complaint  does  not  state  a  cause  of  ac- 
tion. Wherefore  the  judgment '  must  be  af- 
firmed. 

KENT,  O.  J.,  and  SLOAN  and  CAMP- 
BELL, JJ.,  concur. 


(II  Ariz.  334) 
COPPER  BELLE  MINING  CO.  et  al.  v. 
COSTELLO. 
(Supreme  Court  of  Arizona.     March  27,  1908.) 

1.  Appeal  —  Review  —  Parties  Entitled  to 
Allege  Erbob  —  Ebbob  Affecting  Co- 
Party. 

That  demurrers  were  sustained  to  a  peti- 
tion of  intervention  by  stockholders  in  a  fore- 
closure suit  against  the  corporation  is  not  a 
ground  of  complaint  by  the  corporation. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dij;. 
vol.  3,  Appeal  and  Error,  I  .3584.] 

2.  Acknowledgment— Requisites  op  Certif- 
icate OF  Acknowledgment  by  Cobpoba- 
tion. 

A_  certificate  of  the  acknowledgment  of  the 
execution  of  a  mortgage  l)y  a  corporation,  that 
persons  named,  personally  known  to  be  the  pres- 
ident and  secretary  of  the  corporation,  appear- 
ed and  acknowledged  that  they  executed  the 
mortgage  ns  president  and  secretary,  respective- 
ly, by  authority  of  a  resolution  of  the  board  of 
directors,  was  in  substantial  compliance  with 
Rev.  St.  Ariz.  1901,  par.  730,  providing  that, 
where  an  acknowledgment  is  made  by  the  of- 


ficers of  a  corporation,  the  certificate  shall  show 
that  such  persons  as  such  officers  acknowledged 
the  execution  of  the  instrument  as  the  free  act 
and  dee<l  of  the  corporation. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  1,  Acknowledgment,  §  218.] 

3.  Corporations— Powebs—Mobtgaces. 

A  mining  corporation,  in  ttie  absence  of  any 
restrictive  provision,  either  in  its  charter  or  in 
the  laws  of  the  state  under  which  it  was  or- 
ganized, is  not  prohibited  from  executing  a  note 
or  mortgage  because  the  charter  itself  does  not 
expressly  autliorize  such  an  act.  It  is  a  neces- 
ary  power,  that  exists  by  implication  of  law, 
and  as  incident  to  its  right  to  incur  an  indebted- 
ness. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  12,  Corporations,  §§  1517,  1775.] 

4.  Same  —  PuBCHASiso  Cobporation'b  Own 
Stock. 

A  purchase  by  a  mining  corporation  of  its 
own  stock  is  valid,  as  against  the  corporation, 
where  made  in  the  discretion  of  the  officers  of 
the  corporation,  in  good  faith,  and  in  the  ex- 
ercise of  their  control  of  the  affairs  ot  the  cor- 
poration, for  the  purpose  of  getting  rid  of  a 
suiierintcudeut  whose  management  was  l)elieved 
to  be  injurious,  and  where  it  docs  not  appear 
that  at  the  time  of  purchase  the  corporation  was 
insolvent,  or  that  any  of  its  officers  or  stock- 
holders had  reason  so  to  beiieve,  or  that  the  one 
advancing  money  to  help  purchase  tlie  stock 
had  any  Knowledge  on  the  subject  whatever. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  DIs. 
vol.  12,  Corporations,  §  1530.] 

5.  Same. 

In  the  absence  of  any  statute  prohibiting 
the  purchase  by  a  corporation  of  its  own  stock, 
such  purchase  is  not  void  per  se ;  but  its  valid- 
ity depends  on  the  circumstances  of  the  case. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  12,  Corporations,  |  1530.] 

6.  Same. 

A  purchase  by  a  mining  corporation  of  its 
own  stuck  is  valid,  as  against  nonasseuting 
stocklioldcrs,  where  there  is  no  proof  of  auy  loss 
or  injury  to  them  because  of  the  purchase. 

|Kd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  12,  Corporations,  §  153U.] 

7.  Same  —  Representation  of  Corporation 
BY   Board   of  Directors  —  Execltion    of 

Mortgage. 

A  corporation  may,  in  the  absence  of  any 
statutory  requirement  that  the  assent  of  stock- 
holders is  necessary,  under  authority  of  its 
board  of  directors,  without  the  stockholders'  as- 
sent, authorize  the  execution  of  a  note  and 
mortgage  as  a  part  of  the  business  incident  to 
the  cort>orntion  and  projwrly  carried  on  by  the 
directors;  and  hence,  the  stockholders'  assent 
not  being  re<iuisite  to  the  validity  of  a  mortgage, 
the  fact  that  notice  of  a  special  stockholders' 
meeting  at  which  the  directors  were  authorized 
to  execute  a  mortgage  may  have  been  insuffi- 
cient in  not  setting  forth  the  purpose  of  the 
meeting  is  not  a  ground  of  invalidity  of  the 
mortgage,  where  the  execution  of  the  mortgage 
was  duly  authorized  by  the  directors'  meeting. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  12,  Corporations,  §S  666,  1857.] 

8.  Same  —  Foreclosure  of  Mortgage  — De- 
fenses—Persons  Against  Wuom  Availa- 
ble. 

In  a  foreclosure  suit  on  a  note  and  mort- 
gage executed  by  a  corporation  to  procure  funds 
to  make  a  cash  payment  on  the  purchase  of  a 
stockholder's  interest  and  in  settlement  witti 
him,  it  is  no  defense,  as  against  the  mortgagee, 
that  the  stockholder  did  not  transfer  his  stock, 
and  could  not  transfer  it  by  reason  of  a  pooling 
agreement  under  which  the  stock  was  held  in 
escrow  for  a  certain  length  of  time  after  the 
giving  of  the  mortgage. 
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9.  MOBTOAOKS— Dkbts  Secdbkd— Absxssuknt 
WoKx  OR  MiNiNo  Claims. 

Under  a  mortgace  of  mining  daims,  T«<iair- 
lag  the  mortcasor  to  nerform  the  annual  assess- 
BiMit  work  and  proTiainr  that  on  failure  to  do 
•a,  if  the  mortgagee  shoold  consider  it  necessary 
to  perform  snch  assessment  work,  snch  expendi- 
ture shoold  be  a  farther  lien  on  the  claims,  the 
mortgagee  was  within  bis  rifhts  in  performinc 
assessment  work  on  snch  claims  as  toe  mortn- 
gOT  omitted  to  do  work  npon,  and  was  not,  m- 
canse  of  performance  of  a  large  amount  of 
work  by  mortgagor  on  one  of  the  claims,  obliged 
to  accept  the  same  as  done  for  the  benefit  of  all 
the  claims,  and  thereby  risk  the  chance  of  an  ad- 
yerse  determination  of  the  question  as  to  the 
sufficiency  of  such  work  for  all  the  claims. 

10.  Appkal  —  Pkesbhtatiok  and  Rksexva- 
TiON  or  Obounds  or  Rxtixw— Mattebs  Not 
Pkesentbd. 

Where,  in  a  foreclosure  suit,  it  does  not  ap- 
pear that  Uiere  was  any  application  to  the  trial 
court  to  make  a  sale  in  parcels,  nor  any  ruling 
of  the  court  in  that  respect,  or  objection  in  the 
lower  conrt  to  the  method  of  sale,  and  it  does 
not  appear  that  it  was  presented  in  the  motion 
for  new  trial,  tlie  Supreme  Court  will  not  be 
disposed  to  review  the  action  of  the  trial  conrt 
in  its  determination  as  to  the  method  of  sale. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  2,  Appeal  and  Brror,  |  101&] 

11.  COBPORATIONS  —  MOBTOAOEB  —  FOBECLO- 
■UBE— ACOOUNTINO. 

In  a  foreclosure  suit  on  a  note  and  mort- 
gage executed  by  a  corporation  to  procure  funds 
to  make  a  cash  payment  on  the  purchase  of  a 
stockholder's  interest  and  in  settlement  with 
Um,  wherein  the  stockholder  was  made  a  party 
defendant,  an  application  by  the  corporation  for 
an  accounting  between  the  stockholder  and  the 
corporation,  and  for  a  reference  to  determine 
what  recovery  should  be  had  by  the  corporation 
against  the  stockholder  on  account  of  any  judg- 
ment rendered  for  the  holder  of  the  note  and 
mortgage  against  the  corporation,  was  properly 
denied,  as  the  facts  sought  to  be  thus  proved 
would  have  afforded  no  defense  on  the  note  and 
mortgage  as  against  the  holder,  and  were  not 
within  the  issues. 

12.  SxifX— EVIDXNCS— ADinSSIBIUTT. 

In  a  foreclosure  suit  on  a  note  and  mort- 
gage executed  by  a  corporation  to  procure  funds 
to  make  a  cash  payment  on  the  purchase  of  a 
stockholder's  interest  and  in  settlement  with 
him,  evidence  as  to  representations  made  by  the 
stockholder  witii  respect  to  the  indebtedness  of 
the  corporation  and  reliance  thereon  was  not 
material,  in  the  absence  of  proof  of  insolvency 
or  financial  embarrassment  of  the  corporation. 
18.  Same. 

In  a  foreclosure  suit  on  a  note  and  mort- 
gage executed  by  a  corporation  to  procure  funds 
to  make  a  cash  payment  on  the  purchase  of  a 
stockholder's  interest  and  in  settlement  with 
him,  a  certified  copy  of  a  list  of  debts  proved 
in  bankruptcy  against  the  corporation  was  Im- 
material, where  not  tending  to  prove  any  indebt- 
edness at  the  time  of  the  execution  of  the  mort- 
gage. 

14.  APPEAL—KEVIEW— OOESTIONS    Pbesbnted 

— Admissibii-itt  or  Evidence. 

Error  predicated  on  the  exclusion  of  a  doc- 
ament  offered  in  evidence  cannot  be  determin- 
ed, where  the  document  is  not  preserved  in  the 
record. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  I>ig. 
vol.  8,  Appeal  and  Error,  §|  2905-2909.] 

15.  Same— Harmi-ebs  Errob— Exci.usioi»  or 
Evidence — Facts  Otherwise  Appeabino. 

The  exclusion  of  a  document  offered  in  evi- 
dence does  not  appear  to  have  been  prejudicial, 
where  subsequently  other  evidence  was  intro- 
duceid  to  the  same  effect. 

FBd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
ToL  3.  Appeal  and  Error,  Si  4194^109.] 


16.  JuDOMxirr  —  CoNroBMiTT  to   Pleaoiwo* 
and  Paoor. 

Where,  in  a  foreclosure  suit  on  both  a  first 
mortgage  and  a  second  mortgage,  the  court  all 
through  the  trial  considered  the  second  cause  of 
action  as  not  before  it  for  adjudication,  because 
prematurely  brought,  and  defendants  were  pre- 
cluded by  the  court's  action  in  that  regard  from 
offering  testimony  material  to  their  defense 
thereto,  it  was  error  to  include  in  the  judgment 
an  amount  found  to  be  due  plaintiff  as  interest 
on  the  notes  secured  by  the  second  mortgage, 
wbatev«r  may  have  been  the  legal  effect  of  the 
notes  and  mortgage  and  the  right  of  plaintiff  to 
secure  in  the  action  a  judgment  for  the  inter- 
est then  due. 

[Bd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
WL  30,  Judgment,  SS  434-446.] 

17.  Appeal— Review— Pabties   EirriTLED   to 
AlXXOB  Ebbob. 

The  action  of  the  trial  court,  in  a  foreclo- 
sure suit  on  first  and  second  mortgages,  in  hold- 
ing that  the  second  cause  of  action  had  lieen 
prematurely  brought  and  was  not  properly  be- 
fore it,  not  having  been  taken  to  the  Supreme 
Court  for  review  by  plaintiff,  most  be  held  cor^ 
rect 

Appeal  from  District  Court,  Cochise  Coun- 
ty; before  Justice  Fletcher  M.  Doan. 

Action  by  Martin  Coetello  against  the  Cop- 
per Belle  Mining  Company  and  others.  Judg- 
ment for  plaintiff,  and  the  mining  company 
and  another  appeaL    Modified  and  affirmed. 

The  Copper  Belle  Mining  Company,  a  West 
Virginia  corporation,  was  the  owner  of  cer- 
tain mining  claims  situated  In  this  territory. 
In  1890  one  John  Qleeson  was  the  owner  of 
8,000  shares  of  the  capital  stock  of  the  com- 
pany,  was  its  general  manager  and  superin- 
tendent, on  a  salary,  and  had  an  Interest  in 
the  net  profits  of  a  store  of  the  company  on 
its  premises.  Qleeson  had  general  charge  at 
the  mines,  paying  the  wages  of  the  employes 
by  checks  drawn  upon  funds  deposited  In 
the  bank  by  the  company  for  that  purpose. 
The  matte  from  the  mines  was  shipped  to 
yariouB  points  by  Oleeeon;  the  proceeds 
therefrom  not  being  collected  by  him,  he  re- 
taining no  management  or  control  thereof, 
and  the  business  of  the  company  being  trans- 
acted In  New  York.  Qleeson  had  been  elected 
a  director,  but  never  met  as  one  of  the  board 
of  directors,  or  qualified  or  acted  as  such. 
In  January,  1902,  certain  of  the  officers  of 
the  company  came  to  Arizona  for  the  pur- 
pose of  effecting  an  arrangement  to  get  Glee- 
son  out  of  the  company.  An  arrangement 
was  entered  into  between  Oleeson  and  these 
representatives  of  the  company,  by  which  the 
company  agreed  to  pay  Qleeson  for  his  in- 
terest in  the  store,  for  salary  due  him,  and 
for  his  8,000  shares  of  stock  the  sum  of  $68,- 
100.  Qleeson  demanded  a  partial  cash  pay- 
ment. Mr.  James  ReiUy,  who  was  the  local 
counsel  of  the  company,  agreed  to  procure 
from  Costello  (the  appellee)  a  loan  to  the 
company  for  the  amount  of  the  cash  payment 
demanded  by  Gleeson,  provided  the  company 
would  duly  authorize  such  loan,  and  would 
give  a  mortgage  for  the  amount  thereof  upon 
Its  property.  Thereupon  the  visiting  officers 
of   the  company   returned  to   New   Xork,  ■ 
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stockholders'  meeting  was  called,  and  aa- 
tborlty  was  given  at  such  stockholders'  meet- 
ing to  the  board  of  directors,  authorising 
such  board  to  execute  a  note  of  tbe  company 
to  Costello  for  |15,100  and  a  mortgage  on 
its  property  to  secure  the  same,  and,  further, 
to  execute  to  Gleeson  four  promissory  notes 
of  the  company,  for  |13,250  each,  the  same 
to  be  secured  by  a  second  mortgage  on  the 
property.  Thereafter,  and  on  the  Ist  of  Feb- 
ruary, 1902,  the  board  of  directors  held  a 
meeting,  at  which  the  minutes  of  the  meet- 
lug  of  the  stockholders  were  read,  and  at 
which  the  directors  authorized  the  president 
and  secretary  to  draw  up  and  execute  the 
notes  and  mortgages  referred  to.  The  note 
for  $15,100,  and  the  first  mortgage  securing 
the  same,  were  transmitted  to  Costello,  to- 
gether with  a  draft,  drawn  by  the  company 
on  Costello  in  favor  of  Gieeson  for  the  amount 
of  the  note,  which  draft  was  paid  by  Costello. 
The  four  notes  of  the  company,  payable  to 
Gleeson,  and  the  second  mortgage  securing 
the  same,  were  delivered  to  him.  These  trans- 
actions were  in  February,  1902.  Subsequent- 
ly Costello  purchased  from  Gleeson  the  four 
notes,  for  $13,250  each,  and  the  second  mort- 
gage securing  the  same.  The  note  to  Costello 
for  $15,100  was  a  three  year  note,  and  became 
due  on  February  4,  1905.  The  four  notes  to 
Gleeson  were  four,  fire,  six,  and  seven  year 
notes,  becoming  due  February  4,  lOOC,  Feb- 
ruary 4,  1907,  February  4,  1908,  and  Febru- 
ary 4,  1909,  respectively.  By  the  terms  of 
the  mortgage  to  Costello,  the  latter  was  au- 
thorized to  have  the  assessment  work  re- 
quired by  law  done  on  the  mining  claims,  If 
be  found  it  necessary  for  the  preservation  of 
the  title  thereto.  For  this  purpose  Costello 
expended  the  sum  of  $802.73.  Tbe  company 
paid  tbe  interest  due  on  the  note  to  Costello 
to  February  4,  1903,  but  failed  to  make  any 
further  payment  thereon,  either  of  principal 
or  interest,  or  the  amount  paid  out  by  Costel- 
lo for  assessment  work.  The  Interest  due  on 
the  notes  to  Gleeson  to  February  4,  1903,  was 
also  paid;  but  no  further  payments  were 
made  on  such  notes.  In  February,  190.S,  the 
corporation  was  adjudged  a  bankrupt.  There- 
after all  the  property  covered  by  the  mort- 
gages was  deeded  to  a  new  company,  or- 
ganized under  the  laws  of  the  territory  of 
Arizona,  bearing  the  same  name,  to  wit,  the 
Copper  Belle  Miniug  Company. 

In  July.  1905.  subsequent  to  the  maturity 
of  the  $15,100  note,  but  prior  to  the  maturity 
of  the  other  notes,  Costello  brought  this  ac- 
tion against  the  Copper  Belle  Mining  Com- 
pany of  West  Virginia  and  the  Copi)er  Belle 
Miniug  Comi)any  of  Arizona  for  the  fore- 
closure of  the  mortgages.  The  complaint  was 
divided  into  two  causes  of  action:  First,  on 
the  $15.1<X»  note  and  the  $802.75  assessment 
expenditures;  the  second,  on  the  four  notes, 
for  $13,2.")0  each,  which  Gleeson  had  asslgnetl 
to  Costello.  The  plalutlfC  prayed  Judgment 
for  the  amount  of  the  principal  and  Inter- 
est due  on  the  $15,100  note,  and  for  "the 


present  value  of  the  four  promissory  notes 
mentioned  in  the  second  cause  of  action  of 
the  plaintilTs  complaint,"  and  for  a  sale  of 
the  mortgaged  premises.  A  petition  in  inter- 
vention was  filed  by  certain  stockholders,  al- 
leging the  acts  of  tbe  corporation  with  re- 
spect to  the  execution  of  the  notes  and  mort- 
gage to  be  ultra  vires.  A  demurrer  to  this 
intervening  petition  w^as  sustained  by  tbe 
court.  Upon  application  of  the  defendant 
companies,  Gleeson  was  made  a  party  de- 
fendant to  the  suit  The  defendant  compan- 
ies In  their  answer  demurred  to  the  complaint 
generally,  and  specially  to  the  second  cause 
of  action,  on  the  ground  that  none  of  the 
notes  sued  on  in  tbe  second  cause  of  action 
were  due  at  the  time  tbe  complaint  was  filed. 
They  answered  on  tbe  merits,  denying  the 
allegations  of  the  complaint,  averring  that 
the  assessment  work  done  was  unnecessary: 
that  tbe  notes  set  up  In  plaintiffs  second 
cause  of  action  were  not  due;  that  Gleeson 
was  a  director,  superintendent,  and  general 
manager,  and  occupied  a  fiduciary  and  trust 
relation  towards  the  corporation  and  its  stock- 
holders ;  that  Gleeson  made  false  representa- 
tions to  the  stockholders  and  officers  of  tbe 
cori)oration  respecting  the  value  of  the  mines, 
the  freedom  of  the  company  from  debts,  and 
the  profits  of  the  store  business ;  that  be  in- 
duced tlie  execution  of  the  agreement  between 
the  company  and  himself  for  the  purchase 
of  his  stock  and  interest  in  the  company  by 
means  of  false  representations  as  to  the  ex- 
tent of  the  company's  revenues  and  income, 
and  its  freedom  from  debts.  They  further 
alleged  the  invalidity  of  the  notes  and  mort- 
gage for  want  of  consideration,  for  want 
of  authority  on  the  part  of  the  officers  of  the 
company  to  execute  them,  and  alleged  that 
the  acts  of  the  corporation  in  that  behalf 
were  ultra  vires.  They  alleged  that  at  the 
time  of  tbe  execution  of  the  notes  and  mort- 
gages the  company  was  Insolvent;  that  it 
owed  debts  in  excess  of  $40,000,  which  had 
been  incurred  by  Gleeson  in  bis  capacity  aa 
director,  superintendent,  and  general  mana- 
ger, which  fact  Gleopon  and  Costello  knew, 
but  which  fact  Gleeson  concealed  from  the 
company,  Its  officeis,  agents,  and  stockhold- 
ers ;  that  at  tbe  time  of  the  execution  of  the 
notes  the  company  had  no  net  profits  in  Its 
business.  They  sot  up  suits  brought  by 
creditors  against  tbe  company  in  Jul)',  1902, 
a  petition  In  bankruptcy  of  July  29,  1902, 
and  the  subsequent  adjudication  of  the  com- 
pany as  a  bankrupt,  the  amount  of  debts 
proved,  a  sale  and  assignment  to  the  Arizona 
company  of  the  claims  of  the  creditors,  the 
Indebtedness  of  Gleeson  to  tbe  West  Virginia 
Company,  the  invalidity  of  the  stockholders' 
meeting  (by  reason  of  the  failure  to  give 
proper  notice  thereof)  at  which  the  notes 
and  mortgages  were  authorized,  the  nonas- 
sent  of  certain  stockholders  thereto,  and 
prayed  for  an  accounting  between  the  com- 
pany and  Gleeson,  the  appointment  of  a  refer- 
ee for  that  puri)ose,  a  credit  as  an  offset  of 
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any  amount  found  to  be  due  from  Gleeson 
to  the  company,  that  Costello  and  Gleeson  be 
required  to  deliver  up  the  notes  and  mort- 
gngos  for  cancellation,  and  that  they  be  per- 
petually enjoined  from  enforcing  payment 
of  the  notes.  The  trial  court  rendered  judg- 
ment for  Costello  for  the  amoxint  of  the  $15,- 
100  note,  principal  and  Interest,  for  the 
amount  expended  by  him  for  the  assessment 
work,  and  for  the  Interest  due  on  the  four 
notes  to  Gleeson  covered  by  the  second  mort- 
gage, and  ordered  a  foreclosure  to  satisfy  the 
same.  From  this  judgment  the  two  corpora- 
tions have  appealed. 

Frank  H.  Hereford  and  Francis  M.  Hart- 
man,  for  appellants.  James  Reilly  and  Ben 
Goodrich,  for  appellee. 

KENT,  C.  J.  (after  stating  the  facts  as 
above).  The  appellants  have  assigned  nu- 
merous errors,  which  we  will  consider  sepa- 
rately, 80  far  as  It  seems  necessary  so  to  do. 
The  appellants  claim  that  the  trial  court 
erred  In  sustaining  the  demurrers  to  the  pe- 
tition of  intervention  of  the  stocltholders.  If 
the  case  was  a  proper  one  for  an  Intervention 
by  nonassenting  stockholders,  It  Is  not  neces- 
sary to  consider  the  correctness  of  the  trial 
court's  ruling  in  sustaining  the  demurrer 
to  the  i)etltlon  In  Intervention,  since  the  pe- 
titioners have  not  appealed  therefrom,  but 
are  content  with  the  ruling  of  the  court,  and 
the  coriwratloo  cannot  be  heard  to  complain 
of  the  court's  action  in  that  respect. 

It  Is  claimed  that  the  court  erred  In  ad- 
mitting in  evidence,  as  against  the  Arizona 
corporation,  the  mortgage  securing  the  |15,- 
100  note;  the  objection  being  that  the  ac- 
knowledgment thereto  did  not  recite  that  the 
officers  executed  the  same  "as  the  act  and 
deed  of  the  corporation,"  and  hence  It  was 
not  entitled  to  be  recorded.  Onr  statute  pro- 
vides: "If  the  acknowledgment  is  made  by 
the  officers  of  a  corporation,  the  certificate 
shall  show  that  such  persons  as  such  officers 
(naming  the  otQce  of  each  person)  acknowl- 
edged the  execution  of  the  Instrument  as  the 
free  act  and  deed  of  such  corporation,  by 
each  of  them  voluntarily  executed."  Para- 
graph 739,  Kev.  St.  Ariz.  1901.  The  acknowl- 
edgment was  In  the  following  terms:  "Be- 
fore me,  Oliver  W.  Beals,  a  notary  public  In 
and  for  the  county  aforesaid,  on  this  day 
personally  appeared  B.  Brunner  and  George 
K.  Crawford,  both  personally  known  to  me 
to  be  the  president  and  secretary,  respective- 
ly, of  the  Copper  Belle  Mining  Company,  the 
corporation  that  executed  the  foregoing  in- 
strument, and  they  each  for  himself  acknowl- 
edged to  me  that  he  executed  said  instru- 
ment as  president  and  secretary,  respective- 
ly, of  the  said  corporation,  by  the  authority 
of  a  resolution  of  the  board  of  directors  of 
said  corporation  passed  the  1st  day  of  Febru- 
ary, 1902,  for  the  purpose  and  consideration 
therein  expressed."  The  resolution  of  the 
board  of  directors  referred  to  was  later  put 
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In  evidence.    A  literal  comiK. 
precise  language  of  the  statut^^der  to  secure 
site,  if  there  has  been  a  substanhu   thereto," 
ance  therewith.    In  the  case  before»c  Hen  on 
resolution  of  the  board  of  directors  (tnujnder 
of  the  corporation)  expressly  authorized  tim-e 
execution  of  the  Instrument,  and  the  acknowl- 
edgment recited  that  It  was  executed  by  the 
autiiority  of  such  resolution  and  for  the  pur- 
pose  therein   expressed.    We   think   It   was 
sufficient   in   form,   and  not  subject   to   the 
objection  urged.    Miller  v.  Boone.  63  Tex.  91; 
Ballard  v.  Carmlchael,  83  Tex.  355,  18  S.  W. 
731. 

The  principal  assignments  of  error  relate 
to  the  action  of  the  court  In  rendering  judg- 
ment on  the  $15,100  note  and  foreclosing  the 
mortgage  given  to  secure  the  same.  It  is 
claimed  that  the  corporation  was  not  author- 
ized or  empowered  by  Its  charter  to  make  a 
note  and  mortgage,  and  the  same  was,  there- 
fore, ultra  vires  and  void.  In  the  absence 
of  any  restrictive  provision,  either  In  the 
charter  or  in  the  laws  of  the  state  under 
which  it  was  organized,  a  corporation  such 
as  the  one  in  question  is  not  prohibited  from 
executing  a  note  or  mortgage  by  reason  of 
the  fact  that  the  charter  Itself  does  not  ex- 
pressly authorize  such  an  act.  It  is  a  neces- 
sary power  that  exists  by  Implication  of  law, 
and  as  incident  to  its  right  to  incur  an  in- 
debtedness. Cook  on  Corporations,  i  779, 
and  cases  cited. 

It  is  further  claimed  that  the  note  and 
mortgage  were  given  by  the  corporation  in 
payment  for  the  purchase  of  shares  of  its 
own  stock  from  Gleeson,  a  director ;  that  the 
corporation  was  not  authorized  or  empowered 
by  its  charter  to  purchase  Its  own  stock ;  and 
that  the  transaction  was  therefore  ultra 
vires.  It  Is  claimed  that  Reilly  was  acting 
in  this  transaction  on  behalf  of  Costello, 
and  that  Kellly  bad  full  knowledge  of  all 
the  facts,  and  that  his  knowledge  must  be 
imputed  to  Costello;  that  at  the  time  of 
making  the  note  and  mortgage  the  company 
had  no  net  profits  in  its  business,  and  no 
surplus;  that  the  mortgage  covered  all  the 
property  of  the  company,  and  was  virtually  a 
conveyance  of  all  the  company's  property  to 
Costello  for  the  benefit  of  Gleeson,  in  effect 
making  Gleeson  a  preferred  stockholder,  in 
fraud  of  the  other  stockholders  and  cred- 
itors. We  think  the  evidence  discloses  that, 
while  Reilly  was  the  local  attorney  for  the 
company,  he  was  also  the  legal  adviser  of 
Costello,  acting  generally  for  him,  and  that 
in  the  matter  of  the  loan  In  this  instance  he 
was  acting  as  the  representative  of  Costello, 
and  that  his  knowledge  must  be  Imputed  to 
Costello.  It  is  shown  that  Reilly  bad  knowl- 
edge that  the  company  intended  to  "buy  Glee- 
son out"  and  to  purchase  his  stock.  Reilly 
further  bad  knowledge  of  the  action  of  the 
stockholders  and  the  board  of  directors  in  re- 
gard to  the  authorization  of  the  transaction ; 
but  there  Is  no  evidence  that  Costello  or 
Rellly  had  any  knowledge  that  the  company 
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that  the  trans- 
son   a  preferred 
her  stockholders 
f  the  appellants, 
a  matter  of  fact 
.■ms  to  be  the  rule 
rporation  may  not 
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uch  a  transaction  is 
;he  corporate  funds 
property  Is  received 
by  uto  .  »pt  the  right  to  re- 

sell. In  this  ""nrfri  'bile  some  states  for- 
bid It,  the  better  rule  seems  to  be  that,  in  the 
absence  of  statutory  restriction,  and  where 
there  is  no  statutory  liability  on  the  stock, 
a  solvent  corporation  may  In  good  faith  pur- 
chase its  own  stock,  subject  to  the  right  of 
creditors,  upon  a  showing  that  they  have  been 
injured  thereby,  and  in  some  instances  of 
nonassenting  stockholders,  to  have  such  pur- 
chase declared  illegal.  Cook  on  Corporations, 
I  310  et  eeq. ;  Lowe  v.  Pioneer  Threshing 
Co.  (C.  C.)  70  Fed.  C46;  Clapp  v.  Peterson, 
104  111.  26;  Blalock  v.  Manufacturing  Co., 
110  N.  C.  90,  14  S.  E.  501;  City  Bank  of 
Columbus  V.  Bruce,  17  N.  T.  507 ;  First  Nat. 
Bank  v.  Salem  Co.  (C.  C.)  39  Fed.  80;  New 
England  Co.  v.  Abbot,  102  Mass.  148,  38  N.  E. 
432,  27  L.  R.  A.  271;  C.  P.  &  S.  W.  R.  R.  Co. 
V.  Marseilles,  84  111.  643;  Farmers'  Bank  v. 
Champlain  Transp.  Co.,  18  Vt.  131;  Iowa 
Lumber  Co.  v.  Foster,  49  Iowa,  25,  31  Am. 
Rep.  140 ;  Shoemaker  v.  Lumber  Co.,  97  Wis. 
585,  73  N.  W.  333. 

In  the  case  before  us.  We  think  the  pur- 
chase by  the  company  of  its  stock  was  a 
valid  one,  as  against  the  corporation.  It  was 
done  in  the  discretion  of  the  officers  of  the 
companj'  In  good  faith,  and  in  the  exercise 
of  their  control  of  the  affairs  of  the  com- 
pany, for  the  purpose  of  getting  rid  of  a 
superintendent,  the  owner  of  a  small  amount 
of  stock,  whose  management  of  the  company 
was  believed  to  be  injurious.  At  the  time  of 
the  purchase  there  is  no  evidence  that  the 
company  was  insolvent,  or  that  any  of  the 
ofiBcers  or  directors  of  the  company,  or  any 
of  Its  stockholders  had  reason  so  to  believe, 
or  that  Costelio  or  Rellly  had  any  knowledge 
on  the  subject  whatever.  The  answer  of  the 
defendants  in  terms  alleges  the  insolvency 
of  the  company,  but  also  that  Gleeson  con- 
cealed from  the  officers,  directors,  and  stock- 
holders of  the  company  the  real  condition, 
and  that  he  at  the  time  represented  to  them 
that  the  company  had  no  debts  otlier  than  to 
him.  There  is  no  evidence  that  any  false 
representations  were  made  by  Gleeson.  The 
only  evidence  as  to  tlie  financial  condition  of 
the  company  at  the  time  shows  it  to  have  had 
about  $12,000  of  debts  due  to  Gleeson  and 
some  $(>50  due  to  Rellly,  and  that  it  had  ore 
and  matte  of  the  value  of  some  $36,000  or 
more,  in  addition  to  the  value  of  the  mining 
claims  themselves.  In  this  case,  no  proof 
was  offered  of  any  statute  of  West  Virginia 


on  the  subject  and  no  Arizona  statute  pro- 
hibits such  purchase.  In  the  absence  of  any 
statute  prohibiting  the  purcha.se  by  a  com- 
pany of  Its  own  stock,  such  purchase  is  a 
transaction  not  per  se  void;  but  its  validity 
depends  upon  the  circumstances  of  the  case. 
The  transaction  might  in  some  Instances  be 
avoided  by  stockholders  who  did  not  assent, 
if  injured.  It  might  be  avoided  by  creditors 
who  were  injured.  But  there  are  no  such 
facts  In  the  record  before  us  of  the  condition 
of  the  company  at  the  time  when  the  pur- 
chase of  this  stock  was  made  as  would  war- 
rant us  in  declaring  such  purchase  Illegal  at 
the  instance  of  the  corporation.  As  to  the 
nonassenting  stockholders,  if,  waiving  the 
question  of  laches  and  considering  them  to 
be  here  rightfully  complaining  because  of  the 
defense  In  their  behalf  made  by  the  company, 
there  Is  no  proof  of  any  loss  or  injury  to  such 
stockholders  by  reason  of  the  transaction. 
The  defendant  the  Arizona  corporation  in  its 
answer  claims  to  be  the  assignee  of  the  cred- 
itors who  proved  their  claims  in  the  bank- 
ruptcy court,  and  to  stand  in  their  shoes; 
but  no  evidence  of  the  assignment  to  that 
company  of  any  claims  is  in  the  record,  and, 
furtiier,  no  proof  of  the  existence  of  any  such 
claims  or  creditors  at  the  time  of  the  e.\- 
ecution  of  the  note  and  mortgage,  or.  In* 
deed,  of  any  bankruptcy  proceedings  at  ali. 
further  than  the  fact  that  the  company  was 
adjudged  a  bankrupt  in  1903,  was  offered. 
We  find  no  ground,  therefore,  upon  which 
the  transaction  may  l>e  avoided  as  an  illegal 
purchase  of  stock  by  the  corporation. 

It  Is  further  alleged  that  the  notes  and 
mortgage  are  invalid  for  the  reason  that  no 
proper  notice  was  given  of  the  special  meet- 
ing of  the  stockholders,  and  that  all  the 
stockholders  of  the  company  did  not  vote  for 
the  resolution.  The  evidence  shows  that  the 
total  outstanding  shares  of  the  stock  of  the 
company  were  14."),495.  that  ail  the  stock- 
holders were  actually  notified  of  the  meeting 
and  that  of  such  amount  133.4S0  shares  were 
voted  at  the  meeting  In  favor  of  the  transac- 
tion ;  the  owners  of  12.015  shares  not  voting 
or  being  present  in  person  or  by  proxy.  It 
therefore  appears  that,  while  the  great  major- 
ity of  the  stock  was  voted  in  favor  of  the 
transaction,  a  small  minority  was  not  present 
and  did  not  by  vote  assent  to  it.  It  is  alleged 
that  the  call  for  the  meeting  was  Invalid,  In 
that  the  object  of  the  special  meeting  was  not 
stated  In  the  call.  If  it  be  that  the  notice 
of  the  special  stockholders'  meeting  was  in- 
sufficient in  not  setting  forth  the  purpose 
for  which  the  same  was  called,  the  mortgage 
was  not  Invalidated  thereby.  A  directors' 
meeting  was  duly  called  and  held,  at  which 
the  execution  of  the  notes  and  mortgages  was 
duly  authorized.  In  the  absence  of  any  stat- 
utorj-  requirement  that  the  assent  of  the 
stwkholders  Is  necessary,  it  Is  the  established 
rule  that  a  corporation  may,  under  the  au- 
thority of  its  board  of  directors  duly  exercls- 
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ed,  without  the  assent  of  the  stockholders, 
authorize  the  execution  o(  such  a  note  and 
mortRage  as  a  part  of  the  business  incident 
to  the  corporation  and  properly  carried  on 
by  the  directors.  Cook  on  Corporations,  § 
808,  and  cases  cited.  We  have  not  had  our 
attention  called  to  any  provisions,  cither  of 
the  VTest  Virginia  statutes  or  the  Arizona 
statutes,  that  require  the  approval  of  such  a 
mortgage  by  the  stockholders.  The  assent 
of  the  stockholders  not  being  a  requisite  of 
the  validity  of  such  mortgage,  the  fact  that 
certain  stock  was  not  represented  at  the 
meeting,  though  not  properly  called,  affords 
no  ground  to  contest  the  validity  of  the  mort- 
gage or  for  the  reversal  of  the  Judgment. 

It  Is  further  urged  that  there  was  no  con- 
sideration passing  from  Gleesou  to  the  cor- 
poration for  the  making  by  the  corporation  of 
the  note  and  mortgage  to  Costello;  It  being 
claimed  that  Gleeson  did  not  transfer  the 
8,000  shares  of  stock  to  the  corporation,  and 
could  not  transfer  It  by  reason  of  a  pooling 
agreement  by  the  terms  of  which  the  stock 
was  held  In  escrow  for  a  certain  length  of 
time  after  the  date  of  the  giving  of  the  mort- 
gage. It  Is  to  be  noted  that  the  stock  was 
only  a  part  of  the  consideration  for  the  ar- 
rangement, and  that.  If  the  claim  alleged 
were  true.  It  would  only  be  a  partial  failure 
of  the  consideration.  It  appears,  however, 
from  the  evidence  In  the  case,  that  the  stock 
did  come  Into  the  possession  of  the  defend- 
ants, since  a  tender  of  the  stock  was  made  In 
conrt  by  them  to  Costello  in  connection  with 
their  demand  for  a  cancellation  of  the  notes 
and  mortgage.  But  In  any  event  the  ground 
alleged  would  afford  no  defense  for  the  com- 
pany upon  this  note,  as  against  Costello. 

The  next  assignment  relates  to  the  alleged 
error  of  the  conrt  in  rendering  judgment  tor 
the  ^802.75  expended  by  Costello  In  perform- 
ing the  assessment  work  not  done  by  the 
company  on  certain  claims.  It  Is  claimed  by 
appellants  that  the  mining  claims  in  contro- 
versy, of  which  there  were  ten,  form  one 
group,  and  that  the  company  had  already 
performed  several  thousand  dollars'  worth  of 
work  upon  one  of  the  claims  for  the  year  in 
question,  and  that  the  work  so  performed 
was  for  the  benefit  of  the  whole  group,  and 
rendered  unnecessary  any  assessment  work 
on  the  other  claims  by  Costello.  However 
this  may  have  been  as  a  matter  of  law,  we 
think  Costello,  under  the  facts,  was  justified 
In  the  performance  of  the  work,  and  that  it 
was  a  proper  subject  of  recovery  In  the  ac- 
tion. The  mortgage  provided  that  the  com- 
pany should  "do  and  perform  the  annual  as- 
sessment work  on  each  of  the  said  mines  and 
mining  claims  not  patented  hereby  mortgaged 
daring  the  continuance  of  this  mortgage,  and 
in  case  the  said  party  of  the  first  part  shall 
fkil  to  do  and  perform  said  annual  assess- 
ment work  on  any  of  said  mines  and  mining 
claims,  and  the  said  party  of  the  second  part 
shall  consider  It  necessary  to  do  and  perform 
said  assessment  work  on  any  or  all  of  said 


mines  and  mining  claims  in  order  to  secure 
the  title  and  right  of  possession  thereto," 
such  expenditure  should  be  a  further  lien  on 
the  mines  described  by  the  mortgage.  Under 
this  explicit  provision  of  the  mortgage,  we 
think  Costello  was  within  his  rights  In  per- 
forming the  assessment  work  on  such  claims 
as  the  company  had  omitted  to  do  the  work 
upon,  and  that  he  was  not,  by  reason  of  the 
perfornmnce  of  a  large  amount  of  work  by 
the  company  on  one  of  the  claims,  obliged 
to  accept  such  work  as  work  done  for  the 
benefit  of  all  the  claims,  and  thereby  risk 
the  chance  of  an  adverse  determination  of 
the  legal  question  as  to  the  suffldency  of 
such  work  for  such  purpose  thus  presented. 

It  is  further  urged  that  the  court  erred  in 
ordering  a  sale  of  the  property  as  an  entirety, 
"for  the  reason  that  the  same  comprised  ten 
separate  mining  claims,  and  each  claim  could 
be  sold  sei>arately."  The  contention  of  the 
appellants  in  this  respect  seems  to  be  at  vari- 
ance with  their  contention  that  the  ten  claims 
comprise  one  group  of  mines,  upon  which 
the  assessment  work  for  one  would  accrue 
to  the  benefit  of  ail.  We  do  not  find  in  the 
record  any  application  to  the  trial  court  to 
make  a  sale  In  parcels,  rather  than  in  an  en- 
tirety, nor  any  ruling  of  the  court  In  that  re- 
spect, or  objection  In  the  lower  court  to  the 
method  of  sale,  nor  was  it  presented  in  the 
motion  for  a  new  trial.  Upon  the  facts  as  they 
are  before  us,  and  upon  the  record,  we  are 
not  disposed  to  review  the  action  of  the  trial 
court  in  its  determination  as  to  the  method 
of  sale.  Furthermore  the  fact  of  the  lien 
on  the  property  of  the  second  mortgage,  not 
yet  due,  may  have  properly  had  weight  with 
the  court  In  the  determination  of  the  method 
of  sale  and  the  application  of  the  proceeds, 
and  the  court's  control  thereof. 

The  court  refused  the  application  of  the 
defendant  companies  for  an  accounting  be- 
tween Gleeson  and  the  West  Virginia  com- 
pany, and  for  a  reference  for  that  purpose; 
and  the  appellants  claim  that  this  was  error, 
since  they  had  a  right  to  have  determined 
what  recovery  should  be  had  by  the  com- 
pany against  Gleeson  on  account  of  any  Judg- 
ment that  might  be  rendered  in  favor  of  Cos- 
tello against  the  company.  Apart  from  the 
fact  that  no  circumstances  had  been  develop- 
ed upon  the  trial  that  made  necessary  or 
proper  the  ascertainment  of  such  facts  by 
means  of  a  reference,  rather  than  by  proof 
adduced  in  court,  the  facts  sought  to  be  thus 
proved  would  have  afforded  no  defense  upon 
this  note  as  against  Costello,  and  were  not 
within  the  issues  in  the  action.  The  court 
was  right  in  denying  the  application. 

It  is  urged  that  the  court  erred  in  refusing 
to  allow  the  testimony  of  the  witness  Mack 
to  stand  as  to  representations  made  to  him  by 
Gleeson  with  respect  to  the  indebtedness  of 
the  company  at  the  time  in  question,  and  as 
to  Mack's  reliance  upon  such  statements.  It 
Is  true  that  such  testimony  might  have  sup- 
ported the  allegation  of  the  answer  that  Glee- 
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Bon  made  representations  to  the  officers  of 
the  company  that  the  company  was  at  the  time 
solvent,  and  that  Mack  relied  thereon;  but, 
wliether  made  or  not,  such  representations, 
and  their  effect  upon  the  officers,  were  not 
material.  In  the  absence  of  proof  of  insolvency 
or  financial  embarrassment  of  the  company. 

The  defendants  offered  in  evidence  a  certi- 
fied copy  of  a  list  of  debts  proved  in  bank- 
ruptcy against  the  West  Virginia  company. 
The  offer  was  objected  to,  and  was  refused. 
The  list  Is  not  preserved  in  the  record,  and 
we  have  no  means  of  knowing  whether  the 
document  was  in  itself  competent.  The  evi- 
dence was  material,  if  it  showed  the  existence 
of  the  debts  at  the  time  of  the  execution  of 
the  note  and  mortgage.  An  examination  of 
the  reporter's  transcript  shows  that  in  ruling 
upon  the  objection  the  court  said :  "I  can't 
admit  it  in  evidence,  unless  there  is  some- 
thing In  it  or  to  it  whereby  we  can  determine 
how  much  of  it  existed  on  .Tanuary  &th,  and 
how  much  accrued  afterwards.  You  present 
me  a  list  of  accounts  in  1903,  without  any  dis- 
tinguishing marks  on  them.  They  do  not 
prove  anything."  The  evidence  offered,  there- 
fore. If  competent,  seems  to  have  been  Imma- 
terial, as  not  tending  to  prove  any  indebted- 
ness at  the  time  of  the  execution  of  the  mort- 
gage. 

The  nineteenth  assignment  of  error  is  as 
follows:  "The  court  erred  in  rejecting  de- 
fendants' offer  to  prove  that  the  Copi)er  Belle 
Mining  Company  of  West  Virginia  was  largely 
Indebted  at  the  time  Gleeson  was  superintend- 
ent of  Its  mining  pro.iwrties,  and  at  the  time 
the  mortgage  was  given  to  Costello,  and  that 
the  Company  thereafter  went  Into  the  hands 
of  the  bankrupt  court,  and  subsequently  while 
in  the  bankruptcy  court,  all  the  creditors' 
claims  were  purchased  by  E.  J.  Monetise  and 
thereafter  transferred  to  the  Co|)por  Belie 
Mining  Company  of  Arizona."  The  evidence 
referred  to  In  this  assignment  of  error  was 
clearly  material,  and  its  exclusion  would  have 
been  error  prejudicial  to  the  appellants.  The 
difficulty  with  the  asslgimient  Is  that  it  is  not 
founded  upon  fact,  as  no  such  testimony  was 
excluded.  There  was  no  evidence  offered  at 
any  time  of  the  purchase  by  or  assignment  to 
the  Arizona  company  of  the  creditors'  claims, 
and  no  offer  of  proof  thereof  refused  by  the 
court.  The  only  evidence  offered  of  the  finan- 
cial condition  of  the  West  Virginia  company 
at  the  time  of  the  execution  of  the  note  and 
mortgage  was  adduced  from  Gloeson  upon 
his  cross-examination  by  defendants'  counsel. 
TTie  com't  allowed  all  the  questions  put  by 
c<junsel  with  regard  to  such  condition  to  lie 
answered,  and  the  testimony  of  the  witness 
(which  was  the  only  testimony  on  the  subject, 
except  as  to  the  Indebtedness  to  Reilly  of 
f(i5<))  showed  the  aswets  of  the  company  at 
the  time  to  be  largely  in  excess  of  its  indel)ted- 
ness.  It  Is  also  claimed  that  the  court  erred 
in  not  admitting  in  evidence  a  certified  copy 
of  the  claim  of  RelUy  filed  in  the  bankruptcy 
proceedings.    This  document  is  not  preserved 


In  the  record,  and  we  cannot,  therefore,  de- 
termine whether  it  was  admissible  or  material. 
But  the  apiMiilauts  do  not  seem  to  have  l>een 
Injured  by  its  exclusion,  as  8ubse<iuently  evi- 
dence was  introduced  which  showed  tliat  the 
indebtetluess  of  the  company  to  Reilly  at  the 
time  in  question  was  some  $<i50. 

Other  errors  are  assigned  in  regard  to  the 
rulings  of  the  trial  court  in  the  rejection  of 
evidence,  but  It  Is  not  necessary  to  omsider 
whether  the  court  was  right  in  the  rulings  r^^ 
ferred  to,  as  the  exclusion  of  the  evidence 
would  not,  under  our  view  of  the  case,  be 
prejudicial  error. 

Passing  to  the  second  cause  of  action  In  the 
complaint,  relating  to  the  four  notes,  for  $1."?,- 
2u0  each,  running  to  Gleeson  and  assigned  by 
him  to  Costello,  we  find  numerous  errors  as- 
signed as  to  the  action  of  the  trial  court  ia 
respect  to  this  branch  of  the  case.  A  demur- 
rer was  interposed  ou  the  ground  that,  under 
the  allegations  in  tlie  complaint,  iicit!u>r  the 
principal  nor  interest  ou  these  nutts  was  due 
at  the  time  the  action  was  brought  The 
first  of  the  notes  was  due  February  4,  100»J 
(subse<iuent  to  the  commencement  of  this  ac- 
tion). The  notes  were  dated  February  4, 
1902,  and  each  provided  that  the  Interest  was 
to  be  paid  yearly  at  the  end  of  each  year, 
and.  If  not  so  paid,  to  t>e  added  to  the  prin- 
cipal and  to  draw  interest  therewith  from  the 
date  of  its  accrual.  The  trial  court  was  of 
opinion  that  under  this  provision  the  interest 
was  not  due,  in  the  sense  that  would  warrant 
a  foreclosure  of  the  mortgage,  as  there  was 
no  provision  in  the  mortgage  for  default  lii 
case  of  nonpayment  of  the  interest  at  any 
time  prior  to  the  maturity  of  the  notes ;  but, 
on  the  contrary,  the  notes  provided  that  if 
the  interest  was  not  paid  it  should  be  added 
to  the  principal  and  draw  interest.  The  de- 
murrer, however,  was  overruled  on  the 
ground  that,  the  court  having  had  its  atten- 
tion called  to  the  existence  of  the  notes  and 
the  second  mortgage  lien  on  the  property,  it 
was  proper  to  take  evidence  of  the  value  of 
the  notes,  in  onler  that  the  surplus  on  the 
sale.  If  any,  should  be  held  subject  to  the 
claims  of  the  second  mortgage.  Upon  the 
trial  the  four  notes  and  the  mortgage  were 
offered  In  evidence  and  objected  to,  on  the 
groimd,  among  others,  that  the  action  was 
prematurely  brought,  since  none  of  the  notes, 
or  the  Interest  thereon,  was  then  due.  The 
court.  In  passing  on  this  objection,  held  that 
the  notes  liad  not  yet  matured,  and  that  the 
terms  of  the  mortgage  did  not  provide  for  the 
foreclosure  of  the  mortgage  because  of  the 
nonpayment  of  the  Interest  at  any  date  be- 
fore the  maturity  of  the  notes,  and  that  the 
validity  of  the  mortgage  did  not  necessarily 
enter  Into  the  trial  of  the  cause,  but,  Inas- 
much as  the  mortgage  had  been  executed  by 
the  company  to  secure  the  payment  of  the 
notes,  and  the  holder  was  thereby  placed  In 
the  iKisitlon  of  a  creditor  against  the  property, 
that  the  notes  would  be  admitted  in  evidenc* 


Digitized  by 


Uoogle 


Ariz.) 


ROMERO  v.  TERRITORY. 


101 


for  tbe  purpose  of  establishing  the  plaintiff 
as  being  the  holder  of  the  notes  and  mort- 
gage, and  for  the  purpose,  in  case  a  fore- 
closure  was  ordered  for  the  collection  of  the 
Judgment  on  the  first  note,  of  enabling  the 
court  to  determine  the  disposition  to  be  made 
of  the  surplus;  and  the  court  admitted  the 
notes  In  evidence  for  that  purpose.  A  similar 
ruling  was  made  with  respect  to  the  second 
mortgage,  covering  the  notes.  Later  on,  when 
the  witness  Costello  was  under  examination, 
the  court  again  stated  that  the  details  regard- 
ing the  mortgages  and  notes  were  not  to  bo 
gone  Into ;  that  proof  was  only  to  be  allowed 
of  the  fact  that  Costello  was  the  owner  and 
bolder  of  tbe  notes  and  mortgage,  and  that 
thoy  had  not  been  paid.  Counsel  for  the  de- 
fendants offered  on  the  record  to  prove,  and, 
if  given  permission  to  interrogate  the  witness, 
to  show  facts  which  would  establish  the  con- 
tention set  up  In  the  answer  that  Oostello  was 
not  a  iKma  fide  holder  for  value  of  the  notes. 
The  court  excluded  the  evidence,  and  any 
evidence  other  than  that  of  the  existence  of 
the  notes  and  mortgage.  In  rendering  judg- 
ment, the  court  did,  however,  render  Judg- 
ment, not  only  for  the  $lo,100  note  given  to 
Costello,  with  Interest  thereon,  and  for  the 
amount  expended  by  him  for  assessment  work 
(tbe  Items  embraced  In  the  first  cause  of  ac- 
tion), but  also  rendered  judgment  for  the  sum 
of  $3,.')23.07,  an  amount  found  to  be  due  the 
plaintiff  on  his  second  cause  of  action  for  In- 
terest that  had  accrued  on  the  four  notes 
in  question,  and  ordered  a  foreclosure  as 
against  the  defendants  to  satisfy  this  amount, 
as  well  as  the  amount  found  due  under  the 
first  cause  of  action.  The  reason  for  this 
action  of  the  trial  court  seems  to  have  been 
that  a  further  examination  of  the  mortgage 
given  to  secure  the  four  notes  In  question  dis- 
closed the  fact  that  by  the  terms  of  the  mort- 
gage. In  case  default  was  made  In  the  pay- 
ment of  Interest  for  the  term  of  three  months 
after  such  interest  became  due,  then  the  mort- 
gagee was  empowered  to  sell  the  property 
covered  by  the  mortgage.  Whatever  may  be 
the  legal  effect  of  the  provisions  of  the  notes 
and  mortgage,  and  the  right  of  the  plain- 
tiff to  secure  in  this  action  a  Judgment  for 
the  amount  of  Interest  then  due.  we  think, 
upon  the  record  in  the  case,  that  the  trial 
court  erred  In  granting  judgment  for  any 
amount  under  this  second  cause  of  action. 
The  record  Is  dear  that  the  court,  not  only 
all  through  the  trial  of  the  case  considered 
that  the  second  cause  of  action  was  not  before 
it  for  adjudication,  but  It  is  clear  that  the 
defendants  were  precluded  by  the  action  of 
the  trial  court  in  that  regard  from  offering 
testimony  which  was  material  to  their  defense 
with  respect  to  Costello's  title  thereto.  Upon 
such  a  state  of  the  record  It  woirld  not  be 
Just  to  the  defendants  to  preclude  them  from 
making  the  proof  desired  and  contesting  tlie 
validity  of  the  notes  and  mortgage  in  ques- 
tion, as  the  Judgment  would  do  pro  tanto. 


The  action  of  the  trial  court  In  holding  tliat 
the  second  cause  of  action,  having  been  pre- 
maturely brought,  was  not  properly  before  It 
in  this  action,  not  being  brought  here  for  re- 
view by  the  plaintiff,  must  be  held  to  be  cor- 
rect. 

The  Judgment  of  the  district  court  Is  there- 
fore modified,  In  so  far  as  it  adjudges  the 
defendants  to  be  indebted  to  the  plaintiff  In 
the  sum  of  $3,52.^.07,  or  any  other  sum,  upon 
the  second  cause  of  action  set  forth  in  the 
complaint,  or  provides  for  a  foreclosure  of 
the  mortgage  to  satisfy  the  same,  without 
prejudice  to  the  plaintiff  to  enforce  such 
rights  as  he  may  have  thereunder.  In  all 
other  respects,  the  Judgment  is  affirmed,  with 
costs  In  this  court  to  tbe  appellants. 

SLOAN  and  CAMPBELL,  JJ.,  concur. 


(12  Ariz.  10) 
ROMERO  et  al.  v.  TEKBITORT. 
(Supreme  Court  of  Arizona.     March  27,  1008.) 

1.  Criminal  T^w— Appeal— Biil  of  Excep- 
tions—Cebtikied  Tbanscbipt. 

Tinder  Rev.  St.  1887,  par.  874,  Rev.  St. 
IJXn,  pt.  2,  tit.  17,  cc.  17.  1».  and  Laws  1907. 
c.  74.  I  15,  requiring  certification  of  a  bill  of  ex- 
ceptions by  the  trial  judge,  and  Code  C!r.  Proc. 
IJXll,  §  Offi,  declaring  that  the  statute  relating 
to  exceptions,  the  record,  and  the  manner  of 
making  oral  proof  a  part  of  the  record  in  civil 
cases  shall  be  applicable  to  all  criminal  cases, 
the  reporter's  transcript  cannot  serve  as  a  bill 
of  exceptions  In  a  criminal  case  unless  certified 
by  the  trial  jndge. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  15,  Criminal  Law,  §  2887.1 

2.  Same- Review  of  Evidence. 

Rulings  with  respect  to  tbe  introduction  or 
exclusion  of  evidence  in  a  criminal  case  cannot 
be  reviewe<l  on  appeal  in  the  absence  of  a  bill 
of  exceptions. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  in.  Criminal  Law,  {  2816.1 

Appeal  from  the  District  Court,  Yuma 
County ;  Ijefore  Justice  John  II.  Campbell. 

Rafael  Romero  and  another  wei'e  convicted 
of  a  felony,  and  they  appeal.    Aflirmed. 

Charles  L.  Brown,  for  appellants.  E.  S. 
Clark,  Atty.  Gen.,  for  tbe  Territory. 

KENT,  C.  J.  The  appellants,  having  been 
indicted  and  convicted  iu  the  com't  below  for 
the  coumilssiou  of  a  felony,  liave  appealed. 

The  only  question  discussed  in  tbe  brief  of 
tbe  appellants  Is  the  alleged  error  of  the  trial 
court  In  the  admission  of  testimony.  There 
is  no  bill  of  exceptions  nor  statement  of  facts; 
and,  while  tbe  reporter's  transcript  of  evi- 
dence tias  been  sent  up  to  this  court,  it  has 
not  been  certified  by  the  Jtidge  below.  Sec- 
tion 083  of  the  Code  of  Criminal  Procedure 
of  1901  provides  as  follows:  "The  statute  re- 
lating to  exceptions,  what  constitutes  tiie  rec- 
ord, and  the  manner  of  making  oral  proof  a 
part  of  tbe  record  In  civil  cases  is  hereby 
made  applicable  to  all  criminal  cases."'  In 
order  that  the  statement  of  facts  shall  ojjer- 
ate  as  a  bill  of  exceptions,  it  is  necessary  un- 
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<ler  our  statute  relating  to  exceptions,  what 
c-oustitutes  the  record,  and  the  manner  of 
waking  oral  proof  a  part  of  the  record  In  civil 
cases,  that  the  same  shall  be  certified  by  the 
trial  judge.  These  prorlslous  of  the  statutes 
have  existed  for  many  years  (paragraph  87-i, 
Rev.  St.  1887;  chapters  17  and  19,  p.  2,  tit.  17, 
Rev.  St.  1001;  section  15,  c.  74,  Laws  1907), 
and  we  have  repeatedly  held  that  under  our 
statutes  the  reporter's  transcript  cannot  serve 
as  a  bill  of  exceptions,  and  that  the  rulings 
of  the  court  with  respect  to  the  Introduction  or 
exclusion  of  evidence  cannot  be  reviewed  on 
appeal  to  this  court  In  the  absence  of  a  bill 
of  exceptions,  unless  the  reporter's  transcript 
has  been  certified  by  the  trial  Judge;  In  other 
words,  that  the  reporter's  transcript  cannot 
serve  as  a  bill  of  exceptions  unless  It  is  so 
certified.  Tletjen  v.  Snead,  3  Ariz.  196,  24 
Pac.  324;  Smith  v.  Blackmore,  3  Ariz.  348, 
29  Pac.  15;  City  of  Tombstone  v.  Reilly,  4 
Ariz.  102,  33  Pac.  823 ;  Meyers  v.  Farmers'  & 
Merchants'  Bank,  7  Ariz.  67,  60  Pac.  880; 
Leatherwood  v.  Richardson  (Ariz.)  89  Pac. 
503;  Montezuma  Canal  Co.  v.  Smithville 
Canal  Co.  (Ariz.)  89  Pac.  512 ;  Liberty  Mining 
&  Smelting  Co.  v.  Geddes  (Ariz.)  90  Pac.  332. 
These  provisions  of  our  statutes  relating  to 
appeals  are  by  section  983  of  the  Code  of 
Criminal  Procedure,  supra,  made  applicable 
to  appeals  in  criminal  cases,  and  are  as  bind- 
ing upon  appellants  and  upon  the  court  in 
criminal  cases  as  In  civil  cases.  Upon  the 
state  of  the  record,  therefore,  In  this  case,  we 
cannot  consider  the  question  argued  by  coun- 
sel for  appellants  in  his  brief. 

No  error  appearing  upon  the  record  of  the 
case  as  It  Is  before  us.  the  Judgment  of  the 
district  court  is  aflJrmed. 

SLOAX,  DOAX,  and  XAVE,  JJ.,  concur. 


(HArlz.  14) 

MOLIXA  V.  TERRITORY. 
(Supreme  Court  of  Arizona.     March  27,  1908.) 

1.  Criminal  Law— Appeal— Biii  op  Excep- 
tions—Cebtification. 

Under  Pen.  Code  1901,  §  983,  providing  that 
the  statutes  concerning  the  taking  of  oral  mat- 
ters part  of  the  record  in  civil  cases  are  con- 
trolling alike  in  criminal  cases,  the  certificate  of 
th«  trial  judge  to  the  reporter's  transcript,  or  to 
a  statement  of  facts  covering  objections  to  the 
court's  rulings  on  evidence,  and  with  reference 
to  instructions  to  the  jury,  is  necessary  to  a 
review  thereof  on  appeal. 

[Ed.  Xote. — For  cases  in  point,  see  Cent.  Dig. 
vol.  15,  Criminal  Law,  §  2887.] 

2.  Homicide  —  Indictment  —  Meaks  ob  In- 
strument. 

Ad  indictment  for  homicide  is  not  fatally 
defective  because  it  fails  to  allege  the  means  or 
instrument  by  which  the  wound  was  inflicted,  or 
the  nature  of  such  wound. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  20,  Homicide,  f  215.] 

Appeal  from  District  Ck)urt,  Yuma  County; 
before  Justice  John  H.  Campbell. 

Ygnacio  L.  Molina  was  convicted  of  man- 
slaughter, aud  he  appeals.    Affirmed. 


A.  Buck  and  Thos.  D.  Molloy,  for  appel- 
lant. E.  S.  Clark,  Atty.  Gen.,  and  P.  Tllllng- 
hast,  for  the  Territory. 

XAVE,  J.  Molina  was  Indicted  of  murder, 
and  under  the  indictment  was  convicted  of 
manslaughter.  From  the  Judgment  of  con- 
viction he  has  appealed. 

His  assignments  of  error  raise  questions 
based  upon  the  testimony,  the  court's  rulings 
during  the  trial,  and  the  instructions  to  the 
Jury.  The  statutes  concerning  the  making 
of  these  oral  matters  part  of  the  record  in 
civil  cases  are  controlling  alike  In  criminal 
cases.  Section  083,  Pen.  Code  1901.  The  cer- 
tificate of  the  trial  Judge  to  the  reporter's 
transcript  of  these  proceedings  or  to  a  state- 
ment of  facts  covering  them  is  a  prerequi- 
site to  the  examination  thereof.  Laws  1907, 
p.  129,  c.  74,  i  15,  suIkL  5.  Romero  v.  Ter. 
(decided  at  this  term)  95  Pac.  101 ;  Liberty, 
M.  &  S.  Co.  V.  Geddess  (Ariz.)  90  Pac.  332; 
Montezuma  Canal  Co.  v.  Smithville  Canal 
Co.  (Ariz.)  89  Pac.  512:  Leatherwood  v.  Rich- 
ardson (Ariz.)  89  Pac.  503;  Myers  v.  Bank,  7 
Ariz.  67,  60  Pac.  880;  Tombstone  v.  Reilly,  4 
Ariz.  102,  33  Pac.  823;  Smith  v.  Blackmore. 
3  Ariz.  349,  29  Pac.  15;  Tletjen  v.  Snead,  3 
Ariz.  196,  24  Pac.  324.  The  record  is  not 
so  authenticated  in  this  case,  and  may  not 
be  considered. 

Turning  to  an  examination  of  those  por- 
tions of  the  record  which  are  properly  before 
us  to  ascertain  whether  there  are  funda- 
mental errors,  we  find  only  one  matter  mer- 
iting consideration.  The  charging  part  of 
the  indictment  is  "that  the  said  Ygnacio  L. 
Molina,  on  or  about  the  20th  day  of  April, 
A.  D.  1906,  and  before  the  finding  of  this  in- 
dictment, at  the  county  of  Yuma,  territory  of 
Arizona,  unlawfully,  willfully,  feloniously, 
deliberately,  premeditatedly,  and  of  bis  mal- 
ice aforethought  did  kill  and  murder  Jim,  a 
Cocopah  Indian,  a  human  being,  whose  true 
name  is  unknown  to  the  grand  Jury,  by  then 
and  there  willfully,  unlawfully,  feloniously, 
deliberately,  premeditatedly,  aud  of  his  mal- 
ice aforethought  inflicting  upon  the  l>ody  of 
him,  the  said  Jim,  a  Cocopah  Indian,  a  mor- 
tal wound,  from  the  effects  of  which  mortal 
wound  he,  the  said  Jim,  a  Cocopah  Indian, 
did  then  and  there  die."  The  defendant  de- 
murred to  this  indictment  upon  the  ground, 
among  others,  "that  It  does  not  allege  the 
menus  or  lustrunicnt  by  which  the  mortal 
wound  was  inflicted  or  the  nature  of  the 
wound  Infilcted."  It  is  well  known  that  our 
Penal  Code  was  adopted  almost  in  Its  entire- 
ty from  the  Penal  Code  of  California.  The 
statutes  defining  murder,  prescribing  the  form 
of  indictments,  and  defining  what  shall  con- 
stitute sufficient  indictments  have  their  origin 
In  the  California  Code.  At  a  period  ante- 
dating our  adoption  of  these  statutes  the  Su- 
preme Court  of  California  determined  that 
under  these  provisions  it  is  not  necessary  in 
an  indictment  for  murder  to  state  the  In- 
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s'tninient  with  which  the  killing  was  accom- 
]>Itshed  (though  preferable  to  do  so),  or  to  de- 
fine the  nature  of  the  wounds  inflicted.  The 
early  decisions  have  been  adhered  to  consist- 
ently by  that  court  until  the  present  time. 
The  reasons  for  so  determining  are  suffldent- 
ly  set  forth  in  the  opinions.  We  believe  these 
decisipiis  to  be  well  founded.  The  Indictment 
Is  puinolent.  People  v.  Stcventon,  9  Cal.  273: 
People  V.  King,  27  Cal.  507,  87  Am.  Dee.  95; 
People  V.  Alvlso,  55  Cal.  230;  People  v.  Hong 
Ah  I>nck,  Gl  Cal.  3S7;  People  v.  Davis,  73 
Cal.  355,  15  Pac.  8;  People  v.  Hyndman,  99 
Cal.  1.  33  Pac.  782;  People  v.  Suesser,  142  Cal. 
336.  75  Pac.  1093. 

There  api)earing  no  fundamental  error  in 
the  record,  the  Judgment  Is  aflirmed. 

KENT,  C.  J.,  and  SLOAN  and  DOAN,  XT., 
concur. 


(II  Ariz.  IM) 

RICHARDSON  et  al.  v.  AINSA. 
(Supreme  Ourt  of  Arizona.    March  27,  1908.) 

1.  Appeai.— Law  of  Case. 

The  decision  of  the  federal  Supreme  Court 
on  appeal  from  a  judgment  di.smissing  a  cause 
for  want  of  jurisdiction  of  the  trial  court  over 
the  subject-matter,  which  adpudges  that  the 
court  has  jurisdiction  thereof,  is  the  law  of  the 
case  on  a  subsequent  trial. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  f  4(>C1.] 

2.  Statutes  —  CoNSTBUCTiON  —  Stbict     Con- 

STBUCTIOS. 

A  statute  in  derogation  of  a  common-law 
right  must  be  strictly  construed. 

(Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  44,  SUtutes,  S  320.] 

3.  Pdbuc  Lands— GRANTa—CoHFiBMATioN— 
Effect. 

The  provision  in  the  act  of  Congress  creat- 
ing the  Court  of  Private  Land  Claims  with  juris- 
diction to  determine  the  rights  of  claimants  un- 
der Mexican  land  grants,  etc..  that,  where  land 
decreed  to  any  claimant  shall  have  been  granted 
by  the  United  States  to  another,  the  title  of 
the  latter  shall  remain  valid,  notwithstanding 
the  decree  does  not  apply  to  confirmation  of 
grants  in  suits  liy  the  government  against  claim- 
ants, who  did  not  voluntarily  appear  to  obtain 
the  benefits  of  the  act,  and  where  the  court  in 
a  suit  by  the  government  against  plaintiff  and 
defendant  confirmed  a  grant  to  plaintiff  without 
excepting  the  lands  of  defendant,  though  by  the 
pleadings  its  attention  was  called  to  the  fact 
that  titles  had  been  issued  to  portions  of  the 
grant  by  the  United  States  to  defendant,  plain- 
tiff obtains  title,  and  is  entitled  to  quiet  title 
as  against  defendant. 

Appeal  from  District  Court,  Santa  Cruz 
Connty;  before  Justice  Campbell. 

Action  by  Frank  Ely  prosecuted  on  his  death 
by  Santiago  Alnsa,  administrator  with  will 
annexed,  against  R.  R.  Bichardson  and 
others.  From  a  judgment  for  plaintiff,  de- 
fendant R.  R  Richardson  appeals.    Affirmed. 

3.  B.  Wright,  for  appellant  S.  M.  Frank- 
lin, for  appellee. 

SLOAN,  J.  This  suit  was  originally  brought 
in  the  district  court  of  Pima  county  by  one 
Frank  Ely  in  1887,  and  was  entitled  "Frank 


Ely  v.  New  Mexico  &  Arizona  Railroad  Com- 
pany et  al."  The  complaint  was  in  form  one 
to  quiet  title,  the  subject-matter  of  the  action 
being  a  Mexican  land  grant  situated  in  Santa 
Cruz  county,  and  known  as  the  "Ranch©  San 
Jose  de  Sonoitn."  The  grant,  at  the  time  the 
suit  was  brought,  was  unconfirmed.  The  de- 
fendants, of  whom  there  were  a  large  number, 
demurred  to  the  complaint  upon  the  ground 
that  It  did  not  state  a  cause  of  action.  In  that 
It  appeared  therein  that  the  plaintiff  was  not 
in  the  pos.«iesalon  of  the  grant,  and  In  order 
to  maintain  the  action  was  required  to  show 
that  he  was  without  adequate  remedy  at  law, 
and  to  set  up  grounds  for  equitable  relief. 
This  demurrer  was  sustained.  This  court 
affirmed  this  ruling  of  the  district  court  where- 
upon the  plaintiff  appealed  to  the  Supreme 
Court  of  the  United  States,  which  reversetl 
the  judgment  of  this  court,  and  remanded  the 
cause  for  trial.  In  1893,  Ely  having  in  the 
meantime  died,  and  Santiago  Ainsa,  as  ad- 
ministrator with  the  will  annexed,  having 
been  substituted  as  plaintiff,  the  case  was 
tried  on  its  merits,  and  judgment  entered  dis- 
missing the  case  upon  the  ground  that  the 
court  had  no  Jurisdiction  over  the  subject- 
matter  of  the  action,  for  the  reason  that  It 
appertained  to  the  title  of  an  unconfirmed 
Mexican  land  grant.  This  judgment  was 
affirmed  on  appeal  by  this  court  but  subse- 
quently reversed  by  the  Supreme  Court  of  the 
United  States,  175  U.  8.  91,  20  Sup.  Ot  33,  44 
L.  Ed.  84.  The  holding  of  the  Supreme  Court 
of  the  United  States  was  that,  after  the  pas- 
sage of  the  act  ef  Congress,  approved  March 
3,  1801,  c.  539,  26  Stat.  854  (U.  S.  Comp.  St. 
1901,  p.  7C5),  establishing  the  Court  of  Private 
Land  Claims,  the  courts  of  this  territory  had 
jurisdiction,  as  between  private  parties,  to  de- 
termine the  title  of  an  unconfirmed  Mexican 
grant,  which  had  not  been  rejected  by,  or  was 
not  pending  before.  Congress,  and  which  was 
asserted  to  be  complete  and  perfect  at  the 
date  of  the  cession.  It  was  therefore  found 
that  the  court  had  jurisdiction  of  the  case. 
The  complaint  was  amended  by  consent  on  the 
27th  day  of  September,  1907,  in  the  respect 
that  certain  defendants  were  omitted  from  the 
suit,  among  them  being  the  railroad  company, 
and  certain  additional  facts  being  set  up.  Tlie 
essential  allegations  of  this  amended  com- 
plaint are:  That  the  plaintiff,  as  administra- 
tor with  the  will  annexed  of  the  estate  of 
Frank  Ely,  deceased,  Is  the  owner  in  fee  of 
the  grant  In  question;  that  at  the  time  of 
the  Gadsden  Purchase  this  grant  was  com- 
plete and  perfect;  that  In  1902  the  United 
States  brought  suit  In  the  Court  of  Private 
Land  Claims  against  plaintiff  and  the  defend- 
ants in  this  suit  to  try  the  title  of  said  grant; 
that  thereafter  said  Court  of  Private  Land 
Claims  conflmied  said  grant  in  plaintiff  as  a 
valid,  complete,  and  perfect  grant  at  the  date 
of  the  cession,  and  specifically  described  the 
boundaries  thereof;  that  thereafter,  in  pur- 
suance of  said  decree  of  confirmation,  the 
United  States  issued  Its  patent  to  said  grant 
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to  tbe  original  grantee  from  tbe  Mexican 
government,  bis  heirs,  successors  in  Interest, 
and  assigns ;  tbat  tbe  defendants  and  eacb  of 
tbem  were,  wltbout  any  right,  title,  or  inter- 
est, asserting  claims  to  the  lands  included 
within  the  boundaries  of  said  grant  as  thus 
confirmed  and  patented.  Tbe  defendants  In 
their  answer,  among  other  defeusee,  set  up 
various  patents  from  tbe  United  States  Issued 
before  the  original  suit,  uuder  tlie  various 
land  laws  of  tbe  United  States,  and  prayed 
that  these  titles  be  quieted  as  against  plain- 
tifF.  Tbe  cause  was  tried  upon  the  issues  thus 
presented,  and  judgment  rendered  in  favor  of 
the  plaintiff.  From  this  judgment  the  defend- 
ant R.  R.  Richardson  has  appealed. 

Counsel  for  appellant  has  raised  two  ques- 
tions by  his  assignments  of  error:  First,  tliat  tbe 
lower  court  had  no  jurisdiction  over  the  sub- 
jeet-matterof  tbe  action ;  second,  tbat  imder  the 
provisions  of  tbe  act  of  Congress  creating  the 
Court  of  Private  Land  Claims  appellant's 
lands,  baring  been  theretofore  patented  by  tbe 
United  States,  were  eliminated  from  tbe 
grant,  notwithstanding  the  confirmation  of 
the  title  by  the  Court  of  Private  Land  Claims 
and  the  patent  from  tbe  government. 

1.  The  question  of  jurisdiction,  whatever 
might  otherwise  have  been  open  to  adjudica- 
tion by  us  in  this  resiiect,  has  been  definitely 
settled  adversely  to  the  contention  of  appel- 
lant by  the  Supreme  Court  of  the  United 
States  upon  tbe  second  apijeal  in  this  cause. 
The  question  of  jurisdiction  was  directly  de- 
cided in  that  case,  and  this  ruling  has  l)ecomc 
the  law  of  the  case.  United  States  v.  Caniou, 
184  U.  S.  572,  22  Sup.  Ct.  505,  46  L.  Ed.  004; 
Thompson  v.  Maxwell  Land  Grant  &  R.  Co., 
168  U.  S.  4.51,  18  Sup.  Ct.  121,  42  L.  Ed.  5.3.0; 
Snyder  v.  Pima  County.  6  Ariz.  41,  .53  Pac.  6. 

2.  The  act  creating  the  Court  of  Private 
Land  Claims  conferred  upon  It  jurisiliction  in 
three  classes  of  cases.  The  first  class  In- 
cluded suits  brought  by  claimants  of  Mexican 
land  grants  whlcli,  at  tbe  time  of  the  |)asi?age 
of  the  act,  were  unconfirmed  or  not  otherwise 
finally  decided  upon,  and  which  were  not  al- 
ready complete  and  j)erfected,  to  have  such 
grants  validated  and  confinued  and  their 
boundaries  ascertained.  The  second  class  In- 
cluded suits  brought  by  claimants  of  grants 
which  had  not  been  acted  upon  by  Congre.<ss, 
and  which  were  asserted  to  have  l)een  com- 
plete and  perfect  at  the  time  of  tbe  cession 
from  Mexico  to  the  United  States  of  tbe  ter- 
ritory wherein  they  might  He.  to  have  the 
titles  to  such  grants  confirmed  and  their 
boundaries  ascertained.  As  to  such  latter 
cases  the  act  specifically  provlde<l  that  "con- 
firmation shall  be  for  so  much  land  only  as 
such  perfectetl  title  shall  be  found  to  cover, 
always  excepting  any  part  of  such  land  that 
shall  have  been  disposed  of  by  the  United 
States,"  etc.  The  third  class  Included  suits 
brought  by  the  Unltetl  States  against  claim- 
ants of  grants  who  should  not  voluntarily  ap- 
ply to  siild  court  for  the  conflnnation  of  said 
grants  in  cases  where,  in  the  opinion  of  the  | 


Attorney  General,  the  titles  to  such  grants 
should  be  adjudicated  and  the  boundaries 
ascertained. 

Section  14  of  tbe  act  reads  as  follows: 
'That  if  In  any  case  It  ahall  appear  that  tbe 
lands  or  any  part  thereof  decreed  to  any 
claimant  under  tbe  provisions  of  this  act  shall 
have  been  sold  or  granted  by  tbe  United 
States  to  any  other  person,  such  title  from  tbe 
United  States  to  such  other  person  shall  re- 
main valid,  notwithstanding  such  decree,  and 
upon  proof  being  made  to  the  satisfaction  of 
said  court  of  such  sale  or  grant,  and  tbe  value 
of  the  lands  so  sold  or  granted,  such  court 
shall  render  judgment  in  favor  of  such  claim- 
ant against  the  United  States  for  the  reason- 
able value  of  said  lands  so  sold  or  granted," 
etc. 

Tbe  question  presented  Is  whether  said 
section  14  applies  to  those  cases  which,  under 
the  provisions  of  the  act.  might  l>e  brought 
against  grant  claimants  who  might  not  vol- 
untarily sue  for  the  confirmation  of  their 
titles,  and  whose  titles,  in  suits  brought  by 
the  United  States,  should  be  found  by  the 
Court  of  Private  I^nd  Claims  to  have  been 
complete  and  perfect,  and  who  should  receive 
patents  to  the  lands  included  within  tbe 
lK>undaries  of  tbe  grants  confirmed  to  tbem. 
It  has  been  held  by  tbe  Supreme  Court  of 
the  United  States  in  United  States  v.  Mar- 
tinez, 184  U.  S.  441.  22  Sup.  Ct.  422,  46  L.  Ed. 
<!S2,  that  said  section  14  of  the  act  does  apply 
to  the  second  class  of  cases  we  have  enumer- 
ated, and  that  one  holding  a  Mexican  land 
grant  by  perfect  and  complete  title,  who 
brought  suit  In  the  Court  of  Private  Land 
Claims  for  the  confirmation  of  his  title,  did 
so  upon  the  condition  that.  If  any  portion  of 
such  lands  might  be  found  to  be  sold  or  grant- 
ed by  the  United  States  to  another  person, 
the  title  from  the  X'nited  States  to  such  other 
person  should  remain  valid,  and  that  In  such 
case  he  might  obtain  judgment  against  the 
ITnlted  States  for  the  value  of  the  land  so 
granted.  We  know  of  no  case,  however,  de- 
cided by  tbe  Supreme  Court  of  the  United 
States,  or  by  any  federal  or  state  court,  in 
which  the  precise  question  here  presented 
has  been  decided. 

The  Secretary  of  the  Interior,  In  the  case 
of  Ely's  .Administrator  v.  MacKee,  34  L.  D. 
C12,  has  construed  the  act  as  limiting  tbe 
application  of  said  section  14  to  cases  of  con- 
firmations of  grants  where  the  grant  claim- 
ants have  brought  suit  in  the  Court  of  Pri- 
vate Land  Claims,  and  as  not  applying  to 
cases  of  confirmation  of  grants  in  suits 
brought  by  the  government  against  claim- 
ants who  have  not  voluntarily  appeared  in 
said  court  to  obtain  the  benefits  of  the  act. 
The  Secretary  In  his  decision  points  out  the 
distinction  l>etween  the  two  classes  of  claim- 
ants, and  applies  to  the  latter  tbe  doctrine 
expressed  in  Aiusa  v.  New  Mexico  &  Arizona 
Railroad  Company,  supra,  that  the  private 
holder  of  any  <>omplete  and  perfect  grant 
may,  ut  bis  election,  have  its  validity  deter- 
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miued  as  against  tbe  United  States  in  ttie 
Court  of  Private  Land  Claims,  but  tliat  In 
case  he  should  not  so  elect  bis  title  will  nev- 
ertheless be  valid  and  enforceable  in  the  ordi- 
nary courts  of  Justice,  and  under  the  treaty 
with  Mexico  he  Is  entitled  to  have  his  title 
recognized  In  the  latter  courts  as  the  absolute 
owner  In  fee  of  such  grant.  lie  distinguishes 
between  tbe  case  of  one  voluntarily  seelilng 
relief  under  the  act  in  the  Court  of  Private 
Land  Claims  and  the  case  of  one  who  was 
brought  into  such  court  at  the  suit  of  the 
United  States.  Tbe  reasoning  is  that  the 
claimant  who  chose  to  avail  himself  of  the 
act,  and  who  brought  suit,  was  boiuid  by  the 
terms  Imposed,  and  must  be  held  to  have  ac- 
cepted the  condition  that  he  should  not  have 
decreed  to  him,  in  any  such  suit,  land  the  title 
to  which  had  passed  to  other  parties  from  the 
United  States.  In  the  latter  case  the  appear- 
ance of  the  grant  claimant  not  being  volun- 
tary, and  he  not  being  bound  by  the  act  to  In- 
voke the  aid  of  the  court  in  the  settlement 
and  confirmation  of  bis  title,  and  having  all 
tbe  title  that  was  necessary  to  enforce  his 
rights  as  the  owner  of  tbe  grant  In  the  ordi- 
nary courts  of  justice,  the  act  should  not  be 
construed  as  Intending  that  the  suit  brought 
by  the  United  States  should  operate  arbitrar- 
ily to  confiscate  his  claim  or  any  portion 
thereof  against  his  consent ;  that  before  such 
a  construction  should  be  given  the  act,  It 
being  In  derogation  of  a  common-law  right,  It 
ought  to  clearly  appear  from  the  statute, 
which,  In  such  case,  is  to  be  strictly  con- 
strued. 

The  record  In  this  case  discloses  that  the 
Court  of  Private  Land  Claims  did  not  except 
the  lands,  or  that  of  any  other  of  the  defend- 
ants from  its  decree  of  confirmation,  although 
by  the  pleadings  It  appears  that  its  attention 
was  called  to  the  fact  that  titles  had  been 
Issued  to  portions  of  the  grant  by  the  United 
States  to  said  defendants.  We  infer  from 
this,  therefore,  that  the  Court  of  Private 
Land  Claims  construed  the  act  as  did  the 
Secretary  of  the  Interior  In  the  MacKee  Case. 
The  reasoning  of  the  Secretary  In  the  latter 
case  is  convincing,  and,  no  other  authority 
appearing  to  the  contrary,  we  adopt  his  con- 
struction of  the  act.  It  follows,  therefore, 
that  appellant's  lands  were  not  excepted 
from  the  confirmation  of  the  grant  and  from 
tbe  patent  of  the  government 

The  judgment  Is  therefore  affirmed. 

KENT,  C  X,  and  DOAN  and  NAVE,  JJ., 
concur. 


(M  Arit.  at) 

GREENE  et  al.   v.   HEREFORD. 

(Supreme  Court  of  Arizona.     March  27,  1908.) 

1.  AppEAiy— Review— Inteblocutoby    Oroebs 
—Judgment  on  Pleading. 

The  denial  of  a  motion  for  judf^ent  on  the 
pleading,  in  the  absence  of  error  assigned  to 
the  '  rolmg  or  appeal   taken   therefrom,  cannot 


be  considered  on  an  appeal  from  the  final  judg- 
ment rendered. 

2.  Same— Review— Hakmless  Ebbob— Pijiad- 

ING — JOBOSS-GOMPLAINT — MOTION  TO   STRIKE. 

Where  plaintiff,  In  an  action  to  recover 
compensation  for  services  as  attorney,  moved 
to  strilie  a  cross-complaint,  and  also  demurred 
tliereto,  and  the  court  su-stained  the  motion  to 
strilce,  and  overruled  the  demurrer  on  account  of 
the  cross-complaint  having  been  striclten  oat, 
it  is  immaterial  to  the  defendant  that  tbe  wrong 
form  of  dixposing  of  the  cross-complaint  was 
used. 

3.  Set-Otf  and  C0UNTKBCI.AIK— Subjects  or 
Counterclaim  —  Claims  Ajusino  out  of 
Same  Transaction. 

Under  the  statute  anthorizing  counterclaims 
founded  on  a  cause  of  action  arising  out  of,  or 
Incident  to,  or  connected  with,  plaintiff's  cause 
of  action,  defendant,  in  an  action  to  recover 
compensation  for  services  as  an  attorney  for 
tiie  buying  up  of  scrip  lands,  may  not  set  up 
as  a  counterclaim  a  cause  of  action  arising  from 
the  failure  of  plaintiff  to  deed  other  lands  bought 
with  money  of  defendant,  and  which  on  demand 
plaintiff  had  refused  to  deed. 

[Kd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  43,  Set-Off  and  Counterclaim,  f  |  4^51.] 

4.  Depositions— Failure  of  Witness  to  Ap- 
pear—Interrogatories  Taken  as  Conpess- 
ED— Effect  on  Subsequent  Testimony. 

Rev.  St.  ItlOl,  §J  2ol0,  2517.  authorizes  a 
notary  to  compel  the  attendance  of  witnesses  to 
answer  interroeatories  on  the  taking  of  deposi- 
tions ;  and  when  these  provisions  liave  i)een 
complied  with  by  the  notary,  and  a  witness  fails 
to  appear,  tbe  interrogatories  may,  under  sec- 
tion 2<'>31,  be  taken  as  confessed.  Held,  that 
the  testimony  of  one  who  failed  to  appear  liefore 
the  notary  was  not  inadmissible  at  tbe  subse- 
quent trial,  on  the  ground  that  no  evidence  in- 
consistent with  the  interrogatories  taken  as  con- 
fessed was  admissible,  where  ttie  notary  did  not 
comply  with  sections  2.510,  2517,  since  in  such 
case  the  penalty  provided  by  section  2531  was 
not  incurred. 

5.  Arobnet  and  Client— Right  to  Compkn- 
BATioN — Negligence. 

In  an  action  to  recover  compensation  for 
services  as  an  attorney,  defended  on  the  ground 
of  his  negligence  or  want  of  due  dilig;ence  in 
purchasing  scrip  land  at  the  lowest  price  pos- 
sible, testimony  of  one  witness  that  at  one  time 
the  value  of  scrip  did  not  exceed  $2.50  per  acre, 
which  testimony  was  qualified  by  the  witness 
stating  that  he  gave  it  oni^  from  liearsay,  is 
not  suflScient  to  show  negligence  or  want  of 
diligence  of  the  attorney,  though  he  paid  f4.85 
per  acre  for  the  land  purchased. 

6.  Trial  — Instructions- Applicability  to 
Evidence. 

A  requested  instruction,  not  applicable  to 
the  evidence,  is  properly  refused. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  4C,  Trial,  ||  586-«12.f 

7.  Same— Instructions  Already  Given. 

The  refusal  of  an  instruction  substantially 
covered  by  one  given  is  not  error,  as  tbe  court 
is  not  obliged  to  repeat  instructions  once  given, 
or  to  place  substantially  the  same  idea  before 
the  jury  in  several  different  initructions,  differ- 
ing but  slightly  in  their  phraseology. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  40,  Trial,  {«  651-059.] 

8.  Same— Invading  Province  of  Jury. 

An  instruction,  in  an  action  for  compensa- 
tion b^  an  attorney,  that  if  the  Jury  find  from 
the  evidence  that  by  tbe  terms  of  the  contract 
of  employment  plaintiff  was  to  give  his  entire 
time  and  attention  to  the  service  of  defendant, 
the  evidence  is  insufficient  to  warrant  the  jury 
in  finding  that  such  provision  of  the  contract 
was  waived  by  defendant,  is  erroneous,  since 
the  very  duty  of  the  jury  is  to  determine,  where 
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there  ]s  any  evidence,  whether  such  evidence 
is  sufficient  or  insufficient  to  warrant  the  jury 
in  finding  tlie  fact  in  support  of  which  such 
evidence  was  offered. 

[Ed.  Note.— For  oases  in  point,  see  Cent.  Dig. 
vol.  ■Hi,  Trial,  §§  439-406.] 

9.  AppEALr-REViEw— Examination   op  Wit- 
ness. 

Where  an  objection  is  sustained  to  the  ques- 
tion put  to  a  witness,  but  the  witness  answers, 
and  the  answer  is  neither  withdrawn  nor  strick- 
en out,  and  remains  in  the  record,  an  assign- 
ment of  error  to  such  ruling  is  idle. 

10.  Dbpobitions  — Intebbooatobies— Respon- 
sivenf8s  of  answer. 

Where  an  interrogatory  calls  upon  depo- 
nent to  state  conversations  which  be  had  with 
n  |)erson,  and  asks  him  to  state  when  and  where 
I'.ich  of  such  conversations  took  place,  and  who 
v.-i-s  preKont,  and  all  that  was  said,  the  answer 
is  properly  stricken  out,  where  the  witness  did 
not  attempt  to  give  the  conversations,  but  only 
.-tated  that  he  told  the  person  certain  things, 
and  where  a  large  portion  of  the  answer  is  in- 
<'ompetent,  because  it  is  testimony  concerning 
the  contents  of  written  documents  and  witness 
ronclusions  as  to  the  effect  thereof. 

11.  Appeai/— Assignment  of  Ebbobs— Neces- 
sity. 

Exclusion  of  a  deposition  at  the  trial,  not 
assigned  as  error,  cannot  be  considered  on  ap- 
jx'al. 

12.  Depositions  —  Admissibilitt    in    Evi- 
dence. 

VV'here  a  deposition  is  excluded  at  a  trial, 
a  request  to  permit  the  reading  of  an  answer  to 
an  interrogatory  in  such  deposition  is  properly 
denied. 
1.1.  Evidence— Documents— Best  Evidence. 

A  general  manager  of  a  corporation  may 
not  testify  as  to  what  the  nature  of  his  duties 
are,  where  the  by-laws  of  the  corporation  pre- 
scribe such  duties,  since  the  by-laws  are  the 
best  evidence. 

14.  Witnesses  —  Examination  —  Leading 
Questions. 

A  question  to  a  witness,  ''Did  Mr.  H.  deny 

that  he  had  agreed  to  give  Mr.  G.'s  business  his 

entire  attention?"  is  leading  and  objectionable. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 

vol.  50,  Witnesses,  §  838.] 

Appeal  from  District  Court,  Pima  County; 
before  Justice  John  H.  Campbell. 

Action  by  Frank  U.  Ilereford  against  W. 
C.  Greene  and  the  Greene  Cattle  Company 
to  recover  compensation  for  services  as  attor- 
ney. From  a  judgment  for  plaintiff,  defend- 
ants appeal.    Affirmed. 

Eugene  S.  Ives,  S.  L.  Pattee,  and  S.  V. 
MtClure,  for  appellants.  S.  E.  Ilazzard  and 
Frank  H.  Hereford,  for  apijellee. 

DOAN,  J.  On  April  26,  1906,  Frank  H. 
Hereford  was  an  attorney  at  law,  practicing 
lu  the  courts  of  the  territory  of  Arizona  with 
one  Seth  E.  Ilazzard,  under  the  firm  name  of 
ilereford  &  Hazzard.  At  that  time  W.  C. 
(ireene  was  the  president  of  the  Greene  Cat- 
tle Company,  and  in  behalf  of  himself  and 
the  Greene  Cattle  Company  he  entered  Into 
.a  contract  with  Hereford.  No  one,  other 
than  Greene  and  Hereford,  was  present  at 
the  time  the  contract  was  made,  which  was 
oral,  with  the  excei)tlon  that  at  its  conclu- 
sion Greene  wrote  and  gave  to  Hereford  a 
memorandum    showing    what    ranches    he 


wanted  scrip  laid  upon,  and  dictated,  and 
signed  as  president,  a  letter  to  F.  B.  Mosen, 
secretary  of  the  Greene  Cattle  Company,  set- 
ting forth  the  general  scope  of  Hereford's 
duties  under  the  contract,  which  work,  so 
outlined,  Ilereford  afterwards  attended  to, 
and  the  compensation  for  which,  under  said 
contract  Is  the  subject-matter  of  this  ac- 
tion. Hereford  and  Greene  differ  as  to  the 
nature  of  the  contract.  Hereford  alleges  that 
Greene  and  the  Greene  Cattle  Company  em- 
ployed him  at  a  salary  of  $5,000  per  year,  to 
be  paid  by  the  defendants  and  each  thereof 
to  the  plaintiff,  to  act  as  general  counsel  and 
attorney  at  law  of  the  Greene  Cattle  Com- 
pany, and  the  special  counsel  of  the  defend- 
ant Greene,  In  matters  and  proceedings  in 
the  United  States  Land  Office,  and  for  sim- 
ilar matters  affecting  the  property  owned  or 
used  by  the  said  Greene  Cattle  Company. 
Greene  alleges  that  Hereford  agreed  to  de- 
vote his  entire  time  exclusively  to  the  service 
of  Greene  and  the  Greene  Cattle  Company. 
Hereford  denies  that  be  agreed  to  devote  his 
entire  time  to  the  service  of  the  defendants, 
or  either  of  them,  but  admits  that  he  did 
agree  to  give  Greene's  business  his  first  at- 
tention. It  is  conceded  that  Hereford  devot- 
ed a  large  portion  of  his  time  to  the  service 
of  other  clients  than  the  defendants.  Here- 
ford in  bis  reply  alleged  that.  If  the  contract 
of  employment  did  provide  that  he  should 
give  his  entire  services  exclusively  to  the  de- 
fendants, such  provision  was  waived  b.y  the 
defendants,  and  sets  up  facts  which  be  claims 
constituted  such  waiver.  The  appellants  con- 
tend that  the  facts  alleged  in  the  reply  are 
not  sufficient  to  constitute  a  waiver.  The 
evidence  establishes  that  Hereford  received, 
between  the  20th  day  of  April,  1901,  and 
the  0th  day  of  August,  1903,  from  the  de- 
fendants, the  sum  of  $32,081.75,  and  that 
these  moneys  were  advanced  to  Hereford  by 
Greene  for  compensation,  and  partly  for 
funds  with  which  to  purchase  scrip  to  be 
located  by  Hereford,  and  partly  to  reimburse 
him  for  moneys  expended  under  the  con- 
tract. Attached  to  the  complaint  is  a  state- 
ment of  an  account  rendered  by  Hereford  to 
the  defendants,  the  correctness  of  all  of  the 
items  of  which  is  conceded  by  the  defendants, 
except  those  made  in  the  purchase  of  scrip. 
Hereford  credits  himself  with  $21,764.69  for 
the  purchase  of  4,474  acres  of  scrip,  or  an 
average  of  $4.85  for  each  acre  of  scrip  so  pur- 
chased. The  defendants  allege  that  tlie  rea- 
sonable value  of  such  scrip  at  the  time  the 
purchases  were  made  was  $2.75  per  acre. 
This  Hereford  denies. 

The  defendants  filed  as  a  part  of  their 
first  amended  answer  a  cross-complaint,  in 
which  they  allege  that  they  advanoed  to  the 
plaintiff  between  the  26th  day  of  April,  1001, 
and  the  15th  day  of  October,  1903,  about 
$32,000  In  compensation  for  his  services  un- 
der the  contract,  and  to  be  used  and  expend- 
ed by  him  in  the  purchase  of  scrip  on  behalf 
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of  the  defenOant  Gwene;  that  the  plaintiff 
purchased  a  large  amount  of  scrip,  and  locat- 
«1  the  same  upon  diverse  tracts  of  land,  ag- 
gregating many  hundreds  of  acres,  some  be- 
ing located  in  the  name  of  the  plaintiff,  and 
some  in  the  name  of  other  persons,  and  that 
In  purchasing  scrip  and  locating  lands  there- 
with the  plaintiff  expended  certain  moneys  so 
advanced  to  him;  that  the  plaintiff  had  re- 
fused to  convey  or  cause  to  be  conveyed  these 
lands  to  the  defendants,  or  either  of  them, 
though  often  requested  so  to  do.  Defend- 
ants asked  for  judgment  that  the  plaintiff 
be  required  to  convey  or  cause  to  be  conveyed 
to  the  defendants  all  lands  so  acquired  with 
moneys  advanced  by  the  defendants,  the  rec- 
ord title  whereof  Is  In  the  name  of  the  plain- 
tiff, or  any  other  persons  other  than  the  de- 
fendants. Upon  motion  of  the  plaintiff  the 
court  struck  out  this  cross-complaint,  to 
which  the  defendants  excepted.  The  defend- 
ants also  allege  that  In  or  about  the  summer 
of  1903  Greene  terminated  the  contract  of 
employment,  which  is  denied  by  the  plaintiff. 

The  case  was  tried  to  a  Jury,  which  brought 
in  a  verdict  for  the  amount  demanded  In  the 
complaint,  being  the  sum  of  $1.5,000,  for  three 
years'  salary,  from  April  26,  1903,  to  April 
2C,  1006,  and  $268  nnd  some  cents,  conceded 
to  be  due  to  Hereford,  for  petty  expenses. 
There  was  no  dispute  as  to  the  amount 
of  the  items.  Judgment  was  rendered  on  the 
verdict,  and.  on  the  denial  of  separate  mo- 
tions by  the  defendants  for  a  new  trial,  an 
appeal  was  taken  from  the  Judgment  and  or- 
der of  the  court.  The  counsel  for  the  appel- 
lee calls  our  attention  to  the  record,  which 
discloses  that  on  the  trial  of  the  case  the  ap- 
pellee had  moved  for  a  Judgment  on  the 
pleadings,  which  motion  was  denied,  and 
asked  a  review  of  such  ruling  by  this  court. 
As  there  has  been  no  appeal  taken  or  error 
assigned  by  the  appellee,  based  upon  this 
ruling,  we  may  not  consider  It. 

The  questions  presented  upon  this  appeal 
are.  with  the  exception  of  the  order  striking 
out  the  defendants'  cross-complaint,  confined 
to  the  rulings  of  the  court  uimu  the  admission 
and  exclusion  of  testimony,  and  to  the  cor- 
rectness of  the  court's  Instructions  to  the  ju- 
ry, and  the  refusal  of  instructions  requested 
by  the  defendants.  It  is  alleged  by  the  ap- 
pellant that  the  court  erred  in  striking  from 
tlie  amended  answer  the  cross-complaint  con- 
tained therein  on  motion  of  plaintiff.  The 
first  argument  of  the  appellant  Is  directed  to 
the  manner  In  which  this  cross-complaint  was 
stricken  out.  It  is  urged  that.  If  oltjectlon- 
able.  it  was  not  subject  to  a  motion  to  strike, 
but  should  have  been  reached  by  a  demurrer. 
We  do  not  think  this  feature  of  the  case  en- 
titled to  much  con.slderatlon,  for  the  reason 
that  the  record  shows  that  the  plaintiff  pre- 
sented a  motion  to  strike,  and  also  demurred 
niK>n  the  same  grounds,  to  tlie  cross-com- 
plaint. The  court  sustained  the  motion  to 
strike,  and  then  overruled  the  demurrer,  on 
account  of  the  cross-complaint  having  been  I 


stricken  out.  If  the  remedy  could  only  be 
reached  as  a  matter  of  form  by  demurrer, 
rather  than  by  motion,  the  error  of  the  court 
in  the  manner  of  Its  disposal  was  technical, 
rather  than  prejudicial  to  the  defendants. 
Unless  the  exclusion  of  the  cross-complaint 
was  reversible  error,  it  was  Immaterial  to 
the  defendants  whether  it  was  disposed  of  by 
a  motion  or  demurrer,  in  a  case  where  both 
were  urged  against  It. 

The  motion  was  based  on  the  grounds  "that 
the  matters  contained  In  said  cross-compIalnt 
are  not  a  proper  subject  of  counterclaim  Id 
this  action,  and  that  said  cross-complaint  Is 
irrelevant";  and  the  demurrer  was  baaed 
upon  the  ground  that  the  cross-complaint  did 
not  "state  facts  sufficient  to  constitute  a  de- 
fense or  counterclaim  In  this  action,"  and 
that  "the  matters  stated  •  •  •  are  not 
a  proper  subject  of  counterclaim  In  this  ac- 
tion." Our  statute  provides  "that  a  plead- 
ing in  all  civil  suits  in  courts  of  record  shall 
be  by  complaint  and  answer."  "The  plain- 
tiff may  demur  to  the  answer,  or  to  any  de- 
fense or  counterclaim  therein  contained,  upon 
the  ground  that  the  same  does  not  state  facts 
sufficient  to  constitute  a  defense  or  counter- 
claim, and  to  a  counterclaim  on  the  ground 
that  the  matters  stated  are  not  a  proper  sub- 
ject of  counterclaim  In  the  action."  "Sham, 
irrelevant  or  frivolous  answers  and  frivolous 
demurrers  may  be  stricken  out  •  *  •  on 
motion.  •  •  • "  "If  Irrelevant  or  redund- 
ant matter  Is  Inserted  in  a  ple.idlng.  It  may 
be  stricken  out  on  motion."  "If  the  suit  be 
founded  upon  a  certain  demand,  the  defend- 
ant shall  not  be  permitted  to  set  off  unliqui- 
dated or  uncertain  damages  founded  on  a 
tort,  or  breach  of  covenant  on  the  part  of 
the  plaintiff."  "Nothing  in  the  preceding 
section  shall  be  so  construed  as  to  prohibit 
the  defendant  from  pleading  in  set-off  any 
coimterclalm  founded  on  a  cause  of  action 
arising  out  of,  or  incident  to,  or  connected 
with  the  plalntllTs  cause  of  action."  It  Is 
conceded  by  the  defendants,  that  their  right, 
if  any.  Is  conferred  under  this  last  quoted 
provision.  We  need,  therefore,  only  examine 
the  pleading  to  ascertain  If  It  contains  a  coun- 
terclaim founded  on  the  cause  of  action  aris- 
ing out  of,  or  Incident  to,  or  connected  with 
the  plaintiff's  cause  of  action,  such  as  can  be 
pleaded  in  set-off  against  such  cause  of  ac- 
tion. If  it  cannot  be  so  pleaded,  it  would 
be  subject  to  be  stricken  out  on  motion  as  Ir- 
relevant under  the  provisions  cited  for  strik- 
ing. After  a  careful  examination  of  the 
pleadings  In  question,  we  are  satisfied  that 
the  subject-matter  tliereof  does  not  state  a 
counterclaim  that  could  be  offered  In  set-off 
against  the  plaintiff's  cause  of  action,  and 
the  fact  that  It  does  state  facts  sufficient  to 
constitute  a  cause  of  action  that  might  be 
maintained  as  an  independent  action  does  not 
authorize  its  introduction  in  the  pleadings  In 
this  case,  and  tlie  action  of  the  court  in  strik- 
ing It  MS  Irrelevant  did  not  constitute  re- 
versible error. 
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It  is  alleged  (2)  that  tbe  court  erred  In 
admitting  the  testimony  of  tbe  plaiutiff,  over 
the  objection  of  the  defendants,  for  tlie  rea- 
son that  the  defendants  summoned  the  plain- 
tiff as  a  witness  to  give  his  deposition,  and 
the  plaiutiff  refused  to  appear  and  answer  in- 
terrogatories on  that  occasion,  and  for  that 
reason,  by  virtue  of  paragraph  2.j31  of  our 
statute,  such  interrogatories  were  taken  as 
confessed,  and  no  evidence  inconsistent  with 
the  answers  taken  as  confessed  was  admissi- 
ble. It  will  be  observed  that  paragraphs 
2516,  2517,  and  2518,  Rev.  St.  1901,  provide 
for  the  notary  compelling  the  attendance  of 
witnesses  and  propounding  to  them  the  in- 
terrogatories, and  2531  provides  a  penalty 
for  the  refusal  to  answer  when  the  provi- 
sions of  paragraplis  251G  and  2517  have  been 
complied  with ;  but  In  this  instance  the  pro- 
visions of  paragraphs  251G  and  2517  were  not 
complied  with  by  the  notary,  and  for  that 
reason  the  penalty  was  not  incurred,  and  tbe 
cotirt's  ruling  was  not  error. 

The  third  assignment  of  error  is  not  sus- 
tained by  the  record.  The  court  instructed 
the  Jury  that  there  was  »o  evidence  to  sup- 
port the  allegation  of  negligence,  or  want  of 
due  diligence,  and  the  only  evidence  cited  by 
tbe  appellant  is  the  testimony  of  one  witness 
that  at  one  time  the  value  of  scrip  was  not  to 
exceed  $2.50  per  acre,  and  that  testimony  was 
quallfled  by  the  witness  stating  that  he  gave 
It  only  from  hearsay.  There  is  nothing  in 
this  testimony,  even  if  competent  and  true,  to 
establish  negligence  or  want  of  diligence, 
because,  while  that  might  have  been  the  value 
at  one  time  in  one  part  of  the  United  States, 
a  careful  man.  In  the  exercise  of  due  dili- 
gence, might  pay  $4.85  for  scrip  In  some  oth- 
er locality  and  at  other  times,  when  scrip  was 
purchased  by  the  plaintiff. 

The  fourth  assignment  of  error  directed  to 
the  court's  instruction  relative  to  the  evidence 
of  waiver  by  the  defendants,  or  either  of 
them,  of  the  agreement  of  exclusive  service, 
if  such  was  made,  and  based  upon  two  prop- 
ositions: "(1)  That  the  plaintiff  did  not  prop- 
erly allege  facts  sufficient  to  constitute  waiv- 
er ;  and  (2)  that  there  is  no  evidence  of  waiv- 
er by  either  of  the  defendants" — Is  not  sus- 
tained by  the  record.  Sufficient  allegations 
of  facts  to  constitute  a  waiver  are  found  In 
paragraph  10  et  seq.  of  plaintiff's  reply,  and 
the  record  discloses  evidence,  oral  and  docu- 
mentary, sufficient  to  go  to  a  jury  tending  to 
show  waiver  by  each  of  the  defendants. 

The  instruction  of  the  court  that  is  called 
in  question  by  the  fifth  assignment  of  error 
Is  a  correct  declaration  of  the  law  on  that 
subject. 

The  sixth  assignment  is  not  tenable,  for  the 
reason  that  there  is  no  evidence  in  the  rec- 
ord of  acquiescence  in  tbe  demand  of  the  de- 
fendant for  the  devotion  of  plaintiff's  ex- 
clusive time,  or  any  expression  of  intent  on 
the  part  of  the  plaintiff  to  devote  his  entire 
time  to  tbe  business  of  the  defendants,  and, 
therefore,  there  being  no  evidence  ou  which 


to  base  the  Instruction,  tbe  refusal  was  not 
error. 

The  defendants  were  not  entitled  to  the  In- 
stniction  referred  to  in  the  seventh  assign- 
ment of  error,  for  the  reason  that  there  was 
no  evidence  that  the  defendants  at  all  times 
insisted  that  the  plaintiff  should  devote  his 
entire  time  to  their  ser\-ices;  but,  if  it  were 
error  to  refuse  such  instruction,  the  refus- 
al would  not  avail  the  defendants,  because 
the  Instruction  was  afterwards  substantially 
given. 

This  same  statement  can  be  made  rela- 
tive to  the  instructions  the  refusal  of  which 
have  been  assigned  as  error  in  assignments 
No.  8,  »,  and  10.  The  court  is  not  obliged 
to  repeat  Instructions  once  given,  or  to  place 
substantially  the  same  idea  before  the  Jury 
in  several  different  instnictlons,  differing 
but  slightly  in  their  phraseology. 

The  court  correctly  refused  to  give  the  In- 
struction referred  to  in  the  eleventh  assign- 
ment of  error:  "The  jury  are  instructed 
that,  if  they  find  from  the  evidence  that  by 
the  terms  of  contract  of  employment  between 
the  plaiutiff  and  defendants  the  plaintiff  was 
to  give  his  entire  time  and  attention  to  tbe 
services  of  the  defendants,  the  evidence  is 
insufficient  to  warrant  tlie  jury  In  finding 
that  such  provision  of  the  contract  was  waiv- 
ed by  the  defendants."  The  very  duty  of 
the  jury  is  to  determine,  where  there  is  any 
evidence,  whether  such  evidence  is  sufficient 
or  insufficient  to  warrant  tbe  jury  in  finding 
the  fact  in  support  of  which  such  evidence 
was  offered. 

The  court  correctly  sustained  tbe  objec- 
tions to  the  questions  cited  in  assignments 
12  and  13,  for  the  reason  that  In  both  In- 
stances the  questions  were  based  upon  un- 
warranted assumptions, 

Tbe  objection  to  the  question  "What  did  he 
tell  you?"  cited  in  assignment  14,  was  prop- 
erly sustained.  It  was  immaterial  what 
Greene  may  have  told  him  about  a  transac- 
tion after  its  completion.  The  record  does 
not  indicate  that  the  answer  would  have  been 
material  to  any  issue  in  the  case. 

The  fifteenth  assignment  of  error  is  idle, 
for  the  reason  that,  although  the  court  sus- 
tained tbe  objection  to  tbe  question,  tbe  wit- 
ness nevertheless  answered  the  question  after 
the  objection  was  sustained,  and  tbe  answer 
was  neither  withdrawn  nor  stricken  out  on 
motion,  but  remains  in  the  record. 

And  likewise  the  error,  If  any,  alleged  In 
assignment  10,  in  sustaining  an  objection  to 
the  question,  because  the  substance  of  that 
conversation,  which  would  constitute  the  an- 
swer to  this  question,  is  given  elsewhere. 

The  rulings  of  tbe  court  sustaining  the  ob- 
jections referred  to  In  assignments  17  and 
18  were  correct,  as  the  answer  In  each  case 
was  Immaterial,  the  paper  in  regard  to  which 
the  questions  were  asked  having  been  read 
and  placed  in  evidence. 

Tbe  appellant  alleges  (19)  that  "the  court 
erred  in  striking  out  the  answer  to  interroga- 
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tory  J)  of  the  deposition  of  W.  C.  Greene." 
The  Interrogatory  called  for  conversations 
had  with  nereford,  and  deponent  was  asked 
to  state  when  and  where  each  of  said  con- 
versations took  place,  and  who  was  present, 
and  all  that  was  said  at  such  conversations. 
The  motion  to  exclude  was  based  on  the 
KToand  that  the  witness,  asked  for  a  conversa- 
tion, did  not  attempt  to  give  It,  but  only  said 
that  he  told  Mr.  Hereford  certain  things,  and, 
further,  that  a  large  portion  of  the  answer 
Is  Incompetent,  because  It  Is  testimony  con- 
cerning the  contents  of  a  written  document 
or  documents,  and  the  conclusion  of  the 
witness  concerning  the  effect  of  those  docu- 
ments. The  answer  was  properly  excluded 
on  the  grounds  given. 

It  is  alleged  (20)  that  the  court  erred  In 
striking  out  the  answer  In  the  deposition  of 
Greene  to  the  eleventh  Interrogatory.  There 
were  two  depositions  of  Greene's  presented, 
one  taken  at  El  Paso,  prior  to  the  first  trial; 
and  the  other  at  Nogales,  Just  before  the  sec- 
ond trial.  The  second  deiKwItlon  was  ob- 
jected to,  and  the  objection  sustained,  and 
It  was  excluded  from  evidence.  The  ruling 
of  the  court  excluding  said  second  deposition 
has  not  been  assigned  as  error;  hence  is 
not  before  us.  The  entire  deposition  having 
been  excluded,  there  was  no  error  In  this 
ruling. 

The  rulings  of  the  court  on  which  the  twen- 
tieth and  twenty-first  assignments  are  based 
were  in  reference  to  the  answer  to  Interroga- 
tory No.  11  In  the  second  deposition  (the  one 
that  had  been  excluded).  The  request  to 
read  the  answer  to  this  interrogatory  was 
properly  denied.  No  request  was  made  at 
this  time  to  read  the  answer  to  Interroga- 
tory No.  11  (the  same  Interrogatory)  of  the 
deposition  that  was  In  evidence. 

The  appellant  alleges  (22)  that  "the  court 
erred  In  admitting,  over  the  objection  of  the 
defendants,  and  each  of  thMu,  the  following: 
Plaintiff's  Eftchlbits  7A,  llA,  14A,  15A,  25A, 
26A,  27A,  28A,  20A,  30A.  31A,  32A,  33A,  34A, 
30A,  and  39A,  for  the  reason  that  they  were 
Immaterial,  were  not  proper  rebuttal,  and 
did  not  tend  to  establish  waiver,  and  for 
the  reason  that  the  plaintiff  was  barred  from 
Introducing  them  by  reason  of  having  refused" 
to  produce  them  when  summoned  to  give  his 
deposition."  The  exhibits  referred  to  tended 
to  show  waiver,  and  more  than  half  of  them 
tended  to  rebut  the  statement  of  Greene  "that 
neither  himself  nor  the  Greene  Cattle  Com- 
pany at  any  time  authorized  any  one  to  em- 
ploy the  services  of  the  plaintiff  for  either 
himself  or  the  Greene  Cattle  Company,  or 
authorized  any  one  to  employ  the  services 
of  the  plaintiff  to  be  rendered  subsequent  to 
the  month  of  July,  1004."  The  reference  to 
the  failure  of  the  plaintiff  to  produce  them- 
when  summoned  to  give  his  deix)sitlon  was 
disposed  of  in  our  consideration  of  the  sec- 
ond assignment  of  error. 

It  is  alleged  (23)  that  "the  court  erred  In 


sustaining  the  plaintiff's  objections  to  the 
following  questions:  'Q.  Mr.  Mosen,  what 
was  the  nature  of  the  duties  you  exercised 
as  general  manager?  Q.  What  duties  did 
you  fulfill  as  general  manager?  Q.  Did  Mr. 
Hereford  deny  that  he  had  agreed  to  give 
Mr.  Greene's  business  his  entire  attention?' " 
The  answer  to  the  first  question  was  objected 
to  on  the  ground  that  it  was  not  the  best  evi- 
dence: the  articles  and  by-laws  in  writing 
constituting  the  best  evidence.  The  record 
showing  that  the  by-laws  specified  the  duties 
of  the  general  manager,  the  objection  was 
properly  sustained.  The  answer  to  the  sec- 
ond question  was  properly  excluded  as  im- 
material. The  last  question  was  properly 
objected  to  as  a  leading  question,  addressed 
by  counsel  to  his  own  witness. 
The  Judgment  of  the  lower  court  is  affirmed. 

KENT,  C.  J.,  and  SLOAN,  J.,  concur. 


(II  Ariz.  3«0 
In  r«  DELEIIANTY'S  ESTATE. 
(Supreme  Court  of  Arizona.    March  27,  1908.) 

1.  Deeds— FoBBiQN  Convetances — Comity. 

Comity  will  not  prevail  to  the  extent  of  giv- 
ing effect  to  a  foreign  statutory  conveyance  of 
real  estate. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  IG,  Deeds,  §  1.] 

2w  Bankbuptct— Foreign  Assignment— Ac- 
knowledgment—Co.iiveyance  op  Land. 
A  foreign  assignment  by  a  bankrupt,  though 
voluntarily  executed,  will  not  operate  to  convey 
real  esfatp  in  Arixonn  wh'"'">  '*  "••">  r"*  " '■ 
knowledged  as  provided  by  the  Arizona  statute 
for  the  acknowledgment  of  deeds. 

lEd.  Note. — For  cases  m  point,  see  Cent.  Dig. 
vol.  e,  Bankruptcy,  i  221.] 

3.  Descent  and  Distbibution— Assionmbnt 
BY  PsoBATB  Court— Con  veyanck. 

Rev.  St.  1!)01,  par.  1904.  authorizes  the 
probate  court  to  assign  shares  of  real  estate  only 
to  the  heirs  or  to  persons  to  whom  they  have 
"conveyed."  Held,  that  the  probate  court  bad 
no  power  to  assign  the  share  of  a  bankrupt  heir 
to  his  foreign  assignees  in  bankruptcy,  who  did 
not  hold  a  valid  conveyance  sufficient  to  pass  the 
title  to  land  in  Arizona. 

4.  Bankbcftcy— Bankrupt  Next  o»  Kin— 
Pebbonai.  Pbopebty— Assignment  of  Fob- 
EiON  Assignees. 

Where  there  were  no  local  creditors  to  be 
protected,  the  probate  court  was  authorized  to 
assign  to  foreign  assignees  of  a  bankrupt  nest 
of  kin.  the  bankrupt's  share  in  the  personal  es- 
tate of  the  bankrupt's  decedent. 

Appeal  from  District  Court,  Ckkchise  Coun- 
ty; before  Justice  Fletcher  M.  Doan. 

Judicial  settlement  of  the  estate  of  P.  J. 
Delehanty,  deceased,  in  which  John  A.  Ma- 
eonchy  and  another,  foreign  assignees  in 
bankruptcy  of  Walter  Delehanty,  one  of  de- 
cedent's heirs  at  law  and  next  of  kin,  applied 
to  have  his  share  In  such  estate  set  off  to 
them.  From  a  Judgment  denying  such  re- 
lief, and  from  an  order  denying  petitioners' 
motion  for  a  new  trial,  they  appeal.  Revers- 
ed and  remanded. 

O.  Gibson,  for  appellants.  B«n  Ooodricb, 
for  appellee. 
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CAMPBELL,  J.  It  appears  from  the  pe- 
tition filed  In  this  case  that  In  July,  1904,  P. 
J.  Delehanty  died  Intestate  In  Cochise  county, 
leaving  an  estate  of  real  and  personal  prop- 
erty. His  heirs  at  law  and  next  of  kin  are 
a  sister,  Mary  Power,  and  a  brother,  Walter 
Delehanty.  The  sister  was  appointed  ad- 
ministratrix of  the  estate.  On  October  5, 
1904,  the  brother,  then  a  resident  of  Ireland, 
was,  upon  a  petition  of  his  creditors,  adjudi- 
cated a  bankrupt  by  the  High  Court  of  Jus- 
tice In  Ireland,  King's  Bench  Division,  In 
Bankruptcy.  By  choice  of  the  creditors  John 
Arthur  Maconchy  and  Alexander  Knox  Mc- 
Intire  -were  appointed  official  assignees  in 
bankruptcy.  On  October  25,  1904,  the  bank- 
rupt executed  an  instrument  in  writing  by 
which  he  undertook  to  assign  to  the  said 
official  assignees  in  bankruptcy  all  his  share 
in  the  real  and  personal  estate  of  P.  J.  Dele- 
hanty, upon  trust  to  be  held  by  tliem  as  such 
assignees,  and  to  be  dealt  with  by  them  as  a 
imrt  of  the  assets  of  the  bankrupt  and  ap- 
plied according  to  the  course  of  the  court  In 
such  case  made  and  provided.  In  July,  190C, 
and  after  more  than  one  year  had  elapsed 
from  the  Issuing  of  letters  of  administration 
upon  the  estate  of  P.  J.  Delehanty,  the  of- 
flcia)  assignees  filed  their  petition  in  the  pro- 
bate court  of  Cochise  county,  alleging  that 
they,  by  reason  of  the  assignment,  have  be- 
come and  are  entitled  to  distribution  to  them 
of  one-half  of  the  entire  estate  of  the  deceas- 
ed after  the  debts  of  said  deceased  have  first 
been  paid  and  the  expenses  of  administration 
deducted,  and  prayed  that  the  court  ascertain 
and  declare  the  rights  of  ail  persons  to  the 
estate  and  all  interest  therein,  and  to  whom 
distribution  thereof  should  be  made.  This 
proceeding  Is  provided  for  In  paragraphs 
1S91,  1892,  189.3,  and  1894  of  the  Revised 
Statutes  of  1001.  Walter  Delehanty  and 
Mary  Power,  as  heirs  and  next  of  kin,  dis- 
puted the  rights  of  the  assignees  upon  the 
ground  that  the  assignment  was  a  proceeding 
In  foreign  involuntary  bankruptcy,  and  did 
not  operate  to  convey  title  to  i)roperty  in  this 
country.  Upon  a  hearing  had  In  the  probate 
court  the  claim  of  the  assignees  to  the  share 
of  Walter  Delehanty  was  rejected.  Appeal 
was  thereupon  taken  to  the  district  court. 
At  the  trial  before  a  Jury  In  the  district 
court  an  objection  to  the  olTer  In  evidence  of 
the  assignment  was  sustained,  and  a  verdict 
In  favor  of  Walter  Delehanty  directed.  Prom 
the  Judgment  entered  uimiu  such  verdict,  and 
from  the  order  denying  a  new  trial,  this  ap- 
peal Is  brought. 

The  trial  court  sustained  the  objection  to 
the  admission  In  evidence  of  the  assignment 
upon  the  ground  that  It  appeared  therefrom 
that  It  was  an  Involuntary  assignment  in 
bankruptcy,  made  under  the  laws  of  a  foreign 
country,  and  therefore  did  not  operate  to  con- 
vey title  to  real  and  personal  property  in  this 
territory.  While  the  assignees  claim  that 
neither  from  the  instrument  Itself  nor  by  the 


pleadings  Is  it  made  to  appear  that  it  was 
not  voluntarily  executed,  we  shall,  for  the 
purposes  of  this  opinion,  treat  It  as  having 
I)een  made  under  an  order  of  the  foreign 
Imnkruptcy  court,  and  hence  involuntary. 
Therefore  the  matter  for  our  determination 
Is  the  effect  we  will  give  to  a  foreign  Invol- 
untary assignment  In  bankruptcy  upon  proi>- 
erty  in  this  territory.  The  question  is  one 
that  has  l)een  before  the  courts  of  this  coun- 
try in  many  cases  and  from  almost  the  I>e- 
ginning  of  our  national  existence.  The  Eng- 
lish rule  Is  to  give  full  ettect  to  such  trans- 
fers of  personal  property,  but  as  early  as 
1809  Chief  Justice  Marshall,  in  Harrison  v. 
Sterry,  5  Cranch  (U.  S.)  289,  3  L.  Ed.  104, 
held  that  the  bankrupt  law  of  a  foreign 
country  could  not  operate  a  legal  transfer  of 
property  In  this  country.  Chancellor  Kent, 
in  Holmes  v.  Remsen,  4  Johns.  Ch.  (N.  Y.) 
4(j0,  8  Am.  Dec.  581,  followed  the  English 
rule,  h<ddiug  the  assignment  valid,  even  aa 
ac;alnst  domestic  creditors.  Holmes  v.  Rem- 
sen was  disapproved  in  Abraham  v.  Plestoro, 
3  Wend.  (N.  Y.)  538,  2()  Am.  Dec.  T42,  and  In 
Willitts  v.  Walte,  25  X.  Y.  57T.  and  It  haa 
been  the  almost  universal  holding  of  the 
courts  that  ex  proprio  vigore  the  assignment 
has  no  extraterritorial  effect.  The  most  re- 
cent expression  on  the  subject  by  the  Su- 
preme Court  of  the  United  States  Is  in  Se- 
curity Trust  Company  v.  Dodd,  Mead  &  Co.> 
173  U.  S.  624,  19  Sup.  Ct.  545,  43  L,  Ed.  835, 
where,  after  a  discussion  as  to  the  effect  to 
be  given  to  voluntar.v  or  common-law  assign- 
ments, it  is  said:  "But  the  rule  with  respect 
to  statutory  assignments  is  somewhat  differ- 
ent. While  the  authorities  are  not  altogether 
harmonious,  the  prevailing  American  doc- 
trine Is  that  a  conveyance  under  a  state  in- 
solvent law  operates  only  upon  property 
within  the  territory  of  that  state,  and  that 
with  resi)ect  to  property  in  other  states  It  is 
given  only  such  effect  as  the  laws  of  such 
state  poniiit.  nud  that,  in  general,  It  must 
give  way  to  claims  of  creditors  pursuing  their 
remedies  there.  It  passes  no  title  to  real  es- 
tate situated  in  another  state.  Nor,  as  to  per- 
sonal property,  will  the  title  ac(]uired  by  It 
prevail  against  the  rights  of  attaching  cred- 
itors under  tlie  laws  of  the  state  where  the 
property  is  actually  situated." 

In  nearly  all  of  the  cases  in  which  the 
question  has  arisen  the  rights  of  attaching 
cretlifors  have  been  involved.  Here  no  such 
rigiits  are  Involved.  The  contest  is  entirely 
between  the  bankru]>t  and  his  assignees.  No 
ca<-'e  has  been  brought  to  our  attention  in 
which  effect  has  been  refused  the  asaignment 
of  personal  property  where  it  did  not  de- 
prive creditors  pursuing  their  rights  in  the 
local  forum  of  a  security,  or  violate  the  pub- 
lic policy  of  the  state.  Where  effect  is  given, 
it  is  not  upon  tiie  theory  that  the  assignment 
operates  to  convey  the  title,  but  Is  given  un- 
der the  general  rule  of  comity.  Oakey.  v. 
Bennett,  11  How.  33,  13  L.  Ed.  503;  WilHtt* 
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V.  Walte,  supra;  Happy  v.  Prlckett,  24  Wash. 
2n0,  G4  Pac.  528.  Professor  Minor,  In  his  re- 
cent work  on  Conflict  of  Laws,  at  page  322, 
thus  states  the  principle:  "But  It  does  not 
follow,  because  ex  proprlo  vlgore  the  assign- 
ment has  no  extraterritorial  effect,  that  no 
such  effect  Is  under  any  circumstances  to  be 
accorded  It.  On  the  contrary,  except  with  re- 
spect to  land,  the  general  rule  of  comity  Is 
to  recognize  the  title  conferred  by  the  lex 
domicilii  upon  the  assignee  In  every  state 
where  the  Insolvent's  property  may  be  locat- 
ed, save  only  where  the  interests  of  the  for- 
um or  of  creditors  require  that  It  be  disre- 
garded. Hence,  If  the  case  does  not  affect 
creditors  In  the  forum,  but  merely  relates  to 
the  title  of  the  assignee  and  his  right  to  col- 
lect and  sue  for  debts  due  the  InsolTent,  the 
transfer  to  the  assignee  under  the  lex  domi- 
cilii Is  sustained."  According  to  all  the  au- 
thorities, however,  comity  will  not  prevail 
to  the  extent  of  giving  effect  to  a  foreign 
statutory  conveyance  of  real  estate.  We 
need  not  pursue  the  reasons  for  this  here,  be- 
cause the  Instrument  before  us,  even  If  It 
was  voluntarily  executed,  does  not  operate 
to  convey  real  estate,  since  It  Is  not  acknowl- 
edged as  provided  by  our  statute.  Lewis  v. 
Herrera  (Ariz.)  85  Pac.  245,  affirmed  on  ap- 
peal by  the  Supreme  Court  of  the  United 

States,  28  Sup.  Ct  412,  52  L.  Ed. .    Para- 

gniph  1904,  Rev.  St.  1901,  authorizes  the  pro- 
bate court  to  assign  shares  of  real  estate  on- 
ly to  the  heirs,  or  to  persona  to  whom  they 
have  "conveyed";  and  that  court  has  no  au- 
thority to  assign  the  share  of  an  heir  to  an- 
other who  does  not  hold  a  valid  conveyance 
of  the  title.  Martlnovlch  v.  Marslcano,  137 
Cal.  354,  70  Pac.  4.'>9;  In  re  Ryder's  Estate, 
141  Cal.  371.  74  Pac.  993. 

While  no  effect  can  be  given  the  assign- 
ment so  far  as  the  real  estate  is  concerned, 
we  see  no  reason  why  effect  should  not  be 
given  to  It  so  far  as  It  relates  to  the  distribu- 
tive share  of  personalty.  There  are  no  local 
creditors  to  be  protected.  Xo  policy  of  this 
territory  will  thus  be  violated.  On  the  con- 
trary, we  think  such  action  will  conform  to 
the  present  policy  of  the  country,  since,  by 
the  national  bankruptcy  act.  our  citizens,  up- 
on being  adjudged  bankrupts,  are  required  to 
execute  to  their  trustees  transfers  of  all  their 
property  In  foreign  countries  (clause  5,  J  7, 
Act  July  1,  1898,  c.  541.  30  Stat.  548  [U.  S. 
Conip.  St.  1901,  p.  342.5]) ;  and  we  thus  seek. 
through  the  comity  of  foreign  nations,  to  se- 
cure for  the  creditors  of  our  bankrupts  the 
rights  asked  by  the  assignees  here. 

We  think,  for  the  foregoing  reasons,  that 
the  trial  court  erred  In  refusing  to  admit  the 
assignment  In  evidence,  and  In  denying  the 
motion  for  a  new  trial.  The  Judgment  Is 
therefore  reversed,  and  the  cause  remanded 
for  a  new  trial. 

KENT,  C.  J,  and  SLOAN  and  NAVE,  JJ., 
concur. 


(11  Ariz.  415) 
FLOWING  WELLS  CO.  v.  CULIN. 
(Supreme  Court  of  Arizona.    March  27.  1908.) 

1.  Corporations  —  DissoLrxioN  —  GROu^iDS 
— Failube  to  Appoint  Agent. 

Sens.  Laws  1903,  p.  147,  No.  82.  providinc 
that,  where  a  corporation  shall  fail  to  appoint 
au  agent  on  whom  service  of  process  may  be 
had,  any  resident  may  maintain  nn  action  for  a 
judicial  disaolution.  and  that,  where  a  petition 
shows  sucli  situation  exists,  the  court  shall  cite 
such  corporation  to  appear,  and  if,  on  hearinft, 
it  appears  Uiat  such  situation  exists,  the  court 
shall  thereupon  dissolve  the  corporation,  pred- 
icates authority  to  dissolve  on  the  existence  of 
such  situation  at  the  time  of  hearing,  and  the 
corporation  then  having  such  an  agent  cannot 
be  dissolved,  though  on  the  filing  of  the  petition 
it  had  no  such  af^ent. 

2.  Statutes— CoNSTBUcnoN. 

A  court  has  no  authority  to  extend  a  law 
beyond  the  fair  and  reasonable  meaning  of  its 
terms,  because  of  some  supposed  policy  of  the 
law,  or  because  the  Legislature  did  not  use  prop- 
er words  to  express  its  meaning. 

[EM.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  44,  Statutes,  $§  25»-26^1 

Appeal  from  District  (Jourt,  Pima  Cotmty ; 
before  Justice  John  H.  Campbell. 

Action  by  Frank  L.  Culln  against  the  Flow- 
ing Wells  Company.  Judgment  for  plaintiff, 
and  defendant  appeals.  Reversed  and  re- 
manded, with  instructions. 

This  case  comes  to  this  court  upon  an 
agreed  statement  of  facts.  The  plaintiff  in 
the  court  below  filed  his  petition  on  October 
23,  1907,  under  the  provisions  of  Act  No.  82, 
p.  147,  Sess.  Laws  1903,  alleging  that  the  de- 
fendant had  failed  to  appoint  an  agent  as 
provided  by  said  act,  and  praying  for  Its 
dissolution  and  disiucorporation.  Thereafter, 
on  October  20,  1007,  the  court  Issued  a  cita- 
tion to  show  cause,  In  response  to  which  the 
defendant,  on  January  4,  1908,  appeared  and 
filed  its  answer  and  return,  setting  forth 
therein  that  it  bad  always  believed  that  a 
duly  authorized  agent  had  been  appointed, 
and  that  it  had  no  Intention  or  design  to  dis- 
obey the  law,  and  that  the  failure  to  appoint 
an  agent  was  an  Inadvertence  and  oversight ; 
that  immediately  upon  the  filing  of  the  peti- 
tion by  the  plaintiff,  and  five  days  before 
the  order  to  show  cause  was  Issued,  the  de- 
fendant had  appointed  an  agent,  and  filed  the 
notice  of  such  appointment  with  the  Terri- 
torial Auditor ;  and  at  the  time  of  the  hear- 
ing or  trial  the  defendant  had  a  duly  appoint- 
ed agent,  as  provided  by  the  statutes.  To 
this  answer  and  return  the  plaintiff  presented 
a  general  demurrer,  which  was  sustained  by 
the  court.  The  defendant,  electing  to  stand 
upon  its  answer  and  return,  the  court  there- 
upon entered  Judgment  dissolving  and  disin- 
corporating the  defendant  cori)oratlon,  from 
which  Judgment  the  defendant  appeals,  and 
has  assigned  as  errors :  "(l)  The  court  erred 
in  sustaining  the  demurrer  of  the  plaintiff  to 
the  defendant's  answer  and  return.  (2)  The 
court  erred  in  entering  a  Judgment  dissolving 
and  disincorporating  the  defendant  corpora- 
tion." 
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Wm.  M.  Lovell  and  S.  L.  Klngan,  for  ap- 
pellant   Denton  Dick,  for  api)ellee. 

DOAN,  J.  As  tbe  second  assignment  of 
error  stands  or  falls  with  the  first,  the  two 
will  be  considered  together.  The  proper  de- 
termination of  the  question  presented  in- 
volves a  construction  of  Act  No.  82,  p.  147, 
8p!<s.  Laws  ti)()3.  This  act,  eliminating  that 
part  which  has  no  application  to  the  present 
case,  provides  as  follows:  "That  whenever 
any  corporation  •  •  •  shall  fall  to  ap- 
point a  bona  flde  agent  ♦  ♦  •  then  •  •  • 
any  resident  •  •  •  may  bring,  prosecute 
and  maintain  *  *  *  in  his  own  name,  an 
action  In  any  court  of  record  •  •  *  to 
have  and  procure  a  Judicial  dissolution  and 
disincorporation;  •  •  •  and  whenever  it 
is  made  to  appear  to  any  such  court  by  peti- 
tion or  complaint  •  ♦  ♦  that  •  •  *  the 
above  named  *  *  •  situation  or  condition 
exists,  •  •  •  such  court  shall  forthwith  or- 
der or  cite  such  corporation  to  appear  before 
It,  •  •  ♦  and  If,  upon  bearing  of  [or]  trial 
It  be  made  to  appear  that  •  •  ♦  said  •  ♦  ♦ 
condition  or  situation  •  •  »  exists,  such  court 
shall  thereupon  dissolve  and  disincorporate 
such  corporation,"  etc. 

The  plalntlir  below,  wbo  is  the  appellee 
herein,  bases  his  argument  in  support  of  the 
judgment  upon  the  broad  ground  that  the 
defendant  having,  at  the  time  of  filing  the 
petition,  failed,  whether  through  Inadvertence 
or  otherwise,  to  appoint  an  agent  under  the 
provisions  of  the  act  above  cited,  the  court 
1b  thereupon  bound  to  dissolve  and  disincor- 
porate the  defendant,  and  the  appointment 
of  such  agent  after  the  filing  of  the  petition 
and  the  institution  thereby  of  the  action  is 
of  no  avail.  The  language  used  indicates 
that  the  primary  object  of  this  provision  of 
the  act  was  to  secure  the  appointment  of  an 
agent  on  whom  process  could  be  served.  This 
is  all  the  Interest  of  the  public  would  re- 
quire. The  dissolution  and  disincorporation 
was  only  the  penalty  that  should  be  Imposed 
upon  the  failure  or  refusal  of  the  corporation 
to  carry  out  the  primary  object  of  the  stat- 
ute, and  this  penalty  was  apparently  provid- 
ed as  the  means  to  compel  obedience  to  this 
requirement.  In  harmony  with  this  construc- 
tion, the  statute,  In  directing  the  mode  of 
procedure  to  enforce  compliance  with  its  re- 
quirements and  to  Impose  a  penalty  for  fail- 
ure or  refusal  so  to  do,  provides  that  if,  after 
the  corporation  has  bad  notice  of  its  derelic- 
tion It  still  falls  to  appoint  an  agent,  and  the 
situation  or  condition  alleged  in  the  petition 
exists  at  the  time  of  the  hearing,  then,  a  dis- 
tinct refusal  to  obey  the  law  being  manifest, 
tbe  court  Is  authorized  to  inflict  the  penalty 
provided  by  the  act  There  Is  no  authority 
conferred  upon  the  court  to  dissolve  or  dis- 
incorporate unless  this  condition  exists  at 
the  time  of  the  hearing  or  trial.  The  lan- 
guage used  does  not  support  the  theory  of 
appellee  that  the  Legislature^  by  the  word 


"exists"  meant  to  refer  to  tbe  time  tbe  ac- 
tion was  Instituted.  If  the  Legislature  bad 
meant  this.  It  could  have  said  this,  and  could 
have  enacted  that,  "whenever  It  is  made  to 
appear  that  at  tbe  time  of  filing  said  petition 
•  *  ♦  the  above  named  •  ♦  •  situation 
or  condition  existed,"  citation  should  issue, 
"and  if  the  facts  alleged  in  tbe  petition  be 
satisfactorily  established  by  comiietent  evi- 
dence upon  tbe  hearing  or  trial,  such  court 
shall  thereupon  dissolve  and  disincorporate 
said  corporation."  But  It  did  not  say  this, 
but  instead  thereof  said,  "And  if  upon  bear- 
ing of  trial  It  be  made  to  appear  that  ♦  •  • 
said  •  •  *  condition  or  situation  •  *  • 
exists,  such  court  shall  thereupon  dissolve 
and  disincorporate  such  corporation."  This 
language  plainly  and  unquestionably  predi- 
cates the  court's  authority  to  dissolve  and 
disincorporate  ui>on  tbe  existence  of  such 
condition  or  situation  at  tbe  time  of  hearing 
or  trial. 

If  we  should  concede  the  theory  of  the 
appellee,  which  we  do  not  think  Is  sustained 
by  sound  reasoning,  and  is  certainly  not  sup- 
ported by  the  language  of  the  act,  we  never- 
theless recognize  that  It  is  the  duty  of  all 
courts  to  confine  themselves  to  the  words  of 
the  Legislature — nothing  adding  thereto ; 
nothing  demlttlng.  The  court  has  no  author- 
ity to  extend  a  law  beyond  the  fair  and  rea- 
sonable meaning  of  Its  terms,  because  of 
some  supposed  policy  of  the  law,  or  because 
the  Legislature  did  not  use  proper  words  to 
express  its  meaning.  Everett  v.  Wells,  2 
Scott  (N.  C.)  531;  Tompkins  v.  First  Nat 
Bank  (Sup.)  18  N.  y.  Supp.  234.  This  act, 
while  remedial  in  its  object,  is  also  highly 
penal,  and  those  affected  by  penal  statutes 
are  entitled  to  have  the  same  construed  strict- 
ly. Therefore,  under  the  rule  that  "a  close 
construction  should  be  given  to  statnten 
which  work  forfeitures  or  confiscation  of 
property,"  the  court.  In  construing  this  stat- 
ute, will  not  give  that  meaning  to  the  words 
used  which  would  operate  to  dissolve  or  dis- 
incorporate, unless  it  plainly  and  unequivo- 
cally appears  that  such  was  the  Intention 
of  the  Legislature.  Abbott  v.  Wood,  22  Me. 
541;  U.  S.  V.  Athens  Armory,  35  Oa.  344, 
Fed.  Cas.  No.  14,473. 

The  answer  and  return  of  defendant  stat- 
ing that  the  situation  or  condition  alleged  In 
the  petition  did  not  exist  at  the  hearing  or 
trial,  but  that  the  defendant  had  theretofore 
appointed  an  agent  in  full  compliance  with 
the  law ;  that  said  appointment  had  not  been 
revoked,  but  that  it  was  then,  and  at  all 
times  since  the  making  thereof  had  been,  in 
full  force  and  etfect;  that  It  had  been  and 
was  then  duly  filed  with  the  Territorial  Au- 
ditor; and  that  the  failure  of  defendant  to 
appoint  an  agent  and  file  said  appointment 
did  not  then  exist,  for  the  reason  that  defend- 
ant had  theretofore  made  and  filed  such  ap- 
pointment— stated  facts  sufficient  to  consti- 
tute a  defense,  and  the  court  erred  in  sustain* 
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log  the  demurrer  thereto,  and  In  entering  the 
judgment  ordering  the  dissolution  of  the  cor- 
poration. 

The  Judgment  is  reversed,  and  the  case 
remanded  to  the  lower  court,  with  instruc- 
tions to  overrule  the  demurrer,  and  for  such 
further  proceedings  as  are  consistent  with 
this  opinion. 

KENT,  C.  J.,  and  SLOAN  and  NAVE,  JJ., 
concur. 

(11  Arlx.  M) 

SCHLEY  V.  VAIL  et  al. 
(Supreme  Court  of  Arizona.     March  27,  1908.) 

1.  Pdbi.10  Lands— School  Lands— Pbefeb- 
bed  rioht  to  lease— statutes— construc- 
tion—"improvements." 

Rev.  St.  1901.  pars.  4<«5-«)37.  providing 
that  actual  or  l>ona  fide  settlers  who  have  plac- 
ed improvements  on  school  lands  shall  have  the 
preferred  riKht  to  lease  the  same,  and  definine 
"improvements'"  as  anything  permanent  in  char- 
acter, the  result  of  labor  or  capital,  enhancinK 
the  value  of  the  land,  etc.,  require,  to  acquire  a 
preferred  right  to  lease  school  land,  tbat  a  per- 
fwn  t>e  an  actual  and  bona  fide  settler  and  that 
he  place  on  the  land  improvement!!  permanent  in 
diaracter,  the  result  of  labor  or  capital,  which 
enhance  the  value  of  the  land. 

(EM.  Note.— For  other  definitions,  see  Words 
and  Pharses,  vol.  4,  pp.  3454-3459.] 

2.  Same— Complaint— Sufficiency. 

A  complaint  In  an  action  based  on  plain- 
tiff's preferred  right  to  lease  school  land  leased 
to  another,  which  alleges  that  plaintiff,  prior  to 
the  leasing  of  the  land,  was  in  possession  there- 
of and  placed  thereon  valuable  permanent  im- 
provements, but  which  fails  to  allege  that  the 
improvements  are  the  result  of  labor  or  capital. 
or  that  the  improvements  enhance  the  value  of 
the  land,  or  that  the  improvements  are  not  such 
as  may  be  removed,  is  fatally  defective,  under 
Rev.  St.  1901,  pars.  403.5-^037,  giving  a  bona 
fide  settler  on  school  land  the  preferred  rieht  to 
lease  the  same  on  his  making  permanent  im- 
provements thereon  as  the  result  of  lal>or  or 
capital  and  enhancing  the  value  of  the  same. 

3.  Same— Improvements. 

A  settler  on  school  land  who  places  thereon 
a  house,  bams,  corrals,  fences,  and  who  cleans 
off  the  undergrowth  to  prepare  the  ground,  and 
■who  uses  the  same  for  grazing  purposes  or  for 
drv  farming,  has  the  preferred  right  to  lease  the 
some,  within  Rev.   St.  1901,  pars.  403.5-4037. 

4.  Samb— "Valuable  Impkovement." 

A  frame  bouse,  firmly  constructed  on  school 
land  by  a  settler  thereon,  is  a  "valuable  improve- 
ment,''^ within  Rev.  St.  1901,  pars.  40.S.5-4037. 
giving  the  preferred  right  to  lease  school  land 
to  tlie   settler   thereon   making  permanent  im- 

erovementa  thereon,  etc,  and  the  building  may 
e  used  by  the  settler  for  a  warehouse  in  which 
to  store  supplies  for  use  on  adjacent  property, 
or  to  sell  to  proprietors  of  adjacent  property,  or 
for  a  saio<m  to  invite  the  patronage  of  employes 
on  adjacent  property ;  but  a  house  placed  on 
blocks  or  pillars  is  not  an  appurtenant  to  the 
realty  and  is  not  an  improvement. 

[Ed.  Note.— For  other  definitions,  see  Words 
«nd  Phrases,  vol.  8,  p.  7273.] 

Appeal  from  District  Court,  Pima  County; 
before  Justice  John  H.  Campbell. 

Action  by  Otto  W.  H.  Schley  against  Ed.  L. 
Vail  and  others.  From  a  judgment  against 
plaintlfr,  rendered  on  sustaining  a  demurrer 
to  the  complaint,  he  appeals.    Affirmed. 

95P.-« 


Otto  W.  n.  Schley  brought  suit  In  the 
court  below  against  the  board  of  supervisors 
of  Pima  county,  Ariz.,  and  F.  B.  Close,  alleg- 
ing: That  on  December  30,  1905,  and  for  a 
long  time  prior  thereto,  he  had  been  the  act- 
ual and  bona  fide  occupant  of,  and  in  posses- 
sion of,  certain  school  laud  situate  at  or  near 
Vails  Station,  in  Pima  county,  Ariz.  That 
prior  to  said  date,  and  while  he  was  so  oc- 
cupying said  lauds  and  in  possession  thereof, 
he  placed  thereon  valuable  permanent  im- 
provements. Tbat  during  all  such  times  be 
was  willing  and  anxious  to  lease  said  school 
lands  from  the  board  of  supervisors,  and 
that  be  bad  the  preferred  right  to  lease  said 
school  lands.  That  the  board  of  supervisors 
and  Close  all  the  time  knew  that  he  was  oc- 
cupying said  lands,  and  in  possession  thereof, 
and  the  improvements  thereon,  and  tbat  be 
had  prior  to  December  30,  1905,  caused  to  be 
placed  on  said  lands  valuable  permanent  Im- 
provements, and  tbat  he  was  willing  and 
anxious  to  lease  the  same.  That  the  tward  of 
supervisors,  on  or  about  December  30,  1909, 
with  full  knowledge  of  all  these  facts,  and 
without  any  notice  to  him,  made  a  purported 
lease  of  said  lands  to  Close  for  five  years. 
To  the  original  complaint  a  demurrer  was 
interiwsed  by  the  defendants,  and  sustained 
by  the  court,  and  the  same  demurrer  was 
later  sustained  to  the  first  amended  com- 
plaint To  the  second  amended  complaint 
Close  and  the  board  of  supervisors  again  de- 
murred on  the  ground  tbat  It  did  not  state 
facts  sufficient  to  constitute  a  cause  of  ac- 
tion, and  more  particularly  tbat  the  facts 
alleged  were  not  sufficient  to  entitle  the  plain- 
tiff to  any  preference  rlgbt  to  lease  said 
lands,  which  demurrer  was  also  sustained  by 
the  court.  Plaintiff  chose  to  stand  on  bis 
second  amended  complaint,  and  judgment 
was  rendered  against  him.  From  this  Judg- 
ment plaintiff  has  appealed,  and  among  bis 
assignment  of  errors  has  alleged :  "Tbat  the 
court  below  erred :  (1)  In  sustaining  the  de- 
murrer to  plaintiff's  complaint.  •  •  •  (4) 
In  holding  that  plaintiff's  complaint  did  not 
state  facts  sufficient  to  constitute  a  cause  of 
action." 

Francis  H.  Ilartman,  for  appellant  Frank 
n.  Hereford,  for  appellees. 

DOAN.  3.  Plaintiff's  action  was  based  up- 
on his  preferred  right  to  lease  the  land.  In 
order  to  state  a  cause  of  action,  it  was  nec- 
essary, therefore,  to  allege  in  the  complaint 
facts  showing  such  right  The  statute  (Rer. 
St.  1901)  authorizing  boards  of  superrlsors 
to  lease  such  land  provides: 

"Par.  4035  (Sec.  4).  Actual  or  bona  fide 
settlers  or  occupants  who  bare  placed  Im- 
provements on  school  or  nniverslty  lands, 
shall  have  the  preferred  right  to  lease  the 
land  whereon  such  settlement  has  been  made. 

"Par.  4036  (Sec.  5).  'Improvements'  within 
the  meaning  of  this  title  shall  be  held  to 
mean  anything  permanent  In  character,  the 
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result  of  labor  or  capitnl  expended  on  such 
land  In  its  reclamation  or  development,  and 
the  appropriation  of  water  thereon,  which 
has  enhanced  the  value  of  the  same  beyond 
what  said  land  would  be  worth  had  it  been 
permitted  to  remain  in  its  original  state. 

"Par.  4037  (Sec.  0).  Any  one  occupying 
school  or  university  lands  refusing  or  not 
wishing  to  lease  said  land,  and  other  parties 
making  application  so  to  do,  the  board  of  su- 
l>ervlsors  shall  appoint  three  disinterested 
l>ersons,  householders  and  citizens  of  the  ter- 
ritory, living  adjacent  to  said  land,  and  en- 
gaged in  agricultural  pursuits,  if  said  land  is 
agricultural  In  character,  and  engaged  in 
stock  raising  if  the  land  should  be  grazing, 
to  go  upon  said  lands  and  appraise  the  val- 
ue of  the  Improvements  and  appurtenances 
thereon  as  set  forth  in  section  5  of  this  title, 
and  make  due  return  of  said  appraisement  to 
the  supervisors  under  oath,  and  they  shall 
file  the  same,  and  the  party  wishing  to  lease 
shall  pay  to  the  board  of  8ui)crvIsor8  the 
amount  of  such  appraisement  and  the  per 
diem  of  the  appraisers,  before  the  board  of 
supervisors  shall  execute  a  lease  to  him  for 
said  lands.  The  money  so  paid  for  such  im- 
provements, the  supervisors  shall  pay  to  the 
occupant  of  the  land  when  he  shall  vacate 
said  land,  and  give  possession  to  the  lessee. 

In  order  to  acquire  a  preferred  right  to 
lease  such  land  the  above  provisions  require 
that  a  person  be  an  actual  and  bona  flde  set- 
tler or  occupant,  and  that  he  has  placed  on 
said  lands  improvements  permanent  in  char- 
acter, the  result  of  labor  or  capital  expended 
on  such  land  In  its  reclamation  or  develop- 
ment, which  has  enhanced  the  value  of  the 
same  beyond  what  said  land  would  be  worth, 
had  it  been  permitted  to  remain  in  Its  original 
state.  The  appropriation  of  water  thereon  is 
mentioned  as  an  improvement  of  this  char- 
acter in  recognition  of  the  well-known  and 
universally  conceded  fact  that  in  this  arid 
country  an  appropriation  of  water  invariably 
operates  to  reclaim  and  develop  the  land  to 
which  It  Is  applied,  and  to  enhance  the  value 
of  the  same  beyond  what  said  land  would  be 
worth,  had  it  been  permitted  to  remain  in  its 
original  state.  The  complaint  alleges :  "That 
prior  to  the  said  30th  day  of  December,  1905, 
and  during  the  time  plaintiff  was  occupying 
said  school  lends  and  in  possession  thereof, 
he  placed  thereon  valuable  permanent  Im- 
provements, and  was  during  all  such  time, 
and  is  now,  in  the  actual  possession  thereof, 
and  occupying  said  improvements  and  said 
lands."  This  is  the  only  allegation  in  the 
complaint  tending  to  show  In  the  plaintiff  a 
.  preferred  right  to  lease  the  land,  or  to  impose 
.  upon  the  board  of  supervisors  any  duty  to 
notify  him  of  the  application  of  Close  to  lease . 
the  said  land,  or  to  appoint  a  committee  to 
appraise  the  improvements  that  are  alleged  hi 
the  complaint  to  have  been  placed  thereon, 
and  is  insufficient  to  effect  that  purpose,  for 
the  reason  that  it  is  required  by  section  5 


that.  In  order  to  confer  a  preferred  right  to 
lease,  the  improvements  must  not  only  be 
permanent  in  character,  but  they  must  be  the 
result  of  labor  or  capital  expended  on  such 
land  in  its  reclamation  or  development  which 
expenditure  has  enhanced  the  value  of  the 
land  beyond  what  it  would  be  worth,  had  It 
been  permitted  to  remain  In  its  original  state. 
And  paragraph  4037  (section  6),  which  pro- 
vides for  the  appointment  of  appraisers  to  ap- 
praise the  value  of  the  improvements  on  such 
lands  when  the  occupant  thereof  fails  to  ap- 
ply for  lease,  and  another  applies  therefor, 
confines  such  appraisement  to  "the  Improve- 
ments and  appurtenances  thereon  as  set  forth 
in  section  5  of  this  title."  Until,  therefore, 
such  improvements  as  are  set  forth  In  sec- 
tion 5  are  alleged  to  have  been  placed  there- 
on, no  duty  to  appoint  such  appraisers  is 
shown.  The  complaint  falls  to  allege  that  the 
improvements  are  the  result  of  either  labor 
or  capital  expended  on  the  land  in  either  its 
reclamation  or  development,  or  that  such  im- 
provements or  expenditures  have  enhanced 
the  value  of  such  land,  or  to  allege  any  facts 
tending  to  establish  either  of  these  proposi- 
tions, and  the  complaint  therein  is  fatally  de- 
fective, in  that  it  for  that  reason  fails  to  state 
facts  sufficient  to  constitute  a  cause  of  action, 
and  the  general  demurrer  thereto  on  tliat 
ground  was  properly  sustained. 

It  is  urged  by  the  appellant  that  placing 
upon  school  lands  a  dwelling  house,  bams, 
corrals,  fences,  cleaning  off  the  brush  and  un- 
dergrowth to  prepare  ground  for  grazing  pur- 
poses, and  the  cultivation  of  the  ground  for 
raising  crops  thereon  without  Irrigation 
should  confer  upon  the  occupant  a  preferred 
right  to  lease  without  the  appropriation  of 
water  on  such  land.  The  answer  to  this  Is 
that  in  case  the  land  was  not  susceptible  of 
irrigation,  and  the  occupant  was  using  It  for 
grazing  purposes  or  for  dry  farming,  these 
iraprovemeuts  unquestionably  would  confer 
such  right,  and  constitute  one  class  of  im- 
provements contemplated  In  paragraph  4037 
(section  6) ;  but  the  complaint  in  this  case 
does  not  allege  the  placing  upon  the  land  de- 
scribed therein  of  any  such  Improvements, 
and  the  appellant  herein  cannot,  therefore, 
be  aided  by  that  fact  There  Is  no  allegation 
in  the  complaint  that  the  improvements  are 
not  such  as  might  be  readily  removed  from 
the  land,  and  therefore,  though  valuable  and 
permanent  in  themselves,  confer  no  enhanced 
value  upon  the  land.  A  frame  house,  firmly 
constructed,  would  be  a  permanent  structure, 
and  could  be  properly  termed  a  "valuable  Im- 
provement" and  might  he  used  by  the  oc- 
cupant for  a  warehouse  in  which  to  store 
goods  or  machinery  or  supplies  to  use  on  ad- 
jacent property,  or  to  sell  to  operators  of  ad- 
jacent properties,  or  for  a  saloon  to  invite 
the  patronage  of  employes  of  adjacent  proper- 
ties; but  if  placed  on  blocks  or  pillars,  as 
such  buildings  frequently  are,  It  would  not  be 
an  appurtenant  to  the  realty,  but  could  be 
readily  removed,  and  neither  being  the  result 
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of  labor  or  capital  expended  on  such  land  In 
Its  reclamation  or  development,  nor  baring 
enhanced  the  value  of  the  same  beyond  what 
said  land  would  be  worth,  had  It  been  per- 
mitted to  remain  in  its  original  state,  would 
not  constitute  either  "improvements"  or  "ap- 
purtenances" thereon,  "as  set  forth  In  section 
0"  above  cited. 

The  appellant  elected  In  the  lower  court  to 
stand  uixjn  his  complaint,  and  let  Judgment 
be  entered  on  the  demurrer.  Therefore  the 
conclusion  reached  on  this  subject  is  decisive 
of  the  case,  and  renders  unnecessary  the  con- 
sideration of  the  other  questions  presented. 

The  Judgment  of  the  lower  cotirt  is  alBrmed. 

KENT,  C.  J.,  and  SLOAN  and  NAVE,  JJ., 
concur. 


(U  Arix.  48) 

INDUSTRIAL  BLDO.  &  LOAN  ASS'N  T. 

MEYEBS-ABEL  CO.  et  al. 

(Supreme  Court  of  Arizona.     March  27,  1908.) 

1.  CoKPOBATiONS  — Foreign  Corporations— 
PitiNG  Copy  op  Articles,  Etc.— Statutb 
Construed. 

Rev.  St.  1887,  pars.  347.  .348.  now  repealed, 
required  a  foreign  corporation  doing  business 
in  the  territory  to  file  a  copy  of  its  articles  and 
au  appointment  of  an  agpnt  to  receive  service  of 
summons,  etc.,  with  tiie  Secretary  of  the  terri- 
tory and  the  recorder  of  the  county  in  which 
its  office  or  business  was  located.  Held  that, 
unless  a  foreim  corpomtion  had  an  office,  or  its 
entemrise  had  or  proposed  to  have  some  estab- 
lished location  within  the  territory,  it  complied 
with  the  statute  by  filing  with  the  Secretary  a 
copy  of  its  articles  of  incorporation  and  an  ap- 
pointment of  an  agent,  and  that  the  requirement 
as  to  filings  with  county  recorders  did  not  apply 
to  corporations  effecting  their  transactions  sole- 
ly through  traveling  solicitors  or  correspoudence. 

2.  Constitutional  Law   —  Obligation   of 
■  Contracts- Impairment— Foreign  Corpo- 
rations. 

That  a  foreitm  corporation  has  not  complied 
with  Rev.  St.  1901,  requiring  such  corporations 
to  file  copies  of  their  articles  of  incorporation 
with  certain  officers,  etc.,  does  not  prevent  it 
from  suing  to  vacate  judgments  based  on  busi- 
nesa  transacted  before  the  enactment  of  such  re- 
quirements, the  corporation  having  transacted 
no  new  business  in  the  territory  since  the  law 
bt-came  effective,  since  to  require  such  compli- 
ance as  a  condition  precedent  to  the  suit  would 
impair  the  obligation  of  its  contract 

Appeal  from  District  Court,  Navajo  Coun- 
ty :   before  Justice  R.  E.  Sloan. 

Action  by  the  Industrial  Building  &  Loan 
A-ssociation  against  the  Meyers-Abel  Company 
and  others.  From  a  Judgment  dismissing 
the  petition  and  refusing  a  new  trial,  plain- 
tiff appeals.  Reversed  and  remanded,  with 
directions. 

W.  H.  Stllwell,  for  appellant.  Ctark  & 
TllUnghast,  for  appellees  .Meyers-Abel  Com- 
pany and  F.  W.  Nelson,  trustee.  J.  F.  Wil- 
son, for  appellees  John,  Martha,  and  Benja- 
min Downs. 

CAMPBELL,  J.  Appellant  la  a  corpora- 
tion organized  under  the  laws  of  the  state  of 
Colorado  for  the  purpose  of  couductlug  a 


building  and  loan  business  In  the  state  of 
Colorado  and  In  any  other  state  of  the  United 
States  In  which  it  may  <lesire  to  do  business. 
In  March,  1900,  it  sold  to  John  Downs  and 
Martha  Downs,  his  wife,  residents  of  Navajo 
county,  Ariz.,  50  shares  of  its  stock,  and  upim 
their  application  made  to  them  a  loan  of 
$4,000.  To  secure  their  note  evidencing  the 
loan  Downs  and  wife  executed  a  trust  deed 
conveying  certain  real  estate  In  Navajo  coun- 
ty to  Bromfield  and  Adams,  as  trustees. 
Thereafter  they  and  their  son,  Benjamin 
Downs,  became  indebted  to  the  firm  of  Low- 
enthal  &  Meyers  of  Albuquerque,  N.  M.,  and 
gave  to  that  firm  a  note,  securing  it  by  a 
mortgage  upon  the  same  premises.  Lowen- 
thal  and  Meyers  transferred  the  note  and 
mortgage  to  the  appellee  the  Meyers-Abel 
Company.  In  1902  the  Meyers- Abel  Company 
brought  suit  against  the  Downs  to  foreclose 
their  said  mortgage,  making  the  appellant 
herein  and  the  trustees,  Bromfield  and  Adams, 
parties.  The  complaint  alleged  that  the  ap- 
pellant was  a  foreign  corporation  doing  busi- 
ness In  this  territory,  but  had  failed  to  com- 
ply with  the  law  requiring  It  to  file  a  certi- 
fied copy  of  Its  articles  of  Incorporation  and 
au  appointment  of  an  agent,  and  prayed  that 
the  trust  deed  given  by  John  and  Martha 
Downs  to  secure  their  indebtedness  to  ap- 
pellant be  declared  void.  Appellant  denied 
that  It  had  failed  to  comply  with  the  terri- 
torial law  as  alleged,  and  asked  to  have  Its 
deed  of  trust  adjudged  prior  in  right,  and 
foreclosed.  This  cause  was  numbered  127, 
and  Is  hereinafter  referred  to  by  that  desig- 
nation. The  case  came  on  for  trial  on  Oc- 
tober 9,  1905.  There  was  Introduced  In  evi- 
dence a  certificate  made  by  the  Territorial 
Auditor,  which  recited  that  the  "Industrial 
Building  &  Loan  Association  of  Denver"  had 
not  filed  in  his  oflBce  a  copy  of  its  articles  of 
Incorporation  nor  an  appointment  of  an  agent 
The  court  entered  Judgment  foreclosing  the 
mortgage  of  the  Meyers-Abel  Company,  and 
decreed  it  to  be  a  first  and  paramount  lien 
upon  the  premises,  and  barred  and  foreclosed 
appellant  and  the  trustees  of  all  right,  claim, 
or  equity  of  redemption  In  the  premises.  On 
October  12,  1905,  John  and  Martha  Downs 
filed  an  answer  to  the  cross-complaint  of  ap- 
pellant. In  which  It  had  asked  a  foreclosure 
of  its  trust  deed,  setting  up  the  failure  of 
apiiellant  to  comply  with  the  law  regulating 
the  doing  of  business  of  foreign  corporations, 
and  praying  that  the  trust  deed  given  by 
them  to  appellant  be  declared  void.  On  the 
same  day  the  case  was  tried,  and  Judgment 
entered  In  accordance  with  the  prayer  of  the 
complaint.  Shortly  after  these  judgments 
were  rendered  Martha  and  Benjamin  Downs 
transferred  the  premises  to  appellee  Nelson, 
as  trustee,  to  secure  an  Indebtedness.  This 
action  was  brought  by  appellant  to  r-opei,. 
the  Judgments  rendered  in  cause  No.  127. 
The  complaint  sets  up  the  proceedings  had 
in  that  cause,  and  states  the  facts  to  be  that 
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prior  to  tbe  time  tbat  It  made  the  loan  to 
Jobn  and  Martha  Downs  It  had  filed  with  the 
Secretary  of  the  territory  a  duly  certified 
copy  of  Its  articles  of  Incorporation  and  also 
an  appointment  of  an  agent,  and  tbat  said  ar- 
ticles and  appointment  of  agent  were  on  file 
and  of  record  in  tbe  office  of  the  Territorial 
Auditor  (to  which,  by  law,  such  records  have 
been  transferred)  at  the  time  said  Auditor 
made  tbe  certificate  which  was  Introduced  In 
evidence  In  cause  No.  127,  but  that  Its  corpo- 
rate name  was  and  Is  "Industrial  Building 
&  Loan  Association,"  and  not  "Industrial 
Building  &  Loan  Association  of  Denver." 
Further  allegations  are  made  charging  mis- 
conduct on  tbe  part  of  the  attorney  who  bad 
been  employed  by  appellant  and  of  other 
facts  In  support  of  Its  claim  for  equitable 
relief,  which  are  not  necessary  In  the  con- 
sideration of  this  case  to  be  here  set  forth. 
The  complaint  prays  that  the  Judgments  in 
cause  No.  127  be  vacated;  that  the  trust 
deed  executed  by  John  and  Martha  Downs 
be  adjudged  a  first  lien  on  the  premises  there- 
in described,  and  for  Judgment  foreclosing 
the  trust  deed.  Upon  the  trial  of  this  action 
the  court  found  sufficient  of  the  allegations 
of  mistake  and  constructive  fraud  to  be  true 
to  entitle  the  plalntltt  to  relief  In  equity 
against  the  Judgments,  save  and  except  that 
it  may  not  maintain  this  action,  and  bad  no 
right  to  maintain  its  action  in  cause  No.  127, 
because  that  It  had,  during  tbe  year  1900,  an 
agent  soliciting  business  in  tbe  territory  and 
in  different  counties  of  tbe  territory,  and 
was  doing  and  carrying  on  business  during 
said  year  in  Navajo  county,  and  particularly 
at  the  time  the  loan  was  made,  and,  further, 
"that  on  or  about  the  14th  day  of  January, 
1897,  It  filed  In  the  office  of  the  Secretary  of 
Arizona  a  duly  authenticated  copy  of  Its 
articles  of  incorporation,  and  on  the  same 
date  tbe  appointment  of  agent  upon  whom 
notices  and  processes,  including  summons, 
might  be  served,  but  that  said  plaintiff  bad 
not  at  the  time  of  the  execution  of  said  mort- 
gage, or  prior  thereto,  or  at  any  other  time, 
complied  with  the  laws  of  the  territory  of 
Arizona  relating  to  foreign  coi-porations  by 
filing  a  duly  certified  copy  of  Its  articles  of 
Incorporation  and  the  appointment  of  agent 
upon  whom  all  notices  and  processes,  in- 
cluding the  service  of  summons,  might  be 
served  with  tbe  county  recorder  of  Navajo 
county,  and  that  said  plaintiff  had  not  then, 
or  at  any  time,  published  at  least  six  times 
In  some  newspaper  published  In  said  Navajo 
county  a  copy  of  its  articles  of  incorporation, 
duly  certified."  Tbe  court  further  found  that 
appellant  has  never  bad  an  office  In  the  ter- 
ritory. It  is  not  found  that  it  has  ever  had 
or  proposed  to  have  a  definite  location  for 
Its  business  in  the  territory.  As  a  conclusion 
of  law  tbe  trial  court  held  that  appellant,  not 
having  compiled  with  the  law  of  the  territory 
relating  to  foreign  corporations,  in  that  It 
had  failed  and  neglected  to  file  with  tbe  coun- 


ty recorder  of  Navajo  county  a  copy  of  Its 
articles  of  incorporation  and  an  appointment 
of  an  agent,  as  required  by  chapter  7,  Bev. 
St.  Ariz.  188";  that  the  trust  deed  sought  to 
be  foreclosed  Is  null  and  void:  and  that  it 
was  without  right  to  prosecute  its  action  for 
the  vacation  of  tbe  Judgments.  From  the 
Judgment  entered  dismissing  its  petition,  and 
from  the  refusal  of  the  court  to  grant  a  new- 
trial,  this  appeal  is  brought. 

Many  questions  are  sought  to  be  raised  by 
appellant,  but  the  determination  of  one  of 
them  is  decisive  of  this  case,  since  the  trial 
court  has  found  facts  sufficient  to  warrant 
setting  aside  the  Judgments  in  cause  No.  127. 
unless  appellant  is  barred  from  maintaining 
its  action  by  reason  of  its  failure  to  file  a 
copy  of  its  articles  of  incorporation  and  ap- 
pointment of  agent  with  tbe  county  recorder 
of  Navajo  county.  The  Revised  Statutes  of 
1887,  which  were  in  force  at  the  time  the  loan 
was  made,  though  since  repealed,  imposed  up- 
on foreign  corporations  doing  business  with- 
in this  territory  tbe  following  requirements: 

"a47.  (Sec.  1.)  Any  company  Incorporated 
under  tbe  laws  of  any  other  state  or  territory, 
for  any  enterprise,  business  pursuit  or  occupa- 
tion, proposed  to  be  carried  on,  or  the  prin- 
cipal office  or  place  of  business  is  proposed 
to  be  located,  within  this  territory,  shall  make 
and  file  certified  and  duly  authenticated  copies 
of  their  articles  of  Incorporation,  with  the 
Secretary  of  this  territory,  and  the  county 
recorder  of  tbe  county  in  which  its  business 
or  principal  office  Is  located. 

"S18.  (Sec.  2.)  It  shall  be  the  duty  of  any 
association,  company  or  corporation  organized 
or  incorporated  under  the  laws  of  any  other 
state  or  territory  or  foreign  country  (or  the 
purposes  of  engaging  In  or  carrying  on  any 
enterprise,  business,  pursuit  or  occupation, 
or  acquiring,  holding  or  disposing  of  any  prop- 
erty within  this  territory,  to  file  with  the 
Secretary  of  this  territory  and  the  county  re- 
corder of  the  county  In  which  such  enterprise, 
business,  pursuit  or  occupation  Is  proposed  to 
be  located,  or  is  located,  tbe  lawful  appoint- 
ment of  an  agent,  upon  whom  all  notices  and 
processes.  Including  service  of  summons,  may 
be  served,  and  when  so  served  shall  be  deemed 
taken  and  held  to  be  a  lawful  personal  service 
on  such  association,  company  or  corporation 
for  ail  puriK>ses  whatsoever. 

"349.  (Sec.  3.)  No  corporation  such  as  Is 
meutioned  In  section  one  of  this  chapter 
shall  transact  any  business  whatsoever  In  this 
territory  until  and  unless  it  shall  have  first 
filed  its  articles  of  lucori>oration  and  appoint- 
ment of  an  agent  as  required  In  the  two  pre- 
ceding sections,  and  every  act  dene  by  It 
prior  to  the  filing  thereof  shall  be  utterly 
void." 

This  statute  required  a  foreign  corporation 
Incorporated  for  tbe  purpose  of  engaging  in 
or  carrying  on  any  enterprise,  business  pur- 
suit, or  occupation  In  this  territory  to  file  a 
copy  of  its  articles  of  incorporation  and  an 
appointment  of  an  agent  with  the  Secretary  of 
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the  territory.  It  was  also  required  to  file  the 
same  with  the  recorder  of  the  county  in  which 
Its  offlce  or  business  was  located.  It  ap- 
pears that  appellant  had  nerer  had  an  offlce 
within  the  territory ;  that  such  business  as  It 
has  transacted  has  been  obtained  through  a 
solicitor  who  traveled  through  the  various 
counties;  that,  when  a  loan  was  desired,  the 
application  was  made  to  the  office  of  the  com- 
pany In  Colorado  and  further  negotiations 
carried  on  i)y  mall.  The  notes  given  to  evi- 
dence the  loan  were  payable  at  the  offlce  in 
Colorado.  Can  it  be  said  that  the  business 
of  apiielktnt  was  located  In  Navajo  county? 
Webster  defines  "locate"'  as  "to  place ;  to  set 
In  a  particular  site  or  position;  to  designate 
the  site  or  place  of."  And  by  the  Century 
Dictionary  It  is  defined:  "To  fix  in  a  place: 
establish  in  a  particular  si)Ot  or  position ;  to 
flat  the  place  of;  to  reside;  to  place  one's 
self  or  be  placed;  adopt  or  form  a  fixed  resi- 
dence." As  we  have  said,  appellant  main- 
tained no  offlce  in  Navajo  comity,  and  so  far 
as  disclosed  has  had  but  the  single  transac- 
tion In  that  county.  If  a  foreign  corporation 
had  an  offlce  or  its  enterprise  was  defilultely 
located  In  one  county,  It  was  required  to  file 
a  copy  of  its  articles  and  appointment  of 
agent  with  the  recorder  of  that  county;  but 
the  statute  did  not  require  It  to  file  such  copy 
and  appointment  in  each  of  the  other  coun- 
ties to  which  its  enterprise  might  lead  it  to 
transact  business.  If  it  had  no  definite  loca- 
tion within  the  territory,  was  It  required  to 
file  such  copy  and  appointment  In  each  county 
In  which  It  proposed  to  have  a  transaction? 
TVe  think  not.  We  are  of  opinion  that,  un- 
less a  foreign  coriwratlon  bad  an  offlce,  or  its 
enterprise  had  or  proposed  to  have  some  es- 
tablished location  within  the  territory.  It  com- 
piled with  the  requirements  of  the  statute  by 
filing  with  the  Secretary  of  the  territory  a 
copy  of  Its  articles  of  Incorporation  and  an 
appointment  of  agent;  that  the  requirement 
as  to  the  filing  of  such  with  the  county  re- 
corders had  no  application  to  corporations 
iwhich  effected  their  transactions  solely  through 
traveling  solicitors  or  correspondence.  We 
thinic  this  view  was  entertained  by  this  court 
In  Babbitt  v.  Field,  6  Ariz.  «,  52  Pac.  775, 
although  the  decision  turned  upon  another 
point. 

It  was  pleaded,  and  the  court  finds,  that 
appellant  has  not  compiled  with  the  require- 
ments of  the  Revised  Statutes  of  1001,  and 
It  seems  to  have  been  urged  uixiu  the  trial 
court  that  the  failure  to  so  comply  precludes 
It  from  maintaining  this  action.  The  statutes 
now  in  force  differ  materially  from  those 
which  were  In  force  at  the  time  the  loan  in- 
volved in  this  action  was  made.  It  Is  now  re- 
quired that  a  foreign  corporation  file  a  copy 
of  its  articles  of  incorporation  with  the  Ter- 
ritorial Auditor  and  with  the  recorder  of  each 
county  in  which  it  proposes  to  carry  on  any 
business  whatsoever,  and  that  the  articles  l>e 
published  at  least  six  times  in  a  newspaper 
published  In  each  of  such  counties.    It  is  fur- 


ther required  that  a  foreign  corporation  of 
the  character  of  appellant  file  with  the  Terri- 
torial Treasurer  a  bond  in  the  sum  of  $50,00(> 
for  the  security  of  resident  stockholders.  It 
is  the  undisputed  testimony  that  the  appel- 
lant has  transacted  no  new  business  In  the 
territory  sluc«  the  Revised  Statutes  of  1901 
became  effective.  To  require  it  to  comply 
with  the  provisions  of  the  Statutes  of  1901 
as  a  condition  to  maintaining  Its  action  would 
Impair  the  ol)Ilgi\tlon  of  its  contract.  Bedford 
V.  Eastern  Building  &  Loan  Association,  181 
U.  S.  227,  21  Sup.  Ct.  597,  45  L.  Ed.  834. 

The  judgment  of  the  district  court  la  re- 
versed, and  the  cause  remanded,  with  direc- 
tions to  set  aside  the  Judgments  in  cause  No. 
127,  and  to  take  such  further  proceedings  as 
are  eiiuitable. 

KENT,  C.  J.,  and  NAVE,  J.,  concur. 


(11  Ariz.  4U) 
In  re  BLACK  DIAMOND  COPPER  MINING 
CO. 

Appeal  of  SOTO  BROS.  &  RENAUD  et  al. 

(Supreme  Court  of  Arizona.     March  27,  1908.) 

1.  Bankbuptct— Compositions. 

The  bankruptcy  law  does  not  provide  that 
compositions,  though  informal,  or  preferences, 
shall  be  void  as  between  the  parties. 

2.  Accord  and  Satisfaction— Part  Payment 
—Consideration. 

A  settlement  of  an  unsecured  debt  by  merg- 
ing it  in  a  secured  obligation  for  a  smaller 
amount  is  based  on  a  consideration,  and  is  en- 
forceable. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  1,  Accord  and  Satisfaction,  |{  111-115.] 

3.  Bankbuptct— Secured  Debts— Disaixow- 

ANCB. 

Where  a  bankrupt  corporation  gave  a  cred- 
itor certain  bonds  in  settlement  of  a  claim,  the 
presumption  was  that  the  bondfi  were  of  such 
secured  character  as  to  support  the  court's  order 
disallowing  the  creditor's  claim  filed  in  the  bank- 
ruptcy proceedings  on  the  ground  that  it  had 
been  settled. 

4.  Same— Payment  of  Debt. 

After  the  filing  by  a  corporation  of  a  peti- 
tion in  bankruptcy,  but  before  the  adjudication, 
the  corporation  gave  its  check  to  a  creditor  for 
part  of  the  debt,  and  also  a  certificate  reciting 
that  there  was  due  the  creditor  in  bondx  of  the 
corporation  a  certain  face  value  which,  when  de- 
livered, was  with  the  clieclc  to  constitute  pay. 
ment  in  full  of  the  account.  Held,  that  the  re- 
ceipt by  the  creditor  of  the  check,  which  was 
later  paid,  and  the  tender  of  the  bonds  by  the 
corporation,  gave  rise  to  a  new  obligation,  which 
satisfied  the  original  indebtedness. 

5.  Same— Debts  Provable. 

Under  Bankr.  Act  Jbly  1,  1898,  c.  541, 
f  fi.%  30  Stat.  5«2  (U.  S.  Comp.  St.  1901.  p. 
3447),  providing  that  the  debts  of  a  l>anknipt 
which  may  l>e  allowed  against  hig  estate  are  a 
fixed  liability  as  evidenced  by  a  judgment  or  an 
instrument  in  writing,  absolutely  owin^,  at  the 
time  of  the  filing  of  the  petition,  against  him, 
etc.,  new  obligations  evidenced  by  lionds  given 
by  a  corporation  after  the  filing  by  it  of  a  peti- 
tion in  bankruptcy  in  settlement  of  a  claim  were 
not  provable  in  the  bankruptcy  proceedings. 

Appeal  from  District  Court,  Cochise  County; 
before  Justice  Fletcher  M.  Doan. 
Proceedings  In  involuntary  bankruptcy  of 
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the  Black  Diamond  Copper  Mining  Company. 
From  orders  disallowing  claims  filed  by  them. 
Soto  Bros,   and  Renaud  and  others  appeal. 
Affirmed. 
For  former  report,  see  8.5  Pac.  653. 

James  Reilly,  for  appellants.  Ben  Good- 
rich, for  appellee. 

NAVE,  J.  In  November,  1904,  several  cred- 
itors of  the  Black  Diamond  Copper  Mining 
Company,  a  corporation,  hereinafter  called 
the  "Company,"  filed  a  petition  in  bank- 
ruptcy against  that  company.  An  adjudica- 
tion of  bankruptcy  was  made  in  November, 
1906,  pursuant  to  the  order  of  this  court  in  a 
former  appeal  of  this  same  case  (In  re  Black 
Diamond  Cop.  M.  Co.,  85  Pac.  653),  and  the 
matter  was  referred.  Soto  Bros.  &  Renaud. 
hereinafter  called  "Soto  Bros.,"  and  Albert 
Stelnfeld  &  Co.,  hereinafter  called  the  "Steln- 
feld  Company,"  have  appealed  from  orders 
disallowing  claims  filed  by  them  against  the 
bankrupt,  successively  made  by  the  referee,, 
and,  upon  review,  by  the  district  court. 

In  March,  1905,  several  months  after  the 
filing  of  the  petition  in  bankruptcy,  but  be- 
fore the  adjudication,  appellants,  who  were 
then  creditors  of  the  company,  made  Informal 
compositions  with  It.  Similar  settlements 
were  effected  between  the  company  and  other 
creditors,  as  disclosed  In  our  former  opinion, 
cited  supra.  The  settlement  with  the  Steln- 
feld Company  consisted  of  the  payment  to 
it  of  $800  In  cash  and  the  delivery  to  It  of 
$600  In  bonds  of  the  company,  the  Stelnfeld 
debt  being  originally  In  the  sum  of  $1,000. 
The  Indebtedness  to  Soto  Bros,  was  in  the 
sum  of  $4,300.99.  The  company  paid  to  them 
.?2,150.48  by  a  check,  which  was  subsequently 
cashed,  and  at  tlie  same  time  delivered  to 
them  a  certificate  signed  by  It,  reading  as  fol- 
lows: "This  Is  to  certify  that  tiiere  Is  due 
Soto  Bros.  &  Renaud  from  this  company,  in 
bonds  of  said  company,  the  face  value  of 
$4,300,  which  Is  to  be  delivered  to  them  by 
Mr.  Hoffman,  president  of  this  company, 
within  a  few  days,  and  when  so  delivered,  to- 
gether with  the  check  paid  to  them  this  day 
of  $2,150.48,  Is  payment  in  full  of  their  ac- 
count, and  this  dueblll  ceases  to  be  of  any 
value,  and  is  null  and  void  (merchandise  and 
cash  account)."  It  will  be  observed  that  by 
this  arrangement  Soto  Bros,  were  to  receive 
bonds  of  a  face  value  equal  to  the  full  amount 
of  the  debt,  and  In  addition  one-half  of  the 
amount  of  the  debt  in  cash,  by  check.  Three 
days  after  this  transaction  Soto  Bros,  ad- 
vised the  company  that  they  would  not  accept 
the  bonds,  and  that  they  repudiate  the  settle- 
ment. The  bonds  nevertheless  were  delivered 
at  their  place  of  business,  and  left  with  one  of 
the  partners  against  his  protest.  An  attempt 
was  afterwards  made  by  Soto  Bros,  to  return 
the  bonds  to  the  company  by  mall.  At  the 
hearings  of  this  matter  each  party  disclaimed 
knowiwlge  of  the  whereabouts  of  these  bonds. 
Without  detailing  the  nature  of  the  claims  filed 


by  these  appellants,  It  Is  sufficient  to  state 
that  they  were  disallowed,  by  reason  of  the 
view  that  they  were  settled  by  the  informal 
compositions. 

It  is  contended  by  appellants  that  the  filing 
of  the  petition  In  bankruptcy  against  the  com- 
pany deprived  It  of  power  to  effect  a  composi- 
tion In  any  other  way  than  that  prescribed  by 
the  bankruptcy  law ;  hence  that  the  settle- 
ments are  void,  and  that  the  bonds  also  are 
void.  The  terms  of  these  bonds  are  not  dis- 
closed by  the  record  before  us.  We  do  not 
entertain  the  view  that  these  informal  settle- 
ments are  void,  although  for  a  variety  of  rea- 
sons they  may  be  found  voidable  at  the  in- 
stance of  other  creditors.  The  bankruptcy 
law  does  not  provide  tliat  compositions,  though 
informal,  or  preferences,  shall  be  void  as 
between  the  parties.  Neither  appellant  com- 
plains because  of  the  Inequality  in  the  settle- 
ments effected. 

Appellants  further  contend  that  they  are 
not  bound  by  these  settlements,  for  that  the 
agreements  to  accept  full  satisfaction  are 
without  consideration.  The  settlement  effect- 
ed with  the  Stelnfeld  Company  involved  the 
payment  of  half  the  Indebtedness  In  cash,  and 
satisfaction  of  the  remaining  half  by  the  de- 
livery of  $600  face  value  (being  $200  less  than 
that  half)  In  the  company's  bonds.  The  bond.s 
were  delivered,  and  are  still  in  the  {Mssesslon 
of  the  Stelnfeld  Company,  although  the  return 
of  them  was  tendered  at  the  trial  of  this  pro- 
ceeding. Thus  the  accord  was  fully  executed. 
A  theory  on  which  it  might  be  held  to  be  in- 
effective would  be  that  the  so-called  bonds  are 
In  fact  but  unsecured  promises  to  pay  part  or 
the  former  indebtedness,  and  do  not  vary  the 
pre-existing  obligation,  except  to  reduce  its 
amount.  Wherefore  what  purports  to  be  satis- 
faction is  without  consideration.  Without  de- 
termining whether  this  point  would  be  well 
taken  as  a  matter  of  law  (It  finds  abundant 
support  in  authority),  we  cannot  apply  it  be- 
cause we  are  not  advised  by  the  record  as  to 
the  facts.  Some  facts  appear,  on  the  contrary, 
from  which  an  inference  may  be  drawn  that 
the  bonds  are  of  the  customary  secured  variety. 
If  so,  it  is  well  settled  that  a  settlement  of 
an  unsecured  debt  by  merging  it  in  a  secured 
obligation  for  a  smaller  amount  Is  based  upon 
a  consideration,  and  will  be  enforced.  The 
record  discloses  that  the  bonds  themselves 
were  produced  before  the  trial  judge,  though 
not  produced  before  ns.  The  iiresumption  is 
that  these  bonds  are  of  such  character  as  to 
support  the  court's  order. 

As  to  the  consideration  for  the  accord  be- 
tween the  bankrupt  and  Soto  Bros.,  there  Is 
more  difficulty.  The  question  arises  whether 
the  accord  was  fully  executed.  Decisions  In 
which  the  points  here  Involved  are  fully  treat- 
ed are  so  numerous  that  we  deem  it  unneces- 
sary to  elaborate  our  view  upon  them.  Ex- 
tensive citation  of  authorities  will  be  found 
at  1  Am.  &  Eng.  Cyc.  of  Law  (2d  Ed.)  408  et 
seq..  and  1  Cyc.  319  et  seq.  It  suffices  to  ex- 
press our  conclusion  that  the  receipt  by  Soto 
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Bros,  of  the  cheek  for  $2,150.48  contempo- 
raneously with  their  acceptance  of  the  ccrtifl- 
cate  of  the  company  as  above  quoted,  coupled, 
as  It  was,  with  the  express  agreement  of  the 
parties  that  settlement  should  be  had  on  the 
basis  disflosed  by  the  certificate,  gave  rise  to 
a  new  obligation,  and  satisfied  the  original  in- 
debtedness. An  enforceable  contract  was  con- 
summated, subject  only  to  Interference  by 
other  creditors,  by  which  the  company  was 
obliged  to  deliver  to  Soto  Bros,  bonds  of  the 
face  value  of  $4,300.  Doubtless  Soto  Bros, 
could  have  rescinded  the  contract  If  the 
check  had  proved  uncollectible,  or  the  bonds 
had  not  been  tendered ;  but  the  fact  that  they 
afterwards  refused  the  bonds  does  not  seem 
to  us  to  alter  the  status  of  the  case.  We  re- 
gard the  situation  as  being  the  same  that  It 
•would  have  been  if  the  bonds  had  been  de- 
livered and  accepted,  together  with  the  check. 
It  follows  for  the  same  reasons  applied  In  con- 
sidering the  accord  with  the  Stelnfeld  Com- 
pany that  there  was  an  executed  accord  be- 
tween Soto  Bros,  and  the  bankrupt  upon  a 
consideration,  and  therefore  a  satisfaction  of 
the  debt. 

The  new  obligations  evidenced  by  the  bonds 
are  not  provable  In  the  proceeding,  because 
they  have  arisen  since  the  filing  of  the  petition 
in  bankruptcy.  Bankruptcy  Law,  Act  .Tuly  1, 
1898,  0.  541,  «  (8,  30  Stot.  562  (TJ.  S.  Comp. 
St.  1901.  p.  3447) :  In  re  Bnrka  (D.  C.)  104  Fed. 
326:  In  re  Pennewell,  119  Fed.  139,  .'S5  C.  C. 
A.  571:  In  re  Garllngton  (D.  C.)  115  Fed.  999. 

The  judgment  of  the  district  court  Is  af- 
firmed. 

KENT,  C.  J.,  and  SLOAN  and  CAMP- 
BELL, JJ.,  concur. 


(II  Arts.  S70 

SANDOVAL  et  al.  ▼.  RANDOLPH. 

(Supreme  Court  of  Arizona.     March  27,  1908.) 

1.  Pleading  —  Ob.ikctioss  to  Pleadi.'sos— 
Waiver— Failtjbe  to  Demur. 

Where  no  general  demurrer  was  interposed 
to  the  complaint  in  tlie  trial  court  prior  to  the 
trial,  no  error  was  committed  in  permitting  the 
case  to  go  to  trial. 

[Ed.  Note. — For  pases  in  point,  see  Cent.  Dig. 
T«l.  39,  Pleading,  g§  1355,  1356.1 

2.  Appb.W/— Record — OnjECTroNS    to    Plbad- 

ING8. 

Where  the  record  on  appeal  discloses  that 

thr    complaint    Is    not    sufficient    to    support    a 

'  judgment,  tlie  jud)fment  renderod  thereon  conati- 

-tutes  fundamental  error,  for  which  the  judgment 

will  be  reversed  io  the  appellate  court,  though 

tlie  point  Is  not  raised  by  appellant. 

[Kid.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  |jt  1226-1240.  1141- 
1146.] 

3.  Action  —  Nature  of  Action  —  Fraud  ob 
MoNEv  Received — Complaint. 

A  complaint  charged  that  defendants  agreed 
sn  agents  for  plaintiff  to  buy  a  certain  mine  at 
the  lowest  possible  price,  that  defendants  as 
such  agents  purchased  the  mine,  and  with  intent 
to  deceive  and  defraud  claimed  to  have  paid 
therefor  $20,000  In  American  gold.  when,  in 
fact,  they  only  paid  $afl,(X)0  in  Mexican  silver, 
.and  that  plaintiff,  relying  on  defendants'  state- 


ments, paid  defendants  $20,000  in  American 
gold  for  a  conveyance  of  the  mine :  that  at  the 
date  when  defendants  paid  the  sum  of  $20.0(X) 
in  Mexican  silver  to  the  owners  of  the  mine 
such  amount  was  worth  $9,600  American  gold, 
and  no  more,  by  reason  of  which  defendants  be- 
came indebted  to  plaintiff  in  the  sum  of  $10,400 
gold,  no  part  of  which  they  had  paid,  though 
often  requested  so  to  do.  Held,  that  the  com- 
plaint stated  a  sufficient  cause  of  action  for 
money  had  and  received,  and  not  an  action  for 
damages  for  fraud,  and  that  the  allegations  of 
fraud  should  be  therefore  rejected  as  surplusage. 

4.  Venue— Transitory   Action— Monet   Re- 
ceived. 

An  action  against  certain  agents  for  money 
bad  and  received  is  transitory,  and  may  he 
brought  in  any  jurisdiction  where  the  defendants 
can  be  served  with  process. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  48,  Venue,  §  S.] 

5.  Pleading — Amendment— Discretion. 

It  is  within  the  sound  discretion  of  the 
trial  court  to  permit  or  refuse  an  amendment  to 
the  pleadings  after  the  trial  has  begnn. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  39,  Pleading,  H  653-675.] 

6.  Appeal— Discretion— Review. 

Refusal  of  the  trial  court  to  permit  a  trial 
amendment  in  the  exercise  of  discretion  will 
not  be  reviewed  on  appeal,  unless  it  is  plainly 
shown  that  the  court's  discretion  has  been 
abused. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  §$  3S23-3833.] 

7.  Limitation   of  Actions  —  Relief  from 
Fbaud— Statutes — Application. 

Laws  1903,  No.  16,  barring  actions  to  ob- 
tain relief  from  fraud  after  one  year  from  the 
discovery  of  the  acts  constituting  the  fraud,  ap- 
plies only  to  actions  to  obtain  eauitable  relief. 
ba&ed  wholly  on  fraud  and  in  which  no  relief 
can  be  granted  unless  fraud  Is  proved,  and  has 
no  application  to  an  action  for  money  had  and 
received  against  plaintiff's  agents  to  compel  a 
return  of  money  furnished  to  them  which  they 
had  not  used  for  the  purpose  intended. 

[I5d.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  33,  Fraud,  §S  182-186.] 

8.  Appeal— Review— Prejudice. 

Defendants  were  not  prejudiced  by  the 
court's  refusal  to  permit  a  trial  amendment 
pleading  limitations  where  the  action  was  not 
barred  under  the  statute  sought  to  be  pleaded. 

[E!d.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  IS  4106-4109.] 

9.  Same— Finpinos. 

The  Supreme  Court  will  not  disturb  find- 
ings of  fact  of  the  trial  court  based  on  conflict- 
ing evidence,  where  they  are  supported  by  any 
substantial  testimony. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  S$  3979-3082.] 

Appeal  from  District  Court,  Santa  Crua 
County;  before  Justice  Frederick  S.  Nave. 

Action  by  Epes  Randolph  against  A.  Sand- 
oval and  another.  Judgment  for  plaintiff, 
and  defendants  appeal.    Affirmed. 

A.  Orflla  and  Eb.  Williams,  for  appellants. 
Eugene  S.  Ives,  S.  L.  Pattee,  and  S.  V.  Mc- 
Clure,  for  apitellee. 


DOAN,  J.  An  action  was  brought  in  the 
district  court  of  Santa  Cruz  county  by  the 
api>ellee  against  the  appellants  for  a  sum  of 
money  alleged  to  have  been  paid  by  the  ap- 
pellee and  bis  assignor,  L.  Lindsay,  to  the 
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appellants,  for  tbe  purchase  of  the  San  Fran- 
cisco mine,  in  the  state  of  Sonera,  Republic 
of  Mexico,  by  the  appellants  as  the  agents 
of  the  appellee  and  his  assignor,  Lindsay. 
From  a  decision  for  the  plaintiff,  the  defend- 
ants appealed. 

The  facts  found  by  the  trial  court,  before 
whom  the  case  was  tried  without  a  jury,  are 
as  follows :  "In  or  about  the  spring  of  1905 
the  defendants  A.  Sandoral  and  P.  Sandoval 
entered  Into  a  certain  agreement  with  tbe 
plaintiff  and  one  Lycurgus  Lindsay,  whereby 
the  defendants  agreed  that  they,  on  behalf  of 
tbe  said  plaintiff  and  the  said  Lindsay  would 
undertake  to  purchase  for  them  a  certain  min- 
ing claim  called  the  'San  Francisco  mine,' 
in  tbe  Altar  mining  district,  in  the  state  of 
Sonora,  Republic  of  Mexico,  at  the  lowest 
possible  price.  Thereafter  the  said  defend- 
ants, In  pursuance  of  such  agreement,  and 
on  behalf  of  tbe  said  Lindsay  and  this  plain- 
tiff, did  purchase  the  said  mining  claim  from 
the  owners  thereof  for  the  full  consideration 
of  $20,000,  Mexican  silver,  and  that  the  de- 
fendant P.  Sandoval,  as  copartner  of  the  de- 
fendant, A.  Sandoval,  did  thereupon  obtain 
a  deed  of  the  said  mining  claim  from  the 
original  owners  thereof,  and  did  pay  therefor 
the  sum  of  $20,000,  Mexican  silver,  and  no 
more ;  and  the  said  defendants  did  tbereupon, 
and  in  further  pursuance  of  said  agreement, 
procure  the  said  P.  Sandoval  to  convey  the 
said  mining  claim  to  one  H.  S.  MacKay,  who 
was  the  agent  of  the  plaintiff  and  of  the  said 
Lindsay ;  and  the  said  Lindsay  and  the  plain- 
tiff In  pursuance  of  said  agreement,  and  in 
the  belief  that  the  defendants  had  paid  for 
the  said  mine  the  said  sum  of  $20,000,  Ameri- 
can gold,  did  pay  to  the  defendants  the  said 
sum  of  $20,000,  American  gold.  The  plaintiff 
and  tbe  said  Lindsay  paid  the  said  sum  of 
$20,000  in  gold  in  three  separate  installments, 
the  last  thereof  being  paid  on  the  25th  day 
of  May,  190G,  for  the  sum  of  $12,000,  Ameri- 
can gold.  The  said  sum  of  $20,000  Mexican 
silver  paid  by  the  defendants  to  the  original 
owners  of  the  said  mining  claim  was  worth 
in  American  gold  the  sum  of  $10,000  at  the 
time  the  said  payments  were  made.  The  said 
Lycurgus  Lindsay  prior  to  the  commencement 
of  this  action  duly  assigned  his  claim  against 
the  defendants  arising  out  of  the  aforesaid 
transaction  to  the  plaintiff  for  a  valuable 
consideration." 

The  first  error  assigned  by  the  appellant 
is  that  the  complaint  does  not  state  facts  suf- 
ficient to  constitute  a  cause  of  action,  and  is 
subject  to  a  general  demurrer.  No  general 
demurrer  was  Interposed  in  tbe  lower  court 
prior  to  the  trial;  hence  no  error  was  com- 
mitted by  the  trial  court  in  permitting  the 
case  to  come  to  trial.  It  would  be  error  to 
render  a  Judgment  on  a  complaint  so  fatally 
defective  as  to  be  insufficient  to  support  a 
judgment,  but  such  error  is  not  assigned. 
However,  if  the  record  should  disclose  that 
tbe  complaint  was  not  sufficient  to  support 


a  judgment,  tbe  rendition  of  a  Judgment 
thereon  would  constitute  fundamental  error 
as  manifest  in  the  record,  and  tbe  Judgment 
would  be  reversed  In  the  appellate  court,  even 
If  the  point  was  not  raised  by  tbe  appellant. 
It  is  urged  by  the  api)ellant  that  tbis  Is  an 
action  for  fraud,  and,  Inasmuch  as  the  com- 
plaint does  not  contain  the  allegations  of 
facts  constituting  fraud  that  are  essential  In 
a  complaint  for  fraud,  it  falls  for  that  reason 
to  state  facts  sufficient  to  constitute  a  cause 
of  action.  We  cannot  agree  with  the  counsel 
for  the  appellant  that  the  action  Is  one  of 
fraud.  It  is  true  that  tbe  complaint  contains 
the  words  "with  Intent  to  deceive  and  de- 
fraud," but.  In  addition  to  tbis  charge,  tbe 
complaint  alleges  (omitting  the  part  not  per- 
tinent to  this  question):  "Tbe  defendants 
agreed,  as  agent  for  Lindsay  and  the  plain- 
tiff, •  •  *  to  buy  a  certain  mine  for  the 
use  and  benefit  of  the  said  Lindsay  and  the 
plaintiff  at  the  lowest  possible  iirlce.  •  *  • 
That  thereafter  •  •  *  the  said  defend- 
ants did    *    *    *    as  agents   as   aforesaid 

•  •  •  purchase  said  claim  ♦  *  *  and 
pay  therefor  the  sum  of  $20,000,  Mexican  sil- 
ver, *  •  •  and  the  owners  of  said  claim 
did  •  •  •  convey  the  said  claim  to  the 
defendants  •  •  •  and  the  said  convey- 
ance was  accepted  by  the  said  defendants  for 
the  use  and  benefit  of  tbe  said  Lindsay  and 
the  plaintiff.    •    *    •    That  the  defendants 

•  *  •  did  report  to  Lindsay  and  the  plain- 
tiff that  they  had  agreed  to  pay  the  owners 
of  said  mine  $20,000  American  gold  therefor, 
and  said  sum  was  the  lowest  sum  for  which 
they  could  purchase  the  same  from  said  own- 
ers, and  that  Lindsay  and  tbe  plaintiff,  rely- 
ing upon  said  statements  of  defendants,  did 
pay  to  the  said  defendants  the  sum  of  $20,- 
000,  American  gold.  •  •  •  That  at  the 
date  when  the  defendants  paid  the  said  sum 
of  $20,000  Mexican  silver  to  the  owners  of 
said  claim  the  said  $20,000  Mexican  silver 
was  worth  the  sum  of  $9,600,  gold,  and  no 
more,  and  that,  by  reason  of  the  foregoing 
facts,  the  defendants  became  Indebted  to  the 
said  Lindsay  and  the  plaintiff  In  the  sum  of 
$10,400,  gold,  and  that  they  have  not  paid  the 
same,  or  any  part  thereof,  though  often  re- 
quested so  to  do."  The  facts  thus  alleged  in 
the  complaint  are  sufficient  to  constitute  a 
cause  of  action  without  the  necessity  of  alleg- 
ing fraud.  That  being  the  case,  the  allega- 
tion of  fraud  that  the  appellant  character- 
izes as  defective  and  Insufficient  having  been 
pleaded  as  matter  of  indxicement  only  Is  Im- 
material, and  may  be  treated  as  surplusage, 
and  the  complaint.  Independent  thereof.  Is 
fully  sufficient  to  sustain  an  action  of  debt 
for  mon^  had  and  received. 

Another  error  assigned  is  that  the  court 
erred  In  overruling  the  demurrer  of  the  de- 
fendants. This  demurrer  was  urged  upon 
the  ground  that  the  court  had  no  Jurisdiction 
over  the  persons  of  the  defendants  or  the 
subject-matter   of   tbe  action.     The   record 
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shows  Jurisdiction  over  the  persons  of  the 
defendants  acquired  both  by  ser^-ice  of  the 
Bummoos  and  the  copy  of  the  complaint,  and 
by  a  general  appearance  entered  by  their  an- 
swer flled  February  12,  1008.  As  to  tlie  ju- 
risdiction of  the  court  over  the  subject-mat- 
ter, this  is  a  transitory  action,  and  may  be 
brought  In  any  county  where  the  defendants 
can  be  served  with  process.  In  Mostj-n  v. 
Fabrigas,  1  Cowp.  IGl,  it  is  held  that,  If  A. 
becomes  indebted  to  B.  la  Paris,  an  action 
may  be  maintained  agaiust  A.  in  England,  if 
be  is  there  found.  And  In  this  case  Lord  Mans- 
field said:  "Any  action  which  Is  transitory 
may  be  laid  in  any  county  iu  England,  though 
the  matter  arise.s  beyond  the  seas."  This 
doctrine  in  respect  to  transitory  actions  has 
been  rej)eatedly  affirmed  in  the  courts  of  the 
United  Stotes.  McKenna  v.  Flsii,  1  How. 
V.  S.  241,  11  L.  Ed.  117;  Mitchell  v.  Har- 
mony, 13  How.  U.  S.  115.  14  li.  Ed.  73.  At 
the  conclusion  of  the  plaintiff's  evidence,  the 
defendants  aslced  leave  to  file  an  amended 
answer,  setting  up  the  statute  of  limitations. 
The  plaintiff  refused  consent  to  the  amend- 
ment, and  the  court  denied  the  application. 
This  denial  is  assigned  by  the  api)ellant  as 
error.  After  the  trial  of  a  case  has  begun, 
the  court  may,  in  its  sound  discretion,  permit 
or  refuse  an  amendment  to  the  pleadings. 
This  action,  like  any  other  that  rests  in  the 
discretion  of  the  trial  court,  will  not  be  re- 
viewed on  appeal,  unless  It  is  plainly  shown 
that  the  lower  court  has  abused  its  discre- 
tion. United  States  v.  Atherton,  102  U.  S. 
372.  26  Ia  Ed.  213.  The  statute  sought  to  be 
pleaded  by  the  proposed  amendment  was  the 
Hmltatlou  provided  by  Act  16.  Laws  1903. 
The  actions  barred  under  this  statute  by 
the  Iai>8e  of  more  than  one  year  from  the 
discovery  of  the  acts  constituting  the  fraud 
are  those  brought  to  obtain  equitable  re- 
lief, which  are  based  wholly  on  fraud,  and 
in  which  no  relief  can  be  granted  imless 
fraud  be  proven.  This  action  is  not  a  bill 
In  equity  for  relief  on  the  ground  of  dam- 
age from  fraud,  but  is  a  suit  at  law  to  recov- 
er money  alleged  to  have  been  advanced  to 
defendants  as  agents  to  pay  the  price  of  a 
mine  purchased  by  them  for  plaintiff  and 
Lindsay  as  principal.  The  complahit  alleges 
that  $20,000  gold  was  furnished  defendants, 
and  only  $9,000  was  paid  by  them,  whereby 
they  became  indebted  to  the  plaintiff  in  the 
sum  of  $10,400,  gold,  which  was  not  applied 
to  the  purpose  for  which  it  was  furnished, 
and  remained  in  their  hands,  the  property 
of  their  principals.  Before  application  to 
amend  was  made.  It  was  established  by  nn- 
disputed  evidence  that  of  the  money  furnish- 
ed defendants,  $12,000.  which  Included  all 
the  excess  over  the  price  actually  paid  (for 
which  excess  this  action  was  brought),  was 
furnished  in  May,  1906.  No  cause  of  action 
arose  prior  to  the  rtn-eipt  of  the  money  by 
defendants.  May  25.  1900.  This  action  was 
begim  on  the  2Cth  day  of  November,  1006, 


six  months  after  the  statute  began  to  run. 
Consetiueutly  it  is  apparent  that  in  refusing 
to  permit  the  defendants  to  amend,  and  plead 
the  statute  of  limitations,  the  court  deprived 
them  of  no  defense. 

The  appellant  assigned  as  error  the  findings 
of  fact  and  conclusions  of  law  of  the  trial 
court.  The  evidence  is  coufilctiug.  There  is 
abundant  testimony  to  warrant  the  findings 
of  the  court.  It  Is  the  rule  that  the  appellate 
court  will  not  disturb  the  findings  of  fact  of 
tlie  trial  court  based  upon  conflicting  evidence 
when  they  are  supported  by  any  substantial 
testimony.  The  conclusions  of  law  expressed 
by  the  trial  court  are  proper,  iu  connection 
with  the  facts  as  found. 

The  appellee  calls  attention  to  section  23, 
c.  74,  p.  131,  Laws  1907,  Ter.  Aris..  and  urges 
the  enforcement  pf  the  penalty  therein  pro- 
vided. We  do  not  assume  the  responBlbillty 
of  holding  that  the  appellant  was  in  this  case 
actuated  in  taking  the  appeal  solely  by  the 
desire  to  delay,  and  therefore  will  not  Im- 
pose the  penalty. 

The  Judgment  of  the  trial  court  is  affirmed. 

KENT,  C.  J.,  and  SLOAN  and  CAMP- 
BELL, JJ.,  concur. 


(M  Aril.  42) 
SHERMAN   et   al.  v.  GOODWIN. 

(Supreme  Court  of  Arizona.     March  27.  1908.) 

1.  Appeai,  —  Review— Pbesumptiow—Pabtic- 
ULAB  Facts  Necessabt  to  Sustain  Deci- 
sion. 

Where  a  mortgagee  Rought  to  foreclose  his 
mortBage  against  the  grantee  of  the  land,  and 
the  latter  pleaded  that  she  did  not  Itnow  that 
the  deed  coutained  a  clause  assumiag  the  mort- 
gage iudebtednesB,  and  that  she  received  no  con- 
sideration for  such  assumption,  and  judgment 
was  rendered  in  her  favor,  the  court  on  appeal 
VfiW  presume,  appellant  not  having  included  the 
evidence  in  the  record,  that  the  grantee  sustain- 
ed her  pleading  by  testimony. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  §  3675.] 

2.  MoRTQAOES— Transfer    of    Propebtt    ry 

MORTOAGOB— ASSITMPTION    BT    PURCHASER. 

Where  a  mortgagor  conveys  the  premises, 
warranting  against  all  incumbrances,  and  after- 
wards the  grantee  conveys  the  premises  to  a 
third  person  by  a  deed  not  describing  or  refer- 
ring to  the  mortgage,  but  containing  a  general 
assumption  clause  relieving  the  grantee  from 
warranting  the  title  and  assuming  ail  mortgage 
and  other  liens  standing  against  the  propurt.v, 
th(>  third  person  is  thereby  obligated  to  pay  all 
valid  mortgages  and  liens,  but  is  not  estopped 
from  defending  against  any  invalid  mortgage  or 
lien  that  may  be  preferred. 

[I'il.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  35,  Mortgages,  {  737.] 

3.  Same— Transfer  of  Property  Mortqaged 

— .\R.St'MPnON    BY   PCRCIIASER. 

A  property  owner  mortgagcKl  his  property 
to  secure  certain  notes  payable  to  liimseif.  which 
notes  were  delivered  to  defendant  without  con- 
sideration. Thereafter  the  niortgngor  conveyed 
the  property  by  warranty  deed.  Subsequently 
the  grantee  conveyed  the  property  to  plaintiff 
by  a  deed  containing  a  general  assumption  clause 
obligating  plaintiff  to  nssume  all  liens  and  in- 
cumbrances standing  against  the  property.    Held, 
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that  the  assumption  clause  did  not  constitute 
Kiich  a  contract  with  the  grantee  for  defendant's 
benefit  as  to  make  the  case  an  exception  to  the 
general  rule  that  a  mortgaRee  foreclosinK  against 
a  subsequent  grantee  maintains  his  action  on 
the  doctrine  of  subrogation. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  35,  Mortgages,  §  737.] 

Sloan,  J.,  dissenting. 

On  rehearing.    Former  opinion  reversed  and 
Judgment  below  affirmed. 
For  former  opinion,  see  89  Pae.  517. 

Walter  Bennett  and  D.  H.  Plnney,  for 
appellants.  W.  J.  Kingsbury  (J.  F.  Wilson, 
of  counsel),  for  appellee. 

DOAN,  J.  This  case  was  originally  pre- 
sented last  term,  and  is  now  before  us  on 
reliearlng.  The  opinion  In  the  case  In  89 
Pac.  517  gives  a  full  statement  of  tbe  facts, 
and  our  consideration  of  the  errors  assigned, 
to  which  reference  is  here  made.  The  state- 
ment there  made  satisfactorily  presents  the 
facts,  with  the  exception  of  our  statement 
of  the  answer  of  the  plaintiff  to  the  cross- 
complaint,  on  which  the  ca»e  was  tried.  In 
the  confused  state  of  the  record  we  failed 
to  note  that  In  the  verified  answer  of  Good- 
win to  the  cross-complaint  of  Plnney  she 
stated  in  regard  to  the  assumption  clause  in 
the  deed  from  Watrous  "that  she  was  not 
present  when  said  deed  was  prepared  and 
signed  by  said  Watrous  and  wife;  that  she 
did  not  know  that  said  words  were  inserted 
therein;  that  she  had  bad  no  conversation 
with  the  said  Watrous  and  wife,  or  any  one 
representing  them,  or  either  of  them,  in  re- 
gard to  tbe  insertion  of  said  words  in  said 
deed;  that  she  never  read  the  said  deed; 
that  she  had  never  bad  the  same  in  her 
possession;  that  she  did  not  know  that  it 
contained  the  provisions  hereinbefore  set 
forth  until  it  was  brought  out  during  the 
former  trial  of  this  suit;  that  she  received 
no  consideration  for  the  liability  accruing 
to  her,  if  any  did  accrue  on  account  of  the 
Insertion  of  said  words  in  said  deed" — and 
it  la  fair  to  presume,  the  appellant  not  hav- 
ing included  the  evidence  in  the  record,  that 
she  sustained  these  facts  by  testimony.  This 
becomes  important  for  the  reason  that,  aft- 
er considering  the  other  points  raised,  we 
held  that  Wilson,  the  mortgagor,  having,  aft- 
er the  execution  and  record  of  this  mortgage, 
conveyed  the  land  to  Watrous  by  deed  cov- 
enanting against  incumbrances,  and  without 
any  assumption  clause,  and  Watrous  having 
conveyed  to  Goodwin  and  Desda  Wilson  by 
deed  containing  the  following  clause,  viz.: 
"And  it  is  hereby  mutually  agreed  between 
the  parties  hereto  that  the  grantees  herein 
named  do  hereby  assume  all  mortgage  liens, 
and  other  liens  or  incumbrances  which  stand 
against  the  property  hereby  conveyed,  and 
that  the  said  grantor  does  not  warrant  or 
agree  to  defend  the  title  of  said  prem- 
ises, it  being  fully  agreed  between  the 
parties  iicreto   that   the   sitid  grantor   shall 


not  be  held  responsible  for  any  defect  of 
title  thereto" — and  Desda  Wilson  and  James 
Wilson,  the  mortgagor,  having  thereafter 
conveyed  to  Goodwin  by  warranty  deed 
their  interest  In  the  said  land,  that  by 
her  acceptance  of  the  deed  from  Watrous 
containing  said  assumption,  Goodwin  was 
estopped  from  showing  the  invalidity  of  that 
mortgage,  and  from  availing  herself  of  a 
good  defense  thereto.  On  a  further  investi- 
gation of  tbe  facts  as  pleaded  in  this  case, 
and  the  authorities  we  then  cited,  we  find 
that  this  rule  of  estoppel  has  been  enforced 
only  in  cases  where  the  mortgage  assumed 
is  de8crll)ed  in  the  deed  of  conveyance,  and 
such  agreement  or  assumption  has  been  made 
in  the  nature  of  a  contract,  and  for  a  vain- 
able  consideration.  In  our  former  opinion 
we  said  that  "a  grantee  who  assumes  pay- 
ment of  a  mortgage  In  a  deed  of  conveyance 
is  estopped  from  setting  up  as  a  defense 
the  Invalidity  of  such  mortgage  on  the 
ground  that  his  grantor  was  not  personally 
liable  to  pay  tbe  same,  for  the  reason  that 
tlie  law  presumes  that  the  g^rantee  received 
a  consideration  for  his  assumption  of  tbe 
mortgage  debt,  in  that  the  amount  of  the 
latter  was  either  deducted  from  the  agreed 
purchase  price,  or  considered  by  the  parties 
in  fixing  such  agreed  purchase  price.  Cobb 
V.  FIshel,  15  Colo.  App.  3»t,  62  Pac.  625: 
Gage  V.  Cameron,  212  111.  146,  72  N.  E.  204; 
McGregor  v.  Eastern  B.  &  L.  Ass'n,  5  Neb. 
(Unof.)  563,  99  N.  W.  509.  l*e  mle  es- 
topping the  grantee  from  setting  up  the 
Invalidity  of  the  mortgage  in  such  a  case 
rests  upon  the  broad  doctrine  that  baring 
agreed  with  his  grantor  to  pay  and  discharge 
the  mortgage,  and  presumably  having  receiv- 
ed a  consideration  for  this  agreement,  it 
would  be  Inequitable  and  a  breach  of  con- 
tract on  his  part  to  deny  tbe  validity  of  tbe 
incumbrance  he  has  thus  agreed  to  recog- 
nize and  discharge.  He  would.  If  he  were 
allowed,  be  taking  advantage  of  bis  failure 
and  refusal  to  carry  out  his  agreement  to  tbe 
prejudice  of  another." 

In  tbe  case  of  Locke  v.  Homer,  131  Mass. 
109,  41  Am.  Rep.  199,  also  cited,  the  deed  con- 
veyed the  premises  "free  from  iuctmibrances, 
except  a  mortgage  to  Margaret  Aitken  of 
four  thousand  dollars,  whlcli  the  grantee  as- 
sumes and  agrees  to  hold  the  grantors  harm- 
less from."  In  Cobb  v.  FIshel,  15  Colo.  App. 
384,  fi2  Pac.  (525.  the  deed  from  Jones  to  Cobb 
stated  the  consideration  to  be  $12,000.  the  re- 
ceipt whereof  was  acknowledged,  followed 
by  a  clause  reciting  the  existence  of  a  mort- 
gage of  $3,250,  which  the  grantee  assumed 
and  agreed  to  pay.  It  was  there  held  tliat 
"this  was  an  agreement  made  by  Cobb  with 
Jones,  which  would  Intire  to  the  benefit  of 
the  holder  of  the  notes.  This  liability  could 
be  enforced  In  an  action  at  law,  as  well  as  In 
an  equitable  suit,  and  is  not  at  all  dei^eudent 
upon  the  doctrine  of  subrogation,  but  was  a 
contra<'tual  liability,  and  the  party  to  whose 
benefit  the  promise  inured  could  maintain  tue 
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action."  In  the  case  of  Am.  W.  W.  Ck).  t. 
Farmer  L.  &  1.  Co.,  73  Fed.  9(52,  20  C.  C.  A. 
138,  the  deed  by  which  the  property  was  con- 
veyed by  the  Illinois  company  to  the  New 
Jersey  company  described  the  outstanding  In- 
<:ambrance8  existing  thereon,  to  wit:  "The 
aforesaid  Incumbrances  for  four  hundred 
thousand  dollars  and  four  million  dollars  re- 
spectively, and  expressly  declared  that  the 
property  was  conyeyed  to  the  grantee,  compa- 
ny, 'subject  to  said  Incumbrances.*"  The 
court  said:  "The  New  Jersey  company,  we 
thinlc,  is  estopped  from  asserting  the  invalid- 
ity of  the  mortgages  executed  by  its  predeces- 
sor, the  Illinois  company,  by  virtue  of  the 
well-established  rule  that  the  purchaser  of 
property  who  accepts  a  conveyance  thereof 
which  describes  Incumbrances  existing  there- 
on, and  expressly  declares  that  the  convey- 
ance is  made  subject  thereto,  will  not  be 
allowed  to  question  the  validity  of  such  in- 
cumbrances"— and  follows  that  expression 
with  the  one  we  cited  in  our  former  opinion: 
"One  who  thus  buys  property  has  no  right 
to  challenge  the  validity  of  a  mortgage  lien 
existing  thereon  at  the  date  of  his  purchase 
which  his  grantor  by  the  terms  of  Ms  convey- 
ance did  not  see  fit  to  challenge,  but  recog- 
nized in  the  most  formal  manner  by  declar- 
ing that  he  conveyed  the  property  subject  to 
the  existing  lien."  The  additional  cases  cited 
as  sustaining  this  doctrine  are  lilcewise  those 
In  which  the  Incumbrances  assumed  were 
particularly  described  In  the  deeds,  which 
conveyed  the  property  "subject  to  said  in- 
cumbrances." The  case  of  Gage  v.  Came- 
ron, 213  111.  14G,  72  N.  E.  204,  Is  not  an  ex- 
ception to  our  statement  of  the  above  rule. 
In  that  case  the  court  held  the  assumption 
clause  to  render  the  purchaser  liable,  but  the 
doctrine  of  estoppel  was  not  Invoked ;  on  the 
contrary,  the  court  went  Into  the  case  thor- 
oughly, took  testimony  on  all  the  facts,  and 
decided  on  the  merits  of  the  case  that  the 
claims  were  valid,  and  Itnown  by  the  grantee 
to  be  such,  and  were  intended  to  be  assumed 
under  the  deed. 

It  is  not  contended  by  the  appellee  'in  this 
case  that  the  conveyance  of  the  land  by  the 
mortgagor  to  Watrous  by  a  deed  warranting 
against  Incumbrances,  without  making  it  sub- 
ject to  this  mortgage,  would  operate  to  re- 
lease the  land  from  any  valid  lien  of  such 
mortgage,  but  the  contention  Is  that  such 
transfer  from  the  mortgagor,  and  the  accept- 
ance of  a  deed  from  such  grantee  by  the  pres- 
ent owner  containing  only  nn  assumption 
clause  relieving  such  grantee  from  the  war- 
ranty of  title,  and  assuming  all  mortgage  and 
other  liens  standing  against  the  property,  ob- 
ligated the  present  owner  to  pay  all  valid 
Hens  against  the  same,  but  does  not  estop 
her  from  defending  against  any  void  mort- 
gage or  invalid  lien  or  claim  that  may  be 
preferred.  Her  right  In  this  respect  is  recog- 
nissed  in  Gnge  v.  Cameron,  Jnst  cited,  and  in 
RobinMn  Bntik  v.  ^r^il•■l•.  1-.3  111.  244,  .W  N. 
E.   1078,  27  L.  R.  A  440,  46  Am.  St  Rep.  I 


883,  where  It  is  held  that  "the  grantee  of 
land  who  takes  it  subject  to  incumbrances  is 
not  bound  to  pay  a  mortgage  thereon  which 
did  not  constitute  a  part  of  the  consideration 
of  his  purctiase,  and  which  was  not  made  in 
good  faith  for  a  real  indebtedness."  This 
was  held  upon  the  reason  that  Is  applicable 
here,  that  in  a  case  of  this  kind  where  there 
are  several  liens  or  incumbrances  the  term, 
"subject  to  incumbrances,"  may  refer  to  in- 
cumbrances which  are  made  in  good  faith, 
and  is  bused  upon  the  doctrine  annoimced  in 
Drury  v.  Holden,  121  111.  130,  13  N.  E.  547, 
that  a  grantee  in  a  deed  who  purchases 
"subject  to  incumbrances  to  secure  Indebted- 
ness" may  not  be  under  obligations  to  pay 
some  of  such  indebtedness  if  the  amount 
thereof  is  not  Included  in  and  does  not  form 
a  part  of  the  consideration  of  the  conveyance. 
The  contention  Is  not  made  In  this  case  that 
the  mortgage  secures  a  valid  indebtedness, 
but  that  the  effect  of  the  assumption  clause  is 
to  estop  the  appellee  from  availing  herself  of 
a  good  defense  against  a  void  mortgage  on 
the  ground  that,  having  assumed  the  payment 
of  this  mortgage,  It  would  be  inconsistent 
with  equity  and  good  conscience  to  permit 
her  to  set  up  the  defense  to  which  she  would 
otherwise  be  entitled. 

We  hold  that  the  clause  Inserted  in  the 
deed  from  Watrous  being  general  In  its  na- 
ture, and  not  describing  or  referring  to  this 
mortgage  only  obligating  the  grantee  to  as- 
sume all  liens  and  incumbrances  that  stand 
against  the  property,  may  be  understood  to 
refer  to  valid  liens,  and  does  not  estop  her 
from  defending  against  a  void  mortgage.  We 
are  strengthened  in  this  view  of  the  case  by 
the  fact  that  there  were  at  the  time  of  the 
transfer  valid  mortgage  and  other  liens 
standing  against  the  property,  and  the  fur- 
ther fact  that  the  presumption  that  Goodwin 
Intended  to  assume  this  mortgage,  or  receiv- 
ed from  Watrous  a  consideration  for  such  as- 
sumption, is  negatived  by  the  facts  pleaded 
in  her  verified  answer,  and  which  we  are 
warranted  by  the  verdict  of  the  Jury  and  the 
findings  of  the  court  in  presuming  were  sus- 
tained by  evidence.  The  assumption  clause 
in  the  Watrous  deed  under  the  facts  In  this 
case  does  not  constitute  such  a  contract  with 
Watrous  for  Finney's  benefit  as  to  make  this 
an  exception  to  the  general  rule  that  obtains 
in  this  Jurisdiction  that  a  mortgagee  fore<:-i08- 
Ing  against  a  subsequent  grantee  maintains 
his  action  on  the  doctrine  of  subrogation,  as 
laid  down  in  Keller  v.  Ashford,  i:H3  U.  S.  010. 
10  Sup.  Ct.  404,  33  L.  Ed.  667;  Union  Mutual 
V,  Hanford,  143  U.  S.  187,  12  Sup.  Ct.  4.37,  36 
L.  Ed.  118 ;  Johns  v.  Wilson,  180  U.  S.  440, 
21  Sup.  Ct.  44.'>,  45  L.  Ed.  613;  Id.,  6  Ariz. 
125,  .53  Pac.  583. 

The  Judgment  of  the  lower  court  is  af- 
firmed. 

CAMPBELL,  J.  When  we  considered  this 
cn.se  at  the  last  term  I  briefly  expressed  my 
views.     Upon  the  more  extended  cousldera- 
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tlon  which  the  case  has  received  at  this  term, 
I  find  no  reason  to  change  my  opinion  as  then 
expressed.  I  therefore  concur  In  the  conclu- 
sion arrived  at  by  DOAN,  J. 

SLOAN,  J.  I  adhere  to  the  views  express- 
ed by  me  in  the  opinion  filed  upon  the  former 
hearing,  and  therefore  dissent 

The  CHIEF  JUSTICE,  deeming  himself  dis- 
qualified, tooli  no  part  in  the  determination 
of  this  case. 


(11  Ariz.  8SS) 

RICHARDSON  et  al.  v.  WREN  et  al. 
(Supreme  CJourt  of  Arizona.     March  27,  1908.) 

1.  Bills  and  Notes— Considebation— Suffi- 
ciency—Pbe- Existing  Indebtedness. 

Promissory  notes  given  to  plaintiff  for  pre- 
existing indebtedness  on  consideration  that  de- 
fendants, a  commercial  firm,  be  allowed  to  sell 
their  stock:  to  pay  other  creditors,  and  tttai 
piaintiS  furnish  them  new  stock,  were  for  a 
valnable  consideration. 

2.  Mortgages— EqiTiTABLR  Mobtoage— Mort- 
gaoee  as  Bona  Kide  Purchaser. 

Where  plaintiff,  a  creditor  of  defendants, 
a  commercial  firm,  allows  them  to  sell  the 
stock  to  pay  the  other  creditors,  and  agrees 
to  furnish  them  additional  stock  on  consideration 
that  they  execute  to  plaintiff  a  mortgage  on  a 
farm  belonging  to  some  of  the  defendants,  plain- 
tiff will  be  held  to  be  an  equitable  mortgagee 
for  value  of  the  farm. 

[EJd.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  3.),  Mortgages,  §§  43-^9.] 

S.  Same. 

Where  plaintiff,  holding  an  equitable  mort- 
gage on  defendant's  property,  agrees  that  de- 
fendants may  exchange  that  property  free  of 
incumbrance  for  other  property  on  considera- 
tion that  it  be  given  a  mortgage  on  the  property 
received  in  exchange,  plaintiff  is  an  equitable 
mortgagee  for  value  of  such  property. 
4.  Exchange  of  Property— Real  Property- 
Fraud— Rescission— Rights  OF  Bona  Fide 
Purchaser. 

Where  property  on  which  plaintiff  holds  an 
equitable  mortgage  is  exchanged  with  plaintiff's 
consent,  and  plaintiff  is  given  a  legal  mortgage 
on  the  property  received  in  exchange,  which  is 
duly  recorded,  the  grantor  of  plaintiff's  mort- 
gagor cannot  rescind  the  conveyance  for  fraud 
on  the  part  of  the  mortgagor  as  against  plain- 
tiff, since  plaintiff  was  a  purchaser  in  good 
faith,  and  the  conveyance  voidable  only,  and  not 
void. 

Appeal  from  District  Court,  Cochise  Coun- 
ty ;   before  Justice  Fletcher  M.  Doun. 

Action  by  John  D.  Richardson  and  others 
as  trustees  against  R.  H.  Wren  and  others. 
From  a  Judgment  for  defendants,  plaiutifl's 
appeal.  Reversed  and  remanded,  with  in- 
structions. 

Edward  J.  Flanigan.  for  appellants.  Thom- 
as D.  Bennett  and  Geo.  II.  Neale,  for  appellee 
Manz. 


NAVE,  J.  The  appellants  In  this  case  are 
liquidation  trustees,  under  the  laws  of  the 
state  of  Missouri,  of  the  Richardson-Roberts 
Dry  Goods  Company,  a  Missouri  corporation, 
and  represent  the  Interest  of  tliat  corpora- 
tion in   the  subject-matter  of  this   lawsuit. 


In  this  opinion  we  shall  denominate  the  ap- 
pellants as  the  "company."  Tlie  appellees 
Wren  have  a  common  interest  In  the  8ol)Je<-t- 
inatter  of  this  lawsuit,  and  will  be  referred 
to  as  the  "Wrens."'  The  Wrens  were  mer- 
chants In  Missouri  In  the  early  part  of  1903 
and  prior  thereto.  At  that  time  they  were 
heavily  Indebted.  One  of  their  creditors 
was  the  company.  Purposing  to  wind  up 
their  business  and  liquidate  their  debts,  the 
Wrens  proposed  to  the  company  that  If  the 
company  iihould  permit  them  to  sell  off  their 
stock  and  pay  the  other  creditors  first,  ard 
would  furnish  them  new  stock  to  freshen  up 
their  stock,  so  that  It  would  sell  to  advantage, 
they  would  give  notes  for  the  amount  due  th« 
company,  and  give  as  partial  security  for  the 
payment  thereof  a  mortgage  on  a  farm  in 
Missouri  owned  by  certain  of  the  Wrens.  The 
company  accepted  the  proposition,  and  com- 
plied with  its  part  of  the  agreement.  It  was 
then  the  expectation  of  all  parties  that  all 
creclitors,  including  the  company,  could  be 
paid  fi-om  the  proceeds  of  the  business  by- 
putting  the  plan  Into  operation.  This  expec- 
tation was  not  realized.  The  company  de- 
manded the  execution  of  tlie  notes  and  mott- 
gage  pursuant  to  the  agreement.  The  notes 
were  executed,  but  the  Wrens  represented  to 
the  company  that  there  was  an  opiwrtunlty 
to  dispose  of  the  farm  to  advantage  by  a 
trade;  and.  If  the  company  would  permit  It 
to  be  made  without  re<iulrlng  a  mortgage  to 
be  executed  upon  the  farm  as  originally 
agreed,  in  lieu  thereof  they  would  give  a 
mortgage  upon  the  projjerty  acquired  by  the 
trade.  The  company  agreed  to  this.  The 
farm  was  traded  for  some  real  estate  In 
Douglas,  Ariz.  After  the  consummation  of 
the  trade,  the  company  requested  the  Wrens 
to  execute  a  mortgage  upon  the  Douglas  prop- 
erty. The  Wrens  then  represented  to  the 
cjnipany  that  they  were  about  to  subdivide 
the  Douglas  property  Into  town  lots,  and  sell 
It  by  the  lot,  and  that  such  sales  could  better 
be  accomplished  by  permitting  the  proi>erty  to 
remain  unmortgaged,  but  sub.se<iuently  ad- 
vised the  company  that  they  were  pur)>oslng 
to  exchange  the  Douglas  property  for  prop- 
erty in  Bisbee,  Ariz.,  and  If  the  company 
would  not  insist  on  having  a  mortgage  on 
tiie  Douglas  property,  and  would  make  no  ob- 
jection to  the  trade,  they  would  give  a  mort- 
gage upon  the  Bisl)ee  property  as  soon  as 
tlie  trade  should  be  effected.  To  this  latter 
proposition  the  company  as.sented.  The  Doug- 
las property  was  then  exchanged  for  the  Bis- 
bee property,  tlie  owner  of  which  at  the  time 
of  the  exchange  was  the  appellee  Henry 
Manz,  who  gave  the  Wrens  a  formal  ctmvey- 
ance  thereof,  which  was  duly  placed  of  rec- 
ord. The  company  thereafter  demanded  ti 
mortgage  upon  the  Bisbee  property.  This 
the  AVrens  executed,  and  It  was  promptly 
placed  of  record.  After  the  execution  and 
recording  of  this  mortgage  the  appellee  Manz 
brought  suit  against  the  AVreiis  to  rescind 
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the  exchange  of  the  Blsbee  and  Douglas  prop- 
erty on  the  ground  that  the  Wrens  had  de- 
frauded him  In  the  exchange.  In  this  suit 
he  was  successful.  The  conveyance  of  the 
Blsl>ee  property  by  Manx  to  the  Wrens  was 
canceled  by  Judicial  decree.  The  suit  now  be- 
fore us  was  then  Instituted  by  the  company 
to  foreclose  the  mortgage  obtained  by  it  from 
the  Wrens  upon  the  Bisbee  property.  The 
foreclosure  was  resisted  by  Mans.  The  trial 
court  rendered  personal  judgment  against 
the  Wrens,  but  refused  to  foreclose  the  mort- 
gage upon  the  Bisbee  proiwrty,  apparently 
upon  the  ground  that  the  mortgage  was  given 
as  security  for  a  pre-existing  debt,  and  that, 
therefore,  the  mortgagee  was  not  a  purchaser 
for  value  within  the  meaning  of  the  statute  of 
frauds.  The  court  found  the  facts  to  be  in 
substance  as  stated  above,  finding,  also,  as  a 
fact  that  the  company  acted  in  good  faith  in 
securing  the  mortgage  in  question,  and  was 
not  a  party  to  or  cognizant  of  the  fraud  per- 
petrated by  the  Wrens  upon  Manz.  From 
this  Judgment  the  company  has  appealed. 
The  sole  question  before  us  is  whether  upon 
this  state  of  facts  the  company  was  entitled 
to  foreclose  Its  mortgage  upon  tbe  Bisbee 
ppoijerty. 

Wittiout  Inquiring  Into  the  equitable  basis 
of  the  proposition  that  a  mortgage  glveu  for 
a  pre-existing  debt  is  not  based  upon  a  val- 
uable consideration  as  that  expression  is 
here  used,  and  recognizing  that  tbe  state 
courts  are  not  uiuinluious  upon  this  ques- 
tion, it  is  sufficient  to  observe  that  tlie  mat- 
ter is  so  determined  for  this  tribunal  by 
the  Supreme  Court  of  the  United  States. 
People's  Savings  Bank  v.  Bates,  120  U.  S.  5r>(;, 
7  Sup.  Ot.  679,  30  L.  Ed.  754.  It  is  con- 
tended by  appellant,  however,  and  conceded 
by  the  appellee,  that  if  the  mortgagee  at 
the  time  of  taking  his  mortgage  to  secure  a 
poe-exlsting  debt  surrenders  some  security, 
agrees  to  extend  the  time  of  payment,  or  in 
some  other  respect  increases  his  rislc,  this 
will  afford  a  consideration  which  will  render 
the  mortgagee  a  purchaser  for  value.  This 
Itositlon  Is  undoubtedly  sound.  O'Brien  v. 
Fleckenstein,  180  N.  Y.  STM,  73  N.  E.  30,  105 
Am.  St.  Kep.  768;  Sullivan  Savings  Institu- 
tion V.  Young,  55  Iowa,  132,  7  N.  W.  480; 
Farmers'  Nat.  Bank  v.  James,  13  Tex.  Civ. 
App.  550,  36  S.  W.  288.  The  major  contro- 
versy t>efore  the  trial  court,  as  well  as  in  the 
argument  ttefore  us,  was  waged  over  the 
question  whether  the  company  had  granted 
the  Wrens  a  further  extension  of  time  for  the 
payment  of  the  notes  at  the  time  that  it  was 
agreed  that  the  mortgage  should  not  be  given 
upon  the  Douglas  property,  but  should  later 
be  given  upon  the  Bisbee  property  for  which 
the  Douglas  property  would  be  exchanged. 
Ail  of  the  evidence  In  the  case  is  in  the  form 
of  stipulations  and  depositions,  nor  is  there 
any  conflict  therein,  so  that  the  evidence  is 
as  fully  before  us,  and  tlie  determination  of 
the  ultimate  facts  may  as  readily  and  as  ap- 


propriately be  made  by  us  as  by  the  trial 
court.  With  respect  to  this  point  the  trial 
court  expressly  found  that  there  was  no 
agreement  for  such  extension  of  time.  In  the 
view  which  we  take  of  the  case,  it  is  im- 
material whether  there  was  such  an  exten- 
sion of  time,  so  we  shall  not  review  the  tes- 
tlmonj'  upon  this  point.  The  notes  In  con- 
troversy were  given  to  the  company  by  the 
Wrens  for  a  pre-existing  debt,  but  they  were 
given  at  a  time  and  under  circumstances 
(sufficiently  stated  above)  such  that  it  camiot 
be  gainsaid  that  they  were  upon  an  adequate 
consideration.  If  the  mortgage  upon  the  Mis- 
souri farm  had  l)een  given  contemporaneously 
with  the  notes,  the  mortgagee  company  would 
have  been  under  that  mortgage  a  purchaser 
for  value.  The  promise  of  a  mortgage  upon 
the  Missouri  property,  coupled  with  the  com- 
pliance by  the  company  with  Its  part  of  the 
agreement  in  furnishing  additional  goods  to 
freshen  up  tbe  stock  and  in  subordinating  Its 
claims  to  those  of  other  creditors,  gave  the 
company  that  right  which  is  familiarly  de- 
noniinate<l  an  equitable  mortgage.  It  is  a 
trite  mnxim  that  "equity  will  treat  that  as 
done  which  by  agreement  is  to  be  done."  Ap- 
plying that  maxim,  we  find  vested  in  the 
company  the  full  rights  of  a  mortgagee  for 
value  of  the  Missouri  farm.  By  subsequent 
agre«>ment  the>-  waived  this  mortgage  up- 
on the  condition  that  they  should  receive 
a  mortgage  ujvm  property  for  which  the 
Missouri  farm  should  be  exchanged.  If  a 
mortgage  had  actually  been  executed  upon 
the  Jllssouri  farm,  and  had  been  surrendered 
in  exchange  for  a  mortgage  upon  the  Douglas 
property  for  which  the  MIs.sourl  farm  was  ex- 
changed. It  would  be  unquestionable  that  the 
mortgage  upon  the  Douglas  property  would  be 
ui)ou  a  valuable  consideration  and  the  com- 
pany a  purchaser  for  value  under  that  mort- 
gage. Applying  again  the  maxim,  it  Is  equal- 
ly clear  that  the  surrender  of  the  equitable 
mortgage  was  an  adequate  consideration  for 
an  equitable  mortgage  of  the  Douglas  prop- 
erty, and  that  the  comiwny  acquired  an 
equitable  mortgage  of  tbe  Douglas  property 
for  a  valuable  consideration.  Through  an 
identical  process  of  reasoning  it  follows  that 
tbe  company  acquired  by  tbe  similar  trans- 
action an  equitable  mortgage  of  the  Bisbee 
property.  This  equitable  mortgage  was  merg- 
ed into  a  legal  mortgage  and  duly  recorded 
before  the  suit  was  brought  by  Manz  to  re- 
scind the  exchange  of  his  Bistiee  property 
for  the  Wrens*  Douglas  property,  and  before 
the  company  was  Informed  or  put  upon  notice 
of  any  equitable  weakness  In  the  Wrens'  title 
to  the  Bisbee  property.  Under  this  mortgage 
the  company  was  a  purchaser  for  value  of  the 
Bisbee  property.  The  conveyance  by  Manz 
to  the  Wrens  of  the  Bisbee  property  was  not 
a  void  conveyance,  but  a  voidable  conveyance 
— voidable  by  reason  of  the  fraud  perpetrated 
upon  Manz  in  tbe  exchange.  The  conveyance 
not  being  void,  Mauz's  surviving  interest  ex- 
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istlng  by  reason  of  the  fraud  was  but  an 
equity.  This  equity  as  against  the  company 
was  lost  when  the  company  in  good  faith 
merged  its  e<iulty — Its  equitable  mortgage — in 
a  legal  mortgage  upon  that  property.  This  Is 
but  an  application  of  another  trite  maxim: 
"Where  equities  are  equal,  the  legal  title 
win  prevail."  It  follows  that  the  company 
Is  entitled  to  the  foreclosure  of  Its  mortgage 
upon  the  property  in  question,  and  that  tho 
trial  court  In  holding  to  the  contrary  was  in 
error. 

The  cause  Is  remanded  to  the  district  court, 
with  instruction  to  that  court  to  enter  a  de- 
cree of  foreclosure  as  prayed. 

KENT,  C.  J.,  and  SLOAN  and  CAMPBELL, 
JJ.,  concur. 


(II  Ariz.  408) 

CITY  OP  GLOBE  v.  SLACK. 
(Supreme  Court  of  Arizona.     March  27,  1908.) 

1.  Public  Lands— Disposal— Town  Sites- 
Unoccupied  Lands  —  Entry  bt  County 
Judge— RiOHTS  of  "Occupant." 

Rev.  St  n.  S.  S  2387  (U.  S.  Comp.  St  1901, 
p.  1457),  provides  that,  whenever  any  portion  of 
the  public  lands  have  been  occupied  as  a  town 
site,  it  is  lawful  for  the  judfte  of  the  county 
court,  in  case  the  town  is  unincorporated,  to 
enter  the  lands  so  occupied  in  trust  for  the 
bf-nefit  of  the  occupants  thereof,  the  execution  of 
which  trust  shall  be  regulated  by  the  legislative 
niithority  of  the  territory,  etc.  Held,  that  the 
"ofcii pants"  for  whom  the  trustees  took  the  le- 
gal title  under  the  act  were  those  who  were  such 
ac  the  time  the  town  site  was  entered. 

fEd.  Note. — For  other  definitions,  see  Words 
and  Phrases,  vol.  6,  pp.  4904-4906.] 

2.  Same  —  Stbeets  —  Poweb  op  Trustee  to 
Oreate 

Rev.  St  U.  S.  ji  2387  (U.  S.  Comp.  St  1901. 
p.  1457),  provides  that,  whenever  any  portion  of 
the  public  lands  have  been  occupied  as  a  town 
site,  the  jud^e  of  the  county  court  may  enter  the 
land  so  occupied  in  trust  for  the  occupants 
thereof,  the  execution  of  such  trust  to  be  con- 
ducted under  the  regulations  prescribed  by  leRis- 
lutive  authority.  Section  2.391  (page  1459)  pro- 
vides that  any  act  of  a  trustee  not  in  conformity 
with  such  repilations  is  void.  Comp.  Laws 
Ariz.  1877,  c.  80,  made  it  the  duty  of  the  probate 
judge,  whenever  requested  by  the  occupants  of 
an  unincorporated  town,  to  enter  a  town  site 
and  to  appoint  three  commissioners  to  have  a 
surve.v  made  to  conform  as  nearly  as  possible 
to  the  original  plan  of  the  town,  and  a  plat 
made  thereof,  designatini;  the  lots  containing  im- 
pi'ovements,  with  the  names  of  the  owners  there- 
of, and  to  give  notice  of  a  date  upon  which  the 
commissioners  would  sell  off  the  lots,  etc.,  to 
persons  entitled  thereto.  Held  that,  while  the 
occupants  had  a  vested  interest  in  the  streets 
and  alleys  as  they  existed  when  the  town  site 
was  entered,  the  commissioners  had  no  authority 
under  the  act  to  create  additional  streets. 

3.  Same. 

It  is  competent  for  the  Legislature,  under 
Rev.  St  U.  S.  S  2.^S7  (U.  S.  Comp.  St.  1901,  p. 
14.T7).  to  authorize  the  trustee  of  such  town 
sites  to  divide  unoccupied  land  within  the  town 
sites  into  lots  and  blocks  and  dispose  of  them 
for  the  public  benefit,  and  to  that  end  establish 
streets  and  allej's  to  such  unoccupied  land. 

4.  Parties  —  Pefendants— Necessary  Per- 
sons—Trustees. 

In  a  suit  to  enjoin  interference  with  land 
entered  nnder  the  act  as  a  town  site,  in  which 


plaintiff  claimed  an  equitable  interest,  through 
the  trustee,  as  grantee  of  the  original  occniMint. 
the  trustee  not  being  a  party,  it  was  not  proper 
to  adjudge  that  plaintiff  wati  entitled  to  the  ex- 
clusive poiisession  of  the  tract. 

Appeal  from  District  Court,  GUa  County; 
before  Justice  Frederick  S.  Nave. 

Suit  by  Charles  W.  Slack  against  the  cltj- 
of  Globe,  a  municipal  corporation,  to  enjoin 
defendant  from  entering  on  certain  land. 
From  a  decree  enjoinlnfir  defendant  from  en- 
terbig  upon  the  land,  and  adjudging  exclu- 
sive possession  thereof  in  plaintiff,  defendant 
appeals.    Judgment  modified  and  affirmed. 

George  R.  Hill,  for  appellant.    L.  L.  Hemry, 

for  appellee. 

CAMPBELL,  J.  In  May.  1882,  the  probate 
Judge  of  Gila  coimty  entered  the  town  site  of 
what  Is  now  the  city  of  Globe  under  the  pro- 
visions of  the  act  of  Congress  approved  March 
2,  1867  (14  Stat.  541,  c.  177,  now  section  2387. 
Rev.  St  [U.  S.  Comp.  St  1901,  p.  1457]),  and 
thereafter  a  patent  to  the  same  was  issued 
to  him  by  the  government.  At  the  time  of 
the  entry  one  Charles  A.  McDonell  was  an 
occupant  of  a  tract  of  land  within  the  town 
site.  A  commission  was  appointed  In  con- 
formity with  the  provisions  of  the  act  of  the 
teiTltorlal  Legislature  approved  February  16. 
1871  (chapter  80,  Comp.  Laws  1877),  who 
caused  the  town  site  to  be  surveyed  Into  lots, 
blocks,  and  streets,  and  caused  lists  to  be 
made  of  the  owners  and  occuitants  of  lots  in 
said  town  site,  and  caused  a  notice  to  be 
published  that  on  a  certain  date  said  commis- 
sioners would  proceed  to  set  off  to  the  per- 
sons entitled  to  the  same  according  to  their 
respective  interests  the  lots  and  squares  of 
ground  to  which  each  of  the  occupants  there- 
of should  be  entitled.  Pursuant  to  such  pro- 
ceedings, and  in  the  manner  provided  by  stat- 
ute, the  commissioners  alloted  and  set  apart 
to  the  said  McDonell,  as  such  occupant,  lot  1, 
in  block  74,  of  the  town  site,  according  to  the 
official  map  prepared  by  the  commissioners. 
Thereafter  McDonell  paid  to  the  probate  Judge 
the  pro  rata  assessed  against  the  lot  and  took 
a  deed  for  the  premises.  The  official  map 
made  and  filed  by  the  commissioners  showed 
a  street  between  blocks  Co  and  74,  which  was 
designated  thereon  as  "Hill  street."  At  the 
time  of  the  entry  of  the  town  site,  and  since 
1878,  McDonell  occupied  a  dwelling  which  was 
upon  lot  1,  block  74,  as  subsequently  sur- 
veyed. At  that  time  McDonell  also  had  a 
bam  and  closet  within  what  is  designated 
upon  the  map  as  Hill  street  He  continued  to 
occupy  the  premises  until  May,  18S9,  when 
he  sold  and  conveyed  to  Charles  W.  Slack, 
appellee  herein,  by  deed,  lot  1,  in  block  74,  ac- 
cording to  the  plat.  Slack  thereupon  took 
possession  of  the  premises  and  of  the  bam  and 
closet  in  Hill  street,  and  has  been  in  posses- 
sion of  the  same  ever  since.  In  1880  he  ex- 
tended a  fence  from  the  barn  in  Hill  street  to 
the  comer  of  the  lot,  and  has  maintained  the 
same  since  that  time.    The  said  portion  so  oc- 
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cupled  by  McDouell  and  Slack  has  never  been 
used  for  street  purposes. 

Tills  action  was  brought  by  Slack  to  obtain 
a  writ  of  Injunction  against  tUe  city  of  Globe, 
Its  agents  and  officers,  to  restrain  them  from 
entering  upon  the  premises  or  In  any  manner 
interfering  with  his  exeiusive  use  and  occu- 
pation of  the  same,  and  for  a  judgment  de- 
creeing him  to  be  entitled  to  the  exclusive 
possession  of  the  tract  of  land  embraced  with- 
in Hill  street  between  blocks  Co  and  74.  It 
appears  from  the  complaint  that  the  city  de- 
sires to  open  up  the  street  as  platted,  and 
threatens  to  remove  and  destroy  the  fence  and 
buildings  maintained  by  Slack  thereon.  Upon 
the  trial  the  court  found  the  facts  as  above 
set  forth,  and  "that  plaintiff  claims  title  to 
said  premises  solely  by  reason  of  suld  deed 
from  McDonell  and  his  said  occupancy  of  said 
Hill  street ;  that  plaintiff's  occupation  of  said 
portion  of  Hill  street,  to  wit,  that  occupied  by 
the  bam  and  closet  aforesaid,  has  been  peace- 
ful, actual,  open,  notorious,  and  uninterrupt- 
ed," and  gave  judgment  restraining  the  city 
of  Globe,  Its  agents  and  officers,  from  in  any 
manner  entering  upon  or  in  any  manner  inter- 
fering with  plaintiff's  exclusive  possession,  use, 
occupation,  and  enjoyment  of  the  portion  of 
the  land  described  In  the  judgment,  and  with- 
in which  is  included  some  of  the  land  shown 
by  the  map  to  be  Elil  street,  and  adjudged 
that  the  plaintiff  was  entitled  to  the  exclu- 
sive possession  of  the  tract  of  land  as  so  de- 
scribed. Appellee's  contentions  as  to  his  rights 
within  the  strip  of  land  platted  as  Hill  street 
are  three-fold:  First,  that  he  has  the  equi- 
table title  as  an  occupant  under  the  statute, 
for  wbmu  the  probate  judge  holds  the  legal 
title;  second,  that  the  street  over  the  strip 
of  land  In  controversy  has  never  been  law- 
fully established,  and  therefore  the  city  has 
no  interest  therein ;  third,  that  he  has  gained 
title  by  adverse  possession. 

As  to  the  first  contention  it  Is  to  be  ob- 
served that  McDonell  was  the  occupant  at 
the  time  the  town  site  was  entered,  and  has 
not  conveyed  any  rights  to  the  strip  in  c-ontro- 
versy  he  may  have  had  as  such  occupant  to 
appellee  His  deed  Is  only  for  lot  1,  in  block 
74,  as  described  on  the  plat.  Appellee's  occu- 
pancy of  Hill  street  dates  only  from  1889, 
while  the  entry  was  made  In  ISHli.  The  occu- 
pants for  whom  the  trustee  took  the  legal 
title,  who  are  entitled  to  claim  the  lands  oc- 
cupied, are  those  who  were  such  at  the  time 
the  town  site  was  entered.  Martin  v.  Hoff,  7 
Ariz.  247,  64  Pac.  445. 

In  considering  the  question  wliether  the 
street  has  ever  been  lawfully  established,  we 
must  examine  the  l^lslatlon  of  Congress  and 
of  this  territory.  The  act  of  Congress  under 
which  the  town  site  was  entered  provides: 

"Sec.  2387.  Whenever  any  portion  of  the 
pnblic  lands  have  been  or  may  be  settled  uixm 
and  occupied  as  a  town  site,  not  subject  to 
entry  under  the  agricultural  i)re-eniptlon  laws, 
it  Is  lawful.  In  case  gwh  town  bo  Incorporate*!. 
for  the  corporate  authorities  thereof,  and,  if 


not  Incorporated,  for  the  judge  of  the  county 
court  for  the  county  in  which  such  town  Is  sit- 
uated, to  enter  at  the  proper  laud  office,  and 
at  the  minimum  price,  the  land  so  settled  and 
occupied  In  trust  for  the  several  use  and  bene- 
fit of  the  occupants  thereof,  according  to  their 
respective  interests;  the  execution  of  which 
trust,  as  to  the  disposal  of  the  lots  in  such 
town,  and  the  proceeds  of  the  sales  thereunder, 
to  be  conducted  under  such  regulations  as 
may  be  prescribed  by  the  legislative  authority 
of  the  state  or  territory  In  which  the  same 
may  be  situated." 

"Sec.  2391.  Any  act  of  the  trustees  not 
made  in  conformity  to  the  regulations  allud- 
ed to  in  section  twenty-three  hundred  and 
eighty-seven  shall  be  void."  [U.  S.  Comp.  St. 
1901,  p.  1469.] 

The  act  of  the  territorial  Legislature  of 
February  16,  1871  (Laws  1871,  p.  57 ;  chapter 
80,  Comp.  Laws  1877),  in  force  at  the  time 
this  town  site  was  entered,  made  it  the  duty 
of  the  probate  judge  of  the  county,  whenever 
called  upon  by  any  of  the  occupants  of  an 
unincorporated  town  situated  upon  public 
lands,  to  enter  the  town  site  under  the  act 
of  Congress,  and  provided  that  after  such 
entry  he  should  appoint  three  commissioners, 
whose  duty  It  was  to  cause  a  survey  to  be 
made  "conforming  as  near  as  may  be  to  the 
original  plan  of  the  town  and  cause  a  plat 
thereof  to  be  made,  designating  on  such  plat 
the  lots  or  squares  on  which  improvements 
are  standing,  with  the  names  of  the  owner 
or  owners  thereof,  together  with  the  value  of 
such  Improvements,  They  shall  also  make 
out  a  list  of  all  owners  or  occupants  of  lots, 
or  parts,  in  said  town  site,  including  therein 
all  persons  who  shall  own  or  be  possessed, 
either  actually  or  constructively,  of  any  part 
or  lot  situated  in  said  town  site."  It  was 
further  provided  that  when  the  plat  and  list 
was  completed  notice  should  be  given  by 
publication  designating  a  day  upon  which  the 
commissioners  would  proceed  to  set  off  the 
lots,  squares,  or  grounds  to  the  persons  en- 
titled to  the  same  according  to  their  re- 
spective interests. 

Neither  the  act  of  Congress  nor  that  of 
the  territorial  Legislature  specifically  make 
provision  for  the  dedication  of  streets,  nor  for 
the  disposal  by  the  probate  judge  of  any  part 
of  the  lands  for  other  public  purposes.  The 
occupants,  however,  had  a  vested  interest  In 
the  streets  and  alleys  as  they  existed  at  the 
time  the  town  site  was  entered,  and  the  trus- 
tee had  no  authority  to  destroy  them.  Ashby 
V.  Hall,  119  U.  S.  526,  7  Sup.  Ct.  308,  30  L. 
E^.  468.  But  no  authority  was  given  to  es- 
tablish new  ones.  The  authority  of  the  com- 
missioners appointed  by  the  probate  judge 
was  limited  to  causing  a  survey  to  be  made 
"conforming  as  near  as  may  be  to  the  original 
plan  of  the  town,"  causing  a  plat  thereof  to 
be  made,  with  a  list  of  the  occupants,  and  to 
set  off  to  the  occupants  the  lots  to  which  they 
were  eutitled.  In  attempting  to  create  ad- 
ditional streets;  however  desirable  such   a 
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general  plan  mar  bave  been,  they  exceeded 
their  authority,  and  the  streets  which  they 
platted,  existing  only  on  paper,  were  not  law- 
fully established.  Bingham  r.  City  of  Walla 
Walla,  3  Wash.  T.  68,  13  Pac.  408;  Helena 
V.  Albertose,  8  Mont.  490,  20  Pac.  817 ;  Pueblo 
V.  Budd,  19  Colo.  579,  30  Pac.  599;  Cerf  v. 
Pfleglng,  94  Cal.  131,  29  Pac.  417.  Nor  does 
it  appear  that  there  has  been  a  dedication  of 
the  land  for  street  purposes  by  the  occupants. 
We  have  no  doubt  the  trustees  of  such  town 
sites  may  be  authorized  by  the  Legislature  to 
divide  into  lots  and  blocks  unoccupied  lauds 
within  the  town  site  and  to  distiose  of  them 
for  the  benefit  of  the  community,  and  to  that 
end  to  establish  streets  and  alleys  through 
such  unoccupied  land  to  afford  convenient 
means  of  access  to  such  lots;  but  this  street 
was  not  established  under  such  legislative 
authority.  We  express  no  opinion  as  to  what 
rights  the  town  would  have  acquired  in  the 
land,  had  it,  after  being  platted  as  a  street, 
been  actually  opened  and  used  as  such  by 
the  common  consent  of  the  occupants,  or  if  it 
was  made  to  appear  that  the  occupants  as- 
sented to  a  dedication  of  the  land  as  a  street 
to  be  opened  and  used  as  such  at  such  future 
time  as  the  needs  of  the  town  might  require. 


Since  it  does  not  appear  that  the  so-called 
Hill  street  has  ever  been  lawfully  established, 
the  city  of  Globe,  as  a  municipality,  has  no 
interest  therein.  The  legal  title  Is  still  la 
the  probate  Judge,  unless  appellee  has  acquir- 
ed it  by  reason  of  adverse  possession.  It  is 
not  necessary  to  examine  the  equitable  rights 
of  McDonell  as  an  occupant  at  the  time  of 
the  entry  of  the  town  site,  or  to  determine 
whether,  if  he  bad  rights,  he  has  waived  or 
abandoned  tbem ;  nor  is  it  necessary  to  de- 
termine whether  appellee  has  acquired  rights 
by  adverse  possession.  The  City  of  Globe 
threatens,  without  right,  to  intrv.ile  u.wn  land 
of  which  appellee  is  in  possession  and  to 
which  he  claims  title.  It  was  proper,  there- 
fore, for  the  trial  court  to  enjoin  the  city.  Its 
agents  and  officers,  and  thus  protect  the  pos- 
session of  appellee.  It  was  not  necessary, 
nor  proper,  in  this  view  of  the  case,  the  trus- 
tee not  being  a  party,  for  the  court  to  ad- 
Judge  that  appellee  is  entitled  to  the  exclu- 
sive possession  of  the  tract  of  land  in  con- 
troversy. 

The  decree  is  modified,  by  striking  out  that 
portion  of  it,  and,  as  so  modified,  la  affirmed. 

KENT,  C.  J.,  and  SLOAN,  J.,  concur. 
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KNIPB  v.   ANACONDA  COPPER  MINING 
CO.  et  al. 

(Supreme  Conrt  of  Montana.     April  14,  190S.) 

1.  Appeal  — Harmless  Ebbob  — Ebbobs  Not 
Affectino  Result. 

Where,  under  any  view  of  the  evidence,  a 
verdict  for  plaintiff  eoiild  not  be  sustained,  and 
the  court  should  have  directed  a  verdict  for  de- 
fendant, errors  in  the  admission  of  evidence  on 
«  matter  not  pertinent  to  the  issue  and  in  in- 
structions were  not  ground  for  reversal. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
Tol.  3,  Appeal  and  BSrror,  §  4034.1 

2.  Mines  and  Minerals — Liabilities  Inci- 
dent TO  WoBKiNo  Mines  —  Injubiks  to 

SUBFACB. 

In  an  action  by  a  grantee  of  the  surface 
holdin);  under  deeds  reserviuR  the  minerals  with 
a  riRht  to  mine  by  means  of  underground  work- 
ings against  the  grantee  of  the  rights  reserved 
under  conveyances  from  the  same  grantor  for 
injuries  caused  l>^  mining  operations  to  improve- 
ments on  plaintiff's  land,  evidence  hfM  not  to 
phow  that  defendant  caused  or  contributed  to 
the  injury  complained  of,  defeating  a  recovery, 
whether  plaintiff  under  the  deeds  is  entitled  to 
an  aliBolute  right  to  subjacent  and  lateral  sup- 
port to  the  surface,  or  whether  he  has  no  right 
to  complain  of  any  injury  except  as  results  from 
want  of  ordinary  care  in  the  conduct  of  mining 
operations. 

Appeal  from  District  Court,  Silver  Bow 
County;  Geo.  M.  Bourquin,  .Tudge. 

Action  by  Alpheus  W.  Knlpe  against  the 
Anaconda  Copper  Mining  Company  and  the 
Washoe  Copper  Company.  The  cause  was  dis- 
missed as  to  the  first  defendant,  and  Judg- 
ment was  rendered  in  favor  of  the  second  de- 
fendant, and  plaintiff  appeals.    Atfirmed. 

John  .1.  McHatton,  for  appellant  A.  J. 
Shores,  C.  P.  Kelley,  and  D.  Gay  Stivers,  for 
respondent. 

BRANTLY,  C.  J.  This  action  was  brought 
to  recover  a  judgment  for  damages  against  the 
defendants  alleged  to  hare  been  caused  by 
mining  operations  conducted  by  them  beneath 
the  surface  of  plaintiff's  laud  and  lands  in 
the  immediate  vicinity  thereof.  Some  time 
prior  to  the  conclusion  of  the  trial  the  action 
was  dismissed  as  to  the  Anaconda  Copper 
Mining  Company,  and  thereafter  it  proceeded 
as  against  the  Washoe  Copper  Company  alone. 
For  all  the  land  Included  in  what  is  known  as 
the  Leggat-Foster  addition  to  tlie  city  of 
Butte,  In  Silver  Bow  county,  patent  was  is- 
sued to  Jolm  A.  Leggat  and  others  In  18S0, 
the  application  being  based  upon  a  placer  lo- 
cation. Subsequently  the  land  covered  by  the 
patent,  or  a  portion  of  It,  was  platted  into 
blocks  and  lots  and  made  an  addition  to  the 
city.  It  Is  alleged  In  the  complaint  sub- 
stantially, that  the  plaintiff  is  and  was  at 
the  times  mentioned  the  owner  of  lots  1  and 
22  in  block  11  of  this  addition;  that  he  is  and 
was  entitled  to  the  quiet  and  peaceable  pos- 
session, use,  and  occupation  of  the  surface 
thereof,  and  the  earth  underlying  them  to  a 
depth  necessary  to  permit  the  maintenance  of 
buildings  and  Improvements  thereon  ;  that  he 
has    held    and    maintained    thereon    certalu 
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buildings  for  residence  and  business  pur- 
poses; that  neither  the  defendants  nor  any' 
other  person  or  i)er8ons  have  or  had  any 
right  to  carrj'  on  any  mining  or  to  do  any 
other  work  beneath  the  surface  thereof,  or  to 
do  any  blasting  or  other  act,  or  to  omit  to 
do  any  act  with  reference  to  the  surface  of 
said  lots,  or  any  underground  portions  there- 
of, which  would  disturb  the  lots  or  the  svu-face 
thereof  in  its  natural  condition,  or  move  or 
disturb  the  buildings  thereon,  or  in  any  wise 
Interfere  with  plaintiff's  quiet  and  peaceable 
use  and  enjoyment  thereof ;  that  heretofore, 
and  particularly  during  the  year  1905,  and 
during  the  possession  and  ownership  of  the 
plaintiff,  the  defendant  has  been  engaged  In 
carrying  on  underground  mining  operations 
under  the  surface  of  plaintiff's  premises  and 
in  lands  In  the  immediate  vicinity  thereof, 
without  plalntlfTs  consent ;  that  It  has  care- 
lessly, negligently,  and  wrongfully  made  ex- 
cavations by  drilling  and  blasting,  using  large 
quantities  of  powder,  thus  unnecessarily  and 
carelessly  disturbing  plaintiff's  right  and  title 
to  the  surface  and  the  buildings  thereon;  that 
it  has  left  the  excavations  so  made  in  such 
an  unprotected  condition  that  the  Surface,  be- 
ing without  Its  natural  support,  has  sunk  and 
settled  and  Is  rendered  unfit  for  use,  and  has 
cracked  and  Injured  plaintiff's  buildings ;  and 
that  by  reason  of  the  premises  plaintiff  has 
been  Injured  in  the  sum  of  $10,000.  Judgment 
is  demanded  for  this  amount.  In  a  second 
cause  of  action  equitable  relief  Is  sought  by 
way  of  Injunction  to  prevent  further  Injury, 
which  it  Is  alleged  is  likely  to  result  from  a 
continuance  of  defendant's  mining  operations. 
In  its  answer  the  defendant  Washoe  Copper 
Company,  after  admitting  Its  corporate  caimc- 
Ity,  alleges  that  It  is  the  owner  of  all  the  min- 
eral, veins,  lodes,  ledges,  or  mineral-bearing 
quartz  and  rock,  or  earth  contained  In.  or  be- 
longing to,  the  lots  claimed  by  plaintiff,  with 
the  right  to  mine  for  and  extract  the  ores 
therein  by  means  of  underground  workings  to 
within  50  feet  of  the  natural  surface  of  the 
earth  in  such  manner  as  not  to  destroy  or  hj- 
terfere  with  the  surface.  It  then  denies  gen- 
erally all  the  other  allegations  of  the  com- 
plaint The  reply  puts  In  is.sue  the  claim  of 
the  defendant  to  the  ores  underlying  plain- 
tiff's lots  and  its  alleged  right  to  mine  and 
extract  the  same.  A  trial  of  the  issue  thus 
framed  resulted  in  a  verdict  and  judgment  for 
the  defendant.  The  appeal  Is  from  an  order 
denying  plaintiff's  motion  for  a  new  trial. 
Plaintiff's  contention  is  that  the  motion  should 
have  been  granted  because  of  errors  in  ad- 
mitting certain  evidence  and  In  charging  the 
jury,  and  because  the  evidence  is  iusufflclent 
to  justify  the  verdict.  We  are  of  the  opin- 
ion that  the  motion  was  properly  denied,  for 
the  reason  that  the  evidence  admitted  at  the 
trial  would  not  from  any  point  of  view  have 
sustained  a  verdict  for  plaintiff  for  any 
amount.  For  this  reason  It  Is  not  a  material 
inquiry  whether  tliere  was  error  In  admitting 
evidence  or  In  submitting  the  charge  to  the 
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Jury ;  for,  even  though  the  errors  complained 
of  were  gross,  nevertheless.  If  the  evidence 
would  not  under  any  view  of  it  have  sustained 
a  verdict  for  plaintiff,  the  court  should  have 
directed  a  verdict  for  defendant.  Under  this 
condition  of  the  case  the  plaintiff  was  not 
prejudiced  by  error  in  admitting  evidence  up- 
on a  matter  not  pertinent  to  the  issue,  nor  by 
errors  in  the  charge. 

A  brief  suminarj'  of  the  evidence  will  be 
suffldent  to  demonstrate  that  another  trial 
could  not  result  differently.  Reference  to  the 
subjoined  diagram  shows  the  situation  of 
plaintiff's  premises  and  of  the  underground 
workings  of  the  defendant,  and  will  materially 
aid  In  understanding  the  references  to  the 
statements  made  by  the  different  witnesses. 


from  the  same  grantor.  The  shaft  through 
which  defendant's  operations  are  carried  on 
is  on  lot  10  In  block  15  at  a  point  marlced 
"Cambers."  The  crosscut  and  drifts  are 
shown  radiating  from  this  shaft,  and  are 
designated  by  Nos.  100,  180,  and  200.  The 
doted  lines  to  the  westward  on  Grant  street 
represent  a  raise  and  excavations  made  in 
stoplng  ore  under  Grant  street.  The  witness- 
es refer  to  the  workings  of  the  defendant  as 
the  "Cambers  Mine."  It  appears  that  there 
are  seven  buildings  in  all  on  plalntlfTs  lots, 
all  of  which,  except  the  ones  facing  Park 
street  toward  the  north  and  Galena  street, 
have  been  more  or  less  damaged  by  a  crack- 
ing and  subsidence  of  the  earth's  surface. 
The  plaintiff  stated  that  he  first  observed  this 
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The  land  covered  by  the  addition  slopes 
toward  the  south.  The  various  lots  and 
blocks  shown  are  used  for  business  and  resi- 
dence i)uri)oses.  The  deed  under  which  the 
plaintiff  holds  lot  1  in  block  11  contains  the 
following  reservation  in  favor  of  his  grantor, 
who  owned  both  the  surface  and  mineral 
rights :  "Reserving  the  ores,  rock,  and  miner- 
al, together  with  the  right  to  mine,  prospect 
for,  and  extract  the  same  by  means  of  under- 
ground workings,  only  up  to  a  point  within 
TiO  feet  of  the  natural  surface  of  the  ground, 
and  in  such  manner  as  not  to  disturb.  Injure, 
or  interfere  with  the  surface  of  said  prem- 
ises." A  similar  reservation  is  contained  in 
his  deed  to  lot  22,  with  the  additional  words, 
"Or  damage  the  buildings  or  improvements 
thereon."  The  rights  thus  reserved  are  own- 
ed   by    the    defendant    under    conveyances 


condition  in  Deceml)er,  1902,  or  January,  190.3, 
and  that  it  was  unchanged  at  the  time  the  ac- 
tion was  brought  in  Slay,  1905.  lie  express- 
wl  the  opinion  that  it  was  caused  by  excava- 
tions made  by  the  defendant  by  stoplng  ore 
directly  beneath  the  surface  of  his  lots  and 
under  the  street.  Upon  further  examination, 
however,  it  appeared  that  he  had  no  Idea 
what  the  condition  of  the  workings  in  the 
Cambers  mine  was,  or  the  extent  of  them,  at 
the  time  the  subsidence  of  the  earth  occur- 
red and  his  buildings  were  dam.iged.  The 
witness  Lindsay,  an  engineer,  who  had  exam- 
ined the  excavations  In  the  Cambers  mine 
and  testified  for  the  plaintiff,  stated  that  it 
was  a  fair  supposition  that  the  settling  of 
the  earth  and  the  subsequent  cracking  of  the 
buildings  was  caused  by  the  openings  on  the 
100-foot  level  and  the  stoplng  of  ore  under 
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Grant  street,  but  that  he  did  not  know  when 
Olio  work  had  been  done.  He  expressed  the 
opinion  that,  If  the  cracking  and  damage  ap- 
peared before  these  excavations  were  made, 
the  damage  could  not  be  attributed  to  them. 
Xone  of  the  witnesses  on  the  part  of  the 
plaintiff  had  any  knowledge  of  the  conditions 
underground  at  the  time  the  damage  was  ob- 
served In  December,  1902,  or  January,  1903. 
It  appeared  from  the  testimony  of  other  wit- 
nesses, that  the  excavations  to  the  westward 
of  the  Cambers  shaft,  to  the  existence  of 
which  plaintiff  attributed  the  Injury,  were 
not  made  until  long  after  the  Injury  occurred. 
In  fact.  It  appears,  without  contradiction, 
that  none  of  these  excavations  were  made  un- 
til as  late  as  April,  1905,  or  just  before  this 
action  was  brought.  It  further  appears  that, 
owing  to  extensive  mining  operations  by  sev- 
eral other  companies  to  the  north  of  plain- 
tUTs  premises,  there  has  been  an  extensive 
movement  of  the  earth  toward  the  south, 
accompanied  by  a  subsidence  of  the  surface 
and  a  series  of  cracks,  extending  generally 
from  west  to  east,  through  the  central  por- 
tion of  the  city,  resulting  In  damage  to  all 
buildings  either  on  the  line  thereof  or  in 
close  proximity  thereto.  One  of  these  open- 
ings, attended  by  a  decided  change  of  the 
level  of  the  surface  for  some  distance  on  ei- 
ther side  of  It,  extends  through  the  Leggat- 
Foster  addition  to  the  north  of  Galena  street, 
traceable  for  1,100  feet  westward  and  400  or 
SCO  feet  eastward  from  Grant  street,  affect- 
ing buildings  having  the  same  situation  rela- 
tive to  it,  as  those  of  plaintiff,  and  in  the 
same  way,  and  to  a  like  extent.  This  is  in- 
dicated by  the  dotted  line  extending  through 
blocks  10  and  11.  It  does  not  appear  that  the 
operations  In  the  Cambers  mine  have  con- 
tributed In  any  way  to  this  condition,  or  that 
they  have  aggravated  it;  so  that  a  verdict 
for  plaintiff,  upon  the  Issue  as  presented  by 
the  pleadings,  could  not  have  been  justified 
by  the  evidence. 

But  counsel  for  appellant  contends  that 
plaintiff  was  entitled  to  a  verdict  for  nominal 
damages  in  any  event,  because  the  evidence 
shows  without  contradiction  that  the  blast- 
ing in  the  Cambers  mine  during  the  mouths 
of  April  and  May,  1903,  was  attended  by  con- 
cussions so  violent  as  to  break  a  window  in 
one  of  plaintiff's  buildings  on  lot  1,  and  ren- 
dered it  so  uncomfortable  that  a  tenant  then 
occupying  it  could  not  remain  there.  As- 
suming that  under  the  allegations  of  the 
complaint  disturbance  from  concussion  could 
properly  be  proved  as  an  element  of  damage. 
the  proof  fails  to  show  that  the  particular 
disturbance  was  the  result  of  defendant's  o{>- 
erations  either  alone  or  in  connection  with 
other  mining  in  the  vicinity,  also  attended  by 
blasting.  At  best  the  testimony  on  this  sub- 
ject left  the  jury  no  substantial  basis  upon 
which  to  make  a  finding  In  favor  of  the  plain- 
tiff. 

A  considerable  portion  of  the  argument  of 


counsel  In  their  briefs  is  devoted  to  the  ques- 
tion whether,  under  the  reservations  in  plain- 
tiff's deeds,  he  is  entitled  to  an  absolute  right 
to  subjacent  and  lateral  support  to  the  sur- 
face of  his  lots  and  the  quiet  enjoyment 
thereof,  or  whether,  having  purchased  sub- 
ject to  the  reservation  in  favor  of  the  owner 
of  the  mineral  rights,  he  has  no  right  to  com- 
plain of  any  Injury  or  disturbance,  except 
such  as  results  from  the  want  of  ordinary 
care  In  the  conduct  of  mining  operations  nec- 
essary to  prospect  for  and  extract  ore.  For 
the  purposes  of  this  case  It  Is  not  necessary  to 
discuss  or  decide  this  question.  Whether  we 
should  adopt  the  one  or  the  other  view  the  re- 
sult would  be  the  same;  for,  since  the  evi- 
dence falls  to  show  that  the  defendant  caus- 
ed or  contributed  to  the  Injury  complained 
of,  it  is  a  matter  of  no  consequence  what  rule 
of  law  is  applicable. 

Let  the  order  be  affirmed. 

Affirmed. 

HOLLOWAY  and  SMITH,  JJ.,  concur. 


(M  N.M.  143) 
READE  V.   DE  LEA. 
(Supreme  Court  of  New  Mexico.    Feb.  26,  1908.) 

1.  Husband  and  Wife— Pbopertt  Rights— 
Spanisu  Law— WirAT  Law  Governs. 

It  is  tiie  settled  doctrine  of  this  court  that 
property  rigiits  of  husband  and  wife  are,  ex- 
cept as  modified  by  local  statute,  to  be  judged 
by  the  Spanish  law  in  force  in  this  territory  at 
the  date  of  Its  acquisition  from  Mexico. 

2.  Same  — Community  Property  —  Right  ot 
Wife  Duking  Mabriaoe  Relation. 

Under  the  community  system,  which  was 
a  part  of  that  system  of  law,  the  wife  had,  until 
the  termination  of  the  marriage  relation,  no 
vested  or  tangible  interest  in  the  community 
property,  and  oer  interest  therein  was  a  mere 
expectance,  similar  to  that  which  an  heir  pos- 
sesses in  the  estate  of  an  ancestor. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  20,  Husband  and  Wife,  §  917.] 

3.  Same— Right  of  Husband. 

I'uder  that  system  the  husbandj  on  the 
other  hand,  was,  so  lonK  as  the  marriage  rela- 
tion existed,  for  all  practical  purposes,  the  real 
and  veritable  owner  of  the  community  property. 
[Ed.  Note. — For  cases  in  point,  see  Cent.  Die. 
vol.  26,  Husband  and  Wife,  §  917.] 

4.  Same— Sale  by  Husband. 

Under  that  system  the  husband,  subject 
always  to  the  limitation  that  be  should  not  act 
in  fraud  of  his  wife's  exi)cctancy,  had,  during 
the  marriage  relation,  full  power  to  sell  com- 
munity property,  and  it  was  not  necessary  that 
his  wife  join  in  the  conveyance. 

[Ed.  Note.—  For  cases  in  iMint,  see  Cent.  Dig. 
vol.  20,  Husband  and  Wife,  §  930.] 

5.  Constitutional  Law  —  Vested  Rights  — 
LECiisi.ATivE  Interference. 

The  right  of  alienation  by  his  personal  deed 
thus  given  tlie  husband  attaches  as  a  vested 
right  in  community'  property,  as  such  is  ac- 
quired, and  Rucli  right  is  not  subject  to  legis- 
lative   interference. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.   '20.   Husband   and   Wife,    §   930.] 

C.  Same. 

The  act  of  .March  20,  1901  (Laws  1901, 
p.  113.  c.  02.  S  (!),  providing  that  neither  hus- 
band nor  wife  shall  dispose  of  real  estate  as- 
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quired  doriBg  coyertare  by  onerous  title,  unless 
both  join  in  tlie  execution  of  the  deed,  does  not 
aftect  such  property  acquired  prior  to  the  pas- 
sage of  the  act. 
7.  Same. 

A  deed,  executed  subsequent  to  that  act, 
for  ijroperty  deeded  to  the  husband,  for  valuable 
consideration,  previous  to  the  act,  and  during 
the  marriage  relation,  conveys  the  title,  although 
■uch  deed  waa  signed  only  by  the  husband. 

Abbott,  J.,  dissenting. 

(Syllabus  by  the  Court) 

Appeal  from  District  Cotirt,  Dona  Ana 
County;    before  Justice  Frank  W.  Parker. 

Suit  to  quiet  title  by  D.  M.  Reade  against 
Pilar  S.  De  Lea.  Judgment  for  plaintiff,  and 
defendant  appeals.    Affirmed. 

One  Adolpho  Lea  and  the  defendant  Pilar 
S.  De  Lea,  were  married  in  December,  1851, 
and  contlnaed  to  be  husband  and  wife  nntll 
the  former's  death  intestate,  in  Dona  Ana 
county,  on  April  23,  1902.  The  premises  In- 
Tolved  were  acquired  by  two  conveyances, 
running  to  the  husband,  Adolpho,  dated,  re- 
spectively, April  6,  1889,  and  June  14,  1893. 
In  April,  1902,  and  thus  only  a  few  weeks 
before  his  death,  the  husband,  for  a  valuable 
consideration,  executed  to  D.  M.  Reade  a  war- 
ranty deed  for  the  land  in  dispute.  The  wife 
did  not  join  In  the  deed.  Reade  brought  suit 
to  quiet  the  title  against  the  wife,  and  the 
trial  court,  holding  that  she  had  no  interest 
in  the  land,  rendered  judgment  for  Reade, 
from  which  decision  she  prosecutes  this  ap- 
peal. 

Numa  C.  Frenger,  for  appellant  Fall  * 
Moore  and  Moore  &  Paxton,  for  appellee. 

POPE,  J.  (after  stating  the  facts  as  above). 
The  case  turns  upon  the  effect  of  the  deed 
from  Adolpho  De  Lea  to  Reade.  The  appellant 
contends  that  it  conveyed  no  title  because  the 
wife  did  not  join,  as  required  by  section  6, 
C  62,  p.  113,  Laws  1001,  which  provides  that 
"neither  husband  nor  wife  shall  convey,  mort- 
gage, incumber  or  dispose  of  any  real  estate 
or  legal  or  equitable  interest  therein  acquired 
during  coverture  by  onerous  title  unless  both 
join  in  the  execution  thereof."  The  appellee 
concedes  that  the  property  was  acquired  dur- 
ing coverture  by  onerous  title.  He  admits 
that.  If  that  act  is  applicable,  the  judgment 
was  wrong.  He  contends,  however,  that  the 
act  cannot  apply  to  property  acquired  previ- 
ous to  its  date,  for  the  reason  that,  as  to  such, 
vested  rights  existed  In  the  husband,  which  it 
was  beyond  the  power  of  the  Legislature  to 
take  away  by  requiring  the  wife  to  join.  Was 
the  trial  court  right  In  sustaining  this  view? 
This  Involves  an  inquiry  as  to  what  were  the 
rights  of  the  husband  In  the  property  prior 
to  the  act  of  1901. 

This  court  has.  In  a  number  of  cases,  dealt 
with  questions  of  property  rights  between 
husband  and  wife,  and  has  unlformily  recog- 
nized the  civil  law.  In  the  absence  of  specific 
statute,  as  controlling.  A  brief  review  of 
former  decisions  of  this  court,  upon  this  i)oint, 
will  demonstrate  this.     In  Chavez   v.   Mc- 


Knight,  1  N.  H.  148,  decided  In  1857,  opinion 
by  Judge  Brocchus,  It  was  held  that  the  civil 
law  was  the  rule  of  practice  in  this  territory, 
and  that  by  Its  terms  the  wife  acquires  a  tacit 
lien  or  mortgage  upon  the  property  of  the 
husband,  to  the  amount  of  the  dotal  property 
of  which  he  became  possessed  through  her. 
This  case  has  been  referred  to  In  one  or  two 
very  recent  decisions  of  this  court  Ilfeld  v. 
De  Baca,  89  Pac.  244;  In  re  Myer,  80  Pac 
246.  In  Martinez  v.  Lncero,  1  N.  M.  208,  de- 
cided the  same  year  by  the  same  judge.  It 
was  held,  applying  the  civil  law,  that  during 
marriage  the  administration  of  the  dotal  prop- 
erty belongs  exclusively  to  the  husband,  and 
the  wife  cannot  during  the  conjugal  associa- 
tion recover  It  from  her  husband,  without 
showing  waste  or  dissipation  of  It  by  her  hus- 
band. In  Laird  v.  Upton,  8  N.  M.  409,  415, 
45  Pac.  1010  (decision  In  1897,  by  Mr.  JusUc« 
Collier),  reference  is  made  to  the  community 
system,  and  the  presumption  Inhering  in  that 
system,  that  all  acquisitions  during  marriage 
are  community  property.  In  Harnett  v.  Bar- 
nett,  9  N.  M.  207,  50  Pac.  837,  opinion  by 
Chief  Justice  Smith,  It  was  held  that.  In  the 
absence  of  any  statute  ascertaining  the  rights 
of  husband  and  wife,  after  legal  separation, 
and  during  the  lives  of  each,  the  civU  law  of 
Spain  governs,  and  that  under  this  law  the 
wife,  by  adultery,  forfeits  the  right,  which 
that  law  gives  on  dissolution  of  the  communi- 
ty, to  one-half  of  the  community  property. 
In  Crary  v.  Field,  9  N.  M.  229,  50  Pac.  342, 
Id.,  10  N.  M.  257,  61  Pac.  118,  the  right  of 
the  surviving  husband,  under  the  civil  law, 
to  sell  so  much  of  the  community  realty  as 
may  be  necessary  to  pay  the  community  debts 
is  declared,  and  the  validity  of  such  a  sale 
is  upheld.  In  Neher  v.  Armljo,  9  N.  M.  325, 
64  Pac.  236,  opinion  by  Mr.  Justice  Crumpack- 
er.  It  Is  held,  announcing  a  familiar  civil- 
law  doctrine,  that  the  legal  presumption  that 
property  acquired  by  either  husband  or  wife 
during  the  matrimony  is  community  property 
may  be  overcome  by  clear  and  conclusive 
proof  to  the  contrary.  In  GUl&tt  v.  Warren, 
10  N.  M.  523,  542,  62  Pac.  975  (opinion  by 
Mr.  Justice  Parker),  the  community  system 
is  recognized  as  In  force,  and  it  was  there 
held  that  the  surviving  husband,  not  only  had 
the  power  under  the  system  to  sell  community 
real  estate  In  payment  of  community  debts 
(as  ruled  In  Crary  v.  Field,  supra),  but  com- 
munity personalty  as  well.  In  Strong  v.  Ea- 
kln,  11  N.  M.  107,  66  Pac.  539  (opinion  by  Mr. 
Justice  McFIe),  the  Spanish  law  as  to  com- 
munity or  acquest  property  Is  again  held  to 
be  in  force.  In  so  far  as  not  abrogated  by  stat- 
ute; and.  Interpreting  that  law,  it  Is  held 
that  all  property  acquired  and  held  by  hus- 
band and  wife  during  coverture  is  presiuied 
to  be  community  property,  and  to  be  subject 
to  community  debts,  and  that  every  debt  con- 
tracted during  marriage  Is  likewise  presumed 
to  be  a  community  debt.  In  Brown  v.  Lock- 
hart,  12  N.  M.  10,  71  Pac.  1086  (opinion  by 
Chief  Justice  Mills),  the  doctrines  announced 
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In  Strong  v.  Eakin,  supra,  are  reiterated.  In 
:McAnister  v.  Hutchison,  12  N.  M.  Ill,  117, 
T-T  Pnc.  41  (opinion  by  Mr.  Justice  Baiter), 
the  clvll-Inw  community  system  is  recognized 
as  governing  tiie  alienation  of  marital  prop- 
erty. From  the  foregoing  vre  consider  it  de- 
clared, hy  the  harmonious  decisions  of  this 
court,  both  before  and  since  the  introduction 
of  the  common  law  by  Act  Jan.  7, 1876  (Comp. 
Laws.  S  2871).  that  the  civil  law  controls  the 
present  case,  unless  modified  by  the  act  of 
1001.  Indeed,  this  Is  not  controverted  by 
counsel  In  their  briefs. 

It  only  remains,  therefore,  to  determine, 
first,  what  was  the  nature  of  tlie  community 
system  as  to  matters  of  property;  second, 
what  were  the  husband's  rights  as  to  such 
property  (the  marriage  still  existing),  at  the 
date  of  the  act  of  March  20.  1901 ;  and.  third, 
■what  effect,  if  any,  that  act  had  upon  such 
rights.  The  general  principles  applicable  to 
the  community  system  are  declared,  with 
great  unanimity,  by  the  authorities.  Upon 
marriage  the  law  recognized  a  partnership 
between  the  husband  and  wife,  as  to  property 
acquired  during  such  relation,  by  title  not 
grntultons.  Schmidt.  Law  of  Spain  and  Mex- 
ico, pp.  12-14.  The  relationship  has  been  va- 
riously described  as  a  community  of  property 
(Bnlllnger  on  Community  Property.  S  18),  a 
conjugal  partnership  (Chllders  v.  Johnson,  6 
La.  Ann.  6.14 ;  Mable  v.  Whittalter,  10  Wash. 
•M>2.  39  Pac.  172).  a  matrimonial  copartner- 
ship (Ord  V.  De  La  Guerra,  18  Cnl.  67),  a  prop- 
erty partnership  (Fuller  v.  Ferguson,  20  Cal. 
.■509).  Of  course  the  word  "partnership."  as 
thus  used.  Is  a  matter  of  mere  analogy,  since 
the  marital  relation,  viewed  in  Its  business 
nsjiect,  differs  very  evidently  from  the  com- 
mercial partnership.  Balllnger,  f  16.  Under 
the  community  system  the  husband  has  the 
fullest  power  of  management  and  disiwsltion 
of  the  community  property,  subjec-t  only  to 
the  condition  that  he  shall  not  act  In  fraud  of 
his  wife.  He  has  tlie  right  to  sell  community 
property,  real  or  i>er8onal,  during  her  lifetime, 
■without  her  consent.  Succession  of  Cason.  32 
La.  Ann.  792;  Brewer  v.  Wall,  23  Tex.  58.">, 
76  Am.  Dec.  76;  McAllister  v.  Hutchison.  12 
N.  M.  117.  7.5  Pac.  41 :  Garrozl  v.  Dastas,  204 
r.  S.  64,  27  Sup.  Ct.  224.  ol  L.  Ed.  369.  He 
might  give  it  away  (Smith  v.  Smith,  12  Cal. 
216.  73  Am.  Dec.  rtZT^:  Ix)rd  v.  Hough,  43  Cal. 
581;  Spreckels  v.  Spreckels,  116  Cal.  .339,  48 
I'ac.  228.  30  L.  R.  A.  497,  ns  Am.  St.  Rep. 
170:  Trahan's  Heirs  v.  Trahan,  8  La.  Ann. 
4.">).  at  least  to  relatives.  In  moderate  amount 
(Schmidt,  art.  .54 ;  1  Febrero  MeJIcano,  c. 
10.  (  20,  p.  226).  In  all  suits  affecting  the 
community  property  the  wife  is  not  a  party, 
but  such  suits  must  be  brought  by  the  hus- 
band (Mott  v.  Smith,  16  Cal.  .5.34 ;  Spreckels 
V.  Spreckels.  116  Cal.  aSO.  48  Pac.  228.  30 
L.  R.  A.  497,  .58  Am.  St.  Rep.  170 ;  Moseley 
T.  Heney,  66  Cal.  478,  6  Pac.  1.34;  Murphy 
V.  Coflfey.  33  Tex.  508)  or  against  him  (Althof 
v.  Conheini.  38  Cal.  230,  99  Am.  Dec.  .3(53). 
If  the  community  property  be  stolen,  the  in- 


dictment alleges  that  he  Is  the  owner  (State 
V.  Gaffery,  12  La.  Ann.  2(i5),  and  his  wife's 
consent  to  the  taking  of  the  property  affords 
the  thief  no  defense  (People  v.  Swalm,  80 
Cal.  46,  22  Pac.  67,  13  Am.  St.  Rep.  96). 
While  all  these  characteristics  of  the  com- 
munity are  generally  admitted  by  the  law- 
writers,  a  very  marked  difference  of  authori- 
ty is  encountered  when  we  come  to  define  the 
relative  estates  of  the  spouses  In  the  communi- 
ty, the  precise  question  here.  The  "perplexi- 
ty" of  this  question  is  noted  by  Mr.  Ballinger 
in  section  32  of  his  very  useful  work.  The 
divergence  of  opinion  is  present  here,  for  it 
Is  contended  by  the  appellants  that  the  wife 
is  the  half  owner  of  the  community  estate, 
that  the  plenary  powers  given  the  husband 
are  purely  as  an  agent  or  trustee,  and  not  of 
his  own  right,  and  that,  as  a  corollary  from 
this,  the  Legislature  may  change  or  limit 
these  provisions  without  interfering  with  vest- 
ed rights;  the  argtunent  being  that  there 
can  be  no  vested  right  to  administer  a  trust. 
On  the  other  hand,  It  is  urged  by  appellees 
that  the  complete  dominion  of  the  husband 
over  the  community  estate  is  a  property  in- 
terest, held  as  a  present  personal  right,  and 
this  vested  beyond  iwssibliity  of  legislative 
interference. 

The  cases  containing  expressions  upon  the 
relative  estates  of  husband  and  wife  under 
the  community  law  are  quite  numerous,  but 
an  examination  of  these  will  develop  that 
such  expressions  are  usually  made  arguendo, 
and  often  without  distinguishing  between  such 
rights  during  the  marriage  relation  and  after 
Its  dissolution.  The  later  'decisions,  also,  are 
more  or  less  Influenced  In  their  views  by 
statute  and  by  modem  tendency  toward  great- 
er property  rights  for  the  weaker  sex.  In 
dealing  with  the  matter  we  have  found  the 
greatest  help  In  the  early  authorities  from  the 
civil-law  states,  where  the  courts  have  dealt 
with  the  subject  In  the  very  light  of  the  an- 
cient law,  aided  by  a  bar  trained  under  that 
system,  and  where  they  have  thus,  uninflu- 
enced by  modern  thought,  declared  what  the 
Spanish  law  was,  not  what.  In  the  light  of 
advancing  civilization.  It  should  have  l)een. 

Consulting  these  authorities,  It  is  found  that 
those  from  the  state  of  Texas,  countenance  at 
least  the  first  of  the  propositions  urged  on 
behalf  of  the  appellants,  and  In  Washington 
are  found  decisions  sustaining  all  three.  Thus 
It  was  said  In  the  early  Texas  cases  of  Wright 
V.  Hayes'  Adm'r,  10  Tex.  136,  60  Am.  Dec. 
2(X):  "The  rights  of  property  of  husband  and 
wife  In  the  effects  of  the  community  are 
perfectly  equivalent  to  each  other.  The  dif- 
ference Is  this,  that  during  coverture  her 
rights  are  passive;  his  are  active."  Proceed- 
ing to  hold  that,  npon  abandonment  of  the 
wife  by  the  husband,  the  wife  has  the  power 
to  manage  and  sell  community  proiierty,  the 
court  observed:  "Her  right  In  that  property  Is 
equal  to  that  of  the  husband.  During  his 
presence  he  has  the  administration,  subject  to 
the  trust  incimibered  upon  the  property.    This 


Digitized  by 


Uoogle 


134 


95  PACIFIC  REPORTER. 


(X.  M. 


right  of  control  must  necessarily  cease  when 
he  can  and  will  no  longer  exercise  it;  am)  the 
wife,  the  other  joint  owner,  must  be  vested 
with  the  authority,  or  it  cannot  exist  any- 
where." This  right  of  the  wife  to  administer 
tlie  community  property  upon  abandonment  by 
l»er  husband  has  been  repeatedly  recognized 
by  the  Texas  courts  (Cheek  v.  Bellows,  17  Tex. 
613,  67  Am.  Dec.  680;  Veramendl  v.  Hutchlns, 
48  Tex.  550;  Ztmpelman  t.  Robb,  53  Tex. 
274),  ami  has  been  recognized  In  the  case  of 
the  husband  being  confined  in  the  penitentiary 
(Slator  V.  Neal,  C4  Tex.  222).  and  in  one  case 
It  was  held  that  this  applied  even  In  the  case 
of  his  Insanity  (Forbes  v.  Moore.  32  Tex.  196). 
So  far,  however,  as  Wright  v.  Hayes'  Adm'r, 
and  the  subsequent  Texas  cases  above  cited 
tend  to  declare  that  the  wife's  and  husband's 
titles  are  legally  equal  under  the  commimtty 
system,  they  are  discountenanced  by  the  lat- 
er cases  of  Edwards  v.  Brown,  68  Tex.  320,  4 
S.  W.  380.  5  S.  W.  87,  and  Patty  v.  Mlddleton, 
82  Tex.  586,  17  S.  W.  909,  which  declare  that 
the  spouses  have  "an  equal  beneficial  interest." 
This  modification  of  the  original  Texas  doc- 
trine is  pointed  out  in  Sadler  v.  Nlesz,  5 
Wash.  182,  31  Pac.  630,  1030,  a  case  from  the 
other  jurisdiction,  supporting  the  enlarged 
view  of  the  wife's  rights  under  the  commu- 
nity system.  The  extent  of  the  wife's  rights  In 
the  Texas  community  are  also  disaissed  by 
•Judge  Maxey,  In  Kircher  v.  Murray  (C.  C.)  54 
Fed.  026.  where,  ui)on  a  full  review  of  the 
Texas  cases,  she  Is  declared  to  have  only  "an 
equitable  interest  and  title." 

In  Washington  the  early  case  of  Holyoke 
V.  Jackson,  3  Wash.  T.  235,  3  Pac.  841,  went 
to  the  full  length  of  the  propositions  above 
named.  This  being  the  authority  .principally 
relied  upon  by  appellant  we  shall  consider 
it  with  some  detail.  In  that  case  it  appears 
that  the  Legislature  of  1879  passed  an  act 
similar  to  our  act  of  1901,  requiring  the  wife 
to  join  with  the  husband  in  disiMSing  of  com- 
munity proi>erty.  The  husband,  without  join- 
ing his  wife,  and  subsequent  to  that  law, 
contracted  to  convey  community  property. 
The  validity  of  that  act  was  the  question.  It 
was  there  said:  "It  [the  community]  Is  like 
a  partnership,  In  that  some  property,  com- 
ing from  or  through  one  or  the  other,  or  both 
of  the  individuals,  forms  for  both  a  common 
stock,  which  bears  the  losses  and  received  the 
profits  of  Its  management,  and  which  is  liable 
for  Individual  debts,  but  It  Is  unlike,  in  that 
there  Is  no  regard  paid  to  proportionate  con- 
tribution, service,  or  business  fidelity,  that 
each  individual,  once  in  It,  Is  Incapable  of  dis- 
posing of  his  or  her  interest,  and  tliat  both 
are  powerless  to  escape  from  the  relationship, 
to  vary  it*  terms,  or  to  distribute  its  assets 
or  Its  profits.  In  fixity  of  constitution  a  com- 
munity resembles  a  corporation.  It  Is  similar 
to  a  corjroration  In  this,  also,  that  the  state 
originates  it,  and  that  its  powers  and  liabili- 
ties are  ordained  by  statute.  In  It  the  pro- 
prietary interests  of  husband  and  wife  are 
equal,  and  those  interests  do  not  seem  to  be 


united  merely,  but  unified;  not  mixed  or 
blent,  but  identified.  It  Is  sui  generis — a 
creature  of  the  statute.  By  virtue  of  the 
statute  this  husband  and  wife  creature  ac- 
quires property.  That  proi)erty  must  be  pro- 
curable, manageable,  convertible,  and  transfer- 
able in  some  way.  In  somebody  must  be  vest- 
ed a  power,  in  behalf  of  the  community,  to 
deal  and  dispose  of  it.  To  somebody  It  must 
go  in  case  of  death  or  divorce.  Its  exemptions 
and  liabilities  as  to  indebtedness  must  be  de- 
fined. All  this  is  regulated  by  statute.  Man- 
agement and  disposition  may  be  vested  In 
either  one  or  both  of  the  members.  If  In  one, 
then  that  one  Is  not  thereby  made  the  holder 
of  larger  proprietary  rights  than  the  other, 
but  is  clothed,  in  addition  to  bis  or  her  pro- 
prietary rights,  with  a  bare  power  In  trust 
for  the  community.  This  power  the  statute 
of  1873  chose  to  lay  upon  the  husband,  while 
the  statute  of  1879  thought  proper  to  take  It 
from  the  husband,  and  lay  It  upon  the  hus- 
band and  wife  together.  As  the  husband's 
'like  absolute  power  of  disposition  as  of  his 
own  separate  estate,'  bestowed  by  the  ninth 
section  of  the  act  of  1873,  was  a  mere  trust, 
conferred  upon  him  as  a  member  and  head  of 
the  community,  in  trust  for  the  community, 
and  not  a  proprietary  right.  It  was  perfectly 
competent  for  the  Legislature  of  1879  to  take 
it  from  him  and  assign  it  to  himself  and 
his  wife  Jointly.  This  was  done.  When, 
therefore,  in  1880,  the  plaintiff  In  error,  with- 
out his  wife,  entered  into  an  agreement  to  sell 
the  land  In  question,  he  agreed  to  do  what  be 
himself,  by  himself,  could  not  do,  and,  there- 
fore, could  not  agree  to  do.  To  make  an 
actual  sale  or  conveyance  without  his  wife  he 
liad  no  iK)wer.  The  law  says  such  a  thing 
should  not  be  done."  There  are  similar  ex- 
pressions in  Mabie  v.  Whittaker,  10  Wash. 
6.56,  39  Pac.  172.  It  is  unnecessary  to  consid- 
er how  far  the  Washington  decisions  are  In- 
fiuenced  by  the  fact  that  the  community  sys- 
tem in  that  state  Is,  as  pointed  out  in  Brotton 
V.  Langert,  1  Wash.  St.  70.  23  Pac.  688,  purely 
a  creature  of  local  statute,  nor  how  far 
Holyoke  v.  Jackson  is  discredited  by  certain 
expressions  in  the  later  case  of  Sadler  v. 
Niesz,  5  Wash.  St.  182.  31  Pac.  630,  1030. 
from  the  same  court,  or  by  the  fact  that  Hill 
v.  Young,  7  Wash.  33,  34  Pac.  144,  another 
Washington  case,  seems  to  consider  as  an 
oiien  question  the  very  point  ruled  l)y  Holyoke 
V.  Jackson.  We  forbear  the  discussion  of 
these  questions,  for  the  reason  that  we  believe 
the  case  of  Hol.voke  v.  Jackson,  even  conced- 
ing to  it  all  that  may  be  claimed  upon  these 
matters  of  detraction,  is  against  the  great 
weight  of  authority  explanatory  of  the  Spanish 
conmiunity  system,  and  Its  assumptions  as  to 
the  rights  of  the  spouses  are  contrary  to  the 
spirit  of  the  civil  law.  These  authorities  we 
will  proceed  to  consider  in  detail. 

Among  the  earliest  decisions  are  those 
from  Louisiana.  That  court  is  entitled  to 
peculiar  respect,  because  of  the  high  learn- 
ing of  Its  early  judges  In  clvll-law  matters. 
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Perhaps  the  first  accessible  case  dealing  with 
these  questions  is  Dixon  v.  Dixon's  Executors, 
4  La.  188,  23  Am.  Dec.  478,  decided  In  1832. 
In  that  case  there  are  expressions  to  the  effect 
that  the  wife  has  a  present  right  to  a  share 
of  the  acquest  property,  arising  not  as  a  re- 
sult of  dissolntlon  of  the  marriage,  but  as 
originating  out  of  the  very  marriage  contract. 
It  is  recognized  in  that  case,  however,  that  the 
doctrine  thus  announced  Is  contrary  to  author- 
ity, for  we  find  the  following  language:  "We 
are  aware  the  principles  here  recognized  do 
not  correspond  with  the  doctrine  taught  by 
the  highest  authorities  in  the  French  law,  by 
Dumonlln,  Pothler,  and  TouUler.  They  hold 
that  the  wife  has  no  right  whatsoever  until 
the  marriage  Is  dissolved,  or  the  community 
otherwise  terminates.  That  she  has  nothing 
but  a  mere  hope  or  expectancy."  The  court 
seeks,  however,  to  distinguish  the  French  law 
from  the  law  of  Louisiana,  upon  the  ground 
that  the  latter  (borrowed  from  the  Spanish 
law)  penaita  tits  wife,  upon  the  death  of  her 
bnslMind,  to  bring  an  action  to  set  aside  an 
alienation  made  in  fraud  of  her,  by  him,  dur- 
ing coverture.  It  Is  argued  as  follows:  "The 
exercise  of  snch  a  right  does  appear  to  us 
■utterly  opposed  to  the  principle  that  the  wife 
has  no  Interest  in  the  property  until  tlie 
ccHnmnnlty  is  dissolved;  for,  if  she  has  not, 
how  can  she  maintain  an  action  to  set  aside 
the  alienation?"  The  effect  of  this  case,  as 
authority  and  an  answer  to  the  argument  It 
makes,  is  found  In  the  later  and  leading  case 
of  Guice  V.  Lawrence,  2  La.  Ann.  226,  decided 
In  1847.  In  that  case  it  is  distinctly  held  that 
the  laws  of  Louisiana,  like  those  of  Spain, 
recognize  no  title  in  the  wife,  during  mar- 
riage, to  any  part  of  the  acquets,  and  that  she 
becomes  the  owner  of  the  one-half  only  after 
the  dissolution  of  the  marriage.  In  speaking 
to  this  point  the  court  says:  "The  laws  of 
Lonlsiana  have  never  recognized  a  title,  in  the 
wife,  during  marriage,  to  one-half  of  the 
acquets  and  gains.  The  rule  of  the  Spanish 
law  on  that  subject  Is  laid  down  by  Febrero, 
with  his  usual  precision.  The  ownership  of 
the  wife,'  says  that  author  'Is  revocable  and 
fictitious  during  marriage.  As  long  as  the 
husband  lives,  and  the  marriage  is  not  dis- 
solved, the  wife  must  not  say  that  she  has 
ganandales,  nor  is  she  to  prevent  the  husband 
from  using  them,  under  pretext  that  the  law 
gives  her  one-half.  But,  solnto  matrlmonlo, 
she  becomes  Irrevocably  the  owner  of  one 
undivided  half,  in  the  manner  provided  by 
law  for  ordinary  Joint  ownership.  The  hus- 
band Is,  during  the  marriage,  real  y  verdadera 
dnefio  de  todos,  y  tiene  en  el  efecto  de  su 
domlnlo  irrevocable.'  Febrero  Adlc.  tomo  1  y 
4  pt  2,  bk.  1,  &  4,  par.  1,  Nos.  29,  30 ;  Pothler, 
OommnnautS,  p.  85  and  following;  L  2  Toul- 
Her,  c.  2,  Nos.  2-31;  14  Duranton,  Droit 
Franc,  p.  281  and  following ;  10  Dalloz,  Jurlsp. 
p.  188  and  following.  The  provisions  of  our 
Code  on  the  same  subject  are  the  embodiment 
of  those  of  the  Spanish  law,  without  any 
diange.    Ths  husband  is  head  and  master  of 


the  community,  and  has  power  to  alienate  the 
immovables  which  compose  It,  by  an  incum- 
bered title,  without  consent  or  permission  of 
bis  wife.    Civ.  Code.  art.  2373." 

Bef erring  to  the  argument  above  quoted 
from  Dixon  v.  Dixon's  Ez'rs,  supra,  it  la 
said:  "With  the  reasoning  of  the  court  in 
4  La.  188,  23  Am.  Dec.  478,  we  cannot  agree, 
although  the  conclusions  to  which  they  come 
may  have  been  correct  on  other  grounds. 
The  difference  supposed  by  the  court  to  ex- 
ist between  our  Code  and  that  of  France  is 
imaginary.  Under  both  cases  of  fraud  are 
excepted  from  the  general  power  given  to 
the  husband  to  alienate  the  acquets  and 
gains.  See  7  Slerey,  p.  401,  §  1.  The  proviso 
of  article  2373  cannot  be  construed  as  giving 
or  recognizing  a  title  to  or  in  the  wife.  As 
well  might  it  be  said  that  children  have  a 
title  In  the  property  of  their  father,  because 
he  is  prohibited  from  disposing  of  it  in  fraud 
of  their  legitime."  We  may  interpolate  here 
the  observation  that  the  right  of  the  wife, 
during  the  husband's  lifetime,  to  proceed  in 
equity  to  set  aside  a  conveyance  In  fraud 
even  of  dower  Is  well  established.  Smith 
T.  Smith,  12  Cal.  216,  73  Am.  Dec.  533,  dt- 
Ing  Swalne  v.  Perine,  5  Johns.  Ch.  (N.  Y.) 
482,  9  Am.  Dec.  318;  Stroup  v.  Stroup,  140 
Ind.  179,  39  N.  E.  864,  27  L.  R.  A.  527 ;  Petty 
V.  Petty,  4  B.  Mon.  (Ky.)  215,  39  Am.  Dec. 
502.  And  yet  dower  under  the  common-law 
system  is  a  mere  expectance,  constituting, 
during  the  husband's  lifetime  no  vested  right, 
and  being  subject  to  legislative  repeal  or  lim- 
itation at  any  time  before  it  vested  by  the 
husband's  death.  Randall  v.  Krieger,  23 
Wall.  (U.  a)  148,  23  L.  Ed.  124;  Cooley's 
Cons.  Limit.  (7th  Ed.)  pp.  513,  514;  McNeer 
T.  M:cNeer,  142  111.  388,  32  N.  E.  681,  19  L. 
R.  A.  256,  and  note;  monographic  note  to 
Rose  V.  Rose,  84  Am.  SL  Rep.  430,  446. 

Recurring  from  this  observation  upon  a 
common-law  parallelism  to  the  Ix>uislana 
authorities,  we  find  language  similar  to 
Guice  V.  Lawrence  in  Succession  of  Boyer, 
36  La.  Ann.  506,  511,  where  it  is  said:  "Un- 
der' our  law  the  husband  is  head  and  master 
of  the  community.  During  its  existence  he 
may  dispose  of  its  effects  as  he  pleases,  sub- 
ject only  to  the  right  of  the  surviving  wife, 
upon  its  dissolution,  to  proceed  against  bis 
heirs  for  the  one-half  of  the  same,  provided 
she  can  prove  that  the  transfer  or  other  dis- 
position was  made  with  the  fraudulent  in- 
tent to  injure  her.  In  fact,  the  wife  has  dur- 
ing the  marriage  no  vested  proprietary  in- 
terest in  any  property  composing  the  com- 
munity, but  only  an  inchoate  right,  which 
entitles  her  to  the  hope  or  expectation  mat, 
if  she  survives  her  husband,  she  can  receive 
or  own  half  of  the  property  that  may  be  left 
after  payment  of  the  community  debts."  In 
Succession  of  Cason,  32  La.  Ann.  792,  It  was 
said:  "During  the  existence  of  the  com- 
munity the  husband  is  practically  the  owner 
of  the  community  proi)erty." 

In  the  more  recent  Louisiana  cases  the 
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doctrine  of  Onlce  ▼.  Lawrence  Is  constatait- 
ly  followed,  and  that  case  alao  has  the  sanc- 
tion of  as  high  authority  as  the  fedo-al  Su- 
preme Court  In  the  recent  case  of  Garrozl 
▼.  Dastas,  204  U.  S.  64,  27  Sup.  Ct  224,  61 
Lb  Bd.  369,  the  appeal  was  from  the  United 
States  District  Court  from  Porto  Rioo.  The 
trial  court  held  that,  upon  dissolution,  by  di- 
vorce, of  the  marriage  and  the  adjustment  of 
the  community  rights  there  Involved,  the  hus- 
band was  chargeable  with  unreasonable  or 
extravagant  expenditures.  In  holding  this 
to  be  error,  and  in  upholding  the  very  broad 
powers  of  the  husband  during  marriage,  It  is 
said  by  the  court,  speaking  through  Mr.  Jus- 
tice White,  himself  a  Louisiana  lawyer  and 
Jurist:  "The  question,  therefore.  Is  this:  Is 
the  power  of  the  husband,  as  the  bead  and 
master  and  administrator  of  the  community, 
in  Its  nature  bo  restricted  that,  in  the  absence 
of  express  limitation  he  can,  after  dissolu- 
tion of  the  community,  be  called  to  account 
and  compelled  to  return  the  community  mon- 
ey which  he  has  actually  expended  during 
the  existence  of  the  community,  because,  in 
the  judgment  of  the  court,  such  expenses 
may  be  deemed  to  have  been  not  suitable  to 
his  situation  in  life,  extravagant,  or  even 
reckless?  To  answer  this  question  in  the 
affirmative  would  be  to  destroy  tbe  whole 
fabric  of  tbe  community  system,  as  prevail- 
ing, not  only  under  the  Spanish  and  Porto 
Rican  Codes,  but  as  obtaining  in  those  coun- 
tries of  tbe  continent  of  Europe  and  here, 
where  that  system  prevails.  We  need  not 
consider  whether  the  community  was  derived 
from  the  Roman  law,  from  an  express  provi- 
sion of  the  early  Saxon  law,  or  from  the  an- 
cient customary  law  of  tbe  continent;  for, 
however  derived,  the  very  foundation  of  the 
community  and  its  efficacious  existence  de- 
pend on  tiie  power  of  tbe  husband,  during 
the  marriage,  over  the  community,  and  his 
right.  In  the  absence  of  fraud  or  express 
legislative  restrictions,  to  deal  with  the  com- 
munity and  Its  assets  as  the  owner  thereof. 
The  purpose  of  the  community,  as  expounded 
from  tbe  earliest  times,  whilst  securing  to 
tbe  wife  on  the  dissolution  of  the  marriage 
an  equal  portion  of  tbe  net  results  of  the 
common  industry,  common  economy,  and 
common  sacrifice,  was  yet,  as  a  matter  of  ne- 
cessity, during  tbe  existence  of  the  communi- 
ty, not  to  render  the  community  inept  and 
valueless  to  both  parties,  by  weakening  the 
marital  power  of  the  husband  as  to  his  ex- 
penditures and  contracts,  so  as  to  cause  him 
to  be  a  mere  limited  and,  consequently,  inef- 
ficient agent" 

It  is  pointed  out  in  tbe  decision  that,  un- 
der the  law  of  France  prior  to  the  Napoleon 
Code,  "the  extent  of  the  power  of  the  hus- 
band, as  to  tbe  community  property,  was  so 
great  that  It  was  considered,  in  theory,  that 
the  rights  of  the  wife  In  or  to  tbe  communi- 
ty were  not  merely  dormant  during  mar- 
riage, but  had  no  existence  whatever,"  and 
"that  the  wife,  during  the  existence  of  the 


community,  had  but  a  mere  hope  or  expec- 
tancy, and  hence  no  interest  whatever  In  tbe 
property  or  goods  of  the  commnnity  until 
the  community  was  dissolved,"  and  that  from 
this  arose  the  legal  epigram  "that  the  com- 
munity was  a  partnership  which  only  com- 
menced on  its  termination."  Referring  to  the 
power  of  the  husband  over  the  community, 
the  court  quotes  as  follows  from  the  French 
author  Troplong:  "This  power  of  the  hus- 
band, which  effaces  tbe  perscHiaUty  of  tbe 
wife,  and  which  is  manifested  by  tbe  name 
of  lord  and  master  of  the  community,  given 
to  the  husband,  this  powor,  which  seems  like 
unto  an  absolute  sovereignty,  exists  as  well 
in  the  relations  of  tbe  spouses  between  them- 
selves as  in  their  dealings  between  third  par- 
ties. In  effect  the  husband  can  dissipate  the 
goods  of  the  community.  He  can  lose,  de- 
stroy, break,  and  dilapidate.  'Marltus  potest 
perdere,  dlsslpare,  abuti.'  This  is  an  elemen- 
tary axiom  of  the  Palace  (of  Justice).  The 
wife  has  no  right  to  call  tbe  husband  to  ac- 
count, no  damage  to  obtain  for  his  acts. 
Hence  It  Is  true,  indeed,  that  the  husband  Is 
more  than  an  administrator.  He  Is  an  ad- 
ministrator com  libera."  It  la  further  point- 
ed out  by  the  court  that,  while  these  prin- 
ciples of  the  French  law  were  somewhat 
modified  by  tbe  Code  Napoleon,  the  power 
of  tbe  husband,  under  the  Spanish  system, 
was  in  principle  more  extensive  than  it  was 
under  the  Code  Napoleon;  and.  In  elucidation 
of  bis  authority  under  that  system,  the  quo- 
tation, which  we  have  made  above  from 
Oulce  T.  Lawrence,  is  inserted  in  full,  where- 
in, following  Febrero  Mejicano,  it  is  said 
that  the  wife  must  not  say,  during  coverture, 
that  she  has  gananclales,  under  the  pretext 
that  the  law  gives  her  one-half. 

Next  in  age  to  tbe  Louisiana  decisions  are 
those  of  Missouri.  While  the  Spanish  law  of 
community  was  di^Iaced  In  that  state  as 
early  as  1807,  there  are  several  cases  which 
discuss  it  Thus,  In  Rlddlck  v.  Walsh,  15  Mo. 
519,  decided  In  1852,  it  was  said:  "By  the 
Spanish  law  of  community  the  husband  and 
wife  became  partners  in  all  the  estate,  real 
and  personal,  which  they  respectively  pos- 
sessed. All  that  was  acquired  or  purchased 
during  coverture,  whether  real  or  personal 
estate,  went  Into  partnership,  as  being  pre- 
sumed to  have  been  the  fruits  of  the  joint 
Industry  and  economy  of  the  husband  and 
wife.  On  the  dissolution  of  the  partnership 
by  death,  the  surviving  party  and  the  repre- 
sentatives of  the  deceased  each  took  back 
what  was  brought  on  his  or  her  side  Into 
the  partnership,  in  vahie  or  kind — In  value, 
of  personal  estate.  In  kind,  of  real  estate — 
and  what  remained,  being  considered  as  gala 
or  profits,  was  equally  divided  as  between 
partners.  Tbe  husband,  being  the  most  suit- 
able i>erson,  managed  the  concerns  of  the 
partnership,  and  might  without  the  consent 
of  the  wife,  dispose  of  any  of  tbe  partner- 
ship effects,  purchased  during  tbe  marriage." 
In   Moreau   v.    Detchemeudy,    IS   Mo.   522, 
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the  qnestlon  Inrolved  was  not  dlgBlmllar  1 
from  that  at  bar.  There  the  Inquiry  was  as 
to  whether  the  Introduction  of  the  common^ 
law  took  away  from  the  hnsband  the  right, 
which  existed  In  him  prerlonsly  nnder  the 
commnnlty  system,  of  disposing  of  communi- 
ty property  without  the  consent  of  the  wife. 
In  deciding  this  question  in  the  negative  the 
conrt  uses  the  following  language:  "The 
right  which  the  wife  had  in  the  property  of 
the  community,  acquired  during  the  mar- 
riage, was  not  tite  estate  of  a  Joint  owner, 
entitled  to  claim  its  administration  or  to  call 
the  other  owner  to  account  It  is  said  by 
Febrero  that  the  ownership  of  the  wife  Is 
revocable  and  flctitlons  during  marriage.  As 
long  as  the  husband  Hves,  and  the  marriage 
is  not  dissolved,  the  wife  cannot  say  that 
she  has  acquisitions,  nor  is  she  to  prevent 
her  husband  from  using  them,  under  the  pre- 
text that  the  law  gives  her  one-half.  But, 
the  marriage  being  dissolved,  she  becomes  Ir- 
revocably the  owner  of  one  undivided  half. 
In  the  manner  provided  by  law  for  the  Joint 
ownership.  The  husband  is,  during  the  mar- 
riage, the  actual  and  true  owner  of  all.  Fe- 
brero, bk.  1,  c.  4  par.  1,  Nob.  29,  80." 

In  Nevada,  in  dealing  with  a  statute  iden- 
tical with  the  California  statute  (which,  as 
we  shall  presently  see,  was  simply  declara- 
tory of  the  Spanish  community  law).  It  was 
said  in  Crow  v.  Van  Sickle,  8  Nev.  149:  "The 
power  of  management  and  absolute  disposi- 
tion of  the  common  property  thus  conferred 
by  the  statute  clothes  the  husband  with  such 
ownership  and  authority  as  to  warrant  the 
allegation,  in  a  complaint  of  this  kind,  that 
he  is  the  owner  of  the  chose  in  action.  Cer- 
tainly the  wife  has  no  Interest  which  will 
Justify  any  Interference  on  her  part,  nor  has 
the  defendant  in  such  case  any  ground  of 
complaint;  for  the  plalntlfF  Is  the  owner  of 
tti»  moiety,  and,  so  far  as  the  right  of  prose- 
cuting the  action  is  concerned,  he  is,  in  ef- 
fect, the  absolute  owner  of  the  entirety." 

In  California,  as  early  as  1850,  an  act  was 
passed  "giving  the  husband  the  management 
and  control  of  the  community  property,  with 
the  like  absolute  power  of  disposition  (other 
than  testamentary)  as  he  has  of  his  separate 
property."  This  act  has  been  treated  by  the 
courts  of  California  as  practically  declara- 
tory of  the  civil  law  (Panaud  v.  Jones,  1  Cal. 
488;  Meyer  v.  Kinser,  12  Cal.  248,  78  Am. 
Dec.  S38),  so  that  the  observations  of  ttiat 
court  on  the  Spanish  community  system  are 
peculiarly  pertinent  The  property  right  of 
husband  and  wife  during  the  existence  of  the 
marriage  were  considered  by  the  courts  of 
that  state  as  early  as  1851,  when  the  Su- 
preme Court  In  Panaud  v.  Jones,  l  Cal.  488, 
61S,  quotes,  u  defining  the  pnH>erty  rights 
of  the  siwuses,  the  following  from  Febrero 
Mejicano,  225,  If  12,  20:  "The  wife  Is  cloth- 
ed with  revocable  and  feigned  dominion  and 
possession  of  one-half  of  the  property  acquir- 
ed by  her  and  her  hnsband  during  the  mar- 
riage; but,  after  his  death,  it  ia  transferred 


to  her  eflTectively  and  Irrevocably,  so  that  by 
his  decease,  she  is  constituted  the  absolute 
owner,  In  property  and  possession,  of  the 
half  which  he  left  The  husband  needs  not 
the  dissolution  of  the  marriage  to  constitute 
him  the  real  and  veritable  owner  of  all  the 
gananciales,  since,  even  during  the  marriage, 
he  has,  in  effect,  the  Irrevocable  dominion, 
and  he  may  administer,  exchange,  and,  al- 
though they  be  neither  castrenses  nor  quasi 
castrenses  acquired  by  him,  may  sell  and 
alienate  them  at  his  pleasure,  provided  there 
exists  no  intention  to  defraud  the  wife.  For 
this  reason  the  husband  living,  and  the  mar- 
riage continuing,  the  wife  cannot  say  that 
she  has  any  gananciales,  nor  interfere  with 
the  husband's  free  disposition  thereof,  under 
pretext  that  the  law  concedes  the  half  to 
her,  for  this  concession  is  Intended  for  the 
cases  expressed,  and  none  other." 

In  Van  Maren  v.  Johnson,  15  OaL  806,  It 
was  said,  the  opinion  being  by  Mr.  Justice 
Field:  "The  common  property  is  not  beyond 
the  reach  of  the  husband's  creditors  existluf; 
at  the  date  of  the  marriage,  and  the  reason 
is  obvious.  The  title  to  that  property  rests 
in  the  husband.  He  can  dispose  of  the  same 
absolutely,  as  if  It  were  his  own  separate 
property.  The  interest  of  the  wife  is  a  mere 
expectancy,  like  the  interest  which  an  heir 
may  poeeees  in  the  property  of  his  ancestxHr" 
— citing  Gulce  v.  Lawrence,  2  La.  Ann.  226, 
supra.  Likewise,  in  Packard  v.  Arellanes,  17 
Cal.  S39,  It  was  said,  the  opinion  being  by 
Judge  Cope,  and  concurred  in  by  Justice 
Field:  "During  the  marriage  the  husband  is 
the  head  of  the  community,  and  the  law  in- 
vests him  with  discretionary  power  In  all 
matters  pertaining  to  Its  business  or  proper- 
ty. In  fact  Its  business  is  conducted  and  its 
property  acquired  In  his  name,  and  his  au- 
thority in  the  administration  of  its  affairs  Is 
exclusive  and  absolute.  The  wife  has  no 
voice  In  the  management  of  these  affaire,  nor 
has  she  any  yeated  or  tangible  Interest  in 
the  community  property.  The  title  to  such 
property  rests  in  the  husband,  and  for  all 
practical  purposes  he  is  regarded  by  the  law 
as  the  sole  owner.  It  Is  true  the  wife  is  a 
member  of  the  community,  and  entitled  to  an 
equal  share  of  the  acquests  and  gains;  but 
BO  long  as  the  community  exists,  her  interest 
is  a' mere  expectancy,  and  possesses  none  of 
the  attributes  of  an  estate,  either  at  law  or 
in  equity."  This  language  was  adopted  ver- 
batim, as  a  part  of  the  opinion  of  this  court 
in  Bamett  v.  Bamett  9  N.  M.  214,  50  Pac. 
837,  and  must  be  regarded,  therefore,  as  pe- 
culiarly persuasive.  In  Oreiner  v.  Orelner,^ 
58  Cal.  115,  118,  it  is  reiterated  that  "the  in- 
terest of  the  wife  during  the  coverture  was 
a  mere  expectancy,  like  the  interest  which  an 
heir  may  possess  in  the  property  of  his  an- 
cestor." It  Is  true  that  there  are  expressions 
in  Beard  v.  Knox,  5  Cal.  262,  63  Am.  Dec. 
125,  De  €k>dey  v.  Oodey,  S9  Cal.  157,  and,  per- 
haps, other  California  cases  tending  to  sup- 
port the  view  that  during  the  existence  of 
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the  eomnninlty,  the  wife  has  a  present  vested 
Interest  rather  than  a  mere  erpectancy.  That 
this  Is  not  the  view  of  the  California  court, 
however,  is  shown,  not  only  by  the  cases 
first  above  cited,  but  also  by  the  recent  and 
well-considered  case  of  Spreckels  ▼.  Spreck- 
els,  116  Cal.  339,  48  Pac.  228,  36  L.  R.  A.  499- 
502,  58  Am.  St.  Rep.  170-177,  where  these 
latter  cases  are  noted,  reviewed,  and  discred- 
ited, and  the  California  doctrine  of  Van  Mar- 
en  V.  Johnson,  supra,  emphatically  reiterated. 
It  being  thus  established  by  expressions 
from  leading  community  law  states,  approv- 
ed by  this  court  and  the  Supreme  Court  of 
the  United  States,  that  the  wife  had,  under 
the  Spanish  law,  "a  mere  expectancy"  in  the 
community  property,  and  that  the  husband, 
pending  the  dissolution  of  the  marriage  rela- 
tion, was  "the  real  and  veritable  owner  of 
said  property,"  with  power  of  alienation  by 
his  personal  deed,  can  an  act  of  the  Legisla- 
ture, requiring  that  a  deed  be  signed  by  both 
his  wife  and  himself,  be  held  constitutional- 
ly to  apply  to  property  previously  acquired? 
We  think  it  cannot  The  wife's  interest  be- 
ing merely  an  expectancy,  it  constituted  no 
vested  right.  The  wife  having  no  vested  In- 
terest, and  it  being  evident  that  the  proprie- 
tary right  must  be  vested  somewhere,  it  fol- 
lows, under  the  rule  of  exclusion,  that  such 
right  must  be  found  in  the  husband.    Among 

.  the  incidents  of  this  property  right  so  vested 
In  him  was  the  right,  not  only  to  hold,  but  to 
convey.  To  detract  from  this  last  by  statute 
was  to  take  away  a  property  right  Mandle- 
baum  V.  McDonell,  29  Mich.  78,  18  Am.  Rep. 
01;  Bruce  v.  Strickland,  81  N.  C.  207;  Glad- 
ney  v.  Sydnor,  172  Mo.  333,  72  S.  W.  554,  60 
L.  R.  A.  880,  95  Am.  St  Rep.  517.  This  very 
question  was  presented  in  Spreckels  v. 
Spreckels,  supra.  It  was  there  considered 
whether  the  husband's  right  could  be  disturb- 
ed by  a  statute,  passed  subsequent  to  the  ac- 
quisition of  the  property  Involved,  requiring 
the  wife  to  join  in  gifts  of  community  prop- 
erty. It  will  be  perceived  that  the  only  dif- 
ference between  that  case  and  the  case  at 
bar  is  that  the  California  statute  required 
the  wife's  signature  only  In  the  case  of  gifts, 
whereas  our  act  of  1901  applies  to  all  aliena- 
tions. It  was  there  held  that  the  statute  was 
without  effect  as  to  previously  acquired  prop- 
erty. 

A  like  question  was  present  In  the  earlier 
California  case  of  Ingoldshy  v.  Juan,  12  Cal. 
564,  570,  where,  in  dealing  with  a  similar 
stnte  of  facts  It  was  said:   "But  the  subject 

.  of  the  act  of  the  17th  of  April  was  the  sep- 
arate property  itself,  and  that  statute  was 
pnsscd  to  define  and  fix  the  relations  of  the 

;  parties  to  it,  and  by  the  sixth  section-  the 
husband  Is  made  the  manager  of  the  separate 
property  of  the  wife,  and  then  the  power  of 
snie  by  him  is  denied,  and  the  mode  of  sale 
Uxed;  but  this,  only  by  obvious  rules  of  con- 
structioii,  applies  to  separate  property,  aft- 
erwards acquired,  or  to  property  held,  as 
separatBi  by  women  married  after  the  pas- 


sage of  the  act  The  legislature  bad  no  pow- 
er to  affect  marital  regulations  or  rights  fix- 
ed by  law  previously;  and,  if  they  had,  we 
are  not  to  presume,  in  the  absence  of  an  ex- 
press declaration  to  that  effect,  that  they 
80  intended." 

A  line  of  North  Carolina  cases  further  il- 
lustrate the  principle.  In  Sutton  v.  Askew. 
66  N.  C.  145,  8  Am.  R^.  500,  it  was  held 
that,  where  the  wife  bad  only  an  Inchoate 
right  of  dower  in  ber  husband's  lands,  sub- 
ject to  be  defeated  at  any  time  by  the  hus- 
band's conveyance,  subsequent  legislation,  re- 
storing her  the  common-law  right  of  dower, 
could  not  affect  the  rights  of  the  husband, 
nor  restrict  his  power  of  alioiation,  nor  con- 
fer upon  the  wife  any  additional  right  of 
dower  in  lands  acquired  by  the  husband  be- 
fore the  act  was  passed,  although  held  to 
apply  to  lands  acquired  subsequent  to  the 
act,  notwithstanding  the  marriage  was  be- 
fore. HolUday  v.  McMilUn,  79  N.  a  315. 
And  in  Bruce  v.  Strickland,  81  N.  C.  267,  it 
was  said:  "The  marriage  took  place  and  the 
title  vested  In  the  defendant  previous  to  the 
restoration  by  statute  of  the  common-law 
right  of  dower,  and  before  the  creation  of  a 
homestead  In  land.  It  was  then  In  the  pow- 
er of  the  defendant,  by  his  deed,  to  convey  a 
full  and  complete  title  in  fee  to  the  land. 
Has  this  absolute  dominion  over  his  prop- 
erty been  abridged  by  any  act  of  subsequent 
legislation,  or  could  it  be,  under  the  prin- 
ciples of  the  Constitution,  without  the  own- 
er's consent  or  concurrence?  The  value  of 
property  consists  in  its  use,  disposition,  and 
conversion  into  something  else,  and  these  are 
the  elements  constituting  a  vested  right, 
which  the  legislative  body  cannot  take  away, 
except  for  public  use,  and  then  only  by  mak- 
ing compensation  to  the  owuer.  This  securi- 
ty Is  guaranteed  in  the  Constitution  of  the 
United  States  In  the  clause  declaring  the  ob- 
ligations of  contracts  Inviolable." 

The  Missouri  cases  of  Moreaa  v.  Detche- 
mendy,  18  Mo.  522,  cited  supra,  and  Olad- 
ney  v.  Sydnor,  172  Mo.  319,  72  8.  W.  654, 
60  L.  R.  A.  880,  95  Am.  St.  Rep.  617,  are 
similarly  in  point  In  the  latter  case  It  waa 
held  that  the  right  of  the  husband  who  ac- 
quired his  homestead  prior  to  Acts  1896. 
p.  185  (requiring  the  Joining  of  the  wife  iu 
the  conveyance)  to  sell  the  homestead  with- 
out the  wife's  Joining  is  a  vested  right,  and 
that  he  could,  notwithstanding  such  act 
alienate  property  acquired  prior  to  it,  with- 
out Joining  his  wife  in.  the  deed.  It  Is  very 
fully  pointed  out  in  that  case  that  the  Jus 
disponendl,  no  less  that  the  jus  tenendl,  Is  an 
element  of  property  protected  against  legis- 
lative confiscation.  The  case  of  Westervelt 
V.  Gregg,  12  N.  Y.  202,  62  Am.  Dec.  160,  is 
.  similarly  Instructive. 

We  are  of  opinion,  therefore,  that  the  facts 
of  this  case,  when  read  In  the  light  of  the 
authorities,  bring  it  within  the  doctrine  an- 
nounced by  this  court  in  Newton  v.  Thorn- 
ton, 3  N.  M.  (Johns.)  189,  5  Pac  257,  where. 
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In  construing  our  statute,  glylng  the  value  of 
Improvements  in  ejectment  to  the  party  mail- 
ing them,  to  be  inapplicable  to  improvements 
f.'rected  prior  to  the  act.  It  is  said:  "No  Leg- 
islature can  tal£e  or  destroy  private  property 
for  private  use,  by  statutory  enactments, 
nnd.  so  far  as  this  statute  attempts  any- 
thing of  that  itlnd,  it  is  clearly  void."  We, 
therefore,  hold  that  the  act  of  1901  does  not 
apply  to  community  property  previously  ac- 
(juired,  and  that,  as  to  such,  the  husband's 
right  of  disposition  Is  left  Intact. 

We  may  add  that  we  find  nothing  in  War- 
bnrton  v.  White,  176  U.  S.  486,  20  Sup.  Ct. 
404,  44  L.  Ed.  5!>5,  opposed  to  the  doctrine 
here  announced.  That  case  dealt  with  mat- 
ters of  succession,  not  the  rights  of  spouses 
in  esse.  The  court  In  that  case  expressly  says: 
"So  question  is  presented  on  this  record  of 
the  nature  and  scope  of  his  (the  husband's) 
authority  during  the  existence  of  the  mar- 
riage, and  we  Intimate  no  opinion  on  that 
snbject."  And  the  court  declined  to  review 
or  consider  Spreckels  v.  Sprecfcels,  supra 
(which  we  have  seen  decides  the  very  point 
here  In  issuel,  upon  the  ground  that  it  was 
without  pertinency  to  the  question  there  in- 
volved. 

The  Judgment  is  accordingly  affirmed. 

MILLS,  C.  X,  and  HcFIE  and  MANN, 
JJ.,  concur.  PARKER,  J.,  having  tried  the 
case  below,  took  no  part  in  the  decision. 

ABBOTT,  J.  (dissenting).  In  the  Judg- 
ment and  opinion  of  the  court  I  do  not  con- 
cur, and.  as  the  questions  Involved  are  high- 
ly important,  I  state  my  reasons  for  dls- 
sontln}?.  That  the  property  rights  of  lins- 
Imnd  and  wife  in  this  territory  are,  except 
as  modified  by  local  statutes,  to  be  Judged 
by  the  Spanish  law  in  force  at  the  time  of  its 
a<i]nlsition  from  Mexico  need  not  be  ques- 
tioned, if  by  the  Spanish  law  is  meant  the 
law  as  It  existed  in  modified  form  In  Mexico 
.It  that  time.  But  I  cannot  agree  that,  under 
the  community  system  as  it  is  here,  the  wife 
has.  until  the  termination  of  the  marriage 
relation,  no  vested  or  tangible  Interest  in 
the  commiinity  property,  but  "only  a  mere 
expectancy,  similar  to  that  which  an  heir 
I)osse8ses  in  the  estate  of  an  ancestor,"  and 
that  the  husband's  power  over  the  commu- 
nity property  Is  a  vested  interest  In  the  prop- 
erty itself,  and  not  subject  to  legislative  in- 
terference. In  my  view  the  wife  lins  a  pres- 
ent, fixed,  and  definite  Interest  In  the  com- 
munity property,  determinable,  as  to  any 
particular  item  of  It.  through  alienation  by 
the  husband,  and  In  other  ways,  and  al- 
though he  has  the  exclusive  power  of  manag- 
ing and  selling  tlie  common  property,  that 
nower  is  not  a  property  right,  but  the  au- 
thority necessary  to  the  advantageous  use 
of  the  property  which,  as  a  matter  of  public 
policy,  may  be  intrusted  to  either  or  both 
of  tlie  parties  to  the  community  and  chang- 
ed from  time  to  time  as  the  Legislature  may 
determine,    and    that,    In    consequence    the 


statute  (iMige  113,  c.  62,  {  6,  Laws  1001),  by 
which  the  legislative  assembly  attempted  to 
prevent  the  conveyance  of  community  real 
estate  by  the  husband  without  the  consent 
of  the  wife,  was  a  proper  and  valid  exercise 
of  power,  as  to  real  estate  acquired  before 
its  passage,  as  well  as  to  that  subsequently 
acquired. 

In  determining  what  the  law  was  at  the 
time  of  the  acquisition  of  New  Mexico  there 
are  doubtless  unusual  difficulties.  Bailinger 
In  his  work  on  Community  Property,  {  5,  p. 
26,  says:  "The  absence  of  an  authoritative 
code  of  law  In  Spain  leaves  all  legal  sub- 
jects open  to  the  varying  definitions  of  the 
authors  on  the  subject  of  Spanish  legislation, 
and,  being  devoid  of  that  judicial  interpre- 
tation found  In  Anglo-Saxon  countries,  leaves 
the  subjects  of  the  law  in  a  similar  uncer- 
tainty to  that  prevailing  in  the  science  of 
philosophy  and  metaphysics."  There  is,  be- 
sides, the  Impossibility  of  finding,  in  the  ter- 
minology of  the  common-law  system,  words 
which  exactly  represent  ideas  and  things 
which  are  peculiar  to  another  system.  It 
has  been  said  by  a  noted  writer  that  it  Is 
impossible  for  any  one  to  put  in  words  pre- 
cisely what  he  thinks.  If  he  cannot  do  that 
in  his  native  language,  how  much  farther 
from  accurate  expression  is  he  when  he  at- 
tempts to  tell,  In  his  own  language,  what 
another  thought  and  inadequately  expressed 
in  another  language.  Especially  is  this  the 
case,  when  the  whole  way  of  thinking  for 
centuries,  by  the  people  using  the  one  lan- 
guage, has  been  so  widely  dlflferent  from  that 
of  the  people  using  the  other  as  that  of  the 
Spanish  people  has  been  from  that  of  the 
Anglo-Saxon  on  the  subject  here  In  ques- 
tion. It  plainly  appears,  I  think,  that  some 
of  our  courts  have  forced  the  thoughts  of 
Spanish  lawwrlters  into  verbal  molds  of 
their  own  making,  and  that  they  come  to  us 
in  that  somewhat  distorted  form.  No  in- 
stance has  been  brought  to  oar  attention  in 
which,  prior  to  the  acquisition  of  Spanish 
territory  by  the  United  States,  the  right  of 
the  sovereign  to  cliange  the  method  of  admin- 
istering community  property  has  I)een  de- 
nied. Nor  is  It  suggested  that  any  writer  on 
the  Si)anlsh  law  has  ever  declared  that  the 
husband  could  not  be  deprived  by  law  of 
the  power  of  alienation  which  he  had  by  the 
law.  The  possession  of  that  power  by  the 
husband  alone  was  not  a  necessary  feature 
of  the  community  system,  since,  as  Bailinger 
says  (section  3),  In  Oelderland:  "The  bus-, 
band  could  not,  without  the  wife's  consent, 
alienate  any  part  of  the  immovable  proper- 
ty subject  to  the  community."  It  is,  how- 
ever, alleged  for  the  appellee  that  such  Is 
the  necessary  inference  from  the  passages 
quoted  from  the  writers  on  Spanish  law.  I 
find  no  such  quotation,  either  in  the  appel- 
lee's brief  or  In  the  majority  opinion,  which 
seems  to  me  to  sustain  or  even  favor  that 
contention  as  agahist  the  doctrine  that  the 
husband  is  only  the  master  of  the  communi- 
ty, with  power  to  alienate  its  property,  with 
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the  possible  exception  of  a  passage  cited 
from  Tapia's  Febrero,  title,  Bienes  Ganan- 
dales.  That  directly  or  indirectly  furnishes 
the  greater  part  of  the  material  both  for  the 
foundation  and  superstructure  of  the  argu- 
ment for  the  appellee's  position.  It  was  cit- 
ed In  Gulce  v.  Lawrence,  Infra,  and  prac- 
tically made  the  basis  of  the  opinion  in  that 
case,  and  In  Fanaud  t.  Jones,  1  Gal.  488, 
served  a  like  purpose. 

In  Van  Maren  t.  Johnson,  15  Cal.  308, 
Judge  Field's  dictum  that  the  interest  of  the 
wife  durii^  marriage.  In  the  community 
property  "Is  a  mere  expectancy,  like  the  In- 
terest which  an  heir  may  possess  In  the  prop- 
erty of  his  ancestor,"  adopted  by  this  court 
In  the  case  at  bar,  was  based,  by  reference, 
on  Gulce  v.  Lawrence.  Let  us  examine  the 
passage  on  which  so  much  has  been  made  to 
depend.  The  citation  Is  In  English,  as  quot- 
ed from  Fanaud  v.  Jones,  supra.  "The  wife 
is  clothed  with  the  revocable  and  feigned  do- 
minion and  possession  of  one-half  of  the  prop- 
erty acquired  by  her  and  her  husband  dur- 
ing the  marriage;  but,  after  his  death,  it  is 
transferred  to  her  eftectlvely  and  irrevoca- 
bly, so  that,  by  bis  decease,  she  Is  constituted 
the  absolute  owner  in  property  and  possession 
of  the  half  which  he  left  The  husband 
needs  not  the  dissolution  of  the  marriage 
to  constitute  hlra  the  real  and  veritable  own- 
er of  all  the  gananclales,  since  even  during 
the  marriage,  he  has  in  effect,  the  irrevocable 
dominion,  and  he  may  administer,  exchange, 
and,  although  they  be  neither  castrenses  nor 
quasi  castrenses  acquired  by  him,  may  sell 
and  alienate  them  at  his  pleasure,  provided 
there  exists  no  intention  to  defraud  the 
wife."  The  Spanish  has  It  thus:  "A  la  mujer 
casada  se  comunlca  y  transflere  en  habito  y 
potencia  el  dominlo  y  poseslon  revocable  y 
ficta  de  la  mitad  de  los  bienes  que  durante  el 
matrimonio  gana  y  adquiere  con  su  marldo; 
mas  despues  que  este  fallece,  se  le  transflere 
Irrevocable  y  efeetlvament,  de  suerte  que  por 
su  falleclmiento  se  constltuye  dueiia  absoluta 
en  poseslon  y  propledad  de  la  mitad  que  deje, 
ai  modo  que  en  los  soclos  convenclales  lo  dis- 
pone la  ley.  Por  este  a  la  mujer  no  solo  la 
esta  prohlbido  donar  sus  bienes  dotales  y 
gananclales  durante  el  matrimonio,  sino  tarn- 
bien  dar  limosna  sin  Ucencla  de  su  marldo,  ex- 
cepto  en  cuatro  cases.  •  ♦  ♦  El  marldo  no 
neceslta  la  disoluclon  del  matrimonio  para 
constltulrse  real  y  verdadero  dueflo  de  todos 
los  gananclales,  pues  durante  este  tlene  en  el 
efecto  su  dominlo  irrevocable  asi  los  plede 
administrar,  trocar,  y  no  slendo  castrenses  nl 
cuasl  castrenses,  vender  y  enagenar  a  su  ar- 
bltrio,  cesante  el  doloso  anlmo  de  defraudar 
a  su  mljer,  como  se  praeba  de  la  ley." 

There  Is,  so  far  as  I  can  learn,  no  authori- 
tative translation  of  Febrero's  treatise.  It 
Is  clear  that  the  translation  used  In  Panaud 
v.  Jones,  is.  In  some  important  particulars. 
Incorrect,  and  In  others  the  meanings  attrib- 
uted to  Spanish  words  are  not  necessary 
ones.  Thus  "que  este  fallece"  may  mean, 
and  according  to  Escricbe,  infra,  a  more  reli- 


able authority,  should  be,  not  the  death  of 
the  husband,  but  the  expiration  of  the  mar- 
riage community,  a  very  lmi)ortant  differ- 
ence.  The  adjective  "ficta,"  which  Is  trans- 
lated "feigned,"  has  also  the  meaning  "ar- 
tificial," and  corresponds  fairly  to  our  word 
"nominal."  "Dueflo,"  translated  "owner," 
has  also  the  meaning,  "master."  Judging 
from  the  fact  that  Escricbe,  in  his  very  com- 
prehensive Dictionary  or  Encyclopedia  of 
Law,  does  not  define  or  even  mention  it,  the 
word  has  no  established  and  recognized  mean- 
ing in  Spaui.sh  law  and  was  used  loosely  in 
the  statement  under  consideration.  The  word 
"dominlo"  is  here  rendered  "dominion,"  and 
properly  so,  I  think,  but  in  Guice  v.  Law- 
rence the  word  "ownership"  is  used  as  its 
equivalent  In  the  brief  for  the  appellee  the 
latter  meaning  is  given  to  it,  in  a  citation 
from  Escricbe,  with  the  effect  of  converting 
the  citation  into  an  authority  for  the  apiieilee 
from  one  against  him,  as  it  seems  really  to 
be.  The  citation,  leaving  that  word  in  the 
original,  is  as  follows:  "The  husband  and 
wife  have  the  dominio  of  the  acquest  proi>- 
erty,  with  the  difference  that  the  husband 
has  it  nominally  and  In  fact  and  the  wife 
only  nominally;  the  fact  becoming  effective 
when  the  marriage  Is  dissolved."  Escricbe, 
Die.  Raz.  de  Leg.  y  Jur.  Tom.  2,  p.  86.  The 
real  meaning  of  the  word  "dominlo"  become  j 
therefore  a  matter  of,  perhaps,  decisive  im- 
portance. If  its  meaning  is  not,  in  that  con- 
nection, ownership,  but  dominion,  right  of 
control,  and  disposition,  then  Febrero  and 
the  cases  founded  on  his  authority  do  not  aid 
the  appellee's  contention,  and  Elscriche  Is  dis- 
tinctly against  it.  That  the  latter,  rather 
than  the  former,  is  Its  ordinary  meaning  the 
dictionaries  Inform  us.  Its  meaning,  as  used 
in  law,  is  given  in  the  Cyelopedla  of  Law 
and  Procedure  as:  "The  right  or  power  to  dis- 
pose freely  of  a  thing,  if  the  law,  the  will  of 
the  testator,  or  some  agreement  does  not  pre- 
vent." That  definition  is  taken  from  the  re- 
markable case  of  United  States  v.  Andres 
Castillero,  which  occupies  almost  half  of  the 
second  volume  of  Black's  Reports.  2  Black, 
17,  17  L.  Ed.  360.  The  case  is  remarkable  be- 
sides, from  the  fact  as  asserted  in  argument 
that,  "in  the  bulk  of  the  record  and  the  mag- 
nitude of  the  interest  at  stake,"  it  was  prob- 
ably "the  heaviest  case  ever  heard  before  a 
judicial  tribunal,"  from  the  corresponding 
eminence  of  the  counsel  engaged  in  it  and 
the  wealth  of  research  and  learning  lavished 
upon  It  by  court  and  counsel. 

Justice  Wayne  adopted  and  Incorporated 
entire,  in  bis  dissenting  opinion,  the  opinion 
of  Judge  Ogden  Hoffman,  the  district  judge, 
from  whose  Judgment  the  case  was  appealed, 
"as  the  best  way  of  expressing  my  apprecia- 
tion of  the  law  and  the  merits  of  the  case 
and  of  his  judicial  learning  and  research  in 
connection  with  it"  Mr.  Justice  Catron,  who, 
with  Mr.  Justice  Grier,  also  dissented,  spoke 
in  even  higher  terms  of  praise  of  Judge  Hoff- 
man's learning.  In  Judge  Hoffman's  opinion, 
'  as  adopted  by  Justice  Wayne,  on  pages  226, 
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227  of  the  Tolume  named,  occurs  the  defini- 
tion referred  to,  and.  In  connection  with  it, 
a  discussion  of  rariouB  Spanlsli  terms,  em- 
ployed to  describe  different  interests  In  real 
property,  quoted  from  Spanish  writers.  The 
opinion  shows  that  "dominio"  alone  has  the 
meaning  already  given,  adopted  by  the  Cyc- 
lopedia. Other  words  are  added  when  it  Is 
desired  to  express  full  and  complete  owner- 
ship, as  "dominio  pleno  y  absolute*'  or  "cou 
el  dominio  y  propiedad,"  meaning  "with  the 
right  of  di.<<positiou  and  property,"  making 
the  two  elements  of  ownership  distinct. 
While  it  Is  true  that  the  opinion  of  Judge 
Hoffman  did  not  prevail  with  the  majority  of 
the  Supreme  Court,  there  was  nothing  In  the 
decision  of  that  tribunal  to  detract  from  the 
encouiums  on  bis  learning  by  the  dissenting 
Justices,  and  the  definitions  he  gives  are,  be- 
sides, cited  from  Spanish  lawwriters  of  the 
highest  repute. 

It  Is  not  claimed  that  the  right  of  the  wife 
to  dominion  and  possession  of  half  the  com- 
mon property  was  not  revocable  and  artifi- 
cial or,  as  we  should  say,  determinable  or  de- 
feasible and  nominal  during  marriage,  nor 
that  the  husband  was  the  real  master  of  the 
community  and  its  property.  All  that  might 
be  consistent  with  her  having  a  proprietary 
Interest  in  It,  which  other  expressions  of  the 
Spanish  and  Spanish-Mexican  treatises  abun- 
dantly Indicate  that  she  had.  Thus  it  is 
said  in  Novisimo  Sala,  Mexlcano,  section  2 
A,  titulo  4,  that  a  feature  of  marriage  Is  "the 
acquisition,  for  both  spouses,  by  the  halves, 
of  that  which  each  may  gain  during  the  mar- 
riage, so  that  all  the  property  which  the  hus- 
band and  wife  may  have,  belonged  to  both, 
one-half  to  each,  minus  that  which  either 
may  prove  to  belong  to  him  separately."  Bal- 
Ilnger  says  (pages  384,  395),  quoting  from 
Schmidt's  Civil  Law :  "The  law  recognizes  a 
partnership  between  the  husband  and  wife  as 
to  the  property  acquired  during  marriage. 
•  ♦  •  Husband  and  wife  are  entitled  to  an 
equal  share  In  the  community  although  one  of 
them  should,  at  the  time  of  marriage,  hare  been 
-without  any  means.  At  the  same  time  both 
are  liable.  In  equal  proportions,  for  the  losses 
and  debts  diiring  its  existence."  And  of  like 
tenor  are  all  the  statements  I  have  found 
from  similar  sources  as  to  the  effect  of  mar- 
riage In  making  the  gains  of  the  parties  to 
It  their  common  property.  Indeed,  the  very 
expression  "community  property"  Is  a  mis- 
nomer If  that  Is  not  the  case,  all  the  learn- 
ed treatises  on  it  are  little  better  than  waste 
paper,  and  the  celebrated  chapter  on  the 
natnral  history  of  Iceland  "Concerning 
Snakes"  might  have  been  substituted  for  them 
with  great  gain  in  brevity  and  not  much  loss 
In  substance.  All  that  the  decision  of  the 
court  leaves  of  the  system  might  have  been 
expressed  in  a  half  dozen  lines — that,  if  the 
wife  survives  the  husband  she  shall  have 
a  certain  share  of  the  profterty  of  which  he 
dies  possessed,  which  they  gained  during 
their  marriage  by  onerous  title.  That  it  was 
wmetblnc  subfltanttally  more  than  that  is 


shown  by  the  fact  that  the  wife's  half  was 
subject  to  confiscation  without  affecting  the 
half  of  the  husband.  Ballinger,  Com.  Prop, 
p.  39C;  Escriche's  Die.  Raz.  de  Leg.  y  Jur. 
p.  86,  et  seq.  Surely  that  which  Is  nonexist- 
ent, or  exists  only  as  a  mere  expectance,  If  at 
all,  cannot  be  reached  by  a  pre.sent  act  of 
confiscation.  Equally  significant  Is  the  fact 
that,  on  the  decease  of  the  wife  half  of  the 
community  property  subject  to  the  payment 
of  its  debts,  etc.,  went  to  lier  heirs.  If  up  to 
the  moment  of  her  death  her  husband  was 
the  owner  of  It,  how  could  It  thereupon  be- 
come a  portion  of  her  estate  subject  to  the 
law  of  descent?  And,  finally,  that  the  hus- 
band's power  of  alienation  was  that  of  an 
agent  or  trustee,  and  not  that  of  an  owner. 
Is  manifest  from  the  fact  that  the  wife's  in- 
terest in  the  proceeds  of  a  sale  made  by  bim 
of  community  property  was  the  same  as  In 
the  property  Itself.  In  that  respect  her  In- 
terest differs  fundamentally  from  a  wife's 
right  of  dower,  which  does  not  attach  to  the 
proceeds  of  the  sale  of  the  land  In  which  the 
Inchoate  right  existed. 

The  appellee  places  great  reliance  on  Gulee 
V.  Lawrence,  2  La.  Ann.  226.  Let  us  examine 
Its  title  to  be  considered  authority  by  us.  It 
was  decided  as  far  back  as  1847,  avowedly 
on  the  Louisiana  Code,  in  a  case  In  which  the 
right  of  the  husband  to  convey  real  estate  of 
the  commimity  to  pay  his  separote  debts,  con- 
tracted before  marriage,  was  Involved.  The 
widow  claimed  that  she  was  entitled  to  one- 
half  of  the  community  property  remaining 
after  the  payment  of  the  community  debts, 
but  the  court  held  that  the  alienation  by  the 
husband  was  valid  for  the  purposes  of  that 
case  at  least.  The  right  to  proceed  against 
the  heirs  of  her  husband,  on  the  ground  that 
the  transfer  was  made  In  fraud  of  her  rights, 
was  especially  reserved  to  the  widow  by  the 
court.  As  to  the  correctness  of  the  decision 
Itself,  I  make  no  question,  nor  do  I  affirni 
that  It  would  not  have  been  correct  if  It  Jtwd 
been  based  on  the  Spanish  law.  But  the 
court  went  beyond  the  requirements  of  the 
case  to  declare  that  the  laws  of  Louisiana 
have  never  recognized  any  title  to  the  wife, 
during  marriage,  to  one-half  of  the  acquests, 
which  may  have  been  the  ease,  and  the  pro- 
visions of  the  Code  on  the  subject  are  "the 
embodiment  of  the  laws  of  Spain,  without 
any  changes,"  which  Is  not  admitted.  The 
statement  of  Febrero,  already  referred  to. 
Is  quoted  to  sustain  that  proposition.  But 
that,  as  before  stated.  Is  not  equivalent  to 
saying  that  the  husband  Is  the  oymer  of  the 
community  property.  It  declares  only  that 
he  Is  the  "master"  of  the  community,  as  In- 
deed the  court  elsewhere  states,  and  adds 
that  he  "has  power  to  alienate  the  Immova- 
bles which  compose  It,  by  an  Incumbered  ti- 
tle, without  the  consent  or  permission  of  the 
wife."  As  Ballinger  points  out  (section  6), 
the  Louisiana  law  on  the  subject  is  a  hybrid. 
Louisiana  became  a  French  colony  In  1700, 
with  imported  French  laws.  It  was  trans- 
ferred by  France  to  Spain  In  1763k  whl«itk 
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led  to  more  or  less  modlflcatlon  of  the  exist- 
ing laws.  It  was  returned  to  France  in  1800, 
and  the  Code  Napoleon  became  the  law  of 
the  land,  but  it  could  hardly  have  taken  deep 
root  since  the  territory  was  ceded  to  the  Unit- 
ed States  in  1803.  In  ISOtMlS.  a  Code  was 
adopted,  which  was  revised  In  1822-24,  and 
to  it,  presumably,  reference  is  made  by  the 
court  !n  Guice  v.  Lawrence,  supra.  It  should 
be  borne  in  mind.  In  this  connection,  that  it 
was  not  the  Spanish  law  as  it  was  when  Lou- 
isiana was  a  Spanish  province,  or  before, 
which  came  with  Xew  Mexico,  but  that  law 
as  modifled  in  Mexico  after  her  independ- 
ence and,  very  likely,  before,  to  some  extent. 
That  was  the  law  of  California,  as  well  as  of 
New  Mexico;  but  in  that  state  It  has  been 
changed  by  statute  In  essential  particulars. 
The  early  California  cases  are  so  conflicting 
as  to  practically  neutralize  each  other.  In 
Panaud  v.  Jones,  supra,  as  has  been  said, 
the  doctrine  of  Gulce  v.  Lawrence  was  adopt- 
ed. But  In  Beard  v.  Knox,  5  Cal.  252.  63 
Am.  Dec.  125,  the  court  said:  "The  wife's 
interest  In  the  common  property  is  a  present, 
definite,  and  certain  interest."  In  Van  Maren 
V.  Johnson,  15  Cal.  308,  the  court,  through 
Judge  Field,  made  the  declaration,  which 
this  court  now  adopts,  that  the  interest  of 
the  wife  was,  during  marriage,  "a  mere  ex- 
pectancy, similar  to  that  of  an  heir  In  the  es- 
tate of  his  ancestor" — citing  Gulce  v.  Law- 
rence, supra,  as  authority  for  that  proposi- 
tion. That  statement  was  in  the  nature  of 
a  dictum,  as  the  question  was  whether  the 
common  property  was  liable  for  the  debt  of 
the  wife  contracted  before  marriage,  and  It 
was  held  In  the  affirmative.  Not  many  years 
later  it  was  said  In  De  Godey  v.  Godey,  30 
Cal.  157,  that,  although  we  had,  perhaps,  no 
better  word  than  "  'expectancy'  for  the  wife's 
Interest,  yet  her  right  Is  as  well  defined.  In 
contemplation  of  law,  even  during  marriage, 
as  that  of  her  husband."  Later  radical 
changes  were  made  In  the  statute  law  of  the 
state,  and  they  should  be  taken  into  account 
in  considering  cases  subsequent  to  them,  such 
us  Spieckels  v.  Spreckels,  116  Cal.  339,  48 
Pac.  228,  36  L.  R.  A.  497,  58  Am.  St.  Kep. 
170,  on  which  the  appellee  lays  so  much 
stress.  Of  the  California  statutes  Ballinger 
says  (section  77):  "The  Interest  of  the  wife 
does  not  ripen  Into  a  legal  right  even  upon 
her  death.  In  California,  for  want  of  a  stat- 
ute making  her  estate  entitled  to  it,"  and 
It  was  so  held  in  Packard  v.  Arellanes,  17  Cal. 
^9,  on  the  ground  that  the  Calitomia  stat- 
ute on  the  subject  merely  designated  the  per- 
sons to  whom  half  of  the  community  prop- 
erty should  go  on  the  death  of  the  wife,  but 
did  not  make  It  a  part  of  her  estate.  By 
statute  In  1861  It  was  distinctly  provided 
that,  upon  the  dissolution  of  the  community 
by  the  death  of  the  wife,  the  entire  com- 
munity property  should  go  to  the  husband, 
and  it  has  since  been  added  that  it  "shall 
go"  to  hini  "witbout  administration,"  "except 
'liucb  porUous  thereof  as  may  hAve  been  set 


apart  to  her  by  Judicial  decree  for  her  sup- 
port and  maintenance."  By  those  provisions 
the  wife's  interest  was  indeed  "a  mere  ex- 
pectancy" depending  on  her  surviving  her 
husband,  and  the  decision  in  Spreckels  v. 
Spre<-keUs,  supra,  although  not  In  terms  based 
on  the  statute,  w^as  quite  In  keeping  with  It. 
As  Beatty,  C.  J.,  said,  at  the  close  of  his  opin- 
ion, concurring  in  the  result,  "If  the  husuand 
survives  the  wife,  he  will  get  everything  he 
had  not  voluntarily  parted  with."  But  no 
such  conditions  have  ever  obtained  here,  and 
why  should  we  import  conclusions  when  the 
premises  are  lacking?  Says  Ballinger  (sec- 
tion 6):  "The  territory  of  New  Mexico  seems 
to  have  borrowed  the  Spanish  law  of  property 
rights  of  married  persons  In  Its  entirety 
and  with  slight  modifications."  He  adds: 
"The  present  condition  of  the  laws  of  New 
Mexico,  and  the  diflJculty  of  access  thereto, 
prevents  an  accurate  statement  of  their  pro- 
visions." This  court  fortunately  is  not  under 
that  disability,  and  can  easily  resort  to  this 
uncorrupted  source  of  Information. 

Section  2030,  Comp.  Laws  1897,  the  existing 
statute  law  of  the  territory,  provides  that 
"one-half  of  the  acquest  property  which  re- 
mains after  the  payment  of  the  common  debta 
of  the  marriage,  shall  be  set  apart  to  the 
surviving  husband  or  wife  absolutely."  By 
section  2031  It  is  provided  that,  after  the 
payment  of  the  common  debts,  the  deduction 
of  the  survivor's  separate  property,  and  his 
or  her  ouc-half  of  the  acquest  property,  and, 
subject  to  the  payment  of  the  debts  of  the  de- 
cedent, "the  remainder  of  the  acquest  prop- 
erty and  the  separate  estate  of  the  decedent 
sliall  constitute  the  body  of  the  estate  for 
descent  and  distribution,  and  may  be  dis- 
posed of  by  will  or  In  the  absence  of  a  will 
shall  descend  as  follows:  one-fourth  thereof 
to  the  surviving  husband  or  wife,  and  the 
remainder  in  equal  shares  to  the  children  of 
the  decedent."  The  power  which  the  wife 
has  under  this  statute  to  dispase  of  her  share 
of  the  community  property  by  will,  to  take 
effect  during  the  life  of  her  husband,  makes 
her  ownership  distinct  and  certain.  The 
statute  even  makes  her  hu.sband  one  of  the 
distributees,  assuming  to  give  him,  II  the 
view  of  the  appellee  is  sound,  what  he  al- 
ready owns.  It  provides  also  that  her  share 
shall  go  to  her  children,  even  though  they 
are  not  bis.  No  distinction  Is  made  between 
what  remains  of  her  separate  estate,  after 
deductions,  and  what  remains  of  her  half  of 
the  community  property,  but  they  are  united 
to  make  up  the  "body  of  the  estate."  It  is 
significant  that  this  has  been  the  statute  law 
of  the  territor}',  in  essentials,  from  the  be- 
ginning. In  1851.  It  was  probably  in  the 
main  an  adoption  of  the  Spanish-Mexicafi 
law,  but  it  was  made  by  those  who  had  levie<l 
under  that  law.  and  knew  what  it  was  at 
that  time.  Fi-om  that  time,  whatever  Its 
origin.  It  became  the  law  of  New  Mexico,  to 
be  Interpretc^d  by  this  court  in  accordance 
with  the  fair  intent  of  its  own  terms,  and  uqt 
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to  meet  the  Tiews  of  other  courts,  growing 
out  of  departures  from  the  standard  to  which 
Kew  Mexico  has  adhered.  It  gave  the  wife 
an  interest  widely  different  from  "that  of  an 
heir  in  the  estate  of  his  ancestor."  Until  the 
interest  of  an  heir  in  the  estate  of  au  an- 
restor,  who  survives  him,  will  pass  by  his 
(the  heir's)  will  or  descend  to  his  heirs,  the 
similarity  declared  In  Van  Maren  v.  Johnson, 
supra,  lacks  much  of  complete  lilieuess.  Rath- 
er is  her  interest  lilie  that  of  a  minor  under 
guardianship,  whose  ownership  is  complete, 
although  bis  property  is  subject  to  control 
and  alienation,  as  the  law  provides,  but  who 
has,  in  general,  no  power  in  himself,  eitlier 
to  manage  or  sell  it,  and  will  never  have  such 
power,  unless  he  happens  to  live  to  the  age 
at  which  the  law  admits  him  to  that  right. 
The  statute  in  question  is  not  the  first  as- 
sertion by  the  territorial  assembly  of  its 
right  to  limit  the  power  of  the  husband  to 
alienate  the  community  property.  As  far 
back  as  18S7,  by  chapter  37  of  the  Session 
Laws  of  that  year,  it  was  provided  that  the 
"wife  and  family"  of  a  mortgagor  should  not 
lose  their  right  of  homestead  through  a  mort- 
gage in  which  she  had  not  Joined.  Until  now 
the  validity  of  that  law  has  not  lieen  ques- 
tioned, in  this  court  at  least  If  the  wife  is 
the  present  owner  of  a  like  equal  interest 
with  the  husband  in  the  community  proper- 
ty, although  It  is  determinable  by  the  exer- 
cise of  his  undoubted,  although  not  absolute, 
right  of  sale,  that  fact  goes  far  towards  prov- 
ing that  the  power,  which  the  law  confers 
npon  him  by  force  of  the  marriage  Itself,  is 
that  of  an  agent,  manager,  or  trustee  only. 
The  recent  case  of  Garrozi  v.  Dastas,  204  U. 
S.  64,  27  Sup.  Ct  224,  51  L.  Ed.  369,  Is  cited 
for  the  opposite  view;  but  I  am  unable  to 
perceive  how  It  aflfords  it  any  support.  Says 
the  coTwt,  through  Mr.  Justice  White :  "The 
very  foundation  of  the  community  and  its 
eflScaclous  existence  depend  on  the  power  of 
the  husband,  in  the  absence  of  fraud  or  ex- 
press legislative  restriction,  to  deal  with  the 
community  and  its  assets  as  its  owner, 
•  •  ♦  and  not  to  render  the  community 
Inept  and  valueless  to  both  parties  by  weak- 
ening the  marital  power  of  the  husband  as 
to  his  expenditures  and  contracts,  so  as  to 
cause  him  to  be  a  mere  limited  and,  conse- 
quently, Inefllclent  agent."  No  question  is 
made  that  the  husband,  with  the  exceptions 
above  stated,  has  the  same  power  to  deal 
with  the  community  property  that  he  would 
have  if  he  were  "the  owner"  of  the  whole, 
instead  of  l)eing  as  to  one-half  the  "agent" 
or  trustee  of  the  owner.  That  the  meaning 
of  the  court  was  not  what  is  claimed  for  it 
Is  put  beyond  question,  as  it  seems  to  me,  in 
the  opinion  by  the  same  Justice,  himself,  as 
the  majority  opinion  suggests,  presumably 
learned  in  the  civil  law,  In  Warburton  v. 
White,  176  U.  S.  484,  20  Sup.  Ct.  404,  44  I* 
Ed.  555,  sustaining  the  decision  of  the  Su- 
preme Court  of  AVashlngton,  and  commenting 
with  full  apiproval  on  llolyoke  v.  Jackson,  3 


Wash.  T.  235,  3  Pac.  841,  Hill  v.  Young,  7 
Wash.  3R,  34  Pac.  144.  and  Mahie  v.  Whit- 
taker,  10  Wash.  056,  39  Pac.  172,  the  three 
cases  in  which  the  Washington  doctrine  is 
fully  and  ably  set  forth.  As  this  case  is,  to 
my  mind,  conclusive  of  the  question  for  this 
court  I  quote  from  the  opinion  at  length,  in- 
cluding here.  Instead  of  stating  them  apart, 
the  extracts  from  the  Washington  cases  re- 
ferred to,  whicli  the  learned  Justice  stamiv 
ed  with  his  ai)i)roval  iu  the  course  of  his 
opinion ;  "The  nature  of  common  or  com- 
munity property,  within  the  territory  of 
Washington,  as  such  property,  was  consti- 
tuted by  Act  1873  (Laws  1873,  p.  4,  c  1)  and 
the  operation  of  Act  1870  (Laws  1879,  p.  77) 
upon  property  of  that  character,  acquired 
prior  to  the  passage  of  the  latter  act,  was 
considered,  in  1882,  in  the  case  of  Holyoke  v. 
Jackson,  3  Wash.  T.  235, 3  Pac.  841.  The  ques- 
tion for  decision  in  that  case  was  whether, 
while  the  act  of  1879  was  In  force,  a  husband 
could,  without  his  wife  Joining,  make  a  valid 
contract  to  sell  community  property  acquired 
prior  to  1879.  In  deciding  this  question  in 
the  negative  the  court,  in  the  course  of  the 
opinion,  said  (page  238  of  3  Wash.  T.,  and 
page  841  of  3  Pac):  'By  the  provisions  of 
the  husband  and  wife  acts,  passed  in  1879 
and  previously,  the  husband  and  wife  were 
conceived  as  constituting  together  a  com- 
pound creature  of  the  statute  called  a  "com- 
munity." •  •  *  In  It  the  proprietary  In- 
terest of  husband  and  wife  are  equal,  and 
those  Interests  do  not  s>eem  to  be  united  mere- 
ly, but  unified ;  not  mixed  or  blent,  but  iden- 
tified. It  is  sui  generis — a  creature  of  the 
statute.  By  virtue  of  the  statute  this  hus- 
band and  wife  creature  acquires  property. 
That  property  must  be  procurable,  manage- 
able, convertible,  and  transferable  In  some 
way.  In  somebody  must  be  vested  a  power. 
In  behalf  of  the  community,  to  deal  with  and 
dispose  of  It.  •  ♦  *  Management  and  dis- 
position may  be  vested  in  either  one  or  both 
of  the  members.  If  in  one,  then  that  one  is 
not  thereby  made  the  holder  of  larger  pro- 
prietary riehts  than  the  other,  but  is  cloth- 
ed, in  addition  to  his  or  her  proprietary 
rights,  with  a  bare  power  in  trust  for  the 
community.  This  power  the  statute  of  1873 
chose  to  lay  npon  the  husband,  while  the 
statute  of  1879  thought  proper  to  take  It 
from  the  husband  and  lay  it  upon  the  hus- 
band and  wife  together.  As  the  husband's 
"like  absolute  power  of  disposition,  as  of 
his  own  separate  estate,"  bestowed  by  the 
ninth  section  of  the  act  of  1873,  was  a  mere 
power,  conferred  upon  him  as  a  member  and 
head  of  the  community  In  trust  for  the  com- 
munity, and  not  a  proprietary  right,  it  was 
perfectly  competent  for  the  Legislature  of 
1879  to  take  it  from  him,  and  assign  it  to  him- 
self and  his  wife  conjointly.  This  was  done.' 
In  Hill  V.  Xoung,  7  Wash.  33,  34  Pac.  144,  it 
was  decided  that  the  husband's  power  to 
dispose  of  the  common  property  was  not  a 
vested  right  which  would  not  be  taken  away 
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by  subsequent  statute.  In  the  subsequent 
case  of  Mabie  v.  Whlttaker,  10  Wash.  ftjO,  39 
Pac.  172,  the  provisions  of  the  law  of  18(8> 
were  again  considered.  I^nd  had  been  pur- 
chased on  August  10,  1871.  by  one  Mabie, 
with  community  funds,  during  the  existence 
of  the  act  of  1809,  Laws  1869,  p.  318.  Whiie 
Mabie  held  the  IpkuI  title,  the  Legisiaturtt 
repealed  the  act  of  ISffl).  and  on  November 
29,  1871,  an  act  was  approved  which,  in  sec- 
tion 12  (Laws  1871,  p.  701),  provided  that  the 
husband  should  have  the  management  of  ail 
the  common  property,  but  should  have  the 
right  to  sell  or  incumber  real  estate  without 
the  Joinder  of  his  wife.  *  •  •  The  court, 
however,  said:  'But,  leaving  out  of  consid- 
eration all  question  as  to  whether  he  could 
only  exercise  such  right  while  his  wife  was 
living,  and  could  not  convey  the  entire  title, 
under  the  former  law,  after  her  death,  and 
cut  ofC  her  heirs,  we  thlnlc  the  subsequent 
act  took  away  his  power  to  do  so.  It  was 
Immaterial  whether  the  record  title  to  the 
community  lands  stood  in  the  name  of  the 
husband  or  the  wife,  or  of  both  of  them, 
when  considered  with  reference  to  the  power 
of  the  Legislature  to  authorize  either  or  both 
of  them  to  convey.  The  Legislature  could  as 
well  have  provided  that  the  wife  could  convey 
as  the  husband ;  and.  if  it  had  power  to  say 
that  either  could  dispose  of  the  community 
Interest  of  the  other,  it  could  say  that  neither 
could  do  so.  Changing  the  manner  of  the 
conveyance  did  not  alter  the  status  of  own- 
ership. It  could  not  make  the  interest  of 
either  spouse,  in  community  lands,  greater  or 
less.  •  •  •  The  statute  of  1871  did  not 
undertake  to  divest  any  right  which  had  be- 
come vested.  Mabie,  receiving  this  convey- 
ance under  the  act  of  1809,  thereby  became 
the  owner  of  an  undivided  one-half  interest 
in  the  land,  and  his  wife  thereby  became  the 
owner  of  the  other  half.  Her  right  was  as 
much  a  vested  right  as  his.'" 

Following  the  quotations  from  the  Supreme 
Court  of  Washington,  of  which  the  foregoing 
are  excerpts,  the  opinion  proceeds  as  fol- 
lows: "The  rule  announced  in  the  foregoing 
cases  was  reiterated  in  the  opinion  delivered 
in  the  case  at  bar,  it  being  held  that  Bacon 
did  not  become  the  sole  owner  of  the  prop- 
erty In  question  by  the  purchase  in  1877,  but 
that  it  became  and  continued  community  prop- 
erty so  long  as  the  community  existed,  and 
that  the  descent  of  such  property  was  sub- 
ject to  regalations,  at  will,  by  the  Legis- 
lature. Now,  It  cannot  in  reason  be  denied 
that  the  decision  from  which  we  have  Just 
quoted  held  that  the  purpose  of  the  Legis- 
lature of  Washington,  whether  territorial  or 
state,  in  the  creation  of  community  property, 
was  to  adopt  the  features  essentially  inher- 
ing In  what  is  denominated  'the  community 
system,'  that  is,  that  property,  acquired  dur- 
ing marriage  with  community  funds,  became 
an  acquest  of  the  community,  and  not  the  sole 
property  of  the  one  in  whose  name  the  prop- 
erty was  bought,  although  by  the  law  exist- 
ing the  husband  was  given  the  management, 


control,  and  power  of  sale  or  such  property, 
this  right  being  vested  in  blm,  not  because  be 
was  the  exclusive  owner,  but  because  by  law 
he  was  created  the  agent  of  the  community, 
the  proceeds  of  the  proi>erty,  w^hen  sold  hr 
him,  becoming  an  acquest  of  the  community, 
subject  to  the  trust  which  the  statute  Imposed 
mwn  the  husband,  from  the  very  nature  of 
the  proix?rty  relation  engendered  by  the  pro- 
vision for  the  community.  •  •  •  Obviously, 
the  reasoulug  of  the  plaintifif  in  error,  upon 
which  the  a.ssumption  that  community  projjcr- 
ty,  bought  during  the  existence  of  the  act  of 
1873.  was  solely  the  property  of  the  husband, 
involves  not  only  a  contradiction  in  terms,  but 
invokes,  at  the  hands  of  this  court,  in  order  to 
overthrow  the  rule  of  property  In  the  state  of 
Washington,  an  inten>retatlon  of  the  statutes 
of  that  state  which  is  not  only  confusing,  but 
self-destructive.  It  cannot  be  doubted,  under 
the  te.xt  of  the  act  of  1873,  the  property  rela- 
tions of  husband  and  wife  were  controlled  by 
what  Is  denominated  'the  community  system,' 
and  that,  in  consonance  therewith,  the  statute 
referred  to  treated  property  acquired  during 
marriage  with  community  money  as  com- 
munity or  common  property.  Although  this  is 
patent,  the  argument  Is  that  the  provision  In 
the  statute,  giving  the  administration  and  dis- 
position of  the  community  property  to  the 
husbaud,  operated  to  destroy  the  community 
system  and  render  It  Impossible,  under  the 
statute,  for  community  or  common  property 
to  exist.  In  other  words,  the  interpretation 
relied  upon  asked  us  to  say  that  because  of  a 
provision  which  simply  pointed  out  Ik»w  com- 
mon property  should  be  administered.  It  re- 
sulted that  there  was  no  common  property  to 
be  administered.  This  would  be  but  to  de- 
clare that  the  statute  brought  about  a  result 
which  was  contrary  to  Its  express  language, 
providing  for  the  existence  of  the  community 
system.  It  Is  a  misconception  of  that  system 
to  suppose  that,  because  power  was  vested  In 
the  husband  to  dispose  of  the  community  ac- 
quired during  marriage,  as  if  tfi  were  bis  own, 
therefore,  by  law  the  community  property  be- 
longed solely  to  the  husband.  The  conferring 
on  the  husband  the  legal  agency  to  adminis- 
ter and  dispose  of  the  property  involved  no 
negation  of  the  community,  since  the  common 
ownership  would  attach  to  the  result  of  tbe 
sale  of  the  property." 

How  this  court's  view  of  the  nature  of  tbe 
rights  of  husband  and  wife  in  the  community 
property,  as  stated  in  tbe  majority  opinion, 
is  to  be  reconciled  with  what  Mr.  Justice 
White,  speaking  for  a  unanimous  court,  here 
says,  I  am  unable  to  perceive.  When  it  is 
said,  by  way  of  attempted  distinction,  that 
Warburton  v.  White  rests  on  a  statute  of 
Washington,  it  should  be  added  that  the  stat- 
ute provided  that  tbe  husband  should  have 
the  entire  management  and  control  of  tbe 
common  property  "with  the  like  absolute  pow- 
er of  disposition  as  of  his  own  separate  es- 
tate," quite  as  clear  and  explicit  a  statement 
of  his  dominio  as  the  Spanish  law  furnishes. 
The  general  principle  on  which  such  legisU- 
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tloD  as  that  In  question  la  based  Is  well  stated 
In  Baker's  Execuiors  v.  Kllgore,   145  TJ.  S. 
487-190,  12  Sup.  Ct.  943,  944,  36  L.  Ed.  780. 
••Moreover  his  [the  husband's]  right  prior  to 
that  enactment  did  not  come  from  contract 
between  himself  and  his  wife,  or  between  him 
and  the  state,  but  from  a  rule  of  law  estab- 
lished by  the  I/eglslature,  and  resting  alone 
upon  public  considerations  arising  out  of  the 
marriage  relation.     *    •    •    The  relation  of 
husband  and  wife  Is  therefore  formed  subject 
to  the  power  of  the  state  to  control  and  reg- 
ulate both  that  relation  and  the  rights  di- 
rectly connected  with  it,  by  such  legislation." 
That  it  Is  a  wise  and  beneficent  measure  of 
public  policy  which  confers  on  the  wife  the 
imwer  to  protect  herself  and  her  children,  to 
some  extent,  against  the  improvidence,  ca- 
price, or  purposely  harmful  conduct  of  the 
husband,  by  withholding  her  assent  to  the 
alienation  of  their  homestead  or  other  real 
estate,  few  would  question.    It  Is  the  estab- 
lished policy  of  nearly  or  quite  all  the  states 
of  the  Union. 

The  decision  of  the  court  renders  IneCTective 
section  6,  c.  SZ,  p.  113,  Acta  1901,  and,  by  nec- 
essary Inference,  section  16,  c.  37,  p.  48,  Acts 
1907,  which  In  part  supersedes  tt,  but  which 
makes  the  assent  of  the  wife  essential  to  a 
valid  conveyance  of  the  homestead,  so  far  as 
either  may  relate  to  real  estate  acquired  be- 
fore its  enactment.  This  Is  a  result  greatly 
to  be  d^recated,  and  one  which  we  all.  doubt- 
less, agree  should  not  be  brought  about  by 
this  court,  unless  it  is  constrained  thereto  in 
obedience  to  plain  principles  of  law.  Certain- 
ly no  law  of  the  territory,  or  decision  of  the 
Supreme  Court  of  the  United  States,  or  pre- 
vious decision  of  this  court,  constrains  us  to 
that  course.  To  say  the  least,  the  decisions 
of  the  other  courts,  to  whicu  the  judgment  of 
this  court  is  now  made  to  conform,  are,  iii 
my  opinion,  open  to  such  serious  doubt  that 
they  should  not  be  followed  to  reverse  the  ex- 
press will  of  the  legislative  branch  of  ttie 
government. 


OORDAN  T.    6RAHAM,    Judge  of   Superior 

Court.     (S.   F.  4,965.) 
(Supreme  Court  of  California.    March  28,  1908.) 

1.  APFEAir— Riairr  or  Review— Pebsons  Ag- 
GBiEVEO  —  Sale  in  Pabtihom  —  Oonfibha- 

TION. 

Since  a  valid  sale  and  conveyance  of  land 
in  a  partition  suit  would  terminate  a  tenant 
in  common's  interest  and  right  of  possession, 
she  could  oppose  the  confirmation  of  a  sale  and 
have  it  vacated  if  not  made  legally,  or  for  an 
adequate  price,  and  could  appeal  from  an  order 
confirming  such  sale. 

[Eld.  Note.— For  cases  in  point,  see  Cent.  Die. 
vol.  2,  Appeal  and  Error,  {§  947-952.] 

2.  Same  —  Decisions  Reviewable— Wbit  of 
Assistance. 

For  appeal  purposes  an  ex  parte  order  in 
a  partition  suit  that  a  writ  of  assistance  is- 
sue to  let  the  purchaser  into  possession,  a  sale 
having  been  confirmed  must  be  considered  as 
an  order  made  after  final  judgment ;  it  being 
as  plainly  in  aid  of  the  order  of  sale  aa  the 
order  of  confirmation,  and,  the  tenant  in  poii- 
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session  having  no  notice  of  such  «  parte  or- 
der, she  could,  to  secure  an  available  record 
on  appeal,  move  to  vacate  the  order  and  writ, 
and,  on  denial  of  the  motion,  appeal  from  the 
order  of  denial,  instead  of  appealing  directly 
from  the  ex  parte  order. 
8.  Mandamus  — Acts  of  Coubts  —  Pboceed- 
IN08  fob  Revibw. 

An  order  in  a  partition  suit  denying  de- 
fendant's motion  to  vacate  an  order  for  a  writ 
of  assLstance  directing  defendant's  removal  from 
the  premises  and  the  placing  of  the  purchaser 
in  possession,  a  sale  having  been  confirmed,  l>e- 
ing  in  substance  an  order  for  the  delivery  of 
possession  of  land,  it  was  the  judge's  duty,  un- 
der the  express  terms  of  Code  Civ.  Proc.  i  945, 
on  proper  application,  to  fix  the  amount  of  the 
undertaking  to  be  given  to  stay  proceedings  on 
the  writ  pending  defendant's  appeal ;  and  man- 
damus lies  to  compel  performance  of  that  duty. 
[Ed.  Note.- For  cases  in  point,  see  Cent.  Dig. 
vol.  33,  Mandamus,  {  116.] 
4.  AppeaI/— Bill  of  Exceptions — Neobssitt. 

The  Supreme  Court  will  not  declare  an  ap- 
peal from  an  order  confirming  a  partition  sale 
to  be  without  merit  because  no  bill  of  excep- 
tion to  the  order  has  been  proposed  or  settled, 
and  the  time  therefor  has  expired  where  the 
order  has  not  been  exhibited  to  the  Supreme 
Court,  since  it  may  be  erroneous  on  its  face. 

In  Bank.  Application  by  Pauline  Gordan 
for  mandamus  against  Thomas  F.  Graham, 
judge  of  the  superior  court  of  the  city  and 
county  of  San  Francisco.    Writ  granted. 

W.  T.  Kearney,  for  petitioner.  Loais 
HIrsch  and  Jesse  H.  Steinhart,  for  respond- 
ent. 

SHAW,  J.  This  Is  an  application  for  a 
writ  of  mandate.  On  February  14,  1908,  in 
an  action  for  partition,  entitled  Rosa  Bloom 
V.  Pauline  Gordan  et  al.,  the  superior  court 
made  an  order  denying  the  petitioner's  mo- 
tion to  vacate  an  order  for  a  writ  of  assistance 
theretofore  issued  therein,  directing  the  sheriff 
to  remove  petitioner  from  the  premises  involv- 
ed in  the  suit  and  place  one  Fannie  Abraham- 
sou  in  possession  thereof.  Desiring  to  appeal 
from  this  order,  and  to  obtain  a  stay  of  pro- 
ceedings on  the  writ  pending  the  appeal,  the 
petitioner  applied  to  the  respondent  to  fix  tlie 
amount  of  the  undertaking  necessary  to  stay 
such  proceedings.  This  the  respondent  refus- 
ed, and  petitioner  asks  a  mandate  to  compel 
respondent  to  proceed  to  fix  the  amount  of 
the  proposed  undertaking. 

An  Interlocutory  decree  of  partition  direct- 
ing the  sale  of  the  property  by  the  referees 
was  filed  In  Bloom  v.  Gordan  on  January  9, 
1906,  and  it  became  final  on  March  10,  1906. 
if  not  before.  Bloom  v.  Gordan,  150  Cal.  763, 
90  Pac.  115.  The  sale  was  made  by  the  ref- 
erees to  Fannie  Abrahamsou  in  pursuance  of 
the  decree,  and,  after  due  notice.  It  was  con- 
firmed by  an  order  made  on  January  15,  1908, 
and  entered  on  February  3,  1908.  The  writ 
of  assistance  was  Issued  by  authority  of  an 
order  made  ex  parte  on  February  11,  1908. 
On  February  13,  1908,  the  petitioner.  Paulino 
Gordan.  gave  notice  of  appeal  from  the  or- 
dei*  confirming  the  sale  and  filed  the  under> 
taking  on  appeal  as  required  by  law.  She 
had  notice  of  the  making  of  that  order,  but 
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no  formal  notice  of  the  entry  thereof,  so  far 
as  appears,  has  ever  been  given  to  her.  The 
interlocutory  order  of  partition  adjudged 
that  Pauline  Gordan  was  the  owner  of  an 
undivided  one-third  of  the  premises  as  ten- 
ant in  common.  She  was  in  possession.  A 
valid  Bale  and  conveyance  nnder  the  order 
would  terminate  her  interest  and  right  of 
possession.  She  had  the  right,  therefore,  to 
oppose  the  confirmation  of  a  sale  and  to  have 
It  vacated  if  not  made  in  conformity  with 
law,  or  for  an  adequate  price,  and  the  cor- 
responding right  to  review,  on  appeal,  an  or- 
der confirming  such  sale.  It  has  been  held 
that  the  purchaser  at  snch  a  sale  may  appeal 
directly  from  an  order  vacating  the  sale;  that, 
so  far  as  he  Is  concerned,  such  order  Is  ap- 
pealable as  an  order  made  after  final  judg- 
ment; and  that  the  Interlocutory  order  direct- 
ing a  sale  is  to  be  regarded  as  a  final  judg- 
ment with  respect  to  subsequent  orders  in 
aid  of  Its  execution.  Hammond  v.  CaiUeaud, 
111  Gal.  213,  43  Pac.  607,  52  Am.  St  Rep.  167; 
Ihinn  V.  Dunn,  137  Cal.  56,  69  Pac.  847.  If 
it  Is  an  order  made  after  final  Judgment  and 
appealable  as  snch  by  the  purchaser,  it  must 
be  so  as  to  the  adverse  parties,  the  tenants 
In  common.  The  appeal  of  Pauline  Cordan 
from  the  order  confirming  the  sale  Is  there- 
fore a  valid  appeal,  If  regularly  taken.  In 
80  far  as  Rovegno  t.  Hunt,  83  Cal.  446,  23 
Pac.  524,  is  contrary  to  this  conclusion,  it 
must  be  considered  as  overruled  by  the  decis- 
ions In  Hammond  v.  Callleaud  and  Dimn  v. 
Dunn,  supra.  We  thinlc  It  was  wrong  in 
principle,  on  that  point.  Neither  the  interloc- 
utory order  for  the  sale,  nor  the  order  con- 
firming the  sale,  directed  that  the  purchaser 
be  let  into  possession.  That  direction  was 
first  given  by  the  court  when  it  made  the  ex 
parte  order  that  a  writ  of  assistance  should 
Issue  to  the  sherifT.  The  latter  also  must  be 
considered,  for  the  purposes  of  an  appeal,  as 
an  order  made  after  final  Judgment;  It  being 
as  plainly  In  aid  of  the  order  of  sale  as  la 
the  order  of  confirmation.  Being  made  ex 
parte,  the  tenant  In  possession  having  no  no- 
tice, she  had  the  right,  in  order  to  secure  an 
available  record  on  appeal,  to  move  for  a 
vacation  of  the  order  and  writ,  and.  If  the 
motion  were  denied,  to  appeal  from  the  order 
of  denial,  instead  of  appealing  directly  from 
the  ex  parte  order.  FIgnaz  v.  Burnett,  119 
Cal.  163,  51  Pac.  48.  In  substance  this  ap- 
peal Is  from  an  order  for  the  delivery  of  pos- 
session of  real  estate,  and  it  was  therefore 
the  duty  of  the  respondent  under  section  945, 
Code  of  Civil  Procedure,  upon  a  proper  ap- 
plication in  that  behalf,  to  fix  the  amount  of 
the  undertaking  to  be  given  to  stay  proceed- 
ings on  the  writ  pending  the  appeal,  and 
mandamus  lies  to  compel  performance  of  the 
duty.  This  was  expressly  decided  in  Green 
V.  Hebbard,  95  Cal.  39,  30  Pac.  202. 

Rovegno  v.  Hunt,  83  Cal.  445,  23  Pac  524, 
is  cited  as  a  case  holding  that  mandamus  Is 
not  maintainable  in  such  a  case.  In  that 
case,  however,  the  order  confirming  the  sale 
directed  tliat  the  purchaser  be  put  into  pos- 


session upon  the  delivery  of  the  deed.  No  ap- 
peal had  been  taken  therefrom,  and  it  had 
become  final  by  lapse  of  the  time  for  appeal. 
Hence  there  could  be  no  merit  in  an  appeal 
from  a  subsequent  order  granting  a  writ  of 
assistance,  and  it  was  obviously  taken  mere- 
ly to  vex  and  annoy  the  purchaser.  For  that 
reason  the  writ  of  mandate  in  that  case  was 
denied.  Mandamus  is  a  discretionary  writ, 
and  it  may  perhaps  be  denied  when  It  is 
sought  in  aid  of  an  obviously  vexatious  and 
fruitless  appeal.  Wledwald  t.  Dodson,  95 
Cal.  453,  30  Pac.  580;  Gay  v.  Torrance,  14.j 
CaL  147,  78  Pac  640;  26  Cyc  149,  156;  19 
Am.  &  Eng.  Ency.  of  Law,  754,  758.  It  is 
suggested  that  the  appeal  from  the  order 
confirming  the  sale  Is  likewise  without  merit, 
because  no  bill  of  exception  to  the  order  has 
been  proposed  or  settled  and  the  time  there- 
fore has  expired.  But  the  order  has  not  been 
exhibited  to  us,  and  we  cannot  say  that  it 
may  not  be  erroneous  on  its  face.  See  26 
Cyc  152. 

It  Is  ordered  that  a  peremptory  writ  Issue 
as  prayed  for,  and  that  proceedings  on  the 
writ  of  assistance  be  stayed  until  the  expira- 
tion of  five  days  after  the  respondent  shall 
have  fixed  the  amount  of  the  undertaking  to 
be  given  by  petitioner  to  stay  proceedings 
thereon  pending  an  appeal  from  the  order  re- 
fusing to  vacate  the  order  directing  the  issu- 
ance of  the  writ  of  assistance. 

We  concur:  BEATTT,  C.  J.;  SIX)SS,  J.; 
ANGELLOTTI,  J.;  HBNSHAW,  J.;  LORI- 
GAN,  J. 

IS3  Cal.  28S 
CITT  OP  SAN  DIEGO  ▼.  POTTER,  Auditor. 
(S.  F.  4,975.) 

(Supreme  Court  of  California.     March  28L 
1908.) 

1.  MUNICrPAI.   CORPOEATIONS  —  PiSCAI.  MAN- 
AGEMENT— Issuance  of  Bonds — Pubposes. 

St.  1901,  p.  27,  c.  32,  authorizing  the  incur- 
ring of  expenses  by  cities,  towns,  and  municipal 
corporations  for  municipal  imprOTements,  in- 
cluding street  work,  etc,  and  regulating  the  ac- 
quisition, construction,  and  completion  thereof, 
did  not  authorize  the  issuance  of  bonds  except 
for  the  purposes  for  which  oidinaiy  revenues  of 
a  city  might  be  expended. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  36,  Municipal  Corporations,  {g  1897-1905.] 

2.  SaKX  —  CONSTBUCTIOIt      OV     SlBKEIB      AND 
BOXTUEVABOS. 

Under  St.  1901,  p.  27,  c  32,  authorizing 
the  incnrring  of  expenses  and  issuing  of  bonds 
by  cities,  etc,  for  municipal  improvements,  in- 
cluding street  work,  and  Vrooman  Act  (St.  1885, 
p.  161,  c.  153)  i  26,  as  amended  by  St  1891,  p. 
206,  c  147,  providing  that  the  city  council  may 
order  the  whole  or  any  part  of  the  work  men- 
tioned therein,  wliich  includes  street  work,  paid 
out  of  the  city  treasury  from  such  fund  as  it 
may  designate,  the  building  and  construction  of 
streets,  highways,  and  boulevards  are  olijects 
for  which  the  city  council  may  in  its  discretion 
expend  the  ordinary  revenues  of  the  city,  and 
bonds  may  be  issued  for  those  purposes  under 
St.  1901,  notwithstanding  the  existence  of  Act 
March  19,  1889  (SL  1889,  p.  361,  c  248).  au- 
thorizing the  city  to  acquire  public  parks  and 
boulevards. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig, 
TOL  36,  Municipal  Corporations,  |  1899.] 
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S.  Same— PuBcnASE  of  Land  fob  Stbebts. 

The  charter  of  San  Diego  authorizes  the 
common  council  to  pay  for  land  to  be  used  for 
streets,  highways,  etc.,  out  of  the  ordinary  rev- 
enues of  the  city,  and  makes  the  general  laws  of 
the  state  relative  thereto  applicable.  St.  1889, 
p.  70,  c  76,  provides  for  the  laying  out,  etc.,  of 
streets,  and  section  22  (page  76)  provides  that, 
if  the  council  deem  proper  that  the  boundaries 
of  the  district  to  be  benefited  by  the  improve- 
ments shall  include  the  whole  city,  the  commis- 
aioners  shall  purchase  the  lands,  and,  if  ther« 
is  not  sufficient  money  in  the  city  treasury  to 
pay  for  such  improvements,  the  cost  shall  be 
assessed  upon  the  whole  taxable  property,  and 
be  Uicladed  in  the  next  general  assessment,  and 
SU  1908,  p.  386,  c  268,  i  36,  relative  to  street 
improvementBjProvides  that  it  shall  not  aSect 
the  act  of  1880.  Beld,  that  these  statutes  au- 
thorized the  council  to  pay  for  lands  to  be  used 
for  roads,  boulevards,  etc.,  out  of  the  ordinary 
Kvennes  of  the  city,  and  hence  propositions  to 
acquire  lands  for  those  purposes  were  properly 
Submitted  under  St  1901,  p.  27,  c.  32.  author- 
izing the  incurring  of  indebtedness  by  cities,  eta, 
and  this  is  true,  notwithstanding  the  existence 
of  St.  1889.  p.  361,  c.  248,  authorizing  the  con- 
struction of  parks  and  boulevards. 

4.  Sajtb— Submission  of  Question  to  Vote- 
Questions   SUBMnTED. 

St.  1901,  p.  27,  c.  32,  authoriring  the  in- 
cnrring  of  indebtedness  by  cities,  etc.,  for  mu- 
nicipal improvements,  provides  that  the  council, 
having  first  determined  that  the  public  neces- 
sity demands  the  acquisition,  construction,  etc., 
of  any  municipal  improvement,  including  street 
work,  or  other  works  necessary  to  carry  out  the 
porposes  of  the  city,  may  at  a  subsequent  meet- 
ing call  a  special  election,  submitting  a  proposi- 
tion for  incurring  the  debt  set  forth  in  the  res- 
olution, and  no  other  question  than  the  incur- 
ring of  the  indebtedness  for  that  purpose  shall 
be  submitted,  provided  that  propositions  for  in- 
curring debts  for  more  than  one  purpose  may 
be  submitted  at  the  same  election.  Held,  that 
the  act   authorized   the  submission   of  several 

?iropositions  for  incurring  indebtedness,  and  the 
act  that  a  proposition  submitted  was  for  an 
indebtedness  which  the  city  had  no  power  to  in- 
cur did  not  invalidate  the  election  as  to  the  re- 
maining authorized  propositions. 

5.  Same— Public  Pabk. 

The  act  authorized  the  submission  of  a 
proposition  by  the  city  for  incurring  an  indebt- 
edness for  acquiring  a  public  park. 

6.  Same  —  Statute  Authobizino  Indebted- 
ness. 

It  was  not  necessary,  under  St.  1901,  p.  27, 
c.  82,  authorizing  the  council  of  cities,  etc.,  to 
incur  indebtedness  for  municipal  improvements, 
and  submit  at  a  special  election  the  propoxition 
of  incurring  a  debt  for  the  purpose  stated  in  the 
resolution,  that  the  council,  in  the  ordinance 
callini^  the  election,  designate  whether  the  bonds 
were  issued  under  the  act  of  1901,  or  under  the 
park  and  boulevard  act  of  1889  (St.  1889,  p. 
361,  c.  248),  the  provisions  of  the  act  of  1901 
having  been  strictly  complied  with. 

7.  Same  — Pbovibion  fob  Payment  —  Suffi- 

CIXNOT. 

St.  1901,  p.  27,  c  32,  authorizes  the  incur- 
ring of  indebtedness  for  municipal  improve- 
ments, and  section  5,  p.  28  provides  that  a  part 
of  the  bonds  issued  thereuuder,  to  be  determined 
by  the  city  council,  which  shall  not  be  less  than 
one-fortieth  of  the  whole  amount  of  such  indebt- 
edoMs,  shall  be  paid  each  year.  Bonds  were  au- 
thorized by  popular  vote  to  be  issued  in  the  sum 
of  $59,108.56;  the  ordinance  providing  there 
should  be  119  bonds  issued,  118  to  be  of  the 
denomination  of  $5(X),  and  one  of  the  denomina- 
tion of  $108.55,  three  of  the  bonds  to  become 
due  yearly,  the  order  of  payment  beginning  with 
the  smallest  number,  and  continuing  until  all 
were  paid.    Held,  that  the  manner  provided  by 


the  ordinance  for  the  Issuance  and  payment  of 
the  bonds  was  a  sufficient  compliance  with  the 
statute. 

In  Bank.  Mandamus  by  tbe  city  of  San 
Diego,  a  municipal  corporation,  against  Dan- 
iel Potter,  as  auditor  of  the  city,  to  compel 
defendant  to  issue  certain  bonds.  Peremptory 
writ  awarded. 

Geo.  Puterbaugh,  City  Atty.,  for  petitioner. 
Sam  Ferry  Smith,  for  respondent  O'Mel- 
veny,  Stevens  &  MUllkln,  as  amicl  curiae. 

ANGELLOTTI,  3.  Application  for  writ 
of  mandate  prayed  to  be  directed  against 
Daniel  Potter  as  auditor  of  the  city  of  San 
Diego.  This  is  an  application  for  a  writ  of 
mandate  to  compel  defendant  to  perform  cer- 
tain ministerial  acts  relative  to  certain  mu- 
nicipal bonds  of  plaintiff.  It  Is  conceded  that 
he  is  bound  to  perform  these  acts  If  the  bonds 
are  not  void,  and  defendant's  refusal  to  so 
perform  Is  based  on  the  contention  that  they 
are  void.  The  bonds  were  Issued  under  the 
act  of  the  Legislature  enacted  in  the  year 
1901,  entitled  "An  act  authorizing  the  Incur- 
ring of  indebtedness  by  cities,  towns,  and  mu- 
nicipal corporations  for  municipal  Improve- 
ments, and  regulating  the  acquisition,  con- 
struction, or  completion  thereof  (St.  1901,  p. 
27,  c.  32),  and  admittedly  all  the  proceedings 
were  in  strict  accord  with  the  provisions  of 
that  act  except  as  hereinafter  noted. 

Seventeen  separate  matters  were  speclfled 
in  the  resolution  adopted  by  the  common 
council  expressing  the  determination  of  the 
council  as  to  the  public  Interest  and  necessi- 
ty, with  a  statement  of  the  estimated  cost  of 
each,  and  the  ordinance  subsequently  adopted 
calling  a  special  election  submitted  to  the 
electors  17  separate  propositions  for  Incurring 
a  bonded  Indebtedness,  one  proposition  as  to 
each  of  the  matters  speclfled  in  the  former 
resolution.  Each  of  14  of  these  propositions 
received  at  such  specLil  election  the  requisite 
number  of  votes  to  carry  it,  and  the  bonds 
were  issued  thereon.  The  other  8  proposi- 
tions were  defeated.  It  is  claimed  that  among 
the  17  propositions  submitted  at  this  election 
there  were  3  which  were  not  authorized  to  be 
submitted  by  the  provisions  of  the  act  (2  of 
which  were  carried),  and  that  the  effect  of 
including  the  same  was  to  render  the  election 
a  nullity  as  to  all  tbe  propositions  submitted. 

The  propositions  attacked  are  the  follow- 
ing: 

"Fourth.  Shall  the  city  incur  a  bonded  in- 
debtedness of  $70,000,  other  and  different 
than  any  other  Indebtedness  proposed  In  this 
ordinance,  for  the  extension  and  improvement 
of  the  street  and  highway  system  of  the  city, 
all  as  shown  In  the  said  resolution  and  in  the 
recital  thereof  In  the  preamble  of  this  ordi- 
nance?" In  such  resolution  and  preamble  the 
matter  Is  stated  thus :  "(4)  The  building,  con- 
struction, and  acquisition  of  the  following 
lines  of  boulevards  In  said  city,  namely" — 
followed  by  a  designation  and  general  deserip' 
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tk>n  of  various  bouIerardB.  and  a  statement 
of  the  estimated  cost  of  each. 

"Fifth.  Shall  the  city  Incur  a  bonded  In- 
debtedness of  $5,000,  other  and  dlfTerent  than 
any  other  Indebtedness  proposed  in  this  ordi- 
nance, for  the  building,  construction,  and  ac- 
quisition of  a  road  from  the  Intersection  of 
M  and  Thirty-Second  street  to  Mount  Hope 
Cemetery,  ail  as  shown  in  the  said  resolution 
and  in  the  recital  thereof  in  the  preamble  of 
this  resolution?"  In  snch  resolution  and  pre- 
amble the  proposition  is  put  in  the  same  way, 
except  that  after  the  words  "Mount  Hope 
Cemetery"  the  following  is  stated :  "Together 
with  the  acquisition  of  the  land  on  which 
such  road  may  be  located,  according  to  the 
surrey  thereof  made  by  the  city  engineer  of 
said  city,  and  filed  with  the  city  clerk  there- 
of," etc. 

"Seventeenth.  Shall  the  city  incur  a  bonded 
indebtedness  of  $3,000,  other  and  different 
than  any  other  indebtedness  proposed  in  this 
ordinance,  for  the  construction  of  three  pub- 
lic lavatories  to  be  hereafter  located  in  the 
city,"  etc. 

The  fourth  and  fifth  propositions  may  be 
considered  together.  It  Is  established  by  the 
decision  of  this  conrt  in  Redondo  Beach  v. 
Cate,  136  Cal.  146,  68  Pac.  586,  that  the  gen- 
eral act  of  March  19,  1889  (St  1889,  p.  309, 
c.  28),  did  not  authorize  the  Issuance  of  bonds 
except  for  a  purpose  for  which  the  ordinary 
revenues  of  the  city  might  be  lawfully  ex- 
pended. This  doctrine  has  not  been  modified 
by  any  subsequent  decision.  The  act  of  Feb- 
ruary 25, 1901,  Is  the  same  as  the  general  act 
of  March  19,  1889,  in  every  respect  material 
to  this  question,  and  is  not  susceptible  of  a 
different  construction.  If,  therefore,  any 
proposition  included  a  purpose  for  which  the 
ordinary  revenue  of  the  city  could  not  be 
used,  it  was  not  authorized  by  the  act  of  1901. 
It  is  clear  that  the  fifth  proposition  included, 
in  addition  to  the  building  and  construction 
of  the  road  to  Mount  Hope  Cemetery,  the  ac- 
quisition of  the  land  on  which  the  road  was 
to  be  located.  We  think  it  is  equally  clear 
that  the  fourth  proposition  included,  not  only 
the  building  and  construction  of  certain  boule- 
vards, but  also  the  acquisition  of  the  land  up- 
on which  at  least  some  of  them  were  to  be 
constructed.  The  term  "acquisition"  used  in 
relation  to  the  boulevards  is  certainly  broad 
enough  to  Include  the  obtaining  of  the  lands 
upon  which  they  are  to  be  laid  out  The 
building  and  construction  of  streets,  high- 
ways, and  boulevards  are  objects  for  which 
the  legislative  body  of  a  city  or  town  may, 
in  their  discretion,  expend  the  ordinary  reve- 
nues of  the  city  (section  26,  Vrooman  Act  [St. 
1883,  p.  161,  c.  153]  as  amended  by  St  1891, 
p.  206,  c.  147),  and  for  that  reason  fall  with- 
in the  purposes  for  which  bonds  may  be  is- 
sued under  the  act  of  1901,  besides  being  in- 
cluded in  the  term  "street  work"  used  In  said 
act,  which  has  been  defined  to  mean  "work 
upon  a  street — work  In  repairing  or  making 
a  atieet"    See  Mill  Valley  r.  House,  142  Cal. 


7<X),  76  Pac.  638.  And  bonds  may  he  i8.<mcd 
for  those  purposes  under  the  act  of  1901,  not- 
withstanding the  existence  of  the  public  park 
and  boulevard  act  of  March  19,  1889.  St. 
1889,  p.  361,  c.  248.  See  City  of  Oakland  v. 
Thompson  (Cal.  Sup.)  91  Pac  387.  But  It 
there  be  included  with  these  authorized  pur- 
IMJses  an  unauthorized  purpose,  for  the  whole 
of  which  a  single  aggregate  sum  is  specified, 
it  Is  impossible  to  separate  the  good  from  the 
bad,  and  the  whole  must  fall. 

Defendant's  claim  In  this  regard  is  that 
there  is  no  law  that  authorizes  the  commoa 
council  of  the  city  of  San  Diego  to  pay  for 
the  land  to  be  used  for  roads,  streets,  high- 
ways, or  boulevards  from  the  ordinary  reve- 
nues of  the  city.  This  claim  does  not  api)ear 
to  us  to  be  w^ell  founded.  The  city  charter 
expressly  empowers  the  council  to  widon  any 
road,  and  to  open  or  lay  out  any  new  street 
or  highway  through  public  or  private  prop- 
erty, and  makes  the  general  laws  of  the  state 
relative  to  such  matters  applicable.  The  gen- 
eral laws  applicable  appear  to  be  the  act  of 
1889  (St  1889,  p.  70,  c.  76),  and  the  act  of 
1903  (St  19a%  p.  376,  c.  268),  mtder  either 
of  which  it  was  the  right  of  the  city  to  pro- 
ceed (St.  1903,  p.  386,  c.  268,  {  36).  As  la 
claimed  by  learned  counsel,  the  act  of  1889 
does  provide  for  the  payment  of  the  expenses 
of  acquiring  the  necessary  land,  etc.,  from 
a  fund  to  be  collected  by  an  assessment  upon 
the  property  of  the  district  benefited  thereby ; 
but  the  eflTect  of  section  22  thereof  clearly  la 
to  authorize  the  council  to  pay  the  whole 
thereof  from  the  ordinary  revenues  of  the 
city,  if  they  deem  the  improvement  of  such 
general  benefit  to  the  city  that  the  whole  city 
constitutes  the  district  to  be  benefited  there- 
by. The  section  is  practically  the  same  in  ef- 
fect in  the  respect  under  discussion  as  sec- 
tion 26,  Vrooman  Act  (St.  1885,  p.  161,  c.  153, 
as  amended  by  St  1801,  p.  206,  c.  147),  au- 
thorizing the  council  to  i>ay  the  whole  or  any 
portion  of  the  cost  of  street  work  out  of  the 
ordinary  revenues  of  the  city.  We  are  of 
the  opinion  that  this  is  a  complete  answer  to 
the  objection  made  by  learned  counsel  to  the 
fourth  and  fifth  propositions,  based  upon  the 
decision  of  this  court  In  Redondo  Beach  ▼. 
Cate,  supra ;  the  propositions  being  for  cer- 
tain designated  boulevards  and  roads  which 
the  council  had  in  effect  declared  to  be  of 
such  general  benefit  to  the  city  that  the  city 
should  pay  the  whole  cost  thereof.  These 
propositions  were  therefore  within  the  act  of 
1901,  and  this  is  true  notwithstanding  the  ex- 
istence of  the  public  park  and  boulevard  act 
City  of  Oakland  v.  Thompson,  supra. 

The  seventeenth  proposition,  the  proposed 
issuance  of  bonds  for  $5,000,  for  the  construc- 
tion of  three  public  lavatories,  was  not  car- 
ried at  the  election,  and  no  bonda  have  been 
issued  thereon.  The  question  whether  it 
was  an  authorized  proposition  under  the  act 
of  1901  Is  therefore  important  only  in  the 
event  that  it  be  held  that  the  submission  of 
a  proposition  for  an  Indebtedness  not  author- 
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Ized  by  th«  act  at' an  election  held  under  tbe 
act  would  Invalidate  the  election  aa  to  all 
the  other  propositions  submitted.  The  con- 
tention to  this  effect  is  based  on  the  language 
of  the  act  -which,  after  providing  that  the 
legislative  body  of  the  municipality,  having 
first  determined  by  resolution  that  the  public 
Interest  or  necessity  demands  the  acquisi- 
tion, construction,  or  completion  "of  any  mu- 
nicipal improvement.  Including  bridges,  wa- 
terworks, water  rights,  sewers,  light  or  pow- 
er works  or  plants,  buildings  for  municipal 
uses,  *  *  •  street  work,  or  other  works, 
property  or  structures  necessary  or  conveni- 
ent to  carry  out  the  objects,  purposes,  and 
powers  of  the  municipality,"  provides  that 
such  legislative  body  may  at  any  subsequent 
meeting,  call  a  special  election,  and  submit 
thereat  "the  proposition  of  incurring  a  debt 
for  the  purpose  set  forth  in  said  resolution, 
and  no  question  other  than  the  incurring  of 
tbe  Indebtedness  for  said  purpose  shall  be 
submitted,  provided  that  propositions  of  In- 
curring Indebtedness  for  more  than  one  ob- 
ject or  pnrix)ee  may  be  submitted  at  the 
same  election."  The  proviso  as  to  different 
propositions  being  submitted  at  the  same 
election  was  enacted  for  tbe  first  time  in 
the  act  of  1901;  the  former  act  covering  the 
same  subject-matter,  and  that  of  March  19, 
1889  (St  1889,  p.  399.  c.  261),  not  containing 
any  aucU  proviso.  The  proviso  was  not  es- 
sential to  the  proper  submission  at  the  same 
election  of  more  than  one  of  tbe  propositions 
Included  in  the  act,  for  without  It  the  act 
clearly  permitted  such  submission,  and  such 
was  undoubtedly  the  practice  under  the  for- 
mer act  See  Derby  v.  Modesto,  104  Cal. 
515,  38  Pac.  900;  City  of  San  Luis  Obispo  t. 
Haskin,  91  Cal.  549,  27  Paa  929.  It  is  to  be 
noted  that  the  former  act,  without  the  provi- 
so, provided,  immediately  after  the  limita- 
tion above  quoted,  that  "the  ordinance  call- 
ing such  special  election  shall  recite  the  ob- 
jects and  purposes  for  which  the  Indebted- 
ness is  proposed  to  be  Incurred,"  which  is  a 
confirmation  of  this  construction  of  the  pre- 
yions  language.  We  cannot  assume  that 
the  object  of  the  Insertion  of  the  proviso  in 
the  act  of  1901  was  simply  to  authorize  that 
to  be  done  which  was  already  fully  author- 
ized by  the  language  of  the  former  act  It 
appears  clear  to  us  that  the  object  of  the 
proviso  was  to  limit  tbe  prohibition  Imme- 
diately preceding  by  making  it  Inapplicable 
to  any  proposition  of  Incurring  Indebtedness. 
This  is  the  plain  literal  meaning  of  the  lan- 
guage used  in  the  limitation  and  proviso,  and 
such  meaning  appears  to  us  to  give  full  ef- 
fect to  the  legislative  purpose. 

The  argument  of  learned  counsel  that  the 
pnri)ose  of  the  prohibition  was  to  secure  a 
free  and  fair  expression  of  the  will  of  the 
voters  on  the  propositions  for  Indebtedness, 
unaffected  by  the  consideration  of  other  ques- 
tions, and  without  the  opportunity  of  political 
trades  and  combinations  that  would  be  af- 
forded by  tbe  submission  at  the  same  time  of 


other  propositions,  may  be  conceded  to  be 
well  based ;  but,  as  we  view  the  language  of 
the  act.  It  must  be  held  that  the  Legislature 
deemed  that  this  purpose  would  be  sufiicient- 
ly  attained  by  a  limitation  of  the  electors 
to  a  consideration  of  propositions  for  indebt- 
edness, unembarrassed  by  the  consideration 
of  propositions  of  a  different  nature.  It  will 
be  noted  that  the  act  of  1001  is  broad  enough 
In  terms  to  Include  the  issiuince  thereunder 
of  bonds  for  practically  every  kind  of  mu- 
nicipal Improvement  that  a  city  is  emirawer- 
ed  to  make  by  the  law  applicable  to  It,  and 
It  can  hardly  be  assumed  In  the  face  of  lan- 
guage admittedly  permitting  the  submission 
at  the  same  election  of  propositions  for  In- 
debtedness for  the  many  different  purposes 
authorized  by  the  act  that  the  Legislature 
was  In  any  degree  seeking  to  avoid  possible 
evils  resulting  from  the  submission  at  one 
time  of  many  different  propositions  for  In- 
debtedness. We  cannot  see  that  the  fact 
that  a  proposition  for  Indebtedness  submit- 
ted is  one  for  an  Indebtedness  which  the  city 
has  no  power  to  incur  affects  the  question  at 
all.  Although  unauthorized,  It  Is  neverthe- 
less a  proposition  of  incurring  Indebtedness, 
the  submission  of  which  is  not  prohibited  by 
the  prohibitory  clause  relied  on,  and  there- 
fore Its  submission  does  not  Invalidate  the 
election  as  to  the  remaining  authorized  prop- 
ositions. In  view  of  our  conclusion  upon  this 
point  It  is  unnecessary  to  determine  whether 
the  city  of  San  Diego  had  the  power  to  ex- 
pend municipal  fimds  for  "public  lavato- 
ries." 

The  demurrer  of  defendant  also  makes  the 
point  that  a  proposition  for  a  bonded  indebt- 
edness of  $25,000  for  the  acquisition  of  a 
park  was  unauthorized.  This  proposition 
was,  like  the  public  lavatory  proposition,  de- 
feated at  the  election.  What  we  have  said 
In  regard  to  the  lavatory  proposition  is  ap- 
plicable to  this.  However,  in  view  of  the 
decision  in  City  of  Oakland  v.  Thompson, 
supra,  it  must  be  held  that  the  proposition 
for  this  indebtedness  was  properly  submitted 
under  the  act  of  1901. 

We  see  no  force  In  the  contention  that  the 
proceedings  for  the  Issuance  of  the  bonds 
are  void  for  failure  on  the  part  of  the  coun- 
cil to  designate  in  their  ordinance  calling 
the  election,  or  In  some  order  or  record  pri- 
or to  the  election,  whether  the  bonds  pro- 
posed for  boulevards  and  parks  were  to  be 
issued  under  the  park  and  boulevard  act  of 
1889,  or  the  general  act  of  1901.  It  seems 
to  us  that  It  was  apparent  on  the  face  of 
the  record  that  the  proceeding  was  one  un- 
der the  act  of  1901,  but  whether  this  be  so 
or  not  it  Is  clear  that  the  provisions  of  the 
act  of  1901  as  to  notice,  etc.,  were  literally 
complied  with,  and  that  there  is  nothing 
In  the  law  requiring  the  designation  refer- 
red to. 

The  only  other  objection  made  la  one  to 
the  ordinance  adopted  after  tbe  election  pro- 
Tiding  for  tbe  Issuance  of  the  bonds.    The 
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act  of  1901  provides  In  section  5  that  bonds 
issued  under  the  act  shall  be  payable  sub- 
stantially In  the  manner  following:  "A  part 
to  be  determined  by  the  legislative  body  of 
the  municipality,  which  shall  be  not  less 
than  one-fortieth  part  of  the  whole  amount 
of  such  indebtedness,  shall  be  paid  each  and 
every  year  on  a  day  and  date,  at  the  city 
treasury,  to  be  fixed  by  the  legislative  branch 
of  the  municipality,"  etc.  As  to  the  bonds 
to  be  Issued  in  the  sum  of  $59,108.55  for  a 
certain  Indebtedness  authorized  by  the  elect- 
ors, the  ordinance  provided  that  there  should 
l)e  119  of  said  bonds,  118  of  which  should  be 
of  the  denomination  of  $500,  and  one  of  the 
denomination  of  $108.55,  the  $500  bonds  to  be 
numbered  from  1  to  118,  consecutively,  and 
the  $108.55  bond  to  be  numbered  119,  and 
also:  "Three  of  said  bonds  shall  become 
due  and  payable  annually  at  the  time  and 
in  the  manner  hereinafter  specified,  the  or- 
der of  payment  beginning  with  the  smallest 
numbered  bond,  and  continuing  from  the 
less  to  the  greater  until  all  of  said  bonds 
shall  have  been  paid."  It  is  said  that  as 
119  is  not  a  multiple  of  three  it  would  be 
impossible  for  the  ministerial  officers  char- 
ged with  the  duty  of  preparing  the  bonds  to 
prepare  them  so  as  to  make  them  payable 
three  each  year.  We  see  no  room  for  misun- 
derstanding as  to  the  requirement  of  the  ordi- 
nance In  this  regard.  What  it  means  and 
provides  is  that  the  119  bonds  shall  be  so 
prepared  that,  commencing  with  the  smallest 
numbered  bond,  three  shall  become  due  and 
payable  each  year,  leaving  two  to  become  due 
and  payable  the  last  or  fortieth  year. 

We  have  now  noticed  all  of  the  objections 
made  by  counsel  to  the  bonds,  and  are  of 
the  opinion  that  none  is  well  based.  It  f)$l- 
lows  that  plaintlfF  is  entitled  to  the  relief 
sought. 

Let  a  peremptory  writ  of  mandate  Issue 
in  accord  with  the  prayer  of  the  petition. 

We  concur:  BEATTT,  C.  J.;  SHAW,  J.; 
SLOSS,  J.;    HENSHAW,  J.;    LORIGAN,  J. 

McFARIiAND,  J„  not  having  heard  the 
argument  in  this  case,  does  not  participate 
herein. 
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TRACT  et  al.  ▼.  COFFEY,  Judge  of  Superior 
Court.     (S.  F.  4,872.) 

(Supreme  Court  of  California.     April  3,  1908. 
Rehearing  Denied  April  30,  1908.) 

1.  Wills  —  Probate   Pboceedinos— Ordebb— 
Entby  in  Minute  Book  op  Coubt. 

Code  Civ.  Free.  §  1704,  provides  that  or- 
ders in  probate  proceedings  must  be  entered  at 
length  Id  the  minute  book  of  the  court.  An  or- 
der admitting  a  will  to  probate  recited  in  the 
caption:  "In  the  Superior  Court  of  the  City 
and  County  of  San  Francisco,  «  •  •  De- 
partment 9.  Probate."  The  order  was  signed 
by  the  judge.  In  thereafter  entering  the  or- 
der in  the  minute  book  the  Quoted  words  in  the 
caption  were  omitted,  and  the  word  "said"  in, 


the  phrase  "the  said  proob"  In  the  order  was 
also  omitted.  Held  that,  in  the  absence  of  a 
statute  expressly  authorizing  the  making  of  a 
memorial  of  the  terms  of  an  order  by  the  method 
of  writing  it  on  a  separate  piece  of  paper  sign- 
ed by  the  judge,  the  entry  of  the  order  was  suffi- 
cient notwithstanding  the  discrepancies  t>etween 
the  entry  and  the  order. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  49,  Wills,  t  809.1 

2.  Same  — Time  to  Appeal  —  CoMMENCEMENr 

OF  Peeiod — Entry   of  Oboeb. 

The  time  within  which  to  appeal  from  an 
order  admitting  a  will  to  probate  l>egins  to 
run  from  the  date  of  the  entry  of  the  order 
in  the  minute  book  of  the  court. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  49,  Wills,  {  828.] 

In  Bank.  Application  for  writ  of  mandate 
by  I^ura  E.  Tracy  and  others  against  James 
V.  Coftey,  as  judge  of  the  superior  court  of 
the  city  and  county  of  San  Ftancisco,  to  com- 
pel respondent  to  settle  a  bill  of  exceptions. 
Denied. 

Horace  W.  Philbrook  (W.  J.  Bartnett  and 
Wm.  T.  Baggett,  of  counsel),  for  petitioners. 
J.  C.  Campbell  and  Thomas  H.  Breeze,  for 
respondent. 

SHAW,  J.  The  petitioners  apply  for  a 
writ  of  mandate  to  compel  the  respondent,  as 
judge  of  the  superior  court  of  the  city  and. 
county  of  San  Francisco,  to  settle  a  bill  of 
exceptions  relating  to  the  proceedings  and  evi- 
dence taken  upon  the  making  of  an  order  ad- 
mitting to  probate  the  will  of  Jacob  Z.  Davi8» 
deceased,  the  purpose  of  the  petitioners  being 
to  use  the  said  bill  of  exceptions  upon  an  ap- 
peal to  the  Supreme  Court  from  said  order. 

The  order  in  question  was  made  on  August 
17,  1897,  and  was  entered  at  length  In  the 
regular  minute  book  of  the  department  of 
the  superior  court  on  S^tember  5, 1897.  The 
time  for  taking  the  appeal  therefrom  ex- 
pired on  November  4,  1897.  Before  this  en- 
try the  order  was  reduced  to  writing  and 
signed  by  the  judge.  The  document  as  sign- 
ed had  a  caption  at  the  top  of  its  first  page 
beginning  with  the  words:  "In  the  Superior 
Court  of  the  City  and  County  of  San  Fran- 
cisco, State  of  California,  Department  9. 
Probate."  In  entering  the  order  in  the  min- 
ute book  this  part  of  the  caption  was  omitted. 
At  another  place  in  the  entry  the  word  "said" 
of  the  phrase  "the  said  proofs,"  as  the  order 
was  drawn  in  the  document,  was  omitted. 
Claiming  that  these  omissions  vitiated  the 
act  of  entering  the  order  and  rendered  the 
entry  null  and  void,  the  petitioners  caused  it 
to  be  again  entered  in  the  minute  book  of  the 
court  on  July  31, 1907,  with  the  aforemention- 
ed part  of  the  caption  and  the  word  "said" 
carefully  Inserted.  Their  contention  now  Is 
that  this  latter  entry  is  the  only  valid  and 
effectual  entry  of  the  order  that  has  ever 
been  made,  and  that  the  time  wherein  they 
could  appeal  therefrom  did  not  begin  to  run 
until  that  date.  Acting  upon  that  theory, 
they  took  proceedings  for  an  appeal  to  this 
court  within  60  days  after  the  said  date,  and 
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asked  for  the  settlement  of  the  proposed  bill 
of  exceptions. 

The  variations  aforesaid  of  the  minute  book 
entry  of  September  5,  1897,  from  the  signed 
order,  did  not  vitiate  it,  or  annul  its  effect 
as  an  entry  of  the  order.  It  is  admitted  that 
that  entry  was  made  In  the  proper  minute 
book.  The  part  of  the  caption  omitted  was 
not  a  necvssary  part  of  the  order,  and  the 
omission  of  the  word  "said"  did  not  affect  the 
meaning  of  the  phrase,  and  was  of  no  impor- 
tance or  Bignlflcance.  There  is  no  statute  ex- 
pressly authorizing  the  making  of  a  memo- 
rial of  the  terms  of  an  order  of  the  superlw 
court  by  the  method  of  writing  it  on  a  sepa- 
rate piece  of  paper,  and  having  the  judge  at- 
tach his  signature  thereto.  It  has  become 
customary  to  do  so  In  many  Instances,  and 
the  courts  have  often  recognized  such  a  me- 
morial as  competent  evidence  of  the  terms  of 
the  order.  But  the  Code  (Code  Civ.  Froc.  ( 
1701)  expressly  requires  probate  orders  to  be 
entered  In  the  minute  tiook  of  the  court  It 
is  the  Older  there  entered  which  is  the  order 
of  the  court,  and  it  Is  the  date  of  the  entry 
of  this  order  which,  under  our  decisions,  set 
the  time  running  for  an  ai^peal.  In  making 
entries  in  the  minute  book  It  is  neither  neces- 
sary, nor,  so  far  as  we  are  advised,  custom- 
ary, to  begin  the  entry  of  each  order  with  a 
statement  of  the  name  of  the  court  In  which 
it  is  made.  The  fact  that  another  memorial 
exists  consisting  of  a  document  filed  with 
papers  in  the  case,  and  that  there  are  some 
slight  discrepancies,  such  as  those  above  men- 
tioned, between  the  filed  order  and  the  entry 
in  the  minute  book,  would  not  affect  the  va- 
lidity of  the  minute  entry,  nor  extend  the 
time  of  appeal  until  another  entry  was  made. 
The  petitioners  have  no  valid  appeal,  and  no 
right  to  any  bill  of  exceptions  on  the  appeal 
they  are  attempting  to  take. 

The  petition  Is  denied. 

We  concur  :  BEATTI,  C.  J. ;  HENSHAW, 
J.;  LORIGAN,  J.;  AXGELLOTTI,  J.; 
SLOSS,  J. 

UtCal.  307 

GREAT  WESTERN  GOLD  CO.  t.  CHAM- 
BERS.    (Sac.  1,444.) 
(Supreme  (Toart  of  California.    April  1,  1908.) 

1.  Appeal  —  Obdeb  Dintinq  Nkw  Tbial  — 
Scope  of  Review. 

Upon  an  aj^peal  from  an  order  denyioK 
a  new  trial,  review  is  limited  to  the  grounds 
upon  which  soch  a  motion  may  be  based,  enu- 
'merated  by  Code  Civ.  Proc.  §  657,  and  upon 
which  the  new  trial  was  asked ;  and  questioca 
relating  to  the  sufficiency  of  the  complaint,  rul- 
ings upon  demurrers,  and  the  sufficiency  of  the 
findings  to  support  the  judgment  cannot  be  con- 
sidered. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  U  3476-3482.] 

2.  Sake. 

The  failure  of  a  trial  court  to  find  npon 
a  material  issue  is  an  error  of  law,  and  error 
in  denying  a  new  trial  asited  on  that  ground 
may  be  review'ed  on  appeal  from  the  order. 

[Ed.  Note.— For  cases  in  point,  sw  Cent  Dig. 
vol.  3,  Appeal  and  Error,  $$  3476-3482.] 


8.  Saub  — Reoobd — Contents— Pkesehtaotoh 
OF  Grounds  fob  Review— Motions  fob 
New  Tbial. 

Though  it  was  not  essential  that  defend- 
ant's notice  of  intention  to  move  for  a  new 
trial,  on  judgment  for  plaintiff,  be  incorporated 
in  the  statement  on  appeal  or  the  bill  of  ex- 
ceptions, it  is  essential  to  the  Supreme  Court's 
right  to  review  the  trial  court's  action  on  the 
motion  tliat  it  should  appear  by  the  record  that 
the  ground  for  a  new  trial  presented  on  appeal 
was  presented  by  the  motion,  and  mere  gen- 
eral specifications  in  the  statement  or  bill  of 
exceptions  that  the  court  erred  in  rendering 
judgment  for  plaintiff  and  against  defendant 
are  not  sufficient  to  constitute  such  a  showing, 
[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  §{  230&-2809.] 

4.  Tbial— Finoinos—Failube  to  Make  Not 
Shown. 

Failure  to  find  upon  any  issne  of  fact,  in 
an  action  for  damages,  is  not  shown,  in  that 
the  judgment  being  for  $40,000,  while  the  find- 
ings show,  not  only  $40,000  damages  on  one 
transaction,  but  also  $11,700  on  other  trans- 
actions, there  is  nothing  by  which  the  sum 
awarded  can  be  referred  to  any  one  or  more 
of  the  particular  transactions  alleged. 

5.  Appeal  —  Review  —  Scope — Mattebb  Not 
Necessabt  to  Decision. 

On  appeal  from  an  order  denying  defend- 
ant a  new  trial  on  judgment  for  plaintiff  in  an 
action  for  damages,  based  on  several  transac- 
tions, the  Supreme  Court  need  only  review  find- 
ings and  alleged  errors  material  to  one  trans- 
action, where,  if  the  trial  court's  action  in  re- 
gard' to  that  transaction  was  correct,  it  ap- 
pears that  the  judgment  would  have  been  the 
same  aa  it  is,  though  the  findings  upon  all 
the  other  transactions  had  been  In  defendant's 
favor. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  {3331.1 

6.  Pbincipal  and  Agent  —  Execution  of 
Agency— Fraud— PuBCHASE  of  Pbopebtt— 
Right  to  Recoveb. 

A   company   having   directed   its   agent  to 

earchose  or  contract  to  purchase  property,  and 
e  having  conspired  to  defraud  the  company 
by  procuring  title  to  be  taken  for  $90,000  by 
one  who  gave  the  company  an  option  to  pur- 
chase for  $150,000,  $20,000  being  paid  down, 
the  comiiany  did  not  lose  its  right  to  recover 
from  the  agent  by  thereafter  paying,  with  knowl- 
edge of  the  fraud,  $110,00(5  to  dose  the  pur- 
cliase,  the  company  not  being  bound  to  rescind 
nor  to  resort  to  an  action  to  compel  a  convey- 
ance for  $90,000. 

7.  Same— Measubb  of  Damages. 

Where  a  company's  agent  for  the  purchase 
of  certain  property  conspired  to  defraud  it  by 
procuring  title  to  the  property  to  be  taken-  for 
$90,000  by  one  who  gave  the  company  an  op- 
tion to  purchase  for'  $150,0(X),  the  company 
could  recover  from  the  agent  the  difference  be- 
tween the  price  it  was  required  to  pay  to  com- 
plete the  contract  and  acquire  the  property  and 
the  sum  for  which  the  agent  and  his  confeder- 
ates actually  acquired  the  option. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  40,  Principal  and  Agent,  S  147.] 

8.  Appeal— Review— Obdeb  Refusiro  New 
Tbial. 

On  appeal  by  defendant  in  an  action  for 
damages,  from  an  order  denying  a  new  trial 
on  judi^nent  for  plaintiff,  he  may  not  assert 
the  defense  of  accord  and  satisfaction,  nor  of 
release  by  the  release  of  a  joint  tort-feasor, 
since,  so  far  as  the  facts  upon  which  defendant 
relies  are  shown  by  the  complaint  as  amended 
and  the  findings,  the  question  of  the  sufficiency 
of  the  complaint  and  findings  to  support  the 
judgment  cannot  be  considered,  and  since  neith- 
er defense  was  pleaded  below,  and  there  being 
no  finding   relative  to  the  matter  other   than 


Digitized  by 


Lioogle 


152 


96  PACIFIC  RBPORTBB. 


(CaL 


the  findlntr  In  accord  with  the  allegatloiu  of 
the  amendment  to  the  complaint. 

[Ed.  Note.— For  cases  in  point,  «ee  Cent  Dif. 
vol.  3,  Appeal  and  Error,  {|  3476-84S2.] 

In  Bank.  Appeal  from  Snperlor  Court, 
Shasta  County ;  Charles  M.  Head,  Jndge. 

Action  by  the  Great  Western  Gold  Company 
against  James  J.  Chambers.  From  an  order 
drying  defendant  a  new  trial  on  judgment 
for  plaintiff,  he  appeals.   Affirmed. 

Milton  S.  Hamilton,  for  appellant  Bush  A 
Perry,  Sweeney  &  Slssons,  and  Rickel,  Crock- 
er &  Tourtellot  (Morrison,  Cope  &  Brobeck,  of 
counsel),  for  respondent 

ANGELIiOTTI,  J.  This  is  an  appeal  by  de- 
foidant  from  an  order  denying  his  motion  for 
a  new  trial.  The  complaint  as  originally  filed 
was  for  an  accounting,  and  for  Judgment  for 
such  amount  as  should  be  found  due  plaintiff 
thereon.  It  was  alleged  that  defendant,  as  the 
agentand  general  manager  of  plalntlETln  Shasta 
county.  Gal.,  received  large  sums  of  money  for 
the  transaction  of  the  business  of  plaintiff,  and 
for  the  purpose  of  purchasing  for  plaintiff 
certain  mining  properties,  and  failed  to  ac- 
count for  the  same,  and  converted  a  large  por- 
tion thereof  to  his  own  use:  Various  transac- 
tions relative  to  the  Vandevere  group  of  mines, 
the  Murray  mine,  and  the  Roan  and  Putney 
mines,  whereby  defendant  improperly  obtained 
from  plaintiff  and  converted  to  his  own  use 
sums  aggr^atlng  $11,700,  were  alleged.  It  was 
further  alleged  that  on  or  about  September 
20,  1002,  defendant,  while  acting  as  the  agent 
and  trustee  of  plaintiff,  was  directed  to  pro- 
ceed to  Salt  Lake  City  and  purchase  or  pro- 
cure for  plaintiff  a  contract  for  certain  mines 
in  Shasta  county  known  as  the  "Afterthought" 
for  not  exceeding  $150,000;  that,  acting  un- 
der said  instructions,  defendant  proceeded  to 
Salt  Lake  City,  and  for  the  purpose  of  de- 
frauding plaintiff  in  the  matter  of  said  pur- 
chase entered  into  an  agreement  and  con- 
spiracy with  one  Snyder  and  one  Mitchell, 
whereby  Snyder  was  to  take  the  title  to  said 
mines  from  the  owner,  one  Tarbet,  for  $90,000, 
and  Snyder  was  thereupon  to  give  plaintiff 
an  optional  contract  for  the  purchase  for 
$160,000;  that  plaintiff,  without  knowledge  of 
said  conspiracy,  accepted  the  contract  from 
Snyder  at  the  suggestion  of  defendant,  and 
paid  thereon  to  Snyder  $20,000  as  a  first  pay- 
ment ($10,000  of  which  was  divided  between 
'  defendant  Snyder,  and  Mitchell),  the  balance 
to  be  paid,  $90,000  on  September  20,  1003,  and 
$40,000  on  March  20,  1904.  During  the  trial 
the  complaint  was  amended  by  adding  an  al- 
legation that  thereafter  plaintiff  paid  on  said 
contract  to  Snyder  the  sum  of  $110,000  in  full 
payment  and  discharge  of  the  same,  making  in 
all  the  sum  of  $130,000  paid  thereon,  whereby 
th«%  was  lost  to  plaintiff  and  plaintiff  was 
damaged  by  reason  of  said  fraudulent  agree- 
ment and  conspiracy  in  the  full  sum  of  $40,- 
000.  This  allegation  was  apparently  deemed 
denied.  The  trial  court  found  in  accord 
vitb  the  allegations  of  the  complaint  as  thus 


amoided  In  regard  to  the  Afterthought  trans- 
action, as  well  as  in  regard  to  the  other  trans- 
actions alleged,  and,  plaintiff  waiving  all 
claims  except  the  right  to  recover  $40,000^ 
rendered  Judgment  against  defendant  for  that 
sum. 

This  being  simply  an  appeal  from  the  ordtf 
denying  the  motion  for  a  new  trial,  some  of 
the  points  made  by  learned  counsel  for  appel- 
lant In  their  briefs  cannot  be  considered.  Up- 
on an  appeal  from  an  order  denying  a  new 
trial  the  appellate  court  is  limited  in  its  re- 
view of  the  action  of  the  trial  court  to  the 
grounds  upon  wbidi  sach  a  motion  may  be 
based  (Code  Civ.  Proc.  {  657),  and  upon  which 
the  new  trial  was  asked.  It  Is  well  estabiisb- 
ed  that  questions  relating  to  the  sufficioicy 
of  the  complaint  mlings  upon  demurrers,  and 
the  sufficiency  of  the  findings  to  support  the 
judgment  cannot  be  considered  on  such  an  ap- 
peal. Swift  V.  Occidental  M.  Co.,  141  CaL 
161,  74  Pac.  700 ;  Holmes  v.  Warren,  145  CaL 
457,  76  Pac.  954 ;  Brownlee  v.  Reiner,  147  CaL 
641,  82  Pac.  324;  Co.  Bank  v.  Jade,  148  CaL 
438,  83  Pac.  705,  113  Am.  St  Rep.  285; 
Wheeler  v.  Bolton,  92  CaL  167,  28  Pa&  658; 
Brlson  v.  Brison,  90  Cal.  323,  27  Pac  186. 
The  failure  of  the  trial  court  to  make  a  find- 
ing of  fact  upon  a  material  issue  renders  the 
decision  one  against  law,  and  error  In  ovav 
ruling  a  motion  for  a  new  trial  made  on  that 
ground  may  be  reviewed  on  appeal  from  the 
order.  Swift  v.  Occidental  M.  Co.,  supra. 
There  is,  however,  nothing  in  the  record  to 
indicate  that  any  such  failure  was  a  ground 
of  the  motion  made  in  the  lower  court  The 
notice  of  Intention  to  move  for  a  new  trial 
was  not  Incorporated  In  the  statement  or  bill 
of  exceptions,  and  it  was  not  essential  that  It 
should  be;  but  It  is  essential  to  our  right  to 
review  the  action  of  a  trial  court  on  motioo 
for  new  trial  that  it  should  appear  by  the 
record  that  the  ground  for  a  new  trial  present- 
ed here  was  presented  by  the  motion  in  the 
trial  court  The  record  being  otherwise  siloit 
upon  the  matter,  this  may  be  made  to  appear 
by  proper  specification  of  error  in  the  state- 
ment or  bill  of  exceptions  (Pico  v.  Cohn,  78 
Cal.  384,  20  Pac.  706;  Williams  t.  Hawley, 
144  Cal.  90,  77  Pac.  762) ;  but  manifestly  the 
mere  general  specifications  that  the  court  er- 
red In  rendering  Judgment  for  plaintiff  and 
against  defendant  are  not  sufficient  to  consti- 
tute such  a  showing.  Upon  the  record  b^ore 
us  we  cannot  assume,  for  the  purpose  of  re- 
viewing the  action  of  the  trial  court  that  one 
of  the  grounds  specified  on  the  motion  In  the 
lower  court  was  that  the  decision  was  against 
law.  Regardless  of  what  we  have  said  upon 
this  point  however,  It  is  not  pointed  out  by 
counsel  wherein  the  trial  court  failed  to 
make  a  finding  upon  any  material  issue.  The 
point  in  this  connection  appears  to  be  that  the 
Judgment  being  only  for  $40,<XX>,  \^ile  the 
findings  show,  not  only  the  $40,000  damage 
arising  from  the  Afterthought  transaction,  but 
also  $11,700  damage  arising  from  the  other 
transactions  specifically  alleged,  there  Is  notlf 
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log  by  which  the  sum  awarded  can  be  made 
referable  to  any  one  or  more  of  the  particular 
transactions  alleged.  This  clearly  does  not 
show  a  failure  to  find  upon  any  issue  of  fact. 
Upon  the  record  here  we  are  therefore  limited 
to  a  consideration  of  the  contention  that  the 
evidence  was  insufficient  to  support  the  mate- 
rial findings  of  fact  and  the  alleged  errors 
of  law  committed  by  the  trial  court  In  ruling 
upon  evidence.  It  is  further  clear  that  only 
those  findings  and  alleged  errors  that  are 
material  to  the  Afterthought  transaction  need 
be  considered  here;  for,  If  the  action  of  the 
trial  court  in  regard  to  that  matter  was  free 
from  error,  it  is  apparent  that  the  Judgment 
would  have  been  the  same  as  it  is,  even 
though  the  findings  upon  all  the  other  matters 
bad  been  in  favor  of  defendant  Robinson  v. 
PlacervlUe,  etc.,  R.  R.  Co.,  65  Cal.  266,  3  Pac 
878;  White  ▼.  Douglass,  71  Cal.  119,  11  Pac. 
860. 

There  is  ample  support  In  the  pleadings  and 
evidence  for  the  findings  In  accord  with  the 
allegations  of  the  original  complaint  as  to 
the  Afterthought  transaction,  and  also  for  the 
findings  in  accord  with  the  allegations  of  the 
amendment  relative  to  the  subsequent  pay- 
ment by  plaintiff  of  the  further  sum  of  $110,- 
000  in  full  payment  of  the  amount  due  under 
the  Snyder  option,  as  reduced  by  stipulation 
of  the  parties.  It  is  earnestly  contended  that 
the  finding  as  to  the  damage  resulting  to 
plaintiff  therefrom,  which  is  as  foUowB: 
"Whereby  there  was  lost  to  said  plaintiff, 
and  plaintiff  was  damaged  by  reason  of  said 
fraudulent  agreement  and  conspiracy  and 
acts  upon  the  part  of  said  defendant  in  the 
full  sum  of  $40,000"— is  not  sustained  by  the 
evidence.  This  finding  appears  to  have  been 
attacked  by  proper  specification  of  Insuffi- 
ciency of  evidence  to  support  it  The  con- 
tention In  this  behalf  Is  based  on  the  fact 
alleged  to  have  been  shown  by  the  evidence 
that  all  the  money  paid  to  Snyder  by  plain- 
tiff on  account  of  such  transaction,  except 
the  $20,000  paid  at  the  time  of  the  giving  of 
the  option,  viz.,  $110,000  was  paid  after  plain- 
tiff had  obtained  full  knowledge  of  the  fraud- 
ulent conspiracy  between  defendant,  Snyder, 
and  Mitchell,  and  it  is  also  claimed  that,  al- 
though plaintiff,  to  obtain  the  property  cov- 
ered by  the  option,  paid  $40,000  more  than 
It  would  have  paid  if  it  had  not  been  for 
the  wrongful  and  fraudulent  acts  of  Its 
agent,  if  any  injury  was  caused  plaintiff  in 
the  matter,  it  was  caused  solely  by  the  pay- 
ment voluntarily  made  by  plaintiff  with  full 
knowledge  of  all  the  facts.  We  are  unable  to 
see  how  defendant  can  be  heard  to  assert 
that  this  loss  was  not  caused  by  his  wrong- 
ful acts.  By  reason  of  his  willful  and  fraud- 
ulent breach  of  trust  plaintiff  had  accepted 
•an  option  to  purchase  for  $150,000  property 
which  it  desired  to  acquire,  and  for  which 
it  was  willing  to  pay,  if  necessary,  as  much 
as  that  sum,  when,  as  a  matter  of  fact,  the 
purchase  price  to  the  defendant  was  only 
$90,000,  and  plaintiff,  but  for  the  fraudulent 


acts  of  defendant  In  regard  thereto,  would 
have  been  given  an  option  to  acquire  the 
property  for  a  consideration  of  $90,000.  If 
by  reason  of  such  acts  it  paid  more  than  $90,- 
000  for  the  property,  it  was  necessarily  dam- 
aged thereby  to  the  extent  of  the  difference 
between  $90,000  and  the  sum  actually  paid. 
Admittedly  plaintiff,  desiring  to  have  the 
property,  was  not  required  to  rescind  upon 
discovery  of  the  fraud.  Nor  was  it  required 
to  resort  to  an  action  to  compel  a  conveyance 
upon  payment  of  $90,000.  Notwithstanding 
knowledge  of  the  fraud  on  the  part  of  plain- 
tiff, the  result  of  such  action  might  be  In 
some  degree  uncertain,  and  plaintiff  was  not 
required  to  take  the  chance  of  thus  losing  the 
opportunity  of  purchasing  the  property.  It 
is  not  disputed  that  a  party  thus  defrauded 
may  upon  discovery  of  the  fraud  complete 
his  contract,  and  then  maintain  an  action  for 
the  damages  caused  him  thereby.  Such  dam- 
age in  the  case  at  bar.  It  appears  very  clear 
to  us,  was  the  amount  of  the  difference  be- 
tween the  price  which  plaintiff  was  required 
to  pay  to  complete  the  contract  and  acquire 
the  property  and  the  sum  for  which  defend- 
ant and  his  confederates  actually  acquired 
the  option.  See  King  v.  Wise,  43  Cal.  C28; 
Calmon  v.  Sarrallle,  142  Cal.  642,  76  Pac. 
486.  It  does  not  assist  defendant  in  his  con- 
tention that  the  evidence  is  Insufllcleut  to 
sustain  the  finding  of  $40,000  damage  that 
plaintiff  obtained  a  reduction  of  $20,000  ou 
the  original  price  from  Snyder,  thereby  re- 
ducing the  amount  of  damage  from  $60,000 
to  $40,000.  By  the  contrivance  of  defendant, 
and  for  the  purpose  of  enabling  him  to  profit 
at  the  expense  of  his  principal,  the  property 
which  plaintiff  desired  to  acquire  had  been 
placed  within  the  control  of  Snyder,  and 
plaintiff  could  not  obtain  the  same  without 
acceding  to  the  demands  of  Snyder  under  the 
option  given,  except  by  resorting  to  an  ac- 
tion against  him  to  compel  a  conveyance, 
which  might  well  turn  out  to  be  impracti- 
cable or  without  efficacy.  This  chance  of  los- 
ing the  property  it  was  not  required  to  take. 
It  had  the  clear  right  to  pay  Snyder  the  full 
amount  of  the  $130,000  that  remained  due 
on  the  option,  and  then  maintain  an  action 
against  the  defendant  for  the  $60,000  loss 
which  would  thus  have  been  caused,  and  the 
only  effect  of  obtaining  from  Snyder  a  re- 
ductlcm  of  $20,000  on  the  amount  to  be  paid 
to  obtain  the  property,  so  far  as  the  amount 
of  damage  caused  by  defendant's  acts  was 
concerned,  was  to  reduce  the  amount  of  dam- 
age by  $20,000  to  defendant's  benefit.  It  still 
remained  that  plaintiff  was  damaged  by  the 
acts  of  defendant  In  the  sum  of  $40,000. 

It  Is  urged  that  the  acceptance  by  plaintiff 
of  the  proposition  of  Snyder  to  accept  $20,- 
000  less  than  the  amount  originally  named  as 
the  purchase  price  In  the  option,  and  the  pay- 
ment by  It  to  Snyder  of  the  $110,000  there- 
under, had  the  effect  to  release  the  defendant 
from  all  liability  for  damages  "upon  the  prin- 
ciples  governing   accord  and   satisfaction," 
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and  that  In  any  event  defendant  was  releas- 
ed from  all  claim  of  damage  by  what  Is  said 
to  have  been  a  release  of  Snyder,  a  Joint  tort- 
feasor. It  is  not  necessary  to  discuss  on  its 
merits  either  of  these  points,  for  it  is  clear 
that  neither  is  available  to  defendant  <m  this 
appeal.  So  far  as  the  facts  upon  which  de- 
fendant relies  in  this  behalf  are  shown  by 
the  complaint  as  amended  and  the  findings  of 
the  trial  court,  it  is  only  necessary  to  again 
state  that  the  question  of  the  snfflciency  of 
the  complaint  and  findings  to  support  the 
Judgment  cannot  be  considered  on  an  appeal 
from  an  order  denying  a  new  trial.  Neither 
the  defense  of  accord  and  satisfaction  nor 
that  of  release,  both  of  which  are  affirmative 
defenses,  was  pleaded  by  defendant  In  the 
lower  court,  and  there  is  no  finding  of  fact 
relative  to  the  matter  other  than  the  finding 
In  accord  with  the  allegations  of  the  amend- 
ment to  the  complaint  whldi  we  have  al- 
ready set  forth.  Except  as  to  the  damage 
thereby  fonnd  to  have  been  suffered  by  plain- 
tiff by  reason  of  defendant's  acts,  this  find- 
ing was  not  attacked  by  any  specification  of 
insufficiency  of  evidence  to  sustain  it,  and 
the  evidence  shows  it  to  be  in  accord  with 
the  undisputed  evidence  given  on  the  trial. 

Only  three  alleged  errors  in  rulings  on  evi- 
dence are  pointed  out  in  appellant's  briefs. 
The  first  two  rulings  claimed  to  be  erroneous 
could  not  by  any  possibility  have  affected  the 
resuH  as  far  as  the  Afterthought  transaction 
was  concerned,  and  it  Is  unnecessary  to  de- 
termine whether  they  were  technically  wrong. 
The  third  ruling  was  one  excluding  certain 
documentary  evidence  offered  by  defendant. 
The  evidence  so  offered  was  clearly  imma- 
terial and  Irrelevant  to  any  Issae  In  the  case, 
and  the  ruling  of  the  lower  court  was  cor- 
rect. 

The  order  denying  a  new  trial  Is  affirmed. 

We  concur:  BBATTT,  C.  J.;  SHAW,  J.; 
McFARLAND,  J.;  LORIGAN,  J.;  HEN- 
SHAW,  J.;  SLOSS,  J. 

153  Cal.  S14 

PEARSALL  et  al.  v.  HENRY  et  al.     (9.  T. 

4,355.) 
(Supreme  Court  of  California.    Nov.  19.  1907.) 

1.  CoNTEACTS— Written   Contracts— Modifi- 
cation BT  Pa BOL— "Executed  Agreement." 

Under  Civ.  Code,  i  1C98,  providinic  that  a 
written  contract  may  be  altered  by  a  contract 
in  writing  or  by  an  executed  oral  afn-eement,  and 
section  1661,  declaring  that  an  executed  axree- 
ment  is  one  the  object  of  which  is  fully  perform- 
ed, an  oral  agreement  alterinK  a  written  con- 
tract is  not  enforceable,  unless  its  terms  have 
been  fully  performed  by  both  parties. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig 
vol.  11.  Contracts,  J  1123.1 

2.  Same  —  Substitution  of  Paboi.  Aobee- 

MENT. 

AVTiere  the  parties  to  a  written  contract 
made  an  oral  settlement  of  their  differences  due 
to  disputes  as  to  their  rights  under  the  contract, 
and  the  oral  settlement  imposed  new  obliKBtions 
on  the  parties,  and  each,  in  consideration  of  the 
new  promises,  agreed  to  do  things   which  he 


was  not  bonnd  to  perform  under  the  contract, 
the  contract  was  abrogated,  and  the  oral  settle- 
ment took  its  j^ace,  and  it  was  not  affected  by 
Civ.  Code,  fi  1698,  providing  that  a  contract  in 
writing  may  be  altered  only  by  a  contract  in 
writing  or  by  an  executed  oral  agreement. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  11,  Contracts,  g  1123.1 

3.  Specific  Pebfobvancb  —  Past  Pebfobm- 
ANCE  OF  Pabol,  Contbaot  Within  thb 
Statute  of  Frauds. 

An  oral  agreement  bonnd  plaintiff  to  convey 
to  defendant  land  in  one  county,  and  bonnd 
defendant  to  convey  to  plaintiff  an  interest  in 
land  in  another  county.  Plaintiff  performed  bis 
part  of  the  agreement.  Held,  that  he  could,  not- 
withstanding the  statute  of  frauds,  compel  pei^ 
formance  by  defendant,  under  the  rule  that, 
where  there  is  an  oral  agreement  by  which  each 
of  the  parties  is  to  convey  land  to  the  other,  the 
conveyance  by  one  on  the  faith  of  the  agreement 
is  such  part  performance  as  will  in  equity  take 
the  case  out  of  the  operation  of  the  statute, 
though  he  could  not  sue  at  law. 

[Ed.  Note. — For  cases  in  point,  nee  Cent.  Dig. 
vol.  44,  Specific  Performance,  §g  120,  121.1 

4.  Same— Acts  CoRBTiruTiNG  Pabt  Pebfobk- 
AncE. 

Acts  to  constitute  a  part  performance  of  a 
parol  contract,  unenforceable  under  the  statute 
of  frauds,  must  have  been  done  with  a  view  to 
carry  out  the  contract,  and,  when  so  done,  the 
contract  is  enforceable. 

[Ed.  Note.— For  casen  in  point,  see  Cent.  Dig. 
vol.  44,  Specific  Performance,  S  124.1 

5.  Same— Question  of  Fact. 

Whether  acts  were  done  with  a  view  to 
carry  out  a  parol  contract  unenforceable  under 
the  statnte  of  frauds,  so  as  to  constitute  a  part 
performance  thereof,  is  a  qnestion  of  fact. 

6.  Appeal  —  Review  —  F^ndinos  or  Tbiai. 
Court— Conclusiveness. 

Where  the  evidence  is  conflicting,  the  find- 
ings of  the  trial  court  are  conclusive  on  app^. 
[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  §§  3983-3989.1 

7.  TRIAI/— BINDINGS    OF    FAPT— SUFFICIENOT. 

Where  the  ultimate  question  was  how  mnoh 
a  party  had  expended  in  purchasing  land,  and 
the  court  found  on  sufficient  evidence  the  amount 
expended,  an  error  in  a  finding  as  to  the  price 
per  acre  was  immaterial. 

8.  Evidence  —  Parol  Evidence  —  WBixraif 
Contracts— Want  of  Conbidebation. 

Want  of  consideration  for  a  contract  in 
writing  may,  when  properly  pleaded,  be  shown 
by  parol. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  20,  Evidence,  gg  1981-1989.] 

9.  Same  —  Pabol  Contract  Supersedino 
Written  Contract— Proof— Admissibilitt. 

Parol  evidence  of  a  contract  superseding  a 
contract  in  writing  is  competent. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  20,  Evidence,  {  2052.] 

10.  Same— Ambiguous  Contbacis- Evidbncs 
—A  dmissibilitt. 

Where  a  written  contract  is  ambiguous, 
proof  of  the  circumstances  surrounding  its  ex- 
ecution and  of  what  was  said  in  regard  to  the 
ambiguous  provisions  is  admissible. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  20,  Evidence,  gg  2085-2101.1 

11.  Appeal  —  Harmless  Ebbob— Ebboneottb 
Admission  of  Evidence. 

The  erroneous  admission  of  evidence,  which 
does  not  support  the  claim  of  the  successful  par- 
ty, does  not  justify  a  reversal  on  the  appeal  of 
the  defeated  party. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  gg  4153-1160.] 
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12.  Saui:— Disposition  of  Cause  on  Appeai.. 
Where  the  error  in  the  findinRS  of  fact  on 
one  issue,  ariains  from  the  insufficiency  of  the 
evidence  to  support  it,  does  not  affect  the  prop- 
er findings  on  other  issues,  the  cause  will  be 
remanded  for  retrial  on  such  issue  alone. 

Department  1.  Appeal  from  Superior 
Court,  City  and  Coun^  of  San  Ftandsco; 
Frauic  J.  Murasky,  Judge. 

Action  by  H.  May  Pearsall  and  another 
against  James  E.  Henry  and  others,  copart- 
ners under  the  firm  name  of  3.  B.  Henry  & 
Sons.  From  a  Judgment  for  plalntiffa,  de- 
fendants appeal.     Reversed  and  remanded. 

Louis  Titus,  H.  M.  Wright,  and  Titus, 
IVrlgtat  &  Creed,  for  appellants.  Campbell, 
Metson  &  Campbell  and  J.  N.  Glllett  (Philip 
Hansfield,  of  counsel),  for  respondents. 

SLOSS,  J.  This  action  was  brought  by 
Clarence  E.  and  H.  May  Pearsall,  husband 
and  wife,  against  James  E.,  Oeorge  E.,  John 
H.  and  Charles  B.  Henry,  copartners  under 
the  firm  name  of  J.  E.  Henry  &  Sons.  The 
-complaint  alleges  that  the  plaintiff  Clarence 
E.  Pearsall  during  the  months  of  February, 
Harch,  and  April,  1901,  purchased  a  tract  of 
redwood  timber  land  in  Del  Norte  county.  In 
this  state,  and  paid  thereon  as  part  of  the  pur- 
chase price  and  for  securing  the  title  the  sum 
«f  $39,009.61,  $6,400  of  which  belonged  to  bl8 
wife,  H.  May  Pearsall ;  that  t^e  said  Clarence 
E.  Pearsall  also  expended  as  incidental  and 
necessary  expenses  in  purchasing  said  lands 
the  further  sum  of  $5,000,  or  thereabouts. 
It  Is  alleged  that  on  or  about  the  23d  day  of 
April,  1901,  the  defendants  promised  and 
agreed  with  the  plaintiffs  that,  if  the  plain- 
tiffs would  convey  said  lands  to  them,  they, 
the  defendants,  would  in  the  latter  part  of 
May,  1901,  pay  to  plaintiffs  the  money  they 
liad  paid  upon  such  lands  as  aforesaid,  ana 
the  moneys  expended  by  Clarer">  B.  Pearsall 
as  expenses  in  obtaining  the  same.  It  is  then 
averred  that  the  plaintiffs,  relying  upon  this 
promise,  conveyed  all  of  said  lands  to  the  de- 
fendants, but  that  said  defendants  have  failed 
and  refused  to  pay  any  part  of  said  moneys 
to  plaintiffs.  The  complaint  sets  forth  an 
assignment  by  Clarence  E.  Pearsall  to  H.  May 
Pearsall  of  all  his  right,  title,  and  Interest  In 
and  to  said  sums  of  money,  and  asks  Judg- 
ment against  the  defendants  for  the  amounts 
so  alleged  to  have  been  paid  for  securing  the 
lands  and  for  expenses. 

The  defendants  answered,  denying,  among 
other  things,  the  making  of  the  alleged  agree- 
ment, and  denying  that  the  lands  bad  been 
conveyed  to  them  pursuant  to  any  such  agree- 
ment. The  position  of  the  defendants  is  clear- 
ly set  forth  in  their  pleadings,  which  include, 
in  addition  to  an  answer,  a  counterclaim  and 
a  cross-complaint.  They  allege  that  the  con- 
veyance set  forth  in  the  complaint  had  been 
made  pnrsuant  to  the  terms  of  two  written 
agreements  between  the  defendants  and  the 
plaintiff  Clarence  E.  Pearsall.  The  first  of 
these  bears  date  the  20th  day  of  October,  1900, 


and  after  reciting  that  the  parties  of  the  first 
part  (the  appellants  herein)  contemplate  pur- 
chasing from  the  California  Redwood  Com- 
pany a  tract  of  land  in  the  county  of  Hum- 
boldt containing  16.800  acres,  or  thereabouts, 
at  the  price  of  $30  per  acre,  and  that  said 
California  Redwood  Company  has  promised 
to  Pearsall  a  commission  of  2%  per  cent  on 
said  price  for  making  said  sale,  declares  that 
the  Henrys  agree  that.  In  the  event  of  thdr 
purchasing  the  said  tract  of  land  from  the 
California  Redwood  Company,  they  will  sell 
to  Pearsall  at  the  price  of  $40,000  an  Interest 
In  the  tract  bearing  such  relation  to  the  whole 
tract  as  $40,000  bears  to  the  entire  purchase 
price,  less  the  commission.  By  this  agreement 
Pearsall  agrees  to  purchase  said  Interest  and 
that  be  "will,  In  addition,  pay  said  parties 
of  the  first  part  any  and  all  commission  he 
may  receive  from  the  California  Redwood 
Company."  This  agreement  considered  by  it- 
self bad  no  reference  to  the  lands  mentioned 
in  the  complaint  herein,  but  It  was  supple- 
mented by  the  making  of  a  second  agreement 
dated  February  8,  1901,  which  provides  that, 
"in  consideration  of  certain  favors  extended 
to  the  party  of  the  first  part  (Pearsall)  by 
the  party  of  the  second  part  (J.  E.  Henry  & 
Sons)  In  the  purchase  of  redwood  timber  lands 
in  the  county  of  Humboldt,  the  party  of  the 
first  part  hereby  agrees  to  purchase  for  the 
party  of  the  second  part  certain  redwood  tim- 
ber lands  in  the  connty  of  Del  Norte,  in  the 
state  of  California,"  in  certain  described  town- 
ships and  sections.  The  agreement  goes  on 
to  recite  that  Pearsall  has  already  secured  op- 
tions on  the  lands  which  the  parties  of  the 
second  part  expect  to  purchase,  and  that 
papers  In  escrow  are  lodged  In  bank,  and  pro- 
vides that  Pearsall  Is  to  make  out  a  list  show- 
ing the  above  tracts  of  land  on  which  he  has 
options,  together  with  the  names  of  the  owners 
and  number  of  acres  contained  In  each  tract 
and  the  price  per  acre  which  the  several  own- 
ers are  to  receive  for  their  lands.  On  such 
tracts  as  the  purchase  price  Is  $15  per  acre  or 
under,  Pearsall  is  authorized  by  J.  E.  Henry 
&  Sons  to  purchase,  paying  for  same  the 
prices  agreed  upon  between  the  present  own- 
ers and  Pearsall,  but  Pearsall  is  not  to  buy 
any  of  the  tracts  of  land  mentioned  for  a  price 
exceeding  $15  per  acre,  without  special  in- 
struction from  the  Henrys,  "all  deeds  to  be 
made  in  the  names  of  the  parties  of  the  second 
part  who  are  to  pay  the  prices  at  which  the 
lands  are  now  deeded  In  escrow."  The  Henrys 
agree  to  furnish  Pearsall  necessary  funds  to 
secure  the  different  tracts.  The  parties  of  the 
second  part  further  agree  to  pay  the  expenses 
of  the  party  of  the  first  part  while  he  Is  en- 
gaged in  securing  the  deeds  provided  for,  said 
expenses  not  to  exceed  $250.  It  Is  the  pur- 
chase of  the  land  In  Del  Norte  county  de- 
scribed In  this  agreement  of  February  8, 1901, 
that  gives  rise  to  the  present  controversy. 

In  the  pleadings  on  the  part  of  the  defend- 
ants it  is  alleged  that  in  December,  1900.  they 
purchased  the  16,800  acres  of  land  In  Hum- 
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boldt  county  mentioned  In  the  agreement  of 
October,  1900,  and  that  Pearsall  received  as 
a  comml88i<m  for  making  such  sale  the  sum 
of  $89,000.  This  Is  alleged  to  be  far  In  ex- 
cess of  any  sum  paid  by  Pearsall  for  the  lands 
purchased  by  him  under  the  contract  of  Feb- 
ruary, 1901.  By  their  counterclaim  the  de- 
fendants ask  judgment  against  Pearsall  for 
the  excess,  and  by  their  cross-complaint  they 
seek  an  accounting  of  the  balance  of  commis- 
sions that  may  remain  in  Pearsall's  hands. 
The  cross-compIalnt  also  se^s  to  comjiel  the 
conveyance  of  320  acres  of  land  claimed  to  be 
a  part  Of  the  tract  purchased  by  Pearsall  for 
the  Henrys,  and  by  Pearsall  conveyed  to  J.  N. 
Qlllett,  who  Is  made  a  party  defendant  to  the 
croBs-compIalnt.  The  answer  to  the  cross- 
complaint  does  not  deny  the  execution  of  the 
written  instmmffnts  in  question,  but  alleges 
that  these  instruments  were  executed  by  Pear- 
sall without  consideration ;  alleges  that,  after 
the  making  of  these  agreements,  differences 
had  arisen  between  Pearsall  and  the  defend- 
ants regarding  their  rights  and  obligations 
arising  out  of  their  several  contracts;  and 
that  subsequently  Pearsall  and  the  Henrys 
entered  into  a  new  agreement  for  the  purpose 
of  settling  all  of  the  matters  in  controversy; 
and  that,  by  this  new  contract,  it  was  agreed 
that  the  parties  were  to  convey  to  the  defend- 
ants all  of  the  lauds  secured  by  Pearsall,  and 
that  the  defendants  should  pay  to  the  plain- 
tiffs all  simis  of  money  paid  by  them  for  the 
purchase  of  lands  in  Del  Norte  county,  and 
the  expenses  incurred  in  securing  the  same. 
The  defendants  also  agreed,  as  is  alleged,  to 
waive  all  claims  which  they  had  for  commis- 
sions received  by  Pearsall  on  the  sale  or  the 
lands  in  Humboldt  county  purchased  from  the 
California  Redwood  Company,  except  2%  per 
cent,  of  the  purchase  price,  which  bad  here- 
tofore been  paid  by  Pearsall  to  the  defendants. 
Plaintiffs  allege  that  their  conveyance  of  the 
land  In  Del  Norte  county  was  made  In  reli- 
ance upon  this  agreement.  From  this  sum- 
mary of  the  pleadings  it  will  be  seen  that 
there  Is  no  controversy  about  the  fact  that 
plaintiffs  did  convey  to  defendants  the  land  in 
Del  Norte  county.  The  real  dispute  Is  as  to 
the  agreement  under  which  this  conveyance 
was  made;  the  defendants  claiming  that  it 
was  made  by  virtue  of  the  written  agreement 
above  described,  and  the  plaintiff  contending 
that  these  written  agreements  were  abrogated 
and  superseded  by  a  new  and  different  agree- 
ment. More  speciflcally,  the  difference  be- 
tween the  parties  relates  to  the  commissions 
to  be  paid  by  Pearsall  to  the  Henrj-s  upon  the 
sale  of  the  lands  in  Humboldt  county.  If,  as 
claimed  by  the  plaintiffs,  only  2%  per  cent, 
of  the  purchase  price  paid  on  the  Humboldt 
transaction  was  to  be  turned  over,  defendants 
are  largely  Indebted  to  the  plaintiffs.  On  the 
other  hand,  if,  as  is  contended  by  the  defend- 
ants, Pearsall  was  bound  to  account  to  them 
for  the  total  commission  amounting  to  $89,000, 
this  amount  was  sufficient  to  repay  him  for 
all  advances  made  in  acquiring  the  Del  Norte 


lands,  and  to  leave  a  large  balance  due  from 
him  to  the  defendants. 

The  findings  and  Judgment  were  In  favor 
of  the  plaintiffs.  So  far  as  concerns  the  con- 
veyance of  the  Del  Norte  lands  to  defendants, 
the  court  finds  that  the  written  agreements 
of  October  20,  1900,  and  Febrimry  8,  1901, 
respectively,  were  executed  as  alleged  in  the 
answer  and  cross-complaint ;  that  between  the 
1st  day  of  February,  1001,  and  the  23d  day 
of  April,  1901,  the  plaintiff  Clarence  E.  Pear- 
sall purchased  In  his  own  name,  and  partially 
paid  for  from  his  own  funds,  a  tract  of  red- 
wood timber  land  situated  in  Del  Norte  coun- 
ty, containing  8,115  acres;  that  he  expended 
in  purchasing  said  land  the  sums  of  |4,050 
for  expenses,  and  $39.0C9.(il  on  account  of 
the  purchase  price,  the  cost  of  said  land  to 
him  having  been  $12.50  per  acre,  exclusive  of 
expenses.  It  Is  found  that  Pearsall  received 
$8.0,000  as  commissions  on  the  sale  of  the 
10,800  acres  of  Humboldt  land,  and  that  of 
tills  sum  $14,000  had  been  paid  to  defendants. 
It  is  further  found  that  In  the  month  of 
April,  1901,  disputes  arose  between  Pearsall 
and  the  defendants  growing  out  of  tlielr  writ- 
ten agreements;  Pearsall  claiming  that  the 
agreement  of  February  8,  1901,  had  been  ob- 
tained from  him  by  fraud,  and  the  defendants 
claiming  that  they  were  entitled  to  the  lands 
purchased  by  Pearsall  at  the  exact  price  paid 
for  the  same,  without  allowing  any  commis- 
sion or  expenses,  which  claim  was  by  said 
Pearsall  denied,  he  claiming  that  the  defend- 
ants were  to  pay  $1,'>.20  per  acre  for  said 
lancLs.  The  defendants  also  demanded  that 
said  lands  be  Immediately  deeded  to  them; 
Pearsall  claiming  that  there  should  be  no 
conveyance  until  he  had  been  paid  at  the 
price  of  $15.20  per  acre.  The  finding  as  to  the 
new  agreement  upon  which  this  suit  is  found- 
ed is  in  the  following  words :  "That  upon  the 
23d  day  of  April,  1901,  plaintiff  Clarence  E. 
Pearsall,  and  the  defendant  James  E.  Henry. 
rei)re8entlng  the  firm  of  J.  E.  Henry  &  Sons, 
met  in  the  city  of  Eureka,  state  of  California, 
and  made  a  full  and  complete  verbal  settle- 
ment of  all  accounts  existing  between  them 
as  follows:  Said  James  E.  Henry,  for  said 
J.  E.  Henry  &  Sons,  agreed  with  said  Pear- 
sall that  for  and  in  consideration  of  said 
Pearsall  waiving  all  claims  and  demands 
against  defendants  over  and  in  excess  of 
$12.50  per  acre  upon  the  lands  which  had 
been  purchased  by  him,  to  wit,  the  8.115  acres 
in  the  county  of  Del  Norte,  state  of  Califor- 
nia, and  deeding  said  lands  at  once  to  defend- 
ants, that  defendants  would  faithfully  carry 
out  the  terms  of  the  agreement  of  October  20, 
1900,  in  relation  to  deeding  said  Pearsall  the 
amount  of  said  lands  represented  by  his  $40.- 
OOO  purchase  as  shown  by  said  agreement; 
that  defendants  would  waive  any  and  all 
claims  to  any  commissions  under  said  agree- 
ment, save  and  except  2%  per  cent  which  de- 
fendants had  theretofore  received,  and  would 
repay  said  Pearsall  the  entire  amount  of  inon- 
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ey  be  bad  paid  out  of  his  own  and  his  wife's 
funds  in  the  purchase  price  of  said  8,116 
acres  of  land  In  Del  Xorte  county  aforesaid, 
and  would  repay  said  Pearsall  any  and  all  ex- 
penses he  had  incurred  in  the  purchase  of 
said  lands,  and  that  said  defendants  would 
pay  said  sums  of  money  on  or  about  the  first 
day  of  June,  1901 ;  that  said  Pearsall  accept- 
ed the  terms  of  said  agreement  and  fully 
agreed  thereto."  The  court  found  that  Pear- 
sall made  the  conveyance  as  provided  in  said 
agreement ;  that  no  part  of  the  moneys  paid 
by  him  for  said  lands  or  expenses  Incurred 
by  him  has  been  repaid;  that  he  had  trans- 
ferred bis  claim  against  defendants  to  his 
coplalntiff,  H.  May  Pearsall,  and  directed 
judgment  in  favor  of  H.  May  Pearsall  for  the 
sum  of  $43,650.61,  with  interest,  the  total 
amounting,  at  the  date  of  the  findings,  to  $51,- 
876.95.  Judgment  for  this  amount  and  costs 
followed,  and  the  defendants  appeal  from  the 
Judgment  and  from  an  order  denying  their 
motion  for  a  new  triaL 

Many  of  the  findings  of  the  court  are  at- 
tacked as  unsuMwrted  by  the  evidence.  Be- 
fore proceeding  to  the  examination  of  these 
points,  we  shall  consider  the  contention  of 
tbe  appellants  that  the  findings,  even  if  sus- 
tained by  tbe  evidence,  do  not  support  the 
judgment  The  argument  In  this  regard  is 
based  primarily  upon  the  proposition  that 
tbe  alleged  agreement  of  April  23,  1901,  by 
Tirtue  of  which  the  parties  settled  all  of  their 
then  existing  differences,  and  agreed  upon  an 
Immediate  conveyance  by  Pearsall  of  tbe 
lands,  was  void  and  unenforceable  because 
not  in  writing.  The  defendants  urge  that 
this  oral  agreement  of  April  23d  was  a  mere 
modification  or  alteration  of  some  of  tbe 
terms  of  the  agreements  of  October,  1900,  and 
Febraaiy,  1901 ;  and  since  it  was  still  execu- 
tory was  void  under  tbe  provisions  of  section 
1698  of  the  Civil  Code.  That  section  reads 
as  follows:  "A  contract  in  writing  may  be 
altered  by  a  contract  in  writing  or  by  an  exe- 
cuted oral  agreement,  and  not  otherwise." 
According  to  section  1661  of  the  Civil  Code 
an  executed  agreement  Is  one  "the  object  of 
which  Is  fully  performed.  All  others  are  ex- 
ecutory." If  tbe  agreement  of  April  23,  1901, 
Is  to  be  regarded  as  a  mere  modification  or 
alteration  of  the  then  existing  agreements, 
it  mnst  be  conceded  that  It  was  not  executed 
within  tbe  meaning  of  section  1698,  and  Is 
therefore  not  now  enforceable.  An  oral 
agreement  altering  a  written  agreement  Is 
not  executed  unless  Its  terms  have  been  fully 
performed.  Performance  on  the  one  side  is 
not  snfllcient.  There  must  be  a  complete  exe- 
cution of  the  obligations  of  both  parties  in 
order  to  bring  the  modification  within  the 
terms  of  tbe  statute.  Henehan  v.  Hart,  127 
Cal.  657,  60  Pac.  426;  Thompson  v.  Gomer, 
104  Cal.  168,  87  Pac.  900,  43  Am.  St  Rep. 
105;  Piatt  ▼.  Butcher,  112  Cal.  634,  44  Pac. 
1060;  Mackenzie  v.  Hodgkbi,  126  Cal.  591, 
59  Paa  S6,  77  Am.  St  Rep.  200;  Harloe  t. 


Lamble,  132  Cal.  133,  64  Pac.  88.  But  we 
think  the  agreement  of  April  23,  1901,  as 
the  same  is  found  by  the  court,  was  not  a 
modification  or  alteration  of  the  written 
agreements,  but  was  a  new  agreement  super- 
seding those  then  existing.  The  finding  which 
has  already  been  quoted  at  length  does  not 
indicate  that  tbe  parties  Intended  to  alter 
one  or  more  of  the  terms  of  the  written  agree- 
ments, leaving  those  agreements  in  other  re- 
spects to  remain  In  force.  The  idea  conveyed 
by  the  finding  is  that  these  agreements  were 
virtually  abrogated,  and  that  the  new  oral 
agreement  was  to  take  their  place.  It  impos- 
ed new  obligations  upon  the  parties,  and 
each,  in  consideration  of  new  promises  then 
made  by  tbe  other,  agreed  to  do  acts  which, 
according  to  bis  own  contention,  he  was  not 
then  bound  to  perform.  To  such  new  agree- 
ment, substituted  for  an  existing  written 
agreement,  section  1C98  of  the  Civil  Code  has 
no  application.  Stockton,  etc.,  Works  v. 
Glenn's  Falls  Ins.  Co.,  121  Cal.  167,  175,  53 
Pac.  565.  See,  also,  Adler  v.  Friedman,  16 
Cal.  139. 

But  it  Is  urged  by  appellants  that,  evm  if 
tbe  agreement  of  April  23,  1901,  is  not  to  be 
treated  as  an  unexecuted  oral  modification  of 
a  written  agreement,  it  is  still,  as  an  oral 
agreement  for  the  sale  of  real  property,  in- 
valid under  subdivision  5  of  section  1S^3  of 
the  Code  of  Civil  Procedure.  Unquestionably 
this  agreement  which  provided  for  the  con- 
veyance by  plaintiffs  of  the  8.000  odd  acres  of 
land  in  Del  Norte  county,  and  the  transfer 
by  defendants  of  an  undivided  interest  in  tbe 
lands  In  Humboldt  county,  was  an  agreement 
which,  by  the  provisions  of  the  statute  of 
frauds,  was  required  to  be  in  writing.  But 
where  tbe  plaintltTs  have,  as  it  is  here  found 
they  have,  fully  executed  the  agreement  on 
their  side,  are  the  defendants  In  a  position 
to  raise  the  objection  that  the  contract  was 
not  in  writing?  While  full  performance  of 
80  much  of  the  contract  as  would  bring  It 
within  the  statute  of  frauds  will  enable  either 
party  to  sue  upon  the  remaining  stipulations 
(Browne,  Statute  of  Frauds  [5th  Ed.]  f  117), 
the  statute  will  still  prevent  recovery  when 
any  stipulation  which  Is  Itself  required  to  be 
In  writing  remains  unperformed.  Here  tbe 
contract  as  found  required  the  defendants 
to  convey  an  interest  in  the  Humboldt  lands. 
This  stipulation  being  unperformed,  and  tbe 
contract  being  undoubtedly  entire,  tbe  rule 
as  Just  stated  would  make  tbe  bar  of  the 
statute  applicable  to  any  suit  upon  said  con- 
tract Fuller  V.  Reed.  38  Cal.  100.  But  this 
nile  refers  merely  to  the  effect  of  the  statute 
as  a  legal  defense.  Notwithstanding  the  ap- 
plicability of  the  statute  as  a  bar  at  law, 
there  may  still  have  been  such  part  perform- 
ance as  will  Impel  a  court  of  equity  to  specif- 
ically enforce  the  contract  Where  there  is  a 
verbal  agreement  under  which  each  of  tbe 
parties  Is  to  convey  land  to  the  other,  It  is 
generally  held  that  a  conveyance  by  one  on 


Digitized  by 


Uoogle 


158 


95  PACIFIC  REPORTB& 


(Gal 


tbe  faith  of  the  agreement  constitutes  such 
part  performance  as  will  in  equity  take  tbe 
case  out  of  the  operation  of  the  statute. 
Caldwell  v.  Carrlngton,  9  Pet  (U.  S.)  86,  9  L. 
Ed.  60 ;  McClure  v.  Otrlch,  118  111.  320,  8  N. 
E.  784;  Farwell  t.  Johnston,  34  Mich.  342; 
Baker  t.  Scott,  2  Thomp.  &  O.  (N.  X.)  606. 
See  Swain  v.  Bumette,  89  Cal.  564,  669,  26 
Pac.  10^.  The  case  at  bar  Is  within  the 
principle  of  these  decisions,  and  the  convey- 
ance by  plaintiffs  therefore  places  them  In  a 
position  to  compel  compliance  by  the  defend- 
ants with  the  undertakings  on  their  part 

It  is  further  argued  that  the  conveyance 
by  plalntlfCs  cannot  be  treated  as  a  part  per- 
formance of  the  alleged  oral  agreement  of 
April  23d  upon  the  ground  that  acts  claimed 
to  constitute  a  part  performance  must  clear- 
ly appear  to  have  been  done  with  a  view 
to  carrying  out  the  oral  contract  relied  upon. 
Browne,  Statute  of  Frauds  (5th  Ed.)  S  454; 
Williams  V.  Morris,  95  U.  S.  456,  24  L.  Ed. 
360;  Blum  V.  Robertson,  24  Cal.  142;  Foster 
V.  Maglnnls,  89  Cal.  264,  26  Pac.  828.  But 
whether  or  not  the  acts  do  so  clearly  appear 
to  have  been  done  is  primarily  a  question  of 
fact  for  the  trial  court,  and  the  trial  court 
here  has  found  that  the  conveyance  to  the 
defendants  was  made  pursuant  to  the  oral 
agreement  of  April  23d.  This  Is  sufficient 
to  meet  the  requirements  of  the  rule.  We 
are  satisfied  that,  if  the  evidence  sustains  the 
findings  of  the  court,  those  findings  were 
properly  held  to  result  in  the  Judgment  en- 
tered. Are  the  findings  sustained  by  the  evi- 
dence? The  principal  attack  Is  directed 
against  the  finding  of  the  making  of  the  oral 
agreement  of  April  23,  1901.  The  appellants 
make  an  elaborate  argument  with  a  view 
to  showing  that  the  conveyance  by  Pearsall 
was  made  In  recognition  of  his  obligations 
under  the  written  agreement  of  February, 
1901,  and  that  no  oral  agreement,  as  claim- 
ed by  the  plaintiffs  and  found  by  the  court 
was  In  fact  entered  Into.  It  Is  not  to  be  de- 
nied that  there  are  certain  circumstances  ap- 
pearing in  the  record  which  lend  support  to 
this  contention.  Apart  from  the  suspicion 
which  must  always  attach  to  a  claim  that  a 
formal  agreement  In  writing  has  been  su- 
perseded by  an  oral  contract  much  more  fa- 
vorable than  the  writing  to  the  party  who  as- 
serts the  making  of  the  new  agreement 
Pearsall's  own  testimony  was  greatly  shaken 
by  the  production  of  letters  In  which  he  had 
made  statements  entirely  at  variance  with 
his  position  at  the  trial.  But  his  testimony 
as  to  the  making  of  the  agreement  of  April 
23d  was  corroborated  by  several  witnesses, 
and  the  degree  of  credit  to  be  accorded  to 
him,  as  to  the  other  witnesses,  was  a  ques- 
tion for  the  trial  court  The  witnesses  tor 
the  plaintiffs  testified  that  the  agreement  In 
question  had  been  made.  The  witnesses  for 
the  defendants  testified  that  It  had  not  been. 
It  was  for  tbe  trial  court  to  decide  which 
set  of  witnesses  was  telling  the  truth. 
While  It  may  be  that  the  court  reached  the 


wrong  conclusion  on  this  qnesttoc  vl  fact, 
its  decision  is  conclusive  In  this  court  if 
there  was  a  substantial  confilct  of  evidence, 
and  it  cannot  be  doubted  that  there  was  such 
confilct  here.  It  Is  found  that  Pearsall  had 
expended  in  purchasing  the  lands  and  secur- 
ing the  options  the  sum  of  $4,650  as  necessa- 
ry and  incidental  expenses.  The  only  testi- 
mony as  to  these  expenses  is  that  of  Pear- 
sall himself.  Adding  together  all  of  the 
Items  testified  to  by  him,  the  sum  falls  con- 
siderably short  of  the  amount  found  by  the 
court  to  have  been  expended  by  him.  In- 
deed, the  respondents  make  no  attempt  to 
point  out  any  evidence  which  will  sustain  the 
finding  that  $4,650  was  so  expended.  The 
findings  as  to  tbe  amount  paid  out  by  Pear- 
sall on  account  of  the  purchase  price  of  the 
land  are  by  no  means  satisfactory  when 
measured  by  the  evidence.  The  court  made 
two  findings  relating  to  this  item.  Finding 
8  is  that  Pearsall  had  paid  upon  the  purchase 
price  of  the  land  the  sum  of  $39,009.61. 
Finding  9  declares  that  the  actual  cost  of 
said  lands  to  Pearsall  had  been  the  sum  of 
$12.50  per  acre,  exclusive  of  expenses.  The 
record  discloses  absolutely  no  evidence  in 
support  of  the  latter  finding.  Nowhere  in 
the  testimony  is  there  any  suggestion  of  a 
price  of  $12.50  per  acre.  Pearsall  and  those 
from  whom  be  claims  to  have  bought  all  say 
the  price  to  him  was  $12  per  acre.  Bat, 
since  the  ultimate  and  Important  question  in 
this  connection  is  bow  much  Pearsall  had 
expended  in  purchasing  the  land,  an  error 
in  the  finding  as  to  the  price  per  acre  is  of 
no  consequence,  if  finding  8  that  be  had  ex- 
pended $39,000.61  Is  supported  by  the  evi- 
dence. We  think  the  record  does  contain 
sufficient  evidence  to  support  this  finding, 
although  that  evidence  is  not  as  clear  as 
might  be  desired.  Pearsall  testified  that  he 
had  bought  and  paid  for  tbe  8,115  acres  at 
the  rate  of  $12  per  acre.  The  amount  so 
claimed  to  have  been  expended,  after  de- 
ducting advances  made  by  the  defendants 
and  $14,000  due  them  (according  to  Pear- 
sail's  contention)  on  account  of  commissions, 
left  a  sum  greater  than  that  found  by  the 
court  to  have  been  expended  by  Pearsall. 
While  It  is  difficult  If  not  Impossible,  to  as- 
certain from  the  record  how  the  court  ar- 
rived at  the  exact  figure  of  $39,009.61,  there 
was  some  evidence,  not  directly  contradicted, 
tending  to  show  that  that  amount  or  more 
had  been  expended  by  Pearsall.  The  other 
findings,  so  far  as  they  are  material,  are  sup- 
ported by  sufficient  evidence. 

We  come  to  the  exceptions  taken  to  the 
rulings  of  the  court  in  sustaining  and  over- 
ruling objections  to  evidence.  There  are 
more  than  100  of  these  exceptions,  and  they 
must  necessarily  be  treated  brlefiy.  Many 
of  them  are  based  on  the  action  of  the  court 
In  admitting  correspondence  and  evidence  of 
conversations  of  the  parties  prior  to  the 
agreement  of  February  8,  1901.  It  Is  urged 
that  this  violated  the  rule  that  the  execu- 


Digitized  by  LjOOQIC 


OaL) 


PfiARSALL  T.  HBNRT. 


159 


tlon  of  a  Trrltten  contract  supersedes  all  ne- 
gotiations preceding  Its  execution.  See  Civ. 
Code,  S  1626.  But  here  the  plaintiffs  In  their 
answer  to  the  cross-complaint  averred  that 
the  two  written  agreements  relied  on  by  the 
defendants  had  been  executed  by  Pearsall 
without  any  consideration  whatever.  That 
want  of  consideration  for  the  execution  of  a 
writing,  when  properly  pleaded,  may  always 
be  shown  by  parol  proof,  Is  elementary,  and 
the  testimony  in  question  was  relevant  to 
the  issue  framed.  Testimony  of  the  oral 
agreement  of  April  23,  1901,  was  objected  to 
on  the  ground  that  It  was  an  oral  unexecut- 
ed modification  of  a  written  agreement.  That 
objections  of  this  character  were  properly 
overruled  follows  from  what  has  been  said 
In  discussing  the  sufficiency  of  the  findings 
to  support  the  Judgment.  If,  as  is  shown  In 
an  earlier  part  of  this  opinion,  the  agree- 
ment of  April  23,  1901,  constituted,  not  a 
modification  of  the  written  agreements,  but 
a  new  contract  superseding  them,  oral  evi- 
dence of  such  new  contract  was  competent 
Pearsall  was  allowed  to  testify  to  the  conver- 
sations which  took  place  between  blm  and 
some  of  the  defendants  at  the  time  of  sign- 
ing the  contract  of  October  20,  1900.  This 
conversation  related  to  the  provision  foi 
turning  over  the  commissions  to  be  received 
by  blm  on  the  Humboldt  sale,  and  the  pur- 
pose of  the  testimony  was  to  show  that  the 
nnderatandlng  was  that  only  2Vi  per  cent  of 
the  purchase  price,  and  not  the  entire  com- 
mission, was  to  be  accounted  for.  There 
was  no  error  In  this.  The  writing  which  re- 
cited that  the  commission  was  to  be  24  per 
cent,  and  then  contained  an  agreement  to 
pay  over  all  commissions,  was  ambiguous. 
Whether  l»y  Its  terms  Pearsall  was  to  turn 
over  only  t>je  2M  per  cent,  stated  to  be  the 
amount  shown,  or  was  to  turn  over  all  com- 
mlmions,  whatever  might  be  their  amount 
was  fairly  open  to  doubt  To  clear  up  this 
ambiguity  which  appeared,  when  it  was 
shown  that  the  commissions  were  In  fact 
mncti  more  than  2Vb  per  cent,  It  was  prop- 
er to  allow  the  plaintiffs  to  show  the  circum- 
stances surrounding  the  execution  of  the 
writing,  and  all  that  was  said  In  regard  to 
these  clauses.  Balfour  v.  Fresno  Ck>.,  etc., 
109  Cal.  221,  41  Pac.  876.  Some  of  the  tes- 
timony offered  to  show  what  money  bad 
been  paid  by  Pearsall  through  a  bank  In 
Crescent  City  was  immaterial  because  not 
directly  connected  with  the  transactions  in 
dispute.  But  we  cannot  see  that  the  admis- 
sion of  this  evidence  was  in  any  substantial 
way  prejudicial  to  appellants.  The  most 
tbat  can  be  said  is  ttiat  It  had  no  tendency 
to  support  the  claim  of  Pearsall  as  to  the 
amount  expended  by  him  in  the  purchase 
of  the  lands.  If  it  had  no  such  tendency,  its 
admission  was  not  a  matter  of  sufficient  im- 
portance to  Justify  a  reversal.  The  excep- 
tions taken  in  connection  with  the  testimony 
r^ardlng  Pearsall's  expenses  in  acquiring 
tbe  land  need  not  be  considered  la  view  of 


our  conclusion  that  the  evidence  does  not. 
support  the  finding  as  to  such  expenses.  On 
the  whole  case,  we  find  no  substantial  error 
except  that  involved  In  the  finding  just  men- 
tioned. Since  this  does  not  affect  the  other 
Issues,  It  will  not  require  a  retrial  of  the 
entire  case.  Emerson  v.  Tosemlte  G.  M.  Co., 
149  Cal.  60,  85  Pac.  122;  Robinson  y.  Mulr 
(Cal.)  90  Pac.  521. 

The  Judgment  and  order  are  reversed,  and 
the  cause  remanded,  with  directions  to  the 
trial  court  to  retry  the  Issues  raised  regard- 
ing tbe  expenditures  made  by  C.  B.  Pear- 
sall on  account  of  Incidental  exx>enses  In  pur< 
chasing  the  lands  mentioned  In  the  com- 
plaint and  to  enter  a  Judgment  in  favor  of 
H.  May  Pearsall  for  the  amount  if  any, 
found  to  have  been  so  expended,  together 
with  the  amounts  due  by  reason  of  the  oth- 
er findings. 

We  concur;  SHAW,  J.;  ANGELLOT- 
TI,  J. 


(15S  CaL  S14) 

PEARSALL  et  al.  ▼.  HENBX  et  al.     (S.  F. 
4,355.) 

(Supreme  Court  of  California.    April  1,  1908. 
Rehearing  Denied  AprU  30,  1908.) 

1.  Evidence  —  Parol  Bvidbnce  Atfectino 
Writings. 

Parol  evidence  is  admissible  to  show  a  sub- 
stitution of  a  new  parol  agreement  for  a  prior 
written  one;  Civ.  Code,  S  1698,  providing  that 
a  written  contract  may  be  "altered"  by  a  con- 
tract in  writing  or  by  an  executed  oral  agree- 
ment  and  not  otherwise,  not  being  applicable. 

2.  Frauds,  gTATurit  or— Oral  Agreement  to 
Transfer  Land  —  Estoppel  —  Part  Pee- 
tormanck. 

Where  a  party  to  an  oral  agreement  to  con- 
vey land  conveys  It,  and  tbe  other  parties  ac- 
cept it  under  the  contract,  they  are  estopped  to 
raise  the  objection  that  the  contract  was  not 
In  writing  as  required  by  the  statute  of  frauds. 

[Ed.  Note. — ^For  cases  in  point,  see  Cent  Dig. 
vol.  23,  Frauds,  Statute  of.  i|  287,  289.] 

3.  Saue. 

The  mere  fact  that  an  act  relied  upon  as 
pert  performance  of  an  oral  contract  within  the 
statute  of  frauds  was  an  act  which  the  perform- 
ing party  was  bound  to  do  under  a  prior  written 
agreement  is  not  conclusive  against  the  claim 
of  part  performance  of  the  new  oral  agreement, 
as  there  is  no  hard  and  fast  rule  on  that  ques- 
tion, but  it  is  one  of  fact  for  the  determination 
of  the  trial  court 

[Ed.  Note. — For  cases  in  point  see  Cent  Dig. 
vol.  23,  Frauds,  Statute  of,  ({  287,  289.] 

4.  Saue. 

The  rule  as  to  the  effect  of  part  perform- 
ance of  an  oral  agreement  invalid  under  the 
statute  of  frauds  is  based  on  equitable  considera- 
tions, and,  when  it  clearly  appears  that  there 
has  been  such  a  performance  by  a  party  of  his 
part  of  the  agreement  as  to  make  it  inequitable 
to  allow  the  other  party  to  repudiate  it  on  the 
ground  that  it  was  not  in  writing,  he  will  be 
estopped  from  doing  so. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  23,  Frauds.  Statute  of,  ii  287,  289.] 

Beatty,  C.  J,  dissenting. . 


Digitized  by 


Google 


160 


95  PACIFIC  BBPOBTEB. 


(CmL 


In  Bank.  Appeal  from  Superior  Court, 
City  and  County  of  San  Francisco;  Frank  J. 
Murasky,  Judge. 

Opinion  In  department  affirmed,  and  judg- 
ment below  modified  and  affirmed. 

For  departmental  opinion,  see  05  Pac.  154. 

Louis  Tltus,  H.  M.  Wright,  and  Titus, 
Wright  &  Creed,  for  appellants.  Campbell, 
Metson  &  Campbell  and  J.  N.  Glilett  (Philip 
Mansfield  and  Tiiomas  H.  Breeze,  of  counsel), 
for  respondents. 

PER  CURIAM.  A  rehearing  of  this  ap- 
peal was  ordered  after  decision  in  depart- 
ment. Upon  further  consideration,  we  ad- 
here to  the  department  opinion.  As  stated 
therein,  section  1698  of  the  Clvlt  Code  must 
be  held  to  be  inapplicable  where  the  offer  Is 
to  prove  a  substitution  of  a  new  agreement 
for  the  prior  written  agreement  This  Is 
very  clearly  shown  In  the  opinion  In  Guldery 
V.  Green,  95  Cal.  630,  30  Pac.  786,  where  it 
was  held  that  one  sued  upon  a  written  agree- 
ment could  show  by  parol  evidence  that  a 
subsequent  written  agreement  was  executed 
upon  the  consideration  and  agreement  be- 
tween the  parties  that  the  former  agreement 
should  be  canceled,  and  all  claims  of  the 
plaintiff  against  the  defendant  thereunder 
waived.  Speaking  of  such  evidence,  the 
court  said:  "Its  purpose  was  to  show  that 
that  agreement  bad  been  canceled  by  mutual 
consent,  and  had  no  longer  any  operative  ef- 
fect. Such  evidence  is  as  admissible  as  is 
oral  testimony  that  the  terms  of  a  written 
agreement  have  been  fully  performed  by  the 
parties,  or  that  the  instrument  evidencing 
such  agreement  has  Itself  been  canceled  and 
destroyed  by  the  concurrent  act  of  both  par- 
ties. In  either  case,  the  object  and  effect  of 
such  evidence  is  not  to  change  any  of  the 
terms  of  the  contract,  but  to  show  that  the 
contract  has  no  longer  any  existence,  and 
therefore  cannot  be  made  the  basis  of  an  ac- 
tion. The  objection  that  the  written  agree- 
ment could  be  altered  only  by  an  agreement 
in  writing,  or  by  an  executed  oral  agreement 
(Civ.  Code,  §  1098),  has  no  application  to  the 
facts  offered  to  be  shown.  The  offer  was  to 
show  that  the  subsequent  written  agreement 
had  been  substituted  for  the  original  agree- 
ment, and  the  oral  agreement  of  which  proof 
was  offered  was  the  agreement  to  make  this 
substitution.  It  was  not  an  offer  to  prove  an 
executory  oral  agreement,  but  an  oral  agree- 
ment that  had  been  fully  executed  by  the 
substitution.  This,  in  effect,  was  an  offer  to 
prove  a  novation.  Farmers'  N.  G.  Bank  v. 
Stover,  60  Cal.  387."  See,  also,  Adier  v. 
Friedman,  16  Cal.  138.  It  is  true  that  to  ef- 
fect a  substitution  the  new  agreement  must 
be  valid  in  Itself  (Adler  v.  Friedman,  supra), 
and,  solely  by  reason  of  the  statute  of  frauds, 
the  new  agreement  was  one  that  was  requir- 
ed to  be  in  writing  in  order  to  be  valid.  But 
the  ol)Jection  on  this  score  Is  fully  answered 
by  what  is  said  In  the  department  opinion 
w>n  the  effect  of  the  performance  of  Pearsall 


of  bis  part  of  the  contract,  the  conveyance 
to  the  defendants  of  the  Del  Norte  county 
lands.  Having  accepted  such  conveyance  un- 
der the  new  contract  (which  Is  the  effect  of 
the  findings  of  the  trial  court),  the  defend* 
ants  are  no  longer  In  a  position  to  raise  the 
objection  that  such  new  contract  was  not  lu 
writing.  We  do  not  understand  the  authori- 
ties relied  on  by  learned  counsel  for  defend- 
ants to  hold  that  the  mere  fact  that  the  act 
relied  on  as  part  performance  was  something 
which  the  party  performing  had  been  obligat- 
ed to  do  under  a  prior  agreement  is  conclu- 
sive against  the  claim  of  part  performance 
of  the  new  oral  agreement  Some  of  them 
say  that,  to  constitute  part  performance,  the 
acts  relied  on  must  be  referable  exclusively 
to  the  oral  contract  (see  Page  on  Contracts, 
{  719),  but,  as  we  understand  it,  this  means 
no  more  than  that  in  the  light  of  all  the  cir- 
cumstances of  the  particular  case  such  acta 
are  so  referable.  There  is  no  hard  and  fast 
rule  under  which  the  mere  existence  of  a 
prior  obligation  to  do  the  acts  bars  all  in- 
quiry on  the  subject  The  rule  as  to  the  ef- 
fect of  part  performance  is  b-«ed  entirely  on 
equitable  considerations,  and,  when  it  la 
clearly  and  unequivocally  made  to  appear 
that  there  has  been  a  performance  by  a  par- 
ty of  his  part  of  an  oral  agreement  required 
by  the  statute  of  frauds  to  be  In  writing,  im- 
der  such  circumstances  as  to  make  it  inequi- 
table to  allow  the  other  party  receiving  the 
t>enefit  thereof  to  repudiate  it  on  the  ground 
that  it  was  not  in  writing,  he  Is  estopped 
from  doing  so.  The  question  whether  there 
has  been  a  part  performance  of  the  oral 
agreement  Is  necessarily  one  of  fact  to  be  de- 
termined by  the  trial  court  If  the  testimony 
of  plaintiffs'  witnesses  be  taken  as  true,  as 
to  which  the  trial  court  was  the  sole  Judge, 
It  affords  unequivocal  and  satisfactory  evi- 
dence of  the  particular  oral  agreement  alleg- 
ed by  Pearsall,  and  showed  acts  of  part  per- 
formance referable  exclusively,  under  all  the 
circumstances,  to  such  oral  agreement.  The 
findings  of  the  trial  court  sufficiently  show 
a  consideration  for  the  oral  contract  In  the 
existence  of  the  disputes  between  the  parties 
and  the  settlement  thereof,  and  there  is  suffi- 
cient evidence  to  sustain  such  findings. 

In  department  it  was  held  that  the  evi- 
dence was  Insufficient  to  support  the  finding 
as  to  the  amount  of  incidental  expense  In- 
curred by  Pearsall  in  acquiring  the  Del  Norte 
county  lands,  and  for  which,  imder  the  oral 
contract,  he  was  entitled  to  reimbursement 
the  trial  court  found  this  amount  to  be  $4:,650, 
and  Included  such  amount,  with  interest  from 
July  1, 1001,  lu  the  Judgment  The  Judgment 
of  this  court  was  that  the  Judgment  and  or- 
der be  reversed,  with  directions  to  the  trial 
court  to  retry  only  the  issues  regarding  the 
expenditures  on  account  of  such  incidental 
expenses,  and  to  enter  Judgment  in  favor  of 
H.  May  Pearsall  for  the  amount.  If  any, 
found  to  have  been  so  expended,  together 
with  the  amounts  due  by  reason  of  the  other 
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flndtngs.  Plalntlffa,  for  tbe  pnipose  of  ob- 
viating any  furUier  proceedings,  bave  filed 
In  this  court  their  waiver  of  any  further 
claim  on  account  of  such  incidental  expenses, 
and  their  consent  that  the  judgment  be  modi- 
fled  by  deducting  therefrom  tbe  said  amount 
of  ^,650,  with  Interest  thereon  from  July  1, 
1901,  leaving  plalntifF  H.  May  Fearsall  enti- 
tled at  the  date  of  tbe  Judgment  (April  22, 
1904)  to  the  sum  of  |46,443.11,  with  interest 
from  said  date  at  tbe  rate  of  7  per  cent,  per 
annum,  and  costs  of  suit  taxed  at  $189.55. 
This  obviates  tbe  necessity  of  a  new  trial. 

Tbe  order  denying  tbe  motion  for  a  new 
trial  is  affirmed.  Tbe  Judgment  Is  modi- 
fled  by  inserting  tbe  amount  of  $46,443.11  as 
the  amount  which  plaintiff  H.  May  Pearsall 
sball  receive  in  lieu  of  the  $51,876.95  award- 
ed, and,  as  so  modified,  said  judgment  Is  af- 
firmed as  of  its  original  date.  Defendants 
shall  recover  the  costs  of  this  appeaL 

BEATTT,  C.  J.    I  dissent 


153  Cal.  HT 
PEKIN  MIN.  &  MILL.  CO.  v.  KENNEDY 

et  al.     (Sac  1,000.) 
(Supreme  Court  of  California.    April  2,  1908.) 

Apfeai/— Review  or  Fobmer  Decision. 

On  an  application  by  one  not  a  party  to 
an  action  to  review  a  decision  of  the  Supreme 
Court  rendered  many  years  aKo,  which  repeated 
tbe  substance  of  certain  findings  of  the  trial 
court  reflecting  upon  the  InteRrity  of  petitioner, 
it  is  impossible  for  the  court  to  attempt  to 
amend  or  correct  the  findini^s  of  the  trial  court, 
and  80  Impossible  for  it  to  afford  him  specific 
relief,  though  all  the  evidence  on  a  full  examina- 
tion fully  and  completely  exonerates  the  ap- 
plicant. 

In  Bank.  Action  by  tbe  Pekln  Mining  & 
Milling  Company  against  James  Kennedy  and 
others.  Application  by  Frank  B.  Ogden  for 
review  of  former  decision  of  the  Supreme 
Court  of  California  as  reported  in  81  Cal. 
357,  22  Fac.  679.    Application  denied. 

McFARLAND,  J.  In  1889  this  court  hand- 
ed down  a  decision  in  the  above-entitled  case, 
which  will  be  found  reported  in  81  Cal.  357, 
22  Pac.  679.  In  Its  opinion  this  court  made 
reference  to,  and  repeated  tbe  substance  of, 
certain  findings  of  tbe  trial  court,  which  find- 
ings refiected  upon  tbe  fair  dealing  of  Frank 
B.  Ogden,  petitioner  herein.  Tbe  gist  of 
these  findings  was  that  tbe  said  Ogden  im- 
properly and  in  fraud  of  the  rights  of  James 
Kennedy  and  others,  defendants,  represented 
at  an  execution  sale  of  certain  mining  claims 
of  tbe  Oro  FIno  Mining  Company,  that  tbe 
Ore  FIno  Mining  Company  was  not  tbe  own- 
er of  the  property,  and,  after  tbe  sale,  wrote 
his  name  In  tbe  constable's  certificate  of  sale 
under  execution.  In  the  answer  of  Kennedy 
and  others  In  tbe  above-entitled  suit  no 
charge  of  fraud  was  made  against  Ogden, 
and  there  was  no  intimation  that  he  was  to 
be  charged  with  fraud.  Nothing  In  the  an- 
swer tended  to  give  notice  that  any  such 
95  P.— U 


fraud  was  claimed.  At  tbe  trial  of  the  cause 
Ogden  was  called,  testified,  and  went  his  way. 
Upon  bis  examination  neither  his  integrity 
nor  the  fairness  of  his  acts  was  called  In 
question.  He  never  was  Informed  during  or 
after  the  trial  of  tbe  cause  that  bis  testi- 
mony bad  been  disputed,  or  his  fair  dealing 
questioned.  He  bad  no  interest  in  the  litiga- 
tion, and  the  first  knowledge  that  he  acquired 
that  tbe  findings  of  the  trial  court  in  any  way 
refiected  upon  him  was  from  reading  tbe  re- 
ported decision  of  this  court.  Immediately 
upon  becoming  aware  of  this  decision,  tbe 
said  Ogden  himself  presented  the  matter  to 
the  Bar  Association  of  Alameda  county,  of 
which  he  was  a  member,  with  a  request  that 
an  immediate  Investigation  of  bis  conduct  be 
bad.  Such  Investigation  was  had,  and  result- 
ed In  bis  complete  exoneration,  and  the  Bar 
Association  of  Alameda  county  addressed  a 
letter,  early  in  tbe  year  1890,  to  the  Justices 
of  this  court,  declaring  that,  after  examina- 
tion, the  said  Ogden,  who  at  that  time  bad  be- 
come a  judge  In  tbe  county,  was  al>out  to  re- 
quest a  hearing  before  this  court  of  the  mat- 
ters touching  bis  Integrity,  and  asked  that 
such  hearing  be  granted  him.  The  judges  of 
the  superior  court  of  Alameda  county,  ex- 
pressing from  their  own  knowledge  tbe  high- 
est opinion  of  tbe  character  of  Judge  Ogden, 
united  with  tbe  Bar  Association  in  this  re- 
quest The  request  which  was  urged  upon 
this  court  personally  by  Judge  Ogden,  and 
also  by  a  committee  of  the  Bar  Association  of 
Alameda  county  appointed  for  that  purpose, 
was  to  the  effect  that  this  court  should  in 
some  appropriate  manner  investigate  the  mat- 
ter of  the  alleged  fraud  of  Ogden,  and  report 
Its  conclusions  thereon  In  some  suitable  way 
by  footnote  or  appendix  to  the  case  of  Pekln 
Mining  &  Mining  Co.  v.  Kennedy,  already  re- 
ported. The  Justices  of  this  court  each  and 
all  expressing  willingness  to  do  anything  to 
subserve  tbe  ends  of  Justice,  pointed  out  tbe 
Impossibility  of  adding  such  footnote  to  the 
volume  because  It  was  already  In  print  and 
suggested,  moreover,  that  as  the  judgment  of 
this  court  in  tbe  case  had  been  a  judgment 
ordering  a  new  trial  it  would  I>e  possible  for 
Judge  Ogden,  upon  such  new  trial,  to  have 
tbe  facts  thoroughly  Investigated,  and  a  find- 
ing in  accordance  with  those  facts  declared 
by  tbe  trial  court  Jndge  Ogden  then  imme- 
diately communicated  with  Marcus  P.  Ben- 
nett Esq.,  who  bad  been  the  attorney  for  the 
plaintiff  In  the  litigation,  urging  him  to  press 
the  case  for  retrial,  and  offering  to  bear  all 
tbe  cost  and  expenses  attending  such  trial, 
for  tbe  sole  purpose,  so  far  as  be  was  con- 
cerned, of  presenting  to  tbe  court  all  of  the 
evidence  upon  tbe  question  of  bis  alleged 
fraudulent  practice.  Judge  Bennett  replied 
tbat  a  new  trial  was  impracticable,  as  the 
hostile  Interests  bad  been  consolidated  and 
the  case  had  passed  from  his  management  and 
control,  concluding  his  letter  by  offering  bis 
assistance  to  do  whatever  he  could  "to  re- 
move the  blot  from  your  good  namei  which  I 
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believe  bas  been  most  nnjnstly  attacii'fi 
to  It" 

Judge  Ogflen  then  requested  Judge  Bennett 
to  confer  with  Judge  Williams,  who  was  the 
trial  Judge,  and  learn  from  him  whether  he 
would  not  be  willing  to  take  evidence  and  re- 
port upon  this  single  matter,  it  being  urged 
that  be  could  do  so  without  Impairment  of 
any  of  the  rights  under  the  dedalon,  since  his 
Judgment  bad  been  reversed  by  the  Supreme 
Court,  and  his  finding  of  the  fraudulent  prac- 
tice of  Ogden  was  not  within  the  Issues  of 
the  case  and  in  no  way  necessary  to  sustain 
the  Judgment.  Jtidge  Williams,  in  turn, 
could  not  see  his  way  clear  to  try  any  por- 
tion of  the  case  by  piecemeal  and  declined  to 
do  80.  Appeal  was  also  made  to  George  G. 
Blancbard,  Esq.,  who  had  been  the  attorney 
for  the  defendants  in  the  case,  asking  his 
aid  that  the  mattei:  might  be  thoroughly  in- 
vestigated and  cleared  up,  and  Mr.  Blan- 
cbard wrote  that  he  "exonerated  Mr.  Ogden 
from  all  imputation  or  wrong  in  the  matter 
you  refer  to.  •  •  •  I  am  ready  to  do 
anything  in  my  power  to  relieve  Mr.  Ogden  in 
the  matter  you  speak  of.  Judge  Williams 
has  gone  out  of  ofl9ce  and  of  course  can  make 
no  order  in  the  case.  Say  to  Mr.  Ogden  to 
prepare  such  a  paper  as  will  meet  the  facts 
of  the  case,  and  it  shall  be  done  with  as  he 
may  suggest" 

Being  thus  unable  to  obtain  relief  from  any 
quarter,  Judge  Ogden  was  constrained  to  give 
over  his  attempts,  and  In  this  situation  the 
matter  rested  until  1893.  In  that  year  Judge 
Ogden's  name  was  under  consideration  by 
Governor  Markham  for  appointment  to  the 
position  of  judge  of  the  superior  court  of 
Alameda  county.  Confronted  by  the  case  in 
the  eighty-first  volume  of  our  Reports,  his 
excellency  apjiointed  a  commission,  composed 
of  the  three  Judges  of  the  superior  court  of 
Alameda  county,  to  take  proofs  on  the  matter 
and  report  their  findings  to  him.  Such  proofs 
were  taken,  and  the  following  findings  were 
made: 

"The  transaction  which  bears  most  heavily 
against  the  said  Ogden  is  found  in  the  deci- 
sion of  the  Supreme  Court  expressed  In  this 
language :  'It  had  been  agreed  between  Miller, 
Bargion,  and  Kennedy  that  the  latter  should 
bid  off  the  property  in  his  own  name.  But  it 
had  also  been  agreed  between  Miller  and 
Frank  B.  Ogden,  that  said  Ogden  should  at- 
tend the  sale  for  the  purpose  of  procuring  the 
title  to  said  mine  to  be  taken  in  his  (Ogden's) 
name.  Ogden  attended  the  sale,  and  it  was 
agreed  between  hira  and  Kennedy  that,  for  the 
purpose  of  deterring  bidders,  Ogden  should 
give  public  notice  at  the  sale  that  the  mine 
did  not  belong  to  said  Oro  Pino  Corporation, 
but  was  the  property  of  him  (Ogden).  Such 
notice  was  accordingly  given,  and  the  mine 
was  bid  In  by  Kennedy,  as  before  stated,  but 
another  complication  arose.  Ogden  volun- 
teered his  assistance  to  the  Justice  of  the 
peace  to  write  out  the  certificate  of  sale,  and 
inserted  therein  bis  own  name  as  purchaser, 


Instead  of  that  of  Kennedy.  This  was  not 
known  to  or  discovered  by  the  constable 
(Cline)  or  Kennedy.'  Upon  these  matters  we 
make  the  following  findings :  Said  Ogden  did 
attend  the  sale  and  give  public  notice  that  the 
mine  did  not  belong  to  said  Oro  Fino  Corpo- 
ration, but  was  the  property  of  him,  Ogden. 
This  notice  was  given  in  the  belief,  honestly 
entertained  by  said  Ogden,  that  the  title  to 
said  mine  was  in  fact  and  in  law  In  him,  the 
said  Ogden,  under  his  deed  from  Schenck. 
This  belief  was  at  the  time  shared  by  Ken- 
nedy, Bargion,  and  Miller.  There  was  no  at- 
tempt to  defraud  the  Judgment  creditor, 
Phelps,  or  prevent  bis  obtaining  from  the  sale 
the  full  amount  of  his  Judgment  and.  In  fact, 
the  full  amount  of  bis  Judgment  and  costs 
was  bid  and  the  Judgment  creditor,  Phelps, 
received  all  of  the  money  from  the  sale  of  the 
property  to  which  he  was  entitled  under  his 
Judgment  It  Is  true  that  Ogden  volunteered 
his  assistance  to  the  Justice  to  write  out  the 
certificate  of  sale,  and  inserted  therein  his 
own  name  as  purchaser.  It  Is  not  true  that 
this  was  done  without  the  knowledge  of  Ken- 
nedy or  in  fraud  of  Kennedy  or  Bargion,  or 
in  fraud  of  any  person  soever.  We  find  that 
the  said  Ogden  volunteered  his  services  mere- 
ly as  penman.  That  he  wrote  his  name  in  the 
certificate  of  sale  because  it  was  the  under- 
standing and  agreement  between  Miller,  Bar- 
gion, and  Kennedy  that  he  should  do  so.  And 
here  we  proceed  to  a  brief  analysis  of  the  tes- 
timony before  us  on  this  point: 

"Manifestly  there  was  no  fraud  and  no  im- 
propriety In  the  said  Ogden  writing  bis  name 
in  said  certificate,  if  in  fact  it  was  understood 
between  Kennedy,  Bargion,  and  Miller  that 
the  certificate  should  be  Issued  In  the  name 
of  Ogden  as  purchaser.  Miller  swears  that  it 
was  the  understanding  between  himself,  Bar- 
gion, and  Kennedy  that  the  certificate  Should 
be  taken  in  Ogden's  name,  and  states  the  rea- 
sons therefor  in  his  affidavit.  Peter  Bargion 
is  now  dead.  His  wife,  however,  makes  affi- 
davit to  the  high  opinion  which  her  husband 
always  entertained  of  Tie  character  of  the 
said  Ogden,  and  her  recollection  that  the  cer- 
tificate of  purchase  at  the  sale,  under  the 
Phelps  Judgment,  should  be  taken  in  the  name 
of  Frank  B.  Ogden.  The  said  Ogden  testifies 
to  like  effect  as  Miller.  In  addition  to  this 
we  have  the  evidence  of  Hon.  Walter  Van 
Dyke  (now  Judge  of  the  superior  court  of  Los 
Angeles  county,  at  that  time  attorney  for  said 
Miller),  in  the  form  of  a  letter  addressed  to 
said  Ogden,  bearing  testimony  to  the  honor- 
able conduct  and  character  of  Ogden,  and  to 
the  fact  that  the  mine  "was  sold  under  the 
Phelps  claim,  and  was  bid  In  by  Ogden,  Ken- 
nedy paying  the  money  at  the  sale' — a  pay- 
ment understood,  at  the  time,  to  be  «  payment 
on  account  of  his  indebtedness  to  Miller — 
which  evidence  is  strongly  corroborative  of 
that  of  Ogden  and  Miller.  We  have  next  the 
testimony  of  George  G.  Graham,  likewise  in  a 
letter,  to  the  effect  that  he  was  present  at  the 
sale,  and  drove  Ogden  and  Kennedy  to  the 
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mine.  That  at  tbe  sale  Ogden  stated,  and 
tbe  constable,  Cline,  announced,  that  the  prop- 
erty was  sold  to  Frank  B.  Ogden.  That  after 
the  sale  at  the  time  Kennedy  referred  to  the 
f:ict  that  the  certificate  was  in  the  name  of 
Frank  B.  Ogden.  There  Is  also  the  testimony 
of  the  justice  of  the  peace,  Tracy,  taken  upon 
tbe  trial  of  tbe  case,  to  the  effect  that  Ogden 
wrote  tbe  certificate  at  his,  tbe  Justice's,  dic- 
tation, and  that  he,  the  justice,  saw  Ogden 
write  bis  name  In  the  certificate.  And  here 
it  can  scarcely  be  belleyed  that  if  It  was  not 
by  the  justice  at  that  time  known  to  be  tbe 
proper  name  therein  to  be  inserted,  he  would 
have  done  as  he  testifies  that  he  did,  said 
nothing  about  it  until  a  month  or  two  there- 
after. There  Is  also  tbe  additional  fact,  un- 
disputed by  the  evidence,  that  the  said  Ogden 
wrote  the  certificate  in  duplicate,  each  con- 
taining his  own  name,  left  them  for  tbe  con- 
stable to  sign,  with  instructions  to  the  con- 
stable to  file  one  for  record,  and  it  in  fact 
was  filed,  and  to  deliver  the  other  to  Kenne- 
dy upon  the  payment  by  Kennedy  of  the  mon- 
ey. One  was  actually  filed  for  record  and 
carried  as  matter  of  law,  constructive  notice 
to  tbe  world,  of  its  contents,  and  tbe  other 
was  actually  delivered  to  Kennedy  long  prior 
to  July  1st,  the  date  of  his  difference  and 
trouble  with  said  Miller.  It  is  difficult  to  be- 
lieve that  any  person  would  attempt  the  per- 
petration of  so  palpable  a  fraud,  and  one  In 
Its  nature  almost  Impossible  to  escape  detec- 
tion, and  attempt  the  perpetration  of  such  a 
fraud,  tbe  Justice  himself  knowing  that  Og- 
den's  name  was  written  therein,  tbe  constable 
being  called  upon  to  sign  them  as  bis  oflSclal 
act,  one  being  placed  of  record,  tbe  other  de- 
livered to  Kennedy  himself,  it  is  difficult,  we 
say,  to  believe  that  under  all  these  circumstan- 
ces the  fraud  should  have  gone  undetected, 
until  nearly  a  month  after  tbe  date  of  the  be- 
ginning of  tbe  troubles  between  Kennedy  and 
Miller. 

"We  are  of  the  opinion  that  the  more  ra- 
tional view  is  that  the  charge  of  fraud  was 
simply  an  afterthought  of  defendant  Kenne- 
dy. In  this  we  are  sustained  by  the  opinion 
of  Hon.  Marcus  P.  Bennett,  then  attorney 
for  plaintiff,  now  Judge  of  the  superior  court 
of  El  Dorado  county,  who  says  in  his  letter 
above  quoted,  'I  contended  for  a  very  differ- 
ent finding,  and  argued  the  case  on  the  theory 
of  your  entire  Innocence  in  taking  the  certifi- 
cate In  your  own  name,  and  supposed  that  the 
court  would  find  in  accordance  with  that  theo- 
ry, and  was  mortified  and  surprised  that  it 
did  not.'  Also  tbe  opinion  of  Hon.  George  C. 
Blanchard,  found  in  bis  letter  to  A.  A.  Moore, 
above  quoted,  to  the  effect,  that  be  exonerat- 
ed Mr.  Ogden  'from  all  Imputation  of  wrong 
in  tbe  matter,'  and  that  he  bad  already  will- 
ingly executed  a  declaration  to  that  effect 
As  against  all  this  testimony  the  charge  of 
fraud  has  to  be  sustained,  If  sustained  at  all, 
upon  the  testimony  of  tbe  single  witness,  Ken- 
nedy. And  tbe  proposition  bricfiy  stated  Is 
this :    If  Ogden  wrote  his  name  in  the  certifi- 


cate of  sale,  without  tbe  knowledge  and  con* 
sent  of  Kennedy,  he  was  guilty  of  a  fraud. 
If  be  wrote  bis  name  In  the  certificate,  with 
the  knowledge  and  consent  of  Kennedy,  be 
was  entirely  Innocent  of  any  fraud.  Kennedy 
says  this  was  done  without  bis  knowIedg>^' 
and  consent.  Giving  to  tbe  testimony  of  Ken- 
nedy all  tbe  weight  to  which  it  is  entitled,  as 
tbe  testimony  of  a  single,  credible  witness, 
it  is  still  greatly  overweigbed  by  all  of  the 
other  testimony  before  us,  which  is  entirely 
In  favor  of  tbe  account  gi'.vii  by  said  Ogden. 

"But  Is  the  testimony  of  Kennedy  to  be 
treated  as  the  testimony  of  a  credible  witness? 
Assuredly  not.  No  testimony  Impeaching  Ken- 
nedy was  before  the  trial  court  of  El  Dorado 
county,  and  little  testimony  in  favor  of  Og- 
den was  l>efore  the  court;  for,  as  baa  been 
hereinbefore  set  forth,  it  could  not  be  de- 
termined by  Ogden,  and  was  In  fact  unknown 
to  Ogden,  that  his  integrity  was  to  be  question- 
ed in  that  case.  The  answer  of  Kennedy,  on 
file  in  tbe  action,  raises  no  such  issue,  and  it 
was  not  to  be  supposed  by  Ogden  or  by  the 
attorney  for  the  plaintiff  in  that  case,  that 
his  good  name  would  be  Involved  in  the  litiga- 
tion. In  illustration  of  this  fact  it  may  be 
noted  that  the  Hon.  Walter  Van  Dyke,  who 
was  familiar  as  an  attorney  and  adviser 
with  all  of  the  matters,  testified  in  the  case 
by  deposition.  He  could  and  would  doubtless 
then,  as  be  does  now,  bear  witness  to  the 
good  faith  of  Ogden  in  all  of  the  transac- 
tions. But  bis  deposition  is  silent  upon  tbe 
question.  No  Interrogatories  were  put  to  him 
upon  the  subject  of  the  certificate,  because 
no  one  upon  the  plaintifTs  side  at  that  time 
knew  that  foul  play  would  be  charged  In  re- 
lation to  tbe  certificate.  It  Is  not  for  one 
moment  to  be  supposed  that  bad  all  of  this 
evidence  now  before  us  been  taken  in  the  trial 
court  the  finding  in  question  would  have  been 
made. 

"In  addition  to  that  we  have  stated  that 
Kennedy  is  not  to  be  considered  as  a  credible 
witness,  and  this  Is  so  because  of  the  certified 
copies  of  papers  now  before  us,  and  here 
marked  as  exhibits,  it  is  proved  that  the  said 
'Kennedy  had  been  convicted  and  sentenced 
in  the  state  of  New  York  for  the  crime  of 
conspiracy  committed  as  follows:  'The  said 
Kennedy  conspired  with  one  Thomas  and 
procured  Insurance  upon  the  life  of  one  Ed- 
ward G.  Bumbam,  a  fictitious  and  nonexlst- 
Ing  person,  in  the  sum  of  |10,000.  Thereafter 
the  said  Kennedy  procured  a  corpse,  repre- 
sented to  tbe  insurance  companies  that  the 
corpse  was  the  corpse  of  tbe  said  Bumham, 
caused  the  said  corpse  to  be  buried,  and 
sought  to  collect  tbe  insurance.  Also  that 
said  Kennedy  fied  to  the  state  of  California, 
from  the  state  of  New  York,  to  escape  meet- 
ing four  several  Indictments  preferred  against 
him  by  the  grand  jury  of  the  city  of  ButTalo 
In  1883  (the  transactions  here  under  consid- 
eration  took  place  in  1884),  accusing  said 
Kennedy  of  forgery  and  false  pretenses  as 
set  forth  In  Exhibit  6.'    Also  that  tbe  said 
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Kennedy  was  at  that  time  a  lawyer,  and  was 
after  due  process  disbarred  by  the  Supreme 
Court  of  Erie  county.  New  Tork,  for  his 
wicked,  corrupt,  and  felonious  practices,  and 
that  his  license  to  practice  law  was  by  said 
court  canceled  and  revoked.  Also  that  upon 
coming  to  this  state  the  said  Kennedy  pro- 
cured himself  to  be  admitted  to  practice  be- 
fore the  superior  court  of  El  Dorado  county 
upon  presentation  of  his  said  canceled  certifi- 
cate from  the  state  of  New  Tork,  and  upon 
representation  that  the  said  certificate  was 
In  full  force  and  effect,  and  ujwn  testimony 
of  his  good  moral  character,  furnished  by 
the  constable,  Cllne,  who  was  a  witness 
against  said  Ogden  in  the  Pekin  Mill  &  Min- 
ing Company  suit  Thereafter  the  fact  being 
made  known  to  the  Judge  of  the  superior 
court  of  El  Dorado  county,  who  was  the 
same  Judge  who  tried  the  Pekin  Mill  &  Min- 
ing Company's  suit,  and  made  the  said  find- 
ing against  the  said  Ogden,  supported  large- 
ly, If  not  wholly,  by  the  testimony  of  said 
Kennedy,  the  said  Kennedy  falling  to  appear 
before  the  court  to  explain  his  conduct  In  the 
premises  was  by  the  court  ordered  disbarred 
and  forbidden  to  practice. 

"As  against  this  evidence  of  dishonesty  of 
said  Kennedy,  there  is  before  us  abundant 
evidence  of  the  highest  kind  and  of  the 
strongest  nature  in  support  of  the  character 
and  reputation  of  the  said  Ogden  for  truth, 
honesty,  and  integrity;  and,  moreover,  the 
Judges  of  this  court  from  long  knowledge  of 
and  personal  acquaintance  with  the  said  Og- 
den are  themselves,  and  each  of  them,  able  to 
bear  evidence,  and  do  hereby  bear  evidence, 
that  the  said  Ogden  during  all  bis  life  has 
borne  and  now  deservedly  bears  the  highest 
reputation  for  truth,  honesty,  and  Integrity, 
and  Is  known  and  accredited  in  the  communi- 
ty In  which  be  resides  as  a  man  of  the  ut- 
most rectitude  in  all  the  affairs  of  life. 

"In  conclusion,  therefore,  the  Judges  of 
this  court  find  that  in  none  of  the  transac- 
tions mentioned  or  referred  to  in  the  Pekin 
Mill  &  Mining  Company's  suit  was  the  said 
Ogden  guilty  of  any  fraud;  but,  to  the  con- 
trary, his  conduct  throughout  was  entirely 
free  from  fraud,  and  characterized  by  the 
best  motives." 

The  foregoing  findings  from  the  record  be- 
fore us  are  abundantly  substantiated.  Not- 
withstanding that  the  citizens  of  Alameda 
county  have  repeatedly  expressed  their  con- 
viction of  Judge  Ogden's  Integrity,  by  con- 
tinuously and  uninterruptedly  electing  him  to 
the  oflSce  of  Judge  of  tbe  superior  court,  nev- 
ertheless the  record  of  the  case  in  the  eigh- 
ty-first volume  of  our  Reports  stands,  and, 
unless  corrected,  will  stand  against  him,  his 
children,  and  his  children's  children  as  a 
mommient  of  infamy.  For  this  reason,  and 
upon  this  showing,  be  asks  this  court  to  af- 
ford bim  relief. 

The  statements  In  81  Cal.,  22  Pac,  were 
based,  of  course,  exclusively  upon  tbe  find- 


ings made  by  the  trial  oonrt  Tbey  were  In 
no  sense  the  result  of  an  examination  by 
this  court,  nor  could  they  In  any  sense  be  con- 
strued as  expressing  the  views  of  this  court 
tipon  tbe  matter.  It  is  manifest  that  the  ex- 
oneration of  Judge  Ogden  upon  tbe  showing 
thus  made  is  full  and  complete.  This  court 
also,  from  personal  knowledge  of  Judge  Og- 
den, Joins  in  tbe  expression  of  confidence  em- 
bodied in  the  findings  of  the  Judges  of  the 
superior  court  of  Alameda  county.  But,  from 
the  character  and  limits  of  the  Jurisdiction 
of  this  court,  it  Is  impossible  for  It  to  attempt 
to  amend  or  correct  the  findings  of  the  trial 
court,  and,  so,  impossible  for  It  to  afford 
Judge  Ogden  this  specific  form  of  relief. 
However,  the  publication  of  the  foregoing 
must  suffice  for  his  complete  exoneration. 

We  concur:  BEATTT,  C.  J. ;  HBNSHAW, 
J.;  SHAW,  J.;  ANGELLOTTI,  J.;  LOBI- 
CAN,  J.;  SLOSS,  J. 


7  Cal.  App.  nr 

CARMICHAEIi   v.    CAMPODONICO.      (Civ. 

398.) 

(Court  of  Appeal.   Third   District,  California. 

Feb.   22,   1908.) 

Public  Lands— IiAnd  Actuai.lt  Occupiki>— 

Homestead  Entbt. 

Even  tiiough  land  beloneed  to  the  United 
States  when  the  state  conveyed  it  to  plaintiff, 
yet  he  having  inclosed,  improved,  cultivated,  and 
been  in  the  actual  possession  of  it.  it  was  not 
subject  to  entry  under  tbe  United  States  home- 
stead laws,  so  that  notwitbstandinK  defendant 
made  such  entry  he  was  not  authorized  to  go 
on  the  land  and  oust  ulalntiff,  so  that  plaintiff 
may  recover  it  by  ejectment. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  41,  Public  Lands,  f  53.] 

Appeal  from  Superior  Court,  Mariposa  Coun- 
ty;  N.  D.   Amot,  Judge. 

Action  by  J.  Carmichael  against  E.  Campo- 
donlco.  Judgment  for  plaintiff.  Defendant 
appeals.    Affirmed. 

J.  A.  Adair,  for  appellant.  J.  M.  Corcoran, 
for  respondent. 

BURNETT,  J.  The  complaint  Is  In  the 
usual  form  for  an  action  in  ejectment  The 
denials  of  the  answer  present  a  striking  il- 
lustration of  the  "negative  pregnant,"  but 
tbey  were  treated  as  putting  in  Issue  all  the 
material  allegations  of  the  complaint  The 
affirmative  averment  upon  which  defendant 
relied  is  as  follows:  "All  tbe  land  above  men- 
tioned was  prior  to  and  up  to  June,  1003, 
public  land  of  the  United  States;  that  on  the 
10th  day  of  June,  1005,  this  defendant  entered 
as  a  homestead  said  160  acres  of  land  in  the 
United  States  Land  Office  at  Stockton,  Cal.; 
that  he  now  holds  tbe  land  office  receipt  No. 
7033,  entitling  this  defendant  to  tbe  lawful 
possession  and  occupancy  of  the  last  above- 
mentioned  tract ;  that  he  now  holds  and  occu- 
pies said  premises  entered  as  a  homestead 
under  and  by  virtue  of  the  laws  of  the  United 
States." 
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At  tbe  trial  defendant  admitted  that  a  pat- 
ent was  Issued  by  the  state  of  California  on 
Xovember  9,  1871,  to  John  Wilson;  that  the 
plaintiff  deralgned  title  from  the  said  paten- 
tee by  mesne  conveyance;  that  the  patentee 
and  his  successors  In  interest  were  In  the  ac- 
tual and  continued  possession  of  said  land 
from  November  9,  1871,  until  the  same  was 
Bold  to  plaintiff  about  five  years  ago.  This 
was  supplemented  by  the  testimony  of  plain- 
tiff that  said  land  was  inclosed  by  a  substan- 
tial fence,  and  liad  improvements  thereon  and 
was  used  for  agricultural  purposes,  and  that 
It  was  In  the  actual  possession  of  hia  tenant, 
one  John  Lord,  who  was  ousted  by  defendant 
at  the  time  of  the  tatter's  entry  in  June,  1905. 

The  foregoing  facts  Justify  the  findings  and 
Judgment  of  the  court  below  in  favor  of  plain- 
tiff. The  case  of  Gragg  v.  Cooper,  150  Oal. 
584,  89  Pac.  346,  Is  decisive  of  the  controversy 
here.  It  is  there  held,  as  stated  In  the  sylla- 
l»us:  "Public  land  of  the  United  States,  actual- 
ly occupied  and  possessed  by  one  who  has  It 
inclosed  by  a  substantial  fence,  and  is  using 
It  for  agricultural  purposes,  without  other 
right,  is  not  subject  to  entry  by  a  qualified 
claimant  under  tbe  homestead  laws  of  the 
United  States;  and  the  process  of  obtaining 
from  the  officers  of  the  United  States  a  cer- 
tificate of  such  entry  and  a  receipt  for  fees 
paid.  In  pursuance  of  a  declaration  of  his  In- 
tention to  settle  upon  the  land  as  a  homestead, 
filed  with  them,  does  not  authorize  him  to 
go  upon  the  land  so  possessed  and  oust  the 
prior  possessor,  or  to  recover  possession  in  au 
action  against  him." 

We  see  no  necessity  to  continue  the  discus- 
sion, as  the  other  questions  suggested  by  ap- 
pellant are  entirely  immaterial.  It  Is  prob- 
ably tme  that  the  state  had  no  title  to  convey 
to  Wilson,  and  that  the  premises  in  contro- 
versy are  still  a  part  of  the  public  land  of  the 
United  States;  but  defendant  is  In  no  posi- 
tion to  litigate  these  questions  In  this  proceed- 
ing, and  the  possession  of  plaintiff  as  afore- 
said and  bis  ouster  by  defendant  constitute 
sufficient  ground  for  the  action  of  ejectment 

The  Judgment  is  afilrmed. 

We  concur:  CHIPMAN,  P.  J. ;  HART,  J. 


7  Cal.  App.  M8 

FERGUSON   V.   BOAUD   OF   EDUCATION 
OF  SONOMA  COUNTY  et  al.    (Civ.  422.) 

(Court   of   Anpeal.   Third   District,   California. 
Feb.  20,  1008.     Rehenrinf?  Denied 
April  20,   1008.) 

1.   MAItDAICnS  —  PlXADING  —  SUTFICIENCT     OF 

Aksweb. 

In  mandamus  to  compel  a.  school  board  to 
issue  to  plaintiff  a  hifb  school  certificate  to 
teach,  and  to  set  aside  an  ordor  suspeudinK  such 
certificate,  plaintilT  alleged  that  he  repcatodly 
demanded  of  the  board  and  its  members  that 
they  set  aside  the  order  suspending  the  certifi- 
cate and  issue  to  him  his  high  school  certificate. 
The  answer  denied  that  plaintiff  did  repeatr^ly 
demand  or  did  at  any  of  the  times  mentioned  in 
the  complaint  demand  of  the  board  that  they  set 
aside  tbe  order  suspending  the  plaintiff's  cer- 


tificate as  alleged  in  tbe  complaint,  and  further 
denied  that  tlie  l>oard  or  any  of  its  memt>eri 
et  any  of  the  times  mentioned  in  the  complaint 
or  at  all  refused  wrongfully,  or  that  they  or 
any  of  them  still  continued  to  refuse,  to  issue 
to  the  niaintiff  his  certificate  or  to  set  aside  the 
order  suspending  it.  Held,  that  the  averments 
in  the  complaint  of  the  demand  were  sufficiently 
traversed  by  the  answer  to  warrant  the  court 
in  talcing  evidence  upon  that  issne. 
2.  Appeaii— Review— Presumptions. 

Where,  in  mandamus,  the  findings  as  to 
demand  having  been  made  upon  defendants  be- 
fore suit  supported  the  judgment,  it  would  be 
presumed  on  appeal  that  the  evidence  as  to 
demand  supported  the  findings,  and  that  tbe 
question  was  heard  and  determined  by  the  court 
as  though  made  an  issue  by  the  pleadings. 

Appeal  from  Superior  Court,  Sonoma 
County;  A.  G.  Burnett,  Judge. 

Mandamus  by  James  Ferguson  against 
tbe  county  board  of  education  of  Sonoma 
county  and  Minnie  Coulter,  superintendent 
of  schools,  to  compel  defendants  to  issue  and 
deliver  to  petitioner  a  high  school  certificate. 
From  a  Judgment  denying  the  writ,  plaintiff 
appeals.    Afilrmed. 

S.  V.  Costello  and  Costello  &  Coatello,  for 
appellant.  C.  H.  Pond  and  B.  L.  Thompson, 
for  respondents. 

CHIPMAN,  P.  J.  Mandamus.  Petitioner 
prayed  for  a  writ  directing  defendants  to 
issue  and  deliver  to  him  a  high  school  cer- 
tificate. Defendants  had  the  Judgment,  from 
which  plaintiff  appeals  on  the  Judgment  roll 
alone. 

It  is  alleged  in  the  complaint  that  on  Au- 
gust 1,  1901,  there  was  duly  issued  to  blm 
a  high  school  certificate  by  defendant  board, 
which  said  certificate  was  to  continue  In 
force  for  the  period  of  six  years  from  its 
date;  that  pursuant  to  proceedings  talcen 
by  said  board  on  July  9,  1904,  it  wrongfully 
and  unlawfully  passed  tbe  following  reso- 
lution: "Be  It  resolved  that  the  certificate 
of  the  said  James  Ferguson  (plaintiff)  be 
and  Is  hereby  Indefinitely  suspended  for  un- 
professional conduct  and  evident  unfitness 
for  teaching."  It  was  alleged  "that  said 
plaintiff  has  repeatedl.v  demanded  of  the  said 
board  of  education,  and  of  and  from  the  said 
members  thereof,  first  above  named,  that 
they  set  aside  the  said  alleged  order  sus- 
pending said  certificate,  and  issue  and  deliv- 
er to  him  bis  high  school  certificate,  as  afore- 
said," and  "that  said  board  and  said  mem- 
bers still  continue  to  refuse  and  fall  to  is- 
sue and  deliver  to  said  plaintiff  his  certificate 
or  to  revoke,  annul,  or  set  aside  said  alleged 
order  of  suspension  of  said  certificate."  The 
court  found  that  plaintiff  "never  made  de- 
mand upon  the  defendant  the  county  board 
of  education  of  the  county  of  Sonoma,  Cali- 
fornia, nor  upon  any  of  its  members,  to  be 
reinstated  as  a  regularly  authorized  teacher 
of  said  county,  nor  to  revolte  said  order  of 
said  board  of  education  indefinitely  suspend- 
ing tbe  plaintiff's  certificate  as  a  teacher 
•  *  ♦  nor  to  restore  the  plaintiff's  said  cer- 
tificate to  teach    •    •    •    prior  to  the  corn- 
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mencement  of  this  action,  nor  at  all."  As 
conclusion  of  law  the  court  found  that  no 
legal  demand  was  made  upon  defendants  "to 
reinstate   the   plaintiff's   authority   to   teach 

*  *  •  nor  to  revoke  the  order  •  »  • 
suspending  the  teacher's  certificate  of  the 
plalntllt  •  •  •  nor  to  restore  plaintiffs 
said  certificate  •  •  •  revoked  by  said 
board  of  education  on  the  9th  day  of  July, 
1904;  that  said  demand  Is  a  necessary  prece- 
dent to  the  maintaining  of  said  action,  and 
to  the  Issuing  of  a  writ  of  mandamus  in  said 
matter."  The  writ  was  therefore  denied. 
The  sole  point  made  on  the  appeal  is  "that  a 
demand  Is  admitted  upon  the  pleadings,  and 
the  findings  do  not  therefore  support  the 
judgment." 

By  the  answer  the  defendants  "deny  that 
the  plaintiff  did  repeatedly  demand,  or  did 
at  any  of  the  times  mentioned  In  the  amend- 
ed complaint  herein  or  at  all  demand,  of 
the  said  board  •  •  •  that  they  set  aside 
the  said  order  or  resolution  Indefinitely  sus- 
pending the  plaintiffs  certificate  as  alleged 
therein;  and  further  specifically  deny  that 
said  board  of  education  or  any  of  the  mem- 
bers thereof  •  *  *  at  any  of  the  times 
mentioned  In  said  amended  complaint,  or  at 
all,  refused,  wrongfully  •  •  •  or  that 
they    or    any    of    them    refused    wrongfully 

•  ♦  ♦  or  at  all,  or  that  they  or  any  of 
them  still  continue  to  refuse  to  Issue  or  de- 
liver to  the  plaintiff  herein  his  said  certifi- 
cate, or  to  revoke  or  annul  or  set  aside  said 
order  indefinitely  suspending  said  certificate." 
The  principal  issue  presented  by  the  com- 
plaint was  the  validity  of  the  board's  ac- 
tion In  suspending  plaintiff's  certificate,  and 
the  remedy  he  was  asking  was  a  revoca- 
tion of  this  alleged  order  of  suspension,  the 
effect  of  which  would  have  been  to  leave 
his  certificate  in  force.  But  whether  or 
not  this  would  follow  we  think  the  aver- 
ments of  demand  were  sufficiently  trav- 
ersed to  warrant  the  court  In  taking  evi- 
dence upon  that  Issue,  and  we  must  pre- 
sume that  the  evidence  so  taken  support- 
ed the  findings.  It  is  a  rule  of  law  that  be- 
fore making  an  application  for  the  writ 
of  mandamus  demand  must  be  made  on 
the  defendant  to  perform  the  act  sought  to 
be  enforced  by  the  writ.  Price  v.  Riverside 
L.  &  I.  Co.,  56  Cal.  431. 

Respondents  contend  that  under  section 
1088  of  the  Code  of  Civil  Procedure  it  was 
incumbent  upon  appellant  to  allege  and  prove 
demand  whether  denied  or  not.  Where  de- 
fault Is  made  the  section  seems  to  uphold 
this  view ;  and  In  Jackson  School  District  v. 
Cuthbert,  134  Cal.  508.  60  Pac.  741,  where  the 
defendant  failed  to  answer.  It  was  said :  "If 
the  trial  court  cannot  grant  the  relief  on 
the  pleadings.  It  would  seem  to  follow  that 
this  court  cannot  reverse  a  judgment  deny- 
ing writ,  unless  It  Is  made  to  appear  that 
such  showing  was  made  before  the  lower 
court  as  would  require  the  Issuance  of  the 
writ."     This  decision  seems  to  be  in  con- 


flict with  the  decisions  In  Pereria  r.  Wal- 
lace, 129  Cal.  397,  62  Pac.  61,  and  Hayward 
V.  Pimental,  107  Cal.  386,  40  Pac.  545.  In  the 
Pereria  Case  there  was  no  answer;  In  the 
Hayward  Case  there  was  an  answer.  Sec- 
tion 1C88  reads:  "The  writ  cannot  be  grant- 
ed by  default.  The  case  must  be  heard  by 
the  court,  whether  the  adverse  party  appear 
or  not."  In  the  Pereria  Case  the  court  seems 
to  have  relied  upon  section  1094  of  the  Code 
of  Civil  Procedure,  which  reads:  "If  no  an- 
swer be  made,  or  If  the  answer  raise  no  ma- 
terial issue  of  fact,  the  hearing  mnst  be  be- 
fore the  court  If  no  answer  be  made,  the 
case  must  be  heard  upon  the  papers  of  the 
applicant."  As  we  think  the  issue  of  demand 
was  sufficiently  presented,  and  as  the  pre- 
sumption is,  In  the  absence  of  the  evidence, 
that  the  findings  were  supported  by  the  evi- 
dence, we  prefer  not  to  express  an  opinion 
upon  the  point  suggested  by  reqrandents. 

Furthermore,  on  the  appeal  from  the  judg- 
ment alone  it  must  be  presumed  that  the 
evidence  supported  the  findings,  and,  as  the 
latter  support  the  judgment,  we  must  pre- 
sume that  the  question  of  fact  as  to  the  de- 
mand was  heard  and  determined  by  the 
court  as  though  made  an  issue  by  the  plead- 
ings. 

The  judgment  Is  affirmed. 

We  concur:     BURNETT,  X;    HART,  J. 


7  Cal.  App.  60C 

MEEK  v.   SOUTHERN   CALIFORNIA   RT. 

CO.     (Civ.  346.) 
(Court  of  Appeal,  Second  District,  California. 

Feb.  25,  1908.) 

AppeaI/— Review — Denial  or   New   Teiaii— 
Motion  fob  Insufficient  Evidence. 

The  refu.'.al  of  a  motion  for  new  trial,  based 
on  the  ground  that  the  evidence  did  not  support 
the  findings,  cannot  be  reviewed;  the  state- 
ment for  the  motion  not  having  advised  the 
court  which  of  the  findings  was  claimed  to  be 
unsupported,  and  there  being  evidence  to  sup- 
port one  of  them. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  2,  Appeal  and  Error,  {  1743.] 

Appeal  from  Superior  Court,  Los  Angeles 
County ;  Charles  Monroe,  Judge. 

Action  by  Mae  Meek  against  the  Southern 
California  Railway  Company.  Judgment  for 
defendant    Plaintiff  appeals.    Aflirmed. 

Bernard  Potter  and  Frank  James,  for  ap- 
pellant T.  J.  Norton,  E.  B.  MUUktn,  and  E. 
W.  Camp,  for  respondent. 

ALLEN,  P.  J.  Appeal  by  plaintiff  from  a 
judgment  of  the  superior  court  of  Los  An- 
geles county  in  favor  of  defendant,  and  from 
an  order  denying  a  new  trial.  The  action 
was  by  a  passenger  who  had  been  ejected 
from  a  train  by  defendant's  servants,  without 
cause,  and  in  a  violent  manner.  The  com- 
plaint stated  facts  sufllcient  to  entitle  plain- 
tiff to  general  damages,  and,  In  addition,  set 
out  certain  facts  entitling  her  to  special  dam- 
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ages.  The  answer  denied  the  Tarions  allega- 
tions of  the  complaint,  and  by  way  ot  farther 
defense  pleaded  an  accord  and  satisfaction. 
The  court  found  in  faror  of  plaintiff  upon 
each  of  the  allegations  of  the  complaint  re- 
lating to  general  damages,  but  against  plain- 
tiff on  her  plea  of  special  damages,  and  found 
In  favor  of  defendant  upon  the  plea  of  accord 
and  satisfaction. 

The  findings  are  sufficient  to  support  the 
Judgment.  The  only  specifications  of  error 
found  in  the  statement  on  motion  for  a  new 
trial  are  that  "the  plaintiff  gave  and  duly 
served  and  filed  her  notice  of  intention  to 
move  for  a  new  trial,  upon  the  grounds  that 
the  evidence  is  Insufficient  to  Justify  the  find- 
ings and  decision  of  the  court ;  that  the  find- 
ings and  decision  of  the  court  are  against 
law."  We  cannot  consider  the  statement  on 
motion  for  a  new  trial  to  determine  whether 
or  not  the  evidence  supports  the  findings  and 
decision,  for  the  reason  that  the  statement 
contains  no  specifications  of  error,  as  provid- 
ed by  section  648  of  the  Code  of  Civil  Pro- 
cedure. That  section  provides  that,  "when  the 
exception  Is  to  the  verdict  or  decision  upon 
the  ground  of  the  Insufficiency  of  the  evidence 
to  Justify  It,  the  objection  must  specify  the 
jMirtlculars  In  which  such  evidence  Is  alleged 
to  be  tnsufflclent"  It  Is  Insisted  by  appel- 
lant that  this  section  has  no  application 
when  a  single  finding  only  is  against  the  ap- 
pellant, and  all  the  other  findings  are  In  her 
favor.  Under  the  record  In  this  case  it  Is  un- 
necessary to  pass  upon  this  question,  for,  as 
a  fact,  there  are  two  findings  against  appel- 
lant, and  from  the  general  specifications  it 
Is  not  possible  to  ascertain  which  finding  Is 
attacked.  In  Swift  v.  Occidental  Mining, 
etc.,  Co.,  141  Cal.  168,  74  Pac.  700.  It  Is  said, 
in  speaking  of  the  rule  established  by  the 
section  referred  to :  "That  the  object  of  the 
rule  requiring  these  specifications  Is,  first,  to 
shorten  the  statement  of  the  evidence  by  ex- 
cluding everything  irrelevant  to  the  specified 
fact;  and,  second,  to  notify  the  opposing 
party  of  the  particular  finding  called  In 
question,  In  order  that  he  may  see  that  the 
statement  fairly  and  fully  presents  the  evi- 
dence bearing  upon  that  particular  matter." 
The  statement  on  motion  for  a  new  trial  in 
the  case  at  bar  only  purports  to  contain  such 
evidence  as  is  material  to  the  case,  which 
must  be  construed  as  a  statement  that  It  Is 
all  of  the  evidence  material  In  connection 
with  the  findings  specified  as  unwarranted. 
"The  specifications  should  In  some  form  dis- 
tinguish each  particular  proposition  of  fact 
excepted  to  from  all  others  found  by  the 
court."  Dawson  v.  Schloss,  93  Cal.  194,  29 
Pac.  31 ;  De  Molera  v.  Martin,  120  Cal.  546, 
52  Pac.  S25.  Treating  the  grounds  of  motion 
for  new  trial  found  in  the  statement  as  being 
specifications  of  error,  the  trial  court  was  not 
advised,  either  when  settling  the  statement 
or  bearing  the  motion  for  new  trial,  as  to 
what  particular  finding  of  fact  the  moving 


party  claimed  was  unsupported.  It  cannot 
be  said  that  there  was  no  evidence  In  sup- 
port of  either  finding  against  plaintiff,  for  on 
the  plea  of  special  damages  the  finding  Is 
entirely  warranted  from  the  evidence.  Hence 
the  rule  applying  where  there  is  an  entire 
absence  of  evidence  Is  not  applicable  here. 
Judgment  and  order  affirmed. 

We  concur:    SHAW,  J.;  TAGGAET,  J. 


7  CaL  App.  580 
WIBNEE  T.  H.  GRAFF  4  CO.  et  al. 
(Civ.  431.) 

(Court   of   Appeal,   Third   District,    CJalifornia. 
Feb.  20.  1908.) 

1.  LANDLoan  AHD  Tenant— Lease— Rerewal 

— CONSTBUCTION — "SlGNIFT." 

Where  a  lease  entitled  the  lessees  to  a 
renewal,  provided  they  signified  their  acceptance 
in  writing  to  the  lessor  on  or  before  September 

1.  1904,  such  provision  only  required  the  les- 
sees to  make  known,  manifest,  notify,  or  ex- 
press in  writing  their  acceptance  or  desire  to 
continue  the  lease,  such  terms  being  synony- 
mous with  "signify,"  as  used  in  the  Tease,  any 
writing  adequate  for  that  purpose  being  sufiS- 
cient  to  operate  as  an  election  to  renew. 

2.  Sake— Time. 

Where  a  lease  provided  for  a  renewal  on 
the  same  terms,  if  the  lessees  signified  their  ac- 
ceptance in  writing  on  or  before  September  1, 
1904,  it  was  incumbent  on  the  lessees  to  give 
notice  of  their  election  to  renew  within  the 
time  specified,  and  on  the  giving  of  such  notice 
they  became  entitled  to  hold  for  another  term 
under  the  original  lease  and  not  under  the  no- 
tice, the  lease  being  regarded  as  extended  for 
the  new  term. 

3.  Same— Notice— Requisites— SiONATtTRE. 

Where  a  lease  provided  for  renewal  on  no- 
tice to  the  lessor,  and  within  the  time  speci- 
fied a  member  of  the  lessee  firm  forwarded  to 
the  lessor  by  registered  mail  a  letter  enclosed 
in  one  of  the  firm's  business  envelopes,  with  the 
firm  name  and  address  in  the  comer,  reciting 
a  description  of  the  lease,  and  stating  that  H. 
Graff  &  Co.,  as  the  lessee  firm,  "elects  to  avail 
itself  of  the  renewal  privilege  and  requests  the 
continuance  of  the  lease  for  a  new  term,"  such 
notice  was  sufficient,  though  no  signature  was 
subscribed  thereto. 

Appeal  from  Superior  Court  Fresno  Coun- 
ty; H.  Z.  Austin,  Judge. 

Action  by  Selma  S.  Wiener  against  H. 
Graff  &  Co.  and  others.  From  a  Judgment 
for  defendants,  and  from  an  order  denying 
plaintiff's  motion  for  a  new  trial,  she  ap- 
peals.   Affirmed. 

Frank  H.  Short  and  F.  E.  Cook,  for  ap- 
pellant H.  II.  Welsh,  Bombard  &  Souther- 
land,  George  Cosgrave,  M.  F.  McCormick,  and 
Crlchton  &  St  John,  for  respondents. 

CHIPMAN,  P.  J.  This  is  an  action  to  re- 
cover the  possession  of  certain  real  property 
situated  in  the  city  of  Fresno,  alleged  to  be 
unlawfully  withheld  from  plaintiff  by  de- 
fendants. Defendants  claim  possession  un- 
der the  provisions  of  a  lease  from  the  owner 
to  H.  Graff  &  Co.  and  by  subleases  by  the  let- 
ter. 

It  appears  that  the  property  In  question 
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was  the  subject  of  a  lease  between  the  owner, 
one  X  J.  Konlgshofer,  as  lessor,  and  H.  Graff 
&  Co.,  a  copartnerahiis  lessees,  dated  Decem- 
ber 1,  1899,  for  the  term  of  five  years,  from 
Its  date,  at  the  yearly  rental  of  $1,500,  pay- 
able monthly  !n  advance,  on  the  first  day  of 
each  month,  m  equal  monthly  installments  of 
$125.  The  lease  contained  the  following  pro- 
vision: "And  it  Is  hereby  further  agreed,  that 
the  parties  of  the  second  part  (lessees)  shall 
have  the  privilege  of  one  year's  additional 
lease  on  the  same  terms  and  at  the  same  rent- 
al as  heretofore,  provided  that  they  signify 
their  acceptance  In  writing  to  the  party  of 
the  first  part  (lessor)  on  or  before  September 
first,  nineteen  hundred  four;"  that  the  rent- 
al was  paid  at  all  times,  as  agreed  in  the 
lease,  to  W.  T.  Mattlngly  for  the  lessor,  who 
appears  to  have  been  his  agent  to  receive  the 
rental,  up  to  December  1,  1904,  and  was 
thereafter  tendered,  on  the  first  of  each 
month,  to  Mr.  Mattlngly  but  was  refused, 
no  reason  for  such  refusal  being  given ;  that 
in  June,  1904,  H.  Graff,  a  member  of  the  firm 
of  H.  Graff  &  Co.,  forwarded  In  a  letter  by 
registered  mall  to  Konlgshofer  at  Alameda, 
Cal.,  inclosed  in  one  of  the  firm's  business 
envelopes  "with  the  firm  name  and  address 
In  the  corner,"  the  following  notice:  "Fresno, 
Cal.,  June  7,  1904.  J.  J.  Konlgshofer:  Take 
notice  that  H.  Graff  &  Co.,  the  lessee  named 
In  that  certain  Indenture  of  lease  made  by 
yon  as  lessor,  to  H.  Graff  &  Co.,  as  lessee, 
on  December  Ist,  1899,  which  said  lease  is  re- 
corded In  Volume  H.  of  Leases,  page  133  et 
seq.,  thereof,  Fresno  County  Records,  and 
whereby  the  said  lessor  did  lease  to  the  said 
lessee  that  certain  real  property,  situated  In 
the  county  of  Fresno,  state  of  California, 
and  described  as  follows,  to  wit:  In  the 
Wiener  Block  in  the  city  of  Fresno,  county 
of  Fresno,  better  described  as  the  three  stores 
nearest  the  alley  In  said  block,  said  Wiener 
Block  l>eing  on  Tulare  Street  between  I  and 
J  Sts.,  Fresno,  Cal.  And  which  said  lease 
contains  the  following  covenant:  'It  Is  here- 
by further  agreed  that  the  parties  of  the 
second  part  shall  have  the  privilege  of  one 
year's  additional  lease  on  the  same  terms 
and  at  the  same  rental  as  heretofore,  provid- 
ed that  they  signify  their  acceptance  in  writ- 
ing to  the  party  of  the  first  part  on  or  before 
September  Ist,  1904,'  does  hereby  elect  to 
avail  Itself  and  accept  the  privilege  contain- 
ed in  said  covenant  just  described,  and  re- 
quests the  continuance  of  said  lease  under 
the  same  terms  as  are  now  contained  In  said 
lease  for  the  period  of  one  year  from  and 
after  the  first  day  of  December,  1904.   . 


No  explanation  Is  given  why  this  accept- 
ance happened  not  to  be  signed.  It  appears 
further  that  Mr.  Graff  "received  back  the 
registry  card  receipting  for  the  letter,"  which 
was  Introduced  In  evidence  "and  is  signed  by 
Mr.  Konlgshofer  receipting  for  the  letter  con- 
taining the  notice  forwarded  by  the  witness 
and   referred  to  In  his  testimony";    before 


sending  the  notice  Graff  gave  It  to  Mattlngly 
who  handed  it  bade  to  Graff,  and  told  him  he 
would  have  to  furnish  it  to  Mr.  Konlgshofer, 
and  gave  him  the  latter's  address  at  Alame- 
da. It  appeared  that  H.  Graff  &  Co.,  was  In- 
corporated In  1901  and  made  an  assignment 
to  the  corporation  of  the  following  proper- 
ty :  "The  stock  of  merchandise,  furniture  and 
fixtures,  horses  and  wagons,  certificates  of 
stock,  warehouse,  all  bills  receivable  and  all 
Indebtedness  due,  together  with  the  good  will 
of  that  business  heretofore  conducted  by  its 
In  the  city  of  Fresno  •  •  •  and  known  as 
the  merchandise  business  of  H.  Graff  &  Com* 
pany.  It  being  the  Intention  *  *  *  to  sell 
and  convey  *  *  *  all  their  right,  title  and 
interest  and  ownership  in  and  to  the  said 
copartnership  business  of  H.  Graff  &  Compa- 
ny and  In  and  to  all  personal  property  of 
every  kind  and  character  owned  and  possess- 
ed by  said  partnership  on  this  date."  Wheth- 
er this  assignment  carried  with  It  the  lease 
in  question  or  was  so  Intended  does  not  ap- 
pear otherwise  than  from  the  above  descrip- 
tion of  the  property  assigned. 

The  contention  of  appellant  Is  that  the  no- 
tice given  by  the  lessees  failed  to  meet  the 
requirements  of  the  lease  which  required  that 
In  the  event  of  seeking  a  renewal  thereof 
they  should  "signify  their  acceptance  In 
writing  to  the  party  of  the  first  part  on  or 
before  September  first,  1904";  that  something 
more  than  giving  notice  was  required ;  "that 
the  writing  Itself  in  and  of  Itself  signify  and 
prove  the  acceptance  of  the  lease  and  its  ex- 
tension for  the  additional  term,"  which  it 
failed  to  do  because  not  signed  by  the  lessees. 
It  Is  not  disputed  that  If  the  notice  or  accept- 
ance, which  was  in  fact  served  upon  the  les- 
sor In  due  time,  bad  been  signed  by  the  les- 
sees It  would  have  effected  1*9  object  and 
would  have  secured  the  additional  term  of 
one  year.  The  sole  question,  therefore,  would 
seem  to  be,  was  the  notice  Ineffectual  to  ac- 
complish this  object?  It  seems  to  ua  that  the 
phrase  "provided  that  they  (the  lessees)  sig- 
nify their  acceptance  In  writing  to  the  party 
of  the  first  part  (the  lessor)"  means  simply 
that  the  lessees  were  to  make  known,  mani- 
fest, notify,  or  express  in  writing  their  ac- 
ceptance or  desire  to  continue  the  lease,  for 
these  terms  are  synonymous  with  the  term 
"signify"  as  used  in  the  lease.  It  Is  doubt- 
less true  that  it  was  Intended  not  only  that 
the  lessees  should  so  make  known  or  signify 
In  writing  their  acceptance  as  to  secure  the 
privilege  of  the  additional  term,  but  also  that 
the  lessor  could  hold  them  to  its  perform- 
ance; the  acceptance.  In  short,  should  be 
mutually  enforceable. 

It  is  also  true,  we  think,  that  the  contract 
was  one  for  the  renewal  of  the  lease  and  it 
was  incumbent  upon  the  lessees  to  give  notice 
of  the  option  within  the  time  limited  In  the 
lease  (Shamp  v.  White,  106  Cal.  220,  89  Pac 
537) ;  and  this  they  did.  We  thhik  further 
that  upon  compliance  with  the  condition  aa 
to  giving  notice  the  lessees  would  then  be  en^ 
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titled  to  hold  for  the  additional  term  under 
the  original  lease  and  not  under  the  notice — 
the  lease  would  then  become  a  lease  for  both 
the  original  and  extended  terms.  Sheppard 
T.  Eosenkrans,  109  Wis.  58,  85  N.  W.  199,  83 
Am.  St.  Rep.  886. 

Appellant  cites  several  cases  In  support  of 
her  contention.  Elockenbaum  v.  Plerson,  16 
Cal.  375,  was  a  case  where  the  maker  and 
Indorser  of  a  note  were  sued.  On  the  day  the 
note  matured  the  notary  left  a  notice  at  the 
residence  of  the  indorser — who  was  absent 
at  the  time — describing  the  note  and  stating 
that  it  was  protested  by  him  for  nonpayment, 
and  that  the  bolder  looked  to  the  indorser 
for  payment  The  court  said:  "This  notice 
was  without  any  signature  of  any  kind,  nor 
did  it  Indicate  in  any  way  from  whom  it  pro- 
ceeded. It  was  ineffectual,  therefore,  to 
charge  the  Indorser."  There  was  nothing  in 
the  body  of  the  notice  or  attached  to  it  In  any 
way  to  show  by  whom  the  notice  was  given. 
In  Marston  t.  Brasbaw,  18  Mich.  81,  100  Am. 
Dec.  152,  it  was  held  that  the  officer  taking 
the  acknowledgment  of  a  deed  must  subscribe 
the  certificate,  and  that  his  name  written  in 
the  body  of  the  certificate  is  not  sufficient 
Held  similarly,  also,  as  to  the  transcript  of  a 
Justice's  judgment,  where  the  same  was  not 
Blgned,  In  Bigelow  v.  Booth,  39  Mich.  624.  So 
held  in  Clark  v.  Wilson,  127  UL  449,  19  N. 
E.  860,  11  Am.  St  Rep.  143,  as  to  the  certif- 
icate of  a  notary,  the  reason  in  part  being 
that  the  statute  required  the  officer  to  sub- 
scribe his  name  to  the  certificate.  4  Encyclo- 
pedia of  Law  (2d  Kd.)  200,  is  cited  to  the  ef- 
fect that  to  constitute  the  signing  of  a  bill  or 
note  the  drawer's  or  maker's  name  must  be 
written  with  Intent  to  authenticate  and  give 
effect  to  the  contract  thereon;  but  at  page 
109  of  the  same  volume  It  Is  stated  that,  apart 
from  statutory  requirements,  the  name  need 
not  be  snbscrlbed,  and  it  Is  sufficient  if  it 
appear  in  any  part  of  the  instrument ;  thus, 
where  It  is  declared  that  "I,  J.  8.,  promise 
to  pay"  is  as  good  as  "I  promise  to  pay," 
■igned  "J.  S."  Mote  2.  The  Intent  then,  la 
not  alone  shown  by  the  instrument  being  sub- 
scribed by  the  party  to  be  charged.  See  An- 
Kerals  ▼.  Naglee,  74  Gal.  60,  69,  16  Pac.  871 ; 
ralifomia  Canneries  Co.  v.  Scatena,  117  CaL 
447.  49  Pac.  462.  See,  also,  26  Bncy.  of 
Law,  p.  1065,  where  it  is  stated  that  In  ne- 
ther ordinary  nor  legal  language  is  the  word 
"sign"  or  "signature"  confined  to  the  writing 
of  the  name  at  the  bottom  of  the  paper.  We 
are  cited  to  Hoffman  v.  Anthony,  6  R.  I.  282, 
75  Am.  Dec.  701,  to  the  point  that  where  a 
notice  of  mortgagee's  sale  was  not  signed  it 
was  held  invalid.  It  appeared  that  the  notice 
did  not  state  who  made  the  mortgage  or  to 
wliom  It  was  made;  nor  who  advertised  the 
sale;  nor  who  was  to  conduct  the  sale,  and, 
finally,  no  means  were  pointed  out  by  which 
any  one  could  ascertain  the  terms  of  the  power 
to  sell  or  the  conditions  upon  whicb  It  might 
be  exercised.    Very  properly  the  notice  was 


held  to  be  insufficient  In  Thomas  et  al.  v. 
Caldwell  et  al.,  50  111.  138,  the  action  was 
to  recover  for  labor  and  material  furnished 
In  the  erection  of  a  church  building  under 
a  written  contract  One  Short,  with  others, 
was  sued  upon  this  contract,  and  although 
his  name  appeared  in  the  body  of  the  contract 
he  did  not  sign  it  and  It  was  held  that  he 
was  not  a  party  to  the  agreement  and  It  was 
error  to  render  a  decree  against  him  for  the 
payment  of  the  money.  To  like  effect  it  is 
claimed,  is  D'Argy  v.  Godefrol,  1  Mart  (O.  S. ; 
La.)  75,  but  we  have  not  been  able  to  find  tills 
case.  Obviously  these  were  instances  involv- 
ing the  binding  force  of  contracts  which  at 
no  stage  had  been  signed  by  the  parties 
sought  to  be  charged.  Clenunons  t.  Brown- 
fleld,  19  Mo.  118,  is  cited,  but  we  find  no  such 
case  in  that  volume.  Spinney  v.  Downing, 
108  Cal.  666,  41  Pac.  797,  was  an  acUon  In 
which  the  defendant,  by  way  of  cross-com< 
plaint  relied  upon  a  contract  to  furnish  cer- 
tain building  material.  The  court  said:  "It 
appears  without  conflict  that  It  was  the  un- 
derstanding and  agreement  between  plaintiff 
and  Downing  that  the  proposed  contract 
should  be  reduced  to  writing,  and  signed  by 
both  parties.  This  fact  is  made  very  clear  by 
the  evidence.  The  paper  as  drawn  up  was 
signed  by  Downing,  but  for  some  reason  which 
does  not  appear  never  was  signed  by  the 
plaintiff.  Spinney.  It  therefore,  never  lie- 
came  a  binding  or  subsisting  obligation  upon 
either."  The  reason  for  this  was  "that  the 
proposed  contract  contained  reciprocal  stipu- 
lations and  covenants  upon  the  part  of  each 
as  a  consideration  for  the  acts  of  the  other." 
In  that  case  the  Intention  was  that  the  con- 
tract should  be  signed  by  both  parties,  but 
here  there  is  no  Intention  express  or  neces- 
sarily implied  that  the  lessees  should  sub- 
scribe the  acceptance  before  it  should  be  a 
binding  obligation,  nor  was  the  signature  of 
the  lessor  necessary.  The  notice  was  to  be 
in  writing  and  sufficiently  authenticated,  but 
we  do  not  think  that  such  authentication 
could  be  manifested  only  by  signing  the  paper 
at  its  bottom.  It  was  addressed  to  the  lessor 
and  directed  him  to  take  notice  that  the  les- 
see (naming  the  firm)  "does  hereby  elect  to 
avail  itself  and  accept  the  privilege  contained 
In  said  covenant  Just  described  (the  notice 
Identified  the  lease  by  stating  its  date  and 
place  of  record  and  set  forth  the  particular 
clause  granting  the  option),  and  requests  the 
continuance  of  aald  lease  under  the  same 
terms  as  are  now  contained  in  said  lease  for 
the  period  of  one  year  from  and  after  the 
first  day  of  December,  1904."  On  its  face 
and  in  Its  body  it  appeared  to  have  emanated 
from  H.  Graff  &  Co.,  the  lessees,  and  the  pur- 
pose of  the  notice  is  stated  with  clearness  and 
precision.  When  it  was  delivered  to  and  re- 
ceipted for  by  the  lessor  he  could  not  have 
doubted  by  whom  it  was  sent  nor  the  purpose 
intended  in  sending  It  Notice,  when  requir- 
ed by  statute  has  been  held  not  the  equlva- 
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lent  of  knowledge,  bat  'Notice  of  Itself,"  said 
the  court  In  Williams  v.  Bergln,  108  CaU  168, 
171,  41  Pac.  287,  288,  "imports  that  the  In- 
formation glren  thereby  comes  from  an  au- 
thentic source,  and  Is  directed  to  some  one 
who  is  to  act  or  refrain  from  acting  in  con- 
sequence of  the  information  contained  in  the 
notice."  In  Michigan  State  Ins.  Co.  v.  Soule, 
51  Mich.  312,  16  N.  W.  662,  the  validity  of  a 
foreclosure  sale  was  challenged  on  the  ground, 
among  others,  that  the  notice  of  sale  was  not 
properly  signed.  The  court  held  that  as  the 
statute  did  not  require  the  party  foreclosing 
to  sign  his  name  to  the  notice  "It  was  suffi- 
cient if  the  name  appeared  therein."  See, 
also,  Fitzpatrick  r.  Fltzpatrick,  6  K.  I.  64, 
75  Am.  Dec.  681.  It  was  held  in  Evans  et 
al.  V.  Backer  et  al.,  101  N.  X.  289,  4  N.  E. 
616,  that  "the  omission  to  Indorse  upon  papers 
served  or  filed  the  post-office  address  or  place 
of  business  of  the  attorney,  as  required  by 
rule  2  of  the  Supreme  Court  Is  a  mere  irregu- 
larity, and  entitles  the  party  served  either 
to  return  the  paper,  or  move  to  set  it  aside; 
but  he  cannot,  after  receiving  It  without  ob- 
jection, safely  disregard  the  function  which 
the  paper  is  designed  to  perform." 

Respondent  cites  an  English  case  quite  in 
point.  Carleton  v.  Hobart,  14  Wkly.  Rep.  772. 
A  lease  contained  a  clause  enabling  the  ten- 

■  ant  "to  surrender  and  deliver  up  the  prem- 
ises" at  the  Old  of  every  three  years,  he 
first  giving  the  lessor  "six  calendar  months' 
previous  notice  of  his  intention  so  to  surren- 
der the  said  premises."  The  notice  given  was 
as  follows:  "Notice  to  surrender.  Sir.  I 
hereby  give  you  notice  that  I  will  surrender 
and  deliver  up  to  you,  the  quiet  and  peace- 
able possession  of  all  that  and  those  house 
and  lands  of  Altavllla,  which  I  hold  from 
as  tenant  Dated  the  22nd  day  of  Sep- 
tember, 1863.  To  John  Parker  Carleton,  Esq., 
and  all  whom  It  may  concern."  The  notice 
bore  no  signature.    The  action  was  for  rent 

'  notwithstanding  the  surrender  of  the  posses- 
sion by  the  tenant  and  his  placing  a  keeper 
in  charge  on  the  day  noticed.    "O'Hagan,  J. 

'  There  are  two  points  in  the  case ;  first,  was 
the  notice  sufficient  under  the  terms  of  the 
contract?  and,  secondly,  was  everything  done 
by  the  defendant  necessary  to'  determine  his 
tenancy  after  the  service  of  notice?  On  both 
points  I  agree  with  the  majority  of  the  court 
below.    There  is  nothing  about  names  or  slg- 

''natures  In  the  proviso,  and  th6  question  sub- 
stantially Is,  whether,  on  the  face  of  the  no- 
tice, the  parties,  lands,  dates,  and  so  forth, 

•  are  sufficiently  set  forth  to  convey  the  inten- 

'  tion  of  the  tenant  to  the  landlord.  The  only 
que8tl6n.  Is  as  to  the  person  from  whom  the 
notice  purports  to  come,  and  though  he  is 
not  specified  by  name,  yet  he  calls  himself  the 
tenant  of  the  lands  of  Altavllla,  and  the  ex- 
pression 'surrender'  also  shows  that  he  re- 
gards the  relation  of  landlord  and  tenant  as 
subsisting  between  them.    I  think  this  con- 

■  forms  to  the  requirements  of  the  deed.  The 
parol  evidence  merely  showed  what  Is  neces- 


sary to  show  by  parol  In  ererj  case  of  notice 

— I.  e.,  that  the  notice  was  served  and  under- 
stood." With  him  concurred  four  Justices — 
one  other  dissenting.  The  notice  In  the  case 
at  bar  is  stronger  in  its  facts  than  the  case 
cited,  for  It  clearly  shows  "from  whom  the 
notice  purports  to  come."  Kor  can  we  see 
that  a  different  rule  would  apply  where  the 
notice  Is  Intended  to  convey  an  intention  to 
hold  over  than  where  the  intention  Is  to  sur- 
render the  premises.  Appellant  would  dis- 
tinguish the  two  cases  on  the  ground  that  In 
Carleton  v.  Herbert  the  question  was  as  to 
what  amounts  to  sufficient  "Vrltten  notice," 
while  here  the  question  is  what  Is  a  suffi- 
cient "written  acceptance."  The  view  we 
take  of  the  matter  admits  no  such  distinction. 
It  Is  written  notice  of  acceptance — L  e.,  no- 
tice of  the  lessee's  intention  to  renew  the 
lease,  with  which  we  are  to  deal  as  It  was 
in  the  Carleton  Case  written  notice  of  sur- 
render; and,  after  all  Is  said.  It  comes  to 
this:  What,  under  the  circumstances,  was 
sufficient  "written  notice"?  With  this  notice 
In  his  possession,  served  in  June,  1904.  the 
lessor  expressed  no  objection  and  made  known 
no  dissent  until  November  9,  1904,  when  he 
served  notice  on  all  of  the  defendants  that  the 
tenancy  would  expire  on  December  1st  fol- 
lowing, and  requiring  them  to  yield  up  pos- 
session. The  lessees  thereafter,  regularly  on 
the  first  of  each  month,  tendered  the  rental, 
but  It  was  refused,  and  this  action  was  com- 
menced January  28,  1905. 

Just  what  point  plaintKT  relies  upon  In 
showing  the  incorporation  of  H.  GrafT  8c  Co. 
and  the  assignment  of  the  firm's  partnership 
business  to  the  corporation  Is  not  clear.  It 
may  have  been  to  hold  the  corporation  as 
subtenant  with  other  defendants,  and  it  is 
urged  also  in  the  argument  to  show  that  the 
notice  was  insufficient  because  the  lessor 
could  not  determine  from  It  whether  It  came 
from  the  partnership  or  from  the  corporation. 
The  record  states  the  fact  of  the  incorpora- 
tion, but  does  not  state  that  plaintiff  knew 
the  fact  or  was  In  any  way  misled  by  it  or 
acted  upon  It.  We  do  not  see  that  this  fea- 
ture of  the  case  in  any  wise  affects  the  prin- 
cipal question  argued  by  appellant 
'    The  judgment  and  order  are  affirmed. 

We  concur:    BDRNBTT,  J.;  HART,  J. 


r  Cal.  App.  at 
DAVIS  V.  BOARD  OP  StTP'RS  OF  MERCED 

COUNTY  etal.     (Civ.  424.) 

(Court   of   A-ppeal,   Third   District,   California. 

Feb.  20,   1908.  .  Rehearing  Denied   by   Sn- 

preme  Court  April  20,  190&) 

1.  Intoxicating  Ltquobs— laquoB  Licbrskb 

— Obdinances — CoNsxarcTioN. 

Under  an  ordinance  of  a  county  providinE 
that  no  saloon  license  within  territory  embraced 
in  any  election  precinct  shall  be  granted  wher« 
the  numt>er  of  electors  equal  in  number  to  a 
majority  of  the  wliole  number  in  the  precinct 
within  one  mile  of  the  proposed  place  of  busi* 
new  aifQ  a  protest,  m  where  it  appeaia  tiiMt 
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the  applicant  is  not  a  fit  and  proper  person, 
etc.,  a  protest  against  the  issuance  of  a  li- 
cense signed  by  the  requisite  number  of  elec- 
tors is  alone  sufficient  to  defeat  an  application 
for  a  license  whether  or  not  the  applicant  is  a 
proper  person. 
2.  Saice. 

A  county  ordinance  providing  that  no  sa- 
loon license  in  territory  embraced  in  any  elec- 
tion precinct  shall  be  granted  by  the  board  of 
supervisors  where  a  designated  number  of  elec- 
tors sign  a  written  protest,  or  where  it  ap- 
peals that  the  applicant  is  not  a  fit  person, 
etc.,  though  construed  to  require  the  denial  of 
an  application  on  the  filing  of  a  protest  signed 
by  the  requisite  number  of  electors,  irrespective 
of  the  question  of  whether  or  not  the  ai>plicant 
is  a  fit  person,  is  not  invalid  as  allowing  the 
electors  to  decide  whether  a  license  shall  be 
granted,  and  thereby  take  the  determination 
away  from  the  board  of  supervisors. 

Appeal  from  Superior  Court,  Merced  Coun- 
ty; E.  N.  Rector,  Judge. 

Mandamus  by  M.  Davis  against  the  board 
of  superTlsors  of  Merced  county  and  otbets 
to  compel  defendants  to  Issue  a  retail  liquor 
license.  From  a  Judgment  denying  the  writ, 
plaintiff  appeals.    Affirmed. 

Jotin  A.  Wall,  for  appellant  H.  S.  Shaffer 
and  Frank  H.  Farrar,  for  respondents. 

CHIPMAN,  P.  J.  This  is  an  action  for  a 
writ  of  mandate  commanding  the  defendants 
to  Issue  to  plaintiff  a  license  to  conduct  a 
retail  liquor  saloon  business  in  the  town  of 
Le  Grand,  Merced  county,  pursuant  to  Ordi- 
nance No.  107,  duly  made  and  passed  by  de- 
fendants. The  writ  was  denied,  and  plain- 
tiff appeals  from  the  Judgment 

Section  25  of  Ordinance  107  is  as  follows: 
"No  license  shall  be  granted  to  carry  on  such 
business  within  the  territory  embraced  in 
any  election  precinct  in  said  county  if  a 
number  of  electors  equal  in  number  to  a 
majority  of  the  whole  number  of  electors  re- 
siding In  said  election  precinct  within  one 
mile  of  the  proposed  place  of  business  stiall 
sign  a  written  protest  and  file  the  same  with 
the  clerk  of  said  board  at  or  prior  to  the 
time  of  said  hearing,  or  if,  from  any  other 
cause,  it  shall  appear  to  said  board  upon  said 
bearing  that  said  applicant  Is  not  a  fit  and 
proper  person  to  be  intrusted  with  such  li- 
cense to  conduct  such  business,  or  if  it  shall 
appear  that  such  application  is  not  made  in 
good  faith,  or  that  the  proposed  location  of 
said  business  Is  objectionable,  or  that  any 
rule  of  said  board  would  be  violated,  or  that 
any  of  the  statements  made  In  such  applica- 
tion are  willfully  untrue,  or  for  any  other 
reason  deemed  by  the  board  sufficient  for  such 
refusal,  whether  presented  by  protest  filed 
with  the  clerk  of  said  board  or  otherwise. 
*  *  *  If  upon  such  hearing  it  shall  appear 
to  the  said  board  that  the  applicant  is  a 
proper  person  to  be  Intrusted  with  the  con- 
duct of  such  business,  and  the  place  designat- 
ed in  said  application  is  a  proper  place  for 
the  carrying  on  said  business,  the  board  shall 
make  an  order  approving  said  application 
and  directing  the  clerk  of  said  board  to  Issue 


to  eald  applicant  a  permit  to  carry  on  said 
business." 

Plaintiff  filed  his  application  with  said 
board  pursuant  to  said  ordinance,  which  later 
came  on  duly  to  be  heard,  and  was  heard. 
Prior  to  the  hearing  there  was  filed  with  said 
board,  and  at  said  hearing  was  considered, 
the  protest  In  writing  of  a  majority  of  the 
whole  number  of  electors  residing  In  the  elec- 
tion precinct  within  one  mile  of  the  proposed 
place  of  business  of  plaintiff.  The  board  of 
supervisors  made  an  order  which,  after  cer- 
tain recitals,  reads  as  follows:  "It  appear- 
ing that  a  majority  of  the  electors  residing 
within  one  mile  of  the  proposed  place  of  busi- 
ness have  signed  the  petition  objecting  to  the 
granting  of  a  license,  it  Is  unanimously  or- 
dered that  the  application  of  M.  Davia  (peti- 
tioner) be  and  the  same  Is  hereby  denied." 

The  following  stipulation  was  entered  into 
at  the  trial:  "It  Is  stipulated  and  agreed 
that  the  averments,  as  a  defense,  contained  In 
the  answer  of  the  defendants,  particularly 
showing  that  the  denial  of  the  application  of 
the  plaintiff  for  a  liquor  license  was  solely 
and  entirely  by  reason  of  the  filing  of  the 
protest  designated  as  'Exhibit  A'  In  said 
answer,  are  true.  It  Is  admitted  that  the 
Commercial  Hotel  in  the  town  of  Le  Grand 
would  be  a  proper  place  for  the  conduct  of  a 
saloon  business,  provided  a  majority  of  the 
electors  of  Plalnsburg  precinct  residing  with- 
in one  mile  of  said  Commercial  Hotel  did  not 
object  to  having  any  saloon  in  said  town  of 
I^e  Grand." 

Appellant  makes  but  two  points:  First, 
that  the  board  of  supervisors  cannot,  upon  a 
protest  alone,  refnse  the  license,  but  tliat  it 
must  appear  that  the  applicant  Is  an  unfit 
person,  of  which  latter  fact  the  protest  Is 
but  evidentiary;  secondly,  that  in  granting 
or  refusing  a  license  the  board  acts  In  a 
Judicial  capacity,  and  cannot  del^ate  Its  au- 
thority to  any  number  of  citizens. 

1.  Appellant's  first  point  seems  to  rest  up- 
on a  construction  to  be  given  the  ordinance 
itself,  which  he  contends  does  not  give  the 
board  authority  to  refuse  the  license  upon  the 
fact  alone  that  the  protest  mentioned  in  the 
ordinance  has  been  filed.  We  cannot  agree 
with  appellant  It  seems  quite  clear  to  our 
minds  that  the  ordinance  was  intended  to  de- 
clare, and  clearly  does  declare,  that  where 
a  majority  of  the  electors  In  any  election 
precinct  residing  within  one  mile  of  the  pro- 
posed saloon  sign  and  file  a  written  protest' 
against  granting  the  license,  no  license  shall 
be  granted.  This  provision  of  the  ordinance 
Is  not  limited  or  restricted  by  the  subsequent 
provisions,  but  the  protest  itself  Is  sufficient ' 
to  defeat  the  application  regardless  of  the 
fact  as  to  whether  or  not  the  appllcatit  Is  "a 
fit  and  proper  person  to  be  intrusted  with 
such  license  to  conduct  such'  business."  It  Is 
but  a  form  of  limited  local  option.  There  is 
nothing  In  Reed  et  al.  v.  Collins  et  al.,  90  Pac. 
973,  In  conflict  with  this  view.    No  such  ordl- 
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nance  as  we  have  here  was  Involved  In  tbat 
case. 

2.  We  are  nnable  In  the  provision  comment- 
ed npon  to  discover  any  delegation  of  judi- 
cial power  conferred  by  the  ordinance  upon 
the  board  ot  supervisors.  Aside  from  this 
question,  the  power  to  enact  the  ordinance  Is 
not  assailed,  and  we  need  not  discuss  its  con- 
stitutionality upon  any  other  ground.  The 
point  Is  that  the  giving  of  conclusive  effect  to 
the  protest  is  equivalent  to  allowing  the  elect- 
ors to  decide,  thus  taking  the  determination 
away  from  the  board.  Appellant  cites  In  re 
Blckerstaff,  70  Cal.  35,  11  Pac.  393,  quoting 
as  follows:  "The  condition  only  relates  to 
the  mode  of  applying  for  a  license,  not  the 
power  to  Issue  It.  Jurisdiction  to  issue  Is  put 
in  motion  by  the  petition  and  certificate ;  and 
upon  the  petition  fortified  by  the  required  cer- 
tificate and  report  as  evidence,  the  city  coun- 
cil acts  Judicially  In  making  the  order."  This 
was  said  with  reference  to  an  ordinance 
which  required  the  petition  to  be  accompanied 
by  a  certificate  of  five  respectable  citizens 
to  the  good  moral  character,  sobriety,  and 
suitableness  of  the  applicant  to  keep  and  con- 
duct a  saloon.  The  court  further  said:  "But 
the  means  prescribed  for  procuring  the  license 
constitute  the  law  of  the  application  to  ex- 
ercise the  right  to  carry  on  the  business,  and 
It  18  necessary  to  comply  with  the  law  in  or- 
der to  enjoy  the  right,  if  the  law  Is  valid  and 
reasonable.  It  was  entirely  competent  for 
the  city  council,  in  passing  the  ordinance,  to 
annex  as  a  condition  to  granting  a  license  to 
carry  on  business  that  an  applicant  for  the 
license  shall  show  himself  a  suitable  person 
to  carry  on  the  business,  and  to  provide  that 
It  shall  be  conducted  in  such  a  way  that  the 
business  Itself  shall  not  threaten  or  become 
dangerous  to  the  social  order  of  the  munici- 
pality." We  see  no  essential  difference  In  the 
two  cases.  In  the  case  cited  the  license  could 
not  be  granted  unless  a  certain  certificate  of 
citizens  attested  the  good  moral  character 
of  the  applicant,  while  here  the  license  Is  not 
to  be  granted  if  a  certain  number  of  certain 
electors  protest  against  It  In  both  cases  the 
ordinance  prescribes  the  condition  on  which 
the  applicant  may  hope  for  the  success  of  his 
application.  In  the  one  case  his  application 
Is  made  to  depend  upon  his  obtaining  a  cer- 
tificate of  certain  persons;  in  the  other  it 
will  be  denied  If  certain  persons  object 

Ex  parte  Chrlstensen,  85  Oal.  208,  24  Pac. 
747,  involved  an  ordinance  not  unlike  that  in 
BX  parte  Blckerstaff,  supra,  the  supervisors 
being  restrained  from  granting  the  license  ex- 
cept upon  the  written  consent  of  a  majority 
of  the  board  of  police  commissioners,  or  In 
case  of  their  refusal,  then  upon  the  written 
recommendation  of  not  less  than  12  citizens 
of  San  Francisco  owning  real  estate  in  the 
block  or  square  in  which  said  business  of  re- 
tail liquor  dealer  Is  to  be  carried  oa  The 
objection  there  made  was  that  the  license  was 
made  to  depend  upon  the  arbitrary  will  of  the 


board  of  police  commissioners  or  of  the  prop- 
erty owners.  The  court  said:  "But  what- 
ever force  this  objection  might  have  in  refer- 
ence to  licenses  to  carry  on  the  ordinary  avo- 
cations of  life,  which  are  not  supposed  to  have 
any  Injurious  tendency,  it  has  no  force  In  the 
present  case.  It  Is  well  settled  that  the  gov- 
erning power  may  prohibit  the  manufneture 
and  traffic  in  liquor  altogether,  provided  only 
that  it  does  not  Interfere  with  Interstate  com- 
merce. See  Mugler  v.  Kansas,  123  U.  S.  623, 
8  Sup.  Ct  273,  31  L.  Ed.  205.  And  if  the 
governing  power  can  prohibit  a  thing  alto- 
gether, it  can  impose  such  conditlcHis  upon 
its  existence  as  it  pleases." 

tret  us  suppose  an  ordinance  requiring  that 
a  majority,  instead  of  12,  as  In  the  Chrlsten- 
sen Case,  of  the  electors  in  the  election  pre- 
cinct first  give  their  written  consent  before 
the  board  is  empowered  to  grant  the  license ; 
is  there  any  essential  difference  in  such  a 
case  from  that  where  it  is  made  unlawful 
for  the  board  to  grant  the  license  If  before 
the  board  has  acted  a  majority  of  the  electors 
file  a  written  protest  against  granting  the 
license?  We  see  none.  The  law  has  pre- 
scribed the  condition  upon  which  the  license 
may  or  may  not  issue,  and  the  issuing  of 
the  license  is  but  made  to  depend  upon  the 
condition  prescribed  by  the  law. 

State  T.  Gerhardt,  145  Ind.  439,  44  N.  E. 
469,  33  L.  R.  A.  313,  arose  under  an  act  o£ 
the  Legislature  (Acts  1895,  p.  248,  a  127), 
section  9  of  which  provided  that,  If  a  remon- 
strance in  writing,  signed  by  a  majority  of 
the  legal  voters  of  any  township,  shall  be  filed 
with  the  auditor  of  any  coun^  three  days 
before  any  regular  session  of  the  board  of 
commissioners  against  the  granting  of  a  !!• 
cense  to  any  applicant  for  the  sale  of  spiritu- 
ous liquors  within  said  township.  It  shall  be 
unlawful  thereafter  for  such  board  of  com- 
missioners to  grant  such  license  to  such  ap- 
plicant therefor  during  the  period  <rf  two 
years  from  the  date  of  filing  such  remon* 
strance.  Among  other  objections  it  was  urg- 
ed against  this  law  that  It  delegated  legisla- 
tive powers  to  the  county  commissioners,  and 
that  it  empowered  a  majority  of  the  voters  of 
a  township  to  suspend  the  operation  of  gen- 
eral laws.  In  an  elaborate  opinion  the  act 
was  sustained.  The  principle  there  discussed 
and  decided  is  the  same  as  in  the  present 
case,  and  meets  our  entire  approvaL 

The  judgment  is  affirmed. 

We  concur:    BURNETT,  J. ;  HART,  J. 


7  Cal.  App.  Ml 
PEOPLE  ▼.  OLIVER.    (Or.  72.) 

(Court  of  Appeal,   Second  District,  California. 
Feb.  25,   1908.) 

1.  Cbiminal  Law  —  Sentence  —  Less  Thait 
Minimum— Effect. 

A  sentence  of  seven  years'  Imprisonment  on 
a  conviction  of  xrand  larceny  after  a  previous 
conviction  of  burglary  is  not  void,  tbooglt  Pea. 
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Code,  !  666,  provides  10  years'  imprisonment  aa 
minimam  punislunent. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  15,  Criminal  Iaw,  S  32S2.1 

2.  Same  —  ApPEix  —  Disposition  ot  Casx  — 

Favobablg  Ebbob. 

A  judgment  of  conviction  will  not  be  revers- 
ed on  defendant's  appeal  for  orror  in  imposing 
a  shorter  term  of  imprisonment  tlian  tlie  statute 
authorizes. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  15,  Criminal  Iaw,  i  3188.1 

8.  Witnesses  —  Accused  Pebsons  —  Fobueb 

Conviction. 

Pen.  Code,  I  1025,  pvovidinK  that  where  one 
is  accused  of  an  offense  and  also  of  a  previous 
conviction  and  pleads  not  guilty,  and  admits  the 
previous  conviction,  the  charge  of  such  convic- 
tion must  not  be  referred  to  on  the  trial,  does 
not  prevent  the  people  asking  accused  on  his 
cross-examination  if  he  has  ever  l)een  convicted 
of  a  felony;  the  section  not  being  intended  to 
prevent  the  people  from  impeaching  accused's 
testimony  by  tbe  rules  appiied  to  other  wit- 
nesses. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  50,  Witnesses,  §§  112»-1132.] 

4.  CBnnNAL  Law— Eicci,nsiOR  of  Fbobkout- 

iNO  Witnesses— DiscBETioN. 

The  exclusion  of  witnesses  for  the  prosecu- 
tion at  defendant's  request  is  not  an  absolute 
right  in  all  cases,  bnt  rests  in  the  court's  sound 
discretion,  including  the  power  to  except  one  or 
more  witnesses  from  the  operation  of  an  order. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  14,  Criminal  Law,  {  1549.1 

8.  Saioe. 

It  Is  proper  to  permit  an  officer  active  in 
a  prosecution  to  remain  in  the  courtroom  to  ad- 
vise the  district  attorney  as  to  the  facts,  inter- 
est, character  of  witnesses,  etc.,  though  the 
prosecution's  witnesses  generally  are  excluded, 
and  changes  that  snch  officer  or  witness  has 
abused  his  privilege  should  be  first  brought  to 
tiie  knowledge  of  the  trial  court;  suggestions 
of  snch  abuse  made  for  the  first  time  in  the 
appellate  court  not  being  subject  to  considera- 
tion in  the  absence  of  any  showing  in  the  record. 
[Ed.  Note.— For  cases  in  point,  see  Gent.  Dig. 
ToL  14,  Oiminal  Law,  |  1551.1 

6.  Sakk— BxrosAi,   or  iNsiBironoNS— Irta- 
Blow  OF  Jdst's  Fbovirce. 

An  instruction  singling  out  accused  as  a 
witness  to  call  special  attention  to  the  weight 
and  defects  of  his  testimony,  and  to  declare  ex- 
clusive roles  by  which  his  testimony  alone  is  to 
be  considered,  and  in  effect  instructing  the  jury 
that,  however  unworthy  of  belief  he  might  be, 
the  jury  must  give  some  weight  to  his  testimony. 
Is  properly  refused,  as  conflicting  with  the  rule 
that  the  jury  are  the  exclusive  judges  of  the 
weight  of  the  testimony  and  the  credibility  of  the 
witnesses. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
TOl.  14,  Criminal  Law,  H  1732-1748.1 

7.  Save— INSTBT7CIT0NS  Covekbd. 

Instructions  covered  by  those  given  are 
properly  refused. 

[Ed.  Note.— For  caaes  in  point,  see  Cent  Dig. 
ToL  14,  Criminal  Law.  i  2011.] 

&  Same  —  AppbaI/— Review  —  Irbcfficibkt 
Pbxsertatior  of  Objections. 

Rulings  refusing  instructions  will  not  be 
reviewed  where  neither  the  record  nor  the  briefs 
specify  wherein  the  refusal  was  error. 

9.  Saux— Apfkalable  Obdebs. 

An  order  denying  a  motion  In  arrest  of 
Judgment  is  not  appealable. 

[Ed.  Note.— For  cases  in  point,  sea  Cent  Dig. 
tcL  15.  Criminal  Law.  |  2591.] 


10.  Sahe— Cbedibeutt  of  Witnesses. 

The  jury  is  the  judge  of  the  truthfulness  of 
witnesses. 

[£}d.  Note. — For  cases  in  i>oint  see  Cent  Dig. 
vol.  14,  Criminal  Law,  {  1719.1 

11.  Same— Findings— Conclusiveness. 

The  jury's  findings  are  conclusive  on  ap- 
peal, where  sustained  by  evidence. 

[Ed.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  15.  Criminal  Law,  §|  3074^3076.] 

Appeal  from  Superior  Conrt,  Los  Angeles 
County;    B.  N.  Smith,  Judge. 

Harrison  Oliver  was  convicted  of  grand 
larceny,  and  be  appeals  from  tbe  judgment 
and  from  orders  denying  a  new  trial  overrul- 
ing his  motion  in  arrest  of  judgment  Judg- 
ment and  order  denying  a  new  trial  affirmed. 

Henry  H.  Roser,  J.  O.  Crouch,  and  M.  O. 
Hester,  for  appellant  V.  8.  Webb,  Atty. 
Gen.,  and  George  Beebe,  Deputy  Atty.  Gen., 
for  respondent 

TAGGART,  J.  Defendant  was  Informed 
against  for  the  crime  of  grand  larceny,  and 
by  tbe  information  also  accused  of  a  previous 
conviction  of  burglary.  He  confessed  the  pre- 
vious conviction,  and  pleaded  not  guilty  to 
the  charge  of  grand  larceny.  Upon  the  trial 
of  tbe  offense  charged,  tbe  jury  returned  a 
verdict  of  guilty,  and  the  defendant  was  sen- 
tenced to  Imprisonment  In  the  state  prison 
for  the  term  of  seven  years.  He  appeals  from 
the  judgment,  from  an  order  of  tbe  trial 
court  denying  his  motion  for  a  new  trial,  and 
from  an  order  of  that  court  overruling  his 
motion  In  arrest  of  judgment 

The  first  point  made  on  the  appeal  is  that 
the  sentence  Imposed  (seven  years)  Is  less  than 
the  minimum  term  of  imprisonment  provided 
by  the  statute  (Pen.  Code,  |  666)  In  cases  of 
conviction  of  grand  larceny  after  a  previous 
conviction  of  burglary  (ten  years),  and  there- 
fore void.  As  said  In  In  re  Reed,  143  Cal. 
634,  77  Pac.  660,  101  Am.  St  Rep.  138,  such 
a  judgment  Is  not  void.  It  Is  within  and  not 
In  excess  of  the  statute.  Ex  parte  Soto,  88 
Cal.  629,  26  Pac.  530.  Even  where  the  term 
imposed  Is  In  excess  of  the  maximum  fixed 
by  the  statute,  it  is  merely  erroneous,  and,  if 
the  judgment  be  reversed  for  this  reason,  the 
appellate  court  will  remand  the  cause  with 
directions  to  proceed  to  judgment  on  the  ver- 
dict People  V.  Riley,  48  Cal.  549.  The  ap- 
plication of  such  a  rule  to  the  case  at  bar 
would  result  In  inflicting  a  penalty  upon  the 
defendant  for  appealing  from  the  erroneous 
action  of  the  trial  court  This  Is  not  the 
policy  of  the  law,  which  appears  to  be  that 
where  a  defendant  complains  of  an  error  In 
his  own  favor,  such  error  will  not  be  correct- 
ed to  his  detriment.  For  Instance,  where  a 
verdict  was  set  aside  and  a  new  trial  granted 
by  the  trial  court  on  the  ground  that  the  ver- 
dict was  too  favorable  to  the  defendant,  tbe 
Supreme  Court  reversed  the  order,  and  direct- 
ed the  trial  court  to  proceed  to  pronounce 
judgment  on  tbe  verdict  rendered.  People  v. 
Muhlner.  115  Cal.  303, 47  Pac.  128.   The  court 
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applied  to  the  case  simply  the  rule  that,  the 
error  committed  not  being  to  the  prejudice  of 
the  defendant,  he  cannot  complain  of  a  deter- 
mination of  his  case  more  favorable  to  him 
than  the  evidence  warranted.  People  v.  Barn- 
hart,  59  Gal.  381 ;  People  v.  Maroney,  109  Cal. 
279,  41  Pac.  1097 ;    Pen.  Code,  i  1404. 

The  defendant  was  a  witness  upon  his  own 
behalf,  and  the  district  attorney  was  per- 
mitted, against  objection,  to  ask  him  on  cross- 
examination  If  he  had  ever  been  convicted 
of  a  felony.  This  Is  assigned  as  error  and  a 
violation  of  the  provisions  of  section  1025  of 
the  Penal  Code  that,  "In  case  the  defendant 
pleads  not  guilty  and  answers  that  he  has 
suffered  the  previous  conviction,  the  charge 
of  the  previous  conviction  must  not  be  read 
to  the  jury,  nor  alluded  to  on  the  trial."  The 
previous  conviction  charged  In  the  informa- 
tion was  a  specific  "burglary,"  while  the  ques- 
tion of  the  district  attorney  was  addressed 
to  a  "felony"  generally ;  so  that  it  can  hardly 
be  said  that  the  conviction  which  defendant 
admitted  by  his  plea  was  necessarily  the  same 
felony  referred  to  by  the  district  attorney  In 
his  question.  But,  If  it  be  conceded  that  this 
distinction  cannot  be  drawn,  it  was  not  error 
to  permit  the  question  to  be  asked.  Prior  to 
The  re-enactment  of  section  1025  In  1905,  it 
was  held  that  the  direction  in  section  1093 
that  "the  clerk  In  reading  it  (the  indictment 
or  Information)  shall  omit  therefrom  all  that 
relates  to  such  previous  conviction"  did  not 
make  It  error  to  ask  this  question  of  defend- 
ant upon  cross-examination  where  he  had  of- 
fered blmself  as  a  witness  in  his  own  behalf. 
People  V.  Arnold,  116  Cal.  686,  48  Pac.  803. 
The  reasons  for  that  opinion,  addressed  to  the 
distinction  drawn  between  section  1093  of  the 
Penal  Code  and  sectloa  2051  of  the  Code  of 
Civil  Procedure,  appear  equally  applicable 
here  upon  a  comparison  of  the  latter  section 
(section  2051,  Code  Civ.  Proc.)  with  section 
1025  of  the  Penal  Code.  Says  the  court :  "The 
obvious  purpose  of  this  section  [Pen.  Code, 
1093]  was  to  give  the  defendant  the  benefit 
of  withholding  from  the  jury  a  knowledge  of 
such  prior  conviction  in  all  Instances  other 
than  where,  by  the  conduct  of  his  own  case, 
the  production  of  such  fact  is  rendered  essen- 
tial to  a  proper  presentation  of  the  case  of 
the  people. ,  It  was  not  designed  thereby  to 
^change  or  afCect  the  ordinary  rules  of  evi- 
dence for  the  elucidation  of  truth,  to  which  a 
defendant,  like  any  other  witness,  subjects 
himself  upon  taking  the  witness  stand.  Un- 
der the  rule  established  in  this  state,  the  de- 
fendant's character  for  truth,  honesty,  and 
Integrity  Is  in  Issue  when  he  offers  himself 
as  a  witness,  and  he  thereupon  becomes,  as 
held  in  People  v.  Hickman,  113  Cal.  80,  86, 
45  Pac.  175,  'subject  to  the  same  rules  for 
testing  his  credibility  before  the  jury,  by  Im- 
peachment or  otherwise,  as  any  other  wit- 
ness.' "  It  is  clear  that  It  was  not  the  inten- 
tion of  the  Legislature,  by  the  re-enactment  of 
.section  1025,  .any  more  than  It  was  by  the 
enactment  of  section  1323,  to  glVe  to  a  de- 


fendant the  opportunity  of  making  any  state- 
ments upon  his  direct  examination  that  lie 
might  choose,  and  preclude  the  prosecution 
from  testing  the  truth  or  falsity  of  such  state- 
ments, or  to  prevent  the  people  from  impeach* 
Ing  the  defendant's  testimony  by  the  same 
rules  applied  to  the  testimony  of  other  wit- 
nesses. People  V.  Gallagher,  100  Cal.  476,  33 
Pac.  80;  People  v.  Bishop,  134  CaL  689,  66 
Pac.  976;  People  T.  Buckley,  143  Cal.  388, 
77  Pac.  169. 

The  refusal  of  the  trial  court  to  exclude 
the  witness  Wright  from  the  courtroom  with 
the  other  witnesses,  at  the  request  of  the  de- 
fendant, was  the  exercise  of  a  proper  discre- 
tion upon  the  part  of  the  court ;  no  prejudice 
from  its  action  being  shown.  The  exclusion 
of  the  witnesses  for  prosecution  at  the  re- 
quest of  defendant  Is  not  an  absolute  right  In 
all  cases,  but  rests  in  the  sound  discretion  of 
the  court  (People  v.  Sam  Lung,  70  Cal.  515, 
11  Pac.  673 ;  People  v.  Hong  Ah  Duck,  61  Cal. 
387 ;  People  v.  Gamett,  29  Cal.  622),  and  this 
includes  the  power  to  specially  except  one  or 
more  witnesses  from  the  operation  of  an  order 
made  for  this  purpose.  It  is  the  general  prac- 
tice, as  observed  by  the  court  in  ruling,  to 
permit  some  officer,  active  in  the  prosecution 
of  the  case,  to  remain  for  the  purpose  of  ad- 
vising the  district  attorney  as  to  the  facts, 
the  interest  and  character  of  witnesses,  etc. 
Such  a  practice  is  proper,  and  charges  that 
such  officer  or  witness  who  has  abused  his 
privilege  should  be  first  brought  to  the  knowl- 
edge of  the  trial  court,  that  they  may  be  cor- 
rected. If  there  be  any  ground  for  the  charge. 
Suggestions  of  such  abuse  made  for  the  first 
time  In  the  appellate  court  cannot  be  consid- 
ered in  the  absence  of  any  showing  In  the 
record. 

In  presenting  as  error  the  court's  refusal 
to  give  certain  instructions  requested  by  the 
defendant  quite  a  number  are  mentioned,  but 
no  reasons  are  assigned  or  argument  present- 
ed why  the  action  of  the  court  was  error. 
One  alone  (No.  20)  is  specifically  referred  to! 
This  instruction  is  open  to  the  objection,  so 
often  before  the  court,  that  It  singles  out 
the  defendant  as  a  witness  to  call  especial  at- 
tention to  the  weight  and  defects  of  his  testi- 
mony, and  to  declare  exclusive  rules  by  whidt 
his  testimony  alone  Is  to  be  considered.  It 
In  efiCect,  instructs  the  jury  that,  however  un- 
worthy of  belief  they  may  find  the  defendant, 
they  must  give  some  weight  to  his  testimony. 
This  is  directly  In  conflict  with  the  rule  of  evi- 
dence that  the  jury  are  the  sole  and  exclusive 
judges  of  the  weight  of  the  testimony  and 
the  credibility  of  the  witnesses,  which  wa6 
given  in  another  Instruction  by  the  court  The 
refusal  of  this  Instruction  was  not  error. 
People  V.  Winters,  125  Cal.  329,  57  Pac.  1067j 
People  V.  Boss,  134  Cal.  256,  66  Pac.  229; 
People  V.  Monreal  (Cal.  App.)  93  Pac.  38a. 
Many  of  the  other  Instructions  refused  were 
clearly  duplicates  of  those  given  by  the  court, 
and  some  were  open  to  the  same  objection  as 
Mo.  20,  and  the  court  properly  refused  to  glvfe 
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these.  If  there  Is  any  reason  why  the  ac- 
tion of  the  trial  court  In  refusing  to  give  the 
other  Instructions  asked  by  defendant  was  er- 
ror. It  has  neither  been  specified  In  the  rec- 
ord nor  presented  In  the  briefs  filed.  Nothing 
being  urged  and  no  suggestion  made  why  the 
trial  court's  action  was  erroneous,  it  Is  not 
necessary  for  us  to  consider  these  Instructions. 

The  attempted  appeal  from  the  order  deny- 
ing defendant's  motion  In  arrest  of  Judgment 
is  Ineffective,  as  no  such  appeal  Is  authorized 
by  the  Code  or  our  system  of  practice.  Peo- 
ple V.  Lonnen,  139  Cal.  635,  73  Pac.  586.  No 
presentation  of  any  matters  which  might  be 
considered  in  connection  with  this  ruling  has 
been  made  upon  the  appeal  from  the  Judg- 
ment The  order  denying  the  motion  for  a 
new  trial  Is  also  assigned  generally  as  error, 
without  specification,  other  than  that  the  evi- 
dence Is  lnsufi3c!ent  to  sustain  the  verdict 
and  Judgment  Under  the  latter  head,  it  Is 
contended  that  the  evidence  does  not  estab- 
lish an  exclusive  possession  of  the  stolen  prop- 
erty by  defendant,  and  that  proof  of  posses- 
sion Is  not  alone  sufficient  to  sustain  a  con- 
viction of  larceny.  The  latter  proposition 
may  be  conceded  as  a  question  of  law,  but  it 
has  no  application  to  the  facts  of  the  case  at 
bar.  The  evidence  for  the  people.  If  true, 
sustains  the  verdict  in  every  respect.  Its 
truthfulness  was  a  question  for  the  jury,  and 
this  court  will  not  disturb  their  finding  in 
this  regard. 

No  prejudicial  error  appearing,  the  Judg- 
ment and  order  denying  motion  for  new  trial 
are  affirmed. 

We  concur:    ALLEN,  P.  J. ;   SHAW,  J. 


7  Cal.  App.  S8S 

Ex  parte  FLOYD.     (Cr.  128.) 
(Court  of  Appeal,  First  District,  California. 

Feb.  21,  igoa) 

1.  CsnnNAi.  Law— Natubb  and  Elements  or 
Cbiiie— Attempts— DEFiwrnoNS—"  Attempt 

TO  Commit  Cbime." 

An  attempt  to  commit  a  crime  is  an  endeav- 
or carried  beyond  mere  preparation,  but  falling 
short  of  execution  of  the  ultimate  design.  It  is 
an  act  immediately  and  directly  tending  to  the 
execution  of  the  principal  crime,  and  committed 
by  the  prisoner  under  such  circumstances  that 
he  had  the  power  of  carrying  his  intention  into 
execution,  and  would  have  done  so  but  for  some 
intervening  cause. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  14,  Criminal  Law,  {  51. 

For  other  definitions,  see  Words  and  Phrases, 
vol.  1,  pp.  622-627.] 

2.  Same— Solicitation  and  Pbepabation. 

The  law  recognizes  an  intention  to  commit 
a  crime  and  an  attempt  to  commit  such  crime. 
An  intention  not  followed  by  an  overt  act  can- 
not be  punished,  and  there  is  also  a  distinction 
between  an  attempt  to  commit  a  crime  and  mere- 
ly soliciting  one  to  commit  it,  as  there  is  be- 
tween an  attempt  and  mere  preparation.  Mere- 
ly soliciting  one  to  commit  a  crime  is  not  a  pun- 
ishable crime. 

(Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
VOL  14,  Criminal  Law,  {{  21-28,  51.] 


3.  FOBGEBT   —  AtTEMFWI    —   SOLICITATION  — 

Criminal  Responsibilitt. 

An  agent  for  a  tobacco  company,  without 
authority,  authorized  a  publishing  company  to 
print  a  large  number  of  certificates  entitling 
the  holder  to  one  or  more  cigars,  reading  on  its 
face,  "Good  for  one,  twelve  and  one-half  cent 
cigar  at  any  of  our  stores  on  the  Pacific  Coast 
M.  A.  Gunst  &  Co."  Nothing  further  was  done 
by  either  party,  and  the  publishing  company  did 
not  intend  to  print  any  of  the  certificates  with- 
out express  authority  from  the  tobacco  company 
(M.  A.  Gunst  &  Co.).  Held,  that  the  facU  did 
not  show  an  attempt  to  commit  the  crime  of 
forgery,  but  a  mere  solicitation. 

AKiIlcatlon  by  J.  D.  Floyd  for  habeas  cor- 
pus to  secure  his  release  from  custody  under 
an  order  of  a  magistrate's  court  binding  him 
over  to  answer  to  the  charge  of  an  attempt 
to  commit  forgery.    Prisoner  discharged. 

Jas.  P.  Sweeney,  for  petitioner. 

COOPER,  P.  J.  On  the  28th  day  of  Septem- 
ber, 1907,  a  complaint  was  filed  in  the  police 
court  of  the  city  and  county  of  San  Francisco, 
charging  the  defendant  with  "Attempt  to 
make,  alter,  forge  and  counterfeit  a  certain 
instrument  and  due  biU  for  the  payment 
of  property,  In  the  words  and  figures  follow- 
ing, to  wit:  That  the  face  of  said  Instrument 
and  due  bill  was  figures,  to  wit:  'Good  for  one 
12%  c  cigar  at  any  of  our  stores  on  the  Pacific 
Coast  M.  A.  Gunst  &  Co.*  "  An  examination, 
was  held  by  a  magistrate  of  said  police  court, 
and  defendant  was  held  to  answer  to  the  su- 
perior court  for  the  crime  of  "attempt  to  com- 
mit forgery."  He  now  applies  to  this  court  to 
be  discharged  upon  the  ground  that  the  evi- 
dence taken  before  said  magistrate  does  not. 
show  that  any  public  offense  has  been  com- 
mitted. 

The  evidence  Is  before  us  with  the  petition, 
and  shows  the  facts  to  be  as  follows:  The. 
prisoner  had  for  some  time  prior  to  May  31, 
1907,  been  In  the  employ  of  M.  A.  Gunst  &  Co., 
dealers  in  cigars  and  tobacco  In  the  city  and 
county  of  San  Francisco.  About  the  2Sth  of 
September,  1907,  he  went  to  the  place  of  busi- 
ness of  one  Lyons,  a  publisher,  and  after 
some  conversation  as  to  printing  gave  Lyons 
an  order  or  request  In  writing  as  follows: 
"September  25,  1907.  I  hereby  authorize  the 
Pacific  Goldsmith  Publishing  Co.  to  print  50,- 
000  tickets  like  sample,  to  wit,  30,000  for  five 
cigars  ea,  12%  cent  cigars;  and  20,000  for 
one  cigar  each  for  12%  cent  cigars.  Purchas- 
ing Agent  for  M.  A.  Gunst  &  Co.  Price  to  be 
$5  per  thousand.  [Signed]  J.  D.  Floyd."  Ly-. 
ons  took  the  order,  and  told  the  prisoner  that 
he  would  see  about  It,  and.  If  everything  was . 
correct,  he  would  print  the  tickets  as  per  the 
order.  M.  A.  Gunst  &  Co.  had  not  authorized 
the  prisoner  to  have  any  such  tickets  printed. 
The  above  is  all  that  was  done  either  by  the 
prisoner  or  by  Lyons.  Lyons  did  not  com- 
mence to  print  the  tickets,  nor  did  he  Intend 
to  do  so  without  authority  from  M.  A.  Gunst 
&  Co.  Do  the  above  facts  show  an  attempt 
to  commit  the  crime  of  forgery? 

An  attempt  to  commit  a  crime  is  an  en- 
deavor carried  beyond  mere  preparation,  but 
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falling  Rhort  of  execatlon  of  the  ultimate  de- 
sign. It  Is  an  act  immediately  and  directly 
tending  to  the  execution  of  the  principal 
crime,  and  committed  by  the  prisoner  under 
such  circumstances  that  he  had  the  power  of 
carrying  his  Intention  Into  execution,  and 
would  have  done  so  but  for  some  Intervening 
cause.  The  law  recognizes  a  distinction  be- 
tween an  Intention  to  commit  a  crime  and  an 
attempt  to  commit  such  crime.  An  intention 
followed  by  no  overt  act  cannot  be  punished. 
There  Is  also  a  distinction  between  an  at- 
tempt to  commit  a  crime,  and  merely  solicit- 
ing one  to  commit  It,  as  there  Is  between  an 
attempt  and  mere  preparation.  Mere  solicit- 
ing one  to  commit  an  act  which  would  consti- 
tute a  crime,  if  committed,  Is  not  made  crimi- 
nal by  our  Penal  Code.  It  was  said  by  Blacli:- 
bum,  J.,  In  the  early  case  of  Reglna  v.  Cheese- 
man,  Leigh  &  C.  140:  "There  Is  no  doubt  a 
difference  between  the  preparation  antecedent 
to  the  offense  and  the  actual  attempt;  but, 
if  the  actual  transaction  Is  commenced  which 
would  have  ended  the  crime  If  not  interrupt- 
ed, there  is  clearly  an  attempt  to  commit  the 
crime."  In  the  case  of  People  v.  Murray,  14 
Cal.  159,  where  the  evidence  disclosed  dec- 
larations of  the  defendant  of  his  intention  to 
contract  an  incestuous  marriage  with  his 
niece,  his  elopement  with  the  niece  for  that 
avowed  purpose,  and  his  request  to  one  of  the 
witnesses  to  go  for  a  magistrate  to  perform 
the  ceremony.  It  was  held  that  the  acts  fell 
short  of  an  attempt  to  commit  a  crime.  It 
was  said  by  Field,  J.:  "It  shows  very  clearly 
the  intention  of  the  defendant,  but  something 
more  than  mere  intention  is  necessary  to  con- 
stitute the  offense  charged.  Between  prepa- 
rations for  the  attempt  and  the  attempt  itself 
there  is  a  wide  difference.  The  preparation 
consists  In  devising  or  arranging  the  means 
or  measures  necessary  for  the  commission  of 
the  offense.  The  attempt  is  the  direct  move- 
ment toward  the  commission  after  the  prepa- 
rations are  made."  In  People  v.  Stltes,  75 
Cal.  670,  17  Pac.  893,  the  court  said:  "Mere 
Intention  to  commit  a  specific  crime  does  not 
Itself  amount  to  an  attempt  as  that  word  is 
employed  in  the  criminal  law.  There  must  in 
addition  to  the  Intent — the  mens  rea— be  some 
act  done  toward  the  ultimate  accomplishment 
of  the  proposed  crime.  But  even  such  acts 
do  not  always  of  themselves  amount  to  an 
attempt  or  to  an  offense  of  which  human  laws 
will  take  cognizance ;  for,  If  they  be  but  acts 
of  preparation,  however  elaborate,  our  mu- 
nicipal law  would  not  assume  to  deal  with 
them,"  In  People  v.  Compton,  123  Cal.  403, 
66  Pac.  44,  It  was  said  by  Henshaw,  J.,  in  dis- 
cussing an  erroneous  Instruction  In  a  case 
where  the  defendant  was  charged  with  for- 
gery: "The  portion  of  the  Instruction  above 
quoted  Is  directed  to  the  third  class  of  acts ; 
that  is  to  say,  to  the  attempt  to  pass.  By 
It  the  jury  was  told  that  If  one,  having  a 
forged  Instrument  In  his  possession,  knowing 
It  to  be  forged,  delivers  it  to  another  with  in- 
tent to  have  It  uttered,  published  and  passed 


as  genuine,  he  is  guilty  of  forgery.  But  such 
was  not  the  common  law,  and  such  is  not  the 
law  under  our  Code.  In  general,  before  an. 
attempt  to  commit  a  crime  can  be  made  out, 
some  overt  act  towards  its  commission  other 
than  a  mere  act  of  preparation  for  its  com- 
mission must  be  established.  •  •  •  Now, 
the  essence  of  the  third  class  of  forgeries  is 
the  attempt  to  Injure  an  Innocent  person  by 
foisting  upon  him  a  known  false  Instrument. 
As  Is  aptly  said  in  People  v.  Rathbun,  21 
Wend.  (N.  Y.)  509,  where  the  subject  is  learn- 
edly and  exhaustively  considered:  'Uttering 
Implies  two  parties — ^the  party  acting,  and 
the  one  acted  upon.  If  it  be  by  way  of  sale, 
there  must  be  a  vendee.  If  by  pledge,  there 
must  be  a  pledgee.  If  by  offer,  there  must 
be  some  person  to  hear  the  offer.  If  It  simply 
declare  its  goodness,  there  must  be  some  one 
addressed  as  reader  or  hearer.'  Therefore, 
if  one  deliver  to  his  agent  a  false  Instrument 
with  the  design  that  the  agent  shall  utter  or 
pass  it,  the  crime  of  uttering  or  attempting 
to  pass  Is  not  complete  until  after  some  overt 
act  done  by  the  agent  to  this  end,  for  until 
tills  shall  come  to  pass,  in  contemplation  of 
law,  the  paper  is  still  within  the  control  of 
the  principal,  and  all  the  steps  are  but  steps 
of  preparation.  Equally  true  Is  It  that  if  A. 
and  B.  should  conspire  to  commit  a  crime, 
and  A.  should  deliver  a  forged  instrument  to 
B.,  by  whom  It  was  to  be  uttered,  and  B. 
should  destroy  the  paper  without  attempting 
to  pass  It,  the  crime  of  uttering  or  attempt- 
ing to  pass  would  not  have  been  committed, 
for  there  would  have  been  no  effort  to  foist 
it  upon  an  Innocent  person,  and,  as  has  t>een 
said,  if  the  uttering  is  by  offer,  tlie  offer  must 
be  made  to  some  one."  Applying  the  reason- 
ing in  that  case  to  the  present,  Iiyons  was  but 
the  agent,  or  rather,  the  person  selected  by 
the  prisoner  to  do  the  thing  the  prisoner  had 
In  mind.  The  instrument  or  tldcet  that  was 
to  be  forged  or  counterfeited  or  duplicated 
was  still,  in  contemplation  of  law,  in  the  pos- 
session and  under  the  control  of  the  prisoner. 
He  could  have  gone  to  Lyons  and  counter- 
manded the  order,  and  taken  ba(^  the  ticket 
or  instrument  at  any  time.  Liyons  never  set 
a  type,  procured  paper  or  materials,  or  In 
any  way  or  manner  began  the  woik  of  print- 
ing. 

We  therefore  conclude  that  the  acts  of  the 
prisoner  amounted  to  nothing  more  than 
solicitation,  and  that  an  actual  attempt  to 
commit  the  crime,  within  the  meaning  of  the 
law  and  as  defined  by  the  authorities,  was 
not  made.  However  wrongful  may  have  been 
the  Intention  of  the  prisoner,  or  however 
criminal  may  have  been  his  motives,  we  can- 
not hold  under  the  authorities  that  the  mere 
preparation  or  solicitation,  as  disclosed  by  the 
evidence  in  this  case  was  an  attempt  to  com- 
mit the  crime  charged  against  the  prisoner. 

It  is  therefore  ordered  that  he  be  dis* 
charged. 

We  concur:   KERRIGAN,  X;  HALL,  J. 
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BUHMAN  et  al.   ▼.   NICKELS   &  BROWN 

BROS.     (Civ.  315.) 

(Court  of  Appeal,   Third   District.   California. 

Feb.  21,  1908.) 

1.  Abatevent  and  Retivai.— Ahothkb  Ac- 
tion Pending. 

Defendant  leased  property  from  executors 
under  an  ai^eement  to  surrender  the  premises 
when  they  were  sold,  upon  30  days'  notice  and 
payment  to  him  of  his  actual  expenses  in  puttinK 
in  crops,  etc.,  and  the  land  was  thereafter  sold 
by  the  execntors  and  due  notice  given  to  de- 
fen^mt  to  quit  the  land,  which  he  refused  to 
do,  and  also  refused  to  furnish  a  statement  of 
his  expenses  in  putting  in  crops.  Defendant  ap- 
pealed from  the  decree  confirminK  the  executors* 
sale  of  the  premises,  and  the  decree  was  affirmed 
on  appeal,  and  thereafter  this  action  for  unlaw- 
ful detainer  was  brought  against  defendant  by 
the  purchasers.  Held,  that  defendant's  conten- 
tion that  the  perfecting  of  the  appeal  from  the 
decree  confirming  the  sale  suspended  further  pro- 
ceedings upon  the  order  appealed  from,  and 
stayed  the  present  action,  was  untenable,  as  at 
the  time  it  set  up  this  plea  of  abatement  the 
appeal  was  not  pending ;  it  being  essential  that 
the  matter  in  abatement  exist  at  the  time  of  the 
filing  of  the  plea. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dif. 
▼ol.  1,  Abatement  and  Revival,  H  11&-122.] 

2.  EJviDENCE  —  Judicial  Notice  —  Judiciax 

PbOCEEDINGS— JUDGMEST    CONriBMING    EX- 
KCUTOES'    SAUS. 

The  court  will  take  Judicial  notice  of  a 
Judgment  confirming  the  order  of  sale. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  20,  Evidence,  {§  62-65.] 

8.  Landlobd  and  Tenant— Recovery  or  Pos- 
session BY  Lessor- Unlawful  Detainer— 
Davages. 

Where  defendant  leased  property  under  an 
agreement  to  surrender  the  land  upon  its  sale 
by  the  lessors,  and  the  land  was  sold  and  due 
notice  given,  but  defendant  wrongfully  held 
over  under  an  erroneous  claim  that  it  had  thii 
right  to  retain  possession  on  the  ground  that  a 
perfected  appeal  suspended  the  sale,  the  lease 
baring  been  terminated  by  the  notice,  in  an  ac- 
tion by  the  purchasers  for  unlawful  detainer, 
they  were  entitled,  under  Civ.  Code,  S  33.34, 
providing  that  the  detriment  caused  by  the 
wTMUgful  occupation  of  land,  except  in  certain 
cases,  is  the  value  of  the  use  of  the  property 
for  the  time  occupied,  to  recover  the  value  of 
the  use  of  the  property,  and  not  merely  treble 
the  amount  of  the  rent. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
ToL  32,  Landlord  and  Tenant  H  1249-1251.] 

Appeal  from  Superior  Court,  Napa  Coun- 
ty;  H.  C.  Qeaford,  Judge. 

Action  by  J.  J.  Buhman,  Jr.,  and  others 
against  Nickels  &  Brown  Bros.,  a  corporation. 
From  a  judgment  for  plaintiffs,  defendants 
appeal.    AfHrmed. 

See  82  Pac.  86. 

Bell,  Toiic  Sc  Bell,  for  appellants.  Webber 
k  Rutherford,  for  respondents. 

BURNETT,  J.  The  action  Is  unlawful  de- 
tainer for  the  recDTery  of  certain  premises  in 
the  county  of  Napa  and  damages  for  the  de- 
tention thereof.  Before  trial  defendant  sur- 
rendered to  plaintiffs  the  possession  of  said 
premises,  thereby  leaving  for  determination 
as  the  sole  issue  to  be  tried,  the  question  of 
damages  for  the  nse  and  occupation  of  said 
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land  from  March  7,  1903,  to  and  Including 
August  31,  1903,  the  latter  being  the  date  of 
said  surrender. 

From  the  complaint  the  following  facts  ap- 
pear: On  December  16,  1900,  one  Charles 
Robinson  died  testate  In  the  county  of  Napa ; 
his  will  was  admitted  to  probate,  and  D.  8. 
Kyser  and  E.  W.  Hottel  were  appointed  ex- 
ecutors thereof.  On  September  2,  1902,  by 
an  instrument  in  writing,  said  executors  leas- 
ed to  defendant  certain  premises  in  said 
county  known  as  the  "Robinson  ranch"  for 
the  term  of  one  year,  with  the  following  pro- 
viso: "It  is  further  mutually  understood 
and  agreed  by  the  parties  hereto  that  in  case 
of  a  sale  of  the  demised  premises  the  second 
party  will  quit  and  surrender  the  said  prem- 
ises upon  thirty  days'  notice,  and  the  said 
first  party  will  pay  to  the  second  party  the 
actual  cost  or  expense  said  second  party  may 
have  been  put  to  In  putting  any  crop  of  hay 
or  grain  upon  said  premises."  On  the  16th 
day  of  October,  1902,  pursuant  to  the  terms 
of  the  will,  the  executors  sold  the  property 
to  plaintiffs,  and  upon  the  return  of  said 
sale  and  after  notice  given  the  sale  was  con- 
firmed by  order  of  the  superior  court  Decem- 
ber 30,  1902.  In  pursuance  of  said  order  the 
executors  made  and  delivered  a  deed  to  plain- 
tiffs on  January  19,  1903.  On  February  4th 
following  plaintiffs  served  upon  defendant  a 
written  notice  as  provided  in  the  lease,  de- 
manding the  possession  of  said  premises.  On 
the  12th  of  February  a  demand  was  made  up- 
on defendant  to  furnish  plaintiffs  with  a 
statement  of  the  actual  cost  that  defendant 
had  incurred  In  putting  In  any  crop  on  said 
premises.  Defendant  refused  to  deliver  pos- 
session, and  declined  to  furnish  any  statement 
of  the  said  expense  incurred  by  it.  On  March 
6th  plaintiff  offered  in  writing  to  pay  defend- 
ant the  sum  of  |4  per  acre  for  every  acre  that 
defendant  bad  put  to  grain,  said  amount  be- 
ing sufllcient  to  cover  the  entire  cost.  "That 
said  defendant  unlawfully  holds  over  and 
continues  in  possession  of  said  premises  after 
demand  made,  and  after  the  expiration  of  the 
time  specified  and  provided  in  said  written 
lease."  The  monthly  value  of  the  rents  and 
profits  is  $500  per  month.  The  only  defense 
attempted  to  be  set  up  in  the  answer  filed 
February  21,  1906,  which  we  are  called  upon 
to  consider  is  that  an  appeal  was  taken  by 
defradant  to  the  Supreme  Court  from  the  or- 
der of  the  superior  court  confirming  the  sale 
of  the  property  to  plaintiffs,  and  "that  said 
appeal  from  said  order  or  decree  confirming 
said  alleged  sale  to  plaintiffs  was  at  the  time 
of  the  filing  of  the  complaint  herein  pending 
and  undetermined  in  the  Supreme  Court,  and 
said  appeal  was  not  determined  until  the  19th 
day  of  February,  1904  (and  said  alleged  or- 
der or  decree  was  during  all  of  said  time  and 
until  the  said  19th  day  of  February,  1904, 
duly  stayed)."  There  was  a  further  and  sup- 
plemental answer  to  the  effect  that  defendant 
surrendered  possession  on  August  31,  1908, 
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but  that  Is  not  Involved  In  tbls  appeal.  A 
demnrrer  to  the  answer  was  sustained,  and, 
defendant  declining  to  amend,  judgment  was 
entered  for  plaintiffs  for  $1,253,  from  which 
the  appeal  was  taken. 

Appellant  urges  two  grounds  for  reversal, 
but  they  are  so  manifestly  untenable  as  to 
require  scarcely  more  than  a  mere  statement 
of  them.  The  first  Is  stated  as  follows: 
"The  perfecting  of  the  appeal  from  the  decree 
confirming  the  sale  of  the  premises  to  re- 
spondents suspended  all  further  proceedings 
upon  the  order  or  decree  appealed  from," 
and  quite  a  number  of  decisions  is  cited  to 
the  effect  that  "where  a  suit  Is  pending  in 
the  Supreme  Court  on  appeal  the  Judgment 
below  is  suspended  for  all  purposes";  but 
the  obvious  reply  is  that  at  the  time  this  an- 
swer was  filed  setting  up  this  plea  in  abate- 
ment the  appeal  was  not  pending  In  the  Su- 
preme Court  at  all,  but  it  had  been  decided 
against  appellant,  affirming  the  Judgment  be- 
low, and  bad  been  the  final  Judgment  in  the 
case  for  two  years.  The  answer  discloses  the 
time  when  the  said  Judgment  was  rendered 
by  the  Supreme  Court,  but  it  is  silent  as  to 
its  character.  The  court,  however,  would 
take  Judicial  notice  of  the  Judgment  affirming 
the  order  of  sale.  Holleubach  v.  Schnabel, 
101  Cal.  312,  35  Pac.  872,  40  Am.  St.  Rep.  57; 
Southern  Pacific  R.  R.  Co.  v.  Painter,  113  Cal. 
247,  45  Pac.  320.  Hence,  it  having  been  final- 
ly adjudged  at  the  time  the  answer  was  filed 
that  plaintifCs  were  the  owners  of  the  prop- 
erty on  and  after  January  19,  1903,  and  none 
of  the  allegations  of  the  complaint  having 
been  denied,  there  was  nothing  for  the  court 
to  do  but  to  find  for  the  plaintiffs  for  the 
value  of  the  unlawful  use  of  the  property  by 
defendant  from  March  7  to  Augiist  31,  1903. 
Under  appellant's  contention  respondents 
could  never  maintain  an  action  for  the  unlaw- 
ful detention  of  the  property  for  the  reason 
that  an  appeal  was  taken  from  the  Judgment 
directing  the  conveyance  of  the  property  to 
plaintiffs.  The  vice  of  the  position  is  found 
in  the  fact  that  appellant  ignores  the  rule 
that  "matter  in  abatement  of  the  plaintiff's 
action  must  exist  at  the  time  of  filing  the 
plea.  A  plea  of  a  pending  suit  is  in^ectual 
unle.ss  the  former  suit  is  pending  at  the  time 
the  plea  is  filed."  California  Sav.  &  L.  Soc. 
V.  Harris,  111  Cal.  137,  43  Paa  526.  As  we 
have  seen,  at  the  time  the  answer  setting  up 
the  plea  was  filed,  the  other  suit  was  not 
pending,  but  had  been  long  since  finally  deter- 
mined. 

The  other  contention  is  equally  without 
merit.  It  is  asserted  that  respondents  were 
entitled  to  recover  only  $750,  being  treble  the 
amount  of  the  rent  provided  in  the  lease. 
This  conclusion  is  based  upon  the  erroneous 
view  that  respondents  sought  to  recover  un- 
der the  lease.  The  lease  had  been  terminated 
by  the  notice  given,  and  defendant  was  un- 
lawfully holding  over  under  a  claim  that  it 
bad  the  right  to  retain  possession  by  virtue 


of  a  perfected  appeal.  Hence  the  action  was 
for  the  value  of  the  use  of  the  property,  as 
provided  in  section  3334  of  the  Civil  Code. 
This  value  was  alleged  to  be  $1,255,  and  this 
was  not  denied  by  the  answer. 

There  is  no  merit  In  the  appeal,  and  the 
Judgment  Is  affirmed. 

We  concur:    CUIPMAN,  P.  J.;  HART,  J. 
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RUNGB  V.  WIIiSON  et  *I.    Idy.  426.) 

(Court  of  Appeal.   Third  District,  California. 

Feb.  20,  1908.) 

1.  Replevin— Possession— Necessity. 

An  action  brouRht  under  the  claim  and  de- 
livery statute  asking  for  possession  of  the  prop- 
erty and  for  recovery  of  its  value,  if  possession 
could  not  be  Kiven,  cannot  be  sustained  against 
a  defendant  not  in  possession  of  the  property  at 
the  time  the  action  is  commenced. 

[Ed.  Kote.— For  cases  in  point,  see  Cent  Dig. 
vol.  42,  Replevin,  {  81.] 

2.  Sales— Bona  Fide  PtrBCRASEBS— Tttle. 

A  vendee  of  personal  property  claimed  title 
through  a  bill  of  sale,  but  never  bad  possession 
of  the  property  which,  on  the  death  of  the  ven- 
dor, passed  into  his  estate,  and  was  sold  for  a 
valuable  consideration  under  a  power  in  the 
will,  and  the  sale  confirmed.  Held,  that  the 
vendee  could  not  recover  the  property  as  against 
the  purchaser,  who  had  no  notice  of  the  prior 
sale,  since  by  Civ.  Code.  {  3440.  a  transfer  of 
personal  property  not  accompanied  by  a  change 
of  possession  is  fraudulent  and  void  as  against 
purchasers  in  good  faith  subsequent  to  the 
transfer. 

fEd.  Note.— For  cases  in  point,  gee  Cent  Dig. 
vol.  43,  Sales,  §{  673-675.1 

Appeal  from  Superior  Court,  Napa  Coun- 
ty; H.  C.  Oxford,  Judge. 

Replevin  by  Constance  Isabella  Runge 
against  Louisa  Wilson,  executrix,  and  anoth- 
er. From  a  Judgment  for  defendants,  and 
from  the  denial  of  a  motion  for  a  new  trial, 
plaintiff  appeals.    Affirmed. 

Webber  &  Rutherford,  for  appellant  F.  E. 
Johnson,  H.  L.  Johnson,  and  L.  E.  Johnson, 
for  respondents. 

CHIPMAN,  P.  J.  This  action  te  fop  the 
recovery  of  possession,  or  value,  if  delivery 
cannot  be  had,  of  certain  personal  property. 
The  cause  was  tried  by  the  court  without  a 
Jury,  and  defendants  had  Judgment,  from 
which,  and  from  the  order  denying  her  mo- 
tion for  a  new  trial,  plaintiff  appeals. 

It  appears  that  on  October  31,  1905,  one 
B.  J.  W^ilson  was  the  owner  and  in  posses- 
sion of  certain  personal  property  described 
In  the  complaint,  and  on  that  day  executed  a 
bill  of  sale  thereof  to  plaintiff,  but  Wilson  re- 
mained in  possession,  and  plaintiff  never  had 
possession;  on  August  22,  190C,  Wilson  died 
testate  while  in  possession  of  said  property; 
by  his  will  hla  wife,  one  of  the  defendants, 
was  named  as  executrix,  and  she  was  duly 
appointed  as  such  executrix  on  September 
17,  1906;  by  the  terms  of  the  will  she  was 
given  authority  to  sell  the  property  of  the 
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estate  withont  any  order  of  the  court;  on 
September  22,  1906,  the  executrix  sold  the 
property  In  dispute  to  defendant  Ileeter  for 
a  Taluable  consideration,  who  had  at  the 
time  no  knowledge  of  any  claim  of  plaintiff 
upon  the  property  nor  does  It  appear  that  his 
codefendant,  the  executrix  of  Wilson's  will, 
knew  of  the  sale  to  plaintiff;  the  sale  to  de- 
fendant Heeter  was  confirmed  by  the  court 
before  demand  made  upon  either  of  the  de- 
fendants, and  before  the  commencement  of 
the  action;  defendant  Heeter  took  immediate 
possession  of  the  property  upon  purchase, 
and  was  in  possession  when  the  action  was 
commenced;  plaintiff  made  demand  for  pos- 
session upon  both  defendants  prior  to  the 
commencement  of  the  action,  but  was  re- 
fused. 

Appellant  claims,  and  it  is  not  disputed, 
that  as  between  her  and  Wilson  the  sale  was 
good  and  passed  the  title  In  the  property  to 
her,  and  the  property  could  have  been  recov- 
ered from  the  grantor— citing  Francisco  v. 
Aguirre,  94  Cal.  180,  29  Pac.  405.  She  fur- 
ther contends  that,  no  creditor  complaining, 
Wilson's  executrix  was  In  no  better  position 
than  her  testate;  that  she  had  no  greater  title 
than  her  testate,  and,  having  no  title,  could 
convey  none,  and  none  passed  by  confirma- 
tion of  the  sale  to  respondent  Heeter— citing 
Robinson  v.  Haas,  40  Cal.  474. 

Respondents' contention  Is:  (1)  That  plain- 
tiff cannot  recover  against  respondent  execu- 
trix because  she  was  not  In  possession  when 
the  action  was  commenced — citing  Riciotto 
▼.  Clement,  94  Cal.  107,  29  Pac.  414;  Richards 
T.  Morey,  133  Cal.  437,  65  Pac.  886.  (2)  Ap- 
pellant cannot  recover  against  the  executrix, 
because  the  sale  was  not  accompanied  by  an 
actual  and  continued  change  of  possession, 
and  the  sale  was  therefore,  as  to  the  execu- 
trix, fraudulent  and  void — citing  section  3440, 
Civ.  Code;  Magraw  v.  McGlynn,  26  Cal.  420; 
Bx  parte  Smith,  53  Cal.  208;  Francisco  v. 
Aguirre,  94  Cal.  185,  29  Pac.  495;  dissenting 
opinion  of  the  chief  Justice  in 'Murphy  v. 
Clayton,  114  Cal.  526,  46  Pac.  460.  (3)  Ap- 
pellant cannot  recover  against  defendant 
Heeter,  because  he  was  an  Innocent  purchas- 
er in  good  faith  for  value  without  notice, 
and  also  because  the  sale  by  Wilson  was 
fraudulent  and  void  as  to  Heeter — citing  Civ. 
Code,  S  3440;  Palmer  v.  Howard,  72  Cal.  293, 
13  Pac.  858, 1  Am.  St.  Rep.  60;  Stocliton  Sav., 
etc.,  Soc.  V.  Purvis,  112  Cal.  236,  44  Pac.  561, 
53  Am.  St.  Rep.  210;  Ruggles  v.  Cannedy,  127 
Cal.  297,  53  Pac.  911,  59  Pac.  827,  46  L.  R.  A. 
371. 

1.  This  Is  the  ordinary  action  in  claim  and 
delivery.  The  relief  sought  is  possession  of 
the  property,  or  the  aiternative  relief  given 
by  the  statute,  if  possession  cannot  be  had. 
Upon  the  complaint  recovery  for  conversion 
against  either  of  the  defendants  could  not  be 
justified.  The  distinction  between  replevin 
(our  claim  and  delivery)  and  trover  is  clearly 
pointed  out  in  Riciotto  v.  Clement,  supra,  and 
It  was  there  held  that,  if  the  property  was 


not  in  the  possession  of  the  defendant  at  the 
commencement  of  the  action,  plaintiff  could 
not  recover.  Richards  v.  Morey,  supra.  The 
Judgment  In  favor  of  defendant  executrix 
must  therefore  be  sustained. 

2.  Appellant's  title  rests  upon  a  bill  of  sale 
of  personal  property  which  appellant  did  not 
at  the  date  of  sale  or  ever  afterwards  take 
or  have  possession  of,  bat  which  at  all  times 
to  his  death  remained  in  the  possession  of 
the  vendor.  She  testified  that  she  never  even 
saw  the  property.  This  property  came  Into 
the  possession  of  the  executrix  of  the  last 
will  of  the  vendor  as  property  belonging  to 
his  estate,  and  was  by  her  sold  in  due  course 
to  defendant  Heeter  under  a  power  given  by 
the  will,  and  the  sale  was  confirmed  by  the 
court.  The  vendee,  Heeter,  was  a  purchaser 
in  good  faith  for  value  subsequent  to  the 
sale  to  appellant,  and  without  knowledge  of 
plaintiff's  claim,  and  is  brought  directly  with- 
in the  provisions  of  section  3440  of  the  Civil 
Code.    Ruggles  v.  Cannedy,  supra. 

It  is  not  necessary  to  decide  the  question 
suggested  In  respondents'  second  point,  as  the 
other  two  points  are  well  taken. 

Judgment  and  order  affirmed. 

We  concur:    BURNETT,  J.;  HART,  J. 


7  Cal.  App.  »» 
McFARLAND  v.  MATTHAI  et  al.    (Civ.  374.) 

(Court   of   Appeal,   Third   District.   California. 
Feb.  22,   1908.) 

1.  Ejectment— Right  op  Action— Grounds. 

The  allegations  essential  to  an  action  of 
ejectment  in  form  are  the  estate  of  plaiatiS, 
possession  by  defendant  at  the  commencement 
of  the  action,  and  his  wroneful  withholding  of 
the  same,  and  where  plaintiff  was  for  many 
years  prior  to  the  commencement  of  the  action, 
and  at  its  commencement,  the  owner  of  premises 
and  entitled  to  exclnsive  possession,  and  defend- 
ants had  been,  and  were  at  that  time,  in  pos- 
session of  the  premises  and  wronKfuUy  with- 
held possession,  plaintiff  was  entitled  to  recover. 
and  a  general  demurrer  was  properly  overruled. 
[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  17,  Ejectment,  f  155.1 

2.  Same  —  Pleading  —  "Cboss-Compiaint'* 

— Sufficiency— Statute. 

In  an  action  of  ejectment,  where  defendants 
filed  a  purported  cross-complaint,  which  did 
not  relate  to  the  land  for  the  recovery  of  which 
the  action  was  brouitht,  it  was  not  a  "cross- 
complaint"  within  Code  Civ.  Proc.  S  442,  per- 
mitting defendant  seeking  afiirmative  relief 
against  any  party,  relating  to  or  depending  upon 
tlie  transaction  upon  which  the  action  is  brought, 
or  affecting  property  to  which  the  action  re- 
lates, to  file,  with  bis  answer,  a  cross-complaint, 
and  hence  a  demurrer  was  properly  sustained 
thereto. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  17,  Ejectment,  i  108. 

For  other  definitions,  see  Words  and  Phrases, 
vol.  2,  p.  1701.] 

3.  Appeal  —  Appeal  on  Judgment  Roll  — 

Questions  Reviewable. 

In  an  action  of  ejectment,  there  being  no 
bill  of  exceptions,  and  defendant  having  appealed 
on  the  judgment  roll  alone,  statements  in  ai^- 
pellant's  brief  that  the  judgment  below  was  pro- 
cured through  false  testimony  cannot  be'  coosid- 
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erpd  on  appeal,  as  it  will  be  ptcsuiikhI  that  the 
evidence  is  sufficient  to  support  a  finding  upon 
whicli  the  judgment  rests. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  U  3673-3678.] 

4.   SAUE— FlNDINQB    Br    OOUBI— CONCLUSIVE- 

KESS. 

Whether  testimony  is  false  must  ordinaril.y 
be  left  exclusively  to  the  determination  of  the 
trial  court,  and,  when  so  determined,  is  usually 
conclusive  on  appeal. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  §13983-3989.] 

Appeal  from  Superior  Court,  Napa  County; 
H.  C.  Gesford,  Judge. 

Action  by  Abel  McFarland  against  Louise 
Mattbal  and  others.  From  a  Judgment  for 
plaiutltr,  defendants  appeal.    Affirmed. 

Louise  Matthal  and  Kose  Matthal  (Warn- 
er Temple,  of  counsel),  for  appellants.  Theo. 
A.  Bell  and  Bell,  York  &  Bell,  for  respond- 
ent 

HART,  J.  Action  In  ejectment  The  appeal 
Is  from  the  Judgment,  and  Is  brought  up  on 
the  Judgment  roll  alone.  The  complaint  Is  In 
the  usual  form  in  actions  for  the  recovery  of 
possession  of  real  property.  It  alleges  that 
tlie  plaintiff  for  many  years  prior  to  the  com- 
mencement of  the  action  bad  been,  and  "he 
now  Is,  the  owner  and  entitled  to  the  exclu- 
sive possession"  of  the  premises  in  dispute, 
and  that  the  "defendants  have  been  and  now 
are  in  possession  of  said  premises,"  and 
"have  wrongfully  and  unlawfully  withheld, 
and  do  now  wrongfully  and  unlawfully  with- 
hold, the  possession  of  said  premises  and  the 
whole  thereof  from  plaintiff." 

A  general  demurrer  to  the  complaint  was 
overruled  by  the  court,  and  properly  so.  The 
essential  allegations  necessary  to  an  action  In 
ejectment  in  form  are  the  estate  of  plain- 
tiff, possession  by  defendants  at  the  com- 
mencement of  the  action,  and  their  wrongful 
withholding  the  same.  Haggin  v.  Kelly,  136 
Cal.  483,  69  Pac.  140;  Hlhn  Co.  v.  Fleckner, 
106  Cal.  97,  39  Pac.  214;  nihn  v.  Mangenberg, 
89  Cal.  268,  26  Pac.  908;  Rego  T.  Van  Pelt,  65 
Cal.  254,  3  Pac.  867;  Payne  t.  Treadwell,  16 
Cal.  246. 

No  error  was  made  by  the  court  In  Its  or- 
der sustaining  the  demurrer  to  the  alleged 
cross-complaint.  The  land  concerning  which 
complaint  Is  made  by  defendants  in  their  so- 
called  "cross-complaint"  Is  not  the  land  re- 
ferred to  in  plaintlfTs  complaint  The  af- 
firmative matters  set  out  by  defendants  In  no 
sense  constituted  a  cross-complaint.  See  Mills 
V.  Fletcher,  100  Cal.  142,  34  Pac.  637;  Nelson 
V.  O'Brien,  139  Cal.  628,  73  Pac.  469;  Phillips 
v.  Hagart,  113  Cal.  554,  45  Pac.  843,  54  Am. 
St  Rep.  309;  Mining  Co.  v.  Mining  Co.,  83 
Cal.  589,  23  Pac.  1102.  The  affirmative  relief 
sought  by  the  purported  cross-complaint  does 
not  relate  to  or  depend  upon  "the  contract  or 
transaction  upon  which  the  action  Is  brought," 
or  does  not  affect  "the  property  to  which  the 
action  relates."    Code  Civ.  Proc.  {  442. 

The  statement  in  the  brief  of  appellants  to 


the  effect  that  the  Judgment  was  procureu 
through  false  testimony  cannot  be  considered 
here.  There  is  no  bill  of  exceptions,  the  ap- 
peal being  from  the  Judgment  on  tbe  Judg- 
ment roll  alone.  Tbe  presumption  Is  that  the 
evidence  is  sufficient  to  supiwrt  the  findings 
upon  which  the  Judgment  rests.  Besides,  the 
question  as  to  whether  testimony  is  false  or 
not  is  one  which  must  ordinarily  be  left  ex- 
clusively to  the  determination  of  tbe  trial 
court,  and,  when  so  determined,  is  usually 
conclusive  on  appeal. 
The  Judgment  Is  affirmed. 

We    concur:     CHIPMAN,    P,   X;    BUR- 
NETT, J. 


(U  ArU.  W) 
NATIONAL    CASH    REGISTER    CO.   T. 
BRADBURY,  County  Recorder. 
(Supreme  Court  of  .\rizona.     March  27,  1908.) 

Acknowledgment  —  Unacknowledged     In- 
struments. 

Rev.  St.  1901.  pars.  735,  737,  provide  that 
no  instrument  affecting  real  estate  is  of  any 
validity  against  innocent  purchasers,  unless  re- 
corded, and  that,  to  be  lawfully  recorded,  it 
must  be  previously  acknowiedKed.  Paraeraphs 
748,  749,  and  753,  provide  for  the  recordini;  of 
the  following  instruments,  duly  acknowledged: 
"All  deeds,  mortgages,  conveyances,  deeds  o{ 
trust,  l>onds  for  title,  covenants,  defeasances,  or 
other  instruments  of  writing  concerning  any 
lands  or  tenements,  or  goods  and  chattels  or 
movable  property  of  any  description" — ^and  that 
sales  and  other  conveyances  whatever  of  any 
lands,  and  all  deeds  of  trust  and  mortgages, 
:whatsoever,  shall  be  void  as  to  creditors  tmiess 
acknowledged  and  filed  with  the  recorder,  but 
that  the  recording  of  such  instruments  duly  ac-  « 
knowledged  shall  be  notice  to  all  persons  of  their 
existence.  Rev.  St  1901,  under  the  title  "Mort- 
gages," require  instruments  intended  as  mort- 
gages or  liens  upon  personalty,  to  be  recorded 
in  order  to  be  operative  against  third  persons 
where  there  is  not  an  immediate  and  continued 
change  of  possession,  but  do  not  require  them 
to  be  acknowledged.  Rev.  St  par.  2702,  pro- 
vides that  no  contract  for  the  conditional  sale  of 
personal  property  shall  be  valid  as  against  any 
one  except  the  parties,  and  those  having  notice 
thereof,  unless  it  is  filed  and  recorded  as  chattel 
mortgages  are  filed  and  recorded.  Rev.  St  1901, 
par.  1135,  provides  that  the  recorder  "must  upon 
the  payment  of  his  fees,  record  separately. 
•  •  •  (13)  Such  other  writings  as  are  by 
law  required  or  permitted  to  be  recorded."  Held, 
that  it  was  the  county  recorder's  duty,  under 
paragraphs  2702  and  1135,  to  file  and  record, 
on  payment  of  his  fees,  an  agreement  for  the 
conditional  sale  of  personal  property,  even  though 
it  has  not  been  acknowledged;  paragraphs  735, 
737.  748,  749,  and  753,  not  excluding  onac- 
knowledged  documents  from  record. 

Appeal  from  District  Court  Yavapai  Coun- 
ty; before  Justice  Richard  B.  Sloan. 

Action  by  the  National  Cash  Register  Com- 
pany to  ccmpel  J.  C.  Bradbury,  as  county  re- 
corder, to  record  a  conditional  sale.  From 
a  Judgment  sustaining  a  demnrro:  to  the  pe- 
tition and  denying  tbe  writ,  tbe  petitioner  ap- 
peals.   Reversed  and  remanded. 

Norris  &  Ross,  for  appellant.  Robert  E. 
Morrison  and  E.  S.  Clark,  for  appellee. 
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KENT,  C.  J.  The  appellant  sold  to  one  P. 
C.  Armltage  a  certain  cash  register  manufac- 
tured by  It  under  an  agreement,  by  the  terms 
of  which  delivery  of  the  article  was  to  be 
made  to  Armltage,  but  the  title  thereto  was 
not  to  pass  until  the  purchase  price  was  paid 
by  him  in  full.  The  agreement  was  duly 
signed  by  the  parties,  and  thereafter  the  ap- 
pellant tendered  the  Instrument  to  the  county 
recorder,  the  appellee,  for  record,  together 
with  the  fee  prescribed  by  law  for  "filing 
and  entering  a  minute  of  chattel  mortgages 
deposited  in  his  office."  The  recorder  de- 
clined to  receive  or  file  for  record  the  instru- 
ment, on  the  ground  that  the  agreement  was 
"not  In  proper  form  for  record,  as  the  signa- 
tures are  not  acknowledged."  The  appellant 
filed  its  petition  In  the  district  court,  praying 
that  a  writ  of  mandamus  issue  to  the  appel- 
lee, commanding  him  to  accept  the  instru- 
ment for  filing  and  record  in  the  same  man- 
ner as  chattel  mortgages  are  by  law  required 
to  be  filed  and  recorded  upon  tendering  the 
proper  fee  therefor.  The  appellee  demurred 
to  the  petition  on  the  ground  that  the  instru- 
ment described  therein  and  tendered  for  filing 
and  recording  was  not  acknowledged,  and 
was  therefore  not  entitled  to  either  filing  or 
recording  in  the  county  recorder's  office.  The 
matter  came  before  the  trial  court  the  day 
before  the  beginning  of  this  term,  and  was 
passed  upon  pro  forma  in  order  that  a  de- 
termination might  be  had  by  us  without  de- 
lay. The  trial  court  sustained  the  demurrer, 
and  denied  the  application  for  the  writ,  and 
the  matter  is  before  this  court  on  appeal 
from  such  determination. 

The  sole  question  presented  by  this  appeal 
la  whether  an  agreement  in  writing  for  the 
Bale  of  personal  property  by  the  terms  of 
which  the  title  Is  to  remain  in  the  vendor 
and  the  possession  thereof  in  the  vendee  un- 
til the  purchase  price  is  paid,  which  has  been 
duly  subscribed  by  tlie  parties  thereto,  but 
which  has  not  been  acknowledged,  is  such 
an  Instrument  as  by  law  the  county  recorder 
Is  bound  to  file  and  record  when  tendered  his 
proper  fee  therefor.  Our  Code  of  1901  pro- 
vides that  no  Instrument  affecting  real  estate 
Is  of  any  validity  against  subsequent  pur- 
chasers for  a  valuable  consideration  without 
notice,  unless  recorded  In  the  office  of  the  re- 
corder, and  that  such  instrument  shall  not 
be  deemed  lawfully  recorded  unless  it  has 
been  previously  acknowledged  (paragraphs 
73.5  and  737);  and  under  the  same  title  it  is 
further  provided:  "The  following  instru- 
ments of  writing,  which  have  been  acknowl- 
edged according  to  law,  are  authorized  to  be 
recorded,  viz.:  All  deeds,  mortgages,  convey- 
ances, deeds  of  trust,  bonds  for  title,  cove- 
nants, defeasances,  or  other  Instruments  of 
writing  concerning  any  lands  and  tenements, 
or  goods  and  chattels  or  movable  property  of 
any  description" — and,  further,  that  all  sales 
and  other  conveyances  whatever  of  any 
lands,  and  all  deeds  of  tinist  and  mortgages 


whatsoever,  shall  be  void  as  to  all  creditws 
unless  they  shall  be  acknowledged  and  filed 
with  the  recorder  to  be  recorded  as  required 
by  law,  and,  further,  that  the  record  of  any 
grant,  deed,  or  instrument  of  writing  author- 
ized or  required  to  be  recorded,  which  shall 
have  been  duly  acknowledged  for  record,  and 
duly  recorded  In  the  proper  county,  shall  be 
taken  and  held  as  notice  to  all  persons  of  the 
existence  of  such  grant,  deed,  or  Instrument. 
Kev.  St.  1901,  pars.  748,  749,  753.  The  fore- 
going provisions  of  our  statutes  are  all  found 
under  the  title  "Conveyances."  Under  the 
title  "Mortgages"  In  our  Code,  and  In  the 
chapter  relating  to  chattel  mortgages,  we  find 
various  provisions  respecting  the  filing  and 
recording  of  Instruments  intended  to  operate 
as  mortgages  or  liens  upon  personal  property, 
which,  in  substance,  require  such  instru- 
ments, or  true  copies  thereof,  to  be  filed  for 
record,  in  order  to  render  them  operative  as 
against  third  persons,  where  the  property 
covered  thereby  is  not  to  be  accompanied  by 
Immediate  delivery  and  continued  change  of 
possession.  Such  Instruments  are  not  re- 
quired to  be  recorded  at  length,  as  In  the  case 
of  deeds  or  real  estate  mortgages,  but  espe- 
cial provision  is  made  for  the  recording  in 
such  cases.  None  of  the  provisions  of  the 
Code  relating  to  such  instruments  in  terms 
require  them  to  be  acknowledged.  Under  the 
title  of  "Frauds  and  Fraudulent  Convey- 
ances," we  find  the  following  provision  of  our 
Code  (paragraph  2702):  "No  contract  for  the 
loan  or  lease  of  any  goods  or  chattels  for  a 
period  of  three  months,  and  no  contract  for 
the  sale  of  personal  property  by  the  terms  of 
which  the  title  is  to  remain  in  the  vendor 
and  the  possession  thereof  in  the  vendee  un- 
til the  purchase  price  is  paid  or  other  condi- 
tions of  sale  complied  with,  shall  be  valid 
as  against  any  other  person  than  the  parties 
thereto  and  those  having  notice  thereof,  un- 
less such  contract  of  sale  or  lease,  as  the  case 
may  be,  is  In  writing,  subscribed  by  the  par- 
ties thereto,  and  the  same,  or  a  copy  thereof, 
filed  and  recorded  in  the  office  of  the  county 
recorder  where  said  property  is  situated,  or 
some  part  thereof,  in  the  same  manner  as 
chattel  mortgages  are  by  law  required  to  be 
filed  and  recorded." 

We  do  not  construe  the  provisions  of  our 
statutes  which  we  have  quoted  above  as 
found  under  the  title  "Conveyances,"  as  ex- 
cluding from  record  all  documents  unless  they 
be  acknowledged.  Whatever  may  be  the  rule 
with  respect  to  chattel  mortgages,  or  the  re- 
quirements to  be  observed  as  to  them,  a  docu- 
ment In  terms  a  conditional  sale,  such  as  the 
instrument  in  question.  Is  we  think  clearly 
entitled  to  be  filed  and  recorded  in  the  man- 
ner provided  by  said  paragraph,  when  sub- 
scribed by  the  parties  thereto,  although  the  in- 
strument be  not  acknowledged  by  them.  We 
do  not  think  the  provisions  found  In  the  stat- 
utes relating  to  conveyances,  though  other- 
wise perhaps  broad  enough  in  their  terms. 
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nre  to  l)e  construed  as  autborizing  the  record- 
er to  refuse  for  filing  and  record  Instruments 
RHch  ns  ngroenients  for  conditional  sales,  me- 
chanics' Hens,  and  other  similar  Instruments, 
where  the  statutes  relating  thereto  provide 
for  sudi  filing  and  record,  but  do  not  re- 
quire such  documents  to  l>e  acknowledged. 
Furthermore,  in  the  chapter  of  our  Code  re- 
lating to  the  duties  of  the  recorder,  we  find 
specific  authority  for  the  recording  of  such 
instruments,  as  follows:  "He  [the  recorder] 
must  uiKin  the  payment  of  the  fees  for  the 
same,  record  separately  in  large  and  well 
bound  separate  books.  •  •  •  (I3)  Such 
other  writings  as  are  by  law  required  or  per- 
mitted to  be  recorded."  Rev.  St.  1901,  par. 
11,%.  Since  paragraph  2702  manifestly  per- 
mits the  recording  of  contracts  of  conditional 
sales  subscribed  by  the  parties,  the  instru- 
ment In  question  Is  within  the  provisions  of 
paragraph  113,'),  snbd.  IR,  supra,  making  it 
mandatory  upon  the  recorder  to  record  such 
contract.  We  think,  therefore,  that  the  in- 
strument should  have  been  received  by  the 
recorder  for  filing  and  recording  as  provided 
by  paragraph  27()2  of  the  Revised  Statutes, 
and  that  the  demurrer  to  the  petition  should 
have  been  overruled. 

The  Judgment  of  the  district  court  Is  re- 
versed and  the  case  remanded  for  further  pro- 
ceedings In  conformity  with  this  opinion. 

DOAN,  CAMPBELL,  and  NAVE,  JJ.,  con- 
cur. 


(12  Ariz.  M) 

BUTTERFIELD  et  al.  v.  NOGALES  COPPER 
CO.  et  al. 

(Supreme  Court  of  Arizona.     March  27,  1908.) 

1.  VENnOB  AND  PtTBCIIASER— TiTT.K  OF  VENDOR 

— RiOHT   OF    PrKCHABEB    TO    DISPUTE. 

The  rule  that  a  purchaser  under  a  contract 
to  purchase  may  not  dispute  huK  vendor's  title, 
nor  purchase  and  assert  against  him  an  adverse 
title,  applies  to  land  which  the  purchaser  agreed 
to  purchase,  and  which  is  the  subject-matter  of 
the  contract,  but  does  not  extend  to  land  not 
within  the  agreement. 

[E!d.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  48,   Vendor  and  Purchaser,  §§  381-aS3.] 

2.  Same. 

PlaintiffK  and  a  third  person  discovered  and 
denounced  under  the  laws  of  Mexico  two  min- 
ing claims,  which  were  surveyed  and  monuments 
erected,  and  for  which  patents  were  issued. 
Tliere  wan  a  variance  between  the  ground  con- 
veyed by  th(>  patents  and  tlie  ground  intended 
to  be  denounced.  Defendants  contracted  to  pur- 
chase the  claims,  and,  on  discovering  the  vari- 
ance, denoimced  claims  covering  the  territory  in- 
tended to  be  included  by  plaintiffs  and  the  third 
I)er»on  in  their  claims.  Defendants  were  not 
guilty  of  actual  fraud.  Wr/rf.  that  defendants 
were  not.  because  of  tlie  contract  ot  purcliase. 
estopped  from  accjuiring  title  to  the  property 
adversely  to  plaintiffs,  and  e<|uity  could  not  im- 
press on  the  property  a  trust  in  favor  of  plain- 
tiff. 

3.  Appbai,—Findino8— Conclusiveness. 

A  finding  will  not  be  disturbed  where  there 
is    substantial   evidence   to   support    it. 

FEd.  Xoti'.— For  cases  in  tioint.  see  Cent.  Dig. 
vol.  3,  ApiK-al  and  Error,  g§  3079-3982.] 


4.  Vendob  and  Pubchaseb—Cdktbacts— Pos- 
session BT  Pubchaseb. 

Where  no  actual  |K>sses8ion  was  taken  by 
a  purcha«er  in  a  contract  to  purchase  mining 
claims  not  described  by  metes  and  bounds,  the 
purchaser  was  not  in  constructive  passession  of 
the  ground  claimed  by  tlie  vendor  under  hi.s 
original  location,  and  not  included  within  the 
patents  to  the  claims,  a.s  one  may  not  be  con- 
structively in  po8si>ssion  of  property  not  falling 
within  the  description  of  some  muniment  of 
title  held  by  him. 

5.  Tbusts— OoNSTBUcnvE  Trust— Evidence. 

In  a  suit  by  a  vendor  of  mining  claims, 
claiming  ground  under  his  location  not  included 
in  the  patent  of  the  claim,  against  the  pur- 
chaser, to  impress  on  the  property  within  the 
location  and  outside  of  the  patent  a  trust  in 
his  favor,  evidence  held  to  justify  a  finding  that 
the  purchaser  was  not  guilty  ot  fraud,  and  did 
not  take  possession  under  the  contract  of  pur- 
chase of  the  ground  as  located,  defeating  a  right 
to  relief. 

Error  to  District  Court,  Santa  Cruz  Coun- 
ty ;   before  Justice  Doan. 

Action  by  Mrs.  F.  L.  Butterfield  and  others 
against  the  Nogales  Copix-r  Company  and 
others.  There  w^as  a  judgment  granting  In- 
sufficient relief,  and  plaintiffs  bring  error. 
Affirmed. 

See  80  Pac.  345. 

Theodore  H.  Thomas  and  Sellm  M.  Frank- 
lin, for  plaintiffs  In  error.  Eugene  S.  Ives. 
S.  L.  Pattee,  and  S.  V.  McCIure,  for  defend- 
ants In  error. 

SLOAN,  J.  This  case  was  before  ns  at  the 
January,  190.'>,  term  on  appeal  from  a  judg- 
ment of  the  lower  court  sustaining  a  demur- 
rer and  dismissing  the  action  upon  the 
ground  that  the  district  court  was  without 
jurisdiction  to  grant  the  relief  prayed  for, 
for  the  reason  that  the  subject-matter  of  thia 
relief  was  mining  property  situated  in  Mexi- 
co. We  reversed  the  judgment  of  the  court 
below,  and  remanded  the  case  for  further 
proceedings.  80  Pac.  345.  Tlie  complaint  In 
the  action  was  amended  by  the  plaintiffs  by 
the  bringing  In  of  additional  parties  defend- 
ant, and  by  adding  certain  allegations  with 
respect  to  the  acquisition  by  said  new  parties 
of  Interests  in  the  Mexican  mines  upon  which 
the  plaintiffs  sought  to  Impose  the  trust.  In 
essentials  the  cause  of  action  remains  the- 
same  ns  In  the  original  complaint.  A  trial 
upon  tlie  merits  was  had,  and  a  personal 
judgment  was  rendered  against  the  defend- 
ant W.  F.  Chenoweth.  Judgment  for  the  re- 
maining defendants  was  entered,  and  the 
complaint  was  dismissed  as  to  them.  The 
defendant  W.  P.  Chenoweth  apiH?aIed  from 
this  judgment,  and  this  appeal  has  been  be- 
fore us  at  this  term. 

Plaintiffs  Mrs.  F.  L.  Butterfield  and 
Charles  Dougherty  have  sued  out  this  writ  of" 
error  to  review  the  general  judemeut  Inde- 
pendent of  the  appeal  of  Chenoweth.  The  er- 
rors assigned  by  plaintiffs  In  error  relate  al- 
most wholly  to  the  sufllolency  of  the  evidence- 
to  sustain  the  findings  of  the  court,  and  the- 
Insufficlency  of  the  latter  to  sustain  the  Judg- 
ment. 
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The  court  found  the  facts  subBtantlally  as 
follows:  That  in  May,  1898,  the  plaintiffs 
Mrs.  F.  L.  Butterfleld.  Charles  Dougherty, 
and  one  Manuel  M.  Maldonado  discovered 
and  denounced  under  the  laws  of  Mexico  two 
mining  claims,  one  called  the  "Interprlce" 
and  the  other  called  the  "Margarita,"  the 
former  being  the  northern  extension,  and  the 
latter  the  southern  extension,  of  the  Zaragozo 
mining  claim  theretofore  denounced  by  said 
Maldonado,  and  more  particularly  described 
as  situate  in  the  Jurisdiction  of  the  munici- 
pality of  Cueurpe,  district  of  Magdalena, 
state  of  Sonora,  republic  of  Mexico ;  that  im- 
.  mediately  upon  denouncing  aald  mining 
claims  said  parties  made  application  to  the 
proper  officers  of  the  Mexican  government  for 
a  survey  and  patent  for  the  same;  that  in 
pursuance  of  said  application  a  survey  was 
made  in  June,  1898,  of  the  said  Zaragoza 
claim  and  of  the  said  extensions  thereof,  and 
monuments  erected  by  the  surveyor  making 
said  survey  at  the  comers  of  each  of  said 
claims,  and  that  said  survey  of  said  three 
claims  was  made  at  one  and  the  same  time; 
that  at  the  time  of  the  discovery  and  location 
of  said  mining  claims  there  was  a  large  and 
strong  vein  of  mineral  cropping  out  In  differ- 
ent places  above  the  surface  of  the  ground 
within  the  claims  so  denounced ;  that  it  was 
the  purpose  and  Intent  of  the  piaintifTs  and 
of  said  Maldonado  to  denounce  the  ground 
embracing  this  vein  In  a  course  from  the  Ini- 
tial comer  monument  of  the  Zaragoza  claim 
approximately  north  12  degrees  west ;  that  in 
June,  1899,  letters  patent  were  Issued  by  tlie 
Mexican  government  conveying  the  Zaragoza 
mine  to  said  Maldonado  and  others,  and  con- 
veying the  said  Interprlce  and  Margarita 
mining  claims  to  plaintiff  and  said  Maldo- 
nado In  the  proportion  of  an  undivided  one- 
third  Interest  to  each ;  that  the  said  letters 
patent  were  received  by  said  Maldonado  and 
retained  by  him  until  delivered  to  defendant 
W.  F.  Chenoweth,  as  hereinafter  set  forth; 
that  there  is  a  variance  t>etween  the  ground 
conveyed  by  said  letters  patent  and  the 
ground  Intended  to  be  denounced  by  Maldo- 
nado and  the  plaintiffs;  that  according  to 
tiie  course  set  forth  In  said  letters  patent  the 
Zaragoza  claim  lay  across  instead  of  along- 
side the  vein,  and  the  said  Interprlce,  as  de- 
scribed in  said  letters  patent,  did  not  take  in 
or  cover  any  of  said  vein,  but  lay  In  an  en- 
tirely different  locality;  that  said  variance 
'between  the  said  courses  as  called  for  and 
set  forth  in  the  patents,  and  the  ground  in- 
tended to  be  denounced,  was.  not  Icnown  to 
plaintiffs  or  either  of  them  until  long  after- 
wards; that  prior  to  the  Issuance  of  said 
patents,  and  subsequent  to  said  survey,  the 
plaintiffs,  to  wit.  in  July,  1898,  visited  the 
projierty  with  defendant  Maldonado,  and  tliut 
Maldonado  then  pointed  out  to  them  the 
monuments  on  the  ground  purporting  to  mark 
the  corners  of  said  mining  claims ;  that  said 
monuments  were  then  In  place,  and  were  be- 
lieved by  plaintiffs  to  correctly  define  the 


boundaries  and  comers  of  said  claims  and  to 
have  Iteen  erected  by  the  official  surveyor  at 
the  time  of  the  survey  for  patent,  and  that 
said  Maldonado  so  Informed  them;  that  in 
October.  1899,  defendants  W.  F.  Chenoweth, 
U.  K.  Chenoweth,  and  R.  N.  McFherson  Al- 
tered into  a  copartnership  agreement,  by  the 
terms  of  which  McPherson  was  to  find  a  min- 
ing property  which  the  Chenoweths  were  to 
develop  and  each  of  said  copartners  to  have 
a  one-third  Interest  therein;  tliat  In  pursu- 
ance of  said  agreement  in  October,  1899,  Mc- 
Pherson examined  the  Zaragoza  claim  and 
was  shown  by  Maldonado  the  monuments  de- 
fining the  Iraundaries  thereof,  and  that  said 
vein  ran  lengthwise  through  the  center  of 
said  claim  as  so  monumented;  that  at  that 
time  said  McPherson  obtained  a  bcmd  on  the 
Zaragoza  mine  from  said  Maldonado  In  the 
name  of  W.  P.  Chenoweth  and  H.  K.  Cheno- 
weth; that  the  latter  thereupon  advanced 
money  to  McPherson,  who  took  charge  of  the 
same,  and  proceeded  to  work  and  develop  the 
same;  that  at  about  the  same  time  said  W. 
F.  Chenoweth  entered  into  a  purchase  agree- 
ment with  said  Maldonado  for  his  one-third 
interest  in  said  Margarita  and  Interprlce 
mining  claims,  and  received  from  the  latter 
the  letters  patent  to  said  mining  claims ;  that 
on  the  loth  day  of  October,  1899,  said  W.  F. 
Chenoweth  entered  Into  an  agreement  with 
the  plaintiffs  for  the  purchase  of  their  undi- 
vided two-thirds  Interest  In  the  Interprlce 
and  Margarita  claims,  in  which  he  agreed  to 
pay  $500  in  cash  and  the  further  sum  of  $14,- 
.500  within  one  year  from  the  date  thereof, 
and  to  pay  all  government  taxes  on  the  prop- 
erty in  advance  "during  the  life  of  this  op- 
tion" and  furnish  a  receipt  for  the  same,  and 
in  which  it  was  agreed  tttat  upon  the  pay- 
ment of  the  last-mentioned  sum  at  any  time 
within  the  period  of  one  year  the  plaintiffs 
were  to  make  and  deliver  to  said  Chenoweth 
a  deed  to  the  property ;  that  at  the  time  of 
the  execution  of  this  agreement  said  W.  F. 
Chenoweth  had  not  met  either  of  the  plain- 
tiffs, nor  had  he  seen  the  property,  and  did 
not  for  more  than  a  year  thereafter  meet  said 
plaintiffs,  nor  for  a  considerable  time  there- 
after visit  said  property;  that  subsequently 
said  W.  F.  Chenoweth  conveyed  said  Zara- 
goza mine  to  a  corporation  organized  under 
the  laws  of  Arizona  named  the  "Nogales  Jlln- 
Ing  Cwnpany,"  the  principal  owners  of  the 
stock  of  which  were  W.  IT.  Chenoweth,  H.  K. 
Chenoweth,  R.  A.  McPherson.  and  one  Jesse 
■R.  Grant,  each  of  said  four  persons  owning 
substantially  ouc-fourth  of  the  stock  of  said 
company;  that  neither  said  Grant  nor  Mc- 
Pherson or  H.  K.  Chenoweth  at  any  time  had 
any  interest  in  said  Interprlce  and  Margarita 
claims,  or  in  said  purchase  contract  between 
W.  F.  Chenoweth  and  the  plaintiffs;  tliat 
said  Xogales  Mining  Company  entered  into 
possession  of  the  Zaragoza  claim,  and  did  cer- 
tain development  work  on  the  same  and  up- 
on certain  territory  It  believed  was  embraced 
within  its  boundaries,  but  which  aa  a  matter 
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of  fact  was  wltliont  the  boundaries  of  said 
claim  as  patented,  bnt  that  neither  the  said 
Nogales  Mining  Company  nor  any  of  the  de- 
fendants W.  F.  Chenoweth,  H.  K.  Chenoweth, 
Jesse  R.  Grant,  or  R.  A,  McPherson  at  any 
time  entered  into  possession  of  or  did  any 
worlc  upon  any  territory  covered  by  either  the 
Margarita  or  Interprice  claims,  or  of  any  ter- 
ritory which  would  have  been  covered  by  said 
claims  had  the  Zaragoza  claim  been  surveyed 
80  as  to  cover  the  vein  as  Intended  by  the 
plaintiffs  and  Maldonado,  and  as  indicated  by 
the  monuments  shown  to  plaintiffs  by  Maldo- 
nado In  July,  1898,  as  aforesaid ;  that  subse- 
quent to  the  Issuance  of  said  patents  on  the 
3d  day  of  November,  1899,  one  Romirez  de- 
nounced a  claim  called  the  "Ocampo,"  which 
covered  a  large  portion  of  the  territory  which 
bad  been  intended  by  plaintiffs  to  have  been 
covered  by  the  Interprice  claim,  and  a  patent 
thereafterwards  was  issued  by  the  republic 
of  Mexico  to  said  Romirez  for  said  Ocampo 
claim ;  that  subsequent  to  the  denouncement 
of  the  Ocampo  claim  defendants  H.  K.  Cheno- 
weth and  Jesse  R.  Grant  discovered  that  the 
Zaragoza  claim,  as  patented,  did  not  cover 
the  vein  as  had  been  represented  by  said  Mal- 
donado, and  as  indicated  by  the  monuments 
on  the  ground  pointed  out  to  them  by  the 
said  Maldonado,  and  that  a  large  portion  of 
the  work  that  had  been  done,  supposedly  on 
the  Zaragoza  claim,  was  on  vacant  and  unap- 
propriated public  domain ;  that  thereafter,  in 
January  or  February,  1900,  said  Grant  and 
Chenoweth  denounced  four  claims  called,  re- 
spectively the  "Nogales,"  "Cerro  Prleto,"  "Eli- 
za," and  "Grant,"  which  covered  the  territory 
which  had  been  Intended  by  plaintiffs  to  have 
been  Included  within  the  Interprice  claim, 
and  which  covered  the  ground  denounced  by 
Romirez  under  the  said  Ocampo  claim ;  that 
said  locations  were.  In  March,  1900,  conveyed 
by  said  Grant  and  Chenoweth  to  a  corpora- 
tion organized  under  the  laws  of  Mexico  call- 
ed the  "Cerro  Prleto  Mining  Company,"  and 
which  corporation  was  made  one  of  the  de- 
fendants; that  on  the  19th  day  of  April, 
1900,  W.  F.  Chenoweth  denounced  a  claim 
called  the  "Santiago,"  and  on  the  23d  day  of 
July,  1900,  a  claim  called  the  "Enrique," 
which  Included  within  their  boundaries  part 
of  the  mineral  vein  Intended  by  the  plain- 
tiffs to  have  been  covered  by  the  Interprice 
claim;  that  in  August,  1900,  said  W.  F. 
Chenoweth  conveyed  said  Santiago  and  En- 
rique claims  to  the  said  Cerro  Prleto  Mining 
Company,  and  that  In  August,  1904,  he  con- 
veyed to  one  W.  Z.  Stewart,  one  of  the  de- 
fendants, the  title  to  the  Ocampo  claim,  which 
he  had  purchased  from  said  Romirez;  that 
Id  November,  1900,  said  W.  F.  Chtnoweth 
notified  the  plaintiffs  that  he  did  not  desire 
to  purchase  the  said  Margarita  and  Inter- 
price claims  for  the  reason  that  they  were. 
In  his  opinion,  valueless;  that  prior  to  said 
time  said  Chenoweth  had  paid  the  taxes  due 
on  said  claims  to  the  Mexican  government; 
that  neither  said  W.  F.  Chenoweth  nor  any  of 


the  defendants  advised  or  notified  plaintiffs 
or  either  of  them  of  the  aforesaid  variance 
between  the  courses  of  the  survey  as  set  forth 
in  the  patent  papers  to  the  Margarita  and  In- 
terprice claims  and  the  monuments  pointed 
out  to  them  by  Maldonado  as  indicating  the 
location  of  said  mining  claims  upon  the 
ground  relative  to  the  said  mineral  vein,  and 
that  the  plaintiffs  were  in  ignorance  of  said 
variance  until  a  long  time  thereafter;  that 
neither  the  said  W.  F.  Chenoweth.  H.  K. 
Chenoweth,  Jesse  R.  Grant,  R.  A  McPherson, 
the  Cerro  Prleto  Mining  Company,  nor  the 
Nogales  Mining  Company,  or  any  or  either 
of  them,  nor  any  one  acting  In  behalf  of  them, 
or  any  or  either  of  them,  at  any  time  remov- 
ed any  monument  or  monuments  which  had 
been  set  up  upon  the  Margarita  and  Inter- 
price claims,  or  either  of  them,  nor  did  said 
persons,  or  any  or  either  of  them,  at  any  time 
do  or  perpetrate  any  fraud  upon  the  plain- 
tiffs or  either  of  them,  or  do  or  procure  the 
same  to  be  done  any  act  tending  to  deprive 
the  plaintiffs  or  either  of  them  of  their  title 
to  any  territory  whatever  in  the  said  district ; 
that  in  the  summer  of  1901  the  plaintiff  Mrs. 
F.  L.  Butterfleld  first  learned  of  the  variance 
between  the  letters  patent  and  the  ground  in- 
tended by  her  to  t>e  included  within  the 
boundaries  of  the  Interprice  and  Margarita 
claims,  and  that  the  ground  so  intended  to  be 
located  and  denounced  had  been  denounced 
and  located  by  Romirez,  Grant,  Chenoweth, 
and  others,  and  was  claimed  by  the  said  Cer- 
ro Prleto  Mining  Company;  that  thereupon 
she  began  proceedings,  first  in  Mexico,  and 
subsequently  in  the  United  States,  to  protect 
such  rights  as  she  might  have  in  the  prem- 
ises, and  has  continued  to  assert  her  said 
rights  ever  since ;  and  that  therefore  she  has 
not  been  guilty  of  laches  in  bringing  this  ac- 
tion. 

It  is  further  found  that  through  various 
transactions  the  title  to  the  property  In  ques- 
tion became  vested  in  the  Banco  Del  Oro 
Mining  Company,  a  Mexican  corporation,  as 
a  holding  company  for  the  Black  Mountain 
Mining  Company,  an  Arizona  corporation, 
and  both  of  said  corporations  have  been  made 
parties  defendant  by  the  amendment  to  the 
original  complaint.  The  court  further  found 
that  neither  said  W.  F.  Chenoweth  nor  his 
assigns  paid,  or  offered  to  pay,  the  plaintiffs 
the  114,500  agreed  to  be  paid  under  his  con- 
tract of  purchase  with  plaintiffs;  that  the 
latter  have  not  offered  to  refund  the  $500 
paid  by  said  Chenoweth  to  them  as  the  cash 
payment  under  said  agreement,  and  have 
not  offered  or  tendered  any  deed  for  said 
Interprice  and  Margarita  claims,  nor  has 
Chenoweth  made  any  demand  for  the  same; 
that  both  parties  to  said  agreement  consid- 
ered and  treated  it  as  an  option. 

As  conclusions  of  law  the  court  found: 
First,  that  the  purchase  agreement  between 
W.  F.  Chenoweth  and  piaintifCs  was  not  an 
option,  but  a  contract  to  pnrchcse,  and  still 
binding  upon  the  parties  thereto,  and  that 
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under  said  agreemrat  plaintiffs  are  entitled  ' 
to  recover  from  defendant  W.  F.  Chenoweth  | 
the  said  sum  of  $14,500,  with  interest  thereon  i 
at  6  per  cent,  per  annum  from  October  15,  I 
1900,  and  their  costs  of  suit,  conditioned  up- 
on the  plaintiffs  executing  the  deed  called 
for  in  said  agreement;  that  plaintiffs  were 
not  entitled   to  recover   anything   from   the 
other  defendants  In  the  action,  and  that  the 
plaintiffs  have  had  at  no  time  any  Interest, 
legal  or  equitable,  in  any  territory  embraced 
within    the    Nogales,    Cerro    Prieto,    Grant, 
Eliza,  Enrique,  or  Santiago  claims.    In  ar- 
<  ordance  with  the  conclusions  of  law  so  found 
by  the  court  judgment  was  entered. 

In  passing  upon  the  sufficiency  of  the  orig- 
inal complaint  as  sustaining  the  Jurisdiction 
of  the  court  over  the  subject-matter,  we  held, 
upon  the  first  appeal,  under  the  facts  as 
pleaded,  that  the  plaintiffs  were  entitled  to 
relief  if  it  be  shown  that  under  the  agree- 
ment of  purchase  the  defendants  bad  gone 
into  possession  of  the  Interprice  and  Mar- 
garita mining  claims,  and,  after  taking  pos- 
session of  said  claims,  had  fraudulently  torn 
down  and  removed  the  original  monuments 
marking  the  boundaries  of  said  claims,  and 
bad  set  them  up  in  another  direction  for  the 
purpose  of  changing  the  lo(.'ation  of  said 
claims  so  as  to  exclude  therefrom  the  vein 
or  ledge  intended  to  be  located,  and,  having 
thus  changed  the  monuments  erected  by  plain- 
tiffs and  the  boundaries  of  said  mining 
claims,  had  denounced,  under  the  mining  laws 
of  Mexico,  the  ground  thus  excluded  from  the 
Margarita  and  Interprice  miniug  claims,  and 
for  themselves  had  obtained  title  to  the 
ground  thus  denounced.  We  characterized 
such  acts  as  fraud  and  misconduct  of  the 
grossest  sort,  and  said  that  to  permit  the 
defendants  to  enjoy  the  fruits  of  such  mis- 
conduct would  be  shocking  to  equity  and 
good  conscience.  It  is  evident,  however,  from 
a  cursory  consideration  of  the  findings  of  the 
court  that  no  such  case  is  established  there- 
by, as  it  is  directly  and  specifically  found 
that  none  of  the  defendants  changed  or  caus- 
ed to  be  changed  the  original  location  of  the 
Interprice  and  Margarita  claims,  or  did  any 
act  of  actual  fraud  in  obtaining  title  to  any 
gronnd  in  dispute. 

Eliminating  from  the  case,  as  we  must,  if 
tbe  findings  be  sustained,  any  question  of 
actual  fraud,  the  right  of  plaintiffs  to  im- 
press a  trust  upon  the  land  or  any  of  the 
land  indnded  within  the  Cerro  Prieto,  Grant, 
Eliza,  Nogales,  Santiago,  and  Enrique  claims 
must  rest,  if  at  all,  upon  the  application  to 
the  facts  In  the  case  of  the  general  doctrine 
that  a  vendee  under  a  contract  to  purchase 
may  not  dispute  his  vendor's  title,  nor  pur- 
chase and  assert  against  his  vendor  an  ad- 
verse title.  This  rule  applies  to  land  which 
the  vendee  has  agreed  to  purchase,  and  whlcb 
is  the  subject-matter  of  his  contract,  and  does 
not  extend  to  land  not  within  the  agreement  , 
of  the  parties.    Such  must  be  the  limitation  j 


of  tbe  doctrine,  for  tbe  vendee  is  such  only 
as  to  land  he  has  agreed  to  buy,  and  as  to  tbe 
title  to  other  property  of  his  vendor  he  is  a 
stranger.  From  a  consideration  of  the  text- 
writers  and  of  the  reported  cases,  the  broad- 
est statement  which  can  be  made  as  to  the 
application  of  the  doctrine  is  this:  A  vendee 
sustains  to  his  vendor  such  a  relation  as  tha. 
he  may  not  dispute  his  vendor's  title  nor  pur- 
chase and  assert  against  him  an  adverse  title, 
first,  where  the  land  affected  by  such  adverse 
title  Is  by  fair  and  reasonable  construction 
Included  within  the  terms  of  the  contract; 
and,  second,  where  the  land  affected  is  not 
in  terms  included  or  excluded  from  the  con- 
tract, but  possession  is  taken  by  the  vendee 
by  virtue  of  such  contract  under  the  assump- 
tion of  the  parties  that  it  is  included  there- 
in. The  findings  do  not  furnish  the  basis 
of  relief  to  the  plaintiffs  on  the  theory  that 
Chenoweth  or  his  assigns  sustain  such  rela- 
tion to  the  plaintiffs  under  the  contract  to 
purchase  as  would  estop  him  or  them  from 
acquiring  an  Independent  title  from  the  Mexi- 
can government  and  holding  the  property  in 
dispute  adversely  to  plaintiffs.  No  trust, 
therefore,  of  any  kind  under  the  facts  as 
found  should  in  equity  be  impressed  upon 
the  property  in  dispute  in  favor  of  the  plain- 
tiffs, and  the  trial  court  was,  under  such  find- 
ings of  fact,  right  in  denj-lng  such  relief. 

It  Is  argued  by  counsel  for  plaintiffs  in 
error,  first,  that  the  evidence  does  not  sustain 
the  findings,  but  does  sustain  the  allegations 
of  the  complaint,  and  does  make  out  a  case 
of  fraud  on  the  part  of  the  Chcnoweths,  Mc- 
Pbersou,  and  Grant  in  this,  that  it  establishes 
that  the  Zaragoza,  Margarita,  and  Interprice 
claims,  as  originally  monumented  and  de- 
nounced, covered  and  included  the  vein  of 
mineral,  and  that  these  monuments  were  sub- 
sequently removed  or  destroyed  presumptively 
by  said  defendants;  second,  that  advantage 
was  taken  by  said  defendants  of  their  dis- 
covery of  the  variance  between  the  descrip- 
tion of  the  Margarita  and  the  Interprice 
claims  contained  In  the  letters  patent  and 
the  original  locations,  through  their  possession 
of  the  claims  under  the  agreement  to  pur- 
chase, to  denounce  and  obtain  title  to  the 
ground  in  dispute. 

As  to  tbe  first  contention,  an  examination 
of  the  evidence  discloses  that  after  the  origi- 
nal denouncement  by  Maldonado  of  tbe  Sara- 
goza,  Margarita,  and  Interprice  claims  there 
were  monuments  along  the  course  of  the  vein 
and  on  each  side  of  It.  It  was  admitted  by 
the  Chcnoweths  and  by  McPherson  that  they 
saw  these  monuments  before  the  ground  In 
controversy  was  located,  and  believed  them 
to  mark  the  boundaries  of  the  first-named 
claims.  The  Cheiioweths,  McPherson,  and 
Grant  each  denied  having  removed  or  destroy- 
ed, or  cnn.^ed  to  l>e  removed  or  destroyed, 
any  of  th(>se  monuments.  McPherson  testi- 
fied tliat  under  instructions  from  the  Chcno- 
weths. after  the  dls<'overy  of  the  variance 
between  the  patents  and  the  assumed  location 
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of  the  Margarita  and  Interprice  claims,  be 
t'rected  new  uioiiwuents  to  conform  to  the 
location  of  the  claims  as  made  In  the  patents. 
The  inference  that  might  be  drawn  from  the 
latter  fact  Is  all  that  may  be  said  to  sustain 
the  charge  of  the  removal  or  destruction  of 
the  original  monuments  by  the  Chenoweths 
arjd  their  codefendants,  or  by  any  of  them. 
Besides  this,  Inasmuch  as  the  patents  bad 
been  issued  before  the  latter  had  gone  upon 
the  ground,  or  had  done  anything  in  relation 
thereto,  any  motive  on  their  part  which  would 
lead  them  to  remove  or  destroy  the  original 
monuments  Is  not  readily  apparent.  Under 
our  well-settled  rule  that  a  finding  of  fact 
will  not  be  disturl)ed  where  there  Is  substan- 
tial evidence  to  support  it,  the  finding  in  this 
behalf  must  be  sustained. 

Upon  the  question  as  to  whether  the  evi- 
dence sustains  the  findings  that  no  possession 
was  talien  by  W.  F.  Cheuoweth  or  by  any  of 
his  associates  or  assigns  of  the  Margarita 
and  Interprice  claims  under  the  agreement  to 
purchase,  we  find  that  the  testimony  of  W. 
F.  Chenoweth  sustains  the  finding,  to  the  ex- 
tent at  least,  that  no  actual  possession  was 
taken  by  him  under  said  agreement.  Further- 
more he  testifled  that  none  of  the  other  de- 
fendants at  any  time  acquired  any  Interest  In 
said  claims,  or  In  the  agreement  to  purchase, 
and  that  the  latter  was  talien  in  his  own 
name,  and  for  his  Individual  Interest.  An 
inspection  of  the  record  casts  some  doubt  up- 
on the  truthfulness  of  the  latter  statement, 
for  It  seems  clear  from  the  rei-ord  that  H.  K. 
Chenoweth  and  R.  A.  M<'Pherson  understood 
that  the  purchase  agreement  was  made  for 
the  benefit  of  a  copartnership  entered  Into 
prior  thereto  between  them  and  W.  F.  Chen- 
oweth. Still  It  was  within  the  province  of 
the  trial  court  to  determine  this  question  of 
fact,  and,  as  the  evidence  at  best  Is  con- 
flicting, we  may  not  disturb  the  finding.  If 
no  actual  possession  was  taken  by  Ciienoweth 
or  by  any  of  his  codefendants  under  the 
agreement  to  purchase,  certainly  It  may  not 
be  said  that  Chenoweth  or  any  of  his  code- 
fendants were  ever  In  constructive  possession 
of  the  ground  claimed  by  plaintiffs  under 
their  original  location,  and  not  Included  with- 
in the  patents  to  the  Margarita  and  Interprice 
claims,  'i'he  agreement  to  pur<!hase  <'ontained 
no  description  by  metes  and  bounds,  and,  as 
one  may  not  be  constructively  In  possession 
of  proiwrty  which  does  not  fall  within  the 
description  of  some  muniment  of  title  held 
by  him.  the  case  of  plaintiffs  in  this  regard 
must  rest  upon  the  actual  possession  of  the 
ground  in  conflict  by  said  defendants. 

Regarding  the  evidence  in  its  broadest  as- 
\toct,  and  most  favorably  for  the  plaintiffs,  It 
may  apitear  as  a  proi>08ition  of  morals  that 
Chenoweth  and  those  of  his  codefendants 
who  were  interested  with  him  In  the  contract 


of  purchase  were  gallty  of  bad  faith  in  fail- 
ing to  notify  the  plaintiffs  promptly  of  their 
discovery  of  the  variance  between  the  patent 
papers  and  the  assumed  original  locations  of 
the  Margarita  and  Interprice  claims.  It  is 
quite  another  thing,  however,  to  say  that  it 
was  their  legal  duty  arising  from  the  con- 
tractual relations  existing  between  the  parties 
to  the  contract  of  purchase  so  to  do.  If,  as 
a  matter  of  fact,  such  variance  was  not  due 
to  any  act  of  theirs,  and  they  were  not  In  the 
actual  or  constructive  possession  of  the  land 
In  controversy  under  said  contract  of  pur- 
chase, we  are  aware  of  no  legal  or  equitable 
principle  which  would  make  it  their  duty  to 
locate  the  ground  for  the  benefit  of  the  plain- 
tiffs, or  otherwise  to  preserve  the  same  for 
the  benefit  of  plaintiffs.  The  circumstances 
testified  to  by  plaintiffs,  as  well  as  by  W.  F. 
Chenoweth,  connected  with  the  execution  of 
the  agreement  to  purchase,  fall  to  establish 
any  relation  of  trust  or  confidence  between 
W.  F.  Chenoweth  and  plaintiffs  other  than 
that  of  a  mere  vendee.  At  the  time  of  the 
agreement  none  of  the  portles  to  the  same 
knew  anytlilng  of  the  true  location  of  the 
Margarita  or  Interi)rlce  claims  either  as  origi- 
nally nionumented  or  as  subsequently  patent- 
ed. No  representations  were  made  by  any  of 
the  parties  In  relation  thereto.  Under  the 
testimony  no  relief  could  have  been  had  by 
Chenoweth  from  any  obligation  he  may  have 
been  under  by  the  terms  of  the  contract  on 
the  ground  of  mistake  as  to  the  true  location 
of  the  Margarita  and  Interprice  claims.  An 
examination  of  the  whole  evidence  has  shown 
us  that  the  findings  are  sufficiently  sustained 
in  these  respects,  and  supiwrt  the  conclusion 
of  law  made  by  the  court  that  no  trust  can 
be  lmpresse<l  uiwn  the  proi>erty  in  di8i>ute  la 
favor  of  plaintiffs.  This  result  renders  un- 
necessarj-  an  examination  as  to  the  correct- 
ness of  the  findings  In  other  respects.  The 
same  is  tnie  of  the  errors  assigned  relating 
to  tlie  admls-slon  of  certain  evidence,  Inas- 
much as  this  evidence  related  to  the  subject 
of  notice  of  the  rights  of  plaintiffs  to  the 
present  holders  of  the  legal  title  to  the  min- 
ing ground  In  question. 

Tlie  personal  judgment  against  \V.  P.  Chen- 
oweth is  not  sought  to  be  reviewed  in  this 
proceeding ;  aud,  as  an  upiwal  has  been  taken 
by  Chenoweth  aud  Is  now  pending  from  said 
])ersoiml  judgment,  the  general  Judgment  will 
be  atUrmed  save  and  except  that  part  of  it 
I>ertalnlng  to  said  personal  judgment  against 
W.  F.  Chenoweth.  which  will  stand,  unless 
reversed  or  miKlified  uiwn  his  api>eal. 

KENT,  C.  J.,  aud  C.VMi'BKLL,  J.,  concur. 

NAVE,  J.,  being  dlsiiuulifled  In  this  case, 
took  no  part  In  its  consideration  or  deter- 
mination. 
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GRAND  CANTON  R.  CO.  v.  TREAT.  Tre«»- 

arer.  Etc.,  et  al. 
(Supreme  Court  of  Arizona.    March  27,  1906.) 

1.  Taxation— Exemptionb—Statutobt    Pbo- 
tisions— constbuction. 

Section  8.  Act  No.  3,  p.  6,  19th  Leg.,  pro- 
vides that  nothing  contained  in  the  act  shall  be 
construed  to  give  to  any  corporation  created  un- 
der it  any  exemption  from  taxation  created  by 
any  exlstlnf;  or  future  exemption  laws  of  the 
territory.  Held,  that  the  purport  of  the  act  was 
that  a  corporation  created  pursuant  thereto 
ehoold  not  be  deemed  to  acquire  by  reason  of 
any  of  the  terms  of  the  act  an  exemption  from 
taxation,  and  further,  that  it  should  not  be  held 
that  property  acquired  by  it  should  be  exempt 
from  taxation  because,  by  operation  of  on  exist- 
ing or  subsequent  exemption  act,  it  waa  exempt 
under  its  former  ownership,  or  because,  by  op- 
eration of  such  exemption  act,  its  former  owner 
was  exempt,  and  it  iwas  not  intended  to  prevent 
fntare  Lteicislatares  from  expressly  permitting  a 
tax  exemption  to  accompany  the  exempt  proper- 
ty to  a  successor  In  interest,  or  to  be  availed  of 
by  the  successor  of  an  exempt  owner. 

2.  Sauk. 

The  same  meaning  must  be  given  to  the 
•aving  clause  of  section  2,  Act  No.  28,  p.  66, 
19th  Leg.,  providing  that  a  purchaser  of  a  rail- 
road sold  by  virtue  of  a  judgment  or  decree  of 
court  shall  be  vested  with  all  the  property  pur- 
<±ased,  together  with  all  rights  and  exemptions 
appertaining  thereto,  save  and  except  only  the 
exemption  from  taxation  which  now  exists  or 
may  hereafter  be  given  under  existing  or  future 
exemption  laws  of  the  territory  in  reference  to 
inducing  the  building  of  new  roads. 
8.  Sake. 

Act  No.  68,  p.  79.  20th  Leg.  (Act  March  16, 
1899),  provides  that  for  the  purpose  of  inducing 
and  encouraging  the  construction  of  railroads 
the  capital  stock,  franchises,  right  of  way,  super- 
structures, and  all  other  property  used  or  neces- 
«ary  in  the  construction  and  operation  of  rail- 
roads to  be  conducted  as  common  carriers,  and 
whether  owned  or  operated  by  a  person  or  per- 
sons, association  or  railway  corporation,  their 
4>r  its  successors  or  assigns,  shall  be  exempt 
from  taxation  for  10  years  from  the  date  of  the 
passage  of  the  act.  Held,  that  such  act  perpet- 
uated the  exemption  unto  the  successors  of  the 
original  owner  of  a  railroad  constructed  pursu- 
ant to  the  act, 

4.    SaMT-/— "SUCCESSOB." 

A  corporation  organized  by  purchasers  at  •. 
mortgage  foreclosure  sale  of  a  railroad  con- 
structed pursuant  to  Act  No.  68,  p.  79,  20th 
Leg.,  exempting  such  railroads  and  their  "suc- 
cessors"  from  taxation,  is  the  successor  of  the 
company  commencing  the  construction  of  the 
railroad  within  the  meaning  of  the  act,  so  as  to 
be  entitled  to  the  exemption  provided  for  therein. 
[Bd.  Note. — For  other  definitions,  see  Words 
and  Phrases,  vol.  7,  pp.  6747-6749;  vol.  8, 
p.  7808.] 

Appeal  from  District  Court,  Coconino  Coun- 
ty; before  Justice  Richard  E.  Sloan. 

Action  by  the  Grand  Canyon  Railroad  Com- 
pany against  J.  R.  Treat,  as  treasurer  and  ex 
officio  tax  collector  of  the  county  of  Coconino, 
to  restrain  the  collection  of  certain  taxes. 
From  a  judgment  sustaining  a  demurrer  to 
plaintififs  amended  complaint,  it  appeals.  Re- 
versed and  remanded,  with  Instructions  to 
overrule  the  demurrer. 

The  Santa  F6  &  Grand  Canyon  Railroad 
Company,  theretofore  duly  Incorporated  un- 
der the  laws  of  Arizona  for  the  purpose  and 
with  the  power,  among  others,  of  construct- 


ing, maintaining,  and  operating  a  railroad 
from  the  town  of  Williams  In  Coconino  coun- 
ty to  the  rim  of  the  Grand  Canyon  of  the  Col- 
orado river  in  Arizona,  distant  therefrom 
about  70  miles,  for  the  carriage  of  passengers 
and  freight  as  a  common  carrier,  filed  with 
the  Secretary  of  the  territory,  on  August  19, 
1899,  a  written  statement  designating  the 
general  course  and  terminal  points  of  the  rail- 
road which  it  proposed  to  construct.  The  Mi- 
tlre  line  of  said  railroad  was  located  upon 
the  ground  by  a  survey,  and  the  location  des- 
ignated and  fixed  by  the  survey  stakes  were 
duly  adopted  as  the  definite  line  of  location 
of  said  road  by  the  board  of  directors  of  said 
company  on  October  7,  1899.  Thereafter,  and 
within  six  months  after  the  written  statement 
above  mentioned  was  filed  with  the  Secretary 
of  the  territory,  the  work  of  constructing  said 
road  was  In  good  faith  commenced  on  Octo- 
ber 30,  1889,  and  a  written  statement  set- 
ting forth  the  date  and  place  of  such  construc- 
tion was  filed  with  the  Secretary  of  the  ter- 
ritory. Construction  was  diligently  prosecut- 
ed thereafter,  and  before  October  22, 1900,  the 
company  had  completed  5G.34  miles  of  the 
road,  and  on  December  22,  1900,  filed  with 
said  Secretary  of  the  territory  a  plat  of  the 
road  which  It  had  thus  constructed.  All  of 
these  things,  except  the  Incorporation  of  the 
company,  were  done  in  compliance  with  Act 
No.  68,  p.  79,  of  the  Twentieth  Legislative  As- 
sembly of  the  territory  of  Arizona,  approved 
March  16,  1809,  and  entitled  "An  act  to  in- 
duce and  encourage  the  coustruction  of  rail- 
roads within  this  territory."  Thereafter  In  a 
suit  brought  for  the  foreclosure  of  a  mortgage 
securing  the  corporate  Indebtedness  of  the 
company  the  district  court  of  Coconino  coun- 
ty, on  June  8,  1901,  Issued  a  decree  directing 
a  special  master  to  sell  all  of  the  proi)erty, 
rights,  franchises,  and  privileges  of  the  said 
company,  including  all  exemptions  from  tax- 
ation owned  or  possessed  by  it,  or  which  It  or 
its  assigns  may  hereafter  acquire,  own,  or 
possess  through  or  under  the  charter  of  said 
railroad  company.  Under  this  decree  the  spe- 
cial master  on  July  18,  1901,  sold  all  of  said 
property  and  other  things  above  mentioned  to 
E.  D.  Kenna,  Byron  U  Smith,  and  James  H. 
Eckels,  which  sale  was,  on  July  20,  1901, 
confirmed,  and  the  property  and  things  sold 
were  thereupon  delivered  into  the  possession 
of  the  purchasers.  Said  purchasers,  there- 
after associating  with  themselves  C.  L.  Ster- 
ry  and  T.  J.  Norton,  organized  the  appellant 
corporation,  the  articles  of  Incorporation  of 
which  were  filed  with  the  Secretary  of  the 
territory  on  August  10,  1901.  Appellant  waa 
formed  for  the  purpose  and  with  the  power, 
among  others,  to  acquire,  own,  maintain,  and 
operate  the  railroad  sold  as  aforesaid,  and  to 
complete  the  construction  of  the  same  upon 
the  route  and  right  of  way  of  the  Santa  F6 
&  Grand  Canyon  Railroad  Company  thereto- 
fore surveyed,  and  to  acquire,  own,  use,  and 
enjoy  the  franchises,  rights,  privileges,  im- 
munities, and  exemptions  acquired,  held,  and 
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enjoyed  by  tbat  companj.  Abont  August  16, 
1901,  a  deed  conyeying  all  of  the  property, 
rights,  privileges,  franchises,  and  exemptlona 
sold  to  and  purchased  by  the  said  E.  D.  Ken- 
na,  Byron  L.  Smith,  and  James  H.  Eckels  at 
the  sale  under  foreclosure  above  mentioned  to 
the  appellant  bereki,  theretofore  executed  and 
delivered  by  the  said  purchasers,  was  placed 
of  record  on  page  SOS,  In  Book  13  of  Deeds, 
of  the  public  records  of  Coconino  county.  Ap- 
pellant thereafter  continued  the  construction 
of  said  railroad  upon  the  location  thereof 
which  had  been  made  by  Its  predecessor,  and 
completed  the  work  on  September  12,  1901. 
Thereafter,  on  November  8,  1901,  the  appel- 
lant filed  with  the  Secretary  of  the  territory 
a  map  showing  the  portion  of  said  road  con- 
structed during  the  year  ending  October  22, 
1901,  amounting  to  10.07  miles.  During  the 
month  of  September,  1901,  appellant  located 
at  its  northern  terminus  an  area  of  20  acres 
for  station  grounds,  and  filed  a  map  thereof 
with  the  Secretary  of  the  interior,  which  was, 
on  August  18,  1905,  duly  approved  by  said 
Secretary.  Appellant  thereafter,  in  order  to 
care  for  Its  passengers,  erected  upon  said  sta- 
tion grounds  hotels  and  appurtenances,  and 
has  at  all  times  since  maintained  on  said 
grounds  hotels,  with  electric  and  power  plant 
to  supply  light,  heat,  and  power  for  said  ho- 
tels and  its  depot  and  other  buildings  as  sit- 
aateO  on  said  station  grounds,  and  used  by  it 
In  its  business.  In  the  year  1906  the  assessor 
of  Coconino  county  and  the  board  of  equaliza- 
tion of  the  territory  levied  and  assessed  upon 
the  aforesaid  property  of  the  appellant  county 
and  territorial  taxes  In  the  stun  of  $11,975.63. 
Against  this  assessment  the  Grand  Canyon 
Ballway  Company  entered  a  formal  protest 
before  the  territorial  board  of  equalization.  In 
which  it  claimed  that  it  was  organized  and 
succeeded  to  the  property  of  the  Santa  F6  & 
Grand  Canyon  Company  under  the  provisions 
of,  and  by  compliance  with,  the  requirements 
of  Act  No.  3,  p.  5,  of  the  Session  Laws  of 
1897;  that  the  property  taxed  was  entitled  to 
exemption  from  taxation  by  virtue  of  the 
terms  of  section  1,  Act  N'o.  08,  p.  79,  of  the 
Session  Laws  of  1899,  whether  In  the  owner- 
ship and  possession  of  the  Santa  F&  &  Grand 
Canyon  Company,  or  of  It  (the  Grand  Canyon 
Ballway  Company),  as  the  successor  of  the 
former  corporation.  Upon  the  refusal  of  the 
board  of  equalization  to  vacate  or  set  aside 
the  assessment  and  the  listing  of  the  tax  for 
collection  the  Grand  Canyon  Railway  Com- 
pany brought  this  action  in  the  district  court 
to  restrain  the  collection  of  such  taxes,  on 
the  ground  that  such  property  was  exempt 
from  taxation,  and  set  forth  in  Its  complaint 
the  facts  as  above  stated;  and,  by  amendment 
to  said  complaint,  in  addition  thereto  pleaded 
In  extenso  the  certificate  of  Incoriwratlon  of 
the  said  company.  To  the  amended  complaint 
the  trial  court  sustained  a  general  demurrer, 
without  leave  to  amend,  and  ent«%d  judg- 
ment tor  the  defendant  In  accordance  there- 
with, from  wliich  judgment  and  ruling  an  ap- 


peal has  been  taken  to  this  court  The  ap- 
pellant has  presented  its  assignment  of  errors 
wherein  It  asserts  that  the  court  erred  In 
sustaining  the  demurrer  to  appellant's  amend- 
ed complaint,  and  that  the  court  erred  in 
awarding  Judgment  upon  such  order  In  favor 
of  appellees,  for  upon  the  facts  stated  hi  the 
amended  complaint  and  admitted  by  the  gen- 
eral demurrer  thereto  the  property  mention- 
ed In  the  amended  complaint  was  and  is  ex- 
empt from  taxation. 

T.  J.  Norton,  Paul  Burks,  and  TJ.  T.  Clot- 
felter,  for  appellant  Henry  P.  Ashnrst  and 
E.  M.  Doe  (E.  S.  Clark,  Atty.  Gen.,  of  coun- 
sel), for  appellees. 

DOAN,  J.  This  appeal  is  prosecuted  upon 
the  theory  that  section  1  of  Act  March  16, 
1899,  p.  79,  No.  68,  which  provides  "that  for 
the  purpose  of  inducing  and  encouraging  the 
construction  of  railroads,  other  than  street 
and  electric  railroads,  within  this  territory, 
the  capital  stock,  franchise,  right  of  way, 
superstructures,  betterments,  telegraph  lines, 
and  all  other  real,  personal  and  mixed  proi>- 
erty  used  or  necessary  in  the  construction 
and  operation  of  railroads  to  be  conducted  as 
common  carriers  of  freight  and  passenger, 
other  than  street  and  electric  railroads,  here- 
after constructed  in  accordance  with  the  pro- 
visions of  this  act,  and  whether  owned  or 
operated  by  a  person  or  persons,  association 
or  railway  corporation,  bis,  their  or  its  suc- 
cessors or  assigns,  be  and  the  same  is  here- 
by declared  to  be  exempt  from  any  and  all 
manner  of  taxation  for  and  during  the  period 
of  ten  years  from  and  after  the  date  of  the 
passage  of  this  act"  established  a  valid  ex- 
emption from  taxation  for  the  stock,  fran- 
chises, right  of  way,  superstructures,  and  all 
other  real,  personal,  and  mixed  property 
used  or  necessary  in  the  construction  and 
operation  of  railroads  constructed  In  accord- 
ance with  the  provisions  of  that  act  whether 
owned  and  operated  by  the  original  associa- 
tions or  corporations  that  constructed  said 
roads  and  created  or  established  such  other 
property  in  compliance  with  the  provisions 
of  said  act  or  owned  and  operated  by  the 
successors  of  such  associations  or  corpora- 
tions. 

It  is  contended  by  the  appellees  that  appel- 
lant having  acquired  the  property  by  virtue 
of  the  provisions  of  Act  No.  3,  p.  5,  of  the 
Nineteenth  Legislative  Assembly,  is  subject 
to  the  limitations  of  the  said  act  and  that 
section  8.  p.  6,  thereof,  which  provides,  "noth- 
ing In  this  act  contained  shall  be  deemed  or 
construed  to  give  to  any  corporation  created 
under  It  any  exemption  from  taxation  creat- 
ed by  any  existing  or  future  exemption  laws 
of  the  territory  of  Arizona,"  prevents  the  ap- 
pellant from  claiming  for  the  property  thus 
acquired  any  exemption  from  taxation.  In 
determining  the  question  whether  upon  the 
facts  alleged  in  the  amended  complaint  and 
by  the  general  demurrer  thereto  conceded) 
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the  property  iipoii  trhlch  the  tax  was  lerled 
vras  and  Is  exempt  from  taxation  in  the 
hands  of  the  appellant,  as  the  successor  of 
the  original  owner,  we  first  consider  whether 
Buch  exemption  Is  the  grant  of  Act  No.  68, 
p.  79,  of  the  Twentieth  Legislature,  or  of 
Act  No.  3,  p.  S,  of  the  Nineteenth  Legisla- 
ture; second.  If  the  exemption  is  conferred 
by  the  grant  of  Act  No.  68,  p.  79,  Laws  1890, 
Independent  of  Act  No.  8,  p.  6,  Laws  1897,  is 
there,  nevertheless,  such  a  limitation  placed 
upon  the  appellant  corporation  by  the  terms 
of  either  its  certificate  of  incorporation  or 
the  law  which  authorizes  its  incorporation 
and  its  acquisition  of  this  property  (being 
Act  Na  8,  p.  6,  supra)  as  will  prevent  that 
corporation  from  enjoying  the  exemption 
or  prevent  the  property  from  being  ex- 
empted from  taxation  by  reason  of  said  cor- 
poration being  authorized  by  the  enabling 
legislation  contained  in  said  Act  No.  3,  p. 
5,  Laws  1887,  to  succeed  to  such  projjerty 
and  to  hold  and  operate  It?  The  language 
of  Act  No.  68,  p.  79,  Laws  1899,  clearly  es- 
tablishes that  the  exemption  claimed  Is 
granted  by  that  act,  and  it  necessarily  fol- 
lows that,  unless  there  is  such  limitations 
placed  nix>n  the  appellant  corporation,  either 
tor  Its  articles  of  incorporation,  or  by  Act 
No.  8,  p.  5,  Laws  1897,  as  to  prevent  Its 
availing  itself  of  such  exemption,  the  same 
Is  still  In  forces  Exemptions  from  taxation 
so  far  as  we  have  examined  the  cases  cited 
are  found  to  be  divided  into  two  classes: 
Exemptions  of  one  class,  by  their  terms,  are 
personal,  being  such  as  have  been  by  legis- 
lative enactment  granted  either  directly  to 
persons  or  corporations  that  are  named  in 
the  acts  thus  granting  them,  or  granted  to 
such  persons  or  corporations  as  may  comply 
with  the  requirements  of  such  legislative  en- 
actment, and  thus  bring  themselves  within 
the  granting  clause  thereof,  and  by  so  doing 
malce  themselves  the  beneficiaries  of  such 
granting  clause.  Exemptions  of  the  other 
class  might  be  called  "Impersonal,"  and  the 
grants  thereof  might  be  termed  "legislation 
in  rem,"  and  are  those  cases  in  which  the  ex- 
emption is  granted  directly  to  the  property 
in  question,  and  In  which  the  granting  clause 
generally  provides  that  the  property  of  the 
classes  designated,  when  acquired  or  created, 
In  compliance  with  the  provisions  of  such 
enabling  legislation,  should  be  exempt  from 
taxation.  This  latter  class  of  legislation  can 
directly  exempt  from  taxation  such  property 
while  owned  or  controlled  by  the  persons  or 
corporations  thus  acquiring  It  or  bringing  It 
into  existence,  in  which  cases  the  exemption 
will  cease  when  the  property  passes  out  of 
the  ownership  or  control  of  those  thus  ac- 
quiring or  creating  it,  or  the  legislative  act 
may  either  provide  that  such  exemption  shall 
attach  to  the  property  after  passing  from  the 
ownership  and  control  of  those  who  created 
It,  in  compliance  with  the  terms  of  such 
beneficial  legislation,  into  that  of  their  suc- 
cessors or  assigns,  or  may  simply  declare 


that  such  property  shall  be  exempt  from  tax- 
ation, without  restricting  the  ownership  or 
control,  and  leave  it  to  the  law  to  continue 
the  exemption  after  transfer  of  title  as  an 
appurtenant  to  the  property. 

In  regard  to  the  acquisition  by  a  succissor 
of  an  exemption  granted  to  a  corporation  iter- 
sonally  (being  the  first  class  mentioned)  the 
United  States  Supreme  Court  has  said  in  a  re- 
cent case:  "The  state  by  virtue  of  the  same 
power  which  created  the  original  contract  of 
exemption,  may,  either  by  the  same  law  or  by 
sut>sequent  laws,  authorize  or  direct  the  trans- 
fer of  the  exemption  to  a  successor  in  title. 
In  that  case  the  exemption  Is  takea,  not  by 
reason  of  the  inherent  right  of  the  original 
holder  to  assign  it,  but  by  the  action  of  the 
state,  authorizing  or  directing  its  transfer. 
As  in  determining  whether  a  contract  of  ex- 
emption from  a  governmental  power  was 
granted,  so  in  determining  whether  its  trans- 
fer to  another  was  authorized  or  directed, 
every  doubt  is  resolved  in  favor  of  the  continu- 
ance of  the  governmental  power,  and  clear  and 
unmlataluible  evidence  of  the  Intent  to  part 
with  it  is  required."  Rochester  Railway  Co. 
V.  Rochester,  205  U.  S.  236.  27  Sup.  Ct  469,  51 
L.  Ed.  784.  The  case  at  bar  presents  an  in- 
stance in  which  the  grant  Is  not  personal,  but 
is  made  direct  to  the  property.  The  territory. 
In  Act  No.  68,  p.  79,  Laws  1809,  to  induce  the 
early  building  and  construction  of  railroads, 
persumably  for  Its  benefit  and  advantage  pro- 
vided that  the  property,  roadbed,  franchises, 
right  of  way,  superstructures,  improvements, 
telegraph  lines,  and  all  other  property  used  in 
the  construction  and  operation  of  railroads  as 
common  carriers  of  freight  and  passengers 
thereafter  constructed  in  compliance  with  the 
provisions  of  that  act,  should  be  exempt  from 
taxation  for  the  period  of  10  years,  whether 
owned  or  operated  by  a  person,  association, 
or  railway  corporation  or  Its  successors  or  as- 
signs. It  then  required  a  certain  statement  to 
t>e  filed  with  the  Secretary  within  six  months 
from  that  date ;  construction  to  be  commenced 
within  six  months  thereafter,  and  pursued  un- 
der certain  restrictions  to  completion.  The 
compliance  with  these  requirements  by  the 
predecessor  of  the  appellant,  and  the  construc- 
tion of  the  road,  and  the  creation  by  It  of 
this  property  in  accordance  with  the  terms 
and  conditions  of  that  act,  constituted  a  con- 
tract, by  the  terms  of  which  this  property  was 
exempt  from  taxation  for  that  term  of  years, 
and  the  United  States  Supreme  Court,  in  a 
case  very  similar  to  this,  has  held,  not  only 
that  such  an  exemption,  when  granted  with- 
out words  of  limitation,  attaches  to  the  prop- 
erty as  an  appurtenant  and  goes  to  the  pur- 
chaser, but  that  the  soverign  power  itself  could 
not  abrogate  such  a  contract  after  its  accept- 
ance by  a  grantee  by  complying  with  the 
terms  of  the  act  This  was  a  case  where  the 
Deleware  Indians  prior  to  1758  had  claims 
upon  large  tracts  of  land  In  New  Jersey.  On 
the  9th  of  August,  1758,  the  representatives  of 
the  Indians  proposed  to  the  commissioner  ol 
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the  government  that  the  gorernment  should 
purchase  a  tract  of  land  on  which  they  might 
reside,  in  consideration  of  which  they  would 
release  their  claim  to  all  other  lands  In  New 
Jersey.  In  acceptance  of  this  proposition  the 
Legislature  of  New  Jersey,  on  the  12th  of 
August,  1758,  passed  an  act  that,  among  other 
provisions,  authorized  the  purchase  of  lands 
for  the  Indians,  restrained  them  from  grant- 
ing leases  or  making  sales  thereof,  and  enacted 
"that  the  lands  to  be  purchased  for  the  In- 
dians aforesaid  shall  not  hereafter  be  subject 
to  any  tax."  Under  this  act  lands  were  pur- 
chased and  conveyed  to  the  trustees  of  the 
Indians  for  their  use.  The  Indians  continued 
in  possession  of  the  lands  thus  conveyed  to 
them  until  1801,  w^hen  the  Legislature  of  New 
Jersey  authorized  a  sale  of  their  lands  in  that 
state.  This  act  contains  no  expression  In  any 
manner  respecting  the  privilege  of  exemption 
from  taxation  which  was  annexed  to  tnose 
lands  l)y  the  act  under  which  they  were  pur- 
chased and  settled  on  by  the  Indians,  nor  does 
the  deed  conveying  the  said  land  to  the  pur- 
c'liaser  thereof.  In  1803  the  land  was  sold  un- 
der the  last-recited  act  to  George  Painter  and 
others.  In  October,  1804,  the  Legislature  pass- 
ed an  act  repealing  that  section  of  the  act  of 
August,  1758,  which  exempted  the  lands  there- 
in mentioned  from  taxes.  The  lands  were 
then  assessed  and  taxes  demanded.  The  gran- 
tees of  the  land  proceeded  In  the  courts  of 
New  ,Tersey  to  test  the  validity  of  the  repeal- 
ing act,  and  from  an  adverse  decision  of  the 
highest  courts  of  the  state  the  case  was  car- 
ried to  the  Supreme  Court  of  the  United 
States,  which  court,  speaking  through  Chief 
Justice  Marshall,  said:  "The  question,  then, 
is  narrowed  to  the  Inquiry  whether  In  the  case 
stated  a  contract  existed,  and  whether  that 
contract  Is  violated  by  the  act  of  1804.  Every 
requisite  to  the  formation  of  a  contract  Is 
found  In  the  proceedings  between  the  then  col- 
ony of  New  Jersey  and  the  Indians.  The  sub- 
ject was  a  purchase  on  the  part  of  the  govern- 
ment of  extensive  claims  of  the  Indians,  the 
extinguishment  of  which  would  quiet  the  title 
to  a  large  portion  of  the  province.  »  *  • 
The  consideration  agreed  upon  •  •  •  Is  a 
tract  of  land  with  the  privileges  of  exemp- 
tion from  taxation.  *  •  *  xhe  privilege, 
though  for  the  benefit  of  the  Indians,  is  an- 
nexed by  the  terms  which  create  It  to  the 
land  Itself,  not  to  their  persons.  It  Is  for 
their  advantage  that  It  should  be  annexed  to 
the  land  because,  in  the  event  of  a  sale,  on 
which  alone  the  question  could  be  material, 
the  value  would  be  enhanced  by  It.  The  land 
has  been  sold  with  the  assent  of  the  state, 
with  all  its  privileges  and  immunities.  The 
purchaser  succeeds,  with  the  assent  of  the 
state,  to  all  the  rights  of  the  Indians.  He 
stands,  with  respect  to  this  land,  in  their 
place,  and  claims  the  benefit  of  their  contract. 
This  contract  is  certainly  impaired  by  a  law 
which  would  annul  this  essential  part  of  it. 
It  is  therefore  considered  by  the  court  that 
the  said  Judgment  be  reversed  and  annulled, 


and  that  the  case  be  remanded  to  the  said 
court  of  errors  that  judgment  may  be  rendered 
therein  annulling  the  assessment  In  the  pro- 
ceedings mentioned,  so  far  as  the  same  may 
re8i)ect  the  land  In  the  said  proceedings  also 
mentioned."  State  of  New  Jersey  v.  "NVllsou, 
7  Cranch,  IW,  3  L.  Ed.  .303.  This  ease  is  ap- 
proved in  Given  v.  Wright,  117  U.  S.  «4S,  655. 
6  Sup.  Ct  907,  910,  29  L.  Ed.  1021,  wherein 
the  Supreme  Court  said:  "We  do  not  feel  dis- 
posed to  question  the  decision  In  New  Jer.sey 
V.  Wilson.  It  has  been  referred  to  and  relied 
on  In  BO  many  cases  from  the  day  of  its  ren- 
dition down  to  the  present  time  ttiat  it  would 
cause  a  shock  to  our  constitutional  jurispru- 
dence to  disturb  It  now."  Both  of  these  casee 
are  again  cited  by  the  U.  S.  Supreme  Court 
In  Jettcm  et  al.  v.  University  (decided  Febru- 
ary 24.  1908)  28  Sup.  Ct.  375,  52  L.  Ed.  . 

In  New  Jersey  v.  Wilson  and  Given  v.  Wright 
neither  the  law  authorizing  the  sale  nor  tlie 
deeds  conveying  the  land  said  anything  about 
exemption  from  taxes,  while  in  the  case  at 
bar  such  exemption  is  specially  named  In  the 
decree  of  the  court  ordering  the  sale  and  In 
the  deed  of  conveyance,  and  the  law  undM 
which  the  sale  was  made  authorizes  the  ac- 
quisition under  such  sale  of  "the  property 
sold,  together  with  «  •  •  any  franchises, 
rights,  privileges,  and  Immunities  of  said  cor- 
poration" whose  property  is  thus  sold.  "The 
words  'rights,  privileges,  and  Immunities'  when 
used  in  a  statute  of  the  kind  under  considera- 
tion, are  certainly  full  and  ample  for  the  pur- 
pose of  granting  an  exemption  from  taxation." 
Phffinix  P.  &  M.  Ins.  Co.  v.  Tenn.,  161  U.  S. 
174,  16  Sup.  Ct.  471,  40  L.  Ed.  660.  It  will 
be  noticed  that  the  language  of  section  1,  Act 
No.  68,  p.  79.  which  created  the  original  con- 
tract of  exemption  In  this  case,  has  authorized 
and  directed,  not  the  transfer,  but  the  continu- 
ation, of  exemption  to  the  property  while  In 
the  ownership  and  possetision  of  a  successor 
in  title  In  plain  and  direct  language,  by  sAyIng 
that  such  pr<i])erty,  "whether  owned  or  oper- 
ated by  a  [lerson  or  persons,  association  or 
railway  coriwratlon,  his,  their  or  its  succes- 
sors or  assigns,  is  hereby  de<;lared  to  be  ex- 
empt from  any  and  all  manner  of  taxation," 
and  has  thereby  fully  met  the  qualifying  ex- 
pression contained  In  the  latter  part  of  the 
rule  cited  above  for  the  transfer  of  exemp- 
tions personal  to  the  grantee  corporation, 
which  states  that  "such  transfer  requires  clear 
and  unmistakable  evidence  of  the  Intent  to 
grant  It." 

This  leaves  for  consideration  only  the 
question  whether  there  is  such  limitation 
placed  upon  the  appellant  by  Its  certificate 
of  incorporation,  or  by  the  terms  of  Act  No, 
3,  p.  5,  Laws  1897,  under  which  It  was  incor- 
porated, as  would  deprive  it  of  the  power  of 
claiming  or  enjoying  this  exemption.  It  is 
claimed  by  the  appellees  that  "no  corpora- 
tion can  receive  by  transfer  from  another  an 
exemption  which  is  inconsistent  with  Its  own 
charter  or  the  laws  of  the  state  then  api)ll- 
cable,  even  though  under  legislative  authority 
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the  exemption  Is  transferred  by  words  which 
clearly  Include  It"  We  omit  citations,  as 
this  is  conceded  to  be  the  settled  rule.  The 
certificate  of  incori)oration  of  the  appellant, 
which  constitutes  its  charter,  provides  for 
the  formation  of  the  corporation  for  these, 
among  other  purposes:  "To  acquire,  own, 
and  operate  the  aforesaid  railroad;  to  ac- 
quire, own,  use,  and  enjoy  the  railroad  and 
appurtenances,  franchises,  rights,  privileges, 
immunities,  and  exemptions,  and  all  other 
properties  acquired  by  such  purchasers  at 
said  sale  as  heretofore  recited."  We  find 
nothing  elsewhere  In  the  charter  inconsistent 
with  these  provisions.  We  find  nothing  in 
the  general  laws  of  the  territory  inconsistent 
with  the  enjoyment  by  the  appellant  of  this 
exemption,  and  nothing  is  cited  by  counsel, 
except  Act  No.  3,  p.  6,  I4iw8  1897,  aforesaid. 
Upon  examining  Act  No.  8,  p.  5,  of  the  Nine- 
teenth Legislature,  under  the  provisions  of 
which  the  appellant  was  Incorporated,  we 
find  that  section  6  provides :  "Such  new  cor- 
poration shall  thereupon  be  vested  with,  and 
■hall  be  entitled  to  exercise  and  enjoy  all  the 
rights,  privileges,  franchises,  immunities  and 
powers  which  belong  to  or  could  be  exercised 
by  tlie  coriwratlon  whose  property,  or  part  of 
whose  property  was  acquired  by  such  pur- 
chasers, as  aforesaid,  and  may  acquire,  own, 
operate  and  enjoy  all  or  any  part  of  the  prop- 
erty and  works  of  such  corporation  in  the 
territory  of  Arizona,  or  elsewhere,  and  may 
conduct  its  business  generally  under  and  In 
the  manner  provided  in  the  charter  of  such 
last  mentioned  corporation,  or  under  the  laws 
relating  thereto,  with  such  variations  in  man- 
ner or  form  of  organization  as  such  purchas- 
ers and  their  associates  may  deem  necessary 
and  set  forth  in  such  certiacate."  This  lan- 
guage expressly  vests  such  corporation  with, 
and  entitles  it  to  exercise  and  enjoy,  all  the 
rights,  privileges,  franchises,  immunities,  and 
powers  which  belonj-ed  to  or  could  be  exer- 
cised by  the  corporation  whose  property  was 
acquired  by  the  purchasers  who  afterwards 
formed  such  corporation,  and  as  the  corpora- 
tion, whose  property  was.  In  this  instance, 
thus  acquired,  enjoyed  among  Its  privileges 
and  immunities  an  exemption  from  taxation 
for  the  property  in  question,  it  would  logical- 
ly follow  that  by  this  section  of  the  act  the 
appellant  corporation  was  vested  with  and 
entitled  to  enjoy  the  same  immunities,  which 
would  include  the  exemption  of  this  property 
from  taxation,  if  the  exemption  had  been 
granted  as  a  personal  immunity  to  the  cor- 
poration, but.  as  In  this  instance,  the  exemp- 
tion was  granted  directly  to  the  property  in- 
stead of  the  corporation,  and  by  the  terms 
of  the  granting  clause  the  property  was  di- 
rectly exempted  from  taxation,  whether  In 
the  ownership  and  control  of  the  former  cor- 
poration, or  of  Its  successors  or  assigns,  the 
language  above  quoted  a  fortiori  expressly 
empowers  the  present  corporation  to  hold 
the  property  in  question  exempt  from  taxa- 
tion.   It  appears  that.  If  the  language  vesting 


in  a  new  corporation  contemplated  by  Act 
No.  3,  p.  B,  Laws  1897,  the  rights,  powers, 
privileges,  franchises,  and  Immunities  con- 
sidered necessary  and  appropriate  for  its 
existence  and  oi>eratlon  had  stopped  here, 
section  8  would  have  had  no  place  in  the  act, 
and  would  not  have  appeared.  But  after 
thus  vesting  the  new  corporation  with  the 
rights,  privileges,  franchises,  immunities,  and 
powers  belonging  to  and  exercised  by  the 
former  corporation  the  act  proceeded,  in  sec- 
tion 7,  to  further  endow  such  corporation,  in 
the  following  language :  "Sec.  7.  That  such 
corporation  shall  be  entitled  to  possess  any 
and  all  rights,  privileges,  franchises.  Immuni- 
ties and  powers  which  are  now  given,  or 
which  may  be  hereafter  given  to  any  railroad 
company  organized  under  the  general  laws  of 
this  territory."  It  will  be  seen  that  the  lan- 
guage of  section  7  thus  goes  beyond  the  In- 
vestiture of  the  new  corporation  with  the 
rights,  powers,  privileges,  and  immunities 
of  the  old  corporation  to  which  it  was  the 
successor,  and  declares  that  such  new  corpo- 
ration shall,  in  addition  thereto,  be  entitled 
to  possess  and  enjoy  "any  and  all  rights, 
privileges,  franchises,  immunities  and  powers 
which  are  now  given,  or  may  be  hereafter 
given  to  any  railroad  company  organized  un- 
der the  general  laws  of  this  territory."  Thf 
very  broad  and  comprehensive  grant  thus  ex- 
pressed necessitates  the  limitation  contained 
in  section  8,  without  which  it  would  have 
been  possible  for  a  corporation  organized 
under  the  provisions  of  this  act,  not  only  to 
claim,  assume,  and  exercise  all  the  rights, 
privileges,  powers,  and  Immunities  of  Its 
predecessor,  but  a  corporation  organized  un- 
der this  act  that  might  acquire  the  property 
of  a  former  corporation  that  would  otherwise 
be  subject  to  taxation  in  their  bands,  could, 
under  the  broader  grant  In  section  7,  claim 
an  exemption  from  taxation,  if  any  other 
railroad  corporation  organized  under  the  gen- 
eral laws  of  the  territory  might  have  and 
be  enjoying  exemption  from  taxation  under 
any  of  the  exemption  laws  then  in  existence, 
or  that  might  thereafter  be  enacted.  The 
logical  Interpretation  of  the  limitation  con- 
tained in  section  S  would  read  it  as  saying 
practically  that  "such  new  corporation  shall, 
under  the  provisions  of  section  6,  be  vested 
with  all  the  rights,  privileges,  powers,  and 
Immunities  enjoyed  by  its  predecessor  with- 
out any  limit  to  the  same,  except  that  they 
shall  have  been  enjoyed  by  such  predecessor, 
and  shall  likewise  be  vested  with  all  addi- 
tional rights,  privileges,  franchises,  immuni- 
ties, and  powera  that  are  now  given  or  may 
be  hereafter  given  to  any  railroad  company 
organized  under  the  general  laws  of  this 
territory,  and  which  may  not  have  been  pos- 
sessed and  enjoyed  by  the  predecessor  of 
such  new  corporation,  save  and  except  that 
such  new  cori>oratlon,  having  purchased  prop- 
erty the  exemption  of  which  from  taxation 
after  change  of  ownership  was  not  otherwise 
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proTlded  for,  cannot,  by  vlrtne  of  such  grant 
of  powers,  privileges,  and  Immunities,  claim 
any  immunity  from  taxation  for  tlie  sole  rea- 
son that  some  other  railroad  company  organ- 
ized under  the  laws  of  this  territory  may 
have  and  be  enjoying  such  exemption,  be- 
cause in  the  latter  instance  such  exemption 
from  taxation.  If  enjoyed  by  such  new  cor- 
poration, must  necessarily  be  thus  enjoyed 
solely  by  reason  of  its  having  been  given  by 
the  provisions  of  section  7  of  this  act" 

Counsel  have  referred  at  length  to  the 
grants  and  limitations  of  Act  No.  2,  p.  4,  and 
Act  No.  28,  p.  65,  of  the  Nineteenth  Legisla- 
ture, but  have  at  last  agreed  Ihat  these  acts 
are  not  applicable  in  this  case.  Act  No.  2,  p.  4, 
as  amended  by  Act  No.  28,  p.  65,  Laws  1897, 
empowers  territorial  or  federal  corporations  to 
acquire  railroads  sold  under  decree  of  court 
by  direct  purchase  at  foreclosure  sale,  and 
Act  No.  3,  p.  5,  Laws  18d7,  authorizes  such 
purchase  by  private  persons,  and  the  subse- 
quent incorporation  of  such  persons  and 
their  associates  as  a  domestic  corporation  un- 
der the  laws  of  this  territory,  which  was  the 
mode  of  procedure  by  the  appellant.  It  is 
not  necessary  to  notice  the  very  interesting 
discussion  that  has  been  presented  in  the 
briefs  as  to  the  power  of  the  corporation  to 
assign  or  transfer  the  exemption  to  its  suc- 
cessor, because  that  theory  is  applicable  in 
the  case  of  the  other  class  of  exemptions, 
termed  above  "personal  exemptiona"  This 
being  a  direct  grant  of  exemption  to  the 
property,  and  designated  in  plain  and  concise 
terms  to  run  with  the  property  when  owned 
and  controlled  by  the  successors  and  assigns 
of  the  creator  thereof,  as  well  as  when  owned 
and  controlled  by  such  original  owner,  gives 
that  question  no  place  In  this  discussion. 

The  language  of  Act  No.  68,  p.  79,  Laws 
1899,  clearly  granting  the  exemption  from 
taxation  to  the  property  when  owned  by  the 
successor  of  tlie  original  corporation,  and 
there  appearing  nothing  in  the  charter  of  the 
appellant,  or  the  law  under  which  It  was  in- 
corporated and  authorized  to  acquire  this 
property,  to  deprive  it  of  the  benefit  of  such 
exemption,  but  both  such  charter  and  law 
empowering  in  express  terms  the  appellant 
to  receive  and  enjoy  the  benefit  of  such  ex- 
emption, the  district  court  erred  in  sustain- 
ing the  demurrer  to  the  complaint,  and  in 
rendering  judgment  upon  such  order  against 
the  plaintlfT. 

The  judgment  of  the  lower  court  is  revers- 
ed, and  the  case  remanded,  with  instructions 
to  the  district  court  to  overrule  the  demurrer 
to  the  complaint,  and  take  such  further  pro- 
ceedings as  are  not  Inconsistent  with  this 
opinion. 

NAVE,  3.  I  concur  substantially  In  the 
foregoing  opinion.  To  my  conception  the 
purport  of  section  8,  Act  No.  3,  p.  6,  Laws 
1897,  Is  that  a  corporation  created  pursuant 
to  that  act  should  not  be  deemed  to  acquire, 


by  reason  of  any  of  Its  terms,  an  exemption 
from  taxation,  and,  further,  that  it  should 
not  be  held  that  property  acquired  by  It 
should  be  exempt  from  taxation  merely  be- 
cause, by  operation  of  an  existing  or  subse- 
quent exemption  act,  it  was  exempt  under 
its  former  ownership,  or  because,  by  opera- 
tion of  such  exemption  act,  its  former  owner 
was  exempt  I  take  it  that  Act  No.  3,  p.  5, 
Laws  1897,  was  not  intended  (It  could  not  be 
operative  if  it  were  Intended)  to  prevent 
future  Iieglslatures  from  expressly  permit- 
ting a  tax  exemption  to  accompany  the  ex- 
empt property  to  a  successor  In  Interest,  or 
to  be  availed  of  by  the  successor  to  an  ex- 
empt owner.  By  unequivocal  terms  the  ex- 
emption from  taxation  created  by  Act  No. 
68,  p.  79,  Laws  1899,  Is  perpetuated  during 
the  {>eriod  of  exemption  unto  the  successors 
of  the  original  owner.  There  can  be  no  ques- 
tion that  the  appellant  is  the  successor  of  the 
Santa  Fe  &  Grand  Canon  Railroad  Company, 
despite  the  fact  that  it  has  acquired  its 
property  by  the  intermediate  course  of  Ju- 
dicial foreclosure  sale  to  natural  persons  who 
subsequently  organized  it  I.  &  G.  N.  Ry.  Co. 
V.  Smith  Co.,  65  Tex.  25.  I  do  not  feel  clear 
that  Act  No.  28,  p.  65,  Laws  1897,  referred 
to  in  the  concluding  portion  of  the  opinion. 
Is  without  bearing  npon  Act  Na  3,  p.  5, 
Laws  1897;  but,  in  my  judgment  the  saving 
clause  concluding  section  2,  Act  No.  28,  p. 
66,  Laws  1897,  has  the  same  purport  as  sec- 
tion 8,  Act  No.  3,  p.  6,  Laws  1897. 

CAMPBELL,  J.,  concurs. 

KENT,  C.  J.  I  concur  in  the  result  I  con- 
cur in  the  views  expressed  by  Mr.  Justice 
NAVE.  I  do  not  understand  them  to  be  at 
variance  with  the  views  expressed  by  Mr. 
Justice  DOAN  on  the  same  points.  I  con- 
cur also  substantially  in  the  views  expressed 
by  Mr.  Justice  DOAN;  but  I  am  not  fully  in 
accord  with  some  distinctions  made  by  him 
in  his  opinion,  or  his  reasons  for  such  dis- 
tinctions. On  these  points  it  Is  not  desirable 
to  elaborate  the  reason  for  my  nunassent 

(12  Ariz.  84) 
WESTERN  ARIZONA  RY.  CO.  v.  DENNIS. 
Treasurer,  etc.,  et  al. 

(Supreme  Court  of  Arizona.     March  27,  190S.) 
Appeal  from  District  Court  Mohave  Coun- 
ty ;  before  Justice  Richard  E.  Sloan. 

Action  by  the  Western  Arizona  Railway 
Company  against  Foster  S.  Dennis,  treasure! 
and  ex  officio  tax  collector  of  the  county  of 
Mohave,  and  the  county  of  Mohave,  to  re- 
strain the  collection  of  certain  taxes.  From 
a  Judgment  sustaining  a  demurrer  to  plain- 
tiff's complaint.  It  appeals.  Reversed,  with 
directions  to  overrule  the  demurrer. 

T.  J.  Norton,  U.  T.  Clotfelter,  and  Paul 
Burks,  for  appellant  Fred  W.  Morrison, 
Dlst.  Atty.,  and  E.  S.  Clark,  Atty.  Gen,  for 
appellees. 
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DOAN,  7.  The  appeal  in  thlB  case  presents 
the  same  questions  that  we  have  determined  In 
the  case  of  the  Grand  Canyon  Railway  Com- 
Itany,  a  Corporation,  Apiiellant,  v.  J.  R.  Treat, 
as  Treasurer  and  Ex  Officio  Tax  Collector 
of  the  County  of  Coconino,  Territory  of  Ari- 
aona,  and  the  County  of  Coconino,  Territory 
of  Arizona,  a  Municipal  Corporation,  Appel- 
lees (presented  and  decided  at  the  present 
term  of  this  court)  95  Pac.  187,  and  upon  the 
authority  of  that  case  the  Judgment  of  the 
lower  court  in  this  case  is  reversed,  with  di- 
rections to  the  District  Court  to  overrule 
the  demurrer  to  the  ccmiplalnt. 

KENT,  C.  J,  and  CAMPBELL  and  NAVE, 
JJ^  concur. 


RUSH   ▼.   OREGON   POWER   CO. 

(Supreme  Court  of  Oregon.     April   28,   1908.) 

1.  Masteb  and  Sebvant— Iujdbt  to  Sebvant 
—Actions— Evidence. 

The  complaint  in  an  action  for  injuries  to 
a  brakeman  while  uncoupling  carsi.  which  al- 
iases negligence  in  placing  in  the  train  without 
inspection  cars  on  which  there  were  defective 
brakes,  is  not  snpiwrted  by  evidence  of  the  mere 
happening  of  the  accident. 

FBd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
voi.  34,  Master  and  Servant,  §  95.').] 

2.  Same— DuTT  of  Master  to  Fttbntsh  Safe 

APPttANCES. 

An  employer  must  exercise  diligence  to  fur- 
nish to  its  employes  reasonably  safe  appliances, 
and,  in  the  absence  of  any  notice  thereof,  the 
employ*5s  may  assume  that  the  duty  has  been 
discharged. 

FEW.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  §§  171-174.] 

3.  Same. 

A  railroad  company  must  keep  its  appli- 
ances in  safe  condition,  and  must  cause  as  fre- 
quent and  thorough  inspection  of  its  instru- 
mentalities as  can  be  done  consistently  with  the 
conduct  of  its  business  for  the  purpose  of  discov- 
ering defects  that  may  occur  from  accidental 
causes  or  wear  or  decay. 

[15d.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  U  235-242.] 

4.  Same. 

In  an  action  for  injuries  to  a  brakeman 
while  uncoupling  cars,  the  evidence  showed  that 
the  coupling  of  a  car  was  defpctive  because  the 
chain  thereof  was  too  short,  that  the  chain  had 
been  repaired,  and  that  the  mending  of  it  had 
made  it  too  short.  The  day  before  the  injury 
the  car  with  the  defective  chain  was  brought 
into  the  yard  where  inspection  was  expected  to 
be  made.  Held,  that  the  railroad  had  notice  of 
the  defect,  since  the  defect  was  patent  and  dis- 
coverable by  the  exercise  of  ordinary  diligence. 
fEd.  Note. — For  cases  in  point,  see  Cent.  Dig. 
Tol.  34,  Master  and  Servant,  §§  243-251.] 

5.  Same— CoNTBiBTTTOBT  Negligence. 

Whether  a  brakeman  injured  while  uncou- 
pling cars  was  guilty  of  contributory  negligence 
held,  under  the  evidence,  for  the  jury. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  §$  1089-1132.] 

6.  Same. 

A  servant  who  unnecessarily  adopts  a  dan- 
gerous method  of  performing  the  labor  required 
of  him  generally  assumes  the  resulting  danger, 
but  his  choice  of  a  customary  method  of  doing 
the  work  is  not  ordinarily  negligence. 

[EA.  Note.— For  ca.ses  in  point,  see  Cent.  Dig. 
Tol.  34,  Master  and  Servant,  gji  55<J-5U6.] 
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7.  Same— Nonsuit— When  Autiiobizid, 

Where,  in  an  action  for  injuries  to  a  brake- 
man  while  uncoupling  ears,  the  jury  could  have 
found  that  a  chain  attached  to  a  coupler  was  too 
short  and  insufficient;  that,  if  the  railroad  had 
exercised  reasonable  care  in  Inspecting  the  chain 
after  it  had  been  repaired,  the  defect  would  have 
been  discovered ;  that  the  injuries  could  reason- 
ably have  been  foreseen  or  guarded  against ;  and 
that  the  brakeman  had  no  knowledge  of  the  im- 
perfection— it  was  error  to  grant  a  nonsuit. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  34,  Master  and  Servant,  S{  1010-1031.] 

Appeal  from  Circuit  Court,  Multnomab 
County;  C.  U.  Gantenbein,  Judge. 

Action  by  Mark  Rush  against  the  Oregon 
Power  Company.  From  a  judgment  of  non- 
suit, plaintiff  appeals.  Reversed  and  re- 
manded. 

This  Is  a  suit  by  Mark  Rush  against  the 
Oregon  Power  Company,  a  corporation,  to 
recover  damages  for  a  personal  Injury  suf- 
fered by  the  plaintiff  while  engaged  as  a 
brakeman  in  the  employ  of  the  defendant 
The  negligence  stated  in  the  complaint  is  the 
failure  of  the  defendant  to  inspect  two  freight 
cars,  the  brakes  of  which,  it  is  alleged,  were 
out  of  order  and  so  defective  that  they  would 
not  bold  when  the  cars  were  loaded,  and  al- 
so the  heedless  putting  Into  a  train,  without 
examination,  other  cars  on  which  were  de- 
fective couplings  with  short  and  Inadequate 
chain  connections,  which  imperfections  were 
known  to  the  defendant,  or,  by  the  exercise 
of  reasonable  care  on  Its  part,  might  have 
been  known  by  It,  but  to  the  plaintiff  were 
unknown,  who,  in  attempting  to  uncouple  the 
latter  cars  January  29,  1900,  lost  his  right 
arm,  particularly  setting  forth  the  facts  and 
circumstances  whereby  the  injury  was  sus- 
tained. The  answer  denies  the  negligence  al- 
leged, and  avers  that  the  hurt  of  which  the 
plaintiff  complains  resulted  from  his  own 
negligence  and  that  of  a  fellow  workman, 
and  also  that  the  plaintiff  assumed  the  risk. 
The  reply  put  In  Issue  the  allegations  of  new 
matter  In  the  answer,  and,  the  cause  com- 
ing on  for  trial,  a  nonsuit  was  given  on  mo- 
tion of  the  defendant  when  the  plaintiff  had 
introduced  his  evidence  and  rested.  From 
this  Judgment,  he  appeals. 

Joel  M.  Long,  for  appellant  Ralph  W. 
Wilbur,  for  respondent. 

MOORE,  J.  (after  stating  the  facts  as 
above).  It  Is  contended  by  plaintltTs  counsel 
that  an  error  was  committed  In  granting  the 
nonsuit.  The  consideration  of  this  question 
necessitates  an  examination  of  the  testimony 
relating  to  the  place,  cause,  and  circumstan- 
ces attending  the  Injury.  It  appears  that  the 
defendant  owns  a  standard-gauge  railroad 
which  is  built  from  Portland  to  other  places, 
and  operates  on  its  lines  by  electricity  cars 
for  transporting  passengers  and  freight,  and 
maintains  In  such  city  a  power  house,  to 
which  extends  from  Its  main  line  a  spur,  and 
that  other  side  tracks  form  at  that  place  a 
yard  where  motors  and  cars  are  inspected. 
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The  plaintiff  Is  an  experienced  br.ikemaD, 
and  at  the  time  of  bis  injury  was  employed 
as  such  by  the  defendant.  The  head  brake- 
man,  or  conductor,  as  he  Is  sonietluies  called, 
who  was  employed  to  switch  cars  in  the 
Portland  yard,  did  not  rejwrt  for  duty  Jan- 
uary 2!.>,  I'JOG,  whereupon  the  yardniaster  or- 
dered the  plaintiff  to  perform  that  service, 
and  directed  him  to  go  with  a  motor  to  the 
power  house  and  remove  therefrom  some 
empty  cars,  and  to  place  therein  two  cars 
loaded  with  cordwood.  At  the  place  Indicat- 
ed the  main  track  of  the  railroad  extends 
nearly  south,  and  a  side  track  branches  to 
the  west.  The  loaded  cars  were  "kicked" 
back  on  the  main  line  south  of  the  switch, 
wliere  they  were  left  in  charge  of  a  person 
who  set  the  brakes  to  hold  them  In  position. 
The  plaintiff,  having  removed  from  the  pow- 
er house  five  empty  flat  cars  forming  a  train 
which  was  coupled  at  the  north  end  to  the 
motor,  was  passing  over  the  switch  that  con- 
nects the  main  line  and  the  side  track,  when 
the  loaded  cars,  notwithstanding  the  friction 
of  their  brakes,  rolled  north,  and  the  comer 
of  the  forward  car  struck  the  third  empty 
car  from  the  motor  at  a  point  about  four  feet 
south  of  its  coupling,  causing  the  latter  car 
to  be  slightly  lifted  from  the  track  on  the 
side  where  the  collision  occurred.  The  plain- 
tiff, desiring  to  clear  the  track  for  a  passen- 
ger car  that  was  about  due,  went  to  the 
west  side  of  the  second  car  from  the  motor 
to  uncouple  that  car,  intending  to  move  the 
disengaged  part  of  the  train  to  the  north,  so 
as  to  place  a  pole  against  it  and  the  corner 
of  the  loaded  car,  which  he  expected  to  force 
back  on  the  main  line,  and  hold  with  the 
brakes  until  he  could  recouple  the  train, 
move  it  out  of  the  way,  and  then  return 
with  the  motor  for  the  loaded  ears;  but  he 
was  unable  to  uncouple  this  car  from  tlie 
west  side.  He  then  attempted  to  separate 
the  train  from  the  opposite  side,  and  went, 
for  that  purpose,  to  the  corner  of  the  empty 
car  north  of  the  point  where  It  had  been 
struck.  This  car  had  a  Tower  automatic 
coupler  with  a  knuckle,  which,  when  closed, 
was  held  in  place  by  a  pawl  to  which  was 
attached  a  short  iron  rod  with  an  eye  at 
each  end,  connected  at  the  top  with  a  chain 
that  extended  upwai-d  and  was  fastened  to 
an  Iron  arm.  This  arm  reached  back  to  tne 
center  of  the  car's  end,  to  which  it  was  at- 
tached, and  at  this  point  was  bent  at  a  right 
angle  horizontally,  so  as  to  extend  along  the 
framework  of  the  car  to  a  point  near  the  cor- 
ner, where  it  was  again  bent  and  turned 
downward,  making  a  lever,  the  lifting  of 
w^hich  raised  the  pawl  and  released  the 
knuckle,  thus  avoiding  the  necessity  of  a  per- 
son going  between  the  cars  to  couple  or  un- 
couple them.  The  Tower  coupler  has  a  spring 
in  the  draw-head  that  keeps  the  pawl  in 
position,  and  prevents  it  from  being  raised 
antil  the  cars  are  forced  together,  releasing 
the  tension,  wlien  the  lever  can  be  raised  and 
the  knuckle  opened.    The  plaintiff,  standing 


on  the  east  side  of  the  track,  grasped  with 
his  right  hand  the  lever  at  the  corner  of  the 
third  car,  and  gave  with  his  left  hand  a  sig- 
nal to  force  the  train  slowly  to  the  south,  so 
as  to  slacken  the  strain,  and  the  uiotorman. 
obeying  tlie  token,  pushed  the  cars  in  that 
direction,  but  the  plaintiff,  being  unable  to 
raise  tlie  lever  or  to  release  his  hand  there- 
from, was  pulled  the  intervening  distance  of 
about  four  feet  until  his  body  struck  the 
corner  of  the  loaded  car,  behind  which  his 
arm  was  drawn  and  Injured,  necessitating 
amputation  at  the  shoulder.  A  small  model 
of  the  Tower  coupler  was  Introduced  In  evi- 
dence, and  has  been  sent  up  as  an  exhibit. 
An  examination  of  this  model  shows  that  the 
'Tipper  eye  of  the  Iron  rod  or  pin  which  is 
fastened  to  the  pawl  has  connected  there- 
with two  links  of  a  miniature  chain  and  a 
tiny  clevis  that  complete  the  connection  with 
the  Iron  arm  which  forms  a  part  of  the  lever. 
A  chain  containing  three  constituent  parts 
above  the  draw-head,  namely,  two  links  and 
a  clevis,  of  relative  proportions  to  that  of 
the  pattern  before  us.  is  of  such  length  that 
when  the  iron  arm  commences  to  raise  the 
pawl,  the  lower  end  of  the  lever  by  which 
it  is  operated  stands  out  at  a  sufficient  angle 
from  the  corner  of  the  car  as  to  prevent  one's 
hand  from  being  caught  by  any  counter  pres- 
sure on  the  lever.  As  the  chain  is  shortened, 
however,  the  lower  end  of  the  lever  Is  neces- 
sarily brought  down  closer  to  the  car,  and. 
If  suflicientiy  reduced,  will  strike  the  frame- 
work. 

The  plaintiff,  as  a  witness  In  his  own  be- 
half, testified  that  It  was  necessary  to  force 
the  cars  back  from  six  Inches  to  two  feet, 
so  that  the  train  could  be  uncoupled;  that 
the  chain  on  the  Tower  coupler  at  the  north 
end  of  the  third  car,  as  it  then  stood  on  the 
track,  had  been  repaired  and  consisted  of 
only  two  constituent  parts,  one  of  which  was 
a  short,  round,  cold-shut  link ;  that  when 
he  took  hold  of  the  lever,  and  gave  the  signal 
slowly  to  slacken  the  tension,  the  movement 
of  the  train  caused  the  lever  to  tighten  and 
caught  his  hand  so  that  he  could  not  with- 
draw it,  and  that  such  retention  could  not 
have  occurred  if  the  chain  had  been  of  the 
regulation  length ;  that,  when  the  train  was 
started,  he  partially  stumbled,  and  was  un- 
able, with  his  left  hand,  to  give  a  signal  to 
check  the  motion,  but  when  his  arm  was 
struck  he  hollowed  and  the  motorman  halted ; 
and  that  in  the  few  seconds  after  his  band 
was  caught,  and  before  his  arm  was  injured, 
he  for  the  first  time  noticed  the  defect  in 
the  chain.  The  plaintiff  further  testified  that 
the  empty  cars  which  he  tried  to  uncouple 
must  have  been  brought  into  the  yard  the 
day  before  he  was  injured;  that,  upon  tlie 
arrival  of  a  train  at  such  place,  the  cars  are 
supposed  to  be  Inspected,  and,  when  no  "Bad 
order"  tag  appears  on  them,  they  are  sui>- 
posed  to  be  in  good  condition,  and  that  no 
mark  of  that  kind  was  displayed  on  the  car 
mentioned;   that  the  distance  of  about  four 
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fret  between  the  comer  of  such  car  and  the 
comer  of  the  car  causing  the  collision  altord- 
pil  ample  space  for  uncoupling,  and,  if  his 
hand  had  not  been  caught  In  the  lever,  he 
could  hare  separated  the  train  on  the  east 
side  as  well  as  from  the  opposite  edge;  and 
that,  when  he  first  tried  to  uncouple  the  car 
from  the  west  side,  he  could  see  that  the  col- 
lision was  tipping  the  empty  cars  off  the  tracic 
towards  him,  and  for  that  reason  he  went  to 
the  east  side  to  disconnect  the  train. 

A.  A.  Benjamin  testified  that  on  the  day 
of  the  injury  he  was  employed  by  the  defend- 
ant as  a  brakeman  in  the  yard,  and  was  sta- 
tioned by  the  plaintiff  ou  the  loaded  cars 
when  they  were  "kicked"  back  on  the  main 
line,  and  that  he  set  the  brakes  ou  these 
ears  as  hard  as  he  could,  but  the  friction  was 
insufficient  to  retain  them  where  they  were 
left,  and  they  rolled  north,  and  collided  with 
the  empty  cars  that  were  then  being  moved 
over  the  switch. 

The  testimony  falls  to  disclose  any  particu- 
lar defect  in  the  brakes  on  the  loaded  cars. 
As  the  mere  happening  of  an  accident  Is  ordi- 
narily insufficient  to  establish  carelessness 
(Duntley  v.  luman,  42  Or.  334,  70  Pac.  529,  59 
ti.  R.  A.  785),  that  part  of  the  complaint  which 
alleges  negligence  in  placing  In  the  train, 
without  inspection,  cars  upon  which  were  de- 
fective brakes,  will  not  receive  any  attention. 
It  was  Incumbent  upon  the  defendant  to  ex- 
ercise diligence  to  furnish  to  its  servants  rea- 
sonably safe  appliances,  and.  In  the  absence 
of  any  notice  thereof,  the  plaintiff  had  the 
right  to  assume  that  this  duty  had  been  fully 
discharged  by  the  master.  Johnston  v.  Ore- 
gon Short  Line  Ry.  Co.,  23  Or.  94,  31  Pac. 
283;  Geldard  v.  Marshall,  43  Or.  438,  73  Pac. 
330;  Texas  &  Pac.  Ry.  Co.  v.  Archibald,  170 
U.  S.  605,  18  Sup.  Ct.  777,  42  L.  Ed.  1188.  To 
promote  the  safety  of  Its  servants,  a  railroad 
company  is  obliged  to  keep  its  appliances  in 
good  and  safe  condition,  and  to  cause  as  fre- 
quent and  thorough  Inspection  of  its  instru- 
mentalities as  can  l>e  done  consistently  with 
the  conduct  of  Its  business,  for  the  purpose 
of  discovering  any  defects  that  may  occur 
from  accidental  causes,  the  general  effect  of 
wear,  or  the  progress  of  decay.  Miller  v. 
Southern  Pac.  Co.,  20  Or.  285,  2C  Pac.  70. 
"The  duty  of  a  master,"  says  a  text-writer, 
"to  furnish  reasonably  safe  premises,  ma- 
chinery, tools,  and  appliances  with  or  about 
which  his  servants  are  to  work  necessarily 
implies  and  Includes  the  duty  of  making  a 
reasonable  Inspection  of  such  premises,  ma- 
chinery, tools,  and  appliances  after  they  have 
become  defective  and  have  been  repaired,  to 
the  end  of  seeing  that  the  reparation  makes 
them  reasonably  safe  and  suiBcient."  4 
Thomp.  liBW  Corp.  S  3788.  The  use  of  the 
cold-sbnt  link  tends  to  show  that  tlie  chain 
bad  been  repaired,  and  the  mending  had  made 
It  too  short.  The  day  prior  to  the  Injury  the 
car  baring  the  defective  chain  was  brought 
Into  the  yard  where  inspection  was  expected 
to  have  been  made.    The  defendant  was  thus 


afforded  an  opportunity,  at  the  prop?r  place, 
to  examine  tlie  repairs  that  had  been  muUe, 
and,  if  that  duty  hud  beeu  dlNclinrged.  It 
would  have  discovered  that  the  chain  was 
too  short.  The  defect  in  the  chain  was  pat- 
ent, and  might  have  beeu  discovered  by  the 
defendant  by  tlie  exercise  of  reasonable  and 
ordinary  diligence,  in  which  case  notice  of 
the  imperfection  will  be  presumed.  7  Am. 
&  Eng.  Ency.  Law  (2d  Ed.)  1056 ;  6  Cur.  Law, 
545;  Belt  Ry.  Co.  v,  Coufrey,  111  111.  App. 
473;  Doyle  v.  Hawkins,  34  Ind.  App.  514, 
73  N.  E.  200.  The  plaintiff  having  testified 
that  the  train  should  have  been  moved  from 
six  Inches  to  two  feet,  In  order  to  relieve  the 
tension  on  the  springs  In  the  draw-heads,  the 
space  of  four  feet  In  which  he  was  required 
to  uncouple  before  a  collision  with  the  loaded 
car  could  have  occurred  was  not  so  short 
that  the  court  could  as  a  matter  of  law  de- 
termine that  It  afforded  conclusive  evidence 
of  contributory  negligence  so  as  to  take  the 
cause  from  the  jury.  So,  too,  the  fact  that 
the  empty  cars  were  lifted  from  the  east  track 
by  the  collision,  and  the  possibility  of  their 
being  overturned  to  the  west,  on  which  side 
the  plaintiff  first  tried  to  uncouple,  thereby 
Inducing  him,  as  he  testified,  to  undertake  a 
separation  of  the  train  from  the  other  side. 
Is  not  such  evidence  of  contributory  negli- 
gence. In  view  of  the  danger  of  the  empty 
cars  being  thrown  off  the  track  to  the  west, 
to  afford  evidence  of  contributory  negligence. 
It  Is  generally  held  that  a  servant  who  un- 
necessarily adopts  a  dangerous  method  of 
performing  the  labor  required  of  him  as- 
sumes the  resulting  danger.  6  Cur.  Law,  578. 
Ills  choice  of  a  customary  method  of  doing 
such  work,  however,  Is  not  ordinarily  re- 
garded as  negligent.  Id.  584.  The  plaintiff, 
on  cross-examination,  in  explaining  his  rea- 
son for  going  to  the  east  side  of  the  train 
to  detach  the  cars,  after  his  effort  to  un- 
couple the  train  on  the  west  side  had  failed, 
said:  "Well,  the  cars  would  not  pull  out. 
They  were  contact  here  on  these  corners,  so 
the  wheels  started  to  ral.se  off  of  the  track 
on  this  flat  car ;  eo  I  didn't  want  to  put  them 
any  farther.  So  I  come  over  this  car  here, 
and  had  plenty  of  space  here  to  pull  this  lever 
over  and  uncouple  them  here  and  back  up, 
and  I  was  on  the  right  side,  as  any  railroad 
man,  to  go  and  get  the  pole  out  of  the  door 
of  the  motor."  It  is  fairly  to  be  inferred 
from  the  latter  part  of  the  declaration  quoted 
that  the  plaintiff  chose  the  customary  method 
of  performing  the  service  required  under  the 
conditions  then  existing.  Believing  that  the 
jury  might  reasonably  have  found  from  the 
testimony  given  that  the  chain  attached  to 
the  coupler  was  too  short;  that  it  was  In- 
sufficient for  the  strains  that  ordinarily  might 
be  expected ;  that,  if  the  defendant  had  ex- 
ercised reasonable  care  in  Inspecting  its  con- 
dition after  having  been  repaired,  the  defect 
would  have  been  discovered,  and  the  injuries 
could  reasonably  have  been  foreseen  and 
guarded  against;  and  that  the  plaintiff  had 
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no  knowledge  of  the  Imperfection — an  error 
was  committed  In  granting  the  nonsuit. 

The  judgment  will  therefore  be  reversed, 
and  the  caujt:  remanded  for  a  new  trial. 


MILLEN  V.   PACIFIC  BRIDGE  CO. 
(Supreme  Court  of  Oregon.    April  28,  1908.) 

1.  Master  and  Sebvant— Master's  JyiABiL- 
iiy  FOB  Injuries  to  Servant— Actions — 
Question  fob  Jury— Contributory  Neoli- 

GENCE. 

In  an  action  for  the  death  of  plaintiff's  in- 
testate while  excavating  a  tunnel  for  a  sewer, 
the  question  as  to  whether  decensed  was  guilty 
of  contributory  negligence  in  digt^ing  into  the 
face  of  the  embankment  held  for  the  jury. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
Tol.  34,  Master  and  Servant,  §§  108S)-1132.] 

2.  Same  — PI.ACE8  fob  Work  — Cabe  Re- 
quired. 

While  a  master  is  under  an  absolute  duty 
to  exercise  reasonable  care  to  provide  his  serv- 
ants with  a  reasonably  safe  place  in  which  to 
work,  he  is  not  an  insurer  of  the  servants'  safe- 
ty, and  his  duty  is  fulfilled  when  he  exercises 
such  reasonable  care  for  their  safety,  and  it  is 
presumed  that  he  has  discharged  his  duty  in 
that  respect. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  |§  172-174.] 

3.  Same— Ways  Used  in  Work- Tunnels. 

Where  a  servant  is  employed  in  a  mine, 
quarry,  tunnel,  etc.,  the  master  must  use  rea- 
sonable care  to  make  his  place  of  work  as  rea- 
sonably safe  as  the  nature  of  the  work  permits ; 
but,  if  it  is  the  workman's  duty  to  shore  up  or 
make  the  place  safe  as  the  work  progresses,  the 
master's  duty  is  fulfilled  when  he  furnishes  suit- 
able material  for  that  purpose. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  §§  177,  202,  209.] 

4.  Same  — Risks  Assumed  by  Servant  — 
Knowledge  by  Servant— Appreciation  of 
Risk— "Assumption  of  Risk." 

The  doctrine  of  "assumption  of  risk"  is 
wholly  dependent  on  the  servant's  knowledge, 
actual  or  constructive,  of  the  danger  incident  to 
his  employment,  and  where  he  knows,  or  should 
reasonably  know,  the  risks  to  which  he  is  ex- 
posed, he  will  as  a  rule  be  held  to  assume  them, 
but  where  he  does  not  know,  or  knowing,  does 
not  appreciate,  such  risks,  and  his  ignorance  or 
nonappreciation  is  not  due  to  want  of  care  on 
his  part,  he  does  not  assume  the  risk. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  34,  Master  and  Servant,  §§  574-(KI0. 

For  other  definitions,  see  Words  and  Phrases, 
vol.  1,  pp.  589,  591 ;   vol.  8,  pp.  7081,  7583.] 

5.  Same— Knowledoe  of  Facts— Apprecia- 
tion OP  Risk — Necessity. 

There  is  a  difference  between  knowledge  by 
the  servant  of  the  surrounding  circumstances 
and  an  appreciation  of  the  risks  resulting  there- 
from, and  a  servant  may  know  the  facts,  but 
be  wholly  ignorant  of  the  risk  involved. 

[E<1.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  §1  574-COO.] 

6.  Same  — Obvious  Risks  — "Open  Visible 
Risk." 

An  "open  visible  risk"  is  such  a  one  as 
would  instantly  appeal  to  the  senses  of  an  in- 
telligent person  familiar  with  the  business,  and 
about  which  there  can  be  no  difference  of  opin- 
ion in  the  minds  of  intelligent  persons ;  and  it 
is  not  required  that  the  servant  make  close 
scrutiny  into  all  the  details  of  the  instrumentali- 
ties with  which  he  deals  to  determine  the  risk 
involved. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  H  610-tJ24.J 


7.  Same— Actions— Question  fob  Jubt— As- 
sumption OF  Risk. 

In  an  action  for  the  death  of  plaintiffs  in- 
testate while  excavating  a  tunnel  for  a  sewer  by 
the  sides  and  top  of  the  tunnel  caving  in  and 
falling  on  him.  whether  deceased  had  such 
knowledse  of  the  facts  and  appreciation  of  the 
danger  involved  in  the  work  of  excavating  as 
would  constitute  an  assumption  of  the  risks 
thereof  by  him  held,  under  the  circumstances, 
for  the  jury. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  {{  1WJ8-10S8.] 

8.  Same— Pleading— Neoliqemce  of  Fellow 
Servant. 

In  an  action  by  a  servant  against  the  mas- 
ter for  injuries  received,  the  defense  that  plain- 
titTs  injury  was  the  result  of  negligence  of  a 
fellow  servant  is  an  affirmative  defense,  and 
must  be  specially  pleaded. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  H  844-848,  858.] 

Appeal  from  Circuit  Court,  Multnomah 
County ;   Arthur  L.  Frazer,  Judge. 

Action  by  John  O.  MlUen  against  the  Pacific 
Bridge  Company.  From  a  Judgment  for  plain- 
tiff and  an  order  denying  a  motion  for  a  u(a- 
suit,  defendant  appeals.    AiUrmcd. 

This  action  was  brought  by  John  O.  MlUen, 
as  admlulstrator  of  the  estate  of  John  H. 
LarscD,  deceased,  against  the  Pacific  Bridge 
Company,  a  corporation,  to  recover  damages 
for  Its  alleged  negligence  by  which  Larsen 
was  so  injured  that  he  died  on  April  22,  1906, 
at  Portland,  Or.  The  defendant  was  engaged 
In  the  construction  of  an  extensive  sewer  for 
the  city  of  Portland,  and  had  completed  two 
sections  thereof,  which  approached  each  other 
at  right  angles  at  the  Intersection  of  East 
Seventh  and  Thompson  streets.  At  this  point 
the  trench  for  the  sewer  was  about  28  feet 
de^  and  7  feet  3  Inches  In  width.  To  con- 
struct that  part  of  the  sewer  which  had  been 
completed  at  the  time  of  the  accident  defend- 
ant, with  machinery  and  appliances,  had  dug 
an  open  trench,  but  found  this  method  im- 
practicable to  connect  the  two  sections  there- 
of at  the  street  corner,  thereby  leaving  an  un- 
completed section  about  17  feet  long  through 
which  a  tunnel  was  to  be  dug  to  make  the 
connection.  It  Is  alleged  In  the  complaint 
that  on  April  20,  1906,  Larsen  was  In  the  em- 
ploy of  defendant  who  Instructed  him  to  &a- 
sLst  In  the  completion  thereof,  and  that  de- 
fendant carelessly  failed  and  neglected  to 
provide  the  tunnel  with  timbers  or  other  ap- 
pliances so  that  the  same  would  not  cave,  and 
carelessly  and  negligently  failed  to  make  It 
a  safe  place  for  Larsen  to  work;  that  de- 
fendant well  knew  that  the  timnel  was  a 
dangerous  place  In  which  to  work,  and  that 
It  was  liable  at  any  time  to  cave  upon  dece- 
dent; that  Larsen  did  not  know  that  the 
tunnel  was  a  dangerous  place  in  which  to 
work,  or  that  It  was  liable  to  cave  and  injure 
him ;  that  while  decedent  was  carefully  per- 
forming his  duties  and  digging  the  tunnel,  as 
Instructed  and  directed  by  defendant,  and 
without  any  fault  or  negligence  on  bis  part 
contributing  thereto,  and  by  reason  of  the 
carelessness  and  negligence  of  defendant,  the 
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ttmnel  cavod  npon  Larsen,  so  severely  Injur- 
ing him  that  he  died  soon  thereafter.  The 
answer  admits  the  employment,  Injury,  and 
death  of  plaintiffs  Intestate,  but  denies  the 
alleged  regligeuee  of  defendant.  Two  affirm- 
ative defenses  are  also  set  up,  consisting,  first, 
of  contributory  negligence  on  pnrt  of  dece- 
dent; and,  second,  of  assumption  of  rlsl£  by 
him.  The  substance  of  these  defenses  is  that 
the  trench  for  the  sewer  at  the  point  where 
the  tunnel  was  to  begin  was  to  be  about  27 
feet  deep,  and  had  been  excavated  to  a  depth 
of  about  19  feet,  leaving  about  8  feet  of  soil 
to  be  removed  at  that  point  to  reach  the  bot- 
tom of  the  excavation  for  the  tunnel,  and  that 
the  earth  forming  the  banlcs  of  the  trench 
would  stand  perpendicularly  and  In  its  nat- 
ural condition  without  lateral  support,  but 
was  liable  to  cave.  If  imdermlned,  all  of 
which,  it  Is  alleged,  plaintiff's  intestate  knew ; 
that  Larsen  was  employed  with  others  to 
remove  the  earth  In  the  bottom  of  the  un- 
completed trench  preparatory  to  the  construc- 
tion of  the  tunnel,  and  was  ordered  not  to  dig 
into  the  face  of  the  bank  Into  which  the  ttm- 
nel was  to  be  constructed,  but  In  violation  of 
his  Instruction,  and  contrary  to  his  duty,  un- 
der his  employment,  deceased  proceeded  to 
dig  into  and  undermine  the  face  of  the  bank, 
causing  a  quantity  of  earth  to  cave,  fall  upon, 
and  Injure  him,  which  Is  the  same  injury  com- 
plained of;  that  on  April  20,  1906,  decedent 
entered  Into  the  employment  of  defendant 
with  full  knowledge  of  all  the  surroundings 
as  alleged,  and  of  all  the  dangers  and  hazards 
Incident  to  said  employment  at  the  place  and 
time,  and  of  the  wotic  he  was  required  to  do, 
and  assumed  all  the  rides  and  hazards  there- 
of. The  reply  consisted  of  a  general  denial 
of  the  averments  of  the  answer.  The  cause 
came  on  for  trial  before  a  Jury,  and  at  the 
conclusion  of  plaintiffs  case  defendant  moved 
for  a  nonsuit,  which  the  court  denied,  and, 
after  putting  in  Its  evidence,  defendant  re- 
quested the  court  to  Instruct  the  Jury  to  re- 
turn a  verdict  in  its  favor  upon  the  ground  of 
Insufficiency  of  evidence  to  support  a  verdict 
In  favor  of  plaintiff,  which  request  the  court 
denied.  Upon  the  rendition  of  a  verdict  for 
plaintiff  and  Judgment  thereon  defendant 
prosecuted  this  appeal,  assigning  as  errors  the 
denial  by  the  court  of  its  motion  for  a  non- 
suit and  the  refusal  of  the  requested  Instruc- 
tion. 

Rufus  Mallory,  for  api)ellant.  W.  E.  Far- 
rell,  for  respondent. 

SLATER,  0.  (after  stating  the  facts  as 
above).  The  averment  of  the  complaint  is 
that  plaintiffs  intestate  was,  on  April  20, 
1906,  In  the  employ  of  defendant.  The  par- 
ticular services  he  was  to  perform  for  defend- 
ant are  not  stated,  but  It  is  alleged  generally 
that  he  was  Instructed  to  assist  in  completing 
the  sewer  between  East  Seventh  street  and 
Thompson  street  The  answer  admits  that 
the  relationship  of  master  nnd  servant  existed 
between  defendant  and  plaintiff's  Intestate  on 


April  20,  1906,  but  denies  the  alleged  instruc- 
tion to  assist  In  the  completion  of  the  sewer 
between  those  streets,  and  affirmatively  al- 
leges that  on  that  day  "plaintiff's  intestate 
with  other  employes  was  engaged  by  defend- 
ant to  remove  said  remaining  bank  of  dirt  to 
the  depth  of  27  feet,  and  said  deceased  and 
other  eraployfe  engaged  at  the  same  work 
were  directed  in  digging  said  remaining  body 
of  earth  to  carry  the  face  of  the  embankment 
where  said  timnel  was  to  be  located  down  per- 
pendicular, and  not  to  disturb  the  face  of  the 
standing  bank."  Hence  there  Is  an  issue  as 
to  the  scope  of  the  employment,  which  must 
be  determined  before  other  matters  can  be 
considered.  The  bill  of  exceptions  recites  that 
"it  Is  stipulated  and  agreed  between  the  par- 
ties hereto  that  the  testimony  offered  by  the 
plaintiff  in  support  of  the  Issues  on  bis  part 
tending  to  show  •  *  •  that  on  the  19th 
day  of  April.  1906,  the  deceased,  J.  H.  Lar- 
sen, was  employed  by  the  defendant  to  work 
shoveling  dirt  In  the  ditch  for  the  sewer  at 
a  point  Just  east  of  Seventh  street  at  Thomp- 
son street;  •  •  •  that  plaintiff  introduced 
witnesses  who  testified  that  the  deceased  and 
his  fellow  workmen  had  orders  from  Mr. 
O'Neil.  superintendent  for  the  defendant,  who 
had  charge  of  the  work  and  the  direction  of 
the  men  employed,  to  commence  digging  the 
tunnel  into  the  face  of  the  embankment  on 
the  east  side  of  Seventh  street,  he  (O'Neil) 
having  first  indicated  on  the  face  of  the  em- 
bankment where  the  tunnel  was  to  be  dug." 
This  evidence  is  undoubtedly  sufficient  to  sup- 
port the  issue  on  plaintiffs  part  as  to  the 
scope  of  the  employment,  and  that  the  injury 
was  received  by  Larsen  while  be  was  In  the 
performance  of  the  duties  of  his  employment 
In  a  place  directed  by  the  defendant  for  him 
to  work.  And  upon  the  issue  of  contributory 
negligence  this  evidence  Is  sufficient  to  take 
the  case  to  the  Jury. 

Defendant's  main  contention,  however,  Is 
that  plaintiff's  intestate  assumed  all  the  risks 
Incident  to  the  employment,  and  all  extraor- 
dinary dangers  and  hazards  of  which  he  bad 
knowledge  and  appreciated;  while  plaintiff 
rests  his  case  wholly  npon  the  rule  of  law 
which  requires  an  employer  to  use  reasonable 
care  and  diligence  to  provide  his  employes 
with  a  reasonably  safe  place  In  which  to 
work.  There  Is  no  controversy  over  the  rule 
that  It  is  the  personal  and  absolute  duty  of 
the  master  to  exercise  reasonable  care  and 
caution  to  provide  his  servants  with  a  reason- 
ably safe  place  to  work ;  but  It  is  urged  by 
defendant  that  the  master  Is  not  an  Insurer 
of  the  safety  of  the  servant,  and  therefore  Is 
not  bound  to  furnish  an  appliance  or  machin- 
ery or  a  place  that  is  absolutely  safe,  and 
that  his  duty  In  this  regard  is  discharged 
when  he  exercises  reasonable  care  and  cau- 
tion to  that  end,  and  the  presumption  is  that 
he  has  discharged  his  duty.  This  may  be 
conceded  to  be  the  law.  Duntley  v.  Inman, 
42  Or.  334.  70  Pae.  52.9,  59  L.  R.  A.  780.  And 
where  a  servant  is  employed  to  work  in  a 
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mine,  quarry,  tunnel,  pit,  trench,  or  other  ex- 
cavation the  master  owes  the  duty  to  use  or- 
dinary and  reasonable  care  and  diligence  to 
make  his  place  of  work  as  reasonably  safe  as 
the  nature  of  the  work  admits.  Where,  how- 
eTer,  it  is  the  duty  of  the  workmen  to  shore 
up  or  otherwise  make  safe  the  place  as  the 
work  progresses,  the  master's  duty  Is  ful- 
filled when  he  furnishes  them  with  suitable 
materials  for  the  purpose.  26  Cyc.  1119. 
The  evidence  discloses  that  Larsen,  plaintiff's 
intestate,  was  employed  by  defendant  on  the 
l&th  of  April  as  a  common  laborer  to  shovel 
dirt  and  assist  in  that  capacity  to  dig  a 
trench  for  the  construction  of  a  sewer.  At 
that  time  the  trench  on  Thompson  street  lack- 
ed about  8  feet  of  being  completed.  On  the 
20th  he  assisted  In  digging  out  a  portion  of 
this  eight  feet  of  earth.  At  different  places, 
and  wherever  needed,  defendant  had  previous- 
ly shored  up  and  protected  with  timber  the 
banks  or  walls  of  this  trench  to  prevent  it  from 
falling  or  caving  upon  its  employes  while  they 
were  engaged  at  work  therein.  This  had 
been  done  by  one  of  its  servants  employed  for 
that  particular  duty,  and  was  not  required  to 
be  done  by  those  engaged  to  dig  and  shovel 
dirt.  But  no  supports  or  timbers  had  beer 
placed  across  the  perpendicular  wall  or  bank 
at  the  end  of  this  open  trench  where  the  tun- 
nel was  to  begin,  excepting  one  brace  which 
had  been  placed  about  3  feet  from  the  top  of 
the  bank,  but  slightly  removed  from  it;  the 
intention  being  to  put  lagging  or  planks  behind 
It  to  hold  the  earth  In  place,  but  this  was  not 
done.  On  the  next  day,  when  Larsen  return- 
ed to  work,  he  and  another  employ^  were 
directed  to  begin  digging  into  the  face  of  this 
bank.  They  had  been  working  about  three 
hours  when  a  quantity  of  earth  broke  off  the 
face  of  the  bank  just  above  and  at  the  en- 
trance of  the  tunnel,  fell  on  Larsen,  and  so 
injured  him  that  he  soon  thereafter  died. 
The  testimony  Is  conflicting  as  to  how  far  in- 
to the  bank  the  tunnel  had  been  excavated 
when  the  accident  occurred,  but  It  Is  stated 
by  some  witnesses  for  plaintiff  that  its  ex- 
treme depth  was  six  feet.  All  agree  that  It 
was  six  feet  high  and  six  feet  wide,  pre- 
sumably the  intended  dimensions  of  the  tun- 
nel when  completed.  At  the  time  of  receiv- 
ing the  Injury  Larsen  could  not  have  been 
entirely  within  the  tunnel,  but  was  just  at 
the  entrance  thereof,  for  the  body  of  falling 
earth  came  from  the  northeast  corner  of  the 
"face"  or  entrance  thereof,  and,  according  to 
the  testimony  of  J.  S.  Reagan,  defendant's 
witness,  the  bulk  of  It  came  from  the  bank 
above  the  entrance  and  extended  from  the 
surface  of  the  ground  down  to  the  roof  of  the 
tunnel.  The  place  where  Larsen  was  put  to 
work  bad  been  created  by  defendant  before 
It  employed  him,  and  that  It  was  a  dangerous 
place  the  casualty  establishes.  There  Is  evi- 
dence that  the  defendant  knew,  or  was  bound 
to  know,  of  the  Imminence  of  that  danger.  It 
Is  contended  by  defendant,  however,  that  the 
danger  was  so  apparent,  open,  and  manifest 


that  a  person  of  onllnary  IntclUgenoe  could 
observe  and  appreciate  It,  and  that  Larsen, 
when  he  first  entered  the  trench,  then  about 

25  or  26  feet  deep,  must  have  seen  that  the 
end  thereof  was  not  shored,  and  that  to  dig 
into  the  base  of  a  peri^ndieular  bank  of  that 
height  and  undermine  It  would  cause  the  un- 
sup]>orted  part  above  to  fall  ut)on  and  iojure 
him;  that  this  danger  was  so  apparent  and 
obvious  to  blm  that  the  law  will  not  permit 
him  to  deny  knowledge  of  the  ordinary  and 
universal  law  of  nature — the  law  of  gravity. 

The  doctrine  of  assumption  of  risk  is  whol- 
ly dependent  upon  the  servant's  knowledge, 
actual  or  constructive,  of  the  dangers  Inci- 
dent to  his  employment.  Where  he  knows, 
or  in  the  exercise  of  reasonable  and  ordinary 
care  should  know,  the  risks  to  which  be  la 
exposed,  he  will  as  a  rule  be  held  to  have 
assumed  them;  but  where  be  either  does  not 
know,  or  knowing,  does  not  appreciate,  such 
risks,  and  his  Ignorance  or  nonappreclation 
Is  not  due  to  negligence  or  want  of  due  care 
on  his  part,  there  Is  no  assumption  of  risk. 

26  Cyc.  1196:  Roth  v.  X.  P.  L.  Co.,  18  Or.  205. 
22  Pao.  842;  Carlson  v.  Oregon  Short  Line 
Ry.  Co.,  21  Or.  450,  28  Pac.  497;  Wagner  v. 
Portland,  40  Or.  389,  60  Pac.  985,  67  Pac.  300; 
Geldard  v.  Marshall,  43  Or.  438,  73  Pac.  330. 
Larsen  entered  the  employment  of  the  de- 
fendant as  an  ordinary  laborer  to  dig  and ' 
shovel  dirt  In  the  bottom  of  a  trench.  He 
did  not  thereby  impliedly  represent  to  the 
defendant  that  he  had  any  knowledge  or  skill 
In  digging  a  tunnel  or  constructing  a  sewer. 
The  evidence  shows  that  he  was  a  cement 
worker,  and  had  little  skill  In  handling  a  pick 
and  shovel,  or,  as  stated  by  one  witness,  "he 
handled  a  shovel  like  a  green  hand."  When 
told  by  the  master  to  begin  digging  into  the 
bank  for  a  tunnel,  he  must  have  seen  tliat 
it  was  25  feet  high,  and  that  no  protection 
against  its  falling  or  caving  had  been  made 
by  his  employer.  But  there  is  a  difference 
between  knowledge  of  the  surrounding  cir- 
cumstances and  appreciation  of  a  risk.  Roth 
V.  Northern  Pacific  Luml>erlng  Co.,  supra.  In 
that  case  it  la  said  that  "one  may  know  the 
facts,  and  yet  not  understand  the  risk;  or. 
as  Mr.  Justice  Bylcs  observed:  'A  servant 
knowing  the  facts  may  be  utterly  ignorant  of 
the  risks.'  Clark  v.  Holmes,  7  Hurl.  &  N. 
937.  For,  after  all,  Mr.  .Tustice  Hallet  said: 
'It  is  not  so  much  a  question  whether  the 
party  Injured  has  knowledge  of  all  the  facts 
In  his  situation,  but  whether  he  is  aware  of 
the  danger  that  threatens  blm.  What  avails 
it  to  him  that  all  the  facts  are  known,  if  he 
cannot  make  the  deduction  that  peril  arises 
from  the  relation  of  the  facts?  The  peril 
may  be  a  fact  in  Itself  of  which  he  should  be 
Informed.' "  The  evidence  shows  that  at  the 
place  where  the  tunnel  was  to  be  dug  the 
earth  w^as  composed  of  clay  and  loam  which, 
when  not  undermined,  would  ordinarily  stand 
at  a  perpendicular  height  of  28  feet  But  the 
defendant  knew  that  It  bad  been  necessary 
in  some  places  to  shore  up  the  sides  of  the 
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sewer  trench  to  prevent  It  from  caving  upon 
Its  employes,  and  it  bad  expended  a  large 
Rum  of  money  in  doing  bo.  It  also  knew  that 
a  day  or  two  before  this  accident  occurred  a 
dangerous  cracic  had  appeared  on  Seventh 
street  close  to  the  bank  of  the  troich  at  the 
opiHJSite  end  of  this  strip  of  ground  17  feet 
lung,  which  was  to  be  tunneled.  And  after 
I^rsen  went  to  work  defendant's  superin- 
tendent, O'Nell,  came  into  the  trench  and 
marked  upon  the  wall  or  end  thereof  where 
the  tunnel  was  to  l>e  dug,  and  told  one 
Barnes,  a  co-employe,  to  put  the  men  to  work 
at  that  place.  Barnes  testifies  that  after 
Larsen  had  gone  to  work  he  had  a  talk  with 
O'Xell  about  the  kind  of  ground  they  were 
to  tunnel.  The  conversation  given  is  as  fol- 
lows: "I  said  I  thought  the  dirt  was  rotten 
and  would  not  stand.  He  said  he  thought  it 
would.  I  didn't  know  anything  about  the 
crack  on  the  Seventh  street  end.  The  dirt  on 
the  Seventh  street  end  and  on  Thompson 
street  was  apparently  the  same.*'  From 
plaintiff's  testimony  It  appears  that  in  the 
evening  of  the  day  before,  or  two  days  before, 
the  accident  happened,  O'Neil  had  observed  a 
serious  crack  in  the  street  at  or  near  the 
opposite  end  of  this  section  which  was  to  be 
timneled.  and  for  that  reason  refused  to  allow 
the  night  shift  to  work  that  night,  but  sent 
them  homa  But  there  is  no  evidence  that 
larsen  knew  anything  of  this.  One  J.  S. 
Reagan  testifies  In  defendant's  behalf  that  he 
worked  for  defendant  upon  the  Seventh 
street  end  of  the  sewer.  He  sjiys:  "We  ran 
up  against  a  straight  cut  on  the  Seventh 
street  side,  perpendicular,  and  went  down. 
We  then  completed  the  sewer  and  put  in  this 
tunnel  about  2  feet  on  tbe  Seventh  street  side. 
We  put  it  underground  there,  the  tunnel,  two 
feet.  Xo  accident  nor  sign  of  any  falling 
at  this  time."  O'Netl,  according  to  his  own 
testimony,  had  had  wide  experience  in  min- 
ing, bridging  and  sewer  building ;  that  this 
sewer  ran  along  various  streets  and  that  a 
tunnel  had  to  be  constructed  where  the  sewer 
started  from  the  Willamette  river;  this  tun- 
nel ran  through  sand  and  had  to  be  support- 
ed with  timbers;  that  at  Seventh  and  Thomp- 
son streets  the  earth  was  sandy  loam,  which 
would  stand  when  cut  perpendicular,  but  was 
liable  to  cave  if  undermined;  that  tlie  only 
caves  that  had  occurred  during  the  work  were 
caused  by  the  proximity  of  water  mains  or 
rain  or  water  wetting  the  bank.  He  destTii)- 
ed  the  means  employed  to  timber  or  shore 
the  sides  of  the  trench ;  that  I^arsen  was  em- 
ployed at  his  own  request,  on  the  day  l)efore 
he  was  injured,  and  was  placed  at  work  with 
other  men  to  remove  dirt  out  of  the  ditch  on 
the  Thompson  street  side  of  Seventh  street; 
that  on  the  morning  of  April  20,  Larsen,  with 
two  other  employfe,  was  placed  at  work  near 
tbe  face  of  the  embankment  where  the  tun- 
nel was  to  be  constructed,  and  a  mark  was 
placed  across  the  face  of  the  embankment 
showing  where  the  top  of  the  tunnel  was  to 
be;    that   Larsen  and   hla   fellow   workmen 


were  Instructed  to  dear  the  dirt  away  at  the 
sides,  near  the  embankment,  for  the  purpose 
of  placing  timbers  there,  perpendicularly,  to 
cut  the  tunnel;  that  be  gave  no  orders  for 
the  men  to  begin  digging  into  the  embankment. 
He  also  testifies  that  he  has  no  recollection 
of  the  crack  spoken  of  by  a  witness  for  plain- 
tiff, and  gives  as  his  reason,  for  not  carrying 
on  tbe  work  at  night,  it  looked  like  rain  and 
he  sent  the  men  home. 

Can  It  be  said,  as  a  matter  of  law,  that 
the  circumstances  related  In  this  record  show 
conclusively  that  the  extraordinary  risk  and 
danger  of  this  bank  caving  was  so  obvious  to 
an  ordinarily  Intelligent  person  that  it  would 
be  perceived  and  appreciated  at  once?  Mr. 
Chief  Justice  Moore,  in  Johnston  v.  O.  S.  L. 
&  W.  N.  By.  Co.,  23  Or.  95-105,  31  Pac.  283. 
286,  has  defined  such  a  risk  as  follows:  "An 
open,  visible  risk  is  such  a  one  as  would  in 
an  Instant  appeal  to  the  senses  of  an  intelli- 
gent person.  Wood,  Mas.  &  Ser.  763.  It  is  so 
patent  that  It  would  be  instantly  recognized 
by  a  person  familiar  with  the  business.  It  is 
a  risk  about  which  there  can  be  no  difference 
of  opinion  in  the  minds  of  Intelligent  persons 
accustomed  to  the  service.  It  Is  not  expected 
that  the  servant  will  make  close  scrutiny  Into 
all  the  details  of  the  instrumentalities  with 
which  he  deals.  I^is  employment  forbids  that 
he  should  thus  spend  his  time."  The  disas- 
trous result  shows  that  the  work  which  Larsen 
was  directed  to  perform  and  was  performing 
was  highly  dangerous,  and  Indicates  that  be- 
fore attempting  it  precautions  should  have 
been  taken  to  prevent  the  earth  caving.  The 
record  shows  quite  clearly  that  defendant's 
superintendent  knew  It  was  dangerous,  but 
we  are  not  able  to  say  that  the  facts  show 
conclusively  that  Larsen  knew  the  facts  or  ap- 
preciated the  danger.  The  question  whether 
it  would  be  safe  to  dig  a  tunnel  into  the 
particular  bank  in  question  depends  uix>n 
something  else  besides  the  height  of  the 
bank,  and  It  not  being  timbered  or  shored, 
but  rather  upon  the  cohesiveness  of  the  soil 
and  other  collateral  facts.  It  was  not  a 
danger  so  patent  that  it  would  be  involun- 
tarily recognized  by  one  Inexperienced  and 
unfamiliar  with  the  business,  as  Is  plainly 
shown  by  the  testimony  of  Barnes,  who  sa.vs 
that  O'Neil  thought  the  tunnel  could  safely 
be  dug  without  timbering,  while  he  did  not. 

Now  It  Is  contended  by  defendant  that,  al- 
though Larsen  may  have  been  directed  to 
commence  digging  the  tunnel,  he  must  have 
known  that  to  dig  Into  and  undermine  this 
bank  would  cause  the  unsupported  earth  to 
fall  and  injure  him ;  tlut  his  danger  was  so 
apparent  and  obvious  to  him  that  the  law  will 
not  permit  him  to  say  that  he  did  not  appre- 
ciate the  danger,  because  that  would  permit 
him  to  deny  knowledge  of  the  ordinary  and 
universal  law  of  nature — the  law  of  gravity. 
It  has  been  held  in  some  cases  that,  if  one 
removes  the  fotmdation  from  a  bank  of  earth 
composed  of  siuid,  gravel,  and  clay.  It  is  liable 
to  fall,  and  he  will  not  be  heard  to  say  that 
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he  did  not  appreciate  the  danger.  The  cases 
cited  in  support  of  this  contention  are  such 
as  Involve  injury  received  in  a  stope  of  a 
gravel  pit,  where  the  very  object  of  the  em- 
ployment was  to  loosen  the  material  of  the 
banli  so  that  the  law  of  gravitation  may  oper- 
ate and  precipitate  It  to  the  bottom  of  the 
pit.  This  Is  usually  accomplished  by  under- 
mining for  a  considerable  distance  at  and 
along  the  base  of  the  bank,  and  after  a  time, 
either  with  assistance  or  by  Itself,  according 
to  the  cohesiveness  of  the  material,  the  banlc 
falls.  In  such  case  the  lalwrer  expects  it 
to  fall.  That  is  the  object  sought  by  the  ex- 
penditure of  bis  labor.  In  most.  If  not  all, 
these  cases  the  injured  party  had  either  pre- 
vious experience  In  that  I^ind  of  work,  or  had 
worked  at  the  place  of  injury  sufBciently 
long  to  acquaint  himself  with  the  risks  and 
dangers  Incident  to  that  class  of  worlc.  Of 
such  are  Chrlstienson  v.  Bio  Grande  Western 
Ry.  Co.,  27  Utah.  132,  74  Pac.  876,  101  Am. 
St.  Rep.  945;  Olson  v.  McMullen,  34  Minn.  94, 
24  N.  W.  318 ;  Swanson  v.  Great  N.  Ry.  Co., 
68  Minn.  184,  70  N.  W.  978;  Simmons  v.  Chi- 
cago &  T.  R.  R.  Co.,  110  111.  340;  Grlffln  v. 
Ohio  &  Miss.  Ry.  Co.,  124  Ind.  326,  24  N.  E. 
888.  But  the  risks  and  danger  of  driving  a 
tunnel  through  material  of  the  same  character 
would  depend  upon  a  different  state  of  facts, 
and  would  not  necessarily  be  the  same.  The 
respective  sides  of  a  timnel  as  the  result  of 
an  arched  roof  mutually  afford  some  support 
to  each  other.  Whether  the  roof  of  a  tunnel, 
which  is  6  feet  wide  and  6  feet  high,  will  re- 
main firm  and  be  safe,  or  will  fall  when  tbe 
tunnel  is  driven  into  a  bank  of  clay  and  loam, 
which  will  stand  at  a  perpendicular  height  of 
28  feet,  depends  upon  the  cohesive  power  of 
the  soli,  the  saturation  of  the  soil  by  water, 
and  the  length  of  time  it  may  have  been  ex- 
posed to  the  action  of  the  air.  Fulger  v.  Bothe, 
43  Mo.  App.  44.  Under  such  circumstances  it 
was  a  question  for  the  Jury  and  not  a  matter 
of  law  for  the  court  to  say  whether  or  not 
Larsen  had  such  knowledge  of  the  facts  and 
appreciation  of  the  danger  as  would  con.stltute 
an  assumption  of  the  risk  by  him.  Clirlstlan- 
son  V.  Pacific  Bridge  Co.,  27  Wash.  582,  CS 
Pac.  191;  Coan  v.  City  of  Marlborough,  104 
Mass.  206,  41  N.  E.  238;  City  of  Ft.  Wayne 
V.  Christie.  156  Ind.  172,  59  N.  E.  385 ;  Chiap- 
plnl  V.  Fitzgerald,  101  Mass.  598,  77  X.  E. 
1030;  Van  Steenburgh  v.  Thornton,  58  N.  J. 
I^aw,  100,  33  Atl.  380;  Klelty  v.  Bnehler- 
Cooney  Const.  Co.,  121  Mo.  App.  .IS.  07  S.  W. 
998 ;  Illinois  Steel  Co.  v.  Schymanowski,  162 
III.  447-459,  44  N.  E.  876,  879.  In  the  last 
case  cited  It  Is  said:  "Even  If  the  servant  has 
some  knowleilge  of  the  attendant  danger,  his 
right  of  recovery  will  not  be  defeated,  If,  In 
obeying  the  order,  he  acts  with  the  degree  of 
prudence  which  an  ordinarily  prudent  man 
would  e.\erclse  under  tiie  circumstances. 
When  the  master  orders  the  servant  to  per- 
form his  work,  the  latter  has  a  right  to  as- 
sume that  the  former,  with  his  superior  knowl- 
edge of  the  facts,  would  not  exix)se  him  to 


unnecessary  perlla  The  servant  has  a  right 
to  rest  upon  tbe  assurance  that  there  Is  no 
danger  which  is  Implied  by  such  an  order. 
The  master  and  servant  are  not  aitogetlter  up- 
on a  footing  of  equality.  The  primary  duty 
of  the  latter  Is  oliedience,  and  he  cannot  be 
charged  with  negligence  in  obeying  an  order 
of  the  master  unless  he  acts  recklessly  in  so 
ot)eyIug.  Whether  he  acted  thus  recklessly  in 
obeying  his  master's  order,  or  whether  he 
acted  as  a  reasonably  pnident  person  should 
act,  are  questions  of  fact  to  be  determined  by 
the  Jury."  This  last  proposition  Is  met  by  de- 
fendant with  the  argument  that  O'Nell  who. 
It  is  testified  on  plalntilTs  behalf,  gave  the 
order  to  Larsen  to  begin  the  digging  of  tbe 
tunnel,  was  a  fellow  servant,  and  therefore 
defendant  would  not  be  liable  for  the  result 
of  obeying  the  order.  But  whether  he  was 
or  not  cannot  now  be  considered,  because 
there  is  no  bnsis  for  it  In  tbe  answer.  The 
defense  tbat  the  injury  was  tbe  result  of  tbe 
negligence  of  a  fellow  servant  is  an  affirma- 
tive defense,  and  must  be  pleaded  In  order  to 
be  of  avail.  Duff  v.  Willamette  Steel  Works, 
45  Or.  479,  78  Pac.  363,  668. 

No  error  was  committed  by  the  court  in 
denying  the  motion  for  a  nonsuit,  or  In  re- 
fusing the  reiiuest.d  Instructlc-:. 


WILLIAMS  et  al.  v.  ALTNOW  et  al. 
(Supreme  Court  of  Oregon.     April  28.   1008.) 

1.  Waters  and  Wateb  Courses— Use  por  Ir- 
rigation— T'nauthokizkd  Uses — Reicbdt — 
Equitable  Relief. 

In  an  action  to  restrain  the  maintenance  of 
a  dam  and  a  reser\-oir  and  the  diversion  by  an 
upper  riparian  owner  on  a  nonnavigaliie  stream 
of  water  used  for  irrieation  nurnoses,  tiie  proof 
showed  that  prior  to  the  construction  of  the  dam 
and  reservoir  there  was  no  controversy  between 
the  upper  and  lower  riparian  owners  over  the 
water,  and  also  that  all  the  riparian  owners  had 
ail  the  water  tliey  needed,  but  that  the  dam  and 
reservoij  cut  off  the  flow  of  water  for  al>out 
10  or  15  days  while  the  reservoir  was  t>einK  fill- 
ed, during  which  time  the  lower  owners  were  de- 
prived of  the  use  of  water  when  it  was  needed 
by  them.  The  construction  of  the  dam  was  not 
only  for  the  purpose  of  impound  ing  water  for 
the  use  on  the  land  upon  which  it  had  been  used 
by  a  prior  appropriation,  but  was  also  for  tie 
purjKise  of  reachins  high  Ijench  land  which  could 
not  be  otherwise  irrigated,  and  for  which  the 
owner  of  the  dam  was  not  entitled  to  use  the 
water  because  of  intervenins  appropriations  by 
lower  _  riparian  owners.  Held,  that  the  con- 
struction of  the  dam  and  impounding  of  the  wa- 
ter, together  with  the  assertion  by  the  owner  of 
the  dam  of  the  right  to  use  it  on  the  bench  land, 
was  a  threatened  injury  to  the  lower  riparian 
OAvners  whicli,  with  the  fact  tlint  it  caused  an 
actual  shortage  of  the  water  received  by  them, 
was  sufficient  to  entitle  them  to  resort  to  equity 
for  relief,  and  to  have  the  rights  of  each  of  them 
as  well  as  tbe  rights  of  tbe  owner  of  the  dam 
adjudicated. 

2.  Same— Parties. 

In  an  action  to  restrain  the  maintenance  of 
a  dam  and  reserv9ir  brought  to  settle  the  rights 
of  different  riparian  owners  in  the  water  of  a 
nonnavigable  stream,  the  fact  that  some  of  the 
parties  plaintiffs  were  not  shown  to  have  been 
injured  by  the  maintenance  of  the  dam.  and  that 
.some  of  the  parties  defendant  had  not  interfered 
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wUh  plaintiffs'  rlrhta,  did  not  affect  the  rljcht  to 
maintain  the  action,  since  it  was  necessary,  in 
order  to  determine  the  rlfbta  of  the  parties, 
which  Involved  the  entire  water  of  the  stream, 
that  all  the  parties  tutvinK  rights  therein  should 
be  made  parties,  and  it  was  immaterial  whether 
they  were  made  plaintib  or  defendants. 
8.  SAif»— Afpkopbiation  or  Waisb  Rigbts— 

EiZTBRT. 

Section  1  of  the  desert  land  act  (Act  March 

8,  1877,  c.  107.  19  Stat.  STI  [U.  S.  Comp.  St 
1901,  f.  1548])  provides  that  a  claimant's  right 
to  water  for  irrigation  and  reclamation  mast  de- 

Send  npon  a  bona  fide  prior  apiiropriation,  but 
oes  not  require  that  the  appropriation  should  be 
from  one  stream  or  source  of  supply,  or  deny  to 
a  settler  the  right  to  nse  on  bis  claim  water  lo 
which  he  has  a  bona  fide  right  by  prior  appropri- 
ation from  any  source.  An  owner  of  land  con- 
sisting of  two  tracts,  one  of  which  was  his 
brother's  pre-emption,  which  had  been  transfer- 
red to  him,  and  the  other  a  claim  taken  by  him 
nnder  the  desert  land  act,  made  an  appropria- 
tion prior  to  appropriation  by  any  other  person 
of  certain  water  of  a  stream,  the  nead  of  which 
waa  on  his  brother's  pre-emption.  Held,  that 
the  appropriation  entitled  the  appropriator  to  a 
anfficient  eunount  of  water  to  irrigate  the  lanS  to 
which  the  appropriation  was  intended  to  be  a  p- 

?>lied  at  the  time  of  the  appropriation,  whether 
t  was  on  the  desert  land  claim  or  the  pre-emp- 
tion, and  hence  it  was  error  to  confine  his  rights 
by  the  appropriation  to  the  pre-emptfoo. 
4.  Saub— Subsequent   Afpbopkiations— EjT- 

VBCT. 

A  person  who,  with  intent  to  put  water  to 
■ome  beneficial  use,  diverts  it  from  a  stream  or 
other  natural  source  of  supply,  and  makes  an 
application  thereof  within  a  reasonable  time, 
has  a  prior  right  to  nse  a  snffident  quantity  of 
water  so  diverted  to  supply  his  needs  not  to  ex- 
ceed the  amount  of  his  appropriation  superior 
to  the  right  of  snbseqnent  appropriatora. 
6.  Sakb— DivKBSiON  or  Watka— Chanok  or 

Poiirr  or  Divbbsior— Crahgb  or  Plaoi  or 

Ubi. 

A  prior  appropriator  of  water  for  a  bene- 
flclal  use  from  a  stream  or  other  natural  source 
of  supply  may  change  the  point  of  diversion  or 
the  place  of  use  so  long  as  it  does  not  preju- 
dice the  rights  of  subsequent  claimants. 

6.  Sake— Bights  or  Subbequekt  Apfbopbia- 

TOB. 

After  the  needs  «t  a  prior  appropriator  of 
water  for  a  beneficial  nse  as  measured  by  bis 
original  appropriation  have  been  supplied,  or 
when  the  water  is  not  actually  required  or  used 
by  him,  it  is  at  the  disposal  of  other  and  snbse- 
qnent appropriators  according  to  their  respective 
rights,  and  the  prior  appropriator  must  permit 
It  to  flow  down  to  them  as  it  is  wont  to  flow. 

7.  Same— RiPABiAN  Pbopbietob— Rights. 

Every  riparian  proprietor  on  a  nonnavigable 
stream  is  entitled  to  a  reasonable  nse  of  the 
water  of  the  stream  flowing  through  his  land, 
and  after  the  natural  wants  of  all  the  other 
riparian  proprietors  have  been  snpplied  he  msy 
use  their  corresponding  rights. 

(E<d.  Note.— For  esses  in  point,  see  Cent  Dig. 
▼ol.  48.  Waters  and  Watsr  Courses,  U  33-37.} 

&  Sake  —  Pbiobities  Between  —  ErrEcr  or 
Place  or  IvOCation— Effect  or  Date  or 
AcQUiBino  Title. 

There  is  no  priority  between  the  rights  of 
riparian  proprietors  to  the  nse  of  water  of  a 
nonnavigable  stream,  but  their  rights  are  equal, 
regardless  of  location  on  the  stream,  or  the  date 
of  acquiring  their  title. 

(Ed.  Note.— For  oases  in  point  see  Cent  Dig. 
roL  48»  Waters  and  Water  Conrses,  H  83-37.] 

9,  Saxs— RiGHn  iH  NoMRAviOABtx  Stbeahb. 

A  riparian  owner  has  no  title  to  the  water 
at  a  nonnavigable  stream  flowing  over  his  laud. 


but  only  the  right  to  use  it  while  It  is  passing 
his  place,  which  right  is  subordinate  to  a  cor- 
responding right  in  all  the  other  riparian  pro- 
prietors. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  48,  Waters  and  Water  Courses,  g  32.] 

10.  Same  —  Detebmination  or  Natube  axd 
Extent  or  Right. 

The  nature  and  extent  of  the  right  of  a 
riparian  proprietor  to  the  water  of  a  stream  for 
irrigation  cannot  t>e  measured  by  any  definite  or 
fixed  rule,  nor  can  the  amount  of  water  which 
he  is  entitled  to  use  for  that  purpose  ordinarily 
be  definitely  determined;  it  being  necessarily  a 
varying  quantity  depending  upon  the  use  by 
other  proprietors,  and  whether  its  use  by  him 
will  be  an  injury  to  them. 

11.  Same— RiOHTs  or  Appbopbiatobs. 

An  appropriator  from  a  stream  flowing 
through  his  premises  has  not  the  right  to  the 
nse  of  a  surplus  for  Irrigation  as  against  sab- 
sequent  claimants. 

12.  Same— Rights  or  Ripabiar  Pbopbietou 
— Election— NEcEssrrr. 

While  the  doctrines  of  prior  appropriation 
and  riparian  rights  are  not  so  antagonistic  that 
they  may  not  exist  in  the  same  locality,  a  set- 
tler upon  a  nonnavigable  stream  has  an  election 
either  to  rely  upon  his  rights  as  riparian  pro- 
prietor or  to  make  an  appropriation  of  the  wa- 
ter if  it  is  free  and  subject  to  appropriation,  and 
claim  as  an  appropriator,  but  be  cannot  do  both. 
18.  Same— Decbeb— Requibementb  of. 

In  an  action  by  lower  riparian  owners  of  a 
nonnavigable  stream  against  an  upper  owner  to 
restrain  the  maintenance  of  a  dam  and  reservoir 
and  the  diversion  and  impounding  of  water  to 
the  injury  of  plaintiffs,  the  evidence  showed  that 
plaintiffs  were  entitled  to  equitable  relief  against 
the  impounding  of  the  water  in  the  reservoir,  but 
did  not  show  that  the  dam  could  not  be  main- 
tained and  operated  in  such  a  manner  as  not  to 
injure  the  plaintiffs.  Held,  that  a  decree  would 
be  rendered  restraining  defendant  frOm  using 
any  water  from  the  reservoir  in  violation  of  the 
rights  of  other  riparian  owners  when  it  was 
needed  by  them,  but  would  not  require  the  re- 
moval of  the  dam. 

Appeal  from  Circuit  Court,  Harney  Coun- 
ty ;  George  E.  Davis,  Judge. 

Action  by  S.  S.  Williams  and  others  against 
William  Altnow  and  others.  From  a  judgment 
for  plaintiffs,  defendants  appeal,    llodifled. 

This  is  a  controversy  between  the  settlers 
In  Otis  valley  over  the  waters  of  Otis  creek 
and  its  tributaries.  Otis  creek  arises  in  the 
Blue  Mountains,  flows  in  a  general  southerly 
direction  for  a  distance  of  10  to  15  miles,  and 
discharges  into  the  Malheur  river.  Warm 
Springs  creek  and  Cottonwood  creek  are  trib- 
utaries of  Otis  creek  from  the  east  The 
former  discharges  Into  the  main  stream 
about  three  miles  from  Its  mouth,  and  the 
latter  about  a  mile  and  a  half  farther  up. 
Plaintiff  Pacific  Live  Stock  Company  owns 
400  acres  of  land  at  the  Junction  of  Otis 
creek  with  the  Malheur  river,  about  140  acres 
of  which  lies  north  of  the  river,  and  the  re- 
mainder south.  Plaintiff  Marks  Is  the  owner 
of  320  acres  lying  east  of  the  property  of  tbe 
live  stock  company.  Plaintiff  WlHIama  Is 
the  owner  of  400  acres  north  of  that  be- 
longing to  the  live  stock  company,  and  ex- 
tending up  Otis  creek  about  one  and  a  quar- 
ter miles,  and  plaintiff  Stewart  Is  the  owner 
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Of  160  acres  situated  above  that  of  Williams. 
Defendant  Stallard  owns  480  acres,  320  of 
which  lies  In  40-acre  tracts  along  Otis  creek, 
extending  from  the  mouth  of  Cottonwood 
creek  down  to  about  three  quarters  of  a  mile 
below  the  mouth  of  Warm  Springs  creek.  De- 
fendant Robbing  owns  80  acres  east  of  the 
lower  iiart  of  Stallard's  land,  and  defendant 
Altnow  Is  the  owner  of  400  acres  at  the  head 
of  Warm  Springs  creek,  about  a  mile  and  a 
half  above  Its  mouth.  Warm  Springs  creek 
is  the  outflow  of  perennial  springs  on  Alt- 
now's  land,  which  furnishes  a  continuous 
flow  of  several  hundred  inches,  and  Is  the 
principal  supply  for  irrigation  after  the  15th 
of  June  of  each  year,  as  Otis  creek  and  its 
tributaries  above  the  mouth  of  Warm  Springs 
creek  become  dry  about  that  time.  Ail  the 
land  belonging  to  the  several  parties  is  arid 
and  requires  Irrigation  for  cultivation.  Otis 
creek  or  its  tributaries  flow  through  some 
part  of  the  land  belonging  to  each  of  the  par- 
ties to  this  litigation  except  Marks,  and  his 
land  is  on  the  Malheur  river  a  short  dis- 
tance below  the  mouth  of  Otis  creek.  Prior 
to  1!M)3  there  was  water  enough  for  the  u.se 
of  all  the  parties,  and  there  had  been  no  con- 
troversy l)etween  them  concerning  their  re- 
spective rights;  but  In  that  year  defendant 
Altnow  constructed  a  dam  77.5  feet  long  and 
20  feet  high  across  the  channel  of  Warm 
Springs  creek  just  below  the  springs  from 
which  It  receives  Its  supply,  thereby  creat- 
ing a  reservoir  17  acres  in  area,  and  with  a 
cai)acity  of  170  acre  feet  for  the  purpose  of 
hnpoundiug  water  to  be  used  in  irrigating 
lands  belonging  to  him  on  the  opposite  side 
of  the  creek  from  where  he  had  been  pre- 
viously using  water.  Plaintiffs,  Insisting 
that  the  construction  of  this  dam,  the  im- 
l)ounding  of  water,  and  the  threatened  use 
thereof  will  Interfere  with  their  rights, 
brought  this  suit  to  enjoin  and  restrain  him 
from  maintaining  such  dam,  or  interfering 
with  their  use  of  the  water,  making  Stallard 
and  Robblns  parties. 

The  complaint  alleges  that  plaintiffs  and 
their  respective  grantors  and  predecessors  in 
Interest  have  been,  the  owners  and  In  posses- 
sion of  tlie  lauds  now  owned  l)y  them  £lnce 
the  1st  day  of  June,  18<S;i,  and  have  ever 
since  that  time  had  the  lands  Inclosed  and  ip 
cultivation,  and  that  such  lands  are  all 
riparian  to  Otis  creek;  that  .Tuly  10,  1883, 
wliile  Otis  creek  and  its  tributaries  was  a 
public  stream  flowing  through  the  public 
lands  of  the  United  States,  and  "the  waters 
thereof  free  and  unappropriated,  thft  grant- 
ors and  predecessors  In  Interest  of  plaintiffs 
.Williams,  Marks,  and  the  live  stock  company 
.  entered  uiwn  the  channels  of  the  stream  at 
■  m  point  on  the  public  domain  above  their 
lands,  erected  a  dam,  and  constructed  a  ditch 
.  of  sufficient  capacity  to  convey  4(K)  iuches  of 
water  for  the  purpose  of  irrigating  the  lands 
l>elonglng  to  them,  and  liave  ever  since,  b.v 
means  of  such  ditch,  diverted  water  to  the 


full  extent  of  their  appropriation  to  and  up- 
on their  lands  for  irrigation,  stock,  and  do- 
mestic purposes ;  that  in  the  month  of  July, 
1883,  the  grantors  and  predecessors  in  inter- 
est of  plaintiifs  Williams  and  Stewart,  for 
the  purpose  of  securing  water  to  Irrigate  their 
lands,  entered  upon  the  channel  of  the  creek 
above  the  dam  referred  to,  constructed  an- 
other dam,  and  dug  a  ditch  to,  across,  and 
over  their  lands,  and  appropriated  through 
such  ditch  150  inches  of  water,  which  they 
have  ever  since  used  for  irrigation,  stock, 
and  domestic  purposes;  that  the  two  appro- 
priations referred  to  were  prior  in  time  and 
superior  in  right  to  any  and  all  appropria- 
tions of  defendants  or  either  of  them,  and  to 
the  right  of  any  and  all  other  persons  what- 
soever ;  that  during  the  last  five  years,  and 
particularly  during  the  years  1002-03.  de- 
fendants, at  different  points  above  the  in- 
take of  the  two  ditches  referred  to,  have  en- 
tered upon  the  channels  of  the  creek  and  its 
tributaries,  placed  dams  and  olwtrnctions 
therein,  and  by  means  of  ditches  have  turn- 
ed out  the  water  naturally  flowing  therein, 
while  plaintiffs  needed  the  same  for  irriga- 
tion, to  tlieir  damage  and  in  violation  of  their 
rights  as  prior  appropriators.  A  decree  was 
prayed  for  establishing  plaintiffs'  prior  and 
superior  right  to  400  inches  of  water  through 
the  ditch  first  constructed,  and  150  inches 
through  the  second  ditch :  that  defendants  l»e 
perpetually  enjoined  from  diverting  an.v  wa- 
ter from  the  creek  or  Us  trllmtaries  until  the 
amount  of  plaintiffs'  appropriation  shall  have 
been  first  supplied :  and  that  they  b«  requir- 
ed to  remove  their  dams  and  obstructions  from 
the  creek  and  its  tributaries,  and  to  permit 
a  continuous  flow  of  water  down  the  stream 
to  the  extent  and  in  amount  sufficient  to  sup- 
ply jjlalntifTs'  rights. 

Defendant  Altnow  answered,  denying  the 
allegations  of  the  complaint,  and  alleging  af- 
flrniatlvel.v  that  Warm  Springs  creek  flows 
through  his  lands,  which  have  beeu  in  the 
ownership  and  possession  of  himself  and 
predecessors  in  interest  since  the  25th  of  Sep- 
tember. 1883,  and  the  waters  thereof  have 
since  that  time  l)een  used  for  irrigation, 
stock,  and  domestic  purposes  by  right  of  ri- 
parian ownership :  that  early  In  the  summer 
of  1883  he  built  a  dam  across  the  creek  upon 
his  land,  and  by  means  of  ditches  diverted 
all  the  water  tlaerefroni;  and  used  the  same 
for  irrigation,  stock,  and  domestic  purposes, 
and  that  at  the  time  of  his  appropriation  the 
stream  was  whofl.v  upon  government  land, 
and  none  of  the  waters  thereof  had  been  ap- 
propriated, or  were  being,  or  had  been,  used 
by  any  other  person ;  that  it  requires  the  use 
of  300  inches  of  water  under  six-inch  pres- 
sure during  the  irrigation  season  to  properl.v 
irrigate  tlie  lands  l>elonglng  to  him  and  for 
domestic  and  stock  use ;  that  he  lias  so  used 
the  water  contlnuou.tiy  during  the  whole  of 
each  Irrigation  season,  and  has  had  actual, 
oi)en,  and  'adverse  possession  and  use  of  such 
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water  and  springs,  and  of  the  wbole  thereof, 
since  that  date ;  that  at  the  time  he  construct- 
ed the  first  dam  across  the  stream  and  began 
to  use  the  water  he  was  unable,  financially, 
to  construct  such  dam  and  ditches  as  were 
really  necessary  In  order  to  make  the  most 
effective  use  of  the  waters,  and  during  the 
last  few  years  he  has  constructed  a  larger 
dam  across  the  stream,  and,  by  means  of 
ditches  connected  the  same  with  his  system 
of  irrigation  at  an  expense  of  about  $3,000. 
He  further  alleges  that  In  the  years  1884-85 
he  and  one  John  Robertson  constructed  a  dam 
across  Cottonwood  creek,  and  from  thence  a 
ditch  to  and  upon  the  land  owned  by  him, 
and  thereby  diverted  about  600  Inches  of  wa- 
ter under  six-Inch  pressure,  two-thirds  of 
which  belonged  to  him  and  which  he  has  con- 
tinuously used  for  irrigation  purposes.  De- 
fendant Stallard  for  his  answer  alleges  that 
for  more  than  15  years  last  past  he  has  been 
the  owner  and  in  possession  of  certain  de- 
scribed land  riparian  to  Otis  and  Warm 
Springs  creeks,  and  320  acres  thereof  has  been 
subject  of  private  ownership  since  the  8th 
day  of  October,  1883 ;  that  In  1885  his  prede- 
cessors In  Interest  built  a  dam  across  Warm 
Springs  creek  some  distance  above  his  land, 
and  by  means  of  a  ditch  diverted  150  Inches 
of  water,  which  was  conveyed  to  and  upon 
his  land  and  used  for  necessary  irrigation, 
stock,  and  domestic  purposes,  and  has  been 
continuously  used  each  and  every  irrigation 
season  since  the  date  of  diversion;  that  In 
1887  he  constructed  another  dam  across  Otis 
creek  and  diverted  100  inches  of  water,  which 
he  has  ever  since  used  for  Irrigation  pur- 
poses. The  separate  answer  of  Bobbins  al- 
leges that  for  more  than  15  years  last  past 
he  and  his  predecessors  in  interest  have  teen 
the  owners  and  in  possession  of  certain  lands 
through  which  Warm  Springs  creek  flows; 
that  In  the  year  1885  his  predecessor  in  in- 
terest constructed  a  dam  In  Warm  Springs 
creek  some  distance  above  his  lands,  and  by 
means  of  a  ditch  diverted  about  200  inches 
of  water,  50  of  which  was  then  and  ever 
since  have  been  used  in  the  irrigation  of  his 
land,  and  was  diverted  for  that  purpose. 

The  reply  put  in  issue  the  new  matter  of 
their  answers,  and  for  further  defense  avers 
that  Altnow  ought  not  be  permitted  to  plead 
that  be  is  riparian  proprietor  on  Warm 
Springs  creek  as  to  240  acres  of  land  owned 
1^  him.  for  he  acquired  title  thereto  through 
the  desert  land  act  of  March  3,  1877,  c.  107, 
i  1.  19  Stat.  377  (U.  S.  Comp.  St.  1901.  p. 
1&48),  and  claimed  water  from  Cottonwood 
creek  for  the  reclamation  thereof. 

After  the  testimony  had  been  taken  the 
court  below  made  findings  of  fact  and  con- 
clnslons  of  law  to  the  effect  that  defendant 
Altnow  was  the  first  appropriator,  and  Is 
prior  In  right  to  a  quantity  of  water  from 
Warm  Springs  creek  equal  to  a  flow  of  1% 
second  feet  or  75  inches,  which  he  is  entitled 
to  use  for  the  irrigation  of  his  lauds  at  all 


times,  provided  he  uses  It  In  such  a  manner  as 
not  to  reduce  the  flow  of  water  at  the  head 
of  plaintiffs'  ditches  to  an  amount  less  than 
it  would  be  if  he  used  It  in  irrigation  of  the 
lands  heretofore  irrigated  on  the  east  side 
of  the  creek ;  that  piaintifTs  Williams,  Marks, 
and  the  live  stock  company  have  second  right 
to  the  use  of  water  through  the  Duncan 
ditch,  on  the  east  side  of  Otis  creek,  to  the 
extent  of  150  inches,  measured  under  six- 
inch  pressure,  miner's  measurement,  or  3% 
second  feet;  that  plaintiffs  S.  B.  Stewart  and 
S.  S.  Williams  are  third  in  time  and  right 
to  the  extent  of  50  inches  or  li4  second  feet 
of  the  waters  at  the  head  of  their  ditch  ;  that 
defendants  Stallard  and  Robbins  are  equal 
in  point  of  time  and  diversion,  and  are  fourth 
in  right  to  the  waters  of  the  creek  to  the  ex- 
tent of  150  Inches  or  3%  second  feet,  miner's 
measurement;  that  after  the  appropriations 
alwve  specified  have  been  supplied,  defend- 
ant Altnow  is  entitled  to  all  the  remainder 
of  the  waters  In  the  stream,  which  he  may 
use  in  any  manner  he  may  choose,  except  that 
he  must  not  Impound  and  let  It  go  in  sufficient 
quantities  to  injure  the  lower  proprietors; 
and  that  none  of  the  parties  are  entitled  to 
complain  of  the  appropriations  and  use  of 
the  waters  of  the  stream  by  others  prior  to 
May  15th  of  each  year.  A  decree  was  enter- 
ed accordingly,  from  which  all  parties  appeal. 

Lionel  R.  Webster  and  Robert  Shaw,  for 
appellants.    W'.  H.  Brooke  and  John  L.  Rand, 

for  respondents. 

BEAN,  C.  J.  (after  stating  the  facta  as 
above).  Plaintiffs'  claim  to  the  waters  of 
Otis  creek  is  based  upon  appropriations 
through  two  ditches,  one  known  and  desig- 
nated in  the  record  as  the  "Stewart  ditch," 
taken  out  on  the  west  side  of  the  creek  near 
the  south  line  of  defendant  Stallard's  land 
and  below  the  mouth  of  Warm  Springs  creek, 
and  the  other,  the  "Duncan  ditch,"  taken  out 
lower  on  the  east  side.  The  Stewart  ditch  is 
about  1%  miles  long,  and  supplies  water  for 
irrigating  the  lands  of  plaintiff  Stewart,  and 
part  of  the  land  belonging  to  plaintiff  Wil- 
liams. The  Duncan  ditch  is  S'^  miles  long, 
and  land  belonging  to  plaintiffs  Williams, 
Marks,  and  the  live  stock  company  are  under 
It.  Defendant  Altnow  claims  a  right  to  the 
waters  of  the  Warm  Springs  creek  prior  in 
time  to  that  of  the  plaintiffs  by  reason  of  an 
appropriation  alleged  to  have  been  made  In 
1883,  and  as  riparian  proprietor. 

Before  considering  the  legal  rights  Involv- 
ed, it  Is  important  to  ascertain  the  date  of 
settlement  and  title  of  the  parties  and  their 
predecessors  in  interest,  the  time  of  the  con- 
struction of  the  several  ditches,  and  the 
amount  of  land  under  each  ditch  which  is 
entitled  to  water  therefrom  for  irrigation. 

Stewart's  Land.  The  land  owned  by  plain- 
tiff Stewart,  which  is  nearest  the  head  of  the 
Stewart  ditch,  was  occupied  hy  one  Prime  in 
1883.     Prime  died  a  short  time  thereafter,  and 
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on  October  29,  1S84,  his  widow  filed  on  the 
same  as  a  homestead,  alleging  settlement  Oc- 
tober 15th  of  that  year.  In  1887  she  relin- 
quished her  filing,  sold  her  improrements,  in- 
cluding all  water  rights,  to  plaintiff  Stewart, 
who  filed  on  the  land  as  a  soldier's  home- 
stead, and  afterward  obtained  title. 

Williams'  Land.  The  160  acres  adjoining 
the  Stewart  farm  on  the  south  were  settled 
upon  by  Albert  Glttings  and  F.  M.  Glbler, 
and  the  north  half  thereof  was  filed  on  by 
Glttings  as  a  timber  culture  claim  April  18, 

1883,  and  the  south  half  by  Glbler  January 
27th  of  the  same  year.  Both  these  filings 
were  subsequently  relinquished,  and  the  land 
filed  on  February  26,  1895,  by  James  A.  Glt- 
tings, who  also  relinquished  hla  filing,  and  it 
was  again  filed  on  April  18,  1898,  by  Hyrum 
WilliamB,  as  a  homestead,  and  patent  was 
issued  to  him,  and  he  afterwards  deeded  it  to 
the  present  plaintiff  Williams.  South  of  the 
Glbler  and  Glttings  tract  Is  160  acres  filed  up- 
on by  N.  E.  Duncan  as  a  homestead  May  29, 

1884,  patented  to  him  Norember  2,  1891,  and 
thereafter  sold  to  H.  A.  Williams,  father  of 
the  present  plaintiff.  East  of  the  Duncan 
homestead  is  80  acres,  filed  on  by  Duncan  as  a 
timber  culture  claim  on  September  24,  18S3. 
He  subsequently  relinquished  this  filing,  and 
on  October  13,  1896,  it  was  filed  on  as  a  home- 
stead by  plabitlff  Williams,  and  patent  subse- 
quently issued  to  him. 

Pacific  Live  Stock  Company's  Land.  South 
of  the  Dimcan  claim  is  160  acres,  filed  on  as 
a  pre-emption  by  Albert  Elliott  December  12, 
1883;  alleged  settlement  October  1st  of  that 
year.  The  land  was  subsequently  patented 
to  Sailott,  and  by  him  conveyed  to  the  live 
stock  company.  West  of  the  Elliott  tract  are 
120  acres,  filed  on  by  plaintiff  Stewart  as  a 
pre-emption  August  24,  1884,  and  subsequent- 
ly deeded  by  him  to  the  live  stock  company. 

Marks'  Land.  Plaintiff  Marks  owns  320 
acres  east  of  that  belonging  to  the  live  stock 
company.  Of  this  160  acres  were  filed  on  by 
Madison  Elliott  as  a  pre-emption  December 
12,  1883;  alleging  settlement  October  1,  of 
that  year.  The  land  was  subsequently  pat- 
ented to  Elliott,  and  by  him  conveyed  to 
Marks.  On  the  remaining  160  acres  80  were 
filed  on  by  Madison  Elliott  as  timber  culture 
claim  October  6,  1884.  The  filing  was  sub- 
sequently relinquished  by  Elliott,  and  the 
land,  together  with  the  additional  80  acres, 
was  filed  on  by  Kenyon  as  a  homestead  Janu- 
ary 30,  1891,  and  subsequently  patented  to 
bim  and  conveyed  to  Marks. 

Altnow's  Land.  Defendant  Altnow  Is  the 
owner  of  400  acres  at  the  head  of  Warm 
Springs  creek,  some  miles  above  the  head  of 
the  Stewart  and  Duncan  ditches.  240  acres 
of  this  land  were  filed  on  by  him  as  a  desert 
land  claim  September  25,  1883,  and  final 
proof  made  September  10,  1886.  The  re- 
maining 160  acres  were  settled  on  by  his 
brother  John  Altnow  September  1,  1883,  as 
a  pre-emption,  and  filed  on  September  25tb, 


and  final  proof  made  January  7,  1884.  He 
afterwards  received  patent  to  the  same,  and 
conveyed  to  his  brother,  the  defendant 

Stallard's  Land.  Defendant  Stallard  owns 
480  acres  above  the  bead  of  the  Stewart  and 
Duncan  ditches  and  below  the  land  of  his 
codefendant  Altnow.  ICO  acres  of  this  were 
filed  on  by  bim  as  a  pre-emption  October 
1883,  but  changed  to  a  homestead  in  October, 
1885.  160  acres  of  the  remainder  were  filed 
on  by  W.  J.  South  as  a  homestead  on  May 
28,  1888,  and  subsequently  patented  to  South 
and  conveyed  by  him  to  Stallard.  The  re- 
mainder was  filed  on  by  Thomas  Delaney  as 
a  pre-emption  October  25,  1883,  and  by  him 
subsequently  conveyed  to  Stallard. 

Robbins'  Land.  Defendant  Robblns  owns 
SO  acres  east  of  the  lower  part  of  Stallard's 
property,  which  were  filed  on  as  a  pre-emp- 
tion by  Taylor  on  December  19,  1888,  and 
subsequently  patented  to  Taylor,  and  by  bim 
conveyed  to  Robbins. 

Stewart's  Ditch.  On  July  23, 1883,  William 
Prime,  who  occupied  the  land  now  owned  by 
plaintiff  Stewart,  filed  and  bad  recorded  in  the 
county  records  a  notice,  claiming  300  inches 
of  water  for  irrigation  purposes,  to  be  taken 
out  near  the  head  of  the  present  Stewart 
ditch.  In  October  of  that  year  Glbler  settled 
on  a  tract  of  land  below  Prime,  and  Stewart 
settled  two  miles  farther  down  on  land  now 
owned  by  the  live  stock  company.  They  both 
testify  that  when  they  came  to  the  coimtry 
they  saw  Prime's  water  notice  posted  on  a 
stake  in  the  stream  at  the  proposed  point  of 
diversion,  and  12  or  15  feet  of  ditch  had  been 
dug.  In  the  following  spring  Glttings,  Glb- 
ler, and  Stewart  Joined  with  Prime  In  the 
completion  of  the  ditch,  and  the  water  -was 
turned  in  and  used  by  them  that  season  for 
irrigation.  The  ditch,  as  originally  construct- 
ed, was  1%  or  2  miles  long.  Raleigh  Stewart 
says  it  was  3  feet  wide  and  1%  feet  deep, 
and  Glbler,  that  it  was  3  feet  wide  and  2  or 
2^2  feet  deep.  Defendant  Stallard,  who  has 
known  the  ditch  from  the  time  It  was  con- 
structed, says  it  would  carry  as  much  water 
when  first  built  as  it  now  does,  and  Mr.  Fox, 
a  civil  engineer,  who  measured  It  Just  before 
the  commencement  of  this  suit  testifies  that 
the  present  capacity  Is  3.24  second  feet  or 
102  Inches.  Water  was  used  through  this 
ditch  by  Prime,  Glbler,  Gittlngs,  and  Stewart 
to  Irrigate  garden  and  small  fields  of  grain 
on  their  respective  places  in  1884,  and  the 
area  of  Irrigable  ground  has  been  increased 
by  them  and  their  successors  In  Interest  from 
year  to  year  since  the  construction  of  the 
ditch,  except  on  Stewart's  pre-emption,  and 
no  water  has  been  used  on  it  through  the 
ditch  since  the  live  stock  company  acquired 
title  thereto  in  1887.  The  evidence  Is  not 
clear  as  to  the  amount  of  land  in  cultivation 
under  the  ditch  at  the  time  this  suit  was  com- 
menced, or  the  quantity  of  water  necessary 
for  its  successful  irrigation.  The  court  below 
found  that  1^4  second  feet  or  50  Inches  were 
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sufficient  for  that  purpose,  and  this  is  prob- 
ably as  near  tbe  fact  as  can  be  ascertained 
from  tbe  evidence. 

Duncan's  Oitcb.  Duncan's  notice  of  an  in- 
tention to  appropriate  400  inches  of  water  for 
irrigation  purposes  was  dated  August  25, 18S3, 
and  filed  August  30tb  of  tbat  year;  but  tbe 
plaintiffs  claim  tbat  actual  worlc  was  com- 
menced on  the  ditch  early  in  July  preceding, 
while  defendants  contend  that  tbe  first  work 
was  done  in  18S4,  and  tbe  ditch  was  not  com- 
pleted until  later.  Upon  this  point  the  evi- 
dence is  in  much  confusion,  and  consists 
principally  of  the  testimony  of  witnesses  con- 
cerning events  which  happened  many  years 
ago.  It  is  therefore  difficult  to  arrive  at  a 
satisfactory  conclusion.  Madison  Blllott  tes- 
tifies that  he  settled  on  a  tract  of  land  now 
owned  by  plaintiff  Marks  in  1SS3,  and  helped 
dig  the  Duncan  ditch:  that  the  survey  for 
the  ditch  was  begun  tbe  10th  of  July,  18S3, 
and  work  commenced  by  tbe  15th  of  that 
month,  and  that  atiout  two  months'  work  for 
two  men  was  done  tliat  year;  that  tbe  ditch 
was  completed  to  the  Duncan  place  the  next 
year,  and  water  turned  into  it  for  irrigation 
purposes,  and  was  entirely  completed  the  suc- 
ceeding year;  ttiat  it  was  tbe  intention  of 
the  parties  constructing  tbe  ditch  to  appro- 
priate water  for  tbe  irrigation  of  ail  the  land 
now  under  the  ditch;  tbat  the  principal  rea- 
son the  witness  has  for  remembering  the  date 
is  that  his  child  died  on  tbe  17th  of  July, 
1883,  and  he  first  heard  about  it  while  be 
was  working  on  the  ditch.  Gibler  testifies 
that  be  came  to  tbe  valley  in  October,  1883, 
looking  for  land,  and  tbat  Duncan  told  bim 
tbat  there  was  a  piece  of  land  adjoining  bis 
which  be  could  take  up;  that  witness  asked 
about  water,  and  Duncan  said  he  had  a  ditch 
already  commenced  on  which  he  and  tbe  El- 
liotts bad  done  some  work,  and  if  agreeable 
to  them  he  (Gibler)  could  have  an  interest  in 
It ;  tbat  Gittings  bad  80  acres  Just  above  the 
land  settled  on  by  witness,  and  it  was  un- 
derstood tbat  he  also  was  to  have  a  one-fifth 
Interest  in  the  ditch  and  the  water  flowing  In 
It,  and  that  Gittings  did  tbe  work  for  him- 
self and  wltaess;  that  they  constructed  the 
ditch  in  1884  to  the  Elliotts'  land,  and  they 
(Elliotts)  raised  a  small  crop  and  garden  tbat 
year;  that  he  (witness)  used  no  water  through 
tbe  ditch  for  Irrigation  until  1885,  when  he  ir- 
rigated 13  or  14  acres;  and  that  he  sold  out 
in  1894  or  1895,  and  had  at  tbat  time  15  or  16 
acres  in  cultivation.  Plaintiff  Stewart  came 
to  tbe  valley  in  either  September  or  October, 

1853,  and  settled  upon  the  land  near  the 
month  of  Otis  creek.  Tbe  first  work  be  saw 
done  on  the  Duncan  ditch  was  in  1884,  in 
June  or  July,  and  it  was  completed  to  tbe 
Duncan  place  in  1S85.  Raleigh  and  Charley 
Stewart  first  noticed  tbe   Duncan  ditch  in 

1854,  and  in  August  of  that  year  saw  Elliott 
and  Duncan  at  work  on  It  At  that  time  they 
bad  t>etween  a  quarter  and  half  a  mile  dug, 
but  no  water  had  been  turned  in.  Defendant 
Stallard  testifies  that  be  came  to  Otis  valley 


In  1883,  and  has  lived  there  ever  since;  tbat 
Duncan  did  not  move  on  his  place  to  reside 
permanently  until  June  or  July,  1884,  but 
built  a  small  cabin  the  fall  before;  tbat  tbe 
survey  of  the  Duncan  ditch  was  made  in 
August  or  September,  1884,  and  some  work 
done  on  It  that  year,  but  no  water  turned  in ; 
that  the  ditch  was  completed  to  tbe  Duncan 
place  in  1885,  and  to  the  Elliott  place  in 
1887,  and  the  first  crops  raised  by  Duncan  were 
in  1886.  W.  Allen  says  tbat  In  1885  he  was 
driving  a  band  of  stock  through  the  country 
and  camped  on  Otis  creek  below  the  Duncan 
place,  and  there  was  no  ditch  there  at  that 
time,  and  he  had  to  bring  bis  stock  back  to 
the  creek  for  water.  Mrs.  Gittings  says  that 
she  lived  In  the  house  or  cabin  built  by  Dun- 
can during  tbe  winter  of  1883-84,  and  until 
the  fall  of  1884,  and  no  work  had  been  done 
on  tbe  ditch  that  fall  at  the  bead,  and  that 
Duncan  boarded  with  her  while  he  was  work- 
ing on  the  ditch.  John  Stemler  testifies  that 
he  worked  on  this  ditch  about  a  quarter  of  a 
mile  below  the  head  14  days  in  April,  1885, 
and  preduced  a  memorandum  book  in  which 
he  had  account  of  his  work,  and  that  at  tbat 
time  there  was  no  ditch  below  tbe  i>oint  where 
be  was  working,  and  no  water  bad  been  turn- 
ed into  the  ditch.  There  were  other  wit- 
nesses who  testified  that  the  ditch  was  not 
begun  until  late  in  the  summer  of  1884,  and 
was  not  completed  or  water  turned  in  until 
the  next  year.  Allen,  Robertson,  Stallard, 
Mrs.  Gittings,  and  South  testified  positively 
that  the  ditch  was  not  begun  until  that  time. 
Madison  Elliott  and  Gibler  are  tbe  only  wit- 
nesses who  testify  that  the  work  was  com- 
menced in  1883.  Elliott  says  it  was  begun 
that  year  and  finished  to  the  Duncan  place  the 
next.  Tbe  relation  of  these  events  one  to 
tbe  other  is  no  doubt  correct,  but  Mrs.  Git- 
tings, Stallard,  Stemler,  and  others  testify 
that  the  ditch  did  not  reach  the  Duncan  tid 
until  1885,  and  it  is  quite  probable  tbat  ElUutt 
is  mistaken  one  year  in  his  dates.  Gibler  tes- 
tifies tbat  after  he  came  to  tbe  country  he 
asked  Duncan  about  water,  and  Duncan  told 
him  he  had  commenced  the  construction  of  a 
ditch,  and  that  if  tbe  Elliotts  did  not  object 
be  (Gibler)  might  have  an  interest  therein, 
if  he  would  help  complete  it  He  is  not  very 
definite  as  to  the  date  of  this  conversation, 
and  in  view  of  tbe  fact  that  Duncan  did  not 
begin  to  reside  on  his  land  until  the  summer 
of  1884,  and  the  further  fact  that  Gibier's 
first  use.of  the  water  was  in  1865,  it  is  quite 
reasonable  that  the  conversation  alluded  to 
occurred  in  the  fall  of  1884,  at  which  time 
all  the  witnesses  agree  that  Duncan's  ditch 
had  been  commenced.  Upon  the  whole  testi- 
mony we  are  of  tbe  opinion  that  the  court 
below  was  right  in  finding  that  the  Duncan 
ditch  was  not  begun  until  1884.  It  had  a 
capacity  at  the  time  of  Its  construction  of  10 
second  feet,  but  has  since  widened  and  deep- 
ened by  erosion  until  its  present  capacity  is 
17.4  second  feet.  Tbe  ditch  was  constructed 
and  water  diverted  through  It  by  Duncan, 
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Gibler,  Gittings,  and  the  two  Elliotts  for  the 
purpose  of  Irrigation,  and  Elliott  testified  that 
it  was  the  intention  of  the  parties  to  Irrigate 
all  the  land  now  under  the  ditch.  The  court 
below  found  that  by  due  diligence  and  within 
a  reasonable  time  tlie  original  appropriators 
and  their  successors  in  Interest  had  in  culti- 
vation only  a  sufHclent  quantity  of  land  to 
require  the  use  of  S%  second  feet  and  limited 
the  rights  of  the  owners  of  the  ditch  to  that 
quantity.  This  conclusion  was  reached  on  the 
ground  that  at  the  time  of  the  appropriation 
the  appropriators  had  no  Intention  of  using 
the  water  on  the  Duncan  timber  claim,  the 
Gibler  and  Gittings  land,  or  the  Madison  El- 
liott timber  culture.  Gibler  and  Gittings  as- 
sisted In  the  construction  of  the  ditch,  and 
It  was  understood  by  the  parties  that  they 
should  each  have  a  one-flfth  interest  therein, 
and  In  1885  water  was  used  from  It  to  ir- 
rigate part  of  their  land,  and  no  reason  Is 
suggested  why  such  land  should  now  be  ex- 
cluded. The  Duncan  and  Elliott  timber  cul- 
ture claims  were  not  filed  on  for  some  time 
after  the  parties  had  made  their  filings  on 
their  pre-emption  claims;  but  Elliott  says  it 
was  the  Intention  to  use  the  water  for  Irrigat- 
ing all  the  land  now  under  the  ditch,  and  the 
ditch,  as  constructed,  passed  through  both 
these  claims,  and  it  seems  to  us  that  there  is 
a  clear  manifestation  of  an  Intention  to  use 
the  water  Intended  to  be  appropriated  In  ir- 
rigating land  under  the  ditch  on  the  timber 
claims.  The  appropriation  was  made  In  1884, 
and  from  that  time  until  1903  water  has  been 
used  through  the  ditch  by  the  appropriators 
and  their  successors  in  Interest,  without  ob- 
jection, for  the  purpose  of  Irrigating  land  on 
such  claims,  and  before  they  should  be  de- 
prived of  the  right  to  do  so  It  ought  clearly  to 
appear  that  the  water  has  been  put  to  a  use 
not  originally  contemplated,  or  more  has  been 
uscil  than  Is  necessary  for  the  puriwse  for 
which  It  was  appropriated.  At  the  time  of  the 
appropriation  Elliott  was  the  only  party  In- 
terested In  the  ditch  who  had  filed  on  any 
land.  The  filings  of  all  the  others  were  made 
subsequent  thereto,  and  therefore  the  dates  of 
such  filings  are  not  conclusive  evidence  of  the 
purpose  and  Intent  of  the  parties  making  the 
appropriation.  The  amount  of  water  to  which 
the  owners  of  the  Duncan  dltcli  are  entitled 
should,  we  tbinlc,  be  increased  from  that  al- 
lowed by  the  court,  below  to  an  amount  suffi- 
cient to  irrigate  the  land  under  the  ditch 
on  the  Gibler  and  Gittings  claim  and  the  Dun- 
can and  Elliott  timber  claim.  No  accurate 
measurement  of  the  area  of  the  cultivated 
land  under  the  ditch  seems  to  have  been  made, 
and  no  very  definite  estimate  Is  given  by  any 
of  the  witnesses,  but,  as  near  as  we  can  as- 
certain from  the  testimony,  the  amount  should 
be  increased  50  Inches  or  V/i  second  feet. 

Altnow  Appropriation.  Defendant  Altnow 
owns  400  acres  of  land  at  the  head  of  Warm 
Springs  creelt,  and  above  the  intake  of  the 
Stowarf  and  Duncan  ditches.  100  acres  of 
.this  were  filed  on  as  a  pre-emiitlon  by  his 


brother  John  Altnow  In  September,  1883,  and 
after  final  proof  It  was  conveyed  to  defend- 
ant. The  remaining  240  acres  were  filed  on 
the  same  day  by  defendant  under  the  desert 
land  act,  and  title  subsequently  acquired  by 
him.  Warm  Springs  creek  has  Its  prlncli)at 
source  of  supply  in  a  group  of  perpetual 
springs  near  the  north  line  of  the  John  Alt- 
now pre-emption,  and  flows  southwesterly 
through  such  pre-emption,  and  then  diagonal- 
ly through  the  desert  claim  of  defendant.  De- 
fendant's house  Is  on  the  John  Altnow  pre- 
emption. Near  the  house  are  two  or  three 
small  springs,  which  form  a  reservoir  or 
pond,  from  which  a  stream  runs  into  the 
main  stream  a  short  distance  below  Its  head. 
The  stage  road,  the  principal  thoroughfare  of 
the  country,  runs  practically  north  and  south 
along  the  east  side  of  defendant's  land,  and 
between  it  and  the  creek  Is  a  level  tract 
which  has  been  reduced  to  a  state  of  cultiva- 
tion, and  is  Irrigated  by  water  from  the  creek. 
The  land  on  the  west  side  of  the  stream  Is 
high  bench  land,  and  cannot  be  reached  with 
water  from  the  stream,  except  by  raising  it 
20  or  30  feet  by  means  of  a  dam.  In  the 
spring  of  1883  defendant  occupied  the  land 
afterwards  taken  by  his  brother  as  a  pre-emp- 
tion, and  in  July  of  that  year  built  a  small 
dam  in  the  creek  at  the  junction  of  the  main 
stream  and  the  one  leading  from  the  springs 
near  his  house,  and  constructed  a  ditch  2  or 
3  feet  wide  and  perhaps  12  or  14  Inches  deep, 
through  which  he  turned  water  onto  the  laud 
between  the  stream  and  the  stage  road  to 
wash  out  the  alkali  and  pi-epare  it  for  culti- 
vation. .\bout  the  time  he  commenced  work 
on  the  dam  and  ditch,  or  perhaj)s  a  short 
time  afterwards,  he  filed  for  record  in  the 
county  clerk's  office  a  notice  of  an  intention 
to  apiiroprlate  400  inches  of  water,  to  be  tak- 
en out  at  or  near  the  junction  of  the  two 
channels  referred  to,  for  Irrigation  purposes. 
No  croi)s  were  raised  In  1883,  but  the  water 
diverted  was  used  to  render  the  land  fit  for 
cultivation,  and  the  next  year  a  small  area 
was  actually  cultivated.  The  capacity  of  the 
ditch  and  the  amount  of  water  diverted  is 
difficult  to  ascertain  from  the  testimony.  Mr. 
Altnow  says  he  took  out  all  the  water  and 
distributed  it  over  the  land,  intending  to  use 
It  on  both  the  Altnow  pre-emption  and  his 
desert  claim,  and  has  since  so  used  It.  Mr. 
Allen,  who  seems  to  have  been  somewhat  fa- 
miliar with  the  situation,  says  that  the  de- 
fendant took  out  all  the  water  he  could.  Mr. 
Drake,  who  assisted  In  building  the  dam  and 
ditch,  testifies  that  they  turned  out  ail  the 
water  from  the  stream  Into  a  slough,  and 
that  it  ran  back  into  the  creek  2(X)  rods  below 
the  dam.  and  he  never  saw  defendant  use  any 
of  the  water ;  that  afterwards  the  ditch  was 
extended  by  some  person,  he  does  not  remem- 
ber whom.  Mr.  Fredericks  testifies  that  In 
the  fall  of  1883  he  and  John  Altnow  worked 
on  the  ditch  and  dam,  and  "fixed  It  so  it 
would  hold  all  the  water,  and  built  the  dam 
hlgher,^aud  made  it  as  tight  as  we  could,  and 


Digitized  by 


Google 


OrO 


WILLIAMS  V.  ALTNOW. 


207 


tried  to  get  all  the  water  out  of  the  stream" ; 
that  the  ditch  where  he  worked  was  8  or  10 
rods  long,  and  took  the  water  out  on  the 
land  between  the  creek  and  the  stage  road, 
and  It  was  used  for  irrigating  the  natural 
grasses  and  preparing  the  land  for  future 
use ;  that  he  did  not  remember  how  much 
land  was  under  the  ditch,  and  did  not  pay 
any  particular  attention  to  it  at  the  time,  but 
there  were  about  80  acres  under  it  In  hay, 
timothy,  alfalfa,  and  different  kinds  of  grain ; 
that  there  is  another  ditch  on  the  same  side 
higher  up,  and  that  it  reaches  the  land  not 
covered  by  the  lower  ditch ;  that  he  (witness) 
worked  the  same  fall  on  another  dam  in  the 
creek,  200  rods  above  the  first,  to  raise  the 
water  so  it  could  be  taken  out  by  a  ditch  and 
Into  the  reservoir  near  the  house.  John 
Robertson  says  that  he  saw  Altnow  using  wa- 
ter out  of  the  ditch  In  July  or  August,  1883 ; 
that  he  was  taking  it  out  of  a  ditch  at  the 
lower  fork  of  the  stream,  and  spreading  it  out 
over  some  alkali  land ;  that  in  the  spring  of 
1884  Altnow  constructed  a  dam  or  reservoir 
near  the  house,  and  has  taken  a  ditch  from 
it,  carrying  water  on  to  his  land;  that  he 
was  using  the  water  to  irrigate  about  125 
acres  In  1883,  and  which  has  since  been  ex- 
tended to  160  or  170  acres ;  and  that  be  has 
been  Irrigating  that  amount  for  12  or  14 
years.  It  thus  appears  that  Mr.  Altnow  initi- 
ated an  appropriation  in  July,  1883,  but  at 
that  time  did  not  own  the  land  upon  which  he 
proposed  to  apply  the  water,  nor  does  it  ap- 
pear that  be  at  any  time  intended  to  acquire 
title  to  the  laud  subsequently  filed  on  by  his 
brother;  but  the  purpose  of  the  appropria- 
tion in  the  beginning  was  to  irrigate  the  land 
below  the  head  of  the  ditch  on  the  east  side 
of  the  stream  and  lying  between  the  creek 
and  the  stage  road,  and  the  first  use  made 
of  the  water  was  to  wash  out  the  alkali 
and  prepare  the  land  for  cultivation.  Dur- 
ing the  first  year  the  water  was  used  on  a 
small  part  of  the  land,  but  work  was  contin- 
ued and  Increased  from  year  to  year  until 
practically  all  the  land  on  the  Altnow  pre- 
emption and  desert  claim  imder  the  ditches 
bas  been  put  into  a  state  of  cultivation.  Mr. 
Altnow  says  that  there  are  now  about  190 
acres  being  Irrigated  from  the  water  thus  ap- 
propriated. Mr.  Robertson  places  ttie  amount 
from  160  to  170  acres,  and  Mr.  Albert  Altnow 
at  about  150 ;  but  none  of  the  witnesses  seg- 
regate the  land  on  the  desert  land  claim,  ir- 
rigated from  the  ditch,  from  that  on  the  pre- 
emption. The  evidence  Indicates  that  the 
acreage  of  Irrigable  land  was  increased  from 
year  to  year  until  15  or  16  years  ago,  when 
It  was  all  reduced  to  a  state  of  cultivation, 
and  there  had  been  no  increase  in  the  amount 
of  water  used  up  to  1003,  when  defendant 
constructed  the  reservoir  and  a  ditch  leading 
therefrom  for  the  purpose  of  using  the  water 
<m  the  bench  land  west  of  the  stream.  Th# 
court  below  held,  as  we  understand  It,  that 
the  right  to  use  the  water,  appropriated  by 
bim  was  confined  to  the  amount  necessary  to 


the  beneficial  use  on  the  John  Altnow  pre- 
emption claim,  being  1%  second  feet. 

Stallard's  and  Robblns'  Rights.  All  of  de- 
fendant Stallnrd's  land,  except  160  acres,  is 
situated  on  Otis  creek  above  the  mouth  of 
Warm  Springs  creek,  and  is  not  afCected  by 
this  controversy.  It  Is  admitted  that  as  long 
as  there  is  any  water  running  In  Otis  creek 
above  the  mouth  of  Warm  Springs  creek 
there  Is  enough  for  the  use  of  all  parties.  It 
is  only  after  Otis  creek  al>ove  that  point  be- 
comes dry  in  the  early  summer  that  there  is 
a  shortage  of  water.  The  100  acres  referred 
to  were  filed  on  by  Stallard  as  a  homestead 
in  October,  l88o,  and  In  that  year  he  took  out 
a  ditch  from  Warm  Springs  creek  above  his 
land,  and  diverted  water  for  the  irrigation  of 
120  acres,  and  has  continued  since  to  so  use 
It.  But  his  use  did  not  in  any  way  Interfere 
with  the  rights  of  the  plaintiffs  until  after 
the  defendant  Altnow  constructed  his  dam 
at  the  bead  of  the  stream  In  1903.  In  1885 
Robblns  took  out  a  ditch  from  Warm  Springs 
creek  with  which  he  has  since  Irrigated  about 
30  acres  of  land,  but  his  use  bas  not  Interfere 
ed  with  the  rights  of  plaintiffs. 

Having  thus  ascertained  the  priority  of 
the  respective  parties  as  nearly  as  we  can 
from  the  evidence,  it  remains  to  consider 
briefly  the  legal  questions  involved.  It  is 
claimed  at  the  outset  that  plaintiffs'  com- 
plaint should  be  dismissed  t>ecause  there  is 
no  proof  that  tbelr  rights  have  been  inter- 
fered with  at  any  time.  The  evidence  shows 
that  prior  to  the  year  1903  there  was  no  con- 
troversy between  the  settlers  in  Otis  Valley 
over  the  water  of  Otis  creek  and  the  tribu- 
taries thereof,  but  In  that  year  defendant  Alt- 
now completed  the  construction  of  his  dam 
at  the  head  of  Warm  Springs  creek,  cut  off 
the  flow  of  water  for  about  10  or  15  days, 
while  the  reservoir  was  being  filled,  during 
which  time  plaintiffs  were  deprived  of  the 
use  of  the  water  when  it  was  needed  by 
them.  Jlr.  Patterson,  who  was  in  charge  of 
the  irrigation  for  plaintiff  Williams,  says  that 
there  was  aliout  half  enough  water  in  the 
Duncan  ditch  in  that  season  to  irrigate  the 
land  under  it,  and  this  shortage  was  caused 
by  the  Alluow  dam.  The  construction  of  this 
dam  was  not  only  for  the  purpose  of  impound- 
ing the  water  for  use  on  the  east  side  of  Otis 
creek  where  it  had  been  used  since  the  date 
of  the  original  appropriation  In  1883.  but  was 
for  the  purpose  of  reaching  the  high  bench 
land  on  the  west  side  of  the  creek  which, 
could  not  otherwise  l>e  irrigated.  The  con- 
struction of  the  dam  and  impounding  of  the 
water,  together  with  the  assertion  of  the 
right  to  use  it  on  the  bench  laud,  was  a 
threatened  injury  to  the  plaintiffs,  and,  to- 
gether with  tiie  actual  fact  that  there  was 
a  shortage  of  water  in  1903,  caused,  as  the 
witnesses  testify,  by  the  dam,  is  clearly  suf- 
ficient to  entitle  plaintiffs  to  resort  to  a  court 
of  equity  for  relief,  and  to  have  the  rights 
of  all  parties  claiming  an  interest  in  tiie  wa- 
ter of  the  stream  adjudicated  aud  determiu- 
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ed.  It  is  true  the  eTidence  shows  that  there 
has  been  no  shortage  In  the  Stewart  ditch,  and 
that  perbaps  some  of  the  defendants  bad  not 
Interfered  with  plaintiffs'  rights;  but  since  It 
was  necessary  for  tbem  to  bring  a  suit 
against  defendant  Altuow  to  have  their  re- 
spective rights  determined,  and  which  neces- 
sarily Involved  the  entire  water  of  the 
stream.  It  Is  proper  that  the  owners  of  the 
Stewart  dltcb  and  the  other  parties  claiming 
rights  In  the  stream  should  be  made  parties, 
and  it  is  immaterial  whether  they  Joined  as 
plaintiffs  or  defendants. 

It  Is  next  insisted  by  defendant  Altnow 
that  the  court  below  erred  in  finding  that  be 
only  had  a  right  to  1%  second  feet  or  75  inch- 
es of  water  as  prior  approprlator.  This  con- 
clusion seems  to  have  been  based  on  the  the- 
ory that  he  was  not  entitled  to  use  the  wa- 
ter or  any  part  of  it  for  irrigating  land  ou 
his  desert  claim,  but  that  his  rights  were 
confined  to  his  land  under  the  ditch  on  the 
John  Altnow  pre-emption.  In  this  we  think 
the  court  erred.  Whether  Altnow's  appro- 
priation dates  from  July,  1883,  the  time  the 
Initial  steps  were  taken,  or  from  September 
of  that  year,  when  his  brother  John  filed  on 
the  pre-emption,  is  immaterial.  In  either 
event  It  is  prior  In  time  and  right  to  the  ap- 
propriations made  through  the  Stewart  and 
Duncan  ditches,  and  to  the  rights  of  defend- 
ants Stallard  and  Robbins,  and  gave  to  Alt- 
now and  his  predecessor  in  Interest  a  prior 
right  to  a  sufficient  amount  of  water  to  Irri- 
gate the  land  to  which  it  was  Intended  to  be 
applied  at  the  time  of  the  appropriation, 
whether  it  was  on  the  desert  land  claim  or 
the  pre-emption.  By  the  desert  land  act  a 
claimant's  right  to  water  for  irrigation  and 
reclamation  must  depend  upon  a  bona  fide 
prior  appropriation  (section  1,  Act  March  3, 
1887,  c.  107,  19  Stat.  377  [U.  S.  Comp.  St 
1001,  p.  1.'548]  6  Fed.  St.  Ann.  p.  393),  but 
there  is  nothing  in  the  act  which  requires 
that  the  appropriation  should  be  from  one 
stream  or  source  of  supply,  or  which  denies  a 
settler  the  right  to  use  on  such  claim  wa- 
ter to  which  he  has  a  bona  flde  right  by 
prior  appropriation  from  any  source.  The 
land  on  defendant  Altnow's  desert  claim 
which  he  irrigates  with  water  taken  from 
the  stream  on  the  pre-emption  claim  of  his 
brother  is  not  under  the  ditch  from  Cotton- 
wood creek,  and  cannot  be  reached  by  it. 
We  think  it  clear,  therefore,  that  Altnow  la 
entitled  to  the  first  right  to  water  sufficient 
to  Irrigate  the  land  belonging  to  him  on  the 
east  side  of  the  stream  and  under  the  ditches, 
whether  on  the  pre-emption  or  desert  claim. 
And  as  there  seems  to  be  no  substantial  con- 
troversy about  the  number  of  acres  so  irri- 
gated, or  the  quantity  of  water  necessary  for 
an  acre,  we  conclude  that  the  amount  of  wa- 
ter to  which  he  Is  entitled,  when  necessary 
for  irrigation  purposes,  Is  3%  second  feet,  or 
150  Inches.  But  he  has  the  right  to  use  the 
water  only  when  necessary,  and  cannot  be 
permitted  to  obstruct  or  retard  the  natural 


flow  of  the  stream  when  the  water  Is  not  so 
needed  by  means  of  dams,  reservoirs,  or  oth- 
er obstructions  to  the  Injury  of  the  lower 
proprietors.  One  who,  with  an  intention  to 
put  water  to  some  beneficial  use,  existing  or 
contemplated,  diverts  It  from  a  stream  or 
other  natural  source  of  supply,  and  makes 
an  application  thereof  within  a  reasonable 
time,  has  a  prior  right  to  use  a  sufficient 
quantity  of  water  so  diverted  to  supply  his 
needs,  not  to  exceed  the  amount  of  his  ai>- 
proprlatlon,  superior  to  the  right  of  subse- 
quent appropriators,  locators,  or  grantees, 
and  he  may  change  the  point  of  diversion  or 
the  place  of  use  so  long  as  it  does  not  prej- 
udice the  rights  of  subsequent  claimants. 
Bolter  V.  Garrett.  44  Or.  304,  75  Pac.  142;  Me- 
Call  V.  Porter,  42  Or.  49,  70  Pac.  820,  71  Pac. 
976;  Long  on  Irrigation,  {  50.  But  when  his 
needs,  as  measured  by  his  original  appropria- 
tion, have  been  supplied,  or,  when  the  wa- 
ter Is  not  actually  required  or  used  by  him. 
It  Is  at  the  disposition  of  others,  according  to 
their  respective  rights,  and  he  must  permit 
It  to  flow  down  to  them  as  It  is  wont  to  flow. 
Nevada  Ditch  Co.  v.  Bennett  30  Or.  59,  45 
Pac.  472,  60  Am.  St.  Rep.  777;  Bolter  v.  Gar- 
rett, 44  Or.  304,  75  Pac.  142;  Gardner  v. 
Wright  (Or.)  91  Pac.  28C;  Mann  v.  Parker,  48 
Or.  321,  86  Pac.  598;  Mattis  T.  Hosmer,  37  Or. 
523.  62  Pac.  17.  6.12. 

It  Is  claimed  that  defendant  Altnow  Is  en- 
titled to  the  use  of  water  from  Warm  Springs 
creek  by  right  of  prior  approprlator  to  the 
extent  of  his  original  appropriation,  and  to 
the  surplus  water  in  such  stream.  If  any,  as 
riparian  proprietor,  because  the  filing  of  his 
predecessor  In  Interest  was  the  first  one  made 
on  the  stream.  There  are  several  reasons 
why  this  position  cannot  be  sustained.  In 
the  first  place.  In  the  opinion  of  the  writer, 
it  Is  doubtful  whether  the  owner  of  land 
through  which  a  nonnavlgable  stream  flows 
can  claim  the  right  as  riparian  proprietor 
to  use  the  waters  thereof  for  irrigation  as 
against  subsequent  appropriators  on  the 
stream  below  him.  And,  again,  It  Is  a  serious 
question  whether  the  desert  land  act  does 
not  abolish  the  so-called  modified  doctrine  of 
riparian  rights,  which  gives  to  riparian  pro- 
prietors the  right  to  use  water  for  Irriga- 
tion as  to  all  lands  through  which  nonnavl- 
gable streams  flow,  the  title  to  which  has 
been  acquired  from  the  government  of  the 
United  States  since  the  passage  of  that  act. 
It  declares  that  all  surplus  waters  over  and 
above  that  appropriated  by  the  desert  land 
claimant,  "together  with  the  waters  of  all 
lakes,  rivers,  and  other  sources  of  water 
supply  upon  the  public  lands  and  not  naviga- 
ble, shall  remain  and  be  held  free  for  the  ap- 
propriation and  use  of  the  public  for  Irriga- 
tion, mining,  and  manufacturing  purposes, 
subject  to  existing  rights."  The  government 
of  the  United  States,  as  the  primary  owner 
of  the  soil,  undoubtedly  has  the  right  to 
make  such  provisions  concerning  the  waters 
of  nonnavlgable  streams  thereon,  as  it  deem- 
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ed  proper,  and  It  U  at  least  a  debatable  ques- 
tion whether,  by  the  language  quoted,  Con- 
gress did  not  intend  to  recognize  and  assent 
to  the  appropriation  of  such  waters  in  con- 
troventlon  to  the  oommon-Iaw  doctrine  of  ri- 
parian rights  as  to  persons  subsequently  ac- 
quiring title  from  the  United  States.  United 
States  V.  Rio  Grande  Irr.  Co.,  174  U.  S.  690, 
19  Sup.  Ct.  770,  43  L.  Ed.  1136.  But  it  is  not 
necessary  to  decide  either  of  the  questions 
suggested  at  this  time.  I>efendant  Altnow, 
If  he  Is  entitled  to  use  any  part  of  the  waters 
of  Warm  Springs  creefe  as  riparian  propri- 
etor, has  no  right  thereto  superior  to  the  oth- 
er parties  to  this  litigation.  Otis  creek  flows 
through  the  land  of  all  of  them,  and  their 
rights,  as  riparian  proprietors,  to  the  use  of 
the  waters,  are  equal,  and  one  is  not  superior 
to  the  other.  Every  riparian  proprietor  is 
entitled  to  a  reasonable  use  of  the  water  of 
a  nonnavigable  stream  flowing  through  his 
land,  and,  after  the  natural  wants  of  all  the 
other  riparian  proprietors  hare  been  supplied 
he  may  use  their  corresponding  rights.  Jones 
▼.  Conn,  30  Or.  30,  04  Pac.  855,  65  Pac.  1068, 
64  L.  R.  A.  C30,  87  Am.  St.  Rep.  634.  But  In 
this  respect  the  rights  of  all  the  riparian  pro- 
prietors are  equal,  regardless  of  location  on 
the  stream,  or  date  of  acquiring  title.  There 
can  be  no  priority  of  rights  as  between  ripa- 
rian proprietors.  The  right  of  the  first  set- 
tler is  not  superior  to  that  of  the  last.  No 
one  riparian  proprietor  can  use  the  water  for 
Irrigation  to  the  prejudice  or  injury  of  the  cor- 
relative rights  of  the  others  above  or  below  him 
on  tlie  stream,  unless  he  has  eaoie  prior 'right 
to  divert  It  or  title  to  some  exclusive  enjoy- 
ment. A  riparian  proprietor  has  no  title  to  the 
water  flowing  over  his  land,  but  only  the  right 
to  nse  it  while  It  is  passing  his  place,  and  this 
right  is  subordinate  to  a  corresponding  right 
In  all  the  other  proprietors.  One  proprietor 
cannot  unreasonably  detain  or  give  the  water 
another  direction,  or  use  it  in  any  way  to 
the  injury  of  the  otliers.  It  necessarily  fol- 
lows, therefore,  that  the  nature  and  extent  of 
the  right  of  a  riparian  proprietor  to  the  wa- 
ter of  a  stream  for  irrigation  cannot  t>e  meas- 
ured by  any  definite  or  fixed  rule,  nor  can 
the  amount  of  water  to  which  he  is  entitled 
to  use  for  that  purpose  ordinarily  l>e  definite- 
ly ascertained  or  determined,  although  this 
may  perhaps  be  done  in  exceptional  cases. 
It  is  necessarily  a  varying  quantity,  depend- 
ing upon  the  use  by  other  proprietors,  and 
whether  it  la  an  injury  to  them.  Bach  case 
must  be  decided,  as  it  arises,  upon  its  own 
particular  facts  and  circumstances.  This  dis- 
poses of  the  position  that  defendants  Stallard 
and  Robblns  have  some  superior  claim  to  the 
waters  of  the  stream  because  of  the  priority 
of  their  filings.  There  is  another  reason  why 
defendant  Altnow  cannot  assert  the  right  to 
the  use  of  the  surplus  water  of  the  stream  as 
riparian  proprietor.  It  is  the  settled  law  in 
this  state  that  an  appropriator  of  water  from 
a  stream  flowing  through  his  premises  has 
not  the  right  aa  riparian  proprietor  to  the 
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use  of  the  surplus  for  irrigation,  as  against 
subsequent  claimants.  Low  v.  Schafler,  24 
Or.  239,  83  Pac.  678;  North  Powder  Milling 
Co.  v.  Coughanour,  84  Or.  9,  64  Pac.  228; 
Brown  V.  Baiter,  39  Or.  70.  65  Paa  799,  66 
Pac.  193.  While  the  doctrine  of  prior  appro- 
priation and  riparian  rights  are  not  so  an- 
tagonistic that  they  may  not  exist  in  the 
same  locality  (Crawford  Co.  t.  Hathaway, 
67  Neb.  325,  93  N.  W.  781,  60  L.  B.  A.  889,  108 
Am.  St  Rep.  647),  a  settler  upon  a  nonnavi- 
gable stream  has  an  election  either  to  rely 
upon  his  rights  as  riparian  proprietor  or  to 
malce  an  appropriation  of  the  water  If  it  la 
free  and  subject  to  appropriation,  and  claim 
as  an  appropriator,  but  he  cannot  do  both. 

There  is  considerable  evidence  in  the  recy 
ord  upon  the  question  as  to  whether  the  per- 
manent maintenance  of  the  dam  and  reser- 
voir by  the  defendant  will  necessarily  be  an 
injury  to  the  plaintiffs;  but  we  think  the 
proof  is  not  sufficiently  clear  upon  this  point 
to  Justify  a  decree  requiring  him  to  remove 
the  dam.  It  is  probable  that  it  may  be  main- 
tained and  operated  in  such  a  manner  as  not 
to  injure  the  plaintiffs,  and,  if  so,  defend- 
ant is  entitled  to  nse  it;  but  be  will  be  en> 
Joined  from  using  any  water  from  the  reser- 
voir formed  al>ove  the  dam  on  the  high  or 
bench  land  west  of  the  creek,  when  It  la  need- 
ed by  plaintiffs  or  other  parties  on  the  stream 
below  him. 

A  decree  will  be  entered  in  accordance  with 
this  opinion. 

KINO,  C,  having  been  of  counsel  below, 
did  not  sit  in  this  case. 


DOUST  V.  ROCKY  MOUNTAIN  BELL  TEL- 
EPHONE CO.  et  al. 
(Supreme  Court  of  Idaho.    April  28,  1908.) 

1.  Appeai<— Motion  fob  New  Tbiai>-Statk- 
MENT — Certification. 

Where  numerous  amendments  have  been  al- 
lowed to  a  proposed  statement  on  motion  for  a 
new  trial,  the  statement  should  not  be  certified 
by  the  judge  until  the  proposed  statement  and 
all  amendments  allowed  have  been  eDgrossed. 

2.  Same— Than scBxpT. 

On  an  appeal  from  an  order,  it  must  appear 
that  the  transcript  contains  all  of  the  papers, 
records,  and  other  documents  used  by  the  trial 
judge  or  court  on  the  hearing  of  such  motion. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Di|p 
vol.  3,  Appeal  and  Error,  U  2639-2044.] 

8.  Same — Notice— Advebse  Pasties. 

Where  a  joint  judgment  is  rendered  against 
two  defendants,  and  one  of  them  appeals  and 
tb«  other  does  not,  the  notice  of  appeal  must 
be  served  on  the  latter,  under  the  provisions  of 
section  4808,  Rev.  St.  1887;  he  being  an  ad- 
verse party  within  the  provisions  of  said  section, 
[Ed.  Note.— For  eases  in  point,  see  C«nt.  Dig. 
vol.  2,  Appeal  and  Error,  U  2136-2139.] 

(Syllabus  by  the  Court.) 

Appeal  from  Dlatrict  Court,  Kootenai  Coun- 
ty;  R.  T.  Morgan,  Judge. 

Action  by  Edwin  Doust  against  the  Rocky 
Mountain  Bell  Tel^bone  Company  and  B.  B. 
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Crnne.  Jiidgniout  for  plaintiff,  and,  from  an 
order  denying  a  new  trial,  defendant  tele- 
phone company  apiieals.    Appeal  dismissed. 

H.  P.  Knight  and  Sanders  &  Flynn,  for 
appellant.  Obas.  L.  Ueltuian  and  Ezra  R. 
Whltla,  for  resiKJndent 

SULLIVAN,  J.  This  action  was  brought 
by  the  respondent  against  the  Rocky  Moun- 
tain Bell  Telephone  Company  and  E.  S.  Crane 
to  recover  on  a  check  issued  by  the  telephone 
company  to  the  said  E.  S.  Crane  for  the  sum 
of  $84(i.(>o.  Judgment  was  entered  against 
the  telephone  company  and  said  Crane  for  the 
sum  of  $8!)3.50,  with  interest  thereon  from  the 
date  of  the  judgment.  An  appeal  from  the 
judgment  and  the  order  denying  a  new  trial 
XVU8  taken  by  the  telephone  company,  in  which 
the  said  Crane  did  not  Join,  and  no  notice  of 
tl>p  ai)i)eal  was  sen-ed  on  him. 

Counsel  for  respondent  move  to  dismiss  the 
ap|>enl  on  the  ground  that  no  notice  of  appeal 
had  been  served  on  the  defendant  Crane,  and 
that  no  sufUcient  record  or  transcript  on  ap- 
l>eal  has  ever  been  made,  served,  or  filed  by 
the  appellant ;  that  the  transcript  does  not 
show  that  the  alleged  statement  on  motion 
for  a  new  trial  was  properly  certified  by  the 
■judge  who  tried  said  action;  that  the  tran- 
script on  appeal  does  not  contain  a  sufficient 
or  any  certificate  showing  that  it  contains 
ail  of  the  records  and  papers  submitted  to  and 
used  by  the  district  judge  in  passing  on  the 
motion  for  a  new  trial.  It  appears  from  the 
transcript  that  numerous  amendments  were 
offered  to  the  proposed  statement  on  motion 
for  a  new  trial,  and  the  certificate  of  the 
judge  shows  that  the  amendments  were  al- 
lowed, and  the  statement  settled  "and  order- 
ed to  be  engrossed"  by  the  trial  judge.  This 
court  has  repeatedly  held  that,  where  numer- 
ous amendments  have  been  offered  to  a  pro- 
posed statement  on  motion  for  a  new  trial, 
the  amendments  as  allowed  in  connection 
with  the  proposed  statement  must  be  engross- 
ed before  it  is  settled  as  a  complete  record. 
Pence  v.  Lemp,  4  Idaho,  52C,  43  Pac.  75;  Hat- 
tabaugh  v.  Vollmer,  5  Idaho,  23,  46  Pac.  831 ; 
Crowley  v.  Croesus  G.  &  C.  M.  Co.,  12  Idaho, 
530,  8G  Pac.  536;  2  Spelling  on  New  Trial 
and  App.  Procedure,  8  447.  There  is  not  a 
proper  certificate  to  the  transcript  showing 
that  it  contains  all  of  the  papers,  records  and 
files  used  by  the  trial  judge  In  passing  uix>n 
the  motion  for  a  new  trial.  The  transcript, 
on  an  appeal  from  the  order  denying  a  new 
trial,  must  contain  all  of  the  records  and 
papers  considered  by  the  judge  In  passing 
upon  such  motion.  In  Steve  v.  Bonuere  Fer- 
ry Lumber  Co.  (Idaho)  92  Pac.  36.%  the  court, 
in  passing  upon  the  question  now  under  con- 
sideration, said:  "Under  the  provisions  of 
sections  4443,  4820,  and  4821  of  the  Revised 
Statutes  of  1887,  it  Is  essential  that  one  who 
appeals  from  an  order  granting  or  denying  a 
motion  for  a  new  trial  should  furnish  the 
appellate  court  with  a  proper  certificate  iden- 
tifying the  papers,  records,  files,  and  other 


matter  presented  to  and  used  by  the  trial 
judge  upon  the  hearing  and  consideration  of 
such  motion,  and,  upon  failure  on  the  part  of 
the  api)eliaut  to  furnish  such  certificate,  bis 
appeal  from  the  order  granting  or  refusing 
the  motion  will  be  dismissed." 

It  is  also  contended  that  the  appeal  should 
be  dismissed  for  the  reason  tliat  the  notice 
of  appeal  was  not  served  on  the  defendant 
Crane.  The  transcript  shows  that  the  telephone 
company  and  said  Crane  were  sued  jointly  and 
a  joint  Judgment  was  rendered  against  them 
for  over  $800.  That  being  true,  a  reversal 
or  modification  of  this  judgment  would  ad- 
versely affect  said  Crane.  He  is  therefore 
an  adverse  party.  In  order  to  give  this  court 
jurisdiction  of  the  case  on  appeal,  it  Is  nec- 
essary that  the  trrajiscript  should  show  that 
the  notice  of  ax)i)eal  has  l>eeu  served  ou  each 
and  every  of  the  adverse  parties,  and,  unless 
the  record  shows  proper  service  of  the  notice 
of  appeal,  the  appeal  will  be  dismissed  on 
motion.  Anderson  v.  Knott,  1  Idaho,  026; 
Tootle  V.  French,  3  Idaho,  1,  25  Pac.  1091; 
Adams  v.  McPherson,  3  Idaho,  718,  34  Pac. 
1095;  Sloe  v.  Harger,  10  Idaho,  194,  77  Pac. 
645.  This  court  has  held  in  numerous  cases 
that  all  parties  against  whom  a  Joint  Judg- 
ment has  been  rendered  are  adverse  parties, 
aiid  that  the  notice  of  appeal  must  be  served 
ui)on  each  of  them  In  order  to  give  this  court 
jurisdiction.  Jones  v.  Quantrell,  2  Idaho 
(Hash.)  15.3,  9  Pac.  418;  Coffin  v.  Edgington, 
2  Idaho  (Hasb.)  627,  23  Pac.  80;  Lydon  v. 
Qodard,  5  Idaho,  607,  51  Pac.  459;  Lewis- 
ton  Nat.  Bank  v.  Tefft,  6  Idaho,  104,  53  Pac. 
271 ;  Titiman  v.  Alamance  Min.  Co.,  9  Idaho, 
240,  74  Pac.  529;  Baker  v.  Drews,  9  Idaho. 
276,  74  Pac.  1130;  Nelson  Bennett  v.  TwU» 
Falls  Land  &  Water  Co.  (Idaho)  92  Pac.  980. 

The  motion  must  therefore  be  sustained  on 
the  ground  that  the  transcript  falls  to  contain 
the  proper  certificate,  and  that  no  notice  of 
appeal  was  served  on  one  of  the  adverse  par- 
ties. The  appeal  is  therefore  dismissed,  with 
costs  In  favor  of  the  respondent. 

AILSHIE,  C.  J.,  and  STEWART,  J.,  con- 
cur. 


PYRAMID  LAND  &  STOCK  CO.  y.  PIERCE 

et  al.    (No.  1,715.) 
(Supreme  Court  of  Nevada.     April  23,   1908.) 

1.  Trespass  —  Feeding    Animals  — Actions 
FOB  Damages— Excessive  Damages. 

In  an  action  for  damages  resulting  from 
defendants'  slieep  grazing  over  about  360  acres 
of  plaintifit's  land  in  February,  1006,  where  it 
appeared  that  plaintiff's  cattle  were  on  the 
land  in  March,  and  bis  sheep  lambed  and  fed 
there  in  April,  and  that  the  feed  was  as  good 
as  usual  90  days  after  ttie  trespass,  a  ver- 
dict for  $600  was  excessive. 

2.  Same— Statutory  Provisions. 

Act  Feb.  18,  1893  (I.aws  1893,  p.  30,  c.  31) 
S  1,  provides  tljat  it  shall  be  unlawful  for  any 
person  to  herd  or  graze  live  stock  on  the  land 
of  another  without  his  consent.  Section  2  pro- 
vides that  such  live  stock  shall  be  liable  for 
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all  damage  done  while  being  so  herded  or  grazed, 
together  with  costs  and  reasonable  fees,  and 
gives  the  owner  of  the  land  a  lien  on  the  stock 
to  secure  any  jadgment  recovered  for  the  dam- 
age done.  Section  4  repeals  an  act  to  prevent 
trespass  upon  real  estate  by  live  stock  and  othpr 
matters  relating  thereto  approved  March  1-"), 
1S89  (Laws  1«89.  p.  12!),  c.  120).  Laws  lOo:^. 
p.  47,  c.  28,  prohibits  herding  sheep  on  the  land 
of  another  or  within  one  mile  of  a  bona  fide 
home  or  ranch  house.  Section  2  makes  the  own- 
er of  the  sheen  or  his  agent  liable  for  any  re- 
sulting damages.  It  contains  no  repealing 
clause,  and  makes  no  provision  for  attorney's 
tees  or  lien.  Held,  that  Laws  1903,  p.  47,  c.  28, 
did  not  repeal  Act  Feb.  18,  1803  (Laws  1893,  p. 
30,  c.  31),  by  implication. 
3.  Same. 

The  clause  of  the  act  of  February  18,  1803 
(Laws  189.S,  p.  30,  c.  31),  providing  for  an  at- 
torneys fee  in  favor  of  the  party  recovering 
damages  against  one  unlawfully  herding  or  graz- 
ing stock  on  his  land  is  a  proper  police  regula- 
tion and  is  constitutional. 

Appeal  from  Second  Judicial  District 
Court.  Washoe  County. 

Action  by  tlie  Pyramid  Land  &  Stock  Com- 
pany, a  corporation,  against  (Jeorge  Pierce 
and  another.  From  a  judgment  for  plaintiff, 
defendants  appeal.    Modltled  and  affirmed. 

•las.  T.  Boyd  and  A.  N.  Salisbury,  for  ap- 
pellants.  Cheney  Massey  and  Price,  for  re- 
aiKjndeut. 

TALBOT,  C.  J.  In  the  complaint  It  Is 
alleged  that  plaintiff  Is  the  owner  of  certain 
subdivisions  of  land  aggregating  440  acres 
and  consisting  in  part  of  what  Is  commonly 
known  as  the  Cottonwood  Ranch  In  Washoe 
county,  and  also  the  owner  of  80  acres  at 
another  place;  that  on  or  about  the  24th 
day  of  February,  lOOC,  and  thereafter  to 
the  time  of  the  making  of  the  complaint, 
which  was  verlfled  on  March  7,  19(X5,  the 
defendants  wrongfully  and  unlawfully  caused 
to  be  herded  and  grazed  about  .5,000  head  of 
sheep  upon  this  land  without  the  consent  of 
the  plaintiff,  by  reason  whereof  the  grns.ses, 
herbage,  and  browse  growing  thereon  were 
eaten  up  and  destroyed  and  tramped  out  so 
as  to  render  the  land  valueless  for  grazing 
purposes  during  the  year  1000  and  to  the 
plaintiff's  damage  in  the  sum  of  $1,000. 
Those  and  other  allegations  of  the  com- 
plaint were  denied.  After  the  trial,  which 
commenced  on  the  28th  day  of  May,  1900, 
Judgment  was  rendered  In  favor  of  the  plain- 
tiff for  |G0O  damages  and  for  an  attorney's 
fee  and  costs,  and  declaring  these  amounts 
to  be  a  lien  mwn  the  live  stock  or  sheep  de- 
scribed in  the  complaint.  From  the  judg- 
ment and  an  order  denying  a  motion  for  new 
trial  the  defendants  have  appealed.  On  their 
behalf  it  Is  claimed  that  the  damages  are 
excessive;  that  the  court  Improperly  made 
the  amount  of  the  Judgment  a  Hen  upon  the 
sheep  when  the  complaint  did  not  allege  or 
ask  for  anything  by  way  of  Hen;  that  an 
attorney's  fee  was  improperly  allowed;  that 
the  act  of  1893  (Laws  1803,  p.  30,  c.  31).  pro- 
viding for  such  a  fee  in  cases  where  the 
phiintifr    recovers    damages    for    live    stock 


herded  or  grazed  upon  his  lands  and  for  a 
Hen  on  the  live  stock  in  such  actions,  has 
been  superseded  and  repealed  by  the  act  of 
1903  (Laws  1903,  p.  47,  c.  28),  regarding  the 
herding  of  sheep,  which  does  not  provide  for 
any  such  fee  or  lien,  and  that  the  provision 
directing  the  recovery  of  a  fee  In  the  former 
act  Is  unconstitutional  and  void. 

The  contention  of  the  appellant  that  the 
damages  are  excessive  seems  to  be  well  tak- 
en. For  the  plaintiff  there  was  testimony 
to  the  effect  that  one  acre  of  the  land  would 
have  supported  one  cow  or  steer  for  the 
month  of  March  If  the  feed  had  not  been 
destroyed  by  the  sheep,  and  that  the  price 
of  pasturing  cattle  on  inclosed  lauds  was 
$1.30  a  head  per  month.  If  this  be  granted, 
still  the  evidence  does  not  warrant  so  large 
an  amount  of  damages  as  was  allowed.  It 
Is  clear  from  uncontradicted  testimony  that 
a  large  portion  of  the  440  acres  designated 
as  constituting  in  part  the  Cottonwood  ranch 
was  fenced,  and  that  the  sheep  did  not  go 
upon  any  of  the  land  within  the  inclosure  nor 
to  the  south  of  It,  but  only  upon  outside 
lands  below,  or  northerly  or  northwesterly 
from  the  fields.  The  number  of  acres  of 
this  outside  and  lower  land  upon  which  the 
sheep  trespassed  is  not  deflnltely  shown,  nor 
is  It  required  or  e-xpected  so  to  be,  but  the 
inference  from  the  evidence  is  that  they 
crossed  and  grazed  upon  the  greater  part  of 
eight  40'8.  They  were  also  upon  one  40  of 
the  separate  80  acres. 

The  testimony  Indicates  that  the  two 
bands  of  sheep  of  about  2,000  each  belonging 
to  the  defendants  crossed  the  lands  below 
the  ranch  belonging  to  the  plaintiff  about  the 
23d  of  February,  camped  there  overnight,  one 
band  passing  on  three  or  four  miles  the  next 
day,  and  that  the  other  band  camped  for 
about  a  week  from  a  quarter  to  a  half  mile 
north  of  the  fence,  and  then  moved  on  and 
camped  for  another  week  about  a  mile  and 
a  half  south  of  the  house,  although  this  Is 
not  shown  to  have  been  upon  the  lands  of 
the  plaintiff,  but  apparently  they  grazed 
upon  the  plaintiff's  lauds  and  the  public  do- 
main adjacent  during  that  period;  that  the 
grass  was  starting,  and  that  it  was  storming 
during  that  time;  that  the  feed  consisting  of 
bunch  and  buffalo  grass,  weeds  and  sage 
brush  would  not  be  destroyed  so  It  would 
not  appear  again  by  being  fed  over  by  the 
sheep,  and  that  It  would  grow  again  If  there 
were  storms  and  moisture.  A  witness  state<l 
that  the  band  which  remained  was  delayed 
by  the  storm.  It  was  also  shown  by  wit- 
nesses who  had  been  placed  upon  the  stand 
by  the  plaintiff  that  the  plaintiff's  cattle 
had  grazed  upon  these  lands  In  March,  and 
that  the  plaintifTs  sheep  had  lambed  and 
fed  there  In  April,  and  by  one  of  plaintiffs 
leading  witnesses  it  was  stated  that  the 
storms  continued  late  that  spring,  that  the 
feed  had  not  dried  up,  and  was  as  good  as 
ustial  at  the  time  of  the  trial— 00  days  after 
the  trespass,    ^.'uder  these  circumstances  and 
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especially  considering  that  the  defendants' 
sheep  were  upon  the  lands  at  so  early  In  the 
year,  even  for  grass,  the  allegation  in  the 
complaint  that  the  feed  was  destroyed  for 
that  year,  or  even  for  the  whole  month  of 
March  as  contended,  is  not  supported  by  the 
evidence.  PlalntlfC  Introduced  testimony  on 
the  trial  claiming  It  had  sustained  special 
damages  by  reason  of  being  without  hay  for 
Us  cattle  and  having  extra  need  for  any  feed 
on  these  lands,  but  there  is  no  allegation  In 
the  complaint  to  support  any  such  special 
damage. 

Section  1  of  the  act  of  February  18,  1803 
(I^ws  1803,  p.  30,  c  31;  Comp.  Laws,  §§  780 
to  783,  inclusive),  which  is  claimed  by  appel- 
lants to  have  been  superseded  and  repealed 
and  to  be  unconstitutional  in  certain  re- 
spects, provides  that  it  shall  be  unlawful  for 
any  person  to  herd  or  graze  live  stock  upon 
the  lands  of  another  without  the  consent  of 
the  owner. 

Section  2  provides:  "The  live  stock  which 
is  herded  or  grazed  upon  the  lands  of  an- 
other, contrary  to  the  provisions  of  the  first 
section  of  this  act,  shall  be  liable  for  all 
damages  done  by  said  live  stock  while  being 
unlawfully  herded  or  grazed  on  the  lands  of 
another,  us  aforesaid,  together  with  costs 
of  suit  and  reasonable  counsel  fees,  to  be 
fixed  by  the  court  trying  an  action  there- 
for, and  said  live  stock  may  be  seized  and 
held  by  writ  of  attachment  issued  in  the 
same  manner  provided  by  the  general  laws 
of  the  state  of  Nevada,  as  security  for  the 
payment  of  any  Judgment  which  may  be  re- 
covered by  the  owner  or  owners  of  said 
lands  for  damages  incurred  by  reason  of  a 
violation  of  any  of  the  provisions  of  this  act, 
and  the  claim  and  lien  of  a  judgment  or  at- 
tachment in  such  an  action  shall  be  superior 
to  any  claim  or  demand  which  arose  subse- 
quent to  the  commencement  of  said  action." 

Section  4  provides:  "An  act  entitled  'An 
act  to  prevent  trespass  upon  real  estate  by 
live  stock,  and  other  matters  relating  there- 
to,' approved  March  15,  1889,  is  hereby  re- 
pealed." 

Section  1  of  the  later  act  (Laws  1903,  p. 
47,  c.  28)  provides:  "It  is  not  lawful  for 
any  person  owning  or  having  charge  of 
sheep,  to  herd  the  same,  or  permit  them  to 
be  herded,  on  the  land  or  possessory  claims 
of  other  persons,  or  to  herd  the  same  or  per- 
mit them  to  graze  within  one  mile  of  the 
bona  fide  home  or  bona  fide  ranch  house; 
provided,  that  nothing  in  this  act  shall  be  so 
construed  as  to  prevent  sheep  being  driven 
along  any  public  highway,  or  as  near  thereto, 
as  may  be  necessary  therefor;  provided,  fur- 
ther, that  the  word  highway  as  used  herein 
shall  be  so  construed  as  to  permit  the  driv- 
ing of  sheep  herded  closely  together,  steadi- 
ly, quickly  and  continuously  by  the  most  di- 
rect passable  route  from  one  range  to  anoth- 
er, but  in  no  case  shall  this  last  provision  be 
construed  so  as  to  conflict  wltb  the  former 
provisions  of   tills  section;    provided,   that 


nothing  in  this  act  shall  prevent  the  owner 
from  herding  or  grazing  on  his  own  land." 

Section  2  makes  the  owner  or  agent  of  the 
owner  of  the  sheep  violating  its  provisions 
liable  to  the  parties  Injured  for  damages. 
The  act  of  1903  contains  no  repealing  clause 
and  no  reference  to  the  former  act,  and 
makes  no  provision  for  an  attorney's  fee  or 
lien.  Under  these  circumstances  it  cannot 
be  held  to  repeal  the  former.  Rei>ealB  by 
Implication  are  not  favored,  and  there  ia 
nothing  to  suggest  that  any  r^teal  was  in- 
tended. The  act  of  1903  covers  new  and  ad- 
ditional matter  by  making  It  unlawful  to 
herd  or  permit  sheep  to  graze  within  one 
mile  of  a  bona  fide  home  or  ranchhouse  re- 
gardless of  the  ownership  of  the  land,  while 
the  former  act  makes  it  unlawful  to  herd  or 
graze  live  stock  upon  the  lands  of  other  per- 
sona, and  provides  for  damages,  attorney's 
fees,  and  a  lien  against  parties  Infringing  its 
provisions  whether  within  one  mile  of  a  home 
or  ranchhouse,  or  more  distant 

The  complaint  and  the  evidence  bring  this 
action  within  the  act  of  1893  aimed  against 
herding  live  stock  upon  the  lands  of  another, 
and  it  does  not  appear  that  the  plaintiff 
sought  by  its  allegation  or  proof  to  bring 
the  case  within  the  statute  of  1903.  We 
conclude  that  the  act  of  1893,  Including  its 
provisions  in  relation  to  damages,  attorney's 
fees  and  liens,  has  not  been  repealed.  If  the 
plaintiff  could  not  proceed  under  tliat  act  it 
and  other  owners  could  not  recover  damages 
caused  by  the  herding  of  sheep  on  lands  more 
tlian  one  mile  from  a  home  or  ranchhouse  as 
they  would  be  limited  to  this  distance  by  tho 
act  of  1903.  The  act  of  1893  being  in  force, 
and  the  complaint  asking  for  general  relief 
and  defendant  being  in  court,  the  amount  of 
the  Judgment  was  properly  found  to  be  a  lien 
on  the  sheep. 

Objection  was  made  In  the  trial  court  and 
embodied  in  the  specifications  of  error  that 
there  is  no  authority  in  law  to  award  attor- 
ney's fees  in  this  case.  It  was  claimed  there 
that  the  provision  for  such  a  fee  bad  been 
repealed,  and  opposing  counsel  have  filed 
briefs  in  this  court  regarding  the  constitution- 
ality of  the  statute  providing  for  such  a  fee. 
We  are  not  aware  of  any  decision  regarding 
the  validity  of  a  similar  statute.  Concerning 
the  constitutionality  of  acts  in  different  states 
providing  for  attorneys'  fees,  the  greatest 
diversity  of  opinion  prevails  among  the  courts, 
a  number  of  which  have  divided  or  reversed 
themselves  regarding  this  question.  As  bear- 
ing by  analogy  and  elucidating  the  funda- 
mental principles  which  ought  to  govern  the 
validity  of  our  enactment,  it  is  instructive 
to  consider  some  of  these  cases.  In  Wortman 
V.  Klelnschmidt,  12  Mont  316,  30  Pac.  280,  It 
was  held  that  a  statute  allowing  an  attor- 
ney's fee  In  actions  to  foreclose  mechanics' 
liens  was  not  unconstitutional.  There  was 
an  extended  dissenting  opinion.  In  Helena 
Co.  V.  Wells,  16  Mont.  65,  40  Pac.  78,  It  was 
said  that,  without  expressing  any  view  as  to 
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how  the  court  would  consider  the  question 
were  It  a  new  one,  they  were  of  the  opinion 
that  it  should  be  regarded  as  stare  decisis. 
In  Title  Guarantee  Co.  v.  Wrenn,  35  Or.  70, 
56  Pac.  271,  70  Am.  St.  Rep.  454,  It  was  said: 
"It  will  be  observed  that  the  attorney's  fees 
provided  for  in  the  act  are  not  fixed  and  de- 
termined nor  Imposed  strictly  as  a  penalty, 
but  rather  In  the  nature  of  costs,  for  which 
the  amount  is  to  be  determined  by  the  court, 
and  Is  therefore  in  onr  opinion  not  obnoxious 
to  the  Constitution.  See  Griffith  v.  Max- 
well, 19  Wash.  614,  54  Pac.  35 ;  Wortman  v. 
Kleinschmidt,  12  Mont  316,  330,  30  Pac.  280; 
Jewell  V.  McKay,  82  Cal.  144,  1.52,  23  Pac. 
139;  Helena  Supply  Co.  v.  Wells,  10  Mont 
63,  60,  40  Pac.  78."  In  Griffith  v.  Maxwell, 
20  Wash.  412,  55  Pac.  571,  the  court  said: 
"It  Is  stated  in  the  argument  that  the  learned 
trial  court  based  its  decision  upon  the  case 
of  Jolliffe  V.  Brown,  14  Wash.  156,  44  Pac 
149,  53  Am.  St  Rep.  868,  In  which  It  was 
held  that  the  provision  for  an  attorney's  fee 
in  an  act  of  the  Legislature  there  considered 
could  not  be  sustained,  as  it  was  contrary 
to  the  spirit  of  the  Constitution  of  the  state." 
But  that  case  was  dlstiuguisbed  from  cases 
like  the  one  now  under  consideration  in  Ivall 
V.  Willis,  17  Wash,  645,  50  Pac.  467,  which 
was  a  lien  case,  and  in  which  the  provision 
for  an  attorney's  fee  was  held  valid  by  this 
court.  In  tlie  opinion  in  that  case  this  court 
said:  "'While  it  is  true  there  is  some  con- 
flict of  authority  upon  the  validity  of  such 
a  statute,  we  think  the  later  authorities  have 
one  trend;  and  that  is  to  maintain  such  a 
provision  in  statutes  similar  to  our  lien  laws.' 
Such  provisions  have  been  upheld  by  the 
courts  of  California  with  great  unanimity,  and 
the  same  rule  obtains  in  Montana.  Hicks  v. 
Murray,  43  Cal.  521 ;  Quale  v.  Moon,  48  Cal. 
478;  Rapp  v.  Spring  Valley  Gold  Co.,  74 
Cal.  632,  16  Pac.  325 ;  Mclntyre  v.  Trautner, 
78  CaL  449,  21  Pac.  15;  Wortman  y.  Kleln- 
Bcbmidt  12  Mont  316.  30  Pac.  280." 

Bnt  in  the  latest  California  decision  on  the 
subject  which  has  come  to  onr  notice  (Build- 
ers' Supply  Co.  V.  O'Connor,  88  Pac.  982),  the 
Supreme  Court  of  the  state,  after  reviewing 
a  number  of  cases,  held  that  a  provision  al- 
lowing an  attorney's  fee  to  the  successful 
claimant  in  an  action  to  foreclose  a  mechan- 
ic's lien  was  unconstitutional.  A  similar 
view  was  taken  in  Davidson  v.  Jennings,  27 
Colo.  187.  60  Pac.  354,  48  L.  R.  A.  340,  83 
Am.  St  Rep.  49;  Brubaker  v.  Bennett,  19 
Utah,  408,  57  Pac.  170.  In  Openshaw  v.  Hal- 
pin,  24  Utah,  430,  68  Pac.  138,  91  Am.  St 
Bep.  796,  a  statute  providing  that  a  mortga- 
gee falling  to  cancel  a  mortgage  should  be 
liable  for  an  attorney's  fee  was  held  to  be 
void,  and  in  Railroad  Co.  v.  Moss,  60  Miss. 
641,  an  act  providing  that  whenever  an  ap- 
peal was  taken  from  the  judgment  of  any 
conrt  In  an  action  for  damages  brought  by 
a  citizen  of  the  state  against  a  corporation  a 
reasonable  attorney's  fee  should  be  assessed 


by  the  court  was  held  to  be  so  dlscrimlpatlng 
in  its  nature  as  to  appear  manifestly  uncon- 
stitutional. In  Chair  Co.  v.  Runnels,  77  Mich. 
104,  43  N.  W.  1006,  an  act  directing  judgment 
for  an  attorney's  fee  on  the  foreclosure  of 
liens  on  logs  was  declared  invalid;  but  in 
Ivall  V.  Willis,  17  Wash.  645,  50  Pac.  468,  a 
similar  act  was  held  not  to  be  unconstitution- 
al in  any  sense,  but  permissible  upon  the 
same  theory  that  costs  are  allowed.  In  Dur- 
kee  V.  City  of  Janesvllle,  28  W^ls.  404,  9  Am. 
Rep.  500,  the  provision  in  the  charter  that 
no  costs  should  be  recovered  against  the  city 
in  an  action  to  set  aside  a  tax  assessment 
or  to  prevent  the  collection  of  taxes  was  held 
to  be  void.  In  Williams  v.  Sapieha  (Tex. 
Civ.  App.)  59  S.  W.  947,  a  Texas  statute  re- 
quiring the  appointment  of  an  attorney  for 
a  nonresident  cited  by  publication  who  does 
not  appear  and  the  payment  of  a  reasonable 
compensation  to  be  taxed  as  aosts  Is  declared 
to  be  valid.  In  Hocking  Valley  Coal  Co.  v. 
Rosser,  53  Ohio  St  12,  41  N.  B.  263,  29  L.  R. 
A.  387,  the  court  held  invalid  an  act  pro- 
viding that  if  the  plaintiff  In  any  action  for 
wages  recover  the  sum  claimed  by  him  In 
the  bill  of  particulars  an  attorney's  fee  should 
be  included  as  costs.  But  in  Vogel  v.  Pekoe, 
157  111.  339,  42  N.  E.  386,  30  L.  R.  A.  491,  a 
statute  was  upheld  which  directed  that  when- 
ever a  mechanic,  artisan,  miner,  laborer,  serv- 
ant or  employe  should  recover  for  wages  and 
had  made  demand  in  writing  It  should  be  the 
duty  of  the  court  to  allow  the  plaintiff  a  rea- 
sonable attorney's  fee. 

In  the  opinion  of  the  Supreme  Court  of  the 
United  States  in  By.  Co.  v.  Ellis,  hereinafter 
cited,  it  is  stated  that  statutes  have  been  sus- 
tained giving  special  protection  to  the  claim's 
of  laborers  and  mechanics.  In  R.  R.  Go.  v. 
Dey,  82  Iowa,  312,  48  N.  W.  08,  12  L.  R.  A. 
436,  31  Am.  St  Rep.  477,  a  statute  authoriz- 
ing attorneys'  fees  upon  recovery  against  a 
railroad  company  for  violating  an  act  regulat- 
ing rates  was  held  not  to  infringe  the  consti- 
tutional provision  as  to  equality.  In  Missouri 
Pacific  Ry.  Co.  v.  Merrill,  40  Kan.  409,  19 
Pac.  793,  an  attorney's  fee  was  allowed  in  a 
snlt  for  damages  by  fire  caused  by  the  rail- 
road. 

Although  there  was  formerly  some  conflict 
and  one  or  two  cases  taking  an  emphatic, 
opposite  view  (Williamson  v.  Liverpool  Co. 
[C.  C]  105  Fed.  31;  Phenix  Ins.  Co.  v. 
Schwartz,  115  Ga.  113,  41  S.  B.  240,  57  L.  R. 
A.  752,  90  Am.  St  Rep.  98),  It  seems  to  be 
now  well  settled  that  statutes  providing  for 
attorney's  fees  upon  recovery  upon  life  and 
fire  insurance  policies  are  valid  and  enforce- 
able. British  America  Co.  v.  Bradford,  60 
Kan.  82,  55  Pac.  335;  Union  Central  Life  Ins. 
Co.  V.  Chownlng,  86  Tex.  654,  26  S.  W.  982, 
24  L.  R.  A.  504;  Merchants'  Life  Ass'n  Co. 
V.  Yoakum,  98  Fed.  251,  39  C.  C.  A.  56 ;  Iowa 
Life  Ins.  Co.  v.  Lewis,  187  U.  S.  355,  23  Sup. 
Ct.  126,  47  L.  Ed.  204;  Mutual  Life  Co.  v. 
Mettler,  185  U.  S.  308,  22  Sup.  Ct  662,  46  L. 
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Ed.  922;  Farmers'  &  Merchants'  Ins.  Co.  ▼. 
Dobuey,  189  U.  S.  302,  23  Sup.  Ct.  565,  47  h. 
Ed.  821.  These  were  based  ui)on  the  theory 
tliat  the  policy  holders  or  beuoflclarles  are 
entitled  to  special  protection  under  the  police 
power. 

Enactments  authori/.ing  the  recovery  of  at- 
torneys' fees  In  suits  for  damages  for  stoclj 
killed  by  railroads  hare  been  held  valid  in 
some  states  and  unconstitutional  in  others. 
Ry.  Co.  V.  Duggan,  109  111.  537.  50  Am.  Rep. 
til9 ;  Jolllffe  V.  Brown,  14  Wash.  155,  44  Pac. 
149,  53  Am.  St.  Rep.  8C8;  Ijifferty  v.  Ry. 
Co.,  71  Mich.  35,  38  N.  W.  C(iO;  R.  R.  Co.  v. 
Morris,  05  Ala.  193.  In  Dow  v.  Beidelman, 
49  Ark.  455,  5  S.  W.  718,  the  court  said: 
"And  such  laws  have  been  held  to  fall  with- 
in the  police  power  of  the  state.  Here  the 
damages  are  given  by  way  of  punishment  to 
the  company  for  its  negligence  in  falling  to 
build  the  fence.  Thorpe  v.  R.  &  B.  R.  Co., 
27  Vt.  140,  62  Am.  Dec.  C25;  Mo.  Pac.  Ry. 
Co.  V.  Humes,  115  U.  S.  512,  0  Sup.  Ct.  110, 
29  li.  Ed.  4(3 ;  Johnson  v.  Chicago  &  R.  Co., 
29  Minn.  425,  13  N.  W.  C73.  An  attorney's 
fee  may  be  included  as  a  part  of  the  penalty 
imposed  for  noncompliance  with  tlie  duty 
lmpo.sed  without  rendering  the  statute  ob- 
noxious to  the  objection  of  being  partial  and 
unequal  legislation.  P.  D.  &  E.  R.v.  Co.  v. 
Duggan,  109  111.  .-)37.  .TO  Am.  Rep.  019;  K.  P. 
Ry.  Co.  v.  Yanz,  1(>  Kan.  583 ;  Missouri  Pac. 
Ry.  Co.  v.  Abney,  30  Kan.  41, 1  Pac.  385."  In 
R.  R.  V.  Crider,  91  Tenn.  504.  10  S.  W.  618. 
it  was  stated:  "We  have  been  cited  to  two 
cases  which  are  supposed  to  support  the  con- 
tention of  the  learned  counsel  that  the  im- 
position of  the  reasonable  fee  of  an  attorney 
is  invalid,  as  partial  legislation.  Kailroad  v. 
Williams.  49  Ark.  492,  5  S.  W.  883;  Wilder 
V.  Railroad,  70  Mich.  382,  38  N.  W.  289. 
•  •  •  The  View  we  have  taken,  that  such 
added  llaliillty  was  but  the  Imposition  of  ad- 
ditional damages  and  was  a  valid  exerci.se 
of  the  iwlice  power,  was  never  consider*^. 
Acts  similar  to  our  own  In  respect  to  this 
feature  have  been  sustained  by  reasoning 
more  satisfactory  to  us.  Railroad  v.  Dug- 
gan, 109  111.  537,  50  Am.  Rep.  C19;  Railroad 
v.  Mower,  16  Kan.  573;  Railroad  v.  Shirley, 
20  Kan.  6C0;  Railroad  v.  Abney,  30  Kan.  41, 
1  Pac.  385."  In  order  to  conform  to  the  de- 
cision of  the  Supreme  Court  of  the  United 
States  In  Ry.  v.  Ellis,  165  U.  S.  150,  17  Sup. 
Ct.  255,  41  L.  Ed.  666,  the  Supreme  Court  of 
Missouri  In  Paddock  v.  Mo.  Pac.  Ry.  Co.,  155 
Mo.  537,  56  S.  W.  4.")3,  rever.sed  its  former 
holding  In  Perkins  v.  R.  R.,  103  Mo.  52,  15  S. 
W.  320,  11  L.  R.  A.  426,  wherein  they  had 
followed  the  rule  in  Illinois  instead  of  the 
opposite  one  in  Michigan. 

A  Texas  statute  which  had  been  sustained 
by  the  courts  of  that  state,  and  which  pro- 
vided that  any  jwrson  having  a  valid  claim, 
not  exceeding  $.">(».  for  i)er.-<oiiaI  services  ren- 
dered or  labor  done  or  for  damages  or  for 
overcharges  on  freight,  or  claims  for  stock 


killed  or  Injured  by  the  train  of  any  railway 
company,  and  that  If  such  claim  were  not  paid 
witliin  30  days  after  presentation  the  <-laim- 
ant  should  be  entitled  to  recover  the  amount 
of  the  claim  and  all  costs  of  suit,  and  a  rea- 
sonable attorney's  fee  not  to  exceed  |10,  was 
held  by  the  i?upreme  Court  of  the  I.'nited 
States  in  Gulf,  ('.  &  S.  V.  Ry.  v.  Ellis.  UKi 
V.  S.  l.">0,  17  Sup.  Ct.  253,  41  U  Eil.  006,  to 
deny  the  equal  protection  of  the  laws  guar- 
anteed by  the  fourteenth  amendment.  The 
Chief  Justice  and  two  of  the  justices  dissent- 
ed. Stripping  the  case  of  tei'hnical  distinc- 
tions and  looking  to  the  facts  and  result  Ellis, 
the  ow^ner  of  the  colt  killed  by  the  railroad 
company,  was  not  allowed  an  attorney's  fee 
of  $10  upon  his  recover}-  of  damages  for  the 
killing  of  the  colt  by  the  railroad,  on  the 
theory  that  the  allowance  of  such  a  fee  would 
deny  to  the  company  the  equal  protection  of 
the  laws.  But  in  R.  R.  v.  Matthews,  174  t'. 
S.  96,  19  Sup.  Ct.  609.  43  L.  Ed.  909,  It  was 
held  that  under  the  Kansas  statute  a  party 
obtaining  judgment  for  damage  by  fire  caused 
by  a  railroad  company  could  recover  an  at- 
torney's fee,  the  same  justice  writing  the  de- 
cision In  both  cases,  and  four  of  the  nine  jus- 
tices Joining  In  an  elalxtrate  dissenting  opin- 
ion. The  conclusion  of  the  court  was  based 
on  the  theory  that  the  legislation  was  within 
the  police  power  of  the  state,  and  partly  that 
under  the  coudllions  prevailing  there  fires  set 
by  the  negligence  of  the  railroad  companies 
to  the  grass  on  the  prairies  might  spread  for 
long  distances  and  do  great  damage.  In  the 
decision  It  was  said:  "Many  cases  have  been 
before  this  court  involving  the  power  of  state 
Legislatures  to  impose  special  duties  or  lia- 
bilities upon  Individuals  and  corporations,  or 
classes  of  them,  and  while  the  principles  of 
separation  between  those  cases  which  have 
been  adjudged  to  be  within  the  power  of  the 
Legislature  and  those  beyond  its  power  are 
not  difficult  of  comprehension  or  statement, 
yet  their  application  often  becomes  very 
troublesome.  esi»ecially  when  a  ca.se  Is  near 
to  the  dividing  line.  •  *  *  The  equal  pro- 
tection of  the  law  which  is  guaranteed  by  the 
fourteenth  amendment  does  not  forbid  classi- 
fication. That  has  been  asserted  in  the 
strongest  language.  Barbier  v.  Connolly,  113 
U.  S.  27,  5  Sup.  Ct.  357,  28  L.  Ed.  923.  In 
that  case,  after  In  general  terms  declaring 
that  the  fonrteenth  amendment  designed  to  se- 
cure the  e<iuai  protection  of  the  laws,  the  court 
added  (pages  31  and  32  of  113  U.  S.,  pages 
3.'')9,  .300  of  5  Sup.  Ct.  [28  L.  Ed.  92S\) :  'But 
neither  the  amendment — broad  and  compre- 
hensive as  It  is — nor  any  otiior  amendment, 
was  designed  to  interfere  with  the  power  of 
the  state,  sometimes  termed  Its  police  power, 
to  prescribe  regulations,  to  promote  the 
health,  peace,  morals,  education,  and  good 
order  of  the  jieople,  and  to  legislate  so  as  to 
increase  the  Industries  of  the  state,  develop 
its  resources,  and  add  to  its  wealth  and  pros- 
perity. I"Vom  the  very  necessities  of  .society, 
legislation   of    a   special    character,    having 
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these  objects  in  view,  must  often  be  had  in 
certain  districts,  such  as  for  draining  marsh- 
e.4  and  irrigating  arid  plains.  Special  bur- 
dens are  often  necessary  for  general  benefits. 
Kegulations  for  these  purposes  may  press 
'with  more  or  less  weight  upon  one  ttian  upon 
another,  but  they  are  designed,  not  to  impose 
unequal  or  unnecessary  restrictions  upon  any 
one,  but  to  promote,  with  as  little  Inconven- 
ience as  possible,  the  general  good.  Though, 
In  many  respects,  necessarily  special  in  their 
character,  they  do  not  furnish  Just  ground  of 
complaint  If  they  operate  alilce  upon  ail  i)er- 
sons  and  property  under  the  same  circumstan- 
ces and  conditions.  Class  legislation,  dis- 
criminating against  some  and  favoring  oth- 
ers. Is  prohibited,  but  legislation  which,  in 
carrying  out  a  public  purpose,  is  limited  in 
Its  application.  If  within  the  sphere  of  its 
operation  it  affects  alike  all  persons  similar- 
ly situated,  is  not  within  the  amendment' 
This  declaration  has,  in  various  language, 
been  often  repeated,  and  the  power  of  classi- 
fication upheld  whenever  such  classiflcatlon 
proceeds  upon  any  difference  which  has  a 
r>';is<iii;i'il(>  relation  to  the  object  sought  to  be 
accomplished.  *  *  •  It  Is  also  a  maxim 
of  constitutional  law  that  a  Legislature  is 
preaunictl  to  have  acted  within  constitutional 
limits,  upon  full  knowledge  of  the  facts,  and 
■with  the  purpose  of  promoting  the  Interests 
of  the  people  as  a  whole,  and  courts  will  not 
lightly  hold  that  an  act  duly  passed  by  the 
I.«glslature  was  one  in  the  enactment  of 
which  it  has  trans<"endcd  its  power.  On  the 
other  band.  It  Is  also  true  that  the  equal  pro- 
tection guaranteed  by  the  Constitution  for- 
bids the  Legislature  to  select  a  person,  natur- 
al or  artificial,  and  impose  upon  him  or  it 
burdens  and  liabilities  which  are  not  cast 
upon  others  similarly  situated.  •  *  *  It 
is  the  essence  of  a  classification  that  upon  the 
class  are  cast  duties  and  burdens  different 
from  those  resting  upon  the  general  public." 
It  is  also  well  settled  in  this  state  that  the 
TvCgisiature  may  make  laws  which  aijply 
only  to  certain  classes  if  there  is  a  reasonable 
basis  for  the  classification.  Citations  of 
many  cases  indicating  diversity  of  opinion 
regarding  the  validity  of  enactments  provid- 
ing for  attorney's  fees  may  be  found  in  the 
<'ases  we  have  cited,  and  in  Louisville  Safety 
Vanlt  &  Trust  Co.  v.  Ix)uisville  &  X.  R.  Co., 
14  L.  R.  A.  58C,  9  Fed.  Stat.  Ann.  554.  and 
!•  arniers'  &  Meclianics'  Ins.  Co.  v.  Dobney, 

.  180  U.  S.  .301,  2.3  Sup.  Ct.  565,  47  L.  Ed.  821. 
It  has  very  generally  been  held  and  may  be 

,  <'onceded  that  the  Legislature  may  make  laws 

.  regarding  matters  within  the  police  power 
and  provide  penalties  for  their  enforcement, 
and  that  instead  of  providing  for  a  fine  to  be 
paid  to  the  state  raaj'  enact  that  extra  dam- 
ages or  an  attorney's  fee  in  the  nature  of  a 
I>enalty  may  be  recovered  by  the  injured 
party.    Mo.  Pac.  Ry.  Co.  v.  Humes,  115  U.  S. 

,512.  6  Sup.  Ct.  110, 29  L.  Ed.  403.  In  Wallace 
V.  Mayor  and  City  of  Reno,  27  Xev.  71,  73 
rac.  531,  C3  L.  It.  A.  337,  103  Am.  St  Rep. 


747,  and  in  Ex  parte  Boyce,  27  Xev.  299,  76 
Pac.  1,  65  L.  R.  A.  47,  we  held  that  the  peo- 
ple, and  through  them  the  Legislature,  had 
supreme  power  in  all  matters  of  government, 
where  not  restricted  by  constitutional  limi- 
tations; and,  adopting  the  language  of  the 
Supreme  Court  of  the  United  States,  we  said: 
"Whatever  differences  of  opinion  may  exist 
as  to  the  extent  and  boundaries  of  the  police 
power,  and  however  difficult  it  may  l>e  to 
render  a  satisfactory  definition  of  it,  there 
seems  to  be  no  doubt  that  it  does  extend  to 
the  protection  of  the  lives,  health,  and  prop- 
erty of  the  citizens,  and  to  the  preservation 
of  good  order  and  the  public  morals."  Not- 
withstanding any  conflict  in  the  decisions  we 
have  cited  relating  more  directly  to  attor- 
ney's fees,  it  is  apparent  tliat  our  statute  pro- 
viding for  the  recovery  of  such  fees  by  the 
owner  of  land  upon  which  sheep  are  herded 
may  be  properly  considered  as  not  unconstitu- 
tional if  the  herding  and  grazing  of  sheep 
and  live  stock  on  the  ranges  are  of  great  im- 
portance and  essential  to  the  welfare  of  the 
state. 

Upon  the  coming  of  the  white  man  our  hills 
and  valleys  were  covered  with  large  quanti- 
ties of  feed  suitable  for  sustaining  and  fat- 
tening domestic  animals.  To  this  day  by  far 
the  greater  part  of  the  area  of  the  state  is 
valuable  only  for  the  grazing  of  live  stock. 
There  are  large  quantities  of  weeds  and 
browse  which  cattle  do  not  eat,  but  which 
sheep  prefer.  While  the  Industries  of  the 
state  w-ere  in  their  infancy  large  bauds  of 
cattle  were  driven  here  from  Texas  and  other 
places  and  turned  on  the  ranges,  where  they 
thrived  upon  the  public  domain,  and  during 
earlier  years  bad  sufficient  forage  In  the  open 
to  sustain  them  summer  and  winter,  and 
they  increased  and  consumed  the  feed  which 
t>ecame  less  plentiful.  Homesteaders  and 
settlers  grew  more  numerous,  and  gradually 
came  to  occtipy  the  more  desirable  portions 
of  the  land  where  water  could  be  obtained 
for  irrigation.  Later  than  cattle  sheep  were 
brought  into  the  state  in  large  numbers  and 
Increased,  until  the  raising  ot  wool  and  the 
production  of  mutton  has  assumed  large  di- 
mensions. It  is  the  custom  to  herd  sheep  in 
bauds  of  2,000  or  more,  some  men  having 
one  or  a  few  bands  and  others  many  bauds; 
some  not  l>elng  residents  or  citizens  and  own- 
ing little  or  no  real  estate  and  others  having 
ranches  and  large  amounts  of  land,  but  ail 
dependent  upon  the  ranges.  As  the  number 
of  settlers  increased  both  the  cattle  and  sheep 
became  more  numerous,  the  grasses  were  eat- 
en down  or  tramped  out,  and  the  feed  be- 
came more  scarce  and  conflicts  arose.  Horses 
and  cattle  were  and  .still  are  allowed  to  roam 
at  will  upon  the  public  domain,  and  the  own- 
ers of  unfenced  land  cannot  recover  for  the 
grasses  they  eat  or  destroy.  We  have  no 
law  requiring  that  they  be  kept  within  incio- 
sures.  The  growers  of  live  stock  have  the 
benefit  of  the  forage  which  makes  fat  and  in 
turn  brings  wealth.    Xaturally  the  owners  of 
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both  cattle  and  sheep  desire  to  have  their 
animals  thrive  upon  the  best  feed.  The  man 
with  a  small  farm,  work  horses,  and  a  few 
cows  la  partly  dependent  upon  the  range  ad- 
jacent to  his  ranch.  One  or  more  bands  of 
Bheep  closely  herded,  eating  the  grass  to  the 
ground,  and  tramping  with  their  sharp  feet 
could  soon  destroy  or  greatly  injure  the  feed 
near  the  ranches  and  convenient  for  horses 
and  cattle.  Sometimes  the  sheep  were  herd- 
ed almost  to  the  door  and  fields  of  the  ranch- 
er, and  when  the  feed  had  been  eaten  there 
It  was  easy  for  them  to  move  on  to  other 
parts  of  the  ranges  and  secure  new  forage 
w^hlch  the  rancher  could  not  so  well  do  with 
bis  cattle  and  horses.  Many  of  the  sheep  are 
grazed  hundreds  of  miles  between  their  sum- 
mer and  winter  ranges.  Quarrels  and  as- 
saults arose  resulting  in  the  killing  of  some 
of  the  stockmen,  and  necessitating  expensive 
criminal  Investigations  and  trials.  Not  only 
did  the  homesteader  and  settler  and  the  own- 
ers of  sheep  and  others  In  whatever  branch 
of  stock  growing  engaged,  who  had  open 
lands,  need  protection,  but  the  increase  of 
cattle,  homes,  and  taxable  property  was  be- 
ing retarded.  Under  these  circumstances  It 
would  seem  that  the  raising  of  cattle  and 
sheep  and  the  production  of  beef  and  mutton 
for  the  table  and  of  wool  for  clothing  are  of 
such  great  Importance  not  only  to  those  di- 
rectly engaged  in  these  profitable  and  exten- 
sive industries,  but  to  the  public  in  general, 
and  that  their  protection  and  encouragement 
are  so  desirable  and  so  essential  to  the  wel- 
fare of  the  state  as  to  justify  their  regulation 
by  the  Legislature. 

The  terms  of  the  first  statute,  passed  In 
1889,  against  trespass  by  sheep  and  which 
was  repealed  by  the  one  of  185)3  under  which 
this  action  was  brought,  as  well  as  the  one  of 
1003,  Indicate  thot  tliey  were  enacted  as  po- 
lice regulations.  The  former  act  made  it  un- 
lawful for  any  person  to  herd  or  knowingly 
graze  any  live  stock  upon  the  lands  of  an- 
other without  the  consent  of  the  owner,  but 
required  the  boundaries  of  the  land  to  be  so 
marked  that  Its  extent  or  limits  could  be 
readily  seen  and  easily  traced,  and  that  all 
taxes  thereon  had  been  paid,  and  declared 
that  any  person  violating  Its  provisions 
should  be  guilty  of  a  misdemeanor,  and  on 
conviction  be  fined  not  to  exceed  $500,  and 
also  provided  that  live  stock  herded  or  know- 
ingly grazed  on  the  lands  of  another  contrary 
to  the  provisions  of  the  act  should  be  liable 
for  double  damages,  together  with  costs  of 
suit  and  reasonable  counsel  fees,  and  that  the 
jndgment  should  be  a  superior  lien  on  the 
live  stock.  The  Supreme  Court  of  the  TTnlt- 
ed  States,  affirming  the  decisions  of  the  Idaho 
courts,  held  valid  an  act  of  that  state  making 
It  unlawful  for  any  person  owning,  or  hav- 
ing charge  of  sheep  to  herd  the  same  on  the 
land  or  possessory  claims  of  other  persons,  or 
to  permit  them  to  graze  within  two  miles  of 
a  dwelling  house  of  the  owner  of  such  claim, 
and  providing  for  the  recovery  of  damages. 
It  was  said  that  the  police  power  of  the  state 


is  not  confined  to  the  suppression  of  what  Is 
otFensIve,  disorderly,  or  unsanitary,  but  em- 
braces regulations  designed  to  promote  the 
public  convenience  or  the  general  prosperity. 
The  court  arrived  at  the  conclusion  that  the 
owner  of  the  sheep  was  not  deprived  of  his 
property  without  due  process  of  law,  and 
that  no  arbitrary  or  unreasonable  discrimina- 
tion against  the  sheep  Industry  was  made  by 
that  statute.  Bacon  v.  Walker,  204  U.  S. 
311,  27  Sup.  Ct.  289,  51  L.  Ed.  499. 

In  C,  B.  &  Q.  Ry.  Co.  v.  111.,  200  V.  S.  5C1, 
26  Sup.  Ct.  347,  50  U  Ed.  590,  the  Supreme 
Court  of  the  United  States  quoted  with  ap- 
proval the  statement  of  the  Supreme  Court 
of  Illinois  that  "where  lauds  are  valuable  for 
cultivation,  and  the  country  depends  so  much 
upon  agriculture,  the  public  welfare  demands 
that  the  land  shall  be  drained,  and  that.  In 
the  absence  of  any  constitutional  provision  In 
relation  to  such  laws,  they  have  been  sus- 
tained upon  high  authority  as  the  exercise 
of  the  police  power."  We  do  not  wish  to  be 
understood  as  determining  the  validity  of 
statutes  providing  for  attorneys'  fees  in  any 
kind  of  cases  except  the  one  before  us,  nor  as 
adopting  any  of  the  decisions  cited  further 
than  they  establish  that  such  fees  as  penal- 
ties may  be  Imposed  when  the  statute  is 
within  the  police  power,  and  the  opinions  of 
the  Idaho  courts  and  of  the  Supreme  Court 
of  the  United  States  holding  that  the  Idaho 
statute  making  damages  recoverable  for  herd- 
ing sheep  on  the  public  domain  within  two 
miles  of  a  dwelling  house  is  within  that 
power. 

If  the  principles  promulgated  In  these 
cases  are  sound,  as  we  believe  and  as  gener- 
ally conceiled,  It  follows  that  the  provision 
in  our  statute  for  an  attorney's  fee  In  favor 
of  the  party  recovering  damages  is  a  proper 
police  regulation  Intending  to  prevent  tres- 
pass, tortious  acts,  and  breaches  of  the  peace, 
to  encourage  settlement  and  home  building, 
to  protect  Important  Industries,  to  Increase 
population  and  taxable  property,  to  decrease 
crime  and  the  expense  of  criminal  trials,  and 
consequently  to  promote  the  welfare  of  the 
state,  and  therefore  that  the  statute  was 
properly  enacted  by  the  Legislature  and  Is 
not  In  conflict  with  the  fourteenth  amend- 
ment nor  with  section  21  of  article  4,  or  any 
other  provision  of  the  state  Constitution.  If 
the  question  were  uncertain,  doubts  regard- 
ing the  validity  of  the  act  would  be  resolved 
in  its  favor  as  often  held  by  this  and  other 
courts. 

If  within  15  days  from  the  publication  of 
this  decision  the  respondent  flies  its  consent 
in  this  court  that  the  judgment  be  modified 
so  as  to  reduce  the  amount  of  damages  to  bo 
recovered  from  |600  to  $400.  the  district 
court  will  be  directed  to  modify  the  Jndg- 
ment accordingly,  and,  as  so  modified,  It  will 
stand  affirmed. 

If  such  consent  Is  not  so  filed,  the  case 
will  be  remanded  for  a  new  trial. 

NORCROSS  and  SWEENEY,  JJ.,  concur. 


Digitized  by 


Google 


Okl.) 


HUBBARD  y.  TERRITORY. 


217 


HUBBARD  T.  TBRBITOKY. 

(Supreme  Court  of  Oklahoma.    April  14,  1908.) 

Criiiinal  Law — Information— Amendment. 
An  information  charging  defendant  with 
imputing  to  a  female  a  want  of  chastity,  under 
an  act  approved  March  13,  1905  (Sess.  Laws 
1903.  p.  l!Xi,  c.  13),  cannot  be  so  amended,  after 
acquittal,  as  to  charge  defendant  with  lascivious 
language  in  a  public  place,  under  Wilson's  Kev. 
&  Ann.  St.  Okl.  190:5,  §  1939,  without  being 
liworn  to  as  provided  in  section  1883  of  said 
statute. 
(Syllabus  by  the  <3ourt.) 

Error  from  Probate  Court,  Grant  CJounty; 
A.  C.  Glenn,  Judge. 

A.  E.  Hubbard  was  conrlcted  of  crime,  and 
brings  error.    Reversed. 

On  July  24,  1005.  there  was  filed  in  this 
cause  in  the  probate  court  of  Grant  county, 
Oklahoma  Territory,  the  following  informa- 
tion: 

"Territory  of  Oklahoma  t.  Bert  Hubbard, 
"Information. 
"I,  the  undersigned,  county  attorney  of  said 
county,  in  the  name,  by  the  authority,  and 
on  behalf  of  the  territory  of  Oklahoma,  give 
information  that  on  the  22d  day  of  July,  A. 
D.  1905,  in  said  comity  of  Grant  and  territory 
of  Oklahoma,  one  Bert  Hubbard  did  then  and 
there  unlawfully,  willfully,  falsely,  malicious- 
ly, and  wantonly  Impute  to  a  certain  female, 
then  and  there  a  resident  of  Oklahoma  terri- 
tory, a  want  of  chastity,  by  the  use  of  the 
following  language,  to  wit ;  •  •  *  «  (mean- 
ing Mona  M.  Godfrey)  and  he  can't  help  it' — 
contrary  to  the  form  of  the  statute  in  such 
cases  made  and  provided  and  against  the 
peace  and  dignity  of  the  territory  of  Oldaho- 
ma.  F.  G.  Wailing,  County  Attorney. 

"Territory      of      Oklahoma,      County      of 
Grant — bs.  : 
"I  do  solemnly  swear  that  I  have  read  the 
above  and  foregoing   information,   and  the 
statements  therein  contained  are  true. 

"John  Needels. 
"Subscribed  and  sworn  to  before  me  this 
24th  day  of  July,  1905. 

"[Seal]  A.  C.  Glenn. 

"I  have  examined  the  facts  In  this  case 
and  recommend  that  a  warrant  issue. 

"F.  G.  Walling,  Co.  Atty," 

On  the  same  day  a  warrant  of  arrest  was 
duly  Issued  for  the  defendant.  On  Septem- 
ber IC,  1905,  defendant  appeared  in  court  and 
waived  arraignment  and  was  released  on 
bond.  On  November  15,  1905,  he  filed  a  de- 
murrer to  the  information,  which  was  over- 
ruled, to  which  he  excepted,  pleaded  not 
guilty,  waived  a  Jury,  and  was  tried  by  the 
court.  Upon  all  the  evidence  submitted  on 
both  sides  the  court  found  the  defendant  not 
tullty  of  imputing  a  want  of  chastity  to  a  fe- 
male, as  charged  in  the  information,  but  found 
him  guilty  of  using  obscene  language  in  a 
public  place;    and  thereupon  the  court  per- 


mitted the  prosecution  to  amend  the  informa- 
tion to  charge  the  offense  of  using  obscene 
language  in  a  public  place  by  writing  into  the 
said  Information  as  filed  the  words:  "Said 
language  being  uttered  and  made  in  a  public 
place  in  said  county,  to  wit  in  the  town  of 
Xashville,  on  the  public  streets  of  said  town, 
in  the  presence  of  a  great  many  persons" — 
to  all  of  which  amendment  and  alteration  of 
the  original  information,  and  as  to  the  finding 
defendant  guilty  of  using  obscene  language 
In  a  public  place,  the  said  defendant  objected 
and  excepted,  which  objections  and  exceptions 
were  overruled  by  the  court.  The  defendant 
then  asked  to  be  discharged,  which  was  by 
the  court  denied  and  refused,  to  which  the 
defendant  excepted.  The  court  thereupon  of- 
fered to  permit  said  cause  to  be  continued  to 
give  the  defendant  opportunity  to  offer  fur- 
ther testimony,  and  to  reopen  the  case  and 
hear  evidence  on  behalf  of  defendant  in  rebut- 
tal of  said  diarge,  which  defendant  said  be 
did  not  desire  to  do,  or  have  the  cause  re- 
opened, or  offer  further  testimony,  but  insisted 
on  being  discharged  under  the  finding  by  the 
court.  Thereafter  defendant  duly  filed  a  mo- 
tion for  a  new  trial,  which  was  overruled  by 
the  court,  to  which  ruling  defendant  excepted, 
and  filed  hia  motion  in  arrest  of  Judgment, 
which  was  overruled  by  the  court,  to  which 
ruling  defendant  also  duly  excepted,  where- 
upon the  court  sentenced  him  to  serve  a  term 
of  10  days  in  the  county  Jail  and  to  pay  a 
fine  and  the  costs  of  this  action,  in  all  $90.- 
05,  to  which  the  defendant  objected  and  ex- 
cepted, and  has  brought  bis  case  for  review 
to  this  court  on  petition  In  error  and  case- 
made. 

Sam  P.  Ridings,  for  plaintiff  in  error. 
Charles  West,  Atty.  Gen.,  and  W.  O.  Reeves, 
Asst.  Atty.  Gen.,  for  the  State. 

TURNER,  J.  (after  stating  the  facts  as 
above).  Plaintiff  in  error  Insists,  among  oth- 
er assignments  of  error,  that  "the  court  erred 
In  permitting  defendant  in  error  to  amend  the 
information  after  the  case  was  closed  and  to 
charge  another  distinct  offense."  The  offense 
charged  in  the  information,  before  amend- 
ment, is  defined  in  an  act  approved  March  13, 
1905  (Sess.  Laws  190.3,  p.  196,  c.  13),  which 
reads :  Section  1 :  "If  any  person  shall  oral- 
ly or  otherwise,  falsely  and  maliciously  or 
falsely  and  wantonly  impute  to  any  female  in 
this  territory,  married  or  unmarried,  a  want 
of  chastity,  he  shall  be  deemed  guilty  of  slan- 
der, and  upon  conviction  shall  be  fined  not 
less  than  twenty-five  dollars  nor  more  than 
five  hundred  dollars,  or  by  imprisonment  in 
the  county  Jail  not  less  than  thirty  days  nor 
more  than  ninety  days,  or  by  both  such  fine 
and  Imprisonment."  Said  Information,  as 
amended,  charges  a  wholly  different  offense, 
which  is  defined  in  Wilson's  Rev.  &  Ann.  St. 
Okl.  1903.  S  19.39,  which  reads :  "If  any  per- 
son shall  utter  or  speak  any  obscene  or  lasclvl. 
ons  language  or  word  in  any  public  place,  or 
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la  tlw  preaence  of  females,  or  In  the  presence 
of  children  under  ten  years  of  age,  he  Bball 
be  deemed  ernUty  of  a  misdemeanor,  and  npon 
conviction  thereof  before  any  Jnstlce  of  the 
peace  of  this  territorr,  he  shall  be  liable  to  a 
fine  of  not  more  than  one  hundred  dollars,  or 
Imprisonment  for  not  more  than  thirty  days, 
or  both,  at  the  discretion  of  said  Justice." 

Under  the  very  liberal  practice  laid  down 
In  section  1883  of  said  statutes,  the  trial 
court  was  authorized  to  permit  the  amend- 
ment complained  of  by  complying  with  that 
statute,  which  reads:  "AH  criminal  actions 
prosecuted  in  the  probate  court  shall  b« 
brought  in  the  same  manner  as  similar  ac- 
tions In  the  Justice  courts;  or  shall  be  npon 
information  of  the  county  attorney  based  up- 
on a  sworn  complaint  and  shall  be  under  his 
direction  and  control ;  and  warrants  shall  is- 
sue the  same  as  In  the  justice  courts:  Pro- 
Tided,  if  any  complaint  or  information  be  ad- 
Judged  defectlTe  or  InsuflScient  It  may  be 
amended  to  any  extent  and  sworn  to  until  It 
Is  sufflclent  and  if  the  evidence  fails  to  prove 
the  crime  charged,  but  tends  to  prove  any  oth- 
ve  crime  the  information  may  be  amended  to 
charge  the  crime  which  the  evidence  tends  to 
prove ;  and  If  that  be  a  felony  the  trial  shall 
be  suspended  and  the  accused  shall  be  pro- 
ceeded against  by  preliminary  examination 
and  bound  over  or  discharged  as  the  court 
shall  deem  Just  under  the  evidence.  If  the  in- 
formation or  complaint  be  amended,  the  court 
shall  see  that  the  defendant  is  not  prejudiced 
thereby  and  if  Justice  requires  it  shall  grant 
to  the  accused  time  to  prepare  his  defense  to 
the  Information  or  complaint  as  amended." 
But  the  court  was  not  authorized  to  permit 
said  amendment  unless  the  information  was 
afterwards  sworn  to,  as  provided  In  that  sec- 
tion. It  appears  from  the  record  that  the  in- 
formation, after  amendment,  was  not  sworn  to 
or  based  upon  any  sworn  statement  whatever. 

The  conviction  of  this  defendant  under 
this  amended  informntion  was  therefore  er- 
toneous,  and  the  Judgment  of  the  lower  court 
must  be  reversed;  and  It  Is  so  ordered.  All 
tbe  Justices  concur. 


(20  OU.  S76) 

UNITED  STATES  FIDELITY  &  GUARAN- 
TY CX).  v.  SHIRK  et  al. 

(Supreme  Court  of  Oklahoma.    April  13,  1908.) 

1.  Principai,  and  Aobmt— AuTHoarrr. 

One  who,  by  hia  conduct,  has  led  an  in- 
Bocent  party  to  rely  upon  the  appearance  of 
another's  authority  to  act  for  hiui,  will  not 
be  beard  to  deny  the  agency  to  that  party's 
prejudice. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Difl> 
vol.  40,  Principal  and  Agent,  {{  254-2G1.] 

2.  Same— Ratiticattoii. 

One  who  voluntarily  accepts  the  proceeds 
of  an  act  done  by  one  assuming,  though  with- 
out authority,  to  be  his  agent,  ratifies  the  act, 
and  takes  it  as  his  ovrn,  with  all  its  burdens, 
i«  well  as  all   its   benefits. 

(Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
Ml  40,  Principal  and  Agent,  U  644-655.] 


3.  Saxk— KirowixDOK  or  Aonrr. 

The  law  imputes  to  the  principal,  and  char- 
ges him  with,  all  notice  or  knowledge  relating 
to  the  aobiect-matter  of  tbe  agency  which  tbe 
agent  acquires  or  obtains  while  acting  as  such 
agent  and  within  the  scope  of  his  autliority,  or 
which  he  may  previously  have  acquired,  and 
which  he  then  had  in  mind,  or  which  he  had 
acquired  so  recently  aa  to  reasonably  warrant 
the  assumption  that  he  still   retained  it 

SEd.  Note. — For  cases  in  point,  see  O-nt  Dig. 
.  40,  Principal  and  Agent,  {}  685-688.] 

(Syllabus   by   the   Court.) 

Error  from  the  United  States  Court  for  tbe 
Northern  District  of  the  Indian  Territory; 
William  R.  Lawrence,  Judge. 

Action  by  John  C.  Shirk  and  Martha  Good- 
win against  the  United  States  Fidelity  & 
Guaranty  Company.  Judgment  for  plaintiffs, 
and  defendant  brings  error.    AfUrmed. 

Wilson  and  Davis  and  W.  S.  Stanfleld,  for 
plaintiff  in  error.  W.  H.  Komegay,  for  de- 
fendants in  error. 

KANE],  J.  This  was  an  action  commenced 
by  tbe  defendants  in  error,  plaintiffs  below, 
who,  for  convenience,  will  hereafter  be  call- 
ed the  plaintiffs,  against  the  United  States 
Fidelity  and  Guaranty  Company,  plaintiff  in 
error,  defendant  below,  who  will  hereafter, 
for  convenience,  be  called  the  defendant,  to 
recover  on  a  redelivery  bond  given  In  a  cer- 
tain replevin  suit,  wherein  John  C.  Shirk  et 
al.  were  plaintiffs  and  Jeff  Davis  was  de- 
fendant When  the  property  in  controversy 
was  taken  under  tbe  writ  of  replevin,  Jeff 
Davis  as  principal  gave  a  redelivery  bond 
with,  as  is  contended  by  the  plaintiffs,  the 
United  States  Fidelity  &  Guaranty  Com- 
pany as  surety.  The  plaintiffs  In  the  re- 
plevin suit  prevailed,  and,  being  unable  to 
recover  possession  of  the  property  replevied 
or  the  value  thereof  from  the  principal,  Jeff 
Davis,  commenced  this  case  to  recover  on 
the  redelivery  bond.  The  cause  was  tried 
to  a  Jury  in  tbe  court  below  which  resulted 
in  a  verdict  for  tbe  plaintiffs,  and  a  Judg- 
ment thereon  was  duly  rendered.  The  de- 
fendant appealed  from  tbe  Judgment  of  tbe 
court  below,  a/ssigning  as  grounds  for  re- 
versal various  errors. 

Tbe  main  question,  though,  argued  in  tbe 
brief,  has  to  do  with  the  signing  of  the  re- 
delivery bond.  The  defendant  contends  that 
it  had  two  Joints  agents  at  VInita  author- 
ized to  execute  and  deliver  Indemnity  bonds; 
that  these  agents  were  acting  under  a  writ^ 
ten  power  of  attorney  dated  the  3l8t  day  of 
May,  1809,  whereby  defendant  did  "consti- 
tute and  appoint  O.  D.  Neville  and  James 
B.  Burckhalter,  of  the  city  of  Vlnlta,  Chero- 
kee Nation,  Indian  Territory,  to  be  Its  true 
and  lawful  attorneys  in  and  for  the  North- 
em  Judicial  district  of  the  Indian  Territory, 
for  the  following  purposes,  to  wit:  To  sign 
its  name  as  surety  to  and  to  execute,  ac- 
knowledge. Justify  upon  and  deliver  any 
and  all  stipulations,  bonds,  and  undertak- 
ings givtn  or  required  la  any  Judicial  ao> 
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tlon  or  proceeding  brought  or  pending  with- 
in tbe  aforesaid  district  of  the  said  territory. 
It  being  tbe  intention  of  this  power  of  at- 
torney to  fully  authorize  and  empower  the 
said  O.  D.  Neville  and  James  B.  Burck- 
balter  to  sign  the  name  of  said  company  and 
affix  its  corporate  seal  as  surety  to  any  or  all 
of  said  stipulations,  l>ond8,  and  undertak- 
ings, and  thereby  to  lawfully  bind  it  as 
fully  and  to  all  intents  and  purposes  as  If 
done  by  the  duly  authorized  officers  of  said 
company  with  the  seal  of  said  company 
thereto  afl9xed,  and  the  said  company  here- 
by ratifies  and  confirms  all  and  whatsoever 
the  said  O.  D.  Neville  and  James  B.  Burck- 
halter  may  lawfully  do  In  the  premises  by 
virtue  of  these  presents."  It  is  admitted  by 
counsel  for  defendant  in  their  brief  that  the 
redelivery  bond  was  signed  by  the  United 
States  Fidelity  &  Guaranty  (Company  by  O. 
D.  Neville,  who  was  at  that  time  one  of  two 
joint  agents  under  the  power  of  attorney, 
but  they  Insist  that  O.  D.  Neville  and  James 
B.  Burckhalter  were  Jointly  authorized  to 
sign  for  the  company,  and  the  signature  of 
the  company  by  Neville  alone  was  not  bind- 
ing. 

The  redelivery  bond  was  lost,  and  could  not 
be  produced  at  the  trial  of  the  cause  below, 
and  secondary  evidence  was  introduced  to 
prove  the  contents  thereof,  as  well  as  the 
form  of  the  signature.  Plaintiff  also  sought 
to  establish  the  agency  of  Neville  by  oral 
evidence.  The  written  power  of"  attorney 
from  which  we  quote  above,  and  another 
written  Instrument  executed  on  the  11th  day 
of  May,  1809,  appointing  Neville  general  agent 
of  the  defendant,  were  Identified  by  Neville 
on  cross-examination  by  counsel  for  defend- 
ant and  by  him  introduced  in  evidence.  The 
written  Instrument  last  referred  to  had  the 
following  clause :  "This  Is  to  certify  that  O. 
D.  Neville,  of  Vinita,  In  the  state  of  Indian 
Territory,  the  duly  authorized  agent  of  the 
above  company,  with  full  power  to  solicit  and 
receive  proposals  for  such  fidelity,  official  con- 
tract, and  Judicial  bonds  as  may  bo  written 
by  said  company  In  the  Indian  Territory,  to 
receive  the  premiums  thereon  and  to  Issue 
such  bonds  of  such  company  as  are  signed  by 
the  president,  or  first  or  second  vice  presi- 
dents and  secretary  or  assistant  secretary  and 
sealed  with  the  corporate  seal,  subject  to  all 
the  rules  and  regulations,  and  to  such  in- 
structions as  may  from  time  to  time  be  given 
him  by  said  company.  Nothing  herein  con- 
tained shall  in  any  way  restrict  or  abridge  the 
authority  granted  said  O.  D.  Neville  under 
the  iK)wer  of  attorney  given  by  this  company 
to  sign  bonds."  Mr.  Neville,  in  his  testi- 
mony, seemed  to  be  In  doubt  as  to  which  au- 
thorization he  was  acting  under  when  he  ex- 
ecuted the  bond  in  this  case,  but  he  stated 
that  he  usually  signed  the  bonds  executed  un- 
der his  agency  by  signing  the  name  of  his 
principal  by  himself  as  agent,  and  that  Mr. 
Burckhalter  occasionally  signed  also.  He 
was  not  sure  whether  Mr.  Burckhalter  sign- 


ed the  bond  in  this  case  with  him;  but  he 
states  that  he  thought  he  did.  This  evi- 
dence of  Mr.  Neville  was  all  that  was  ad- 
duced at  the  trial  upon  which  the  defendant 
bases  its  claim  that  Mr.  Neville  signed  the 
bond  alone.  Mr.  Neville,  though,  was  sure 
that  the  redelivery  bond  was  executed,  and 
the  premium  therefor  collected  and  forward- 
ed to  the  defendant  at  its  home  oflSce.  Mr. 
Neville  and  other  witnesses  testified  that 
the  defendant  never  made  any  complaint  as 
to  the  form  of  tbe  signature  to  the  bond,  or 
raised  any  objections  to  Its  validity  until 
after  the  Judgment  was  rendered  against 
Jeff  Davis  for  a  return  of  the  property  re- 
tained by  him  In  the  replevin  suit,  and  the 
defendant  discovered  that  Davis  could  not 
return  the  property  or  its  value.  Evidence 
was  also  introduced  by  the  plaintiff  tending 
to  show  that  Mr.  Neville,  at  the  time  he  was 
agent  for  the  defendant  under  the  same  ap- 
pointment as  when  he  executed  the  bond  in 
this  case,  signed  the  name  of  the  defendant 
to  several  other  Indemnity  bonds  without  hav- 
ing Mr.  Burckhalter  Join  in  the  execution, 
and  the  defendant  accepted  the  premiums 
without  questioning  the  form  of  the  signa- 
ture. The  introduction  of  this  class  of  evi- 
dence was  objected  to  by  defendant,  and  is 
one  of  the  grounds  of  error  assigned.  We 
think  there  was  no  error  in  admitting  this 
evidence  under  the  circumstances  of  this  case. 
The  nature  of  the  agency  did  not  necessarily 
require  a  written  authorization;  and,  if  it 
could  he  shown  that  the  principal  and  agent 
themselves  voluntarily  abandoned  the  strict 
terms  of  the  written  appointment,  It  would 
be  a  hard  rale  to  permit  the  principal  to  al- 
low its  agents  to  execute  indemnity  bonds 
without  regard  to  the  form  of  their  appoint- 
ment, and  receive  the  premiums  therefor  as 
long  as  there  was  no  loss,  but  upon  a  loss  oc- 
curring Insist  on  the  exact  letter  of  their  com- 
pact. "A  large  portion  of  the  transactions 
of  the  modem  business  world  Is  carried  on  by 
simple  and  informal  means.  A  word  or  a 
look  or  gesture  often  suffices  to  give  assent 
to  great  undertakings,  or  to  set  in  motion 
the  complicated  machinery  of  commerce.  Lit- 
tle often  is  said  or  written,  but  that  little 
carries  with  it  a  train  of  legal  consequences 
no  less  certain  and  definite  than  If  the  whole 
were  included  in  the  spoken  or  written 
words.  This  being  so,  good  faith  Is  stren- 
uously Insisted  upon,  and  one  who  by  his 
conduct  has  led  an  innocent  party  to  rely  up- 
on the  appearance  of  another's  authority  to 
act  for  him  will  not  be  heard  to  deny  the 
agency  to  that  party's  prejudice.  Hence  it  is 
that  in  many  cases  tbe  existence  of  an  agency 
is  Implied  or  presumed  from  the  words  or 
conduct  of  the  parties."  Mechem  on  Agency, 
§  8.S.  Besides,  this  evidence  was  admissible 
to  show  the  construction  the  principal  and 
agent  put  upon  their  own  contract  of  ap- 
pointment. It  is  somewhat  unusual  to  In- 
sist that  the  actual  manual  act  of  signing 
the  name  of  a  principal  to  a  written  instru- 
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meiit  mnst  be  done  by  two  persons  where 
the  agency  la  joint,  in  order  to  give  effect  to 
the  Instrument.  No  case  is  called  to  our  at- 
tention where,  under  the  facts  existing  here, 
Buch  an  omission  is  held  to  be  fatal  to  the 
validity  of  a  contract  thus  executed,  nor  bare 
we  been  able  to  find  one.  Hence  we  would 
be  loath  to  give  this  contract  of  appoint- 
ment such  a  construction  as  would  destroy 
the  validity  of  the  redelivery  bond  when  the 
principal  *and  agent  in  cases  where  no  loss 
occurred  have  not  done  so.  It  Is  apparent 
from  the  evidence  that  the  construction  put 
by  Neville  on  his  authority  during  the  time 
he  was  acting  as  agent  of  the  defendant  was 
that  be  had  the  power  to  execute  bonds 
with  or  without  the  signature  of  Burckhal- 
ter;  and  that  the  company  ratified  such 
acts,  and  received  premiums  for  all  bonds 
executed  by  Neville  alone  without  question, 
is  also  apparent. 

In  the  case  of  the  District  of  Columbia  v. 
Gallaher,  124  U.  S.  505,  8  Sup.  Ct.  585.  31  L. 
Ed.  526,  Mr.  Justice  Matthews,  spealilng  for 
the  Supreme  Court  of  the  United  States, 
says :  "We  think  that  the  practical  construc- 
tion which  the  parties  put  upon  the  terms  of 
their  own  contract,  and  according  to  which 
the  work  was  done,  must  prevail  over  the 
literal  meaning  of  the  contract"  It  Is  a  rule 
of  universal  application  that:  "He  who 
would  avail  himself  of  the  advantages  aris- 
ing from  the  act  of  another  In  his  behalf 
must  also  assiune  the  responsibilities.  If  the 
principal  has  knowingly  appropriated  and  en- 
Joyed  the  fruits  and  benefits  of  an  agent's  act 
be  will  not  afterwards  be  heard  to  say  that 
the  act  was  unauthorized.  One  who  volun- 
tarily accepts  the  proceeds  of  an  act  done  by 
one  assuming,  though  without  authority,  to 
be  bis  agent,  ratifies  the  act,  and  takes  it 
as  his  own  with  all  Its  burdens,  as  well  as  all 
its  benefits.  He  may  not  take  the  benefits 
and  reject  the  burdens,  but  he  must  either 
accept  them  or  reject  them  as  a  whole." 
Mechem  on  Agency,  1 148.  To  avoid  the  force 
of  the  above  rule,  counsel  for  defendant  in- 
sists that  the  defendant  bad  no  notice  that 
Mr.  Neville  was  signing  Its  name  to  bonds 
without  Mr.  Burckhalter  joining.  This  con- 
tention, though,  cannot  be  upheld.  The  evi- 
dence shows  that  Mr.  Neville  signed  prac- 
tically all  the  bonds  executed  while  he  was 
acting  under  the  same  appointment  In  force 
at  the  time  he  executed  the  bond  sued  on 
herein  without  Mr.  Burckhalter  joining  In 
the  signatures.  Indeed,  this  was  the  rule 
rather  than  the  exception,  so  It  cannot  now 
be  said  with  any  degree  of  reason  that  the 
defendant  had  no  notice  of  the  manner  its 
agent  was  executing  these  bonds.  The  exe- 
cution of  such  instruments  being  within  the 
scope  of  the  agency,  "the  law  Imputes  to  the 
principal,  and  charges  him  with,  all  notice  or 
knowledge  relating  to  the  subject-matter  of 
the  agency  which  the  agent  acquires  or  ob- 
tains while  acting  as  such  agent  and  within 


the  scope  of  his  authority,  or  which  he  may 
previously  have  acquired,  and  which  he  then 
had  in  mind,  or  which  he  had  acquired  bo 
recently  as  to  reasonably  warrant  the  as- 
sumption that  he  still  retained  It,  provided, 
however,  that  such  notice  or  knowledge  will 
not  be  Imputed  (1)  where  it  is  such  as  it  i» 
the  agent's  duty  not  to  disclose;  and  (2) 
where  the  agent's  relations  to  the  subject- 
matter,  or  his  previous  conduct,  render  it 
certain  that  he  will  not  disclose  it;  and  (3) 
where  the  person  claiming  the  benefit  of  the 
notice  or  those  whom  be  r^resents  colluded 
with  the  agent  to  cbeat  or  defraud  the  prin- 
cipal." Mechem  on  Agency,  §  721.  There  to 
DO  evidence  in  the  record  tending  to  show 
that  this  case  falls  within  the  exertions  to 
the  rule  stated  by  Mr.  Mechem. 

It  was  not  error  for  the  court  to  refuse  to 
grant  the  motion  of  defendant  for  a  peremp- 
tory instruction  to  return  a  verdict  in  its 
favor.  Willie  there  seems  to  be  no  particular 
dispute  on  the  facts  except  as  to  the  agency 
of  Mr.  Neville,  we  think  the  court  l)elow 
adopted  the  proper  practice  In  submitting  the 
conflicting  evidence  on  this  point  to  the  jury. 
There  being  evidence  reasonably  tending  to 
support  the  verdict,  it  will  not  be  disturbed. 
The  instructions  given  by  the  court  state  the 
law  applicable  to  the  correct  theory  of  the 
case  with  substantial  accuracy.  The  In- 
structions asked  by  the  defendant  and  which 
the  court  refused  to  give  were  all  predicated 
upon  the  theory  that  the  iron-clad  terms  of 
the  written  i»wer  of  attorney  absolutely  pre- 
cluded the  plaintiffs  from  recovering  and  ex- 
cluded the  theory  of  estoppel,  or  the  ratiflca- 
tion  of  the  agent's  acts  by  the  principal.  If 
the  court  had  adopted  this  theory,  a  peremp- 
tory Instruction  would  have  been  all  that  was 
necessary,  and  the  only  one  that  would  tuve 
been  proper.  We  believe  this  theory  was  un- 
tenable, and  the  instructions  were  properly 
refused. 

From  a  careful  review  of  the  proceedings 
had  In  the  court  below,  we  are  convinced  that 
there  was  no  error  justifying  a  reversal  of 
the  judgment. 

It  Is  therefore  affirmed.  All  the  Justices 
concur. 


(20  Okl.  768) 
GIIiLESPIB  «t  al.  v.  FIRST  NAT.  BANK  OF 

KINGFISHER. 
^Supreme  Court  of  Oklahoma.    April  14,  1908.) 

1.  B11.1.S  AND  Notes — Actions— Evidence. 

The  plaintiff  in  an  action  unon  a  negotia- 
ble promi.s.'sory  note  by  introdiioinff  in  evidence 
the  note  and  indorsement  of  the  nnyee  thereon 
in  blank  prima  facie  establifities  his  case. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Diu. 
vol.  7,  Bills  and  Notes,  I  1800.] 

2.  Evidence  —  Statements  of  Agent  —  Res 

GE8T.B. 

Statements  made  by  the  cashier  of  a  bank 
In  conTersations  with  one  of  the  makers  of  a 
promissory  note  made  18  months  and  4  years 
after  the  asnifniment  of  the  note  to  the  bank 
and  after  suit  had  been  instituted  thereon  as  to 
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hmr  the  bank  beld  fhe  note  are  not  admissible  as 
part  of  the  rea  cestse  when  it  is  not  shown  that 
the  cashier  acted  for  the  bank  in  the  tranaaction 
b7  which  tile  note  waa  aauKoad  to  it,  and  when 
there  waa  no  tranaaction  pending  at  the  time 
of  the  conTersations. 

[Bd.  Note.— For  caaea  in  point,  aea  Cent  Die. 
y^  20,  BTidence,  H  SSl-361.] 

8.  Abatemxnt— Death  or  Joint  Dkrhdaht. 

When,  in  an  action  upon  a  Joint  and  sev- 
eral promissory  note  against  the  makers  thereof, 
it  is  developed  by  the  evidence,  during  the  trial, 
that  one  of  the  defendants  Itas  died  since  the 
action  waa  filed  and  service  had,  the  action 
abates  only  as  to  the  deceased  defendant,  and, 
upon  verdict  returned  against  all  the  defend- 
ants, the  court  may  render  Judgment  against 
the  surviving  defendanta. 

[Bid.  Note.— For  cases  in  point,  see  Cent  Die. 
TOl.  1,  Abatement  and  Revival,  S!  322-329.] 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Blaine  County; 
M.  O.  Garber,  Judge. 

Action  by  the  First  National  Bank  of  King- 
fisher against  Ed  Gillespie  and  others.  Judg- 
ment for  plaintiff,  and  defendants  bring  er- 
ror.   Affirmed. 

Woolman  &  Ferguson,  for  plaintiffs  in  er- 
ror. Matthew  John  Kane,  for  defendant  in 
error. 

HAYES,  J.  This  action  was  begun  In  the 
district  court  of  Blaine  county,  on  the  8th 
day  of  September,  1903,  by  the  First  National 
Bank  of  Kingfisher,  as  plaintiff,  against  Ed 
Gillespie,  Charles  Hatje,  Geo.  C.  Boland,  and 
A.  A.  McGregor,  as  defendants.  The  action 
Is  on  a  promissory  note  alleged  by  plaintiff  in 
its  complaint  to  have  been  executed  by  de- 
fendants on  January  2,  1902,  for  the  snm  of 
$1,000,  payable  on  or  before  June  1,  1902,  to 
tbe  order  of  Bl  J.  Kelly.  Plaintiff  alleges 
that  it  became  the  owner  of  said  note  for  a 
Taluable  consideration  before  maturity ;  that 
said  note  was  assigned  to  It  by  'BL  J.  Kelly 
without  recourse.  Defendants  In  their  an- 
swer to  tbe  plaintiff's  complaint  make  a  gen- 
eral denial  of  each  and  all  the  allegations 
thereof  except  such  as  are  admitted  by  them 
In  their  answer.  They  admit  that  they  sign- 
ed and  delivered  the  note  to  B.  J.  Kelly,  and 
say  that  the  consideration  for  tbe  same  was 
a  contract  or  agreement  by  and  between  them 
and  B.  J.  K^ly  to  the  effect  that  B.  J.  Kelly 
represented  to  them  that  he  bad  full  power 
and  authority  to  sell  to  them  the  right  to 
locate  townsites  on  tbe  Eioid  &  Anadaiko 
Railway  between  Geary,  Okl.,  and  Anadarko, 
Okl.,  and  that  he  would  convey  to  the  defend- 
ants the  necessary  Information  as  to  where 
said  townsites  were  to  be  located,  and  give 
tbem  complete  and  exclnsive  control  over  the 
same  and  convey  such  information  to  them 
that  they  might  proceed  to  purchase  lands  at 
such  places  as  might  be  designated  for  towns, 
and  that  In  consideration  of  said  agreement 
tbey.  In  addition  to  executing  to  B.  J.  Kelly 
tbe  note  sued  npon,  agreed  to  pay  to  him  25 
per  oev*;  at  tbe  net  profits  of  the  sales  of 
property   for    said  townsites.    Tbey   allege 


that  B.  J.  Kelly  failed  to  carry  out  his  con- 
tract with  them,  and  did  not  notify  them  of 
the  location  of  the  towns  as  agreed,  but  that 
he  proceeded  to  locate  said  towns  himself  and 
sell  the  same  and  appropriate  the  proceeds 
thereof.  They  further  specifically  deny  that 
the  plaintiff  is  the  owner  ot  tbe  note  for 
value,  and  allege  that  It  is  using  its  name  in 
said  proceeding  for  and  on  behalf  of  B.  J. 
Kelly,  and  they  further  allege  that  plaintiff 
claims  that  it  is  holding  said  note  as  collat- 
eral security  to  secure  another  note  for  the 
sum  of  $2,500  executed  to  plaintiff  by  Kelly 
Bros.,  a  partnership  of  which  B.  J.  Kelly  Is 
a  member,  and  allege  that  the  plaintiff  had 
formerly  held  other  securities  to  secure  the 
payment  of  said  $2,500  note  of  Kelly  Bros., 
and  that  a  portion  of  the  other  securities  bad 
been  surrendered  by  plaintiff  without  notice 
to  or  consent  of  the  defendants ;  that  if  ths 
plaintiff  had  retained  all  the  securities  they 
would  have  been  sufficient  to  have  fully  paid 
said  note  of  $2,500,  and  that  by  surrendering 
said  securities  without  tbe  consent  of  defend- 
ants or  notice  to  tbem  they  have  been  dam- 
aged. 

Plaintiff  introduced  in  evidence,  without  ob- 
jection by  the  defendants,  the  note  sued  upon, 
with  the  Indorsement  thereon:  "Without  re- 
course on  me.  BL  J.  Kelly,  April  7,  1902." 
Without  introducing  further  evidence  plain- 
tiff rested  its  case.  After  the  defendants  bad 
offered  evidence  in  support  of  their  answer, 
plaintiff  demurred  to  tbe  same,  which  was 
sustained  by  tbe  court,  and  thereupon  moved 
the  court  to  instruct  tbe  Jury  to  return  a  ver- 
dict for  tbe  plaintiff  which  instruction  was 
given,  and  the  Jury  returned  a  verdict  In  fa- 
Tor  of  tbe  plaintiff  for  tbe  amount  of  the 
note.  Defendants  make  27  assignments  of 
error  in  their  petition,  but  In  their  brief 
tbey  have  discussed  only  matters  involved 
in  three  of  said  assignments  of  error,  and 
the  court  will  therefore  treat  the  other  as- 
signments of  error  as  having  been  abandon- 
ed by  tbem. 

Tbe  note  sued  upon  was  a  negotiable  In- 
strument Tbe  production  in  evidence  of  tbe 
note  indorsed  In  blank  prima  facie  establish- 
ed its  case.  1  Daniel  on  Negotiable  Instru- 
ments, par.  812;  8  Cyc.  229;  Wlnfleld  Bank 
T.  Bettie  Mc  Will  lams,  9  Okl.  493,  60  Pac.  229 ; 
Seymour  Price  et  al.  t.  Winnebago  National 
Bank,  14  Okl.  268,  79  Pac.  105.  Tbe  evidence 
of  defendanta  establishes  that  the  consldera- 
tlMi  for  which  the  note  was  executed  by 
them  was  substantially  as  set  forth  in  their 
answer,  bnt  there  was  neither  any  allegation 
by  them  in  tb^  answer  nor  any  proof  that 
plaintiff  had  notice  of  such  facts  before  it 
became  tbe  ovmer  of  tbe  note,  or  notice  that 
such  consideration  had  failed  in  whole  or  In 
part.  There  is  no  allegation  or  proof  of 
mala  fides  of  plaintiff.  There  is  no  evidence 
that  the  execution  of  tbe  note  by  defendants 
was  illegally  or  fraudulently  obtained,  bnt 
the  evidence  is  to  the  effect  that  Kelly,  the 
payee  in  tbe  note,  refused  to  carry  out  bla 
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contract.  Proof  by  defendants  that  the  note 
was  executed  without  consideration  by  them, 
or  that  the  consideration,  originally  valid, 
had  subsequently  failed,  was  not  sutliclent  to 
shift  the  burden  of  proof  upon  the  plaintlQ 
to  show  that  It  was  a  bona  fide  holder  for 
value.  1  Daniel  on  Negotiable  Instruments, 
par.  814. 

George  C.  Boland,  one  of  the  defendants, 
testified  that  he  went  to  plaintiff's  place  of 
business  on  the  24th  day  of  October,  1903, 
which  was  after  the  Institution  of  this  suit, 
to  converse  with  the  officers  of  the  bank 
about  the  note  In  controversy.  He  testified 
that  at  the  time  of  this  visit  George  Newer, 
the  cashier  of  the  bank,  stated  to  him  that 
the  note  sued  upon  in  this  action  was  held  by 
the  bank  as  collateral  security  to  secure  the 
payment  of  a  note  for  the  sum  of  $2,500, 
dated  the  15th  day  of  September,  1903,  signed 
by  K  J.  Kelly  and  his  brother,  T.  B.  Kelly. 
He  testified  that  he  visited  the  bank  a  second 
time  on  the  15th  day  of  January,  1906,  and 
that  he  again  had  a  conversation  with  Newer, 
the  cashier  of  the  bank,  and  he  testified  that 
he  was  permitted  by  Newer  to  examine  the 
books  of  the  bank;  that  he  formerly  had 
been  an  assistant  cashier  of  a  bank  for  five 
years  and  was  acquainted  with  the  system  of 
bookkeeping  in  banks.  The  defendants  of- 
fered to  prove  by  him  what  entries  he  found 
upon  the  books  of  the  bank  relative  to  the 
$2,500  note  to  secure  the  payment  of  which 
they  claimed  the  note  In  controversy  was  as- 
signed to  the  bank  as  collateral.  They  of- 
fered to  prove  by  him  that  the  entries  on  the 
imoks  of  the  bank  showed  that  said  note  had 
been  paid.  Upon  objection  by  plaintiff  to 
this  testimony,  the  court  refused  to  permit 
Boland  to  testify  as  to  the  same.  Defendants 
also  offered  to  prove  that  Newer,  the  cashier, 
stated  to  Boland  at  this  time  that  the  note 
for  $2,500,  dated  September  15,  1003,  executed 
by  the  two  Kelly  brothers,  for  the  securing  of 
which  the  note  In  this  action  was  as.signed 
by  El  J.  Kelly  to  the  bank.  It  Is  of  the  ac- 
tion of  the  court  In  rejecting  all  this  evidence 
that  plaintiffs  In  error  complain.  It  is  Insist- 
ed by  them  that  this  evidence  was  competent 
for  the  purpose  of  showing  that  the  bank  was 
not  the  owner  for  a  valuable  consideration  of 
the  note  at  the  time  of  the  trial.  Defendant  In 
error  Insists  that  this  evidence  offered  by  de- 
fendants is  the  declaration  of  an  agent  of 
plaintiff  as  to  past  transactions,  and  cannot 
be  binding  upon  plaintiff.  It  Is  the  theory 
of  plaintiffs  In  error  that  such  statements 
were  made  by  the  cashier  In  the  transaction 
of  business  within  the  scope  of  his  authority, 
made  at  the  time  of  such  transaction,  and 
was  part  of  the  res  gestas  and  competent  as 
evidence.  The  assignment  of  the  note  bears 
date  April  7,  1902,  and  there  being  no  proof 
to  the  contrary  It  will  be  presumed  that  the 
assignment  of  the  note  was  made  to  the  bank 
on  that  date.    8  Cyc.  232. 

The  first  conversation  had  between  wit- 
ness Boland  and  Newer,  the  cashier  of  the 


bank,  was  bad  In  October.  1903,  18  months 
after  the  nssignnient  of  the  note  to  plaintiff. 
His  testimony  is  that  at  that  time  he  asked 
the  cashier  to  i)ermlt  him  to  see  the  note 
which  the  cashier  did.  and  that  he  asked  bini 
(the  cashier)  how  he  held  the  note,  and  the 
answer  of  the  cashier  was  that  It  was  held 
as  collateral  to  the  $2,500  note,  which  answer 
was  withdrawn  from  the  jury  by  the  court. 
Ills  second  visit  to  the  bank  was  In  Januar}-. 
190(1,  nearly  fotir  years  after  the  assignment 
of  the  note  to  the  bank,  and  he  offered  to  tes- 
tify that  In  this  conversation  the  cashier  told 
him  that  the  $2,300  note  of  the  two  Kelly 
brothers,  for  the  security  of  which  It  Is  claim- 
ed by  the  defendants  the  note  In  controversy 
was  collateral,  had  been  paid.  The  court  ex- 
cluded this  testimony.  It  Is  the  contention 
of  plaintiffs  In  error  that  the  same  should 
have  been  admitted  as  a  part  of  the  res  gestae. 
The  res  gesta;  In  this  action  was  the  fact  of 
the  assignment  of  the  note  sued  upon  by  B.  J. 
Kelly  to  the  defendant  in  error,  and  the  na- 
ture of  such  assignment.  There  is  no  evi- 
dence whatever  In  the  record  that  this  trans- 
action occurred  between  Kelly  and  Newer, 
as  cashier  of  the  bank,  or  that  Newer  had 
anything  whatever  to  do  with  the  transaction 
by  which  the  bank  became  the  assignee  and 
holder  of  the  note.  Declarations  and  admis- 
sions of  the  officers  and  agents  of  a  corpora- 
tion may  be  proved  against  the  coriwratlon  as 
part  of  the  res  gestse  when  the  same  are  made 
during  the  agency  of  such  officer  or  agent 
making  such  declarations  or  admissions,  and 
when  the  same  are  in  regard  to  a  transaction 
depending  at  the  very  time,  but  they  cannot 
be  admitted  if  made  as  a  narrative  of  a  past 
act  subsequent  to  the  transaction.  Abttott's 
Trial  Evidence.  55 ;  1  Greenleaf  on  Evidence. 
172 :  Zane  on  Banks  &  Banking,  109.  There 
Is  no  evidence  In  this  case  of  any  transaction 
pending  at  the  time  of  the  conversations  of 
Boland  with  Newer.  Boland  stated  that  on 
the  first  visit  to  the  bank  he  told  Newer  his 
business,  and  that  he  wanted  to  see  the  note, 
referring  to  the  note  sued  upon,  but  the  evi- 
dence does  not  disclose  what  his  business 
wa.s,  and  It  Is  the  contention  of  counsel  for 
the  plaintiffs  in  error  that  the  visits  of  Bo- 
land to  the  bank  were  for  the  purpose  of  seek- 
ing an  inspection  of  the  Instrument  upon 
which  suit  was  brought,  as  authorized  by  sec- 
tion 4.T55  of  Wilson's  Rev.  &  Ann.  St.  1908. 
Clearly,  then,  the  transaction.  If  it  can  be 
said  to  be  a  transaction  at  all.  between  Bo- 
land and  Newer  was  not  one  pertaining  to 
the  assignment  of  the  note  to  the  plaintiff, 
and  any  statement  made  by  Newer  at  such 
time  about  the  transaction  that  occurred  IS 
months  prior  thereto,  and  in  which  it  is  not 
shown  that  Newer  acted  as  agent  for  the 
bank,  cannot  be  said  to  be  a  part  of  the  res 
gestrn  of  the  transaction  by  which  the  bank 
became  the  owner  of  the  note.  Entries  made 
upon  the  books  of  the  bank  showing  how  the 
note  sued  upon  was  held  by  the  bank  would 
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have  been  competent  evidence,  but  It  was 
not  competent  for  Boland  to  testify  as  to 
wbat  entries  he  saw  upon  the  books  at  the 
time  be  visited  the  bank  when  no  effort  was 
made  to  show  that  tbe  books  themselves, 
which  were  the  best  evidence,  could  not  be 
obtained  and  offered  in  evidence. 

Our  attention  has  been  called  to  the  case 
of  Bank  of  Monroe  v.  Field  et  al.,  2  Hill  (N. 
Y.)  445,  as  supporting  the  theory  of  defend- 
ants in  this  case.  The  facts  in  that  case, 
which  was  an  action  upon  a  promissory  note 
made  by  defendants  to  the  bank,  were  that 
one  of  the  defendants  was  requested  by  the 
president  of  the  bank  to  pay  the  note  in  ques- 
tion. The  defendant,  so  requested,  called  at 
the  bank  and  explained  to  the  president  of 
the  bank  that  he  had  paid  the  note  to  him. 
The  president  of  the  bank  and  this  defend- 
ant made  an  examination  of  the  books  of  the 
bank,  and  upon  such  examination,  the  presi- 
dent of  the  bank  admitted  that  the  note  had 
been  jmid  to  him,  and  that  he  bad  account- 
ed to  the  bank  for  It  The  court  held  that 
the  admission  of  tbe  president  of  the  bank 
was  admissible  as  part  of  tbe  res  gestte,  but 
In  that  case  the  declarations  of  the  officer 
were  made  by  him  while  he  was  acting  in 
the  discharge  of  bis  duty  in  endeavoring  to 
collect  the  note  committed  to  him  for  that 
purpose,  and  at  a  time  when  he  had  examin- 
ed the  records  of  bis  principal  and  spoke 
with  full  knowledge  of  the  facts  disclosed  by 
tbe  books  of  his  principal.  In  the  case  at 
bar  there  was  no  transaction  between  the 
witness  Boland  and  Newer,  the  cashier  of 
tbe  bank,  at  the  time  of  the  conversations. 
Tbe  interest  of  the  bank  In  the  note  sued  up- 
on was  determined  by  its  contract  with  Kelly, 
which  had  occurred  long  prior  to  these  con- 
versations. The  defendant  Boland  was  seek- 
ing information  relative  to  his  note,  and  any 
information  given  by  the  cashier  as  to  how 
the  bank  acquired  said  note,  when  it  is  not 
shown  that  tbe  transaction  by  which  the 
bank  acquired  the  note  was  made  by  Newer 
as  cashier  of  the  bank,  and  when  it  appears 
that  this  conversation  took  place  at  a  time 
far  remote  from  the  time  tbe  bank  acquired 
the  note,  and  the  statements  made  by  the 
cashier  were  no  part  of  the  transaction,  were 
no  part  of  the  res  gestae,  but  were  conversa- 
tions about  a  past  transaction  which  would 
not  be  binding  upon  the  bank.  Franklin 
Bank  v.  Steward,  37  Me.  519 ;  Ooetz  v.  Bank 
of  Kansas  City,  119  U.  S.  551,  7  Sup.  Ct.  318. 
30  L.  Ed.  515 ;  First  National  Bank  of  Can- 
ton V.  North,  6  Dak.  139,  41  N.  W.  736,  50 
N.  W.  621 ;  Uazleton  v.  Union  National  Bank 
of  Columbus,  32  Wis.  34:  Larue  v.  St.  An- 
thony &  D.  Klv.  Co.,  3  S.  D.  637,  54  N.  W.  806. 
First  National  Bank  of  Xenia  v.  Daniel  M. 
Stewart  et  al.,  114  U.  S.  224.  5  Sup.  Ct.  845, 
29  L.  Fd.  101.  has  been  cited  by  the  plaintiffs 
in  error  as  supporting  their  contention  in  this 
case.    In  that  case  the  declarations  of  tbe 


cashier  of  the  bank,  introduced  In  evidence, 
were  declarations  made  by  him  in  conversa- 
tions with  the  witness  at  two  different  times. 
The  second  of  which  conversations  occurred 
some  two  months  after  the  principal  trans- 
action, but  the  Supreme  Court  of  the  United 
States,  in  holding  that  the  declarations  made 
in  the  second  conversation  were  admissible, 
states  that  the  second  conversation  was  part 
of  a  treaty  between  the  witness  and  the  cash- 
ier of  the  bank  commenced  on  the  former  date 
some  two  months  prior  thereto.  The  con- 
versations between  the  cashier  of  the  plain- 
tiff In  this  case  and  the  defendant  Boland 
were  no  part  of  any  treaty  or  dealing  between 
the  defendants  and  the  bank.  Suit  had 
already  been  instituted  upon  the  note,  and  tbe 
only  purpose  of  defendant  Boland's  visits  to 
the  bank  at  the  time  the  conversations  oc- 
curred, as  contended  by  counsel,  was  for  the 
purpose  of  obtaining  information  as  to  the 
records  of  the  bank  under  tbe  provisions  of 
the  statutes.  Neither  the  cashier  of  the  bank 
nor  any  of  the  other  officers  or  agents  there- 
of were  called  by  defendants  to  establish  how 
the  bank  became  tbe  owner  and  holder  of  the 
note,  and  there  being  no  evidence  in  tbe  rec- 
ord to  rebut  the  presumption  created  by  plain- 
tiff's evidence  that  it  was  the  owner  of  the 
note,  and  that  the  same  had  been  assigned 
to  it  for  value  before  maturity,  the  court 
did  not  err  in  directing  the  jury  to  return  a 
verdict  for  the  plaintiff. 

The  note  sued  upon  In  this  case  is  a  Joint 
and  several  note.  During  the  progress  of 
the  trial,  it  developed  that  A.  A.  McGr^or, 
one  of  the  defendants,  had  died  since  the 
Institution  of  the  suit.  The  Jury,  upon  the 
direction  of  the  court,  returned  a  verdict  as 
to  all  the  defendants.  On  motion  for  a  new 
trial,  the  court  overruled  the  motion,  and  en- 
tered Judgment  against  all  the  defendants 
except  A.  A.  McGregor.  Plaintiffs  in  error 
contend  that  this  action  of  the  court  was 
error;  that  the  plaintiff,  having  elected  to  sue 
all  the  defendants  Jointly,  and  the  action  not 
having  been  revived  as  to  the  defendant  A. 
A.  McGregor,  the  action  of  the  court  in  di- 
recting a  verdict  against  the  defendants,  not 
excepting  the  defendant  McGregor,  was  error 
which  the  court  could  not  correct  by  render- 
ing Judgment  against  all  the  defendants  ex- 
cept A.  A.  McGregor.  This  contention  is 
without  merit  The  death  of  one  of  several 
defendants  sued  Jointly  on  a  contract  abates 
only  the  action  as  to  him,  and  tbe  action  con- 
tinues against  the  surviving  defendants.  5 
Ency.  Plead.  &  Prac.  837,  and  the  authorities 
there  cited.  An  order  made  by  the  court 
subseiiuent  to  the  death  of  A.  A.  McGregor 
affecting  him  was  to  the  extent  that  the  same 
affects  A.  A.  McGregor  or  his  estate  as  if 
made  before  the  action  had  been  revived — ^was 
void.  The  court  was  without  Jurisdiction  to 
enter  a  Judgment  against  defendant  A.  A. 
McGregor,  and  his  action  in  refusing  to  do 
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BO  In  no  way  prejudiced  the  rights  of  the 
other  defendants. 
The  Judgment  of  the  lower  court  Is  affirmed. 

WILLIAMS,  C.  J.,  and  DUNN  and  TURN- 
ER, JJ.,  concurring.  KANE,  J.,  disqualified, 
not  sitting. 


FOSTER  LUMBER  CO.  v.  ARKANSAS  VAL- 
LEY &  W.  RY.  CO. 
(Supreme  Court  of  Oklahoma.    April  13,  1908.) 

1.  Eminent  Domain— Injcbies  to  Pbopebty— 
Right  op  Action. 

One  who  owns  the  equitable  title  to  real 
property  and  is  in  possession  of  same  may  main- 
tain an  action  for  permanent  injuries  thereto. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  18,  Eminent  Domain,  f  789.1 

2.  Same— Railroads    in    Stbeet. 

An  abutting  property  owner  whose  means 
of  access  to  his  property  has  been  cut  off  or  ma- 
terially interrupted  by  the  building  of  a  railway 
track  upon  the  street  in  front  of  said  property 
may  recover  damages  therefor. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  18,  Eminent  Domain,  §§  282-290.] 

(Syllabus  by  the  Court) 

Error  from  District  Court,  Noble  CJounty. 

Action  by  the  Foster  Lumber  Company 
against  the  Arkansas  Valley  &  Western  Rail- 
way Company.  Judgment  for  defendant  and 
plaintiff  brings  error.  Reversed  and  remand- 
ed. 

This  action  was  brought  by  the  plaintiff  in 
error  as  plaintiff  In  the  district  court  of 
Noble  county,  Oklahoma  Territory,  against 
defendant  In  error  as  defendant,  seeking  to 
recover  damages  alleged  to  have  been  sus- 
tained by  plaintiff  In  error  on  account  of  the 
construction  of  a  railway  by  the  defendant 
In  error  upon  one  of  the  streets  in  the  city 
of  Perry.  Plaintiff  alleges  In  Its  petition  that 
It  is  the  owner  of  two  certain  lots  In  the  city 
of  Perry  fronting  upon  A  street,  a  public 
street  In  said  city,  and  that  about  the  1st 
day  of  October,  1903,  the  defendant,  without 
the  consent  of  plaintiff,  erected  a  large  fill 
Immediately  In  front  of  the  plaintiff's  proper- 
ty, and  built  in  front  of  said  property  a 
steam  railway  track  a  distance  of  about  20 
feet  from  the  curb  line  of  plaintiff's  proper- 
ty, thereby  greatly  obstructing  the  means  of 
Ingress  and  egress  to  and  from  said  lots  and 
rendering  them  unfit  for  business  purposes, 
and  that,  on  account  of  such  obstruction,  said 
property  of  the  plaintiff  was  diminished  and 
depreciated  In  value  In  the  total  sum  of 
.$3,000.  A  second  cause  of  action  was  alleged 
In  plaintiffs  complaint,  but,  as  same  appears 
to  have  been  abandoned  by  plaintiff  in  the 
trial  of  the  case,  we  do  not  consider  it  neces- 
sary to  make  further  reference  to  same.  De- 
fendant filed  its  answer,  and  denied  that 
plaintiff  was  the  owner  of  the  lots  at  the 
time  said  railway  was  built  by  It,  and  at  the 
time  said  damages  alleged  to  have  been  sus- 
tained by  plaintiff  occurred,  and  further  aver- 


red that  It  had  obtained  from  the  city  of 
Perry  a  grant,  granting  to  It  the  right  to  use 
and  occupy  certain  of  the  parks,  streets,  and 
alleys  In  the  city  of  Perry ;  tliat  A  street  is 
one  of  the  streets,  the  use  of  which  for  rail- 
way purposes  bad  been  granted  to  it  by  the 
city  of  Perry,  and  that  it  erected  railway 
tracks,  roadbeds,  and  switches  complained  of 
In  plaintiff's  petition  on  said  street  by  virtue 
of  and  under  the  authority  conferred  and 
granted  to  it  under  the  ordinance  of  the  city 
of  Perry  granting  It  the  right  to  build  upon 
said  street  a  railway.  Plaintiff  introduced 
evidence  to  sustain  the  allegations  of  its  com- 
plaint, and  rested  Its  case.  Thereupon  de- 
fendant demurred  to  the  plaintiff's  evidence, 
which  was  sustained,  and  judgment  rendered 
for  defendant.  A  further  statement  of  facts 
will  appear  in  the  opinion  of  the  court 

H.  B.  Martin  and  D.  M.  Tlbbetts.  for  plain- 
tiff In  error.  James  B.  Dlggs  and  Flyon  & 
Ames,  for  defendant  in  error. 

HAYES,  J.  (after  stating  the  facts  as 
above).  Plaintiff  introduced  in  evidence  la 
support  of  Its  allegation  of  ownership  of  said 
lots  a  deed  from  Timothy  McGrath,  Amos  B. 
Fitts,  and  Fred  L.  Bailey,  as  trustees  for  the 
townsite  of  Perry,  Okl.,  to  Thomas  8.  Foster, 
of  date  the  2d  day  of  April,  1895,  conveying 
to  the  said  Thos.  S.  Foster  lots  7  and  8.  in 
block  46,  in  the  city  of  Perry,  and  being  the 
lots  Involved  In  this  action,  and  further  in- 
troduced In  evidence  a  deed  of  date  the  25th 
day  of  July,  1890,  from  Thos.  S.  Foster,  con- 
veying said  lots  to  Benj.  B.  Foster.  The  dep- 
osition of  Benj.  B.  Foster  was  then  read  in 
evidence,  by  which  it  was  proved  that  about 
the  time  of  the  opening  of  the  townsite  of 
Perry  said  Thos.  S.  Foster  and  Benj.  B.  Fos- 
ter, as  a  partnership,  were  engaged  in  the 
lumber  business  in  the  city  of  Perry;  that 
said  partnership  occupied  said  lots  as  a  lum- 
ber yard  during  the  existence  of  the  partner- 
ship ;  that  later  there  was  organized  the  Fos- 
ter Lumber  Company,  a  corporation,  to  whom 
was  sold  all  the  property  and  assets  includ- 
ing the  real  estate  of  the  partnership  thereto- 
fore composed  of  Thos.  8.  Foster  and  Benj. 
B.  Foster ;  that  from  the  time  of  the  opening 
of  the  townsite  of  Perry  said  lots  bad  been 
occupied  either  by  the  partnership  or  by  the 
plaintiff  in  this  action;  that  while  the  deed 
to  said  lots  was  taken  in  the  name  of  Thos. 
S.  Foster,  who  afterwards  conveyed  the  same 
to  Benj.  B.  Foster,  the  purchase  price  of  same 
was  paid  out  of  the  funds  of  the  partnership, 
and  that  said  lots  never,  in  fact,  belonged  to 
either  of  the  Fosters,  but  was  at  all  times 
the  property  of  the  partnership,  and  that, 
when  the  assets  of  said  partnership  were  sold 
to  the  Foster  Lumber  Company,  plaintiff  in 
error,  said  lots  were  sold  to  and  became  the 
property  of  said  Foster  Lumber  Ompany, 
but  that  no  deed  of  conveyance  was  ever  exe- 
cuted by  Benj.  B.  Foster  to  the  plaintiff;  that 
the  Foster  Lumber  Company  paid  for  oU  the 
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ImproTements  on  the  lots,  whlcb  amounted 
to  something  over  f  1,000,  and  that  said  com- 
pany  tiad  paid  the  taxes  thereon.  To  the 
Introduction  of  this  testimony  defendant  ob- 
jected. The  court  at  the  time  sustained  the 
objection  as  to  part  of  same,  and,  later  upon 
motion  of  defendant,  struck  out  all  that  part 
of  the  deposition  that  tended  to  prove  that 
plaintiff  was  the  owner  of  said  lots,  and  that, 
while  the  legal  title  to  the  same  was  in  Benj. 
B.  Foster  at  the  time  the  alleged  damages 
were  sustained  and  at  the  time  of  the  trial, 
he  had  no  interest  whatever  in  said  lots ;  that 
he  had  never  occupied  or  been  In  possession 
of  the  same ;  and  that  said  lots  had  been  paid 
for  by  plaintiff,  and  had  been  occupied  by  it 
as  a  lumber  yard  for  a  number  of  years. 

To  the  action  of  the  court  rejecting  said 
evidence,  plaintiff  In  error  makes  his  first  as- 
signment of  error.  The  question  presented 
by  this  assignment  of  error  resolves  Itself  in- 
to the  proposition  whether  an  action  for  dam- 
ages to  real  property  may  be  maintained  by 
the  holder  of  the  equitable  title.  If  It  cannot, 
then  said  evidence  -was  incompetent.  The 
evidence  offered  by  plaintiff  and  excluded  by 
the  court  tended  to  prove  that  BenJ.  B.  Fos- 
ter hold  at  the  time  of  the  trial  and  at  the 
time  of  the  alleged  Injuries  Involved  in  this 
action  the  legal  title  to  said  lots  as  the  trus- 
tee in  resulting  trust  for  the  benefit  of  the 
plaintiff.  It  is  contended  by  defendant  In 
error  that  this  action,  being  for  the  recovery 
of  permanent  injuries  or  damages  to  the  free- 
hold, cannot  be  maintained  by  any  other  per- 
son that  the  one  holding  the  legnl  title  to  the 
property  injured.  Sutherland  on  Damages, 
}  1012,  says:  "Damages  In  tills  action  [re- 
ferring to  an  action  for  trespass]  may  be  such 
as  are  appropriate  to  the  tenure  by  which  the 
plaintiff  holds,  and  such  as  result  from  the 
injury  suffered.  Possession  alone  will  entitle 
him  to  recover  damages  for  any  injury  sole- 
ly affecting  it.  If  he  seeks  to  recover  for  the 
future,  he  must  show  that  his  title  gives  him 
an  Interest  in  the  damages  claimed,  and  he 
can  recover  none  except  such  as  affect  his 
own  right,  unless  he  holds  in  such  relation 
to  the  other  parties  Interested  that  his  recov- 
ery will  bar  their  claim."  In  the  case  of 
Hueston  V.  Mississippi  &  Rum  Ulver  Boom 
Co..  76  Minn.  251,  79  N.  W.  92,  the  plaintiff 
sought  to  recover  damages  resulting  to  a  cer- 
tain mill  and  lands  adjacent  thereto  by  rea- 
son of  the  defendant's  having  built  on  an  Is- 
land in  the  Mississippi  river  a  short  distance 
below  plaintiflTs  lands  a  boom  for  the  pur- 
pose of  catching  logs,  thereby  causing  the 
river  to  overflow  plaintiff's  land,  and  to  break 
Into  bis  mill,  and  to  greatly  Injure  his  land 
and  mill.  The  evidence  developed  that  the 
plaintiff  occupied  the  land  at  the  time  the 
Injury  was  suffered  as  the  vendee  under  an 
executory  contract  of  sale.  Defendant  de- 
nied plalntlfTs  right  of  recovery  on  the 
ground  that  plaintiff  did  not  possess  the 
legal  title  to  the  property  Injured,  and  con- 
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tended  that  the  right  of  recovery  for  same. 
If  any,  was  In  his  yendor.  The  court  held 
that  plaintiff  could  recover  both  for  the  in- 
juries to  the  land  and  to  the  mill,  and,  com- 
menting upon  same,  said :  "The  general  rule 
is  that  damages  in  an  action  for  trespass 
upon  real  property  may  be  such  as  are  ap- 
propriate to  the  tenure  by  which  the  plaintiff 
holds.  Possession  alone  will  entitle  him  to 
recover  damages  for  any  injury  solely  affect- 
ing It.  If  he  seeks  to  recover  for  the  future, 
he  must  show  that  his  title  gives  him  an  in- 
terest in  the  damages  claimed,  and  he  can 
recover  none  except  such  as  affect  his  own 
right,  unless  he  holds  in  such  relation  to  oth- 
er parties  Interested  that  his  recovery  will 
bar  their  claim.  In  this  case  the  injury  is 
wholly  to  plaintiff.  He  will  have  to  pay  to 
his  vendor  the  full  contract  price,  notwith- 
standing that  the  premises  may  have  been 
depreciated  in  value  by  the  trespass.  •  ♦  • 
Whether  he  could  in  equity  impound  the 
damages  recovered  in  this  action  If  the  in- 
jury to  the  premises  was  so  great  as  to  leave 
them  Inadequate  security  for  the  unpaid  in- 
stalments of  purchase  money  it  is  unneces- 
sary now  to  inquire." 

It  was  held  in  McKenzle  v.  Railroad  Com- 
pany, 27  W.  Va.  306,  that  the  plaintiff  who 
held  the  equitable  title  to  certain  real  estate 
could  maintain  an  action  for  damages  there- 
to with  or  without  her  husband.  In  whom  was 
the  legal  title,  joining  in  the  action.  The  rule 
announced  in  that  case  was  adopted  by  the 
same  court  in  the  case  of  Clay  et  ux.  v.  City 
of  St.  Albans,  43  W.  Va.  539,  27  S.  E,  368,  64 
Am.  St.  Rep.  883,  in  which  case  the  court 
holds  that,  where  a  conveyance  of  land  has 
been  made  to  a  trustee  for  the  benefit  of  the 
wife  of  another  person  by  which  she  Is  per- 
mitted to  have  the  possession  and  use  of  said 
land,  although  she  Is  vested  with  only  an  equi- 
table title,  she  and  her  husband  or  she  alone 
may  maintain  an  action  for  trespass  to  both 
possession  and  the  Inheritance.  In  Railroad 
Co.  V.  Charles  C.  Ingalls,  15  Neb.  123,  10  N. 
W.  702,  the  plaintiff  In  the  court  below  sought 
to  recover  damages  from  the  defendant  for 
building  Its  road,  for  use  as  a  railway,  upon  a 
public  road  a  portion  of  which  was  on  plain- 
tiff's land,  thereby  imposing  additional  bur- 
dens upon  the  land  of  plaintiff.  It  developed 
in  the  progress  of  the  trial  that  the  legal  title 
to  the  property  at  the  time  of  the  alleged  in- 
Jury  was  in  another  person  than  the  plaintiff ; 
that  plaintiff  occupied  the  same  under  a  con- 
tract for  purchase,  and  was  at  said  time  In 
default  of  payment  on  his  contract ;  and  that 
his  contract,  under  which  he  held  and  was  in 
possession  of  said  land,  was  subject  to  for- 
feiture. The  vendor,  in  whom  the  legal  title 
existed,  however,  had  not  taken  advantage 
of  the  default.  The  defendant  In  the  court  be- 
low insisted  that  no  recovery  could  be  had  be- 
cause defendant  in  error  bad  not  the  legal 
title  at  the  time  the  Injury  occurred,  and  did 
not  have  the  legal  title  at  the  time  of  the  trial. 
The  court  held  in  that  case  that  defendant 
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In  error  was  entitled  to  recover;  that,  at 
most,  there  was  a  defect  of  parties;  and 
tliat,  no  objection  having  been  raised  by  the 
pleadings  to  such  defect  of  parties,  the  same 
was  waived.  The  same  rule  was  adopted  by 
the  Supreme  Court  of  Nebraska  In  Ouiaha  & 
1{.  V.  Hy.  Co.  V.  Brown,  29  Xeb.  513.  40  X.  W. 
40.  in  which  case  the  court  said:  "It  would 
be  very  strange,  indeed,  if  the  purchaser  of 
real  estate  who  In  equity  is  treated  as  the 
owner  should  be  powerless  to  protect  his 
rights  In  case  his  real  estate,  held  under  a 
valid  contract,  was  injured;  but  such  is  not 
the  law."  And  the  same  court  In  Gartner  v. 
Chicago,  Rock  Island  &  Pacific  Ry.  Co.,  71 
Neb.  444,  98  N.  W.  1052,  held  that  one  who  Is 
In  possession  of  real  estate  under  a  contract 
with  the  owner  for  the  purchase  thereof  has 
sulUcient  title  to  maintain  an  action  for  dam- 
ages to  the  land.  That  a  person  holding  the 
equitable  estate  in  land  may  maintain  an  ac- 
tion for  injury  to  the  freehold  has  been  held 
in  the  followlui)  cases:  Miller  v.  Zufall,  113 
Pa.  317,  6  Atl.  STiO;  Cleaveland  v.  Grand 
Trunk  Ry.  Co.,  42  Vt.  449 ;  Rood  v.  Xew  York 
&  Erie  R.  R.  Co.,  18  Barb.  (X.  Y.)  80;  Rus- 
sell V.  Meyer,  7  N.  D.  355,  75  X.  W.  202,  47 
L.  R.  A.  037;  Chouteau  v.  Boughton,  100  Mo. 
406,  13  S.  W.  877. 

The  facts  offered  to  be  proved  by  that  part 
of  the  deiwsltlon  of  BenJ.  B.  Foster  excluded 
by  the  court  would  have  established  that  Benj. 
B.  Foster  had  the  naked  legal  title  to  said 
lots  as  a  trustee  In  resulting  trust  In  favor  of 
the  plaintiff  in  this  action.  Plaintiff  was  in 
possession,  and  had  been  ever  since  It  was 
organized  as  a  corporation,  and  had  paid  the 
purchase  price  of  said  lots,  paid  for  the  im- 
provements thereon,  and  paid  the  taxes. 
Benj.  B.  Foster  had  never  been  In  possession. 
Whatever  Injury  occurred  to  said  property 
resulting  in  the  depreciation  In  the  value 
thereof  was  tlie  loss  of  the  plaintiff.  What- 
ever Increase  In  the  value  of  the  same  might 
occur  would  Ik;  the  gain  of  the  plaintiff.  The 
plaintiff  is  the  real  party  In  interest,  and  in 
e(iuity  would  be  regarded  as  the  owner  of  the 
lots,  and  a  judgment  in  Its  favor  In  this  case 
could  be  pleaded  by  defendant  In  an  action 
against  it  by  the  said  Benj.  B.  Foster  upon 
proof  of  the  facts  offered  to  be  proved  by  the 
plaintiff  as  a  l)ar  to  a  recovery  by  Benj.  B. 
Foster.  While  It  would  have  been  better  prac- 
tice to  have  made  the  i)erson  holding  the  legal 
title  a  i)arty  to  the  suit,  not  having  done  so 
does  not  defeat  the  right  of  recovery  of  the 
plaintiff  in  this  action,  and  the  action  of  the 
c-ourt  in  rejecting  said  evidence  was  error. 

The  evidence  Introduced  l)y  plaintiff  estab- 
lished that  Its  lots  fronted  on  A  street,  in 
the  city  of  Perrj',  and  that  the  same  had  been 
occui)led  and  used  as  a  lumber  yard  by  plain- 
tiff for  several  years;  that  the  defendant  had 
built  upon  A  street  In  front  of  said  lots  Its 
main  line  of  railway  and  four  switch  tracks ; 
that  the  nearest  track  of  said  railway  was 
10  feet  from  the  door  of  the  building  on  plain- 
tiff's lots.    The  evidence  further  establishes 


that  said  lots  are  located  on  a  comer;  that 
on  the  south  side  of  same  is  Seventh  street,  but 
that  said  street  Is  not  passable  on  account 
of  there  being  a  creek  across  same,  over  which 
there  Is  no  bridge;  that  the  space  between 
plaintiff's  property  and  the  nearest  railroad 
track  was  not  sufficient  for  teams  to  go  in 
and  out.  There  is  no  evidence  In  the  record 
disclosing  what  right  defendant  bad  to  build 
Its  railway  track  upon  A  street,  or  whether 
any  permission  had  been  granted  it  by  the 
city  of  Perry  to  build  the  same  upon  said 
street ;  but  it  apjiears  from  the  record  that 
the  case  was  tried  in  the  court  below  upon  the 
theory  that  authority  had  been  obtained  from 
the  city  of  Perrj'  by  the  defendant  to  construct 
Its  railroad  upon  said  street,  and  such  is  the 
theory  of  the  case  as  presented  by  the  briefs 
of  both  parties  filed  in  this  court,  and  we 
shall  therefore  consider  the  case  upon  the 
theory  upon  which  it  was  tried  in  the  court 
below  and  as  presented  in  the  briefs  of  the 
parties. 

It  is  contended  by  plaintiff  that  defendant, 
by  constructing  Its  tracks  of  railway,  the 
nearest  of  which  Is  within  10  feet  of  plain- 
tiff's property,  has  greatly  obstructed  and  in- 
jured its  means  of  Ingress  and  egress  to  and 
from  Its  said  lots,  and  has  rendered  the  same 
unfit  for  business  puri'oses,  and  for  the  pur- 
poses for  which  plaintiff  was  using  them,  and 
that,  on  account  of  such  obstruction  to  plain- 
tiffs means  of  Ingress  and  egress  to  and  from 
Its  lots,  the  same  have  been  greatly  diminished 
and  depreciated  in  value,  and  that  such  acts 
of  defendant  constitute  a  "taking"  of  plain- 
tiff's projierty.  Plaintiff  has,  by  virtue  of  its 
ownership  of  said  lots,  an  Interest  in  street  A 
on  which  said  lots  abut,  and  a  right  therein 
common  with  the  public  to  pass  over  the  same 
as  a  public  highway.  In  addition  thereto. 
It  has  a  special  right  in  said  street  not  com- 
mon to  the  public,  to  wit,  the  right  of  ingress 
and  egress  over  the  some  to  and  from  its  lots. 
The  decisions  of  the  courts  made  under  stat- 
ute or  constitutional  provision  to  the  effect 
that  the  complaining  party  can  recover  only 
where  there  is  a  "taking  of  private  property 
for  public  use''  are  nearly  uniform  on  the 
question  that,  where  the  injury  complained  of 
by  the  abutting  property  owner  is  one  that  is 
common  to  the  general  public,  such  injury  ia 
dannium  abstjuc  injuria.  The  decisions  of  the 
courts,  however,  are  by  no  means  uniform 
Hljon  what  constitutes  a  "'taking"  of  property 
In  c-ases  similar  to  the  one  at  bar,  but  we 
believe  the  weight  of  the  better  authorities,  if 
not  tlie  greater  in  number,  Is  that  such  a  "tak- 
ing" may  result  without  conversion  of  the 
proix>rty  or  any  part  thereof,  as  under  statutes 
and  constitutional  provisions  which  provide 
that  private  property  sliall  not  be  taken  for 
public  use  witliout  conipensatlou.  Some  of  the 
courts  have  held  that,  where  no  conversion  of 
the  property  is  made,  there  must  be  a  physical 
injury  to  tlie  same,  or  a  physical  invasion 
thereof   before  a  right  of  recovery   exists. 
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Chicago,  Burlington  &  Qulncy  Ry.  Co.  v.  Pat- 
rick McGlnnis.  79  111.  2C». 

Tbe  Supreme  Court  of  the  United  States  In 
Puinpelly  t.  Green  Bay  Co.,  13  Wall.  106,  20 
L.  Ed.  5u7,  held  that  it  is  not  necessary  that 
property  should  be  taken  in  the  narrow  sense 
of  the  word  to  bring  the  case  within  tbe  pro- 
tection of  a  statute  or  a  constitutional  pro- 
vision that  private  proi)erty  cannot  be  taken 
for  public  use  without  compensation.  Tbe 
court  held  in  that  case  that  there  may  be 
such  a  serious  Interruption  to  the  common 
and  necessary  use  of  property  as  will  be  equiv- 
alent to  a  "taking."  In  that  case  tbe  inter- 
ruption to  the  common  and  necessary  use  of 
the  property  complained  of  was  that  the  de- 
fendant had  built  a  dam  across  a  river  which 
formed  the  outlet  of  a  lake  by  which  dam  the 
waters  of  the  lake  were  raised  so  high  as  to 
overflow  the  land  of  plaintiff,  and  to  tear  up 
his  trees  and  grass  by  the  roots,  and  wash 
them,  with  his  hay  thereon  away,  and  to 
choke  up  the  ditches  on  the  land,  and  to  satu- 
rate some  of  his  land  with  water,  and  to  dir- 
ty and  injure  other  parts  thereof  by  leav- 
ing thereon  deposits  of  sand.  The  facts  in 
that  case  do  not  establish  a  "taking"  of  tbe 
property  In  the  narrow  sense  of  the  word. 
The  injury  sustained  for  which  a  recovery 
was  sought  In  that  action  was  a  physical  in- 
Jury  to  the  land.  But  we  do  not  understand 
the  court  In  holding  that  a  recovery  could  be 
bad  therefor  to  limit  the  Injury  for  which  a 
recovery  may  be  had  to  a  physical  injury 
where  there  is  a  "taking"  of  the  property  in 
the  narrow  sense  of  the  word.  On  the  other 
hand,  tbe  reasoning  of  the  court  in  that  case 
Is  that  the  test  by  which  it  may  be  determin- 
ed whether  there  has  been  a  "taking"  is  not 
the  manner  in  which  the  Injury  was  done, 
but  whether  one's  common  and  necessary  use 
of  his  property  has  been  seriously  interrupt- 
ed. PlalntifT  in  the  case  at  bar,  by  virtue  of 
its  ownership  of  said  lots,  had  the  right  of 
access  over  A  street  to  the  same.  Such 
right  Is  one  peculiar  to  itself,  in  which  the 
general  public  has  no  interest,  and  exists  in 
the  nature  of  an  incorporeal  hereditament 
attached  to  said  lots,  and  is  a  valuable  prop- 
erty right,  one  that,  under  some  circumstan- 
ces, may  constitute  the  greater  element  of 
value  of  the  abutting  property,  and  Is  one 
that  cannot  be  taken  away  or  materially  Im- 
paired without  comiiensation.  Klliott  on  Rail- 
roads, par.  1085.  In  Reining  et  al.  v.  New 
York  &  Ijickawanna  Ry.  Co.,  128  X.  Y.  l.">7, 
28  N.  E.  640.  14  L.  R.  A.  13.3,  a  case  in  which 
the  plaintiff  had  built  a  railroad  upon  a  street 
several  feet  high,  with  periiPn<1'<'"'ar  walls, 
leaving  a  space  of  only  about  eight  or  nine 
feet  for  carriageway  Itetween  said  walls  and 
the  plalntifTs  property,  the  New  York  Court 
of  Appeals  held  that  the  owner's  right  of  In- 
gress and  egress  to  and  from  such  abutting 
proi)erty  had  been  substantially  closed  against 
them  for  ordinary  street  purposes,  and  that 
they  were  entitled  to  recover.  The  right  of 
the  abutting  property  owner  to  access  over 


the  street  adjacent  to  his  property  as  an  ap- 
purtenance to  his  property  and  to  have  such 
access  protected  from  material  obstruction 
has  been  recognized  by  many  of  tbe  courts, 
and  it  has  been  held  by  such  courts  that  an 
obstruction  that  materially  injures  or  de- 
prives tbe  abutting  property  owner  of  ingress 
and  egress  to  and  from  his  property  over  the 
street  is  a  "taking"  of  his  property,  for  which 
recovery  may  be  had.  Newport  &  Cincinnati 
Bridge  Co.  v.  Foote,  72  Ky.  265;  Parrot  v. 
Cincinnati,  Hamilton  &  Dayton  Ry.  Co.,  10 
Ohio  St.  625  (in  this  latter  case  the  obstruc- 
tion was  20  feet  from  plaintiff's  property) ; 
Protzman  y.  Indianapolis  &  Cincinnati  Ry. 
Co.,  9  Ind.  467,  68  Am.  Dee.  650,  C.  B.  U.  P. 
Ry.  Co.  v.  Twine,  23  Kan.  585,  33  Am.  Rep. 
203;  Central  Branch  Union  Pacific  Ry.  Co.  v. 
Andrews,  26  Kan.  702 ;  Chicago,  Kansas  & 
Western  Ry.  Co.  v.  Union  Inv.  Co.,  51  Kan.  600, 
33  Pac.  378 ;  Ft.  Scott,  Wichita  &  Western  Ry. 
Co.  V.  Hugh  Fox,  42  Kan.  490,  22  Pac.  583; 
Street  Ry.  Co.  v.  Cumminsvilie,  14  Ohio  St. 
524;  Weatherford  v.  Commonwealth,  73  Ky. 
106 ;  Adams  v.  Chicago,  B.  &  N.  Ry.  Co.,  39 
Minn.  280,  39  N.  W.  629,  1  L.  R.  A.  493,  12 
Am.  St.  Rep.  644;  Lamm  v.  Chicago,  St. 
Paul,  Minneapolis  &  Omaha  Ry.  Co.,  45  Minn. 
73.  47  N.  W.  4.55,  10  L.  R.  A.  268;  Abendroth 
V.  Manhattan  Ry.  Co.,  122  N.  Y.  1,  25  N.  E. 
496, 11  L.  R.  A.  634,  19  Am.  St.  Rep.  461.  The 
Supreme  Court  of  the  Territory  of  Oklahoma 
in  the  case  of  Scrutchfleld  v.  Choctaw,  Okla- 
homa &  Western  Ry.  Co.,  18  Okl.  308,  88  Pac. 
1048,  9  L.  R.  A.  (N.  S.)  496,  recognizes,  we 
tiiink,  the  correct  rule  of  law  governing  in 
ca.ses  similar  to  the  case  at  bar.  In  the  syl- 
labus of  that  opinion  the  court  says:  "The 
location  and  operation  of  a  railroad  upon  a 
public  highway  may  occasion  incidental  In- 
convenience and  Injury  to  an  abutting  land- 
owner, but  until  it  cuts  off  or  materially  in- 
terrupts his  means  of  access  to  his  property, 
or  imiH>ses  some  additional  burden  on  his  soil, 
his  injury  is  the  same  in  kind  as  that  suffered 
by  the  community  in  general,  and  he  cannot 
recover  in  an  action  therefor."  Mr.  Justice 
Gillette,  who  dellvere<l  the  opinion  of  the 
court,  further  said  In  the  opinion:  "Every 
person  has  tbe  same  Interest  and  right  in  a 
public  street  or  thoroughfare  that  any  other 
person  has,  except  tliat  property  owners  have 
a  special  right  of  ingress  and  egress  to  their 
property  from  the  street,  which  right  may 
not  be  taken  from  them  without  just  comjwn- 
satlon,  because  this  is  an  injury  peculiar  to 
the  particular  property  owners  bo  affected." 
If  the  evidence  in  this  case  fairly  tended  to 
show  that  the  construction  of  defendant's 
railroad  tracks  in  the  street  In  front  of  plain- 
tiff's property  was  such  as  to  cut  off  or  ma- 
terially Interrupt  plaintiff's  means  of  access 
to  Its  proiierty,  such  acts  of  the  defendant 
amounted  to  a  "taking"  of  plaintiff's  proper- 
ty, for  which  defendant  would  be  liable.  Th« 
evidence  establishes  tliat  the  nearest  track 
of  tile  railway  lies  within  10  feet  of  plain- 
tiff's property  line,  and,  while  there  Is  no  evl- 
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dence  as  to  the  width  of  the  sidewalk  next 
to  the  property  of  plalntUf  nearest  the  rail- 
way track,  there  Is  evidence  that  the  space 
between  said  track  and  the  property  of  plain- 
tiff Is  too  narrow  for  teams  to  go  in  and  out 
Since  there  was  some  evidence  that  plaintiff's 
means  of  Ingress  and  egress  to  and  from  Its 
property  over  A  street  had  been  materially 
Interrupted,  it  was  for  the  Jury  to  find  wheth- 
er such  right  of  plaintiff  had  been  materially 
Impaired. 

It  Is  suggested  by  defendant  In  error  that 
the  lumber  company  has  a  means  of  access 
to  Its  property  over  Seventh  street  adjoining 
Its  property  on  the  south.  The  decisions  of 
the  courts  upon  the  right  of  the  abutting 
property  owner  to  recover  where  his  access  Is 
obstructed  on  one  street,  but  where  he  has  a 
means  of  access  from  another  street,  are  not 
uniform.  Some  courts  have  held  both  ways 
upon  this  proposition.  In  the  case  of  Kan- 
sas, Nebraska  &  Dakota  Ry.  Co.  t.  John 
Cuykendall,  42  Kan.  234,  21  Pac.  1051,  16 
Am.  St  Rep.  479,  the  Supreme  Court  of  Kan- 
sas held  that  where  the  abutting  property 
owner's  Ingress  and  egress  was  obstructed  on 
one  street,  but  he  had  a  means  of  access  from 
another  street,  there  was  no  right  of  recov- 
ery. In  this  opinion  all  the  Justices  concur- 
red. In  the  case  of  Ft  Scott,  Wichita  & 
"Western  Ry.  Co.  v.  Hugh  Fox,  42  Kan.  490, 22 
Pac.  583,  the  same  court  held,  all  the  Jus- 
tices concurring,  that  an  abutting  property 
owner  Is  entitled  to  recover  his  damages  for 
the  permanent  appropriation  of  the  street  In 
front  of  his  property,  although  It  Is  acces- 
sible from  another  street  We  can  see  no  rea- 
son that  will  Justify  the  taking  of  one's  spe- 
cial property  right  In  one  street  because  he 
may  have  a  special  property  right  in  another 
street.  If  the  plaintiff's  property  in  this  case 
is  situated  upon  a  corner  of  the  block,  and 
therefore  adjacent  to  two  streets,  he  has  a 
right  of  Ingress  and  egress  to  and  from  said 
property  over  both  streets;  and  he  who  ob- 
structs this  access  from  one  street  and  de- 
prives the  owner  of  the  property  of  such 
property  right  cannot  relieve  himself  of  lia- 
bility by  pleading  that  the  owner  of  the 
property  may  reach  bis  property  from  an- 
other direction.  The  accessibility  of  one's 
property  may  In  some  Instances  constitute  a 
great  part  of  Its  value,  and  to  permit  a  ma- 
terial Impairment  of  his  access  would  result 
in  the  destruction  of  a  great  part  of  the 
value  of  his  property,  and  bis  property  Is 
therefore  as  effectually  taken  as  If  a  physical 
Invasion  was  made  thereon  and  a  physical 
Injury  done  thereto. 

There  Is  some  evidence  tending  reasonably 
to  establish  the  material  averments  allowed 
in  plaintiff's  cause  of  action,  and,  if  plain- 
tiff had  been  permitted  to  prove  Its  owner- 
ship of  the  property,  there  was  sufficient  evi- 
dence to  go  to  the  Jury,  and  the  cause  will 
be  reversed  and  remanded. 

WILLIAMS,  C.  J.,  and  DUXN,  TURNER, 
and  KANE,  JJ.,  concurring. 


WETTERMARK  y.  ROARK. 
(Supreme  Court  of  Oklahoma.    April  13,  190& 
Appeal— To  Cibcdit  Court— Filinq  TKan* 

SCRIPT. 

In  an  appe.il  from  an  jnfprior  court  to  the 
circuit  conrt  it  is  the  duty  of  the  anppllant  to 
see  that  the  transcript  is  filed  as  required,  and, 
if  he  fails  to  do  so,  the  circuit  court  may,  in  its 
discretion,  dismiss  or  affirm  for  failure  to  prose- 
cute the  appeal. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  §g  2744-2747.] 

(Syllabus  by  the  Conrt.) 

Appeal  from  the  United  States  Court  for 
the  Southern  District  of  the  Indian  Territory ; 
J.  T.  Dlckerson,  Judge. 

Action  by  J.  W.  Roark  against  L.  W.  Wet- 
termark.  Judgment  for  plaintiff,  and  defend* 
ant  appeals.      Affirmed. 

Robert  T.  Jones,  for  appellant  Claude 
Weaver,  for  appellee. 

KANE,  J.  This  was  an  action  In  replevin 
commenced  by  the  appellee,  plaintiff  below, 
in  the  mayor's  court  at  Pauls  Valley  for  the 
purpose  of  recovering  from  the  appellant,  de- 
fendant below,  certain  personal  property. 
The  record  shows  that  Judgment  In  the  re- 
plevin suit  was  rendered  In  favor  of  the  plain- 
tiff on  the  2d  day  of  October,  1902,  and  that 
the  defendant  sought  to  appeal  from  this 
Judgment  to  the  United  States  court  at  Pauls 
Valley,  and  In  pursuance  thereof,  on  the  5th 
day  of  November,  1902,  filed  In  said  circuit 
court  certain  papers,  purporting  to  be  the 
proceedings  had  In  said  cause  In  the  mayor's 
court  On  the  8th  day  of  February,  1906, 
the  plaintiff  filed  In  said  circuit  conrt  a  mo- 
tion to  dismiss  the  defendant's  appeal,  as- 
signing In  this  motion  various  grounds  there- 
for, the  substance  of  which  may  be  concisely 
stated  as  follows:  "First  The  defendant 
below  failed  to  prosecute  his  appeal  within 
the  time  and  manner  provided  by  the  stat- 
utes. Second.  There  being  no  certified  tran- 
script from  the  trial  court,  and  no  certificate 
of  any  sort,  to  identify  the  papers  filed  or 
connect  said  papers  with  the  court  appealed 
from,  the  United  States  court  at  Pauls  Valley 
was  without  Jurisdiction,  and  therefore  com- 
pelled to  dismiss  the  cause  for  lack  of  Juris- 
diction." The  defendant  admitted  the  lact 
of  the  certificate  or  authentication  by  the 
mayor  of  the  transcript,  and  on  the  15th  day 
of  February,  1906,  filed  a  motion  praying  the 
court  below  to  issue  a  rule  requiring  the  may- 
or to  bring  before  the  court  a  complete  tran- 
script of  the  record,  which  motion  was  over- 
ruled. The  court  then  sustained  the  motion 
to  dismiss  the  appeal,  and  the  case  Is  now 
here  on  error  from  the  order  of  the  court  re- 
fusing to  require  the  mayor  to  supply  a  per- 
fect transcript,  and  the  order  sustaining  the 
motion  to  dismiss  the  ai^peal. 

The  record  before  us  shows  that  the  Judg- 
ment was  rendered  in  the  mayor's  court  on 
the  2d  day  of  October,  1902,  and  the  appeal 
bond  and  transcript  were  filed  In  the  circuit 
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court  on  the  6th  day  of  November,  1002;  a 
period  of  more  than  30  days  elapsing  between 
the  rendition  of  the  judgment  and  the  filing 
of  the  appeal  In  the  circuit  court  The  5th 
day  of  November  was  the  fourth  day  of  the 
first  term  of  the  circuit  court  after  the  rendi- 
tion of  the  judgment.  Section  2819,  Ann.  St. 
Ind.  T.  1889,  provides  that  "on  or  before  the 
first  day  of  the  circuit  court  next  after  the 
appeal  shall  have  been  allowed,  the  justice 
shall  file  In  the  office  of  the  clerk  of  such 
court  a  transcript  of  all  the  entries  made  In 
bis  docket  relating  to  the  cause,  together  with 
all  the  process  and  all  the  papers  relating  to 
such  suit."  Construing  the  above  section, 
which  Is  the  same  as  section  4139  of  Mans- 
field's Digest  of  Statutes  In  force  in  the  Ind- 
ian Territory  prior  to  statehood,  the  Supreme 
Court  of  Arkansas  holds  that,  "in  an  appeal 
from  an  inferior  court  to  the  circuit  court, 
It  is  the  duty  of  the  appellant  to  see  that  the 
transcript  is  filed  as  required,  and.  If  he  falls 
to  do  so,  the  circuit  court  may.  In  its  discre- 
tion, dismiss  or  affirm  for  failure  to  prosecute 
the  appeal."  Smith  v.  Allen,  31  Ark.  268; 
McGehee  v.  Carroll,  31  Ark.  550 ;  Hughes  v. 
Wheat,  32  Ark.  292.  It  seems  from  the  above 
cases,  construing  the  law  In  force  in  the  Ind- 
ian Territory  at  the  time  this  case  was  tried, 
that  it  was  within  the  discretion  of  the  trial 
court  to  dismiss  the  appeal  or  affirm  the  judg- 
ment when  the  transcript  of  all  the  entries 
made  in  his  docket  relating  to  the  cause  are 
not  filed  in  the  office  of  the  clerk  of  the  cir- 
cuit court  within  the  time  prescribed  by  law. 
We  are  not  prepared  to  say  that  dismissing 
the  appeal  in  this  case  was  an  abuse  of  dis- 
cretion on  the  part  of  the  court  below. 

Counsel  for  appellant  la  In  error  In  his 
contention  that  he  was  entitled  as  a  matter 
of  right  to  a  rnle  on  the  mayor  requiring 
him  to  authenticate  the  transcript.  Bake:- 
V.  Calvert  &  Thompson,  16  Ark.  487,  was  a 
case  where  an  order  was  issued  to  the  jus- 
tice trying  the  cause  to  certify  a  perfect  rec- 
ord of  the  proceedings  of  bis  court  to  the 
circuit  court.  The  justice  failed  to  responc! 
to  the  rule,  and,  after  repeated  efforts  on  the 
part  of  the  appellant  to  have  the  appeal  per- 
fected, all  of  which  failed,  and  without  hav- 
ing taken  any  steps  to  compel  the  justice  to 
respond  to  the  rule,  the  circuit  court  assum- 
ed Jurisdiction  of  the  case,  and  rendered 
judgment  against  the  appellant.  This  was 
held  to  be  error.  Walker,  J.,  speaking  for 
the  court,  says:  "That  court  could  render 
no  judgment  until  after  it  had  acquired  juris- 
diction of  It  as  an  appeal  case ;  and  the  juris- 
diction of  the  court  was  only  retained  uxwn 
the  suggestion  of  a  diminution  of  record  for 
the  purpose  of  compelling  the  justice  to  send 
tip  the  Judgment  and  appeal,  if  in  fact,  as 
suggested,  such  was  the  fact  The  circuit 
court,  therefore,  should  In  Its  discretion  either 
have  compelled  the  justice  to  respond  to 
the  rule,  or  have  dismissed  the  proceedings 
for  want  of  Jnrlsdictlon."    It  would  seem 


from  the  above  case  that  the  court  below 
might  in  Its  discretion  have  granted  the  rule 
or  dismissed  the  appeal.  We  cannot  say  that 
adopting  the  latter  course  was  an  abuse  of 
discretion.  Besides,  we  are  strongly  of  the 
opinion  that,  in  the  absence  of  a  certificate 
or  authentication  of  any  kind  to  the  tran- 
script, the  circuit  court  was  entirely  without 
jurisdiction  to  entertain  the  appeal.  The  rec- 
ord shows,  at  the  end  of  what  purports  to  be 
the  transcript,  the  following  notations  only : 

"The  defendant  In  open  court  gave  notice 
of  appeal.    H.  A.  Campbell,  Mayor." 

"And  thereafter  in  due  time  made  affidavit 
for  appeal  and  gave  bond  as  required  by  law. 
H.  A.  Campbell,  Mayor." 

Indorsed : 

"No.  1,639.  Filed  In  opMi  court,  Nov.  5, 
1902.  0.  M.  Campbell,  Clerk,  by  S.  W.  Woot- 
ton,  Deputy." 

"In  the  United  States  Court  for  the  South- 
ern District  of  the  Indian  Territory,  at  Pauls 
Valley.  No.  1.639.  J.  W.  Roark,  Plaintiff, 
v.  L.  W.  Wettermark,  Defendant" 

The  case  of  Moffett-West  Drug  Company 
V.  Byrd,  1  Ind.  T.  131,  38  S.  W.  067,  seems  to 
be  exactly  in  point,  and  decisive  of  the  case 
at  bar.  Lewis,  J.,  speaking  for  the  court  in 
the  Byrd  Case,  supra,  says:  "Various  en- 
tries and  orders  purporting  to  have  been 
made  in  the  commissioner's  court  appear  in 
the  record  brought  to  this  court  upon  appeal, 
but  nowhere  in  such  record  is  there  a  tran- 
script of  the  proceedings  had  before  the  com- 
missioner certified  by  him.  In  the  absence  of 
such  a  transcript  so  certified  by  the  commis- 
sioner, the  jurisdiction  of  the  United  States 
court  for  the  Northern  district  of  the  Indian 
Territory  to  try  this  cause,  and  to  render 
judgment  upon  appeal,  is  not  shown,  and 
consequently  the  jurisdiction  of  this  court 
cannot  be  invoked.  Wise  v.  Tell,  7  Ark.  11 ; 
Wotts  V.  Hill,  7  Ark.  203.  The  appeal  Is  dis- 
missed." 

Finding  no  substantial  error  In  the  pro- 
ceedings of  the  court  below,  the  judgment  is 
affirmed.    All  the  Justices  concur. 


FREEMAN  v.  BOARD  OF  MEDICAL  EX- 
AMINERS FOR  SOUTHERN  DIST. 
OF  INDIAN  TERRITORY. 
(Supreme  Court  of  Oklahoma.    April  13,  1908.) 

AppEAii— Review— Abstbact  Questions. 

Tlio  Supreme  Court  will  not  decide  abstract 
or  hypothetical  cases  disconnected  from  the 
Krantini;  of  actual  relief,  or  from  the  determina- 
tion of  which  no  practical  relief  can  follow. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  §§  3331-3341.] 

(Syllabus  by  the  Court.) 

Appeal  from  the  United  States  Court  for 
the  Southern  District  of  the  Indian  Territo- 
ry, at  Chlckasha;  J.  T.  Dlckerson,  Judge. 

R.  W.  Freeman,  a  practicing  physician, 
brought  certiorari  to  review  the  revocation 
of  his  license  by  the  Board  of  Medical  Ex- 
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amlners   for   the   Soutbern  District  of  the 
ludlan   Territory.     Writ  of   certiorari   was 
dismissed,  and  Freeman  appeals.    Dismissed. 
William  Stacey,  for  appellant. 

KANE.  J.     The  appellant,   R.  W.   Free- 
man, of  the  city  of  Chickasha,  was  duly  li- 
censed to  practice  medicine  by  the  Medical 
Board  for  the  Southern  District  of  the  In- 
dian Territory,  on  the  12th  day  of  August. 
19()4.    On  the  21st  day  of  November,  1905,  he 
was  served  with  a  citation  to  appear  before 
said  Iward  on  the  25th  day  of  November, 
ISWo.   and   show   cause  why  bis   license   to 
practice  medicine  should  not  be  revoked  for 
"miprofessional   and   dishonorable   conduct." 
At  said  time  and  place   the  appellant  ap- 
peared, and  proceedings  were  had,  and  an 
order  thereupon  made  by  said  board  revok- 
ing appellant's  license.    The  appellant  there- 
upon filed  his  petition  in  the  United  States 
District  Court  at  Chickasha,  praying  for  a 
writ  of  certiorari  to  remove  said  cause  to 
said  United  States  District  Court.     On  the 
12th  day  of  December,  1905,  the  writ  was 
granted.    On  the  same  day,  as  sliown  by  the 
aflldavit  of  William  Stacey,  counsel  for  ap- 
pellant, he  served  the  writ  upon  W.  L.  Pe- 
ters, the  secretary  of  the  Board  of  Medical 
Examiners,  and  on  J.  C.  McXeese,  president 
of  said  board.    The  secretary  was  served  by 
delivering  him  a  copy  of  the  order,  and  the 
president  by  sending  him  a  true  copy  of  the 
writ  by  registereil  letter.     No  return  what- 
ever was  ever  made  to  the  writ  by  any  mem- 
l)er  of  the  board.    On  the  12th  day  of  April, 
1906,  counsel  for  apiiellee  moved  the  court 
that  the  writ  of  certiorari  be  quashed  and 
held  for  naught,  for  the  following  reasons: 
"(It  That   the    court  was   without  jurisdic- 
tion to  grant  tlie  writ;    (2)  that  the  petition 
heretofore  filed  by  petitioner  did  not  allege 
facts  sufficient  to  entitle  petitioner   to   the 
writ  of  certiorari  or  relief  asked  for;    (3) 
that  the  writ  Issued  in  said  cause,  and  the 
return   thereof,   was   Irregular,    illegal,   and 
void."     On  the  2.'}d  day  of  April,   390(5,  the 
court  below  sustained  the  motlou,  and  quash- 
ed, dismissed,  sui)erseded,  and  annulled  the 
writ  of  certiorari  theretofore  issued.    From 
this  ruling  of  the  court  the  appellant  pros- 
ecuted his  writ  of  error  to  the  Court  of  Ap- 
IH'als  of  the  Indian  Territory ;   and,  the  same 
being  undisiiosed  of  on  tlie  admission  of  the 
territory  of  Oklahoma  and  Indian  Territory 
into  the  Union  as  the  state  of  Oklalionia,  it 
was  transferred  to  this  court  under  the  terms 
of  the  Schedule  and  Enabling  Act. 

At  the  time  the  proceedings  of  which  the 
appellant  comi)lalns  were  had  the  Board  of 
Medical  Examiners  for  the  Southern  District 
of  the  Indian  Territory  was  a  board  created 
under  the  laws  of  the  United  States,  wliich 
laws  also  defined  Its  powers.  Since  the  pro- 
ceetlings  were  had  before  the  board  Indian 
TeiTltory  and  Oklahoma  Territory  have  been 
erected  into  the  state  of  Oklahoma.  There  Is 
no  provision  in  the  Constitution  of  the  state 


of  Oklahoma  continuing  in  office  the  Board 
of  Medical  Examiners  for  the  Southern  Dis- 
trict of  the  Indian  Territory,  nor  is  there  a 
provision  providing  a  successor  for  such 
board.  Upon  the  rei-ord  as  It  stands  before 
us  the  only  relief  this  court  could  possibly 
give  would  be  to  reverse  the  order  of  the 
court  below,  and  order  It  to  reissue  its  writ 
of  certiorari.  As  the  Iroard  before  which  the 
proceedings  complained  of  was  had  has  gone 
out  of  e.\istence  by  oi)eration  of  law,  leaving 
no  successor  against  whom  the  writ  could 
run,  such  a  holding  would  be  futile,  as  no 
practical  relief  could  follow.  This  court  in 
several  cases  decided  this  tenn  of  court,  but 
not  yet  reported,  has  held:  "The  Supreme 
Court  will  not  decide  abstract  or  hypothet- 
ical cases  disconnected  from  the  granting  of 
actual  relief,  or  from  the  determination  of 
which  no  practical  relief  can  follow."  We 
believe  this  is  a  salutary  rule.  The  reason 
for  It  is  well  stated  in  Kldd  v.  Morrison,  62 
N.  C.  38.  This  case  involved  the  title  to  a 
slave,  which  at  the  time  it  was  commenced 
was  a  proper  subject  of  barter  and  trade. 
When  it  came  on  to  be  heard  in  the  Supreme 
Court  of  North  Carolina  in  186(>,  after  the 
Emancipation  Proclamation,  Pearson,  C.  J., 
In  his  opinion,  says:  "That  question  Is  now 
gone.  It  has  passetl  away  by  the  political 
death  of  the  slave  as  completely  as  if  he 
had  died  a  natural  death.  There  being  no 
longer  any  subject-matter  of  controversy,  the 
question  arises  whether  the  court  will  hear 
the  cause,  and  make  a  decree  that  can  only 
serve  to  dispose  of  the  costs.  To  say  nothing 
of  the  labor  and  consumption  of  time  In 
wading  through  a  mass  of  depositions  and 
weighing  the  learned  arguments  which  the 
hearing  would  elicit,  the  court  does  not  con- 
sider Itself  at  lll>erty  to  go  Into  a  hearing, 
for  the  reason  that  tliere  Is  nothing  now  be- 
fore It  but  a  mere  h.vpothetlcai  case,  and 
any  declaration  of  principle  set  out  In  the 
decree  would  l)e  entitled  to.  and  would  re- 
ceive, no  more  consideration  than  mere 
dicta." 

We  are  therefore  of  the  opinion  that  this 
cause  ought  to  I»e  dismis.sed  without  preju- 
dice. It  Is  so  ordered.  All  the  Justices  con- 
curring. 


CLEVENGBU  v.  LEWIS. 
(Supreme  Court  of  Oklahoma.    April  15,  190&) 

1.  Sale— Warranty  op  Title. 

A  sale  of  personalty  in  the  vendor's  posaes- 
Kion  implies  a  warranty  as  to  the  entire  title, 
proteotinK  against  nartial  defects,  liens,  charges. 
nn<l  incambranoes  by  which  the  title  transferred 
is  rendcrod  anything  less  than  full,  perfect,  and 
unincumbered. 

(Ed.  Note.— For  cases  in  point,  see  Cent.  Dik. 
vol.  4.3.  Sales,  §  749.1  ' 

2.  Same— Action  on  Warranty. 

When  there  is  an  outstanding  mortgage, 
and  the  mortgagee  obtains  possession  of  the 
pi-operty  by  writ  ot  replevin,  the  vendee  is  not 
it-quired  to  await  the  final  adjudication  of  the 
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mortsaxee  8  claim  before  beginning  action  upon 
the  i'mpliod  warranty ;  but,  in  such  event,  the 
burden  would  be  upon  the  vendee  to  prove  a 
valid  pre-exiating  mortgage  in  such  mortgagor 
before  be  could  recover  on  such  warranty. 
(Syllabus  by  the  Court.) 

Error  from  Probate  Court,  Canadian  Coun- 
ty;   J.  J.  I'helps,  Judge. 

Action  by  Warren  II.  Lewis  aj^ainst  O.  M. 
t'levenger.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.  Reversed  and  re- 
manded. 

On  the  25th  day  of  September,  1905,  War- 
ren H.  Lewis,  as  plaintiff,  commenced  tills 
action  in  the  probate  court  of  Canadian 
county,  Okl.  T.,  against  O.  M.  Clevenger,  as 
defendant.  Said  action  was  based  upon  a 
certain  promissory  note  in  hecc  verba: 

"$239.81.  Calumet,  O.  T.,  Aug.  28th,  1903. 
"On  the  1st  day  of  January,  1904,  for  value 
received,  I  promise  to  pay  C.  W.  Lewis  or 
order  two  hundred  thirty-nine  «>/ioo  dol- 
lars, with  interest  at  the  rate  of  10  per  cent, 
per  annum,  payable  annually.  Payable  at 
Calumet,  O.  T.  And  It  Is  agreed  that.  If  the 
Interest  or  principal  Is  not  paid  when  due. 
It  shall  bear  Interest  at  the  rate  of  eight  per 
cent,  per  annum,  and  the  whole  sum  shall 
Ijecome  due  and  payable  at  the  option  of  the 
holder  if  the  Interest  be  not  paid  within 
thirty  days  after  due.  It  Is  also  stipulated 
that,  should  proceedings  be  commenced  to 
enforce  the  collection  of  this  note  by  law, 
a  reasonable  amount  shall  be  allowed  as  an 
attorney  fee,  and  the  same  shall  be  taxed  as 
costs  In  the  cause.  The  amount  of  this  note 
being  less  than  three  hundre<l  dollars,  I 
hereby  consent  and  agree  that  a  justice  of 
the  peace  shall  have  full  and  complete  Juris- 
diction thereof  In  case  suit  Is  brought. 

"O.  SI.  Clevenger. 

Indorsed:  "Nov.  3,  1903.  Pay  to  order 
of  Warren  H.  Lewis.    C  W.  Lewis." 

On  November  9,  1905,  defendant  filed  his 
first  amended  answer.  On  the  11th  day  of 
November,  190.">,  A.  Baird,  as  assignee  of 
C.  W.  Lewis,  filed  his  interplen,  alleging  that 
he  was  the  duly  qualified  and  acting  as- 
signee of  C.  W.  Lewis,  under  a  general  as- 
signment for  the. benefit  of  creditors  made 
on  the  5th  day  of  September,  1903,  and 
that  the  said  assignee  was  and  is  the  owti- 
er  of  said  note  and  deed  evidenced  there- 
by described  In  plalntlfTs  petition,  and  that 
the  alleged  sale  and  Indorsement  of  the  same 
to  the  plaintiff  was  without  consideration, 
and  not  bona  fide;  that  the  said  sale,  in- 
dorsement, and  delivery  of  said  note  was 
made  In  contemplation  of  said  general  as- 
signment and  Judgment  by  snid  defendant, 
and  so  made  In  order  to  place  the  same  out 
of  the  reach  of  the  creclitors  of  said  C.  W. 
liewis.  Wherefore  said  Interpleader  asked 
that  he  be  adjudged  to  be  the  owner  of  said 
note.  Thereafter,  on  the  13th  day  of  Novem- 
ber. 190."».  the  said  plaintiff  moved  the  said 
court  to  strike  the  said  Interitlea  from  the 
flies,  for  the  reason  that  the  said  assignee 


did  not  show  any  Interest  In  the  subject-mat- 
ter of  the  litigation.  The  record  does  not 
show  that  said  motion  to  strike  said  inter- 
plea  from  the  file  was  ever  acted  upon. 
Thereafter,  on  the  same  day,  to  wit,  the 
1.3th  day  of  November,  1905,  the  plaintiff  fil- 
ed a  motion  to  retjuire  defendant  to  make 
his  amended  an.swer  more  definite  and  cer- 
tain. And  thereafter  on  the  IKth  day  of 
November,  1905,  the  defendant  filed  his  sec- 
ond amended  answer,  wherein  he,  except  as 
thereinafter  expressly  admitted,  denied  all 
and  singular  all  of  the  allegations  In  plain- 
tiff's petition.  Further,  said  defendant  ad- 
mitted the  execution  of  the  note  sued  on, 
and  further  alleged  that  about  May,  1902, 
C.  W.  Lewis,  heretofore  referred  to  as  the 
original  payee  in  said  note,  was  In  the  pos- 
session of  and  claimed  to  be  the  owner  of  63 
head  of  Aberdeen-Angus  cattle,  which  were 
described  In  a  certain  chattel  mortgage,  ex- 
ecuted on  the  9th  day  of  January,  1902,  to 
secure  the  sum  of  $2,048.38  by  the  said  C. 
W.  Lewis  to  a  firm  named  Allen-Dudley  & 
Co.  A  copy  of  said  mortgage  was  attached 
and  marked  "Exhibit  A."  The  same  was 
filed  for  record  on  the  11th  day  of  Jan- 
uary, 1902. 

Defendant  further  alleged  In  said  answer 
that  said  C.  W.  I.,ewls  then  and  there  rep- 
resented and  stated  to  him  that  be  was  the 
absolute  owner  of  said  cattle,  and  that  they 
were  free  and  clear  of  all  Incumbrances,  and 
that  he  had  a  good  and  valid  right  to  sell 
and  convey  the  same,  and  solicited  said  de- 
fendant to  purchase  an  undivided  one-half 
interest  therein  for  the  sum  of  $1,94.'>.15, 
to  be  paid  by  a  promissory  note  bearing 
Interest  at  the  rate  of  8  per  cent,  per  annum 
and  due  one  year  after  date,  and  that  the 
defendant  relied  upon  the  statements  and 
representations  of  said  C.  W.  I.iewl8,  believ- 
ing same  to  be  true,  and  without  any  knowl- 
edge whatever  of  said  Incumbrance,  and  re- 
lying upon  the  representation  of  said  O.  W. 
Lewis  that  he  was  the  absolute  owner  of 
said  cattle,  and  had  a  good  and  lawful  right 
to  sell  and  convey  the  same,  and  that  said 
cattle  were  free  from  all  incnmbrance,  said 
defendant  was  induced  to  and  did  execute 
and  deliver  to  the  said  C.  W.  Lewis  his 
promissory  note  for  the  sum  of  $1,945.15, 
dated  May  28.  1902,  payable  one  year  after 
date,  with  interest  at  the  rate  of  8  per  cent 
l)er  annum,  the  consideration  for  said  note 
being  an  undivided  one-half  interest  In  said 
cattle. 

The  defendant  further  alleged  that  he 
spent  large  sums  of  money  In  caring  for  said 
cattle,  a  portion  of  which  sum  so  expende<l  by 
the  defendant  was  evidenced  by  a  promissory 
note  executed  to  the  said  O.  W.  Tipwls,  dated 
April  28,  1903,  in  the  sum  of  $000.02:  that 
thereafter  tlie  defendant  purchased  of  said  C. 
W.  Lewis  an  undivided  one-half  interest  In 
a  certain  number  of  head  of  horses,  and  exe- 
cuted in  payment  thereof  to  the  said  C.  W. 
I.«wis  his  promissory  note,  wherein  he  agreed 
to  pay  to  said  C.  W.  Lewis  the  sum  of  $(XK) 
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on  demanA,  wltli  Interest  at  the  rate  of  10 
per  cent  thereon;  that  no  demand  was  made 
by  said  C.  W.  Lewis,  or  any  other  bolder 
thereof,  until  the  28th  day  of  August,  1903, 
on  which  date  the  said  C.  W.  Lewis  renewed 
and  extended  the  same  by  surrendering  up  the 
old  notes  and  taking  in  Hen  thereof  defend- 
ant's two  promissory  notes,  one  for  the  sum 
of  $1,945.15,  dated  on  the  1st  day  of  June, 
1904,  bearing  Interest  at  the  rate  of  8  per  cent 
per  anaum,  and  another  for  the  sum  of  $666.- 
02,  due  on  the  1st  day  of  June,  1904,  bearing 
10  per  cent  interest  and  at  the  time,  and  as  a 
part  of  the  same  transaction,  at  the  request 
of  the  said  Lewis,  the  defendant,  to  cover  the 
accumulated  and  earned  Interest  on  said 
notes,  executed  to  the  said  Lewis  the  promis- 
sory note  upon  which  this  action  Is  based, 
and  the  sole  and  only  consideration  moving 
from  said  0.  W.  Lewis  to  said  defendant  was 
tlie  accumulated  interest  on  said  notes  as 
aforesaid. 

Defendant  further  alleged:  That  at  all 
times  said  C.  W.  Lewis  was  a  resident  of  the 
state  of  Iowa.  That  on  the  5th  day  of  Sep- 
tember, 1903,  the  said  C.  W.  Lewis  became 
insolvent,  and  in  the  said  state  of  Iowa  exe- 
cuted a  general  deed  of  assignment  for  the 
benefit  of  bis  creditors,  wherein  he  assigned 
to  one  A.  Baird  all  of  his  property,  real  and 
personal,  situated  In  said  state  and  in  the 
territory  of  Oklahoma,  in  trust  for  the  benefit 
of  all  his  creditors  in  accordance  with  and 
as  approved  by  the  laws  of  the  said  state  of 
Iowa.  That  said  assignee  under  said  deed 
came  into  possession  of  said  notes,  and  took 
the  possession  of,  and  assumed  the  manage- 
ment and  control  of  all  of,  the  real  and  per- 
sonal property  of  said  C  W.  Lewis  save  and 
except  the  note  upon  which  this  action  is 
based,  miat  thereafter  the  said  Allen-Dud- 
ley &  Co.,  of  Omaha,  Neb.,  began  in  the  dis- 
trict court  of  Canadian  county  an  action  In 
replevin  against  the  defendant  and  said  as- 
signee to  recover  possession  of  said  03  bead 
of  cattle  under  and  by  virtue  of  said  mort- 
gage heretofore  referred  to,  ond  In  said  ac- 
tion obtained  the  possession  of  said  cattle. 
Thereafter,  In  the  month  of  July,  1904,  the 
■aid  Baird,  as  assignee,  Allen-Dudley  &  Co., 
and  this  defendant,  settled  and  adjusted  said 
matters  hereinbefore  mentioned,  and  the  said 
Baird  obtained  the  possession  of  said  cattle, 
together  with  all  their  increase,  and  sold  the 
same  at  public  sale,  and  paid  off  and  dis- 
charged from  the  proceeds  of  said  sale  the 
mortgage  indebtedness  due  the  said  Allen- 
Dudley  &  Co.,  and  paid  oft  and  discharged 
from  the  proceeds  of  said  sale  said  mortgage 
debt,  and  agreed  with  the  defendant  in  con- 
sideration of  the  defendant  making  no  opposi- 
tion to  said  sale,  nor  any  opposition  to  the 
application  of  the  proceeds  thereof,  to  surren- 
der and  deliver  to  the  defendant  all  the  notes 
and  obligations  of  the  defendant  to  said  C. 
W.  Lewis.  That  the  defendant  received  no 
part  of  the  proceeds  of  said  sale  nor  derived 
any  benefit  therefrom. 


Defendant  further  alleged  that  he  had  no 
actual  knowledge  or  no  actual  notice  of  the 
existence  of  said  mortgage  on  said  cattle  nn- 
tll  the  service  of  the  writ  of  replevin  In  said 
action;  that  the  said  G.  W.  Lewis  parted 
with  nothing,  and  the  defoidant  recdved 
nothing  for  the  execution  of  the  notes  mem- 
tioned  and  described  in  plaintUTs  petition; 
that  the  defendant  derived  no  benefit  from 
the  possession  of  said  cattle,  nor  from  the  In- 
crease thereof,  but  was  damaged  and  injured 
thereby,  losing  the  money  expended  by  him 
for  feed,  caring  for  said  cattle  for  a  period 
of  nearly  two  years,  as  well  as  his  time  and 
labor  In  caring  for  the  same,  and  that  the 
defendant  would  not  have  purchased  said  cat- 
tle had  he  known  of  the  existence  of  said 
chattel  mortgage,  and  had  he  not  been  de- 
ceived by  the  said  G.  W.  Lewis  aa  aforesaid ; 
further,  that  the  consideration  for  the  execn> 
tlon  of  said  note  has  wholly  failed. 

The  defendant  further  alleged  that  the 
said  C.  W.  Lewis  was  indebted  to  him  In  th« 
STun  of  $1,000,  and  was  so  Indebted  to  him  in 
said  sum  on  the  3d  day  of  November,  1903, 
the  date  on  which  the  plaintiff  alleged  be  be- 
came the  owner  of  the  note  sued  on;  that 
from  and  after  the  28th  day  of  May,  1902, 
the  said  C.  W.  Lewis  and  said  defendant  vol- 
untarily associated  themselves  together  as 
general  partners  under  the  firm  name  and 
style  of  Lewis  &  Clevenger. 

Defendant  further  alleged  that  when  the 
said  notes  mentioned  and  described  In  said 
chattel  mortgage  became  due  the  said  Allen- 
Dudley  &  Co.  extended  the  same  by  permit- 
ting the  said  C.  W.  Lewis  to  execute  a  new 
and  additional  chattel  mortgage  to  cover  the 
identical  cattle,  and  same  was  held  as  col- 
lateral to  the  original  security.  Defendant 
set  out  the  copy  of  the  agreement  between 
the  said  assignee  and  himself  by  which  said 
assignee  obligated  himself  to  Interplead  for 
said  note.  Said  parties  have  been  referred 
to  herein  as  they  appear  in  the  court  below. 

On  September  1,  1905,  plaintiff  filed  reply 
to  the  second  amended  answer,  denying  every 
material  allegation  therein  contained;  and 
thereafter,  on  the  same  date,  plaintiff  moved 
for  Judgment  against  the  defendant  on  the 
pleadings  therein  filed;  and  thereafter,  on  the 
11th  day  of  January,  1906,  motion  for  judg- 
ment on  the  pleadings  was  taken  up  and  ar- 
gued before  the  court,  and  the  court  rendered 
judgment  thereon  in  favor  of  the  plaintiff; 
to  which  action  of  the  court  the  defendant 
duly  saved  his  exceptions,  and  the  action  is 
now  properly  before  this  court  on  petition  in 
error. 

J.  W.  Clark  and  William  H.  Criley,  for 
plaintiff  in  error.  Blake,  Blake  &  Lowe,  for 
defendant  in  error. 

WILLIAilS,  a  3.  (after  stating  the  facta 
as  above).  The  note  uiwn  which  this  action 
Is  based,  containing  a  provision  for  a  reason- 
able attorney's  fee  if  collected  by  suit,  is 
not  negotiable.    Bandolph  v.  Uudson,  12  ah, 
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617,  74  Pac.  947;  Cotton  et  al.  t.  Deere  Plow 
Co^  14  OkL  605,  78  Pac.  321.  A  sale  of  prop- 
erty in  the  Tendor'8  possession  Implies  a 
warranty  of  title.  2  Benjamin  on  Sales  (Cor- 
bin'8  Ed.)  p.  829,  and  authorities  cited  under 
footnote  18 ;  2  Mechem  on  Sales,  {  1302,  and 
•athorltiea  cited  uaAet  footnote  No.  3.  "The 
warranty  of  title  which  Is  implied  is  a  war- 
ranty as  to  the  whole  title,  and  it,  therefore, 
protects  against  partial  defects,  liens,  char- 
ges, and  incumbrances  by  which  the  title 
transferred  is  rendered  anything  less  than 
full,  perfect,  and  unincumbered."  2  Mechem 
on  Sales,  |  1304;  Hodges  t.  Wilkinson,  111 
N.  G.  66. 15  S.  B.  941, 17  L.  R.  A.  64S ;  Dres- 
ser T.  Ainaworth,  9  Barb.  (N.  T.)  619;  Hall  t. 
Aitkin,  25  Neb.  860,  41  N.  W.  192 ;  Close  t. 
Crossland,  47  Minn.  500,  50  N.  W.  604 ;  Elec- 
tro-Dynamic Co.  ▼.  The  Electron,  74  Fed. 
689,  21  a  C.  A.  12,  45  U.  S.  App.  1& 

In  the  case  of  Hodges  t.  Wilkinson,  supra. 
It  is  said:  "It  necessarily  follows  that  It  was 
BufiSdent  for  the  plalntifF  to  show  that  Wa- 
bab  had  title  to  the  horse  in  controversy  by 
Yirtue  of  the  mortgage  when  Wilkinson  sold 
to  the  former,  and  that  the  horse  had  been 
seized  and  the  iMssesslon  of  him  acquired  by 
Wilkinson  by  virtue  of  the  warrant  in  the 
claim  and  delivery  proceeding  brongbt  against 
the  plaintiff.  Upon  principle  it  was  no  more 
necessary  for  Hodges  to  waive  the  recovery 
of  Wahab  in  the  pending  action  than  it  would 
have  been  to  prosecute  an  unsuccessful  suit 
against  Wahab,  had  the  latter  acquired  the 
possession  by  bridling  the  horse  while  it  was 
straying  in  the  public  highway,  and  with- 
out objection  from  any  person."  Coble  v. 
Wellborn,  18  N.  O.  888.  The  court  further 
■ays:  "If  Hodges  had  actually  surrendered 
the  horse  to  Wahab  on  demand,  or  if  he 
agreed  to  give  no  trouble  if  claim  and  deliv- 
ery proceedings  were  instituted,  still  he  had 
the  burden  on  him  of  showing  the  title  In 
Wabab.  with  the  advantage  to  the  defendant 
of  having  the  opportunity  to  meet  and  con- 
tradict. If  he  oonld,  the  testimony  offered  to 
prove  title  in  him,  which  he  could  not  have 
done  In  the  snlt  already  instituted  against 
Hodges.  •  •  •  If  Hodgea  offered  testi- 
mony sufficient  to  satisfy  the  Jury  that  Wa- 
bab had  paramount  title,  then  Wilkinson,  by 
Implication  at  least,  must  have  falsely  war- 
ranted the  title  to  the  horse,  and  would  have 
no  ground  of  complaint  If  Hodges  had  sur- 
rendered possession  to  the  true  owner  on  be- 
ing convinced  of  his  right,  and  even  with  the 
assurance  from  Wahab  that  he  would  not 
Insist  on  his  rights  In  case  the  plaintiff  ahoald 
fftU  to  recover  in  this  action.  The  plaintiff, 
in  order  to  show  paramount  title  as  well  as 
possession  In  Wahab,  offered  a  chattle  mort- 
gage dated  May  0,  1885,  executed  by  W.  H. 
Green  to  Harriet  Cohen,  which  had  been  reg- 
ularly registered  and  proven  In  Hyde  county. 
After  objection  the  court  admitted  the  chat- 
tel mortgage,  except  the  writing  on  the  mar- 
fin  of  It  purporting  to  be  an  assignment 


of  the  mortgage  by  Harriet  Cohen,  wblCb 
plaintiff  proposed  to  prove  subsequently." 

We  conclude  that  a  warranty  of  title  Is 
Implied  In  the  sale  of  chattels  in  the  actual 
or  constructive  possession  of  the  vendor  to 
a  vendee  buying  in  good  faith,  honestly  be- 
lieving he  is  obtaining  a  clear  title  to  the 
same.  Further,  when  there  is  an  outstanding 
mortgage  title,  lien,  or  Incimibrance,  and  the 
mortgagee  obtains  or  demands  possession  of 
such  property,  the  vendee  is  not  required  to 
force  the  party  setting  up  such  adverse  claim, 
lien,  incumbrance,  or  title  to  reduce  the  same 
to  final  judgment  or  adjudication  in  a  court 
of  proper  jurisdiction  before  bringing  action 
upon  the  implied  warranty,  in  which  event 
the  burden  would  be  upon  such  vendee  to 
prove  a  superior  title,  lien,  or  Incumbrance 
in  another  in  such  action  against  the  vendor. 
In  this  record,  whilst  the  defendant's  an- 
swer is  not  as  clear  and  specific  as  It  might 
have  been,  yet,  without  renewing  the  mo- 
tion to  make  the  second  amended  petition 
more  definite  and  certain,  Judgment  should 
not  have  been  rendered  for  plaintiff  on  the 
pleadings. 

The  records  show  that  the  lower  court  nev- 
er passed  on  the  motion  to  strike  the  inter- 
plea  from  the  files.  The  Interplea  alleges 
that  the  said  assignee  of  the  estate  of  C.  W. 
Lewis  Is  the  equitable  owner  of  said  note, 
and  entitled  to  convert  the  same  to  the  use 
of  said  estate  for  the  benefit  of  the  creditors 
thereof.  The  legal  title  is  in  the  plaintiff. 
Where  the  Intervener  voluntarily  appears 
and  asks  to  Intervene  and  have  hla  rights 
determined  in  said  cause,  it  Is  certainly  with- 
in the  power  of  the  court  to  permit  it.  This 
jurisdiction  ought  always  to  be  exercised  to 
the  ends  of  the  furtherance  of  justice.  At 
common  law  the  remedy  would  have  been  by 
suit  in  equity  to  set  aside  the  transfer  of 
said  note  and  injunction  to  restrain  the  plain- 
tiff from  proceeding  to  final  judgment  until 
the  action  for  the  cancellation  of  such  as- 
signment had  been  finally  determined.  Sec- 
tion 4239,  Wilson's  Bev.  &  Ann.  St  1903; 
Goodrich  v.  Williamson  et  al.,  10  Okl.  688,  63 
Pac.  974;  2  Beach,  Equity  Jurisprudence, 
1883. 

Since  the  assignee  reserved  no  exceptions 
to  the  action  of  the  court  below,  and  has  not 
joined  in  the  prosecution  of  this  appeal,  this 
cause  could  not  be  reversed  on  that  ground ; 
but  for  the  error  in  roidering  judgment  on 
the  pleadings  in  favor  of  the  plaintiff  this 
cause  Is  reversed  and  remanded  for  a  new  tri- 
ak    All  the  Justices  concurring. 

(20  CM.  no 

BREWER  et  al.  t.  RUST, 

(Supreme  Court  of  Oklahoma.    April  14,  1908.) 

IimcBisi^RATS  or  Iwtmmst. 

Tlie  8  per  cent,  rate  of  interest  prescribed  by 
the  proviso  to  section  8  of  Act  Cong.  Feb.  18, 
1901  (31  Stat.  795,  c.  379).  entitled  "An  act  to 
pat  in  force  in  the  Indian  Territory  certain  pro- 
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Tiaions  of  laws  of  Arkansas  relating  to  corpora- 
tions, and  to  make  said  provisions  applicable  to 
said  territory,"  is  restricted  to  banks  or  tmst 
companies  organized  under  the  laws  of  Arkansas 
or  an;  other  state,  authorized  by  section  8  to 
transact  business  in  the  Indian  Territory ;  and 
said  proviso  did  not  provide  a  general  interest 
law  for  the  Indian  Territory,  or  repeal  or  modify 
chapter  109,  Mansf.  Dig.  (chapter  50,  Ind.  T. 
Ann.  St.  1^). 
(Syllabus  by  the  Court) 

Appeal  from  the  United  States  Court  for 
the  Western  District  of  the  Indian  Territo- 
ry at  Muskogee.  William  B.  Lawrence, 
Judge. 

Action  by  J.  Rust  against  Ixtulsa  L.  Brew- 
er and  others.  Judgment  for  plaintiff,  and 
defendants  appeal.    Affirmed. 

Raymond,  Mazey  and  Runyan,  for  appel- 
lants. 

KANE,  J.  This  was  a  suit  brought  by 
the  appellee,  plaintiff  below,  against  the  ap- 
pellants, defendants  below,  upon  a  promis- 
sory note,  and  to  foreclose  a  mortgage  given 
to  secure  payment  of  the  note.  There  was 
no  defense  to  the  note  or  mortgage  ex- 
cept the  fact,  which  was  admitted,  that  the 
rate  of  Interest  to  be  paid  by  the  terms  of 
the  note  was  in  excess  of  8  per  cent,  per 
annum,  to  wit,  10  per  cent  per  annum.  As 
stated  by  counsel  for  appellants  in  their 
brief,  the  sole  question  in  this  case  is  wheth- 
er, on  the  12th  day  of  February,  1004  (the 
day  the  note  was  executed),  It  was  lawful 
for  plaintiff  to  contract  for  a  greater  rate 
of  interest  than  8  per  cent  per  annum  for 
money  loaned,  aud  if  contracting  for  a  great- 
er rate,  to  wit,  the  rate  of  10  per  cent  per 
annum,  had  the  effect  to  make  void  the  con- 
tract as  to  both  principal  and  Interest  Aft- 
er Issues  joined  the  cause  was  referred  to 
Charles  A.  Cook,  Esq.,  as  special  master  in 
chancery,  to  take  testimony  and  report  his 
findings  of  fact  and  conclusions  of  law.  In 
due  time  the  master  reported,  and  recom- 
mended that  a  decree  be  entered  in  favor  of 
the  plaintiff.  Exceptions  were  filed  by  the 
defendants  to  the  findings  of  the  master, 
which  the  court  overruled,  but  did  not  sus- 

'tain  the  master  In  toto,  but  held  that  the 
plaintiff  should  only  forfeit  all  interest  above 
the  legal  rate  of  6  per  cent  per  annum,  and 
rendered  Judgment  and  decree  accordingly. 
The  defendants  took  the  case  here  by  writ  of 
error. 

There  Is  no  brief  in  behalf  of  the  appel- 
lee, but  the  master  supported  his  report  fully 

■  and  ably  by  decisions  which  were  of  great 
assistance  to  this  court  and  led  us  to  the 
same  conclusion  reached  therein. 

It  is  contended  by  counsel  for  the  appel- 
lants that  section  8  of  an  .act  of  Congress 
passed  on   the  18th  day  of  February,  1901 

•  (31  Stat.  705),  changed  the  maximum  rate  of 
Interest  that  could  be  contracted  for  under 
chapter  100,  Mansf.  Dig.  (Ind.  T.  Ann.  St 
1899.  c.  60),  which  was  In  force  In  the  Indian 
Territory  prior  to  the  time  the  first-men- 


tioned act  was  passed,  from  10  per  cent  to 
8  per  cent  per  amium,  and  left  in  force  the 
forfeiture  clauses  for  usury,  as  provided 
in  chapter  106,  modified  to  read:  All  con- 
tracts for  a  greater  rate  of  interest  than 
8  per  cent  per  annum  shall  be  void  as  to 
principal  and  interest 

Chapter  109,  Mansf.  DIgM  was  extended  over 
the  Indian  Territory  by  the  act  of  Congress 
of  May  2,  1890  (26  Stat  94,  {  81).  The 
sections  of  said  chapter  relating  to  Interest 
are  In  the  following  language: 

"Sec.  47$2  ({  3043).  All  contracts  for  ■ 
greater  rate  of  interest  than  10  per  cent  per 
annum  shall  be  void  as  to  principal  and  In- 
terest and  the  general  assembly  shall  pro- 
hibit the  same  by  law;  but  when  no  rate 
of  interest  Is  agreed  upon,  the  rate  shall  be 
six  per  cent  per  annum. 

"Sec.  4733  (|  3044).  The  parties  to  any  con- 
tract whether  the  same  be  nnder  seal  or 
not,  may  agree  in  writing  for  the  payment 
of  Interest  not  exceeding  ten  per  cent,  per 
annum  on  money  due  or  to  become  due. 

"Sec.  4734  (J  3045).  No  person  or  cor- 
poration shall  directly  or  Indirectly  take  or 
receive  In  money,  goods,  things  in  action  or 
any  other  valuable  thing,  any  greater  sum 
or  value  for  the  loan  or  forbearance  of  mon- 
ey or  goods,  things  in  action,  or  any  other 
valuable  thing,  than  is  in  section  4733  pre- 
scribed. 

"Sec.  4735  (S  3046).  All  bonds,  bills,  notea^ 
assurances,  conveyances,  and  all  other  con- 
tracts or  securities  whatever,  whereupon  or 
whereby  there  shall  be  reserved,  taken  or 
secured,  or  agreed  to  be  taken  or  reserved, 
any  greater  sum  or  greater  value  for  the 
loan  or  forbearance  of  any  money,  goods, 
things  In  action,  or  any  other  valualde 
thing,  than  is  prescribed  In  this  act,  shall 
be  void. 

"Sec.  47S6  ({  3047).  It  shall  be  lawful  for 
all  parties  loaning  money  In  this  state  to 
reserve,  or  discount,  interest  upon  any  com- 
mercial paper,  mortgages  or  other  securities, 
at  any  rate  of  Interest  agreed  upon  by  the 
parties,  said  rate  of  interest  not  to  exceed 
ten  per  cent  per  annum,  whether  such  pa- 
per or  securities  for  principal  or  interest  be 
payable  in  this  state,  or  In  any  other  state, 
kingdom  or  country." 

The  other  act  of  Congress  wherein  tlie 
subject  of  Interest  Is  mentioned  is  section 
8  above  referred  to.  The  act  of  which  sec- 
tion 8.  supra,  is  a  part,  was  passed  on  the 
18th  day  of  February,  1901,  and  is  entitled 
"An  act  to  put  in  force  in  the  Indian  Ter- 
ritory certain  provisions  of  laws  of  Arkan- 
sas relating  to  corporations,  and  to  make 
said  provisions  applicable  to  said  territory." 
The  sections  preceding  and  following  section 
8  relate  specifically  to  corporations,  and  sec- 
tion 8  op  to  the  proviso,  to  be  construed 
here,  relates  to  banks  and  trust  companies 
organized  under  the  laws  of  Arkansas  or  anr 
other  state. 

Section  8  provides:    "That  any  bank  or 


Digitized  by 


Google 


Oki.) 


BREWER  7.  RUST. 


235 


tmst  company  now  or  hereafter  orgnuized 
under  the  laws  of  Arkansas  or  any  other 
Ktate  may  transact  such  business  In  the  In- 
dian Territory  as  is  authorized  by  Its  char- 
ter, and  that  Is  not  inconsistent  with  the 
laws  in  force  in  the  Indian  Territory,  and 
may  loan  money  and  contract  for  the  pay- 
ment of  the  same  at  a  rate  of  Interest  not 
to  exceed  the  sum  of  eight  per  centum  per 
annum  and  a  like  rate  for  a  period  less  than 
a  year:  Provided,  that  the  lawful  Interest 
In  said  territory  shall  be  six  per  centum 
■when  no  rate  of  interest  Is  agreed  upon,  but 
In  no  case  shall  the  Interest  exceed  eight 
per  centum  per  annum." 

This  brings  us  squarely  to  the  question  in 
this  case:  Is  the  law  regulating  interest  as 
lirescrlbed  by  chapter  100  of  Mansfield's  Di- 
gest repealed  or  modified  by  section  8  of  the 
act  of  1001,  so  that  after  its  passage  the  max- 
imum rate  of  interest  that  could  be  legally 
contracted  for  in  the  Indian  Territory  was 
8  per  cent,  per  annum,  and  that  contracts 
for  a  greater  rate  of  Interest  than  8  per  cent. 
per  annum  would  thereafter  be  void  as  to 
principal  and  Interest?  In  order  to  determine 
whether  there  is  such  repugnancy  between 
these  two  acts  that  one  repeals  or  modifies 
the  other,  It  will  be  necessary  to  have  a 
<-lear  miderstandlng  of  the  meaning  of  both, 
and  the  purjwses  for  which  they  were  passed. 
There  is  no  rei>ealing  clause  in  connection 
with  the  later  act.  and.  If  the  older  act  or 
any  part  thereof  was  repeale<l  by  the  later, 
it  must  be  by  ImpUcatlon.  "Tliere  being  no 
express  repeal  of  the  older  by  the  later  stat- 
ute, the  law  doe-s  not  favor  it  by  mere  im- 
plication; but  the  repeal  must  be  necessary, 
and,  If  It  arises  out  of  repugnancy  between 
the  two.  the  later  abrogates  the  older  only 
to  the  extent  that  It  is  inconsistent  and  ir- 
reconcilable." Simonton  v.  Lanier,  71  N.  C. 
4{»8;  ■Wood  V.  United  States,  IC  Pet.  (tJ.  S.) 
342,  10  L.  Ed.  987.  It  will  be  observed  that 
the  older  statute  relates  to  "money  and  in- 
terest." and  the  later  to  "corporations  and 
regulation  of  same."  It  will  be  advisable  to 
keep  this  fact  in  view  in  applying  the  rules 
of  statutory  construction  to  them.  "It  Is, 
however,  necessary  to  the  implication  of  a 
reijeal  that  the  objects  of  the  two  statutes 
are  the  same,  in  the  absence  of  any  repeal- 
ing clause.  If  they  are  not,  both  statutes 
will  stand,  though  they  may  refer  to  the 
game  subject"  United  States  v.  Ciaflin.  07  I'. 
S.  553,  24  L.  Ed.  1082,  lOST..  Lewis'  Suthei-- 
land  Stat.  Const.  {  347,  says:  "It  is  indis- 
pensable to  a  correct  understanding  of  a  stat- 
ute to  inquire,  first,  what  Is  the  subject  of  it 'if 
What  object  Is  intended  to  be  accomplished 
by  it?  When  the  subject-matter  is  once 
clearly  ascertained  and  its  general  intent,  a 
key  is  found  to  all  its  intricacies." 

The  first  part  of  section  8  is  clear  and  un- 
ambiguous, and  has  relation  to  banks  or 
trust  companies  organized  or  to  be  organized 
under  the  laws  of  Arkansas  or  any  other 
state.     Sucii  institutions  prior  to  the  act  of 


1901,  of  which  section  8  Is  a  part,  were  not 
permitted  to  do  business  In  the  Indian  Ter- 
ritory. Section  8  provides  that  they  may 
transact  such  business  in  the  Indian  Ter- 
ritory as  Is  authorized  by  their  charters,  and 
that  is  not  Inconsistent  with  the  laws  In 
force  in  the  Indian  Territory,  and  may  loan 
money  and  contract  for  the  payment  of  the 
same  at  a  rate  of  interest  not  to  exceed  the 
sum  of  8  per  cent,  per  annum,  and  a  like 
rate  for  a  period  less  than  a  year.  Then  fol- 
lows the  proviso  that  counsel  for  appellants 
claim  enacts  a  new  law  on  the  general  sub- 
ject of  Interest,  and  modifies  the  forfeiture 
clauses  of  chapter  109,  Mansfield's  Digest 
The  words  of  the  proviso  are :  "Provided  that 
the  lawful  Interest  for  said  territory  shall 
be  six  per  cent,  when  no  rate  of  Interest  Is 
agreed  upon,  but  In  no  case  shall  the  Interest 
exceed  eight  per  cent,  per  annum."  This 
proviso  must  be  construed  in  connection  with 
the  enacting  clause,  as  well  as  the  part  of 
the  act  which  immediately  precedes  It,  "A 
proviso  or  exception  In  a  statute  relates  to 
the  paragraph  or  distinct  portion  of  the  en- 
actment which  immediately  precedes  it,  un- 
less the  contrary  intention  Is  clearly  ap- 
parent from  the  statute,"  Leader  P.  Co.  v. 
Nicholas,  6  Okl.  302,  50  Pac,  1001.  "A  pro- 
viso Is  something  Ingrafted  upon  a  preceding 
enactment  generally  Introduced  by  the  word 
'provided.' "  De  Graff  v.  Went.  104  111.  485, 
45  K.  E.  1075.  "The  word  'provided'  means 
'on  condition.' "  De  Vitt  v.  Kaufman  Co., 
27  Tex.  Civ.  App.  332,  6C  S.  W.  224.  "  'Pro- 
vided' Is  the  api)ropriate  word  for  creating 
a  condition  prece<lent."  Robertson  t.  Caw,  3 
Barb.  (N.  Y.)  410.  "The  office  of  a  proviso 
is  to  repeal  or  restrict  the  general  language 
preceding  it,  not  to  enlarge  the  enacting 
clau.>!e."  Com.  v.  Charity  Hosp.,  199  Pa.  119, 
48  Atl.  000;  Patterson  v.  Winn,  24  U.  S,  380, 
6  L.  Ed.  500;  Van  Reipen  v.  Jersey  City,  58 
X.  J.  Law,  202,  33  Atl.  740;  State  v.  Browne, 
50  Minn.  200,  57  X.  W.  0.59.  "A  proviso  In 
a  statute  is  to  be  strictly  construed.  It 
takes  no  case  out  of  the  enacting  clause 
which  Is  not  fairly  within  the  terms  of  the 
proviso."  In  re  Matthews  (D.  C.)  100  Fed. 
003.  "In  short  a  proviso  covers  special  ex- 
ceptions only  out  of  the  enacting  clause,  and 
those  who  set  up  any  such  exceptions  must 
establish  same  as  being  within  the  words, 
as  well  as  within  the  reason  thereof,"  Mc- 
Rae  v.  Ilolcomb,  40  Ark.  300. 

Kee])ing  in  mind  the  rules  of  construction 
and  the  fmictlons  of  a  proviso,  to  contend 
that  section  8  was  intended  to  cover  the  gen- 
eral subject  of  interest,  and  to  that  extent 
repeal  chapter  100,  Mansfield's  Digest,  would 
lie  unwarranted  by  any  of  the  well-known 
rules  of  interpretation  of  statutes,  as  well  as 
violative  of  the  rules  of  grammar,  "Provid- 
ed," as  we  find  it  in  secti<m  8,  is  used  in  its 
conjunctive  sense,  and  means  "on  condition" 
or  "with  the  understanding,"  and  has  rela- 
tion to  the  terms  uitou  which  the  banks  and 
trust  companies  uieutloued  in  the  preceding 
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part  of  the  section  are  authorized  to  transact 
business  In  the  Indian  Territory.  Nix  t.  Gii- 
mer,  5  Oltl.  740,  50  Pac.  131,  is  a  case  pre- 
cisely in  point  on  the  question  we  are  now 
dlsousslng.  It  Is  provided  by  paragraph  3, 
§  4510.  Wilson's  Rev.  &  Ann.  St.  1903  of 
Oklahoma,  that  husband  or  wife  sliall  be  in- 
competent to  testify  for  or  against  each  other. 
It  was  claimed  by  counsel  In  the  Nix  Case, 
supra,  that  this  portion  of  the  act  was  re- 
pealed by  section  29,  c.  41,  p.  201,  Sess.  Laws 
1895,  and  that  the  husband  or  wife  of  a  party 
to  a  civil  action  was  a  competent  witness  for 
such  party.  The  part  of  the  act  it  was  claim- 
ed repealed  the  former  act  reads  as  follows: 
"Provided,  however,  that  neither  husband  nor 
wife  shall  in  any  case  be  a  witness  against 
the  other  except  in  a  crimtnai  prosecution  for 
a  crime  committed  one  against  the  other,  but 
they  may  in  all  cases  be  witnesses  for  each 
other,  and  shall  be  subject  to  cross-examina- 
tion as  other  witnesses,  and  shall  in  no  event 
on  a  criminal  trial  he  i)ermitted  to  disclose 
communications  made  by  one  to  the  other,  ex- 
cept on  a  trial  of  an  ofTense  committed  by  one 
against  the  other."  Mr.  Justice  Keaton, 
speaking  for  the  court,  says:  "While  the 
provision  just  quoted  seems  to  be  quite  gen- 
eral in  its  application,  yet,  as  it  Is  contained 
in  the  chapter  on  criminal  procedure,  and 
does  not  puri>ort  to  repeal  or  amend  said  sec- 
tion 335  of  the  Civil  Code,  we  hold  that  it 
does  not  necessarily  do  so  by  implication,  but 
applies  solely  to  criminal  actions." 

It  seems  clear,  from  reason  as  well  as  au- 
thority, that  no  other  conclusion  can  be  reach- 
ed than  that  the  8  per  cent  rate  of  Interest 
prescribed  by  the  proviso  to  section  8  of  the 
act  of  Congress,  1901,  entitled  "An  act  to  put 
in  force  in  the  Indian  Territory  certain  pro- 
visions of  laws  of  Arkansas  relating  to  cor- 
I)orations,  and  to  make  said  provisions  appli- 
cable to  said  territory,"  is  restricted  to  banks 
or  trust  companies  organized  under  the  laws 
of  Arkansas  or  any  other  state  authorized  by 
section  8  to  transact  business  in  the  Indian 
Territory;  and  said  proviso  does  not  provide 
a  general  interest  law  for  the  Indian  Territory 
or  repeal  or  modify  chapter  109,  Mansfield's 
Digest. 

We  are  not  called  upon  to  hold  that  Con- 
gress intended  to  hide  a  general  law  of  such 
far-reaching  consequence  to  the  business 
world  in  an  obscure  proviso  unless  such  in- 
tention Is  clearly  apparent  from  the  whole 
act,  and  in  this  case  it  is  not;  but,  on  the 
contrary,  all  the  rules  formulated  to  guide 
the  judgment  of  courts  In  the  interpretation 
of  statutes  lead  us  to  a  contrary  conclusion. 

The  power  of  Congress  to  thus  discriminate 
against  foreign  corporations  is  undoubted, 
but  that  question  is  not  in  this  case.  It  is 
our  duty  now  to  construe  section  8  and  chap- 
ter 100  according  to  the  well-settled  rules  of 
Interpretation,  and,  if  possible,  give  them  the 
effect  they  were  intended  by  Congress  to* 
have.  The  construction  ai)ove  adopted  har- 
monizes section  8  with  the  balance  of  the  act 


of  which  it  Is  a  part,  and  with  chapter  109. 
Mansfield's  Digest  It  also  avoids  the  for- 
feiture of  the  contract  which  argues  in  ibt 
favor  to  the  conscience  of  the  court:  "For- 
feitures are  not  favored  in  the  law.  Courts 
always  Incline  against  them."  Marshall  v. 
Vicksburg,  15  Wall.  (U.  S.)  146,  21  L.  Ed.  121. 
"When  either  of  two  constructions  can  be 
given  to  a  statute,  and  one  of  them  Involves 
a  forfeiture,  the  other  is  to  be  preferred." 
Farmers'  etc.,  Xat  Bk.  v.  Dearing,  91  U.  S. 
35,  23  L.  Ed.  196. 

Counsel  for  appellants  state  in  their  brief 
that  their  case  is  based  entirely  upon  the 
theory  that  section  8  of  the  act  of  Congress 
changed  the  maximum  rate  of  Interest  that 
can  be  contracted  for  from  10  per  cent  pet 
annum  to  8  per  cent,  per  annum,  but  left  the 
penalty  for  usury  the  same  as  provided  by 
section  4732,  Mansfield's  Digest,  with  the  ex- 
ception that  the  maximum  rate  to  work  a  for- 
feiture should  be  8  i)er  cent,  per  anniun  In- 
stead of  10  per  cent,  per  annum.  They  ad- 
mit that,  if  their  contention  is  not  true,  the 
transacti<»i  was  valid,  and  the  case  should  be 
affirmed. 

As  we  cannot  agree  with  the  learned  coun- 
sel on  this  proposition  of  law,  and  as  appel- 
lee expresses  no  dissatisfaction  with  the  judg- 
ment rendered,  it  follows  that  the  Judgment 
of  the  court  below  must  ie  affirmed. 

DUNX  and  TURNER,  JJ.,  concurring. 
WILLIAMS,  C.  J.,  and  HAYES.  X,  concur- 
ring in  the  conclusion  reached,  but  not  in  all 

the  reasoning. 


BRACKEN  ▼.  STONE  et  al. 
(Sapieme  Court  of  Oklahoma.    April  13,  1908.) 

Injunction— TsBEATENED    TBESFASa — Ireep- 

AKABLE  Injury. 

A  petition  ia  an  application  for  a  restrain- 
ing  order,  which  seelcs  to  enjoin  an  alleiipd 
threatened  trespass,  such  as  could  be  fully  com- 
pensated in  money  damages,  and  which  con- 
cludes "to  the  irreparable  daajaKe  of  this  plain- 
tiff," but  which  fails  to  state  that  defendants 
are  Insolvent,  is  fatally  defective,  and  a  tempo- 
rary injunction  issued  thereon  was  properly  dis- 
solved on  motion  supported  by  affidavits  show- 
ing the  solvency  of  the  defendants. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  27,  Injunction,  g{  15-17,  235-23a] 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Kingfisher  Coun- 
ty; C.  P.  Irwin,  Judge. 

Action  by  John  D.  Bracken  against  Ira  G. 
Stone  and  others.  F^rom  an  orter  dlasolvine 
an  injunction,  plaintifr  brings  errrar.  Af- 
firmed. 

On  March  10,  1906,  John  D.  Bracken,  plain- 
tlft  In  error,  plaintiff  below,  commenced  this 
action  in  the  district  court  of  Kingfisher 
county,  Okl.  T.,  by  filing  his  amended  peti- 
tion, as  follows:  "Comes  now  the  above- 
named  plaintiff  and  alleges:  That  plaintifr 
ia  In  possession  of  and  entitled  to  the  quiet 
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and  peaceable  possession  of  lot  4,  block  36,  In 
tbat  part  of  the  city  of  Kingfisher,  Okl.  T., 
formerly  kiuiwn  as  Lisbon,  and  tbe  owner  of 
a  certain  frame  building  tbereon,  and  tbe  de- 
fendants have  agreed  and  conspired  together 
to  injure  and  damage  this  plalntUT  by  enter- 
ing upon  said  lot  and  committing  waste 
thereon,  and  breaking  and  removing  and 
cari7lng  away  the  building  on  said  lot  with- 
out any  legal  process,  and  without  the  con- 
sent of  the  plaintlfT,  and  without  any  au- 
thority or  right  whatsoever,  and  will  at  once 
commit  said  trespass  and  waste,  and  take. 
Injure,  and  carry  away  said  building,  unless 
restrained  by  tbe  court,  to  the  irreparable 
damage  of  this  plaintiff.  Wherefore,  plain- 
tiff prays  that  defendants  and  each  of  them, 
their  marshals,  agents,  servants,  and  em- 
ployes, may  be  perpetually  enjoined  from  en- 
tering upon  said  lot,  or  touching,  breaking, 
removing,  or  In  any  way  interfering  with 
the  plalntlfTs  said  property,  or  any  part 
thereof;  and  that  in  the  meantime  a  tempo- 
rary order  may  be  Issued  enjoining  the  de- 
fendants as  aforesaid  and  their  deputies, 
marshals,  agents,  or  employes,  and  for  such 
farther  and  other  relief  as  tbe  catnre  of  tbe 
case  may  require. 

"W.  F.  Jacobs  and  D.  K.  Cunningham, 

"Attys.  for  Plaintiff." 

1,  John  D.  Bracken,  being  duly  sworn, 
make  oath  and  aay  that  I  have  read  the  above 
and  foregoing  petition  and  know  the  contents 
thereof,  and  that  the  several  allegations  con- 
tained tiiereln  are  true. 

"John  D.  Bracken. 

'Subscribed  and  *wom  to  before  me  thii 
10th  day  of  March,  1906. 

"[Seal.]  E.  M.  Hegler,  Clerk." 

At  tbe  same  time.  In  support  of  said  peti- 
tion, plaintiff  filed  an  affidavit  reciting  sub- 
stantially as  set  forth  In  the  petition.  On  the 
same  dt^,  on  presentation  thereof  to  Honor- 
able John  M.  Oraham,  probate  Judge  of  that 
county,  he  Issued  the  following  order : 

"Now  on  this  10th  day  of  March,  1906,  the 
above-named  plaintiff  making  application  be- 
fore me  for  an  order  enjoined  above-named 
defendants  and  each  of  th«n,  and  It  appear- 
ing to  me  that  plaintiff  has  filed  his  petition 
for  Injunction  In  the  district  court,  and  that 
the  Judge  of  said  district  court  Is  absent  from 
said  county,  and  for  good  cause  shown,  the 
•aid  order  asked  for  is  hereby  granted,  and 
the  defendants  are  hereby  ordered  to  be,  and 
are  hereby,  enjoined  from  In  any  way  enter- 
ing upon  lot  4  In  block  86  In  that  part  of  the 
city  of  Kingfisher,  Okl.  T.,  formerly  known 
as  Lisbon,  or  committing  any  waste  thereon, 
and  abstain  from  taking,  entering,  or  remov- 
ing the  frame  building  thereon  from  said  lot 
or  any  part  thereof  or  In  any  way  interfer- 
ing with  the  plaintiff,  or  any  of  his  contract- 
ors, agents,  servants,  or  employes,  until  fur- 
ther order  of  this  court  Let  this  order  of 
Injuoctioa  Issue  upon  plaintiff  giving  two 


hundred  dollar  bond,  to  be  approved  by  tbe 
clerk  of  the  district  court 
"[Seal.]  John  M.  Grabam,  Probate  Judge." 
The  bond  was  afterwards  duly  filed  and  ap- 
proved, and  proper  process  Issued ;  and  there- 
after, on  the  12th  day  of  March,  1906,  tbe 
above-named  defendants  and  each  of  them 
duly  appeared  and  filed  in  the  above-entitled 
cause  a  motion,  and  afterwards  a  supplemen- 
tal motion,  to  dissolve  said  temporary  In- 
junction, and  at  the  same  time  filed  certain 
affidavits  in  support  thereof. 

On  March  17,  1906,  the  cause  came  on  to 
be  heard  before  Honorable  C  F.  Irwin,  Judge 
of  the  district  court  of  the  county  of  King- 
fisher, at  chambers.  In  the  city  of  M  Beno. 
Upon  the  motions  of  the  defendants  to  dis- 
solve said  temporary  Injunction,  and  after 
hearing  arguments  of  the  attorneys  on  both 
sides,  the  court  sustained  the  motion  to  dis- 
solve, but  further  ordered,  in  substance,  that 
the  cause  remain  In  effect  upon  proper  bond, 
and  caae-made  being  filed  by  defendants,  and 
the  case  prosecuted  on  appeal  with  due  dili- 
gence to  this  court  which  was  done;  and 
plaintiff  now  asks  that  the  order  vacating 
the  temporary  Injunction  aforesaid  be  vacat- 
ed and  set  aside,  and  that  said  injunction 
be  allowed  to  remain  in  full  force  and  effect 
until  said  cause  Is  finally  beard  upon  the 
merits  In  the  district  court 

D.  K.  Cunningham  and  F.  W.  Jacobs,  for 
plaintiff  in  error.  John  T.  Bradley  and 
John  T.  Bradley,  Jr.,  for  defendants  In  error. 

TUBNEB,  J.  (afto'  stating  the  facta  as 
above).  Tbe  first  ground  of  the  motion  to 
dissolve  in  the  lower  court  is  "that  the  peti- 
tion in  said  cause  does  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action  in  favor 
of  the  i^lntlff  and  against  the  defendants." 
The  first  question,  then,  is,  did  the  court  err 
in  sustaining  this  contention,  which  Is  In  the 
nature  ot  a  general  demurrer  to  the  petition? 
10  Bnc.  PI.  &  Pr.  p.  1046,  says:  "On  a  mo- 
tion to  dissolve  the  Injunction  for  the  want 
of  equity  In  the  bill,  facts  which  are  well 
pleaded  In  the  bill  are  to  be  taken  as  true 
the  same  as  upon  a  demurrer" — citing  «o- 
thoritles. 

It  Is  urged  that  the  petition  falls  to  "al- 
lege any  irreparable  injury  or  damage,  or 
show  that  any  Irreparable  injury  or  damage 
Is  threatened.  It  does  not  allege  or  show 
that  the  Injury  or  threatened  Injury  Is  not 
susceptible  of  adequate  compensation  In  dam- 
ages. It  does  not  allege  that  the  defendants 
or  any  of  them  are  Insolvent  *  *  *  It 
Is  elementary  that  all  these  allegations  are 
essential  to  entitle  plaintiff  to  a  temporary 
injunction.  While  the  complaint  concludes 
"to  the  Irreparable  damage  of  the  plaintiff," 
this  is  not  saffidait  10  Enc.  PL  *  Pr.  p. 
954,  says:  "A  general  aUegation  that  th« 
acu  apprehended  will  be  Irreparable,  unat- 
tended by  such  a  statement  of  facts  as  en- 
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ables  the  court  to  aee  tfaat  such  will  be  the 
reenit,  is  Insnfflclent  The  pleader  must  not 
content  himself  with  a  mere  averment  of  his 
conclusions,  but  must  show  how  the  irrepa- 
rable Injury  apprehended  is  to  arise  by  giv- 
ing a  full  and  detailed  statement  of  the  facts 
and  circumstances,  the  nature  and  condition 
of  his  property,  etc..  so  as  to  enable  the  court 
to  determine  the  necessity  for  an  injunction." 

The  threatened  trespass  sought  to  l>e  en- 
Joined  cannot  be  shown  to  be  Irreparable,  un- 
less coupled  with  the  allegations  of  the  in- 
solvency of  the  defendants,  and  the  absence 
of  It  renders  the  complaint  fataUy  defective. 
10  EJnc.  PI.  &  Pr.  p.  956,  says :  "It  frequent- 
ly happens  that  the  insolvency  of  the  defend- 
ant is  a  material  fact,  which  should  be  charg- 
ed in  order  to  show  that  the  injury  will  be 
irreparable,  especially  where  an  injunction 
is  sought  against  breach  of  contract,  a  nui- 
sance, a  trespass,  or  a  waste;  and  such  an 
allegation  is  all  the  more  important  when 
the  damages  are  capable  of  estimation,  be- 
cause if  the  damages  can  be  assessed  by  a 
Jury,  and  the  defendant  is  solvent,  the  rem- 
edy at  law  is  necessarily  adequate."  But  to 
put  the  matter  of  solvency  of  defendants  be- 
yond question,  and  to  show  that  such  they 
were,  and  that  the  injury,  if  indicted,  would 
not  be  irreparable,  and  for  which  plaintiff 
would  have  an  adequate  remedy  at  law,  de- 
fendants filed  affidavits  showing  the  undoubt- 
ed solvency  of  each  of  them,  and,  in  sub- 
stance, that  they  were  the  mayor,  city  council, 
and  marshal  of  the  city  of  Kingfisher,  and, 
as  such,  were  acting  in  the  premises  under 
and  by  virtue  of  certain  ordinances  of  said 
city  which  provide,  among  other  things,  that 
It  should  be  unlawful  for  any  person  to  con- 
struct or  remove  to  a  location  within  a  cer- 
tain part  of  said  city  called  the  "fire  lim- 
its" such  a  building  as  is  the  one  in  contro- 
versy ;  that  plaintiff  had  violated  these  ordi- 
nances with  reference  to  the  building  in 
question;  and  that  by  resolution  of  the  city 
council  it  was  ordered  by  the  mayor  and  city 
council  that  the  same  be  forthwith  removed 
therefrom  and  out  of  the  fire  limits  as  estab- 
lished by  said  ordinances,  and  that  the  city 
marshal  was  duly  ordered  to  remove  said 
building  accordingly. 

Marshall  v.  Homier,  18  Okl.  264,  74  Pac. 
3CS,  is  directly  in  point  In  that  case  the 
court  said :  "Upon  the  motion  to  dissolve  the 
temporary  injunction  affidavits  and  oral  testi- 
mony were  heard  by  the  Judge,  and  are  In- 
corporated in  the  record.  The  evidence  shows 
clearly  tliat  the  defendants  are  solvent,  and 
are  amply  able  to  answer  in  damages  in  any 
sum  that  could  be  recovered  by  the  plaintiffs, 
and  the  action  being  one  for  which  the  in- 
Jury  complained  of  by  plaintiffs  can  be  fully 
compensated  in  damages,  the  order  of  the 
Judge  dissolving  the  temporary  injunction 
was  clearly  right  '  Where  the  alleged  con- 
templated Injury  is  such  as  can  be  fully  com-  • 
pensated  in  money  damages,  and  the  defend- 


ants are  wholly  and  unquestionably  solvent 
and  responsible,  a  temporary  injunction 
should  not  be  granted;  and,  where  a  tempo- 
rary injunction  is  granted  upon  proper  mo- 
tion. It  should  be  dissolved,  and  the  plaintiff 
left  to  bis  remedy  by  an  action  for  damages, 
which  under  the  circumstances  is  adequate. 
It  is  well  settled  that  an  injunction  should 
not  be  granted  or  allowed  where  there  is  >• 
full  and  adequate  remedy  at  law." 

It  Is  unnecessary  to  consider  the  other 
grounds  upon  which  the  court  sustained  the 
motion.  It  follows  that  the  court  did  not  err 
in  vacating  the  temporary  injunction,  and  its 
action  in  so  doing  is  therefore  affirmed.  All 
the  Justices  concur. 

(20  Okl.  185) 
CAMPBELL  et  al.  t.  SHERMAN. 
(Supreme  Court  of  Oklahoma.    April  18,  inOS.) 

1.  AppEAir— Findings  op  Refebeb— Review. 

Wliere  a  cause  is  referred  to  a  referee  to 
find  and  report  the  facts  and  conclusions  of  law 
to  the  court,  and  no  bill  of  exceptions  is  allow 
ed  and  signed  by  the  referee  preservinR  the  evi- 
dence, this  court  cannot  consider  the  question  of 
the  sufficiency  of  the  evidence  to  support  the 
findings  of  the  referee. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Die, 
vol.  3,  Appeal  and  Error,  S!  2433,  2911.] 

2.  Same — Pbesumptions. 

Where  the  findings  of  a  referee  are  sub- 
stantially predicated  upon  the  issues  joined  by 
the  pleadings,  it  must  be  presumed  by  this  court, 
in  the  absence  of  the  evidence  from  the  record, 
that  there  was  sufficient  testimony  introduced  at 
the  trial  to  warrant  the  findings. 
(Syllabus  by  the  Court.) 

Error  from  District  Court,  Oklahoma 
County ;  B.  F.  Burwell,  Judge. 

Action  by  A.  O.  Campbell  and  Emily  Cul- 
bertson  against  N.  S.  Sherman.  Judgment 
for  defendant,  and  plaintiffs  bring  error. 
Modified. 

R.  M.  Campbell,  for  plaintiffs  in  error. 
Sbartel,  Kcuton  ft  Wells,  for  defendant  In 
error. 

KANE.  J,  This  was  a  suit  by  the  plain- 
tiffs in  error,  plaintiffs  below,  against  the  de- 
fendant in  error,  defendant  below,  to  re- 
cover on  an  account  for  material  furnished 
for  the  construction  of  a  certain  building  sit- 
uated on  lots  17  and  18  in  block  5,  in  Okla- 
homa City,  and  to  foreclose  a  mechanic's 
lieu  on  said  building.  The  cause  was,  b7 
agreement  of  parties,  tried  before  a  referee 
appointed  by  the  court  below  to  try  both  law 
and  facts.  The  evidence  taken  at  the  trial 
was  not  preserved  and  made  a  part  of  the 
record  by  proper  bill  of  exceptions  allowed 
and  signed  by  the  referee.  It  has  been  held 
by  the  Supreme  Court  of  the  territory  of 
Oklahoma  in  at  least  three  cases — Howe  t. 
City  of  Hobart  18  Okl.  243,  90  Pac.  i31, 
Iralson  v.  Stang.  18  OkL  423,  90  Pac.  446, 
and  Block  v.  Pearson  (not  yet  reported  la 
Okl.  reports)  91  Pac.  715 — and  by  the  Su- 
preme Coflrt  of  the  'state  of  Oklahoma  in  one 
case — Wichita  Mining  ft  Improvement  Cou* 
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pany  v.  Hale  et  al.  (not  yet  officially  report- 
ed) W  Pac.  530 — that  "where  a  cause  Is  re- 
ferred to  a  referee  to  find  and  report  the 
facts  and  conclusions  of  law  to  the  court, 
and  no  bill  of  exceptions  Is  allowed  and  sign- 
ed by  the  referee  preserving  the  evidence, 
this  court  cannot  consider  the  question  of 
the  sufficiency  of  the  evidence  to  8nw>ort  the 
findings  of  the  referee." 

With  the  evidence  omitted  from  the  rec- 
ord, there  is  only  one  question  raised  by  the 
plaintiffs  In  error  that  may  properly  be  re- 
viewed here.  The  point  thus  made  involves 
a  discrepancy,  apparent  upon  the  face  of 
the  report,  between  certain  findings  of  fact 
and  conclusions  of  the  referee,  whereby  the 
Judgment  against  the  plaintiffs  in  error  was 
rendered  for  $121.22  more  than  It  should 
have  been.  It  is  clear  that  this  was  a  more 
oversight.  The  defendant  in  error  admits 
that  It  was,  and  that  the  Judgment  i)elow 
should  be  reduced  by  this  sum.  There  seems 
to  have  been  no  offer  by  the  defendant  in  er- 
ror to  remit  this  amount  in  the  court  below, 
but  as  It  is  one  of  the  errors  the  plaintiffs 
in  error  complain  of,  and  as  it  was  not  cor- 
rected Ijelow,  we  believe  the  Judgment  of  the 
court  below  should  be  modified  by  deducting 
therefrom  the  sum  of  $121.22,  and  that  the 
costs  of  taking  the  case  to  this  court  should 
be  taxed  to  the  defendant  In  error. 

We  cannot  agree  with  counsel  for  plaln- 
aitn  in  error  that  his  fourth  assignment  of 
error  raises  a  question  that  can  be  review- 
ed without  reference  to  the  evidence.  The 
referee  states  that  the  findings  attacked  by 
this  assignment  were  based  upon  what  ap- 
peared generally  in  the  case,  as  well  as  up- 
on the  pleadings.  In  the  absence  of  the  evi- 
dence from  the  record,  it  must  be  presumed 
that  there  was  sufficient  evidence  adduced 
at  the  trial  to  support  the  finding  of  fact. 
Where  the  findings  of  fact  of  a  referee  are 
snbetantially  predicated  upon  the  issues  Join- 
ed by  the  pleadings,  it  must  be  presumed  by 
this  court,  In  the  absence  of  the  evidence 
from  the  record,  that  there  was  sufficient 
testimony  introduced  at  the  trial  to  warrant 
the  findings.  Wichita  Min.  &  Imp.  Co.  v. 
Hale  et  al.,  supra. 

It  Is  therefore  ordered  that  the  Judgment 
ot  the  court  below  be  modified  to  conform 
to  the  views  herein  expressed,  and  that  the 
costs  of  taking  the  case  to  this  court  be  tax- 
ed to  the  defendant  in  error.  All  the  Jus- 
tices concurring. 


MASONER  et  al.  ▼.  BEt.Ii, 

(Supreme  Court  of  Oklahoma.    April  13,  1908.) 

1   Appeai^-Keview— Bill  of  Exceptions. 

Where  a  motion  to  require  plaintilT  to  make 
Ida  complaint  more  definite  and  certain  is  not 
ptwserved  in  the  bill  of  exceptions,  tiiis  court 
cfuiDot  review  the  action  of  the  triai  court  in 
passing  upon  such  motion. 

SEd.  Note. — For  cases  in  point,  see  Cent.  Dig. 
.  3,  Appeal  and  Error,  {f  2359-2362.] 


Z-  Sales— Passiwo  TnxK— Dbwvbbt— Acrnoir 

Ton  Valtte. 
Where  there  is  a  sale  of  goods  to  be  paid 
for  in  cash  on  delivery,  payment  and  delivery 
are  concurrent  acts.  In  suoli  case  payment  is  a 
condition  precedent  to  pas.sing  title  to  the  ven- 
dee, and  if  on  delivery  of  the  goods  payment  is 
refused,  and  the  same  are  appropriated  by  him 
to  his  own  use,  an  action  against  him  for  the 
value  will  lie  by  the  vendor. 

[Ed.  Note. — For  coses  in  point,  see  Cent  Dig. 
vol.  43.  Sales,  {(  496,  529-051.] 

(Syllabus  by  the  Court) 

Error  from  the  United  States  Court  In  the 
rndian  Territory,  Southern  District;  Hosea 
Xownsend,  United  States  District  Judge. 

Action  by  Lizele  Bell  against  John  MaSon> 
er  and  others.  Judgment  for  plaintiff,  and 
defendants  bring  error.    Affirmed. 

On  December  1,  1899,  defendant  In  error, 
Lizzie  Bell,  hereafter  called  plaintiff,  brought 
suit  before  the  United  States  Commissioner 
at  Pauls  Valley  against  plaintiffs  in  error 
John  Mas<mer  and  Sam  Garvin,  hereafter 
called  defendants,  and  recovered  Judgment 
against  them  in  conversion  for  one  tiale  of 
cotton  In  the  sum  of  $34.25.  They  appealed, 
and  on  March  26,  1902,  on  trial  anew  in  the! 
United  States  Court  In  the  Indian  Territory; 
Southern  District,  at  the  same  place,  plain- 
tiff again  recovered  Judgment  for  $39.55  and 
costs.  On  March  29,  1902,  defendants  filed  ai 
motion  for  a  new  trial,  which  was  overruled 
by  the  court  and  exceptions  duly  noted,  and 
on  May  27,  1902,  filed  their  bill  of  exceptions 
and  prosecuted  a  writ  of  error  to  the  United 
States  Court  of  Appeals  in  the  Indian  Terri- 
tory, and  the  case  is  now  before  us  as  succes- 
sor of  that  court. 

To  maintain  the  issues  on  her  part  plaintiff 
introduced  in  evidence  a  chattel  mortgag^' 
made  by  defendant  Masoner  to  her  on  Apri> 
26,  1899,  on  "my  entire  crop  of  com  and  cot- 
ton on  the  Jones  farm,"  to  secure  a  promis- 
sory note  of  that  date  for  $78.23,  due  from 
him  to  her  October  15,  1899,  vi(ith  Interest  »t 
10  per  cent  per  annum  from  date,  also  In- 
troduced in  evidence  and  proved  to  be  un- 
paid. She  also  proved  that  after  one  bale 
of  the  cotton  covered  by  the  mortgage  had 
been  baled  her  husband,  as  her  agent,  and 
.Masoner,  the  mortgagor,  went  to  the  gin 
where  it  was,  and  while  there  mutually 
agreed  that  Mr.  Goss,  who  was  in  charge  of' 
the  gin,  should  send  the  bale  to  Pauls  Valley 
and  sell  it  and  bring  the  money  back  for' 
plaintiff,  who  was  to  apply  it  to  the  mort- 
gage debt;  that  pursuant  to  this  understand- 
ing Goss,  about  October  7,  1899,  acting 
through  S.-  H.  -Long,  turned  the  bale  over  to 
him  with  instructions  to  take  it  to  Pauls  Val- 
ley, "sell  it,  and  bring  the  money,  back  to. 
him."-  Long  took  the  cotton,  togelrher  with 
another  bale,  conveyed  them  to  Pauls  Valley,' 
sold  them  to  defendant  Garvin,  and  testiiSed:' 
"•  •  •  I  was  fixing  to  put  the  money  In' 
my  pocketbook,  and  when  I  reached  over  for' 
the  other  money  for  the  other  bale  Mr.  Lowe 
-v^as  sitting  there  and  Mr.  Garvin  was  Sitting 
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to  Us  left  a  little.  Mr.  Lowe  turned  round 
and  said  to  Mr.  Garvin:  'Don't  John  Mason- 
er  owe  us  something  here?'  Mr.  Garvin  says: 
'Tes;  just  keep  that'  And  then  Mr.  Lowe 
reached  over  and  got  it,  and  I  told  them  at 
the  time  I  didn't  want  to  get  into  any  trouble 
over  this  cotton  business,  and  Mr.  Garvin 
spoke  up  and  says,  'I  will  see  that  you  get  In 
no  trouble,'  and  wrote  a  little  note  for  me  to 
carry  back  to  Mr.  Gobs,  and  I  carried  it  back 
to  him."  The  note  Is  as  follows:  "S.J.Gar- 
vin, General  Merchandise  Cotton  and  Grain 
Buyer.  Pauls  Valley,  Ind.  Ter.  Oct.  7, 
1899.  Received  of  S.  H.  Long  thirty-four 
and  25-100  dollars,  on  account  of  John  Ma- 
Boner,  being  the  proceeds  of  one  bale  of  cot- 
ton, No.  495—6.92%.  S.  J.  Garvin,  by  L." 
Garvin  paid  nothing  for  the  cotton.  The 
bale  weighed  495  pounds,  and  was  wortli 
6.92%,  in  all  $34.25.  Shortly  thereafter  the 
witness  Howard  went  to  Garvin  with  the 
brands  of  the  cotton,  and  told  him  plaintiff 
had  a  mortgage  on  it,  and  made  demand  of 
it  for  plaintiff,  and  threatened  suit  if  the 
same  was  not  returned.  Garvin  told  him  to 
sue.  Witness  hunted  for  the  bale  in  Garvin's 
cotton  yard,  but  could  not  find  it.  The  bus- 
band  of  plaintiff,  still  acting  as  her  agent, 
"phoned"  Garvin  that  his  wife  had  a  mort- 
gage on  the  cotton,  but  did  not  get  any  sat- 
isfaction about  it.  He  then  saw  Garvin 
about  it.  who  told  him  he  would  not  pay  for 
the  cotton,  and  that  plaintiff  would  have  to 
sue  for  It  if  she  got  anything.  He  also  went 
to  the  cotton  yard,  but  could  not  find  the 
cotton.  These  are  undisputed  facts  In  the 
case,  which  went  to  the  jury  on  evidence  ad- 
duced by  plaintiff  alone,  and  the  Instructions 
of  tts  court. 

W.  A.  Ledbetter,  S.  T.  Bledsoe,  and  J.  B. 
Thompson,  for  plaintiffs  in  error.  Johnson  & 
Rennie,  for  defendant  in  error. 

TURNER,  J.  (after  stating  the  facta  as 
above).  The  first  assignment  of  error  herein 
is  that  the  court  erred  in  overruling  the  mo- 
tion of  the  defendants  to  require  plaintiff  to 
make  her  complaint  more  definite  and  cer- 
tain; but  as  the  motion  is  not  brought  into 
the  record  by  being  set  forth  In  the  bill  of  ex- 
ceptions, or  its  overruling,  assigned  as  error 
In  the  motion  for  a  new  trial,  we  cannot  con- 
sider it  3  Bnc.  PI.  &  Pr.  392,  and  cases  cit- 
ed; Fisher  v.  United  States,  1  Okl.  252,  31 
Pac.  195;  Swope  v.  Smith,  1  Okl.  283,  33  Pac. 
504;  Lake  Erie  B.  R.  Co.  v.  Clark,  7  Ind. 
App.  155,  34  N.  E.  587,  52  Am.  St  Rep.  442. 

The  next  assignment  of  error  is  that  the 
court  erred  in  refusing  to  instruct  the  Jury  as 
follows:  "The  court  erred  in  refusing  to  in- 
struct the  Jury,  at  the  request  of  the  defend- 
ants: "We  want  to  request  the  court  to  in- 
struct the  Jury  that  if  they  should  find  that 
the  plaintiff  In  thla  action  had  authorized  the 
sale  of  the  cotton — Goes,  I  believe.  Is  the 
party's  name — had  authorized  Goes  to  make  a 
aale  of  the  property,  and  Goss,  in  pursuance 


of  that  authority,  bad  Sent  the  cotton  down 
here  to  be  sold,  and  the  same  was  sold  to 
Sam  Garvin,  the  fact  that  the  money  was  not 
I  surrendered  in  accordance  with  any  agree- 
\  ment  had  with  the  plaintiff  in  the  case  would 
not  relieve  her  from  her  consent  given  to  the 
sale.  And  her  consent  would  entitle  the  de- 
fendants to  a  verdict  in  the  case.'  "  This  in- 
struction, In  effect  would  have  told  the  Jury 
that  the  consent  of  the  plaintiff  to  the  sale 
fftm  the  only  thing  necessary  to  pass  the  titln 
of  this  property  to  Garvin  under  the  dream- 
stances,  and  that  it  did  not  matter  whether 
he  paid  for  it  or  not ;  that  this  action  would 
not  He.  In  support  of  this  contention  they 
cite  abundance  of  authority  to  show  that: 
"In  an  action  for  conversion  by  the  mortgagee 
of  the  mortgaged  chattel  the  defendant  may 
show  that  he  bought  it  from  the  sortgagor, 
and  that  the  mortgagee  assented  by  parole  to 
the  sale."  Jones  on  Chattel  Mortgages  (4tb 
Ed.)  {  465;  Cobbey  on  Chattel  Mortgages,  § 
637;  New  England  Mortgage  Security  Co.  v. 
Great  Western  Elevator  Co.,  6  N.  D.  407,  71 
N.  W.  130;  Benedict  v.  Farlow,  1  Ind.  App. 
160,  27  N.  E.  307.  This  proposition  of  law  la 
undoubtedly  sound  where  tiiere  has  been  a 
sale,  but  the  undlE^uted  facts  In  this  case 
show  that  there  was  no  sale.  Long,  the  agent 
of  both  the  mortgagor  and  the  mortgagee, 
was  certainly  authorized  to  make  a  sale  of 
this  bale  of  cotton,  but  he  was  only  authorized 
to  make  a  cash  sale.  And  in  his  own  lan- 
guage he  was  only  authorized  to  "sell  It  and 
bring  the  money  back  to  him  [Goss]."  The 
fact  that  the  purchase  money  was  set  apart 
by  Garvin,  and  afterwards,  and  before  Long 
could  accept  it  was  withdrawn,  shows  conclu- 
sively that  such  only  was  Intended  when  the 
cotton  was  delivered  to  Garvin.  The  question 
of  law  then  arises,  does  the  tlUe  to  ptt^ierty 
sold  and  delivered  for  cash  pass  to  the  pur^ 
chaser  until  the  cash  is  paid?  We  think  not 
In  Frazier  v.  Railroad,  101  Mo.  App.  359, 
78  S.  W.  679,  the  court  said:  "It  Is  a  legal 
principle  generally  recognized  that  when  no 
express  provision  Is  made  for  time  of  pay- 
ment a  sale  of  personalty  is  presumed  by 
law  to  be  a  cash  transaction,  and  the  de- 
livery of  the  property  and  the  payment  of  the 
purchase  price  are  concurrent  and  the  buyer 
is  not  entitled  to  demand  nor  to  receive  de- 
livery or  possession  of  the  goods,  tbe  subject 
of  the  contract  without  proffer  of  tbe  pur- 
chase price,  or  its  actual  payment.  In  tbe  ab- 
sence of  other  arrangement  express  or  Im- 
plied, concerning  the  time  of  payment  of  the 
price  and  providing  for  future  payment  or 
where  the  parties  remain  entirely  silent  re- 
specting it  the  rule  is  clearly  established  that 
the  sale  Is  made  impliedly  for  cash,  and  title 
to  the  property  does  not  pass  to  the  vendee 
until  payment  or  tender  of  payment  has  been 
made.  The  payment  of  the  purchase  price  l)e- 
comes  a  condition  precedent  by  legal  ImpUca* 
tion,  and,  except  In  the  event  of  waiver  by  the 
vendor,  title  does  not  vest  In  the  buyer  until 
after  performance  of  such  condUIon.    Those 
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piinclples  are  upheld  and  asserted  by  an  nn- 
broken  line  of  decisions  of  tbe  appellate  courts 
of  this  state,  as  well  as  by  the  treatises  of  the 
most  eminent  writers  upon  tbe  subject  Tiede- 
man,  Sales,  i  93 ;  1  Benjamin,  Sales  (4th  Ed.) 
818,  S45;  Southwestern,  etc.,  Co.  v.  Stanard, 
44  Ho.  71,  100  Am.  Dea  255;  Hall  et  aL  ▼. 
Railroad,  80  Mo.  App.  179;  Stresovlch  ▼. 
Keating,  63  Mo.  App.  57." 

In  HUmer  v.  Hills,  138  Cal.  139,  70  Pac. 
1061,  the  court  said:  "If  Stewart  bad  intended 
that  the  sale  should  be  on  credit,  be  would 
have  given  his  clerk  directions  to  inclose  tbe 
bill  of  lading  with  the  InToice  to  plaintiff. 
But  one  conclusion  can  be  drawn  from  this  act 
In  instructing  that  the  bill  be  withheld  to  ac- 
company the  draft.  'Terms  cash'  was  dis- 
tinctly stated  In  the  body  of  the  invoice  for- 
warded by  Stewart,  and  there  can  be  no  ques- 
tion that  Stewart  Intended  to  make  the  sale 
one  of  'cash  on  delivery.'  Such  being  the 
clear  Intention  of  tbe  parties  to  the  transac- 
tion. It  Is  plain,  as  a  matter  of  law,  that  no 
title  In  the  goods  could  pass  to  plaintiff  until 
tbey  had  paid  the  'cash'  for  the  goods.  This 
was  a  'cash'  sale,  as  distinguished  from  a  sale 
on  credit,  and  that  the  title  to  the  goods  as 
well  as  the  right  of  possession  remained  in 
Stewart  until  the  cash  should  be  paid  is  set- 
tled law,  as  will  clearly  be  illustrated  by  an 
examination  of  tbe  following  citations:  San- 
bom  V.  Shlpherd,  59  Minn.  144,  60  N.  W.  1089; 
Blackwood  v.  Cutting  Packing  Co.,  76  Cal. 
215.  18  Pac.  248,  9  Am.  St  Rep.  199;  Romish 
T.  Klrschbraun,  107  Cal.  660,  40  Pac.  1045." 

In  Drake  v.  Scott,  136  Ala.  261, 262,  33  South. 
874, 96  Am.  St  Bep.  25,  the  court  say:  "Where 
there  Is  a  sale  of  goods  to  be  paid  for  In  cash 
on  delivery,  payment  and  delivery  are  concur- 
rent acts.  In  such  case  payment  Is  a  condi- 
tion precedent  to  passing  title  to  the  vendee. 
If  delivery  is  made  without  demanding  pay* 
ment  or  under  circumstances  showing  no  ex- 
pectation of  Immediate  payment  the  condi- 
tion is  waived,  and  tbe  title  passes;  but  if 
tbe  goods  are  put  Into  the  possession  of  the 
buyer,  on  the  understanding  or  agreement  that 
be  will  pay  for  them  immediately,  and  he 
falls  or  refuses  to  do  so,  the  seller  may  re- 
cover the  goods."  Shines  v.  Stelner,  76  Ala. 
458 ;  Harmon  v.  Goetter,  87  Ala.  325,  6  South. 
93;  Benjamin  on  Sales  (6th  Ed.)  {{  1,  320, 
and  note  4,  p.  298. 

It  follows  that  as  there  was  no  sale  of  the 
property  In  controversy  to  Garvin,  and  that 
be  refused  to  surrender  the  same  to  plaintiff 
on  demand,  but  converted  it  to  his  own  use, 
that  this  action  would  lie ;  and  that  the  court 
did  not  err  In  refnslng  to  give  the  requested 
Instmction. 

Tbe  fonrth  assignment  of  error  is  to  a  part 
of  tbe  charge  wherein  is  recited  facts  about 
which  there  was  no  controversy,  and  in  which 
we  see  no  error. 

Tbe  fifth  assignment  of  error  Is  that  tbe 

conrt  erred  In  charging  the  Jury  as  follows: 

"TThe  court  will  Instruct  you  that  If  this  was 

■Ote  property  of  the  plaintiff  in  this  case,  tbat 
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she  bad  a  mortgage  npon  this  property,  that 
Mr.  Garvin  and  Mr.  Masoner,  or  either  of 
them,  or  both  of  them  together,  could  not  take 
the  proceeds  of  tbe  cotton  that  belonged  to  tbe 
plaintiff  in  this  case."  Defendants  contend 
tbat  by  this,  in  effect  tbe  court  instructed 
the  Jury  to  return  a  verdict  In  favor  of  the 
plaintiff.  Admitting  such  to  have  been  the 
force  and  effect  of  tbe  charge,  we  do  not  think 
the  court  erred  in  so  charging.  The  evidence 
was  undisputed,  and  iiot  conflicting.  It  clear- 
ly showed  a  conversion  of  tbe  property  on  tbe 
part  of  Garvin;  tbat  while,  as  defendants 
contended  affirmatively,  there  was  a  waiver 
of  lien  on  tbe  part  of  the  mortgagor  and  mort- 
gagee on  the  property  in  controversy,  yet 
there  was  no  sale  of  it  to  Garvin,  as  they  fur- 
ther contended.  6  Enc  PI.  &  Pr.  686,  says: 
"Where  there  is  no  sufficient  evidence  of  a 
fact  essential  to  plaintiff's  case,  or  tbe  de- 
fendant's affirmative  defense,  a  verdict  should 
be  directed" — citing  authorities.  Hence  tbe 
court  did  not  err  in  so  charging  or  refusing  to 
Instruct  peremptorily  for  tbe  defendant  ac- 
cording to  their  second  assignment  of  error, 
and  the  Jndgment  of  the  lower  court  must  be 
affirmed,  unless  the  Judgment  is  contrary  to 
tbe  law  or  tbe  evidence,  as  Is  next  contended. 

Upon  this  point  we  have  no  doubt  as  to 
Garvin,  but  the  same  might  not  have  been 
said  as  to  Masoner  but  for  tbe  fact  that  after 
wrongfully  receiving,  without  objection,  the 
benefit  of  tbe  credit  for  the  cotton  In  question 
on  the  books  of  Garvin,  he  made  common  de- 
fense with  him  In  this  cause,  and  set  up  in 
his  answer  a  waiver  of  lien  on  behalf  of  plain- 
tiff, and  seeks  to  defeat  a  recovery  herein  on 
the  ground  that  the  title  to  the  property  pass- 
ed to  Garvin  by  virtue  of  bis  alleged  pnrcbasf. 
We  are  inclined  to  think  the  evidence  In  the 
case  suffioloit  to  show  him  a  tort-feasor  Joint- 
ly liable  In  the  case  with  Garvin.  Cooley  on 
Torts  (3d  Ed.)  244,  says:  "All  who  aid,  ad- 
vise, command,  or  countenance  the  commis- 
sion of  a  tort  by  another,  or  who  approve  of  It 
after  it  is  done,  are  liable,  if  done  for  their 
benefit  in  the  same  manner  as  If  they  bad 
done  the  act  with  their  own  hands.    •    •    • »» 

Tbe  Jndgment  of  the  lower  court  Is  affirm- 
ed.   All  ttie  Justices  concur. 

""°°°"  (M  Okl.  626) 

BDRKHALTER  v.   SMITH. 

(Supreme  Court  of  Oklahoma.    April  13,  1908.) 

AppeaI/— Review— Abstbact  Questiohs. 

The  Supreme  Court  will  not  decide  abstract 
or  hypothetical  cases  disconnected  from  the 
granting  of  actual  relief,  or  from  the  determina- 
tion of  which  no  practical  result  can  follow. 

[Ed.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  8,  Appeal  and  Error,  fS  3331-3841.] 

(Syllabus  by  the  Court) 

Error  from  District  Court,  Caddo  County; 
F.  E.  Gillette,  Judgfe 

Application  of  S.  H.  Smith  for  a  liquor  li- 
cense. F.  F.  Burkhalter  filed  a  remon- 
strance, and  from  an  order  granting  tbe  li- 
cense Burkbalter  brings  error.     Dismissed. 
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Sopteniber  25,  1905,  S.  H.  Smith  filed  In 
the  office  of  the  county  clerk  of  CiuWo  coun- 
ty, Okl.,  a  petition  praying  that  he  be  grant- 
ed a  license  to  sell  Intoxicating  liquors  at 
retail  In  the  town  of  Verden,  In  said  county. 
On  the  13th  day  of  October.  1!K)5,  F.  F.  Burk- 
halter  filed  a  renionstiimce  against  the  grant- 
ing and  issuance  of  said  license.  The  hear- 
ing of  the  same  was  set  for  November  0, 
1005.  The  evidence  was  taken  before  the 
board  of  county  commissioners  which,  on 
November  7,  1005,  ordered  the  county  clerk 
to  issue  said  license.  From  this  action  the 
reraonstrator  filed  his  appeal  to  the  judge 
of  the  district  court  who,  after  considering 
the  case,  and  on  April  11,  1000,  sustained 
the  action  of  the  board  of  county  commission- 
ers, and  directed  the  license  to  issue  as  pray- 
ed for.  The  case  is  now  before  us  on  peti- 
tion in  error. 

A.  J.  Morris  and  Wm.  McFayden,  for 
plaintiff  in  error.  Glltsch,  Morgan  &  Glitsch, 
for  defendant  in  error. 

DTTNN,  J.  (after  stating  the  facts  as 
alwve^.  This  eourt  at  this  term  had  Iden- 
tically the  same  question  as  is  presented  in 
this  case  before  it  in  the  case  of  P.  F.  Ilar- 
man  v.  L.  C.  Burt,  04  Pac.  528,  In  which  It 
said:  "Since  this  case  has  been  filed  the 
territory  of  Oklahoma  has  been  admitted  as 
a  state,  and  under  the  terms  of  its  Constitu- 
tion the  sale  of  intoxicating  liquors  as  pro- 
vided for  under  the  statutes  of  the  territo- 
ry of  Oklahoma  Is  no  longer  lawful.  Under 
these  circumstances  a  decision  of  this  case  by 
this  court  on  its  merits  would  not  avail  any- 
thing to  either  of  the  parties  litigant.  Should 
the  court  sustain  the  contention  of  the  ap- 
plicant, no  license  could  be  Issued  to  him, 
and  the  remonstrants  who  seek  to  prevent 
the  Issuance  of  such  license  find  complete  re- 
lief under  section  9  of  the  Couatltutiou,  as 
coni])lled  by  Bunn,  which  provides  that: 
'Tlie  manufacture,  sale,  barter,  giving  away, 
or  otherwise  furnishing — intoxicating  liq- 
uors— is  proliibited— until  the  jjeople  of  the 
state  shall  otherwise  provide  l)y  amendment 
of  this  Constitution  and  proi)er  state  legisla- 
tion.' Under  circumstances  of  this  charac- 
ter appellate  courts  have  uniformly  declined 
to  consider  the  merits  of  a  controversy  which 
has  l)ecome  purely  hyiiothetlcal.  and  from  a 
decision  of  which  no  practical  results  could 
follow." 

This  statement  is  entirely  applicable  to  the 
case  at  bar.  The  ca.se  is  accordingly  dismiss- 
ed.   All  the  Justices  concurring. 


GARDNER  v.  KIME. 

(Supreme  Court  of  Oklahoma.    April  14.  1908.) 

1.  Forcible   E.ntrt   and   DBnrAiNER— Noticb 
TO  Quit. 

A  plaintiff  cannot  maintain  an  action  of 
forcible  entry  and  detainer  if  the  three  days'  no- 
tice to  leave  tlie  premises,  prescribed  bv  section 
5089.  Wilson's  Rev.  &  Ann.  St.  1903,  of  Okla- 


homa, is  not  given,  and  the  plaintiff,  to  obtain 
judgment  in  such  a  case,  must  affirmatively 
show  the  service  of  tlie  notice. 

lEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  23.  Forcible  Entry  and  Detainer,  i  52.J 

2.  Appeal— Ca.sk-Made—("oxclusive.ne.s.s. 

A  mere  inference  arising  from  tlie  record 
in  this  case  that  there  might  have  been  other 
eviden<-p  iutro<luced  at  the  trial  than  tliat  pre- 
served in  the  case-made  will  not  outweigh  the 
positive  statement  of  the  trial  judge  that  it  was 
all  the  evidence  in  the  case. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  §  28.~>4.] 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Noble  County ; 
Bayard  T.  Haiuer,  Judge. 

Actiou  by  Isaac  Kime  against  Marlon  Gard- 
ner. Judgment  for  plaintiff,  and  defendant 
brings  error.    Reversed  and  rendered. 

P.  W.  Cress  and  C.  W.  Raiisom.  for  plain- 
tiff in  error.  Green  &  Martin,  for  defendant 
In  error. 

K.\NE,  J.  This  was  an  action  in  forcible 
entry  and  detainer  brought  by  the  defendant 
in  error,  plaintiff  l)eiow,  against  the  plaintiff 
lu  error,  defendant  below,  to  recover  posses- 
sion of  certain  real  estate  situated  In  the 
county  of  Noble,  territory  of  Oklahoma.  It 
appears  from  the  record  that  after  all  the  evi- 
dence was  Introduced  counsel  for  the  respec- 
tive parties  each  moved  the  court  to  Instruct 
the  Jury  to  return  a  verdict  In  favor  of  their 
client,  whercuiwn  the  court  said:  "I  suppose 
the  jury  may  be  exciused  from  further  con- 
sideration of  the  case.  Both  parties  move 
for  judgment,  and  that  takes  the  case  from 
the  jury."  To  this  statement  there  was  no 
objection  from  counsel  for  either  side,  and 
the  court  then  excused  the  jury  from  further 
consideration  of  the  ca.se ;  neither  counsel 
for  the  plaintiff  in  error  or  coimsel  for  the 
defendant  In  error  making  any  objection. 

Counsel  for  plaintiff  in  error  insists  that, 
under  this  state  of  the  record,  It  was  error 
for  the  court  to  take  the  case  from  the  jury, 
and  cites  Black  v.  Jackson,  177  TJ.  S.  349,  20 
Suj).  Ct.  648,  44  L.  Ed.  801,  In  support  of  this 
contention.  The  plaintiff  In  error  was  en- 
title<l  to  have  his  case  submitted  to  the  jurj- 
unless  his  conduct,  as  above  disclo.sed  by  the 
recortl.  amounts  to  a  waiver  of  this  right. 
We  do  not  want  to  be  understood  as  holding 
that  a  mere  re(iuest  by  both  parties  for  a  per- 
emptory instruction  amounts  to  a  waiver  of 
the  right  to  have  the  jury  return  a  verdict ; 
but  this  ease  discloses  other  circumstances 
which,  taken  with  the  requests  by  both  par- 
ties for  a  peremptory  instruction,  do  amount 
to  a  waiver.  Where  both  parties  to  a  cause 
ask  tlie  court  for  a  peremptory  instruction  to 
the  jury  to  return  a  verdict  in  their  favor, 
and  the  court  thereupon  states  that  such  re- 
quest takes  the  case  from  the  jury,  and  no 
objection  is  made  to  this  statement  by  the 
parties,  and  thereupon  the  court  excuses  the 
jurj-  from  further  consideration  of  the  case 
without  objection  or  exception,  such  conduct 
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waived  the  right  to  have  a  verdict  returned 
by  the  Jury,  and  It  was  the  duty  of  the  court 
to  recder  Judgment  as  though  no  Jury  bad 
been  impaneled  and  sworn. 

The  only  question,  therefore,  for  this  court 
to  determine,  is  which  one  of  the  parties  Judg- 
ment should  have  been  rendered  for.  From 
an  examination  of  the  record  we  find  it  con- 
tains no  evidence  whatever  that  the  notice  to 
quit  was  served  on  the  defendant  three  days 
before  the  commencement  of  the  action.  This 
notice  is  an  absolute  requirement  of  the  law 
governing  cases  of  forcible  entry  and  detain- 
er, and  the  burden  of  proving  such  notice  was 
on  the  plaintiff.  A  plaintiff  cannot  maintain 
an  action  of  forcible  entry  and  detainer  if 
the  three  days'  notice  to  leave  the  premises, 
prescribed  by  section  5089,  Wilson's  Rev.  & 
Ann.  St  1903,  of  Ol^lahoma,  is  not  given,  and 
the  plaintiff,  to  obtain  Judgment  In  such  a 
case,  must  affirmatively  show  the  service  of 
the  notice.  Stuller  v.  Sparks,  51  Kan.  19,  31 
Pac.  301.  As  there  was  no  evidence  In  the 
record  showing  that  the  notice  was  given,  It 
follows  that  the  court  below  should  have  suS' 
tained  defendant's  motion  and  rendered  Judg- 
ment In  bis  favor. 

We  are  not  unmindful  of  the  authorities 
cited  by  the  deftodant  in  error  (to  avoid  the 
force  of  the  rule  above  laid  down)  to  the  ef- 
fect that,  when  the  case-made  contains  a 
statement  that  all  of  the  evidence  introduced 
upon  the  trial  is  contained  therein,  but  the 
record  Itself  shows  upon  its  face  that  it  does 
not,  the  record  is  the  best  evidence  and  will 
prevail  over  such  statement.  These  authori- 
ties are  not  In  point  here.  A  paper  which  was 
presumably  the  return  of  the  officer  to  the  no- 
tice to  quit  was  identified  and  offered  in  evi- 
dence, but  It  does  not  appear  in  the  record. 
This  would  probably  be  sufficient  to  raise  an 
inference  that  it  was  introduced,  but  such  in- 
ference will  not  prevail  over  the  positive  state- 
ment in  the  record  that  it  contains  all  the  evi- 
dence. "A  mere  inference  arising  from  the 
record  in  this  case  that  there  might  have  been 
other  evidence  Introduced  at  the  trial  than 
that  preserved  in  the  case-made  will  not  out- 
weigh the  positive  statement  of  the  trial  Judge 
that  it  was  ail  the  evidence  in  the  case."  Mc- 
Cormlck  v.  Holmes,  41  Kan.  2C5,  21  Pac.  108. 

It  la  therefore  ordered  that  the  Judgment 
of  the  court  below  be  reversed,  and  that  Judg- 
ment be  rendered  in  favor  of  the  plaintiff  in 
error,  defendant  below.  All  the  Justices  con- 
curring. 


(U  ou.  e26) 

snssonRi.  k.  &  t.  ry.  co.  v.  shepherd. 

(Sapreme  Coart  of  Oktahoma.    April  13,  1908.) 
1.  Negligence— Question   fod  Jubt. 

In  cases  InvoivinR  the  questioo  of  nefrli- 
geaee,  the  role  is  now  settled  that,  "when  a  giv- 
en state  of  facts  is  such  that  reasonable  men 
may  fairly  differ  upon  the  question  as  to  whether 
there  was  negliEenee  or  not,  the  determination 
of  the  matter  is  for  the  jury.  It  is  only  where 
the  factjs  sure  si;ch  that  all  reasonaljl?  jnen  mii^t 
draw  the  same  conclusion  from  them  that  the 


question  of  negligence  is  ever  considered  one  of 
law  for  the  court." 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
Tol.  87,  Negligence,  {!  279-302.1 

2.  Railroads— Duty  or  Railboad  Compawt 

— iNSTBOCnON. 

Under  the  laws  in  force  in  that  portion  of 
the  state  known  as  Indian  Territory  prior  to  its 
admission  as  a  state,  an  instruction  in  reference 
to  the  duty  of  railroads  towards  stock  that  "the 
company  is  required  to  keep  a  lookout  for 
stock,  and,  if  they  keep  a  proper  lookout  and 
are  not  able  to  discover  it  in  time  to  stop  their 
train,  they  are  not  responsible,"  is  not  errone- 
ous. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  41,  Railroads,  !§  1476-1482.] 

(Syllabus  by  the  Court) 

Error  from  the  United  States  Court  for  the 
Central  District  of  the  Indian  Territory,  at 
South  McAiester ;  Wm.  H.  II.  Clayton,  Judge. 

Action  by  Walter  Shepherd  ).galnst  the 
Missouri,  Kansas  &  Texas  Railway  Com- 
pany. Judgment  for  plaintiff,  and  defendant 
appeals.     Affirmed. 

On  July  1,  1805,  there  was  filed  in  the  of- 
fice of  the  United  States  commissioner  for 
the  Wilburton  commissioner's  district  Cen- 
tral district  of  Indian  Territory,  a  complaint 
by  Walter  Shepherd  against  the  Missouri, 
Kansas  &  Texas  Railway  Company,  in  which 
he  charged  the  said  company  with  having 
negligently  killed  a  sorrel  mare  belonging  to 
him,  and  asked  damages  for  the  same.  On 
the  trial  of  this  cause  Judgment  was  rendered 
in  hl8  favor,  and  the  case  was  appealed  by 
the  company  to  the  United  States  court  for 
the  Central  district  of  Indian  Territory  at 
South  McAiester,  where,  on  retrial,  plaintiff 
again  secured  Judgment  from  which  the  rail- 
road company  appealed  to  the  United  States 
Court  of  Appeals  for  the  Indian  Territory, 
and  the  case  is  before  ns  by  virtue  thereof. 

Cllffonr  L.  Jackson  and  Brewer  &  Andrews, 
for  appellant    Amote  &  Bain,  for  appellee. 

DUNN,  J.  (after  stating  the  facts  as  above). 
There  are  three  specifications  of  error  al- 
leged by  plaintiff  in  error,  as  follows:  "(1) 
The  trial  court  erred  in  refusing  to  instruct 
the  Jury  to  return  a  verdict  for  the  defend- 
ant as  requested  by  counsel  for  plaintiff  in 
error.  (2)  The  trial  court  erred  in  Instructing 
the  Jury  in  this  case  as  follows:  'The  com- 
pany is  required  to  keep  a  lookout  for  stock, 
and,  if  they  keep  a  proper  lookout  and  are 
not  able  to  discover  It  In  time  to  stop  their 
train,  they  are  not  responsible.'  (3)  The  trial 
court  erred  in  overruling  plaintiff  in  error's 
motion  for  a  new  trial." 

The  proposition  raised  by  the  first  specifica- 
tion of  error  strikes  directly  at  the  verdict 
and  presents  for  our  consideration  the  ques- 
tion of  whether  or  not  there  was  any  evidence 
to  sustain  it  or,  if  the  verdict  was  such 
"that  all  reasonable  men  would  agree  that 
it  was  not  supported  by  the  evidence,  and 
should  be  annulled."  Gulf,  C.  &  S.  F.  Ry. 
O).'  V.  Ellis,  Infra.    On  the  physical  facts  sur- 
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rounding  the  case  tbere  Is  practically  no  dis- 
pute. The  point  of  contact  between  these 
parties  arises  out  of  the  facts  transpiring  at 
the  time  of  the  collision  of  defendant's  engine 
and  plaintiff's  animal. 

The  evidence  shows  that  the  track  of  the 
Missouri,  Kansas  &  Texas  Railway  Company 
through  the  town  of  Canadian,  Ind.  T.,  the 
place  where  the  animal  was  licilled.  Is  almost 
a  perfectly  straight  and  a  practically  level 
track  from  the  crossing  north  of  the  depot  to 
the  crossing  south  of  the  depot ;  the  distance 
between  these  crossings  not  appearing  defi- 
nitely, but  between  them  located  on  the  east 
side  of  the  track  is  a  depot,  and  80  yards 
south  of  that  an  old  box  car  used  for  a  tool- 
house.  From  the  toolbouse  to  the  crossing 
south  of  the  same  Is  a  distance  of  about  200 
to  250  yards.  On  the  west  side  of  the  track, 
and  a  little  south  of  the  depot,  Is  a  cotton 
platform.  South  of  the  platform  Is  an  Ice- 
bouse  and  a  cotton  seedhousa  South  of  them 
are  located  the  stockyards  and  a  granary. 
Between  the  buildings  on  the  west  side  of 
the  track  and  the  main  line  of  the  railroad 
tbere  are  several  lines  of  switches,  and  on 
them,  at  the  time  of  the  killing  mentioned, 
was  a  string  of  box  cars.  The  train  which 
killed  the  animal  was  coming  from  the  north, 
and  consisted  of  an  engine  and  caboose  car, 
running  at  a  speed  of  30  to  35  miles  per  hour. 
The  mare  In  question  was  grazing  at  the  side 
of  the  track  a  short  distance  south  of  the 
toolhouse,  and  to  the  east  of  the  main  track, 
and  within  a  few  feet  thereof,  when  the  enr 
glne  and  caboose  car  approached.  At  this 
time  all  parties  agree  the  mare  started  to  ran 
across  the  track  In  front  of  the  approaching 
train.  The  engineer  In  charge  of  the  engine 
testified:  "I  don't  suppose  I  was  over  150 
feet  from  where  the  horse  was  when  I  first 
saw  It  start  towards  the  track,  and,  of  conrse, 
I  pat  in  the  emergency  Just  as  soon  as  I  saw 
the  horse  start  for  the  track.  About  the  time 
I  put  In  emergency  It  struck,  and  It  did  not 
slack  my  speed  very  much,  so  I  released  her 
again,  and,  when  I  looked  out  and  seen  the 
horse  laying  on  the  pilot,  I  applied  emergency 
agrain  for  fear  the  horse  would  roll  off  under 
the  engine  and  ditch  the  engine."  On  being 
questioned  as  to  how  far  in  his  Judgment  it 
was  below  the  toolhouse  where  he  struck  the 
mare,  he  states:  "Could  not  have  been  over 
25  or  30  feet" ;  that  at  the  rate  of  speed  he 
was  going  it  required  500  or  000  feet  for  him 
to  bring  his  train  to  a  stop,  and  It  was  run- 
ning from  44  to  50  feet  per  second.  The  evi- 
dence of  the  engineer  thus  given  was  corrobo- 
rated by  two  or  three  witnesses  on  the  ques- 
tion of  where  the  mare  was  when  struck,  and 
was  that  upon  which  the  company  relied  be- 
fore the  Jury  to  show  there  was  no  negli- 
gence. The  testimony  of  witnesses  for  plain- 
tiff differs  from  this  evidence.  In  that  wit- 
ness John  West  testifies  that  the  "animal 
leaped  across  the  track,  turned  right  down 
south,  and  ran  on  down  80  or  100  yards,  and 
maybe   further.     Don't  know   the  distance. 


Then  she  turned  back  towards  the  east  side 
of  the  railroad,  and  got  in  the  middle  of  the 
track,  and  started  down  It"  She  made  three 
or  four  Jumps  before  the  engine  struck  her. 
On  cross-examination  this  witness  gave  the 
following  testimony:  "Q.  How  far  was  It 
from  where  the  animal  crossed  the  track  first 
to  where  she  was  struck?  A.  One  hundred 
yards;  might  have  been  more.  May  be  120 
where  she  was  struck.  Q.  It  might  have  been 
400?  A.  No;  It  was  not  400.  Q.  What  is 
your  Judgment?  A.  About  120  yards."  An- 
other witness,  John  Lancy,  testified:  "She 
got  frightened,  and  went  over  to  the  west 
side,  and  then  run  down  the  track  and  tried 
to  get  away.  I  suppose  she  tried  to  get  back 
across  the  track — she  run  down  a  little  past 
the  stockyards  I  suppose,  and  got  on  the 
track,  and  maybe  made  four  or  five  Jumps 
down  the  track  when  the  engine  hit  her." 
When  Interrogated  as  to  how  far  she  ran  be- 
fore she  was  caught  said:  "Well,  I  suppose 
between  100  and  130  yards."  While  not  stat- 
ing all  the  evidence  given  on  either  side,  that 
quoted  is  sufficient  to  show  the  different  theo- 
ries presented  to  the  Jury.  The  defendant  In 
error  admits  in  his  brief  that  "If  the  animal 
was  killed  where  the  engineer  and  other  wit- 
nesses for  plaintiff  In  error  testified  It  was 
struck  by  the  engine.  It  Is  clear  that  the  en- 
gineer could  not  have  stopped  or  checked  up 
the  speed  of  his  train  sufficient  to  have  pre- 
vented striking  the  animal."  He  contends, 
on  the  other  hand,  that  if  his  theory  is  cor- 
rect, and  his  evidence  is  true,  then  the  plain- 
tiff in  error  was  negligent  In  not  retarding 
the  speed  of  the  train  to  such  an  extent  as  to 
have  permitted  the  animal  to  have  escaped, 
arguing  that  if  the  train  could  have  been 
stopped  In  500  or  600  feet,  adding  150  feet 
which  the  engineer  testifies  was  the  distance 
that  the  mare  was  from  him  when  be  first 
saw  her  to  the  300  or  360  feet  which  was  the 
point  at  which  she  was  struck  after  crossing 
the  track  as  testified  to  by  West  and  Lancy 
would  make  a  distance  of  from  450  to  510 
feet  that  the  engineer  had  in  which  to  so 
slack  his  train  as  to  enable  the  animal  to 
escape  being  struck. 

Under  these  facts  and  the  record  made,  the 
question  now  arises:  Should  the  court  or  the 
Jury  decide  it?  Would  all  reasonable  men 
draw  the  same  conclusion  from  this  evidence? 
Is  there  no  room  for  honest  difference  of 
opinion  among  men  of  reason,  Judgment,  and 
discretion?  We  cannot  say  so.  Judge  Cald- 
well, In  the  case  of  Gulf,  O.  &  S.  F.  By.  Co. 
T.  Ellis,  54  Fed.  481.  4  C.  O.  A.  464.  presents 
the  best  discussion  of  the  proper  profvince  of 
the  court  and  the  JiU7  that  we  have  ever 
seen.  Its  fullness,  clearness,  and  logic  are 
so  marked  that  no  extenuating  plea  is  neces- 
sary for  the  generous  quotation  which  we 
make  from  it:  "In  common-law  actions  tried 
to  a  Jury  this  court  cannot  review  or  retry 
the  facts.  If  there  is  any  evidence,  direct  or 
circumstantial,  fairly  tending  to  support  the 
verdict^  it  must  stand.    Every  presumption  Is 
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in  Its  favor,  and  all  doubts  must  be  resolved 
In  Its  favor.  This  court  will  not  weigh  or 
balance  the  evidence.  And  in  cases  like  the 
one  at  bar,  which  turn  on  the  question  wheth- 
er the  party  exercised  ordinary  care  or  was 
guilty  of  negligence,  after  the  usual  and  ap- 
propriate definitions  of  those  terms  by  the 
court,  It  is  the  province  of  the  Jury  to  say 
from  a  couslderatlon  of  the  evidence  whether 
In  the  partlcnljir  case  ordinary  care  was  ex- 
ercised, or  whether  there  was  negligence.  In 
other  words,  what  Is  ordinary  care,  or  what 
is  negligence,  in  the  particular  case,  is  a 
question  of  fact  for  the  Jury,  and  not  of  law 
for  the  court.  Railroad  Co.  v.  Stout,  17 
"Wall.  C57,  663,  664,  21  L.  Ed.  745 ;  Jones  v. 
Railroad  Co.,  128  U.  S.  443-445,  9  Sup.  Ct. 
118,  32  L.  Ed.  478;  Railway  Co.  v.  Ivea, 
144  U.  S.  408,  417,  12  Sup.  Ct.  679,  36  L. 
Ed.  485;  Railroad  Co.  v.  Foley,  53  Fed. 
4.->»,  3  C.  C.  A.  580;  PoL  Torts,  386  et  se(i. 
But  in  the  trial  of  every  case  before  a  jury 
there  comes  a  time  when  it  may  be  the  duty 
of  the  court  to  decide  as  a  mutter  of  law 
whether  there  is  sutUoieut  evlUeuee  for  the 
Jury  to  found  a  verdict  upon.  If  there  is  not, 
the  practice  in  the  federal  courts  is  to  in- 
struct the  Jurj'  to  return  a  verdict  for  the  de- 
fendant Railway  Co.  v.  Converse,  139  U.  S. 
46»,  11  Sup.  Ct.  009,  35  L.  Ed.  213.  But  the 
case  should  not  be  withdrawn  from  the  Jury, 
unless  the  conclusion  follows  as  a  matter  of 
law  that  no  recovery  can  be  had  upon  any 
view  which  can  be  properly  taken  of  the  facts 
the  evidence  tends  to  establish.  Railway  Co. 
v.  Cox,  145  U.  S.  593,  606,  12  Sup.  Ct.  903,  36 
Ii.  Ed.  829.  And,  in  cases  involving  the  ques- 
tion of  negligence,  the  rule  is  now  settled 
that,  'when  a  given  state  of  facts  is  such  that 
reasonable  men  may  fairly  differ  upon  the 
question  as  to  whether  there  was  negligence 
or  not,  the  determination  of  the  matter  is 
for  the  Jury.  It  is  only  where  the  facts  are 
such  tliat  all  reasonable  men  must  draw  the 
same  conclusion  from  them  that  the  question 
of  negligence  is  ever  considered  one  of  law 
for  the  court.'  Railway  Co.  v.  Ives,  supra. 
The  presumption  is  that  Jurors  are  reason- 
able men,  and  that  the  trial  Judge  is  a  rea- 
sonable man,  and,  when  the  Judge  and  Jury 
who  tried  the  cause  concur  in  the  view  that 
the  evidence  establishes  negligence,  every 
presumption  is  In  favor  of  the  soundness  of 
that  conclusion.  The  whole  fabric  of  our 
Judicial  system  is  grounded  on  the  idea  that 
jurors  are  better  Judges  of  the  facts  than  the 
Judges.  By  the  Constitution  of  the  United 
States,  and  by  the  Constitutions  of  all  the 
states  of  the  Union,  Juries  are  made  the 
Judges  of  the  facts  In  all  common-law  actions. 
These  constitutional  provisions  are  fotmded 
on  centuries  of  experience,  and  every  day's 
practice  couflrms  their  wisdom.  It  may  be 
said  of  our  constitutional  provisions  on  tha 
subject  of  Juries,  as  it  has  been  said  of  the 
British  Constitution,  that  Juries  'are,  as  It 
were.  Incorporated  with  our  Constitution,  be- 
ing the  most  valuable  part  of  it'    Jac.  Law 


Diet,  tit  'Jury.'  It  was  because  the  people 
thought  the  Judges  were  poor  judges  of  the 
facts  that  they  committed  their  decision  to  a 
Jury.  Undoubtedly  Juries  sometimes  err  In 
deciding  the  facts  but  their  errors  are  tri- 
fling In  number  and  extent  compared  with  the 
errors  of  the  Judges  in  deciding  the  law. 
The  numerous  appellate  courts  of  the  country 
are  engaged  principally  In  correcting  their 
own  and  the  errors  of  other  courts  on  ques- 
tions of  law.  The  mistakes  of  Juries  take  up 
very  little  space  comparatively  In  the  enor- 
mous volume  of  law  reports  with  which  the 
country  is  being  deluged.  In  their  delibera- 
tions upon  the  facts  of  the  case  they  are  at 
liberty  to  exercise  their  common  sense  and 
practical  experience  and  knowledge  of  hu- 
man alfalrs,  mitrammeled  by  the  excessive 
subtilty,  overreflnement,  and  the  hair-split- 
ting of  the  schoolmen  which  have  crept  into 
the  administration  of  the  law  by  the  courts 
to  such  an  extent  as  to  sometimes  bring  it 
Into  reproach.  It  is  not  by  such  modes  of 
reasoning  that  the  soimdness  of  a  verdict  of 
a  Jury  is  to  be  tested.  It  is  not,  therefore, 
any  ground  for  disturbing  the  verdict  of  a 
Jury  that  the  court  would  not  liave  rendered 
such  a  verdict  It  must  appear  that  all  rea- 
sonable men  would  agree  that  It  was  not  sup- 
ported by  the  evidence,  and  should  be  annul- 
led. The  constitutional  right  of  the  citizen 
to  have  the  facts  of  his  case  tried  by  a  Jury 
must  not  be  encroached  upon  by  the  courts 
under  any  pretext.  'It  is  of  the  greatest  con- 
sequence,' said  Lord  Hardwick,  'to  the  law  of 
England,  and  to  the  subject,  that  these  pow- 
ers of  the  judge  and  Jury  be  kept  distinct; 
that  the  judge  determine  the  law,  and  the 
Jury  the  facts,  and.  If  ever  they  seem  to  be 
confounded,  it  will  prove  the  confusion  and 
destruction  of  the  law  of  England.'  Rex  v. 
Poole,  Cas.  t  Hardw.  28.  It  is  of  equal  con- 
sequence to  the  laws  of  this  country  and  Its 
people  that  the  separate  powers  of  the  Judge 
and  Jury  be  sedulously  maintained."  In  the 
case  of  Missouri,  Kansas  &  Texas  Railway 
Co.  V.  Farrlngton,  which  was  one  wherein 
damages  were  sought  for  the  killing  of  a  cow, 
cited  in  1  Ind.  T.  646,  43  S.  W.  946,  Judge 
Townsend,  after  reciting  that  "the  evidence 
of  the  plaintiff  is  that  the  train  was  200 
yards  from  the  cow  when  she  got  upon  the 
trade,  and  the  evidence  of  the  engineer  Is 
that  she  was  about  90  feet  from  the  engine, 
that  she  got  off  the  track,  and  he  thought  she 
would  remain  off,  but  that  she  came  back  on 
the  track  when  the  engine  was  about  50  feet 
from  her."  The  speed  of  the  train  was  es- 
timated to  be  from  "10  miles  per  hour  by 
defendant's  witnesses  to  40  miles  per  hour 
by  plaintiff's  witnesses."  On  passing  on  the 
question  of  negligence,  and  in  holding  that  it 
was  properly  a  question  for  the  Jury,  he  says: 
"The  evidence  we  think  properly  went  to  the 
Jury,  and  it  is  the  province  of  the  jury  to  say 
whether  the  circumstances  are  sufficient  to 
warrant  a  finding  that  the  cow  was  killed 
through  the  negligence  of  the  railway  corn- 
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pany.  The  duty  of  railway  companies  to 
keep  a  lookout  for  stock  on  their  tracks  Is 
no  longer  an  open  question.  We  think  the 
charge  of  the  court  properly  stated  the  law 
to  the  Jury.  The  questions  involved  in  this 
case  are  fully  discussed  In  Railway  Co.  v. 
Ellis,  10  U.  S.  App.  640,  4  C.  C.  A.  454,  54 
Fed.  481;  Railway  Co.  v.  Washington,  4  U. 
S.  App.  121,  1  C.  C.  A.  286,  49  Fed.  347;  Rail- 
way Co.  T.  Elledge.  4  U.  S.  App.  136,  1  C. 
C.  A.  295,  49  Fed.  356;  Railway  Co.  v.  John- 
son, 10  U.  S.  App.  629,  4  C.  O.  A.  447,  54 
Fed.  447,  and  cases  cited."  Under  the  au- 
thorities of  the  Jurisdiction  in  which  the  case 
arose  upon  the  duty  of  a  railway  company 
in  reference  to  keeping  a  lookout  for  stock, 
the  Instruction:  '"The  company  Is  required 
to  keep  a  lookout  for  stock,  and,  If  they  keep 
a  proper  lookout  and  are  not  able  to  dis- 
cover It  in  time  to  stop  their  train,  they  are 
not  responsible" — was  not  erroneous.  M.,  K. 
&  T.  Ry.  Co.  V.  White,  2  Ind.  T.  23,  47  8.  W. 
351;  M.,  K.  &  T.  Ry.  Co.  v.  Farrington,  1  Ind. 
T.  646,  43  S.  W.  946;  Culf,  C.  &  S.  F.  Ry. 
Co.  T.  Washington,  49  Fed.  347,  1  C.  C.  A. 
286;  Gulf,  C.  &  S.  F'.  Ry.  Co.  v.  Ellis,  54  Fed. 
481,  4  C.  C.  A.  454. 

There  appearing  no  error  in  the  record,  the 
Judgment  of  the  lower  court  is  accordingly 
affirmed.    All  the  Justices  concurring. 


(20  OU.  787) 

ROBINSON  &  CO.  T.  ROBERTS. 

(Supreme  Court  of  Oklahoma.    April  14,  1908.) 

1.  Sales  —  FKAUD—BvinENCE— Misrepresen- 
tations. 

In  an  action  of  replevin  for  property  traded 
in  on  the  purchase  price  of  a  threshing  out- 
fit, consulidated  and  tried  with  a  suit  for  the 
balance  due  upon  notes  given  for  the  remainder 
of  said  purchase  price  which  had  been  fore- 
closed, leaving  said  balance  due  plaintiff,  where 
the  evidence  showed  a  verbal  agreement  be- 
tween plaintiff's  agent  and  defen(Unt  that  the 
notes  and  mortgage  so  given  by  him  in  pay- 
ment therefor  were  to  be  held  by  the  agent, 
and  not  turned  in  to  plaintiff  until  defendant 
could  take  the  outfit  and  try  it  for  the  first  10 
days  of  the  threshing  season,  and  if  it  did  not 
suit  him  could  return  it  and  get  back  bis  notes 
and  mortgage  so  given,  and  in  order  to  induce 
defendant  to  sign  a  contract  therefor  said  agent 
represented  to  him  that  the  contract  contain- 
ed said  verbal  agreement,  and  so  read  the  same 
to  defendant,  who  could  not  read  the  same  be- 
cause he  did  not  have  his  spectacles,  and  who 
relied  upon  the  statement  of  the  agent  that  said 
order  did  contain  said  verbal  agreement,  when 
in  fact  it  did  not,  but  the  same  was  a  contract 
for  an  absolute  sale  of  the  property  with  cove- 
nants of  wari-anty,  and  the  outfit  was  returned 
because  it  did  not  do  as  so  verbally  agreed, 
held,  that  the  finding  of  the  jury  that  the  de- 
fendant was  induced  to  sign  the  contract  by 
the  fraud  of  the  agent  was  supported  by  the 
evidence,  although  the  evidence  further  disclosed 
that  a  copy  of  the  contract  was  furnished  de- 
fendant when  signed  by  him,  and  which  be  did 
not  read  until  the  "trouble  with  the  machine 
came  up." 

2.  Same— Fbaud— Diligence— Question    fob 

JUET. 

Where  defendant  claims  to  be  relieved  on 
the  ground  of  fraud,  he  must  act  with  the 
utmost  diligence  and  promptitude  in  discovering 
the  fraud,  and  in  claiming  to  be  relieved  by 


reason  of  it,  and  whether  he  has  so  acted,  is  m 
question  of  fact  for  the  jury. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  43,   Sales,  {$  313-317.J 

Kane,  J.,  dissenting. 
(Syllabus  by  the  Court.) 

Error  from  District  Court,  Garfield  Coun- 
tj ;  James  K.  Beauchamp,  Judge. 

Action  by  Robinson  &  Co.  against  C.  F. 
Roberts.  Judgment  for  defendant,  and  plain- 
tiff brings  error.    Affirmed. 

On  November  25,  1903,  Robinson  &  Co.,  c 
corporation,  plaintiff  in  error,  plaintiff  below, 
filed  in  the  district  court  of  Garfield  county. 
Okl.,  Us  amended  petition  In  replevin  against 
C.  F.  Roberts,  defendant  In  error,  defend- 
ant below,  to  recover  possession  of  one  six- 
teen horse  power  traction  engine,  Stephens 
make,  of  the  value  of  $500,  and  one  Reeves 
separator,  with  wind  stacker,  weigher,  and 
drive  belt,  of  the  value  of  $200,  by  virtue  of 
the  terms  of  a  written  contract  between  plain- 
tiff and  defendant,  dated  June  13,  1903,  a 
copy  of  which  was  attached  thereto  and 
marked  "Exhibit  A,"  wherein,  as  is  alleged, 
defendant  promised  to,  and  did  thereby,  sell 
plaintiff  the  property  therein  described  In 
port  payment  of  certain  other  personal  pi-r-v 
erty  therein  described  purchased  of  plaintiff 
by  defendant,  and  wherein  it  was  stipulated 
between  them  that  defendant  should  deliver 
the  property  herein  sought  to  be  replevlned 
before  plaintiff  should  deliver  to  defendant 
said  property  bought  by  him  of  It,  and  which 
defendant  refuses  to  surrender  on  demand. 
For  answer  defendant  filed  a  general  deni- 
al. On  November  12,  19v'>4,  plaintiff  filed  an 
amended  petition  in  an  additional  action,  and 

stated  in  substance  that  on  the day  of 

June,  1903,  plaintiff  and  defendant  entered 
Into  a  contract,  a  copy  of  which  was  filed 
therewith  and  'marked  "Exhibit  A,"  whereby 
plaintiff  sold  defendant  one  sixteen  horse  pow- 
er right-hand  traction  engine,  with  full  length 
cab  and  coal  stack,  one  32%x52  Bonanza  sep- 
arator, with  Robinson  self-feeder,  American 
weigher,  and  wind  stacker  attached,  one  Gau- 
dy drive  belt  150  feet  and  eight  inches,  four 
ply,  one  canvas  cover,  one  tank,  pump,  andr 
hose,  one  adjustable  screen  to  be  put  In  extra, 
subject  to  the  conditions  of  the  warranty 
printed  in  said  contract,  and  In  payment 
whereof  defendant  agreed  to  pay  plaintiff 
the  sum  of  $15,500,  evidenced  by  certain  notes 
set  forth  in  the  complaint.  It  Is  further  al- 
leged that  in  addition  defendant  agreed  to- 
transfer  to  plaintiff  as  part  of  the  purchase 
price  of  said  property  one  sixteen  horse  power 
Stephens  traction  engine  and  Reeves  sepa- 
rator, with  wind  stacker,  weigher,  and  drive 
belt,  and  pay  It  the  additional  sum  of  $230, 
evidenced  by  certain  promissory  notes  set 
forth  In  the  complaint;  that  all  of  said  notes 
were  payable  to  plaintiff,  and  were  secur- 
ed by  a  chattel  mortgage  on  the  machinery 
bought  of  plaintiff  by  defendant,  which  said 
notes  were  to  be  turned  over  In  payment  to 
plaintiff  before  delivery  of  said  purchased" 
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property;  that  pursaant  thereto  plaintiff  de- 
livered said  property  to  defendant,  but  that 
be  had  failed  and  refused  to  deliver  to  plain- 
tiff the  proi)erty  therein  agreed  by  him  to  be 
delivered,  and  that  plaintiff  has  done  all  that 
It  contracted  to  do  in  the  premises;  that 
pursuant  to  said  contract,  and  to  secure  said 
notes  defeiidant,  on  June  18,  1903,  made,  exe- 
cuted, and  delivered  to  plaintiff  a  chattel 
mortgage  on  the  machinery  so  sold  him  by 
plaintiff,  a  copy  of  which  is  filed  with  its  com- 
plaint and  marlsed  "Exhibit  G" ;  that  the 
debt  evidenced  by  said  notes  becoming  due 
and  payable,  plaintiff  had  foreclosed  said 
mortgage  according  to  the  terms  thereof,  and 
had  sold  thereunder  the  property  sold  defend- 
ant as  aforesaid,  for  the  sum  of  $1,32.'},  and 
had  credited  the  same  upon  said  notes,  leav- 
ing a  balance  due  thereon  of  $544.45,  for 
which  It  aalced  Judgment. 
For  answer  to  this  petition  defendant  says 

that  on  the day  of  June,  1903,  one  J. 

M.  Brandt,  as  agent  for  plaintiff,  represented 
that  he  had  in  bis  possession  in  the  city  of 
Enid  a  certain  threshing  outfit  set  forth  in 
Exhibit  A  to  piaintirs  petition;  that  the 
same  was  new,  well  made,  and  of  good  ma- 
terial, and  with  proper  management  would 
do  as  much  and  as  good  work  as  any  other 
of  the  size  and  made  for  the  same  purpose ; 
that  he  desired  to  sell  the  same,  and  that  he 
would  allow  defendant  to  take  it  out  and  try 
It  and  determine  whether  or  not  it  would 
perform  the  work  as  represented ;  that  there- 
upon they  agreed  that  defendant  should  take 
said  threshing  outfit  at  the  beginning  of  the 
threshing  season  in  1903,  use  tiie  same  for  a 
period  of  10  days,  and  if  It  worked  satisfac- 
torily It  was  then  to  become  the  property 
of  defendant,  for  which  he  would  pay  plaintiff 
$1,800,  and  also  deliver  to  said  agent  one 
sixteen  horse  power  Stephens  traction  engine 
and  a  Reeves  separator,  wind  stacker,  weigh- 
er, and  drive  belt,  the  property  of  defendant ; 
that  said  Indebtedness  of  $1,800  was  to  be 
evidenced  by  five  promissory  notes  due  there- 
after at  stated  intervals;  that  pursuant  to 
said  verbal  agreement  he  called  on  said  agent 
for  the  threshing  outfit  for  the  purpose  of 
taking  and  trying  the  same,  which  was  de- 
livered to  defendant,  at  which  time  said 
Brandt  represented  to  defendant  that  It  was 
necessary  for  him  to  execute  the  notes  above 
referred  to  and  set  forth  in  the  petition,  and 
leave  the  same  with  him  to  be  returned  to 
defendant  in  case  the  threshing  outfit  proved 
unsatisfactory,  and  if,  on  the  other  hand, 
said  notes  were  then  to  be  delivered  to  plain- 
tiff and  become  its  property,  the  sixteen  hor.se 
power  Stephens  traction  engine  and  the  Reeves 
separator,  with  wind  stacker,  weigher,  and 
drive  belt,  were,  in  that  event,  to  be  also  de- 
livered to  plaintiff.  At  the  same  time  said 
Brandt  represented  to  defendant  that  it  was 
necessary  to  sign  some  writing  to  the  effect 
that  said  threshing  outfit  had  been  delivered 
to  defendant  in  accordance  with  their  said 
verbal  agreement,  and  he  prepared  a  pai>er 


partly  In  printing  and  partly  In  writing,  which 
he  said  and  represented  to  defendant  contained 
their  stipulation  and  verbal  agreement  alwvc 
set  forth ;  that  he  would  retain  said  contract 
and  agreement  in  his  possession  and  under 
his  control,  and  that  it  would  only  be  de- 
livered to  plaintiff  after  the  said  defendant 
had  tried  said  threshing  outfit  and  accepted 
It,  and  that  said  writing  would  be  delivered 
together  with  the  notes  to  defendant  if  be  de- 
cided not  to  accept  the  threshing  outfit  after 
giving  it  a  fair  trial ;  that,  relying  upon  the 
statement  of  J.  M.  Brandt,  the  said  agent, 
and  believing  that  to  be  true,  the  said  J.  M. 
Brandt  pretending  to  read  the  said  agreement 
and  contract,  and  believing  that  he  read  the 
same  correctly,  and  relying  upon  him  in  that 
particular,  being  tmable  at  the  time  to  read 
said  contract  on  account  of  his  eyes,  he  signed 
said  contract  presented  and  read  to  him  by 
the  said  J.  M.  Brandt,  the  said  J.  M.  Brandt, 
as  aforesaid,  representing  and  stating  to  the 
effect  that  the  said  writing  was  in  no  way  to 
affect  or  vary  the  terms  of  their  said  verbal 
agreement ;  that  according  to  said  verbal 
agreement  defendant  took  said  threshing  out- 
fit for  the  purpose  of  trying  to  see  If  It  met 
the  requirements  and  performed  the  work  that 
It  was  represented  to  do;  that  said  Brandt 
requested  biui  that  If  it  did  not  do  so  to  at 
once  notify  him  of  any  defect  and  he  would 
send  an  expert  or  some  one  to  remedy  any 
defect  that  miglit  be  discovered  in  the  outfit ; 
that  he  took  the  same  and  gave  it  a  fair  trial, 
and  that  the  same  wholly  failed  to  do  the 
work  as  represented;  that  he  notified  said 
Brandt  of  the  defects  therein ;  that  he  and 
others  acting  under  him  took  charge  of  the 
machinery  and  attempted  to  put  It  in  working 
order,  which  they  entirely  failed  to  do  in  cer- 
tain particulars  specifically  set  forth  in  the 
complaint;  that  after  repeated  efforts  so  to 
do  defendant  notified  said  Brandt  that  he 
could  not  accept  the  said  threshing  outfit,  and 
offered  to  return  the  same  to  him  in  the  store- 
house of  plaintiff  from  which  it  was  taken ; 
that  thereupon  said  Brandt  and  defendant 
verbally  agreed  that  said  Brandt  take  posses- 
sion of  said  outfit  and  demonstrate  at  his  own 
expense  that  the  same  would  perform  the 
work  as  represented,  falling  In  which  he 
would  keep  the  same  and  return  to  defendant 
the  purchase-money  notes  sued  on,  but  If  he 
succeeded  in  so  doing  the  sixteen  horse  power 
i?tephens  traction  engine  and  the  Reeves  sep- 
arator, with  wind  stacker,  weigher,  and  drive 
belt,  were  to  be  delivered  to  plaintiff;  that 
pursuant  thereto  said  Brandt,  after  repeated 
ottempts  to  make  the  outfit  do  the  work  as 
represented,  finally  abandoned  it,  after  the 
same  was  practically  torn  to  pieces  in  an  ef- 
fort to  do  so;  and  that  at  no  time  did  plain- 
tiff ever  deliver  said  threshing  outfit  to  him 
as  the  purchaser  thereof  under  the  pretended 
contract  marked  Exhibit  A,  or  any  other  con- 
tract, his  signature  to  which  was,  in  effect, 
procured  by  fraud  and  misrepresentation,  and 
said  notes  are  without   consideration,   and 
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said  threshing  outfit  never  by  him  accepted. 
To  this  answer  plaintiff  filed  reply,  In  ef- 
fect, that  at  the  time  said  contract  was  signed 
defendant  toolj  away  with  him  a  copy  thereof 
given  him  by  Brandt,  and  was  then  charge- 
able with  notice  of  Its  contents,  and  was 
guilty  of  negligence  in  raising  any  objection 
thereto. 

Charles  West  and  Winfield  Scott,  for  plain- 
tiff in  error.  Denton  &  Denton,  for  defend- 
ant in  error. 

TURNER,  J.  (after  stating  the  facts  as 
above)  By  agreement  these  causes  were  con- 
solidated and  tried  to  a  Jury,  which  return- 
ed a  verdict  in  favor  of  defendant.  Plaintiff 
appealed,  and  the  first  assignment  of  error  is 
that  the  court  erred  In  refusing  to  Instruct 
the  Jury  at  the  close  of  the  testimony  on 
both  sides  as  requested  by  plaintiff:  "That 
this  Is  not  a  case  under  the  law  and  the  evi- 
dence wherein  the  minds  of  reasonable  men 
may  differ,  and  you  are  instructed  to  return 
a  verdict  for  plaintiff  for  the  amount  due  on 
the  notes,  which  the  uncontradicted  evidence 
shows  Is  $554.40,  with  six  per  cent.  Interest 
from  October  12,  1903,  and  for  the  possession 
of  the  property  sought  to  be  replevlned." 
This,  In  effect,  was  a  request  for  the  court 
to  Instruct  peremptorily  for  the  plaintiff, 
and  the  first  question  for  us  to  consider  Is, 
was  there  sufilclent  evidence  of  fraud  to  sup- 
port the  verdict?  In  Gulf,  C.  &  S.  F.  Ry.  Co. 
V.  Ellis,  54  Fed.  481,  4  C.  C.  A.  454,  Justice 
Caldwell,  speaking  for  the  court,  said:  "If 
there  is  any  evidence,  direct  or  cli-cumstan- 
tial,  fairly  tending  to  support  the  verdict.  It 
must  stand.  Every  presiunptlon  Is  In  Its 
favor,  and  all  doubts  must  be  resolved  In  Its 
favor.  This  court  will  not  weigh  or  balance 
the  evidence." 

The  verdict  of  the  Jury,  In  effect,  found 
that  defendant  was  Induced  to  sign  the  or- 
der for  the  threshing  outfit  In  question  by 
the  fraudulent  representations  of  Brandt, 
and  that  the  contract  between  plaintiff  and 
defendant  pertaining  thereto  was  as  set  forth 
In  defendant's  answer.  Tested  by  the  above 
rule,  let  us  see  If  the  evidence  is  legally 
sufficient  to  support  the  verdict.  The  proof 
shows  that  about  June  13,  1903,  J.  M.  Brandt 
was  agent  for  plaintiff,  and  located  in  Enid, 
Okl. ;  that  defendant  was  a  farmer  and  lived 
a  few  miles  In  the  country;  that  about  that 
time  defendant  was  looking  around  to  buy  or 
trade  for  a  threshing  outfit  and  ran  across 
Brandt,  who  stated  that  he  had  a  machine  In 
Enid  that  he  would  trade  for  defendant's 
old  outfit;  that  they  talked  the  matter  over 
several  times,  and  finally  agreed  that  defend- 
ant would  let  Brandt  have  his  old  outfit  and 
give  him  fl,800  for  the  one  Brandt  had  In 
stock  In  Enid,  provided  that  on  10  days  trial 
after  the  threshing  season  commenced  It  was 
found  by  defendant  to  do  good  work  and 
thresh  1,500  to  2,000  bushels  a  da.v.  No  oth- 
er than  a  verbal  contract  was  spoken  of  be- 


tween the  parties  until  defendant  went  to 
get  the  outfit  from  Brandt,  at  which  time 
Brandt  wanted  a  contract  and  things  fixed  up 
to  show  that  tbe  machinery  was  turned  over 
to  tlie  defendant,  and  so  informed  him,  and 
that  he  would  hold  the  notes,  mortgage,  and 
contract  In  bis  possession  and  permit  defend- 
ant to  hold  his  outfit  In  bis  pos^^ession  until 
defendant  had  the  10  days'  trial  agreed  to, 
«nd  that,  If  defendant  accepted  the  property 
after  trying  It,  it  was  understood  between 
them  that  the  notes  and  mortgage  were  to  be 
turned  In  to  the  company;  that  In  case  the 
outfit  did  not  do  as  verbally  agreed  between 
them  it  was  to  be  turned  back  to  Brandt,  and 
plaiutlfTs  contract,  notes,  and  mortgage  were 
to  be  returned  to  the  defendant  This  was 
done  with  that  understanding,  and  the  notes 
and  mortgage  set  forth  In  this  cause  were 
prepared  and  delivered  to  Brandt.  At  the 
same  time  Brandt  presented  to  him  to  sign 
a  contract,  of  which  Exhibit  A  to  plalntiflTs 
petition  Is  a  copy,  which  purports  to  be  an 
alMwlute  SMile  of  the  threshing  outfit  by  plain- 
tiff to  defendant  In  consideration  of  $1,550, 
defendant's  old  outfit  therein  described  a» 
"a  sixteen  horse  power  Stephens  traction  en- 
gine and  a  Beeves  separator,  with  wind 
stacker,  weigher,  and  drive  belt,"  payable  ac- 
cording to  the  terms  of  three  promissory 
notes  of  $450  each,  and  further  containing 
covenants  of  warranty  on  the  part  of  the 
seller.  The  verbal  agreement  above  set  forth 
Is  nowhere  mentioned  in  said  contract. 
When  presented  for  defendant's  signature,  be 
did  not  read  it,  because  he  did  not  have  his 
spectacles,  and  depended  on  Brandt  to  read 
It  for  him,  which  he  did. 

Defendant  testified :  "lie  read  the  contract 
down  to  where  It  stated  In  the  original  con- 
tract that  according  to  our  verbal  contract 
where  I  was  to  have  10  days  to  try  the  ma- 
chinery, If  It  wasn't  satisfactory.  It  wasnt 
mine,  and  quit.  He  said  the  other  didn't 
amount  to  anything;  Just  kind  of  machine 
form;  didn't  concern  our  verbal  contract  at 
all.  Q.  Did  you  rely  upon  his  statement  as 
to  whether  or  not  he  read  the  contract  that 
you  signed?  A.  Tes,  sir;  I  relied  on  It." 
And  again :  "Q.  What  part  did  he  read  you? 
A.  He  read  the  contract  the  same  as  our  ver- 
bal contract  *  •  •  He  read  out  what  I 
understood  the  verbal  contract  was,  but  I  do 
not  think  be  read  anything  about  the  notes 
or  any  mortgage."  At  that  time  Brandt  did 
not  tell  him  not  to  read  the  contract,  and  did 
not  read  It  all  to  defendant.  Defendant  fur- 
ther said :  "Q.  He  did  not  tell  you  what  else 
was  in  it?  A.  No;  Just  read  on  down  to 
where  I  tell  you.  Then  he  said:  "This  Is 
Just  merely  machine  form ;  don't  amount  to 
much.'  •  ♦  •  Q.  He  didn't  read  the  lower 
part  of  the  Instrument  at  all?    A.  No,  sir." 

Plaintiff  took  the  threshing  machine  out- 
fit home  with  him,  together  with  a  copy  of 
the  contract  which  Brandt  gave  him,  which 
he  "threw  down  in  the  house  somewhere, 
and  never  looked  at  It  at  all  or  read  what 
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was  in  It  uutll  after  tbe  difficulty  came  up 
alMut  the  machinery."  When  he  did  notice 
It  he  observed  for  the  first  time  that  It  dif- 
fered from  their  verbal  agreement.  After 
10  days'  trial  by  defendant,  the  outfit  proving 
■unsatisfactory,  he  notified  Brandt,  who  at- 
tempted to  make  it  do  as  verbally  agreed,  but 
failed.  Brandt  afterwards  put  an  expert  on 
the  machine,  who  also  failed  to  make  It  do 
as  agreed,  during  which  time  it  was  turned 
over  to  Brandt  by  the  defendant,  and  after- 
wards ran  out  In  the  public  highway  and  left 
by  the  agents  of  Brandt,  and  where  it  was 
when  this  mortgage  was  foreclosed.  About 
that  time,  to  wit,  August  6,  1903,  defendant 
■wrote  plaintiff  this  letter:  "Mr.  Robinson, 
Dear  Sir:  in  regards  to  your  machlen  and 
contract  I  bad  ten  days  triel  and  it  failed  to 
do  the  work  I  turned  It  back  to  your  agent 
Mr.  Brant  and  then  wee  maid  another  verbel 
contract  before  witnesses  that  he  was  to 
make  the  machen  do  the  work  and  he  put 
an  expurt  In  charge  of  the  machen  and  he 
faled  to  make  it  do  the  work  and  he  was 
fired  out  of  the  field  with  the  machen  broke 
and  he  had  full  charge  of  the  machen  and  be 
left  It  In  the  road  and  you  had  better  see  me 
and  Investigate  this  matter.  Yours  truly,  C. 
F.  Roberts." 

Defendant's  old  outfit  was  never  turned 
over  by  him  to  plaintiff.  We  are  not  unaware 
that  Brandt  testified  that  no  such  verbal 
agreement  was  made;  that  he  and  defendant 
talked  the  matter  over  thoroughly  before  the 
order  was  signed;  that  he  told  him  nothing 
about  a  10  days'  trlai  of  the  machinery  be- 
fore purchase;  and  that  he  told  him  nothing 
about  holding  tbe  notes  and  mortgage  given 
for  the  purchase  price  and  sued  on  In  this 
cause,  and  returning  the  same  If  tbe  machine 
did  not  suit  him.  And  the  witness  Brooks, 
an  employ^  of  the  plaintiff  at  that  time,  tes- 
tified that  be  did  not  know  of  any  such  ver- 
hal  agreement;  that  the  order  was  written 
by  Brandt  and  signed  by  defendant  In  his 
presence,  at  which  time  Brandt  gave  defend- 
ant a  copy  thereof;  and  that  "there  was  no 
verbal  contract  any  more  than  is  in  that  or- 
der, that  is.  In  my  presence";  also  that  the 
order  was  dated  June  13,  and  the  notes  and 
mortgage  June  18,  1903.  But  we  will  not 
"weigh  or  balance  the  evidence."  We  think 
it  sufficient  to  say,  in  tlie  light  of  authority, 
that  the  evidoice  Is  ample  to  support  the  v«r^ 
diet. 

Warder,  Bnslmell  &  Glessner  Co.  v.  Whit- 
ish, 77  Wis.  430,  46  N.  W.  540,  was  a  suit  to 
recover  the  purchase  price  of  a  Champion 
light  binder,  manufactured  by  plaintiff,  and 
delivered  to  defendant  under  a  written  con- 
tract with  a  warranty  annexed.  The  answer 
alleged,  and  the  proof  showed,  that  the  con- 
tract was  signed  under  the  false  and  fraudu- 
lent representations  of  the  agent  that  said 
"binders  were  as  good  as  any  other  binder"; 
that  If  defendant  would  buy  one  he  might 
take  It  and  try  it  until  he  was  satisfied,  and 
U  it  was  not  as  good  as  they  iiad  represented, 


and  he  was  not  suited  with  it,  be  could  re- 
turn It  at  any  time  and  not  pay  for  it;  that 
tbe  defendant  was  Induced  by  such  represen- 
tations to  take  one  of  plaintiffs  machines 
upon  such  terms;  that  thereupon  said  agent 
produced  and  asked  defendant  to  sign  a  pa- 
per, which  he  then  reiiresented  to  defend- 
ant as  nothing  more  than  an  order  for  a 
machine  upon  the  terms  and  conditions  stat- 
ed; that  said  agent  did  not  read  said  paper 
to  him;  that  the  defendant  is  and  was  an  Il- 
literate person,  Incapable  of  reading  and 
writing,  and  relying  upon  such  representa- 
tions he  signed  the  paper  and  received  from 
the  plaintiff  a  machine;  that  upon  trial  un- 
der the  supervision  of  plaintiff's  agent  it 
was  found  not  to  be  such  a  machine  as  rep- 
resented by  him,  nor  made  of  the  materials 
represented,  and  that  it  did  not  operate  as 
had  been  represented  by  liim;  that  the  de- 
fendant thereupon  notified  tbe  agent  of  tbe 
plaintiff  that  he  did  not  like  tbe  machine, 
and  would  not  keep  it;  that  said  agent  there- 
upon again  tried  said  machine  without  being 
able  to  make  it  work  as  represented;  that  de- 
fendant thereupon  informed  said  agent  that 
the  machine  was  not  such  as  he  had  ordered 
and  did  not  do  good  work;  and  that  he  would 
not  keep  It,  and  would  return  it  The  coturt 
held  that  the  verdict  was  supported  by  the 
evidence,  and  said:  "This  is  not  tbe  case  of  a 
party,  In  the  absence  of  fraud  or  mistake, 
failing  to  know  the  contents  of  a  written  In- 
strument signed  by  himself  by  reason  of  bis 
own  negligence  or  want  of  reasonable  care, 
as  in  tbe  cases  cited  by  the  learned  counsel 
for  the  plaintiff,  and  many  others  which 
might  be  cited,  as,  for  Instance,  Uerbst  v. 
liowe,  65  Wis.  316,  26  N.  W.  751,  where  tbe 
distinction  between  those  cases  and  cases 
like  this  Is  pointed  out.  Certainly  no  one 
will  contend  tliat  a  person  can  procure  tbe 
signature  of  a  party  to  a  contract  by  false 
representations,  and  then  enforce  the  con- 
tract on  the  ground  that,  bad  the  party  so 
deceived  been  more  vigilant,  he  would  have 
discovered  the  fraud  In  time  to  have  withheld 
his  signature  from  tbe  contract.  In  other 
words,  a  person  cannot  procure  a  contract  in 
bis  favor  by  fraud,  and  then  bar  a  defense  to 
It  on  the  ground  that,  had  not  the  other  par- 
ty been  so  ignorant  or  negligent,  he  could  not 
have  succeeded  In  deceiving  him." 

Chapman  et  al.  v.  Atlanta  Guano  Co.,  01 
6a.  821,  18  S.  E.  41,  was  a  suit  upon  a  prom- 
issory note.  Defendant  plead  fraud  in  ob- 
taining his  signature  thereto.  There  was 
Judgment  for  the  plaintiff.  The  court,  speak- 
ing through  Justice  Lumpkin,  in  reversing 
the  case,  said:  "The  pleas.  In  effect,  state 
that  the  plaintiff's  agent  represented  the 
note  to  be  for  $53.10,  while  In  point  of  fact 
It  turned  out  to  be  a  note  for  $90.20.  This 
is  not  a  nuitter  for  a  mere  difference  of  opin- 
ion. If  the  pleas  speak  the  truth,  the  plain- 
tiff's agent  perpetrated  a  palpable  fraud  up- 
on the  defendants,  involving  nothing  short 
of  actual  dishonesty.    It  is  true  that  in  the 


Digitized  by  VjOOQi( 


250 


95  PACIFIC  REPORTER. 


(OkL 


last  pica  the  defendants  aver  that  the  note 
was  signed  upon  the  representation  that  It 
was  for  the  account  at  the  price  stated  in  the 
plea,  to  wit,  $53.10,  without  alleging  hy 
whom  this  representation  was  made;  but, 
construing  all  the  pleas  together,  we  think  it 
was  sufficiently  alleged  that  the  representa- 
tion in  question  was  made  by  the  plaintiff's 
agent,  and  that  the  note  was  signed  upon 
the  faith  of  this  representation.  •  •  » 
In  the  case  at  bar  one  of  the  pleas  alleges 
that  the  note  was  signed  at  night,  when  de- 
fendant signing  the  same  could  not  well  see, 
and  another  avers  that  the  note  was  made  at 
night,  when  defendant  could  not  see  the 
amount.  These  allegations,  it  is  true,  are 
not  strong.  They  do  not  show  that  a  light 
might  not  easily  have  been  obtained,  if  the 
defendant  had  desired  it,  or  that  there  was 
any  haste  about  the  transaction,  or  that  the 
plaintiff's  agent  urged  or  requested  an  Im- 
mediate execution  of  the  note,  or  did  any- 
thing, except  the  making  of  the  representa- 
tions complained  of,  to  prevent  the  defend- 
ant from  fully  Informing  himself  of  the 
amount  set  forth  in  the  note.  Still,  we  think 
the  pleas  contain  enough  to  authorize  the 
case  to  be  submitted  to  a  Jury,  and  allow 
them  to  determine  whether  or  not  a  fraud 
was  actually  practiced  upon  the  defendant." 
So  we  say  in  this  case  that,  as  the  testimony 
of  defendant  shows  that  the  agent  represent- 
ed the  paper  to  contain  the  prior  verbal 
agreement  which,  in  point  of  fact,  it  did  not 
do,  but  turned  out  to  be  a  contract  of  sale 
with  covenants  of  warranty,  this  was  not  a 
mere  matter  of  difference  of  opinion,  or  the 
misstatement  of  the  legal  effect  of  the  Instru- 
ment, but  was  evidence  of  fraud  siifficlent, 
under  all  the  circumstances,  to  go  to  the 
Jury. 

In  Wood  V.  Cincinnati  Safe  &  Lock  Co., 
96  Ga.  120,  22  S.  E.  909,  the  court  said: 
"Whatever  may  be  the  rights  of  third  per- 
sons, it  is  a  rule  of  law  of  universal  accept- 
ance that  as  between  the  original  parties 
thereto,  fraud  in  Its  procurement  voids  a  con- 
tract, and  this  upon  the  theory  that,  the  con- 
sent of  the  parties  being  necessary  to  the 
binding  force  of  the  contract,  if  one  apparent- 
ly consenting  by  the  execution  of  a  written 
contract  can  show  that  he  did  not  in  fact  con- 
sent to  its  terms  as  therein  expressed,  but 
that  his  apparent  consent  was  induced  by 
false  and  fraudulent  practic-es,  by  means  of 
which  he  was  overreached  by  the  other  par- 
ty, and,  without  negligence  upon  his  own 
part  really  deceived  as  to  the  terms  of  the 
contract,  he  would  be  entitled  to  be  relieved 
from  its  apparent  obligations."  See,  also, 
Hopkins  V.  Hawkeye  Insurance  Co.,  57  Iowa, 
203,  10  N.  W.  C05.  42  Am.  Rep.  41,  where  the 
court  said:  "It  is  Incumbent  upon  the  par- 
ty executing  an  Instrument  to  exercise  rea- 
sonable care  and  diligence  to  ascertain  its 
contents.  Ordinarily,  however,  what  con- 
stitutes reasonable  care  and  diligence  Is  a 
question  of  fact,  to  be  determined  by  the  Jury 


In  view  of  all  the  circumstances.  In  this  casfr 
the  plaintiff  was  unable  to  read  the  note  ou 
account  of  the  absence  of  his  spectacles. 
Whether  he  was  Justified  in  relying  upon  the 
reading  of  the  agent,  and  in  neglc<-tlng  to 
call  upon  his  wife  or  son,  who  were  present, 
constitutes  not  a  question  of  law,  but  one  of 
fact.  The  question  is,  did  he  act  as  persons 
of  reasonable  and  ordinary  care  would  usual- 
ly do  under  like  circumstances?  If  he  did, 
he  was  not  negligent."  See,  also,  Jeremtab 
Taylor  v.  Thomas  Atchison,  54  111.  197,  5  Am. 
Rep.  118;  Union  Pacific  R.  R.  Co.  v.  Harris, 
158  U.  S.  32C,  15  Sup.  Ct.  843,  39  L.  Ed.  1003; 
9  Cyc.  390,  and  cases  cited. 

But  the  plaintiff  insists  that  the  court  err- 
ed in  overruling  his  request  for  a  peremptory 
instruction,  because  "the  placing  in  defend- 
ant's hands  of  a  copy  of  the  order  of  the 
18th  of  June  and  his  failure  to  object  to  its 
terms  until  the  6th  of  August  Is  a  waiver  of 
any  objection  to  the  terms  of  the  contract." 
In  other  words,  plaintiff,  in  effect,  contends 
that  by  falling  to  read  the  contract  and  ob- 
ject to  the  terms  thereof  defendant  was 
guilty  of  such  negligence  as  amoiwts  to  a 
waiver  of  the  fraud  In  procuring  the  con- 
tract, if  any  such  there  were.  In  8upi)ort 
of  this  proposition  plaintiff  cites  N.  Y.  Life 
Ins.  Co.  V.  McMaster,  87  Fed.  03,  30  C.  C.  A. 
.532,  where  the  court  said :  "Neither  the  com- 
pany nor  its  agent,  therefore,  made  any  rep- 
resentation or  promise,  or  used  any  artifice 
or  deceit,  to  prevent  the  insured  from  learn- 
ing the  terms  of  bis  policies.  Their  contents 
were  not  concealed.  They  were  not  misrep- 
resented. The  deceased  must  accordingly  be 
conclusively  presumed  to  have  known  their 
terms  when  he  accepted  them.  If  one  can 
read  his  contract,  his  failure  to  do  so  Is  such 
gross  negligence  that  It  conclusively  estops 
him  from  denying  knowledge  of  its  contents, 
unless  he  was  dissuaded  from  reading  it  by 
some  trick,  artifice,  or  fraud  of  the  other 
party  to  the  agreement" — citing  authorities. 

This  undoubtedly  is  the  rule  in  case  of  the 
absence  of  fraud  on  the  part  of  the  agent 
procuring  the  contract.  But  in  this  case  the 
jury  found,  and  we  have  held,  that  there  was 
sufBcient  evidence  to  warrant  a  flndiug  that 
there  was  fraud  on  the  part  of  Brandt  in 
procuring  defendant's  signature  to  the  eon- 
tract,  and  hence  the  rule  above  cited  does 
not  apply.  We  do  not  accede  to  the  propo- 
sition that  under  the  circumstances  the  law 
imposed  a  positive  duty  on  the  defendant  to 
read  the  contract.  That  being  the  case,  he 
cannot  be  charged  with  negligence  in  falling 
so  to  do ;  and  that  being  true,  there  is  noth- 
ing upon  which  to  predicate  a  waiver  on  bis 
part. 

In  Klster  v.  Insurance  Co.,  128  Pa.  553,  18 
Atl.  447,  5  L.  R.  A.  646,  15  Am.  St.  Rep.  (i96, 
the  court  said :  "We  cannot  say  that  the 
law,  in  anticipation  of  a  fraud  upon  the  part 
of  a  company,  imposed  any  absolute  duty 
upon  Klster  to  read  his  policy  when  he  re- 
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celved  it,  although  It  would  certalnlj-  have 
been  an  act  of  prudence  on  his  part  to  do  so. 
Insurance  Co.  v.  Bruner,  23  Pa.  30;  Insur- 
ance Co.  V.  Wilkinson,  13  Wall.  (U.  S.)  222, 
20  L.  Ed.  617.  One  thing  Is  certain,  however, 
the  company  cannot  repudiate  the  fraud  of 
Its  agent,  and  thus  escape  the  obligations  of 
a  contract  consummated  thereby,  merely  be- 
cause KIster  accepted  In  good  faith  the  act 
of  the  agent  without  examination." 

In  .Strohn  v.  Railway  Co.,  21  Wis.  502,  94 
Am.  Dec.  564,  the  plaintiffs  had  a  verbal 
agreement  with  the  defendant  railway  com- 
pany as  to  the  terms  of  shipment  of  a  quan- 
tity of  freight.  The  freight  was  delivered 
to  the  railway  company,  and  afterwards,  up- 
on demand,  the  company  delivered  to  the 
plaintiffs  bills  of  lading  therefor.  These  bills 
of  lading  contained  conditions  of  shipment 
inconsistent  with  the  verbal  agreement  of  the 
parties.  The  plaintiffs  having  received  and 
retained  these  bills  of  lading  without  read- 
ing them  or  knowing  their  contents,  the  rail- 
way company  insisted  that  they  were  bound 
by  the  conditions  contained  in  the  bills  of 
lading,  which  had  been  received  without  ob- 
jection. In  answer  to  this  contention  the 
court  said :  "Having  previously  entered  into 
a  special  verbal  agreement,  he  may  right- 
fully assume,  in  the  absence  of  notice  to  that 
effect,  that  It  is  embodied  in  the  paper  or 
receipt,  or  at  least  that  the  receipt  contains 
nothing  contrary  to  it  It  is  in  the  nature  of 
a  direct  fraud  or  cheat  for  the  company  or 
Its  agents,  after  having  entered  into  a  verbal 
■agreement,  thus  wrongfully  to  insert  a  con- 
tract of  an  entirely  different  character,  and 
present  it  to  the  party  without  directing  his 
attention  expressly  to  it  and  procuring  hla 
assent.  It  Is  no  answer  for  the  company  in 
such  a  ease  to  say  that  the  other  party 
should  have  been  more  diligent  and  watch- 
ful, and  should  have  detected  the  fraud." 
And  to  the  same  effect  is  Boorman  t-  Ex- 
press C(mipany,  21  Wis.  154. 

In  McElroy  v.  Assurance  Co.,  36  C.  C.  A. 
015,  62."),  94  Fed.  990,  1000,  the  Circuit  Court 
of  Api)eals  for  the  Ninth  Circuit  say:  "It 
would  certainly  have  been  an  act  of  prudence 
on  his  part  to  read  the  entire  policy,  but  hla 
neglect  to  do  so  cannot  excuse  the  company 
for  the  default  of  the  agent  in  not  writing 
the  contract  in  accordance  with  tlie  represen- 
tations made  by  thej^sured.  The  insured 
had  a  right  to  rely  upon  the  agent's  perform- 
ing his  duty  of  making  the  contract  in  con- 
formity with  the  information  given,  and  the 
agent's  failure  to  do  so,  whether  the  result 
of  a  mistake  or  of  a  deliberate  fraud,  cannot 
operate  to  the  prejudice  of  the  insured.  The 
contract  of  insurance  is  pre-emlneutly  one 
that  should  be  characterized  by  the  utmost 
good  faith  on  both  sides." 

In  Fltchner  v.  Association,  103  Iowa,  276. 
72  X.  W.  't:V>.  the  Supreme  Court  of  that  state 
say:  "The  insured  ordinarily  rely  upon  the 
agent  to  properly  set  out  the  facts  in  the  ap- 
plications, and  Laub  did  as  men  usually  do 


in  assuming  that  the  defendant's  agent  bad 
done  his  duty.  Stone  v.  Insurance  Co.,  68 
Iowa,  737,  28  N.  W.  47,  56  Am.  Rep.  870; 
McComb  V.  Insurance  Co.,  83  Iowa,  247,  48 
N.  W.  1038.  The  mere  failure  of  the  assured 
to  read  his  apiJllcatlon,  or  the  copy  of  it  in 
the  policy,  does  not  establish  negligence.  Ila- 
gan  V.  Insurant'e  Co.,  81  Iowa,  321,  46  N.  W. 
1114,  25  Am.  St.  Uep.  493;  Donnelly  v.  In- 
surance Co.,  70  Iowa,  603,  28  N.  W.  007; 
Boetcher  v.  Insurance  Co.,  47  Iowa,  2.13.  Kor 
Is  the  omission  to  read  the  policy  negligence. 
Barnes  v.  Insurance  Co.,  75  Iowa,  11,  39  N. 
W.  122,  0  Am.  St.  Rep.  450 ;  Jamison  v.  In- 
surance Co.,  85  Iowa,  229,  52  N.  W.  185: 
Boetcher  v.  Insurance  Co.,  supra.  Laub  had 
no  reason  to  suppose  the  policy  and  applica- 
tion were  drawn  differently  than  understood." 

But  is  not  the  question  whether  one  who 
claims  to  have  been  drawn  into  a  fraudu- 
lent purchase  has  exercised  the  proper  care 
and  diligence  to  discover  the  fraud,  and  with 
due  promptness  In  repudiating  his  contract 
on  the  ground  of  fraud,  a  question  for  the 
jury  under  all  the  circumstances  of  the  case? 
We  think  so.  In  Upton  v.  Tribilcock,  91 
U.  S.  45,  23  L.  Ed.  203,  the  defense  was 
fraud  in  procuring  a  stock  subscription.  The 
trial  court  submitted  the  question  of  fraud, 
together  with  the  questlcm  under  considera- 
tion, to  a  jury,  and  the  Supreme  Court  in 
passing,  in  the  syllabus,  said:  "Parties  who 
claim  to  be  relieved  on  the  ground  of  fraud 
must  act  with  the  utmost  diligence  and  promp- 
titude in  discovering  the  fraud  and  in  claim- 
ing to  be  relieved  by  reason  of  It,  and  wheth- 
er they  have  so  acted  Is  a  question  of  fact 
for  tlie  jury."  Hence  we  cannot  say  as  a 
matter  of  law  that  defendant  was  guilty  of 
such  negligence  In  not  reading  his  contract 
or  under  all  the  facts  and  circumstances  of 
this  case  as  to  amount  to  a  waiver  of  the 
fraud  In  procuring  the  contract. 

Plaintiff  was  undoubtedly  entitled  to  have 
this  phase  of  the  case  submitted  to  the  jury 
on  proper  Instructions,  but  since  he  did  not 
reiiuest  it  he  cannot  now  complain.  It  fol- 
lows that  the  court  did  not  err  In  refusing 
to  give  said  instruction,  or  In  giving  the  one 
as  follows:  "If  you  believe  from  the  evi- 
dence that  at  the  time  the  contract  relied  on 
In  this  action  was  made  the  defendant  was 
unable  to  read  writing  readily,  on  account 
of  defective  eyesight,  and  requested  the  said 
J.  M.  Brandt  to  read  the  said  contract  to 
hhn.  and  said  Brandt  did  so  read  it  to  the 
defendant,  and  if  you  further  believe  from 
the  evidence  that  the  said  J.  M.  Brandt  when 
reading  the  said  contract  changed  the  same 
in  any  material  part,  thus  inducing  the  de- 
fendant to  sign  said  contract  when  he  other- 
wise would  not  have  done  so,  this  would  con- 
stitute a  fraud  in  law,  and  such  contract  Is 
not  binding  on  said  defendant  The  game  Is 
wholly  invalid  as  to  him." 

The  last  assignment  is  that  the  court  erred 
In  giving  the  following:  "i'ou  are  further  In- 
structed that,  If  you  believe  from  the  evl- 
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dence  that  the  defendant  has  clearly  shown 
by  a  preponderance  thereof  that  he  was  In- 
duced to  sign  the  contract  by  the  actual  de- 
ception of  plalntlff'8  agent,  against  which 
ordinary  prudence  may  not  have  guarded 
blm,  and  also,  having  so  signed,  the  property 
80  ordered  failed  to  do  what  such  machinery 
should  do  In  the  hands  of  competent  men, 
then  you  will  find  for  the  defendant"  The 
error.  If  any  there  be,  in  this  instruction,  is 
not  clearly  pointed  out,  and  we  can  think  of 
none  except  that  it  might  be  objectionable 
on  the  grouad  of  repetition,  as  it  is  an  almost 
exact  reiteration  of  the  first  half  of  instruc- 
tion No.  4  given  for  plaintiff.  The  same  idea 
Is  conveyed  In  both  in  almost  identical  lan- 
guage. We  can  see  no  error  in  this,  as  repe- 
tition is  not  a  ground  for  reversal.  11  Enc. 
PI.  &  Pr.  299. 

Furthermore,  if  error  therein  exists,  It  Is 
such  that  plalntltr  cannot  take  advantage  of, 
being  himself  responsible  therefor  by  request- 
ing and  having  the  court  give  for  him  sub- 
Btantially  the  same  charge,  thereby  mislead- 
ing the  court.  "The  defendant  will  not  be 
allowed,  then,  to  take  advantage  of  his  own 
wrong,  or  the  errors  of  the  court  induced  on 
bis  own  motion,  and  then  compel  the  plaintiff 
to  suffer  the  consequences."  Union  Pacific 
Ry.  Co.  v.  Harris,  63  Fed.  800,  12  C.  C.  A. 
698. 

The  Judgment  of  the  lower  court  Is  affirm- 
ed. All  the  Justices  concur,  except  KANE, 
J.,  who  dissents. 

(20  Okl.  803) 

WrUSKOGBB   LAND    CO.    ▼.   BLACKBURN 

et  al. 
(Supreme  Court  of  Oklahoma.    April  14,  1908.) 

Appeal  —  Remand— Assessment  of  Damages 

— Pbocedure. 

A  writ  of  error  would  not  lie  to  the  United 
States  Court  of  Appeals  in  the  Indian  Terri- 
tory to  revise  and  correct  an  order  of  the  dis- 
trict court  setting  aside  a  judgment  of  said 
court  and  granting  a  new  trial,  although  the 
court  incorporated  therein  as  reason  therefor 
that  it  considered  it  to  be  without  jurisdic- 
tion to  assess  damages  in  said  matter,  the  sure- 
ties not  having  their  day  in  court  in  such  ex 
parte  proceeding,  and  that  the  plaintifE  further 
had  its  remedy  oy  suit  on  the  bond. 

(Syllabus  by  the  Court.) 

Error  to  the  United  States  Court  for  the 
Western  District,  at  Wagoner,  Indian  Terri- 
tory ;   Louis  Sulzbarger,  Trial  Judge. 

Action  by  the  Muskogee  Land  Company 
against  Priscllla  Blackburn  and  others.  Ver^ 
diet  for  plaintiff.  From  an  order  granting 
a  new  trial,  plaintiff  brings  error.    Dismissed. 

On  the  9th  day  of  March,  1906,  upon  motion 
of  the  Muskogee  Land  Company,  as  plaintiff, 
the  mandate  of  the  United  States  Ck>nrt  of 
Appeals  for  the  Indian  Territory  in  a  cer- 
tain cause  entitled  Muskogee  Land  Company, 
plaintiff,  y.  Priscllla  Blackburn  et  al.,  de- 
fendants, being  a  suit  in  ejectment  and  for 
use  and  occupation,  was  ordered  spread  upon 
the  record.  Thereafter,  on  the  13th  day  of 
Harch,  1006,  the  plaintiff  moved  for  Judg- 


ment on  said  mandate  for  the  amount  of  the 
original  Judgment  and  costs  against  the  de- 
fendants and  their  sureties  on  their  appeal 
bond,  and  Judgment  was  accordingly  render- 
ed In  favor  of  said  plaintiff  for  the  possessloa 
of  the  land  sued  for  in  said  action,  and  also 
against  said  defendants  and  their  sureties  In 
the  sum  of  $192,  as  and  for  plalntlCTs  dama- 
ges sustained  up  to  the  time  of  the  rendition 
of  the  original  Judgment,  together  with  all  of 
its  costs  laid  out  and  expended,  etc.  There- 
after the  plaintiff  moved  that  a  Jury  be  im- 
paneled to  assess  the  damages  for  the  rental 
value  of  the  premises  of  which  the  plaintiff 
had  been  kept  out  of  possession  pending  the 
appeal,  and  for  Judgment  therefor  against  the 
defendants  and  their  sureties  on  the  super- 
sedeas bond.  And  thereafter  a  Jury  was  Im- 
paneled, and  returned  the  following  verdict: 
"We,  the  Jury,  find  the  rental  value  of  the 
land  In  controversy  in  this  suit,  and  whtcfi 
the  plaintiff  has  been  kept  out  of  possession 
for  the  years  1904  and  1905,  by  reason  of  the 
appeal  of  this  case,  to  be  as  follows:  For 
the  cultivated  land  $2,010,  and  for  the  grass 
land  $527,  making  a  total  rental  of  the  prem- 
ises for  the  years  1904  and  1905  the  sum  of 
$2,537."  Afterwards,  on  the  14th  day  of 
March,  190C,  the  defendants  therein  filed 
their  motion  for  a  new  trial ;  and  thereafter, 
on  the  16th  day  of  March,  1906,  the  same 
was  heard,  and  It  was  ordered  by  the  court 
that  the  verdict  rendered  by  the  Jury  be  set 
aside,  because  "the  court  believes  it  is  with- 
out Jurisdiction  to  assess  the  damages,  and 
because  they  have  not  had  their  day  in  court 
by  this  ex  parte  proceeding,  and  that  plaintiff 
had  its  remedy  by  suit  on  the  bond,  but  the 
setting  aside  the  verdict  of  the  Jury  in  assess- 
ing the  damages  incurred  by  the  plaintiff 
pending  the  appeal  does  not  and  shall  not  In 
any  manner  affect  the  Judgment  rendered  la 
pursuance  to  the  mandate  of  the  (Tourt  of  Ap- 
peals of  the  original  Judgment  and  costs.** 
To  the  sustaining  of  said  motion  and  the  set- 
ting aside  of  said  verdict  for  the  reason  that 
the  court  was  without  Jurisdiction  to  assess 
damages  in  that  manner  the  plaintiff  by  Its 
counsel  then  and  there  excepted  and  asked 
30  days  within  which  to  prepare  and  file  its 
bill  of  exceptions  from  the  Judgment  of  said 
court  on  appeal  to  the  United  States  Court 
of  Appeals  In  the  Indian  Territory.  There- 
after In  due  time  the  same  was  properly  pre- 
pared, signed,  and  filed.  The  language  of  the 
supersedeas  bond  is  In  hsec  verba:  "Where- 
as the  appellants  Priscllla  Blackburn,  James 
HInshaw,  and  S.  O.  Swenson  are  about  to 
take  an  appeal  from  the  juflgment  of  the 
United  States  Court  for  the  Westei-n  District 
of  Indian  Territory,  rendered  at  its  March, 
1904,  term  at  Wagoner,  against  them,  and  la 
favor  of  the  appellee,  Mtiskogee  Land  (3o., 
for  the  sum  of  $192,  with  costs,  and  the  ap- 
pellants desire  to  supersede  said  judgment, 
now  National  Surety  Company  of  New  York, 
N.  Y.,  surety,  hereby  covenants  with  the  said 
appellee  that  the  said  appellants  will  pay  to 
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the  appellee  all  costs  and  damages  that  may 
be  adjudged  against  the  appellant  on  the  ap- 
peal, and  also  that  It  will  satisfy  and  per- 
form said  Judgment  in  case  it  shall  be  affirm- 
ed, and  any  Judgment  or  order  which  the 
United  States  Court  of  Appeals  for  Indian 
Territory  may  render,  or  order  to  be  ren- 
dered by  the  Inferior  court,  not  exceeding  in 
amount  of  value  the  judgment  aforesaid,  and 
also  pay  all  rents  or  damages  which,  under 
the  pendency  of  the  appeal,  may  accrue  on 
any  part  of  the  property  which  the  appellee 
is  kept  out  of  possession  by  reason  of  an  ap- 
peal." No  notice  was  ever  served  upon  the 
sureties  of  the  Intended  action  to  have  a  Jury 
ImiMineled  to  assess  the  damages.  The  mo- 
tion to  set  aside  the  verdict  embraces  sever- 
al grounds ;  but  It  Is  not  necessary  to  set 
same  out  to  determine  this  case. 

Raymond,  Maxey  &  Runyan,  for  plaintiff 
in  error.  C.  E.  Castle  and  Baker,  Pursel,  and 
Haskeel,  for  defendants  In  error. 

WILLIAMS,  0.  J.  (after  stating  the  facts 
as  above).  The  Jurisdiction  of  this  court,  as 
successor  of  the  United  States  Court  of  Ap- 
peals for  the  Indian  Territory,  to  review  up- 
on a  writ  of  error  the  Judgment  of  the  Unit- 
ed States  Court  for  the  Western  District  of 
Indian  Territory,  at  Wagoner,  is  derived 
from  the  provisions  of  section  12  of  an  act  of 
Congress,  approved  March  3,  1905,  (33  Stat. 
1081,  c.  147»  [U.  S.  Comp.  St.  Supp.  1907,  p. 
208]),  entitled  "An  act  making  appropriations 
for  the  current  and  contingent  expenses  of 
the  Indian  Department  and  for  fulfilling  trea- 
ty stipulations  with  various  Indian  Tribes  for 
the  fiscal  year  ending  June  thirtieth,  nine- 
teen hundred  and  six,  and  for  other  purpos- 
eg."  "That  hereafter  all  appeals  and  writs  of 
error  shall  be  taken  from  the  United  States 
courts  in  the  Indian  Territory  to  the  United 
States  Court  of  Appeals  in  the  Indian  Terri- 
tory, and  from  the  United  States  Court  of  Ap- 
peals In  the  Indian  Territory  to  the  United 
States  Circuit  Court  of  Appeals  for  the  Eighth 
Circuit  in  the  same  manner  as  is  now  provided 
for  in  cases  taken  by  appeal  or  writ  of  error 
from  the  circuit  courts  of  the  United  States  to 
the  Circuit  Court  of  Appeals  of  the  United 
States  for  the  Eighth  District"  Accordingly 
appeals  and  writs  of  error  to  the  United  States 
Court  of  Appeals  in  the  Indian  Territory 
thereafter  must  be  taken  in  the  manner  pre- 
scribed in  section  6  of  an  act  of  Congress  of 
March  3,  1801,  and  only  as  therein  provided: 
"That  the  Circuit  Court  of  Appeals  establish- 
ed by  this  act  shall  exercise  appellate  Juris- 
diction to  review  by  appeal  or  writ  of  error 
final  decisions  la  the  district  courts  and  the 
existing  circuit  courts  in  all  cases  other  than 
those  provided  for  In  the  preceding  section  of 
this  act,  unless  otherwise  provided  by  law." 
26  Stat.  828,  c.  517  (U.  S.  Comp.  St.  1901,  p. 
549).  An  order  awarding  a  new  trial  Is  not 
a  final  decision.  Hume  v.  Bowlu,  148  U.  S. 
245,  13  Sup.  Ct  582,  37  L.  Ed.  438;   Lawson 


v.  Moore,  44  Ala.  274 ;  State  v.  Ross,  34  Ark. 
377.  See,  also,  Morgan  v.  Thompson,  124 
Fed.  204,  59  C.  C.  A.  072 ;  Brush  Electric  Co. 
V.  Electric  Implemeat  Co.,  51  Fed.  557,  2  C.  C. 
A.  379,  and  notes  thereto;  Salmon  v.  Mills, 
m  Fed.  32,  13  C.  C  A.  374,  and  notes  there- 
to; Carmlchael  et  al.  v.  City  of  Texarkana, 
116  Fed.  843,  54  C.  C.  A.  179,  58  L.  R.  A.  911; 
Hooven  et  al.  v.  John  Featherstone's  Sons, 
111  Fed.  81,  49  C.  C.  A.  229 ;  Robinson  et  al. 
V.  Belt  et  al.,  5C  Fed.  328,  5  C.  C.  A,  521 ;  Life 
Ins.  Co.  V.  Scbefter,  105  U.  S.  703,  26  L.  Ed. 
1110;  Houston  v.  Moore,  S  Wheat  (U.  S.) 
433.  4  L.  Ed.  428;  Smith  v.  Adams,  130  U.  S. 
108,  9  Sup.  Ct  566,  32  L.  Ed.  893;  1  Freeman 
on  Judgments  (4th  Ed.)  §  32-c;  1  Black  on 
Judgments,  }  31. 

In  the  case  of  State  v.  Ross,  34  Ark.  378, 
the  court  says:  "There  was  a  valid  trial  and 
verdict  against  the  defendant  in  error  for 
murder  in  the  second  degree,  which  verdict 
the  c-ourt  in  fact  set  aside  for  an  erroneous 
reason ;  and  there  was  no  final  Judgment.  We 
decline  to  send  a  mandate  to  the  court  be- 
low directing  it  to  sentence  the  prisoner  upon 
the  verdict  to  set  aside,  because  we  cannot 
undertake  to  say  that,  if  the  court  bad  not 
fallen  Into  the  error  of  setting  aside  the  ver- 
dict on  the  ground  stated  In  the  record  entry. 
It  might  not  have  granted  a  new  trial  on 
some  of  the  grounds  assigned  in  the  motion." 
In  this  case  it  appears  from  the  record  that 
the  defendants,  at  least  the  sureties,  bad  no 
notice  of  the  contemplated  motion  on  the 
part  of  the  plaintifTs  for  the  assessment  of 
damages  on  the  supersedeas  bond.  It  cer- 
tainly would  have  been  the  better  practice 
for  the  plaintiff  to  have  given  the  defendants, 
each  and  all  of  them,  reasonable  notice  of 
such  intended  action.  It  may  have  been  held 
that.  If  the  court  had  finally  determined  that 
it  had  Jurisdiction,  still  within  his  discretion, 
on  account  of  the  failure  to  give  reasonable 
notice  to  said  defendants,  or  for  other  grounds 
assigned  in  the  motion  for  a  new  trial,  might 
have  proceeded,  within  his  discretion,  to 
grant  a  new  trial.  The  fact  that  he  assigned 
a  ground  for  granting  it  certainly  does  not 
make  It  any  more  a  final  Judgment  It  is 
not  necessary  for  this  court  to  determine 
whether  or  not  the  court  below  would  have 
Jurisdiction  in  said  matter.  The  proper  way 
to  raise  that  question  is  to  give  the  defend- 
ants, including  the  sureties,  reasonable  no- 
tice that  it  would  move  for  the  impaneling  of 
the  Jury  for  the  assessment  of  damages,  and, 
if  the  court  then  declined  to  take  Jurisdic- 
tion, and  plaintltr  has  no  other  adequate  rem- 
edy of  relief,  then  mandamus  would  be  its 
proiTcr  course.  Life  Ins.  Co.  of  N.  X.  v.  Ilelrs 
of  Wilson,  8  Pet.  (U.  S.)  291,  8  L.  Ed.  049 ; 
Lawson  v.  Moore,  44  Ala.  274;  Hlgglns  v. 
Brown  (decided  at  this  term,  but  not  yet  of- 
ficially reported)  94  Pac.  708.  The  case  of 
Weller  v.  Western  State  Bank,  18  Okl.  478, 
90  Pac.  877,  has  no  application  to  this  case, 
as  that  arose  under  the  laws  of  the  territory 
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of  Oklahoma,  and  section  4733,  Wilson's  Rev. 
&  Ann.  St  1903,  of  Oklahoma,  provides: 
"The  Supreme  Court  may  reverse,  vacate  or 
modii^  the  Judgment  of  the  district  court, 
for  errors  appearing  on  the  record,  and  In  the 
reversal  of  such  judgment  or  order,  may  re- 
verse, vacate  or  modify  any  Intermediate  or- 
der Involving  the  merits  of  the  action,  or  any 
portion  thereof.  The  Supreme  Court  may 
also  reverse,  vacate  or  modify  any  of  the 
'  following  orders  of  the  district  court,  or  a 
Judge  thereof :  First,  A  final  order.  Second, 
An  order  that  grants  or  refuses  a  continu- 
ance; discharges,  vacates  or  modifies  a  pro- 
visional remedy;  or  grants,  refuses,  vacates 
or  modifies  an  injunction ;  that  grants  or  re- 
fuses a  new  trial ;  or  that  confirms  or  refuses 
to  confirm,  the  report  of  a  referee;  or  that 
sustains  or  overrules  a  demurrer.  Third,  An 
order  that  Involves  the  merits  of  an  action, 
or  some  part  thereof." 

It  will  be  observed  that  under  the  territory 
•of  Oklahoma  the  Supreme  Court  of  that  terri- 
tory was  especially  empowered  to  vacate, 
modify,  or  reverse  an  order  refusing  or  grant- 
ing a  new  trial.  The  writ  of  error  Is  dis- 
missed.   All  of  the  Justices  concurring. 


1(20  Okl.  «34) 

ZISKA  V.  ZISKA  et  al. 
<SQpreme  Court  of  Oklahoma.    April  13,  1908.) 

1.  Pbaudolent  Conveyances  —  Statute  of 
Limitations. 

In  the  absence  of  laches,  in  obtaining  judg- 
ment, a  suit  to  set  aside  a  conveyance  as  fraud- 
ulent bexun  within  two  years  after  recovery  of 
«ucb  judgment  is  not  barred  by  virtue  of  the 
provisions  of  section  4210,  Wilson's  Rev.  & 
Ann.  St.  Okl.  1903,  which  provides  that  actions 
for  relief  on  the  ground  of  fraud,  can  only  be 
'brought  within  two  years  after  the  discovery. 
And  this  notwithstanding  the  fact  that  the  con- 
veyance in  question  was  made  more  than  two 
years  prior  to  the  institution  of  such  suit.  Plain- 
tiff's cause  of  action  does  not  accrue  until  recov- 
ery of  a  judgment. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  24,  Fraudulent  Conveyances,  g  733.] 

2.  Creditobs'  Snrx— Scfficienct  of  Aixeoa- 

TIONS. 

Where  an  attachment  is  levied  upon  real 
estate  as  the  property  of  a  nonresident  defend- 
ant, although  title  to  the  same  stands  in  the 
name  of  another,  the  attaching  creditor  acquirP9 
«  lien  upon  any  interest  debtor  may  have  in  such 
land,  which  he  may  enforce  after  judgment,  in  a 
suit  in  the  nature  of  a  creditors'  bill,  and  in 
such  a  case  the  petition  need  not  aver  execution 
issued  and  returned  nulla  bona ;  it  being  suffi- 
cient to  aver  in  appropriate  language  the  lack 
of  any  other  available  assets. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  14,  Creditors'  Suit,  {  161.] 

3.  Trial— Demubber  to  Evidence. 

A  demurrer  to  the  evidence  admits  all  the 
facts  which  the  evidence  in  the  slightest  degree 
tends  to  prove,  and  all  the  inferences  or  con- 
clusions which  may  lie  reasonably  and  logically 
drawn  from  the  evidence.  On  a  demurrer  to 
the  evidence  the  court  cannot  weigh  conflicting 
evidence,  but  will  treat  the  evidence  as  with- 
drawn which  is  most  favorable  to  the  demurrer. 
[Ed.  Note.— For  cases  in  point,  see  Cent  Die. 
vol.  46,  Trial,  K  352-304.] 

Dunn,  J.,  dissenting  in  ipart. 
(Syllabus  by  the  Court) 


Error  from  District  Court,  Canadian  Coun- 
ty;   C.  F.  Irwin,  Trial  Judge. 

Action  by  Katherine  Ziska  against  F.  R. 
Zlska  and  F.  M.  Ziska.  Judgment  for  de- 
fendants, and  plaintiff  brings  error.  Re- 
versed. 

November  4,  1903,  Katherine  Ziska,  plain- 
tiff below,  and  plaintiff  la  error  here,  se- 
cured a  judgment  for  $1,700  in  the  district 
court  of  Lancaster  county.  Neb.,  against 
Frank  R.  Ziska,  her  husband,  in  a  suit  for 
divorce  and  alimony.  On  Septemt>er  7,  1904, 
she  instituted  a  suit  on  said  Judgment  in  tlie 
district  court  of  Canadian  county,  Okl.,  suing 
out  an  attachment  <w  a  quarter  section  of 
land  described  as  tlie  N-  W.  %  of  section  17, 
township  12,  range  6  W.,  at  I.  M.,  and  on  the 
trial  of  the  cause  on  November  21,  1904,  se- 
cured Judgment  against  Frank  R.  Ziska  in  the 
sum  of  $1,834,  In  which  the  attachment  was 
sustained  and  the  land  ordered  sold  as  re- 
quired by  law.  On  January  6,  1905,  she  filed 
this  suit  In  the  district  court  of  Canadian 
county  against  Frank  R.  Ziska  and  F.  M. 
Ziska.  The  amended  petition  alleges  that  .in 
April,  1880,  plaintiff  and  defendant  Frank  B. 
Ziska  were  married  and  lived  and  cohabited 
together  until  about  the  1st  day  of  Novemt)^, 
1901,  at  which  time  defendant  abandoned 
her ;  that  on  the  27th  day  of  July,  1903,  site 
instituted  an  action  for  divorce  and  alimony, 
in  which  case  on  the  4th  day  of  November, 
1903,  Judgment  was  rendered  for  an  absolute 
divorce  and  for  $1,700  alimony;  that  the  said 
Judgment  has  become  final ;  that  on  the  7tb 
day  of  September,  1904,  plaintiff  instituted 
her  action  in  the  district  court  of  Canadian 
county  against  Frank  R.  Zlska  on  the  Judg- 
ment above  mentioned,  and  caused  an  attach- 
ment to  be  issued  and  levied  on  the  land, 
and  that  on  the  2l8t  day  of  November,  1904, 
by  the  consideration  of  the  said  court,  slie 
secured  a  Judgment  against  Frank  R.  Ziska 
in  the  sum  of  $1,834  and  costs  of  suit  and  an 
order  that  said  attachment  be  sustained  and 
the  land  sold  as  required  by  law  to  satisfy 
the  said  Judgment;  that  on  the  12th  day  of 
August,  1893,  while  plaintiff  and  defendant 
Frank  R.  Zlska  were  living  together  as  hus- 
band and  wife,  they  purchased  the  snid  land, 
which  was  paid  out  of  the  separate  estate  of 
this  plaintiff,  and  the  legal  title  to  said  lands 
taken  In  the  name  of  the  defendant  Frank  R. 
Zlska ;  that  on  November  90,  1901,  and  after 
the  abandonment  of  the  plaintiff  by  defend- 
ant, a  deed  was  made  by  the  said  Frank  R. 
Zlska  to  his  brother,  which  purported  to  con- 
vey to  the  said  brother,  F.  M.  Ziska,  the  tract 
of  land  in  question,  and  the  said  deed  was 
recorded  In  the  office  of  the  register  of  deeds 
of  Canadian  county  on  the  12th  day  of  De- 
cember, 1901 ;  that  the  said  deed  so  made  as 
aforesaid  was  made  by  the  said  Frank  R. 
Zlska,  without  consideration,  and  with  the  in- 
tent that  the  said  F.  M.  Zlska  should  hold 
said  land  in  trust  for  the  said  Frank  R.  Zis- 
ka, and  for  his  use  and  benefit,  and  with  the 
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intent  and  design,  to  hinder,  defraud,  and 
delay  the  plaintiff  of  her  Interest  In  said  land 
in  securing  support  and  maintenance  from 
defendant,  and  hinder,  defraud,  and  delay 
plaintiff  from  collecting  any  Judgment  for 
alimony  -which  might  be  awarded  her  there- 
after; that  said  F.  M.  Zlska  paid  nothing 
for  said  land;  that  said  F.  M.  Zlska  has  at 
all  times  been  a  resident  of  the  state  of  Ne- 
braska, and  never  took  possession  of  said  land 
or  resided  upon  and  cultivated  the  same  nor 
claimed  ownership  thereof,  and  defendant 
Frank  R.  Zlska  has  at  all  times  prior  to  the 
filing  of  this  action  claimed  to  tie  the  owner 
of  said  land ;  "that  the  defendant  Frank  R. 
Ziska  Is  insolvent,  and  has  been  at  all  times 
since  the  1st  day  of  December,  1901,  and  has 
no  property  subject  to  execution  out  of  which 
plaintiff  can  make  her  Judgment  except  the 
land  heretofore  described;  that  said  deed 
from  Frank  R.  Ziska  to  F.  M.  Zlska  to  said 
land  is  an  obstruction  to  the  process  of  this 
court,  and  hinders  and  delays  plaintiff  in  the 
collection  of  her  said  Judgment  rendered  in 
this  court  on  the  21st  day  of  November,  1904." 
Defendants'  petition  was  followed  by  a  pray- 
er for  a  Judgment  canceling  said  deed  and 
tor  costs  of  suit  To  this  the  defendant  F. 
U.  Zlska  filed  a  demurrer,  setting  out,  among 
other  things,  that  the  petition  showed  on  its 
face  that  it  did  not  state  facts  sufficient  to 
constitute  a  cause  of  action  in  favor  of  plain- 
tiff and  against  the  defendant.  This  demur- 
rer was  overruled,  to  which  defendant  re- 
served an  exception.  He  thereafter  filed  an 
answer  denying  every  material  allegation  in 
plaintiff's  petition,  admitting  the  suit  in  which 
plaintiff  secured  a  Judgment  and  attachment, 
which  are  the  basis  of  this  suit,  but  averring 
that  the  defendant  F.  M.  Ziska  was  not  a 
IMrty  to  said  suit,  and  that  no  summons  was 
ever  served  on  him,  nor  was  he  given  any 
notice  of  the  pendency  of  the  said  suit,  and 
that  none  of  his  rights  were  litigated  there- 
in; that  he  was  the  owner  in  fee  simple  of 
the  land  above  set  forth,  and  has  been  ever 
since  the  30th  day  of  November,  1901,  and 
tliat  the  levy  of  said  attachment  on  said  land 
was  an  apparent  cloud  upon  the  title.  This 
answer  was  followed  by  a  prayer  asking  the 
court  to  render  Judgment  in  his  favor,  declar- 
ing the  title  to  said  premises  to  be  in  him, 
free  and  clear  of  any  incumbrances,  lien,  or 
cloud  caused  by  said  suit.  Judgment,  or  at- 
tachment. Frank  R.  Zlska  made  no  defense 
or  appearance  in  this  case.  On  the  trial  to 
the  court,  a  demurrer  was  sustained  to  the 
evidence  to  which  plaintiff  excepted,  and  the 
case  is  before  us  on  petition  in  error  and 
case-made. 

W.  M.  Wallace,  for  plaintiff  in  error.  Noff- 
■Inger  &  Hindi,  for  defendant  in  error  F.  M. 
Ziska. 

DUNN,  J.  (after  stating  the  facts  as 
above).  Under  the  fncts  in  this  case  as  dis- 
closed by  the  record  and  the  briefs  of  the 


parties,  two  propositions  are  raised  for  the 
consideration  of  this  court.  Plaintiff  apiieals 
from  a  Judgment  of  the  district  court  sus- 
taining a  demurrer  to  the  evidence,  and  hold- 
ing It  insufficient  to  support  the  allegations 
of  the  petition,  and  argues  at  length  the  ele- 
ments of  fraud  which  it  Is  contended  are  dis- 
closed by  the  conveyance  of  the  land  attach- 
ed. Defendant  in  error  Joins  issue  In  his 
brief  on  this  subject,  and.  In  addition  there- 
to, contends  that  the  petition  shows  on  its 
face  that  the  cause  of  action  Is  barred  by 
the  statute  of  limitation  by  virtue  of  para- 
graph 4216,  2  Wilson's  Rev.  &  Ann.  St 
1903,  which  provides:  "Civil  actions  other 
than  for  the  recovery  of  real  property,  can 
only  be  brought  within  the  following  periods, 
after  the  cause  of  action  shall  have  accrued, 
and  not  afterwards:  *  •  •  Within  two 
years  ♦  ♦  •  an  action  for  relief  on  the 
ground  of  fraud — ^the  cause  of  action  in  such 
case  shall  not  l>e  deemed  to  have  accrued  un- 
til the  discovery  of  the  fraud."  And,  second, 
that  the  petition  of  plaintiff  is  insufficient  to 
sustain  her  cause  of  action,  for  that  there 
is  no  allegation  that  an  execution  isued  on 
the  Judgment  procured  in  Canadian  county 
or  elsewhere,  and  a  return  nulla  bona,  prior 
to  the  beginning  of  this  suit  to  set  aside  this 
alleged  fraudulent  conveyance.  We  will  first 
discuss  the  legal  propositions  In  the  order 
here  stated. 

The  deed  which  It  is  sought  to  have  an- 
nulled was  made  on  November  30,  1901.  The 
suit  In  this  case  was  begun  on  the  6th  day  of 
January,  1905,  and  It  must  be  conceded,  un- 
der the  petition  filed,  that  If  the  construction 
of  the  statute  invoked  by  defendant  is  made 
applicable  to  this  class  and  character  of  ac- 
tions, then  the  cause  of  action  Is  barred,  for 
there  is  no  allegation  of  a  discovery  which 
would  take  it  out  of  its  operation.  As  ap- 
pears in  the  statement  of  facts,  the  basis  of 
the  claim  which  plaintiff  makes  against  her 
husband  to  defeat  the  collection  of  which  the 
deed  Is  charged  to  have  been  made  is  the 
Judgment  secured  by  her  in  Nebraska  In  No- 
vember, 1903.  On  this  Judgment,  on  the  7th 
of  September,  1904,  she  filed  her  suit  in  the 
district  court  of  Canadian  county,  and  on  the 
21st  of  November  following  secured  a  Judg- 
ment sustaining  an  attachment  upon  this 
tract  of  land,  and  the  suit  In  this  case  was 
Instituted  in  the  January  following.  Defend- 
ant, in  support  of  his  theory,  cites  the  cases 
of  Amett  V.  Coffey,  1  Colo.  App.  84,  27  Pac. 
614;  Fox  V.  LIpe,  14  Colo.  App.  258,  69  Pac. 
850;  Wood  v.  Carpenter,  101  U.  S.  135,  25 
L.  Eld.  807.  An  inspection  of  the  cases  from 
Colorado  shows  that  in  neither  of  them 
plaintiff  had  any  lien  on  the  property  sought 
to  be  subjected  to  the  payment  of  his  Judg- 
ment, and  the  reasoning  of  the  court  vlrtnal- 
ly  places  Its  decision  on  this  ground.  The 
United  States  case  is  not  in  point,  as  It  does 
not  deal  with  this  question.  In  that  case 
Carpenter,  the  defendant,  fraudulently  trans- 
ferred his  property  to  jveclude  Wood,  the 
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plaintiff,  from  subjecting  It  to  the  payment 
of  certain  Judgments  be  held  against  blm. 
Insisting  tbat  he  was  entirely  without  funds, 
and  that  bis  son-in-law  would  relieve  blm 
of  these  Judgments  by  paying  50  cents  on  the 
dollar  for  them,  defendant  induced  the  plain- 
tiff to  sell  the  same  at  this  reduced  rate. 
Thereafter  Carpenter  secured  title  to  bis 
property  holding  it  in  bis  own  name,  and 
Wood  brought  this  suit  setting  up  the  mis- 
representatious  and  fraud  practiced  on  b!m 
which  Induced  him  to  part  title  to  bis  Judg- 
ments at  50  per  centum  of  their  face  value. 
The  suit  was  brought  to  recover  damages 
for  this  deceit,  and  was  not  to  set  aside  a 
fraudulent  conveyance.  Hence  it  does  not 
apply  to  the  ease  at  bar.  Our  Investiga- 
tion discloses,  however,  that  the  authorities 
are  not  altogether  in  harmony  upon  the  ques- 
tion of  whether  or  not  the  statute  of  limita- 
tions relating  to  fraud  and  its  discovery  ap- 
ply In  this  character  of  cases,  but  It  is  our 
Judgment  that  the  better  courts  and  the  bet- 
ter reasoning  both  bold  in  reason  and  prin- 
ciple correctly  In  denying  such  application. 
A  debtor  about  to  be  subjected  to  a  suit  or 
to  the  payment  of  claims  of  his  creditors 
could  very  frequently  long  prior  to  the  time 
when  demand  could  be  made  upon  him  trans- 
fer all  of  ills  property,  bring  notice  thereof 
to  plaintiff,  and  after  the  expiration  of  the 
statute  of  limitations  relating  to  fraud,  and 
the  claims  of  bis  creditors  had  matured, 
plead  the  statute  and  It,  thereby.  Instead  of 
tieing  a  salutary  one  for  the  prevention  of 
fraud,  would  prove  its  most  potent  safeguard. 
We  hold  that  in  this  class  of  cases  the  stat- 
ute of  limitations,  which  provides  tbat  ac- 
tions for  relief  on  the  ground  of  fraud  can 
only  be  brought  within  two  years  after  the 
cause  of  action  shall  accrue  or  the  discovery 
of  the  fraud,  does  not  apply  in  actions  to 
set  aside  deeds  In  fraud  of  judgment  cred- 
itors where  the  plaintiff  has  not  been  guilty 
of  such  laches  in  securing  his  Judgment  as 
would  render  it  inequitable  to  entertain  his 
suit;  tbat  is,  the  statute  will  not  be  held  to 
begin  to  run  at  the  time  of  the  conveyance  or 
the  discovery  tliereof,  but  at  the  time  of  se- 
curing the  judgment,  as  this  is  the  date  of 
the  accrual  of  plaintiff's  cause  of  action. 

The  proposition  Involved  is  most  clearly 
considered  In  the  case  of  Mlckle  v.  Walraveu, 
92  Iowa,  423,  60  N.  W.  6.'i3.  In  tbat  case  the 
fraudulent  conveyance  was  made  18  years 
prior  to  the  time  plaintiff  secured  Judiiment 
uiton  bis  original  claim  which  was  made  the 
basis  of  his  suit  to  set  aside  the  conveyance, 
and,  tiiough  the  court  held  that,  owing  to  the 
laches  of  plaintiff,  be  could  not  recover,  its 
reasoning  upon  the  question  involved  in  this 
case  is  worthy  of  note,  and  in  our  judgment 
correctly  states  tlie  law.  "it  has  frequently 
been  held  by  this  court  that  the  record  of  a 
deed  Is  notice  to  the  world  of  its  contents, 
and  that,  where  a  deed  which  is  fraudulent 
as  against  creditors  is  spread  upon  the  i)ublic 
records,  notice  to  the  world  ia  given  of  its 


character,  or  at  least,  sufficient  Information 
is  conveyed  thereby,  in  the  absence  of  special 
circumstances,  to  put  creditors  upon  inquiry 
as  to  Its  contents  and  character.  Gebhard  v. 
Sattler,  40  Iowa,  152;  Bishop  v.  Knowles,  53 
Iowa,  2C8,  5  N.  W.  139;  Gardner  v.  Cole,  21 
Iowa,  205;  Hawley  v.  Page,  77  Iowa,  239, 
42  N.  W.  193,  14  Am.  St.  Rep.  275 ;  lAlrd  v. 
Kilboume,  70  Iowa,  83,  30  N.  W.  9;  Francis 
V.  Wallace,  77  Iowa,  373,  42  X.  W.  323.  Fol- 
lowing these  ca.scs,  we  must  bold  tbat  plain- 
tiff discovered  the  fraud  In  these  conveyances 
at  the  time  they  were  recorded.  At  the  time 
of  the  discovery  of  the  fraud,  however,  plain- 
tlflTs  right  of  action  bad  not  accrued.  Be- 
fore he  could  Institute  his  action  to  subject 
the  land  to  the  payment  of  his  claim,  be 
must  have  had  a  Hen  upon  It  either  by  at- 
tachment or  Judgment  Clark  v.  Raymond, 
84  Iowa,  251,  50  X.  W.  IOCS;  Faivre  v.  Gill- 
man,  84  Iowa,  573,  51  X.  W.  46;  Gwyer  v. 
Figgins,  37  Iowa,  517;  Gordon  v.  Worthloy, 
48  Iowa,  429 ;  Pearson  v.  Maxfleld,  51  Iowa, 
76,  50  X.  W.  77;  Miller  v.  Dayton,  47  Iowa. 
312;  Taylor  v.  Branscorabe,  74  Iowa,  534,  38 
X.  W.  400.  As  plaintiff's  cause  of  action  did 
not  accrue  until  he  obtained  his  Judgment  on 
September  15,  1891,  the  statute  did  not  begin 
to  run  until  tbat  time,  although  be  had  knowl- 
edge of  the  fraud  which  be  complains  was 
perpetrated  nearly  18  years  before;  and,  as 
he  commenced  this  suit  within  a  few  mouths 
after  he  recovered  his  Judgment,  the  action, 
strictly  speaking,  is  not  barred.  This  Is  the 
holding  In  other  states  under  similar  stat- 
utes. Gates  V.  Andrews,  37  X.  Y.  657,  97  Am. 
Dec.  764;  Compton  v.  Perry,  23  Tex.  414; 
Eyre  v.  Beebe,  28  How.  Prac.  (X.  Y.)  333; 
Reynolds  v.  Lansford,  10  Tex.  286;  Bump, 
Fraud.  Conv.  (2d  Ed.)  p.  547 ;  Wilson  v.  Bu- 
chanan, 7  Grat  (Va.)  334,  and  authorities 
cited."  In  addition  to  the  authorities  cited, 
we  call  attention  to  the  holding  of  the  courts 
in  the  following  cases,  all  of  which  support 
the  proposition:  Wagner  v.  Law,  3  Wash. 
500,  28  Pac.  1109,  29  Pac.  927,  15  L.  R.  A. 
784,  28  Am.  St.  Rep.  56;  Stewart  v.  Thomp- 
son et  al.,  32  Cal.  261;  Brown  v.  Campbell, 
100  Cal.  035,  35  Pac.  433,  38  Am.  St  Rep. 
314;  Ohm  v.  Superior  Court  of  San  Fran- 
cisco, 85  Cal.  545,  26  Pac.  244,  20  Am.  St 
Rep.  245;  Black  well  v.  Hatch,  13  Okl.  169, 
73  Pac.  9.33 ;  Gates  v.  Andrews  et  al.,  37  X. 
Y.  657,  97  Am.  Dec.  764 ;  Watklns  v.  Wllholt 
(Cal.)  .",5  Pac.  646;  Rounds  &  James  v.  Green, 
29  Minn.  1.^9.  12  X.  W.  454;  Abbey  et  al.  ▼. 
Commercial  Bank  of  Xew  Orleans,  31  Miss. 
434;  Richardson  v.  Mounoe,  19  S.  C.  477.  In 
the  case  of  Brown  v.  Campbell,  supra,  the  Su- 
preme Court  of  the  state  of  California  says: 
"Statute  of  limitations  In  an  action  to  sub- 
ject property  fraudulently  conveyed  to  the 
payment  of  plaintiff's  Judgment  does  not  be- 
gin to  run  at  the  date  of  such  conveyance, 
but  only  on  the  recovery  of  the  Judgment,  be- 
cause until  it  was  obtained  plaintiff  had  no 
cause  of  action."  This  case  was  similar  to 
the  case  at  bar,  in  that  plaintiff  began  bis 
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suit  against  the  defendant,  wbo  was  a  non- 
resident, by  attaching  real  property  which 
bad  been  conveyed  to  an  alleged  fraudulent 
grantee,  basing  liis  action  upon  a  foreign 
judgment  and  securing  service  by  publication. 
Tile  contention  of  tbe  defendant  was  that 
the  statute  of  limitations  had  run  on  the  ac- 
tion, and  tbe  court  said,  in  considering  the 
proposition:  'The  cause  of  action  stated  in 
the  cross-complaint  Is  not  barred  by  either 
section  343  or  subdivision  4  of  section  338  of 
the  Code  of  Civil  Procedure.  The  defendant's 
cause  of  action  to  subject  the  fund  in  con- 
troversy, or  the  property  from  which  it  was 
derived,  to  the  payment  of  the  indebtedness 
due  to  him  from  Joseph  Brown,  did  not  ac- 
crue at  tbe  date  of  the  alleged  fraudulent  con- 
veyance, but  only  when  he  obtained  a  Judg- 
ment against  bis  debtor  upon  which  an  execu- 
tion would  issue  in  this  state.  Tbe  general 
rule  as  to  tbe  time  when  a  creditor  acquires 
the  right  to  maintain  an  action  to  set  aside 
a  fraudulent  conveyance  made  by  his  debtor 
is  thus  stated  at  page  522  (2d  Ed.)  Bump  on 
Fraudulent  Conveyances:  *No  creditor  can 
be  said  to  be  delayed,  hindered,  or  defrauded 
by  any  conveyance  until  some  property  out 
of  which  he  has  a  specific  right  to  l>e  satis- 
fied is  withdrawn  from  his  reach  by  a  fraud- 
ulent conveyance.  Such  specific  right  does 
not  exist  until  he  has  bound  the  property  by 
Judgment,  or  by  Judgment  and  execution,  as 
tbe  case  may  be,  and  has  shown  that  he  is 
defrauded  by  the  conveyance  in  consequence 
of  not  being  able  to  procure  satisfaction  of 
his  debt  in  a  due  course  of  law.  Then,  and 
then  only,  he  acquires  a  specific  right  to  be 
satisfied  out  of  the  property  conveyed,  and 
shows  that  he  is  a  creditor,  and  is  delayed, 
hindered,  and  defrauded  by  the  conveyance.' 
In  accordance  with  this  rule,  it  has  l)een  held 
in  this  state  that  the  statute  of  limitations 
does  not  begin  to  run  against  such  an  action 
by  a  creditor  until  he  has  obtained  such  a 
Judgment  against  his  debtor,  because  until 
then  be  has  no  right  of  action.  Forde  v. 
Exempt  Fire  Ins.  Co.,  50  Cal.  302;  Ohm  t. 
Superior  Court,  85  Cal.  545,  26  Pac.  244,  20 
Am.  St.  Rep.  245."  The  case  of  Blackwell 
V.  Hatch,  supra,  was  one  Involving  practically 
the  same  proposition  as  Is  Involved  In  the 
case  at  bar.  In  it  appeal  was  made,  as  here, 
to  the  statute  of  limitations.  The  facts  were: 
September  18,  1895,  A.  J.  Blackwell  conveyed 
by  warranty  deed  certain  real  estate  in  Kay 
county  to  his  wife.  Thereafter,  on  the  14th 
of  March,  1808,  tw»  years  and  a  half  after 
the  conveyance.  Hatch  began  his  action  in 
which  he  secured  Judgment  against  A.  J. 
Blackwell.  Suit  was  brought  with  thus  Judg- 
ment as  a  basis  to  set  aside  the  deed  from 
Blackwell  to  his  wife,  subjecting  the  land 
to  the  payment  of  Hatch's  Judgment.  Execu- 
tion was  issued  and  returned  nulla  bona. 
On  tbe  case  being  appealed  to  the  Supreme 
Court,  its  holding  was:  "It  Is  true  that  more 
than  two  years  elapsed  from  tbe  conveyance 
of  the  land  to  Rosa  Blackwell  until  the  com- 
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mencement  of  this  action;  but  in  a  case  like 
the  one  now  under  consideration  it  does  not 
necessarily  follow  that  the  cause  of  action 
accrued  at  the  time  of  tbe  fraudulent  con- 
veyance, or  even  from  the  discovery  of  the 
fraud.  It  Is  a  common  expression  that  the 
statute  of  limitation  runs  from  the  discovery 
of  the  fraud,  and  that  is  the  general  rule. 
But,  like  all  general  rules,  it  has  its  excep- 
tions. For  Instance,  suppose  that  A.  holds  a 
note  against  B.,  which  will  mature  in  four 
years,  and  B.  fraudulently  conveys  all  of  his 
property  to  a  third  person,  to  defraud  A. 
Tbe  statute  will  not  run  against  A.  before 
the  maturity  of  his  note,  because  he  would 
not  be  entitled  to  Judgment  in  a  court  of  law 
before  that  time ;  and  a  creditors'  bill  cannot 
be  maintained  until  after  Judgment  Is  re- 
covered on  the  debt  in  a  court  of  law,  and  an 
execution  returned,  'No  property  found.' 
Counsel  for  appellant  assume  that  tbe  stat- 
ute begins  to  run  as  soon  as  the  fraudulent 
act  is  committed.  This  is  not  always  true, 
as  before  stated.  At  any  rate,  tbe  commis- 
sion or  even  the  discovery  of  the  fraud  does 
not  start  the  statute  to  running,  unless  under 
conditions  then  existing  a  creditor's  cause  of 
action  accrues.  It  is  true  that  in  many  cases 
the  cause  of  action  accrues  when  the  fraud 
is  discovered,  or  when  a  party  is  in  law 
chargeable  with  notice  thereof;  but  In  a  case 
like  this  one  the  statute  commences  to  run 
when  an  execution  is  returned  nulla  bona, 
and  not  from  the  date  of  the  fraudulent  con- 
veyance. In  other  words,  equity  will  not 
reach  out  and  collect  a  debt  until  the  party 
has  exhausted  his  remedy  in  a  court  of  law. 
It  was  the  duty  of  Hatch  to  commence  suit 
on  his  claim  against  A.  J.  Blackwell  when 
due,  and  to  collect  the  same  in  the  ordinary 
way.  If  possible.  This  he  did,  and  found  that 
the  debtor  had  no  property  out  of  which  it 
could  be  made.  He  was  then  entitled  to 
commence  this  action  within  two  years  after 
the  execution  was  returned,  for  his  cause  of 
action  at  that  moment  accrued.  In  other 
words,  he  could  not  maintain  a  creditors' 
bill  before  the  execution  was  returned,  but  he 
could  at  any  time  within  two  years  there- 
after bring  such  action.  A  cause  of  action 
is  deemed  to  accrue  at  the  earliest  moment 
when  a  creditor  can  commence  the  particular 
action."  Hence  it  must  follow  that  in  this 
case  the  contention  of  defendant  that  the 
statute  of  limitations  had  run,  and  that  tbe 
action  was  barred  thereby,  cannot  be  sus- 
tained. 

The  next  proposition  to  which  our  atten- 
tion is  invited  is  that  the  petition  is  Insuf- 
ficient, because  it  falls  to  aver  that  plalntlfF 
had  execution  issued  on  her  Judgment  and  re- 
turned unsatisfied.  In  the  case  last  cited, 
and  from  which  we  have  quoted,  it  will  be 
noted  that  the  court  In  discussing  tbe  ques- 
tion of  the  statute  of  limitations  Inddently 
states  that  "a  creditors'  bill  cannot  be  main- 
tained until  after  Judgment  Is  recovered  on 
tbe  debt  In  a  court  of  law,  and  an  execution 
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returned,  'No  property  found.'  "  This  expres- 
sion was  simply  applying  the  law  to  the  facts 
of  that  case,  and  a  holding  that  the  two-year 
statute  of  limitations  began  to  run  on  the 
date  of  the  return  of  this  execution  which  had 
been  taken  out  and  returned  without  satis- 
faction, and  not  of  the  date  of  the  conveyance 
or  Its  discovery.  Taylor  v.  Bowker,  111  U.  S. 
110,  4  Sup.  Ct.  397,  28  L.  Ed.  308.  The  de- 
fendant In  support  of  his  contention  cites  the 
following  authorities:  Watklus  v.  TVllholt 
(Cal.)  33  Pac.  646;  Chandler  v.  Colcord,  1 
Okl.  260.  32  Pac.  330 ;  Taylor  v.  Bowker,  111 
U.  S.  110.  4  Sup.  Ct.  397,  28  L.  Ed.  368 ;  Ad- 
Blt  V.  Butler,  87  N.  T.  585 ;  Vemer  v.  Downs, 
13  S.  C.  449 ;  Burdsall  v.  Waggoner.  4  Colo. 
250;  Botcher  v.  Berry,  6  Mont.  448.  13  Pac. 
45.  The  ease  of  Watklns  v.  Wllhoit.  supra, 
was  a  California  case,  and  an  Investigation 
of  the  facts  and  of  the  opinion  will  show,  as 
do  many  other  cases  where  the  question  has 
been  raised,  that  the  exhaustion  of  piaintifT's 
legal  remedy  may  be  shown  by  an  allegation 
that  the  debtor  has  had  execution  Issued  and 
returned  nulla  bona ;  but  does  not  bold  that 
this  is  the  only  way  in  which  it  may  be  made 
to  appear,  for  In  this  case  an  execution  had 
been  issued  and  returned  without  satisfac- 
tion, and  the  court  holding  on  this  point  said: 
"It  is  essential  to  the  cause  of  such  an  action 
that  the  plaintiff  should  have  exhausted  his 
remedy  at  law,  otherwise  a  court  of  equity 
has  no  jurisdiction  of  the  creditors'  bill  (3 
Pom.  Eq.  Jur.  art.  1415),  and  the  fact  that 
an  execution  has  been  returned  nulla  bona 
Is  conclusive  that  the  legal  remedy  has  been 
exhausted" — which.  In  eftect,  simply  holds 
that  the  return  nulla  bona  of  the  execution  Is 
sufflclent  evidence  to  support  an  appeal  to 
the  equitable  side  of  the  court.  On  this  point 
the  Supreme  Court  of  that  state  said  in  the 
case  of  Harris  v.  Taylor  et  al.,  15  Cal.  348, 
the  plaintiff  must  show  in  order  to  be  entitled 
to  relief  at  the  hands  of  a  court  of  equity 
"that  he  has  been  deprived  of  his  remedy  at 
law,  and  Is  conii)elled  to  resort  to  etiuity  for 
relief.  If  the  debtor  has  other  property  which 
may  be  reached  by  the  ordinary  legal  reme- 
dies, a  court  of  equity  will  not  interfere.  It 
must  be  affirmatively  shown  that  such  reme- 
dies have  been  exhausted,  or  that  a  resort  to 
them  would  be  fruitless  and  unavailing" ;  In 
effect,  that  the  averment  that  there  was  no 
other  property  would  show  the  Inadetjuncy  of 
an  execution.  The  next  case  cited  is  the  case 
of  Chandler  v.  Colcord,  supra.  The  syllabus 
in  that  case  holds:  "To  enable  a  cre<litor  to 
assail  the  validity  of  a  chattel  mortgage  exe- 
cuted by  his  debtor,  he  must  not  only  obtain 
a  judgment,  but  also  a  valid  execution  against 
the  property  of  the  debtor."  The  force  of 
this  language  of  the  syllabus  Is  broken  when 
the  facts  are  considered  and  the  language 
used  by  the  court  in  the  rendition  of  the  opin- 
ion are  observed.  The  limitation  upon  the 
scope  of  the  syllabus  Is  shown  by  the  follow- 
ing paragraph:  "The  law  is  well  settled  that 
a  credltot   vrbo  has  no  lien  on  the  property 


covered  by  a  chattel  mortgage  cannot  be  per- 
mitted to  assail  the  validity  of  the  mortgage 
on  the  ground  that  It  was  made  with  intent 
to  hinder,  delay,  and  defraud  the  creditors 
of  the  mortgagors.  In  order  to  do  so,  be  must 
not  only  obtain  a  Judgment,  but  must  have  a 
valid  execution  against  the  property  of  the 
mortgagor."  This  case  Is  not  applicable  to 
the  facts  in  the  case  at  bar,  for  the  attach- 
ment sued  out  in  this  case  established  a  lien 
against  this  property  in  favor  of  the  plaintiff. 
The  case  of  Taylor  v.  Bowker,  supra,  from 
the  United  States  Supreme  Court,  is  not  In 
point  on  the  proposition  under  discussion.  At 
the  outset  of  the  opinion  Justice  Harlan  says : 
"The  only  point  seriously  In^sted  upon  In 
argument,  or  which  Is  necessary  to  be  consid- 
ered, is  that  this  suit  was  barred  by  limita- 
tion." The  question  In  the  case  was:  Did 
the  cause  of  action  accrue  at  the  time  of  the 
conveyance  or  transfer  of  the  property  In- 
volved, or  at  the  time  of  the  return  of  the 
execution,  which  was  Issued  on  the  judgment 
and  returned  unsatisfied?  The  case  arose  In 
Maine,  and  the  statute  of  limitations  of  that 
state  in  this  character  of  cases  Is  six  years. 
"The  judgment  against  the  company  was  en- 
tered more  than  six  years  before  the  com- 
mencement of  this  suit.  It  is  Insisted  that 
appellee's  cause  of  action  accrued  upon  the 
entry  of  the  judgment ;  while  It  Is  contended, 
in  behalf  of  appellee,  that  even  If  the  forego- 
ing limitation  has  any  application  In  a  suit 
in  equity,  brought  In  the  Circuit  Court  of  the 
United  States  by  a  citizen  of  another  state, 
his  cause  of  action  did  not  accrue  until  the 
return  of  execution  against  the  company, 
which  occurred  within  six  years  prior  to  this 
suit."  And  the  court  held  "that  the  complain- 
ant's cause  of  action  should  not  be  deemed  to 
have  accrued  until  the  return  of  the  execu- 
tion. Consequently  his  suit  was  not  barred 
by  the  llmitntion  of  six  years."  In  neither 
of  the  cases  Adsit  v.  Butler,  supra,  and  Ver- 
ner  v.  Downs,  supra,  does  It  appear  that 
plaintiff  sued  out  an  attachment  or  in  any 
other  manner  secured  a  lien  upon  the  specific 
property  which  it  was  alleged  had  been  fraud- 
ulently transferred,  and  which  It  was  sought 
to  subject  to  the  payment  of  the  judgment. 
The  question  of  the  effect  of  such  a  lien  was 
not  in  either  of  these  cases,  nor  was  It  con- 
sidered or  discussed  by  the  court,  and.  to  this 
extent,  they  are  not  authorities  In  the  case  at 
bar.  The  case  of  Burdsall  v.  Waggoner  (Colo.) 
supra,  simply  holds  that  a  party  to  maintain 
a  bill  of  this  character  "is  u.sually  required  to 
show  not  only  a  judgment  obtains,  but  an  ex- 
ecution sued  out  with  a  return  of  nulla  bona, 
or  that  the  writ  Is  unsatisfied  In  whole  or  In 
part";  and  then  states:  "But,  even  where 
such  return  Is  not  neces,sary,  the  complainant 
must,  by  proper  averment,  lay  sufllcient 
ground  for  the  relief  he  seeks  In  a  court  of 
equity.  The  bill  should  show,  not  only  that 
the  debtor  has  made  a  fraudulent  disposition 
of  his  property,  but  that  such  disposition  em- 
barrasses him  in  obtaining  satisfaction  of  his 
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debt  or  Judgment.  There  must  be  an  aver- 
mont  of  want  of  property  sufflclent  to  satisfy 
suph  debt  other  than  the  property  which  is 
allejjed  to  have  been  fraudulently  ponreyed; 
for.  If  there  be  other  property  suflBclent,  then 
the  resort  to  equity  is  unnecessary."  The 
ease  of  Botcher  v.  Berry,  supra,  Is  not  applica- 
ble. On  its  being  urged  upon  the  court  that 
the  suit  was  In  the  nature  of  a  creditors'  bill. 
It  said:  "But  there  Is  no  creditors'  bill  In 
this  case.  The  questions  discussed  at  the  bar 
do  not  arise.  Here  the  property  had  been 
seized.  It  was  In  the  possession  of  the  sher- 
iff, and  the  question  was:  Did  It  belong  to 
Botcher,  the  assignee,  or  to  McLean  &  Co., 
the  assignors?  It  was  not  necessary  to  wait 
until  the  claim  of  the  attaching  creditor  rip- 
ened Into  a  judgment,  and  the  return  of  an 
execution  unsatisfied,  before  this  question 
could  be  decided."  The  foregoing  are  the  au- 
thorities upon  which  defendant  relies  to  sus- 
tain the  proposition  that,  before  plaintiff 
could  sustain  her  action  In  this  case,  it  was 
necessary  that  she  have  an  execution  Issued 
upon  her  Judgment  and  a  return  of  the  same 
unsatisfied,  either  In  whole  or  In  part. 

A  numt>er  of  courts  hold,  as  Is  seen  by  some 
of  the  authorities  above  cited,  that  the  exe- 
cution and  its  return  unsatisfied  must  be 
pleaded,  or  facts  showing  insolvency  of  the  al- 
leged fraudulent  creditor  and  the  totat  ab- 
sence of  any  property  out  of  which  debtor  or 
creditor  may  secure  satisfaction  of  his  Judg- 
ment. Such,  also,  is  the  holding  by  the  Su- 
preme Courts  in  the  states  of  Missouri  and 
Iowa.  Turner  &  Knight  v.  Adams,  46  Mo. 
95;  Gwyer  v.  Flgglns  &  Figgins,  37  Iowa, 
517.  In  the  Iowa  case  the  court  states  in  the 
syllabus:  "A  court  of  equity  wlH  not  inter- 
fere to  annul  a  voluntary  conveyance  claim- 
ed to  be  fraudulent  as  against  Judgment 
creditors,  unless  the  insolvency  of  the  debtor 
is  shown  by  return  of  nulla  bona  or  other 
satisfactory  proof."  In  the  Missouri  case  the 
court  says:  "The  Judgment  creditor  must 
first  e.\haust  his  legal  remedies,  and  this  is 
usually  done  by  obtaining  judgment  and  exe- 
cution, with  return  of  nulla  bona.  But. 
where  it  is  shown  that  the  judgment  debtor 
is  Insolvent,  and  that  the  issue  of  an  execu- 
tion would  be  of  no  practical  utility.  Its  issue 
may  be  dispensed  with,  and  the  attaching 
cretlltor  may  resort  directly  to  chancery  for 
his  remedy  against  such  Judgment  creditor 
without  such  prior  proceedings."  This  Is 
also  the  rule  adopted  in  the  United  States 
Supreme  Court  as  declared  in  the  case  of 
Case  V.  Beauregard,  101  U.  S.  (588,  25  L.  Ed. 
1004:  "The  rule  is  a  familiar  one  that  a 
court  of  equity  will  not  entertain  a  case  for 
relief  where  the  complainant  has  an  adequate 
legal  remedy.  The  complaining  party  must 
therefore  show  that  he  had  done  all  that  he 
could  do  at  law  to  obtain  his  rights.  But, 
after  all,  the  judgment  and  fruitless  execu- 
tion are  only  evidence  that  his  legal  remedies 
have  l>een  exhausted,  or  that  he  Is  without 
remedy  at  law.    They  are  not  the  only  pos- 


sible means  of  proof.  The  necessity  of  re- 
sort to  a  court  of  equity  may  he  made  other- 
wise to  appear.  Accordingly  the  rule,  though 
general,  is  not  without  many  exceptions. 
Neither  law  nor  equity  requires  a  meaning- 
less form,  'Bona,  sed  imposslbilia  non  cogit 
lex.'  It  has  been  decided  that  where  it  ap- 
pears by  the  bill  that  the  debtor  is  insolvent, 
and  that  the  Issuing  of  an  execution  would 
be  of  no  practical  utility,  the  issue  of  an  exe- 
.cution  is  not  a  necessary  prerequisite  to  equi- 
table Interference.  Turner  v.  Adams,  46  Mo. 
95;  Postlewait  &  Creagnn  and  Keeler  r. 
Howes,  3  Iowa,  36.o;  Tit'outc  Bank  v.  Harvey, 
10  Iowa,  141;  Botsford  v.  Beers,  11  Conn.  369; 
Payne  v.  Sheldon,  63  Barb.  (N.  Y.)  169.  This 
is  certainly  true  where  the  creditor  has  a 
lien  or  a  trust  In  his  favor."  And  the  court 
in  the  syllabus  says:  "Whenever  a  creditor 
has  a  trust  In  his  favor,  or  a  Hen  upon  prop- 
erty for  the  debt  due  him,  he  may  go  Into 
equity  without  exhausting  his  remedy  at 
law."  Here,  again,  we  notice  that  the  neces- 
sity for  the  Issuance  of  an  execution  and  Its 
return  without  satisfaction  is  limited  to 
those  cases  where  there  is  no  trust  and  no 
lien  upon  the  specific  property  in  favor  of 
plaintiff.  The  attachment  which  plaintiff 
had  levied  upon  the  land  here  In  controversy, 
and  which  was  sustained  as  to  the  defendant, 
F.  R.  Zlska,  in  her  suit  against  him,  was  a 
Hen  upon  this  land,  and  reached  all  of  the 
right,  title,  or  interest  of  any  kind  in  and  to 
the  same  held  and  owned  by  him.  If  the 
conveyance  made  was  not  fraudulent,  but  in 
good  faith,  or  if  debtor  had  sufficient  other 
property  subject  to  execution  on  this  judg- 
ment, then  plaintiff  took  nothing  by  this  at- 
tachment; while,  on  the  other  hand.  If  the 
conveyance  was  fraudulent  and  there  was 
lacking  other  property,  it  was  void  as  to 
her,  and  she  was  entitled  to  have  the  land 
sold  and  all  of  the  rights  of  the  adverse  hold- 
er foreclosed,  and  the  avails  of  the  same  sub- 
jected to  the  payment  of  her  claim.  KImbro 
V.  Clark,  17  Neb.  403,  22  N.  W.  788;  Arper  v. 
Baze,  9  Minn.  108  (Gil.  98);  Westervelt  v. 
Hagge,  Gl  Neb.  647.  85  N.  W.  8.''.2,  54  L.  R.  A. 
a*?3;  McKlnney  v.  Bank,  104  111.  180;  Loving 
V.  Palro,  10  low^a,  282,  77  Am.  Dec.  108;  Tay- 
lor v.  Stone  &  Lime  Co.,  38  Kan.  547,  10  Pac. 
751.  The  Supreme  Court  of  the  state  of  Ne- 
t)raska  in  the  case  of  KImbro  v.  Clark,  supra, 
held  in  the  syllabus  as  follows:  "Where  an 
attachment  Is  levied  upon  real  estate  belong- 
ing to  a  nonresident  debtor,  or  which  It  is 
claimed  is  owned  by  him,  whether  held  in  his 
own  name  or  not,  the  attaching  creditor  ac- 
quires a  lien  upon  the  Interest  of  the  debtor, 
if  any,  in  the  land,  which  he  may  enforce  aft- 
er judgment  by  an  action  In  the  nature  of  a 
creditors'  bill.  Such  an  action  may  be  main- 
tained, even  though  the  original  judgment 
was  obtained  without  other  service  than  by 
publication  in  a  newspaper."  In  the  case  of 
Arper  v.  Baze,  supra,  the  court  said:  "A 
creditor  may  levy  an  attachment  upon  real 
estate  of  his  debtor  previously   transferred 
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with  intent  to  defraud  creditors,  and  thereby 
acquire  a  lien  on  the  property."  In  the  case 
of  McKinney,  Gilmore  &  Co.  t.  Bank,  supra, 
the  court  says  In  the  syllabus:  "Creditors 
have  the  right  to  treat  conveyances  of  their 
debtors  made  to  binder,  delay,  or  defraud 
them  as  void,  and  their  election  to  treat  them 
as  void  Is  shown  by  attaching  the  property 
so  conveyed,  and  such  attachments,  when  lev- 
ied, will  become  a  Hen  upon  the  proiperty  with 
the  same  effect  as  if  no  fraudulent  convey- 
ance had  been  made." 

The  question  now  presented  to  us,  since,  as 
we  have  seen,  the  existence  of  an  attach- 
ment upon  this  land  craated  a  lien  in  favoi 
of  plaintiff,  is  what  is  the  law  In  reference  to 
the  Issuance  of  an  execution  and  Its  return 
unsatisfied?  Is  this  necessary?  We  conclude 
from  an  examination  of  the  authorities  that 
it  is  not.  Level  Land  Company  v.  Slvyer,  112 
Wis.  442,  88  N.  W.  317;  Scanlan  v.  Murphy, 
51  Minn.  536,  53  N.  W.  799;  Francis  v.  Law- 
rence, 48  N.  J.  Eq.  508,  22  AU.  259;  Dawson 
V.  Sims,  14  Or.  561,  13  Pac.  506.  In  the  case 
of  Level  Land  Company  v.  Slvyer,  supra,  the 
court  says:  "One  having  a  specific  lien,  by 
Judgment  or  otherwise,  may  maintain  suit  to 
remove  fraudulent  or  Invalid  obstacles 
standing  in  the  way  of  Its  enforcement  with- 
out showing  issue  of  an  execution  and  re- 
turn thereof  unsatisfied."  In  the  case  of 
Francis  v.  Lawrence,  supra,  the  court  speaks 
as  follows:  "A  creditor  who  obtains  a  lien 
by  levy  of  attachment  on  lands  can  maintain 
a  creditors'  bill  to  set  aside  a  fraudulent  con- 
veyance thereof."  In  the  case  of  Dawson  v. 
Sims,  supra,  the  Supreme  Court  of  Oregon 
holds  that:  "The  lien  created  by  an  attach- 
ment duly  levied  upon  the  property  of  the 
debtor  is  a  sufficient  foundation  for  the  juris- 
diction of  a  court  of  equity  to  aid,  by  means 
of  a  creditors'  suit,  in  removing  fraudulent 
Impediments  or  conveyances  which  prevent 
the  creditor  from  laying  hold  of  the  property 
and  applying  it  to  the  payment  of  his  debt." 
In  Minnesota,  in  the  case  of  Scanlan  v.  Mur- 
phy, supra,  the  court,  giving  the  fraudulent 
conveyance  act  its  full  force  and  holding  the 
transfer  as  to  the  Judgment  creditor  abso- 
lutely void  and  the  Judgment  rendered  subse- 
quent to  the  transfer  a  lien  on  the  land, 
holds  that:  "It  is  only  necessary  that  the 
plaintiff  shall  have  a  lieu  by  Judgment  on  the 
real  estate  subsequent  to  the  fraudulent  con- 


veyance. 


*    *    It  is  not  necessary,  there- 


fore, for  the  creditor  to  follow  his  legal  rem- 
edy further  than  to  recover  and  docket  his 
Judgment."  It  will  be  observed  that  these 
authorities  all  sustain  the  proposition  that, 
where  there  is  a  lien,  then  it  is  not  necessary 
to  pursue  the  action  in  a  court  of  law  further 
than  the  establishment  of  such  lien.  There 
are  very  many  other  respectable  authorities 
holding  that,  where  the  bill  or  petition  al- 
leges that  the  debtor  is  insolvent  and  that 
the  issuance  of  execution  would  be  of  no 
practical  utility,  he  need  not  pursue  his  legal 
remedy  further  than  to  recover  and  docket 


bis  Judgment,  and  this  especially  where  a 
lien  Is  thereby  established. 

There  Is  no  question  but  that  under  tb« 
ancient  practice  as  it  obtained  in  England, 
and  later  in  the  United  States,  and  still  in 
some  courts  of  this  country,  where  the  courts 
of  law  and  equity  are  separate  tribunals,  and 
where  the  rule  was  observed  that  equity 
granted  relief  in  those  cases  only  where  the 
law  by  reason  of  its  universality  was  not 
adequate,  that  It  was  a  practice  to  require 
the  Judgment  creditor  to  have  an  execution 
Issued  and  a  return  thereon  nulla  bona  before 
equity  would  reach  out  its  strong  arm  and 
render  any  assistance,  and  that  this  was  the 
only  proof  that  such  courts  would  receive 
to  show  that  the  creditor  was  without  rem- 
edy or  had  exhausted  the  same  at  law.  But, 
under  our  modem  practice,  a  great  many  of 
the  old  forms  and  proceedings  are  no  longer 
observed,  and  In  our  courts  to-day,  where 
law  and  equity  are  both  administered  in  one 
form  of  action,  and  by  the  same  court,  the 
reason  for  the  rule  Is  passed  and  goue,  and, 
when  the  reason  Is  gone,  the  rule  should 
and  does  go  with  It.  Such  Is  the  law,  in  our 
Judgment,  in  this  Jurisdiction,  and  such  do 
we  believe  to  be  Its  declaration  by  the  best 
authorities.  20  Cyc.  p.  726;  Ryan  v.  Spieth, 
18  Mont  45,  44  Pac.  403 ;  Bomberger  v.  Tur- 
ner, 13  Ohio  St  263,  82  Am.  Dec.  438;  Lee  v. 
Orr,  70  Cal.  398,  11  Pac.  745;  Merry  &  Glen- 
ny  v.  Fremon  et  al.,  44  Mo.  518;  Fleiscbner 
V.  Bank,  36  Or.  553.  54  Pac.  884,  60  Pac.  603, 
61  Pac.  345.  The  text  in  20  Cyc,  supra,  is 
as  follows:  "It  has  been  held  that  the  cred- 
itor must  aver,  not  only  that  he  has  reduced 
his  claim  to  Judgment,  but  that  he  has  had 
a  return  of  an  execution  thereon  unsatisfied 
in  whole  or  in  part,  and  that  the  place  of 
such  averment  cannot  be  supplied  by  an  al- 
legation of  a  total  want  of  property.  This  is 
put  upon  the  ground  that  courts  of  equity 
are  not  tribunals  for  the  collection  of  debts, 
although  resort  may  be  had  to  them  after 
all  legal  means  have  been  exhausted.  But, 
after  all,  the  fruitless  execution,  although 
generally  conclusive.  Is  only  evidence  that  the 
creditor  has  no  adequate  remedy  at  law, 
or  that  he  has  exhausted  his  legal  remedy. 
It  Is  not  however,  the  only  possible  means 
of  proof.  Ordinarily  neither  law  nor  equity 
requires  a  meaningless  form.  Accordingly 
it  has  ben  decided  In  many  cases  that  a  Judg- 
ment creditor  whose  Judgment  would  have 
been  a  lien  on  the  property  but  for  the  fraud- 
ulent conveyance  may  proceed  at  once  to 
have  the  conveyance  set  aside.  If  he  alleges 
and  proves  that  the  debtor  Is  Insolvent  and 
that  the  Issuing  of  an  execution  would  be  of 
no  practical  utility,  he  need  not  show  that  be 
has  pursued  his  legal  remedy  further  than 
to  recover  and  docket  his  Judgment"  The 
Supreme  Court  of  the  state  of  Oregon  in 
Fleischner  v.  Bank,  supra,  holds:  "The  issu- 
ance and  return  of  an  execution  is  not  a  nec- 
essary preliminary  to  the  right  to  maintain 
a  creditors'  suit  to  set  aside  conveyances  by 
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the  debtor  and  to  ancoTer  assets,  where  the 
debtor  la  alleged  to  be  Insolvent."  The  case 
of  Merry  v.  Fretuon,  supra,  Tvas  one  wherein 
It  was  ought  to  set  aside  certaio  conveyances 
because  of  their  fraudulent  character.  The 
court  says:  "It  Is  generally  necessary  to 
show  the  Issuance  of  an  execution  and  a  re- 
turn of  nulla  bona,  but  It  may  be  dispensed 
with  where  it  is  shown  that  the  debtor  was 
Insolvent."  The  Supreme  Court  of  the  state 
of  Montana  In  the  case  of  Ryan  v.  Spletb, 
eapra,  involving  the  rule  as  to  personal  prop- 
erty and  in  which  it  was  sought  to  set  aside 
certain  transfers  on  the  ground  that  they 
were  fraudulent,  held:  "A  complaint  in  equi- 
ty to  reach  and  have  applied  to  a  judgment, 
property  of  the  judgment  debtor,  alleged  to 
be  fraudulently  concealed,  which  shows  that 
tliere  Is  no  property  subject  to  execution  and 
what  has  become  of  It,  need  not  also  allege 
as  a  prerequisite  to  equitable  relief  that  an 
execution  was  Issued  and  returned  unsat- 
isfied." Under  these  authorities,  and  under 
the  facts  in  this  case,  the  judgment  creditor 
having  secured  a  Hen  upon  the  property,  and 
averring  in  her  petition  that  "the  defendant 
Frank  R.  Zlska  Is  insolvent  and  has  been 
at  all  times  since  the  Ist  day  of  December, 
1901,  and  has  no  property  subject  to  execu- 
tion ont  of  which  plaintiff  can  make  her 
judgment  except  the  land  heretofore  describ- 
ed," we  bold  that  it  was  unnecessary  for  her 
to  allege  and  prove  the  issuance  of  execution 
and  its  return  nulla  bona,  and  that,  cause  of 
action  not  being  barred,  the  petition  states  a 
cause  of  action. 

This  conclusion  brings  us  to  a  considera- 
tion of  the  evidence  Introduced  in  the  case 
by  plaintiff  to  sustain  her  petition.  The  only 
evidence  offered  aside  from  documentary 
proof  is  found  In  the  testimony  of  plaintiff 
and  her  former  husband,  the  alleged  fraudu- 
lent grantor.  This  has  been  carefully  read 
by  the  entire  court,  and  the  majority  thereof 
finds  that,  while  there  is  no  direct  proof  upon 
some  material  allegations  of  the  petition,  it 
cannot  be  said  from  a  consideration  of  the 
entire  testimony  and  the  relationship  to  each 
other  of  all  the  parties  to  the  suit  that  there 
Is  no  evidence  either  direct  or  circumstantial 
which  does  not  tend  in  some  degree  to  sup- 
port the  allegations.  The  rule  in  this  state 
on  the  question  presented  Is  very  clearly  an- 
nounced in  the  syllabus  in  the  case  of  Ed- 
mlsson  v.  Drumm-Flato  Commission  Compa- 
ny, 13  Okl.  440,  73  Pae.  958,  where  it  is  held: 
"A  demurrer  to  the  evidence  admits  all  the 
facts  which  the  evidence  in  the  slightest  de- 
gree tends  to  prove,  and  all  the  inferences 
or  conclusions  which  may  be  reasonably  and 
logically  drawn  from  the  evidence.  On  a  de- 
murrer to  the  evidence,  the  court  cannot 
weigh  conflicting  evidence,  but  will  treat  the 
evidence  as  withdrawn  which  is  most  favor- 
able to  the  demurrant." 

With  this  for  a  measure  by  which  to  con- 
sider the  evidence  offered  it  Is  our  Judgment 


that  the  trial  court  erred  in  sustaining  the 
demurrer  thereto,  and  the  case  is  accord- 
ingly reversed.  The  writer  hereof  is  unable 
to  yield  his  assent  to  the  conclusion  reached 
by  a  majority  of  the  court  on  the  sufiSciency 
of  the  evidence  to  sustain  the  petition,  and 
dissents  from  this  portion  of  the  opinion,  con- 
curring with  the  other  Justices  as  to  the  bal- 
ance. 


GERMAN-AMERICAN  STATE  BANK  v. 

SPOKANE-COLUMBIA  RIVER  R. 

&  NAVIGATION  CO. 

(Supreme  Court  of  Washington.    April  24, 
lyOo.} 

1.  Plkdqes— Wrongful  Entobcement. 

Defendant,  owing  plaintiff  on  a  note,  as- 
signed several  notes  to  it  as  collateral  security 
under  an  agreement  by  which  plaintiff  might  sell 
such  collateral  at  public  or  private  sale  with- 
out demand,  notice  to  redeem,  or  notice  of  time, 
place,  or  manner  of  sale.  Two  of  defendant's 
stockholders  offered  $5,000  for  the  collateral  notes 
which  offer  plaintiff  declined,  and  sold  the  notes 
at  a  private  sale  for  $2,500.  Held,  that  plain- 
tiff was  guilty  of  lack  of  good  faith  rendering  it 
liable  for  the  actual  value  of  the  notes. 

[Ed.  Note.— For  cases  in  point,  sea  Cent.  Dig. 
vol.  40,  Pledges,  §S  152-161.] 

2.  EVIOKNCE— COMPETENOT— SHOWINO  VALCS. 

The  offer  of  a  price  for  property  made  in 
good  faith  and  rejected  by  the  owner  is  compe- 
tent as  evidence  of  value. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  20,  Evidence,  §§  280-286,  1216.] 

Appeal  from  Superior  Court,  Spokane 
County;  E.  H.  Sullivan,  Judge. 

Action  by  the  German-American  State 
Bank,  a  corporation,  against  the  Spokane- 
Columbia  Blver  Railroad  &  Navigation  Com- 
pany, a  corporation.  From  a  judgment  for 
plaintiff,  defendant  appeals.  Reversed  and 
remanded,  with  instructions. 

B.  C.  Mosby,  for  appellant.  Merrltt,  Os- 
wald &  Merritt,  for  respondent 

PER  CURIAM.  This  is  an  action  to  re- 
cover a  balance  alleged  to  be  due  and  owing 
upon  a  promissory  note.  The  complaint  al- 
leges that  the  defendant,  on  or  about  the  13tb 
day  of  December,  1905,  executed  its  note  to 
the  plaintiff  for  the  sum  of  $5,000,  payable 
00  days  after  date,  with  Interest  thereon  at 
the  rate  of  12  per  cent  per  annmu  from  date 
until  paid.  After  allowing  certain  credits, 
judgment  Is  asked  for  $2,420,  with  interest, 
and  also  for  $500  as  attom^'a  fees.  The  an- 
swer shows  that,  on  the  19th  day  of  May, 
1906,  B.  C.  Mosby  was  api>ointed  receiver 
for  the  defendant  corporation,  and  that  hav- 
ing duly  qualified  as  such  he  answered  as  ce- 
celver  In  behalf  of  the  defendant  It  is  de- 
nied that  any  sum  is  due  and  owing  upon  the 
note,  and  it  is  afllrmatively  alleged  that  aft- 
er the  execution  of  the  note,  the  plaintiff  and 
the  defendant  entered  into  a  written  agree- 
ment concerning  the  note  in  suit  by  the  terms 
of  which  certain  promissory  notes — 61  in 
number — ^tbe  property  of  the  defendant  and 
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of  the  aggregate  face  value  of  approximately 
$15,000,  were  assigned  and  delivered  to  the 
plaintiff  as  collateral  security  for  the  pay- 
ment of  the  defendant's  aforesaid  note;  that 
afterwards  the  plaintiff  wrongfully  converted 
about  three-fourths  of  the  collateral  notes  to 
its  own  use  through  a  fraudulent  sale  there- 
of; that  the  sale  was  made  for  $2,500,  which 
was  about  one-fourth  of  the  actual  value  of 
the  notes.  It  is  alleged  that  the  defendant  is 
entitled  to  recover  against  the  plaintiff  the 
sum  of  $4,083,  and  Judgment  is  asked  for 
that  amount  The  plaintiff  replied  that  the 
agreement  concerning  the  collateral  notes  pro- 
vided that  the  plaintiff  might  sell  and  dis- 
pose of  them  without  demand,  notice  to  re- 
deem, or  notice  of  the  time,  place,  or  man- 
ner of  sale,  and  at  public  or  private  sale; 
that.  In  accordance  therewith,  the  plaintiff 
sold  the  notes,  except  such  as  had  been  there- 
tofore paid,  for  $2,500,  which  sum  w^as  ap- 
plied upon  the  defendant's  note.  Upon  the 
al)ove  Issues  the  cause  was  tried  before  the 
court  without  a  jury,  and  a  Judgment  was 
rendered  for  the  plaintiff  In  the  sum  of  $1,- 
5KU.00  and  costs,  from  which  the  defendant 
has  appealed. 

The  evidence  shows  that  two  holders  of 
st<x!k  in  the  appellant  company  went  to  the 
respondent  and  offered  to  pay  the  latter  $5,- 
000  for  the  transfer  of  the  collateral  notes. 
The  respondent  refused  to  do  this,  and  soon 
afterwards  sold  the  notes  at  private  sale, 
without  notice,  for  $2,500.  No  actual  tender 
of  the  $5,000  was  made  by  the  exhibition  of 
the  coin,  but  the  circumstances  showed  that 
a  tender  was  not  necessary  since  the  respond- 
ent refused  to  consider  the  offer,  and  so  flatly 
stated  at  the  time.  Respondent  argues  that 
the  offer  was  not  made  in  behalf  of  the  ap- 
pellant, but  that  it  was  merely  in  behalf  of 
the  persons  asking  It  for  their  own  specula- 
tive purposes,  and  that  respondent  was  under 
no  obligations  to  assist  them  In  a  speculative 
scheme.  Whatever  may  have  been  the  mo- 
tive of  the  persons  who  made  the  offer,  it  is 
nevertheless  true  that.  If  the  offer  had  been 
accepted  and  the  transfer  consummated,  the 
appellant  would  have  benefited  by  it  to  the 
extent  of  $2,500.  To  that  extent  at  least  the 
offer  was  in  effect  in  the  interest  and  behalf 
of  appellant.  Respondent  held  the  collateral 
notes  In  trust  for  appellant  for  a  specified 
purpose,  and  was  under  both  the  moral  and 
legal  obligation  to  realize  for  them  a  sum  as 
near  their  actual  value  as  could  be  reasonably 
obtained.  Having  refused  an  offer  of  .$5,000, 
respondent  afterwards  deliberately  sold  the 
notes  privately  for  $2,500.  It  is  true  the 
agreement  was  that  the  notes  could  be  sold 
privately,  but  the  law  implies  that,  under  all 
such  agreements,  at  least  ordinary  good  faith 
shall  be  exercised.  We  think  the  circum- 
stances stated  do  not  show  good  faith,  and 
that  the  respondent  muHt  be  held  liable  for 
the  actual  value  of  the  collateral  notes. 

What  was  the  real  value  as  shown  by  this 
record?    The  offer  of  a  price  for  property 


made  in  good  faith  and  rejected  by  the  own- 
er is  competent  as  evidence  of  value.  16  Cy<*. 
pp.  1136,  1141,  1143.  The  offer  of  $.5,000  In 
this  case  was  therefore  competent  evidence 
of  value.  Respondent  produced  no  evidence 
upon  the  question  of  value  except  that  It  was 
offered  and  had  accepted  $2,500.  That,  how- 
ever, did  not  overcome  the  force  of  the  other 
evidence,  that  it  had  been  offered  and  had 
rejected  $5,000.  With  the  evidence  standing 
thus,  we  think  the  value  must  be  found  to 
have  been  $5,000.  Respondent  In  its  com- 
plaint, along  with  other  credits,  allowed  a 
credit  of  $2,.')00  upon  appellant's  note,  as  the 
proceeds  of  the  sale  of  the  unpaid  collateral 
notes.  There  remains  therefore  $2,500  more 
to  be  placed  to  appellant's  credit.  After  de- 
ducting from  tlie  $2,500  the  amount  the  court 
found  to  be  the  balance  upon  appellant's  note. 
Judgment  should  go  against  respondent  and 
In  favor  of  appellant  for  the  remainder. 

The  judgment  is  reversed,  and  the  cause 
remanded,  with  instructions  to  enter  Judg- 
ntetit  in  accordance  with  this  opinion. 


COLEMAN  V.  LARSON. 

(Supreme  Court  of  Washington.     April  22, 
1908.) 

1.  Specific  Performance— Gifts. 

While  an  agreement,  whether  in  parol  or 
in  writing,  for  a  gift  of  land,  will  not  be  en- 
forced on  proof  alone  of  the  promise  to  give, 
yet  where  the  promisee  accepts  the  promise,  en- 
ters into  possession,  and  makes  improvemeDtB  on 
the  land,  or  does  some  other  act  on  the  faith  of 
the  promise  which  materially  changes  his  posi- 
tion, the  promisor  will  be  reqnired  to  execute 
a  deed. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  44,  Specific  Performance,  §«  220-222.1 

2.  Same— Evidence. 

On  the  issue  of  the  existence  of  a  gift  of 
real  estate,  it  appeared  that  the  donor  owned  a 
house  and  lot ;  that  she  was  advanced  in  years ; 
that  she  desired  to  do  something  for  the  donee, 
her  brother :  that  she  directed  her  attorney  to 
write  to  the  donee,  residing  in  a  sister  state, 
and  offering  him  her  home  on  condition  that  he 
would  come  there  to  live.  The  attorney's  let- 
ter stated  that  the  donor  had  asked  him  to  write 
to  ascertain  whether  tlie  donee  would  be  willing 
to  make  bis  home  with  the  donor  in  considera- 
tion of  her  deeding  her  property  to  him  as  a 
gift.  The  donee  replied  that  he  accepted  her  of- 
fer, and  removed  from  the  sister  state,  and  made 
his  home  on  the  donor's  property.  The  donor 
repeatedly  expressed  a  desire  to  do  something  in 
aid  of  the  donee.  Held,  that  the  donee  was  jus- 
tified in  treating  the  letter  as  an  offer  to  give 
him  the  property  on  the  conditions  named,  so 
that,  when  he  accepted  the  offer  and  performed 
the  conditions,  a  contract  enforceable  in  equity 
arose,  and  the  donor  could  not  change  the  don- 
ee's rights  by  thereafter  conveying  to  him  only 
a  part  of  the  premises. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  44,  Specific  Performance,  §g  220-222.] 

3.  Accord  and  Satisfaction  —  Acceptance 
OP  Part. 

A  donee  claimed  a  lot  under  a  parol  gift 
The  donor,  after  the  gift  was  complete,  execut- 
ed a  deed  to  the  donee  of  only  a  part  thereof. 
On  the  donor's  death,  the  donee  accepted  the 
deed,  and  gave  to  the  executor  a  written  receipt. 
Hvld,   that  the  donee   was   not  estopped   from 
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rlaiminir  a  converance  of  the  remainder  of  the 
premises,  in  the  absence  of  evidence  that  he 
agreed  to  talce  a  part  in  settlement  of  the  dis- 
pute between  the  parties  as  to  bis  rights. 

Appeal  from  Superior  Court.  King  County: 
R.  B.  Albertson,  Judge. 

Action  by  James  Coleman  against  Martin 
L.  Larson,  execntor  of  Mary  Janson,  deceas- 
ed Prom  a  judgment  for  plaiDtlff,  defend- 
ant appeals.    Affirmed. 

Andrew  J.  Balllet  and  James  Klefer,  for 
appellant.    Bo  Sweeney,  for  respondent. 

FULLERTON,  J.  This  is  an  action  brought 
to  enfOTce  an  agreement  for  a  gift  of  real 
property.  In  brief,  the  facts  are  these:  In 
the  latter  part  of  the  year  1906  one  Mary 
Janson  was  the  owner  of  lots  1  and  2,  In 
block  .3,  of  Queen  Ann's  Second  addition  to 
the  city  of  Seattle.  The  lots  lay  side  by 
side,  and  together  made  a  tract  CO  by  120 
feet  in  size.  There  was  but  one  house  on 
the  lots.  This  had  been  moved  from  the 
front  to  the  rear  40  feet  of  the  lots,  leaving 
a  space  on  the  front  60  by  80  feet  in  size  un- 
occupied. Mrs.  Janson  made  her  home  in 
the  house.  She  was  well  advanced  in  years; 
and  In  very  poor  health.  The  resiH)ndent  in 
this  action  was  her  brother.  He  was  then 
residing  in  the  state  of  California,  was  pos- 
sessed of  a  large  family,  and  was  in  very 
poor  circumstances  financially.  Anticipating 
her  own  death,  and  desiring  to  do  something 
to  ameliorate  her  brother's  condition,  Mrs. 
Janson  conceived  the  idea  of  leaving  him  a 
part  of  her  estate,  which  consisted  of  the 
real  property  mentioned  and  some  personal 
property,  to  the  value  of  possibly  $3,000.  In 
November,  1006,  she  gave  oral  directions  to 
her  attorney  to  write  to  her  brother  and  offer 
him  her  home  on  condition  that  he  would 
come  to  Seattle  to  live.  The  attorney  there- 
upon -wrote  the  brother  the  following  let- 
ter: "Xorember  13.  1000.  Mr.  James  Cole- 
man, Sr.,  Gleubrook,  Lake  County,  Calif. — 
De»»r  Sir:  Your  sister,  Mrs.  Mary  Janson,  of 
this  city.  Is  endeavoring  to  arrange  her  af- 
fairs at  this  time,  and  asked  me  to  write  this 
letter  to  you  to  ascertain  from  you  whether 
yon  would  be  willing  to  make  your  home  in 
this  city,  Seattle,  in  consideration  that  she 
deeded  to  you  as  a  gift,  the  home  where  she 
has  been  for  some  years,  and  is  now  living; 
the  same  to  be  your  home.  The  lot  is  60x120 
feet.  Is  good  property,  and  has  a  cottage 
on  It  with  modem  plumbing  In  It.  Please 
answer  me  at  once  on  receipt  of  this.  Mrs. 
Janson  has  been  111  for  some  time,  and  is 
quite  111  at  this  time,  and  may  not  last  many 
more  days  longer.  Her  condition  is  such  that 
she  may  pass  away  at  any  moment.  Yet,  on 
the  other  band  she  may  live  for  several 
months.  Yours  truly,  Andrew  J.  Balliet." 
Three  days  later  she  procure<l  a  friend  to 
write  to  him  another  letter,  fearing  tiie  at- 
torney might  overlook  the  mutter.  This  let- 
ter was  as  follows:  "Seattle.  Nov.  10.  lOOC. 
Mr.  James  Coleman;    At  the  re<iuest  of  your 


sister,  Mrs.  Mary  L.  Janson,  I  write  to  tell 
you  that  she  is  very  ill,  lias  had  two  light 
strokes  of  paralysis,  and  may  have  another 
one  at  any  time.  And  she  Is  very  anxious  to 
see  you,  and  wants  you  and  wife  to  come  to 
her  at  once.  If  you  decide  to  come,  tele- 
graph at  once,  and  she  will  telegraph  tickets 
for  you  and  your  wife.  Do  not  delay  for  she 
Is  very  anxious  to  get  her  business  settled 
and  If  you  are  here  it  will  simplify  business 
that  she  wants  to  settle  for  you.  Telegraph 
at  once  on  receipt  of  this  letter.  Respectful- 
ly, Mrs.  M.  A.  Morse."  To  the  attorney's  let- 
ter the  brother  replied  as  follows:  "Andrew 
J.  Balliet,  Esq.,  Attorney  at  Law,  Seattle, 
Washington.  527-8-9  Coleman  Bldg.,  Tel. 
Main  4321.  Dear  Sir:  I  received  your  letter 
of  Nov.  13  on  Nov.  18, 1906.  I  wrote  a  letter 
to  my  sister,  Mrs.  L.  Jansen  about  four  days 
ago  and  told  her  that  I  would  try  and  go  up 
there  to  see  her  and  start  on  Wednesday  the 
21st  of  November.  Dear  Sir,  you  can  tell  my 
sister  Mrs.  L.  Jansen  I  will  except  her  kind 
offer  and  hope  she  will  be  better  by  the  time 
I  get  up  there.  Yours  truly,  James  Coleman, 
Sr.  Glenbrook,  Lake  County,  California." 
The  brother  left  with  his  wife  for  Seattle  at 
the  date  named  In  his  letter,  arriving  there 
shortly  after  his  letter  arrived,  and  at  once 
took  up  his  abode  with  his  sister,  where  he 
continued  to  reside  until  her  death,  which  oc- 
curred on  January  21,  1907.  Shortly  after 
his  arrival  Mrs.  Jnnson  executed  a  deed  In 
his  favor  conveying  to  him  the  east  40  feet 
of  lots  1  and  2  In  the  block  above  named,  de- 
livering It  to  her  executor,  with  Instructions 
to  deliver  it  to  her  brother  after  her  death. 
She  also  at  the  same  time  executed  a  bill  of 
sale  In  his  favor  of  all  her  household  furni- 
ture, which  she  likewise  delivered  to  her  ex- 
ecutor with  the  same  Instructions.  These  In- 
struments were  delivered  to  the  brother 
within  a  few  hours  after  Mrs.  Janson's  death. 
The  brother  shortly  thereafter  began  this  ac- 
tion to  enforce  a  conveyance  to  him  of  the 
remaining  00  by  80  feet.  It  is  not  shown  that 
the  respondent  knew  anything  of  the  con- 
tents of  the  deed  and  bill  of  sale  prior  to  his 
sister's  death,  or  that  he  knew  of  their  exist- 
ence other  than  in  a  very  general  way.  Dec- 
larations of  the  sister  to  the  effect  that  she 
had  given  the  entire  property  to  her  brother 
made  shortly  prior  to  her  death  were  shown; 
also  that.  In  speaking  of  the  place  she  called 
"home,"  she  would  Indicate  the  entire  prop- 
erty. It  was  shown,  however,  on  the  part  of 
the  executor,  that  she  offered  the  land  in 
dispute  for  sale  even  after  the  arrival  of  her 
brother  In  Seattle,  and  that  the  brother  re- 
monstrated against  any  sale  of  the  property 
by  her,  claiming  that  It  was  his  by  gift. 
The  will  of  the  sister,  while  disposing  of  all 
her  remaining  property  specifically,  makes  no 
mention  of  this  real  property.  It  passed  un- 
der the  will.  If  by  the  will  at  all,  by  virtue  of 
the  general  residuary  clause.  The  trial  court 
held  that  the  respondent  was  entitled  to  u 
conveyance  of  the  remaining  part  of  the  two 
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lots,  and  entered  a  Jadgment  accordingly. 
The  ezecutcHT  appeals. 

It  Is  tbe  appellant's  contention  that  the  let- 
ter of  tbe  attorney  did  not  constitute  an  of- 
fer on  tbe  part  of  Mrs.  Janson  to  conrey  her 
borne  to  tbe  respondent  In  consideration  that 
be  would  come  to  Seattle  to  reside,  but  was 
rather  In  the  nature  of  a  preliminary  Inquiry 
by  which  it  was  sought  to  ascertain  whether 
or  not  the  respondent  would  accept  of  such 
a  proposition  should  she  afterwards  make  it; 
and,  being  bo,  there  was  no  agreement  to  give 
him  the  land  which  can  be  specifically  en- 
forced. Unquestionably  the  letter  is  capable 
of  that  construction,  and,  standing  alone, 
might  properly  be  so  construed,  but  the  sur- 
rounding circumstances  make  it  clear  that 
this  was  not  Mrs.  Janson's  intention.  Her 
repeatedly  expressed  desires  to  do  something 
In  aid  of  her  brother,  together  with  the  let- 
ter written  through  Mrs.  Morse,  make  it  clear 
that  she  Intended  to  profCer  him  a  gift  of  her 
home  if  be  would  come  to  Seattle  to  reside. 
Tbe  respondent  was  Justified  in  treating  it 
as  an  offer  to  give  him  the  property  on  the 
conditions  named,  and,  when  be  accepted  the 
offer  and  performed  the  conditions,  it  be- 
came a  binding  contract  which  equity  will 
enforce.  An  agreement  for  a  gift  of  land 
will  not,  of  course,  be  enforced  on  proof  alone 
of  the  promise  to  give.  This  Is  true  whether 
the  promise  be  oral  or  In  writing.  But, 
where  the  promisee  accepts  the  promise,  en- 
ters into  possession  and  makes  Improvements 
on  the  land,  or  does  some  other  act  on  the 
faith  of  the  promise  which  materially  chan- 
ges his  condition,  the  promisor  will  be  requir- 
ed to  make  good  the  gift. 

We  think,  also,  the  original  offer  was  In- 
tended to  Include  the  entire  property.  The 
letter  of  the  attorney  unmistakably  Includes 
the  whole  of  it,  but  the  Instructions  given 
the  attorney  were  not  specific.  He  was  di- 
rected to  make  an  offer  of  "the  home,"  or 
"this  home";  and  it  is  thought  that  the  deed 
she  left  indicates  that  her  meaning  was  dif- 
ferent from  that  expressed  in  the  letter.  But 
this  description  In  the  deed  appears  to  be  an 
afterthought  on  her  part,  arising  from  the 
fear  that  the  means  she  had  on  hand  would 
not  suffice  to  care  for  her  during  her  last 
sickness,  and  that  it  might  be  necessary  to 
sell  a  portion  of  the  lots  to  procure  addition- 
al money  for  that  purpose.  But  this  change 
of  mind  could  not  affect  the  respondent's 
rights.  If  she  offered  him  the  entire  proper- 
ty on  terms  that  required  some  change  of 
condition  on  his  part  and  he  accepted  those 
terms,  the  gift  was  complete,  and  could  not 
be  afterwards  modified  by  her.  At  the  de- 
livery of  the  deed  and  bill  of  sale  to  tbe 
brother  on  the  death  of  his  sister,  he  made 
no  objection  to  the  Instruments  because  of 
tbe  description  of  the  property,  but  accepted 
and  recorded  them,  giving  to  the  executor  a 
writing  acknowledging  their  receipt  by  him. 
This  is  now  thought  to  estop  him  from  claim- 
ing a  conveyance  of  the  remainder  of  tbe 


lots,  but  manifestly  bis  conduct  did  not  work 
an  estoppel.  His  conduct  could  amount  to 
an  estoppel  only  in  the  case  that  be  agreed  to 
take  a  part  for  tbe  whole  in  settlement  of 
tbe  dispute  between  tbe  parties,  but  there  is 
no  evidence  whatever  that  such  was  the  con- 
dition on  which  he  accepted  tbese  papers. 
The  Judgment  is  affirmed. 

HADLEY,  C.  J.,  and  MOUNT,  CBOW,  and 
ROOT,  JJ.,  concur. 


CHILCOTT  ▼.   GLOBE   NAVIGATION   CO. 

(Supreme  Court  of  Washington.     April  20, 
1908.) 

1.  Appeai/— Notice  is  Opew  Comrr— Time. 

Ballinger's  Ann.  Codes  &  St.  §  6003 
(Pierce's  Code,  §  lUSl),  provides  that  notice  o£ 
appeal  in  open  court  must  be  given  when  the 
judgment  is  "rendered  or  made,"  and  Laws 
19013,  p.  285,  c.  148,  J  1,  declares  that,  when  a 
trial  by  jury  has  been  had,  judgment  shall  be 
immediately  entered  by  the  clerk  in  conformity 
to  tbe  verdict,  but  that  such  judgment  shall  be 
vacated  by  the  granting  of  a  new  trial.  Beld 
that,  when  a  motion  for  a  new  trial  has  been 
properly  filed,  the  judgment  is  not  final  until 
the  motion  is  determined,  and  that  the  time 
for  taking  an  appeal  begins  to  run  only  from  the 
date  of  the  denial  of  such  motion,  and  notice  of 
appeal  in  open  court  must  be  given  when  the 
motion  for  a  new  trial  is  denied. 

2.  Same— Subsequent  Judgment. 

A  verdict  having  been  returned  for  plain- 
tiff on  September  27,  1907,  ludgmeut  was  prop- 
erly entered  by  the  clerk  the  same  day.  De- 
fendant's motion  for  a  new  trial  was  denied  No- 
vember 9th  following,  after  which  defendant, 
over  plaintiff's  objection,  obtained  from  the 
court  a  signed  judsment  which  was  filed  in 
the  clerk's  office  on  December  9,  1907,  at  which 
time  defendant  gave  oral  notice  of  appeal  in 
open  court.  Held,  that  such  written  judgment 
was  ineffective  to  extend  the  time  for  taking 
an  appeal,  or  to  make  the  notice  of  appeal  then 
given  relate  back  to  the  original  judgment,  which 
t>ecame  final  on  the  denial  of  a  motion  for  a 
new  trial,  and  that  such  notice  was  too  late. 

3.  Same— Fees— Judgment  Entbt. 

Laws  1907,  c.  50,  pp.  88,  89,  90,  provides 
that,  where  judgment  is  rendered  after  an  ap- 
pearance by  the  adverse  party  and  a  trial  in 
a  case  other  than  the  foreclosure  of  a  lien  or 
mortgage  or  partition,  a  fee  of  $6  shall  be  paid 
to  the  clerk  at  the  time  of  the  entry.  Held,  that 
the  failure  of  the  clerk  to  collect  such  fee  at 
the  time  of  entering  a  judgment  did  not  render 
the  judgment  void,  nor  affect  the  finality  there- 
of, for  tbe  purpose  of  an  appeaL 

Appeal  from  Superior  Court,  King  County; 
Mitchell  Gilliam.  Judge. 

Action  by  Uicbard  Chllcott  against  tbe 
Globe  Navigation  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.  On  motion 
to  dismiss  appeals.    Granted. 

H.  R.  Clise,  for  api^ellaut.  F.  R.  Conway, 
for  respondent. 

HADLEY,  C.  J.  This  cause  was  tried  be- 
fore a  Jury,  and  a  verdict  was  returned  for 
the  plaintiff  on  September  27,  1907.  Judg- 
ment was  entered  upon  the  verdict  by  the 
clerk  on  the  same  day.  The  defendant's  mo- 
tion for  a  new  trial  was  denied  November  9^ 
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1907.  The  Judgment  from  which  the  appeal 
is  sougbt  was  signed  by  the  Judge,  and  filed 
in  the  office  of  the  clerk  on  December  0,  1907. 
This  Judgment  was  signed  and  filed  at  the 
Instance  of  the  defendant,  over  the  objection 
and  exception  of  the  plaintiff,  and  pursuant 
to  a  notice  given  by  the  defendant.  The  no- 
tice of  appeal  was  orally  given  by  defendant 
In  open  court  at  that  time.  The  respondent 
has  moved  to  dismiss  the  appeal  on  the 
ground  that  there  was  no  sufficient  notice  of 
appeal.  The  notice  of  appeal  to  be  eftective 
if  given  in  open  court  must  l>e  given  at  the 
time  the  Judgment  is  "rendered  or  made."  Bal- 
linger's  Ann.  Codes  &  St.  {  G503  (Pierce's  Code, 
I  1051).  It  is  also  provided  by  section  1,  p. 
285,  c.  148,  Sess.  Laws  1903,  that,  when  a 
trial  by  Jury  has  been  had.  Judgment  shall 
be  Immediately  entered  by  the  clerk  in  con- 
formity to  the  verdict.  The  clerk  so  entered 
Judgment  in  this  case,  and  it  must  have  been 
then  "rendered  or  made."  The  statute  of 
1903  provides  that  the  granting  of  a  motion 
for  a  new  trial  shall  immediately  operate 
as  the  vacation  of  the  Judgment,  and  we 
held  In  State  ex  rel.  Payson  v.  Chapman,  35 
Wash.  64,  76  Pac.  525,  and  Rice  Fisheries  Co. 
v.  Pacific  Realty  Co.,  35  Wash.  535,  77  Pac. 
839,  that,  when  a  motion  for  new  trial  has 
been  properly  filed,  the  Judgment  will  not 
be  of  final  effect  until  the  motion  is  deter- 
mined, and  that  the  time  for  taking  an  appeal 
begins  to  run  from  the  date  of  the  denial  of 
the  motion  for  a  new  trial.  It  follows  that, 
If  the  notice  of  appeal  Is  given  In  open  court, 
it  must  be  given  at  the  time  the  motion  for  a 
new  trial  is  denied,  since  it  is  then  that  the 
judgment  becomes  final  and  efl^ectlve.  The 
notice  in  the  case  at  bar  was  not  given  at 
that  time;  but  on  December  9th,  one  month 
later,  the  appellant  appeared  with  a  prepared 
formal  entry  called  a  "Judgment,"  obtained 
the  Judge's  signature,  filed  the  entry  over  the 
refqxmdent's  objection,  and  then  gave  notice 
of  appeal  from  the  Judgment  so  entered.  The 
notice  of  appeal  did  not  relate  to  the  first 
Judgment  entered,  and  it  came  too  late  as  a 
notice  of  appeal  from  that  Judgment.  The 
real  Judgment  in  the  case  had  been  previously 
entered,  and  It  became  final  and  effective  on 
November  9th,  when  the  motion  for  new  trial 
was  denied.  To  hold  that  the  appellant's  no- 
tice Is  sufficient  would  In  effect  permit  a 
party  to  voluntarily  extend  his  own  time  to 
appeal  by  bringing  into  court  and  filing  at  his 
convenience  a  so-called  Judgment  entry  long 
after  the  statutory  Judgment  has  been  en- 
tered. 

Appellant  argues  that  the  statute  of  1903, 
providing  for  Immediate  Judgment  upon  the 
return  of  the  verdict  of  the  Jury,  must  be 
considered  in  connection  with  the  statute  in 
regard  to  costs.  It  is  provided  by  the  statute 
of  1907  (Sess.  Laws  1907,  pp.  88,  89,  90,  c.  66) 
as  follows:  "The  several  officers  herein  nam- 
ed shall  collect  the  fees  herein  prescribed  for 
their  official  services.  •  •  ♦  Clerks  of  the 
Superior  Court  *    *    *    If  a  Judgment  oth- 


er than  a  dismissal  or  continuance  Is  render- 
ed, the  party  obtaining  the  same  shall  pay, 
at  the  time  of  the  entry  thereof,  a  further  fee 
as  follows:  ♦  •  •  (4)  Where  the  Judg- 
ment is  rendered  after  an  appearance  by  an 
adverse  party  and  a  trial  by  Jury  or  by  the 
court  or  a  Judge,  referee,  or  commissioner,  in 
a  case  other  than  the  foreclosure  of  a  lien 
or  a  mortgage  or  partition  of  real  estate,  $6." 
It  is  contended  that,  under  the  above  statute, 
ti>e  Judgment  fee  of  $6  in  a  case  like  the  one 
at  bar  must  be  paid  at  the  time  the  judg- 
ment is  entered,  and  that  there  is,  In  fact,  no 
judgment  until  the  fee  is  paid.  Appellant 
says  the  Judgment  fee  was  not  paid  until 
December  9th,  when  the  entry  which  it  re- 
quested was  made.  We  find  nothing  In  the 
record  which  shows  that  the  fee  was  not  paid 
until  that  time.  But,  assuming  that  it  waa 
not,  we  think  that  fact  is  immaterial  here. 
The  statute  of  1903  makes  it  the  duty  of  the 
clerk  to  enter  the  Judgment  immediately  up- 
on the  return  of  the  verdict.  The  statute  of 
1907  makes  It  his  duty  to  collect  certain 
fees,  but  It  does  not  provide  that  a  judgment 
shall  be  void  for  mere  failure  to  collect  the 
fee  at  the  time  Judgment  shall  be  entered. 
It  is  no  doubt  within  the  province  of  the 
clerk  to  demand  the  payment  of  the  Judgment 
fee  at  the  time  of  malcing  the  entry,  but 
his  neglect  to  do  so,  or  the  mere  neglect  or  re- 
fusal to  pay  OD  the  part  of  the  party  in  whose 
favor  Judj^ent  should  go,  does  not  of  itself 
render  the  Judgment  a  nullity.-  If  it  mi^^t 
be  held  to  be  sufficient  ground  for  the  vaca- 
tion of  the  Judgment,  the  vacation  would  have 
to  be  accomplished  through  proper  procedure 
for  that  purpose,  and  by  an  order  of  court 
to  that  effect. 

For  the  foregoing  reasons,  the  notice  of 
appeal  was  insufficient;  and  the  appeal  is 
therefore  dismissed. 

FULLERTON,  MOUNT,  ROOT,  and  CROW, 
JJ.,  concur. 


HOWARD  V.  HANSON. 

(Supreme  Court  of  Washington.     April  22, 
1908.) 

1.  Refebence— Obder  of  Rgfebence. 

An  order  of  reference  in  which  the  person 
named  is  called  a  "court  commissioner,"  and  is 
afterwards  referred  to  as  "said  court  commis- 
sioner," is  not  void  for  indefinitenees,  because 
it  did  not  show  whether  the  reference  was  to 
the  person  named  as  referee  or  as  court  commis- 
sioner. 

2.  Appeai/— Review— Pkesumpwons. 

Where  an  interlocutory  order  is  of  doubt- 
ful meaning,  it  will  be  given  the  interpretation 
on  appeal  that  was  given  by  the  court  of  orig- 
inal Jurisdiction. 

3.  CouBT  Comuisbioreks  —  Appoirtmkrt  — 
Constitutional  Pbovisions. 

Under  the  express  provision  of  Const,  art. 

4.  i  23,  the  judge  of  the  superior  court,  hav- 
ing jurisdiction  in  any  county,  may  appoint 
from  one  to  three  court  commissioners,  who  shall 
have  authority  to  perform  like  duties  as  judge 
of  the  superior  court  at  chambers,  to  take  depo- 
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sitioDSr  bikI  to  perform  such  buBineas  connected 
with  the  administration  of  justice  as  may  be 
prescribed  by  law,  and  it  is  immaterial  that 
the  Legislature  has  limited  the  ri^ht  to  appoint- 
ment of  court  commissioners  to  counties  where 
there  is  no  resident  judse. 
4.  Same — Powers, 

A  court  commissioner  has  power  to  hear  a 
proceedinf?  to  determine  whether  a  judgment 
debtor  had  any  property  subject  to  execution 
under  Const,  art.  4,  S  23,  givinK  court  commis- 
sioners "power  to  perform  such  other  business 
eonnected  with  the  administration  of  justice  as 
may  be  prescribed  by  law,"  and  Ballinifpr's  Ann. 
Codes  &  St.  8  4729  (Pierce's  Code,  §  4390),  giv- 
ing them  power  "to  take  testimony  and  proofs 

*  *  *  in  all  matters  in  which  information  is 
required  by  the  court."  and  to  compel  attend- 
ance of  witnesses  in  the  hearing  of  such  mat- 
ters. 

D.  Execution— Supplementary  Proceedings 
—CcsTs— Order. 

A  judgment  which  requires  the  defendant 
to  pay  into  court  the  costs  of  suit  is  erroneous 
under  Ballinger's  Ann.  Codes  &  St.  5  .">327 
(Pierce's  Code.  5  9121,  providing  "the  judge  may 
make  an  order  allowing  to  the  judgment  creditor 
a  fixed  sum  as  costs,  consisting  of  his  witness' 
fees  and  referees'  fees  and  other  disbursements, 
and  of  a  sum  in  addition  thereto  not  exceeding 
.$2.'5.  and  directing  the  payment  thereof  out  of 
any  money  which  has  come  or  may  come  to  the 
hands  of  the  receiver  or  of  the  sheriff  within  a 
time  specified  in  the  order." 

Appeal  from  Superior  Court,  Snohomish 
County ;   W.  W.  Black,  Jndge. 

Action  by  A.  D.  Howard  against  J.  B.  Han- 
son. From  a  Judgment  for  plaintiff,  defend- 
ant appeals.  Reversed  and  remanded,  with 
Instructions. 

Merrick  &  Mills,  for  appellant.  Wm.  Shel- 
ler  and  Cooley  &  Horan,  for  respondent. 

FULXERTOX,  J.  In  1905  the  respondent 
recovered  a  judgment  in  the  superior  court 
of  Snohomish  county  against  the  appellant 
for  the  sum  of  $025.20.  On  January  16,  1907, 
he  caused  an  execution  to  Issne  on  the  judg- 
ment, which  was  placed  In  the  hands  of  the 
sheriff  of  Snohomish  county  for  ser^rfce.  That 
officer  was  unable  to  find  any  property  be- 
longing to  the  appellant  subject  to  execution, 
and  returned  the  writ  unsatisfied.  The  re- 
spondent thereupon  instituted  this  proceeding 
under  the  statute  relating  to  proceedings  sup- 
plemental to  execution,  filing  his  affidavit,  to 
the  effect  that  the  appellant  had  property  in 
Snohomish  county  which  he  unjustly  refused 
to  apply  towards  the  satisfaction  of  the  judg- 
ment. After  the  filing  of  the  affidavit,  the 
court  made  an  order  requiring  the  appellant 
to  "appear  at  the  courtroom  of  the  Honorable 
John  Sandidge.  court  commissioner,  on  the 
oOth  day  of  January,  A.  D.  1907,  at  the  hour 
of  10  o'clock  a.  m.,  and  that  he  then  and  there 
answer,  before  the  said  court  commissioner, 
sitting  as  a  representative  of  this  court,  con- 
cerning" any  proi)erty  he  may  have  subject 

•  to  execution  for  the  satisfaction  of  the  judg- 
ment mentioned.  The  iippollant  appeared 
licrsonally  and  with  counsel  at  the  bearing, 
wliereu|)on  he  was  examined  with  other  wit- 
nesses touching  his  property.  At  the  close  of 
the  evidence,  the  appellant  objected  to  any 


further  proceedings  before  the  commissioner 
on  the  following  grounds:  "(1)  That  if  said 
order  of  January  17,  1907,  is  an  order  of  ref- 
erence to  John  Sandidge,  as  referee.  It  ap- 
pears that  the  said  John  Sandidge  has  never 
qualified  by  taking  the  referee's  oath  as  pre- 
scribed by  law,  and  that  the  parties  have  not 
expressly  or  at  all  waived  the  taking  of  such 
oath.  (2)  That  if  such  order  of  January  17, 
1907,  is  made  to  John  Sandidge,  as  court  com- 
missioner, the  defendant  objects  to  any  fur- 
ther proceedings  on  the  ground  that  in  Sno- 
homish county  there  is  no  court  commission- 
er ;  there  being  resident  In  Snohomish  county 
a  judge  of  the  superior  court"  These  objec- 
tions were  overruled  by  the  commissioner,  and 
a  return  made  to  the  court,  to  the  effect  that 
the  appellant  was  the  owner  and  in  posses- 
sion of  14  shares  of  the  capital  stock  of  the 
Everett  House  Furnishing  Company,  a  corpo- 
ration, which  he  failed  and  refused  to  give 
up  to  execution,  further  reporting  that  he  con- 
strued the  order  of  the  court  referring  the 
proceedings  to  him  to  be  an  order  of  reference 
to  him  as  court  commissioner,  and  not  as  a 
referee,  and  that  he  had  acted  accordingly. 
On  the  report  of  the  commissioner  the  court 
entered  the  following  judgment  and  order: 
"  *  *  •  And  the  court  having  heard  each 
of  the  parties  in  respect  to  said  motion,  and 
having  considered  the  return  of  the  court  com- 
missioner, and  his  findings  of  fact  and  con- 
clusions of  law  In  the  supplementary  proceed- 
ings herein,  together  with  the  testimony  tak- 
en upon  the  hearing  in  said  supplementary 
proceedings,  now  being  fully  advKsed  in  the 
premises,  it  is  now  hereby  ordered  that  the 
above-named  J.  B.  Hanson  be,  and  he  is  here- 
by, directed  and  required  within  90  days  from 
and  after  the  service  upon  him  of  this  order 
to  deliver  up  and  surrender  to  the  sheriff  of 
Snohomish  county,  Wash.,  the  certain  certifl- 
cate  or  certificates  representing  those  certain 
fourteen  (14)  shares  of  stock  owned  and  held 
by  him  in  the  Everett  House  Furnishing  Com- 
pany, a  corporation,  of  Everett,  Wash.,  the 
same,  when  so  delivered  by  the  said  J.  B. 
Hanson  to  said  sheriff,  to  be  by  said  sheriff 
disposed  In  the  manner  provided  by  law.  It 
is  hereby  further  ordered  that  the  above-nam- 
ed i)lalntifC  and  Judgment  creditor,  A.  D. 
Howard,  be,  and  he  Is  hereby,  allowed  as 
costs  of  said  supplementary  proceedings  the 
sum  of  .$25  and  for  disbursements  incurred  by 
him  upon  such  hearing  the  additional  sum  of 
.$47.35  incurred  as  stenographer's  fees  and  $2.- 
20  Incurred  as  sheriff's  fees,  and  the  said  de- 
fendant, J.  B.  Hanson,  is  hereby  directed  and 
required  to  pay  to  the  sheriff  by  said  J.  B. 
Hanson  to  be  by  said  sheriff  paid  over  to  the 
above-named  plaintiff  or  his  attorneys  In  sat- 
isfaction of  said  costs  and  di.sbursements  here- 
in allowed." 

It  Is  the  appellant's  first  contention  that 
thorp  WHS  no  sufficient  order  of  reference ; 
that  It  is  ImjifJSBible  to  toll  from  the  order 
made  whether  tlie  reference  was  to  a  court 
commissioner  or  to  a  referee,  and,  this  being 
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tnie,  It  Is  void  for  indeflnlteness.  But  clearly 
the  order  was  an  order  of  reference  to  a 
court  commissioner.  Not  only  is  the  person 
named  called  such  In  the  order,  but  he  Is  aft- 
erwards referred  to  as  "said  court  commis- 
eloner."  If,  however,  the  order  as  entered 
were  Indefinite  In  this  respect,  it  would  not 
render  the  proceedings  void.  The  Journal 
entry  of  an  interlocutory  order  Is  at  most  on- 
ly evidence  of  the  action  of  the  court,  and, 
when  it  is  of  doubtful  meaning,  the  appellate 
court  will  give  to  it  that  interpretation  which 
the  court  of  original  jurisdiction  gives  to  it. 
Here  the  court  of  original  Jurisdiction  treat- 
ed the  order  aa  an  order  of  reference  to  a 
court  commissioner  when  objection  was  made 
to  its  form,  and,  that  being  true,  this  court 
will  give  it  the  same  Interpretation,  especially 
as  the  appellant  was  not  misled  by  It 

It  ia  next  objected  that  the  court  of  Sno- 
homish county  is  without  power  to  appoint  a 
court  commisaioner.  This  contention  is  based 
on  the  fact  that  Snohomish  county  has  a  resi- 
dent Judge,  and  the  further  fact  that  the  Leg- 
islature has  apparently  sought  to  limit  the 
power  of  the  court  to  appoint  a  court  com- 
missioner to  those  counties  in  which  there  Is 
no  resident  Judge.  But  the  power  to  appoint 
a  commissioner  is  vested  In  the  court  by  the 
Constitution.  Article  4,  f  23,  of  that  Instru- 
ment reads  as  follows:  "There  may  be  ap- 
pointed in  each  county,  by  the  Judge  of  the 
superior  court  having  Jurisdiction  therein,  one 
or  more  court  commissioners,  not  exceeding 
three  in  number,  who  shall  have  authority  to 
I»erform  like  duties  as  a  Judge  of  the  superior 
court  at  chambers,  subject  to  revision  by  such 
Judge,  to  take  depositions  and  to  perform  such 
other  business  connected  with  the  administra- 
tion of  Justice  OS  may  be  prescribed  by  law." 
This  grant  of  power  is  supreme  in  the  courts, 
and  the  Legislature  is  without  power  to  take 
it  away.  It  does  not  limit  the  right  of  the 
court  to  appoint  a  court  commissioner  to 
those  counties  In  which  there  is  no  resident 
Judge,  and,  in  so  far  as  the  Legislature  haa 
attempted  to  so  limit  it,  its  act  is  invalid  for 
want  of  power. 

It  Is  further  contended  in  this  connection 
that,  if  it  be  held  that  the  court  had  power 
to  appoint  a  commissioner,  the  commissioner 
la  without  power  to  hear  a  proceeding  of 
this  kind,  since  it  is  not  included  In  the 
grant  of  powers  conferred  on  court  commis- 
sioners by  the  Conatitntlon.  The  powers 
there  conferred.  It  will  be  observed,  are  (1) 
power  to  perform  like  duties  as  a  Judge  of 
the  superior  court  at  chambers;  (2)  power  to 
take  deposltlona;  and  (3)  power  to  perform 
auch  other  business  connected  with  the  ad- 
ministration of  Justice  as  may  be  prescribed 
by  law.'  What  was  intended  by  the  Constitu- 
tion makers  to  be  included  In  the  first  of 
these  grants  of  power  is  not  clear,  as  they 
had  In  a  prior  section  of  the  Constitution 
provided  that  the  superior  courts  should  al- 
ways be  open  for  the  transaction  of  business, 
and    thus    eliminated   the   distinction    that 


formerly  existed  between  the  powers  of  a 
Judge  during  term  time  and  his  powers  aft- 
er the  adjournment  of  the  term,  doing  away 
with  the  sittings  of  the  court  at  chambers  al- 
together. Nor  has  this  court  been  more  hap- 
py in  its  attempt  to  elucidate  its  meaning. 
In  Peterson  v.  Dillon,  27  Wash.  78,  67  Pac. 
397,  It  was  intimated  that  the  court  com- 
missioners have  the  powers  that  were  for- 
merly exercised  by  the  territorial  Judges  at 
chambers,  while  In  State  v.  Philip,  44  Wash. 
615,  87  Pac.  955,  it  was  said  that  this  was  a 
strained  construction  of  very  plain  language. 
Indeed,  the  latter  case  went  further,  and 
intimated  that  by  the  logic  of  some  of  our 
previous  decisions  court  commissioners  had 
been  eliminated  entirely  from  our  Judicial 
system.  But  this,  too,  was  evidently  an  in- 
advertence. There  can  be  no  doubt  that 
court  commissioners  hare  the  powers  con- 
ferred by  the  second  and  third  of  the  enu- 
merated grants,  even  if  the  first  be  eliminat- 
ed because  of  Its  Indeflniteness.  They  can 
still  take  depositions,  and  perform  such  oth- 
er business  connected  with  the  administra- 
tion of  Justice  as  may  be  prescribed  by  law. 
Some  question  is  here  made  as  to  the  mean- 
ing of  this  latter  clause,  but  we  have  no 
doubt  It  was  Intended  to  leave  the  Legisla- 
ture free  to  confer  uiwn  court  commission- 
ers such  additional  powers  as  the  due  admin- 
istration of  Justice  may  from  time  to  time 
re<iulre.  Had  the  Constitution  provided  for 
the  appointment  of  court  commissioners,  and 
enumerated  their  powers  without  going  fur- 
ther, there  would  have  been  some  question 
as  to  the  authority  of  the  Legislature  to  add 
to  these  powers,  and  it  was  to  remove  this 
donbt  that  the  clause  was  inserted.  The 
Legislature,  therefore,  has  authority  to  give 
to  court  commissioners  powers  In  addition 
to  those  speciflcnlly  enumerated  in  the  Con- 
stitution, subject  to  the  restriction  that  such 
powers  shall  be  connected  with  the  adminis- 
tration of  Justice.  Acting  under  its  authori- 
ty, the  Legislature  has  ijrovlded  that  every 
court  commissioner  sliall  have  power  "(2) 
to  take  testimony  and  proofs  in  all  cases 
where  the  same  Is  required  by  law,  and  In 
all  matters  in  which  information  is  required 
by  the  court,  and  report  In  writing  his  find- 
ings of  fact  and  conclusions  of  law  thereon 
to  the  Judge  of  the  superior  court  of  the 
county;  (3)  to  grant  adjournments,  admin- 
ister oaths,  preserve  order,  compel  the  at- 
tendance of  witnesses,  and  to  punish  them 
for  nonattendance  or  refusal  to  be  sworn  or 
to  testify  in  the  hearing  of  any  matter  be- 
fore him  as  fully  as  the  court  or  Judge." 
Balllnger'B  Ann.  Codes  &.  St.  f  4729  (Pierce's 
Code,  i  4390).  These  powers  are  ample  to 
authorize  the  doing  of  everything  that  was 
done  by  the  commissioner  in  the  case  at  bar,' 
even  if  the  power  so  to  do  Is  not  found  In 
those  especially  enumerated  in  the  Constitu- 
tion, and  we  therefore  hold  that  he  acted 
within  the  scope  of  his  authority  In  the  pro 
ceedlngs  before  us. 
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It  is  next  objected  that  the  evidence  was 
insuflScient  to  Justify  the  findings  of  fact 
made  by  the  commissioner  and  approved  by 
the  court.  But,  without  entering  into  an 
analysis  of  the  evidence,  we  think  It  amply 
sufficient  in  that  respect. 

The  last  objection  goes  to  the  Judgment; 
the  contentloa  being  that  it  does  not  conform 
to  the  statute.  This  objection  we  thlnii  Is 
"well  taken.  The  statute  under  which  It  was 
entered  reads  as  follows:  "The  Judge  may 
make  an  order  allowing  to  the  Judgment 
creditor  a  fixed  sum  as  costs,  consisting  of 
his  witness  fees  and  referee's  fees  and  other 
disbursements,  and  of  a  sum  in  addition 
thereto  not  exceeding  twenty-five  dollars,  and 
directing  the  payment  thereof  out  of  any 
money  which  has  come  or  may  come  to  the 
hands  of  the  receiver  or  of  the  sheriff  with- 
in a  time  specified  In  the  order."  Balllnger's 
Ann.  Codes  &  St.  f  5327  (Pierce's  Code,  § 
912).  This  statute,  it  will  be  observed,  em- 
powers the  court  to  allow  a  fixed  sura  as 
costs  which  it  may  direct  to  be  paid  out  of 
any  money  which  has  come  or  may  come  in- 
to the  hands  of  the  sheriff  within  a  time 
specified  In  the  order.  The  Judgment  as  en- 
tered required  the  appellant  to  pay  this  sum 
into  court.  This  was  error.  A  formal  Judg- 
ment should  be  entered  against  the  person 
liable  for  the  costs,  followed  by  a  direction 
that  the  sheriff  pay  the  Judgment  out  of 
such  money  as  has  come  or  may  come  into 
bis  hands.  The  defendant  cannot  be  directed 
to  make  the  payment,  and  then  be  punished 
as  for  contempt  if  he  falls  so  to  do. 

The  Judgment  appealed  from  is  reversed 
and  remanded,  with  instructions  to  modify 
the  Judgment  in  the  particular  indicated  In 
the  foregoing  opinion. 

HADLEY,  C.  J.,  and  MOUNT,  CBOW,  and 
BOOT,  JJ.,  concur. 


MOORE  V. 


NATIONAL   ACCIDENT 
SOCIETY. 


(Supreme  Court  of  Washington.  April  22, 
1908.) 
Appeal— Pbiob  Decision— Law  of  the  Case. 
Where,  on  a  prior  appeal  in  an  action  on 
an  accident  policy,  the  court  held  that,  as  the 
company  denied  liability  for  want  of  timely  no- 
tice, its  action  amounted  to  a  waiver  of  any 
other  objection,  such  decision  constituted  the 
law  of  the  case,  and  defendant,  on  a  retrial, 
could  not  object  that  the  action  was  not  com- 
menced within  the  time  limited  hj  the  policy ; 
the  only  question  left  for  determination  being 
the  sufficiency  of  the  notice. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error.  g|  4358-4368.] 

Appeal  from  Superior  Court,  Kittitas  Coun- 
ty ;   H.  B.  Bigg,  Judge. 

Action  by  Cash  Moore  against  the  Nation- 
al Accident  Society.  Judgment  for  plaintiff, 
and  defendant  appeals.    Affirmed. 

Fred  Parker,  for  appellant.  Austin  Mires 
and  Graves  &  McDanlels,  for  respondent 


CBOW,  J.  This  action  was  brought  by 
plaintiff  to  recover  benefits  under  an  acci- 
dent Insurance  policy.  Upon  the  first  trial  a 
Judgment  of  nonsuit  was  rendered  against 
plaintiff,  wliich  Judgment  was  subsequently 
reversed  by  this  court  38  Wash.  31.  80  Pac 
171.  Upon  the  remanding,  of  the  case,  a  sec- 
ond trial  was  had  resulting  in  a  Judgment 
in  favor  of  plaintiff,  from  which  defendant 
prosecutes  this  appeal. 

Appellant  raises  but  one  question,  to  wit: 
"Was  this  action  commenced  within  the  time 
limited  by  the  contract  of  the  parties  as  ex- 
pressed in  the  policy  itself?"  Respondent 
contends  that  this  question  was  necessarily 
involved  in  the  decision  of  the  case  upon  the 
former  appeal,  and  that  its  determination 
then  against  the  present  appellant  is  now 
conclusive.  We  think  this  contention  must 
be  upheld.  Pursuant  to  stipulation  of  the 
parties,  the  last  trial  was  had  upon  the 
same  record  and  evidence  used  at  the  former 
trial.  Hence,  if  the  form  of  the  record  and 
evidence  could  now  present  the  question  men- 
tioned, it  must  have  done  so  on  the  first  trial 
and  appeal.  In  Its  opinion  upon  the  former 
appeal  this  court  said:  "As  the  company  de- 
nied its  liability  and  refused  to  treat  with 
the  insured  on  the  ground  of  want  of  timely 
notice,  its  action  amounted  to  a  waiver  of 
any  other  objection,  and  It  is  not  now  at 
liberty  to  vary  its  ground,  and  insist  that  the 
appellant  cannot  recover  because  he  failed  to 
comply  with  some  other  condition  of  the  poli- 
cy." There  was  consequently  no  question 
left  for  determination  except  that  as  to  the 
sufficiency  of  the  notice  of  the  accident  The 
decision  became  the  law  of  the  case  and  con- 
clusive against  this  appellant  as  to  the  ques- 
tion now  sought  to  be  raised.  Wheeler  r. 
Aberdeen  (Wash.)  92  Pac.  135;  Orant  r. 
Walsh,  41  Wash.  642,  83  Pac.  1113. 

The  Judgment  is  affirmed. 

HADLEY,  O.  J.,  and  FULLEBTON,  BOOT, 
and  MOUNT,  JJ.,  concur. 


STOHLTON  et  nx.   v.   KITSAP   COUNTY. 

(Supreme  Court  of  Washington.     April  22, 

1908.) 

Highways  —  Establisidient    by    Pbkscrip- 

TION. 

A  skid  road  was  built  on  private  property 
for  private  logging  purposes.  Subsequently 
stringers  were  placed  on  the  skids,  and,  with 
these  as  rails,  the  way  was  used  as  a  tram- 
way for  logging  purposes.  Persons  traveled 
over  it  on  foot,  on  horseback,  and  occasionally 
by  team.  The  road  terminated  at  tide  water. 
The  county  never  undertook  to  repair  the  road, 
though  individuals  did  some  work  on  it.  For 
years  the  road  bad  not  been  used  for  logging 

gurpoaeu.     Held  not  to  show  an  adverse  user 
y  the  public  sufficient  to  establish  a  way  by 
prescription. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  25,  Highways,  H  6-20.] 

Appeal  from  Superior  Court  Kitsap  Coun- 
ty;  John  B.  Yakey,  Judge. 
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Action  by  C.  H.  Stohlton  and  wife  a^Inst 
the  county  of  Kitsap.  From  a  Judgment  for 
plaiutiCTs,  defendant  appeals.    Affirmed. 

C.  0.  Sutton  and  Brlghtmaa  &  Xennant, 
for  appellant  6.  Ward  Kemp,  for  respond- 
ents. 

HADLBY,  0.  J.  This  Is  an  action  to  quiet 
title  to  real  estate  as  against  the  county  of 
Kitsap,  and  also  to  enjoin  the  county,  its  of- 
ficers and  agents,  from  trespassing,  or  in- 
Titlng  others  to  trespass,  upon  the  land  In 
question.  The  county  answered  that  It  claims 
no  interest  In  the  land  except  by  way  of  a- 
public  easement  within  that  portion  thereof 
over  which  it  alleges  that  a  public  highway 
exists.  It  Is  alleged  that  the  way  was  nsed 
by  the  public  adversely,  continuously,  and  un- 
interruptedly for  more  than  10  years  prior 
to  the  commencement  of  this  suit,  and  that 
the  plaintiffs  have  without  right  erected 
and  fastened  gates  across  the  highway,  and 
have  thereby  unlawfully  obstructed  the  same, 
so  that  the  public  cannot  use  it.  The  cause 
was  tried  by  the  court  without  a  Jury,  and 
resulted  in  a  Judgment  for  the  plaintiffs,  to 
the  effect  that  they  are  the  owners  in  fee  and 
In  possession  of  the  whole  of  the  land;  that 
the  claim  that  a  public  highway  exists  there 
Is  without  right,  and  that  the  county  is  for- 
ever barred  from  asserting  any  claim  against 
any  part  of  the  land.  The  county  has  ap- 
pealed. 

The  errors  assigned  all  involve  the  single 
contention  that  the  Judgment  is  not  sustained 
by  the  evidence.  The  evidence  discloses  that 
what  the  county  now  asserts  is  a  public  high- 
way was  built  as  a  skid  road  upon  private 
property  for  private  logging  purposes  many 
years  ago.  Afterwards  strips  of  wood  in  the 
nature  of  stringers  were  placed  upon  the 
Bicids  about  eight  feet  apart,  and  with  these 
as  rails  the  way  was  used  as  a  tramway  for 
logging  purposes.  Persons  traveled  over  it 
on  foot,  on  horsebacit,  and  occasionally  by 
team.  The  road  terminated  at  tide  water, 
where  the  water  is  eight  feet  deep  at  high 
tide.  The  county  never  midertoolc  to  work 
or  repair  the  road,  although  individuals  did 
do  some  work  upon  it.  The  travel  over  it 
was  in  all  respects  similar  to  that  over  other 
logging  roads  In  the  same  locality  which 
were  generally  regarded  by  the  public  as  pri- 
vate ways.  For  years  this  way  has  not  been 
used  for  logging  purposes.  We  think  the  evi- 
dence does  not  show  an  adverse  user  by  the 
public  which  establishes  a  way  by  prescrip- 
tion. The  travel  over  it  began  when  It  was 
used  as  a  logging  way,  and  it  was  then  un- 
questionably regarded  as  a  private  way.  Tbe 
travti  must  have  been  permissive  in  its  char- 
acter thai,  and  no  action  inconsistent  with 
a  mere  permissive  right  or  privilege  to  travel 
there  was  taken  by  the  traveling  public  or 
by  the  appellant's  officers  or  agents  until  in 
the  month  of  February.  1906,  when  the  conn- 
ty's  offloen  first  asserted  that  It  waa  a  public 


highway.  Thereupon  the  respoildents  erected 
gates  across  the  road  and  placed  signboards 
there  with  words  thereon  in  printed  form, 
in  large,  legible  letters,  as  follows:  "Private 
Property.  Please  close  the  Gates."  These 
gates  were  maintained  by  respondents  until 
In  March,  1907,  when  they  were  locked  and 
fastened  by  respondents.  The  county  caused 
the  fastenings  to  be  broken  and  the  gates  to 
be  removed  in  April  following.  We  think  It 
is  evident  that  the  public  generally  did  not 
regard  the  travel  there  as  adverse.  This  is 
shown  by  the  fact  that  other  parts  of  this 
same  logging  road  have  been  closed  up  by 
private  owners,  and  no  protest  or  complaint 
was  made  by  the  public  or  by  the  county  au- 
thorities. 

We  think  the  ]udgm»it  of  the  trial  court 
is  well  sustained  by  the  evidence;  and  It  Is 
affirmed. 

FULLERTON,  MOUNT,  CBOW,  and  ROOT, 
JJ.,  concur. 


HBMBNWAT   v.    WASHINGmjN    WATER 
POWER  CO. 

(Supreme  Court  of  Wanhington.     April  2i, 
1908.) 

Dakaoks  —  Pebsorai.   Injubixs  —  Bxoebsivx 
Damaokb. 

Two  of  defendant's  street  cars  collided,  in- 
juring plaintiff,  a  passenger  on  one  of  them, 
80  that  he  was  confined  to  his  bed  for  more  than 
a  week.  Up  to  the  time  of  tbe  trial,  eight 
months  afterwards,  he  had  not  been  able  to 
work  at  bis  trade  of  carpenter,  but  during  a 
part  of  tbe  time  had  been  engaged  in  the 
real  estate  business.  When  injured  he  was  82 
years  of  age,  and  earning  $3.60  a  day.  Sub- 
sequently wages  were  increased  to  $4  a  day. 
Although  prior  to  the  injury  he  was  a  strong, 
able-bodied  man,  since  then  he  had  continnous^ 
suffered  pain,  and  coald  walk  with  difficult. 
Doctors  were  unable  to  find  any  objective  evi- 
dences of  injuries  upon  his  person,  and  the 
great  weight  of  the  testimony  indicated  no  per- 
manent injuiy.  Tbe  Jury  returned  a  verdict 
for  $7,500.  The  trial  court  required  plaintiff 
to  remit  $2,500,  or  submit  to  a  new  trial. 
Plaintiff  made  tlie  remission  and  judgment  was 
entered  for  $5,000.  Held,  that  the  judgment 
is  still  excessive,  and  tliat  a  new  trial  will 
be    irranted,   unless   plaintiff   agrees    to   accept 


[Ed.  Note.— For  cases  in  point,  see  Cent  Dig, 
vol.  15,  Damages,  f|  372-^6.] 

Appeal  from  Superior  Court,  Spokane  Coun- 
ty ;  Geo.  A.  Joiner,  Judge. 

Action  by  Arthur  F.  Hemenway  against 
the  Washington  Water  Power  Company. 
From  a  Judgment  for  plaintiff  for  $5,000,  de- 
fendant appeals.  Reversed  and  new  trial 
granted,  unless  plaintiff  should  agree  to  a 
Judgment  for  $2,500. 

H.  M.  Stephens,  for  appellant  A.  E. 
Barnes  and  Geo.  A.  Latimer,  for  reqmndoit 

MOUNT,  J.  This  is  an  action  for  person- 
al injuries.  The  case  was  tried  to  a  Jury. 
A  verdict  was  returned  in  favor  of  the  plain- 
tiff for  $7,600.    Upon  a  motion  tor  a  new  tri- 
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al,  the  trial  Judge  required  the  plaintiff  to 
remit  $2,S00  from  the  verdict  or  submit  to  a 
new  trlai.  Tlie  plaintiff  made  tbc  remission, 
and  tbe  judgment  was  thereupon  entered  for 
$5,000  in  favor  of  the  plaintiff.  The  defend- 
ant appeals  from  that  Judgment. 

The  only  question  argued  upon  this  appeal 
is  that  the  Judgment  is  excessive.  The  evi- 
dence shows  that  tbe  respondent  was  Injur- 
ed by  the  collision  of  two  of  appellant's  street 
cars  upon  one  of  which  respondent  was  a 
passenger.  At  tbe  time  of  tbe  collision  the 
respondent  was  standing  on  the  rear  of  the 
car,  and,  by  tbe  impact  of  tbe  collision,  was 
thrown  against  the  seats,  which  struck  blm 
in  the  groin,  and  that  he  was  thrown  down 
upon  the  seats,  and  Into  the  aisle  of  the  car ; 
that  tbe  Injury  made  him  sick,  and  he  was 
confined  to  bis  bed  for  more  than  a  week; 
that  up  to  tbe  time  of  the  trial,  which  occur- 
red about  eight  months  after  the  accident,  he 
had  not  been  able  to  work  at  bis  trade,  which 
was  that  of  a  carpenter.  He  bad,  however, 
been  engaged  in  tbe  real  estate  business  for 
three  or  four  months.  At  tbe  time  of  bis  in- 
jury respondent  was  a  young  man  32  years 
of  age,  and  was  employed  at  the  rate  of  $3.60 
per  day.  Subsequently  wages  were  increased 
to  $4  per  day.  Prior  to  the  injury  be  was  a 
strong,  able-bodied  man,  and  since  that  time 
to  the  time  of  the  trial  he  had  continuously 
suffered  pain,  and  could  walk  with  difficulty. 
At  the  time  of  the  injury  and  several  times 
afterwards  he  was  examined  by  certain  doc- 
tors, none  of  whom  were  able  to  find  any 
bruises  or  objective  evidences  of  injuries  up- 
on his  person.  It  was  the  theory  of  tbe  plain- 
tiff that  he  received  an  injury  to  his  spinal 
cord  which  would  be  permanent.  One  of  the 
doctors  called  by  bim  as  a  witness  testified 
at  the  trial  that.  In  bis  opinion,  tbe  injury 
was  to  tbe  spinal  cord,  and  that  the  Inju- 
ries would  remain  permanently.  Several  oth- 
er doctors  who  examined  tbe  respondent  care- 
fully several  times  testified  that  there  was 
no  permanent  injury  and  no  evidences  of  in- 
jury to  the  spinal  cord.  We  have  examined 
tbe  evidence  carefully,  and  are  of  the  opin- 
ion that  the  great  weight  thereof  Indiciites 
that  there  Is  no  permanent  injury  to  tbe  re- 
spondent. The  size  of  tbe  verdict  returned 
by  the  Jury  would  seem  to  indicate  that  they 
might  have  found  that  tbe  respondent  was 
permanently  Injured.  But,  whether  so  or  not, 
the  trial  Judge  was  of  tbe  opinion  that  tbe 
verdict  was  excessive,  and  in  that  opinion  we 
concur.  If  there  were  no  permanent  inju- 
ries caused  to  respondent  by  the  collision.  It 
seems  clear  to  us  that  $5,000  is  still  excessive, 
and  that  one-half  of  this  amount  would  be  a 
Ill>eral  compensation  for  tbe  Injuries  Wbich 
he  has  suffered.  So  large  a  verdict  as  the 
one  returned  by  tbe  Jury  upon  tbe  facts  in 
evidence  in  this  case  indicates  to  us  that  tbe 
Jury  were  Influenced  by  passion  or  prejudice, 
and  that  either  a  new  trlai  should  be  granted, 
<»r  we  should  reduce  the  amount  of  tlie  ver- 
dict to  what  seems  to  us  a  fair  amount 


The  judgment  aiipealed  from  will  therefore 
be  reversed,  and  a  new  trial  granted,  unless 
the  respondent,  within  30  days  after  the  re- 
mittitur Is  filed  below,  shall  file  a  remission 
of  $2,500  from  tbe  judgment  entered,  and 
agree  to  a  judgment  for  $2..'>00,  In  which 
event  the  judgment  win  stand  affirmed  for 
that  amount,  apiiellant  to  recover  costs  on 
this  appeal. 

ROOT,    FULLERTON,    and    CROW,    JJ., 

concur. 


SHAFFORD  t.  BROWN  et  al. 

(Supreme  Court  of  Wasbington.     April  22, 
1908.) 

1.  Statutes— Agbiculture—Destbvction  or 
Infected  Apples— B3ffect  of  Void  Stat- 
ute. 

Tliat  Laws  1903,  p.  246,  o.  133,  assuming 
to  create  the  office  of  coanty  fruit  in.spector,  has 
be<>n  held  unconstitutional  and  void,  doe.s  not 
make  an  inspector  and  tiip  state  commissioner 
of  horticulture  liable  for  apples  destroyed  b;- 
them  after  a  finding  that  they  were  infected 
with  injurious  pests;  the  insijector  and  the 
owners  evidently  supposing  the  act  to  be  valid, 
the  ownerK  recocni7.ing  the  inspector  by  appeal- 
ing from  bis  decision  to  the  commissioner,  and 
the  commissioner's  authority  to  perform  the 
functions  of  his  office  not  being  questioned. 

[Ed.  Note. — For  cases  in  point,  soe  Cent.  Dig. 
vol.  44,  Statutes,  {  57;  toI.  10,  Constitational 
Law,  i  47.] 

2.  Pleading — Affirmative  Defense— Eftbct 
OF  Demubber. 

A  demurrer  to  an  affirmative  defense  ad- 
mits the  material  allegatiom;  thereof. 

[Ed.  Note. — For  cases  in  point,  sec  Cent.  Dig. 
vol.  44,  Statutes,  Si!  525-531.] 

3.  AOBICDLTURB— DeSTBUCTION     OF    INFBCTBD 

Apples— Liabiuty. 

If  apples  were  infected  and  their  destruc- 
tion was  ne<H>ssary  to  avoid  injury  to  the  fruit 
and  the  frnit  interests  of  the  state,  the  owners 
suffered  no  loss  by  tlieir  destruction  by  tbe  state 
commissioner  of  liorticulture  for  which  they 
could  maintain  an  action. 

Appeal  from  Superior  Court,  Takima  Coun- 
ty;   H.  B.  Rigg,  Judge. 

Action  by  K.  W.  Shafford  against  J.  M. 
Brown  and  another.  From  a  Judgment  of  dis- 
missal, plaintiff  appeals.    Aftirmed. 

Fred  Parker,  for  apiiellant  John  D.  At- 
kinson, A.  J.  Falknor,  and  R.  O.  Sbarpe,  for 
respondents. 

CROW,  J.  This  was  an  action  by  plaintiff 
to  recover  damages  for  apples  destroyed  by 
defendants  while  assuming  to  act  as  county 
fruit  inspector  and  state  commissioner  of 
horticulture,  respectively.  From  a  Judgment 
of  dismissal,  plaintiff  appeals. 

In  their  answer  res^poudeuts  alleged  as  an 
afllrmative  defense  that  the  apples  destroyed 
were  Infected  with  pests  injurious  to  the  fruit 
and  fruit  interests  ot  tbe  state,  and  that  the 
only  way  to  avoid  such  injury  was  to  destroy 
tbe  infected  apples;  that  respondent  Brown, 
assuming  to  act  as  county  fruit  inspector,  or- 
derejl  the  owners  of  the  ni)i>les  to  destroy  the 
same;     that    said    owners    appealed    from 


Digitized  by 


Google 


Wash.) 


MOTLAN  T.  MOYLAM. 


27J 


Brown's  decision  to  respondent  Huntley  as 
state  commissioner  of  horticulture;  that  the 
latter  immediately  heard  the  appeal  upon  the 
merits,  and  made  a  personal  inspection  of  the 
fruit,  and  sustained  the  decision  of  Brown, 
and  thereupon  destroyed  the  Infected  apples. 
A  demurrer  was  interposed  to  this  defense, 
but  was  overruled  by  the  trial  court.  Appel- 
lant then  replied  simply  with  a  general  de- 
nial of  the  allegations  of  the  afiBrmatlve  de- 
fense. No  statement  of  facts  or  findings  have 
been  brought  to  this  court.  The  only  question 
presented  is  as  to  the  ruling  of  the  court 
upon  the  demurrer. 

This  conrt  in  the  case  of  State  ex  rel.  Bg- 
bert  V.  Blumberg.  8&  Pac.  708,  held  that  part 
of  the  act  of  1908  (Laws  1903,  p.  246,  c.  133) 
which  assumed  to  create  the  office  of  county 
fruit  Inspector  to  be  unconstitutional  and  void. 
By  reason  of  this,  appellant  contends  that  the 
action  of  respondents  in  condemning  and  de- 
stroying this  fmlt  was  a  trespass,  for  which 
they  must  respond  in  damages  to  him  as 
successor  in  interest  to  the  then  owners.  This 
contention  cannot  be  upheld.  Respondent 
Brown  was  acting  in  good  faith  under  a  stat- 
ute of  the  Legislature.  He  doubtless  supposed 
it  to  be  a  valid  statute.  The  owners  of  the 
fruit  evidently  supposed  the  same.  They  rec- 
ognized Brown  as  county  fruit  inspector  by 
appealing  from  his  decision  to  the  state  com- 
missioner of  horticulture.  There  is  no  ques- 
tion about  respondent  Huntley  being  such 
(H>mmissloner  and  authorized  to  perform  the 
functions  of  that  office.  Upon  a  personal  ex- 
amination of  the  fruit  he  found  It  infected. 
The  affirmative  defense  alleged  that  the  fruit 
was  infected,  and  there  Is  nothing  to  show 
that  it  was  of  any  value.  The  judgment  of 
the  trial  court  is  conclusive  against  appellant 
upon  all  of  the  material  facts.  The  material 
allegations  of  the  affirmative  defense,  for  the 
purposes  of  the  demurrer,  must  be  assumed 
to  be  true.  These  recited  that  the  fruit  was 
Infected  and  its  destruction  necessary.  As- 
suming this  to  be  true,  the  owners  suffered  no 
loss  for  which  they  could  maintain  an  action. 
We  think  the  demurrer  was  properly  over- 
ruled. 

The  judgment  Is  affirmed. 

HADbEY,  C.  J.,  and  FULLBRTON, 
MOUNT,  and  ROOT,  JJ.,  concur. 


MOTLAN  V.   MOYLAN  et   nx. 

(Supreme  Court  of  Washington.     April  24, 
ISKlo.) 

1.  Action— Joinder— Joinder  of  Causes  of 
Action  TIndbr  Codes  and  Practice  Acts. 
An  administratrix  sued  to  recover,  first, 
the  amount  by  mistake  overpaid  defendant  by 
the  decea.sed  on  the  dissolution  of  a  pnrtner- 
»<hip  between  them ;  and,  Rpcondiy,  to  recover 
the  purchase  price  of  a  one-third  interest  in  cer- 
tain lotH  of  land  sold  and  deeded  to  defendant 
by  the  deceased.  Hrltt,  that  both  canses  of  ac- 
tion being  upon  contract  might  be  joined  under 
Bal.  Ann.  Codes  &  St.  f  4!>42  (Pierce's  Code, 
i  412),  permitting  the  joinder  of  causes  of 
action  on  contract,  express  or  implied. 


2.  Appeal— Review— Findings  op  CJocrt  on 
conrltcting  evidence. 

Where  there  is  evidence  to  support  the 
findings  and  conclusions  of  the  trial  court,  the 
Supreme  Court,  not  being  satisfied  that  such 
findings  are  erroneous,  must  taiie  them  as  cor- 
rect. 

[Ed  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  §|  39T»-3982.] 

3.  Interest- Breach  of  Contract— Deten- 
tion OF  Monet. 

In  an  action  by  an  administratrix  to  re- 
cover the  amount  by  mistake  overpaid  defendant 
by  the  deceased  on  the  dissolution  of  a  part- 
nership between  them,  and  to  recover  the  pur- 
chase price  of  a  one-third  interest  in  certain 
lots  of  land  sold  and  deeded  to  defendant  by 
the  deceased,  where  it  was  shown  that  a  few 
days  after  the  settlement  the  deceased  noti- 
fied defendant  that  a  mistake  had  been  made, 
and  demanded  by  letter  a  return  of  the  money, 
and  subsequently  other  demands  were  made  for 
specific  amounta,  it  was  not  erroneous  to  allow 
interest  on  the  amounts  found  due. 

(Ed.  Note.— ITor  cases  in  point,  see  Cent.  Dig. 
vol.  29,  Interest,  §  23.] 

4.  Witnesses  —  Competency  —  Testimony  op 
Parties  Interested  Against  Representa- 
tives IN  Title  ob  Interest  or  Person  De- 
ceased— Statutory  Provisions. 

In  an  action  by  an  administratrix  to  re- 
cover the  amount  by  mistake  overpaid  defend- 
ant by  the  deceased  on  the  dissolution  of  a 
partnership  between  them,  defendant  was  asked 
on  his  own  behalf  to  "state  wiiat  transpired  at  . 
the  time  of  the  settlement  and  all  you  remem- 
ber alx)ut  it."  Beld,  that  the  question  was  gen- 
eral, and  called  for  everything  that  transpired 
at  the  time,  and  included  private  statements  of 
the  decea.sed,  and  was  therefore  objectionable 
under  Ballinger's  Ann.  Codes  &  St.  g  5991 
(Pierce's  Code,  §  937),  excluding  in  an  action  by 
or  against  the  representative  of  a  decedent  tes- 
timony by  the  adverse  party  as  to  statements  of 
deceased. 

fEd.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  50,  Witnesses,  8f  663-082.] 

5.  Judgment- Essentials— Time  op  Rendi- 
tion. 

The  mere  fact  that  judgment  was  not  ren- 
dered within  90  days  after  the  trial  does  not 
of  itself  constitute  error  upon  which  the  judg- 
ment may  be  reversed. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  30,  Judgment,  {§  382-389.] 

6.  Appeal  —  Review— Discretion  of  Lower 
Court— New  Trial. 

Following  the  trial  the  stenographer  who 
had  taken  down  the  evidence  in  shortiiand  lost 
the  notes.  After  an  adverse  decision  defend- 
ant moved  fOr  a  new  trial,  and  offered  to  pay 
all  the  costs  therefor  in  order  to  get  a  correct 
new  record.  Held,  that  the  matter  was  with- 
in the  court's  discretion,  and  that  a  refusal  of 
the  motion  was  not  an  abuse  Of  discretion. 

[Ed.  Note. — ^For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  S§  3860-3876.] 

Appeal  from  Superior  Court,  Lincoln  County. 

Action  by  Mary  Moylan,  as  administratrix 
of  the  estate  of  Daniel  Moylan,  deceased, 
against  John  Moylan  and  another.  From  a 
Judgment  for  plaintiff,  defendants  appeal. 
Affirmed. 

Neal,  Sessions  &  Myers  and  H.  A.  P.  Myers, 
for  appellants.  Merrill,  HIbschman,  Oswald 
&  Merrill,  for  respondent 

MOUNT.  J.  This  action  was  brought  by  the 
resiKindent  against  the  appellants  to  recover 
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the  sum  of  $2,150  alleged  to  be  due  upon  two 
causes  of  action.  Tbe  lower  court,  after  a 
trial,  entered  Judgment  in  favor  of  tbe  plain- 
tiff upon  both  causes  of  action  for  $1,943.50. 
Tbe  defendants  appeal. 

Mary  Moylan,  tbe  respondent,  is  the  admin- 
istratrix of  tbe  estate  of  Daniel  Moylan,  de- 
ceased. She  is  tbe  widow  of  the  deceased. 
The  appellant  John  Moylan  and  tbe  deceased, 
Daniel  Moylan,  were  brothers.  They  were 
copartners  in  a  fanning  business  for  several 
years  prior  to  December,  1902.  The  com- 
plaint alleged  as  a  first  cause  of  action,  In 
substance,  that  the  two  brothers  were  en- 
gaged in  business  as  partners  prior  to  De- 
cember 20,  1902,  when  on  that  day  the  co- 
partnership was  dissolved  by  mutual  con- 
sent, and  a  settlement  was  made  between 
them;  that  it  was  then  agreed  if  any  mis- 
take bad  been  made  in  such  settlement  it 
should  be  corrected.  Soon  afterwards  Dan- 
iel Moylan  discovered  that  a  mistake  had 
been  made  against  him  amounting  to  $1,350, 
and  immediately  notified  bis  brother  thereof. 
Tbe  second  cause  of  action  alleges  tbe  sale 
to  appellant  of  a  one-third  Interest  in  cer- 
tain lots  of  land  of  the  value  of  $800.  The 
appellants  demurred  to  tbe  complaint  upon 
the  ground,  among  others,  that  several  caus- 
es of  action  were  Improperly  nnited  in  tbe 
complaint.  This  demurrer  was  overruled. 
Tbe  appellant  thereupon  answered,  admitting 
that  the  settlement  had  been  made,  bnt  deny- 
ing that  any  mistakes  had  been  made  there- 
in, and  admitted  that  on  June  23,  1903,  the 
re^randent  and  her  husband,  Daniel  Moylan, 
who  was  then  alive,  made  a  deed  of  tbe  lots 
In  question  to  the  appellant,  but  alleged  af- 
firmatively that  the  lots  were  formerly  own- 
ed by  John  Moylan,  Daniel  Moylan,  and  Den- 
nis Moylan,  brothers,  who  Inherited  the  lots 
from  a  brother  Timothy ;  that  the  considera- 
tion for  the  deed  from  Daniel  and  wife  to 
John  was  tbe  fact  that  John  had  cared  for 
his  mother  for  many  years  prior  to  her 
death;  and  that  tbe  deed  was  made  in  con- 
sideration tbereof  at  the  suggestion  of  Daniel 
and  Dennis  Moylan.  This  affirmative  matter 
was  denied.  The  cause  was  tried  to  tbe 
court  without  a  jury,  commencing  on  June  5, 
1906.  The  judge  thereafter  did  not  announce 
bis  decision  until  May  24,  1907,  when  find- 
ings of  fact  and  conclusions  of  law  were 
made  in  favor  of  tbe  respondent,  to  the  eflTect 
that  at  the  settlement  made  between  appel- 
lant and  Daniel  Moylan  the  latter  had  paid 
to  the  appellant  $6,270,  which  was  $1,293.27 
more  than  be  should  have  paid,  and  also  that 
tbe  agreed  value  of  the  lots  was  $250  for 
respondent's  one-third  Interest.  The  judg- 
ment was  entered  for  these  amounts,  with  in- 
terest. 

Appellants  claim  on  this  appeal  that  the 
court  erred  in  denying  the  demurrer  to  the 
complaint,  for  tbe  reason  that  the  two  causes 
of  action  stated  cannot  be  joined  in  tbe  same 
complaint    Both  causes  of  action  are  upon 


contract,  and  may  be  clearly  Joined  under  tbe 
provisions  of  section  4942,  Balllnger's  Ann. 
Codes  &  St  (Pierce's  Code,  f  412). 

Appellants  next  contend  that  tbe  evidence 
is  insufficient  to  show  that  a  mistake  was 
made  in  tbe  settlement  between  the  brothers. 
The  appellant  John  Moylan  was  a  witness, 
and  admitted  that  within  a  few  days  after 
the  settlement  was  made  his  brother  Daniel 
claimed  that  mistakes  had  been  made,  and 
requested  the  appellant  to  correct  the  errors ; 
that  after  the  death  of  Daniel  the  widow  and 
a  brother  of  the  widow  upon  different  occa- 
sions made  similar  demands,  which  appellant 
rejected.  There  is  evidence  in  the  record  to 
support  the  fidodlngs  and  conclusions  of  tbe 
trial  court  and  we  are  not  satisfied  on  this 
appeal  that  bis  findings  are  erroneous.  They 
must  therefore  be  taken  as  correct 

Appellants  also  contend  that  the  evidence  is 
insufficient  to  support  the  finding  that  they 
agreed  to  pay  $250  for  a  one-third  interest 
in  the  lots,  as  alleged  in  the  second  cause 
of  action.  The  evidence  is  in  direct  conflict 
upon  this  question,  and  we  are  unable  to  say 
that  It  preponderates  against  tbe  finding,  and 
for  that  reason  we  shall  not  disturb  tbe 
court's  finding. 

It  is  alleged  that  the  court  erred  In  allow- 
Ing  interest  on  the  amounts  found  due  on 
each  cause  of  action.  The  record  shows  that 
within  a  few  days  after  the  settlement  Dtuilel 
notified  the  appellant  that  a  mistake  had 
been  made,  and  demanded  by  letter  a  return 
of  the  money,  and  subsequently  other  de- 
mands were  made  for  specific  amounts.  Un- 
der these  circumstances  It  was  not  error  to 
allow  interest  on  the  amounts  found  due. 

Appellants  argue  that  the  court  erred  in 
sustaining  an  objection  to  a  question  put  to 
appellant  while  be  was  upon  tbe  witness 
stand  as  follows:  "State  what  transpired  at 
the  time  of  the  settlement  and  all  you  re- 
member about  It."  This  question  was  ob- 
jected to,  because  It  called  for  a  conversation 
with  Daniel  Moylan,  deceased,  and  the  ob- 
jection was  sustained  on  that  ground.  This 
question  was  general,  and  called  for  every- 
thing that  transpired  at  that  time,  and  in- 
cluded private  statements  of  the  deceased. 
As  framed,  the  question  was  clearly  objec- 
tionable under  the  statute  (section  5991,  Bal- 
llnger's Ann.  Codes  &  St  [Pierce's  Oode^  i 
937]),  and  the  court  did  not  err. 

Appellant  argues  that  the  Judgment  is  er- 
roneous, because  It  was  not  rendered  within 
90  days  after  the  trial.  We  held  in  Donarls 
V.  Barker,  33  Wash.  200,  74  Pac  862,  that 
such  judgments  were  not  void,  and  that  the 
court  did  not  lose  Jurisdiction  by  reason  of 
delay.  The  mere  fact  that  the  judgment  was 
not  rendered  within  90  days  does  not  of  it- 
self constitute  error  upon  which  the  Judg- 
ment may  be  reversed. 

It  is  claimed  tltat  tbe  court  erred  in  refus- 
ing to  grant  a  new  trial.  It  seems  that  aft- 
er the  trial  the  stenographer  who  had  taken 
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dowa  the  evidence  In  shorthand  lost  the 
notes.  After  an  adverse  decision  the  appel- 
lants made  application  for  new  trial,  and  of- 
fered to  pay  all  the  costs  of  Bach  new  trial 
In  order  to  get  a  correct  new  record.  The 
court  refused  this  application.  This  was 
clearly  within  the  discretion  of  the  trial 
court,  and  was  not  an  abuse  of  such  discre- 
tion. 
The  Judgment  must  therefore  be  aflSrmed. 

HADLEY,  C.  J.,  and  RUDKIN,  ROOT, 
CROW,  DUNBAR,  and  FULLERTON,  JJ., 
concur. 


JAMES  V.  CITY  OP  SEATTLE  et  «1. 

(Supreme  Court  of  Washington.     April  24, 
1908.) 

1.  Municipal  Corpokations  —  Public  Im- 
provements—Assrssuei^ts  yoR  Benefito— 
Amount  of  Assessments— Statutobt  Limi- 
tations. 

By  Laws  1903,  p.  121,  c.  82,  any  city  of 
the  first  class  may  order  any  improTements.  and 
charge  the  cost  to  the  abutting  property,  when 
it  does  not  exceed  50  per  cent,  of  the  real  es- 
tate valuation,  exclusive  of  imorovements,  with- 
in the  proposed  improvement  district,  according 
to  the  last  valuation,  when  such  improvement  in 
anthoriied  by  a  unanimous  vote  of  the  coun- 
cil, provided  this  limit  may  be  exceeded  when 
any  improvements  shall  be  petitioned  for  by 
three-fourths  of  the  property  owners  to  be  as- 
sesiied.  and  when  such  petition  specifies  not  to 
exceed  a  certain  higher  percentage.  A  peti- 
tion of  three-fourths  of  the  property  owners  in 
an  assessment  district  for  Improvements  pro- 
vided that  the  cost  should  not  exceed  200  per 
cent,  of  the  value  of  the  real  estate  therein. 
Held,  that  the  statute  placed  no  limit  on  the 
value  of  the  improvements  when  petitioned  by 
property  owners',  except  that  specified  in  the 
petition,  and  the  use  of  the  word  "percentage" 
did  not  limit  the  asseasment  to  a  fractional  part 
of  the  valuation. 

Z  Same  —  Apportionment  of  Expenses  — 
Benefits  Conferred. 

The  constitutional  limit  of  an  assessment 
in  proportion  to  the  taxable  value  of  the  prop- 
erty by  petition  of  the  owners  is  the  value  of 
the  actual  benefits  conferred. 

3.  Same— Mode  of  Assessment— VAttTATioN 
OF  Property. 

Where  the  ordinance  authorizing  the  im- 
provements, pursuant  to  a  petition,  was  passed 
shortly  after  the  petition  was  filed,  and  was 
based  on  the  valuation  placed  on  the  property 
Itetween  the  filing  of  the  petition  and  the  pass- 
ing of  the  ordinance,  the  petition  not  reciting 
upon  what  valuation  the  contemplated  assess- 
ment was  based,  the  last  valuation  controls  in 
fixing  the  amount  of  the  assessment. 

4.  Same  —  Pbeliminabt  Pboceedinos— Psn- 
TiON  OF  Pbofebtt  Owners  —  Conditions 
Contained  Ieebein— Illegal  Conditions 
—Effect. 

Improvements  were  made  under  Laws  1903, 
p.  121.  c.  82,  authorising  improvements,  and 
providing  that  the  cost  thereof  may  exceed  the 
proportionate  percentage  named  therein,  based 
on  the  last  valuation  when  the  improvements 
are  petitioned  for  by  the  owners  of  three-fourths 
of  the  property  to  be  assessed  within  the  district, 
and  when  such  petition  specifies  a  certain 
higher  percentage.  The  petition,  signed  by  the 
requisite  number,  recited  that  the  petitioners 
signed  it  upon  the  following  conditions ;  one 
of  the  conditions  being  that,  for  the  purpose 
of  the  improvements,  the  district  should  be  di- 
95P.-18 


vided  into  three  subdistrlcts  of  described  boun- 
daries, and  that  the  cost  of  the  grading,  etc., 
of  streets  Ijring  within  such  subdistrlcts  should 
be  borne  by  the  property  therein,  but  that  the 
work  of  regrading  of  the  streets  should  be  let 
by  a  single  contract.  Held,  if  this  could  not  be 
legally  done,  it  was  not  the  intention  of  the 
petitioners  that  the  improvements  should  not 
in  that  event  be  made,  and,  even  if  the  condi- 
tions were  illegal,  their  illegality  was  not  jur- 
isdictional, and  did  not  render  the  proceedings 
fatally  defective. 

5.  Same— Mode  of   Assessment— VALTiATioir 
OF  Pbofebtt. 

The  contention  that  there  has  been  no 
valuation  placed  upon  the  property  within  the 
proposed  assessment  district,  for  the  reason  that 
a  part  of  the  property  is  taken  for  widening 
the  street,  and  the  balance  of  the  property  by 
itself  has  never  been  assessed,  is  unsound,  since 
the  city  cannot  take  any  property  without  com- 
pensation, and  the  increased  width  of  the  street 
is  presumed  to  add  to  the  value  of  the  remain- 
ing property,  and  the  last  valuation  for  gen- 
eral taxation  controls  in  fixing  the  cost  of  the 
improvement. 

fEd.  Nnte.— For  cases  in  point,  see  Cent.  Dig. 
vol.  Sd,  Municipal  Corporations,  i  1110.] 

6.  Same- Contracts— Validity— OoKDinoiis 
IN  Contract— Effect. 

Improvements  were  made  under  Laws  1903, 
p.  121,  c.  82,  authorizing  municipal  improve- 
ments to  be  charged  to  the  abutting  property, 
and  providing  that  the  limit  of  the  cost  may 
exceed  the  limit  fixed  therein  when  the  im- 
provements are  petitioned  for  by  owners  of  three- 
fourths  of  the  property  to  be  assessed,  when 
such  petition  specifies  a  higher  percentage.  The 
petition  recited,  among  other  conditions,  tliat 
the  city,  when  contracting  for  the  work,  should 
require,  for  the  benefit  of  the  property  owners, 
that  the  contractor  excavate  the  property  of 
petitioners  at  the  same  cost  as  the  price  fixed 
for  excavating  the  streets,  and  the  petitioners 
might  pay  for  such  private  excavation  in  a 
certain  manner  and  time,  and  these  conditions 
were  incorporated  by  the  city  in  the  calls  for 
bids.  Some  of  the  grades  were  very  deep,  and 
it  was  necessary  to  slope  the  adjoining  property 
considerable  in  grading.  Beld,  that  the  only  re- 
quirement in  contracts  by  the  city  for  local  im- 
provements was  that  the  conditions  did  not  tend 
to  increase  the  cost  to  the  property  owners, 
and,  as  the  contractor  could  do  the  grading 
cheaper  if  he  also  did  the  private  grading  on 
the  adjoining  lots,  the  conditions  did  not  render 
the  contract  void  as  a  matter  of  law. 

Appeal  from  Superior  Court,  King  County; 
R.  B.  Albertson,  Judge. 

Suit  by  J.  A.  James  against  the  city  of 
Seattle  and  another.  Judgment  for  defend- 
ants, and  complainant  appeals.  Affirmed. 

L.  T.  Turner,  for  appellant  Scott  Calhoun, 
and  Peters  &  Powell,  for  req>ondent8. 


MOUN'T,  J.  This  action  was  brought  by 
the  appellant  to  restrain  the  respondents  from 
carrying  out  a  contract  for  excavating  certain 
streets.  The  contract  was  let  by  the  city  of 
Seattle  to  Its  correspondent,  the  Rainier  De- 
velopment Company.  The  defendants  filed  a 
general  demurrer  to  the  complaint  This  de- 
murrer was  sustained  by  the  court  below. 
The  plalntiir  elected  to  stand  upon  the  allega- 
tions of  the  complaint.  The  action  was  there- 
upon dismissed.    He  appeals. 

The  complaint  shows  that  the  authority  of 
the  city  council  to  order  the  Improvement 
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rests '  upon  a  certain  petition  signed  by  tbe 
owners  of  three-fourtlis  of  the  property  witbin 
the  whole  Iniprovement  district,  under  chapter 
82,  p.  121,  Laws  1903 ;  that  tbe  appellant  is 
tbe  owner  of  tbe  real  property  abutting  upon 
one  of  the  streets  to  be  improved ;  that  be  did 
not  sign  tbe  petition  therefor;  that  by  tbe 
petition  tbe  owners  of  three-fourths  of  the 
property  within  the  proposed  district  have 
attempted  to  confer  upon  the  city  council 
power  to  widen,  alter,  and  change  grades  of 
certain  named  streets,  and  to  excavate  such 
streets  to  tbe  new  grades,  and  to  do  other 
work  incidental  to  such  regradlng  and  to  as- 
sess the  cost  of  these  improvements  against 
the  property  benefited  thereby,  provided  the 
cost  of  such  regradlng  and  improvements  in- 
cident thereto  "shall  not  exceed  two  hundred 
per  cent,  of  the  value  of  the  real  estate  ex- 
clusive of  improvements  thereon  within  the 
district  to  be  improved."'  Tbe  petition  also 
states:  "Your  petitioners  do  further  re- 
spectfully represent  that  they  sign  this  peti- 
tion upon  the  following  understanding,  and 
do  hereby  agree  to  the  following  terms  and 
conditions:  •  •  *  (2)  The  contract  for  the 
grading  and  regradlng  of  the  streets  and 
avenues  embraced  in  tbe  above-named  district 
shall  be  let  as  a  single  contract,  provided 
that  for  tbe  purpose  of  prosecuting  such  work 
said  contract  shall  provide  that  said  dis- 
trict shall  be  subdivided  Into  three  subdls- 
trlcts,  the  boundaries  of  which  shall  be  as 
follows:  [Then  follows  the  description  of  each 
subdlstrlct]  The  cost  of  grading  and  regrad- 
lng tbe  streets  and  avenues  lying  within  the 
boundaries  of  each  subdlstrlct  as  hereinbefore 
described,  together  with  tbe  cost  of  all  other 
work  necessary  or  incidental  to  said  grading 
and  regradlng,  sliall  be  home  entirely  by 
property  lying  within  the  limits  of  said  sub- 
district,  respectively,  so  far  as  the  same  may 
be  legally  made  a  Hen  upon  said  property." 
In  this  connection  it  should  be  stated  that  tbe 
complaint  shows  that,  while  tbe  owners  of 
three-fourths  of  the  projjerty  within  the  dis- 
trict as  a  whole  signed  the  petition,  the  own- 
ers of  three-fourths  of  the  property  within 
the  subdlstrlct  in  which  the  plaintiff's  prop- 
erty is  situated  did  not  sign  the  petition.  The 
petition  contains  the  further  condition  that 
the  city  of  Seattle,  In  entering  Into  the  con- 
tract for  the  performance  of  the  work,  shall 
Insert  therein  a  provision  for  and  on  behalf 
of  and  for  the  benefit  of  private  property 
witbin  the  district  to  be  assessed  for  this  Im- 
provement who  may  desire  said  property  to  be 
excavated;  that  said  owner  shall  have  the 
right  and  privilege  to  demand  that  the  con- 
tractor shall  excavate  said  private  property 
at  the  some  time  the  abutting  streets  are  ex- 
cavated, and  at  a  cost  per  cubic  yard  not  to 
exceed  the  price  bid  by  said  contractor  for 
excavating  tbe  streets  and  avenues,  and  that 
said  contractor  shall  be  required  to  enter  into 
a  contract  with  such  private  owners  for  tbe 
perforniam-e  of  sucli  excavating  "in  accord- 
ance with  the  terms  and  conditions  herein  pro- 


vided." It  is  further  provided  in  the  peti- 
tion that  ail  the  signers  of  such  petition  will 
enter  Into  such  contracts  with  tbe  contractor, 
"provided  that  said  contractor  shall  accept  in 
full  satisfaction  for  private  excavation  a  Hen 
against  said  private  property,  payable  at  the 
option  of  the  owners  thereof,  in  cash  upon 
monthly  estimates  made  in  general  conformity 
with  the  monthly  estimates  made  for  tbe 
streets  abutting  said  property.  The  said  own- 
er may  elect  to  pay  for  such  private  excava- 
tion at  the  expiration  of  any  period  not  ex- 
ceeding 10  years  after  the  completion  and 
acceptance  of  said  work  by  the  board  of  public 
works,  with  interest  on  deferred  payments  at 
tbe  rate  of  7  per  cent,  per  annum,  payable 
semiannually."  This  petition  was  filed  with 
the  board  of  public  works  of  the  city  on  May 
12,  1906.  Thereafter,  on  December  3.  190G, 
the  city  council,  by  unanimous  vote,  passed  an 
ordinance  as  follows,  omitting  the  formal 
parts: 

"Section  1.  That  Third  avenue  and  Third 
avenue  produced,  from  Pine  street  to  Cedar 
street;  Fourth  avenue,  from  Pine  street  to 
Cedar  street;  Fifth  avenue,  from  Westlake 
avenue  to  Denny  way;  Olive  street,  from 
Stewart  street  to  Westlake  avenue;  Stewart 
street,  from  Second  avenue  to  Westlake  ave- 
nue ;  Virginia  street,  from  Second  avenue  to 
Westlake  a'venue ;  Lenora  street,  from  Second 
avenue  to  Fifth  avenue;  Blanchard  street, 
from  Second  avenue  to  Fifth  avenue;  Bell 
street,  from  Second  avenue  to  Fifth  avenue ; 
Battery  street,  from  the  alley  between  Second 
avenue  and  Third  avenue  to  Fifth  avenue; 
Wail  street,  from  the  alley  between  Second 
avenue  and  Third  avenue  to  Fifth  avenue,  and 
Vine  street,  from  the  alley  between  Second 
avenue  and  Third  avenue  to  Fifth  avenue, 
and  the  approaches  to  such  streets  and  ave- 
nues for  such  distance  back  therefrom,  not  ex- 
ceeding two  hundred  flfty-six  (256)  feet,  as 
may  be  necessary  to  make  proper  and  suitable 
approaches  thereto,  be  improved  by  grading 
and  regradlng  tbe  same  and  by  the  construc- 
tion of  such  temporary  sewers  and  the  altera- 
tion, removal,  and  reconstruction  of  tbe  exist- 
ing sewer  system,  as  may  be  rendered  neces- 
sary by  the  grading  and  regradlng  of  said 
streets,  avenues,  and  approaches,  said  im- 
provement to  be  made  In  accordance  with  tbe 
stipulations  and  agreements  contained  In  tbe 
property  owners'  petition  therefor,  being  file 
No.  300C0  of  tbe  records  of  the  city  of  Seattle 
in  the  office  of  the  comptroller  of  said  city.. 
Said  improvement  to  be  made  according  to 
the  plans  and  speclflcatlMis  prepared  under 
the  direction  of  the  city  engineer  and  on  file 
In  the  office  of  the  department  (tf  public 
works.  And  that  assessments  be  levied  and 
collected  upon  all  lots  and  parcels  of  land 
specially  benefited  by  said  Improvement  to 
defray  the  cost  and  expense  thereof  and 
local  improvement  district  bonds  be  Issued  as 
hereinafter  provided,  and  said  assessment 
shall  become  a  flrat  lien  upon  all  property 
liable  therefor  and  for  tbe  payment  of  said 


Digitized  by 


Google 


Wash.) 


JAMES  v.  CITY  OF  SBAITLB. 


275 


local  Improvement  district  bonds  as  herein- 
after provided. 

"Sec.  2.  That  there  Is  hereby  established  a 
local  Improvement  district  to  be  designated  as 
'Local  Improvement  District  No.  1345,'  which 
district  Is  described  as  follows:  All  the  prop- 
erty abutting,  adjacent  and  approximate  to 
said  portion  of  said  streets  and  avenues  named 
and  described  in  section  1  herein  to  such 
distance  back  from  the  marginal  lines  thereof 
as  prescribed  by  the  city  charter,  the  prop- 
rty  Included  within  said  local  improvement 
district  shall  be  deemed  to  be  and  shall  be 
the  property  specially  benefited  by  said  Im- 
provement and  the  total  cost  and  expense  of 
the  improvement  herein  ordered,  including  all 
necessary  Incidental  exi)enses,  shall  be  defray- 
ed by  collection  of  special  assessments  upon 
the  property  Included  In  said  local  Improve- 
ment district,  which  said  assessment  shall  be 
made  upon  said  property  in  all  respects  as 
provided  by  the  laws  of  the  state  of  Washing- 
ton and  the  city  charter  and  ordinances  of  the 
city  of  Seattle,  and,  together  with  interest  to 
accrue  upon  the  respective  sums  so  assessed 
shall  be  collected  as  herein  provided. 

"Sec.  3.  That  the  mode  of  making  payment 
for  the  said  local  Improvement  shall  be  the 
mode  of  'payment  by  bonds,'  as  provided  by  an 
act  of  the  Legislature  of  the  state  of  Washing- 
ton entitled  'An  act  authorizing  the  Issuance 
and  sale  of  bonds  by  cities  to  pay  for  local 
Improvement  providing  for  the  payment  there- 
of and  declaring  an  emergency,'  approved 
March  14,  1809,  and  under  the  provisions  of 
Ordinance  No.  5C93,  of  said  city,  approved  De- 
cember 6, 1899.  The  provisions  of  this  section 
shall  apply  only  to  the  mode  of  payment  of 
said  assessment  and  shall  not  be  construed  as 
limiting  the  method  of  assessment  to  the  plan 
provided  by  the  charter  of  the  city  of  Seattle 
or  said  Ordinance  5603. 

"Sec.  4.  That  said  Improvement  shall  be 
made  under  the  supervision  of  the  board  of 
public  works,  which  board  is  hereby  ordered 
to  proceed  with  said  Improvement  as  soon  as 
the  bonds  of  said  local  improvement  district 
shall  have  been  Issued  and  the  Improvement 
shall  not  be  begun  imtil  said  bonds  are  nego- 
tiated and  sold  unless  the  said  contract  for 
said  Improvement  shall  provide  for  the  de- 
livery of  said  bonds  to  the  contractor  In  pay- 
ment therefor:  Provided,  If  the  contract  for 
said  Improvement  shall  be  so  made  that  the 
contractor  constructing  the  same  shall  accept 
the  bonds  in  payment  thereof,  the  improve- 
ment may  be  commenced  immediately  after 
the  execution  of  the  contract :  Provided,  that 
If  the  contract  for  said  Improvement  does  not 
provide  for  the  delivery  of  bonds  to  the  con- 
tractor, said  bonds  shall  be  negotiated  before 
said  Improvement  shall  be  commenced  and  If 
the  bonds  be  not  negotiated  and  the  contract 
for  said  Improvement  shall  provide  that  said 
bonds  shall  be  delivered  to  the  contractor  In 
payment  for  such  Improvement,  the  board  of 
public  works  shall  provide  for  the  delivery  of 
any  of  Said  bonds  during  tb^  progress  of  the 


work,  as  In  its  Judgment  It  may  deem  safe  and 
proper. 

"Sec.  6.  That  provision  shall  be  made  by 
ordinance  for  the  Issuance  of  bonds  of  said 
local  Improvement  district  for  the  whole  es- 
timated cost  of  said  improvement  less  the 
amount  Issued  against  lands  of  the  United 
States,  the  city  of  Seattle  and  less  the  amount 
paid  upon  the  assessment  prior  to  the  time  for 
the  Issuance  of  the  bonds,  and  for  their  de- 
livery to  the  contractor  constructing  the  Im- 
provement In  payment  thereof  or  their  negoti- 
ation and  sale.  Said  bonds  shall  be  payable 
in  ten  equal  annual  Installments  and  shall 
bear  Interest  at  the  rate  of  six  per  cent,  per 
annum  payable  annually  upon  all  unpaid  In- 
stallments of  said  bonds. 

"Sec.  6.  This  ordinance  shall  take  effect 
and  be  in  force  from  and  after  Its  passage 
and  approval  If  approved  by  the  mayor,  other- 
wise it  shall  take  effect  at  the  time  it  shall  be- 
come a  law  under  the  provisions  of  the  city 
charter." 

Thereafter,  pursuant  to  said  ordinance,  the 
board  of  public  works  called  for  bids  and  let  a 
contract  to  the  respondent  Rahiler  Develop- 
ment Company  for  said  work,  which  said  call 
for  bids  and  the  contract  referred  to  the  plana 
and  specifications  then  on  file  In  the  office  of 
said  board,  which  plans  and  specifications  con- 
tained the  following  stipulations  and  provi- 
sions: "The  said  contractor  agrees  to  ail  the 
stipulations  and  agreements  as  set  forth  in 
the  property  owners'  majority  petition  now  on 
file  in  the  office  of  the  city  comptroller,  said 
petition,  stipulation,  and  agreement  being  part 
of  this  contract  so  far  as  the  same  is  In  con- 
formity with  the  laws  of  the  state  of  Wash- 
ington, the  charter  of  the  city  of  Seattle  and 
the  ordinances  of  said  city.  Said  stipulations 
and  agreements  are  as  follows:  [Then  follow 
the  conditions  of  the  petition  set  out  above.]" 

The  complaint  then  alleges  that  the  cost 
of  the  work  provided  for  by  the  said  contract 
and  the  amount  required  by  the  said  contract 
to  be  .paid  by  the  contractor  therefor  is  more 
than  200  per  cent,  of  the  authorized  valuation 
of  the  lands  (Including  the  strips  to  be  taken 
by  the  widening  of  the  streets)  In  the  assess- 
ment district,  according  to  the  assessed  valu- 
ation thereof  on  the  last  annual  assessment 
roll  prior  to  the  filing  of  said  petition,  but 
less  than  200  per  cent  and  more  than  50  per 
cent,  of  the  total  assessed  valuation  of  said 
property  for  general  taxes,  as  the  same  ap- 
pears upon  the  last  assessment  roll  made  for 
the  levying  of  taxes  prior  to  the  passage  of 
said  ordinance.  The  appellant  contends  that 
the  contract  Is  illegal  because  the  stotuto  does 
not  confer  upon  the  owners  of  three-fourths  of 
the  property  In  a  proposed  ossessment  district 
the  right  to  fix  a  limit  of  assessment  in  excess 
of  the  value  of  the  property.  The  statute 
referred  to  Is  as  follows:  "It  shall  be  lawful 
for  any  city  of  the  first  class  to  order  any  Im- 
provement, the  cost  of  which  Is  to  be  charged 
to  abutting  property,  when  said  cost  shall  not 
exceed  fifty  per  cent,  of  the  valuation  of  the 
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real  estate  exclualye  of  Improrements  within 
tlie  proposed  ImproTement  district  according 
to  tile  valuation  last  placed  upon  it  for  pur- 
poses of  general  taxation,  when  such  improve- 
ment is  ordered  by  a  unanimous  vote  of  the 
council  of  said  city  of  the  first  class:  Pro- 
vided, that  this  limit  may  be  exceeded  when 
any  improvement  shall  be  petitioned  for  by 
the  owners  of  three-fourths  of  the  property  to 
be  assessed  for  said  proposed  improvement, 
and  when  such  petition  specifies  not  to  exceed 
a  certain  higher  percentage."  Laws  1905, 
p.  121. 

It  Is  argued  that  the  use  of  the  word  "per- 
centage" denotes  a  fractional  part,  and  there- 
fore the  Legislature  intended  by  the  use  of 
the  word  "percentage"  to  limit  the  petition- 
ers to  less  than  the  whole  value  of  the  real 
estate.  It  seems  clear  by  the  context  that 
the  Legislature  intended  to,  and  did,  limit 
the  council  to  Improvements  costing  50  per 
cent,  of  the  assessed  value  of  the  real  estate 
to  be  improved  when  the  improvement  was 
ordered  without  a  petition  of  fhe  property 
owners,  but  expressly  provided  "that  this 
limit  may  be  exceeded  when  any  improve- 
ment shall  be  petitioned  for  by  the  owners  of 
three-fourths  of  the  property  to  be  assessed." 
This  clearly  indicates  that  no  limit  was  in- 
tended to  be  fixed  by  law  in  such  cases.  But 
the  last  clause  leaves  the  limit  to  be  fixed 
by  the  petitioners  themselves,  so  that,  what- 
ever may  be  the  technical  meaning  of  the 
word  "percentage,"  it  la  clear  from  the  whole 
context  of  the  section  quoted  that  no  techni- 
cal meaning  was  to  be  given  to  the  word  "per- 
centage," and  that  no  limit  was  fixed  except 
In  the  case  first  named.  Appellant  states: 
"If  the  statute  means  that  the  city  council 
may,  upon  petition  of  the  owners  of  three- 
fourths  of  the  property,  fix  any  limit,  no  mat- 
ter how  high,  then  the  statute  is  unconstitu- 
tional as  depriving  a  citizen  of  his  property 
without  due  process  of  law."  No  authorities 
are  cited  to  support  this  statement,  and  no 
further  argument  made  thereon.  The  limit 
of  the  council  above  50  per  cent,  is  fixed  by 
the  petition  of  the  property  owners,  and  the 
constitutional  limit  is  the  value  of  actual 
benefits  conferred.  1  Cooley  on  Taxation  (2d 
Kd.)  p.  623  et  seq.;  Ablwtt  on  Municipal  Cor- 
porations, i  337  et  seq.;  Hamilton  on  Special 
Assessments,  g  202  et  seq.;  McNamee  v.  Ta- 
coma,  24  Wash.  591,  64  Pac.  791. 

It  is  next  argued  that  it  was  the  intention 
of  the  petitioners  to  limit  the  assessment  with 
reference  to  the  last  valuation  placed  upon 
the  property  for  general  taxation  which  pre- 
ceded the  filing  of  the  petition.  The  petition 
does  not  so  recite,  and  the  complaint  shows 
that  the  ordinance  was  based  upon  the  valua- 
tion last  placed  upon  the  property  before  the 
ordinance  was  passed.  This  valuation  was 
fixed  between  the  dates  of  filing  the  petition 
and  the  passage  of  the  ordinance.  We  think 
this  last  valuation  controls,  particularly 
where  the  ordinance  was  passed  within  a 
reasonable  time  after  the  petition  was  filed. 


It  is  next  argued  that  the  petition  furnishes 
no  jurisdictional  basis  for  the  improvement 
because  the  conditions  expressed  in  the  peti- 
tion render  it  nugatory.  It  is  true  the  peti- 
tion recites  that  the  petitioners  "sign  this  pe- 
tlon  upon  the  following  understanding  and  do 
hereby  agree  to  the  following  terms  and  con- 
ditions." By  condition  second  the  petition- 
ers require  the  contract  for  the  entire  district 
to  be  let  as  a  single  contract,  "provided  that 
for  the  purpose  of  prosecuting  such  work 
said  contract  shall  provide  that  said  district 
shall  be  subdivided  into  three  aubdistricts." 
The  boundaries  of  each  are  then  specially  de- 
scribed, and  it  is  further  provided  that  "the 
cost  of  grading  and  regrading  the  streets  and 
avenues  lying  within  the  boundary  lines  of 
each  subdistrlct  as  hereinl>efore  described,  to- 
gether with  the  cost  of  all  work  necessary  or 
incidental  to  such  grading  and  regrading, 
shall  be  borne  entirely  by  the  property  lying 
within  the  limits  of  said  sulxlistrlct,  respec- 
tively, so  far  as  the  same  may  be  legally 
made  a  lien  upon  the  property."  The  whole 
provision  specifies  that  the  work  of  regrad- 
ing all  the  streets  shall  be  let  as  a  single 
contract,  and  that,  for  the  purpose  of  prose- 
cuting the  work,  the  contract  shall  provide 
that  the  district  shall  be  divided  Into  three 
subdistricts,  and  that  "the  cost  of  grading 
♦  •  •  within  •  •  ♦  each  subdlstrict 
shall  be  borne  entirely  by  the  property  lying 
within  the  limits  of  said  subdistricts,  respec- 
tively, 80  far  as  the  same  may  legally  be 
made  a  lien  upon  said  property."  If  this 
could  not  legally  be  done,  it  was  not  the  in- 
tention of  the  petitioners  that  the  Improve- 
ment should  not  be  made.  The  condition, 
therefore,  wag  not  a  jurisdictional  one.  The 
third  condition  in  the  petition  was  to  the  ef- 
fect that  the  city,  on  entering  Into  the  con- 
tract for  the  performance  of  the  work,  should 
insert  a  provision  for  and  on  behalf  of  and 
for  the  use  and  benefit  of  the  property  own- 
ers within  the  district  binding  the  contractor 
to  excavate  the  private  property  of  the  pe- 
titioners to  the  new  grade  at  the  same  cost 
per  cubic  yard  as  the  price  fixed  for  exca- 
vating the  streets.  The  fourth  condition  was 
to  the  effect  that  the  property  owners  might 
pay  the  contractor  for  private  excavation  in 
cash  or  in  ten  years  after  completion  of  the 
work,  the  contractor  reserving  a  lien  on 
such  private  property.  The  city  Incorporated 
these  two  last-named  conditions  in  the  call 
for  bids,  and  the  contract  was  let  accordingly. 
It  is  contended  that  the  city  was  without  au- 
thority to  contract  for  private  parties,  and 
these  provisions  in  the  call  for  bids  are  to 
the  manifest  Injury  of  the  appellant.  Unless 
it  can  be  said  as  a  matter  of  law  that  these 
conditions  necessarily  increased  the  cost  of  the 
improvement  to  the  property  owners,  they  do 
not  render  the  contract  void.  Hamilton  on 
Special  Assessments  says  at  section  452:  "As 
the  very  purpose  of  inviting  proposals  for  pul>- 
lic  work  is  to  give  the  property  owner  the 
benefit  of  the  lowest  price  he  may  obtain  by  a 
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free  and  unrestricted  bidding,  It  follows  that 
conditiona  of  tlie  speclflcationB  or  contracts 
wbicli  restrict  bidding  or  tend  to  Increase  the 
cost  of  the  work  will  vitiate  the  entire  pro- 
ceedings. Where  contracts  for  local  improve- 
ments are  required  by  law  to  be  awarded  to 
the  responsible  bidders  ottering  to  do  the 
work  for  the  lowest  sum,  any  provision  in  the 
specifications  tending  to  increase  the  cost  and 
make  the  bids  less  favorable  to  the  property 
owners  is  illegal  and  void.  Such  provisions 
are  commonly  restrictive  of  the  hours  <^ 
daily  lal>or  that  men  employed  by  the  con- 
tractor may  work,  or  forbidding  the  employ- 
ment of  Chinese  or  alien  labor,  or  fixing  the 
minimum  rate  of  wages.  Whatever  form  the 
restriction  assumes  will  be  disregarded  by 
the  courts  If  the  conditions  Increase  the  cost 
of  the  work  to  the  taxpayer,"  etc.  We  think 
It  cannot  be  said,  either  as  a  matter  of  law 
or  fact,  that  those  conditions  of  the  bid  or 
contract  in  this  case  tended  to  Increase  the 
cost  of  the  work  to  the  taxpayer.  It  is  com- 
mon knowledge  that  large  bodies  of  earth  can 
be  moved  more  cheaply  per  cubic  yard  than 
small  bodies.  It  is  conceded  that  some  of  the 
cuts  for  streets  in  this  case  are  50  feet  deep, 
and  that  the  private  adjoining  property  must 
be  sloped  back  by  the  contractor  one  foot  for 
each  foot  in  depth,  and  that  the  private  ad- 
Joining  property  to  be  available  must  be 
graded  to  the  level  of  the  street.  We  think 
the  contractor  for  the  grading  of  the  streets 
could  do  the  public  work  cheaper  where  he 
knew  he  could  do  all  or  even  a  portion  of  the 
private  work  of  the  same  kind  adjoining  than 
If  the  private  work  were  omitted.  If  this  is 
correct,  it  follows  that  the  conditions  named 
in  the  contract  do  not  necessarily  increase 
the  cost  to  the  taxpayer,  but  are  a  material 
benefit  which  he  may  avail  himself  of  if  he 
so  desires.  This  condition,  therefore,  did  not 
render  the  contract  void  as  a  matter  of  law. 
It  is  not  alleged  that  they  do  so  as  a  matter 
of  fact. 

Appellant  also  argues  that  there  has  been 
no  valuation  placed  upon  the  property  for 
general  taxation  within  the  proposed  assess- 
ment district,  for  the  reason  that  a  part 
thereof  Is  proposed  to  be  taken  for  widening 
the  streets  and  the  balance  as  a  body  by  itself 
has  never  been  assessed  for  general  taxation. 
There  is  no  merit  in  this  contention.  The 
city  cannot  take  any  part  of  the  property 
'Without  compensation,  and  the  balance  is  lia- 
ble to  assessment  for  its  value.  The  increas- 
ed width  of  the  streets  will  presumably  add 
some  value  to  the  remaining  property;  but, 
In  any  event,  the  last  valuation  for  general 
taxation  controls  the  Jurisdiction  of  the  city 
to  order  the  Improvements. 

We  are  of  the  opinion  that  the  trial  court 
properly  sustained  the  demurrer,  and  the 
Jndinnent  is  therefore  affirmed. 

HADI/BY,  C.  J.,  and  CROW,  ROOT,  FUL- 
I.ESTON,  BUDKIN,  and  DUNBAR,  JJ., 
concur. 


BAUER  V.  WIDIIOLM. 

(Supreme  Court  of  Washington.    April  22, 
1908.) 

1.  Pbocess  —  Summons  —  Sufficienct— Sebv- 
ice  bt  pubwcation. 

A  summons  served  by  publication  in  a  suit 
to  foreclose  a  tax  certificate,  which  required  de- 
fendant to  appear  within  60  days  after  the  serv- 
ice of  the  summons,  exclusive  of  the  date  of 
service,  and  giving  the  date  of  first  pubiica- 
tion,  and  which  omitted  any  statement  of  tlie 
particular  day  upon  which  service  would  be 
complete,  is  insufficient  under  Ballinger's  Ann. 
Codes  &  St.  S  1751  (Pierce's  Code,  §  8692),  pro- 
viding that  a  summons  shall  contain  a  direc- 
tion to  the  owner  summoning  him  to  appear 
witbin  GO  days  after  tiervice  of  the  summons, 
exclusive  of  the  day  of  service. 

2.  Judgment— CoLLATEBAX  Attack— Gbounds 
—Want  of  Jubisdiction— Want  op  Scbv- 

ICB. 

Where  a  judgment  in  a  suit  to  foreclose 
a  tax  certificate  was  entered  without  jurisdic- 
tion, in  that  no  service  was  made,  it  may  be  at- 
taclced  collaterally. 

[Ed.  Note.— f'or  cases  in  point,  see  Cent.  Dig. 
vol.  30,  Judgment,  S  »2U.} 

Appeal  from  Superior  Court,  King  County; 
R.  B.  Albertson,  Judge. 

Action  by  J.  D.  Bauer  against  P.  F.  Wid- 
holm.  From  a  Judgment  for  piatntUF,  defend- 
ant appeals.    Affirmed. 

Tottcn  &  Rozema,  for  appellant.  Thomas 
Sf  Rutherford  and  J.  D.  Bauer,  for  respond- 
ent. 

CROW,  J.  Action  by  J.  D.  Bauer  against 
P.  F.  WIdholm  to  vacate  and  set  aside  a  tax 
foreclosure,  sale,  and  deed.  The  trial  court 
overruled  a  demurrer  to  the  complaint.  The 
defendant  elected  to  stand  upon  his  demurrer, 
and  Judgment  was  entered  in  favor  of  the 
plaintiff.    The  defendant  has  appealed. 

The  only  question  before  us  is  whether  the 
trial  court  erred  in  overruling  appellant's  de- 
murrer. The  respondent,  in  substance,  alleg- 
ed: That  he  had  obtained  title  to  a  lot  In 
the  city  of  Seattle  from  one  S.  F.  Shorey. 
That  on  November  23,  1900,  a  certificate  of 
delinquency  for  the  taxes  of  1895  and  1896 
was  issued  thereon  to  one  Kenneth  McCal- 
lum,  who  paid  taxes  for  subsequent  years, 
and  on  January  4,  1901,  commenced  an  ac- 
tion against  Richard  Roe  and  all  persons  un- 
known claiming  any  title  in  and  to  the  lot  to 
foreclose  his  lien.  That  service  was  made  by 
the  publication  of  a  summons  containing  the 
following  citation :  "Tou  and  each  of  you  are 
hereby  directed  and  summoned  to  appear, 
witbin  sixty  days  after  the  service  of  this 
notice  and  summons  upon  you,  exclusive  of 
the  date  of  service,  in  the  above-entitled 
court,  and  defend  the  action  or  pay  the 
amount  due,  together  with  the  costs,"  etc. 
That  no  other  service  was  made.  That  none 
of  the  defendants  appeared.  That  the  court 
had  obtained  no  Jurisdiction  of  the  defend- 
ants or  of  the  subject-matter  of  the  action. 
That  a  default  Judgment  of  foreclosure  was 
entered.  That  a  sale  had  been  made.  That 
a  tax  deed  had  been  issued  to  McCallum,  who 
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afterwards  conveyed  the  lot  to  the  appellant 
Wldholra.  That  a  tender  of  the  delinquent 
taxes.  Interest,  penalty,  and  costs  had  been 
made  to  Wldholm  prior  to  the  commencement 
of  this  action,  and  that  the  Judgment  and  tax 
deed  were  void. 

We  will  only  consider  the  respondent's  con- 
tention that  the  summons  was  void  and  not 
sufficient  to  confer  Jurisdiction.  It  was  Is- 
sued under  sections  96,  97,  p.  182,  c.  71,  Acts 
1897  (section  1751,  Ballinger's  Ann.  Codes  & 
St  [section  8692,  Pierce's  Code]).  It  omitted 
any  statement  of,  or  reference  to,  the  particu- 
lar day  upon  which  Its  service  would  be  com- 
plete, and  was  therefore  so  Indefinite  and  un- 
certain in  fixing  the  time  of  appearance  as  to 
render  It  defective  and  avoid  the  Judgment. 
Thompson  v.  Robblns,  32  Wash.  149,  72  Pac. 
1043 ;  Smith  v.  White,  32  Wash.  414,  73  Pac. 
480;  Woodham  v.  Anderson,  32  Wash.  500, 
73  Pac.  536;  Dolan  v.  Jones,  37  Wash.  170, 
79  Pac.  640;  Owen  v.  Owen.  41  Wash.  642, 
84  Pac.  606.  The  date  of  first  publication 
was  stated  beneath  the  signature  of  the  re- 
spondent's attorney,  but  this  was  not  sufll- 
dent.    Dolan  v.  Jones,  supra. 

The  appellant  contends  that,  as  shown  by 
the  above  cases,  an  irreconcilable  conflict  ex- 
ists In  former  holdings  of  this  court  as  to 
when  service  would  be  comitlete  under  the 
act  of  1897,  whether  it  would  happen  upon  the 
first  or  the  last  date  of  publication.  This 
suggests  an  Immaterial  point,  as  the  summons 
neither  referred  to  the  first  nor  the  last  publi- 
cation as  the  date  upon  which  its  service 
would  be  complete,  and  was,  in  any  event,  fa- 
tally indefinite,  uncertain,  and  defective  by 
reason  of  such  omission. 

The  Judgment  in  the  tax  foreclosure  recited 
that  notice  and  summons  had  been  duly  and 
regularly  served  on  each  and  all  of  the  de- 
fendants, and  the  appellant  now  contends 
that  it  cannot  be  collaterally  attacked  in  this 
proceeding.  The  complaint  alleged  that  no 
service  whatever  had  been  made  other  than 
the  one  above  mentioned,  and  that  allegation 
was  admitted  by  the  demurrer.  The  fore- 
closure Judgment  was  therefore  entered  with- 
out Jurisdiction,  and,  being  void,  was  subject 
to  the  attack  made  upon  it  In  this  action. 
Sturgiss  V.  Dart,  23  Wash.  244,  62  Pac.  858. 
The  trial  court  committed  no  error  in  over- 
ruling appellant's  demurrer  to  the  complaint. 

The  Judgment  is  affirmed. 

HADLEY,  C.  J.,  and  MOUNT,  ROOT,  and 
FDLLERTON,  JJ.,  concur. 


BRACE  &  HERGERT  MILL  CO.  v.  STATE. 

(Supreme  Court  of  Washington.     April  22, 
1908.) 

1.  Navigable  Waters— Ripabian  Owners— 
Shore  Land. 

I'nder  thp  state  Constitution.  afRcrting  state 
ownership  in  tlie  beds  and  shores  of  all  naviga- 
ble waters  up  to  and  including  the  line  of  ordi- 
nary high  tide  in  waters  where  the  tide  ebbs  and' 


flows,  and  up  to  and  including  the  line  of  or- 
dinary high  water  within  the  banks  of  all  nav- 
iKable  rivers  and  lakes,  the  state  owns  the  shore 
land  t>elow  high-water  mark  as  again.«t  the  ri- 
parian owner  aaiuiring  title  from  the  United 
States,  except  with  reference  to  tide  and  shore 
lands  patented  prior  to  the  adoption  of  the  Con- 
stitution, where  the  meander  line  established  by 
the  government  runs  below  the  line  of  ordinary 
high  water,  in  which  case  such  line  marks  the 
boundary  of  the  upland  drain. 

[Ed.  Note. — ^For  cases  in  point,  see  Cent.  Dig. 
vol.  37,  Navigable  Waters,  If  180-200.] 

2.  Same— Lakes— "NAVioABtE." 

Where  a  lake  had  a  total  area  of  SOU  acres. 
499  of  which  were  covered  to  a  depth  of  over 
25  feet  with  a  maximum  depth  of  50  foot,  and 
boats  of  considerable  dimensions,  as  well  as 
smaller  craft  at  different  times,  had  plied  on  its 
waters,  and  booms  of  logs,  piles,  shingle  bolts, 
and  other  timber  products  had  been  transported 
from  place  to  place  thereon,  as  well  as  moored 
in  booms  while  awaiting  the  process  of  manufac- 
ture, the  lake  was  navigable,  though  little  used 
for  navigation. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  37.  Navigable  Waters,  |i  5-11. 

For  other  definitions,  see  Words  anl  Phrases, 
vol.  5,  pp.  4075-^084 ;   vol.  8,  p.  7728.1 

3.  Same  —  Owners  of  Uplands  —  Title  to 
Shores. 

Where  the  government  in  surveying  the 
land  around  a  lake  did  not  extend  its  surveys 
across  the  lake,  nor  include  the  bed  in  any  of 
the  grants  made  of  the  upland  surrounding  it, 
but  in  disposing  of  such  upland  treated  the 
i  lake  as  a  navigable  body  of  water,  the  title  to 
]  the  bed  and  shores  was  held  in  trust  b.v  the- 
government  for  the  state  in  which  the  lake  was 
located,  and,  so  far  as  it  could  do  so,  passed  the 
title  to  such  bed  and  shores  to  the  state  on  its 
admission  into  the  Union. 

[Kd.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  37,  Navigable  Waters,  Si  23^-252.] 

4.  Adverse  Possession— LiMrrATiONs  Aoainbt 

State. 

The  statute  of  limitations  does  not  run 
against  the  state  except  with  her  consent. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  1,  Adverse  Possession,  S$  24-42.] 

5.  Same— Actions  to  Recover  Shore  Land- 
Statutes. 

The  state  having  asserted  title  to  certain 
shore  lands  on  which  the  owners  of  upland  had 
made  certain  improvements  by  Laws  1889-00. 
p.  435.  c.  14,  I  11,  Acts  1895.  p.  5.'>9,  c.  178,  i 
74,  and  Acts  1897,  p.  250,  c.  89.  «  45,  recognised 
that  such  persons  had  substantial  rights  in  their 
improvements  which  were  entitled  to  protec- 
tion, and,  to  that  end,  gave  them  a  preference 
right  of  purchase  when  the  land  should  be  put 
on  the  market  for  sale,  providing  that,  when 
such  land  should  be  purchased  by  one  not  the 
owner  of  the  improvements,  the  purchaser  should 
pay  the  value  of  the  improvements  to  the  state 
for  the  use  of  the  owner  as  an  additional  part 
of  the  price.  Held,  that  such  legislation  indicat- 
ed an  intent  on  the  part  of  the  state  that  the 
possession  of  such  lands  by  the  owners  of  the 
upland  should  be  permissive  as  against  the  state 
for  such  time  as  it  intended  to  withdraw  the 
consent  so  given  ;  and  hence  limitations  did  not 
begin  to  run  against  the  state's  right  to  such 
land  at  least  until  the  lands  had  heen  finally 
appraised  and  placed  on  the  market  for  sale. 

6.  Same— Color  op  Title. 

The  owner  of  upland  could  not  acquire  title 
to  shore  land  along  a  navigable  lake  as  against 
the  state  under  Laws  1893,  p.  20,  c.  11,  confer- 
ring title  by  adverse  possession  where  the  pos- 
sessor has  color  of  title  and  has  paid  taxes  for 
seven  consecutive  years,  as  such  section  express- 
ly provides  that  it  shall  not  extend  to  lands  own- 
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ed  by  the  United  States  or  the  state,  or  to  lands 
held  for  any  public  purpose. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  1.  Adverse  Possession,  S§  29-42.] 

7.  Same— Estoppel. 

The  fact  that  the  state  had  not  Interfered 
with  plaintiff's  use  of  certain  shore  land  border- 
ioK  a  uavieable  lake  for  several  years,  but  with- 
out objection  had  permitted  plaiutiff  and  defend- 
ant's predecessors  to  erect  improvements  on  the 
property,  pay  taxes  thereon,  and  mortKage  the 
same,  and  treat  it  as  their  own,  did  not  estop 
the  state  from  claJminK  title  to  such  land  apart 
from  the  improvements. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  1,  Adverse  Possession,  S|  29-42.1 

8.  Navioable  Waters— SnoM  Line— Deteb- 

MINATION. 

Where  it  was  difficult  to  determine  the  ac- 
tual shore  line  surrounding  a  navigable  lake  be- 
cause of  the  acts  of  plaintiff  mill  company  in 
filling  in  the  lake,  and  it  appeared  that  the 
meander  line  wa.«i  many  feet  from  the  true  line, 
the  court  did  not  err  in  establishing  a  conven- 
tional line  between  the  two,  and  in.  refusing  to 
adopt  the  meander  line :  the  line  adopted  being 
proximately  coincident  with  the  true  line. 

Appeal  from  Superior  Court,  Thurston  Coun- 
ty; O.  V.  Llnu.  Judge. 

Action  by  the  Brace  &  Hergort  Mill  Com- 
pany against  the  state  of  Washington.  Judg- 
ment for  defendant,  and  plaintiff  appeals.  Af- 
^rmed. 

H.  A.  P.  Myers,  for  appellant.  John  D. 
Atkinson,  A.  J.  Falknor,  and  B.  6.  Sbarpe,  for 
tbe  State. 

FULLEKTON,  J.  This  is  an  action  to  quiet 
title  to  real  proi)erty  brought  by  the  Brace  & 
Hergert  Mill  Company  against  tbe  state  of 
Washington.  In  its  complaint  the  mill  com- 
pany alleged  that  It  was  the  owner  In  fee 
simple  of  the  west  half  of  block  94,  In  D.  T. 
Denny's  First  addition  to  North  Seattle,  all  of 
block  A,  In  D.  T.  Denny's  Sixth  addition  to 
North  Seattle,  and  all  of  lot  12,  In  block  1, 
and  lots  1,  2,  3,  and  4,  In  block  3,  of  Mercer's 
Water  Front  addition  to  the  city  of  Seattle, 
and  that  It  was  in  the  possession  of  such  prop- 
erty, and  had  been  In  the  open,  public,  noto- 
rious, adverse,  and  actual  possession  thereof 
for  mexe  than  10  years  prior  to  February  26, 
1903.  It  further  alleged  that  the  state  of 
Washington  claimed  some  Interest  In  tbe 
property  described,  but  that  such  claim  was 
without  right.  The  state  for  answer  denied 
tbe  allegations  of  the  complaint,  save  the  al- 
legation that  it  claimed  the  property,  and  tbe 
all^^tion  that  the  mill  company  was  In  pos- 
session thereof,  and  for  a  further  and  sepa- 
rate answer  alleged  that  all  of  the  lands  de- 
scTlbed  Id  the  complaint  were  shore  lands,  ly- 
ing below  the  line  of  ordinary  high  water  In 
tbe  bed  of  Lake  Union,  a  navigable  meandered 
lake;  that  such  laud  became  Its  property  on 
Its  admission  Into  tbe  Union  as  a  state;  and 
tbat  it  bad  never  parted  with  Its  title  to  the 
8am&  It  further  alleged  that  the  mill  com- 
pany's poessesslon  of  the  property  had  not 
been  adverse  to  It,  but  In  virtue  of  Its  laws 
granting  a  preference  right  of  purchase  to  oc- 
cupants who  bad  placed  on  such  lands,  prior 


to  March,  1889,  valuable  Improvements  which 
were  in  actual  use  for  commerce,  trade,  or 
business.  In  reply  tbe  mill  company  deralgn- 
ed  its  title,  showing  that  a  link  thereon  con- 
sisted of  a  mortgage  nud  its  foreclosure  In  tbe 
courts  of  the  United  States,  that  It  had  paid 
taxes  on  the  property  to  the  county  and  state 
ever  since  they  bad  been  In  possession,  and 
alleged  again  tbat  it  bad  been  In  adverse 
possession  of  the  property  for  the  statutory 
period. 

Tbe  evidence  tended  to  show  tbat  tbe  land 
in  dispute  bordered  on  tbe  shores  of  Lake 
Union,  and  were  platted  into  lots  and  blocks 
as  parts  of  the  donation  land  claims  of  D.  T. 
Deimy  and  Thomas  Mercer;  tbat  lot  12,  in 
block  1,  and  lots  1,  2,  3,  and  4,  of  Mercer's  ad- 
dition, were  wholly  In  tbe  bed  of  Lake  Union 
below  tbe  line  of  ordinary  high-water  mark 
as  it  exists  at  tbe  present  time ;  tbat  tbe  west 
half  of  block  94  of  Denny's  addition  Is  entire- 
ly above  that  line;  that  block  A  of  the  same 
addition  is  partly  above  and  partly  below  such 
line.  It  appeared,  also,  tbat  Lake  Union  is  a 
fresh-water  lake  of  Irregular  shape,  having  an 
extreme  length  north  and  south  of  some  two 
and  one-fourth  miles,  with  an  extreme  width 
of  about  seven-eighths  of  a  mile ;  that  It  baa 
a  total  area  of  some  905  acres,  some  499  acres 
of  which  has  a  depth  of  over  25  feet,  with  a 
maximum  depth  of  60  feet.  Boats  of  consider- 
able dimensions,  as  well  as  many  smaller 
craft,  bave  at  different  times  plied  upon  Its 
waters.  Booms  of  logs,  piles,  shingle  bolts, 
and  other  timber  products  bave  been  trans- 
ported from  pla«e  to  place  tbere<Mt,  as  well  as 
moored  in  booms  while  awaiting  tbe  process 
of  manufacture.  In  1852  or  1853  a  dam  was 
thrown  across  tbe  outlet  of  the  lake,  causing 
the  waters  therein  to  rise  some  11  feet  above 
Its  general  level.  While  this  dam  was  still 
standing,  a  meander  line  was  run  to  mark  the 
sbore  line  of  tbe  Denny  and  Mercer  Donation 
land  claims.  This  meandered  line  shows  the 
above  line  to  have  been  entirely  south  of 
block  94,  leaving  tbe  entire  property  in  ques- 
tion in  this  action  In  the  bed  of  tbe  lake  be- 
low the  line  of  high-water  mark.  A  second 
meander  line,  also  run  by  the  government  sur- 
veyors, although  it  does  not  strictly  correspond 
with  tbe  first,  shows  tbe  same  thing ;  and  the 
recorded  plats  of  Denny's  additions  show  tbe 
shore  line  to  pass  through  block  94  somewhere 
near  the  center  of  tbe  block,  leaving  tbe  north 
half  of '  block  94,  with  the  other  described 
lands,  below  tbe  line  of  ordinary  high  water. 
The  dam  mentioned  went  out  in  part  some 
few  years  after  its  construction  and  was  not 
rebuilt,  and  later  on  the  balance  of  it  went 
out,  leaving  the  water  level  of  the  lake  sub- 
stantially as  It  was  originally.  The  present 
shore  line,  as  found  by  tbe  court,  lies  en- 
tirely below  block  04,  passing  through  block 
A  In  a  diagonal  direction,  running  from  a 
point  30  feet  north  of  tbe  southwest  corner 
of  the  block  to  a  point  170  feet  north  of  Its 
southeast  comer.  On  the  question  of  posses- 
sion the  evidence  tended  to  show  that  tbe 
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lands  In  dispute  had  been  In  the  possession  of 
the  mill  company  and  its  predecessors  In  In- 
terest since  early  in  territorial  days,  antf 
there  was  evidence,  although  not  uncontra- 
dicted, that  the  owners  claimed  adversely  to 
the  state  for  a  period  of  more  than  10  years 
prior  to  February  27,  1903,  the  date  the  act 
relieving  the  state  from  the  operation  of  the 
general  statute  of  limitations  went  into  ef- 
fect It  was  further  shown  that  the  mill  com- 
pany and  Its  predecessors  in  interest  had 
placed  Improvements  upon  the  lands  in  ques- 
tion tiavlng  an  aggregate  value  of  some  |S5,- 
000,  and  that  a  considerable  part  of  such  im- 
provements were  upon  that  part  of  the  land 
the  court  found  to  be  shore  lands.  It  was 
shown  also  that  these  as  well  as  some  of  the 
adjoining  lands  had  been  filled  to  a  consider^ 
able  depth  by  the  mill  company,  and  that  Its 
action  in  this  regard  made  It  difficult.  If  not 
impossible,  to  trace  with  precision  the  shore 
line  as  it  originally  existed,  or  would  now  ex- 
ist, but  for  such  fills.  On  the  foregoing  record, 
the  trial  court  found  that  Lake  Union  was 
a  navigable  body  of  water,  the  property  to  the 
beds  and  shores  of  which  was  In  the.  state  of 
Washington ;  that  the  line  of  ordinary  high- 
water  mark  marked  the  boundary  between  the 
uplands  and  the  shore  lands  ratber  than  the 
meander  line  run  by  government  surveyors; 
that  the  mill  company  had  acquired  no  title 
to  the  shore  lands  by  its  possession ;  that  the 
state  had  acquired  no  title  to  the  lands  lying 
between  the  shore  line  and  the  meander  line 
as  the  court  had  located  it ;  that  of  the  lands 
In  dispute  all  of  blodc  A  that  lay  to  the  north 
of  tliat  line,  together  with  lot  12,  in  block  1, 
and  lots  1,  2,  3,  and  4,  of  Mercer's  Water 
Front  addition  to  the  city  of  Seattle,  were 
shore  lands  belonging  to  the  state  of  Wash- 
ington, and  that  all  of  block  A  lying  south  of 
the  line  described,  together  with  the  west  half 
of  block  94,  were  uplands,  and  the  property  of 
the  mill  company.  It  entered  a  decree  In  ac- 
cordance therewith,  from  which  both  parties 
appeal. 

Taking  up  the  questions  suggested  by  the 
appeal  of  the  mill  company,  the  first  to  be 
noticed  is  the  contention  that  the  property  In 
diepate,  both  above  and  below  the  line  of 
ordinary  high  water  of  the  lake,  passed  by 
the  patents  from  the  government  of  the  Unit- 
ed States  to  Denny  and  Mercer,  and  from 
them  by  mesne  conveyances  to  the  mill  com- 
pany. In  other  words,  the  contention  is  that 
the  upland  owner  on  a  navigable  body  of 
water  has  In  virtue  of  his  patent  from  the 
United  States  the  right  of  a  riparian  pro- 
prietor In  the  water  on  which  his  land  bor- 
ders— ^a  right  which  the  state  cannot  by  its 
laws  take  away.  This  question,  in  so  far 
as  it  is  within  the  powers  of  the  courts  of 
this  state  to  determine  it,  has  been  deter- 
mined against  the  appellant's  contention.  In 
its  Constitution  the  state  asserted  ownership 
in  the  beds  and  shores  of  all  navigable  wa- 
ters of  this  state  up  to  and  including  the 
line  of  ordinary  high  tide  in  waters  where 


the  tide  ebbs  and  flows,  and  np  to  and  in- 
cluding the  line  of  ordinary  high  water  with- 
in the  banks  of  all  navigable  rivers  and 
lakes.  By  a  uniform  course  of  decision  this 
court  has  held  that  this  declaration  vested 
title  in  the  lands  claimed  in  the  state.  It 
was  so  held  with  reference  to  tide  lands  in 
the  following  cases:  Elsenbach  v.  Hatfield, 
2  Wash.  SL  236,  26  Pac.  539,  12  L.  R.  A.  632 ; 
Pierce  v.  Kennedy,  2  Wash.  St  324,  26  Pac. 
554,  28  Pac.  35;  Baer  y.  Moran  Bros.  Co., 
2  Wash.  St  608,  27  Pac.  470;  Harbor  Line 
Commissioners  v.  State,  2  Wash.  St  530, 
27  Pao.  550;  State  v.  Harbor  Line  Commis- 
sioners, 4  Wash.  6,  29  Pac.  938;  State  v. 
HartMr  Line  Commissioners,  4  Wash.  816,  30 
Pac.  734;  Morse  v.  O'Connell,  7  Wash.  117, 
34  Pac.  426;  Allen  v.  Forrest  8  Wash.  700, 
36  Pac.  971,  24  L.  R.  A.  606;  Lownadale  v. 
Gray's  Harbor  Boom  Co.,  21  Wash.  542,  58 
Pac.  663 ;  Sullivan  v.  Callvert  27  Wash.  600, 
68  Pac.  363.  And  with  reference  to  shore 
lands,  or  lands  on  which  the  tide  did  not  ebb 
and  flow.  In  the  following  cases:  McCue  ▼. 
Bellingbam  Bay  Water  Co.,  5  Wash.  156,  31 
Pac  461;  Washougal  Transp.  Co.  v.  Dalles, 
etc.,  Nav.  Co.,  27  Wash.  490,  68  Pac.  74; 
Kales  v.  Spokane  Valley  Land  &  Water  Com- 
pany, 42  Wash.  43,  84  Pac.  395 ;  Van  Slclen 
V.  Mulr  (Wash.)  89  Pac.  188 ;  Mulr  v.  John- 
son  (Wash.)  94  Pac.  899.  The  statement  that 
the  line  of  ordinary  high  water  marks  the 
boundary  of  the  upland  grant  is,  of  course, 
understood  with  the  modification  that  the 
meander  line  established  by  the  government 
does  not  run  below  that  line.  We  have  held, 
in  obedience  to  another  clause  of  the  Consti- 
tution disclaiming  title  in  tide  and  shore 
lands  where  the  same  had  been  patented 
prior  to  the  adoption  of  the  Constitution, 
that  where  It  does  run  below  the  line  of  or- 
dinary high  water  such  line  marks  the 
boundary  of  the  upland  grant  Scurry  v. 
Jones,  4  Wash.  468,  30  Pac.  726;  Cogswell 
V.  Forrest  14  Wash.  1,  43  Pac.  1008;  Wa- 
shougal Transp.  Co.  v.  Dalles,  etc.,  Nav.  Co., 
27  Wash.  490,  68  Pac.  74;  Van  Sideo  v. 
Mulr  (Wash.)  80  Pac.  188.  But  subject  to 
this  modification,  the  rule  Is  unqualified  that 
the  upland  owner  as  such  has  no  proprietary 
Interest  in  the  tide  or  shore  lands  bordering 
such  uplands. 

It  is  said,  however,  that  the  dedslons  of 
this  court  are  in  violation  of  the  federal 
laws  under  which  the  lands  were  granted  to 
the  upland  owner;  but  we  cannot  so  regard 
them.  Unquestionably  the  Supreme  Court  of 
the  United  States  has  uniformly  held  that 
grants  of  uplands  bordering  on  navigable 
waters  convey  to  the  grantee  title  down  to 
the  line  of  onllnary  high  water  of  such  nav- 
igable waters,  but  they  have  Jnst  as  uni- 
formly held  that  the  answer  to  the  ques- 
tion, whether  it  conveys  more  than  this,  de- 
pends upon  the  local  law  of  the  state  where- 
in the  granted  lands  lie.  If  the  local  law 
recognizes  such  grants  as  extending  to  low- 
water  mark  or  to  the  thread  of  the  stnvun. 
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It  will  be  80  recognized  by  the  federal  an- 
thorities,  but.  If  the  Btate  limits  the  grant 
to  tbe  line  of  ordinary  high  water,  as  our 
state  does,  this  line  will  be  held  to  mark 
the  boundary  of  tbe  grant.  This  is  founded 
on  tbe  principle  that  the  shores  and  beds  of 
all  bodies  of  water,  whether  navigable  or  un- 
nayigable,  belong  to  the  state  in  which  they 
are  situate,  and  that  it  is  for  the  state  to 
say  whether  or  not  it  will  assert  its  title  to 
such  shores  and  beds,  or  whether  it  will  sur- 
render them  to  the  upland  proprietor.  Bar- 
ney V.  Keokuk,  9i  U.  S.  324,  24  L.  Ed.  224; 
Packer  t.  Bird,  137  U.  8.  6C1,  11  Sup.  Ct 
210,  34  li.  Ed.  819;  St.  Louis  v.  Rutz,  138 
U.  S.  22C,  11  Sup.  Ct.  33T.  34  L.  Ed.  941; 
Hardin  v.  Jordan,  140  U.  S.  371,  11  Sup.  Ct 
808,  838,  35  L.  Ed.  428 ;  Shlvely  v.  Bowlby, 
152  U.  S,  1,  14  Sup.  Ct.  548,  38  L.  Ed.  331, 
This  state,  as  we  have  shown,  asserted  its 
right  to  these  shores  and  beds  of  Its  nav- 
igable waters  in  its  Constitution.  There  can 
be,  therefore,  no  question  that  its  right  there- 
to Is  paramount  to  any  claim  made  by  an 
upland  owner  in  virtue  of  his  patent  from 
the  United  States. 

Ttie  next  contention  Is  that  Lake  Union  is 
not  navigable  in  fact,  and  for  that  reason  the 
grant  of  the  uplands  extended  to  the  center 
of  the  lake.  But  on  this  question  we  like- 
•wlse  entertain  no  doubt.  That  the  lake  is 
capable  of  being  navigated  there  is  no  ques- 
tion at  all ;  the  claim  that  it  is  not  navigable 
being  based  on  the  fact  that  its  size  renders 
It  of  but  little  use  for  the  purposes  of  navi- 
gation. But  the  fact  that  it  is  not  much 
used  does  not  conclude  tbe  question.  Since  It 
Is  capable  of  being  navigated,  and  Is  used 
by  tbe  public  for  that  purpose,  even  though 
to  but  a  limited  extent,  the  courts  cannot 
say  that  the  private  rights  of  the  upland 
owners  are  8Ui)erior  to  tbe  rights  of  the  gen- 
eral public  therein.  Moreover,  there  is  no 
equity  in  tbe  claim  of  tbe  upland  owner. 
The  government  did  not  extend  its  surveys 
across  the  lake,  nor  did  it  include  tbe  bed 
of  the  lake  In  any  of  the  grants  made  of  the 
upland  surrounding  it.  On  the  contrary,  tbe 
government,  when  It  disiwsed  of  the  soil  sur- 
rounding the  lake,  treated  the  lake  as  a  nav- 
igable body  of  water,  the  title  to  tbe  bed  and 
shores  of  which  it  held  In  trust  for  the  fu- 
ture state  of  Washington,  and,  in  so  far  as 
It  could  do  so,  It  passed  the  title  to  these 
beds  and  shores  to  the  state  of  Washington 
on  Its  admission  into  tbe  Union  as  little  in- 
cumbered by  the  rights  of  the  surrounding 
property  owners  as  it  did  any  others  of  tbe 
tide  and  shore  lands.  Madson  v.  Spokane 
Valley  Land,  etc.,  Co.,  40  Wash.  414,  82  Pac. 
718,  6  L.  R.  A.  (N.  S.)  257;  Kalez  v.  Spokane 
Val.  Land,  etc„  Co.,  42  Wasb.  43,  84  Pac. 
395. 

The  appellant  next  contends  that  it  has  ti- 
tle under  tbe  statute  of  limitations.  By  tbe 
general  statute  of  limitations,  brought  over 
from  territorial  days.  It  was  provided  that 
actions  for  the  recovery  of  real  property,  or 


for  the  recovery  of  the  possession  thereof, 
must  be  brought  within  a  period  of  ten  years. 
Balllnger's  Ann.  Codes  &  St.  {  4797  (Pierce's 
Code,  i  280).  Another  section  from  the  same 
source  reads  as  follows:  "The  limitations  pre- 
scribed in  this  chapter  shall  apply  to  actions 
brought  In  the  name  of  the  state,  or  any 
county  or  other  public  corporation  therein, 
or  for  its  benefit.  In  the  same  manner  as  to 
action  by  private  parties.  An  action  shall  be 
deemed  commenced  when  the  complaint  is  fil- 
ed." Balllnger's  Ann.  Codes  &  St.  S  4807 
(Pierce's  Code,  {  291).  The  section  first  cited 
is  still  the  law  of  the  state,  and  tbe  latter 
continued  to  be  until  February  27,  1903,  when 
It  was  amended  so  as  to  read  as  follows: 
"The  limitations  prescribed  in  this  act  (chap- 
ter) shall  apply  to  actions  brought  in  tbe 
name  or  for  the  benefit  of  any  coimty  or  oth- 
er municipality  or  quasi  munlclpall^  of  the 
state,  in  the  same  manner  as  to  actions 
brought  by  private  parties:  Provided,  that 
there  shall  be  no  limitation  to  actions  brought 
In  the  name  or  for  the  benefit  of  the  state, 
and  no  claim  of  right  predicated  upon  the 
lapse  of  time  shall  ever  be  asserted  against 
the  state:  And  further  provided,  that  no 
previously  existing  statute  of  limitation  shall 
be  Interposed  as  a  defense  to  any  action 
brought  in  the  name  of  or  for  the  benefit  of 
the  state,  although  such  statute  may  have 
run  and  become  fully  operative  as  a  defense 
prior  to  the  adoption  of  this  act,  nor  shall 
any  cause  of  action  against  the  state  be  predi- 
cated upon  such  a  statute.  An  action  shall 
be  deemed  commenced  when  the  complaint  is 
filed."  Laws  1903,  p.  26,  c.  24.  It  is  at  once 
apparent  that.  If  It  was  within  the  power  of 
the  state  to  remove  the  bar  of  the  statute  by 
legislative  act  after  the  bar  had  become  per- 
fect, the  appellant  has  no  standing  on  this 
branch  of  Its  case,  as  it  is  clear  that  the  Leg- 
islature by  this  act  attempted  to  do  that  very 
thing.  But,  since  the  appellant  denies  to  the 
state  that  power,  we  will  not  examine  the 
question,  as  there  is  another  ground  free  from 
any  constitutional  objection  on  which  a  decl- 
clsion  against  the  contention  may  rest.  Tliat 
ground  is  that  the  statute  upon  which  tbe 
appellant  relies  Is  not  applicable  to  this  char- 
acter of  property.  The  statute  of  limitations, 
it  mu.st  be  remembered,  does  not  run  against 
the  state  except  with  the  state's  consent. 
When  the  state  acquired  its  tide  and  shore 
lauds  on  Its  admission  Into  the  Union,  It 
found  them  in  a  large  part  In  the  possession 
of  indh'Iduais  who  had  erected  and  were 
mnintninlng  thereon  structures  of  various 
sorts,  many  of  which  were  costly  and  valu- 
able. Some  of  them  were  of  a  public  nature, 
such  as  wharves,  docks,  and  warehouses,  use- 
ful to  the  public  as  an  aid  to  trade  and  com- 
merce. Others  again  were  of  a  private  na- 
ture, such  as  sawmills,  shingle  mills,  and 
structures  In  which  were  manufactories  of 
various  sorts,  and  still  others,  again,  were 
mere  highways  from  the  upland  to  deep  wa- 
ter.    After  the  state  had  asserted  Its  title 
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to  tbese  lands,  the  Xiegislatnre  recognized  that 
these  persons  had  substantial  rights  In  their 
Improvements  which  were  entitled  to  protec- 
tion, and  to  that  end  It  gave  them  preference 
rights  of  purchase  when  the  land  should  be 
put  on  the  market  for  sale.  It  provided,  fur- 
thermore, that,  when  such  lands  should  be 
purchased  by  one  not  the  owner  of  the  Im- 
provements, the  purchaser  should  pny  the  val- 
ue of  the  Improvements  to  the  state  for  the 
use  of  the  owner  as  an  additional  part  of  the 
purchase  price.  While  no  specific  enactment 
on  the  subject  of  possession  was  made,  the 
statute  uniformly  recognized  this  right  to  be 
In  the  owner  of  the  Improvements.  For  ex- 
ample, section  11,  p.  435,  c.  14,  Laws  1880-90, 
the  first  enactment  upon  the  subject,  read  as 
follows:  "The  owner  or  owners  of  any  lands 
abutting,  or  fronting  upon,  or  bounded  by 
the  shore  of  the  Pacific  Ocean,  or  of  any  bay, 
harbor,  sound,  inlet,  lake  or  watercourse  shall 
have  the  right  for  sixty  days  following  the 
filing  of  the  final  appraisal  of  the  tide  lands 
to  purchase  all  or  any  part  of  the  tide  lands 
In  front  of  the  lands  so  owned:  Provided, 
that  if  valuable  Improvements  In  actual  use 
for  commerce,  trade  or  business  have  been 
made  upon  said  tide  lands  by  any  person,  as- 
.soclatlon  or  corporation,  the  owner  or  own- 
ers of  such  improvements  shall  have  the  ex- 
clusive right  to  purchase  the  land  so  Improved 
for  the  period  aforesaid."  Acts  1805,  S  74,  p. 
559,  c.  178,  the  first  re-enactment  of  the  stat- 
utes, contained  the  following:  "Any  person 
the  owner  of  the  abutting  upland  (to  shore 
lands)  shall  have  the  preference  right  for 
sixty  days  following  the  filing  of  the  plat 
and  appraisement  with  the  commissioner  of 
public  lands,  to  purchase  the  lot  or  block  of 
land  In  front  of  the  upland  so  owned  by  him : 
Provided,  that  if  valuable  Improvements  were, 
prior  to  March  20,  1890.  in  actual  use  for 
commerce,  trade  or  business,  made  on  any 
lands,  the  owner  or  owners  of  such  Improve- 
ments shall  have,  for  the  i)eriod  aforesaid, 
the  exclusive  right  of  purchase  during  the 
period  aforesaid  of  the  lands  so  Improved,  and 
sufficient  additional  ground  for  the  reasonable 
use  of  said  Improvements."  And  Acts  1897,  p. 
250,  c.  80,  §  45,  the  law  now  In  force,  contains 
this  provision:  "Tlie  owner  or  owners  of 
lands  abutting  or  fronting  upon  tide  or  shore 
lands  of  the  first  class  shall  have  the  right  for 
sixty  days  following  the  filing  of  the  final 
appraisal  of  the  tide  and  shore  lands  with 
the  commissioner  of  public  lands  to  apply  for 
the  purchase  of  all  or  any  part  of  the  tide  or 
shore  lands  in  front  of  the  lands  so  ownetl : 
Provided,  that  if  valuable  Improvements,  and 
In  actual  use  prior  to  March  2(i.  18!>().  for 
commerce,  trade,  residence  or  business  have 
been  made  upon  said  tide  or  shore  lands  by 
any  person,  association  or  corporation,  the 
owner  or  owners  of  such  Improvements  shall 
have  the  exclusive  right  to  apply  for  the  pur- 
chase of  the  land  so  approved  for  the  period 
aforesaid.  »  »  •  ••  These  statutes,  it  seems 
to  us,  when  considered  in  counectlou  with 


the  conditions  existing  at  the  time  of  their 
enactment,  evidence  a  clear  intent  on  the  part 
of  the  Legislature  that  Improvers  of  tide  and 
shore  lands  shall  not  be  disturbed  in  the  pos- 
session of  their  Improvements  until  the  land 
on  which  the  Improvements  are  situated  has 
been  placed  on  the  market  for  sale,  and  the 
time  given  them  within  which  to  exercise  a 
preference  right  of  purchase  has  expired. 
And,  this  being  true.  It  must  follow  that  the 
state  Intended  such  possession  to  be  permis- 
sive until  such  time;  that  it  Intended  to  with- 
draw, in  so  far  as  tbese  lands  were  concerned, 
the  consent  formerly  given  that  the  general 
statute  of  limitations  should  operate  against 
It.  Therefore,  since  the  lands  in  question 
were  finally  appraised  and  placed  on  the  mar- 
ket for  sale  about  the  time  this  action  was 
commenced,  the  statute  had  not  run  In  the 
appellant's  favor.  Nor  is  the  api)ellant  aided 
by  the  statute  relating  to  possession  under 
color  of  title  and  the  payment  of  taxes  for 
seven  consecutive  years.  That  statute  ex- 
pressly provides  that  It  "shall  not  extend  to 
lands  or  tenements  owned  by  the  United 
States,  or  this  state,  nor  to  school  lands,  nor 
to  lands  held  for  any  public  purpose."  Laws 
1893,  p.  20,  c.  11. 

Lastly,  It  is  asserted  that  the  state  Is  es- 
topped from  asserting  title  to  the  property  In 
question.  This  contention  Is  foimded  on  the 
fact  that  the  state  has  not  Interfered  with  the 
appellant's  use  of  the  property,  but  has  stood 
by  and  raised  no  question  while  the  appellant 
and  Its  predecessors  In  Interest  have  mort- 
gaged and  sold  the  property,  paid  taxes  there- 
on, and  otherwise  treated  It  as  their  own. 
But  acts  of  this  character  do  not  amount  to 
an  estoppel  as  against  the  state.  The  state 
at  all  times  has  recognized  that  the  appellant 
had  a  propertj'  In  Its  Improvements,  and  this 
property  it  recognized  the  right  to  dispose  of 
as  It  pleased.  The  Improvement  was  property 
subject  to  taxation,  and  It  could  be  no  waiver 
of  the  state's  title  to  the  land  to  assess  and 
collect  taxes  upon  the  appellant's  Interests 
therein.  If  the  authorities  sought  to  tax  the 
appellant  for  something  it  did  not  own,  the 
proper  remed.v  was  to  object  before  the  taxing 
board.  The  state  appeals  from  the  Judgment 
of  the  court  establishing  the  line  of  ordinary 
high  water,  as  it  found  it  to  exist  at  the 
present  time,  as  the  boundary  line  between 
the  shore  and  the  uplands.  This  line,  as  we 
have  before  stated,  could  not  be  determined 
with  accuracy  owing  to  the  fact  that  the 
mill  company  and  their  predecessors  in  in- 
terest had  obscured  it  by  fills  which  raised 
the  surface  above  the  present  water  level. 
The  state  contends  that,  since  the  true  line 
cannot  be  definitely  known  because  of  those 
acts  of  the  mill  company,  the  court  should 
have  adopted  the  government  meander  line 
as  the  true  line.  In  which  event  all  of  the 
land  In  dispute  will  be  found  within  the 
Iwundarles  of  the  state's  property.  But  the 
me:»nder  line  is  concededly  many  feet  from 
the  true  line,  while  the  Hue  adopted  by  the 
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court  Is  approximately  upon  it  The  fill  com- 
plnined  of  did  not  obscure  the  line  entirely. 
It  simply  made  It  difficult  to  follow  Its  sinu- 
osities, resulting  in  the  adoption  by  the  court 
of  a  conventional  line  between  the  two  points 
In  dispute.  As  there  is  no  evidence  that  the 
state  is  the  loser  by  this  rule  of  the  court, 
we  see  no  necessity  for  disturbing  it. 
The  judgment  appealed  from  is  affirmed. 

H.iVDLEY,  C.  J.,  and  MOUNT,  CROW,  and 
ROOT,  JJ.,  concur. 


KNIGHT-CAMPBELL  MUSIC  CO.  v.  BUCK. 
(Supreme  Court  of  Colorado.     April  6,  1908.) 

Evidence— PABOic-ADMrBBiBiMTY    to    Vabt 

Terms  of  a  Wbitino. 

In  an  action  on  a  written  contract  for  the 
Bale  of  a  piano,  providing  tliat  tlie  whole  terms 
of  a^eement  must  be  embodied  in  the  contract, 
it  was  improper  to  permit  defendant  to  show 
that  when  and  after  the  contract  was  signed 
plaintiff's  salesman  represented  that  if  defend- 
ant should  be  unable  to  pay  the  price  plain- 
tiff would  talce  bacic  the   piano. 

Ap|)eal  from  County  Court,  City  and  County 
of  Denver;  Klce  W.  Means,  Judge. 

Action  by  the  Knlght-Campbell  Music  Com- 
pany against  William  H.  Buck.  Prom  a  judg- 
ment of  the  county  court  for  defendant  on  ap- 
peal from  justice  court,  plaintiff  appeals.  Re- 
versed. 

Harry  C.  Riddle,  for  appellant.  A.  Newton 
Patton,  for  appellee. 

B.\rLEY,  J.  The  defendant  made  and  en- 
tered into  a  contract  in  writing  with  the  plain- 
tiff, wherein  he  promised  to  pay  to  plaintiff 
the  sum  of  $278  In  installments  of  $8  per 
month.  The  consideration  of  this  contract  was 
the  sale  by  plaintiff  to  defendant  of  a  piano. 
The  agreement  provided  that  there  should  he 
a  lien  upon  the  piano  for  the  amount  of  the 
purchase  price,  and  in  the  event  of  the  non- 
payment of  the  note  the  plaintiff  could  take 
possession  of  the  piano,  sell  it,  and  out  of  the 
proceeds  pay  the  costs  attending  the  sale  and 
a  reasonable  commission  therefor,  and  apply 
the  balance  upon  the  note.  After  making 
two  of  the  payments  the  defendant  returned 
the  piano  to  plaintiff.  Plaintiff  Immediately 
wrote  to  defendant  saying  that  it  could  not 
receive  the  piano,  but  had  placed  it  in  a  stor- 
age room  subject  to  his  order,  and  demanding 
pajTiient  of  the  balance  then  due.  This  being 
refused,  this  action  was  brought  In  the  justice 
court,  and  from  there  appealed  to  the  county 
court,  where  judgment  was  rendered  for  the 
defendant    Plaintiff  appeals. 

The  contract  contains  the  following  clause: 
"That  the  whole  terms  of  agreement  must  be 
embodied  in  this  contract  and  that  verbal  ar- 
rangements made  with  agents  relating  to 
terms  of  sale,  payment  of  principal  and  in- 
terest or  any  other  matter  contemplated  by 
this  contract  will  not  be  binding."  Notwith- 
standing this  condition,  and  notwithstanding 


the  rule  of  law  that  parol  testimony  cannot  be 
admitted  to  vary  the  terms  of  a  written  con- 
tract the  court  over  the  objection  of  plain- 
tiff, permitted  the  defendant  to  prove  that  the 
salesman  who  acted  for  the  plaintiff  in  mak- 
ing the  sale  represented  to  the  defendant  be- 
fore, at  the  time  of,  and  shortly  after,  the 
contract  was  signed,  that  in  the  event  of  the 
defendant's  being  unable  to  pay  the  amount 
stipulated  in  the  contract  the  plaintiff  would 
take  back  the  piano.  The  trial  court  based  its 
judgment  upon  this  testimony.  The  ruling  of 
the  court  in  admitting  this  testimony  was 
clearly  erroneous.  "When  the  parties  to  an 
agreement  have  reduced  It  to  writing  In  such 
form  as  to  import  a  valid  legal  obligation, 
complete  and  unambiguous  in  its  terms,  with 
no  uncertainty  as  to  the  extent  of  the  obliga- 
tion, it  la,  in  the  absence  of  fraud,  accident 
or  mistake,  conclusively  presumed  that  the 
writing  constitutes  the  whole  engagement  of 
the  parties,  and  no  extrinsic  evidence  of  prior 
or  contemporaneous  negotiations  between  the 
parties  admissible  to  vary  or  qualify  the  writ- 
ten contract"  Oil  Creek  G.  M.  Co.  v.  Fah:- 
banks,  Morse  &  Co.,  19  Colo.  Aj>p.  142,  74 
Pac.  543;  Mcintosh-Huntington  Co.  v.  Rice, 
13  Colo.  App.  393,  58  Pac.  358;  Carr  v. 
Schafer,  15  Colo.  54,  24  Pac.  873.  This  doc- 
trine must  necessarily  be  enforced  when  the 
contract  contains  a  provision  which  prohibits 
verbal  arrangements  made  with  agents,  as  is 
the  case  in  this  matter. 

Because  of  the  error  of  the  court  la  admit- 
ting this  testimony,  and  because  it  affirma- 
tively appears  from  the  record  that  the  judg- 
ment for  the  defendant  was  based  upon  such 
Incompetent  testimony,  the  judgment  must  be 
reversed. 

Reversed. 

STEELE,  C.  J.,  and  GODDARD,  J.,  concur. 


HOWE  V.  TOWN  OF  GUNNISON  et  al. 

(Supreme  Court  of  Colorado.     April  6,   1908.) 

Limitation  of  Actions  —  Instrument  fob 
Payment  OF  Money— Town  Warrants. 
An  action  on  town  warrants,  commenced 
more  than  six  years  after  repudiation  of  the 
M'armnts  by  the  town  authorities  as  illegal  and 
invalid,  coupled  with  a  positive  refusal  to  pro- 
vide for  their  payment,   is  barred. 

[Ed.  Note. — ^For  cases  in  point,  see  Cent  Diij. 
vol.  33,  Limitation  of  Actions,  $  123.] 

Error  to  District  Court  Gunnison  County; 
Theron  Stevens,  Judge. 

Action  by  Eugene  H.  Howe  against  the 
town  of  Gunnison  and  others.  Judgment  for 
defendants,  and  plaintiff  brings  error.  Af- 
firmed. 

Richardson  &  Hawkins,  for  plaintiff  in  er- 
ror. 

HELM,  J.  The  judgment  of  dismissal  be- 
fore us  followed  an  order  sustaining  a  de- 
murrer to  the  amended  complaint    The  ac- 
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tion  related  to  certain  warranta  issued  hy  the 
town  of  Gunnison  during  the  years  1885, 
1887,  and  1888,  aggregating  the  principal 
sum  o(  $1,350.03.  The  demurrer  challenged 
the  complaint  upon  two  grounds:  (1)  That  a 
cause  of  action  was  not  stated  therein;  and 
(2)  that  relief  was  barred  by  our  six-year 
statute  of  limitations.  No  oral  argument 
was  made  In  the  case,  and  no  printed  argu- 
ment or  brief  was  filed  for  defendants  In  er- 
ror; nor  does  the  record  contain  any  opinion 
or  statement  showing  the  specific  ground  up- 
on which  the  demurrer  was  sustained  by  the 
court  below.  A  strong  and  persuasive  print- 
ed argument  is,  however,  filed  on  behalf  of 
plaintiff  in  error,  and  from  the  same  we  In- 
fer that  the  ruling  below  rested  upon  the 
statute  of  limitations.  It  is  insisted  that  the 
complaint  was  carefully  drawn,  and  that  its 
averments  sufllclently  state  a  cause  of  ac- 
tion and  require  an  answer;  also  that  where, 
as  In  this  Instance,  municipal  warrants  are 
Issued  by  a  town  or  city,  which  warrants 
are  payable  out  of  a  special  fund  created  by 
taxes  to  be  levied,  the  statute  of  limitations 
does  not  begin  to  run  until  the  money  for  the 
payment  of  such  warrants  has  been  collected 
and  credited  to  the  special  fund,  nor  until  by 
call  of  the  warrants  or  otherwise  as  provided 
by  law  the  holder  has  been  legally  notified  to 
present  the  same  for  payment. 

Upon  both  of  these  questions  as  at  present 
advised  we  are  strongly  inclined  to  accept 
the  view  presented  by  counsel  for  plaintiff 
in  error.  But  examination  of  the  complaint 
reveals  an  infirmity  not  mentioned,  which  Is 
also  reached  by  the  latter  branch  of  the  de- 
murrer, and  might  have  been  the  basis  of  the 
ruling  below.  The  latest  of  the  warrants  In 
suit  were  issued  and  registered  in  1888.  This 
action  was  not  begun  until  1902.  Thus  a 
period  of  14  years  elapsed  t>etween  the  two 
dates.  The  complaint  alleges  that  the  town 
•(Hcers  have  at  all  times  during  this  period 
ciialmed  that  there  were  no  funds  applicable 
t<j  the  payment  of  these  warrants;  also  that 
such  officials  have  refused  to  levy  a  tax  or 
otherwise  provide  for  such  payment.  But  in 
referring  to  those  officials,  and  stating  the 
reason  for  their  refusal  to  make  such  levy, 
the  pleading  declares  that:  "They  do  now 
claim,  and  have  at  all  times  claimed — and 
their  predecessors  before  them — that  the  said 
warrants  and  orders  are  invalid  and  void, 
and  that  they  have  not  provided,  and  will 
not  provide,  for  the  payment  of  the  same  or 
any  part  thereof."  The  paragraph  in  which 
this  language  occurs  deals  with  the  entire 
period  mentioned.  It  describes  the  action  of 
the  town  authorities  and  the  efforts  of  the 
owner  of  the  warrants  from  "the  dates  of 
the  said  several  registrations  as  aforesaid" 
down  to  the  time  of  the  filing  of  the  com- 
plaint. And  we  think  it  sufficiently  appears 
on  the  face  of  the  pleading  that  the  first  as- 
sertion by  the  town  authorities  of  the  in- 
validity of  the  warrants  sued  on  and  refusal 
to  take  care  of  the  same  occurred  more  than 


six  years  prior  to  the  commencement  of  the 
action. 

The  warrants  were  regular  in  form,  and 
appear  to  be  binding  contracts  of  the  munic- 
ipality. They  were,  according  to  the  com- 
plaint, taken  by  plaintiff  for  valuable  con- 
sideration and  In  good  faith.  Their  repudia- 
tion by  the  town  authorities  as  illegal  and 
Invalid,  coupled  with  a  positive  refusal  to 
provide  for  their  payment,  certainly  gave  the 
bolder  a  right  to  Invoke  judicial  Inquiry. 
Such  holder  at  once  became  entitled  to  an  ad- 
judication in  some  form  of  the  question  of 
invalidity  thus  raised.  And,  if  successful  ui>- 
on  such  inquiry,  he  could  properly  require  a 
tax  levy,  or  In  some  appropriate  way  coerce 
payment.  If  the  municipal  authorities  still  de- 
clined to  act  Under  these  circumstances  It 
became  the  duty  of  the  holder  of  the  war- 
rants to  proceed  with  reasonable  promptness 
in  the  assertion  of  his  rights.  It  cannot  be 
that  after  such  repudiation  by  the  town  of- 
ficials he  could  remain  passive  Indefinitely. 
He  could  not  quietly  wait  for  a  change  of 
heart  by  those  (Petals,  or  for  the  election  of 
others  who  would  hold  his  warrants  legal; 
nor  could  he  fold  his  hands  and  bide  his  time 
until  the  evidence  showing  his  warrants  to 
be  illegal  had  disappeared,  either  through  the 
death  or  removal  of  witnesses,  or  by  the  loss 
or  destruction  of  papers  and  documents.  Jus- 
tices V.  Orr,  12  Ga.  141;  1  Dillon,  Munic.  Corp. 
(4th  Ed.)  §  505,  note. 

It  follows  from  the  foregoing  that  a  plea 
of  the  statute  of  limitations  was  in  order; 
and,  as  the  matters  essential  to  such  plea 
sufficiently  appear  In  the  complaint,  the  de- 
murrer was  correctly  sustained. 

The  Judgment  will  be  affirmed. 

Affirmed. 

STEELE,  C.  J.,  and  BAILEY,  J.,  concur. 


MEAD  V.  PH.  ZAXG  BREWING  CO.  et  al. 

(Supreme  Court  of  Colorado.     April  6,  1908.) 

1.  Negligence  —  Pebsonal  Injubies  —  Dan- 
gerous Premises— Liability. 

TTiat  a  city  saloon  licenap  was  in  a  brewing 
company's  name  does  not  make  it  liable  to  one 
injured  by  a  trick  stairway  in  the  saloon,  the 
business  being  couducted  by  another  in  his  own 
name ;  he  holding  the  federal  license,  and  the 
company  having  no  license  in  or  control  over  the 
business. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  37,  Negligence.  §  CC] 

2.  Touts— Joint  Liabilitt— Requisites. 

To  make  persons  jointly  liable  for  a  tort, 
it  must  appear  in  some  way  that  it  was  the  re- 
sult of  their  joint  action  or  joint  negligence. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  45,  TorU,  S  29.] 

Error  to  District  Court,  City  and  County 
of  Denver ;  Peter  L.  Palmer,  Judge. 

Action  by  Marcus  S.  Mead  against  the  Ph. 
Zang  Brewing  Company  and  another.  From 
a  judgment  for  defendant  company,  plaintiff 
brings  error.    Affirmed. 
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Plaintiff  In  error  sustained  personal  In- 
jories  by  being  thrown  down,  or  falling  from, 
a  trick  stairway  located  in  the  premises 
known  as  919  Seventeenth  street,  in  the  city 
of  Denver.  At  that  time  the  place  was  being 
conducted  as  a  saloon.  He  brought  suit 
against  John  Hall  and  the  Ph.  Zang  Brewing 
Company  to  recover  damages,  claiming  that 
the  saloon  was  being  conducted  by  these  de- 
fendants when  he  was  injured.  According 
to  the  testimony.  Hall  had  purcliased  the  fix- 
turee  from  one  O'Grady,  subject  to  a  mort- 
gage thereon  to  the  brewing  company,  for 
the  sum  of  $1,500.  He  gave  the  company  a 
mortgage  for  this  amount,  one  of  the  condi- 
tions of  which  was  that  he  should  purchase 
no  beer  for  sale  In  the  saloon  except  from  it. 
The  premises  were  leased  by  Hall,  and  be 
paid  the  rent.  The  government  license  au- 
thorizing the  sale  of  liquors  in  these  prem- 
ises was  secured  by  him  and  stood  in  his 
name,  while  the  license  from  the  city  for  the 
same  purpose  stood  in  the  name  of  the  brew- 
ing company.  The  latter  had  no  interest  In 
the  business  whatever,  or  any  control  over 
It.  It  wag  conducted  by  Hall,  and  was  en- 
tirely under  his  management.  At  the  conclu- 
sion of  the  testimony  plaintitr  in  error  re- 
quested an  instruction  to  the  effect  that  the 
fact  that  the  city  license  for  the  sale  of  In- 
toxicating liquors  on  the  premises  stood  in 
the  name  of  the  brewing  company  was  conclu- 
sive proof  that  the  saloon  was  owned  by,  and 
under  the  control  of,  that  company.  Ttiis 
request  was  refused;  the  court  instructing 
the  Jury  to  the  effect  that  the  mere  fact  that 
the  city  license  was  In  the  name  of  the  com- 
pany did  not  render  it  liable  to  the  plaintiff, 
and  directed  the  Jury  to  return  a  verdict  in 
favor  of  the  brewing  company.  Plaintiff 
brings  the  ease  here  for  review  on  error. 

Jerry  A.  Lovell  and  Jno.  F.  Mall,  for  plain- 
tiff In  error.  Wolcott,  Vaile  &  Waterman 
and  H.  H.  Dunham  CWm.  W.  Field,  of  coun- 
sel), for  defendant  in  error. 

GABBERT,  J.  (after  stating  the  facts  as 
above).  The  only  question  presented  for  our 
consideration  is  the  ruling  of  the  court  refus- 
ing the  instruction  requested,  and  in  direct- 
ing the  Jury  to  return  a  verdict  for  the  brew- 
ing company.  The  brewing  company  was  not 
the  lessee  of  the  premises,  and  had  no  con- 
trol thereover  whatsoever.  The  fact  that  the 
license  stood  in  its  name  would  be  competent 
to  prove  that  It  was  Interested  in  or  was  con- 
ducting the  saloon,  but  not  conclusive  on  that 
question  in  the  face  of  the  other  undisputed 
testimony  bearing  on  the  subject  of  who  was 
the  owner  of  the  saloon,  or  was,  in  fact,  con- 
ducting it.  Hall  was  the  lessee,  and  conduct- 
ed the  business  therein  In  his  own  name,  and 
entirely  in  bis  own  interest.  Both  these 
questions  of  fact  are  established  beyond  dis- 
pute by  the  testimony.  In  short,  it  appears 
that  the  saloon  was  his,  conducted  by  him, 
and  that  the  brewing  company  had  no  con- 


trol whatever  over  the  premises  In  which 
plaintiff  was  Injured.  A  person  Is  not  re- 
sponsible for  injuries  sustained  by  another 
through  a  device  which  he  has  neither  con- 
structed nor  maintains,  and  over  which  he 
has  no  control.  In  order  to  render  persons 
Jointly  liable  for  a  tort.  It  must  appear  in 
some  way  that  It  was  the  result  of  their  Johit 
action,  or  Joint  neglect  of  duty. 

It  may  be  true,  as  contended  by  counsel 
for  plaintiff,  that  Hall  had  no  right  to  con- 
duct the  saloon  without  a  license  from  the 
city  authorities ;  but,  be  that  as  It  may,  the 
fact  that  a  license  to  conduct  the  saloon  In 
the  premises  occupied  by  him  stood  in  the 
name  of  the  brewing  company  would  not.  In 
the  face  of  the  undisputed  testimony  in  this 
case,  create  a  relationship  ttetween  the  com- 
pany and  himself,  which  would  make  the 
company  responsible  for  his  acts.  Both  may 
have  been  violating  the  law  with  respect  to 
a  license,  but  a  violation  of  the  law  does 
not  create  a  civil  liability,  except  for  the 
results  naturally  following  such  violation. 

The  Judgment  of  the  district  court  is  af- 
firmed. 

Judgment  affirmed. 

STEELE,  C.  J.,  and  CAMPBELL,  X,  con- 
cur. 


MORSE  V.  PEOPLE  (two  cases). 
(Nos.  5,978,  5,979.) 

(Supreme  Court  of  Colorado.     April  6,  1908.) 

1.  Cbiminal   Law— Coubts  —  Jurisdiction- 
Mode  OF  ACQTTIRIKG— CONSE.NT  OF  pABTIES, 

Courts  can  entertain  jurisdiction  of  causes 
only  in  the  methods  prescrilied  l>y  law ;  and  an 
agreement  of  the  parties  in  contravention  of 
such  provisions  has  no  force  or  eCfect. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  14,  Criminal  Law,  {  197.] 

2.  Same. 

2  Milto'  Ann.  St.  f  2678,  provides  that  no 
appeal  siiall  lie  from  a  judgment  of  a  justice 
in  any  cause  to  the  district  court,  but  that  such 
appeal  shall  be  taken  to  the  county  court. 
Const,  art.  6,  i  23,  provides  that  no  appeal  shall 
lie  to  the  district  court  from  any  judgment  giv- 
en on  an  appeal  from  a  justice  of  the  peace. 
Act  April  1(),  1905  (Sess.  Laws  1905,  p.  274,  c. 
114),  makes  it  unlawful  to  engage  in  the  busi- 
ness of  an  "itinerant  vendor"  without  being  li- 
censed 80  to  do.  Section  16  of  the  act  (page 
279)  provides  that  justices  of  the  peace  shall 
have  jurisdiction  concurrent  with  district  courts 
of  all  civil  actions  and  criminal  proceedings 
arising  under  the  act.  Held  that,  while  the  dis- 
trict court  would  have  jurisdiction  of  a  crim- 
inal proceeding  arising  under  the  act  if  properly 
brought  in  that  court,  it  could  not  acquire  juris- 
diction by  the  transfer  by  consent  of  the  par- 
ties of  a  proceeding  originating  before  a  justice 
of  the  peace,  and  pending  on  appeal  in  the  coun- 
ty court ;  and.  such  a  transfer  being  void,  ju- 
risdiction of  the  case  remained  in  the  county 
court. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  14.  Criminal  Law,  §  197.] 

Error  to  District  Court,  Rio  Grande  Coun- 
ty;   CHiarles  C.  Holbrook,  Judge. 
C.  F.  Morse  was  convicted  of  selling  cer- 
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tain  manufactured  articles  without  having 
procured  a  license  and  brings  error.  Revers- 
ed and  remanded. 

C.  F.  Clay,  for  plaintiff  In  error.  William 
H.  Dickson,  Atty.  Gen.,  and  Samuel  Huston 
Thompson,  Jr.,  Asst  Atty.  Gen.,  for  the 
People. 

GODDARD,  J.  The  above  numbered  cases 
were  commenced  before  a  Justice  of  the  peace 
upon  sworn  complaints,  charging  the  plaintiff 
in  error  with  selling  and  exposing  for  sale 
certain  manufactured  articles  in  Rio  Grande 
county,  Colo.,  without  having  procured  a  li- 
cense from  said  county  as  required  by  an  act 
approved  April  10,  1905  (Sess.  Laws  1905, 
p.  274,  c.  114).  Upon  trial  before  the  justice 
of  the  peace  he  was  convicted  and  fined  $50 
and  costs  In  one  case,  and  $30  and  costs  In 
the  other.  From  these  Judgments,  he  per- 
fected an  appeal  to  the  county  court  of  that 
coimty.  Upon  a  stipulation  entered  Into  by 
the  counsel  for  the  people  and  the  defendant, 
the  causes  were  transferred  by  the  county 
court  to  the  district  court  of  Rio  Grande 
county.  For  the  purposes  of  the  trial,  the 
causes  were  consolidated,  and  tried  to  the 
court  upon  an  agreed  statement  of  facts.  The 
defendant  was  found  guilty,  and  fined  $50 
and  costs  upon  both  charges.  To  these  Judg- 
ments the  defendant  prosecutes  writs  of  er- 
ror. 

The  records  In  both  cases  being  Identical, 
for  the  purpose  of  filing  abstracts  of  record 
and  briefs  the  causes  have  been  consolidated 
and  argued  together.  It  is  unnecessary  to 
consider  any  of  the  numerous  assignments  of 
error  argued  by  counsel  for  plaintiff  in  error, 
because  the  district  court  was  without  Juris- 
diction to  bear  the  causes  or  render  the  Judg- 
ments complained  of,  for  the  reason  advanc- 
ed by  the  Attorney  General.  As  he  well  con- 
tends, the  attempt  of  counsel  for  the  respec- 
tive parties  to  confer  Jurisdiction  upon  the 
district  court  by  transferring  the  causes  from 
the  county  court  in  the  manner  disclosed  by 
the  record  was  of  no  avail;  that  there  Is  no 
warrant  for  the  course  pursued  by  the  coun- 
ty court,  but  such  proceeding  was  In  viola- 
tion of  the  mandatory  provisions  of  the  stat- 
ute and  Constitution.  2  Mills'  Ann.  St.  § 
2678,  provides  that:  "All  appeals  from  Judg- 
ments of  Justices  of  the  peace,  both  in  civil 
and  criminal  actions,  shall  be  taken  to  the 
county  court  of  the  same  county,  and  no  ap- 
peal shall  lie  from  a  Judgment  of  a  Justice  of 
the  peace.  In  any  cause,  civil  or  criminal,  to 
the  district  court."  Section  23,  art.  6,  Const, 
provides  that  "no  appeal  shall  He  to  the  dis- 
trict court  from  any  Judgment  given  upon  an 
appeal  from  a  Justice  of  the  peace."  It  Is 
too  well  settled  to  require  the  citation  of  au- 
thorities that  courts  can  entertain  Jurisdic- 
tion of  causes  only  in  the  methods  prescribed 
by  law,  and  the  agreement  of  parties  in  con- 
travention of  such  provisions  has  no  force  or 
effect  whatever.  As  was  said  by  Justice 
Campbell  In  Smith  v.  Smith,  24  Colo.  114,  48 


Pac.  812:  "Jurisdiction,  If  It  attaches  at  all. 
Is  because  the  Constitution,  or  some  statute 
of  the  state  has  given  It."  If  the  course  i)ur- 
sued  by  the  county  court  could  be  held  to  con- 
fer Jurisdiction  upon  the  district  court  then 
the  parties  could  by  Indirection  accomplish  a 
result  which  they  are  expressly  prohibited  by 
the  foregoing  statute  and  constitutional  pro- 
visions from  doing  directly.  In  Dykeman  v. 
Budd,  3  Wis.  640,  the  Supreme  Court  of  Wis- 
consin had  under  consideration  a  proceeding 
identical  with  the  one  before  us.  The  case 
was  on  appeal  In  the  county  court  from  a 
Judgment  of  a  Justice  of  the  peace,  and  the 
parties  stipulated  that  the  venue  be  changed 
to  the  circuit  court  The  court,  speaking  of 
the  Jurisdiction  of  the  circuit  court  in  that 
cause,  at  page  643  of  3  Wis.,  said:  "The 
court  in  which  the  suit  is  brought  cannot  by 
stipulation  of  the  parties  transfer  to  another 
its  own  powers  and  responsibilities.  As  the 
law  stood  at  the  time  of  the  change  of  venue 
In  this  case,  the  circuit  courts  had  no  Jurisdic- 
tion of  appeals  from  Justices  of  the  peace  In 
civil  cases,  except  In  those,  the  venue  at 
which  was  changed  thereto  In  conformity 
with  the  provisions  of  the  statute.  •  •  • 
If  Jurisdiction  could  be  acquired  of  appeals 
by  the  circuit  court  by  stipulation  of  the  par- 
ties, consent  would  open  a  clear  and  direct 
path  from  the  justice  to  the  circuit  court 
without  the  intervention  of  the  county  court 
at  all" — and  upheld  the  decision  of  the  circuit 
court  holding  that  the  stipulation  and  ovAet 
of  the  county  court  changing  the  venue  to  the 
circuit  court  was  unauthorized  and  void. 

Counsel  for  the  plaintiff  in  error  concedes 
that  the  law  is  as  above  stated,  but  contends 
that  there  was  no  attempt  to  confer  jurisdic- 
tion of  the  subject-matter  in  these  cases  by 
stipulation,  for  the  reason  that  jurisdiction 
was  expressly  conferred  by  the  statute  Itself 
upon  the  district  courts  of  this  state  by  sec- 
tion 16,  c.  114,  p.  279,  Sess.  Laws  1905,  which 
provides:  "Justices  of  the  peace  shall  have  Ju- 
risdiction concurrent  with  district  courts  to 
hear,  try  and  determine  all  civil  actions  and 
all  crimiual  proceedings  arising  under  this  act, 
or  brought  for  the  violation  of  any  of  the  pro- 
visions of  this  act"  While  It  is  true  that 
the  district  court  would  have  Jurisdiction  to 
try  and  determine  a  criminal  proceeding  aris- 
ing \mder  this  act,  If  properly  brought  in 
that  court,  it  cannot  acquire  jurisdiction  by 
the  transfer  of  a  cause  originating  before  a 
Justice  and  pending  on  appeal  in  the  county 
court,  but  must  obtain  jurisdiction  if  at  all, 
in  the  mode  prescribed  by  law,  which  would 
be  by  an  indictment  or  by  an  information, 
verified  as  the  statute  requires.  "Jurisdic- 
tion to  try  and  punish  for  a  crime  cannot  be 
acquired  otherwise  than  in  the  mode  prescrib- 
ed by  law,  and.  If  it  Is  not  so  acquired,  any 
judgment  is  a  nullity.  A  formal  accusation 
Is  essential  for  every  trial  for  crime.  With- 
out It  the  court  acquires  no  jurisdiction  to 
proceed,  even  with  the  consent  of  the  parties, 
and,  where  the   law   requires  a  particular 
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form  of  accusation,  that  form  of  accusation 
Is  essential."  12  Cyc.  p.  221,  and  cases 
cited  In  notes  88  and  89.  It  Is  manifest, 
therefore,  that  the  district  court  did  not  ac- 
quire Jurisdiction  either  of  the  subject-mat- 
ter or  the  person  by  the  transfer  to  It  of  the 
causes  by  the  county  court.  Such  prooeedlng 
being  void  and  of  no  effect,  the  Jxirlsdictlon 
to  try  the  cases  remains  In  the  county  court. 

The  Judgments  of  the  district  court  are 
therefore  reversed,  and  the  causes  remanded 
to  the  district  court,  with  direction  to  re- 
transfer  the  same  to  the  county  court 

Reversed  and  remanded. 

STEELE,  C.  J.,  and  BAItiET,  J.,  concur. 


LAGUNA    CANAL   CO.    ▼.    ROCKY    FORD 

DITCH  CO. 
(Supreme  Court  of  Colorado.     April  6,  1908.) 
Judgment— Conclusiveness— Mattebs    Con- 

CLUDBD. 

In  a  proceeding  suplemental  to  an  original 
statutory  proceeding  for  the  adjudication  of 
water  rights,  petitioner  alleged  an  additional 
application  of  water  so  that  its  appropriation 
then  aggregated  the  number  of  cubic  feet  speci- 
fied, and  prayed  a  supplemental  decree  covering 
this  additional  application  and  allowing  a  prior- 
ity therefor  dated  as  of  the  commencement  of 
its  canal.  Demnrrers  on  the  ground  that  the 
petition  did  not  atate  a  cause  of  action  were 
sustained,  and  a  decree  entered  dismuising  the 
petition  without  prejudice  to  petitioner's  right 
to  institute  proceedings  regarding  any  right 
claimed  by  it,  and  not  antedating  or  conflicting 
with  any  of  the  various  rights  theretofore  ad- 
judicated by  the  decrees  in  the  adjudication  of 
priorities  for  the  use  of  water  theretofore  had. 
Thereafter  petitioner  filed  another  petition,  all 
the  facts  of  which  pertaining  to  petitioner's 
right  had  been  stated  in  the  prior  petition  and 
in  practically  the  same  form,  involving  the 
same  snbject-matter  and  identical  issues  and 
parties,  and  a  decree  was  prayed  allowing  a  prior- 
ity dating  as  of  the  commencement  of  its  canal. 
Held  that,  though  petitioner  was  giveu  permis- 
sion to  bring  a  now  proceeding  to  adjudicate  a 
proper  priority  for  such  new  application  of 
water,  the  decree  was  res  judicata  of  petitioner's 
right  to  claim  its  priority  as  dating  from  tb« 
commencement  of  its  canal. 

Appeal  from  District  Court,  Bent  Coun- 
ty; Jeflse  O.  Northcutt,  Judge. 

Supplemental  proceeding  In  an  original 
statutory  proceeding  for  the  adjudication 
of  water  rights  by  the  Laguna  Canal  Com- 
pany. The  Rocliy  Ford  Ditch  Company  filed 
a  protest  and  answered,  and  from  a  decree 
adjudicating  the  priority  of  the  canal  com- 
pany as  of  a  certain  date  the  cnnal  company 
appeals.    Affirmed. 

On  November  3,  1892,  a  decree  was  entered 
by  the  court  below  in  an  original  statutory 
proceeding  for  the  adjndicatton  of  water 
rights  In  district  No.  17.  To  that  proceeding 
both  appellant  and  appellee  were  parties, 
and  their  rights  of  priority  as  then  existing 
were  determined.  On  April  7,  1894.  a  sup- 
plemental decree  was  entered  on  petition  of 
appellant.  By  such  supplemental  proceed- 
ing appellant  showed  that  it  hud  made  ap- 


plication of  an  additional  quantity  of  water 
from  its  canal,  and  the  court  entered  a  de- 
cree giving  a  priority  for  the  water  so  ap- 
plied; the  aggregate  quantity  of  water  thus 
recognized  being  15.5  cubic  feet  per  second, 
and  the  priority  dating  as  of  the  commence- 
ment of  the  canal.  From  that  decree  no  ap- 
peal was  taken,  all  parties  acquiescing  there- 
in, and  It  has  since  been  generally  recog- 
nized by  the  water  commissioners  and  others 
as  governing  the  distribution  of  water.  By 
the  first  decree  the  dimensions  of  Lake  Ca- 
nal, belonging  to  appellant,  were  given,  and 
a  carrying  capacity  of  566.5  cubic  feet  per 
second  was  allowed.  In  connection  with 
both  decrees  there  was  an  express  finding 
that  said  canal  was  constructed  with  due  dil- 
igence, and  completed  within  a  reasonable 
time;  it  otherwise  appearing  that  the  same 
was  25  miles  In  length.  Un  August  1,  1902, 
appellant  filed  a  petition  in  said  priority  pro- 
ceeding reciting  that  since  the  decree  of 
April  7,  ISSM,  was  entered  It  had  made  ad- 
ditional applications  of  water  from  Lake 
Canal,  and  demanding  a  decree  for  such 
now  application  of  water  with  a  priority  dat- 
ing from  the  commencement  of  the  canal. 
The  Rocky  Ford  Ditch  Company  filed  a  pro- 
test and  answer  to  this  new  petition,  plead- 
ing, among  other  things,  an  intermediate 
proceeding  begun  on  September  5,  1899,  and 
a  decree  entered  therein  on  April  4,  1900. 
An  argument  was  made  on  these  pleadings, 
the  position  of  appellee  was  sustained,  and 
an  interlocutory  order  or  Judgment  was  en- 
tered on  April  22,  1903,  denying  appellant 
the  right  to  such  enlarged  priorities  dating 
from  the  beginning  of  its  canal.  This  Inter- 
locutory order,  however,  permitted  appel- 
lant to  proceed,  subject  to  the  foregoing  lim- 
itation, to  establish  a  completed  appropria- 
tion for  the  additional  quantity  of  water 
shown  to  have  been  applied  since  the  decree 
of  April  7,  1894,  was  entered.  Appellee,  hav- 
ing accomplished  Its  purpose,  participated 
no  further,  and  api)ellant  proceeded  with  its 
proofs.  On  April  29th  a  decree  was  entered 
giving  appellant  a  priority  numbered  23 
for  the  quantity  of  water  applied  since  entry 
of  the  former  decree.  But  the  priority  for 
such  additional  water  was  fixed  as  August 
30,  1894;  so  that  the  new  appropriation  was 
evidently  given  the  earliest  possible  priority 
that  would  not  change  or  disturb  the  pre- 
vious adjudication  and  priorities  as  fixed  in 
the  decree  of  April  7,  1894.  From  the  last 
decree  the  present  appeal  was  taken.  Ap- 
pellant's present  challenge  of  this  decree  rests 
upon  the  contention  that  said  priority  num- 
bered 23  should  have  been  referred  back  to 
September  2.").  1889,  the  date  of  the  com- 
mencement of  Lake  Canal.  lu  view  of  the 
conclusion  reached  in  the  opinion,  It  is  deem- 
ed unnecessary  to  make  a  further  or  more 
detailed  statement  of  the  facts. 

James  "\V.   McCroery.   for   appellant     De- 
vlne  &  Dubbs,  for  apiiellee. 
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HELM,  T.  (after  stating  the  facts  as 
above).  The  record  in  this  case  is  volumi- 
nous,  and  a  number  of  interesting  questions 
relating  to  water  priorities  are  strenuously  ar- 
gued by  counsel  for  both  parties.  It  is  un- 
necessary tor  US,  however,  to  discuss  or  de- 
termine these  questions,  as  the  plea  of  res 
judicata  interposed  by  appellee  Is,  in  our  Judg- 
ment, decisive  against  reversal.  From  the 
supplemental  transcript  filed  in  this  court 
by  leave  on  December  4,  1905,  among  other 
things,  we  learn  that  after  the  decree  of 
April  7,  1894,  was  entered,  and  before  the 
present  proceedings  were  begun  in  1902,  ap- 
pellant instituted  an  intermediate  supple- 
mental proceeding  'which  reached  final  de- 
termination. This  proceeding  was  begun  on 
September  5,  1899.  Appellant  then  filed  its 
petition  reciting  that  since  the  former  decree 
of  1894  was  entered  it  had  made  additional 
application  of  214.75  cubic  feet  of  water  to 
9,550  acres  of  land,  so  that  its  appropriation 
through  Lake  Canal  then  aggregated  379.75 
cubic  feet.  It  prayed  for  a  supplemental  de- 
cree covering  this  additional  application,  and 
allowing  a  priority  therefor  dated  as  of  the 
commencement  of  its  canal.  The  court  en- 
tertained the  proceeding,  and  appellee,  the 
Rocky  Ford  Ditch  Company,  and  one  other 
party,  filed  demurrers  attacking  the  suflS- 
clency  of  the  petition.  On  April  4,  1900,  these 
demurrers  were  sustained,  and  a  decree  en- 
tered dismissing  the  petition  at  the  cost  of 
petitioner;  the  following  language  being  In- 
ter alia  therein  employed:  "Without  preju- 
dice to  the  petitioner's  right  to  Institute  such 
proceeding  as  It  may  be  advised  regarding 
any  right  claimed  by  It,  and  not  antedating 
or  in  any  manner  disturbing  or  conflicting 
with  any  of  the  various  rights  and  claims 
heretofore  adjudicated  In  or  by  the  decrees 
in  the  adjudication  of  priorities  for  the  use 
of  water  heretofore  had  in  water  district 
No.  17  and  referred  to  in  the  petition,  and 
not  adverse  or  contrary  to  the  effect  of  such 
decree."  From  the  decree  of  April  4,  1900, 
appellant  prosecuted  an  appeal  to  this  court, 
which  was  dismissed.  A  second  appeal 
therefrom  was  also  taken  by  certain  consum- 
ers from  Lake  Canal,  which  on  March  3, 
1902,  was  likewise  dismissed.  Randall  v. 
Rocky  Ford  Ditch  Company,  29  Colo.  430,  68 
Pac.  240. 

It  sufficiently  appears  from  the  record  of 
that  proceeding  that  the  first  of  these  dis- 
missals was  due  to  some  mistake  or  Irregu- 
larity in  taking  or  perfecting  the  appeal  ac- 
cording to  law.  The  second  dismissal  rested 
upon  the  ground  that  such  appeals  are  only 
given  to  the  owners  or  persons  controlling 
the  canal,  and  that,  In  the  absence  of  fraud 
or  intentional  neglect  of  duty  by  them,  per- 
sons who  are  Interested  merely  as  consum- 
ers cannot  exercise  the  privilege.  The  peti- 
tion thus  filed  on  September  5,  1809,  was 
similar  to  the  petition  filed  In  the  present 
supplemental  proceeding.  All  the  facts  per- 
taining  to   appellant's   rights    here    alleged 


were  there  stated,  and  Im  practically  tb« 
same  form.  The  main  question  there  pre- 
sented for  adjudication  was  the  right  of  ap- 
pellant to  a  priority  dating  from  September 
25,  1889,  when  the  construction  of  its  canal 
began,  for  Its  applications  of  water  made 
since  the  decree  of  April  7,  1894,  was  enter- 
ed. The  demurrers  were  sustained  on  the 
ground  that  the  facts  alleged  in  the  petition 
were  not  sufllcient  to  constitute  a  cause  of 
action,  1.  e.,  to  give  appellant  the  right  ot 
relation  thus  claimed.  By  that  decree  It  is 
true  appellant  was  given  permission  to  brln^ 
a  new  suit  or  proceeding  to  adjudicate  a 
proper  priority  for  such  new  applications  of 
water.  But  its  right  to  claim  this  priority 
as  dating  from  the  commencement  of  its 
canal  was  fully  considered,  passed  upon,  and 
positively  denied;  and  this  denial  was  em- 
phasized by  the  language  employed  in  al- 
lowing appellant  to  institute  further  proceed- 
ings. That  decree  was  final.  It  determined 
the  precise  question  submitted  in  the  present 
proceeding.  The  same  subject-matter  was 
involved,  and  the  issues  were  identical  In 
both  cases.  The  parties,  plaintiff  and  de- 
fendant, were  the  same,  and  they  sued  and 
defended  in  the  same  capacity.  Even  the  ex- 
ceptions taken  and  assignments  of  error  filed 
here  on  the  two  appeals  were  substantially 
Identical  with  those  now  submitted.  Al- 
though that  decree  was  entered  on  demurrer, 
it  was  nevertheless  an  adjudication  upon  the 
merits;  and  so  long  as  it  stands  it  is  res 
judicata  of  the  issue  so  resubmitted  In  the 
present  proceeding. 

We  are  not  now  called  upon  to  consider 
the  correctness  or  Incorrectness  of  that  de- 
cree; and  it  would  be  improper  for  us  to 
suggest  a  view  touching  Its  legality  or  reg- 
ularity. The  court  had  undoubted  jurisdic- 
tion over  the  subject-matter  and  of  the  par- 
ties. And,  however  erroneous  the  decree 
may  have  been.  It  Is  decisive  of  the  present 
controversy.  It  cannot  now  be  ignored,  nor 
could  it  have  been  questioned  collaterally  in 
this  proceeding.  Farmer's  U.  D.  Co.  v.  Rio 
Grande  C.  Co.,  37  Colo.  512,  86  Pac.  1042. 

The  opinion  in  the  case  of  Smith  v.  Cowell, 
92  Pac  20,  recently  pronounced  by  this  court, 
practically  covers  and  decides  the  only  point 
upon  which  there  could  be  doubt  as  to  the 
propriety  of  holding  the  decree  of  April  4, 
1900,  res  judicata  of  the  question  now  rais- 
ed. There,  as  here,  the  two  proceedings  were 
between  the  same  parties,  the  issues  and  re- 
lief sought  were  substantially  the  same,  and 
judgment  of  dismissal  was  entered  in  the 
latter  upon  a  general  demurrer  to  the  com- 
plaint. And  there,  as  here,  also,  the  plea 
of  res  judicata  was  interposed  to  the  second 
action,  the  general  demurrer  so  sustained 
going  to  the  merits.  Inter  alia  the  court 
said:  "A  judgment  rendered  In  dismissing 
an  action  following  an  order  sustaining  a 
demurrer  may  or  may  not  be  a  bar.  If  it 
was  for  lack  of  Jurisdiction,  or  tliat  plaintiff 
mistook  his  remedy,  or  for  some  technical 
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defect:,  It  is  not  a  bar.  If  the  demurrer  goes 
to  tbe  merits  of  the  action,  aa  where  it  Is 
upon  tbe  ground  that  the  facts  stated  are 
not  sufficient  to  constitute  a  cause  of  action. 
It  is  as  conclusive  as  a  Judgment  entered  on 
a  verdict  finding  tbe  facta"  See,  also,  Schro- 
ers  V.  Flak,  10  Colo.  589,  16  Pac.  285. 

Wlthont  further  prolonging  tbe  present 
discussion,  we  hold  that  In  the  case  at  bar 
the  question  submitted,  viz.,  appellant's  right 
to  have  the  docti-lne  of  relation  so  applied  as 
to  give  Lalce  Canal  a  priority  dating  from 
Its  commencement  for  the  new  appropriation 
of  water  mentioned,  became  res  Judicata  by 
the  supplemental  decree  of  April  4,  1900. 
And,  so  holding,  an  affirmance  of  the  pres- 
ent decree  necessarily  followB. 

Affirmed. 

STEELE,  C.  J.,  and  MAXWELL,  J.,  con- 
cur. 


SIEVERS  V.  HAMMEBICH. 
(Supreme  Court  of  Colorado.     April  6,  1908.) 

Appeai,  —  Review— Vebdict  on  Conflicting 

Evidence. 

A  verdict  on  conflicting  evidence  under  in- 
structions not  excepted  to  by  eitlier  party  will 
not  l>e  disturbed  on  appeal. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Die. 
vol.  3,  Api)enl  and  Error,  J§  3935-3937.] 

Appeal  from  District  Court,  Garfield  Coun- 
ty; John  T.  Shumate,  Judge. 

Action  by  H.  G.  Haminerlch  against  Tlmm 
Sievers.  Judgment  for  plaintiff,  and  defend- 
ant appeals.    Affirmed. 

Apiiellee  brought  this  action  against  ap- 
pellant upon  a  promissory  note  for  $50,  dated 
September  1,  189G,  and  payable  one  day  aft- 
er date.    At  the  trial  appellant  proved  that 
In  December,  1896,  his  brother  George  at  his 
request  paid  appellee  $50.    A  receipt  as  fol- 
lows:  "Received  $50.00  In  full.    H.  G.  Ham- 
merleh" — ^was  given  upon  payment  of  said 
$50.    This  receipt,  however,  was  written  on 
the  back  of  a  check  given  by  appellee  to  ap- 
pellant for  $50,  dated  October  1,  1896,  indors- 
ed by  api)ellant,  and  stamped  paid  by  the 
Olenwood  National  Bank  on  the  same  date. 
The  note  remained  among  appellee's  papers 
In  the  bank,  and  when  about  two  years  after- 
wards   payment    was    demanded    appellant 
claimed  that  it  had  been  paid  by  his  brother. 
Appellee  testified  that  the  note  and  check  rep- 
resented two  separate  loans  of  $50  each  to 
appellant.    Appellant  testified  that  there  was 
but  one  transaction,  and  that  the  $50  paid 
by  bis  brother  was  upon  the  note.    The  tes- 
timony as  to  conversations  at  and  about  the 
time  of  payment  of  the  $50  Is  confiictlng. 
Appellant  claims  that  appellee  said  he  was 
going  to  Germany   and   wanted   his   "note" 
paid.     The  brother   testified   that  when  he 
paid  the  money  appellee  said  he  did  not  have 
the  note  with  him  and  gave  the  receipt.    The 
portions  of  these  conversations  relating  to 
tbe  note  are  denied  by  appellee. 
86P.-19 


J.  W.  Dolllson,  for  appellant.    Edward  T. 
Taylor  and  Charles  W.  Taylor,  for  appellee. 

HELM,  J.  (after  stating  the  facts  as  above). 
The  question  of  veracity  between  appellant 
and  bis  brother  on  one  hand  and  appellee  on 
tbe  other  was  submitted  to  a  Jury  under  in- 
structions that  were  not  excepted  to  by  ei- 
ther party.  The  Jury  resolved  the  conflict  of 
testimony  in  favor  of  appellee,  and  under  the 
circumstances  it  Ig  hardly  necessary  to  say 
this  court  would  not  think  of  setting  aside 
the  verdict  or  the  judgment  entered  thereon. 
Moreover,  were  the  matter  submitted  to  us 
unembarrassed  by  the  verdict,  our  finding 
would  probably  be  the  same;  for,  while  In 
one  or  two  particulars  appellant  and  his 
brother  contradict  appellee,  yet  the  latter  is 
corroborated  by  a  strong  circumstance,  viz.: 
The  promissory  note  sued  on  was  given  Sep- 
tember 1,  1896,  while  the  check  upon  which 
the  receipt  was  Indorsed  was  made  on  Octo- 
ber 1,  1896,  a  month  later.  It  follows,  there- 
fore, that  the  two  Instruments  could  hardly 
have  represented  the  same  transaction. 

There  is  no  question  about  the  genuineness 
of  these  Instruments,  or  about  the  correctness 
of  their  dates.  Nor  is  there  any  pretense 
that  the  note  was  given  in  consideration  of 
future  advancements.  Hence  the  jury  may 
very  properly  have  concluded  that  appellee 
told  the  truth,  and  that  the  debt  represented 
by  the  note  existed  at  the  date  of  its  execu- 
tion, while  the  check  given  a  month  later  rep- 
resented a  8e?)arate  loan.  Appellant  offered 
no  sufficient  explanation  touching  this  check. 
Had  appellee  owed  appellant  $50,  he  would 
probably  have  paid  the  same  by  cancellation 
of  the  note  Instead  of  giving  the  check.  Be- 
sides it  fairly  appears  from  the  record  that 
the  parties  had  a  number  of  similar  transac- 
tions In  which  appellant  was  always  the  bor- 
rows and  appellee  always  the  lender. 

The  Judgment  must  be  affirmed. 

Affirmed. 

STEELE,  C.  J,  and  MAXWELL,  J.,  con- 
car. 


FROST,  Judge,  v.  BOARD  OF  COM'RS  OF 

TELLER  COUNTY. 

(Supreme  Court  of  Colorado.    April  6,  1908.) 

1.  Judges— Fees— Accounting— Action. 

Mills'  Ann.  St.  Rev.  Supp.  |  10;{0cl,  pro- 
yid(^  that  any  balance  left  to  the  credit  of  the 
funds  of  the  various  countv  officers  from  fees 
collected  in  any  year  after  all  the  salaries  and 
compensation  provided  for  shall  have  been  paid 
to  the  end  of  the  year  shall  be  placed  to  the 
jreclit  of  the  general  county  fund,  and  section 
li)36z  requires  each  officer  to  keep  an  account 
of  the  fees  in  a  separate  book  open  to  the  in- 
spection of  the  board  of  county  commissioners. 
Ilcld,  that  where  a  surplus  of  $1,806  remained 
in  the  account  of  the  fees  of  the  county  judge 
for  one  year,  which  was  not  paid  into  the  county 
treasury,  a  complaint  to  recover  the  same  should 
have  alleged  the  proportion  of  such  amount  ac- 
tually collected  by  the  county  judge  and  unpaid 
and  the  amount  uncollected  oy  him. 
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2.  Same— Xeglioesce— Willfulness. 

Under  Mills'  Ann.  St.  Rev.  Supp.  §  1036dl, 
providini?  that  every  officer  named  therein  Bhall 
collect  their  fee  as  prescribed  in  the  act  for  serv- 
ices performed  by  him  in  advance  if  the  same 
can  be  ascertained,  and  where  any  officer  shall 
neifliBently  or  willfully  fail  to  collect  any  such 
fee,  the  same  shall  be  char(;e<l  to  him  on  ac- 
count of  his  salary,  a  complaint  against  a  coun- 
ty judge  for  surplus  fees  uncollected  should  al- 
lege that  his  failure  to  collect  the  same  was 
negligent  or  willful. 

3.  Evidence — Official  Duty— Presumption. 

The  general  presumption  of  law  is  that  a 
public  officer  has  performed  his  duty  which 
presumption  is  applicable  to  the  duty  of  a  coun- 
ty judge  to  pay  into  the  county  treasury  the 
surplus  fees  of  his  office. 

lEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  20,  Evidence,  §  105.] 

4.  Judges— Accounting  —  Actios  —  Burden 
OF  Pboof. 

While  the  burden  of  proof  is  on  the  county 
commissioners,  in  a  suit  against  the  county 
judge  to  recover  surplus  uncollected  fees  of  his 
office,  to  show  that  uie  fees  were  negligently  or 
willfully  left  uncollected,  slight  evidence  is  suffi- 
cient to  shift  the  burden  of  proof  and  require 
the  officer  to  establish  the  exercise  of  reason- 
able diligence  in  endeavoring  to  collect  such  un- 
paid fees. 

5.  Same— County  Judge— Clebks. 

Where  a  county  judge  was  authorized  to 
appoint  a  clerk  but  was  also  entitled  to  perform 
the  duties  of  clerk  and  retain  the  clerk's  com- 
pensation as  a  part  of  his  salary,  and  appointed 
a  clerk  who  did  not  properly  qualify  until  after 
the  expiration  of  the  year  1902.  the  fact  that 
the  clerk  exercised  the  duties  of  such  office  dur^ 
ing  that  year  did  not  relieve  the  judge  from  lia- 
bility to  account  for  surplus  fees  earned  in  pro- 
ceedings in  his  court  during  such  year,  the  clerk 
having  charge  of  the  collections  and  disburse- 
ments. 

Appeal  from  District  Court,  Teller  County ; 
Robert  R  Lewis,  Judge. 

Action  by  the  board  of  county  commission- 
ers of  Teller  county  against  Albert  S.  Frost 
as  county  judge,  etc.  Judgment  for  plaintiff, 
and  defendant  appeals.    Reversed. 

Temple  &  Crump,  J.  J.  McFeely,  B.  W. 
Coleman,  and  R.  Graham,  for  appellant.  L. 
G.  Campbell,  for  appellee. 

HELM,  J.  This  action  was  brought  against 
appellant  as  judge  of  the  countj-  court  of  Tel- 
ler county,  for  the  purpose  of  recovering  the 
fees  earned  by  that  court  for  the  year  1902 
in  excess  of  the  amount  allowed  appellant  by 
law  as  salary  Including  clerk  hire.  The 
amended  complaint  alleges  that  during  the 
year  mentioned  said  court  earned  In  fees  |C,- 
006.30;  that  appellant  was  entitled  to  deduct 
therefrom  the  sum  of  $4,200  as  salary  and 
clerk  hire;  that  there  remained  the  sum  of 
$1,806.30,  which  under  the  law  should  have 
been  paid  into  the  county  treasury,  but  that, 
notwithstanding  repeated  demands,  no  part  of 
this  sum  had  been  so  accounted  for;  and  judg- 
ment was  prayed  for  the  full  amount.  The  an- 
swer, omitting  portions  eliminated  and  aban- 
doned, admits  the  allegations  of  the  complaint 
which  state  the  election  and  quallflcatlon  of 
defendant  as  county  judge  and  the  earning  by 
the  county  court  during  1002  of  $6.006..S0:  but 
it  denies  that  this  sum  came  into  appellant's 


bands  or  was  tben  in  his  imssession.  It  fuc- 
ther  alleges  that  one  Brewster  was  appointed 
clerk  of  the  court;  tbat  be  filed  his  hood 
and  oath  of  office;  and  tbat  be  was  through- 
out the  said  year  1002,  and  at  the  time  of  tbe 
commencement  of  the  suit  sucb  duly  appoint- 
ed, qualified,  and  acting  clerk.  It  denies 
erery  other  allegation  of  the  complaint. 

The  main  ground  relied  on  for  reversal  Is 
tbat  tbe  amended  complaint  failed  to  state  a 
cause  of  action.  If  tbe  objection  is  well  tak- 
en, tbe  judgment  must  be  set  aside.  For, 
although  tbat  pleading  was  not  challenged  by 
demurrer,  this  objection  may  under  our  prac- 
tice be  presented  at  any  time.  The  action  evi- 
dently rests  upon  sections  1936cl,  and  1936dl, 
Mills'  Ann.  St.  Rev.  9upp.  And  it  is  contend- 
ed on  behalf  of  appellant  tbat  under  these 
statutes  tbe  burden  devolved  upon  tbe  board 
of  county  commissioners  as  plaintiff  below  to 
plead  and  prove  a  failure  to  account  for  so 
much  of  this  surplus  fund  as  was  collected, 
and  also  negligence  or  willfulness  on  tbe  part 
of  appellant  in  falling  to  collect  tbe  remain- 
der thereof.  Section  193Ccl,  provides.  Inter 
alia,  tbat:  "Any  balance  left  to  tbe  credit  of 
said  funds  (from  fees  collected  by  the  officers 
named).  In  any  year,  after  all  the  salaries 
and  compensation  provided  for  in  this  section 
shall  have  been  paid  to  the  end  of  such  year, 
shall  be  placed  to  the  credit  of  the  general 
county  fund."  It  appears  from  the  evidence 
tbat  of  tbe  $6,006.30  earned  during  the  year 
1902,  the  sum  of  $859.35  was  not  collected 
and  $438.60  bad,  previous  to  tbe  commence- 
ment of  tbe  suit,  been  paid  into  the  county 
treasury. 

By  another  statute — Mills'  Ann.  St.  Rev. 
Supp.  i  1936z — a  full  and  accurate  account  of 
all  fees  and  emoluments  received  and  of  all 
clerk  hire  and  other  necessary  expenses  paid 
out  must  be  kept  by  each  of  tbe  county  offi- 
cers named,  in  a  separate  book  provided  for 
the  purpose.  This  book  is  at  all  times  sub- 
ject to  inspection  and  examination  by  tbe 
board  of  county  commissioners.  It  does  not 
appear  that  appellant  failed  or  neglected  to 
keep  this  book  of  account,  or  that  the  connty 
commissioners  were  prevented  from  examin- 
ing tbe  same;  beuce  there  would  have  been 
no  difficulty  in  determining  the  exact  propor- 
tion of  tbe  $1,806.30  actually  collected  and 
not  paid  Into  tbe  county  treasury;  nor  would 
tbat  body  have  experienced  any  trouble  in 
fixing  the  amount  of  such  surplus  fees  re- 
maining uncollected.  And  we  think  that  the 
complaint  should  have  alleged  these  particu- 
lars. Section  1036dl,  above  referred  to,  reads: 
"Every  officer  named  herein  shall  collect 
every  fee,  as  prescribed  In  this  act  for  serv- 
ices performed  by  bim,  In  advance,  if  the 
same  can  be  ascertained,  and  when  any  officer 
shall  negligently  or  willfully  fail  to  collect 
any  sucb  fee.  tbe  same  shall  be  charged  to 
bim  on  account  of  bis  salary."  By  this  stat- 
ute the  duty  of  collecting  fees  in  advance  is 
imposed  upon  the  officer  where  tbe  same  can 
be  ascertained;    but  the  fact  is  recognized 
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that  sometimes  such  prior  ascertainment  may 
be  Impossible  and  therefore  the  fees  may  not 
be  so  collected.  In  order  to  stlmiilate  or  co- 
erce the  collection  of  the  fees  earned  and  be- 
longing to  the  covmty,  to  wit,  the  excess  above 
the  sums  necessary  to  make  up  the  officer's 
salary,  the  penalty  of  charging  the  uncollect- 
ed portion  thereof  against  his  salary  is  pro- 
vided; but  this  penalty  is  not  to  tie  enforced 
unless  the  failure  to  make  such  collection  Is 
due  to  the  negligence  or  willfulness  of  the 
delinquent  oflaclal. 

It  follows,  therefore,  that  the  essence  of  the 
present  action,  In  so  far  as  It  Involves  the  un- 
collected fees,  is  negligence  or  willfulness  on 
the  part  of  appellant  In  the  premises.  And 
we  are  of  opinion  that  the  complaint  is  fur- 
ther defective,  because  It  entirely  falls  to 
charge  any  such  negligence  or  wlllfulueas. 
The  general  presumption  of  law  Is  that  a 
public  official  has  performed  bis  duty.  16 
Cyc.  1076;  Mechem  on  Public  Officers,  t  579. 
And  we  know  ot  no  reason  why  this  presump- 
tion should  not  be  Indulged  in  favor  of  ap- 
pellant. In  the  first  Instance.  It  Is  true  that 
It  may  be  difficult  for  the  county  commission- 
ers to  prove  the  negligence  or  willfulness  of 
a  public  official  under  such  circumstances; 
but  the  mere  existence  of  such  difficulty  does 
not  relieve  them  from  making  the  allegation, 
and  at  least  presenting  a  prima  fade  case  In 
support  thereof.  Owing  to  the  fact  that  the 
nature  of  the  efforts  made  to  secure  the  un- 
collected fees  as  well  as  the  circumstances  at- 
tending such  efforts,  are  In  general,  almost 
exclusively  within  the  knowledge  of  the  of- 
ficer and  comparatively  easy  of  proof  by  him, 
we  think  that  slight  evidence  In  support  of 
the  averment  of  negligence  or  willfulness 
should  be  sufficient  to  shift  the  burden.  And 
although  the  burden  here  does  not  shift  In  the 
first  instances,  as  It  sometimes  does  where  a 
negative  averment  Is  relied  on  (Machebeuf  v. 
Clements,  2  C!olo.  45),  yet  when  such  prima 
facie  showing  la  made,  it  should  devolve  upon 
tbe  officer  to  produce  proofs  establishing  the 
exercise  of  reasonable  diligence  in  the  en- 
deavor to  collect  the  unpaid  fees. 

In  view  of  another  trial,  It  Is  Important  to 
notice  the  allegations  of  the  answer  touching 
the  appointment  of  a  clerk  of  the  county 
court  These  averments  rest  upon  the  theory 
that  by  such  appointment  appellant  relieved 
himself  from  all  liability  in  tbe  premises  and 
tbe  action  should  have  been  brought  against 
bis  clerk.  Judges  of  the  county  court  are  re- 
quired to  execute  bonds  in  a  sum  not  less 
than  $5,000  conditioned  upon  the  faithful  per- 
formance of  their  duties  and  the  faithful  ap- 
plication of  all  moneys  that  may  come  into 
their  hands,  as  such  officers.  A  county  Judge 
may  appoint  a  clerk  of  his  court,  who  dis- 
charges the  functions  usually  devolved  upon 
that  office;  or  the  judge  may  perform  those 
duties  himself  and  retain  the  portlou  of  hia 
salary  which  Is  designated  as  the  clerk's  com- 
pensation. There  Is  no  express  statutory 
provision  relieving  the  judge  from  resiMnsI- 


blllty  for  the  collection  or  disbursement  of 
moneys  earned,  by  reason  of  the  appointment 
and  due  qualification  of  a  clerk.  But  as  to 
such  liability  we  express  no  opinion;  any  de- 
cision of  the  subject  being  rendered  unneces- 
sary by  the  fact  that  Brewster,  appellant's 
appointee,  did  not  qualify  for  said  office  In  the 
manner  provided  by  law.  On  January  14, 
1902,  Brewster  executed  a  bond  In  tbe  sum  of 
$5,000  which  was  approved  by  appellant. 
But  this  bond  was  never  filed  in  the  office  of 
the  Secretary  of  State  nor  was  It  ever  approv- 
ed by  the  board  of  county  commissioners  of 
Teller  county;  neither  was  it  filed  with  the 
clerk  and  recorder  of  Teller  county  until 
nearly  10  months  after  expiration  of  the  year 
1902,  the  i>erIod  Involved  In  the  present  ac- 
coxmtiug.  So  that  whether  a  clerk  of  the 
county  court,  when  one  Is  appointed,  Is  to 
qualify  In  the  same  manner  as  clerks  of  the 
district  court,  or  whether  he  is  to  be  treated 
as  a  county  officer  and  is  governed  by  the 
statute  touching  those  county  officers  who  are 
required  to  give  bond,  Brewster's  attempted 
qualification  was  insufficient.  He  was,  there- 
fore, not  legally  authorized  to  enter  upon  and 
discharge  the  duties  of  clerk  of  the  county 
court  during  the  year  1902. 

It  may  be  that  Brewster  might  be  held  lia- 
ble for  his  acts  or  omissions  In  the  premises 
as  a  de  facto  officer.  But  It  was  certainly 
the  duty  of  appellant  as  county  judge,  when 
he  exercised  the  option  of  appointing  a  clerk 
Instead  of  performing  the  functions  of  clerk 
himself,  to  see  that  before  entering  upon  the 
discharge  of  such  functions  a  bond  was  exe- 
cuted, approved,  and  filed,  and  the  other  acts 
essential  to  the  due  qualiflcation  of  his  ap- 
pointee, were  performed  in  accordance  with 
law.  And  when  appellant  permitted  Brew- 
ster to  enter  upon  the  office  and  take  charge 
of  the  collection  and  disbursement  of  fees 
without  such  compliance,  his  liability  remain- 
ed the  same  as  if  he  had  made  no  effort  to 
appoint  a  clerk. 

The  judgment  of  the  court  below  will  be 
reversed  and  the  cause  remanded,  with  per- 
mission to  amend  the  pleadings  and  proceed 
In  accordance  with  the  views  above  express- 
ed.   Reversed. 

STEI5LE,  C.  J.,  and  MAXWBa^L,  J.,  concur. 


PURSE  V.  PURCBLL. 
(Supreme  Court  of  Colorado.     April  6,  1908.) 

1.  'Witnesses— Cboss-Examination. 

W'iiere.  in  an  action  for  a  physician's  serv- 
ices for  treating  defendant's  children  for  scar- 
let fever,  defendant  denied  that  the  ser\'ices 
were  of  value,  it  was  error  to  exclude  qiiestions 
asked  the  physician  on  cross-exaraination  by  de- 
fendant as  to  what  the  children's  ailment  was, 
what  medicine  he  gave,  and  what  their  symp- 
toms were. 

[Ed.  Note.— For  ca.ses  in  point,  see  Cent.  Dig. 
vol.  50,  Witnesses,  §§   931-948.] 

2.  Same— Parties— ExAMiNATiow. 

Act  1889  (Session  Laws  1809,  p.  178,  c. 
95),  providing  that  a  party  may  be  examined  aa 
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if  under  cross-examination  at  his  adversary's 
instance,  does  not  limit  one's  right  to  cross-ex- 
amine an  adversai7  who  offers  himself  as  a 
witness  in  his  own  behalf. 

CEd.  Note. — For  cases  in  point,  see  Gent.  Dig. 
ToL  50,  Witnesses,  §{  967-975.] 

3.  Appeal— Continuance— JuDiciAii  Discbe- 

TION. 

The  granting  of  a  continuance  is  largely 
within  the  legal  discretion  of  the  trial  court, 
and  its  decision  will  only  be  disturbed  for  abuse. 

iBd.  Note. — For  cases  in  point,  see  Cent.  Dig. 
.  3,  Appeal  and  Error,  {  3837.] 

4.  Continuance— Geounds. 

It  was  not  an  abuse  of  discretion  to  refuse 
a  continuance  for  absent  testimony  where  there 
was  no  showing  that  if  the  case  was  continued 
the  witness  would  be  produced  or  her  deposition 
secured. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  10,  Continuance,  H  58,  135.] 

Appeal  from  District  Court,  City  and 
County  of  Denver;   F.  T.  Johnson,  Judge. 

Action  by  E.  C.  Pureell  against  Jolm 
Purse;  Bertha  F.  Pureell,  plaintiff's  admin- 
istratrix, being  substituted  on  his  death. 
From  a  judgment  for  plaintiff,  defendant  ap- 
peals.   Reversed  and  remanded. 

E.  C  Pureell,  a  licensed  physician,  brought 
this  action  against  John  Purse  to  recover  the 
reasonable  value  of  professional  services, 
which,  at  defendant's  request,  be  rendered 
to  defendant's  children  who  were  sick  of 
scarlet  fever.  The  answer  denies  that  the 
services  were  of  any  value  whatever,  and  al- 
leges that  plaintiff  prescribed  for  and  attend- 
ed five  of  defendant's  children,  two  of  whom 
defendant  admits  had  scarlet  fever  and  diph- 
theria, and  says  the  others  bad  diphtheria, 
but  not  scarlet  fever — though  plaintiff  treat- 
ed all  of  them  only  for  the  latter — and  that 
by  reason  of  defendant's  negligence,  or  want 
of  skill,  In  making  the  proper  diagnosis  and 
prescribing  the  appropriate  treatment,  three 
of  the  children  died.  Substantially  the  same 
matters,  alleged  as  a  defense,  are  set  up  in 
two  separate  cross-complaints  or  counter- 
claims, in  each  of  which  defendant  asks 
Judgment  against  plaintiff  in  the  sum  of 
$5,000  for  malpractice.  Both  parties  intro- 
duced evidence,  and  at  its  close  plaintiff's 
counsel  asked  for  an  instruction  to  the  Jury 
directing  a  verdict  in  plaintiff's  favor  upon 
defendant's  cross-complaints,  which  the  court 
gave;  and  thereupon,  being  of  the  opinion 
that  plaintiff's  bill  for  services  rendered  was 
reasonable,  directed  the  jury  to  return  a  ver- 
dict for  plaintiff  for  the  amount  thereof. 
Judgment  was  entered  upon  this  verdict  In 
plaintiff's  favor,  and  defendant's  cross-com- 
plaints were  dismissed.    Defendant  appeals. 

John  C.  Murray  and  Edwin  H.  Park,  for 
appellant  R.  D.  Bees  and  Jesse  H.  Blair, 
for  appellee. 

CAMPBELL,  J.  (after  stating  the  facts  as 
above).  After  this  appeal  was  perfected, 
plaintiff  died,  and  his  administratrix  has 
been  substituted  as  appellee.  It  Is  appellee's 
contention,  first,  that  defendant's  action  for 


damages  set  up  In  the  cross-oomplalnt  abates 
with  the  death  of  plaintiff ;  second,  that  the 
evidence  was  wholly  insuiScient  to  sustain 
such  action.  We  shall  not  decide  the  first 
point,  because  we  are  clearly  of  opinion  that, 
under  the  doctrine  of  Jackson  y.  Bumbam, 
20  Colo.  632,  38  Pac.  577,  a  case  of  mal- 
practice was  not  made  out  by  the  evidence. 
Indeed,  defendant  does  not  In  his  brief  press 
his  claim  in  that  behalf,  apparently  because 
his  own  expert  evidence  precludes  a  Judg- 
ment In  his  favor. 

The  other  question  raised  on  this  appeal 
Is  as  to  the  propriety  of  the  direction  of  a 
verdict  in  piaintiflTs  favor  for  the  value  of 
his  professional  services.  It  must  be  admitted 
that  there  is  no  direct,  competent  evidence 
as  to  their  value  except  the  testimony  of 
plaintiff  himself  and  two  other  doctors  call- 
ed by  him.  All  of  It  tends  to  show  that  the 
bill  rendered,  and  for  which  judgment  was 
entered,  was  the  customary  and  reasonable 
fee  for  such  services  as  the  defendant  said 
he  performed.  In  the  absence  of  any  evi- 
dence of  value  to  the  contrary,  or  of  evidence 
inconsistent  with  plaintiff's  testimony  as  to 
the  extent  or  character  of  the  services,  It 
might  be  that  the  jury  ought  to  find  In  plain- 
tlffs  favor  for  the  amount  claimed;  yet  it 
seems  clear  that  the  court  committed  prej- 
udicial error  In  limiting  the  scope  of  the 
cross-examination  of  plaintiff  by  defendant's 
counsel,  for  had  the  questions  on  cross-ex- 
amination been  allowed  and  the  plaintiff  re- 
quired to  answer,  the  jury  might  have  found, 
on  substantial  evidence,  that  the  services 
were  of  less  value,  or  not  so  extensive  aa 
plaintiff  says  they  were. 

Plaintiff  testified  in  bis  own  behalf  merely 
to  the  effect  that  he  was  a  licensed  physician 
and  had,  at  defendant's  request,  attended  the 
letter's  children,  and  that  the  bill  for  which 
he  sued  was  the  customary  and  reasonable 
fee,  no  part  of  which  had  been  paid.  In  ills 
complaint  he  alleged  that  the  children  were 
sick  with  scarlet  fever,  and  that  the  services 
rendered  were  on  that  account.  Upon  croB»- 
examlnatlon  he  was  asked,  among  other 
things,  by  defendant's  counsel,  what  was  the 
matter  with  the  children,  what  medicine  he 
gave  them,  and  was  asked  to  describe  to  the 
jury  their  symptoms  and  all  the  indica- 
tions of  disease  which  they  exhibited.  As 
throwing  light  upon  the  extent  and  value  of 
the  services,  as  well  as  bearing  upon  the 
diagnosis  and  method  of  treatment,  it  was 
competent  under  the  issues  to  ask  such  ques- 
tions. Plaintiff  does  not  seriously  contend 
that  they  do  not  come  within  the  range  of 
cross-examination,  hut  bis  argument  is,  that 
under  the  act  of  1899  (Session  Laws  of 
1809,  p.  178,  c.  96),  which  provides  that  "A 
party  to  the  record  of  any  olvll  action 
•  •  •  may  be  examined  upon  the  trial 
thereof,  as  if  under  cross-examination  at 
the  instance  of  the  adverse  party,"  defend- 
ant here  might  have  called  plaintiff  as  hia 
own  witness,  and  elicited  the  information 
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\rblch  he  sought  to  educe  by  these  questions 
on  cross-examination;  hence,  the  refusal  of 
the  court  to  permit  him  to  cross-examlnlne 
his  adversary  •was  not  harmful.  It  is  tnie 
that  this  statute  gives  the  defendant  such 
right;  and  it  Is  also  true  that,  had  be  avail- 
ed himself  of  the  privilege  thereby  afforded 
by  subsequently  calling  plaintiff  and  cross- 
examining  him,  be  would  not  be  concluded 
thereby.  But  we  do  not  understand  that 
this  statute  was  Intended,  in  the  slightest 
degree,  to  limit  the  right  of  a  party  to  cross- 
examine  bis  adversary  who  offers  himself 
as  a  witness  In  his  own  behalf.  It  grants  to 
a  party  a  right  which,  under  the  procedure  at 
common  law,  be  did  not  have,  but  it  does 
not  abridge  any  right  which  he  bad  there- 
under. When,  as  here,  plaintiff  offered  bim- 
self  as  a  witness  to  prove  his  own  case,  de- 
fendant was  not  obliged  to  omit  all  cross- 
examination  and  proceed  under  this  statute 
after  plaintiff's  entire  case  was  closed;  but 
he  had  the  right,  at  once,  upon  the  close  of 
the  testimony  in  chief  of  the  plaintiff,  to  pro- 
ceed at  once  to  cross-examine  blm  upon  all 
matters  that  are  proper  subject-matters  of 
cross-examination.  The  questions  propound- 
ed were  germane  to  the  first  defense  of  the 
answer,  which  denies  that  the  services  which 
tbe  plaintiff  rendered  were  of  any  value  to 
defendant  It  was  necessary  for  plaintiff 
to  prove  that  bis  services  were  of  value,  and 
when  he  himself  testified  as  to  that  Issue, 
defendant  might  properly,  by  cross-examina- 
tion, ask  what  the  services  were,  and  what 
tbe  plaintiff  did,  and  as  to  tbe  symptoms  and 
nature  of  the  malady  from  which  tbe  chil- 
dren were  suffering.  Had  these  questions  of 
defendant  been  answered  by  plaintiff,  It  may 
be  that  there  would  have  been  evidence  be- 
fore the  Jury  from  which  they  might  have 
concluded  that  the  plaintiffs  services  were 
not  so  valuable  as  he  claimed  them  to  be. 
A  case  quite  in  point  is  N.  T.  Iron  Mine  v. 
Bank,  39  Mich.  644.  See,  also,  Thompson  on 
Trials.  S  406 ;  Idaho  Mer.  Co.  v.  Kalanquln, 
8  Idaho,  101,  06  Pac.  933. 

Defendant  fwisigns  as  error  the  overruling 
of  his  motion  for  a  continuance,  because  of 
an  excusable  failure  to  have  at  tbe  trial  a 
deiHwitlon  of  an  Important  witness.  Unques- 
tionably the  facts  to  which  he  says  the  wit- 
ness would  testify  if  present,  or  If  her  depo- 
sition could  be  obtained,  are  material  under 
tbe  issues,  and  defendant  showed  due  dili- 
gence in  an  effort  to  produce  this  evidence. 
Bnt  applications  for  a  continuance  are  large- 
ly within  tbe  legal  discretion  of  the  trial 
conrt.  and,  except  in  case  of  abuse,  its  deci- 
sion upon  them  will  not  be  disturbed.  There 
was  no  sliowlng  by  defendant  that.  If  the 
case  were  continued,  the  witness  could  be 
produced,  or  her  deposition  secured.  There- 
fore we  cannot  say  that  the  trial  court 
abased  its  discretion  in  denying  the  applica- 
tion for  a  continnance. 

For  the  error  of  tbe  court  in  limiting  de- 
fendant's   right    to    cross-examination,    the 


Judgment   is   reversed,   and  tbe  cause   re- 
manded. 
Reversed  and  remanded. 

STEELE,  C.  J.,  and  GABBERT,  J.,  concur. 


HILL  BRICK  &  TILE  CO.  v.  GIBSON. 
(Supreme  Court  of  Colorado.     April  6,  190S.) 

1.  Pleading— Necessity  for  Verification, 

Where  the  replication  to  a  verified  answer 
setting  up  new  matter,  which  if  established 
would  prevent  a  recovery  by  plaintiff,  was  not 
verified  as  required  by  Mills'  Ann.  Code,  {  61, 
providing  that  if  any  pleading  is  verified  every 
embsequent  pleading  must  also  be  verified,  it 
was  error  to  deny  a  motion  by  defendant  for 
judgment  on  the  pleadings. 

2.  Same— Repuoation— Depabtutib. 

A  complaint  alleged  defendant's  incorpora- 
tion, that  it  was  engaged  in  conducting  a  cer- 
tain basiness,  and  that  plaintiff  was  employed  by 
defendant.  The  amended  replication  denied  ev- 
ery allegation  and  statement  coutained  in  tbe 
answer,  which  answer,  among  other  things,  stat- 
ed that  the  above  allegations  of  the  complaint 
were  true.  Held,  that  the  replication  was  in- 
consistent with  tbe  complaint  and  a  departure 
therefrom. 

Appeal  from  District  Court,  El  Paao  Coun- 
ty; Louis  W.  Cunningham,  Judge. 

Action  by  T.  A.  Gibson  against  tbe  Hill 
Brick  &  Tile  Company.  Judgment  for  plain- 
tiff, and  defendant  appeals.  Reversed  and 
remanded. 

Arthus  Comforth,  for  appellant  W.  A. 
Edmonston,  for  appellee. 

CAMPBELL,  J.  The  complaint  and  an- 
swer are  verified.  The  latter  contains  deni- 
als of  some  material  allegations,  of  the  com- 
plaint and  statements  that  defendant  Is  a 
corporation  and  that  It  owns  and  carries 
on  a  certain  business.  In  conducting  which  it 
employed  plaintiff,  and  that  he  worked  for 
defendant  as  alleged  in  the  complaint  It 
also  set  up  new  matter  as  an  afiirmative  de- 
fense, which,  if  proved  at  the  trial,  would 
prevent  a  recovery  by  plaintiff  under  the 
cause  of  action  alleged  In  his  complaint  In 
order  to  put  In  issue  such  new  matter  in  a 
verified  answer,  it  was  necessary  for  plaintiff 
to  file  a  replication,  which,  under  section  61 
of  Mills'  Ann.  Code,  must  also  be  verified. 
18  Enc.  Plead.  &  Prac.  718.  The  first  replica- 
tion to  this  answer  was  unverified,  and  it 
"denies  each  and  every  allegation  and  state- 
ment therein  coutained  setting  up  new  mat- 
ter of  defense."  Defendant  moved  to  strike 
it  from  the  files  on  the  groimd  that  it  was 
not  verified,  but  the  court  overruled  the  mo- 
tion. The  abstract  does  not  disclose  the  rea- 
son for  this  ruling. 

Several  days  after  the  replication  was  fil- 
ed, but  before  the  order  overruling,  the  motion 
to  strike  was  made,  plaintiff  filed  a  separate 
affidavit,  purporting  to  be  a  verification  of 
the  replication,  and  It  may  be,  though  no 
permission  was  given  for  filing  tbe  affidavit, 
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that  the  court  considered  It  a  sufficient  verifi- 
cation of  the  pleading.  Tlie  ruling  complain- 
ed of,  however,  is  not  important,  In  view  of 
subsequent  proceedings,  except  as  throwing 
light  thereon.  After  this  ruling  was  made, 
a  demurrer  to  the  replication  for  insuffldency 
was  sustained  by  the  court,  whereupon  the 
plaintilt — althougli  it  does  not  appear  that 
any  leave  was  asiied  of,  or  given  by,  the  court 
therefor — filed  an  amended  replication  to  the 
answer,  In  which  there  was  a  denial  of  "each 
and  every  allegation  and  statement  therein 
wntained."  This  amended  replication  was 
not  verified,  and  before  the  trial  defendant 
called  particular  attention  to  such  defect  by 
moving  for  judgment  upon  the  pleadings,  not 
only  because  of  this  noncompliance  with  Code, 

5  (U,  but  also  because  the  replication  was  In- 
consistent with,  and  a  departure  from,  the 
cause  of  action  set  up  In  the  complaint.  The 
court  overruled  this  motion  for  Judgment  on 
the  pleadings,  and  proceeded  with  the  trial, 
which  resulted  in  a  Judgment  for  the  plain- 
tllf.  Again  these  defects  In  the  replication 
were  called  to  the  court's  attention  In  the  mo- 
tion for  a  new  trial,  and  they  are  renewed 
here  In  the  assignment  of  errors  and  brief  of 
appellant. 

The  ruling  below,  denying  a  motion  for 
Judgment  on  the  pleadings,  constituted  preju- 
dicial error  for  which  the  Judgment  must  be 
reversed.  It  is  too  plain  for  argument  that 
the  replication  to  this  answer  should  have 
been  verified.  The  Code  expressly  requires  it, 
and  the  proper  objections  were  seasonably 
and  repeatedly  Interposed,  and  as  often  dis- 
regarded. Besides,  the  replication  Is  Incon- 
sistent with  the  complaint;  a  defect  which, 
under  the  common-law  practice.  Is  called  a 
departure.  To  establish  his  cause  of  action 
plaiutltr  must  prove  the  fact  of  defendant's 
Incorporation,  that  it  was  engaged  in  con- 
ducting a  certain  business,  and  that  he  was 
employed  by  defendant,  and  was  working 
therein  as  was  expressly  charged  In  the  com- 
plaint. The  amended  replication  denied  ev- 
ery allegation  and  statement  contained  in  the 
answer,  and  this  answer,  among  other  things, 
contained  statements  that  these  essential  al- 
legations of  the  complaint  were  true.  The 
replication,  therefore.  In  legal  effect,  denied 
the  very  things  which  plaintiff  was  required 
to  prove  before  he  was  entitled  to  recover, 
and  It  was  therefore  inconsistent  with,  and 
repugnant  to.  Important  statements  In  the 
cause  of  action  set  up  in  the  complaint.  18 
Enc.  PI.  &  Pr.  pp.  700,  705,  720,  722,  723; 
Lebanon  M.  Co.  v.  Consolidated  Rep.  M.  Co., 

6  Colo.  371 ;  Bruce  v.  Eudlcott,  IC  Colo.  App. 
506,  66  Pac.  679:  Moyle  v.  Builene,  7  Colo. 
App.  308,  44  Pac.  69;  Allennpach  v.  Wagner, 
9  Colo.  127,  10  Pac.  802. 

Because  of  both  these  defects,  and  for  the 
reasons  given  the  Judgment  is  reversed,  and 
the  cause  remanded. 

Reversed  and  remand«>d. 

STEELE,  C.  J.,  and  GABBERT,  J.,  concur. 


FARRIER  T.  COLORADO  SPRINGS  RAPID 

TRANSIT  RT.  CO. 

(Supreme  Court  of  Colorado.     March  2,  1908. 
Rehearing  Denied  April  6.  1908.) 

1.  Negligence  —  Actioks  —  Question     fob 
Jury. 

Negligence  or  contributory  negligence  is,  as 

a  general  rule,  a  question  of  fact  for  the  jury. 

but  may  become  a  question  of  law  for  the  court. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 

vol.  37,  Negligence,  §f  279-302.] 

2.  Same. 

Where  the  que.stion  of  negligence  is  depend- 
ent On  inferences  to  be  drawn  from  acts  and  cir- 
cumstances of  that  character  that  different  in- 
telligent minds  may  honestly  reach  different  con- 
clusions, whether  negligence  has  been  establish- 
ed is  for  the  jury. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  DIi;. 
vol.  37,  Negligence,  jl§  279-302.] 

3.  Carriebs— Actions  for  Injuribs  to  Pab- 
BENGER — Question  for  Jurt. 

In  an  action  for  injury  to  a  street  railway 
passenger  due  to  another  passenger  .so  carrying 
a  hoe  that  its  handle  caught  under  the  hood  of 
the  forward  car  as  it  rocked  up  and  down,  and 
brolce,  hurling  a  piece  back  into  the  car,  and 
striking  him.  whether  the  conductor's  failure  to 
cause  the  passenger  to  place  his  hoe  on  the  floor 
of  the  car  or  to  carry  it  in  some  other  position 
was  negligence  held  for  the  jnry. 

4.  Sake  —  Protection  of  Pabsenoebs  from 
Otiieb  Pabsengebb. 

A  common  carrier  is  under  the  same  strict 
obligation  to  protect  a  passenger  from  the  negli- 
gence or  willful  conduct  of  a  fellow  passenger 
that  it  is  to  carry  him  safely. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  9,  Carriers,  fi  1125-1135.] 

5.  Same. 

Where  a  street  railway  passenger  so  car- 
ried a  hoe  that  its  handle  caught  under  the  hood 
of  the  forward  car  as  it  rocked  up  and  down, 
and  broke,  burling  a  piece  back  into  the  car 
and  striking  another  passenger,  the  test  of  neg- 
ligence by  the  carrier  is  whether,  in  view  of  the 
condition  of  the  roadi)ed,  the  position  of  the 
trucks,  and  consequent  rocking  motion  of  the 
cars,  and  all  the  surrounding  conditions,  the  con- 
ductor ought,  as  a  reasonable  man,  to  have  an- 
ticipated or  foreseen,  as  a  natural  and  probable 
result  of  the  way  in  which  a  passenger  held  his 
hoe,  that  this  or  a  similar  accident  would  likely 
happen. 

Appeal  from  District  Court,  El  Paso  Coun- 
ty;  William  P.  Seeds,  Judge. 

Action  by  Annie  L.  Farrier  against  the  Colo- 
rado Springs  Rapid  Transit  Railway  Com- 
pany. Judgment  for  defendant,  and  plaintiff 
appeals.    Reversed. 

Action  for  damages  for  personal  Injuries 
alleged  to  have  been  caused  by  defendant's 
negligence.  Prom  a  Judgment  for  defendant, 
plaintiff  appeals.  The  defendant  company 
owns  and  operates  a  street  railway  between 
Colorado  Springs  and  Manltou,  with  electric- 
ity as  the  motive  power.  On  the  day  of  the 
accident  the  defendant  was  ronning  from 
Colorado  Springs  to  Manltou  a  train  of  cars, 
consisting  of  a  motor  and  an  open  trailer  car, 
with  seats  In  the  latter  running  from  side  to 
side  and  about  12  In  numl)er,  In  which  trailer 
plaintiff  as  a  passenger  for  hire  occupied  a 
sent  near  the  center.  The  attachment  between 
the  two  cars  was  au  automatic  coupler,  in 
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good  order,  whldi  allowed  a  play  of  about 
an  inch.  Wben  the  cars  were  In  motion,  there 
was  a  ^ace  of  about  eight  Inches  between  the 
bood,  or  projecting  top,  of  the  rear  end  of  the 
motor,  and  the  same  part  of  the  front  end  of 
the  trailer  car.  At  some  i>oint  between  Colo- 
rado Springs  and  Colorado  City,  C.  E.  Ben- 
nett a  plasterer  by  trade,  in  no  way  con- 
nected with  defendant,  who  was  on  bis  way 
home  from  work,  got  on  the  train,  and  tools 
the  end  seat  upon  the  front  bench  of  the 
trailer.  He  had  with  him  some  plasterer's 
tools  in  a  sack,  and  a  shovel  and  a  hoe  which 
be  carried  in  bis  bonds.  The  handle  of  the 
boe  was  a  long  one,  and  when  he  held  it,  as 
be  did.  In  an  upright  position,  the  top  of  the 
handle  of  the  boe  extended  above  tbe  roof  of 
the  trailer.  The  boe  Itself  rested  on  the 
floor,  and  tbe  top  of  the  handle  was  held 
against  the  front  end  or  bood  of  the  trailer, 
projecting  several  inches  above  the  same. 
Neither  plaintiff,  who  saw  Bennett,  nor  any 
of  the  passengers,  had  or  expressed  any  ex- 
pectation or  fear  of  any  danger  resulting  to 
any  passenger  from  the  manner  in  which  Ben- 
nett held  tbe  hoe.  The  conductor  saw  Ben- 
nett get  on  tbe  car  and  collected  his  fare,  and, 
nntll  tbe  conductor  went  forward  Into  the 
motor  car  to  collect  a  fare,  he  had  Bennett 
under  bis  constant  observation,  and  during  all 
this  time,  for  several  minutes  and  while  tbe 
train  was  mnning  10  or  12  blocks,  Bennett 
contlnned  to  hold  tbe  boe  handle  against  the 
hood  of  tbe  trailer  car,  In  which  position  no 
such  accident  would  be  likely  to  occur.  Tbe 
motorman  was  on  the  front  platform  of  tbe 
motor  car,  and  did  not  eke  or  have  his  atten- 
tion called  to  Bennett.  While  the  conductor 
was  engaged  in  collecting  tbe  fare,  with  bis 
back  towards  the  trailer,  and  Bennett  for  the 
moment  was  out  of  his  sight,  Bennett,  It 
seems,  becoming  tired,  let  go  of  the  handle  of 
tbe  hoe,  so  that  Its  top  rested  upon  the  rear 
end  of  the  hood  of  the  motor  car,  the  other 
end  still  being  on  tbe  floor  of  tbe  trailer.  The 
evidence  of  plaintiff  tended  to  show  that  the 
track  along  this  portion  of  tbe  road  was 
rough.  The  trucks  under  these  cars  were  In 
the  middle,  instead  of  at  each  end.  When  the 
train  was  traveling  at  a  fair  rate  of  Sipeed, 
as  it  was  on  this  day,  because  of  the  condi- 
tion of  the  track  and  position  of  tbe  trucks 
of  the  cars,  there  resulted  a  perpendicular 
rocking  motion,  and  sometimes,  while  the  rear 
end  of  the  motor  car  was  going  up,  the  front 
end  of  the  trailer  car  was  going  down.  After 
Bennett  relaxed  his  bold  on  the  handle,  the 
hoe  Itself  still  resting  upon  tbe  floor  of  the 
trailer  car,  the  end  of  the  handle  lay  upon  tbe 
rear  end  of  tbe  roof  of  the  motor  car.  In 
the  rocking  motion  of  the  cars  the  handle  was 
caught  under  the  rim  of  the  rear  hood  of  the 
motor  car,  and  broken,  and  a  piece  thereof 
was  hurled  backwards  through  the  trailer  car 
and  struck  the  plaintiff,  inflicting  the  injuries 
to  recover  damages  for  which  this  action  was 
brought.  Neither  the  conductor  nor  any  of 
tbe  passengers  made  any  objection  to  tbe  act 
«f  Bennett  In  taking  bis  tools  aboard,  or  the 


manner  in  which  be  held  the  hoe,  and  no  sug- 
gestion was  made  by  the  conductor  to  Bennett 
to  lay  down  tbe  tools  in  a  borizontal  position 
on  the  floor,  or  to  put  them  in  any  other  posi- 
tion than  the  one  in  which  tbey  were  first 
held.  The  particular  acts  of  negligence 
charged  in  tbe  complaint  are  that  the  approxi- 
mate cause  of  the  injury  was  in  allowing  Ben- 
nett to  get  upon  tbe  car  with  bis  tools,  shovel, 
and  boe,  and  in  negligently  permitting  him  to 
carry  tbe  hoe  in  a  partially  upright  position, 
■o  that  tbe  handle  thereof  projected  upwards 
and  between  the  ends  of  the  two  cars.  Both 
plaintiff  and  defendant  Introduced  evidence, 
and,  when  they  rested,  the  couit,  upon  motion 
of  its  counsel,  directed  tbe  jury  to  return  a 
verdict  for  defendant,  which  was  done,  and 
judgment  entered  accordingly. 

George  Gardner  and  Samuel  H.  Kinsley, 
for  appellant.  McAllister  &  Gandy  and  Dav- 
id P.  Strlckler,  for  appellee. 

CAMPBELL,  J.  (after  stating  the  facts  as 
above).  The  motion  for  a  directed  verdict  was 
based  upon  seven  speciflcations;  and  there  is 
nothing  in  the  record  to  show  upon  which 
ground  or  grounds  the  court  rested  its  deci- 
sion. It  would  seem,  however,  from  the 
briefs  of  coimsel,  since  to  those  points  tbe 
argument  is  mainly  directed,  that  the  trial 
court  was  of  opinion  that  the  evidence  failed 
to  show  that  the  defendant  was  guilty  of  tbe 
acts  of  negligence  charged  in  the  complaint, 
and  that  the  approximate  cause  of  tbe  Injury 
was  tbe  wholly  independent,  intervening  neg- 
ligent act  of  Bennett  in  dropping  the  hoe^ 
for  which  defendant  was  in  no  way  respoh- 
8ibl& 

The  general  rule  is  tliat  tbe  negligence  of 
a  defendant,  or  contributory  negligence  of 
plaintiff,  is  a  question  of  fact  for  tbe  jury. 
It  may,  however,  become  a  question  of  law  for 
the  court  The  circumstances  in  which  a 
court  may  direct  a  nonsuit  or  a  verdict  for  de- 
fendant in  this  class  of  cases  have  been  stated 
by  this  and  other  courts  in  different  language. 
In  D.  &.  B.  G.  R.  R.  Co.  v.  Spencer,  27  Colo. 
813,  61  Pac.  006,  51  L.  B.  A.  121,  we  said: 
"When  the  question  of  negligence  is  de- 
pendent upon  inferences  to  be  drawn  from  acts 
and  circumstances  of  that  character  that  dif- 
ferent intelligent  minds  may  honestly  reach 
different  conclusions  on  the  question,  it  is  for 
the  jury  to  determine,  under  appropriate  in- 
structions, whether  or  not  negligence  has  been 
established."  In  Griffith  v.  Denver  Consoli- 
dated Tramway  Company,  14  Colo.  App.  604, 
61  Pac.  46,  it  was  said:  "Where  the  facts  are 
not  in  dispute,  and  there  can  be  but  one  opin- 
ion as  to  their  effect  the  question  is  one  of 
law,  and  it  is  proper  for  tbe  court  to  decide 
it."  In  Lord  v.  Pueblo  S.  &  R.  Co.,  12  Colo. 
890,  21  Pac.  14a  It  was  said:  "If  the  evi- 
dence, in  the  most  favorable  light  in  which  It 
may  be  reasonably  considered  in  behalf  of 
tbe  plaintiff,  does  not  show,  nor  tend  H\ 
show,  the  defendant  guilty  of  the  negligence 
causing  tbe  injury  as  alleged  in  the  com- 
plaint then  the  court  may  properly  grant  a 
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nonsnlt  or  direct  a  verdict  In  faTor  of  the  de- 
fendant" And  the  court  further  said,  In  sub- 
stance, what  has  already  been  quoted  from 
the  Spencer  Case,  supra.  Other  coses  hold 
that  If,  under  the  most  favorable  light  that 
can  be  taken  of  the  evidence  In  plaintiff's 
favor,  the  court  would  feel  bound  to  set  aside 
a  verdict  In  case  the  jury  should  find  for  him, 
the  case  should  be  withdrawn  from  the  jury 
and  a  nonsuit,  or  verdict  for  the  defendant 
entered.  The  dlfflculty  Is  not  so  much  In  the 
ascertainment  of  the  correct  rule  applicable, 
as  In  applying  It  to  the  ever  varying  facts  of 
such  cases  as  they  arise.  It  Is  very  rare,  In- 
deed, that  a  case  presenting  the  same  facts  as 
the  case  In  band  Is  obtainable,  and,  as  might 
be  expected,  we  have  not  found  among  those 
cited  by  counsel  or  others  which  we  have  ex- 
amined one  such  as  this. 

Plaintiff  maintains  that  the  Spencer  Case, 
supra,  and  Colorado  Mortgage  &  Investment 
Company  v.  Eees,  21  Colo.  435,  42  Pac.  42, 
are  on  all  fours  with  this,  and  conclusive 
that  the  trial  court  erred  In  directing  a  ver- 
dict. While  some  of  the  questions  therein 
and  some  of  the  principles  Involved  are  the 
same  as  here,  the  facts  of  each  case  are,  In 
material  respects,  different.  In  the  Spencer 
Case  the  approximate  cause  of  the  Injury 
was  the  negligence  of  a  servant  of  the  rail- 
road company  In  leaving  In  an  exposed  condi- 
tion near  to  the  track  of  an  approaching 
train  a  truck,  which,  colliding  with  the  train, 
hurt  one  lawfully  on  the  depot  platform.  In 
the  Rees  Case  It  w^as  a  defect  in  the  con- 
struction of  the  lock  of  a  door  of  an  elevator, 
a  failure  of  the  owner  to  provide  reasonably 
safe  means  of  transit,  by  which  a  passenger 
was  injured.  Here  the  negligence  claimed  is 
the  failure  of  defendant's  conductor  to  exer- 
cise the  proper  care  and  control  over  a  fel- 
low passenger,  whose  act  was  such  as  to 
cause  a  reasonably  prudent  man  to  anticipate 
this,  or  a  similar,  accident,  as  the  natural  or 
probable  result  of  the  manner  of  holding  the 
handle  of  the  hoe  by  that  passenger,  which 
care,  if  exercised,  would  probably  have  pre- 
vented the  Injury.  It  would  serve  no  useful 
purpose  to  discuss  at  length  the  various 
cases  pro  and  con  cited  by  counsel,  as  none  of 
them  are  of  much  aid,  except  as  stating  the 
general  rule  which  measures  the  duty  of  a 
common  carrier  for  hire  to  protect  one  pas- 
senger from  another.  It  may  be  true,  as  de- 
fcndaufs  counsel  say,  that  if  Bennett,  the 
fellow  passenger,  had  continued  to  hold  the 
handle  of  the  hoe  in  the  position  It  was  when 
he  was  under  the  eye  of  the  conductor,  it 
would  not  be  possible  for  such  an  accident  to 
occur ;  and  it  may  also  be  true  that  had  the 
roadway  been  smooth  and  the  trucks  of  these 
cars  been  at  the  ends,  instead  of  the  middle, 
there  would  have  been  no  reason  to  anticipate 
or  foresee  that  the  handle  would  likely  be 
caught  in  the  hood  of  the  motor  car  and 
broken,  and  a  piece  thrown  backward  Into 
the  trailer.  But,  considering  the  condition 
of  the  track  and  the  position  of  the  trucks. 


and  the  consequent  rocking  np  and  down  <K> 
these  cars,  to  which  there  was  evidence,  and 
of  which  the  conductor  and  the  passengers 
were  aware,  we  cannot  say  as  matter  of  law 
that  the  consent  which  the  conductor  gave  to 
Bennett  to  carry  this  hoe  as  he  did  was  a 
proper  exercise  of  control  over  a  fellow  pas- 
senger, or  that  his  failure  to  cause  Bennett 
to  place  his  hoe  on  the  floor  of  the  car  or  to 
carry  it  in  some  other  position  was  not  neg- 
ligence. It  has  been  declared  by  onr  Court 
of  Appeals,  and  we  think  It  a  correct  state- 
ment, that  a  common  carrier  is  under  the 
same  strict  obligation  to  protect  a  passenger 
from  the  negligence  or  willful  conduct  of  a 
fellow  passenger  that  It  is  to  carry  him  safe- 
ly. Hence  the  authorities  cited  by  defend- 
ant to  the  point  that  defendant  was  in  no  re- 
spect responsible  for  the  acts  of  Bennett  are 
not  applicable,  for  he  was  a  fellow  passenger 
of  plaintiff,  against  whose  negligence  defend- 
ant was  bound  to  shield  her  by  the  exercise 
of  the  utmost  vigilance. 

In  Wright  V.  Railroad  Company,  4  Colo. 
App.  102,  35  Pac.  106,  the  court,  by  Thomp- 
son, Justice,  said:  "It  is  now  firmly  estab- 
lished that  a  carrier  of  passengers  must  exer- 
cise the  same  degree  of  care  to  protect  them 
from  violence  from  their  fellow  passengers, 
or  from  Intruders,  that  is  required  for  the 
prevention  of  casualties  in  the  management 
and  operation  of  its  trains."  And,  as  to  this 
duty,  there  is  no  difference  between  mere 
negligence  and  wilful  misconduct.  Ferry 
Companies  v.  White,  99  Tenn.  256,  41  S.  W. 
58."?.  The  rule  to  be  extracted  from  the  cases 
cited  by  the  defendant  Itself  Is  thus  succinct- 
ly stated  In  Flint  v.  Norwich  Transp.  Co.,  6 
Blatchf.  (U.  S.)  158,  ICl,  Fed.  Cas.  No.  4,873: 
"The  defendants  were  bound  to  exercise  the 
utmost  vigilance  and  care  In  maintaining  or- 
der, and  guarding  the  passengers  against 
violence,  from  whatever  source  arising,  which 
might  reasonably  be  anticipated,  or  naturally 
be  expected  to  occur.  In  view  of  all  the  cir- 
cumstances." The  same  rule  is  announced 
In  Putnian  v.  Railroad  Companies,  55  N.  T. 
108,  14  Am.  Rep.  190,  cited  to  the  point  that 
no  negligence  of  defendant  was  here  shown. 
The  court  there  said  substantially  that  a  de- 
fendant is  bound  to  exercise  all  the  means 
he  can  command  whenever  occasion  requires 
to  protect  one  passenger  from  another,  and 
that  if  "a  passenger  receives  Injury  which 
might  have  been  reasonably  anticipated  or 
naturally  expected  from  one  who  is  improp- 
erly received,  or  permitted  to  continue  as  a 
passenger,  the  carrier  Is  responsible."  See, 
also,  Cleveland  v.  New  Jersey  Steamboat  Co., 
C8  N.  Y.  307;  Ix)ftU8  v.  Ferry  Co.,  84  N.  Y. 
455,  38  Am.  Rep.  533;  Morris  v.  Railroad 
Co.,  106  N.  Y.  678,  13  N.  E.  435.  In  Cole  v. 
German  Savings  &  Loan  Society,  124  Fed. 
113,  59  C.  C.  A.  593,  63  L.  R.  A.  416,  Sanborn. 
Circuit  Judge,  discusses  with  marked  ability 
the  liability  of  a  defendant  in  a  case  which, 
in  some  asi>octs.  Is  like  this,  and  In  the  course 
of  the  opinion  refers  to  luvostmcut  Co.  v. 
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Rees,  supra,  tn  such  a  ■w&j  as  to  Indicate  that 
la  all  respects  the  opinion  therein  does  not 
meet  -with  bis  approval.  In  case  of  conflict 
oar  duty  would  be  plain;  but  we  think  the 
Cole  Case  can  be  distinguished  from  the 
Rees  Case,  and  certainly  from  the  one  in 
hand.  In  the  Cole  Case  the  court  said  that 
the  sole  and  proximate  cause  of  the  injury 
was  the  wanton  act  of  a  trespasser  over 
whom  defendant  had  no  control,  of  whose 
presence  It  was  unaware,  and  for  whose  acts 
it  was  not  liable,  and  then  laid  down  what, 
under  the  facts  of  that  caae,  we  consider  to 
be  the  true  doctrine:  That,  if  an  injury 
could  not  hare  been  foreseen  or  reasonably 
anticipated  as  the  natural  or  probable  result 
of  an  act  of  negligence,  It  is  not  actionable, 
becaose  such  act  Is  neither  the  remote  nor 
any  cause  whatever  of  the  injury.  The  test 
which  the  authorities  furnish  for  this  case 
is:  In  view  of  the  condition  of  the  roadbed, 
the  position  of  the  trucks,  the  rocking  motion 
of  the  cars,  and  all  tlie  surrounding  condi- 
tions, ought  the  conductor,  as  a  reasonable 
man,  to  have  anticipated  or  foreseen  as  a 
natural  and  probable  result  of  the  way  in 
which  Bennett  held  his  hoe  that  this  or  a 
similar  accident  would  likely  happen?  If  so, 
there  was  negligence  of  defendant;  If  not, 
there  was  none.  We  must  not,  however,  be 
understood  as  holding  as  matter  of  law  that 
tlie  act  of  the  conductor  in  permitting  Ben- 
nett to  get  on  the  cars  with  his  tools  and 
Buffering  him  to  carry  the  hoe  handle  in  the 
position  he  did  was  a  negligent  act,  or  that 
It  was  the  approximate  catise  of  the  injury. 
We  merely  say  that  in  the  light  of  all  the 
evidence  the  case  should  have  been  submitted 
to  the  Jury  under  appropriate  Instructions,  to 
determine  these  questions  of  fact.  The  case, 
we  admit,  is  on  the  border  line;  but  we  think 
it  comes  within  the  rule  often  announced  by 
this  court  which  requires  submission  to  a 
Jury. 

Judgment  reversed. 

OABBERT  and  MAXWKLL,  JJ.,  concur. 


WKLUNGTON  et  al.  v.  BECK. 
(Suprone  Court  of  Colorado.     April  6,  1908.) 

1.  WKIT   of   EBBOB  — RKOOBD  — OBJK0TIOn»— 

Waivkb. 

Where  tlie  record  on  appeal  is  insufficient, 
in  that  the  judgment  appears  in  the  bill  of  ex- 
ceptions and  not  In  the  record  proper,  but  coun- 
sel for  defendants  In  error  announce  that  they 
prefer  to  have  the  case  decided  on  the  merits 
and  not  on  technicalities,  the  objection  will  not 
be  noticed. 

SE!d.  Note. — ^Por  cases  in  point,  see  Cent.  Dig. 
.  3,  Appeal  and  Error,  ft  2795-2798.] 

2.  Watebs  ano  Wateb  ConBSES— Ibbioation 
— Pbiob  Appbopbiation. 

A  grantor  in  1890  diverted  and  applied  to 
the  irrigation  of  lands  adjacent  thereto  all  the 
waters  of  a  creek  and  continued  to  use  the  same 
until  January  1,  1891,  when  his  grantee  moved 
upon  the  land  and  used  the  water  thereafter.  A 
second    proprietor    diverted   the   water   of    the 


same  creek  In  1883,  and  used  the  same  until 
1897,  though  admitting  that  at  all  times  there 
was  not  enough  water  to  supply  the  grantee's 
land.  Held,  that  the  grantee,  being  the  prior  ap- 
propriator,  had  a  right  to  tlie  use  of  all  the 
water  necessary  to  the  irrigation  of  his  land,  and 
that  the  second  appropriator  had  only  the  right 
to  use  the  excess  of  water  for  irrigating  his  land. 
3.  Same— Establishment  of  Riohts— PIead- 
iRo  AND  Fboof. 

In  an  action  by  an  appropriator  of  water 
to  restrain  the  cutting  off  of  the  water,  evidence 
that  a  prior  appropriator  had  relinquished  his 
rights  to  plaintiff  is  inadmissible,  where  the 
pleading  bases  the  right  of  plaintiff  to  the  rem- 
edy on  the  ground  of  an  absolute  rif;ht  to  use 
the  water  by  virtue  of  his  appropriation. 

Error  to  District  Court,  Eagle  County^ 
Frank  W.  Owers,  Judge. 

Suit  by  Hele  A.  Beck  against  Martha  Wel- 
lington and  another  to  restrain  the  cutting 
off  of  the  waters  of  a  creek.  From  a  Judg- 
ment for  plaintiffs,  defendant  brings  error. 
Reversed. 

See  65  Pac.  626,  70  Pac.  687. 

James  Dilts  and  A.  J.  Sterling,  for  plain- 
tiff in  error.  Edward  T.  Taylor,  and  Charles 
W.  Taylor,  for  defendants  in  error.    . 

GODDARD,  J.  1.  Our  attention  is  called 
to  several  defects  in  the  transcript  of  the 
record,  the  most  serious  of  which  Is  the  omis- 
sion from  the  transcript  of  the  final  Judg- 
ment and  the  Injunction  complained  of.  The 
final  Judgment  and  decree  is  set  out  in  bsec 
verba  in  the  bin  of  exceptions,  instead  of  in 
the  record  proper,  where  it  should  appear. 
This  defect  could  have  been  cured  by  filing 
an  amended  transcript  certified  by  the  clerk 
of  the  district  court;  and  since  counsel  for 
plaintiff  do  not  press  these  objections,  but, 
as  they  announce,  prefer  to  discuss  the  case 
and  have  it  decided  upon  the  merits  rather 
than  upon  technicalities,  we  will  omit  further 
notice  of  these  objections,  and  determine  the 
case  upon  the  facts  pertinent  to  the  issues 
made  in  the  pleadings. 

2.  In  Wellington  v.  Bee*,  30  Colo.  409,  70 
Pac.  687,  this  court  decided  that  the  court 
below  erred  in  sustaining  a  demurrer  to  the 
answer  and  defense  of  tbe  plaintiffs  in  error 
(defendants  below),  and  hereafter  called  de- 
fendants, and  reversed  tbe  Judgment,  and 
remanded  the  cause,  with  directions  to  over- 
rule the  demurrer.  On  June  1,  1903,  the  de- 
fendant in  error  (plaintiff  below)  hereinafter 
called  plaintiff,  filed  a  replication  to  the  an- 
swer and  further  defense,  wherein  she  denied 
each  and  every  averment  therein  contained, 
"except  the  allegation  as  to  the  flow  of  water 
in  said  Berry  creek,  which  plaintiff  admits 
is  small,  and  not  sufflcient  for  the  irrigation 
of  the  lands  lying  adjacent  thereto  and  call- 
able of  being  Irrigated  therefrom." 

The  only  issue,  therefore,  presented  by  the 
pleadings  as  they  now  stand,  is  whether  the 
evidence  Introduced  upon  the  trial  in  the 
court  below  sustains  the  allegations  of  tbe 
answer  and  defense  which  the  court,  on  the 
former  review,  held  were  sufficient  to  entitle 
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plaintiffs  in  error  to  an  appropriation  of  the 
waters  of  Berry  creek  prior  to  the  appropria- 
tion claimed  by  defendant  in  error  from  the 
same  sonree.  Upon  this  issue  there  is  no 
ponillct  in  the  testimony.  It  is  undisputed 
that  as  early  as  1800  Oscar  Dutton,  the  fath- 
er and  grantor  of  plaintiff  in  error  Martha 
Wellington,  diverted  and  applied  to  the  irri- 
Kution  of  lands  adjacent  thereto  all  the  water 
fluwiug  in  Berry  creek,  and  continued  to  use 
all  of  the  water  so  diverted  for  the  irriga- 
tion of  his  land  until  January  1,  1891,  when 
he  conveyed  the  land  upon  which  the  water 
had  been  applied  to  the  defendant  Martha 
Wellington,  who  has  used  the  water  so  ap- 
liropriated  ever  since.  The  plaintiff  testified : 
"I  moved  out  on  this  land  in  1802.  »  •  • 
The  Dutton  ditch  was  taking  water  out  of 
Berry  creek  before  I  moved  on  the  land,  and 
•the  water  from  Berry  creek  was  taken  out 
through  the  Dutton  ditch.  That  water  was 
then  used  to  irrigate  what  was  then  called 
the  Dutton  farm,  now  the  Wellington  farm. 
.It  was  taken  out  on  the  east  side  of  the  creek. 
The  Ilawley  ditch  is  taken  out  from  Berry 
creek,  and  the  Dutton  ditch  is  taken  out  a 
little  below  it  on  the  other  side,  on  the  east 
side  of  Berry  creek.  The  water  becomes  low 
in  Berry  creek  in  the  months  June,  July,  and 
after  that"  It  further  appears,  as  admitted 
.iu  the  replication,  that  the  flow  of  water  in 
Berry  creek  is  small,  and  not  sufBcient  for 
tlie  irrigation  of  the  land  of  defendants  ad- 
jacent thereto  and  capable  of  being  watered 
therefrom.  The  attempted  appropriation  of 
May  10,  1893,  claimed  by  defendant  in  error, 
-was  subject  to  the  prior  appropriation  of  de- 
fendants, and  in  the  circumstances  could  be 
availed  of  only  when  the  water  flowing  in 
Berry  creek  was  in  excess  of  the  amount 
necessary  to  properly  irrigate  the  land  of  de- 
fendants. The  right  to  relief  in  the  present 
case  is  not  asked  because  of  the  interference 
by  defendants  with  the  right  to  use  such  ex- 
cess water,  but  is  predicate<l  entirely  upon 
the  theory  that  by  virtue  of  the  attempted 
appropriation  of  May  10.  A.  D.  1803,  the 
plaintiff  is  entitled  to  the  unquestioned  usa 
of  1%  cubic  feet  of  water  per  second  of  time 
at  all  times.  The  court  below  accepted  this 
theory,  as  evidenced  by  the  following  finding: 
•'That  the  use  of  said  ditch  [Dutton  ditch] 
•from  May,  1803,  to  the  close  of  the  irrigation 
season  of  1897,  was  subject  to  the  said  rights 
of  the  plaintiff.  *  •  •  And  that  the  said 
defendants,  at  the  time  of  and  prior  to  the 
-bringing  of  this  suit,    •    •    •    did  not  own 

•  an  appropriation  on  Berry  creek  prior  or 
superior  to,  or  in  any  manner  adverse  to  the 

-said  appropriation  of  the  plaintiff  herein." 
Tiie  court  adjudged  and  decreed  "tliat  the 
siild  plaintiff  Is  the  sole  owner  of  said  Ilaw- 

•  ley  ditch,  and  the  water  right  thereunto  be- 
loDi^ng,  being  an  appr(>t>riation  from  Berry 
creek  initiated  on  the  10th  day  of  May,  A.  D. 
ISiW,  for  the  Irrigation  of  about  SV.  a<Tes  of 
land  in  actual  cultivation  thereunder  belong- 


ing to  said  plaintiff,  and  that  tbe  said  water 
right  Is  prior  to  and  superior  to  any  water 
right  which  said  defendants  now  own  or  have 
any  right  to  from  tbe  said  Berry  credc,  and 
that  said  plaintiff  is  entitled  to  the  sole,  ex- 
clusive, and  peaceable  use  of  said  Hawley 
ditch  and  of  the  waters  of  said  Berry  creek 
for  the  irrigation  of  her  said  land  thereun- 
der to  such  amount  of  water  as  is  reasonably 
necessary  for  that  purpose."  And  thereupon 
made  the  temiMrary  injunction  theretofore 
issued  permanent  and  perpetual,  enjoining 
the  defendants  from  in  any  manner  inter- 
fering with  the  plaintiff  in  the  use  of  the 
Hawley  ditch,  "and  the  said  water  right  from 
said  Berry  creek  for  the  irrigation  of  her 
said  lands  lying  thereunder."  This  finding 
and  judgment  of  the  court  finds  no  support 
In  the  evidence  introduced  upon  the  trial  of 
the  cause,  and  is  manifestly  against  the  law 
appllcnble  to  the  undisputed  testimony  in 
the  case. 

3.  Over  objection  of  counsel  for  defendants, 
the  court  permitted  testimony  to  be  introduc- 
ed of  a  conversation  between  Mr.  Dutton  and 
Mr.  Hawley  at  the  time  the  Ilawley  ditch 
■was  built,  to  the  effect  that  he  (Dutton)  told 
Hawley  to  build  the  ditch;  that  he  did  not 
need  the  water  from  Berry  creek;  and  that 
he  (Hawley)  might  use  the  water;  and  the 
court  finds  that  by  virtue  of  such  statement 
the  "plaintiff  was  permitted  to  appropriate 
and  acquire  the  prior  and  exclusive  right  to 
the  said  waters  of  Berry  creek  sufliclent  for 
the  Irrigation  of  her  said  Irrigated  land 
thereunder."  This  evidence  was  clearly  In- 
admissible under  the  pleadings.  There  is  no 
averment  that  defendants  or  their  grantor  at 
the  time  the  Hawley  ditch  was  constructed, 
or  at  any  other  time,  abandoned  or  relin- 
quished their  right  to  the  full  use  of  their 
appropriation,  or  to  any  part  of  it,  but.  on 
the  other  hand,  plaintiff  In  her  complaint 
bases  her  right  to  the  use  of  1%  cubic  feet 
of  water  at  all  times  by  virtue  of  an  actual 
appropriation  thereof  made  in  conformity 
with  the  requirements  of  the  statute  on  May 
10.  1893.  As  we  have  seen,  the  judgment  of 
tlie  court  below  was  predicated  largely  upon 
this  Incompetent  testimony,  and  does  not  cor- 
rectly announce  the  law  applicable  to  the 
issues  made  by  the  pleadings  and  the  com- 
petent evidence  In  the  case. 

For  the  foregoing  reasons,  the  Judgment  Is 
reversed. 

Reversed. 

STEELE,  C.  J.,  and  BAILEY,  J.,  concur. 


RHONE  T.  NATIONAL  LIFE  INS.  CO. 
(Supreme  Court  of  Colorado.     April  6,  1908.) 
iNsiTRANCE  —  Agents  —  Commissions  —  Evi- 

DE.NCE. 

Evidence  examined,  and  held  Insufficient  to 
siiow  the  existence  of  «  pontract  whereby  an  In- 
surance company  was  to  pay  its  agent  a  sliare 
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of  the  premiums  collected  by  a  solicitor  in  the 
company's  employ  working  in  conjunction  with 
the  agent. 

Appeal  from  District  Court,  Mesa  County ; 
Theron  Steveng,  Judge. 

Action  by  Henry  B.  Rhone  against  the  Na- 
tional Life  Insurance  Company  for  commis- 
sions. From  a  Judgment  of  nonsuit,  plaintiff 
appeals.     Affirmed. 

8.  N.  Wheeler,  for  appellant 

HELM,  J.  Appellant  brought  suit  in  the 
court  below  to  recover  from  appellee  cer- 
tain commissions  claimed  to  have  been  earn- 
ed as  its  subagent  in  procuring  life  insur- 
ance. The  cause  was  tried  to  the  court,  a 
jury  being  expressly  waived.  Upon  the  con- 
elusion  of  plaintiff's  testimony  defendant's 
motion  for  a  nonsuit  Tvas  sustained,  and 
judgment  was  entered  accordingly. 

There  was  no  direct  employment  of  plain- 
tiff by  defendant.  No  terms  of  agency  were 
discussed,  or  any  amount  of  compensation 
or  commission  agreed  upon  between  plaintiff 
and  any  general  agent  of  defendant.  Plain- 
tlfTs  sole  reliance  in  this  regard  was  upon 
a  letter  of  introduction  from  F.  E.  Busby, 
general  manager  of  defendant  company  at 
Denver.  This  letter  introduced  the  bearer, 
Mr.  C.  Sohlotfeldt.  as  a  successful  soliciting 
agent  of  defendant.  It  stated  that  Sohlot- 
feldt went  to  Orand  Junction  for  business 
purposes,  and  asked  plaintiff  to  assist  him. 
Other  than  this  It  contained  no  suggestion 
of  employment  by  or  on  behalf  of  defend- 
ant. It  did,  however,  say:  "You  push  the 
button.  Mr.  Sohlotfeldt  will  do  the  rest: 
and  perhaps  between  you  a  nice  sum  of 
money  oould  be  divided  outside  of  the  com- 
pany's share."  Schlotfeldt  as  special  agent 
of  defendant  received  .TO  per  cent,  of  the 
first  year's  premiums  paid  upon  all  insur- 
ance secured  by  him  as  full  compensation  for 
his  services.  He  and  plaintiff  made  an  agree- 
ment whereby  plaintiff  was  to  Introduce 
Schlotfeldt  and  assist  him  In  securing  busi- 
ness, receiving  as  remuneration  one-half  of 
Schlotfeldt's  commission,  viz.,  25  per  cent. 
of  the  first  premiums  so  paid.  Under  this 
contract  plaintiff  worlced  for  a  time.  Then 
Iteing  unable  to  do  so  longer,  Schlotfeldt 
made  a  similar  arrangement  with  one  Forry. 
who  took  plaintifTs  place,  and  afterwards 
and  before  suit  assigned  to  plaintiff  his  claim 
for  the  services  rendered.  Upon  Issuing  a 
policy  Schlotfeldt  always  collected  the  first 
year's  premium.  From  this  amount  he  de- 
ducted and  retained  50  per  cent,  remitting 
the  balance  in  cash  to  defendant  From  the 
90  per  cent  thus  retained  he  paid,  or  should 
have  paid,  plaintiff  and  Forry  the  proportion 
contracted  for  by  tbem.  Neither  plaintiff 
nor  Forry  ever  bad  any  communication  with 
defendant  through  Busby  or  any  other  agent 
save  the  letter  of  introduction  above  men- 
tioned; nor  Is  there  any  evidence  showing 
or  .tending  to  show  that  the  agreement  be- 


tween Schlotfeldt  and  these  gentlemen  or 
the  terms  thereof  were  ever  disclosed  to  Bus- 
by or  to  defendant  or  that  defendant  had 
any  knowledge  touching  the  rendering  of , 
the  services  until  Schlotfeldt  bad  gone  away  . 
leaving  unpaid  all  of  their  portion  of  tbe 
commissions  except  $25,  and  correspondence 
was  opened  with  Busby.  Plaintiff  offered  in 
evidence  a  letter,  part  of  such  correspond- 
ence. In  which  Busby  said:  "Mr.  Schlotfeldt' 
works  for  me  on  a  commission,  and  spends 
it  as  soon  as  he  gets  it;  so  when  he  told  you 
he  was  out  of  money  he  probably  told  you 
the  truth.  May  I  ask  yon  whether  you  bad 
a  written  agreement  from  him  that  he  would 
allow  you  25  per  cent  of  the  premiums  col- 
lected?" 

We  think  the  action  of  tbe  court  t>elow 
in  sustaining  the  motion  for  a  nonsuit  was 
correct.  Upon  the  case  as  made  no  contract 
appeared  whereby  defendant  could  be  le- 
gally held  responsible.  It  may  be,  as  the 
trial  court  remarked,  that  In  view  of  his  let- 
ter Introducing  Sohlotfeldt  to  plaintiff  Bus- 
by ought  to  consider  himself  morally  bound 
to  protect  plaintiff.  But  we  cannot  regard 
this  letter  as  constituting  a  legal  obligation 
on  the  part  of  Busby  or  the  company  he  rep- 
resented to  do  so.  On  the  contrary,  the  dec- 
laration In  that  letter  that  if  plaintiff  sbonld 
see  fit  to  aid  Schlotfeldt  "perhaps  between 
you  a  nice  sum  of  money  could  be  divided 
outside  of  the  company's  share,"  certainly 
tends  to  show  that  it  was  not  the  intention 
of  Busby  to  legally  bind  either  himself  or 
defendant  in  the  premises.  The  natural  in- 
ference from  this  language  is  that  plaintiff 
and  Schlotfeldt  mlgbt  make  an  arrangement 
whereby  the  oomraisslon  allowed  Schlotfeldt 
would  be  divided  upon  some  fixed  basis, 
and.  if  a  sufficient  amount  of  business  were 
transacted,  a  nice  sum  would  be  realized  by 
each;  and  this  view  Is  reinforced  by  the  fact 
that  defendant  had  nothing  whatever  to  do 
with  Schlotfeldt's  portion  of  the  first  year's 
premium  collected.  It  Is  inconceivable  that 
the  company  would  knowingly  obligate  Itself 
for  the  payment  of  25  per  cent,  of  the  first 
year's  premiums  to  plaintiff,  and  not  upon 
the  issue  of  each  policy  require  an  account- 
ing to  it  by  Schlotfeldt  for  this  25  per  cent, 
as  well  as  for  Its  "share"  of  50  per  cent. 
The  contracts  for  compensation  were  clearly 
personal  contracts  between  Schlotfeldt  on 
the  one  hand  and  plaintiff  and  Forry  on  the 
other  hand.  They  trusted  Schlotfeldt  and 
relied  upon  him.  They  were  not  authorized' 
to  hold  the  defendant  company,  and  when 
Schlotfeldt  after  collecting  his  50  per  cent, 
of  the  first  year's  premiums,  left  the  country 
without  accounting  to  them  for  their  por- 
tion according  to  contract,  they  could  not  as- 
sert a  legal  claim  therefor  against  the  de- 
fendant company. 

In  view  of  the  foregoing  conclusion,  It  is 
clearly  unnecessary  for  us  to  consider  the 
claim  of  illegality  of  the  contract  between 
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plaintiff  and  defendant,  had  such  a  contract 
existed,  based  upon  the  failure  by  plaintiff 
and  Porry  to  comply  with  the  state  insur- 
ance law  relating  to  agents  and  snbagents  of 
foreign  corporations. 

The  judgment  will  be  affirmed. 

Affirmed. 

STEELE,  C.  J.,  and  MAXWELL,  J.,  con- 
cur. 


BERGMANN  v.  KOERXIG. 
(Supreme  Court  of  Colorado.     April  G,  1908.) 

Appeai  —  Assignments    of    Errob  —  Suffi- 
ciency. 

Assitrnments  of  error  based  upon  rulings  in 
the  admission  and  rejection  of  evidence,  which  do 
not  refer  to  the  folio  number  of  the  transcript 
where  the  rulings  appear,  are  not  sufficient. 

[BM.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  $  2!K>9.] 

Appeal  from  County  Court,  City  and  Coun- 
ty of  Denver;    II.  V.  Johnson,  Judge. 

Proceedings  for  the  allowance  of  the  claim 
of  Theodore  Koernig  against  the  estate  of 
Anna  Bergmann.  Judgment  for  claimant  al- 
lowing the  claim,  and  Theodore  Bergmann, 
executor,  appeals.    AlBrmed. 

Enos  Miles,  for  appellant 

GODDARD,  J.  On  July  27,  1904,  Theo- 
dore Koernig  filed  a  verified  claim  against 
the  estate  of  Anna  Bergmann,  deceased,  for 
"general  services  as  nurse,  cook,  and  general 
help,  from  Jan.  7,  1903,  to  Sept.  11,  1903, 
at  twenty  ($20)  per  week— $710.00."  On  Sep- 
tember 26,  1901,  upon  trial  to  the  court,  $215 
was  allowed  as  a  fourth-class  claim. 

From  the  ruling  of  the  court  allowing  this 
claim  the  executor  of  the  estate  prosecutes 
this  appeal,  and  predicates  his  right  to  a 
reversal  of  such  ruling  upon  the  ground  that 
the  allowance  was  unwarranted  by  the  evi- 
dence ;  that,  although  it  is  conceded  that  the 
claimant  rendered  the  services  charged  for, 
it  does  not  show  that  he  was  to  receive  any 
compensation  therefore  other  than  his  board 
and  lodging.  There  is  no  competent  testi- 
mony to  show  an  express  employment  of  the 
claimant  by  the  deceased,  and  no  testimony 
to  show  an  agreement  on  the  part  of  the 
claimant  that  he  would  render  services  in 
consideration  of  his  board  and  lodging.  The 
court  below  we  think  was  Justified,  In  view 
of  ail  the  testimony.  In  holding  that  It  could 
not  be  presumed  that  claimant  rendered  the 
services  for  nothing.  Upon  conflicting  tes- 
timony as  to  the  value  of  the  services.  It 
found  that  claimant  was  entitled  to  $30  per 
month  for  the  time  he  was  engaged  In  the 
service  of  deceased,  which,  less  an  admitted 
credit,  amounted  to  $215.  The  assignments 
of  error  based  upon  the  rulings  of  the  court 
In  the  admission  and  rejection  of  evidence 
do  not  refer  to  the  folio  number  of  the  tran- 
script where  such  rulings  appear,  and  will 
therefore  not  be  considered.     We  can  per- 


ceive no  reason  for  disturbing  the  ruling  of 
the  court  below. 

The  Judgment  will  be  affirmed. 

Affirmed. 

STEELE,  C.  J.,  and  BAILEY,  3.,  concur. 


ERIE  MIN.  &  MILL.  CO.  v.  GEIABIXG. 

(Supreme  Court  of  Colorado.    April  6,  190.S.) 

1.  Appeal— Bill  of  Exceptions— Sdfficien- 
CT  of  Evidence. 

Where  exception  to  a  judsment  is  not  tak- 
en and  preserved  in  the  bill  of  exceptions,  the 
sufficiency  of  the  evidence  to  sustain  the  judg- 
ment cannot  be  considered  on  an  appeal. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  2,  Appeal  and  Error,  i  1597.] 

2.  Same— Abstract— StrmciENCT  —  Supreme 
Court  Rules. 

Where  a  motion  for  a  new  trial  is  relied  on 
as  presenting  the  question  of  sufficiency  of  evi- 
dence, but  the  only  reference  thereto  in  the  ab- 
stract on  appeal  is  "Affidavit  of  M.  L.  Brown  on 
motion  for  a  new  trial  showing  remarks  of  coun- 
sel in  arguments  objected  to,"  and  it  does  not  ap- 
pear that  any  exception  was  re.served,  there  is 
a  plain  violation  of  Supreme  Court  Rule  14  (80 
Pac.  viii),  requiring  the  points  relied  on  for  re- 
versal to  be  fully  set  forth  in  the  abstract,  and 
the  sufficiency  of  evidence  to  sustain  the  judg- 
ment cannot  be  reviewed. 

Appeal  from  District  Court,  San  Miguel 
County;  Theron  Stevens,  Judge. 

Action  by  Benjamin  L,  Gearing  against  the 
Erie  Mining  &  Milling  Company.  From  a 
Judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

Fltzgarrald  &  Brown,  tor  appellant  H. 
M.  Hogg  and  Watson  &  Adams,  for  appellee. 

BAILEY,  J.  Tber«  were  three  assign- 
ments of  error  In  this  actl<m.  Tbe  first  and 
second  relate  to  the  admission  of  testimony 
over  the  objection  of  defendant  and  the  ex- 
clusion of  testimony  upon  the  objection  of 
the  plaintiff.  Tbe  third  assignmMit  is  that 
the  court  erred  in  overruling  defendant's  mo- 
tion for  a  new  trial  because  the  verdict  was 
not  supported  by  the  evidence,  and  was 
against  the  instructions  of  the  court.  As  to 
the  first  two  assignments,  the  appellant  in  Its 
brief  contents  Itself  with  simply  mentioning 
them.  We  have  taken  the  trouble  to  ex- 
amine the  testimony  as  contained  In  the  ab- 
stract for  the  purpose  of  determining  wheth- 
er or  not  tbe  court  erred  In  overruling  the 
objection  of  the  defendant  in  one  case  and 
sustaining  the  objection  of  the  plaintiff  in 
the  other,  and  are  satisfied  that  no  prej- 
udicial error  was  committed.  We  do  not  feel 
compelled  to  make  an  analysis  or  an  argu- 
ment to  sustain  our  ruling  in  this  matter,  be- 
cause, if  counsel  had  faith  that  the  assign- 
ments were  meritorious,  they  should  give 
some  reason  for  such  belief.  No  exception 
was  saved  to  the  Judgment  of  the  court  ren- 
dered In  this  case,  and  consequently  we  can- 
not review  the  testimony  for  tbe  purpoee  ot 
determining  whether  or  not  it  Is  sufficient  to 
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support  the  verdict.  In  order  to  have  this 
court  consider  the  question  as  to  whether  or 
not  the  evidence  Is  sufficient  to  sustain  a 
judgment,  an  exception  to  the  Judgment  must 
be  taken  and  preserved  by  the  blU  of  excep- 
tions. French  v.  Ooyot,  30  Ck>lo.  222,  70  Pac. 
683;  Goldsmith  v.  Newhonse,  19  Colo.  Api». 
1,  72  Pac.  809. 

If  It  be  said  that  the  matter  of  the  suffi- 
ciency of  the  evidence  to  sustain  the  Judg- 
ment was  fairly  presented  to  the  court  by 
the  motion  for  a  new  trial,  and  presenting 
the  question  in  that  form  Is  sufficient  to  en- 
able us  to  pass  upon  it  even  though  the  judg- 
ment bad  not  been  excepted  to,  we  are  still 
in  no  better  position  than  we  would  be  bad 
no  motion  for  a  new  trial  been  made,  for 
tbe  reason  that  the  only  thing  contained  in 
the  abstract  concerning  the  motion  for  a  new 
trial  is  as  follows:  "Affidavit  of  M.  L. 
Brown  on  motion  for  a  new  trial  showing  re- 
marks of  counsel  in  arguments  objected  to." 
We  are  unable  to  determine  from  this  what, 
if  any,  motion  for  a  new  trial  was  made,  and 
what,  if  any,  ruling  was  rendered  by  the 
court  in  relation  to  it.  There  does  not  ap- 
I>ear  to  have  been  any  exception  reserved. 
This  is  in  plain  violation  of  rule  14  of  this 
court  (80  Pac.  viil),  which  requires  that  such 
matters  be  fully  set  forth  In  the  abstract. 
Consequently  we  are  unable  to  pass  upon  this 
assignment  of  error.  Wilson  v.  Kent,  38 
Colo.  496,  88  Pac.  461;  McPhee  &  McGlnnlty 
V,  Fowler,  36  Colo.  202,  85  Pac.  421;  Brock  v. 
Schradsky,  6  Colo.  App.  402,  41  Pac.  512. 

For  tbe  reason  that  the  first  two  assign- 
ments of  error  do  not  appear  to  be  meritori- 
ous and  the  third  and  only  remaining  one  Is 
not  presented  in  accordance  with  the  rules  of 
this  court,  the  Judgment  will  be  affirmed. 

Affirmed. 

STEELE,  O.  X,  and  GODDARD,  J.,  concur. 


PETTERSON  v.  PAYNE,  Water  ComV,  et  al. 
(Supreme  Court  of  Colorado.     April  6,  1908.) 

1.  Watebs  and  Water  Coubbes  —  Public 
Water  Courses  —  Actions  to  Estabubh 
Watee  Courses— Burden  op  Proof. 

Whwe  defendant  ditch  company's  ditch 
headed  on  a  main  stream  several  miles  below  the 
junction  of  a  tributary  on  which  plaintiff's  ditch 
headed,  and  plaintiff,  a  junior  appropriator, 
aouKht  to  appropriate  water  from  tlie  tributary 
stream  at  a  distance  from  its  mouth,  claiming 
that  the  water  in  the  tributary  stream,  if  suf- 
fered to  flow,  would  not  reach  defendant's  head- 
gate  on  tbe  main  stream,  and  hence  its  divermon 
would  not  injure  defendant,  the  burden  was 
on  plaintiff  to  show  such  facts,  as  it  is  presum- 
ed that  the  waters  of  a  tribntary  stream  less 
the  evaporation,  if  not  interfered  with,  will 
reach  the  main  stream  either  by  surface  or  sub- 
terranean flow. 

2.  Trial— Instructions  —  Cured  bt  Subse- 
quent iNBTBtrcnoN. 

In  a  suit  to  secure  certain  irrifration  rights, 
plaintiff  claiming  that  the  diversion  of  water 
from  a  tributary  stream  would  not  injure  de- 
fendant's rights  as  senior  appropriator,  where 
the  court  remained  that  the  party  making  such 


claim  must  conclusively  prove  it,  it  having  im- 
mediately thereafter  stated  that  the  preponder- 
ance of  the  evidence  was  against  pinfntiif,  even 
if  the  first  remark  was  erroneous  as  placing  a 
heavier  burden  on  her  than  the  law  authorises, 
it  was  harmless. 

S.  Appeal  —  Findings  of  Court  — On  Con- 

ixicTiNO  Evidence. 

^V^lere  the  evidence  is  conflicting,  and  the 
finding  of  the  lower  court  is  sustained  by  suffi- 
cient legal  evidence,  it  will  not  be  disturbed  on 
appeal. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  {$  3983-3080.] 

Appeal  from  District  Court,  Delta  County; 
Ttaeron  Stevens,  Judge. 

Action  by  Martha  J.  Petterson  against  M. 
H.  Payne,  as  water  commissioner  in  district 
No.  40,  and  another.  From  a  Judgment  for 
defendants,  plaintiff  appeals.    Affirmed. 

Milton  R.  Welch,  for  appellant  King  A 
Stewart,  for  appellees. 

CAMPBELIi,  J.  Surface  creek  and  Milk 
creek  are  natural  streams  in  Delta  county, 
the  latter  being  a  tributary  of  the  former. 
Tbe  Alfalfa  ditch,  having  its  headgate  In 
Surface  creek  about  four  miles  below  the 
mouth  of  Milk  creek,  has  the  first  priority 
to  take  water  for  Irrigation  therefrom.  In 
the  latter  part  of  the  Irrigating  season  tbe 
combined  waters  of  the  prindiml  and  tribu- 
tary streams  are  Insufficient  to  supply  that 
priority.  The  natural  flow  of  Milk  creek 
then  becomes  so  far  reduced  that  there  Is  no 
surface  fiow  In  its  channel  whM'e  it  empties 
Into  Surface  creek  and  for  gome  distance 
above,  bat  farther  up  the  stream  there  Is  al- 
ways some  water  visible,  the  quantity  varying 
from  %  cubic  foot  to  1%  cubic  feet  per  sec- 
ond of  time.  After  the  owner  of  the  Alfalfk 
ditch  had  perfected  Its  appropriation  tbe 
plaintiff,  Mrs.  Petterson,  built  an  irrigating 
dltcb  called  the  "cross  dltcb,"  which  taps 
Milk  creek  several  miles  above  Its  junction 
with  Surface  creek,  and  through  this  ditch 
she  proposed  to  convey  water  across  the  in- 
tervening divide  and  into  Surface  creek,  and 
mn  the  same  down  that  stream  with  tbe  oth- 
er waters  therein  for  a  distance  of  about  7 
miles,  and  tboi  take  it  out  through  the  Bron- 
er  ditch,  wbose  point  of  Intake  is  on  Surface 
creek  about  3^  miles  below  the  Junction  of 
the  two  streams,  but  above  the  headgate  of 
the  Alfalfa  ditch,  and  thus  convey  the  water 
to  her  lands.  The  case  is  not  one  where  an 
appropriator  seeks  to  divert  from  a  natural 
stream  a  quantity  of  water  which,  by  some 
artificial  means,  he  has  contributed  to  its 
natural  flow;  but  it  is  that  of  a  Junior  ap- 
propriator who  seeks  to  divert  a  part  of  the 
natural  flow  of  a  tributary  as  against  the 
rights  of  a  senior  appropriator  from  the 
main  stream,  upon  the  ground  that  the  vol- 
ame  of  water  wbich  is  thus  sought  to  be 
diverted  at  a  point  several  miles  above  the 
junction  of  the  two  streams,  if  suffered  to 
flow  in  its  natural  channel,  will  not  reach  the 
headgate  of  the  dltcb  of  tbe  senior  appropri- 
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ator.  Hence  the  diversicMi  from  the  tributary 
by  the  Junior  would  result  In  no  Injury  to 
the  senior  approprlator  from  the  main  stream. 
Manifestly  the  burden  of  establishing  such  a 
case  rests  upon  the  plaintiff,  and  her  proof 
should  be  satisfactory.  The  trial  court  found 
against  plaintiff,  and  her  assi^ment  is  that 
prejudicial  error  was  committed  In  that  a 
heavier  burden  was  put  upon  her  than  the 
law  authorizes.  In  the  course  of  its  opinion 
or  findings  of  fact  the  court  remarlied  that 
a  party  who  makes  such  a  claim  should  con- 
clusively prove  It,  whereas  plaintiff  says  she 
le  required  to  prove  her  case  only  by  a  pre- 
ponderance of  the  evidence.  Whether  the 
degree  of  proof  indicated  by  the  observation 
referred  to  is  or  is  not  essential  in  this  sort 
of  case  is  not  properly  before  us,  as  the  trial 
court  Immediately  proceeded  to  say  that  the 
preponderance  of  the  evidence  was  against 
plaintiff.  No  possible  harm,  therefore,  was 
done  to  her,  even  on  her  own  theory. 

The  testimony  in  the  case  was  conflicting. 
If  we  take  that  of  plaintiff's  witnesses  alone, 
eliminating  their  conclusiouB  and  opinions,  it 
Is  doubtful  If  there  is  enough  definite  or  sat- 
isfactory evidence  uiK>n  which  to  base  a  find- 
ing in  her  favor.  The  presumption  is  that 
the  water  of  a  tributary  of  a  stream,  less 
the  evaporation,  if  not  interfered  with,  will 
naturally  reach  the  main  stream  either  by 
surface  or  subterranean  flow.  It  is  a  well- 
known  fact  that  In  this  arid  region,  expressly 
recognized  by  this  court  In  several  decisions, 
notably  Platte  Valley  Irrigation  Co.  v.  Buck- 
ers  Co.,  25  Colo.  77,  53  Pac.  334,  and  Medano 
Ditch  Co.  V.  Adams,  29  Colo.  317,  68  Pac.  431, 
"the  subterranean  volume  of  water  which 
flnda  its  way  through  the  sand  and  gravel 
constituting  the  beds  of  the  streams  which 
traverse  the  country  adjacent  to  the  moun- 
tains of  this  section  are  recognized  as  a  part 
of  the  waters  of  the  stream  to  the  same  ex- 
tent as  though  flowing  upon  the  surface." 
The  court,  in  the  Buckers  Case,  said:  "It 
will  be  presumed  that  water  flowing  in  a 
natural  channel,  which  reaches  the  banks  of 
a  stream  and  there  disappears  In  the  sands  of 
the  bed,  augments  the  flow  in  the  main  stream 
by  percolation,  until  the  contrary  Is  shown, 
and  the  burden  of  proof  la  on  the  party  di- 
verting such  water  to  establish  that  it  does 
not  mingle  with  the  main  waters  of  the 
stream."  So  here,  when  the  plaintiff,  by 
means  of  the  cross-ditch,  diverted  waters  of 
Milk  creek,  a  tributary  of  Surface  creek,  to 
which.  If  the  waters  of  the  tributary  reach 
the  main  stream,  the  defendant  had  prior 
right.  It  was  Incumbent  upon  plaintiff  to  show 
that  none  of  the  waters  thus  diverted,  If  per- 
mitted naturally  to  flow  down  the  natural 
channel  of  the  streams,  would  reach  the 
headgate  of  the  defendant's  ditch.  Water 
should  be  conserved  as  much  as  possible  in 
the  arid  region,  so  as  to  get  the  greatest 
amount  of  benefit  that  can  be  derived  from 
it;   yet,  where  one  approprlator  thus  enters 


upon  a  stream  and  diverts  water  from  it  to 
which  rights  of  others  have  already  attached, 
it  is  incumbent  upon  him  to  show  that  bis 
proposed  diversion  will  not  injuriously  affect 
the  prior  vested  rights. 

The  case  is  one  of  confiicting  evidence,  and, 
as  the  finding  of  the  court  below  is  sustained 
by  suflicient  legal  evidence,  the  established 
rule  in  this  court  will  not  permit  interference 
therewith.    The  Judgment  Is  affirmed. 

Affirmed. 

STEELE,  C.  J.,  and  6ABBERT,  J.,  ooncor. 


IiACE  V.  PEOPLE. 
(Supreme  Court  of  Colorado.     April  6.  1908.) 

1.  False  Pbetenses  —  Confioence  Games- 
Indictment— Sufficiency. 

An  indictment  framed  in  accordance  with 
the  wording  of  section  1333,  Mills'  Ann.  St.. 
charginf;  that  defendant  secured  the  sum  of  $370 
in  money  of  E.  by  means  and  use  of  the  confi- 
dence game,  is  good,  and  not  too  indefinite  and 
uncertain  to  advise  the  defendant  of  the  nature 
and  cause  of  the  accusation  against  him. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  23,  False  Pretenses,  Sf  34-36.1 

2.  Constitutional  Law  —  Statutes  —  Con- 
struction—Adoption OF  FoBEiGN  Enact- 
ments. 

When  a  state  adopts  the  constitutional  or 
legislative  provisions  of  another  state,  it  also 
adopts  the  construction  given  to  such  provisions 
by  the  decisions  of  the  court  of  the  state  from 
which  they  are  taken. 

I  Ed.  Note. — For  cases  In  point,  see  Cent.  Dig. 
vol.  10,  Constitutional  Law,  i  17 ;  vol.  44,  Stat- 
utes, i  307.] 

3.  Indictment — Statutes — CoHSTrruTiONAi.- 
iTY— Nature  of  Accusation. 

Mills'  Ann.  St  $  13.33,  providing  that  an 
indictment  charging  the  crime  of  obtaining  mon- 
ey by  various  means  called  the  "confidence 
game,"  as  set  out  In  section  1332,  shall  l>e  suf- 
ficient if  it  charges  that  accused  obtained  money 
from  a  named  person  by  means  of  the  confidence 
game,  is  not  m  conflict  with  Const,  art.  2,  ( 
10,  providing  that  an  accused  shall  have  the 
riglit  to  demand  the  nature  and  cause  of  the  ac- 
cuxation  again.st  him. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  27.  Indictment  and  Information,  {{  175. 
170.] 

4.  Same— Bill  of  Particulabs— Discketion 

OF  Court. 

There  is  no  error  in  refusing  to  require  the 
state  to  furnish  a  bill  of  particulars  to  defend- 
ant indicted  under  section  1333,  Mills'  Ann.  St., 
for  obtaining  money  by  means  of  the  confidence 
game ;  the  giving  or  refusal  of  a  bill  of  particu- 
lars being  within  the  sound  discretion  of  the 
court. 

[Ed.  Note— For  cases  in  point,  see  Cent.  Dig. 
vol.  27,  Indictment  and  Information,  f§  316, 
317.] 

5.  Statutes— Construction-Uepeal. 

Where  a  new  statute  covers  the  entire  sub- 
ject-matter of  an  old  one,  and  provides  a  dif- 
ferent remedy,  the  latter  repeals  the  former  by 
implication. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  44.  Statutes,  K  230-243.] 

6.  False  Pretenses— Statuxbs— Repeal. 

Mills'  Ann.  St.  ji  1332,  providing  for  the 
punishment  of  one  who  obtains  or  attempts  to 
obtain  money  or  property  by  means  of  what  is 
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commonly  called  the  "confidence  Kame,"  is  not 
repealed  by  the  later  statute  contained  in  section 
1399,  defininK  what  constitutes  a  confidence 
game,  and  section  1401,  providing  the  punish- 
ment to  be  inflicted  upon  a  person  convicted  of 
such  confidence  game. 

Error  to  District  Court,  Mesa  County; 
Sprlgg  Shackleford,  Judge. 

James  G.  I<ace  was  convicted  of  obtaining 
money  by  means  of  the  confidence  game,  and 
brings  error.    Affirmed. 

The  plaintiff  In  error  yraa  prosecuted  under 
section  1332,  Mills'  Ann.  St,  which  reads  as 
follows:  "Every  person  who  shall  obtain,  or 
attempt  to  obtain,  from  any  other  person  or 
persons  any  money  or  property  by  means  or 
by  the  use  of  brace  faro,  or  any  false  or  bo- 
gus checks,  or  by  any  other  means.  Instru- 
ment or  device,  commonly  called  confidence 
games,  shall  be  liable  to  Indictment,  and  on 
conviction  shall  be  punished  by  Imprison- 
ment In  the  penitentiary  for  any  term  not 
less  than  one  year  nor  more  than  ten  years." 
The  Information  charges  the  accused  with 
the  offense  In  the  form  prescribed  in  section 
1333  of  the  statute.  Omitting  Its  formal 
parts,  It  Is  as  follows:  "That  James  G.  Lace, 
late  of  Mesa  county,  state  of  Colorado,  on  or 
about  the  10th  day  of  February,  A.  D.  1906, 
at  and  within  the  county  and  state  aforesaid, 
did  then  and  there  unlawfully  and  felonious- 
ly obtain  from  one  Edward  F.  Eldridge  the 
sum  of  $370.00  In  money  of  E.  F.  Eldridge, 
by  means  and  use  of  the  confidence  game." 
A  motion  to  quash  the  Information  on  tbe 
ground  that  it  did  not  advise  tbe  defendant 
of  the  nature  and  cause  of  the  accusation 
against  him  was  overruled.  A  motion  to  re- 
quire the  prosecution  to  furnish  tbe  defend- 
ant a  bill  of  particulars  specifying  the  nature 
and  cause  of  tbe  accusation  against  him  was 
also  overruled.  Upon  trial  tbe  defendant 
was  found  guilty  as  charged  in  the  informa- 
tion. A  motion  for  a  new  trial  was  overrul- 
ed, and  be  was  sentenced  to  serve  a  term  of 
from  five  to  seven  years  in  the  penitentiary. 
To  this  sentence  and  judgment  this  writ  of 
error  Is  prosecuted.  Numerous  errors  are  as- 
signed upon  the  rulings  of  the  court  below, 
whlcb,  taken  as  a  whole,  present  the  follow- 
ing reasons,  upon  which  counsel  for  plaln- 
tlff  In  error  relies  for  a  reversal:  (1)  That 
the  information  Is  too  indefinite  and  uncer- 
tain to  advise  him  of  the  nature  and  cause 
of  tbe  accusation  against  bim.  (2)  Section 
1333,  prescribing  the  form  of  Indictment  or 
information  for  tbe  ofCense  mentioned  in  sec- 
tion 1332,  is  in  conflict  with  article  2,  i  16, 
Const.  Colo.,  which  provides  that  the  accused 
shall  have  the  right  to  demand  tbe  nature 
and  cause  of  tbe  accusation  against  him,  and 
tbe  information  cannot  be  sustained  under 
and  by  virtue  of  the  provisions  of  said  sec- 
tion 1333.  (3)  That  the  court  erred  in  not 
requiring  tbe  prosecution  to  furnish  to  de- 
fendant a  bill  of  particulars,  stating  specific- 
ally the  nature  and  cnnse  of  the  nccnsntion 
against  him.    (4)  That  section  1332  was  re- 


pealed by  sectiMi  1399,  Mills'  Ann.  St  (5) 
Error  In  the  admission  of  evidence,  and  the 
Insufficiency  of  the  evidence  to  support  tbe 
verdict 

A.  H.  Davis  and  Skelton  &  Morrow,  for 
plaintiff  In  error.  William  H.  Dickson,  Atty. 
Gen.,  and  George  D.  Talbot,  Asst.  Atty.  Gen., 
for  defendant  in  error. 

GODDARD,  J.  1.  The  first  and  second 
propositions  advanced  by  counsel  for  plain- 
tiff In  error  that  the  information,  although  it 
Is  In  conformity  with  the  provisions  of  sec- 
tion 1333,  is  obnoxious  to  section  16,  art  11, 
Const,  in  that  It  is  too  indefinite  to  advise 
the  accused  of  "the  nature  and  cause  of  the 
accusation"  against  him.  Is  well  answered  by 
the  reasouing  of  Chief  Justice  Breese  in  Mor- 
ton V.  People,  47  111.  468-474,  wherein  the 
validity  of  a  statute  of  the  state  of  Illinois 
Identical  In  its  terms  with  section  1332,  and 
providing  that  the  same  form  of  indictment 
as  prescribed  in  section  1333  sufficiently  de- 
scribed the  offense  charged,  was  challc^nged 
because  it  was  in  violation  of  section  9,  art 
13,  Const  111.,  which  is  Identical  with  sec- 
tion 16,  art.  11,  Const  Colo.  At  page  473  of 
47  111.  he  uses  this  language:  "It  Is  Insisted 
by  the  counsel  for  the  plaintiff  in  error  that 
the  accused  cannot  know,  from  this  indict- 
ment the  exact  charge  against  him,  and  tbe 
outer  lines  within  which  the  evidence  must 
be  confined,  and  cannot  know  what  evidence 
he  will  be  required  to  meet;  nor  could  a  con- 
viction under  this  indictment  be  pleadable  In 
l>ar  of  another  indictment  for  the  same  of- 
fense; nor  can  the  court  see  in  It  that  a  le- 
gally defined  crime  has  been  committed. 
They  insist  that  the  term  'confidence  game' 
has  no  definition  'in  law  or  literature,'  and 
that  'no  fifty  men  can  be  found  who  will  de- 
fine alike  the  confidence  game.'  They  fur- 
ther insist  that  tbe  Indictment  should  c^>eclfy 
all  the  facts  with  such  certainty  that  the 
offense  may  Judicially  appear  to  the  court" 
After  quoting  the  sections  of  the  statute  de- 
fining the  offense  and  prescribing  the  form 
of  the  indictment  be  further  said:  "The 
nature  and  character  of  the  so-called  'con- 
fidence game'  has  become  popularized  in  most 
of  the  cities  and  large  towns,  and  even  in 
the  rural  districts,  of  this  broad  Union,  and 
Is  well  understood,  and  this  defendant  was 
distinctly  apprised  by  the  indictment  of  what 
he  was  called  upon  to  defend.  The  accusa- 
tion is  sufficiently  identified  by  the  name  of 
tlie  victim.  This  name  must  appear  in  every 
Indictment  on  this  statute,  and,  appearing 
there,  no  second  indictment  for  the  same  of- 
fense could  be  successfully  prosecuted.  The 
conviction  on  this  indictment  could  be  al- 
ways pleaded  In  bar  of  a  second.  We  are  of 
opinion  that  the  offense  is  so  set  forth  In  the 
Indictment  that  the  accused  can  be  at  no  loss 
to  know  what  it  Is  with  which  he  is  chargeil, 
and  can  so  prepare  his  defense."  The  statute 
was  upheld.    The  views  expressed  by  Chief 
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Justice  Breese  were  expressly  approved,  and 
the  same  statnte  was  upheld  in  the  subse- 
quent cases  of  Maxwell  v.  People,  158  111. 
248,  41  N.  E.  995,  and  Du  Bois  t.  People,  200 
III.  157,  66  N.  E.  658,  93  Am.  St  Rep.  183. 
Not  only  because  of  its  satisfactory  reason- 
ing, but  also  because  of  the  well-settled  rule 
that,  wben  a  state  adopts  the  constitutional 
or  legislative  provisions  of  another  state.  It 
also  adopts  the  construction  given  to  such 
provlsiouB  by  the  decisions  of  the  courts  of 
the  state  from  which  they  are  taken,  we  ac- 
cept the  rule  announced  by  the  Illinois  courts 
as  correctly  expressing  the  law  applicable  to 
the  question  before  us,  and  as  conclusive  that 
the  first  and  second  propositions  advanced  by 
plaintiff  in  error  are  untenable. 

2.  We  think  the  third  ground  relied  on 
Is  equally  without  merit.  It  Is  well  set- 
tled that  it  Is  a  matter  within  the  sound  dis- 
cretion of  the  trial  court  whether  the  state 
shall  be  compelled  to  furnish  a  bill  of  par- 
ticulars In  any  particular  case;  and  we  do 
not  think  that  the  court  abused  its  discre- 
tion in  refusing  to  require  the  prosecution  to 
furnish  a  bill  of  particulars  to  the  plaintiff 
in  error  in  this  case.  If,  as  said  by  Chief 
Justice  Breese  50  years  ago,  the  nature  and 
character  of  the  so-called  confidence  game 
was  well  understood,  it  is  certainly  well  and 
generally  understood  at  the  present  day  to 
be  as  defined  in  Webster's  International  Dic- 
tionary, as  follows:  "Confidence  game  is 
any  swindling  operation  in  which  advantage 
is  taken  of  a  confidence  reposed  by  the  victim 
In  the  swindler."  The  evidence  in  this  case 
shows  a  transaction  on  the  part  of  the  plain- 
tiff in  error  which  comes  clearly  within  this 
definition,  and  It  would  be  a  useless  cere- 
mony to  furnish  him  with  a  bill  of  particu- 
lars, since  he  was  distinctly  apprised  by  the 
Information  that  the  particular  transaction 
relied  on  as  constituting  the  confidence  game 
was  that  through  and  by  which  he  obtained 
$370  of  E.  P.  laidrldge,  at  the  time  and  place 
mentioned.  It  is  therefore  manifest  that 
he  was  In  no  way  prejudiced  by  the  refusal 
of  the  court  to  require  the  prosecution  to 
furnish  him  with  the  particulars  of  the 
same. 

3.  Counsel  cite  us  to  many  authorities  in 
support  of  their  contention  that  section  1332 
is  repealed  by  section  1399.  It  will  not  be 
controverted  that  when  a  new  statute  covers 
the  entire  subject-matter  of  an  old  one.  and 
provides  a  different  remedy,  the  latter  re- 
peals the  former  by  implication;  but  this 
rule  Is  not  applicable  here.  The  sections  dif- 
fer in  terms,  and  were  each  adopted  for  a 
different  purpose.  Section  1332  provides  for 
the  punishment  of  one  who  obtains  or  at- 
tempts to  obtain  money  or  other  property  by 
means  of  what  is  commonly  called  confidence 
games,  while  section  1399  defines  what  con- 
stitutes a  confidence  man,  and  section  1401 
provides  the  punishment  to  be  inflicted  upon 
a  person  convicted  of  being  such  confldoiice 
man.    Kei)eals  by  Implication  are  not  favor- 


ed, and  we  think  by  adc^ting  section  1399  the 
Legislature  did  not  Intend  to  in  any  manner 
modify  or  repeal  the  former  statute. 

4.  We  have  carefully  examined  the  errors 
assigned  upon  the  ruling  of  the  court  In  ad- 
mitting evidence,  and  also  considered  the 
sufficiency  of  the  evidence  to  support  the 
verdict,  and,  without  noticing  these  objec- 
tions in  detail,  sufllce  it  to  say  that  we  think 
the  evidence,  properly  admitted,  discloses  a 
swindling  operation  in  which  advantage  was 
taken  by  plaintiff  in  error  of  the  confidence 
reposed  in  him  by  Eldrldge  to  deliberately 
swindle  him  out  of  $370. 

Perceiving  no  error  in  the  record,  the  Judg- 
ment Is  affirmed. 

Affirmed. 

MAXWELL,  J.,  not  participating. 


COXLEY  et  al.  v.  DYER  et  al. 
(Supreme   Court   of   Colorado.    April  6,   1908.) 

1.  Watebs  and  Water  Coubses— Iuuqation 
—Appropriation— Application  to  Benefi- 
ciAi,  Use. 

Filing  requinite  plats  and  notices  of  a  water 
appropriation  with  the  clerk  and  recorder,  the 
commencement  and  construction  of  a  canal  with, 
due  dillRence,  and  the  actual  diversion  of  water 
from  a  natural  stream,  unless  accompanied  by  a 
beneficial  use  of  the  water,  constitutes  merely 
an  inchoate  right  or  interest  therein,  which  is 
insufficient  to  bar  junior  claimants  if  their 
beneficial  use  of  the  water  antedates  that  of  the 
prior  appropriator. 

2.  Same — Reasonable  Time. 

What  constitutes  a  reasonable  time  within 
which  an  appropriator  of  water  for  irrigation 
must  actually  apply  the  same  to  a  beneficial  use 
as  against  junior  appropriators  depends  on  the 
facts  and  circumstances  connected  with  each 
particular  case. 

3.  Same— -Construction. 

Where  a  prior  decree  awarding  water  rights 
allowed  an  appropriation  of  425  cubic  feet  pro* 
portionately  as  the  parties  increased  their  ir> 
rigable  land,  and  provided  that  such  increase 
and  the  user  of  the  proportionate  additional 
amount  of  water  appropriated  therefor  should 
be  made  with  reasonable  diligence,  such  decree 
only  vested  in  the  appropriators  an  inchoate 
right  to  the  water  contained  in  such  appropria- 
tion which  could  become  fixed  only  on  their 
applyinK  the  same  to  a  beneficial  use  within  a 
reasonable  time. 

4.  Same— Injunction— Complaint. 

Complainant  alleged  that  defendants  were 
awarded  425  cubic  feet  of  water  for  irrigation 
contingent  on  their  devoting  the  same  to  a  bene* 
ficial  use  within  a  reasonable  time,  and  that, 
though  IT  years  had  passed  since  such  award, 
defendants  had  made  use  of  but  a  small  portion 
of  the  water,  and  that  the  total  quantity  of  wa- 
ter awarded  by  a  part  of  the  former  decree  was 
largely  in  excess  of  the  entire  flow  of  the  stream ; 
that  the  whole  of  the  flow  had  been  appropriated 
and  used  by  plaintiffs  and  other  consumers  for 
many  years ;  and  that  defendants  were  threat- 
ening to  use  and  dispose  of  the  remainder  of 
such  apportionment,  and  would  do  so.  unless  re- 
strained, to  plaintiffs'  irreparable  injury.  Beld, 
that  the  complaint  stated  a  cause  of  action  for 
equitable  relief. 

5.  Same— "Abandonment." 

The  term  "abandonment"  as  applied  to  wa- 
ter rights  is  aonlicable  only  to  completed  appro- 
priations of  water,  and  not  to  a  case  where  the 
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claimant  never  aeqalred  a  flzed  richt  b«eanw  of 
his  failure  to  amij  the  atipropriation  to  a  bene- 
ficial use  within  a  reasonable  time. 

[E}d.  Note.— For  other  definitions,  see  Words 
and  Phraaea,  vol.  1,  pp.  4,  13;    vol.  8,  p.  7559.] 

6.  Same  —  iKRiOATioR— Watbb   Riohtb  — Db- 
n:sin  ratio  h— Decree— lasirEa. 

Where,  in  a  suit  to  restrain  defendants 
from  deprivimc  plaintllb  of  the  ose  of  certain 
waters  for  irrigation  under  an  alleired  Inchoate 
appropriation,  plaintiffs  claimed  no  riebt  to  any 
of  the  water  in  a  ditch  from  which  defendants 
obtained  the  waters  in  question,  a  decree  not 
only  determining  plaintiffs'  riebts,  but  also  ap- 
portioninj;  the  water  in  defendants'  ditch  as 
between  themselves,  was  erroneous  as  to  the 
latter  provision  as  not  within  the  Issues. 

Appeal  from  District  Gonrt,  Garfield  Cotin- 
ty;  John  T.  Shumate,  Judge. 

Action  by  Joseph  M.  Dyer  and  others 
against  Edgar  A.  Conley  and  others.  From  a 
judgment  for  complainants,  defendants  oth- 
er than  defendant  Curry  appeal.  Reversed 
and  remanded,  with  directions. 

Oondy  ft  Twltchell,  for  appellants.  Ed- 
irard  T.  Taylor,  for  appellees. 

HELM,  J.  The  present  controversy  re- 
lates to  priorities  In  water  district  No.  45, 
as  determined  by  a  decree  entered  on  May 
6,  188&  This  district  lies  west  of  the  Con- 
tinental Divide,  and  Includes  territory  con- 
tiguous to  Grand  river  and  certain  of  Its 
tributaries.  It  was  the  district  In  wblch  the 
first  general  adjudication  of  T^ater  rights 
took  place  In  that  portion  of  the  state  known 
as  the  Western  Slope.  At  the  time  of  this 
adjudication  It  was  Impossible  to  determine 
with  accuracy  or  completeness  some  of  the 
questions  involved  In  such  proceedings.  The 
government  surveys  had  not  yet  been  ex- 
tended through  the  section,  and  the  ranch- 
men or  settlers  picked  out  and  marked  off 
their  agricultural  claims  as  best  they  could. 
The  country  was  but  sparsely  settled,  and 
each  approprlator  felt  at  liberty  to  draw  up- 
on his  Imagination  and  discount  the  future; 
that  Is  to  say,  In  proving  the  dimensions  of 
the  land  claimed  and  tbe  extent  of  the  wa- 
ter required,  as  well  as  In  giving  tbe  size 
and  capacity  of  bis  ditch  or  canal,  he  took 
Into  consideration  both  his  plans  and  needs 
for  the  future  and  his  present  actual  uses. 
The  result  was  that  In  many  Instances  two 
or  three  times  as  much  water  was  claimed 
and  allotted  as  was  needed  to  supply  all 
reasonable  present  and  prospective  require- 
ments; and  In  some  cases  priorities  were  rec- 
ognized for  more  tban  the  entire  flow  of  the 
natural  stream.  The  coort  In  Its  decree  oc- 
casionally made  both  a  final  and  an  Inter- 
locutory finding  and  award  in  connection 
wltb  a  partlcnlar  canal  or  claimant  To  so 
mncb  of  tbe  water  as  had  already  been  ap- 
plied to  beneficial  tises,  and  therefore  constl- 
tnted  a  completed  appropriation,  tbe  decree 
waa  final  and  conclusive  Bnt  for  tbe  pro- 
tection of  tbe  pioneer  settlers,  who  bad  In- 
curred great  hardship  and  risk,  and  were  at- 
tompHng  In  good  faltb  to  enlarge  their  cnl- 


tivated  holdings,  it  was  sometimes  deemed 
expedient  to  enter  what  may  properly  be 
termed  an  interlocutory  or  conditional  de- 
cree; that  Is,  to  recognise  and  declare  the 
size  and  capacity  of  tbe  canal  or  ditch  with 
reference  to  the  land  proposed  to  be  irrigat- 
ed, and  thus  determine  tbe  quantity  of  water 
required  for  such  future  use,  then  to  decree 
a  right  to  the  same  contingent  upon  tbe  ex- 
ercise of  diligence  In  constructing,  extending, 
or  enlarging  the  ditch  as  the  case  might  be, 
and  in  applying  the  water  therethrough,  the 
requirement  always  annexed  being  that  such 
construction  or  enlargement,  application,  and 
use  should  take  place  within  a  reasonable 
time  from  tbe  date  of  commencement  of  tbe 
ditch  or  canal.  Tbe  particular  appropria- 
tions In  the  present  controversy  involved  were 
all  from  Cache  creek,  a  tributary  of  Grand 
river.  Appellees,  who  were  plalntlflTs  below, 
claim  through  priorities  numbered  22,  4B, 
51,  56,  63,  and  83;  these  priorities  represent- 
ing different  ditches,  and  being  awarded  to 
them  or  to  their  grantors.  Appellants  who, 
together  with  one  Curry,  were  defendants  be- 
low, claim  through  priorities  numbered  86 
and  57.  Tbe  two  last-mentioned  priorities 
were  given  to  what  is  known  as  the  Holmes 
ditch.  They  cover  the  two  q>ecles  of  ad- 
judication referred  to.  No.  35  was  original 
and  final  for  100  cubic  feet  of  water  per 
minute  of  time;  that  being  the  quantity  al- 
ready applied  from  the  Holmes  ditch  to  ben- 
eficial uses.  The  date  fixed  for  this  priority 
was  August  2,  1S85.  No.  57  was  an  enlarge- 
ment priority  granted  said  ditch.  It  covered 
425  cubic  feet  of  water  per  minute  of  time. 
Its  date  was  fixed  at  June  27, 1886.  It  rep- 
resented tbe  quantity  of  water  claimed  by 
defendants  or  their  grantors  for  the  Irriga- 
tion of  land  not  yet  brought  under  cultiva- 
tion. After  declaring  that  said  425  cubic 
feet  should  be  allowed  proportionately  as 
tbe  parties  increased  their  irrigable  land, 
the  decree  continued  as  follows:  "And  pro- 
vided further  that  said  increase  of  such  ad- 
ditional land  and  the  user  of  said  propor- 
tionate additional  amount  of  water  appro- 
priated therefor  thereon  be  made  by  said 
parties  with  reasonable  diligence."  This  de- 
cree has  been  accepted  and  acted  upon  by  the 
water  commissioner  and  by  the  parties  in  so 
far  as  it  relates  to  the  distribution  of  water 
from  Cache  creek.  On  June  6, 1902,  the  pres- 
ent action  was  begun.  It  Is  In  the  nature  of 
a  suit  In  equity  for  a  permanent  Injunction. 
A  large  part  of  the  water  claimed  and  used 
by  plaintiffs  Is  held  through  appropriations 
Junior  to  that  of  said  priority  67.  And  If  de- 
fendants are  entitled  to  the  425  cubic  feet 
contingently  awarded  thereby,  and  assert 
a  right  thereto,  plaintiffs  will  be  deprived 
of  much  of  the  water  applied  by  them  to  ben- 
eficial uses  since  the  decree  was  entered. 
Tbe  complaint  alleges  the  entry  of  said  de- 
cree, together  with  tbe  facts  above  stated  In 
relation  to  the  rights  of  plaintiffs,  and  also 
in  relatiwi  to  the  Holmes  ditch  and  its  prl- 
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orities  35  and  57.  That  pleading  likewise 
further  avers,  among  other  things,  that  plain- 
tiffs, since  the  entry  of  said  decree,  promptly 
and  diligently  applied  to  beneficial  uses 
the  water  awarded  their  priorities,  and  have 
ever  since  been  and  still  are  so  using  the 
same;  that,  although  16  years  have  passed 
since  the  date  given  said  priority  57,  yet  de- 
fendants have  made  use  of  only  a  small  por- 
tion of  the  425  cubic  feet  contingently  award- 
ed thereto;  that  the  total  quantity  of  wa- 
ter, aggregating  some  3,000  feet  per  minute, 
covered  by  this  part  of  said  decree,  was 
largely  In  excess  of  the  entire  flow  of  Cache 
creek;  that  the  whole  of  such  flow  has  been 
appropriated  and  used  by  plaintiffs  and  other 
consumers;  that  plaiiUiffs  have  been  for  many 
.vears  and  still  arc  using  all  of  said  425  cubic 
feet  contingently  awarded  to  priority  57  and 
unapplied  by  defendants;  that  by  virtue  of 
such  user  on  their  part  and  nonuser  by  de- 
fendants plaintiffs  have  acquired  a  vested 
right  as  against  defendants  to  the  water  so 
used;  that  defendants  are  now  threatening 
to  claim,  and  preparing  to  use  or  dispose  of, 
the  remainder  of  said  425  cubic  feet  of  wa- 
ter under  priority  57  not  hitherto  applied  by 
them,  and  will  do  so  unless  prevented  by 
injunctive  process  from  the  court;  and  that 
such  diversion  and  use  by  defendants  will 
necessarily  result  In  irreparable  Injury  to 
plaintiffs.  All  of  the  defendants  except  Cur- 
ry flied  an  answer  to  said  complaint,  and  the 
cause  was  tried  to  the  court  according  to  the 
practice  In  equity.  A  decree  was  entered 
granting  the  permanent  injunction  as  pray- 
ed, and  from  that  decree  all  of  the  defend- 
ants save  defendant  Curry  prosecuted  the 
present  appeal. 

The  proceedings  and  decree  are  here  chal- 
lenged by  counsel  under  two  general  heads 
or  divisions :  (1)  That  the  complaint  does  not 
state  a  cause  of  action;  and  (2)  that,  if  a 
cause  of  action  Is  stated  therein,  the  same 
is  not  established  by  the  evidence.  It  will  be 
6bserve<l  that,  in  so  far  as  the  decree  of  1888 
awards  to  the  Holmes  ditch  priority  35  for 
loo  cubic  feet  of  water  per  minute.  It  is  real- 
ly not  challenged  or  sought  to  be  disturbed 
in  this  action.  The  complaint  mentions  the 
same,  but  It  also  concedes  to  defendants  the 
jise  and  ownership  of  over  200  out  of  the  525 
cubic  feet  allowed  the  two  priorities.  The 
entire  controversy  is  limited  to  the  425  cubic 
feet  covered  by  the  contingent  award  under 
priority  57.  The  theory  of  the  action  is  that 
by  the  decree  defendants  were  only  entitled 
to  this  water  upon  condition  that  they  enlarg- 
ed the  Holmes  ditch  and  applied  the  same  to 
beneficial  uses  with  reasonable  diligence; 
that  the  neglect  or  failure  on  their  part  for 
.the  period  of  16  years  to  do  so  does  not  show 
reasonable  diligence,  and  is  not  a  compliance 
with  the  decree;  and  that  It  was  then  too 
late  for  defendants  to  perfect  such  compliance 
and  make  good  their  contingent  or  incipient 
right  to  this  water,  plaintiffs  having  by  their 


diligence  acquired  intervening  vested  rights 
superior  to  any  interest  or  claim  of  defend- 
ants therein.  No  principle  in  connection  with 
the  law  of  water  rights  in  this  state  is  more 
firmly  established  than  that  the  application 
of  water  to  a  beneficial  use  is  essential  to  a 
completed  appropriation.  Compliance  with 
the  law  in  other  respects,  that  is,  the  filing 
with  the  clerk  and  recorder  of  the  requisite 
plats  and  notices,  the  commencement  and  con- 
struction of  the  ditch  or  canal  with  due  dili- 
gence, and  even  the  actual  diversion  of  wa- 
ter from  tlie  natural  stream — all  of  these  acts 
unaccompanied  by  the  beneficial  use  of  the 
water  constitute  but  an  inchoate  right  or 
interest.  And  unless  such  beneficial  use  fol- 
lows the  Interest  thus  acquired  does  not  ripen 
into  an  appropriation,  the  ini'hoate  right  ter- 
minates, and  tlie  water  goes  to  Junior  claim- 
ants who  have  complied  with  all  the  require- 
ments of  law.  Moreover  It  Is  equally  well 
settled  that  in  order  to  give  the  appropriation 
a  priority  dating  from  the  commencement  of 
the  ditch  or  canal  the  beneficial  use  of  the 
water  must  take  place  within  a  reasonable 
time  from  such  date.  What  shall  constitute 
this  reasonable  time  depending  upon  the  facts 
and  circumstances  connected  with  each  par- 
ticular case.  The  425  cubic  feet  of  water 
covered  by  priority  57  clearly  belongs  to  the 
class  of  contingent  or  uncompleted  appro- 
priations. The  question  presented  in  this 
connection  is  therefore  not  one  of  abandon- 
ment, as  that  term  when  employed  In  our  ir- 
rigation law  applies  only  to  completed  appro- 
priations of  water,  and  there  can  be  no  aban- 
donment of  that  which  never  existed.  Hence 
It  would  be  a  mistake  for  us  to  apply  the 
principles  regulating  abandonment  to  the  loss 
by  defendants  of  their  contingent  Interest 
under  priority  57.  If  we  were  dealing  with 
a  completed  appropriation,  the  decree  of  1888 
would  probably  be  as  coimsel  for  defendants 
contends  res  judicata.  It  could  not  be  chal- 
lenged collaterally,  and  as  a  direct  attack 
neither  the  complaint  nor  the  proofs  in  this 
action  would  be  sufficient.  But  the  Integrity 
of  the  decree  of  1888  Is  not  disturbed;  nor 
are  the  facts  upon  which  it  rests  sought  to 
be  reinvestigated.  On  the  contrary,  that  de- 
cree constitutes  the  basis  of  the  present  pro- 
ceeding. When  the  court  conditioned  the 
right  to  the  425  cubic  feet  of  water  upon  the 
application  thereof  to  beneficial  uses  with  due 
diligence,  it  held  such  right  in  suspension. 
The  language  employed  was  equivalent  to 
an  express  declaration  that  in  the  absence  of 
such  diligence  no  appropriation  would  exist, 
and  the  inctioate  Interest  tentatively  recog- 
nized would  terminate.  By  that  decree, 
therefore,  the  existence  or  nouexistence  of  a 
vested  or  completed  interest  in  this  water 
was  left  oi>en  for  future  ascertalmnoit  and 
decision  in  some  appropriate  action  or  pro- 
ceeding. No  objection  Is  made  to  the  form 
of  this  proceeding.  It  is  not  contended  that 
the  judicial  investigation  and  settlement  of 
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tbe  comtlngttit  right  or  Interest  Involved  may 
not  take  place  through  an  Independent  action 
or  salt  In  equity.  Nor,  as  at  present  advised, 
are  ve  disposed  to  find  fault  with  the  pro- 
cedure in  this  respect.  And  the  complaint  in 
onr  Judgment  states  a  cause  of  action. 

We  come  now  to  the  other  branch  of  the 
Inquiry  urged  In  support  of  a  reversal,  viz., 
were  the  averments  of  the  complaint  sustain- 
ed by  the  evidence?  This  Inquiry  may  be 
stated  in  another  form,  vis.,  does  the  evidence 
show  that  defendants  did  not  use  due  dili- 
gence in  completing  their  enlargement  appro- 
priation of  425  cubic  feet  of  water  through 
the  Holmes  ditch  by  application  of  sncb  wa- 
ter to  beneficial  uses  within  a  reasonable 
time?  What  shall  constitute  due  diligence 
and  what  is  a  reasonable  time  depend  of 
course  upon  many  circumstances;  and  one 
adjudication  cannot  be  taken  as  a  test  by 
which  to  determine  these  matters  in  another 
trial,  for  the  reason  that  the  circumstances 
are  never  precisely  the  same  In  both.  The 
record  in  this  case  is  voluminous,  contain- 
ing over  800  folios  of  testimony  alone.  The 
parties  were  given  a  full  and  careful  hear- 
ing. The  court  below  saw  the  witnesses  and 
heard  them  testify ;  and  no  effort  was  spared 
in  the  attempt  to  solve  correctly  the  prob- 
lem of  diligence  so  presented.  The  court 
reached  the  conclusion  that  defendants  had 
applied  to  use  138.06  of  the  423  cubic  feet  of 
water  involved  with  suJHcient  diligence  to 
complete  a  valid  appropriation  thereof  and 
entitle  them  to  retain  the  same.  And  we 
would  not  feel  warranted  In  disturbing  his 
conclusions  by  anything  found  In  the  record. 
Had  the  decree  before  us  been  limited  to  a 
decision  of  the  foregoing  matters,  affirmance 
thereof  would  necessarily  follow  from  the 
views  above  expressed.  But  a  third  subject 
is  strenuously  discussed  In  the  briefs,  and 
was  referred  to  at  the  oral  argument.  Not 
only  does  this  decree  determine  the  questions 
presented  by  the  pleadings  and  the  matters 
in  controversy  as  between  plaintlfte  and  de- 
fendants, but  It  also  undertakes  to  adjudi- 
cate a  subject  not  so  Involved.  After  decid- 
ing that  plaintiffs  were  entitled  to  the  relief 
sought  as  against  defendants,  the  court  pro- 
ceeded to  consider  and  fix  the  status  of  de- 
fendants as  among  themselves.  The  contro- 
versy did  not  involve  an  apportionment  or 
distribution  of  the  water  In  the  Holmes  ditch 
between  tbe  different  consumers  taking  there- 
from. When  It  was  decided  that  defendants 
were  entitled  to  only  138.08  cubic  feet  out  of 
tlie  contingent  allowance  of  425  cubic  feet 
of  water,  and  that  plaintiffs  could  hold  the 
remainder,  tbe  Issues  presented  were  prac- 
tically determined.  And  when  the  court  pro- 
ceeded to  partition  this  138.08  cubic  feet,  to- 
gether with  the  original  100  cubic  feet  allow- 
ed under  priority  35,  among  the  defendants, 
he  was  exceeding  the  sco{>e  of  those  issues, 
and  his  action  was  erroneous.  Defendants 
were  coBBumers  through  the  Holmes  ditch. 


Plaintiffs  were  consumers  through  other 
ditches,  and  had  nothing  to  do  with  the 
Holmes  ditch.  They  had  no  Interest  in  the 
238.08  cubic  feet  awarded  that  ditch,  and  it 
was  a  matter  of  no  consequence  to  them  bow 
the  water  was  divided-  among  the  consumers 
therefi'om.  The  ratio  of  such  distribution 
was  a  subject  of  regulation,  and  might  be  a 
subject  of  dispute  among  defendants  them- 
selves ;  but  defendants  neither  asked  for  nor 
sought  in  this  action  any  such  partition  or 
apportionment  The  fact  that  Curry  made 
no  defense  and  took  no  appeal  cannot  affect 
the  rights  of  his  codefendants.  The  court 
properly  received  evidence  showing  the  quan- 
tity of  land  each  of  the  defendants  had 
brought  under  cultivation,  and  how  much 
water  was  required  for  the  same.  But  this 
knowledge  could  only  be  used  In  the  present 
action  for  the  purpose  of  fixing  the  propor- 
tion of  the  425  cubic  feet  of  water  that  had 
failed  to  ripen  into  a  valid  appropriation  and 
thus  had  become  subject  to  use  by  plahitlffs. 

In  80  far,  therefore,  as  the  presorit  decree 
apportions  the  water  from  the  Holmes  ditch 
among  defendants,  the  same  is  erroneous.  It 
must  be  reversed  and  remanded,  with  direc- 
tions to  the  court  below  for  re-entry  with  this 
feature  eliminated.  And  the  parties  will 
bear  their,  own  costs  in  this  court  respective- 
ly. 

Reversed  and  remanded,- with  directions. 


STEELE,  C. 
cur. 


J.,  and  MAXWELL,  J.,  con-; 


CENTRAL  SAVINGS  BANK  v.  SMITH  et  al. 
(Supreme  Court  of  Colorado.     April  6,  1908.) 

1.  CoBPOBATTows— Stock— Transfeb  —  Fail- 
ure TO  Record — Effect. 

Under  the  express  terms  of  Mills'  Ann.  St. 

Rev.  Supp.  f  508.  a  transfer  of  coriiorate  stock 

not  recorded  on  the  corporate  boolts  is  a  nullity. 

(Ed.  Note.— For  ra-ses  in  point,  see  Cent.  Die. 

vol.  12,  Corporations,   §S   479-482.] 

2.  Saue — Corporation's    Failure   to    Keep 
Pbopeb  Books— Effect. 

That  a  corporation  fails  to  keep  a  proper 
book  in  which  to  record  stock  transfers  does  not 
excuse  a  transferee  from  making  a  bona  fide 
effort  to  have  the  stock  trnnaferred.  under  Mills' 
Ann.  St.  Rev.  Supp.  {  508,  making  transfers 
invalid  where  not  so  recorded. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  12,  Corporations,  g$  479,  485.] 

3.  Same— Pledge— Consideration. 

An  extension  of  time  for  payment  of  a  debt 
is  BuBicient  consideration  for  pledge  of  corpo- 
rate stock  as  security  for  the  debt. 

4.  Same— Transfer    of    Stock— Futile    At- 
tempt TO  Have  Recorded— Effect. 

A  transferee  of  corporate  stock  having  done 
everything  in  its  power  to  have  the  transfer 
recorded  in  the  corporation's  books  immediately 
upon  assignment,  the  transfer  is  valid,  though 
not  recorded,  because  of  the  corporation's  fail- 
ure to  keep  a  boolt  for  that  purpose,  under 
Mills'  Ann.  St.  Rev.  Supp.  S  .TO8,  requiring  cor- 
poratiooa  to  keep  such  books,  and  making  in- 
valid  transfers  not   recorded. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  12,  Corporations,  {  485.] 
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6.  Sauk— BioBT  to  Skll  Stock. 

Until  a  corporation  is  dissolved  the  shares 
have  the  same  cnaracteristics  as  any  other  prop- 
erty, and  the  right  of  sale  is  an  incident  to  its 
ownership,  a  stock  certificate  beinc  a  contina* 
ing  affirmation  by  the  corporation  of  the  own- 
ership of  the  stockholder,  and  his  power  over 
the  stock,  until  it  is  withdrawn  in  some  man- 
ner recognised  tv  law. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  12,  Corporations,  SS  4^-469.] 

6.  SAUX  —  STOCKHOLDKB'B     IltDKBTSDRESS     TO 

OoBPOBATiON— Effect. 

That  a  stockholder  Is  indebted  to  a  cor- 
poration does  not  prohibit  the  sale  of  the 
stock,  because  the  corporation  has  no  lien  upon 
its  shares  which  it  can  assert  against  its  stock- 
holders, restraining  a  free  alienation. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  12,  Corporations,  {{  408,  609-614.] 

7.  Same— Rights  or  Tsansfebee. 

That  the  transferee  of  corporate  stock 
knew  that  suit  was  pending  for  the  appoint- 
ment of  a  receiver  and  dissolution  of  the  cor- 
poration, and  to  require  the  transferrer  to  ac- 
count for  property  alleged  to  have  been  wrong- 
fully appropriated,  did  not  prevent  it  from  pur- 
chasing the  stock  free  from  all  equities  be- 
tween the  transferrer  and  another  stockholder, 
or  the  corporation. 

Appeal  from  District  Oonrt,  City  and  Ooim> 
t7  of  Denver;  F.  T.  Johnson,  Judge. 

Action  by  Arthur  K.  Smith  and  another 
against  J.  R.  Ward  and  another,  Central  Sav- 
ings Bank  intervening.  From  a  Judgment  for 
plainturs,  intervener  appeals.  Reversed  and 
remanded. 

A.  J.  Rising  and  S.  B.  Marshall,  for  ap- 
pellant Richard  McKnight  and  Elliott  ft 
Bardwell,  for  appellees. 

BAILET,  J.  The  J.  B.  Ward  Auction  Com- 
pany was  a  corporation,  the  capital  stock  of 
which  was  $10,000,  divided  into  10,000  shares. 
Of  these  shares  J.  R.  Ward  owned  4,990,  Ar^ 
thur  K.  Smith  owned  4,909,  and  Alice  M. 
Smith  and  Hattle  AL  Ward  1  share  each. 
These  four  stockholders  constituted  the  board 
of  directors.  Appellees  Instituted  an  action 
in  the  district  court  of  Arapahoe  county 
against  the  two  Wards  and  the  corporation 
for  the  appointment  of  a  receiver,  the  wind- 
In;  up  of  the  afTairs  of  the  company,  to  re- 
quire the  defendants  to  account  for  moneys 
and  goods  alleged  to  have  been  wrongfully 
appropriated  by  them,  and  for  the  dissolution 
of  the  corporation  and  the  distribution  of  the 
proceeds  between  the  parties.  In  this  ac- 
tion a  receiver  was  appointed  on  the  24th  day 
of  November,  1902.  On  February  20,  1903, 
judgment  was  rendered  dissolving  the  corpo- 
ration, and  it  was  found  that  J.  R.  Ward  was 
Indebted  to  the  corporation  in  the  sum  of 
$833.02,  which  he  was  ordered  to  pay  to  the 
receiver.  It  was  also  adjudged  tliat,  in  the 
event  of  his  failing  or  refusing  to  pay  such 
snm  to  the  receiver,  the  receiver  should  pay 
to  the  plaintiff  Arthur  K.  Smith,  out  of  any 
sums  remaining  in  his  hands  for  final  distri- 
bution, the  sum  of  $833.02,  and  make  equal 
distribution  of  tlie  bAance  between  Smith 
and  Ward.    On  the  3d  of  March,  1003,  the 


atq)ellant,  by  leave  of  oonrt,  filed  a  petition 
of  intervention,  in  which  it  was  contended 
that  on  the  8th  day  of  December,  1902,  J.  R. 
Ward  assigned  all  of  Us  stock  to  the  inter- 
vener as  collateral  security  to  secure  the  pay- 
ment of  $1,554  which  Ward  owed  the  inter- 
vener and  that  the  Intervener,  being  the  own- 
er of  the  stock,  was  entitled  to  the  amount 
to  which  Ward  would  be  entitled  upon  the 
final  distribution,  without  any  deduction  from 
such  smn  on  account  of  Ward's  indebtednesi 
to  the  corporation.  Arthur  E^  Smith  answer- 
ed this  petition,  denying  that  the  assignment 
was  made  upon  the  8th  oC  December,  and 
averring  that  it  was  made  upon  the  3d  day 
of  July,  1902,  that  the  assignment  was  vcrfd, 
for  the  reason  that  the  sto(A  had  not  been 
transferred  upon  the  books  of  the  company, 
and  alleging  that  upon  the  8th  day  of  Deoent- 
ber,  1902,  the  intervener  had  knowledge  of 
the  action  which  was  then  pending  for  the 
appointment  of  a  receiver  and  the  dissolution 
of  the  corporation,  and  that  intervener  was 
not  entitled  to  any  of  the  funds  of  the  corpo- 
ration until  the  Indebtedness  of  Ward  to  the 
company  had  been  paid.  To  this  a  r^llca> 
tion  was  filed,  and,  upon  the  trial,  it  waa 
shown  that  on  the  5th  day  of  Jnly  2,000 
shares  of  the  Ward  stodc  were  Indorsed  and 
transferred  to  the  Intervener ;  that  no  effort 
was  made  at  that  time  by  the  intervene'  to 
have  the  sto<^  transferred  upon  the  books  of 
the  company,  and  on  December  8th  of  the 
same  year  certificates  amounting  to  2,099 
shares  were  assigned  to  the  Intervener.  At 
that  time  the  Intervener  sent  a  letter  to  the 
corporation,  requesting  that  all  certificates 
which  had  theretofore  been  assigned  to  the 
intervener  be  transferred  upon  the  books  of 
the  company.  The  corporation  acknowledged 
the  receipt  of  this  letter.  It  Is  also  shown 
that  the  corporation  failed  to  keep  a  stock 
register  such  as  la  required  by  statute,  and 
that  the  Intervener  had  notice  of  the  appoint* 
meat  of  the  receiver  previous  to  the  8th  day 
of  December,  and  had  full  knowledge  of  the 
proceedings  wherein  such  receiver  waa  ap- 
pointed. At  the  trial  upon  the  plea  of  in- 
terval tlm,  the  court  rendered  Judgment  in 
favor  of  the  plaintiffs  and  against  the  Inter- 
vener, from  which  Judgment  the  intervener 
appeals. 

The  appellees  contend  that  the  Judgment  of 
the  district  court  was  correct,  for  the  reason 
that  the  assignment  of  the  stock  made  in 
July  was  a  nullity  because  of  the  failure  to 
have  the  transfer  made  upon  the  boaika  of  the 
company  as  required  by  stetute  (sectlMi  OOS, 
Mills'  Ann.  St  Rev.  Supp.).  This  is  true  aa  to 
the  assignment  of  the  first  2,000  shares.  In 
answer  to  this  the  Intervener  contends  that 
It  was  excused  from  having  the  transfa 
made  iq)on  the  books  of  the  company,  fmr  the 
reason  that  aav  effort  upon  ite  part  to  liave 
the  stock  transferred  would  have  been  idle, 
because  the  c<»poration  had  neglected  to  keep 
a  hook  sacb  as  U  repaired  by  the  statute 
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wherein  snch  transfer  could  be  noted.  Weber 
V.  Bullock,  19  Colo.  214,  35  Pac.  183,  Is  cited 
as  an  authority  for  the  proposition  that  a 
compliance  'with  the  requirements  of  the  stat- 
ute essential  to  the  transfer  of  the  legal  title 
of  the  stock  Is  not  necessary  when  It  appears 
that  the  assignment  was  made  In  good  faith 
on  valuable  consideration,  and  •where  the  as- 
signee has  done  all  in  his  power  to  comply 
with  the  requirements  of  the  statute,  and  Is 
prevented  from  obtaining  such  transfer  as 
the  law  requires  by  tlie  fault  of  others.  But 
this  Is  not  In  point  In  this  case,  so  far  as  the 
assignment  of  the  stock  made  In  July  Is  con- 
cerned, for  the  reason  that  the  asalg^nee  made 
no  effort  to  have  It  transferred  upon  the 
books  of  the  company.  The  assertion  Is  made 
that,  because  it  appears  that  the  corporation 
failed  to  keep  a  i)roper  book  In  which  to  re- 
cord the  transfers  of  stock,  any  effort  made 
on  behalf  of  the  assignee  would  have  been 
useless.  This  would  not  excuse  the  interven- 
er from  making  a  bona  flde  effort  to  have  the 
stock  transferred.  At  the  time  of  the  assign- 
ment of  the  2,999  shares  in  December,  the  In- 
tervener did  everything  in  Its  power  to  have 
the  stock  transferred  upon  the  books  of  the 
company,  and  proper  transfer  was  not  made, 
because  of  the  failure  of  the  corporation  to 
keep  such  books,  and  through  no  fault  of  the 
as.signee.  The  plaintiffs  contend  that  this 
second  assignment  was  not  made  In  good 
faith,  but  was  brought  alwut  solely  because 
of  the  failure  of  the  bank  to  have  the  assign- 
ment made  In  July  noted  upon  the  books  of 
the  company,  and  that  the  assignee,  having 
failed  to  have  the  stock  transferred  In  com- 
pliance with  the  statute,  could  not  by  making 
a  retransfer  In  December  revive  the  assign- 
ment made  in  July  so  that  it  might  be  ef- 
fective. This  may  be  true,  but  it  only  refers 
to  the  2.000  shares  which  were  assigned  In 
July.  The  2,999  shares  which  were  assigned 
for  the  first  time  in  December  rest  upon  en- 
tirely different  conditions.  The  defendant 
Ward  was  indebted  to  the  intervener  In  the 
sum  of  something  more  than  fl,500,  which 
upon  the  8th  day  of  December  was  past  dae, 
and  which  at  his  request  the  Intervener  al- 
lowed to  be  extended  "until  the  receiver  mat- 
ter should  be  straightened  out."  The  exten- 
sion of  the  time  of  the  payment  of  the  Indebt- 
edness was  a  sufficient  consideration  for  the 
assignment  of  the  2,999  shares  of  stock.  The 
assignee  having  immediately  done  eyerytbing 
In  its  power  to  have  the  transfer  made  upon 
the  books  of  the  company,  the  transfer  was 
valid,  unless  It  was  affected  by  the  action 
then  pending,  of  which  the  assignee  bad  no- 
tice, for  the  dissolution  of  the  corporation. 

Plaintiffs  contend  that,  upon  the  dissolution 
of  the  corporation,  the  assets  belonged  to  the 
stockholders,  subject  to  the  payment  of  the 
corporate  debts,  and  the  Interest  of  each 
stockholder  was  a  mere  chose  In  action,  and 
any  transfer  of  that  interest,  whether  by  a 
transfer  of  the  certificates  of  stock  or  other- 
wise, vested  in  the  transferee  only  such  rights 


as  the  stockholder  had,  and  the  transferee 
took  subject  to  all  equities  between  the  stock- 
holder and  the  corporation — citing  2  Thomp- 
son on  Corporations,  H  2308,  2318 ;  James  v. 
Woodruff,  10  Paige  (N.  Y.)  541;  Nathan  v. 
Whltloek,  9  Paige  (N.  T.)  152;  2  Waterman 
on  Corporations,  184;  1  Morowltz  on  Corpo- 
rations, i  168;  1  Thompson  on  Corporations, 
§  1074.  And,  also,  that  one  who  acquires  au 
interest  in  personal  property  during  the  pend- 
ency of  a  suit  concerning  the  same,  with  ac- 
tual or  constructive  notice  of  the  pendency  of 
such  suit,  takes  such  Interest  subject  to  what- 
ever Judgment  may  be  finally  entered  and 
acquires  no  better  title  than  his  assignor  had 
—citing  21  Am.  &  Eng.  Enc.  (2d  Bd.)  595, 
Mechanics'  Bank  of  Alexandria  v.  Seton,  1 
Pet.  (U.  S.)  299,  7  L.  Ed.  152,  and  other  cas- 
es, some  of  which  will  be  hereafter  noticed. 
The  answer  to  the  first  proposition  seems  to 
be  that  at  the  time  of  the  assignment  of  the 
stock  the  corporation  was  hot  dissolved.  Un- 
til the  dissolution  of  the  corporation,  the 
shares  have  the  same  characteristics  as  any 
other  property,  and  the  right  of  sale  is  an  in- 
cident to  Its  ownership.  The  general  rule  is 
that  "every  owner  of  corporate  shares  has 
the  same  uncontrollable  right  to  alien  them, 
which  attaches  to  the  ownership  of  any  oth- 
er species  of  property."  10  Cyc.  577.  The 
mere  fact  that  the  owner  of  the  stock  Is  In- 
debted to  the  corporation  does  not  prohibit 
the  sale  of  the  stock,  because  the  corporation 
has  no  lien  upon  Its  shares  which  it  can  as- 
sert against  its  stockholder,  restraining  a  free 
alienation  of  them.  2  Cook  on  Corporations 
(4th  Ed.)  520;  10  Cyc.  580;  Boone  on  Corpo- 
rations, 124.  The  corporation,  having  issued 
the  stock  certificates,  afllrms  and  advertises 
to  the  world  that  the  person  to  whom  they  are 
Issued  is  entitled  to  the  stock.  It  holds  out 
to  any  one  who  may  deal  In  good  faith  with 
the  persons  named  In  the  certificate  that  he  is 
an  owner  and  has  capacity  to  transfer  the 
shares,  and  this  certificate  Is  a  continuing  af- 
firmation of  the  ownership  of  the  stockholder 
and  his  power  over  the  stock,  until  it  is 
withdrawn  in  some  manner  recognized  by  law. 
Holbrook  v.  N.  J.  Zinc  Co.,  57  N.  Y.  616.  If 
the  corporation  had  desired  to  prevent  the 
alienation  of  its  stock,  and  defendant  desired 
to  have  the  stock  holden  to  secure  the  indebt- 
edness of  Ward  to  the  corporation,  it  should 
by  some  means  known  to  the  law  have  re- 
strained or  prohibited  its  transfer,  or  should 
have  caused  the  stock  to  be  surrendered  to 
the  receiver  or  placed  in  the  custody  of  the 
court,  so  that  it  might  not  be  transferred,  and 
the  rights  of  third  parties  become  Involved, 
but,  it  is  said,  the  Intervener,  having  had  no- 
tice of  the  pendency  of  the  suit  wherein  a  dis- 
solution of  the  corporation  and  the  division  of 
the  assets  was  sought,  took  the  stock  sub- 
ject to  all  of  the  equities  existing  between  the 
stockholder  and  the  corporation.  A  number 
of  authorities  were  cited  in  support  of  this 
proposition,  but,  as  we  view  it,  none  of  them 
are  In  point    Mechanics'  Bank  of  Alexandria 
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v.  Seton.  1  F«t.  (U.  S.)  299,  7  L.  Ed.  152,  Is 
cited  as  an  authority  for  tlie  doctrine  that  the 
court  is  not  bound  to  take  notice  of  any  Inter- 
est acquired  in  the  subject-matter  of  the  suit 
pending  the  dispute.  The  case  is  not  in  point. 
There  one  'Lynn  was  the  holder  of  certain 
stock  in  the  bank.  He  held  It  as  trustee.  The 
bank  Imew  of  this  fact,  yet  attempted  to  hold 
the  stock  as  security  for  an  indebtedness  due 
from  him  to  the  bank.  The  court  held  that 
the  bank  had  actual  notice  that  the  stock  was 
held  In  trust,  that  it  was  not  the  personal 
property  of  the  stockholder,  and  that  this 
could  not  be  done.  Phelps  t.  Elliott  (C.  C.) 
35  Fed.  455,  Hackley's  Executors  ▼.  Swlgert, 
5  B.  Mon.  (Ky.)  86,  41  Am.  Dec.  256,  Crom- 
well V.  Clay,  1  Dana  (Ky.)  578,  25  Am.  Dec. 
165,  and  Meuz  t.  Anthony,  11  Ark.  411,  52 
Am.  Dec.  274,  are  cited  as  authority  for  the 
contention  of  appellees,  but  in  those  cases  the 
property  was  In  the  actual  custody  of  the 
court  at  the  time  of  the  purchase.  It  had 
been  taken  from  the  possession  of  the  debtor 
and  sequestered  for  the  purpose  of  paying  his 
debts.  The  court  held  that,  under  such  cir- 
cumstances, the  purchaser  takes  nothing  by 
his  contract,  not  even  in  a  case  where  he  pays 
full  value  and  has  no  actual  notice  of  the 
pendency  of  the  suit.  Cases  of  this  character 
cannot  have  any  bearing  upon  the  principle 
here  involved,  because  there  the  court  had 
done  everything  within  Its  power  to  prevent 
the  sale  of  the  property  by  the  debtor.  Here 
the  court  had  done  nothing,  and  the  creditors 
had  endeavored  to  have  nothing  done,  but  the 
stock  was  left  In  the  hands  of  the  debtor  with 
full  right,  so  far  as  the  inspection  of  the  cer- 
tificates would  show,  to  sell  and  barter  the 
same  as  though  no  suit  had  been  pending. 
If  the  intervener  had  inspected  the  complaint 
filed  by  plaintiffs  In  the  suit  for  the  dissolu- 
tion of  the  corporation,  it  would  have  found 
nothing  there  asserting  that  plaintiffs  were 
endeavoring  to  secure  the  stock  owned  by 
Ward.  Neither  would  it  have  found  anything 
expressing  a  desire  upon  the  part  of  the 
plaintiffs  to  interfere  with  the  alienation  of 
that  stock  by  Ward,  nor  that  plaintiffs  or  the 
corporation  desired  to  have  that  stock  held 
for  the  payment  of  any  Indebtedness  which 
Ward  might  owe  the  corporation.  On  the 
other  hand,  "it  may  be  stated  generally  that, 
in  order  that  what  we  term  the  res  lltiglosa 
may  exist,  three  things  must  concur:  First, 
the  property  must  be  of  a  character  to  be  sub- 
ject to  the  rule  lis  pendens ;  second,  the  court 
must  acquire  Jurisdiction  both  of  the  person 
and  the  res ;  and.  third,  the  res  must  be  suf- 
ficiently described  in  the  pleadings.  If  these 
three  things  do  not  occur,  there  Is  no  res 
lltiglosa."  "As  a  general  rule  lis  pendens  is 
in  law  notice  of  any  fact  averred  in  the  plead- 
ings, pertinent  to  the  matter  in  issue  or  the 
relief  sought,  and  of  the  contents  of  exhibits 
filed  and  made  a  part  of  the  pleadings,  or 
proved.  But,  in  order  that  the  notice  may 
attach,  the  property  involved  must  be  so 
.pointed  o.vt  In  the  proceedings,  as  we  have  be- 


fore seen,  as  to  warn  the  public  that  they  in- 
termeddle at  their  peril."  Bennett  on  Lis  Pen- 
dens, §§  91,  92.  In  relation  to  this  matter  of 
notice  of  pending  actions,  Pomeroy,  in  hiii 
work  upon  Equity  Jurisprudence,  after  defin- 
ing the  different  kinds  of  notice,  says  that 
"the  legal  effect  of  actual  or  constructive 
notice,  when  established,  is  exactly  the  same." 
Pomeroy's  Equity  Jurisprudence,  f  594.  And, 
again,  it  Is  said  by  the  same  author :  "Prop- 
er and  specific  allegations  are  a  necessary 
requisite.  Lis  pendens  is  notice  of  everything 
averred  in  the  pleadings  pertinent  to  the  is- 
sue or  to  the  relief  sought,  and  of  the  con- 
tents of  exhibits  filed  and  proved.  In  order 
that  the  notice  may  thus  operate,  the  specific 
property  to  which  the  suit  relates  must  be 
pointed  out  In  the  pleadings  in  such  a  manner 
as  to  call  the  attention  of  all  persons  to  the 
very  thing  and  warn  them  not  to  Intermeddle. 
•  •  *  The  notice  arising  from  a  pending 
suit  does  not  affect  property  not  embraced 
within  the  descriptions  of  the  pleadings ;  nor 
does  Its  operation  extend  beyond  the  prayer 
for  relief."     Id.  §  634. 

Judged  by  this  rule,  there  was  nothing 
In  the  case  for  the  appointment  of  a  receiver 
which  would  prevent  the  Intervener  from 
purchasing  the  stock,  and  taking  it  free  from 
all  equities  existing  between  defendant  Ward 
and  the  plaintiff  or  the  corporation.  Upon 
this  subject  it  is  said  by  the  chancellor  In 
Green  v.  Slayter,  4  Johns.  Ch.  <N.  Y.)  38: 
"I>am  not  for  carrying  the  doctrine  of  lis 
pendens  to  the  length  of  not  only  raising  a 
notice  by  construction  suflicient  to  charge  a 
party,  but  of  also  extending  the  objects  of 
the  bill  by  construction,  in  order  to  support 
the  notice."  Even  though  the  action  bad 
been  brought  for  the  purxwse  of  obtaining 
title  and  possession  of  this  stock  or  of  having 
a  Hen  declared  against  it,  it  is  doubtful 
whether  the  stock  could  be  holden  by  the 
plaintiffs  or  the  corporation  as  against  the 
assignee.  "It  has  been  said  that  a  purchaser 
of  certificates  of  stock  is  not  chargeable 
with  constructive  notice  that  a  suit  is  pend- 
ing In  which  his  vendor  Is  defendant,  and  the 
plaintiff  Is  endeavoring  to  obtain  possession 
and  title  to  the  stock  which  the  purchaser  is 
buying."  Cook  on  Law  of  Stock  and  Stock- 
holders, 3G2.  In  suits  affecting  the  title  to 
shares  of  stock,  "after  judgment  has  been 
obtained  and  the  decree  of  the  court  execut- 
ed, any  subsequent  transfer  of  the  certifi- 
cates by  the  defendant  is  null  and  may  be 
disregarded  by  the  plaintiff  and  by  the  corpo- 
ration. But,  while  the  suit  is  pending,  the 
defendant  may  transfer  the  certificates,  and 
the  bona  fide  transferee  takes  good  title  to 
the  stock.  The  latter  is  not  affected  or 
bound  to  take  notice  of  a  lis  pendens  In  that 
suit."  Cook  on  the  Law  of  Stock  and  Stock- 
holders, i  361.  "A  purchaser  of  certificates 
of  stock  is  not  chargeable  with  constructive 
notice  that  a  suit  Is  pending  In  which  his 
vendor  Is  defendant  and  the  plaintiff  is  en- 
deavoring to  obtain  possession  and  title  ^o 
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the  stock  which  the  purchaser  la  buying. 
The  doctrine  of  lis  pendens  has  no  applica- 
tion to  sales  of  shares  of  stock.  The  pur- 
chaser is  bound  to  know  that  a  judgment  or 
decree  bos  been  rendered  and  executed,  af- 
fecting the  certificates  he  is  buying,  if  such 
a  judgment  or  decree  exists,  but  he  is  not 
bound  to  know  that  a  suit  is  pending  in 
which  Judgment  has  not  yet  been  roidered." 
Id.  {  362.  Along  the  same  line  it  Is  said: 
"Since  the  decision  of  the  case  of  McNeil  y. 
Tenth  Nat  Bonk,  above  cited,  40  N.  Y.  326, 
7  Am.  Rep.  341,  certlflcatea  of  8to<^  with 
blank  assignments  and  powers  of  attorney 
attached  must  be  nearly  as  negotiable  as 
commercial  paper.  The  doctrine  of  constmct- 
Ive  notice  by  lis  pendens  bas  never  yet  been 
applied  to  such  property.  This  doctrine  must 
-have  its  limitations.  It  could  not  be  applied 
to  ordinary  commercial  paper,  nor  to  bills 
of  lading,  nor  to  government  or  corporate 
bonds  payable  to  bearer.  Indeed,  I  do  not 
find  that  it  has  ever  been  applied,  and  I  do 
not  think  It  ought  to  be  applied,  to  any  of 
the  articles  of  ordinary  commerce.  Public 
policy  does  not  require  that  it  should  be  thus 
applied.  On  the  contrary,  its  application  to 
«nch  property  would  work  great  mischief  and 
lead  to  great  embarrassment"  Leitch  et  al. 
v.  Wells,  48  N.  Y.  613.  "One  of  the  leading 
principles  upon  which  the  doctrine  of  Ha  pen- 
dens is  founded  is  that  the  specific  property 
must  be  so  pointed  out  by  the  proceedings  as 
to  warn  the  whole  world  that  they  intermed- 
dle with  it  at  their  peril.  Th^e  must,  there- 
fore, be  something  in  the  pleadings  •  •  • 
•t  the  date  of  the  purchase  to  direct  the  pur- 
chaser's attention  to  the  property  as  the  iden- 
tical thing  which  is  the  subject  of  the  litiga- 
tion." Wade  on  Law  of  Notice,  |  351.  In 
order  to  make  the  doctrine  of  Us  pendens  ap- 
plicable, "the  property  upon  which  the  lis 
pendens  is  to  operate  must  be  so  identified  in 
the  action  as  to  notify  all  who  may  subse- 
quently become  interested  in  the  estate  that 
there  is  an  action  pending  which  may  or 
win  affect  it  and  that,  if  they  become  inter- 
ested in  It  they  do  so  at  their  peril;  that  is, 
it  must  be  sufficiently  certain  to  give  it  the 
means  of  distinct  and  Intelligible  informa- 
tion of  the  matter  to  which  It  relates."  1 
Herman  on  Estoppel  and  Res  Adjudlcata, 
J89.  "While  the  doctrine  (of  Us  pendens)  in 
general  applies  to  all  equitable  suits  in  which 
the  subject-matter  is  land,  or  any  estate  or 
Interest  therein,  the  proposition  is  equally 
true  and  general  that  It  does  not  extend  to 
ordinary  suits  concerning  personal  property, 
goods,  and  chattels,  security,  or  money."  2 
Pomeroy's  Equity  Jurisprudence,  }  636.  "It 
Is  well  settled  that  the  doctrine  of  con.struct- 
Ive  notice  from  Us  pendens  does  not  embrace 
suits  concerning  negotiable  Instruments  or 
jnoneys,  so  as  to  affect  the  title  of  a  trans- 
feree for  value  in  good  faith  during  the  pend- 
ancy of  the  action,  even  when  the  transfer 


was  made  in  direct  violation  of  an  injunc- 
tion, so  that  the  endorser  or  assignor  would 
be  punishable  for  the  contempt"    Id. 

Oar  attention  has  been  called  to  no  case 
or  authority,  and  we  have  not  succeeded  In 
finding  any,  which  holds  that  the  assignee 
of  corporate  stock  to  whom  the  stock  was  as- 
signed during  the  pendency  of  an  action  to 
dissolve  the  corporation  took  the  stock  sub- 
ject to  any  indebtedness  existing  in  favor  of 
the  corporation  and  against  the  original 
stockholder,  while  there  are  many  authori- 
ties which  bold  tliat  the  stock  may  not  be 
transferred  after  dissolution,  that  any  at- 
tempted  transfer  amounts  only  to  an  equita- 
ble assignment  and  is  subject  to  the  equi- 
ties existing  between  the  corporation  and 
the  stockholder.  It  seems  to  be  the  estab- 
lished doctrine  that  "a  sliareholder  in  a  cor- 
poration has  an  Interest  In  proportion  to  the 
amount  of  his  stock  in  all  the  corporate 
property,  and  has  a  right  to  share  in  any 
surplus  of  profits  arising  from  its  use  and 
employment  in  the  business  of  the  company; 
and  this  right  does  not  depend  upon  the  time 
when  he  became  a  shareholder,  but  attaches 
whenever  he  acquires  the  stock,  and  enti- 
tles him  to  all  subsequent  dividends."  10 
Cyc.  557.  And:  "Upon  the  dissolution  of  a 
corporation  all  Its  property,  both  personal 
and  real,  is  to  be  used  in  paying  the  debts 
of  the  corporation,  and,  after  the  debts  are 
paid,  the  remainder  Is  to  be  distributed 
among  the  stockholders."  2  Cook  on  Corpo- 
rations (4th  Ed.)  641.  "In  this  respect  the 
rights  of  a  pledgee  of  shares  of  the  capital 
stock  appear  to  be  the  same  as  that  of  an 
actual  grantee."  10  Cyc.  638.  From  the 
foregoing,  we  conclude  that  the  intervener 
takes  nothing  by  reason  of  the  attempted  as- 
signment of  2,000  shares  upon  the  5th  of  Ju- 
ly, for  the  reason  that  the  same  were  not 
transferred  upon  the  bo(du  of  the  company 
pursuant  to  the  statute.  Aa  to  the  2,999 
shares  assigned  to  it  In  December,  and  of 
which  assignment  the  corporation  had  due 
and  timely  notice,  and  the  intervener  did 
everything  within  its  power  to  have  the  same 
transferred  upon  the  books  of  the  company, 
we  determine  that  the  Intervener  takes  such 
stock  free  from  any  Indebtedness  existing  in 
favor  of  the  corporation  and  against  Ward, 
and  that  it  is  entitled  to  a  pro  rata  share  of 
the  assets  of  the  corporation  after  the  pay- 
ment of  the  company's  debts  and  the  expense 
Incurred  in  the  matter  of  the  receivership 
and  dissolution  of  the  corporation. 

The  judgment  of  the  district  court  will 
therefore  be  reversed,  and  the  cause  remand- 
ed, with  instructions  that,  if  any  further  pro- 
ceedings are  had  in  this  matter,  they  shall 
be  in  harmony  with  the  views  herein  ex- 
pressed. 

Reversed  and  remanded. 

STEELE,  0.  Jh  and  GODDARO,  J.,  con- 
cur. 
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BOARD  OF  COM'RS  OF  LAKE  COUNTT  v. 
SCHRADSKY. 

(Supreme  Court  of  Colorado.     April  6,  1908.) 

1.  Mandamus— Subjects  of  Relief— Acts  of 
Public  Boards— Ij:vt  of  Taxes  fob  Pay- 
ment OF  Judomerts. 

Unless  forbidden  by  statute,  mandamus  will 

lie   under   proper  circumstances    to   compel    the 

levy  of  taxes  to  pay  judgments  against  a  county. 
[Ed.  Note.^For  cases  in  point,  see  CenL  Dig. 

vol.  33,  Mandamus,  §§  243-248.] 

Z  Sake. 

The  funding  bond  act  of  1899  (3  Mills'  Ann. 
St.  Rev.  Supp.  i  780a  et  seq.)  authorizes  the 
board  of  county  commissioners  to  issue  bonds 
in  satisfoction  of  a  judgment  against  the  county, 
to  be  exchanged  dollar  for  dollar  for  the  judg- 
ment and  interest,  if  acceptable  to  the  judgment 
owner,  or,  if  not  so  acceptable,  to  be  sold  and  the 
proceeids  therefrom  applied  on  the  judgment  and 
interest.  The  statute  is  not  made  exclusive, 
and  it  does  not  prohibit  resort  to  any  le^al 
remedy  theretofore  existing  for  the  collection 
of  such  judgments.  Held,  that  the  act  does 
not  forbid  mandamus  to  compel  the  levy  of  tax- 
es to  pay  a  judgment  against  a  county;  its 
purpose  being  to  furnish  the  county  with  addi- 
tional means  to  raise  funds  to  pay  such  judg- 
ments, and  not  to  forbid  legal  remedies  previous- 
ly existing. 

3.  Election  of  Remedies— Acts  Constitu- 
ting Election. 

A  judgment  was  obtained  on  interest  cou- 

eons  attached  to  certain  outstanding  county 
ands,  issued  pursuant  to  a  funding  statute 
similar  to  the  act  of  1899  (Mills'  Ann.  St.  Rev. 
Supp.  i  780a),  for  the  purpose  of  paying  an- 
other judgment  against  the  county  rendered  pre- 
vious to  such  funding  process.  Both  funding 
statutes  provided  for  the  levy  of  a  tax  annually 
to  pay  the  interest  on  bonds  issued  thereunder. 
Held,  that  the  owner  of  the  interest  coupons 
by  obtaining  judgment  thereon  did  not  make  an 
election  of  remedies  so  that  she  cannot  compel 
the  levy  of  a  tax  to  pay  such  judgment,  though 
she  might  have  enforced  such  levy  to  pay  the 
interest  coupons. 

4.  Mandamus— Nature  in  Generai^-Discre- 
TioN  AS  to  Grant  of  Writ. 

Petitioner  brought  mandamus  to  compel  the 
board  of  county  commissioners  to  levy  a  tax 
to  pay  her  judgment  against  the  county.  The 
answer  showed  the  county  to  have  a  total  of 
debts  and  current  expenses  amounting  to  13% 
per  cent,  of  its  assessed  valuation.  More  than 
three-fourths  of  such  indebtedness  was  repre- 
sented by  funding  bonds,  the  payment  of  which 
might  have  extended  over  a  period  of  20  years. 
Held  that,  though  the  indebtedness  was  large, 
the  court  did  not,  because  of  the  county's  bank- 
ruptcy, greatly  abuse  its  discretion  in  grant- 
ing the  relief  prayed  for. 

5.  Same. 

The  grant  of  the  writ  of  mandamus  rests 
to  a  considerable  extent  in  the  sound  discretion 
of  the  court,  subject  to  well-settled  principles 
established  by  the  courts  or  fixed  by  legislative 
enactment. 

(Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  33,  Mandamus,  {  5.] 

Error  to  District  Court,  City  and  County  of 
Denver;  John  I.  Mullins,  Judge. 

Mandamus  by  Frieda  Schradsky  against 
the  board  of  county  commissioners  of  Lake 
county  to  compel  it  to  levy  a  tax  sufficient 
for  the  payment  of  ber  judgment  against  the 
county.  From  a  judgment  for  relator,  de- 
fendant brings  error.    Affirmed. 


Charles  Cavender  and  James  Glynn,  toe 
plaintiff  in  error. 

HELM;  J.  The  judgment  under  considera- 
tion was  in  mandamus  compelling  plaintUC 
In  error  to  levy  a  tax  sufficient  for  the  pay- 
ment of  another  Judgment  previously  entered 
against  Lake  county  for  $11,404.75.  To  the 
petition  filed  in  this  case  an  answer  was  in- 
terposed. To  that  answer  petitioner  demur- 
red generally.  This  demurrer  was  sustained, 
and,  as  plaintiffs  In  error  declined  to  amend, 
the  present  judgment  was  entered  requiring 
them  to  make  the  tax  levy. 

It  Is  contended  that  the  court  below  erred 
because:  (1)  The  funding  bond  act  of  1899 
(3  Mills'  Ann.  St.  Rev.  Supp.  {  780a  et  seq.) 
furnishes  the  exclusive  method  for  paying 
such  judgments,  and  mandamus  can  no  long- 
er be  Invoked;  and  (2)  because  the  answer  to 
which  the  demurrer  was  sustained  shows  that 
the  county  was  virtually  bankrupt,  and  owing 
to  such  financial  condition  this  sort  of  relief 
should  not  have  been  given.  Unless  forbid- 
den by  statute,  mandamus  lies  in  this  state 
under  proper  circumstances  to  compel  the 
levy  of  taxes  to  pay  judgments  against  a 
county.  Stoddard,  Treas.,  v.  Benton,  6  Colo. 
517.  Hence  the  first  of  these  objections  Is 
necessarily  limited  to  the  statute  referred  to. 
This  statute  authorizes  the  board  of  county 
commissioners  to  issue  bonds  in  satisfaction 
of  such  judgments.  These  bonds  are  to  be 
exchanged  dollar  for  dollar  for  the  Judgment 
and  interest,  if  acceptable  to  the  Judgment 
owner;  or,  if  not,  then  they  are  to  be  sold, 
and  from  the  proceeds  realized  the  Judgment 
and  interest  are  to  be  paid.  There  is  no  ex- 
press legislative  declaration  making  the  stat- 
ute exclusive,  or  prohibiting  resort  to  any 
legal  remedy  theretofore  existing  for  the  col- 
lection of  these  Judgments.  Nor  does  the  act 
contain  any  language  from  which  such  a  con- 
clusion can  be  fairly  deduced.  On  the  con- 
trary, the  purpose  of  the  act  is  evidently  to 
furnish  the  county  officials  named  with  addi- 
tional means  for  paying  such  Judgments,  or 
raising  the  funds  with  which  to  pay  them. 
The  statute  is  intended  to  avoid  the  necessity 
for  resort  to  mandamus,  or  to  any  other  le- 
gal remedy  against  the  county.  But  the 
judgment  for  the  payment  of  which  the  writ 
of  mandamus  issued  in  this  case  was  obtain- 
ed on  Interest  coupons  attached  to  certain 
outstanding  bonds  of  Lake  county,  which 
bonds  were  themselves  Issued  pursuant  to  a 
similar  funding  statute  for  the  purpose  of 
paying  another  judgment  against  the  county 
rendered  previous  to  such  funding  process. 
The  funding  statute  pursuant  to  which  the 
bonds  were  issued  and  the  act  of  1899  above 
mentioned  each  contained  a  provision  direct- 
ing the  levy  of  a  tax  annually  to  pay  the  In- 
terest on  bonds  issued  thereunder. 

Upon  the  last  foregoing  circumstance  coun- 
sel predicates  another  argument.  He  says 
that  by  obtaining  an  ordinary  Judgment  for 
this  interest  defendant  in  error  made  an  elec- 
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tlon  of  remedies;  that  abe  cannot  now  com- 
pel the  levy  of  a  tax  to  pay  the  Judgment 
thus  obtained,  even  though  she  might  per- 
haps have  enforced  such  lery  to  pay  the  In- 
terest coupons;  and  that  she  must  wait  un- 
til such  time  as  the  county  sees  fit  to  Issue 
more  bonds,  and  by  exchange  or  sale  dis- 
cbarge that  Judgment  The  principle  of  elec- 
tion thus  relied  on  by  counsel  refers  to  cases 
where  two  Inconsistent  remedies  exist,  and 
one  la  chosen  and  pursued  to  Judgment;  as 
where  a  party  affirms  a  fraudulent  contract 
by  suing  for  the  price  of  the  goods  sold  In- 
stead of  rescinding  the  contract  by  a  proceed- 
ing to  recapture  such  goods.  In  the  present 
case  it  would  seem  as  if  the  procuring  of  the 
Judgment  upon  the  Interest  coupons  was  su- 
perfluous; but  there  may  hare  been  reasons 
of  which  we  are  not  advised  by  the  record 
making  that  course  desirable.  An  ordinary 
action  may  have  furnished  facilities  for  de- 
termining the  validity  of  the  interest  cou- 
pons superior  to  the  facilities  furnished  by 
mandamus;  and  the  mere  fact  that  defend- 
ant In  error  saw  fit  to  transform  the  obliga- 
tion from  the  status  of  a  claim  for  unpaid 
Interest  to  that  of  a  Judgment  does  not  Jus- 
tify an  application  of  the  rule  thus  Invoked. 
We  are  not  prepared  to  hold  that  under  our 
statute  the  remedy  In  this  respect  Is  different 
between  a  Judgment  obtained  upon  connty 
bonds  and  a  Judgment  entered  upon  Interest 
coupons  attached  to  such  bonds.  The  Judg- 
ment upon  the  Interest  coupons  is  not  Itself 
challenged  In  this  proceeding.  Nor  do  we 
now  Inquire  into  the  cause  of  action  on  which 
It  rests  or  pass  upon  its  regularity  otherwise. 
For  present  purposes  it  possesses  the  attrib- 
utes and  is  given  the  status  of  other  Judg- 
ments against  the  county.  Demand  was  duly 
made  upon  defendants  In  error  to  levy  a  tax 
for  the  payment  of  this  Judgment.  And 
when  they  positively  refused  to  make  such 
levy  the  present  proceeding  by  mandamus 
was  In  order. 

But  It  Is  urged  under  the  second  objection 
above  stated  that  Lake  county  was  bankrupt, 
and  therefore  the  court  grossly  abused  Its 
discretion  in  granting  the  peremptory  man- 
damns  herein.  Assuming  the  material  aver- 
ments of  the  answer  to  be  true,  as  we  must, 
it  sufficiently  appears  that  the  total  assessed 
yaluatlon  of  the  county  was  $6,000,000 ;  that 
there  were  outstanding  $626,000  In  funding 
bonds ;  that  the  county  was  Indebted  in  war- 
rants and  claims  prior  in  time  to  the  Judg- 
ment of  defendant  in  error  to  the  extent  of 
$300,000,  which  were  being  exchanged  for 
funding  bonds  at  the  ratio  of  26  cents  on  the 
doUar,  thus  reducing  this  portion  of  the  debt 
•upon  completion  of  the  exchange  to  $75,000. 
Hence  it  is  fair  to  assume  that  the  true  In- 
debtedness of  the  county  as  shown  by  the 
answer  was  In  the  neighborhood  of  $700,000. 
It  is  further  alleged  that  nearly  $100,000 
would  be  required  for  the  current  county  ex- 
penses. Thus  we  have  a  total  of  debts  and 
cnrrait  expenses  amounting  to  13^  per  cent. 


of  the  assessed  valuation.  This  appears  to  be 
a  large  indebtedness;  but  it  must  be  remem- 
bered that  more  than  three-fourths  of  it  was 
represented  by  funding  bonds,  the  payment 
of  which  might  extend  over  a  period  of  20 
years.  Under  these  circumstances  we  are 
not  prepared  to  accept  counsel's  assertion  that 
the  county  was  bankrupt,  or  consent  to  the 
claim  that  in  this  regard  the  trial  court 
greatly  abused  his  discretion.  "The  exercise 
Of  the  Jurisdiction  (by  mandamus)  rests  to  a 
considerable  extent  in  the  sound  discretion 
of  the  court,  subject  to  well-settled  principles 
wblcb  have  been  established  by  the  courts  or 
fixed  by  legislative  enactment"  High's  Ex- 
traordinary Remedies  (3d  Ed.)  |  8;  Merrill 
on  Mandamus,  |  62. 

We  discover  nothing  In  the  settled  prin- 
ciples governing  this  remedy,  or  In  our  stat- 
utes relating  thereto,  that  forbids  Its  exer- 
cise In  cases  like  the  present  The  court  be- 
low might  well  have  been  Influenced  by  the 
following  among  other  circumstances  above 
mentioned,  viz.:  That  the  Judgment  upon 
which  the  present  proceeding  was  based  cov- 
ered Interest  coupons  on  funding  bonds  that 
had  themselves  been  issued  in  payment  of 
a  former  Judgment;  and  that,  although  the 
funding  statute  under  which  those  bonds 
were  issued  expressly  Imposed  upon  the  coun- 
ty authorities  the  duty  of  making  an  annual 
levy  of  taxes  for  the  payment  of  the  yearly 
Interest  this  duty  had  been  entirely  neglect- 
ed. There  was  here  no  such  abuse  of  dis- 
cretion or  violation  of  settled  principles  as 
warrants  Interference  by  us. 

The  Judgment  will  be  affirmed. 

Affirmed. 

STBBiLB,  0.  J.,  and  MAXWELI^  J„  con- 
cur. 


<«  Colo.  H) 
EDM0N8T0N  et  al.  v.  ASCOUGH. 
(Supreme  Court  of  Colorado.     April  6,  1908.) 

1.  Appeal— Natdbk  and  Fork  o»  Rxiudt— 
Pbopea  Modi  or  Keview. 

Where  an  appeal  wag  taken  to  the  Su- 
preme Court  from  a  judgment  not  appealable  to 
such  court  but  over  which  It  had  jurisdiction 
by  writ  of  error,  the  appeal  waa  dismissed,  and 
the  cause  redocketed  on  error ;  such  proceed- 
ing being  in  accord  with  the  statute. 

2.  Bills  and  Notes— Natubk  of  Iakbilitt 
ON  Indobsiment  in  Oenbkai,  as  Obioihal 
Pbouisob. 

Where  one  for  the  accommodation  of  the 
principal  maker  Bisned  a  note  on  its  face  when 
It  waa  made,  and  before  Its  delivery  to  the 
payee,  the  intention  being  to  give  the  principal 
maker  credit  with  the  payee,  and  such  inten- 
tion was  accomplished,  Dringmg  about  the  re- 
lease of  the  principal  maker^g  property  held  In 
pledge  by  the  payee,  such  signer  became  a  joint 
maker  of  the  note,  and  waa  liable  as  such,  even 
though  the  word  "surety"  was  prefixed  to  hla 
signature. 

3.  Same — Natube  and  Modes  ov  Disoharoe. 

Even  though  the  payee  stated  to  such  sign- 
er that  he  would  release  him  and  look  to  the 
principal  maker  alone  for  payment  of  the  note. 
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the  signer,  being  a  co-maker,  waa  not  tbereby 
discharged ;  tlie  promise  of  release  being  verbiU 
only,  and  witbout  consideration. 

4.  Saue. 

Such  signer  was  not  discharged  by  his  nr- 
gent  request  that  the  payee  proceed  against  the 
principal  maker  while  the  latter  wa«  solvent. 

Appeal  from  El  Paso  County  Court;  Robert 
Kerr,  Judge. 

Action  on  a  promissory  note  by  W.  D.  A»- 
cough  against  W.  A.  Edmonston  and  another. 
From  a  Judgment  against  EMmonston  as  a 
co-maker  of  the  note,  he  appeals.    AfiBrmed. 

W.  A.  Edmonston  and  J.  N.  RlckardB,  for 
appellant.   John  R.  Watt,  for  appellee. 

HELM,  J.  The  Judgment  before  us  was 
not  appealable  to  this  court  The  appeal, 
therefore,  has  been  dismissed,  and  the  cause 
redocketed  on  error.  The  court  having  Ju- 
risdiction by  writ  of  error,  such  proceeding  Is 
in  accord  with  the  statute.  D.  &R.G.R.R.C0. 
T.  Peterson,  30  Colo.  79,  69  Pac.  77,  97  Am.  St. 
Rep.  76.  The  action  was  against  appellant  and 
one  Dustln  upon  a  promissory  note.  Appellant 
signed  the  Instrument  prefixing  the  word 
"surety"  to  bis  signature.  The  Judgment  is 
against  him  as  a  co-maker  and  primary  par- 
ty to  the  contract 

7%e  grounds  relied  on  for  reversal  are:  (1) 
That  appellee  by  verbal  agreement  released 
appellant  from  liability  upon  the  note;  (2) 
that  appellant  notified  api)ellee  of  Dustin's 
waning  financial  condition,  and  requested  him 
to  bring  suit  against  Dustln  at  once ;  and  tlint 
appellee's  failure  to  do  so,  coupled  with  Dus- 
tin's Insolvency,  discharged  appellant  from 
liability.  Both  of  these  objections  rest  upon 
the  alleged  status  of  appellant  as  a  party  to 
the  promissory  note.  It  is  assumed  that  pre- 
fixing the  word  "surety"  to  bis  signature 
brought  him  within  the  rules  or  regulations 
touching  Indorsers  or  guarantors  of  negotiable 
paper.  But  in  this  regard  counsel  are  mis- 
taken. The  word  "surety"  did  not  change  the 
nature  of  appellant's  liability.  His  signature 
was  attached  at  the  time  the  instrument  was 
made,  and  before  Its  delivery.  It  was  writ- 
ten on  the  face  of  the  note  and  below  the 
name  of  the  principal  maker.  If  api>ellant 
did  not  actually  participate  in  the  consid- 
eration, we  are  satisfied  from  the  evidence 
that  he  nevertheless  intended  to  assume  the 
responsibility  of  a  Joint  maker.  We  do  not 
consider  what  the  effect  would  have  been 
under  our  negotiable  Instrument  law,  had 
appellant's  name  been  indorsed  in  blank  on 
tlie  back  of  the  instrument.  Prior  to  the 
adoption  of  that  law  this  would  have  made 
no  difference.  He  would,  even  had  he  signed 
solely  for  the  accommodation  of  Dustln, 
been  regarded  as  a  Joint  maker.  "If  he  (de- 
fendant) put  his  name  on  the  back  of  the 
note  at  the  time  It  was  made  as  surety  for 
the  maker,  and  for  his  accommo<IatIon,  to 
give  him  credit  with  the  payee,  •  •  •  he 
must  be  considered  as  a  Joint  maker  of  the 


note."  Rey  et  al.  v.  Simpson,  22  How.  <!'.  S.) 
341,  16  L.  Ed.  200;  Good  v.  Martin,  1  Colo. 
167,  91  Am.  Dec.  70C;  Kiskaddea  v.  Allen,  7 
Colo.  208,  3  Pac.  221;  Byers  t.  Trltch,  12 
Colo.  App.  380.  55  Pac.  622. 

Assuming,  as  contended,  that  appellee  stated 
to  appellant  that  he  would  release  talm  and 
look  to  Dustln  alone  for  pa.vment  of  the  note, 
yet  appellant  was  not  thereby  discharged. 
Appellee's  promise  was  verbal  only.  There 
was  no  consideration  whatever  for  the  same; 
and,  being  a  co-maker,  appellant  unquestion- 
ably remained  liable.  Moreover,  such  liability 
continued  notwithstanding  the  alleged  urgent 
request  that  appellee  proceed  against  Dustln 
while  the  latter  was  solvent  Appellant 
should  have  paid  the  note,  and  then  have 
brought  suit  himself  against  Dustln  for  reim- 
bursement 

Holding,  as  we  do,  that  appellant  was  liable 
as  a  Joint  maker  of  the  Instrument  it  Is  not 
necessary  for  us  to  consider  his  status,  bad 
the  same  been  that  of  suretyship;  nor  ar^ 
we  now  called  upon  to  discuss  or  distinguish 
Martin  v.  Skehan,  2  Colo.  615. 

The  evidence  clearly  disposes  of  the  claim 
that  the  promissory  note  in  this  case  was  ac- 
tually paid  by  Dustln.  Any  conflict  apjiear- 
ing  therein  was  resolved  by  the  Jury  in  favor 
of  appellee. 

The  Judgment  will  be  affirmed. 

Affirmed. 

STEELE,  C.  J.,  and  BAILEY,  J.,  concur. 


CAPITOL  NAT.   BANK  v.  HOLMES  et  al. 
(Supreme  Court  of  Colorado.     April  6,  1908.) 

1.  Subrogation— MoBTGAOES  —  Transfer  of 
Equity  op  Redemption— Rights  of  Pve- 
chaser. 

When  a  person  having  a  subwHiuent  inter- 
est in  premises,  and  who  is  entitled  to  redeem  to 
protect  such  interest,  but  is  not  primariij-  lia- 
ble to  pay  a  mortgage  debt,  pays  off  tlie  mort- 
gage, he  may  keep  alive  the  lien  as  a  security 
for  himself  against  otiier  incumbrances,  and  be 
subrogated  to  the  rights  of  the  mortgagor  to  the 
extent  necessary  for  his  protection,  and  whether 
he  does  so  is  a  question  of  intention. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  44,  Subrogation,  f  48.] 

2.  Same — Assumption  of  Mobtoaoe  Debt  by 
Grantee— I'BEsi'MPTiON. 

When  the  grantee  of  premises  pays  off  a 
prior  Incumbrance  without  actual  notice  of  a 
luttior  judgment  lien,  it  will  be  presume<l  that 
he  paid  it  off  for  his  own  benefit,  and  equity  will 
treat  him  as  the  assignee  of  the  original  incum- 
brance, and  will  revive  and  enforce  it  for  his 
benefit,  and  he  is  entitled  to  subrogation,  even 
though  the  deed  to  him  recites  that  he  shall  pay 
off  the  mortgage  as  a  part  of  the  purchase  price. 
8.  Mortgages — Transfer  of  Premises — Lia- 
bility for  Mobtgage  Debt. 

The  recital  in  a  deed  to  the  purchaser  of 
mortgaged  property  that  he  takes  the  property 
subject  to  a  mortgage  does  not  import  a  promiso 
by  the  purchaser  to  pay  the  mortgage  debt. 

[Ed.  Note. — i'oT  cases  in  point,  see  Cent  Dit 
vol.  35,  Mortgages,  U  729-734.] 
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4.  Subrogation  —  Mobtga»i»—Patmei»t  or 
Debt  bt  Pubchaser— Dischabqe  on  Rbcobd 
—Rights  as  Against  JuDOitENT  Lien. 
The  owner  of  premisea  executed  a  mortgage 
thereon,  and  thereafter  plaintiff  filed  a  tran- 
script of  a  judgment  against  such  owner  in  the 
county  in  which  the  land  was  situated ;  but  be- 
fore it  had  proceeded  to  enforce  the  judgment 
the  land  was  transferred  to  defendant  II.,  the 
owner  representing  to  him  that  the  mortgage 
was  the  only  incnmbrance  thereon,  and  furnish- 
ing him  with  an  abstract  prepared  by  attorneys, 
snd  defendant  also  caused  the  title  to  be  search- 
ed before  purchasing,  and  found  it  to  be  free 
from  incumbrances  except  a  mortgage.  Defend- 
nnt  accordingly  paid  off  the  mortage,  and  filed 
for  record  a  release  thereof,  having  no  actual 
knowledge  of  plaintiff's  judgment  against  his 
■grantor.  Plaintiff  contended  that  the  payment 
of  the  mortgage  by  defendant  and  release  there- 
of on  record  operated  as  a  discharge,  and  its 
judgment  lien  thereby  became  a  prior  lien  on  the 
jiroperty.  Held,  that  defendant  having  paid 
the  mortgage  in  ignorance  of  the  judgment  lien, 
and  without  negligence  on  his  part,  he  will  be 
subrogated  to  the  rights  of  the  mortgagor,  and 
the  mortgage  will  be  revired  for  his  benefit  as  a 
prior  lien  to  plaintiff's  judgment  lien. 

Appeal  from  District  Court,  City  and  Coun- 
ty of  Denver;   F.  T.  Johnson,  Judge. 

Action  by  tbe  Capitol  National  Bank,  a  cor- 
poration, against  Orel  Holmes  and  another. 
.From  a  Judgment  for  defendant  Holmes  on 
his  cross-complaint,  subrogating  blm  to  cer- 
tain rights  under  a  mortgage,  plaintiff  ap- 
.pealB.    Affirmed. 

Blcksler,  Bennett  &  Nye,  (or  appellant.  R. 
H.  Gllmore  and  Miller  ft  Bamd,  for  appellees. 

OODDARD,  J.  The  facts  set  out  In  the 
pleadings  and  found  by  the  court  that  are 
jwrtlnent  to  the  question  presented  In  this 
case  are.  In  brief,  as  follows:  On  the  11th 
day  of  March,  1902,  Mary  Wright  was  the 
owner  In  fee  simple  and  In  possession  of  cer- 
tain described  real  estate.  On  the  11th  day 
of  March,  1902,  she  executed  a  note  for  |1,500 
to  one  Hugh  McFetrlcb,  and  on  the  same 
date,  to  secure  the  payment  of  said  note,  ex- 
ecuted a  mortage  on  said  real  estate.  There- 
after, and  on  September  10,  1904,  the  appel- 
lant, the  Capitol  National  Bank,  caused  to 
be  filed  with  the  county  clerk  and  recorder 
of  Adams  cotmty,  Colo.,  where  the  land  was 
situated,  a  transcript  of  a  Judgment  obtained 
against  Mary  Wright  for  the  sum  of  $586.77 
and  costs.  On  the  19th  day  of  September, 
1004,  and  before  the  appellant  had  taken  any 
steps  to  enforce  Its  Judgment  by  execution, 
Mary  Wright  sold,  and  by  warranty  deed  con- 
veyed, the  land  to  Orel  Holmes,  one  of  the 
appellees  herein.  Holmes  Immediately  went 
Into  pos-sesslon  of  said  property,  and  on  Sep- 
tember 21,  1904,  paid  said  mortgage,  and 
t-aused  the  same  to  be  satisfied  of  record. 
.\8  alleged  in  the  cross-complaint,  and  as 
found  by  the  court  below,  the  defendant 
Wright  bad,  as  an  Inducement  to  the  said  pur- 
chase, represented  to  the  defendant  Holmes 
that  the  said  premises  were  free  of  all  Hens 
and  incumbrances  except  the  mortgage  given 
by  the  defendant  Wright  to  secure  to  Hugh 
McFetrlch  the   sum   of  $1,500   and  Interest 


thereon.  That  previous  to  the  completion  of 
said  purchase  the  defendant  Wright  furnished 
to  the  defendant  Holmes  an  abstract  of  title 
prepared  by  a  reputable  abstract  company 
which  was  engaged  in  the  business  of  furnish- 
ing abstracts  of  title  to  lands  In  said  Adams 
county.  That  thereafter  the  defendant  Holmes 
had  caused  said  title  to  be  examined  by  at- 
torneys at  law  In  regular  practice  In  this 
state,  who  found  the  title  to  the  same  free 
from  Incumbrance  except  snld  mortgage  as 
shown  by  the  entries  on  said  abstract  of 
title.  That  the  defendant  Holmes,  at  the 
time  he  completed  said  purchase  and  paid  the 
amount  of  said  mortgage  and  filed  for  record 
the  release  of  said  mortgage,  had  no  actual 
knowledge  of  the  judgment,  and  the  entry 
of  the  same  had  by  accident  or  otherwise 
been  omitted  from  the  said  abstract  of  title 
of  the  said  premises.  That .  the  defendant 
Holmes,  In  making  the  said  purchase,  and  in 
examining  the  title  to  the  said  premises,  pur- 
sued the  usual  and  customary  method  to  in- 
form himself  as  to  the  condition  of  the  title 
to  said  premises,  and  adopted  the  usual  and 
customary  cautions  In  order  to  learn  the  con- 
dition of  the  said  title,  and  was,  in  that  be- 
half, free  from  negligence,  and  It  was  or- 
dered, adjudged,  and  decreed  by  the  court 
"that  the  defendant  Orel  Holmes  be  subrogat- 
ed to  the  rights  of  Hugh  McFetrlch  in  and 
under  said  mortgage,  and  that  the  said  mort- 
gage be  revived  and  restored  as  if  the  same 
had  never  been  released,  and  that  the  defend- 
ant Holmes  be  regarded  as  the  equitable  as- 
signee thereof ;  that  the  release  of  mortgage 
executed  by  said  Hugh  McFetrlch  •  •  ♦ 
be  canceled  and  held  for  naught,  as  of  the 
date  In  which  the  same  was  executed  by 
the  said  mortgagee;  •  •  •  and  that  said 
mortgage  he  fully  restored  on  the  records 
where  the  same  is  recorded  as  a  lien  upon 
the  said  premises  senior,  prior,  and  superior 
to  the  lien  of  the  said  Judgment  of  the  plain- 
tiff against  the  defendant  Wright."  And 
thereupon  proceeded  to  foreclose  said  mort- 
gage In  behalf  of  the  defendant  Holmes,  and 
ordered  that  the  proceeds  realized  from  a 
sale  of  said  premises  under  such  foreclosure 
proceeding  be  first  applied  to  the  payment  of 
the  mortgage  debt,  and  the  excess.  If  any,  be 
applied  upon  the  said  Judgment  in  favor  of 
the  appellant. 

The  contention  of  counsel  for  appellant  Is 
that  in  the  circumstances  of  this  case  the  pay- 
ment of  the  mortgage  by  Holmes  and  the 
release  of  the  same  on  record  operated  as  a 
satisfaction  and  discharge  of  said  mortgage, 
and  that  Its  Judgment  lien  thereby  became  a 
prior  and  paramount  lien  upon  said  property. 
To  the  contrary  counsel  for  appellees  Insist 
that  the  payment  of  the  note  and  the  satis- 
faction of  the  mortgage  being  made  by 
Holmes;  without  actual  notice  of  the  Hen  of 
the  judgment,  and  he  being,  as  the  court 
found,  free  from  negligence,  and  having  paid 
the  mortgage  imder  a  mistake  of  fact,  that 
he  la  entitled  in  equity  to  be  subrogated  to 
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the  rights  of  the  original  mortgagee  under  the 
well-settled  equitable  doctrine  that  the  mere 
fact  of  a  charge  having  been  paid  off  does  not 
ipso  facto  extinguish  it,  but  If  there  Is  any 
reason  for  keeping  it  alive,  such  as  the  exist- 
ence of  another  incumbrance,  equity  wUl  not 
destroy  It.  The  rule  invoked  is  stated  by  8 
Pomeroy,  in  his  work  on  Equity  Jurispru- 
dence, §  1212,  as  follows:  "In  general,  when 
any  person  having  a  subsequent  Interest  in 
the  premises,  and  who  is  therefore  entitled 
to  redeem  for  the  purjxise  of  protecting  such 
interest,  and  who  is  not  the  principal  debtor, 
primarily  and  absolutely  liable  for  the  mort- 
gage debt,  pays  off  the  mortgage,  he  there- 
by becomes  an  equitable  assignee  thereof, 
and  may  keep  alive  and  enforce  the  lien  so 
far  as  may  be  necessary  in  equity  for  his 
own  benefit.  He  Is.  subrogated  to  the  rights 
of  the  mortgagee  to  the  extent  necessary  for 
his  own  equitable  protection."  In  Vaughn  v. 
Consolidated  Mhiing  Co.,  21  Colo.  54,  30  Pac. 
422,  this  court  held  that  the  purchase  of  a 
prior  cliarge  or  Incumbrance  upon  property  by 
one  who  claims  the  ownership  in  fee  does 
not  in  equity  necessarily  merge  the  charge  or 
incumbrance,  and  therein  we  applied  the  rule 
as  announced  in  section.  798  in  volume  2  of 
his  work,  which  is  also  particularly  applicable 
to  the  facts  in  this  case:  "When  an  owner  of 
the  premises  who  is  not  personally  and  pri- 
marily liable  to  pay  the  debt  secured  pays 
off  a  mortgage  or  other  charge  upon  It,  he 
may  keep  the  lien  alive  as  a  security  for  him- 
self against  other  incumbrances  or  titles,  and 
thus  prevent  a  merger.  Whether  be  does  so 
is  a  question  of  Intention,  governed  by  the 
rules  laid  down  in  the  previous  paragraphs." 
Counsel  for  appellant,  however,  while  conced- 
ing the  general  rule  to  be  as  above  stated,  in- 
sist that  it  is  not  applicable  to  the  facts  in 
this  case,  for  the  reason  that  their  Judgment 
Itelng  a  lien  of  record,  that  Uolmes  paid  tlie 
mortgage  In  question  with  legal  notice  of  its 
existence,  and  that  the  consideration  in  the 
deed  to  him  being  practically  the  full  value 
of  the  land,  that  as  between  Wright  and  him- 
self the  real  consideration  was  the  extinguish- 
ing of  the  debt  secured  by  the  mortgage. 

There  is  some  authority  to  support  the  first 
contention,  and  also  to  the  effect  that  where 
a  grantee  agrees,  as  a  part  of  the  considera- 
tion, to  pay  off  the  mortgage,  such  payment 
results  in  the  extinguishment  of  the  mort- 
gage, and  the  party  is  not  entitled  to  sub- 
rogation; but  the  question  of  merger  being 
governed  by  the  intention  of  the  parties,  we 
think  that  upon  principle  and  under  the  rule 
announced  in  a  large  majority  of  cases,  that 
when  the  owner  of  the  fee  title  pays  off  a 
prior  incumbrance,  without  actual  notice  of 
the  Junior  Judgment  lien,  it  will  be  presumed 
that  be  paid  the  same  for  his  own  benefit 
and  the  protection  of  bis  own  interests,  and 
equity  will  treat  him  as  the  assignee  of  the 
original  incumbrance,  and  will  revive  and  en- 
force it  for  his  benefit.  In  Darrough  v.  Her- 
bert Kraft  Company  Bank,  125  Cal.  272,  57 


Pac.  983,  084,  the  facts  were  very  similar  to 
those  in  the  case  at  bar.  It  is  there  said  tliat 
the  rule  laid  down  by  the  California  court  lu 
previous  decisions,  citing  them,  was:  "That 
a  junior  lleuholder  shall  derive  no  advantage 
over  a  senior  lien,  where  such  senior  lien  has 
been  paid  off  and  canceled  by  the  owner  of 
the  premises  to  which  the  liens  attached  with- 
out actual  knowledge  on  the  part  of  such  own- 
er of  the  existence  of  such  junior  lien,  and 
that  it  will  l>e  presumed  that  such  owner  made 
the  payment  for  bis  own  benefit,  and  not  for 
the  benefit  of  the  Junior  ilenholder,  and  for  the 
protection  of  his  Interests  equity  will  treat 
such  owner  as  the  assignee  of  the  original  sen- 
ior Ilenholder,  and  will  revive  and  enforce 
such  senior  lien  for  his  b^ieflt."  In  Bruse  v. 
Nelson,  35  Iowa,  157,  the  court  said:  "But  it 
is  urged  that  the  Lamb  mortgage  was  of  rec- 
ord, and  plaintiff  had  constructive  notice  of 
it,  and  therefore  cannot  be  relieved.  This 
position  proves  too  much.  In  order  that  a 
debt  may  attach  as  a  lien  prior  to  a  mort- 
gage it  must  always,  in  some  way,  appear  of 
record.  •  •  •  The  argument,  then,  would 
amount  to  this — that  a  mortgage  released  in 
mistake  could  never  be  restored  against  a 
prior  claim,  which  was  In  a  condition  to  l)e- 
come  a  lien.  In  other  words,  that  the  lien  of 
the  mortgage  could  never  be  restored,  except 
when  the  restoration  is  unnecessary  and  un- 
important." In  Jolmson  v.  Tootle,  14  Utah, 
482,  47  Pac.  1033,  1034,  a  case  very  like  in 
its  facts  to  those  before  us,  it  is  said:  "The 
general  principle  which  runs  through  nearly 
all  the  cases  of  this  character  is  that,  'when 
the  legal  rights  of  the  parties  have  been 
changed  by  mistake,  equity  restores  them  to 
their  former  condition,  when  it  can  be  done 
without  interfering  wltli  any  new  right  ac- 
quired on  the  faith  and  strength  of  the  al- 
tered condition  of  the  legal  rights,  and  with- 
out doing  injustice  to  other  persons.' "  We 
think  that  the  authorities  largely  preponder- 
ate in  favor  of  the  proposition  that,  although 
the  deed  recites  that  the  purchaser  shall  pay 
off  the  mortgage  as  a  part  of  the  purchase 
price,  he  is  entitled  to  subrogation.  Amonp 
them  are:  Young  v.  Morgan.  89  IlL  199; 
Johnson  v.  Tootle,  supra;  Barnes  v.  Uott,  64 
N.  y.  397,  21  Am.  Kep.  025;  Emmert  v. 
Thompson,  49  Minn.  380,  52  N.  W.  31,  32  Am. 
St.  Kep.  500;  Ayers  v.  Adams,  82  Ind.  100; 
Biunpp  v.  Cerkens,  59  Cai.  400;  Elliott  v. 
Talnter,  88  Minn.  377,  93  N.  W.  124.  And 
that  the  taking  a  deed  containing  a  recital 
that  the  premises  are  "subject  to  a  mortgage" 
does  not  Import  a  promise  on  the  part  of  the 
purchaser  to  pay  the  mortgage  debt.  1  Jones 
on  Mortgiiges,  «  865;  Pike  v.  Gtoodnow,  12 
Allen  (Mass.)  472;  Strong  v.  Converse,  8  Al- 
len (Mass.)  557,  85  Am.  Dec.  732;  Campbell 
V.  Knights,  24  Me.  332;  Weed  Sewing  Ma- 
chine Co.  V.  Emerson,  115  Mass.  554;  Bel- 
mont V.  Coman,  22  N.  Y.  438,  78  Am.  Dec. 
213.  Barnes  v.  Mott,  supra,  was  an  action  to 
have  a  lion  of  a  judgment  upon  certain  prem- 
ises discharged,  and  to  restore  the  lien  of  a 
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former  mortgage  thereon  tliat  bad  been  paid 
off  and  satlsfled  by  a  rabsequent  owner  in 
Ignorance  of  the  Indgment.  The  court,  per 
Allen,  J.,  said:  "So  much  of  the  Judgment  as 
restores  the  mortgage  npon  the  premises  now 
owned  by  the  plaintiffs,  paid  off  and  gatisfled 
by  the  devisees  of  Burr,  the  then  owners,  and 
reinstates  the  same  as  a  lien  upon  the  mort- 
gaged premises,  prior  and  paramount  to  tbe 
lien  of  the  Judgment  recovered  by  Orchard 
and  assigned  to  the  defendant,  is  clearly 
right  Upon  payment  of  the  mortgage  by  the 
then  owners  of  the  premises  they  were  en- 
titled to  all  the  rights  of  the  mortgagee,  and 
to  an  assignment  of  tlie  mortgage;  and,  hav- 
ing caused  the  same  to  be  satisfled  under  cir- 
cnnwtances  authorizing  an  inference  of  a 
mistake  of  fact,  equity  will  presume  such 
mistake,  and  give  the  party  the  benefit  of 
tbe  equitable  right  of  subrogation.  To  do  so 
In  this  case  is  to  prevent  manifest  injustice 
and  bardahlp,  and  Interferes  with  no  supe- 
rior Intervening  equities.  Hyde  v.  Tanner,  1 
Barb.  (N.  X.)  76;  Runyan  v.  Stewart,  12  Barb. 
(N.  T.).  537,  per  Wells,  J." 

The  facts  alleged  in  the  second  answer  and 
cross-complaint,  and  admitted  by  tbe  demur- 
rer, abundantly  show  that  tbe  defendant 
Holmes  in  paying  off  tbe  McFetrich  mortgage 
was  not  negligent,  but  was  in  ignorance  of 
tbe  Judgment  lieu,  and  acted  under  such  mis- 
take of  fact,  although  the  Judgment  lien  was 
of  record,  that  in  equity  be  is  entitled  to  be 
subrogated  to  the  rights  of  McFetrich  under 
the  mortgage,  and  that  tbe  court  properly 
overruled  the  demurrer  to  the  second  answer 
and  tlie  cross-complaint,  and  rendered  Judg- 
ment In  favor  of  appellee  Holmes. 

Its  Judgment  is  therefore  affirmed. 

Affirmed. 

STEELE,  C  J.,  and  BAILEY,  J.,  concur. 


C.\CHE  LA  POUDKE  IRRIGATING  DITCH 
CO.  et  al.  V.  IIAWLEY,  Water  Com'r,  et  al. 
(NEW  CACHE  LA  POUDRE  IRRIGATING 
CO.  et  al..  Interveners.) 

(Supreme  Court  of  Colorado.     April   6,  1908.) 

1.  Watebs  and  Watee  Coubses— Public  Wa- 
ter Supply— Ikriqatio.n— Water  Commis- 
SIONEB8— Duties. 

It  is  not  tbe  duty  of  a  water  conunissloner 
to  make  any  diviaion  or  distribution  of  water 
between  the  u8er»  thereof  from  the  same  ditch, 
and  he  has  no  authority  to  interfere  with  the 
internal  management  of  the  affairs  of  a  ditch 
company,  though  it  is  his  duty  to  turn  into  a 
ditch  no  more  woter  to  which  it  is  entitled  un- 
der any  decree  than  is  necessary  to  serve  the 
needs  of  the  consumers  under  such  ditch,  and  to 
refuse  to  turn  water  into  any  ditch  for  the  use 
of  one  not  entitled  thereto. 

2.  Same. 

Where  the  right  of  a  reservoir  company 
to  a  proportion  of  the  priorities  t)cIongiug  to  a 
ditch  company  depended  on  tbe  ownership  of  the 
stock  of  the  ditcii  company,  the  water  commis- 
sioner, in  denying  this  ownership,  based  his  ac- 
tion on  a  legal  ground,  and  by  refusing  to  turn 
water  into  the  canal  of  the  ditch  company  for 


the  use  of  tbe  irrigation  company,  which,  as  he 
claimed  was  not  entitled  thereto,  merely  dis- 
charged the  duties  imposed  on  him  by  law,  and 
in  so  doing  committed  no  tort. 
8.  Pabties— New  Pabtiks— Intkbvtbntion— 
Statutoby  Pbovisions. 

The  purpose  of  Civ.  Code,  §  22  (Mills* 
Ann.  Code),  allowing  any  person  to  inter\-ene 
in  an  action  who  has  an  interest  in  toe  matter  in 
litigation  in  tbe  success  of  either  of  the  parties, 
or  an  interest  against  both,  is  that  the  one  real- 
ly interested  in  tbe  result  of  an  action  may  in- 
tervene and  be  made  a  party,  so  that  the  whole 
controversy  shall  be  ended  in  one  action  and  by 
a  single  judgment. 
4.  Same. 

Civ.  Code,  i  22  (Mills'  Ann.  Code),  allows 
any  person  to  intervene  in  an  action  who  has 
an  interest  in  the  matter  in  litigation  in  the 
success  of  either  of  the  parties,  or  an  interest 
against  both.  In  an  action  by  a  ditch  company 
and  by  a  re.iervoir  company  holding  stock  there- 
in to  compel  the  water  commissioner  and  other 
officials  to  recognize  the  right  of  the  reservoir 
company  to  divert  a  certain  proportion  of  the 
ditch  company's  appropriations,  an  irrigating 
company  intervened,  alleging  that  it  was  an 
appropriator,  junior  to  tbe  ditch  company,  but 
senior  to  the  reservoir  company ;  that  the  ditch 
company  was  not  entitled  to  more  than  a  certain 
amount  of  water,  because  of  an  abandonment  of 
the  excess  of  that  amount;  that  certain  stock- 
holders of  the  ditch  company  assumed  to  sell  to 
tbe  reservoir  company  rights  to  the  use  of  wa- 
ter under  contracts  which,  by  virtue  of  their 
reservations,  conveyed  no  rights  whatever ;  and 
that,  if  tbe  reservoir  company  was  permitted 
to  divert  tbe  water,  intervener  would  be  depriv- 
ed of  the  use  of  water  from  the  common  source 
of  supply  to  which  it  was  entitled.  Held,  that 
the  petition  showed  that  intervener  bad  such  in- 
terest  in  the  litigation  as  entitled  it  to  Inter- 
vene, and  that  it  did  not  change  the  issues  be- 
tween plaintiffs  and  defendants. 
6.  Same. 

Under  Civ.  Code,  S  22  (Mills'  Ann.  Code), 
providing  that  any  person  may  intervene  in  an 
action  who  has  an  interest  in  the  matter  in  lit- 
igation in  the  success  of  either  of  tbe  parties,  or 
an  interest  against  both,  the  question  of  whether 
or  not  a  new  issue  of  fact  is  presented  by  a 
petition  of  intervention  is  not  the  test  to  apply 
in  determining  whether  nn  Issue  different  from 
that  between  the  original  parties  will  be  made 
by  the  intervener ;  the  true  test  being  whether 
the  ultimate  issue  to  be  decided  remains  tbe 
same. 

6.  Pleadinos  —  Motions  —  Judgment  oh 
Pleadings. 

Where  by  the  answers  and  the  petition  in 
intervention  material  questions  of  fact  were  in 
issue  which  had  to  be  determined  from  the  tes- 
timony before  a  judgment  could  be  rendered,  a 
motion  for  judgment  on  the  pleadings  was  prop- 
erly denied. 

7.  Watebs  and  Wateb  Courses— Ibbigation 
—Contracts— VALTDtTT. 

A  contract  whereby  certain  stockholdera  In 
a  ditch  company  sold  their  sto<'k  to  a  reservoir 
company,  the  vendors  to  continue  in  pos.session 
of  their  certificates,  and  to  divert  water  for  tlie 
use  of  their  land  to  the  same  extent  theretofore 
enjoyed,  and  the  reservoir  company  to  have  the 
right  to  divert  for  storage  and  direct  irrigation 
the  difference  between  the  quantity  of  water  ac- 
tually neecled  by  the  vendors  and  the  maximum 
represented  by  the  certificates  in  the  priorities 
of  tbe  ditch,  was  invalid  as  requiring  the  water 
rights  evidenced  by  the  shares  of  stock  to  do 
double  duty. 

Error  to  District  Court,  liarimcr  (bounty; 
Christian  A.  Bennett,  Judge. 

Action  by  the  Cache  hi  Poudre  Irrigating 
Ditch  Company  and  another  against  C.  0. 
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Hawley,  as  water  commissioner,  and  otliers. 
Tlie  New  Caclie  la  Poudre  Irrigating  Coujp 
pany  and  otliers  intervened.  There  was  a 
judgment,  and  plaintiffs  bring  error.  Affirm- 
ed. 

L.  R.  Rhodes  and  Paul  \V.  Lee,  for  plain- 
tiffs in  error.  James  W.  McCreery,  for  de- 
fendants in  error. 

GABBERT,  J.  Plaintiffs  in  error  institut- 
ed an  action  in  the  court  below  against  the 
water  commissioner  of  water  district  No.  3, 
the  superintendent  of  irrigation  division  No. 
1,  and  the  state  engineer,  the  purpose  of 
•which  was  to  compel  these  officials  to  recog- 
nize the  right  of  the  reservoir  company  to 
divert  nineteen-thlrtieths  of  the  appropria- 
tions belonging  to  the  ditch  company.  The 
complaint  alleges  that  the  ditch  company  is 
the  owner  of  certain  priorities  to  the  use  of 
water  from  the  Cache  la  Poudre  river  for  the 
purpose  of  irrigation;  that  these  priorities 
are  the  property  of  its  shareholders ;  and  that 
each  share  is  entitled  to  one-thirtieth  of  the 
water  flowing  in  its  ditch  by  virtue  of  these 
priorities,  and  that  the  reservoir  company  is 
the  owner  of  19  of  these  shares.  While  the 
complaint  is  not  very  clear  on  the  subject, 
enough  is  alleged  from  which  it  appears  that 
the  place  and  character  of  use  of  the  water 
to  which  the  reservoir  company  claimed  to  be 
entitled  by  virtue  of  the  ownership  of  the 
shares  In  the  ditch  company  is  changed,  in 
that  it  appears  to  have  constructed  a  lateral 
from  the  ditch  of  the  ditch  company  through 
■which  it  conveys  its  alleged  share  of  the  ditch 
company's  priorities  for  use  upon  lands  other 
than  those  to  which  it  was  originally  applied, 
and  to  a  reservoir  from  which  it  is  subse- 
quently drawn  to  apply  to  lands  belonging  to 
its  shareholders.  It  then  charges  that  the 
water  commissioner  has  refused  to  allow 
any  more  than  20  cubic  feet  per  second  of 
time  to  flow  into  the  ditch  of  the  ditch  com- 
pany (this  is  far  less  than  the  aggregate  vol- 
ume represented  by  the  priorities  of  the  plain- 
tiff's ditch) ;  that  he  has  refused  to  allow  the 
reservoir  company  to  take  any  water  what- 
ever by  virtue  of  its  ownership  of  shares  in 
the  ditch  company,  and  has  refused  to  permit 
the  superintendent  of  the  latter  to  distribute 
any  water  flowing  ha  its  ditch  to  the  reser- 
voir company;  and  that  the  other  water  of- 
ficials have  refused  to  redress  these  alleged 
wrongs,  although  appealed  to  for  that  pur- 
pose. The  defendants  filed  answers,  from 
which  it  appears  that  the  main  question  be- 
tween the  plaintiffs  and  defendants  Is  the  right 
of  the  reservoir  company  to  any  portion  of 
the  decreed  priorities  of  the  ditch  company  by 
virtue  of  the  ownership  of  shares  in  that 
company ;  that  is  to  say,  by  the  answers  the 
ownership  of  the  stocli  In  question  by  the 
reservoir  company  was  denied.  Tlie  New 
Cache  la  Poudre  Irrigating  Company,  by 
leave  of  court,  filed  a  petition  in  interven- 
tion, wherein  it  set  forth  that  it  was  an 


appropriator  from  the  Cache  la  Poudte  riv- 
er, Junior  to  the  ditch  company,  but  aenlor 
to  the  reservoir  company.  It  then  alleg- 
ed facts  upon  which  It  is  claimed  that  the 
ditch  company  has  abandoned  and  forfeit- 
ed its  right  to  the  water  repres«ited  by 
its  priorities  in  excess  of  22  cubic  feet  per 
second  of  time;  that  certain  stockholders  in 
the  ditch  company  claim  to  have  sold  a  cer- 
tain amount  of  the  capital  stock  of  that  com- 
pany to  the  reservoir  company  under  a  eon- 
tract  whereby  the  vendors  were  to  continue 
in  the  possession  of  their  certificates,  and  to 
divert  water  for  the  use  of  their  land  to  the 
same  extent  theretofore  enjoyed,  and  that 
the  reservoir  company  was  to  have  the  right 
to  divert  for  storage  and  direct  irrigation  the 
difference  l)etween  the  quantity  of  water  ac- 
tually needed  by  the  vendors  to  supply  their 
needs  and  the  maximum  represented  by  these 
certificates  in  the  priorities  of  the  ditch ;  that 
it  is  the  purpose  of  the  reservoir  company 
to  change  the  place  and  character  of  the  use 
of  water  which  it  diverts  from  the  canal  of 
the  ditch  company ;  and  that,  if  it  Is  permit- 
ted to  divert  water  to  which  it  claims  to  be 
entitled  by  virtue  of  its  ownership  of  the 
shares  of  the  ditch  company.  It  will  deprive 
the  intervener  of  at  least  40  cubic  feet  of 
water  per  second  of  time  during  the  irriga- 
tion season,  which  for  more  than  20  years 
last  past  has  l)een  customarily  and  contin- 
uously enjoyed  by  it  and  other  Junior  appro- 
priators.  Plaintiffs  filed  a  motion  to  dismiss 
the  petition  of  the  intervener,  for  the  reason 
that  it  did  not  show  an  Interest  in  the  sub- 
ject-matter of  controversy,  and  that  it  in- 
jected new  issues  into  the  case.  This  motion 
was  denied,  and  this  ruling  Is  the  first  ques- 
tion called  to  our  attention  by  counsel  for 
plaintiffs. 

In  support  of  the  first  proposition  It  is  urg- 
ed that  the  water  officials  were  guilty  of  a 
tort  in  not  recognizing  the  decrees  under 
which  the  plaintiffs  claimed  to  be  entitled  to 
water  in  excess  of  that  which  the  commis- 
sioner turned  Into  the  ditch  of  tlie  ditcli  com- 
pany, and  in  refusing  to  allow  the  superin- 
tendent of  the  latter  to  turn  into  the  lateral 
of  the  reservoir  company  any  part  of  the 
water  diverted  from  the  river,  and  the  action 
being  to  redress  these  wrongs  which  counsel 
denominate  a  tort,  the  Intervener  had  no 
right  to  intervene.  A  water  commissioner  is 
not  required,  nor  is  it  his  duty,  to  make  any 
division  or  distribution  of  water  between  the 
users  thereof  from  the  same  ditch,  neither 
has  he  any  authority  to  interfere  with  the 
Internal  management  of  the  affaira  of  a  ditch 
company ;  but  it  is  his  duty  to  turn  no  more 
water  into  a  ditch  to  which  it  may  be  entitled 
by  virtue  of  any  decree  than  is  necessary  to 
serve  the  needs  of  the  consumers  under  such 
ditch,  and  to  refuse  to  turn  water  into  any 
ditch  for  the  use  of  one  not  entitled  thereto. 
Tlie  right  of  the  reservoir  company  to  a  pro- 
portion of  the  priorities  t>elouglng  to  the  ditcb 
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company,  as  stated  by  the  plaintiffs  In  their 
complaint,  depended  upon  the  ownership  of 
the  stock  of  the  ditch  company.  The  water 
commissioner  denied  this  ownership,  so  that 
he  based  his  action,  of  which  plaintiffs  com- 
plain, upon  a  legal  ground,  and  was  merely 
discharging  the  duties  which  the  law  impos- 
ed upon  him  by  refusing  to  turn  water  Into 
the  canal  of  the  ditch  company  for  the  use 
of  one  which,  according  to  the  issue  made 
liy  his  answer,  was  not  entitled  thereto.  This 
waa  not  a  tort.  The  Intervener  company 
takes  its  supply  of  water  from  the  same 
source  that  the  plaintiff  ditch  company  does. 
By  its  petition  it  alleges,  in  effect,  that  the 
ditch  company  Is  not  entitled  to  more  than 
22  cubic  feet  per  second  of  time,  because  the 
excess  of  that  volume  has  been  abandoned 
by  the  ditch  company;  that  certain  of  the 
stockholders  of  that  company  have  assumed 
to  sell  to  the  reservoir  company  rights  to  the 
use  of  water  under  contracts  which,  by  virtue 
of  their  reservations,  in  fact  convey  no  rights 
•whatever,  but,  if  tl»e  reservoir  company  is 
permitted  to  divert  the  water  to  which  it 
claims  to  be  entitled  by  virtue  of  an  alleged 
ownership  of  the  stock  of  the  ditch  company 
claimed  onder  the  contracts  above  refe-.-red 
to.  Intervener  will  be  deprived  of  the  use  of 
water  from  the  common  source  of  supply  to 
which  it  is  entitled.  It  thus  appears,  accord- 
ing to  the  petition  of  intervention,  that  the 
Intervener  has  a  direct  Interest  in  the  sub- 
ject-matter of  litigation,  in  that  the  right  to 
the  use  of  water  which  the  reservoir  com- 
pany claims  it  Is  entitled  to  divert  affects  the 
rights  of  the  intervener  In  the  waters  of  the 
stream  which  Is  the  common  source  of  supply 
of  the  plaintiffs  and  Intervener.  Our  Civil 
Code  provides  (section  22,  Mills*  Ann.  Code) : 
"Any  person  shall  be  entitled  to  Intervene  In 
an  action  who  has  an  interest  in  the  matter  in 
litigation,  in  the  success  of  either  of  the 
parties  to  the  action,  or  an  Interest  against 
both."  Under  this  provision  It  has  been  rul- 
ed by  this  court  that  a  party  Is  entitled  to 
Intervene  in  a  suit  between  other  parties 
when  it  appears  that  he  has  an  interest  in  the 
subject-matter  of  litigation  of  such  a  direct 
and  immediate  character  that  he  will  either 
gain  or  lose  by  the  direct  legal  operation  and 
effect  of  the  judgment,  and  that  In  determin- 
ing the  suffldenc}-  of  a  petition  to  Intervoie 
the  averments  of  the  petition,  so  far  as  well 
pleaded,  must  be  taken  as  true.  Henry  v. 
Travelers'  Ins.  Co.,  16  Colo.  179,  26  Pac.  318 ; 
Wood  V.  Denver  City  Water  Works  Co.,  20 
Colo.  253,  38  Pac.  239,  46  Am.  St  Rep.  288; 
Morey  v.  Lett,  18  Colo.  128,  31  Pac.  857.  The 
purpose  of  our  Code  provision  on  the  subject 
of  Intervention  is  that  the  one  really  Interest- 
ed In  the  result  of  an  action  may  Intervene, 
and  be  made  a  party,  so  that  the  whole  con- 
troversy shall  be  ended  In  one  action  and  by 
a  single  judgment.  Pomeroy's  Rights  and 
Remedies,  I  411 ;  Morey  v.  Lett,  supra.  From 
the  allegations  of  intervener's  petition  it  is 


clear  that  It  had  that  interest  in  the  litiga- 
tion between  the  original  parties  which  en- 
titled it  to  Intervene.  For  the  purpose  of  de- 
termining the  sufficiency  of  the  petition,  Its 
allegations  must  be  taken  as  true.  It  Is  ap- 
parent therefrom  that  the  interest  of  inter- 
vener in  the  litigation  is  actual;  that  it  is 
ultimately  and  actually  interested  in  the  re- 
sult of  the  litigation ;  that  it  Is  directly  inter- 
ested In  the  subject-matter  of  controversy, 
1.  e.,  the  ri^t  to  divert  water  from  the  com- 
mon source  of  supply  of  the  plaintiffs  and 
Itself;  and  that  it  will  either  gain  or  lose  by 
the  operation  of  a  judgment  on  the  questions 
to  be  litigated  between  the  plaintiffs  and  de- 
fendants, because,  if  the  former  win,  the 
stream  will  be  depleted  to  the  detriment  of 
Intervener,  whereas,  if  the  defendants  are 
successful,  it  is  benefited. 

It  would  be  practically  Impossible  for  one 
to  Intervene  in  an  action  without  presenting 
a  question  of  fact  not  involved  in  the  plead- 
ings of  the  original  parties,  and.  If  this  was 
Inhibited,  then  our  Code  provision  on  the 
subject  of  intervention  would  be  of  no  avail. 
The  question  of  whether  or  not  a  new  Issue 
of  fact  Is  presented  by  a  petition  of  interven- 
tion is  not  the  test  to  apply  under  a  Code 
provision  as  broad  as  ours,  In  determining 
whether  an  Issue  different  from  that  between 
the  original  parties  will  be  made  by  the  inter- 
vener. The  issue  between  the  plaintiffs  and 
defendants,  that  is,  the  question  to  be  de- 
termined, as  presented  by  their  pleadings, 
was  the  right  of  the  plaintiffs  to  have  turn- 
ed into  the  canal  of  the  ditch  company  a 
certain  volume  of  water  from  the  river.  The 
petition  of  intervention  did  not  change  this 
question  In  any  respect  True  the  intervener 
pleaded  facts  upon  which  it  predicated  a 
right  to  the  subject-matter  of  controversy 
which  are  not  stated  in  the  original  plead- 
ings, and  which.  If  established,  would  pre- 
vent the  judgment  which  the  plaintiffs  seek, 
but  that  has  not  changed  the  original  issue. 
It  still  remains  as  it  was,  1.  e.,  are  or  are 
not  the  plaintiffs  entitled  to  divert  the  water 
from  the  stream  which  they  claim?  In  other 
words,  although  intervener  predicates  its 
right  to  the  subject-matter  of  controversy 
upon  which  it  relies  for  a  judgment  in  its 
favor,  and  to  defeat  a  recovery  in  favor  of 
plaintiffs  upon  facts  not  stated  in  either  of 
the  pleadings  of  the  original  parties,  yet  the 
ultimate  issue  to  be  determined,  the  right  to 
divert  water  from  the  stream,  remains  the 
same,  and  this  appears  to  be  the  general  rule 
by  which  to  determine  whether  or  not  the  in- 
tervener has  injected  a  new  issue  into  the 
case  In  which  he  is  allowed  to  Intervene. 
Upon  overruling  the  motion  just  considered 
plaintifffl  filed  an  answer  to  the  petition  of 
intervention.  In  what  they  denominate  their 
further  answer  they  set  up  what  they  desig- 
nate as  certain  unconscionable  transactions 
on  the  part  of  the  intervener  by  which  It  is 
claimed  they  ware  deprived  of  the  use  of 
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water  for  a  considerable  period  of  time. 
Counsel  upon  their  part  also  claim  that  one 
purpose  of  this  answer  was  to  show  that  the 
Intervener  "did  not  come  Into  court  with 
clean  hands."  To  this  further  defense  a  de- 
murrer was  Interposed  by  the  intervener,  and 
sustained  by  the  court.  This  ruling  was  cor- 
rect. Without  going  into  details  as  to  what 
this  further  answer  stated.  It  is  sufficient  to 
say  that  none  of  the  facts  therein  alleged  had 
any  connection  whatever  with  the  subject- 
matter  of  controvensy  between  the  parties, 
nor  could  they  aid  the  court  In  the  slightest 
degree  In  determining  the  rights  of  the  par- 
ties. After  this  ruling  plaintiffs  filed  a  mo- 
tion for  Judgment  on  the  pleadings,  which 
was  denied.  That  this  ruling  was  correct  is 
apparent  from  the  questions  already  deter- 
mined. By  the  answers  of  the  water  officials 
and  the  petition  of  intervention  material 
questions  of  fact  were  in  issue  which  had  to 
be  determined  from  the  testimony  before  a 
Judgment  could  be  rendered.  In  this  state 
of  the  pleadings  a  motion  for  judgment  there- 
on could  not  be  entertained.  Thereafter  there 
was  a  trial  to  the  court  and  judgment  and 
decree  entered  which  at  first,  at  least,  was 
not  satisfactory  to  either  the  plaintiffs  or 
the  Intervener  company,  as  both  excepted 
thereto;  but  the  plaintiffs  are  the  only  par- 
ties who  have  brought  the  case  here  for  re- 
view. The  court  entered  a  decree  to  the  ef- 
fect that  tbe  reservoir  company  was  the  own- 
er of  6%  shares  of  the  capital  stock  of  Its 
coplalntiff,  and  by  virtue  of  such  ownership 
was  entitled  to  divert  from  the  canal  of  the 
ditch  company  of  the  water  of  the  decreed 
priorities  of  that  company  for  the  use  of  Its 
stockholders  for  direct  Irrigation  only,  and 
not  for  storage,  one  cubic  foot  of  water  per 
second  of  time  for  each  share  when  needed 
and  necessary  for  irrigation  purposes. 

The  next  two  errors  assigned  are  to  the  ef- 
fect that  the  court  erred  In  entering  this  de- 
cree and  making  its  findings  of  fact  upon 
which  it  was  predicated,  and  particularly  in 
limiting  the  right  of  the  reservoir  company 
to  one  cubic  foot  of  water  per  second  for 
each  share  of  stock  to  which  it  was  decreed  to 
be  entitled,  for  the  reason  that  such  decree 
and  findings  were  outside  the  issues  made 
by  the  pleadings.  There  is  no  merit  In  the 
ground  assigned  In  support  of  this  contention. 
Under  the  Issues  made  by  the  pleadings  the 


volume  of  water  which  each  share  of  tb« 
stock  of  the  ditch  company  held  by  the  res^- 
voir  company  would  represent  vonld  have  to 
be  determined  from  the  total  amount  of  wa- 
ter which  the  ditch  company  was  entitled  to 
divert  for  the  use  of  the  reservoir  company 
by  virtue  of  its  ownership  of  such  stock. 
This  would  depend  upon  what  the  testimony 
established  with  respect  to  the  customary  use 
of  the  water  represented  by  this  stock  as 
formerly  enjoyed  by  the  grantors  thereof,  and 
the  pro  rata  share  which  each  share  of  such 
stock  would  represent  In  the  priorities  of  tbe 
ditch  company  when  tbe  water  thereby  repre- 
sented was  used  by  tbe  stockholders  of  tbe 
reservoir  company  at  points  which  would  de- 
prive the  Intervener  of  water  theretofore  en- 
joyed, because  used  upon  lauds  of  a  different 
character,  or  differently  located  from  those 
to  which  it  was  formerly  applied.  The  loss 
of  water  to  the  intervener  oocafiioned  by  tbe 
reservoir  company  changing  tbe  place  of  use 
of  tbe  water  represented  by  its  shares  of 
stock  in  the  ditch  company  would  have  to 
be  borne  by  tbe  reservoir  company.  These 
were  Issues  in  the  case,  and  whether  or  not 
they  were  correctly  determined  cannot  be  as- 
certained without  an  examination  of  the  tes- 
timony. It  has  not  been  brought  up  in  tbe 
bin  of  exceptions.  There  were  other  inter- 
veners whose  rights  were  adjudicated,  wliicb 
we  have  not  mentioned,  because  their  right  to 
Intervene  Is  not  in  any  way  challenged. 

It  Is  also  contended  on  behalf  of  the  plain- 
tiffs that  the  court  erred  in  holding  that  the 
contracts  between  individual  interveners  and 
the  reservoir  company  evidencing  their  trans- 
fer of  stock  in  the  ditch  company  to  the  reser- 
voir company  were  Illegal  and  void,  and  in 
refusing  to  adjudicate  the  rights  of  the  reser- 
voir company  In  what  is  designated  the  "B. 
II.  Eaton  shares"  in  the  ditch  company.  None 
of  these  questions  can  be  determined  without 
resort  to  the  testimony.  According  to  the 
petition  of  intervention  the  contracts  declar- 
ed illegal  undertook  to  make  the  water 
rights  evidenced  by  the  shares  of  stock  to 
which  they  related  do  double  duty.  This  the 
law  inhibits. 

The  Judgment  of  the  district  court  Is  af- 
firmed. 

Judgment  affirmed. 

STEELE,  C.  J.,  and  CAMPBELL,  J.,  con- 
cur. 
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STATE  ex  reL  ATKINSON,   Attj.  0«n.,   r. 
DUNLAP  et  aL.  Skagit  Coanty  Com'n. 

(Supreme  Court  of  WaBhington.    April  25, 
1908.) 

HioHWATa— Abardohiuht— Ck>nvKTAnaB  to 
Bailroao. 

Ballingert  Ann.  Codes  &  St.  {  4338  (Pierce'» 
Code,  {  7093),  authorizea  a  railroad  to  appropri- 
ate any  put  of  a  public  road  not  witfain  the 
limits  of  a  municipal  corporation,  and  provides 
that  tlie  county  commissioners  may  agree  en  tlie 
terms  and  conditions  of  the  appropriation.  Sec- 
tion 4334  (section  7089)  declares  that  the  rail- 
way shall  be  holden  to  the  county  commissiODers 
tor  all  expenses  incurred  in  relocating  and  open- 
ing the  portion  of  the  load  so  appropriated. 
Held,  that  the  wagon  road  between  B.  and  the 
line  between  S.  and  W.  counties  through  the 
Cascade  Mountains,  for  which  the  state  appro- 
priated funds  by  Lews  1893,  p.  458,  c.  1C8, 
•bould  be  regarded  as  a  county  and  not  a  state 
road,  and  the  same  having  been  unsatisfactory 
as  a  highway,  the  county  commissioners  were 
authorized  to  transfer  it  to  a  railroad  company 
for  an  adequate  consideration,  to  be  used  in  re- 
locating and  constructing  a  more  satisfactory 
highway. 

Appeal  from  Superior  Court,  Skagit  Coun- 
ty; George  A.  Joiner,  Judge. 

Application  for  writ  of  mandamus  by  the 
state,  on  relation  of  Jobn  D.  Atkinson,  At- 
torney General,  against  James  Dunlap  and 
others,  as  county  commissioners  of  Skagit 
county.  Judgment  for  defendants,  and  re- 
lator appeals.    Affirmed. 

John  D.  Atkinson,  J.  B.  Alexander,  and 
rred  W.  Neal,  for  appellant.  M.  P.  Hurd, 
J.  C.  Wangh,  and  Smith  &  Browley,  for  re- 
spondents. 

ROOT,  J.  This  action  was  brought  by  the 
state  of  Washington,  on  the  relation  of  the 
Attorney  (^neral,  praying  that  a  writ  of 
mandate  issue  against  the  county  commis- 
sioners of  Skagit  county  compelling  them 
to  repair  that  portion  of  a  certain  wagon 
road  between  the  town  of  Blanchard  In 
Skagit  county  and  the  line  between  that  and 
Whatcom  county,  which  road  had  been  ap- 
propriated and  destroyed  by  the  Seattle  & 
Montana  Railroad  Company.  From  a  Judg- 
ment of  the  superior  court  denying  the  writ, 
the  state  has  appealed  to  this  court 

By  an  act  approved  March  22,  1895  (Laws 
1895,  p.  458,  c.  168),  the  Legislature  provid- 
ed for  a  state  wagon  road  through  the  Cas- 
cade Mountains,  and  made  an  appropriation 
therefor;  and  It  also  provided  In  the  same 
act  that  there  should  be  expended  "the  sum 
of  $4,0(X)  for  the  purpose  of  laying  out,  es- 
tablishing, and  constructing  a  wagon  road 
from  Blanchard,  In  Skagit  county,  to  the 
boundary  line  between  Skagit  and  Whatcom 
counties,"  The  board  of  state  road  commis- 
sioners, acting  pursuant  to  an  understanding 
with  the  commissioners  of  Skagit  county,  ex- 
pended the  $4,000  In  the  construction  of  two 
miles  of  the  road  extending  from  the  coun- 
ty line  south  toward  Blanchard,  and  the 
county  commissioners  expended  $6,000  In 
completing  three  miles  more  of  the  road.    In 

96  P.— 21 


August,  1901,  the  Seattle  k  Montana  Rail- 
road Company  made  a  proposition  to  the 
board  of  county  commissioners  to  purchase 
a  right  of  way  through  the  lands  where  this 
public  road  ran,  and  offered  therefor  the  sum 
of  $8,000.  The  highway  bad  been  found  to 
be  a  very  expensive  one  to  keep  in  repair, 
as  it  extended  through  a  mountainous  coun- 
try, and  had  many  grades  so  steep  that  it 
could  be  used  to  little  advantage.  In  con- 
sideration of  $8,000  the  county  commission- 
ers consented  to  the  railroad  company  en- 
tering into  possession  of  portions  of  this 
road,  and  that  company  appropriated  the 
highway  at  three  points  in  such  a  manner  as 
to  destroy  it  as  a  thoroughfare.  The  com- 
missioners thereupon  caused  to  be  surveyed 
and  laid  out  another  road  from  Skagit  coun- 
ty to  the  Whatcom  county  line,  connecting 
with  the  county  road  system  of  the  latter 
county.  The  appellant  contends  that  the 
road  in  question  was  a  state  road;  that  the 
commissioners  had  no  authority  to  authorize 
the  railway  company  to  appropriate  or  take 
possession  of  it;  and  that  the  company  In 
so  doing  became  a  trespasser,  and  that  it  Is 
the  duty  of  the  coimty  commissioners  to 
eject  it  therefrom,  and  repair  the  rond  as 
a  public  highway.  Respondents  contend  that 
it  was  not  a  state  road,  but  a  public  road 
under  the  supervision  and  control  of  the 
county  commissioners,  and  that  it  was  dis- 
cretionary with  them  to  abandon  said  road 
or  sell  the  interest  of  the  public  therein 
whenever  it  was  deemed  proper  so  to  do. 

It  appears  that  the  commissioners  laid  out 
this  road,  and  that  the  rights  of  way  there- 
for were  obtained  in  the  name  of  the  coun- 
ty, and  that  it  is  known  upon  the  public  rec- 
ords of  said  county  as  the  "John  Bebren's 
Road."  The  railroad  company  in  construct- 
ing its  road  made  large  cuts  through  the 
rock,  and  In  so  doing  destroyed  portions  of 
this  highway,  and  made  it  impassable.  Re- 
spondents call  attention  to  the  fact  that  the 
legislative  act  hereinbefore  mentioned  did 
not  contemplate  that  the  road  from  Blanch- 
ard to  the  county  line  should  be  a  state  road ; 
and  that  this  Is  evidenced  by  the  fact  that 
said  road  is  not  mentioned  or  referred  to  in 
the  title  of  the  act;  and  that  it  was  the 
purpose  of  the  state  practically  to  donate  to 
Skagit  county  the  $4,000  to  assist  in  the  con- 
struction of  this  difficult  piece  of  road  where- 
by the  two  counties  might  be  connected.  The 
appellant  contends  that  the  $4,000  of  state 
money  was  expended  in  contemplation  of  the 
expenditure  by  the  county  of  the  $6,000,  and 
that  the  commissioners  had  no  right  to  aban- 
don the  road  constructed  pursuant  to  this  ar- 
rangement Sections  6  and  7  of  the  act  of 
1895  direct  that  the  state  road  commissioners 
shall  take  deeds  for  rights  of  way  in  the 
name  of  the  state,  and  that,  where  deeds  can- 
not be  obtained,  a  right  of  way  may  be  con- 
demned. In  this  instance,  however,  all  the 
deeds  for  rights  of  way  seem  to  have  been 
taken   in   the    name   of   the  county.     This 
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would  bardly  Indicate  an  Intention  to  es- 
tabllsh  a  state  road  instead  of  a  county 
road.  The  action  of  the  trial  court  in  ex- 
cluding evidence  as  to  a  custom  of  taking 
rights  of  way  or  waivers  for  state  roads 
in  tlie  name  of  the  counties  is  assigned  as 
error.  It  would  seem  that  proof  of  a  custom 
of  this  character  would  hardly  be  permissi- 
ble in  the  face  of  sections  6  and  7  of  the  stat- 
ute above  referred  to. 

Section  12  of  the  legislative  act  of  1895 
made  it  the  duty  of  the  county  commission- 
ers to  Iceep  the  state  road  through  the  Cas- 
cades in  repair.  This  law,  however,  was  re- 
l)ealed  In  1807,  without  any  saving  clause. 
There  is  nothing  In  the  latter  statute  relat- 
ing to  the  road  In  question  here.  Prior  to 
the  24th  of  August,  1901,  the  railroad  com- 
pany had  taken  possession  of  this  road  and 
destroyed  its  usefulness  as  a  highway,  and 
the  commissioners,  l)elleving  it  impracticable 
or  impossible  to  repair  the  road,  passed  a 
resolution  to  the  effect  that  the  county  should 
accept  the  $8,000  from  the  railroad  company, 
and  that  a  quitclaim  deed  should  be  execut- 
ed. This  deed  appears  not  to  have  been  Is- 
sued, and  It  Is  urged  that  the  railroad  com- 
pany is  in  possession  of  this  highway  unlaw- 
fully, and  Is  consequently  a  trespasser.  Sec- 
tion 4338,  Balllnger's  Ann.  Codes  &  St. 
(Pierce's  Code,  (  7093),  authorizes  a  railroad 
to  appropriate  any  part  of  a  public  road  not 
within  the  limits  of  a  municipal  corporation, 
and  provides  that  the  county  commissioners 
of  the  county  where  the  road  is  situated  may 
agree  upon  the  terms  and  conditions  of  the 
appropriation.  Section  4334  (section  7080) 
provides  that  such  railway  shall  be  holden 
to  the  county  commissioners  or  county  for 
all  expenses  Incurred  In  relocating  and  open- 
ing the  portion  of  the  road  appropriated. 
It  would  appear  under  these  statutes  that 
the  county  commissioners  were  powerless  to 
prevent  this  railway  company  from  taking 
possession  of  this  highway,  and  it  would  also 
seem  that  the  commissioners  were  Justified 
in  making  an  adjustment  with  the  railroad 
company  whereby  they  obtained  the  $8,000 
for  the  benefit  of  the  county.  The  new  road, 
which  was  laid  out  and  intended  to  give  the 
service  which  had  formerly  been  given  by 
the  abandoned  road,  was  shown  to  have  cost 
at  the  time  of  the  trial  some  $8,(X)0,  and  to 
require  some  $4,(XX)  more  for  Its  completion. 
We  think  it  satisfactorily  appears  from  the 
evidence  that  It  would  have  been  highly  im- 
practicable to  have  repaired  the  old  road; 
that  it  never  could  have  been  made  a  satis- 
factory higliway ;  and  that  its  continuance 
would  have  necessitated  large  expenditures, 
for  which  it  would  have  given  very  poor 
service  In  return.  We  think  it  was  a  coun- 
ty road  over  which  the  commissioners  had 
supervision. 

There  is  no  contention  that  they  had  any 
personal  Interest  In  the  transactions  involv- 
ed, or  that  tlieir  actions  were  In  any  wise 
attended   by   fraud   or   Improper   considera- 


tions. They  appear  to  have  exercised  their 
Judgment  in  dealing  with  a  matter  which  the 
statute  brings  within  their  official  province. 
The  view  we  entertain  upon  the  merits  of 
the  case  makes  it  unnecessary  for  us  to  pass 
upon  the  question  of  the  right  of  the  state 
upon  the  relation  of  the  Attorney  General  to 
maintain  a  proceeding  of  this  character. 

The   Judgment   of   the   superior   court    is 
affirmed. 

FULLERTOX,     MOUNT,     CROW,     RUD- 
KIN,  and  DUNBAR,  JJ.,  concur. 


PEABODT  et  ux.  v.  MEACHAM  et  ux. 

(Supreme  Coart  of  WaHhington.     April  25, 
1908.) 

i  (3or«Ts  — Nunc  Pro  Ttinc  Ordbk  — Delin- 
quency Certificate— Filing. 

i  Where  a  certificate  of  delinquency  was  filed 

by  the  connty  treasurer  on  May  9,  1001.  prior 
to  the  publication  of  svimmons  in  procePdinga  to 
subject  the  land  taxed  to  the  payment  thereof, 
but  the  clerk  omitted  to  mark  the  same  filed  as 
of  that  date,  or  until  the  certificate  was  returned 
to  the  clerk's  office  by  the  treasurer  on  June  10. 
1901,  when  it  was  erroneously  marked  and  en- 
tered as  filed  as  of  that  date,  the  court  after 
jiidftment  of  foreclosure  was  authorized  by  a 
nunc  pro  tune  order  to  correct  the  entry  of  the 
date  of  filing  such  certificate,  so  as  to  show  that 
it  was  in  fact  filed  on  the  earlier  date  as  against 
subsequent  purchasers  _  from  the  defendants  in 
the  foreclosure  proceedings. 

Appeal  from  Superior  Court,  Snohomish 
County;   W.  W.  Black,  Judga 

Action  by  F.  W.  Peabody  and  wife  against 
George  F.  Meacbam  and  wife.  Judgment  for 
plaintiffs,  and  defendants  apiieal.    Affirmed. 

Alexander  &  Bundy,  for  appellants.  Brown- 
ell  &  Coleman,  for  respondents. 

CROW,  J.  Action  by  F.  W.  Peabodj'  and 
Katie  A.  Peabody,  his  wife,  against  George 
F.  Meacham  and  Lucia  M.  Meacham,  his  wife, 
to  quiet  title  to  real  estate  in  Snohomish 
county.  From  a  Judgment  in  favor  of  plain- 
tiffs, the  defendants  appeal. 

The  respondents  claim  title  under  a  county 
foreclosure   and   sale   for   delinquent   taxes. 
There  is  no  dispute  as  to  the  facts  which 
were  stipulated.    Those  material  to  this  ap- 
peal are  that  taxes  levied  against  the  proper- 
ty for  1805  and  prior  years  became  delin- 
quent;   that  on  January  31,  1898,  a  certifi- 
cate of  delinquency  was  issued  by  the  treasur- 
er  to   Snohomish   county ;    that  on  May   9, 
1901,  the  county  treasurer  took  the  certificate 
j  of  delinquency  to  the  ofiBce  of  the  clerk  of 
'  the  superior  court,  and  delivered  the  same  to 
j  a  deputy  clerk  to  be  filed,  but  immediately 
'  tliereaftcr  temporarily  withdrew  it  for  use 
■  in  his  own  office  in  completing  a  copy  there- 
of; that  at  the  time  of  Its  delivery  the  deputy 
clerk  received  the  certificate  for  filing,  but 
neglected  to  mark  the  same  as  having  been 
filed,  or  to  make  any  entry  upon  the  liooks 
or  records  of  the  clerk's  office  showing  such 
,  fliiug;    that  on  May  24,  1901,  publication  of 
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notloe  of  foreclosvire  was  commenced;  that 
on  June  10,  1901,  the  certificate  of  delin- 
quency was  returned  by  the  county  treasurer 
to  the  otBce  of  the  clerk  of  the  superior  court, 
aud  thut  the  clerk,  not  knowing  of  its  previous 
delivery  to  his  deputy,  then  marked  it  as 
filed  on  June  10,  1001,  and  made  corresimud- 
iug  entries  upou  the  records  in  his  office; 
that  on  October  21,  1901,  a  default  fore- 
closure judgment  was  entered,  iu  pursuance 
of  which  the  property  was  sold  to  Snohomish 
county;  that  on  September  5,  1002,  after 
the  judgment  and  sale,  the  superior  court  of 
Snohomish  county,  without  notice,  made  and 
entered  an  ex  jmrte  nunc  pro  tunc  order,  di- 
recting the  clerk  to  change  the  filing  marks 
upon  the  certificate  of  delinquency  from  June 
10,  1901,  to  May  9,  1901,  and  to  so  amend  the 
records  In  his  office  as  to  cause  them  to  re- 
cite that  the  certificate  had  been  filed  on  May 
9, 1001;  that,  except  as  above  stated,  the  cer- 
tificate was  not  In  the  office  of  the  clerk  of 
the  superior  court  until  June  10,  1901;  that 
prior  to  that  date  no  entry  appeared  in  the 
office  of  the  clerk  of  the  superior  court  to 
show  that  It  bad  been  filed  on  May  0,  1901, 
or  on  any  other  date;  that  from  and  after 
June  10,  1901,  until  judgment  and  sale,  and 
until  September  22,  1902,  all  files,  records, 
and  entries  in  the  office  of  the  clerk  of  the 
superior  court  recited  that  the  certificate  had 
been  ffied  on  June  10,  1901;  that  the  re- 
spondents afterwards  acquired  title  by  deed 
from  Snohomish  county,  and  that  the  ap- 
pellants afterwards  acquired  their  alleged  ti- 
tle from  former  owners,  defendants  In  the 
foreclosure  action. 

The  points  raised  by  appellants  are  that  it 
affirmatively  appears  from  the  foreclosure 
proceedings  that  the  court  was  without  juris- 
diction because  the  certificate  of  delinquency 
was  not  filed  In  the  office  of  the  clerk  until 
June  10,  1901,  which  was  after  the  first  pub- 
lication of  notice  had  been  made;  that  the 
statutes  then  In  force  (section  3,  c.  178,  p. 
385,  Sess.  Laws  1901)  provided  that  the  coun- 
ty treasurer  should  issue  certificates  of  delin- 
quency to  the  county  and  file  the  same  with 
the  clerk  of  the  superior  oourt,  and  that 
thereupon  foreclosure  proceedings  should  be 
commenced;  that  under  this  act  the  actual 
filing  of  the  certificate  was  a  condition  preced- 
ent to  the  commencement  of  the  foreclosure; 
that,  without  such  filing,  the  court  obtained 
no  Jurisdiction;  aud  that  the  subsequent  nunc 
pro  tunc  order  changing  the  date  of  filing 
to  May  9,  1901,  which  was  made  without  no- 
tice on  an  ex  parte  application  of  the  county 
attorney,  was  unauthorized  aud  void.  It  is 
conceded  and  stipulated  that  the  lots  in  dis- 
pute were  included  in  the  same  foreclosure 
proceeding  which  was  sustained  by  this  court 
in  Washington  Timber  &  Loan  Company  v. 
Smith,  34  Wash.  &25,  76  Pac.  267.  The  ques- 
tions now  raised  were  there  detei'mined  ad- 
vwsely  to  appellants'  contention.  An  examina- 
tion of  our  opinion  iu  that  case  will  show  that 
the  facts  now  before  us  were  there  stated  aud 


passed  upon.  We  tbea  said:  "The  next  ob- 
jection to  the  sufficiency  of  the  foreclosure  is 
that  the  certificates  of  delinquency  were  not 
proijerly  filetl  in  the  office  of  the  clerk  of  the 
suiKsrlor  court  before  publication  of  sum- 
mons. The  complaint,  however,  shows  that 
a  nunc  pro  tiuic  order  was  made  by  the  court 
In  the  forec'losure  cause,  by  which  It  was 
declared  that  the  certificates  were  in  fact 
filed  in  the  clerk's  office  on  May  9,  1901,  and 
it  was  directed  that  they  be  so  marked,  which 
was  done,  and  the  file  mark  was  changed 
from  June  10,  1901,  to  the  above-named  date. 
That  date  was  15  days  before  the  first  pub- 
lication of  the  summons.  It  having  been  al- 
ready determined  that  the  court  had  juris- 
diction of  the  cause  by  reason  of  the  time  the 
certificates  were  issued,  and  It  appearing  by 
the  record  that  the  certificates  were  filed  In 
time,  it  follo'n's  that  the  point  now  raised 
relates  to  a  mere  Irregularity  which  should 
have  been  raised  in  the  foreclosure  case. 
While  the  nunc  pro  tunc  order  was  made  aft- 
er judgment,  yet,  assuming,  as  we  must,  that 
the  record  speaks  the  truth,  the  correction 
was  such  a  one  as  could  have  been  made 
during  the  progress  of  the  action,  under  sec- 
tion 18,  c.  141,  p.  299,  Laws  1899.  Appellant  Is 
therefore  estopped  to  raise  the  objection  now. 
See  section  1767,  BalUnger's  Ann.  Codes  &  St. 
(Pierce's  Code,  |  8704).  Also  Swanson  v. 
Hoyle,  .32  Wash.  109,  72  Pac.  1011.  The  sum- 
mons and  its  publication,  we  think,  compiled 
with  the  law.  The  property  owner  was  there- 
fore within  the  Jurisdiction  of  the  court,  and 
was  required  to  take  notice  of  the  action." 
The  arguments  of  the  appellants  now  pre- 
sented are  substantially  the  same  as  those 
which  were  made  in  the  Washington  Timber 
ComiMtny  Case.  The  entire  substance  of  their 
present  contention  is  (1)  that  the  certificate 
of  deilniiueucy  was  not  filed  prior  to  June  1, 
1901 ;  (2)  that  the  publication  was  commenced 
without  authority  of  law;  (3)  that  the  judg- 
ment eutered  thereon  was  void;  and  (4)  that 
the  nunc  pro  tunc  order  was  also  void.  The 
fact  that  on  May  9,  1901,  the  county  treas- 
urer took  the  certificate  of  delinquency  Into 
the  clerk's  office  for  the  express  purpose  of 
filing  the  same  is  not  disputed,  although  the 
deputy  clerk  at  that  time  failed  to  make  the 
proper  filing  marks  and  entries.  On  June  10, 
19U1,  an  inadvertent  and  erroneous  entry  was 
made.  Afterwards  the  judgment  was  enter- 
ed aud  a  sale  made  to  the  county,  but  later, 
and  before  the  appellants  acquired  their  pres- 
ent alleged  title  by  quitclaim  deed  from  de- 
fendants in  the  foreclosure  proceeding,  and 
before  respondents  acquired  their  title  from 
Snohomish  county,  the  trial  court  by  a  nunc 
pro  tunc  order  directed  a  correction  of  the 
filing  marks  and  records  to  recite  the  actual 
facts.  "A  court  of  record  has  an  inherent  pow- 
er over  its  own  records  which  includes  the  au- 
thority to  require  the  correction  of  any  errors 
that  may  creep  into  them.  This  power  is  not 
lost  by  lapse  of  time  or  the  expiration  of  a 
term  of  court.     The  duty  of  a  court  to  see 
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that  ItB  records  speak  the  trnth  Is  an  aflBrma- 
ttve  and  actlTe  one;  and  it  Is  not  a  Juris- 
dictional prerequisite  to  Its  performance  that 
one  party  should  invoke  it  by  motion,  or  that 
the  other  should  have  notice  before  action  is 
taken."  Chrlstlsen  v.  Bartlett,  73  Kan.  401, 
85  Pac.  5»4. 
The  Judgment  Is  affirmed. 

HADLET,  C.  J.,  and  MOUNT,  DUNBAR, 
rULLERTON,  and  RUDKIN,  JJ.,  concur. 


HBYBROOK  v.  INDEX  LUMBER  CO.  et  al. 

(Supreme  Court  of  Washington.     April  25, 
1008.) 

1.  BOUNDABIES— CONFLICTIKO     DATA— PRECE- 
DENCE Between. 

Where  the  quarter  section  comers  on  two 
opposite  sides  of  a  section  in  which  the  lands  of 
adjoining  landowners  lay  were  in  place,  and  the 
dividing  line  between  the  adjoining  lands  was  a 
straight  line  drawn  between  the  two  comers, 
such  line  was  the  houndary  between  the  lands, 
instead  of  a  line  run  on  the  magnetic  variation 
given  by  the  government  surveyor  when  survye- 
ing  the  exterior  lines  of  the  section,  since  the 
variation  could  not  control  fixed  monuments ; 
the  true  comer  always  being  where  the  United 
States  surveyor  establishes  it,  whether  the  point 
coincides  with  the  other  data  or  not. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  8,  Boundaries,  Si  14-19.] 

2.  Tbespass— Casual  ob  Involuntabt  Ohab- 

ACTER. 

Where  two  adjoining  landowners  disputed 
continuously  over  the  location  of  the  boundary 
lines  l>etween  their  lands,  and  one  of  them,  in- 
stead of  resorting  to  some  proper  mode  for  de- 
termining the  true  line,  adopted  an  arbitrary 
standard  not  sanctioned  by  usage  or  law,  and 
cut  timber  up  to  the  line  established  in  such  man- 
ner, regardless  of  the  protest  of  the  other  own- 
er, his  trespass  in  cutting  the  timber  up  to  the 
line  claimed  by  him,  where  such  line  was  not 
the  true  boundary,  was  not  casual  or  involun- 
tary. 

3.  Same— Joint  Tbespass— Evidence. 

Evidence  held  sufficient  to  show  that  a  tres- 
pass was  jointly  committed  by  two  corporate  de- 
fendants. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  46,  Trespass,  8$  123-127.] 

Appeal  from  Superior  Court,  Snohomish 
County;  W.  W.  Black,  Judge. 

Action  by  Louis  6.  Heybrook  against  the 
Index  Lumber  Company  and  another.  From 
a  Judgment  for  plaintiff,  defendants  appeal. 
AfiBrmed. 

Brownell  &  Coleman,  for  appellants.  Cool- 
ey  &  Horan,  for  resix)ndent. 

PER  CURIAM.  The  respondent  Is  the 
owner  of  40  acres  of  timber  land  described 
as  the  W.  %  of  the  S.  E.  %  of  section  20, 
In  township  27  N.,  of  range  10  E.,  of  the 
AVillamette  meridian,  situated  in  Snohomish 
county.  Wash.  The  appellant,  H.  J.  Miller 
Lumber  Company,  owns  the  S.  W.  %  of  the 
same  section.  In  1905  the  appellant  logged 
off  Its  quarter  section,  and  in  so  doing  tres- 
passed, so  the  respondent  claimed,  upon  his 
land,  cutting  therefrom  23  trees,  containing 
some  111,857  feet  of  saw  timber.    The  trees, 


after  being  cnt,  were  taken  to  the  mill  of 
the  appellant,  Index  Lumber  Company,  and 
there  sawed  into  lumber,  which  lumber  the 
appellants  afterwards  appropriated  to  their 
own  use.  The  respondent  thereupon  brought 
this  action  to  recover  the  treble  value  of  the 
trees,  alleging  that  the  trespass  was  not 
casual  or  involuntary,  but  was  made  at  a  time 
when  the  appellants  had  probable  cause  to 
believe  that  the  land  on  which  the  trespass 
was  committed  was  the  property  of  the  re- 
spondent. The  cause  was  tried  In  the  court 
below  without  a  Jury,  and  resulted  In  a  find- 
ing and  Judgment  for  the  respondent  in  the 
sum  of  $419.46,  being  the  treble  value  of  the 
timber  the  court  found  to  have  been  taken. 
This  appeal  Is  prosecuted  from  the  Judgment 
so  entered. 

The  questions  presented  by  the  record  are 
the  following:  (1)  Was  there  In  reality  any 
trespass?  (2)  If  there  was  a  trespass,  was 
the  trespass  casual  or  involuntary?  (3)  Was 
there  such  a  Joint  action  between  the  two 
defendants  as  to  render  them  both  liable  for 
the  trespass?  We  think  the  trial  court  cor- 
rectly answered  each  of  these  questions.  The 
quarter  section  comers  on  the  north  and 
south  sides  of  the  section  In  which  the  lands 
of  the  parties  lay  were  In  place.  The  divid- 
ing line  between  their  lands  was  a  straight 
line  run  between  these  two  comers.  Instead 
of  adopting  this  line,  the  appellants  adopted 
a  line  run  on  a  magnetic  variation  of  23>4 
degrees,  because  the  United  States  govern- 
ment surveyor  had  given  this  as  the  varia- 
tion of  the  magnetic  needle  when  surveying 
the  exterior  lines  of  the  section.  But  this 
variation  cannot  control  over  the  fixed  monu- 
ments. The  true  comer  Is  always  where  the 
United  States  surveyor  establishes  it,  wheth- 
er this  point  coincides  with  the  other  data 
given  or  not. 

It  is  said,  however,  that  the  comer  taken 
to  be  the  quarter  section  comer  on  the  north 
side  of  the  section  was  not  the  comer  estab- 
ished  by  the  United  States  government  sur- 
veyor, and  for  that  reason  the  appellants  bad 
a  right  to  resort  to  the  magnetic  variation 
to  determine  the  true  line.  But,  If  this  con- 
tention were  true  In  fact,  the  role  contended 
for  would  not  follow.  If  the  comer  on  the 
north  was  actually  lost,  the  line  through  the 
section  should  have  been  run  from  the  known 
quarter  corner  to  a  post  on  the  north  line 
half  way  between  the  section  comers,  and 
this  regardless  of  the  magnetic  variation  re- 
ported by  the  government  surveyor.  We 
think,  however,  that  the  evidence  fairly  es- 
tablishes the  fact  that  the  corner  found  on 
the  north  side  of  the  section  was  the  true 
quarter  section  corner,  or,  at  least,  a  comer 
set  at  the  place  where  the  original  govern- 
ment comer  was  established. 

On  the  second  question,  we  think  the  evi- 
dence Justifies  the  court's  findings,  to  the  ef- 
fect that  the  trespass  was  not  casual  or  In- 
voluntary, There  was  a  dispute  between  the 
parties  from  the  very  start  over  the  location 
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of  this  line,  and  tbe  appellants,  Instead  of 
resorting  to  some  proper  method  for  deter- 
mining the  true  line,  adopted  an  arbitrary 
standard  not  sanctioned  by  usage  or  law, 
and  cut  up  to  the  line  so  established  regard- 
less of  the  protests  of  the  respondent.  Under 
these  circumstances,  It  Is  too  much  to  claim 
that  the  trespass  was  casual  or  Involuntary. 

On  the  last  question,  the  evidence  shows 
that  the  two  appellants  are  practically  one 
concern,  that  the  same  Individuals  who  own 
and  manage  the  one  also  own  and  manage 
the  other,  and  that  the  appellants  were  both 
Interested  In  the  business  of  removing  the 
timber.  There  was  therefore  sufficient  evi- 
dence on  which  to  find  a  Joint  trespass. 

The  Judgment  Is  affirmed. 


ANDERSON  et  al.  v.  McCARTHT  DRY 
GOODS  CO.  et  al. 

(Supreme  Court  of  Washington.  April  29, 
1008.) 
Neglioence— EviDiNCE— Res  Ipsa  LoQtrrnjB. 
Under  the  rule  of  res  ipsa  loquitur,  a  prima 
facie  case  of  negligence  is  shown,  where  a  basltot 
from  an  overhead  carrier  system,  of  standard 
make  and  in  general  use,  falls  on  a  customer  in 
a  store. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  37,  Negligence,  |  2ia] 

Appeal  fr<Mn  Superior  Court,  King  County; 
Arthur  E.  Grlffln,  Judge. 

Action  by  Peter  Anderson  and  wife  against 
the  McCarthy  Dry  Goods  Company  and  its 
receiver.  Judgment  for  defendants.  Plain- 
tiffs appeal.  Reversed  and  remanded  for 
new  trial. 

John  E.  Humphries  and  Geo.  B.  Cole,  for 
appellants.    Kerr  &  McCord,  for  respondents. 

ROOT,  J.  This  was  an  action  by  appel- 
lants for  damages  alleged  to  have  been  sus- 
tained by  appellant  Mrs.  Anderson  on  ac- 
count of  a  personal  injury  received  by  a 
basket  falling  from  an  overhead  carrier  sys- 
tem In  the  store  of  the  respondent  company. 
From  a  judgment  of  nonsuit  this  appeal  is 
prosecuted. 

The  material  facts  shown  were  about  these: 
Mrs.  Anderson  entered  respondent  company's 
store  to  make  some  purchases,  and,  while 
there  In  the  capacity  of  a  customer,  a  basket 
used  upon  respondent's  carrier  system  con- 
veying goods  to  and  from  the  wrapping  coun- 
ter fell  or  was  precipitated  from  the  track, 
and  struck  her.  No  evidence  was  introduced, 
except  as  to  facts  hereinbefore  stated,  show- 
ing or  tending  to  show  that  the  apparatus 
■was  improperly  Installed  or  out  of  repair. 
The  evidence  showed  that  the  system  was 
one  of  standard  make  and  in  general  use. 
Appellants  Invoke  the  rule  of  res  Ipsa  loqui- 
tur, asserting  that  the  fact  of  the  basket 
falling  or  being  precipitated  from  the  carrier 
track  upon  appellant  under  the  circumstances 
mentioned  was  sufficient  to  establish  a  prima 
facie  case  of  negligence  as  against  respond- 


ent company.  The  rule  of  res  ipsa  loquitur 
must  be  invoked  sparingly,  and  applied  only 
where  the  facts  and  demands  of  Justice  make 
Its  application  essential.  Negligence  Is  nev- 
er to  be  presumed  from  the  mere  happening 
of  an  injury  or  accident.  But,  when  certain 
physical  conditions  are  established,  together 
with  certain  happenings  in  connection  there- 
with, it  Is  sometimes  permissible  to  deduce 
therefrom  a  conclusion  of  the  fact  of  negli- 
gence. "Though,  as  stated  above,  negligence 
Is  never  presumed  from  the  mere  fact  of  in- 
Jury,  yet  the  manner  of  the  occurrence  of  the 
injuries  complained  of  or  the  circumstances 
surrounding  may  well  warrant  an  Inference 
or  presumption  of  negligence;  such  a  situa- 
tion being  described  by  the  familiar  phrase 
'res  ipsa  loquitur."  As  a  matter  of  course, 
the  application  of  the  maxim  In  question  de- 
pends on  the  peculiar  facts  and  circumstan- 
ces of  each  particular  case.  •  •  •  The 
presumption  which  arises  by  virtue  of  the 
application  of  the  maxim,  'res  ipsa  loquitur,' 
is  usually  referred  to  as  a  prima  facie  or  re- 
buttable presumption,  which,  when  It  arlse«i, 
merely  shifts  the  burden  vtpon  the  defendant 
to  disprove  the  Inferred  existence  of  negli- 
gence by  evidence  that  as  a  matter  of  faei 
all  proper  and  reasonable  care  was  employ- 
ed." 21  Am.  &  Eng.  Bnc.  of  Law,  512,  513. 
"Sometimes  the  duty  which  the  defendant 
owes  to  the  plaintlCF  is  of  such  a  nature  that 
proof  that  the  accident  happened  to  the  plain- 
tiff under  certain  circumstances  will  be  of 
such  legal  value  as  to  afTord  evidence  of 
negligence  on  the  part  of  the  defendant,  and 
make  out  a  prima  facie  case  in  favor  of  the 
plaintiff.  This  Is  tbe  doctrine  of  res  ipsa 
loquitur,  and  it  Is  not  applied  unless  the 
thing  causing  the  accident  Is  under  the  con- 
trol of  the  defendant  or  his  servants,  and  the 
accident  is  of  a  kind  which  does  not  ordi- 
narily occur  If  due  care  has  been  exercised. 
*  ♦  •  It  is  therefore  generally  more  cor- 
rect to  say  that  there  are  cases  where  the 
fact  that  the  accident  happened  tmder  given 
conditions,  and.  In  connection  with  certain 
circumstances,  will  amount  to  evidence  of 
negligence  sufficient  to  charge  the  defendant. 
To  illustrate  this,  let  us  take  again  the  case 
of  a  traveler  in  the  highway.  While  proof 
of  the  mere  fact  that  he  was  struck  and 
knocked  down  by  some  substance  In  front  of 
A.'s  building  will  not  entitle  him  to  recover 
damages  of  A.,  yet  suppose  that  he  is  able  to 
show  (1)  that  he  was  struck  by  some  solid 
substance;  (2)  that  this  substance  was  a  bale 
of  goods;  (3)  that,  at  the  time  it  struck  him, 
this  bale  of  goods  was  being  lowered  from 
the  window  of  a  warehouse  above  the  street: 
(4)  that  A.  was  owner  of  this  warehouse. 
This,  it  has  been  held,  will  make  out  a  prima 
facie  case  against  A.  But  A.  might  rebut 
this  prima  facie  case  by  showing  (1)  that  the 
bale  was  being  lowered  without  his  knowl- 
edge by  the  servants  of  another  person;  or 
(2)  that  the  traveler  was  himself  one  of  the 
persons  engaged  in  lowering  the  bale;  or  (3; 
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that,  although  the  plaintiff  waa  using  the 
sidewalk  as  a  traveler,  yet  he  had  stopped, 
and  was  standing  stlH  under  the  window 
from  which  the  bale  was  being  lowered,  and 
that  he  was  warned  of  the  danger  and  told 
to  stand  from  under,  but  negligently  failed  to 
do  so.  *  *  *  A  person  is  lawfully  on  the 
street  when  an  adjoining  building  falls  down. 
Injuring  him.  In  a  suit  against  the  owner  of 
the  building,  he  makes  out  his  case  by  show- 
ing the  facts  stated  without  more.  The  rea- 
son is  that  the  owner  of  the  building  adjoin- 
ing a  street  or  highway  is  under  a  legal  ob- 
ligation to  take  reasonable  care  that  it  is 
kept  in  a  safe  condition,  so  that  it  will  not 
fall  into  the  highway,  injuring  persons  law- 
fully there.  If  it  did  so  fall,  every  fair-mind- 
ed man  would  draw  the  inference  that  it 
had  not  been  properly  inspected  and  kept  in 
repair;  and,  if  the  contrary  were  true,  it  la 
easy  for  the  defendant  to  show  that  fact. 
In  another  case  It  appeared  that  the  defend- 
ants, who  occupied  for  business  purposes  the 
second  and  upper  floors  of  a  building,  were 
hoisting  a  box,  weighing  about  500  pounds,  to 
their  rooms,  by  means  of  iron  books  attached 
to  its  sides.  Just  as  It  reached  the  second 
floor  the  books  broke,  and  the  box  fell,  broke 
through  the  hatchway  on  the  flrst  floor,  and 
struck  and  Injured  the  plalntltf,  who  was 
lawfully  In  the  basement.  This,  without 
more,  was  held  evidence  of  negligence  on  the 
part  of  the  defendants  warranting  a  verdict 
for  the  plaintiff.  So  proof  of  the  fact  that 
water  escaped  from  the  defendant's  hydrant 
into  the  plaintiff's  apartment  in  the  story  be- 
low makes  out  a  prima  facie  case  of  negli- 
gence, which  the  defendant  must  excuse  or 
pay  damages.  So  the  fact  that  tools  or  other 
objects  fall  from  an  elevated  railroad  and 
injure  a  person  thereunder,  in  the  absence  of 
explanation,  is  generally  held  to  raise  a  pre- 
sumption of  negligence  on  the  part  of  the 
railroad  company."  Thompson,  Com.  on  Law 
of  Neg.  §§  7C3o,  7C30. 

Ordinarily  it  must  be  a  peculiar  and  ex- 
ceptional case  that  will  Justify  the  Invocation 
of  this  rule,  except  in  cases  against  common 
carriers  where  it  is  frequently  applied.  How- 
ever, where  the  proven  or  admitted  physical 
conditions,  together  with  the  other  establish- 
ed facts,  show  that  the  occurrence  is  one 
which  could  not  ordinarily  in  the  nature  of 
things  happen  but  for  negligence  on  the  part 
of  defendant,  and  it  further  appears  that  neg- 
ligent operation  of  the  apparatus  is  naturally 
accompanied  with  danger,  and  its  control 
and  the  knowledge  of  its  condition  are  prac- 
tically limited  to  the  defendant  or  Ills  serv- 
ants, and  evidence  as  to  the  same  is  un- 
available except  through  him  or  them,  the 
rule  may  usually  be  invoked  by  one  to  whom 
the  defendant  owed  a  duty  of  protection,  and 
who  was  under  no  obligation  to,  and  did  not, 
Icnow  or  have  reason  or  opportunity  to  know 
of  the  danger  that  threatened  him.  The  op- 
eration of  baskets  upon  such  a  carrier  system 
is  fraught  with  some  danger  to   customers 


over  whose  beads  the  apparatus  Is  suspend- 
ed. While  a  six  or  eight  pound  wire  basket 
with  metallic  wheels  could  not  be  presumed 
to  Inflict  much  of  a  physical  Injury  if  It  fell 
upon  a  person,  yet  it  might  occasion  some 
personal  injury,  as  well  as  damage  to  the 
customer's  clothing.  The  danger  is  greater 
than  from  the  usual  conditions  obtaining  in 
a  store  without  such  a  system,  and  the  knowl- 
edge of  the  apparatus,  as  to  its  being  or  not 
being  in  repair.  Is  peculiarly  with  the  store- 
keeper or  his  servants  in  charge.  For  this 
reason,  gi-eater  care  Is  required  to  protect  bis 
customers  than  would  be  demanded  concern- 
ing the  ordinary  conditions  existing  in  such 
a  store  not  having  such  apparatus.  When  a 
plaintiff  proves  the  existence  of  this  carrier 
system,  and  the  falling  of  the  basket  there- 
from, causing  damage,  we  think  facts  are 
shown  from  which  a  reasonable  mind  might 
properly  infer  that  the  apparatus  was  im- 
properly constructed  or  out  of  repair.  HencA 
a  case  for  the  Jury  Is  thus  established.  ThLs 
case  may  be  overcome  by  showing  that  the 
apparatus  was  properly  installed  and  in  good 
repair,  or  that  it  had  been  properly  Inspected 
and  nothing  wrong  discovered.  This  defend- 
ant could  easily  prove  if  such  were  the  facts. 
Upon  rebuttal,  of  course,  no  substantive  evi- 
dence could  be  Introduced  by  a  plaintiff  ex- 
cept such  as  tended  to  rebut  the  particular 
probative  facts  established  or  sought  to  be 
established  by  respondent.  In  other  words, 
plaintiff  could  not  rely  upon  the  rule  In  his 
case  in  chief,  and  then,  upon  rebuttal,  in- 
troduce evidence  of  negligence  that  should 
have  been  produced  In  making  his  case.  We 
think  the  rule  here  laid  down  Is  fair  and 
Just  A  carrier  system  such  as  this  Is  a  me- 
chanical contrivance,  the  operation  of  which 
requires  some  peculiar  skill  or  knowledge  not 
possessed  by  the  average  person,  and  careless- 
ness in  its  operation  or  maintenance  Is  cal- 
culated to  endanger  customers  impliedly  in- 
vited within  Its  presence.  Such  a  person 
would  not  ordinarily  have  an  opportunity  to 
inspect  the  apparatus  or  have  sulficient  tech- 
nical knowledge  of  the  device  to  know  wheth- 
er or  not  It  was  properly  adjusted  or  In  re- 
pair even  if  he  did  examine  it.  It  would  nat- 
urally be  difficult  to  get  evidence  of  Its  con- 
dition except  from  its  owner  or  his  servants. 
On  the  other  hand,  the  owner,  having  the 
system  in  his  possession,  and  under  his  con- 
trol, and  being  legally  bound  to  properly  in- 
spect and  know  of  its  condition,  could  readily 
produce  evidence  thereof.  If  the  condition 
was  proper,  he  could  easily  show  it,  and  thus 
avoid  liability.  If  improper  and  dangerous, 
he  should  not  as  a  matter  of  Justice  escape 
liability,  because  from  the  peculiar  nature 
of  the  thing  the  injured  person  was  unable  to 
get  evidence  of  its  condition. 

Appellants  cite,  apparently  with  much  re- 
liance, the  case  of  LaBee  t.  Sultan  Logging 
Company  (Wash.)  91  Pac.  560.  A  rehearing 
has  been  granted  in  that  case,  and  the  deci- 
sion of  the  case  at  bar  is  made  without  tak- 
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lug  Into  consideration  tbe  opinion  In  tbe  case 
cited.  Tlie  rule  Invoked  lias  been  recognized, 
however,  in  the  cases  of  Flrebaugh  v.  Seattle 
Electric  Company,  40  Wash.  658,  82  Pac.  9e5, 
2  L.  R.  A.  (N.  S.)  880,  HI  Am.  St  Rep.  980, 
and  Williams  v.  Spokane  Falls  &  Northern 
Railway  Ck>mpany,  39  Wash.  77,  80  Pac.  1100. 
In  tbe  case  of  Griffen  v.  Manlce,  166  N.  Y. 
188,  59  N.  E.  925,  52  L.  R.  A.  922,  82  Am.  St 
Sep.  630,  the  Court  of  Appeals  of  New  York 
applied  the  rule  in  a  case  wliere  a  passenger 
elevator  in  a  building  became  unmanageable 
and  a  heavy  counterweight  fell  down  the 
shaft,  killing  a  passenger  In  the  elevator 
cage.  In  that  case  the  trial  court  gave  the 
following  instruction:  "There  is  another 
rale  to  which  tbe  plaintiff  aska  me  to  call  your 
attention,  and  I  am  going  to  call  to  your  at- 
tention the  rale  that  where  an  accident  hap- 
pens which.  In  the  ordinary  course  of  busi- 
ness, would  not  happen  if  the  required  de- 
gree of  care  was  observed,  the  presumption 
is  that  such  care  was  wanting,  and  if  you 
find  In  this  case  that  this  accident  was  one 
which.  In  the  ordinary  course  of  business, 
would  not  have  happened  If  tbe  required  de- 
gree of  care  was  observed,  you  have  a  right  to 
presume  that  such  care  was  wanting."  This 
was  upheld  by  the  Court  of  Appeals,  which, 
among  other  things,  quoted  from  Shearman  & 
Redfield  on  Negligence,  {  59,  as  follows:  "It 
is  not  that  in  any  case  negligence  can  be  as- 
sumed from  the  mere  fact  of  an  accident  and 
an  Injury;  but  in  these  cases  the  surrounding 
circumstances  which  are  necessarily  brought 
into  view  by  showing  how  the  accident  oc- 
curred contain,  without  further  proof,  suffi- 
cient evidence  of  tbe  defendant's  duty  and  of 
his  neglect  to  perform  it.  The  fact  of  the 
casualty  and  the  attendant  circumstances  may 
themselves  furnish  all  the  proof  of  negll- 
geace  that  the  injured  person  is  able  to  of- 
fer, or  that  it  is  necessary  to  offer."  And  tbe 
court  In  Its  discussion  used  the  following  lan- 
guage: "The  maxim  is  also  in  part  based  on 
tbe  consideration  that,  where  tbe  manage- 
Da«it  and  control  of  the  thing  which  has  pro- 
duced the  Injury  is  exclusively  vested  In  the 
defendant  it  is  within  his  power  to  produce 
evidence  of  the  actual  cause  that  produced 
tbe  accident,  which  the  plaintiff  is  unable  to 
present"  In  the  case  of  Uggla  v.  Brokaw, 
117  App.  Div.  586,  102  N.  Y.  Supp.  857,  it  was 
beld  that,  where  a  coachman  driving  in  tbe 
street  was  struck  by  part  of  a  skylight  blown 
from  an  adjoining  building,  the  incident  it- 
self raised  a  presumption  of  negligence  under 
tbe  rnle  of  res  Ipsa  loquitur.  The  rule  is  ap- 
plied to  cases  of  Injury  from  falling  objects 
perhaps  more  than  to  any  other  class  of  cases 
aside  from  those  having  to  do  with  common 
carriers.  Such  cases  were  tbe  following:  Ka- 
ples  V.  Orth,  61  Wis.  531,  21  N.  W.  633;  Mor- 
ris V.  Strobel  &  W.  Co.,  81  Hun,  1,  80  N.  Y. 
Sapp.  571;  The  Joseph  B.  Thomas  (D.  C.) 
81  Fed.  5SC;  Taylor  v.  Peckbam,  8  B.  I.  349, 
91  Am.  Dec.  235,  6  Am.  Rep.  678;  Volkmar 
V.  Manhattan  Ry.  Co.,  134  N.  Y.  418,  31  N. 


E.  870,  SO  Am.  St  Rep.  678;  Salisbury  t. 
Herchenroder,  106  Mass.  458,  8  Am.  Rep. 
354;  Scheider  v.  Am.  Bridge  fJo.,  78  App.  DlT. 
163,  79  N.  Y.  Supp.  634;  Mentz  v.  Schieren, 
36  Misc.  Rep.  813,  74  N.  Y.  Supp.  889;  Mc- 
Cauley  v.  Norcross,  155  Mass.  584,  30  N.  B. 
464;  Weller  v.  McCormick.  52  N.  J.  Law,  470, 
19  Atl.  1101,  8  L.  R.  A.  798;  Schnlzer  v.  Phil- 
lips, 108  App.  Div.  17,  95  N.  Y.  Supp.  478. 
See,  also,  Hammarberg  v.  St  Paul  &  T.  Lum- 
ber Co.,  19  Wash.  538,  53  Pac.  727;  Inland  & 
Seaboard  C.  Co.  v.  Tolson,  139  U.  S.  551,  11 
Sup.  Ct  653,  35  L.  Ed.  270;  Adams  v.  Uni- 
versity Hospital,  122  Mo.  App.  675,  99  S.  W. 
453;  Connolly  v.  Des  Moines  Inv.  Co.,  130 
Iowa,  633,  105  N.  W.  400 ;  Weber  v.  Lleber- 
man,  47  Misc.  Rep.  593,  94  N.  Y.  Supp.  460; 
Lubelsky  v.  Silverman,  49  Misc.  Rep.  133,  96 
N.  Y.  Supp.  1056;  6  Current  Law,  772.  We 
think  tbe  case  should  have  been  submitted 
for  the  jury  to  say  whether  negligence  of 
defendant  was  established  by  the  facts  prov- 
ed, or  respondents  should  have  been  permit- 
ted. If  they  desired,  to  show  that  tbe  carrier 
system  was  properly  Installed,  and  that  It 
was  In  good  repair,  or  that  it  had  been  prop- 
erly inspected  without  anything  defective  be- 
ing discovered,  or  that  tbe  basket  was  caus- 
ed to  fall  by  some  person  or  influence  for 
whom  or  which  resirandent  was  not  respon- 
sible. 

The  Judgment  of  tbe  honorable  superior 
court  is  reversed,  and  the  case  remanded  for 
a  new  trial. 

HADLEY,  C.  J.,  and  RUDKIN,  DUNBAR, 
CROW,  and  FULLERTON,  JJ.,  concur. 

(49  Wash.  862) 
RUSSELL  T.  B.   SCHADB   BREWING  OO. 
et  ai. 

(Supreme  Court  of  Wasliington.     April  25, 
1908.) 

1.  Witnesses— Cross-Examination. 

Refvisal  to  nllow  witnegg  to  be  cross-exam- 
ined as  to  what  he  would  have  done,  bad  the 
circumstaDoes  been  different  from  what  he  al- 
leged they  were,  is  proper. 

2.  Trial  —  Decision  —  Review  —  Wriiteh 
Findings. 

The  court  by  orally  ^ving  an  opinion,  to 
tbe  effect  that  judgment  will  ko  for  defendnnt, 
and  then,  on  plaintiff  moving  for  judgment  not- 
withstanding such  opinion,  entering  written  find- 
ings and  conclusions  on  which  judgment  is  ren- 
dered for  plaintiff,  does  not  review  and  reverse  its 
decision,  as  under  Ballinger's  Ann.  Codes  &  St 
{  5029  (Pierce's  Code,  S  645),  providing  that  on 
the  trial  of  an  issue  of  fact  by  the  court,  its 
decision  shall  be  given  in  writing  and  filed  with 
the  clerk,  and  that,  in  giving  the  decision,  the 
facts  found  and  the  conclusions  of  law  shall  l>e 
separately  stated,  and  judgment  on  the  decision 
shall  be  entered  accordingly,  there  is  no  decision 
till  the  making  of  the  written  findings. 

3.  EvinENCE  —  Admibsioks  —  Entkt  ih  Book 
OF  Account. 

The  entry  by  a  physician  in  his  book  of  ac- 
connt,  on  account  of  treatment  of  injuries  re- 
ceived by  B.,  in  the  employ  of  the  S.  Company, 
"account  of  B.  residence  care  of  S.  Company," 
the  word  "residence"  being  part  of  the  printed 
form,  is  not  such  an  admission  as  excludes  con- 
sideration of  plaintiff's  explicit  testimony  that 
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his  employment  was  by  the  S.  Company,  he  tes- 
tifying that  the  entry  was  not  intended  as  a 
charge  against  B.,  but  that  the  entry  was  simply 
his  method  of  identifying  the  account  as  that 
of  the  S.  Company  for  services  rendered  B. 
4.  C0BPORAT1ON&— Power  of  Pbesident— Ev- 

IDENOE. 

Evidence  that,  when  an  employe  of  a  cor- 
poration was  injured  at  its  manufactory,  S.,  its 
president,  was  there,  and  immediately  gave  di- 
rections as  one  apparently  in  charge ;  that  the 
employes  present  appeared  to  expect  him  to  do ; 
that  his  consent  to  the  calling  of  plaintiff,  a 
physician,  was  sought  and  obtained  after  he  had 
first  suggested  the  calling  of  another;  that 
plaintiff  was  called  under  his  directions,  and, 
when  he  arrived,  he  told  S.  it  was  necessary  to 
immediately  take  the  patient  to  the  hospital ; 
that  an  ambulance  was  then  called  at  the  direc- 
tion of  S. ;  that  he  afterwards  talked  with 
plaintiff,  with  the  patient,  and  with  the  nurse  in 
attendance  as  one  having  general  powers  of 
management ;  and  that  the  confinement  of  the 
patient  for  two  months,  and  the  performance  of 
two  operations  on  him,  and  dail^  treatment  of 
him,  during  that  time,  by  plaintiff,  was  known 
of  by  S. — makes  a  prima  facie  showing  that  S. 
assumed  to  direct  the  affairs  of  the  corporation, 
and  was  permitted  by  it  to  hold  himself  out  and 
to  act  as  one  exercising  apparent  general  author- 
ity, and  so  authorized  to  bind  it  by  his  contract 
of  employment,  on  its  behalf,  of  plaintiff  to  at- 
tend the  injured  employe. 

Appeal  from  Superior  Court,  Spokane 
County;    Wm.  A.  Huueke,  Judge. 

Action  by  Thomas  A.  Russell  against  B. 
Schade  and  another.  From  the  judgment 
against  the  defendant  B.  Schade  Brewing 
Company,  It  appeals.    Affirmed. 

H.  M.  Stephens,  for  appellant  James 
Dawson  and  F.  E.  Langford,  for  respondent. 

HADLET,  C.  J.  This  Is  an  action  to  recov- 
er for  services  of  plaintiff  as  a  physician  and 
surgeon.  Suit  was  brought  against  B.  Schade 
and  B.  Schade  Brewing  Company,  a  corpora- 
tion, as  defendants.  The  complaint  alleges 
that  on  or  about  the  8th  day  of  December, 
1905,  one  Bllckensdorfer  was  in  the  employ  of 
the  defendants,  and  that,  while  engaged  in 
the  work  of  his  employment,  he  fell  from  a 
ladder  or  scaffold,  and  was  severely  Injured ; 
that  about  that  date  the  defendant  B.  Schade, 
acting  in  bis  own  behalf  and  in  behalf  of 
B.  Schade  Brewing  Company,  employed  the 
plaintiff  in  his  capacity  as  physician  to  take 
charge  of  Bllckensdorfer,  and  to  care  for  his 
Injuries;  that  pursuant  to  said  employment, 
he  took  charge  of  the  patient,  and  furnished 
the  usual  medical  care  and  attendance  neces- 
sary in  such  cases,  and  continued  so  to  do 
until  about  June  13,  1906,  the  value  of  the 
servieos  being  placed  at  $1,180.  It  is  alleged 
that  the  defendant  Schade  was  the  president 
of  the  defendant  corporation,  and  appeared 
to  be  in  the  management  and  charge  of  Its 
plant  and  affairs.  The  defendants  by  their 
answer  admit  the  injuries  to  the  employe,  but 
deny  that  they  employed  the  plaintiff  to  treat 
him.  The  cause  was  tried  by  the  court  with- 
out a  Jury,  and  resulted  in  a  judgment  for 
the  plaintiff  against  the  brewing  company  for 
$1,18G.  Judgment  against  Schade  was  de- 
nied.   The  coriwratlon  has  appealed. 


The  first  suggestion  of  error  Is  that  the 
court  refused  to  permit  cross-examination  of 
the  respondent  with  reference  to  what  he 
would  have  done  If  Schade  had  not  made  the 
alleged  promise  to  pay  him  for  the  services. 
Cross-examination  for  the  purpose  of  ascer- 
taining all  the  facts  and  circumstances  that 
actually  existed  was  proper;  but  it  was 
wholly  Immaterial  what  respondent  might 
or  would  have  done  under  merely  supposed 
circumstances  which  he  asserted  did  not  ex- 
ist, and  It  was  not  error  to  exclude  cross-ex- 
amination on  such  a  purely  speculative  sub- 
ject. 

It  Is  next  urged  that  the  court  reviewed 
and  reversed  Its  own  decision  after  It  had 
been  rendered,  and  that  It  was  error  to  do  so. 
At  the  conclusion  of  the  Introduction  of  tes- 
timony, the  court  delivered  an  oral  opinion 
which  was  to  the  effect  that  judgment  should 
go  for  the  appellant.  The  court  orally  stated 
its  reasons  in  the  mere  form  of  an  opinion, 
but  no  actual  decision  was  given  In  writing 
as  required  by  section  5029,  Balllnger's  Ann. 
Codes  &  St.  (Pierce's  Code,  $  645),  when  a 
cause  triable  by  jury  is  tried  by  the  court 
without  a  jury.  The  section  Is  as  follows: 
"Upon  the  trial  of  an  Issue  of  fact  by  the 
court,  its  decisions  shall  be  given  in  writing 
and  filed  with  the  clerk.  In  giving  the  deci- 
sion, the  facts  found  and  the  conclusions  of 
law  shall  be  separately  stated.  Judgment 
ujwn  the  decision  shall  be  entered  according- 
ly." The  next  section  (5030)  provides  that 
the  findings  of  the  court  upou  the  facts  shall 
be  deemed  the  verdict  It  is  manifest  there- 
fore, that  there  Is  no  verdict  upon  which 
Judgment  can  be  rendered  until  the  findings 
have  been  given  in  writing  and  filed  with  the 
clerk.  Following  the  announcement  of  the 
court's  oral  opinion,  the  respondent  moved 
for  judgment  notwithstanding  the  same,  and 
the  written  findings  and  conclusions  after- 
wards entered  constituted  a  verdict  in  favor 
of  respondent  upon  w^hich  judgment  was  ac- 
cordingly entered.  That  written  findings  are 
necessary  under  the  above  statute  In  actions 
at  law  tried  by  the  court  without  a  Jury  was 
early  held  by  this  court,  although  they  may 
not  be  required  In  equitable  actions.  Bard  v. 
Kleeb,  1  Wash.  St  370,  25  Pac.  467,  27  Pac. 
273 ;  Kilroy  v.  Mitchell,  2  Wash.  St.  407,  20 
Pac.  8(^1;  Sadler  v.  Nlesz,  5  Wash.  182,  31 
Paa  630,  1030.  At  no  time  did  the  court 
make  a  decision  in  writing  favorable  to  ap- 
pellant; and  we  think,  particularly  in  view 
of  our  statute,  that  a  distinction  must  be 
made  between  a  mere  opinion  of  a  trial  court 
and  its  decision.  In  Houston  v.  Williams. 
13  Cal.  24,  73  Am.  Dec.  565,  Mr.  Justice  Field 
made  the  following  observations:  "The  terms 
'opinions'  and  'decisions'  are  often  confound- 
ed, yet  there  Is  a  wide  difference  between 
them,  and  In  ignorance  of  this,  or  by  over- 
looking It,  what  has  been  a  mere  revision  of 
an  opinion  has  been  sometimes  regarded  as  a 
mutilation  of  a  record.  A  decision  of  the 
court  Is  Its  judgment;    the  opinion  Is  the 
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reasons  given  for  that  Judgment.  The  former 
l8  entered  of  record  Immediately  upon  Its 
rendition,  and  can  only  be  changed  through 
a  regular  application  to  the  court,  upon  a 
petition  for  a  rehearing,  or  a  modification. 
The  latter  Is  the  property  of  the  Judges,  sub- 
ject to  their  reTisiou,  correction,  and  modi- 
fication in  any  particular  deemed  adylsable, 
until,  with  the  approbation  of  the  writer,  it 
is  transcribed  in  the  records."  Somewhat 
similar  observations  were  made  in  Thomas 
V.  Tanner,  14  How.  Prac.  (N.  T.)  426,  as  fol- 
lows: "Some  misapprehension  seems  to  have 
resulted  from  the  use  of  the  term  'decision' 
In  the  267th  section  of  the  Code.  I  have  re- 
cently seen  a  case  where  my  own  opinion  in 
an  action  tried  without  a  Jury  had  been  car- 
ried bodily  into  the  Judgment  record,  and 
made  the  basis  of  a  Judgment  which  the  at- 
t<»iiey  bad  conceived  himself  entitled  to,  aa 
the  result  of  the  views  expressed  in  that 
opinion.  But  the  decision  which,  by  the 
267tb  section  of  the  Code,  is  required  to  be 
•given  in  writing  and  filed  with  the  clerk,' 
l8  a  very  different  thing  from  the  opinion 
which  the  Judge  may  think  It  proper  to  write. 
The  opinion  may,  and  often  does,  serve  to 
enable  the  attorney  to  prepare  the  'decision' 
for  the  Judge  to  sign..  This  is  the  primary 
office  of  the  opinion.  But  whether  there  be 
an  opinion  or  not  there  must,  in  every  case 
of  a  trial  by  the  court,  be  a  decision.  That 
decision  must  be  made  by  the  Judge.  This 
can  only  appear  by  his  signature  or  alloca- 
tur." It  follows  that,  when  an  action  at  law 
is  tried  by  the  court  without  a  Jury,  the 
mere  announcement  of  an  oral  opinion  Is  not 
the  decision  within  the  meaning  of  our  stat- 
ute, since  the  "decision"  as  it  is  named  in 
the  statute  "shall  be  given  in  writing  and 
filed  with  the  clerk."  Until  that  has  been 
done,  the  decision  that  shall  be  rendered  is 
still  within  the  mind  of  the  court  and  under 
Its  control.  In  the  case  at  bar  the  court  did 
not  review  any  actual  decision ;  and  but  one 
was  rendered  within  the  meaning  of  our  stat- 
ute. 

It  Is  argued  that  the  court  erred  in  not  giv- 
ing proper  consideration  to  what  is  alleged 
to  have  been  the  admission  of  respondent. 
This  contention  is  based  upon  the  following 
entry  In  respondent's  books  of  account:  "Ac- 
count of  John  Bllckensdorfer,  residence  care 
of  the  Schade  Brewing  Company."  It  Is 
insisted  that  the  above  entry  Is  an  admis- 
sion that  the  charge  was  not  at  the  time 
made  against  the  appellant,  but  against  the 
Injured  man.  Respondent  testified  that  It 
was  not  80  Intended,  but  that  the  entry  was 
simply  his  method  of  Identifying  the  account 
as  that  of  appellant  for  services  rendered 
Bllckensdorfer.  The  account  book  was  one 
with  certain  printed  headings,  and  blanks 
left  for  entries.  The  word  "residence"  was 
printed,  and  was  not  erased.  The  actual  en- 
try respondent  testified  was  made  without 
any  reference  to  the  matter  of  residence. 


The  oral  evidence  was  explicit  as  to  the  em- 
ployment, and  it  is  not  to  be  excluded  from 
consideration  by  the  Introduction  of  a  mere 
loose  memorandum  not  Intended  to  be  a  per- 
manent memorial  of  the  agreement,  to  wblcb 
class  of  writings  entries  made  In  books  of  ac- 
count belong.  21  Am.  tc  Eng.  Enc.  of  Law 
(2d  Ed.)  1086-7. 

It  is  assigned  that  the  court  erred  In  not 
giving  Judgment  for  the  appellant.  We  think 
without  doubt  that  there  Is  sofilclent  evi- 
dence to  show  that  Schade  Intended  In  be- 
half of  the  corporation  to  employ  the  re- 
spondent, and  that  he  Intended  that  respond- 
ent should  80  understand  it  The  remaining 
question  In  this  connection  Is  whether  he 
had  the  authority  to  bind  the  corporation. 
It  Is  admitted  In  the  pleadings  that  Schade 
was  at  the  time  the  president  of  the  corpora- 
tion. Under  many  authorities,  the  mere  fact 
that  he  was  the  president  did  not  of  Itself 
empower  him  to  make  the  contract.  The  rule 
followed  in  Illinois,  as  stated  by  the  Supreme 
Court  of  that  state  in  Bank  of  Minneapolis 
V.  Oriffln,  168  111.  314,  48  N.  E.  154,  Is  to  the 
efi^ect  that,  as  a  general  rule,  a  corporation 
acts  through  Its  president  and  through  him 
executes  its  contracts,  and  that  an  act  per- 
taining to  the  business  of  the  corporation 
not  clearly  foreign  to  the  general  power  of 
the  president,  done  through  him,  will.  In  the 
absence  of  proof  to  the  contrary,  be  presum- 
ed to  have  been  authorized  by  the  corporate 
body.  The  court  recognized  that  an  excep- 
tion to  the  general  rule  may  be  created  by 
the  provisions  of  the  by-laws  of  a  corpora- 
tion limiting  the  powers  of  the  president, 
but  held  that.  In  the  absence  of  proof  that 
such  by-laws  existed,  the  presumption  of  au- 
thority prevailed.  If  the  above  rule  should 
be  applied  here,  then  Schade,  being  the  presi- 
dent and  head  of  the  corporation,  would  be 
presumed  to  have  been  authorized,  since  tfiere 
Is  no  proof  to  the  contrary.  There  Is  no 
proof  that  the  by-laws  of  the  coiporatlon,  or 
any  other  act  of  the  corporate  body,  had 
placed  any  limitations  upon  his  power  In  the 
premises.  The  Illinois  rule  Is,  however,  crit- 
icised by  appellant  as  not  being  In  harmony 
with  the  weight  of  authority.  It  Is  true  the 
authorities  generally  do  not  permit  the  pre- 
sumption of  authority  to  arise  from  the  mere 
fact  that  one  is  president,  but  It  has  often 
been  held  that  from  such  fact,  coupled  with 
a  course  of  conduct  in  the  way  of  active  par- 
ticipation in  the  management  of  the  corpora- 
tion's afiTalrs,  authority  will  be  Implied,  In  the 
absence  of  proof  that  it  has  been  expressly 
withheld.  White  v.  Elgin  Creamery  Com- 
pany, 108  Iowa,  B22,  79  N.  W.  283;  Meatlng 
V.  TIgerton  Lumber  Company,  118  Wis.  379, 
89  N.  W.  152;  Wells,  Fargo  &  Co.  v.  Enrlght, 
127  Cal.  669,  60  Pac.  439,  49  L.  B.  A.  647; 
Towers  v.  Stevens  Cattle  Company,  88  Minn. 
243,  86  N.  W.  88;  10  Cyc.  903,  and  authori- 
ties cited.  This  court  has  already  expressly 
held  thatt  when  a  corporation  allows  certain 
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officers  to  participate  in  tbe  management  of 
Its  business,  such  as  president,  vice  president, 
and  superintendent,  it  must  be  responsible  for 
their  acts  unless  it  affirmatively  shows  they 
were  unauthorized.  Anderson  v.  Wallace 
Lumber  &  MfR.  ("o.,  30  Wash.  147,  70  Pac.  247 ; 
Carrigan  v.  Port  Crescent  Improvement  Co., 
0  Wash.  590,  34  Pac.  148.  It  Is  true  the  tes- 
timony In  the  case  at  bar  did  not  compre- 
hensively cover  the  subject  of  the  conduct  of 
Scbade  In  his  relations  with  the  corporation 
In  general.  It  did  show,  however,  that  at 
the  time  respondent  was  Injured  Scbade  was 
at  the  brewery,  that  he  Immediately  assumed 
to  give  directions  as  one  apparently  in  charge, 
and  that  employes  present  appeared  to  ex- 
I)ect  him  to  do  so.  His  consent  to  the  calling 
of  respondent  was  sought  and  obtained.  He 
first  suggested  the  calling  of  another.  Re- 
spondent was  called  under  his  directions, 
and,  when  he  arrived  at  the  brewery,  he  men- 
tioned to  Schade  the  necessity  of  taking  the 
patient  to  the  hospital  at  once.  Schade  there- 
u|)on  gave  directions  to  the  employes  of  the 
company  to  order  an  ambulance  for  that  pur- 
pose, which  was  done.  He  afterwards  tallt- 
ed  with  respondent,  also  with  the  Injured 
man,  and  with  a  nurse  who  served  the  latter 
as  one  having  general  powers  of  manage- 
ment. The  confinement  of  the  injured  em- 
ploye covered  a  period  of  several  months, 
during  which  time  respondent  performed  two 
amputations  upon  one  of  the  patient's  legs, 
and  otherwise  treated  him  almost  from  day 
to  day.  These  facts  were  well  known  to 
Schade,  and  he  was  bound  to  know  that  the 
services  were  being  rendered  in  reliance  up- 
on his  authority  to  make  the  employment. 
Having  this  knowledge  as  the  president  and 
head  of  the  corix>ratlon.  It  should  not  be  said 
that  the  corporation  itself  was  under  such 
circumstances  wholly  without  knowledge  of 
the  situation.  Schade  was  not  only  known 
to  the  respondent  as  the  president  of  the  cor- 
poration, but  there  was  sufficient  evidence 
to  make  a  prima  fade  showing  that  he  as- 
sumed to  direct  its  affairs,  and  that  be  was 
permitted  by  the  corporation  to  hold  himself 
out  and  to  act  as  one  exercising  apparent 
general  authority.  After  such  a  prima  facie 
showing,  it  devolved  uix>n  the  corporation 
to  show  that  Schade  did  not  have  the  au- 
thority if  such  was  the  fact  This  was  not 
done,  and  we  think.  In  view  of  all  the  evi- 
dence, the  court  did  not  err  In  entering  Judg- 
ment against  the  corporation.  In  so  holding 
we  do  not  wish  to  be  understood  as  at  this 
time  giving  our  full  allegiance  to  the  Illinois 
doctrine  as  heretofore  state<l,  that  the  pre- 
sumption of  authority  arises  from  the  mere 
fact  that  the  employment  Is  made  by  the 
president  of  a  corporation.  As  we  have  seen, 
the  facte  of  this  case  are  such  as  place  it  In 
another  and  larger  class  of  cases,  which  re- 
quire some  appearance  of  active  direction  of 
corimrate  aftairs  lu  order  to  raise  the  impli- 
cation of  autliority. 


Having  discussed  all  the  subjects  assigned 
in  tbe  briefs,  and  finding  no  reversible  error, 
the  Judgment  is  affirmed. 

MOUNT,  CROW,  ROOT,  and  DCNBAR, 
JJ.,  concur. 


ANDERSON  ▼.  AUPPERI-H. 
(Supreme  Court  of  Oregon.     April  28,  1908.) 

1.  SEDrCTION  —  Civil,    LlABIUTT  —  RiOHT    OF 

Action — Statdtks. 

The  common-law  action  for  tbe  seduction  of 
an  unmnrried  female,  in  the  name  of  the  person 
having  the  riKlit  to  her  scrvice.s,  for  loss  of  serv- 
ices. IS  not  displaced  by  B.  &  C.  Comp.  $  3J>, 
authorizing  a  father,  or,  in  case  of  his  death  or 
desertion  of  his  family,  the  mother,  to  maintain 
an  action  for  the  seduction  of  a  daughter,  though 
there  is  no  loss  of  services,  and  the  common- 
law  right  of  action  for  the  seduction  of  a  grand- 
daughter, who  is  a  meml}er  of  plaintiga  house- 
hold, exists. 

fEd.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  43,   Seduction,  §i  9-14.] 

2.  Same— Damages. 

Exemplary  damages  are  recoverable  when 
plaintiff  is  so  connected  with  the  female  seduced 
as  to  be  capable  of  receiving  injury  through  her 
dishonor,  regardless  of  the  existence  or  nonexist- 
ence of  the  malice  of  defendant. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  43,  Seduction,  J  47.] 

3.  Same. 

In  an  action  for  the  seduction  of  a  grand- 
daughter, allegations  in  the  complaint  demanding 
special  damages  for  injuries  to  plaintiff  in  her 
reputation  and  in  that  of  her  family  and  for 
injuries  to  her  feelings  are  proper. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  43,  Seduction.  H  28-32,  4.5-49.] 

4.  Same— Evidence— Admissibiutt. 

The  child  born  to  the  female  seduced  msy 
be  exhibited  to  the  jury,  though  the  child  is  un- 
der three  months. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  43,  Seduction,  §§  42,  76;  vol.  6,  Bastards, 
H  172,  173.] 

5.  Same. 

The  question  whether  the  sister  of  the  fe- 
male seduced,  who  also  lived  in  plaintiff's  family, 
objected  when  the  female  seduced  went  with 
other  men  than  defendant,  was  immaterial. 

[Ed.  Note. — For  cases  in  point,  gee  Cent.  Dig. 
vol.  43,  Seduction,  §  35.] 

6.  Same. 

The  testimony  of  a  witness  who  had  lived 
across  the  street  from  plaintiff's  home  for  four 
years  and  had  been  well  acquainted  with  plain- 
tiff and  her  granddaughters,  who  lived  with  her, 
for  over  two  years,  that  he  had  never  seen  de- 
fendant with  the  granddaughter  seduced,  was 
properly  excluded. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  43,   Seduction,  S  35.] 

7.  Evidence— Hearsay. 

In  an  action  for  the  seduction  of  plaintiff's 
granddaughter,  the  testimony  as  to  what  a  sister 
of  the  female  seduced  had  said  concerning  tlie 
conduct  of  the  female  seduced  was  properly  ex- 
cluded, in  the  aiwence  of  the  laying  of  a  proper 
foundation  for  the  impeachment  of  the  sister  as 
a  witness. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  20,  Evidence,  §5  1174-110'.'.] 

8.  Witnesses— Opinion   of  AVitness— Repu- 
tation—Knowledge. 

The  statement  of  a  witness  in  an  action  for 
seduction  that  he  knew  that  the  reputation  for 
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chastity  of  the  femalp  seduced  was  bad,  based 
on  what  the  witness  had  observed,  and  not  on 
what  he  had  beard  others  say,  was  properly  ex- 
cluded ;  the  witness  not  having  proved  bis  qual- 
ification to  testify  on  the  subject. 

[Ed.  Note. — For  cnscs  i:>  noint,  see  Cent.  Dig. 
vol.  50.  Witnesses,  IS  80-87.] 

9.  Seddction— Civil  Liabilitt— Evidence. 

In  an  action  for  the  seduction  of  an  unmar- 
ried female,  evidence  that  she  swore  was  in- 
admissible, since  swearing  by  an  unmarried  fe- 
male would  not  necessarily  indicate  a  lewd  char- 
acter. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
voL  43,  Seduction,  §  40.] 

10.  EviDBwcB— Opinion   Evidence. 

In  an  action  for  the  sednction  of  an  unmar- 
ried female,  the  testimony  of  a  witness  that  the 
female  seduced  and  a  third  person  drank  beer 
on  one  occasion,  based  on  his  opinion  of  what 
was  drank,  was  properly  excluded. 

11.  Seduction— Instbuctions. 

Where  on  a  trial  for  seduction  there  was  no 
competent  evidence  of  the  reputation  for  chastity 
of  the  female  seduced,  the  court  did  not  err  in 
confining  the  jury,  when  determining  the  issue 
of  chastity,  to  direct  testimony  of  acts  of  sexual 
intercourse,  or  to  circumstantial  evidence  from 
which  such  acts  might  be  inferred. 

12.  Appeal   —  Review— Instructions— Pbe- 
sumptions. 

Where  the  record  does  not  purport  to  con- 
tain all  the  evidence,  and  is  silent  on  the  ques- 
tion whether  there  was  evidence  on  which  to 
predicate  an  instruction,  the  court  will  presume 
there  was  evidence  sufficient  to  make  the  in- 
struction relevant. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  S  3751.] 

13.  Triai.  —  iNSTBUCTioNS—SuFFiciENCT— Ob- 
jections. 

In  an  action  for  seduction,  an  instruction 
that,  though  a  woman  has  onoe  been  of  unchaste 
character,  she  has  a  right  to  reform,  and  when 
there  has  been  a  reformation  she  may  again  be 
a  subject  of  seduction,  etc.,  is  not,  on  a  general 
exception,  open  to  the  objection  that  it  is  de- 
ficient In  fullness,  and  the  party  excepting  must 
call  the  attention  of  the  court  to  the  particular 
grounds  to  which  he  objects,  so  that  the  court 
maj'  have  an  opportunity  to  make  the  correction. 
[Ed.  Note.— For  oases  in  point,  see  Cent.  Dig. 
vol.  46,  Trial,  8$  627,  628.] 

Appeal  from  Circuit  Court,  Marlon  County ; 
George  H.  Burnett,  Judge. 

Action  by  Lucy  Anderson  against  Earl 
Aupperle.  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.    Affirmed. 

Plaintiff  sues  as  one  standing  In  the  place 
of  a  parent  for  the  seduction  of  her  grand- 
daughter Yiletba  Thurman  by  defendant, 
which  occurred  on  or  about  January  22, 1906. 
It  is  alleged  that  Vlletha  was  then  under  18 
years  of  age,  and  ever  since  1893  bad  been  a 
member  of  plaintiff's  bonsebold,  In  conse- 
quence of  the  desertion  and  abandonment  In 
1891  by  her  father  of  his  family,  and  the 
death  of  her  mother  In  1893,  and  that  plain- 
tiff was  entitled  to  the  services  and  society  of 
her  granddaughter;  that  as  a  result  of  the' 
seduction  Vlletha  became  sick  and  pregnant 
and  unable  to  render  any  services  to  plain- 
tiff; that  in  addition  thereto  plaintiff  would 
thereby  be  compelled  to  expend  more  than 
$200  In  nursing  and  taking  care  of  her  grand- 
daughter during  the  latter's  pregnancy  and 


sickness;  and  that  plaintiff  had  been  Injured 
in  her  reputation  and  in  that  of  her  family 
and  wounded  in  her  feelings  and  disgraced  to 
her  damage  In  the  sum  of  $10,000.  Defend- 
ant moved  to  strike  out  that  part  of  the 
complaint  referring  to  special  damages,  and 
upon  a  denial  thereof  he  demurred  on  two 
separate  grounds,  viz.,  (1)  incapacity  to  sue, 
and  (2)  insufficient  allegation  of  facts  to  sup- 
port the  action.  The  demurrer  also  having 
been  overruled,  defendant  answered  by  a  gen- 
eral denial  of  the  whole  complaint  with  an 
affirmative  defense  that  Vlletha  Tburman 
was  not  at  any  of  the  times  mentioned  In  the 
complaint  a  chaste  or  virtuous  child  or  wo- 
man. Issue  being  Joined  by  a  reply,  a  trial 
was  bad  before  a  Jury,  and  at  the  close  of 
plaintiff's  case  defendant  moved  for  a  non- 
suit upon  the  ground  that  plaintiff  had  not 
legal  capacity  to  sue,  that  she  had  not  proved 
facts  sufficient  to  entitle  her  to  a  verdict,  and 
that  there  was  not  sufficient  proof  of  the  se- 
duction. The  motion  being  denied,  defendant 
offered  his  testimony,  whereupon  the  Jury  re- 
turned a  verdict  In  plaintiff's  favor.  From 
the  Judgment  entered  thereon  defendant  ap- 
peals, assigning  as  errors  the  overruling  of 
his  motion  and  demurrer,  besides  numerous 
exceptions  taken  to  the  rejection  ot  testi- 
mony, and  the  giving  of  and  refusing  to  give 
certain  instructions. 

A.  M.  Cannon,  for  appellant.  John  A.  Jef- 
frey and  M.  E.  Pogue,  for  respondent. 

SLATER,  C.  (after  stating  the  facts  as 
above).  At  common  law  the  only  mode  In 
which  an  action  for  seduction  could  be  main- 
tained Is  by  bringing  such  action  In  the  name 
of  some  person  having  a  right  to  the  services 
of  the  person  seduced,  the  gist  of  the  action 
being  loss  of  service.  19  Ency.  PI.  &  Pr.  401 : 
4  Sutherland,  Dam.  3755.  The  mere  relation 
of  parent  and  child  will  not  give  a  right  of 
action  for  the  seduction  of  an  unmarried  fe- 
male. That  of  master  and  servant,  either  ac- 
tual or  constructive,  must  exist  If  such  a 
relation  exists,  it  matters  not  to  the  cause  of 
action  whether  the  plaintiff  be  parent,  or 
merely  stands  in  the  place  of  a  parent.  4 
Sutherland,  Dam.  3758.  Such  are  the  rules 
of  the  common  law,  and  It  is  not  contended 
here  by  defendant  that  under  these  rules,  If 
they  have  not  been  superseded  by  statute  In 
this  state,  plaintiff  may  not  recover  for  the 
damages  alleged.  But  it  is  argued  by  him 
that  by  B.  &  G.  Comp.  §  35,  as  interpreted 
and  construed  by  this  court  In  Tatterson  v. 
Hayden,  17  Or.  238,  21  Pac.  129,  3  L.  R.  A. 
529,  11  Am.  St.  Rep.  822,  the  right  of  recov- 
ery Is  limited  to  the  father,  or,  In  case  of  his 
death  or  desertion  of  his  family,  to  the  moth- 
er, for  the  seduction  of  a  daughter,  and  that 
loss  of  service  can  no  longer  In  this  state  bei 
the  basis  for  an  action  of  seduction.  At  any 
rate  It  is  claimed  that  since  that  decision  a 
person  not  named  In  the  statute  suing  for  the 
seduction  of  a  femals  ought  to  be  limited  to 
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a  recovery  of  actual  compengatory  damages 
for  tbe  loss  of  serrices,  aad  be  denied  exem- 
lUary  or  punitive  damages.  Ttie  common-law 
remedy  for  loss  of  service  is  not  displaced  or 
superseded  by  a  statute  authorizing  a  father 
to  maintain  an  action  for  the  seduction  of  bis 
daughter,  without  allegation  or  proof  of  loss 
of  service  (Shellman  v.  Frymire,  9  Ky.  Law 
Bep.  8M ;  Hancock  v.  Wllholte,  1  Duv.  [Ky.] 
313),  especially  in  the  absence  of  any  expres- 
sion of  a  legislative  Intent  that  such  shall  be 
its  effect.  2o  Am.  &  Eng.  Ency.  Law  (2d  Ed.) 
201.  Such  statutes  are  usually  treated  as 
cumulative  in  their  effect;  but  under  any 
view  or  construction  of  this  statute  the  com- 
mon-law right  of  action  of  persons  who  stand 
in  the  relation  of  parent  to  the  seduced  fe- 
male could  not  be  affected  one  way  or  the 
other,  for  they  are  not  mentioned  In  the  stat- 
ute. As  to  the  extent  of  the  recovery  in  an 
action  for  seduction  of  a  female,  the  plaintiff 
may  recover  exemplary  damages  when  he  is 
so  connected  with  her  as  to  be  capable  of  re- 
ceiving injury  through  her  dishonor,  regard- 
less of  whether  malice  existed.  The  act  of 
seduction  Is  necessarily  willful.  In  estimat- 
ing the  injury  the  Jury  may  take  Into  consid- 
eration, besides  the  loss  of  services  and  dis- 
bursements for  medical  treatment  and  other 
necessary  expenses,  the  wounded  feelings  and 
affections  of  the  parent,  the  wrong  done  to 
him  in  his  domestic  and  social  relations,  the 
stain  and  dishonor  brought  upon  his  family, 
and  the  grief  and  affliction  suffered  in  conse- 
quence of  It,  and  give  damages  accordingly. 
If  the  action  is  brought  by  any  other  person 
than  a  parent,  standing  in  the  relation  of  par- 
ent. It  win  be  governed  by  the  same  principles 
and  rules  of  evidence.  4  Sutherland,  Dam.  i 
1283.  Hence  no  error  was  committed  in  over- 
ruling defendant's  motion  to  strike  out  parts 
of  the  complaint,  or  his  demurrer  thereto. 

During  the  course  of  the  trial,  and  while 
Vlletha  Tburman  was  upon  the  witness  stand 
In  plalntlfTs  behalf,  she  was  requested  to 
bring  forward  the  baby  to  which  she  had  tes- 
tified she  had  given  birth,  and  of  which  the 
defendant  was  the  father.  The  child,  being 
then  a  little  under  three  months  of  age,  was 
offered  and  received  in  evidence  for  the  in- 
spection of  the  Jury,  over  the  objections  of 
the  defendant.  It  is  strongly  urged  by  de- 
fendant's counsel  that  it  is  error  to  expose, 
as  an  exhibit  before  the  Jury,  a  child  less 
than  three  months  of  age  for  the  alleged  pur- 
pose of  proving  a  resemblance  to  the  defend- 
ant The  argument  Is  that,  "although  a  re- 
semblance between  the  parties,  properly  prov- 
ed. Is  some  evidence  upon  the  Issue,  but  dur- 
ing the  first  few  weeks  or  even  months  of  a 
child's  existence  it  has  that  peculiar  Imma- 
turity of  features  which  characterize  it  aa  an 
infant,  and  that  It  changes  often  and  very 
much  in  looks  and  appearance  during  that 
period"  (Clark  v.  Bradstreet,  80  Me.  454,  15 
Atl.  56,  6  Am.  St.  Bep.  221),  and  that  such 
evidence,  when  deduced  from  the  exhibit  of 


an  Immature  child,  "Is  too  vague,  uncertain, 
and  fanciful  a  nature  to  be  submitted  to  the 
consideration  of  a  Jury"  (Hnnawalt  v.  State, 
64  AVis.  84,  24  N.  W.  48»,  54  Am.  Rep.  5S8). 
There  is,  however,  a  decided  conflict  of  au- 
thorities upon  the  admissibility  of  such  evi- 
dence, the  adjudications  ranging  from  a  total 
exclusion  thereof  to  an  unqualified  admission. 
We  shall  not  attempt  a  review  of  the  cases 
to  determine  the  correct  principle  of  law 
which  should  govern  the  admission  of  such 
evidence,  or  to  ascertain  where  the  weight  of 
authority  lies;  but  It  will  be  sufficient  for 
that  purpose  to  quote  from  the  recent  and 
most  able  opinion  of  Mr.  Chief  Justice  Par- 
sons In  the  case  of  State  v.  Danforth,  73  X. 
H.  215,  60  Atl.  839,  111  Am.  St  Rep.  600,  de- 
cided In  1905.  After  reviewing  most  of  the 
cases  on  this  point  he  says,  at  page  219  of  73 
N.  H.,  page  841  of  60  Atl.  (Ill  Am.  St  Rep. 
600),  of  the  opinion :  "All  the  authorities  con- 
cede. In  effect  that  there  may  be  cases  In 
which  the  maturity  of  the  child,  or  the  char- 
acter of  the  peculiarities  relied  upon  as  a 
grotmd  of  resemblance  or  dissimilarity,  ren- 
der the  child  competent  evidence  on  the  Is- 
sue of  paternity.  The  objections  urged  to 
the  competency  of  the  evidence  go  rather  to 
Its  weight  than  to  Its  relevancy.  When  com- 
parison Is  made  to  determine  a  difference  of 
race  or  otherwise,  greater  weight  may  prop- 
erly be  given  to  the  evidence ;  but  the  ground 
of  Its  relevancy  Is  the  same  as  when  the  com- 
parison is  between  individuals.  The  objec- 
tion resting  upon  the  Immaturity  of  the  child 
Is  merely  to  the  deflnlteness  of  the  proof.  If 
all  Individuals  developed  by  a  fixed  rule.  It 
might  be  possible  to  fix  upon  a  certain  age 
below  which  the  child  should  not  be  exhibited 
as  evidence  on  this  issue.  If  there  were  such 
an  age,  Its  scientific  determination  would  In- 
volve the  finding  of  a  question  of  fact  upon 
physiological  evidence — an  Investigation  which 
this  court  has  no  means  or  power  to  make. 
Whether  the  features  of  a  child  are  sufficient- 
ly developed  to  authorize  Its  use  as  evidence 
by  comparison  with  the  alleged  parent  Is 
purely  a  question  of  fact.  A  court  of  law 
cannot  determine  this  question  of  fact  as  a 
rule  of  law  without  evidence,  upon  their  per- 
sonal impressions,  without  basing  their  judg- 
ment upon  a  'vague,  uncertain,  and  fanciful' 
foundation.  Conceding  that  resemblance 
properly  proved  Is  an  evidentiary  fact  com- 
petent for  consideration  In  connection  with 
other  evidence  upon  the  Issue  of  paternity, 
and  that  in  certain  instances  or  situations 
the  individuals  themselves  may  furnish  evi- 
dence of  such  resemblance,  the  question 
whether  the  evidence  offered  by  one  of  the 
Individuals — the  child — is  sufficiently  definite 
to  have  weight  on  the  question  In  a  particular 
case  Is  a  question  of  remoteness  determinable 
at  the  trial  term.  Prltcbard  v.  Austin,  69 
N.  H.  387,  309,  46  Atl.  188 ;  Morrill  v.  Town 
of  Warner,  66  N.  H.  572,  29  Atl.  412."  The 
cases  on  the  subject  are  quite  fully  collected 
lu  Wigmore,  Ev.  {  166,  and  In  a  note  to  State 
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ex  rel.  ▼.  Harvey,  52  L.  R.  A.  500.  The  con- 
clusion of  those  authors  that  the  weight  of 
authority  coincides  with  the  rule  announced 
In  State  v.  Danforth,  supra,  appears  to  be 
sustained  by  an  examination  of  the  cases; 
and,  as  It  meets  our  views,  we  must  conclude 
that  no  error  was  committed  when  the  evi- 
dence  was   received. 

It  was  immaterial  to  the  Issues  of  the  case 
whether  or  not  Rena  Rlcbter,  an  elder  sister 
of  Yiletha  Tfaurman,  who  was  also  living  in 
plaintiff's  family,  objected  when  the  latter 
was  going  with  men  other  than  defendant; 
and  the  question  of  that  import  propounded 
to  her  on  her  cross-examination  by  defend- 
ant's counsel  was  not  proper  cross-examina- 
tion. 

The  fact  that  defendant's  witness  Moore 
bad  never  in  his  life  seen  defendant  with 
Viletha,  although  the  witness  had  lived  Just 
across  the  street  from  plaintiff's  borne  for 
4  years,  and  had  been  well  acquainted  with 
plaintiff  and  her  granddaughters  for  2'>;<, 
years,  as  be  testified,  did  not  tend  to  disprove 
the  possibility  or  probability  that  defendant 
had  l>een  with  plaintiff's  granddaughter,  as 
alleged  in  the  complaint ;  and  therefore  such 
evidence  was  immaterial  and  was  properly 
excluded. 

Error  is  claimed  on  the  alleged  ground  that, 
on  plaintiff's  motion,  the  court  struck  out 
that  part  of  the  testimony  of  Miss  Roland 
where,  on  examination  in  chief  by  defendant's 
counsel,  she  related  what  was  said  between 
the  plaintiff  and  Rena  Rlcbter  with  regard 
to  the  conduct  of  Viletha.  The  question  ad- 
dressed to  the  witness  called  for  what  Mrs. 
Anderson,  the  plaintiff,  had  said  to  this  wit- 
ness concerning  that  matter,  but  the  answer 
contained  a  statement  by  Rena  Rlcbter  to  the 
plaintiff.  It  was  this  latter  statement,  and 
not  what  was  said  by  Mrs.  Anderson,  that 
was  excluded  by  the  court  on  plalntllTs  mo- 
tion. What  Rena  Rlchter  may  have  said 
would  not  bind  the  plaintiff  as  an  admission 
against  her  interest,  and  it  would  not  be  com- 
petent as  Impeaclunent  of  Rena  Richter,  be- 
cause no  proper  foundation  had  been  laid  for 
the  introduction  thereof.  This  witness,  on 
her  direct  examination,  also  testified  that  she 
knew  the  general  reputation  of  Viletha  Thur- 
man  for  chastity  in  the  neighborhood  in 
which  she  lived  prior  to  January  22,  1906, 
and  that  It  was  bad;  but  on  cross-examina- 
tion she  admitted  that  her  opinion  was  form- 
ed from  what  she  had  observed,  and  not  from 
what  she  had  heard  others  say,  and  that  she 
had  not  talked  to  anybody  In  particular  about 
the  diaxacter  of  Viletha  Thurman  except  Just 
after  this  trouble  began.  On  plaintiff's  mo- 
tion the  statements  of  this  witness  as  to  the 
character  of  Viletha  Thurman  were  stricken 
out,  and  error  Is  assigned  on  that  account; 
but,  if  evidence  of  tliat  character  was  ad- 
missible for  any  purpose,  the  witness  bad  not 
proved  herself  qualified  to  testify  upon  that 
matter. 

J.  W.  Parrlsli,  baring  testified  in  defend- 


ant's behalf  that  he  had  seen  Viletha  Thur- 
man out  upon  the  streets  as  late  as  11  o'clock 
at  night  with  strange  men,  was  a^ed  what 
kind  of  language  he  bad  heard  Viletha  use, 
as  to  swearing  or  anything  of  that  kind.  On 
plaintiff's  objection  the  court  excluded  the 
testimony,  with  the  remark:  "That  does  not 
affect  her  chastity."  What  answer  was  ex- 
pected to  this  question  by  defendant's  coun- 
sel does  not  appear ;  but.  Judging  only  from 
the  form  of  the  question,  and  assuming  that 
the  witness,  if  permitted  to  testify,  would 
have  said  that  Viletha  swore,  we  should  say 
that  swearing  by  an  unmarried  female  would 
not  necessarily  indicate  a  lewd  or  lascivious 
character.  It  would  be  an  index  of  her  gen- 
eral conduct  as  to  civility  or  rudeness,  and 
might  be  material  on  the  question  of  dam- 
ages; but  it  was  not  offered  specifically  for 
that  purpose,  as  the  remark  of  the  court 
clearly  indicates. 

The  exclusion  of  the  testimony  of  Elmer 
Russell  is  assigned  as  error.  He  testified 
that  he  had  seen  Viletha  In  company  with 
one  Fletcher,  and  that  they  were  drinking 
beer,  by  the  looks  of  things,  at  the  school- 
house;  that  he  bad  seen  them  coming  from 
the  way  of  the  Gallon  House  (meaning  a  place 
where  beer  was  sold)  with  a  bucket,  which 
the  witness  took  to  contain  beer ;  that  they 
went  in  back  of  the  scboolhouse  and  behind 
a  pile  of  four-foot  wood  and  out  of  sight 
On  plaintlfTs  objection  that  the  witness  was 
giving  merely  his  opinion  as  to  what  the  par- 
ties were  drinking  the  court  struck  out  this 
testimony;  and  that  ruling  we  think  was  cor- 
rect. 

Defendant's  counsel  have  not  urged  as  er- 
ror the  denial  of  his  motion  for  a  nonsuit, 
and,  assuming  that  it  has  been  abandoned, 
we  have  not  considered  it. 

Defendant  requested  the  court  to  give  the 
following  Instruction:  "In  order  to  determine 
whether  or  not  the  plaintiff  was  a  chaste  fe- 
male at  the  time  of  the  alleged  seduction.  It 
will  be  your  duty  to  carefully  consider  all 
the  evidence,  if  any,  throwing  light  upon  that 
subject,  such  as  specific  acts  of  wantonness 
or  incontinence,  or  general  behavior  tending 
to  show  wantonness  or  vulgarity.  It  will  al- 
so be  necessary  to  consider  the  evidence  in- 
troduced before  you  of  the  general  reputation 
of  the  plaintiff's  granddaughter  for  virtue 
and  chastity,  and  if,  after  weighing  all  such 
evidence  introduced  by  the  defendant  and  by 
the  plaintiff  on  the  subject  of  the  moral  char- 
acter, chastity,  and  virtue  of  the  woman,  Vi- 
letha Thurman,  you  come  to  the  conclusion 
that  the  plaintiff's  granddaughter  was  not  at 
the  time  of  the  alleged  seduction  a  chaste  fe- 
male, then,  as  I  have  heretofore  said,  your 
verdict  must  be  for  the  defendant." 

The  court  refused  the  instruction  request- 
ed, but  Instructed  the  Jury  as  follows :  "Tou 
are  not  to  consider  the  attempts  to  show  the 
reputation  of  the  girl,  Viletha  Thurman.  The 
witnesses  who  attempted  to  testify  on  that 
subject  were  not  qualified  to  so  testify,  wUh- 
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In  the  rules  of  the  law ;  and  I  renew  the  In- 
struction which  I  gave  to  you  during  the 
trial:  'Xou  are  not  to  consider  any  of  that 
attempt  to  prove  her  reputation.'  The  evi- 
dence on  that  part  of  the  case  to  prove  her 
chastity  must  be  confined  to  proving  acts  of 
sexual  immorality  on  her  part.  They  are  en- 
titled to  prove  that  by  direct  testimony,  or 
by  circumstances  which  shall  convince  you 
by  preiwnderance  of  evidence  that  she  was 
guilty  of  actual  sexual  intercourse  with  some 
other  man  than  the  defendant  prior  to  the 
charge  named  in  the  complaint." 

To  the  refusal  to  give,  and  the  giving  of 
these  Instructions,  defendant  severally  ob- 
jected, and  the  question  attempted  to  be 
raised  is  whether  evidence  of  general  repu- 
tation for  unehastlty  Is  available  in  a  case 
of  this  kind  as  proof  of  actual  unehastlty. 
But  whether  the  unehastlty  of  Vlletha  Thur- 
man  at  and  prior  to  the  time  of  the  alleged 
seduction  may  be  established  by  evidence  of 
her  general  reputation  for  virtue  and  chas- 
tity, as  contended  by  defendant's  counsel 
in  the  requested  instruction,  or  whether  he 
is  confined  to  direct  testimony  of  sexual  im- 
morality on  her  part,  or  to  proof  of  circum- 
stances from  which  the  fact  may  be  fairly 
and  reasonably  inferred,  as  the  jury  were  In- 
structed by  the  court,  need  not  be  determined, 
for  there  was  no  competent  evidence  of  her 
reputation  for  unehastlty  before  the  jury  to 
be  considered  by  them.  The  witnesses  who 
attempted  to  testify  on  that  subject  were  not 
qualified  within  the  rules  of  law  so  to  tes- 
tify ;  and,  as  we  have  held,  the  court  rightly 
rejected  the  proffered  testimony.  Therefore 
no  error  was  committed  by  tlie  court  in  con- 
fining the  jury,  when  determining  the  Issue 
of  chastity,  to  direct  testimony  of  acts  of 
sexual  immorality  by  Vlletha  Thurman,  or  to 
circumstantial  evidence  from  which  the  fact 
might  be  inferred. 

A  general  exception  was  saved  to  the  giving 
of  the  following  instruction:  "I  also  charge 
.you  that,  although  a  woman  has  once  been 
of  unchaste  character,  she  has  a  right  to  re- 
form, and.  If  there  has  In  fact  been  reforma- 
tion, she  may  be  again  a  subject  of  seduc- 
tion"— and  to  this,  also,  of  the  same  import: 
"If  you  find  that  Vlletha  Thurman  was  of 
chaste  character  at  the  time  of  the  charge 
named  in  the  complaint,  either  on  the  ground 
that  she  had  never  had  sexual  intercourse 
voluntarily  with  any  other  man  than  defend- 
ant prior  to  this  time,  or  on  the  ground  that, 
although  she  was  at  one  time  unchaste,  she 
had  reformed,  and,  if  you  further  find  that 
the  defendant  seduced  her,  within  the  rules 
I  have  given  you  you  will  proceed  to  consider 
the  damages  which  should  be  awarded  to  the 
plaintiff." 

Two  reasons  are  now  urged  to  support  the 
defendant's  challenge  to  the  propriety  of 
these  instructions.  The  first  one  is  that  there 
was  no  evidence  of  a  reformation  by  Vlletha 
Thurman  on  which  to  base  this  instruction. 
The  record,  however,  does  not  purport  to 


contain  all  of  the  evidence,  nor  any  more 
than  plalntitTs  evidence  in  chief;  and  there 
is  no  declaration  or  statement  in  the  bill  of 
exceptions  to  the  effect  that  there  was  no 
such  evidence  submitted.  When  the  record 
is  silent  it  will  be  presumed,  in  support  of 
the  judgment,  that  evidence  was  given  of  a 
nature  to  make  relevant  the  instruction. 
Fleckenstein  ▼.  Inman,  27  Or.  328,  40  Pac. 
87 ;  Bingham  v.  Lipman,  Wolfe  &  Co.,  40  Or. 
363,  C7  Pac.  98.  The  second  reason  urged 
is  that  the  charge  as  given  Is  too  deficient 
in  substance  to  be  a  correct  statement  of  the 
legal  principle  sought  to  be  applied,  because 
It  is  said,  arguendo,  that  the  court  failed  to 
define  what  would  constitute  reformation 
sufllclent  to  amount  to  a  defense.  The  in- 
struction is  not  entirely  free  from  such  criti- 
cism, but  it  correctly  states  a  sound  principle 
of  law.  At  least  we  cannot  say  that  it  as- 
serts an  erroneous  proposition  of  law  as  ap- 
plied to  the  case,  for  the  facts  as  to  the  as- 
sumed reformation  are  not  before  us.  The 
gist  of  the  criticism  is  that  the  Instruction 
is  deficient  In  fullness  and  does  not  go  far 
enough  in  this  respect ;  that  It  ought  to  have 
declared  that  the  plaintifTs  granddaughter 
must  have  honestly  abandoned  and  ceased 
her  unehastlty  for  a  reasonable  time  before 
the  alleged  seduction  took  place.  This  de- 
fines what  is  meant  by  reformation.  The  ne- 
cessity and  propriety  of  such  particularity 
would  depend  upon  the  facts  as  disclosed  by 
the  testimony,  and  under  such  circumstan- 
ces a  general  exception  is  not  sufllcient  upon 
which  to  base  an  assignment  of  error,  but 
it  was  incumbent  upon  the  party  excepting 
to  call  the  attention  of  the  court  to  the 
Ijarticular  grounds  upon  which  he  objects,  so 
that  the  trial  court  may  have  an  opportunity 
to  make  the  correction  sought.  Kearney  v. 
Snodgrass,  12  Or.  311,  7  Pac.  309;  Nlckum 
V.  Gaston,  24  Or.  380,  33  Pac.  (571,  3^  Pac.  31 : 
Farmers'  Nat'l  Bank  v.  Woodell,  38  Or.  294, 
61  Pac.  837,  6.5  Pac.  520:  McAlister  v.  Long. 
33  Or.  308,  54  Pac.  194. 

A  number  of  other  errors  have  been  assign- 
ed and  urged  by  defendant's  counsel ;  but, 
after  a  careful  examination  of  each  of  them 
we  are  of  the  opinion  that  they  are  without 
merit,  and  will  not  therefore  be  considered 
In  detnll. 

It  follows  that  the  judgment  must  be  af- 
firmed. 


GAFFNET  v.  GAFFNEY  et  al. 
(Supreme  Court  of  Oregon.     April  30,   1908.) 

On  petition  for  rehearing.  Modified  and 
afllrmed. 

For  former  opinion,  see  94  Pac.  561. 

EAKIX.  J.  Defendant  asks  that  the  deci- 
sion of  this  court  be  modlfietl,  to  the  extent 
that  the  judgment  rendered  by  the  lower 
court  in  favor  of  plaintiff  and  against  Mrs. 
Gaffney  for  the  sum  of  |1,480  be  set  aside, 
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and  the  settlement  of  the  matter  therein  In- 
volved be  permitted  to  stand,  maintaining 
that  of  the  $2,900  cash  on  hand  the  wife  was 
entitled  to  one-third,  being  the  amount  paid 
to  her  In  tho  settlement;  but  this  claim  Is 
not  conceded.  It  was  the  subject  of  the  liti- 
gation In  one  of  the  suits  pending  at  the  time 
of  the  settlement,  and  the  rights  of  the  par- 
ties thereto  are  not  before  us  for  considera- 
tion. This  affects  $980  of  the  $1,480.  The 
remaining  $500  was  the  value  of  one-third 
of  the  crop  on  the  home  place.  It  appears 
that  It  was  plaintiff's  proposition  to  pay  the 
wife  $500  for  her  one-third  thereof,  and  that 
plaintiff  thereupon  removed  and  marketed 
the  crop,  and  cannot  now  restore  Mrs.  Oaff- 
ney  to  her  former  condlticm  in  relation  there- 
to; and  It  will  be  Inequitable  to  permit  him 
to  retain  the  crop  and  also  recover  the  $500 
from  Mrs.  Gaffney. 

Therefore  the  decree  of  the  lower  court  will 
be  modified,  to  the  extent  that  the  judgment 
In  favor  of  plaintiff  for  $1,480  will  be  reduced 
to  $980,  and  In  all  other  things  affirmed. 


MITCHELL  T.   KNOTT. 
(Supreme  Court  of  Colorado.     April  6,  1908.) 

1.  PlEADIKO    —    AlXEOATION    OF    TlTLE    AND 

Possession— Method  of  Baisino  Dbfcnbb— 

Demubreb. 

Where  a  petition  to  ouiet  title  alleges  upon 
information  and  belipf  that  plaiatiff  is  the  owner 
and  iu  jmssession  of  certain  r«al  estate,  though 
it  may  not  l>e  a  eood  form  of  pleading,  the  de- 
fect can  be  raised  only  by  motion,  and  not  by 
demurrer. 

(Ed.  Note.— For  eases  in  point,  see  Cent  Dig. 
vol.  39,  Pleading,  i  4iai 

2.  QuiETiNo  Title  —  Defenses  —  DiFFEBENT 
Pabcels  Involved. 

The_  title  to  many  different  lots  may  be 
quieted  in  the  same  action  where  the  adverse 
title  is  in  the  same  party. 

3.  Appeai^— Review — Discretion  of  Trial 
Court— Time  of  Filing  Pleadings. 

Permitting  a  replication  to  be  filed  after  the 
expiration  of  the  statutory  period  will  not  war- 
rant reversal,  in  the  absence  of  a  showing  of 
abu!;e  of  discretion  or  prejudice  to  the  adverse 
party  resulting  from  the  delay. 

[Ed.  Note. — For  ca.<!es  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error.  {$  3825-3833.1 

4.  Pleading—Replication— Irregularity  or 
Tax  Deeds— Sham  Pleadings. 

In  an  action  to  quiet  title,  defendant  set  np 
title  by  virtue  of  a  tax  deed,  and  plaintiff,  in 
reply,  denied  its  validity,  and  alleged  defects  in 
the  proceedings  leading  up  to  the  tax  deed.  Held. 
that  the  replication  was  not  a  shnm  pleading, 
on  the  ground  that  plaintiff  knew  defendant  and 
his  assigns  had  tax  deeds  to  the  property. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  39,  Pleading,  §«  1120-1128.1 

5.  Taxation— Tax  Title— Action  to  Try- 
Pleading  —  Construction— Admission  of 
Defendant's  Possession  and  Interest. 

By  alleging  reasons  why  a  tax  deed,  under 
which  defendant  claimed,  conveyed  no  title, 
plaintiff  in  an  action  to  qniet  title  did  not  admit 
defendant's  possession  or  interest  in  the  prop- 
erty. 

6.  Same— Contradictory  Counts. 

In  an  action  to  qniet  title,  where  the  first 
count  of  a  repUcation  is  a  general  denial  of  de- 


fendant's answer  and  the  second  count  sets  up 
defects  in  defendant's  alleged  tax  title,  the 
counts  are  not  contradictory. 

7.  QuTETTNo  Title— Grounds  of  Demurrer— 
Otueb  Outstanding  Titles. 

In  an  action  to  quiet  title,  plaintiff's  plead- 
ings are  not  demurrable  because  they  show  there 
are  other  persons  holding  outstanding  titles,  and 
that  making  them  parties  would  result  in  a  mul- 
tifariousness of  properties  and  parties,  for  it 
is  no  concern  of  defendant  that  there  are  other 
outstanding  titles  that  might  constitute  a  cloud. 
[Ed.  Note.— For  eases  in  point,  see  Cent.  Dig. 
vol.  41,  Quieting  Title,  §8  73,  8*2.1 

8.  Same— Answer- Issues  and  Proof. 

In  an  action  to  quiet  title,  where  one  defense 
filed  to  the  complaint  consisted  solely  of  admis- 
sions and  denials,  and  another  consisted  solely 
of  assertion  of  title  in  defendant  and  his  gran- 
tees, plaintiff  is  not  required  to  prove  his  title 
or  possession. 

[Ekl.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  41,  Quieting  Title,  i  83.1 

9.  Taxation— Notice  of  Tax  Sale— Proof  of 
Publication- Sufficiency. 

Under  a  statute  requiring  the  affidavit  of 
publication  of  notice  of  tax  sale  to  show  that 
copies  of  each  number  of  the  paper  containing 
the  notice  were  delivered  by  carrier  or  transmit- 
ted by  mail  to  each  of  the  subscribers,  an  affida- 
vit a.'isprting  that  the  paper  containing  the  no- 
tice was  delivered  by  carrier  or  transmitted  by 
mail  to  each  of  the  subscribers  in  a  certain  coun- 
ty in  the  state  is  insufficient  and  the  sale  based 
thereon  is  invalid. 

Appeal  from  District  Court,  City  and  Coun- 
ty of  Denver;  Samuel  L.  Carpenter,  Judge. 

Action  by  Lydia  AL  Knott  against  W.  0. 
Mitchell  to  quiet  title.  From  a  judgment  for 
plaintiff,  defendant  appeals.    Affirmed. 

W.  C.  Mitchell,  for  appellant  Dowd  & 
Fowler,  for  appellee. 

BAILEY,  J.  This  Is  an  action  to  quiet 
title  to  real  estate.  The  complaint  is  iu  the 
usual  form,  except  that  it  is  alleged  upon  in- 
formation and  belief  that  the  plaintiff  was 
the  owner  and  In  possession  of  certain  real  es- 
tate. The  property  to  which  it  is  desired  to 
quiet  the  title  consists  of  17  lots.  The  first 
error  assigned  is  upon  the  overruling  of  de- 
fendant's demurrer  to  the  complaint  Five 
grounds  of  demurrer  are  alleged.  The  first 
is  that  the  complaint  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action;  the 
contention  being  that  the  allegation  upon  In- 
formation and  belief  that  the  plaintiff  was 
the  owner  of  aud  In  the  possession  of  the 
property  is  insufficient.  While  this  may  not 
be  a  good  form  of  pleading,  the  defect  can- 
not be  raised  by  demurrer  but  must  be  done 
by  motion.  Carpenter  et  al.  v.  Smith  et  al., 
20  Colo.  39,  30  Pac.  789 ;  Jones  v.  Pearl  Miu. 
Co.,  20  Colo.  417.  38  Pac.  700. 

The  second  ground  of  demurrer  la  that 
there  is  a  multifariousness  of  properties  set 
forth  In  plaintiff's  complaint  We  know  of 
no  reason  why  plaintiff  might  not  have  the 
title  to  several  piec-es  of  property  quieted 
where  au  adverse  title  is  claimed  by  the 
same  part.v,  and  counsel  has  called  our  atten- 
tion to  neither  reason  nor  authority  why  this 
may  not  be  done. 

The  other  three  grounds  of  demurrer  are 


Digitized  by 


Lioogle 


336 


95  PACIFIC  REPOETEai. 


(Colo. 


not  apparent  upon  the  face  of  the  complaint, 
and  are  therefore  untenable.  The  defendant 
answered,  and  In  the  first  defense,  which  con- 
sisted solely  of  admissions  and  denials,  de- 
nied the  title  and  possession  of  plain  tiff.  In 
the  second  defense  defendant  pleads  title  In 
himself  by  virtue  of  a  tax  deed.  Plaintiff  re- 
plied, denying  the  validity  of  the  tax  deed, 
and  alleging  that  the  proceedings  leading  up 
to  its  execution  were  defective  In  several  re- 
spects, among  which  was  that  no  sufficient 
afiMavit  of  the  publication  of  the  notice  of 
the  tax  sale  bad  been  made. 

The  defendant  moved  to  strike  the  replica- 
tion from  the  files,  first,  because  it  was  not 
filed  for  more  than  10  days  and  for  more 
than  a  month  after  the  answer  was  filed. 
The  matter  of  extending  the  time  for  filing 
a  replication  or  of  permitting  it  to  be  filed 
after  the  expiration  of  the  statutory  period 
rests  within  the  discretion  of  the  court  and 
there  is  nothing  to  show  that  tiiis  discretion 
was  abused  or  that  the  defendant  was  preju- 
diced by  the  delay.  In  the  absence  of  which 
showing,  the  judgment  will  not  be  reversed 
solely  because  of  such  delay.  The  second 
ground  of  the  motion  to  strike  is  that  the 
replication  shows  that  "plaintiff  well  knew 
that  defendant  and  his  assignors  had  tax 
deeds  upon  the  property.  It  is  a  sham  plead- 
ing." The  replication  is  In  the  usual  form, 
setting  up  the  defects  In  an  alleged  tax  title. 
No  argument  is  advanced  why  it  is  a  sham 
pleading,  and  we  cannot  see  why  It  should  be 
termed  such.  The  third  ground  upon  which 
the  motion  to  strike  is  based  is  as  follows: 
"And  because  it  seeks  to  remove  a  cloud  and 
contradicts  the  complaint.  When  it  shows 
plaintiff  was  not  in  possession  and  that  de- 
fendant has  an  Interest,  It  departs  from  the 
case  as  made."  We  have  read  the  replication 
to  learn  wherein  It  discloses  that  the  plaintiff 
was  not  In  possession  of  the  property,  and 
fall  to  find  such  an  allegation.  The  replica- 
tion does  not  show  that  defendant  has  an  in- 
terest In  the  property,  but  It  alleges  reasons 
why  the  tax  deed  does  not  convey  any  Inter- 
est In  the  same.  The  fourth  ground  of  the 
motion  to  strike  Is  "because  the  first  count  of 
said  replication  Is  a  general  denial,  and  the 
first  and  second  counts  contradict  each  oth- 
er." Defendant's  answer  alleges  that  he  Is 
the  owner  of  the  property  by  virtue  of  the 
tax  deeds.  The  general  denial  denies  this. 
The  second  defense  sets  up  the  defects  in  the 
alleged  tax  title.  The  two  defenses  are  per- 
fectly consistent. 

There  was  a  demurrer  filed  to  the  replica- 
tion, the  principal  ground  of  which  was  that 
all  the  pleadings  combined  showed  that  there 
were  other  parties,  grantees  of  defendant, 
who  had  an  interest  In  the  property,  and  that 
they  should  be  made  parties,  and  that,  if  they 
were  made  parties,  the  action  could  not  be 
maintained  because  It  would  result  in  a  mul- 
tifariousness of  properties  and  parties.  This 
action  was  brought  to  quiet  title  against  de- 
fendant, and  It  Is  no  concern  of  his  that  oth- 


ers might  have  oatstandtng,  titles  which 
would  constitute  a  cloud  upon  the  title,  and, 
as  hereinl)efore  stated,  there  is  no  good  rea- 
son why  the  title  of  several  lots  mi|^t  not 
be  quieted  in  the  same  action. 

At  the  close  of  the  trial,  Judgment  was 
rendered  In  favor  of  the  plaintiff  quieting 
title  against  the  claims  of  defendant,  condi- 
tioned upon  the  payment  by  plaintiff  to  de- 
fendant of  the  amount  of  taxes,  interest,  and 
penalties  paid  by  defendant  It  Is  contend- 
ed by  defendant  that  this  Judgment  was 
wrong,  for  the  reason  that  the  plaintiff  sub- 
mitted no  proof  of  her  title  or  possession.  It 
will  be  remembered  that  there  were  two  de- 
fenses filed  to  plalntifTs  complaint;  the  first 
consisting  solely  of  admissions  and  denials, 
the  second  consisting  solely  of  assertion  of 
title  In  defendant  and  his  grantees.  In  the 
second  defense  there  is  no  denial  of  the  title 
or  possession  of  the  plaintiff.  In  the  case  of 
Lambert  v.  Shumway,  36  Colo.  350.  85  Pac 
89,  It  was  determined  that  a  defense  consist- 
ing solely  of  admissions  and  denials  was  In- 
sufficient for  any  purpose  in  an  action  to 
quiet  title,  and  that  a  defense  consisting  sole- 
ly of  averments  showing  defendant's  title  did 
not  put  the  plaintiff  upon  proof  of  his  title 
and  possession.  The  affidavit  of  publication 
of  the  notice  of  tax  sale  In  this  case  has  the 
same  defect  as  the  affidavit  in  the  case  of 
Lambert  v.  Shumway,  namely,  that  affUint  as- 
serts that  the  paper  containing  the  notice  "was 
delivered  by  carrier  or  transmitted  by  mall 
to  each  of  the  subscribers  in  the  county  of 
Arapahoe  in  the  state  of  Colorado."  The 
statute  provides  that  the  affidavit  shall  show 
that  copies  of  each  numl)er  of  the  paper  con- 
taining the  notice  were  "delivered  by  carrier 
or  transmitted  by  mall  to  each  of  the  sub- 
scribers," and  it  was  there  held  that  the  affi- 
davit was  insufficient  and  the  sale  based 
thereon  invalid. 

Perceiving  no  error,  the  Judgment  will  be 
affirmed. 

Affirmed. 

STEELE,  C  J.,  and  GODDARD.  J.,  con- 
cur. 


WYATT  V.  BUEDETTE. 
(Supreme  Court  of  Colorado.    April  6,  1908.) 

1.  Malicious  Prosecution— Actions  —  Bub- 
den  OF  Proof— Probable  Cause— Malice. 

In  actions  of  malicious  prosecution,  the 
burden  of  proving  lack  of  probable  cause  and 
the  existence  of  malice  is  upon  plaintiff. 

[Ed.  Note. — ^For  cases  in  point,  see  Cent  DiSi 
vol.  33,  Malicious  Prosecution,  {  114.] 

2.  Same— Question  for  Jurt. 

Where  the  evidence  as  to  probable  cause  is 
conflicting,  the  question  is  one  of  mixed  fact 
and  law,  the  fact  to  be  determined  by  the  jury, 
and  the  law  applied  thereto  by  the  court. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  33,  Malicious  Prosecution,  J5  160-162.] 

3.  Same— Malice. 

Malice  may  be  inferred  from  want  of  prob- 
able cause,  but  it  is  not  a  legal  presumption, 
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and  the  existence  of  malice  is  a  question  to  be 
determined  by  the  jury. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  33,  Malicious  Prosecution,  §$  163,  164.] 

4.  Same— Want  of  Pbobable  Cause— Crim- 
inal Pbosecutions — Advice  of  Counsel. 

Defendant,  for  the  purpose  of  Ebowing 
probable  cause  and  repelling  any  inference  of 
malice  which  might  arise  from  the  circumstan- 
ces showing  probable  cause,  may  show  that,  be- 
fore instigating  the  criminal  prosecution,  he 
made  a  full  and  fair  statement  of  the  facts 
within  his  Icnowledge,  or  which  he  might  have 
learned  by  reasonable  diligence,  to  a  responsible 
attorney,  and  acted  upon  the  advice  so  obtained. 
[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  33,  Maiicioos  Prosecution,  j  41.] 

B.  Same  —  Actions  —  BuBDBN  o»  Pboof  — 
Statement  to  Attobnet. 

Where  the  defense  is  that  defendant  con- 
snlted  a  reputable  attorney  before  bringing  the 
prosecution,  the  burden  is  on  defendant  to  show 
that  be  made  a  full  and  fair  statement  of  the 
facts  to  his  attorney  by  proving  the  facts  stated. 

6.  Evidence— Pbesumptions— Knowledge  of 
Law— Law  Govebnino  Humane  Officebs. 

In  an  action  for  malicious  prosecution 
where  plaintiff  was  arrested  while  acting  as  a 
humane  officer  for  taking  up  cattle  belonging  to 
defendant,  it  will  be  presumed  that  defendant 
knew  the  law  governing  such  officers,  and  that 
be  had  a  right  to  act  within  the  powers  confer- 
red on  him  by  law. 

7.  Same — Discharge  of  Official  Duties- 
Humane  Officebs. 

Where  plaintiff  was  arrested  while  taking 
up  cattle  in  the  discharge  of  his  duties  as  a  hu- 
mane officer,  it  will  be  presumed  that  he,  as 
an  officer  of  the  law,  was  discharging  his  duty 
in  conformity  to  the  statutes. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  20,  Evidence,  §  105.] 

8.  Malicious  Pboskcution— Want  of  Pbob- 
ABLE  Cause— Criminal  Prosecutions- Ad- 
vice of  Counsel. 

In  an  action  for  malicious  prosecution,  evi- 
dence held  to  show  that  defendant  failed  to  make 
such  a  reasonable  investigation  as  would  have 
informed  him  of  the  actual  facts,  and  failed  to 
show  such  a  full  statement  of  the  facts  to  the 
district  attorney  as  would  entitle  him  to  make 
out  a  defense  based  on  the  doctrine  of  advice  of 
counsel. 

Appeal  from  District  Court,  City  and  Coun- 
ty of  Denver;  F.  T.  Johnson,  Judge. 

Action  by  A.  L.  Burdette  against  D.  C. 
Wyatt.  From  a  judgment  for  plaintltf,  de- 
fendant appeals.     Affirmed. 

Talbot,  Denlson  &  Wadley,  for  appellant. 

5.  S.  Abbott,  for  appellee. 

MAXWELL,  J.  Action  for  malicious  pros- 
ecution. Plaintiff  had  Judgment,  and  defend- 
ant appeals.  The  complaint,  m  substance,  al- 
leged that  on  or  about  the  29th  day  of  March, 
ItHXJ,  the  defendant,  D.  C.  Wyatt,  maliciously 
and  without  probable  cause,  made  a  com- 
plaint before  a  justice  of  the  peace  of  Weld 
(■wraty  charging  plaintiff  with  unlawfully, 
knowingly,  willfully,  and  feloniously  driving 
and  assisting  in  driving  from  their  usual 
range  26  head  of  neat  cattle,  of  the  value  of 
|20  per  head,  and  of  the  aggregate  value  of 
1520,  the  property  of  D.  B.  and  D.  C.  Wyatt, 
not  then  and  there  being  the  owner,  and  not 
then  and  there  having  the  right  of  possession 
Of  said  cattle,  contrary  to  the  form  of  the 
93P.-22 


statute,  etc.;  that,  upon  a  warrant  Issued  by 
the  justice,  plaintiff  was  arrested  and  com- 
pelled to  give  a  bond  for  bis  appearance  at 
the  preliminary  examination;  that  he  was 
bound  over  and  held  for  trial  in  the  district 
court  of  Weld  county,  giving  a  bond  for  his 
appearance  in  said  court;  that,  upon  a  trial 
in  said  court  upon  an  information  filed 
against  him  charging  him  with  the  crime 
above  set  forth,  he  was  acquitted;  and  that, 
by  reason  of  said  acts,  he  expended  large 
sums  of  money  and  was  otherwise  damaged, 
for  which  damages  Judgment  was  prayed. 
The  answer  admitted  the  arrest,  the  prelimi- 
nary hearing  upon  the  criminal  complaint, 
the  binding  over  to  the  district  court,  the  ac- 
quittal in  said  court,  and  denied  all  other  al- 
legations of  the  complaint. 

Plaintiff  was  an  agent  of  the  "State  Bu- 
reau of  Child  and  Animal  Protection,"  com- 
monly known  as  the  "Humane  Society." 
Agents  of  such  society  are  antborlzed  by  stat- 
ute to  take  charge  of  any  animal  found  aban- 
doned, neglected,  or  cruelly  treated,  giving 
notice  thereof  to  the  owner.  If  known,  and  to 
care  and  provide  for  the  same  until  the  own- 
er shall  take  charge  thereof.  Mills'  Ann.  St. 
{  111.  PlaintlfTs  testimony  tended  to  show 
that  previous  to  March  18,  1902,  complaints 
had  been  made  to  bim,  as  an  agent  of  the  Hu- 
mane Society,  that  certain  cattle  at  and  near 
the  town  of  Orchard,  In  Morgan  county,  were 
suffering  for  feed  and  water;  that  he  went 
to  Orchard  and  investigated  the  condition  of 
the  cattle,  finding  the  reports  to  be  true; 
that  there  were  several  hundred  head  of  cat- 
tle within  a  mile  and  a  half  to  three  miles  of 
Orchard  unable  to  obtain  feed  or  water ;  that 
he  called  up  the  secretary  of  the  Humane 
Society  at  Denver  by  telephone,  advised  blm 
of  the  situation,  and  asked  for  Instructions; 
that  the  secretary  of  the  Humane  Society  In- 
structed blm  to  notify  the  owners  of  the  cat- 
tle, so  far  as  he  could  ascertain  them,  take 
up  the  cattle,  and  provide  them  with  feed 
and  water  until  such  time  as  the  cattle  should 
be  claimed  by  the  owners,  and  the  expenses 
Incurred  by  bim  paid,  as  provided  by  statute; 
that  acting  under  the  instructions  of  the 
secretary,  and  pursuant  to  bis  authority  as 
an  agent  of  the  Humane  Society,  he  summon- 
ed to  his  assistance  a  number  of  men,  and 
proceeded  to  gather  up  all  the  cattle  which 
seemed  to  him  to  require  attention,  and  im- 
mediately notified  the  owners  thereof,  so  far 
as  they  could  be  ascertained,  by  telephone 
and  by  mailing  to  them  written  notices;  that 
be  found  a  number  of  dead  cattle  and  others 
In  such  condition  that  they  had  to  be  killed ; 
that  March  18th  he  notified  api)ellant  by  tele- 
phone; that  on  the  19th  he  proceeded  to  take 
up  appellant's  cattle  and  care  for  them  as 
he  did  the  other  cattle;  that  March  20th  or 
2lst  an  employ?  of  appellant  came  to  Orchard, 
where  he  had  placed  the  cattle  In  pasture, 
demanded  appellant's  cattle,  and  told  him 
that  appellant  would  remit  the  amount  of  the 
bill  of  expense  as  soon  as  be  received  the 
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same,  wbereupon  he  delivered  appellant's  cat- 
tle to  the  employe,  and  within  a  few  days 
thereafter  received  a  check  from  appellant  in 
settlement  of  the  expense  bill;  that  the  cat- 
tle which  he  took  charge  of  were  within 
from  2%  to  3  miles  of  the  town  of  Orchard, 
and  none  of  them  in  Weld  county ;  and  that 
he  instructed  those  whom  he  employed  to  as- 
sist him  in  taking  up  the  cattle  not  to  go  be- 
yond three  or  four  miles  from  the  town  of 
Orchard;  that  at  the  time  the  cattle  were 
taken  up  by  him  the  cattle  were  suffering  for 
feed  and  ■water,  and  that  there  was  no  water 
which  they  could  get  at;  that  the  feed  on 
the  range  was  poor,  and  that  the  cattle  which 
he  took  up  were  in  a  suffering  condition. 
The  secretary  of  the  Humane  Society  corrob- 
orated the  testimony  of  appellee  as  to  the 
instructions  which  he  had  given  him;  and 
appellee's  testimony  as  to  the  condition  of 
the  range  and  the  water  supply  was  corrob- 
orated by  the  testimony  of  an  agent  of  the 
Humane  Society.  Testimony  was  introduced 
by  appellant  to  the  effect  that  the  usual 
range  of  the  cattle  was  in  good  condition, 
and  that  there  was  an  abundance  of  water 
on  that  range;  appellant's  witnesses  testify- 
ing that,  when  they  last  saw  the  cattle  tak- 
en up  by  appellee,  they  were  some  eight  or 
ten  miles  west  and  north  of  Orchard,  and 
over  the  Weld  county  line;  but,  as  this  testi- 
mony related  to  a  time  some  eight  or  ten 
days  previous  to  the  time  when  the  cattle 
were  taken  up  by  appellee,  appellee's  testi- 
mony as  to  the  points  from  which  the  cattle 
were  taken  up  and  as  to  range  and  water 
conditions  seems  to  be  practically  uncoutro- 
verted.  Testimony  was  also  Introduced  by 
appellant  as  to  certain  alleged  statements  by 
appellee  as  to  how  far  he  had  driven  the  cat- 
tle; all  of  which  were  denied  by  appellee. 
It  seems  to  be  fairly  well  established  by  the 
evidence  that  none  of  the  cattle  taken  up  by 
appellee  were  driven  from  over  the  Weld 
county  line.  Appellant  also  Introduced  tes- 
timony to  the  effect  that,  before  Instigating 
the  prosecution,  he  made  a  full  and  fair 
statement  of  the  facts  as  he  knew  them  to 
the  deputy  district  attorney,  and  proceeded 
upon  his  advice.  This  testimony  will  be  here- 
inafter referred  to.  It  appears  from  the  rec- 
ord that  appellee  was  arrested  by  the  sher- 
iff on  five  or  six  warrants,  sworn  out  by  dif- 
ferent cattlemen,  at  the  same  time  the  pros- 
ecution instigated  by  appellant  was  commenc- 
ed, some  of  whom  appeared  before  the  deputy 
district  attorney  and  made  statements  of  the 
facts  upon  which  such  officer  advised,  and 
upon  which  appellant  relies  as  a  defense  to 
this  action.  It  also  appears  from  the  record 
that  the  examining  magistrate  bound  appellee 
over  to  the  district  court  because  appellee 
failed  to  produce  at  the  preliminary  hearing 
his  certificate  of  appointment  as  agent  of  the 
Humane  Society;  the  magistrate  declining  to 
receive  other  proof  of  such  appointment. 

In  actions  of  this  character  the  burden  of 
proving  lack  of  probable  cause  and  the  exist- 


ence of  malice  is  upon  the  plaintiff.  Where 
there  is  a  conflict  of  the  evidence  bearing  up- 
on the  question  of  probable  cause,  the  ques- 
tion is  one  of  mixed  law  and  fact,  the  fact 
to  be  determined  by  the  Jury,  and  the  law  to 
be  applied  thereto  by  the  court.  Malice  may 
be  inferi-ed  from  want  of  probable  cause,  but 
it  is  not  a  legal  presumption.  The  existence 
of  malice  Is  a  question  to  be  determined  by 
the  Jury.  The  defendant,  for  the  purpose  of 
showing  probable  cause  and  of  repelling  any 
Inference  of  malice  which  might  arise  from 
circumstances  showing  a  want  of  probable 
cause.  Is  permitted  to  show  that,  before  in- 
stigating the  criminal  prosecution,  he  made 
a  full  and  fair  statement  of  the  facta  within 
his  knowledge,  or  which  he  might  have  learn- 
ed by  the  exercise  of  reasonable  diligence,  to 
a  reputable  and  Impartial  attorney,  and  acted 
upon  the  advice  thus  obtained.  It  Is  essen- 
tial that  the  statement  of  facts  be  full  and 
fair,  and  It  rests  upon  the  defendant  to  show 
that  he  made  such  statement  by  proving 
what  facts  were  stated.  The  above  prin- 
ciples are  settled  by  numerous  cases  in  this 
state.  Brown  v.  WlUoughby,  5  Colo.  1;  Mur- 
phy v.  Hobbs,  7  Colo.  541,  5  Pac.  119,  49  Am. 
Rep.  366 ;  Whitehead  v.  Jessup,  2  Colo.  App. 
76,  29  Pac.  916;  Clement  v.  Major,  8  Colo. 
App.  86,  44  Pac.  776;  Brooks  v.  Bradford,  4 
Colo.  App.  410,  36  Pac.  303 ;  Gurley  v.  Tom- 
kins,  17  Colo.  4.37,  30  Pac.  344;  Florence  O. 
&  R.  Co.  V.  Huff,  14  Colo.  App.  281,  59  Pac. 
624;  Van  Meter  v.  Bass  (Colo.)  90  Pac.  637. 
In  Florence  O.  &  R.  Co.  v.  Huff,  14  Colo.  App. 
287,  59  Pac.  626,  It  was  said:  "The  cases 
where  the  opinion  of  counsel,  given  upon  a 
full  and  candid  statement  of  the  facts,  may 
be  shown  as  a  defense  to  an  action  for  mali- 
cious prosecution,  are  those  in  which  the 
facts  disclosed  did  not  constitute  probable 
cause  for  the  prosecution,  and  the  advice  that 
they  did  was  erroneous.  Acting  In  good  faith 
upon  the  mistaken  opinion  of  counsel  will 
not  subject  the  prosecutor  to  liability  to  the 
person  prosecuted.  The  advice  will  shield 
blm  from  Judgment  in  a  suit  for  malicious 
prosecution,  but  he  must  prove  at  the  trial 
that  his  statements  to  the  attorney  embraced 
all  that  he  knew  upon  the  subject,  and  that 
they  were  true.  If,  however,  tlie  facts  dis- 
closed warranted  the  Institution  of  criminal 
proceedings,  those  facts  would  constitute  bis 
defense.  To  supplement  the  proof  of  them 
by  proof  of  the  opinion  of  an  attorney  would 
not  strengthen  his  case  In  the  least.  With- 
out reference  to  what  counsel  may  have  said, 
the  court  would  instruct  the  Jury  that  as  a 
matter  of  law  they  constituted  probable  cause 
for  the  prosecution,  so  that  the  defendant 
would  be  under  no  necessity  of  sheltering 
himself  behind  the  advice.  If  he  established 
the  facts  which  he  communicated,  proof  of 
the  advice  would  be  superfluous.  If  he  did 
not,  it  would  be  worthless."  The  Issues  pre- 
sented by  the  pleadings,  viz.,  want  of  prob- 
able cause  and  malice,  were  properly  submit- 
ted to  the  Jury  under  instructions  which  are 
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nnassailed  by  appellant,  except  one,  which 
will  be  hereinafter  considered.  The  jury  hav- 
ing found  these  issues  against  appellant  upon 
conflicting  evidence,  the  judgment  will  not  be 
disturbed,  unless  prejudicial  error  occurred 
upon  the  trial  or  is  found  in  the  instruction 
alluded  to. 

Counsel  for  appellant  strenuously  insist 
that,  upon  the  undisputed  facts  in  this  case, 
it  was  the  duty  of  the  court  to  have  taken  the 
case  from  the  Jury,  upon  the  theory  that  there 
was  no  fact  known  to  appellant  which  he  did 
not  communicate  to  the  deputy  district  at- 
torney, and  that  In  instituting  the  criminal 
prosecution  he  acted  upon  the  advice  of  such 
officer.  To  maintain  the  defense  of  advice  of 
counsel,  it  is  necessary  tliat  defendant  should 
make  to  counsel,  before  instigating  the  prose- 
cution, a  full,  fair,  and  honest  statement  of 
all  the  facts  within  his  knowledge,  and  such 
facts  as  he  might  have  reasonably  ascertained 
by  the  exercise  of  reasonable  diligence,  and,  if 
there  was  any  fact  within  bis  knowledge 
which  would  have  put  a  reasonably  cautious 
man  uix>n  inquiry,  a  failure  to  make  such  rea- 
sonable investigation  would  charge  him  with 
knowledge  of  such  facts  as  he  might  have  as- 
certained by  such  reasonable  Inquiry.  Ap- 
pellant knew  that  appellee  was  an  officer  of 
the  law — an  agent  of  the  Humane  Society — 
and  knew  that  he  was  claiming  to  act  in  the 
premises  under  the  authority  conferred  upon 
such  officer.  Appellant  is  presumed  to  know 
the  law  governing  such  officers.  It  is  also 
manifest  from  his  testimony  that  he  made  no 
attempt  whatever  to  ascertain  the  facts  from 
any  persons  cognizant  thereof,  except  those 
In  his  employ  or  who  were  interested  with 
him  In  the  prosecution  of  appellee  and  their 
employes.  With  very  little  effort  he  might 
have  learned  facts  which  would  have  con- 
vinced any  reasonable,  cautious,  fair-minded 
man  that  a  criminal  prosecution  could  not 
have  been  maintained  in  this  case,  and  facts 
which.  If  communicated  to  fair  and  Impartial 
counsel,  should  have  led  to  advice  against  a 
prosecution.  The  sheriff,  Mr.  Elliott,  who 
seems  to  have  been  the  prime  mover  in  this 
prosecution,  although  he  was  at  Orchard  when 
he  made  the  arrest,  made  no  inquiry  whatever 
of  those  whom  he  met  there  as  to  the  facts. 
The  deputy  district  attorney,  Mr.  Green,  whose 
duty  it  was  to  investigate  before  advising  the 
criminal  prosecution,  seems  to  have  relied 
largely,  If  not  altogether,  upon  Information 
derived  from  the  sheriff  and  the  others  inter- 
ested in  the  prosecuti<Mi.  The  presumption 
prevails  that  appellee,  as  an  officer  of  the  law, 
was  discharging  his  duty  in  conformity  with 
the  statutes.  Catron  v.  Co.  Commissioners,  18 
Colo.  553,  561,  33  Pac.  51.?.  "Every  reason- 
able Intendment  Is  to  be  made  in  favor  of  the 
acts  of  public  officers,  who  are  sworn  to  per- 
form their  official  duties  correctly,  so  long  as 
they  appear  to  be  acting  in  good  faith,  with 
due  care  and  discretion,  and  within  the  limits 
of  their  conceded  powers."  Smith  v.  Com'rs, 
10  Colo.  17,  21,  13  Pac.  917,  919.    The  undis- 


puted facts  in  this  case  were  of  such  a  nature 
as  would  have  put  a  reasonable  and  cautious 
man  upon  inquiry ;  and,  failing  to  make  such 
inquiry,  appellant  should  be  held  to  a  knowl- 
edge of  such  facts  as  a  reasonable  inquiry 
would  have  disclosed.  1!)  Am.  &  Eng.  Enc. 
Law,  661 ;  K.  &  T.  Coal  Co.  v.  Galloway,  71 
Ark.  351,  360,  74  S.  W.  521,  100  Am.  St.  Kep. 
79.  The  authorities  are  practically  unani- 
mous upon  the  proposition  that,  where  the  de- 
fense of  advice  of  counsel  is  relied  on,  it  is 
absolutely  essential  that  the  defendant  dis- 
close by  his  testimony  the  facts  which  he  com- 
municated to  counsel,  so  that  the  jury  may 
determine  whether  or  not  the  defendant  made 
a  full,  fair,  and  honest  statement  to  counsel. 
The  abstract  of  record  prepared  by  counsel 
for  appellant  in  this  case  is  so  deficient  in 
many  respects  that  we  go  to  the  transcript 
upon  this  point,  that  no  injustice  may  be  done 
appellant.  After  testifying  that  he,  with 
others,  went  to  the  district  attorney's  office, 
the  following  appears  in  the  transcript:  "Q. 
I  am  asking  who  was  present  at  the  district 
attorney's  office.  A.  When  we  went  there, 
there  was  myself,  Andy  McMillan,  and  I 
think  Chuck  Pearson  and  Mr.  Laustellet.  Q. 
Was  Bruce  Eaton  there?  A.  Not  to  my  recol- 
lection. Q.  Who  did  the  talking  beside  the 
district  attorney?  A.  Mr.  Elliott  done  part  of 
it,  Mr.  McAIIllan  done  some  of  it,  and  I 
think  we  all  talked  some.  Q.  What  was  said 
there  by  the  others  to  Inform  Mr.  Green  as 
to  what  had  taken  place?  What  did  they  in- 
form him?  A.  They  informed  him  that  these 
cattle  had  been  driven  out  of  Weld  county — a 
big  portion  of  them.  Q.  What  was  said  about 
water  and  feed  there?  A.  They  said  water 
and  feed  was  plenty ;  that  is,  for  the  time  of 
year.  Q.  I  am  not  asking  of  your  personal 
knowledge,  but  what  was  said?  A.  That  is 
what  they  said  about  it.  Q.  Was  it  stated 
to  Mr.  Green  under  what  claim  of  right  Bur- 
dette  had  taken  them?  A.  Yes,  sir.  Q.  What 
was  said  about  that?  A.  It  was  said  we  un- 
derstood he  was  a  himiane  ageut.  I  think  we 
all  understood  it  In  that  line."  It  will  be 
noticed  that  there  Is  not  a  single  word  in  the 
above  testimony  as  to  any  statement  of  facts 
made  by  appellant  to  the  deputy  district  at- 
torney. It  will  also  be  noticed  that  the  state- 
ments made  to  the  deputy  district  attorney 
were  to  the  effect  that  the  cattle  had  been 
driven  from  Weld  county,  and  that  there  was 
plenty  of  feed  and  water  there.  The  slight- 
est Inquli-y  upon  the  part  of  appellant  of 
those  who  knew  the  facts  with  reference  to  the 
points  from  which  the  cattle  had  been  driven 
and  the  conditions  as  to  feed  and  water  at  the 
place  where  the  cattle  were  taken  up  by 
appellee  would  have  revealed  the  fact  that 
the  cattle  were  not  driven  from  Weld  county, 
and  that  the  cattle  at  the  time  they  were  taken 
up  were  suffering  from  a  want  of  feed  and 
water. 

Upon  the  theory  that  statements  made  to 
the  deputy  district  attorney  by  others,  In  the 
presence  of  appellant,  at  the  time  he  consulted 
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tbat  officer,  may  be  considered  as  statements 
made  by  him,  we  here  quote  from  tbe  abstract 
of  record.  The  sherlBf,  Mr.  Elliott,  after  hav- 
ing testified  to  what  he  had  told  appellant  pre- 
vious to  going  to  the  district  attorney's  office, 
testified:  "This  I  told  Mr.  Wyatt,  and  ad- 
vised him  to  see  the  district  attorney  in  re- 
gard to  it  Mr.  D.  C.  Wyatt,  Mr.  Bruce 
Eaton,  Mr.  Andrew  McMillan,  and  I  went  to 
the  district  attorney's  office — Mr.  Franklin  J. 
Green — whom  I  told  in  their  presence  fully 
what  I  heard  in  regard  to  the  cattle,  and  I 
asked  him  If  there  was  not  some  way  to  stop 
It,  telling  him  who  had  driven  them,  to  wit, 
the  humane  agent  of  Ft.  Morgan,  and  telling 
him  that  I  was  informed  that  they  needed  no 
care,  so  far  as  I  could  find  out,  and  when  we 
went  to  his  office  Wyatt  was  present.  I  know 
District  Attorney  Green  wanted  to  stop  them 
from  running  the  cattle  oft."  Upon  this  point 
the  district  attorney  testified:  "Q.  Now,  Mr. 
Green,  I  will  ask  you  this  question:  Were 
any  statements  made  by  Mr.  Wyatt  to  you 
that  you  recollect?  A.  There  were  statements 
that  be  made  to  me  as  to  what  he  had  heard. 
Q.  What  were  those  statements?  A.  In  a 
general  way,  he  told  me  that  he  had  been  in- 
formed tbat  Burdette  was  a  member  of  the 
Humane  Society,  or  agent,  and  in  a  general 
way  that  his  cattle,  with  others,  had  been 
driven  cXt  tbe  range  down  Into  Morgan  county, 
together  with  tbe  fact  tbat  at  tbat  time  he 
was  informed  they  had  sufficient  food  and 
water."  The  above  is  all  the  testimony  to 
be  found  In  tbe  record  to  show  what  state- 
ment of  facts  was  made  to  the  deputy  district 
attorney  by  appellant,  or  any  one  in  bis  pres- 
ence, at  the  time  be  sought  the  advice  of  tbat 
officer.  In  our  Judgment  It  Is  not  sufficient 
to  comply  with  the  rule  above  stated.  General 
statements,  or  statements  "in  a  general  way," 
do  not  place  before  the  Jury  the  facts  upon 
which  alone  they  can  determine  this  Issue.  It 
appears  from  the  testimony  of  appellant  and 
his  witnesses  that  March  19th  or  20th  appel- 
lant sent  an  employ^  of  his  to  Orchard  wltb 
Instructions  to  take  his  cattle  and  put  them  on 
the  range,  and  say  to  appellee  tbat  he  would 
pay  the  expense  bill ;  that  previous  to  filing 
the  criminal  complaint  he  paid  the  expense 
bill  by  check  to  appellee.  Appellee  testified 
that  on  March  18th  he  notified  appellant  by 
telephone  that  he  would  take  up  the  cattle. 
Appellant,  upon  redirect  examination,  was 
asked:  "Q.  Did  you  ever  talk  with  this  man 
Burdette  over  the  phone?  A.  No,  sir.  •  »  • 
I  will  take  tbat  back.  Later  on  I  think  I  did 
talk  with  him  over  the  phone." 

Circumstances  corroborate  the  evidence  of 
appellee  to  the  effect  that  be  telephoned  ap- 
pellant on  the  IStb.  Appellant  did  not  com- 
municate to  the  deputy  district  attorney 
these  communications  and  transactions  be- 
tween himself  and  the  party  whom  he  was 
seeking  to  prosecute.  They  were  material 
and  important  and  should  have  been  com- 


municated, and  were  tbe  only  facts  within 
tbe  personal  knowledge  of  appellant.  The 
testimony  discloses  that  there  was  consider- 
able feeling  on  the  part  of  the  sheriff  and 
some  of  the  witnesses  who  testified  for  ap- 
pellant, and  upon  whose  statements  be  relied 
before  he  consulted  tbe  district  attorney, 
against  the  Humane  Society  and  its  agents, 
that  several  unsuccessful  prosecutions  against 
such  agents  had  been  conducted  by  the  dep- 
uty district  attorney  prior  to  the  time  of  this 
prosecution,  and  appellant  must  have  known 
of  this  state  of  feeling  from  conversations 
which  be  had  with  the  sheriff  and  tbe  depu- 
ty district  attorney,  which  knowledge  should 
have  prompted  him,  as  a  man  of  ordinary 
caution,  to  thoroughly  investigate  the  facts, 
and  communicate  all  tbe  facts  which  be 
knew  to  the  deputy  district  attorney  before 
he  entered  upon  tbe  prosecution. 

Under  the  circumstances  of  this  case,  ap- 
pellant's failure  to  make  such  reasonable 
investigation  as  would  have  led  him  to 
knowledge  of  the  true  state  of  facts  tn  this 
case,  be  having  knowledge  of  facts  which 
would  have  put  him  upon  Inquiry,  his  failure 
to  place  before  the  Jury  all  the  facts  which 
constituted  tbe  statement  made  by  him  to 
the  district  attorney,  upon  whose  advice  he 
acted  in  the  matter,  and  bis  concealment 
from  the  deputy  district  attorney  of  material 
and  Important  facts  known  to  him,  in  our 
opinion  destroy  his  defense,  based  upon  the 
doctrine  of  advice  of  counsel.  In  any  event, 
this  defense  was  submitted  to  the  Jury  upon 
proper  Instructions,  and  must  have  been 
found  by  them  against  tbe  appellant  upon  the 
testimony  submitted,  which  finding  of  the 
Jury  we  cannot  disturb. 

Counsel  for  appellant  complaint  of  instruc- 
tion No.  17,  upon  the  ground  that  there  was 
no  question  raised  in  tbe  evidence  as  to  the 
character  and  honesty  of  the  deputy  district 
attorney  upon  whose  advice  appellant  acted. 
Under  the  facts  disclosed  by  the  evidence  in 
this  case,  this  instruction,  when  considered 
with  other  Instructions  upon  the  question 
of  advice  of  counsel,  could  not  have  misled 
the  Jury  to  the  prejudice  of  appellant.  The 
instructions  requested  by  appellant  and  re- 
fused were  fully  covered  by  the  instructions 
given,  which,  considered  as  a  whole,  com- 
pletely covered  the  law  of  the  case  and  were 
eminently  fair  to  appellant,  which  is  shovm 
by  the  fact  that  of  23  instructions  given  3 
were  excepted  to  and  only  2  discussed  in  ap- 
pellant's brief. 

We  have  examined  with  care  all  assign* 
ments  of  error  discussed  bj  appellant's  coun- 
sel, and  fail  to  find  error  in  the  rulings  of  the 
court  which  would  warrant  a  reversal  of 
the  Judgment;  wherefore  the  Judgment  wUl 
be  affirmed. 

Affirmed. 

STEELE,  C.  J.,  and  HELM,  J.,  concur. 
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LINES  V.  DIGGES. 
(Supreme  Court  of  Colorado.     April  6,  1908.) 

3.  Taxatiok— Tax    Sales— Deeds  — Descrip- 
tion   OF    l^ROPEBTY— STATUTOBY   PROVISIONS 

— CONSTBUCriON. 

Mills'  Ann.  St.  §  3893,  provides  that  the 
county  treasurer  shall  keep  a  record  of  tax  sales 
in  which  shall  be  entered  a  description  of  each 
tract  of  land  or  town  lot  sold,  etc.  Section 
3804  provides  that  the  person  who  offers  to  pay 
the  amount  due  on  any  parcel  of  land  for  the 
smallest  portion  of  the  same  shall  be  considered 
the  highest  bidder.  Section  3897  provides  that 
the  county  treasurer  shall  execute  to  the  pur- 
cha.ser  of  any  real  property  sold  for  taxes  a 
certificate  of  purchase,  describinR  the  property 
on  which  the  taxes  and  costs  were  paid  by  the 
purchaser,  and  also  stating  how  much  and  what 
part  of  such  tract  was  sold.  Section  3901  pre- 
ecribes  the  form  of  the  tax  deed,  and  requires 
that  the  sale  clause  of  the  deed  contain  a  de- 
scription of  the  property  sold.  Held,  that  the 
sections  of  the  statute  preceding  section  3001 
show  that  competitive  bidding  as  nsually  under- 
stood was  not  to  prevail,  but  that  he  who  offer- 
ed to  pa.v  the  taxes  due  in  return  for  the  small- 
est portion  of  the  property  should  be  successful, 
so  that,  under  the  rule  that  every  section,  clause, 
and  word  of  a  statute  must  be  considered  to 
reach  the  legislative  intent,  the  insertion  in  the 
tax  deed  of  a  description  of  the  property  sold 
as  required  by  section  3901  was  not  a  mere 
matter  of  form,  but  its  omission  was  a  fatal 
defect,  and  hence,  though  the  first  clause  of  the 
tax  deed  described  the  property  taxed,  a  descrip- 
tion in  the  sale  clause  of  the  property  sold  mere- 
ly as  "'the  said  property  •  •  »  which  was 
the  least  quantity  bid  for"  was  insufficient,  as 
it  did  not  show  what  amount  of  property  was 
sold. 
2.  Same— PARTictrLABiTY  Required. 

Though  Mills'  Ann.  St.  i  1001,  prescribing 
the  form  of  tax  deeds,  requires  two  descriptions 
of  the  property,  one  of  the  property  assessed, 
and  the  other  of  the  property  sold,  the  second 
description  need  not  be  of  the  same  particular- 
ity as  the  first,  but  any  apt  words  which  clear- 
ly indicate  the  property  bid  for  and  sold  ar« 
sufficient,  and  hence,  where  the  entire  property 
assessed  is  sold  the  use  of  the  words  "said  prop- 
erty." "the  property  above  described,"  or  "the 
whole  of  said  property,"  is  a  sufficient  compli- 
ance with  the  statute,  being  a  description  of  the 
property  bid  for  and  sold  by  reference  to  the 
property  described  as  taxed. 

[Ed.  Note.— For  cases  in  point,  see  Gent.  Dig. 
vol.  45,  Taxation,  $S  1519-1522.] 

8.  Same. 

Where  no  state  of  facts  can  exist  which 
will  relieve  a  prospective  purchaser  of  laud  sold 
for  taxes  from  bidding  for  the  least  quantity  of 
the  property  which  he  would  talie  and  pay  the 
amount  of  taxes  and  costs  due,  upon  which  bid 
the  ^rtion  of  the  property  bid  for  would  be  sold 
to  him,  it  was  just  as  essential  to  state  in  the 
deed  to  him,  as  required  by  the  statute,  a  de- 
scription of  the  property  sold,  even  though  the 
proj>erty  taxed  was  descrit>ed  therein,  as  it  was 
to  recite  that  the  property  was  subject  to  tax- 
ation, and  hence  the  rule  that  where  a  recital  is 
necessary  only  under  a  particular  state  of  facts, 
and  that  state  of  facts  does  not  exist,  the  omis- 
sion of  the  recital  does  not  affect  its  validity, 
does  not  apply  so  as  to  validate  a  deed  not  con- 
taining a  description  of  the  property  sold. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
Tol.  45,  TaxaUon,  §§  1519-1522.) 

4.  Appeai,  —  Reuandino  Cattbb  —  Rioht  or 
Plaintiff  —  Allow ANCK  to  Defendant— 
Off-Sets. 

Where,  in  ejectment  against  a  person  in 
possession  claiming  under  a  tax  deed,  the  trial 
court  rendered  judgment  for  plaintiff  by  order- 


ing him  to  pay  to  the  clerk  of  court  (or  defend- 
ant's use  the  taxes  paid  by  defendant  and  in- 
terest thereon,  plaintiff  on  appeal  by  defendant 
was  not  entitled  to  have  the  cause  remanded  for 
further  proceeding  to  enable  him  to  set  off  against 
the  amount  so  allowed  to  defendant  the  rents 
and  profits  which  accrued  pending  the  appeal. 

Appeal  from  District  Court,  Montrose  Coun- 
ty ;  Theron  Stevens,  Judge. 

Action  by  Jennie  Digges  against  Rosa  B. 
I/ines.  From  a  Judis:ment  for  plaintiff,  de- 
fendant appeals.    Affirmed. 

Ross  &  Brown  and  T.  J.  Black,  for  appel- 
lant. John  Gray  and  John  T.  Mall,  for  ai>- 
pellee. 

MAXWEXLi,  J.  This  is  an  action  in  eject- 
ment to  recover  possession  of  160  acres  of 
laud  in  Montrose  comity.  Appellant  was  de- 
fendant below.  Plaintiff  proved  title  In  fee, 
without  objection.  Appellant,  to  show  ber 
title,  offered  in  evidence  a  tax  deed,  which 
was  objected  to  upon  the  ground,  inter  alia, 
tlkat  It  was  void  upon  its  face.  The  court 
sustained  the  objection,  and,  no  further  evi- 
dence being  offered  upon  behalf  of  appellant, 
rendered  judgment  for  appellee.  The  only 
question  presented  is  the  validity  of  the  tax 
deed. 

The  defect  complained  of  is  in  the  recital 
of  the  sale  clause  In  the  deed  offered,  which 
is  as  follows :  "And,  whereas,  at  the  time 
and  place  aforesaid  C.  H.  Rogers  of  the 
county  of  Montrose  and  state  of  Colorado, 
having  offered  to  pay  the  sum  of  thirteen 
dollars  and  fifteen  cents,  t>eing  the  whole 
amount  of  taxes,  interest  and  costs  then  due 
and  remaining  unpaid  on  said  property,  for 
the  year  1898  which  was  the  least  quantity 
bid  for,  and  payment  of  said  sum  having  been 
made  by  him  to  the  said  treasurer,  the  said 
property  was  stricken  off  to  him  at  that 
price."  Section  3901,  Mills'  Ann.  St.,  provides 
that  this  clause  of  tax  deeds  shall  be  sub- 
stantially in  the  following  form:  "And 
whereas,  at  the  time  and  place  aforesaid, 
A B ,  of  the  county  of  '— , 


of 


— ,  iiaving  offered  to  pay 
dollars  and cents. 


and  — 
the  sum  of 
being  the  whole  amount  of  taxes.  Interest 
and  costs  then  due  and  remaining  unpaid  on 
said  property,  for  [here  follows  the  descrip- 
tion of  the  property  sold]  which  was  the 
least  quantity  bid  for,  and  payment  of  said 
sum  having  been  made  by  tiLm  to  the  said 
treasurer,  the  said  property  was  stricken  off 
to  him  at  that  price."  Appellant  contends: 
That  the  words  and  figures,  "ttie  year  1898," 
inserted  In  the  deed  between  the  word  "for" 
and  the  words,  "which  was  the  least  quan- 
tity bid  for,"  are  surplusage  and  should  be 
disregarded,  and,  treating  them  as  surplus- 
age, the  deed  would  read:  "Being  the  whole 
amount  of  taxes,  interest  and  costs  then  due 
and  remaining  unpaid  on  said  property, 
which  was  the  least  quantity  bid  for."  That 
it  was  not  the  intention  of  the  Legislature  in 
prescribing  the  form  for  a  tax  deed  that  the 
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property  shonid  be  described  twice.  That  the 
well-known  rules  of  grammatical  construction 
applied  to  this  deed  make  It  perfectly  plain 
that  the  words,  "said  property,"  occurring 
Just  before  the  phrase,  "which  was  the  least 
quantity  bid  for,"  refer  baclt  to  the  descrip- 
tion of  the  property  taxed  contained  in  the 
first  clause  of  the  deed.  That  this  construc- 
tion makes  it  apparent  that  the  deed  clearly 
states,  by  reference,  that  "the  least  quantity 
bid  for"  was  the  entire  property  taxed.  That 
the  words,  "the  real  property  hereinbefore 
described,"  in  the  granting  clause  of  the  deed 
by  the  same  process,  refer  to  the  entire  prop- 
erty taxed,  and  the  omission  of  a  description 
of  the  property  bid  for  from  the  space  provid- 
ed for  that  purpose  in  the  deed  does  not  ren- 
der it  void  under  the  rule  of  liberal  con- 
struction applied  by  this  court  to  tax  deeds 
in  Waddlngham  v.  Dickson,  17  Colo.  223,  29 
Pac.  177 ;  Barnett  v.  Jaynes,  26  Colo.  279,  57 
Pac.  703;  and  Bertha  Gold  M.  &  M.  Co.  v. 
Burr,  31  Colo.  264,  73  Pac.  36. 

Appellee  admits  that  the  rule  is  that  a  sub- 
stantial compliance  with  the  form  of  tax 
deed  prescribed  by  the  statute  is  all  that  is 
required;  but  that  two  descriptions  of  the 
property  In  the  tax  deed  are  absolutely  es- 
sential to  its  validity — one,  the  description  of 
the  property  taxed,  and  the  other  the  prop- 
erty bid  for  and  sold  to  the  purchaser — and 
that  the  omission  of  the  latter  is  fatal  to  the 
deed,  for  the  reason  that  it  Is  only  property 
bid  for,  sold,  and  struck  off  to  the  bidder 
which  can  be  conveyed  by  a  tax  deed ;  and 
that  the  omission  of  the  latter  description 
renders  the  granting  clause  of  the  deed  In- 
effectual, as  the  words  therein,  "the  real 
property  last  hereinbefore  described,"  refer 
to  and  are  predicated  upon  nothing  In  the 
deed,  and  cites  In  support  of  this  contention 
McDonough  V.  Merten,  53  Kan.  120,  35  Pac. 
1117;  Hale  v.  Sweet,  7  Kan.  App.  409,  53 
Pac.  279.  An  examination  of  the  sections  of 
the  statute  preceding  section  3901  will  aid  In 
arriving  at  a  solution  of  the  question  present- 
ed. Section  3893,  Mills'  Ann.  St.,  provides 
that  the  county  treasurer  shall  keep  a  record 
of  tax  sales  in  which  shall  be  entered,  inter 
alia:  "Third.  The  description  of  each  tract 
of  land  or  town  lot  sold.  Fourth.  The  name 
of  the  purchaser.  Fifth.  The  total  amount  of 
taxes.  Interest,  penalties  and  costs  at  time  of 
sale."  Section  3894  provides:  "The  person 
who  offers  to  pay  the  amount  due  on  any 
parcel  of  lands  for  the  smallest  portion  of 
the  same,  shall  be  considered  the  highest 
bidder" — and  then  provides  how  the  portion 
sold  shall  be  set  off.  Section  3897  provides 
that  the  county  treasurer  shall  make  out, 
sign,  and  deliver  to  the  purchaser  of  any  real 
property  sold  for  the  nonpayment  of  taxes  a 
certificate  of  purchase  describing  the  prop- 
erty on  which  the  taxes  and  costs  were  paid 
by  the  purchaser  as  the  same  was  described 
in  the  book  of  tax  sales;  also  stating  how 
much  and  what  part  of  such  tract  or  lot  was 
sold,  and  prescribing  the  form  of  certificate 


to  be  Issued  to  the  purchaser.  One  clause  of 
which  certificate  Is  headed :  "Description  of 
Part  Sold."  From  the  sections  of  the  stat- 
ute preceding  the  section  which  prescribes 
the  form  of  the  deed,  It  is  dear  that  the  Leg- 
islature Intended  that  competitive  bidding,  as 
it  Is  usually  understood,  where  the  one  who 
bids  the  highest  sum  takes  the  property,, 
should  not  prevail  at  tax  sales,  but  that  he 
who  offers  to  pay  the  taxes,  etc.,  for  the- 
smallest  portion  of  the  property  should  be- 
the  successful  bidder,  and  that  a  permanent 
record  of  the  property  sold,  "which  was  the 
least  quantity  bid  for,"  should  be  kept,  and  a 
certificate  of  the  portion  sold  should  be  is- 
sued to  the  purchaser.  Counsel  for  appellant. 
In  their  effort  to  arrive  at  the  Intention  of 
the  Legislature  in  prescribing  the  form  of 
the  tax  deed,  make  no  reference  to  the  fore- 
going sections  of  the  statute,  and  ignore  en- 
tirely the  phrase  in  the  prescribed  form  of 
deed  Included  within  the  brackets,  viz. : 
"Here  follows  a  description  of  the  property 
sold." 

It  Is  a  familiar  rule  of  statutory  constrne- 
tlon  that  every  section,  every  clause,  and  every 
word  must  be  considered  in  attempting  to  ar- 
rive at  the  Intention  of  the  lawmakers.  Ap- 
plying this  rule,  we  cannot  say  that  the  Legis- 
lature intended  that  the  insertion  of  the  de- 
scription of  the  property  sold  in  the  tax  deed 
should  be  considered  a  mere  matter  of  form. 
On  the  contrary,  we  believe  that  such  descrip- 
tion Is  of  the  essence  and  substance  of  the 
deed,  and  its  omission  a  fatal  defect.  In  Mc- 
Donough v.  Merten,  53  Kan.  120,  35  Pac. 
1117,  the  identical  question  here  presented 
was  ruled  under  a  statute  identical  with  sec- 
tion 3901,  Mills'  Ann.  St.,  upon  the  point  here 
under  consideration.  Chief  Justice  Horton, 
writing  the  opinion  of  the  court,  said:  "The 
county  clerk  has  failed  to  include  in  the  tax 
deed  a  description  of  the  property,  or  any 
property,  bid  for  at  the  sale.  The  words  iu 
the  deed,  'which  was  the  least  quantity  bid 
for,'  on  account  of  this  omission,  do  not  re- 
fer to  any  property,  and  it  cannot  be  as- 
certained from  the  deed  what  amount  of  the 
property  was  sold  to  pay  the  taxes  of  1872. 
This  fatal  omission  is  not  supplied  In  the 
granting  clause  of  the  deed,  because  there  is 
no  description  therein  of  the  property  sold 
at  the  tax  sale  or  conveyed  In  that  clause. 

•  •  •  The  Legislature  Intended  that  at 
least  two  descriptions  should  be  Included  in 
every  tax  deed:  First,  a  description  of  the 
property  assessed,  taxed,  and  offered  for  sale ; 
and,  following  that,  a  second  description, 
showing  the  least  quantity  bid  for.  It  was 
the  intenticm  of  the  lawmakers  that  the  grant- 
ing clause  of  the  deed  should  refer  to  and 
convey  the  property  actually  bid  for  at  the 
sale.  The  property  actually  bid  for  being 
omitted,  the  granting  clause  refers  to  nothing. 

•  *  »  It  [the  deed]  should  show  that  the 
provisions  of  the  law  have  been  substantially 
followed,  and  if  there  is  any  fatal  omission 
which  ought  to  have  been  embraced  in  the 
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deed  under  the  provisions  of  the  statute,  the 
courts  cannot  supply  or  care  such  fatal  de- 
fects. The  tax  deed,  on  account  of  the  omlB- 
sion  of  the  property  bid  tot  at  the  sale,  did 
not  vest  In  the  grantee  thereof  an  absolute  es- 
tate in  fee."  This  case  was  followed  In  Hale 
T.  Sweet,  7  Kan.  App.  409,  53  Pac.  279.  While 
we  believe  that  the  Le^slatnre  intended  that 
a  tax  deed  should  include  two  descriptions, 
the  first  a  description  of  the  property  as- 
sessed, taxed  and  offered  for  sale,  and  the 
second  the  property  bid  for  and  sold,  it  does 
not  follow  that  the  second  description  should 
be  of  the  same  particularity  as  the  first,  but 
any  apt  words  which  clearly  indicate  the 
property  bid  for  and  sold  will  be  sufficient; 
and,  where  the  entire  property  assessed,  taxed, 
and  sold  Is  bid  for  and  sold,  the  use  of  the 
words,  "said  property,"  "the  property  above 
described,"  or  "the  whole  of  said  property," 
will  be  a  sufficient  compliance  with  the  stat- 
ute, being  a  description  of  the  property  bid 
for  and  sold  by  reference  to  the  property  de- 
scribed in  the  first  clause  of  the  deed.  Gib- 
son v.  Hammerburg,  72  Kan.  363,  83  Pac.  23 ; 
Robertson  v.  Lombard  Co.,  73  Kan.  779,  85 
Pac.  528.  Counsel  are  mistaken  when  they 
eliaracterlze  the  opinion  of  Chief  Justice  Hor- 
tMi  In  McDonough  v.  Merten  as  dictum,  as 
the  opinion  was  upon  the  only  question  In- 
volved in  the  case.  Counsel  for  appellant  In- 
sist that  the  rule  applied  in  the  Kansas  case 
is  Inapplicable  In  this  court,  under  the  doc- 
trine announced  In  Bamett  v.  Jaynes,  26  Colo. 
279.  57  Pac.  703,  as  follows:  "But  we  think  It 
Is  also  true  that  where  a  recital  Is  necessary 
only  under  a  particular  state  of  facts,  and 
that  state  of  facts  does  not  exist,  the  omission 
of  the  recital  does  not  affect  its  validity." 
There  the  court  had  nnder  consideration  the 
question  of  the  effect  of  a  failure  to  recite  in 
a  tax  deed  the  amount  of  subsequent  taxes 
paid  by  the  purchaser  or  his  assl^ee,  and  con- 
cluded that.  Inasmuch  as  no  obligation  rested 
upon  the  purchaser  to  pay  subsequent  taxes. 
In  case  he  does  not  do  so,  there  was  no  neces- 
sity for  the  recital  of  the  deed ;  and,  nnder 
such  a  state  of  facts,  the  above  principle  was 
announced.  Here  no  state  of  facts  could  ex- 
ist which  would  relieve  the  prospective  pur^ 
chaser  from  bidding  for  the  least  quantity  of 
property  he  would  take  and  pay  the  amount 
of  taxes,  interest,  penalty,  and  costs  due,  up- 
on which  bid  the  portion  of  the  property  bid 
for  wonld  be  stricken  off  and  sold  to  him. 
And  it  seems  to  us  that  it  is  just  as  essential 
to  state  In  the  deed,  in  its  prescribed  place,  a 
description  of  the  property  sold,  by  reference 
or  otherwise,  as  it  is  to  recite  that  the  prop- 
erty was  subject  to  taxation. 

The  other  authorities  cited  by  appellant  arc 
readily  distinguishable  from  the  case  at  bar, 
and  for  this  reason  are  not  In  point. 

The  decree  below  ordered  plaintiff  to  pay 
to  the  clerk  of  the  court,  for  the  use  of  de- 
fendant, taxes  paid  by  defendant  and  inter- 
est thereon  within  6()  days.  We  are  asked 
by  counsel  for  a^ellee  to  remand  the  case  for 


such  further  proceedings  as  will  enable  appel- 
lee to  set  off  against  this  amount  the  rents 
and  profits  which  have  accrued  pending  this 
appeal.  We  know  of  no  authority  for  such 
action,  and  counsel  have  cited  none. 

For  the  reasons  cited  above,  the  judgment 
will  be  affirmed,  and  it  is  so  ordered. 

Affirmed. 

STEELB,  C.  J.,  and  HELM,  J.,  concur. 


DENVER  &  S.  F.  RY.  CO.  et  al.  v.  HANNE- 
GAN et  al. 
(Supreme  Court  of  Colorado.     April  G,  1908.) 

1.  Dedicatio:{ — Stbeet— Effbct  ow  Fee. 

On  the  dedication  of  land  as  a  street  the 
fee  vested  in  the  city  in  trust  for  the  pul)lic  use. 
fEd.  Note. — For  casPs  in  point,  see  Cent.  Dig. 
vol.  15,  Dedication,  fg  96.  97.] 

2.  Municipal   Corporations  —  Streets— Use 

FOB   KAILWAT   POBPOSES— MUNICIPAI,   POW- 
ER. 

City  authorities  could  authorize  the  oc- 
cupancy and  use  of  a  street  for  railway  pur- 
po8e«,  though  that  is  a  servitude  not  strictly 
within  the  ordinary  use  of  the  street. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  36,  Municipal  Corporations,  §§  175,  1432.] 

3.  Street  Railroads  —  Use  of  Streets  —  In- 
convenience TO  General  Public— Avoid- 
ance OF  Claim. 

Where  city  authorities  authorized  the  oc- 
cupancy of  a  street  for  railway  purposes,  the 
city  may  not  claim  damages  through  the  result- 
ing inconvenience  to  the  general  public,  and 
DO  one  may,  so  long  as  the  company  or  its  suc- 
cessor limits  such  occupancy  and  use  to  legiti- 
mate railway  purposes,  and  in  accordance  with 
the  ordinance  granting  the  use,  sue  upon  the 
ground  that  such  occupancy  and  use  constitute 
a  nuisance. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  44,  Street  Railroads,  f  64.] 

4.  Eminent  Domain— Rights  of  Abuttino 
Lot  Owners. 

On  a  city  authorizing  the  use  of  a  street 
for  railway  purposes,  abutting  property  owners 
are  only  entitled  to  recover  for  injuries  suffered 
by  them  as  such,  and  not  for  such  annoyance 
or  inconvenience  as  is  common  to  the  general 
public ;  they  being  entitled  to  indemnity  for 
permanent  interference  with  ingress  to,  or  egress 
from,  their  lots,  and  for  loss  in  the  value  there- 
of, or  otherwise,  and  the  measure  of  their  com- 
pensation l>ping  the  actual  diminution  in  market 
value  of  their  premises  for  uses  to  which  they 
might  rea.sonably  be  put,  caused  by  the  operation 
of  the  railroad  through  the  street. 

[Ed.  ^ote. — For  cases  in  point,  see  Cent.  Dig. 
vol.  18,  Eminent  Domain,  {§  304-311,  348.] 

6.  Same— Time  for  Suing. 

The  right  of  an  abutting  property  owner  to 
sue  for  damages  caused  by  the  use  of  a  street 
for  railway  purposes  may  he  lost  by  a  delay, 
or  be  barred  by  limitations ;  limitations  run- 
ning from  the  tirst  occupancy  of  the  street  for 
such  purpose. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  18,  Eminent  I>)main,  §S  78.'5-788.] 

6.  Railroads— LiABir.iTT  of  Purciiaseb  fob 
Vendor's  DebtSj  Etc 

A  sale  of  a  railroad  not  appearing  to  have 
been  made  upon  Inadequate  consideration,  or  to 
have  been  characterized  by  Imd  faith,  the  pur- 
chaser takes  it  without  liability  for  the  vendor's 
unsecured  debts,  or  unaswerted  and  undetermined 
obligations  growing   out   of   alleged   trespasses. 
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and  hence  is  not  liable  for  damages  to  abutting 
property  owners  caused  by  tlie  construction  of 
tlie  road  in  a  street,  where  it  liad  no  Imowl- 
edge  of,  and  no  reason  to  8usi>ect  the  existence 
of,  such  claim. 

7.  E21IINENT  Domain— Streets— Use  fob  RAiir 

WAY   PUBPOSES. 

An  increase  in  traffic  over  railway  tracks 
in  a  street  is  fairly  within  the  original  servi- 
tude. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  18,  Eminent  Domain,  §f  304-311.] 

8.  Railboaos  —  Sales— Liabilities  of  Pub- 

CHASEB. 

Owners  of  property  abutting  on  a  street 
used  for  railway  purposes  may  not  recover 
against  the  purchaser  and  the  lessee  of  a  railroad 
on  account  of  such  use,  where  it  does  not  ap- 
pear that  after  the  purchase  the  street  was 
subjected  to  any  other  or  different  servitude,  or 
that  the  property  owner  suffered  any  added  in- 
jury l)ecause  of  an  unreasonable,  improper,  or 
wrongful  use  of  the  track. 

Appeal  from  District  Court,  Arapahoe 
County;  F.  T.  Johnson,  Judge. 

Action  by  Mamie  Hannegan  and  others 
against  the  Denver  &  Santa  F6  Railway 
Company  and  another.  From  a  judgment  for 
plaintiffs,  defendants  appeal.    Reversed. 

In  1880  plaintiffs  were  the  owners  of  two 
lots  abutting  on  Clark  street  and  Fifth  ave- 
nue, in  Sumner's  addition  to  the  city  of  Den- 
ver. In  1881  the  city  council  adopted  an 
ordinance  granting  to  the  Denver  Circle  Rail- 
road Company  a  right  to  occupy  and  use 
Clark  street  for  the  purpose  of  constructing 
its  line  and  operating  Its  trains  through  the 
same.  The  Circle  Company  at  once  built  its 
line,  and  from  1882  to  1887  operated  its 
trains  through  and  along  said  street.  In  the 
latter  year  appellant  the  Denver  &  Santa  F6 
Railway  Company  bought  all  of  the  property, 
franchises,  etc.,  belonging  to  the  Circle  Com- 
pany. At  or  about  the  same  time  the  Den- 
ver &  Santa  F6  Company  executed  a  99-year 
lease  of  this  property  to  appellant  the  Atchi- 
son, Topeka  &  Santa  P6  Railroad  Company. 
The  latter  company  at  once  took  possession 
and  operated  the  line  of  railway  through  said 
street  until  the  present  suit  was  begun,  to 
wit,  September  22,  1888.  For  some  reasou 
the  cause  was  not  brought  on  for  trial  until 
October  22,  1903.  A  jury  being  waived,  the 
trial  was  had  to  the  court,  who  upon  hearing 
the  testimony  entered  judgment  in  favor  of 
appellees,  who  were  plaintiffs  below,  for  the 
sum  of  $500.  To  reverse  that  judgment  the 
present  appeal  was  taken.  It  was  stipulated 
that  the  fee  to  the  lots  In  question  was  in 
plaintiffs  prior  to  the  occupancy  of  Clark 
street  by  the  Circle  Company,  and  that  It 
continued  and  remained  in  plaintiffs  down  to 
the  date  of  trial.  It  also  appeared  in  evi- 
dence that  the  line  originally  constructed  by 
the  Circle  Company  was  narrow  gauge ;  that 
subsequent  to  the  purchase  and  leasing  by 
defendants  a  change  thereof  to  standard 
gauge  by  the  laying  of  a  third  rail  was  con- 
sidered; that  the  laying  of  such  rail  was 
never  completed,  and  standard  gauge  trains 
were  never  operated  through  Clark  street; 


and  that  some  time  after  the  commencement 
of  the  action  the  rails  and  ties  laid  by  the 
Circle  Company  were  removed,  and  the  oc- 
cupancy and  use  of  Clark  street  were  entirely 
abandoned.  The  injuries  suffered  by  appel- 
lees consisted  of  annoyance  and  inconvenience 
through  the  occupancy  and  use  of  the  street 
for  narrow  gauge  railway  purposes.  No  evi- 
dence was  offered  showing  or  tending  to 
show  broad  gauge  uses.  Plaintiffs  were,  even 
at  the  date  of  trial,  minors,  and  no  defense 
was  pleaded  or  objection  interposed  based 
upon  delay  in  commencing  or  prosecuting  the 
action,  or  referring  to  statutes  of  limitation. 

Rogers,  Cuthbert  &  Ellis,  for  appellants. 
W.  W.  Cover,  for  appellees. 

HELM,  J.  (after  stating  the  facts  as  above). 
No  proofs  were  offered  tending  to  show  that 
the  fee  to  Clark  street  was  in  plaintiffs.  The 
stipulation  touching  ownership  of  the  lots 
mentioned  did  not  reach  or  Include  title  to 
the  street.  On  the  contrary,  under  the  dedi- 
cation the  fee  thereto  was  vested  in  the  city 
in  trust  for  the  use  of  the  public.  A  discus- 
sion of  this  subject  Is  rendered  unnecessary 
by  the  decision  in  Denver  &  S.  F.  R.  Co.  ▼. 
Domke,  11  Colo.  254,  17  Pac.  777,  wherein 
the  status  In  this  regard  of  Clark  street  was 
considered  and  afHnnatively  declared.  It  fol- 
lows from  the  foregoing  fact,  coupled  with 
the  authority  vested  by  the  Constitution  and 
statutes  in  the  city  council,  that  that  body 
bad  plenary  control  over  the  street  The 
city  authorities  could  authorise  the  occupancy 
and  use  thereof  for  railway  purposes,  al- 
though it  is  a  servitude  not  strictly  within 
the  ordinary  uses  of  a  public  street.  And  the 
effect  of  the  grant  to  the  Denver  Circle  Rail- 
road Company  by  the  ordinance  of  January 
28,  1881,  was  to  render  legal  such  occupancy 
and  use,  and  avoid  any  claim  by  the  city  for 
damages  through  the  resulting  Inconvraience 
to  the  general  public.  Moreover,  so  long  as 
the  grantee  or  its  successors  limited  such  oc- 
cupancy and  use  to  proper  and  legitimate 
railway  purposes,  conducting  the  same  in  ac- 
cordance with  the  provisions  of  the  ordi- 
nance, no  action  could  be  maintained  by  any 
one  upon  the  ground  that  such  occupancy 
and  use  constituted  a  nuisance.  The  only  re- 
lief to  which  plaintiffs  were  entitled  was  for 
injuries  suffered  by  them  as  abutting  lot 
owners.  They  could  not  recover  for  such  an- 
noyances or  Inconveniences  as  were  common 
to  the  general  public.  They  could  claim  in- 
demnity for  permanent  interference  with  In- 
gress or  egress  to  and  from  their  lots,  and 
for  loss  in  the  value  thereof  otherwise.  The 
measure  of  their  compensation  was  the  actual 
diminution  in  market  value  of  their  premises 
for  uses  to  which  they  might  reasonably  be 
put,  occasioned  by  the  construction  and  opera- 
tion of  the  railroad  through  Clark  street. 
Upon  this  view  of  the  law  the  complaint  was 
evidently  drawn,  and  the  trial  was  manifest- 
ly conducted,  although  both  the  printed  and 
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oral  argumentB  before  na  contain  suggestions 
baaed  upon  the  theory  ot  a  continuing  treb- 
pass  or  nuisance.  Under  the  authorities  in 
cases  of  this  kind  the  abutting  lot  owner  sues 
for  and  recovers  the  total  amount  of  his  in- 
Jury  in  a  single  action.  This  action  Is  usual- 
ly brought  at  or  about  the  time  of  the  oc- 
cupancy of  the  street  by  the  railway.  And 
the  right  to  maintain  the  same  may  be  lost 
by  delay,  and  barred  by  statutes  of  limita- 
tion, which  statutes  begin  to  run  from  the 
first  occupancy  of  the  street  for  railway 
purposes.  The  foregoing  interpretation  of  the 
law  and  statement  of  principles  touching  the 
subject  In  band  have  been  heretofore  fully 
adopted  by  this  court.  City  of  Denver  v. 
Bayer,  7  Colo.  118,  2  Pac.  6 ;  Denver  &  S.  F. 
B.  Co.  V.  Domke,  11  Colo,  247,  17  Pac.  777; 
Railway  Co.  v.  Foley,  19  Colo.  280,  35  Pac. 
642;  Denver  Circle  R.  Co.  v.  Nestor,  10  Colo. 
403,  16  Pac.  714;  Colo.  M.  By.  Co.  v.  Tre- 
varthen.  1  Colo.  App.  152,  27  Pac.  1012; 
Frankle  v.  Jackson  (C.  C.)  30  Fed.  396.  Plain- 
tiffs were  entitled  to  recover  from  the  Den- 
ver Circle  Railroad  Company  compensation 
for  the  injuries.  If  any,  suffered  by  them  as 
such  abutting  lot  owners,  under  the  rules 
above  stated.  And  although  the  evidence  Is 
somewhat  doubtful  and  unsatisfactory,  yet, 
had  the  action  been  brought  and  recovery 
been  bad  against  that  company,  the  Judgment 
would  not  be  disturbed. 

This  brings  us  to  a  question  not  hitherto 
Mjuarely  determined  In  Colorado,  viz.,  Did 
plalntltTs'  right  of  action  In  the  premises 
against  the  Denver  Circle  Railroad  Company 
extend  to  the  present  defendants?  Or,  stat- 
ing the  proposition  in  another  way,  did  the  lia- 
bility of  the  Denver  Circle  Railroad  Company 
to  plaintiffs  pass  by  means  of  the  sale  and 
lease  to  defendants?  The  complaint,  after 
detailing  the  construction  and  operation  of 
the  line  through  Clark  street  by  the  Denver 
Circle  Rnilroad  Company,  alleges  that  the 
Denver  &  Santa  F6  Railway  Company  "pur- 
chased said  railroad  with  all  Its  rights,  privi- 
leges, and  franchises,  appurtenances,  and  prop- 
erty, and  became  the  owner  thereof,  and  took 
possession  of  the  same."  The  answer  admits 
such  purchase  and  possession.  But  neither  in 
the  pleadings  nor  in  the  evidence  Is  there  any- 
thing showing  or  tending  to  show  a  want  of 
adequate  conslderaticm  for  the  purchase,  or  In 
any  manner  tending  to  establish  bad  faith  in 
connection  therewith.  Tbe  two  defendant 
corporations  were,  so  far  as  we  are  advised  by 
tbe  record,  wholly  separate  and  distinct  from 
the  Denver  Circle  Railroad  Company.  Nor  is 
there  anything  in  tlie  record  bringing  home  to 
the  purchasing  or  leasing  company  knowledge 
of  plaintiffs'  claim  for  damages  against  the 
Circle  Company.  Some  authorities  hold  that, 
where  one  corporation  transfers  all  its  assets 
to  another,  and  practically  ceases  to  exist, 
leaving  debts  unpaid,  tbe  latter  corporation 
takes  title  subject  to  an  equitable  lieu  or 
charge  in  favor  of  the  vendor's  creditorK.  But 
upon  careful  examination  it  will  be  found  tiiat 


all  or  nearly  all  of  tbe  cases  cited  in  support 
of  this  rule  deal  with  transfers  not  In  tbe  or- 
dinary course  of  business,  and  where  peculiar 
circumstances  require  its  application  in  the 
interest  of  equity  and  Justice,  for  instance, 
where  the  purchasing  company  expressly  as- 
sumes the  debts  of  the  seller ;  where  the  pur- 
chasing company  is  organized  by  the  officers, 
directors,  or  stockholders  of  the  vendor,  and 
Is  practically  the  same  company  under  a 
different  name;  where  tbe  consideration  for 
the  sale  Is  nominal,  or  grossly  Inadequate; 
where  two  old  companies,  by  reason  of  con- 
solidation, become  extinct,  and  all  their  assets 
are  taken  over  by  a  new  company  organized 
for  the  purpose;  In  short,  where  either  the 
purchasing  company  assumes  payment  of  the 
debts  of  the  vendor,  or  the  transaction  is  of 
such  a  nature  as  that  the  element  of  actual 
or  constructive  fraud  fairly  enters  therein. 
And  In  all  cases  where  a  corporation  disposes 
of  Its  entire  assets,  and  practically  goes  out 
of  business,  leaving  unpaid  obligations,  the 
sale  will,  especially  in  equity,  be  scrutinized 
with  unusual  care,  and  a  strict  rule  of  ac- 
countability for  any  bad  faith  discovered  will 
be  applied  against  the  purchasing  company. 
But,  on  the  other  hand,  where,  as  In  the  case 
at  bar,  nothhig  appears  In  the  record  either  by 
pleadings  or  proofs  tending  to  show  that  the 
sale  was  made  upon  Inadequate  consideration, 
or  that  it  was  characterized  by  bad  faith  In 
any  manner,  tbe  purchaser  takes  the  property 
without  liability  for  payment  of  the  vendor's 
unsecured  debts.  "Where  a  corporation  trans- 
fers all  its  assets  to  another  corporation, 
which  does  not  agree  to  assume  tbe  liabilities 
of  tbe  selling  corporation,  and  both  corpora- 
tions maintain  a  separate  existence,  then.  In 
the  absence  of  fraud,  the  purchasing  corpora- 
tion will  not  be  answerable  for  any  debts  of 
the  selling  corporation."  10  Cyc.  1208 ;  Gold- 
mark  V.  Magnolia  Metal  Co.,  44  N.  Y.  App. 
DIv.  39,  60  X.  Y.  Supp.  425 ;  Brundred  et  al. 
V.  Rice,  49  Ohio  St.  050,  32  X.  E.  ICO,  34  Am. 
St.  Rep.  589;  Montgomery  Web  Co.  v.  DIenelt, 
133  Pa.  50C,  19  Atl.  428,  19  Am.  St  Rep.  603. 
Such  being  the  rule  as  to  "debts"  of  the  ven- 
dor. It  is  unnecessary  to  comment  upon  the 
purchaser's  liability  for  unasserted  and  unde- 
termined claims  against  the  former  growing 
out  of  an  alleged  trespass. 

As  already  observed,  no  proofs  are  offered 
showing  that  tbe  Denver  &  Santa  FC  Railway 
Company  when  it  purchased  the  property  in 
question  had  notice  or  knowledge  that  plain- 
tiffs claimed  compensation  from  the  Denver 
Circle  Railroad  Company  for  damages  to  their 
abutting  lots.  Nor,  so  far  as  the  record  dis- 
closes, did  defendants  have  reason  to  suspect 
the  existence  of  any  such  claim.  In  fact,  the 
commencement  of  this  action  more  than  a  year 
subsequent  to  the  purchase  and  more  than 
six  years  after  construction  of  the  railway  line 
in  Clark  street,  appears  to  have  been  the  first 
intimation  of  such  claim  given  to  either  de- 
fendant. The  lii.ving  of  a  third  rail  and  oper- 
ation of  the  line  upon  a  standard  gauge  basis 
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was  at  one  Ume  contemplated  by  defendants. 
But  this  project  was  given  up.  No  third  rail 
was  laid  in  front  of  plaintiffs'  lots,  and 
DO  attempt  appears  to  have  been  made  to 
operate  standard  gauge  trains  through  the 
street  even  by  the  use  of  narrow  gauge 
tracks;  nor  Is  it  shown  that  defendants  per- 
mitted cars  to  stand  in  front  of  plaintiffs'  lots, 
or  otherwise  improperly  obstructed  the  street. 
So  that  the  possession  and  control  by  defend- 
ants as  successors  to  the  Circle  Company  did 
not  constitute  In  law  a  different  or  additional 
burden.  The  mere  increase  of  traffic  and  o^t- 
atlon  of  a  larger  number  of  narrow  gauge 
trains.  If  such  increase  and  operation  took 
place,  were  fairly  within  the  original  servi- 
tude. It  follows,  therefore,  that  plaintiffs 
could  assert  no  claim  against  defendants, 
based  upon  any  new  burden  different  from  or 
in  addition  to  the  burden  imjposed  by  the  Den- 
ver Circle  Railroad  Company  in  the  first  in- 
stance. 

It  la  clear  that  upon  the  record  before  us 
neither  of  the  defendants  could  be  held  re- 
sponsible for  damages  to  plaintiffs  growing 
out  of  the  original  construction  of  the  line 
in  Clark  street  and  tise  of  said  street  for  rail- 
way purposes.  And  as  it  does  not  appear  that 
after  the  purchase  the  street  was  subjected 
to  any  other  or  different  servitude,  or  that 
jplalntiffs  suffered  any  added  injury  by  reason 
of  an  unreasonable,  improper,  or  wrongful  use 
of  the  railway  track,  no  new  cause  of  ac- 
tion arose  in  their  favor  and  against  defend- 
ants. 

The  judgment  must  be  reversed. 

Reversed. 

STEELE,  C.  J.,  and  MAXWELL,  J.,  con- 
cTu:. 


O'GRADY  V.  PEOPLE. 

(Supreme  Court  of  Colorado.     March  2.  1908. 

Rehearing  Denied  April  C.  VMS.) 

1.  Criminai.  Law  —  Trial  —  Requested  In- 
STRt'fTiONs— Matters  Covered  ht  Other 
Instructions. 

In  a  prosecution  for  keeping  a  saloon  open 
and  seliing  intoxicating  liquor  on  Sunday  it 
was  not  error  to  refuse  a  requested  charge  that 
if  accused  kept  open  his  saloon  and  sold  intoxi- 
cating liquors  at  any  time  prior  to  midnight  on 
the  day  immediately  preceding  the  Sunday  in 
question  he  shonld  be  acquitted,  where  the  court 
expressly  confined  the  charge  upon  which  occus- 
ed  was  iwing  tried  and  restricted  the  evidence 
to  the  time  lietween  the  hours  of  12  o'clock  mid- 
night of  Saturday  and  6  o'clock  in  the  morning 
of  the  following  Monday,  and  charged  that  un- 
less the  alleged  offense  was  committed  during 
that  time  there  could  t>e  no  conviction. 

[Ed,  Note. — For  cases  in  point,  see  Cent.  Dig, 
vol,  14.  Criminal  Law,  §  2011.] 

2,  Save— Misleading  Instructions. 

The  requested  charge  was  misleading  and 
confusing  since  it  in  effect  told  the  jury  that 
even  though  accused  kept  his  saloon  open  and 
sold  liquors  l)etwpen  midnight  on  Saturday  and 
six  o'clock  of  the  following  Monday  morning, 
he  should  be  acquitted  if  at  any  time  prior  to 
midnij;ht  of  Saturday  he  also  kept  it  open  and 
Bol-J  liquors. 


3.  Sakk  —  iMnBucnoHS     Substahtiaixt 

Given. 

In  a  prosecution  for  illegally  selling  intox- 
icating liquors,  it  was  not  error  to  refuse  a  re- 
quested charge  that  the  te.stimony  of  private  de- 
tectives should  be  considered  by  the  jury  with 
great  caution  and  distrust,  where  the  court 
charged  that  the  jury  were  the  judges  of  the 
credibility  of  the  witnesses  and  the  weight  to 
l>e  attached  to  their  testimony,  and  that  in 
weigliing  testimony  greater  care  should  be  used 
by  the  jury  in  relation  to  the  testimony  of  jier- 
sons  who  were  interested  in  or  employed  to  find 
evidence  against  accused  than  in  other  persons' 
testimony. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol,  14,  Criminal  Law,  {  2011.] 

4,  Same— Weight  of  Evidence— Discretion 
OF  Court. 

The  giving  of  instructions  as  to  the  caution 
to  be  observed  in  weighing  testimony  of  private 
detectives  or  persons  employed  to  find  evidence 
is  based  upon  rules  of  practice  rather  than  of 
law,  and  rests  largely  in  the  discretion  of  the 
trial  judge. 

[Ed.  Note,— For  cases  In  point,  see  Cent.  Dig. 
vol,  14,  Criminal  Law,  §  1774.] 

Error  to  Weld  County  Court;  Charles  E. 
Southard,  Judge, 

Jack  O'Grady  was  convicted  of  keeping 
open  his  saloon  and  selling  Intoxicating  liq- 
uors on  Sunday,  and  he  brings  error.  Af- 
firmed. 

H.  E.  Churchill,  for  plaintiff  in  error,  Wil- 
liam H.  Dickson,  Atty,  Gen,,  and  S.  H. 
Thompson,  Jr.,  Asst.  Atty,  Gen.,  for  the  Peo- 
ple, 

CAMPBELL,  J.  In  an  information  con- 
taining two  counts,  the  defendant  was  cbarg- 
ed  with  keeping  open  his  saloon  and  selling 
intoxicating  liquors  on  Sunday,  contrary  to 
the  statute.  He  was  fouud  guilty  upon  both 
counts,  and  the  court  sentenced  bim  to  pay 
a  flue  under  the  first,  and  to  be  imprisoned 
in  the  county  Jail  under  the  second.  The  evi- 
dence introduced  by  the  prosecution  consisted. 
In  the  main,  of  the  testimony  of  two  witness- 
es who  were  private  detectives  employed  to 
procure  evidence  to  convict  defendant.  The 
defendant  asked  for  an  instruction,  which  tlie 
court  refused,  by  which  tbe  Jury  were  told 
that  if  defendant  kept  open  bis  saloon  and 
sold  into.\icating  Uquocs  at  any  time  prior 
to  midnight  of  the  day  immediately  preced- 
ing the  Sunday  in  question,  that  they  should 
find  him  not  guilty.  The  refusal  to  give  this 
Instruction  was  not  error.  The  court.  In  the 
fifth  instruction  given  to  the  jury,  expressly 
confined  the  charge  upon  which  defendant 
was  being  tried,  and  restricted  the  evidence 
to  the  time  between  the  hours  of  12  o'clock 
midnight  of  Saturday  and  6  o'clock  in  tbe 
morning  of  the  following  Monday,  and  told 
tbe  Jury  that  unless  the  alleged  offense  was 
committed  during  that  time,  there  could  be 
no  conviction.  Then,  too,  the  Instruction  as 
tendered,  was  misleading,  and  would  tend  to 
confuse  the  jury,  since,  In  effect.  It  tells  them, 
even  though  defendant  kept  open  his  saloon 
and  sold  liquors  between  the  hours  of  mid- 
night on  Saturday  and  6  o'clock  of  the  foi- 
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4o\i-ing  Monday  morning,  he  should  be  ac- 
quitted if  at  any  time  prior  to  midnight  of 
Saturday  he  also  kept  open  his  saloon  and 
sold  liquors. 

The  other  objection  argued  la  that  the  court 
refused  defendant's  tendered  Instruction,  by 
which  the  jury  were  told  that  they  should 
-consider  the  testimony  of  the  detectives  with 
"great  caution  and  distrust"  Authority  for 
this  instruction  is  said  to  be  a  statement  in 
.section  440,  Wharton's  Criminal  Evidence 
iSth  Ed.).  The  learned  author  says  that  "an 
informer,  it  has  been  held,  is  not  technically 
an  accomplice";  but,  the  author  says,  "the 
Jury  should  be  Instructed  to  receive  his  evi- 
dence with  the  greatest  caution  and  distrust" 
— citing  Commonwealth  v.  Downing,  4  Gray 
(Mass.)  29;  Dunn  t.  People,  29  N.  T.  523, 
m  Am.  Dec.  319 ;  Williams  v.  State,  55  Ga. 
391.  In  Commonwealth  v.  Downing  no  such 
decision  was  made,  but  the  court  said  that 
while  the  Jury  might  well  have  been  instruct- 
ed that  the  testimony  of  a  detective  should 
be  received  with  the  greatest  caution  and  dis- 
trust, it  also  said  that  such  a  witness  was  not 
an  accomplice,  and  the  court  held  that  the 
refusal  of  the  presiding  judge  so  to  Instruct 
was  not  ground  of  legal  exception.  In  Dunn 
V.  People  the  witness  In  question  was  not  an 
accomplice  in  the  strict  sense  of  the  term. 
The  court  remarked  that  It  was  not  generally 
discreet  for  a  Jury  to  convict  upon  the  tes- 
timony of  an  accomplice,  but  that  It  is  not 
the  law  that  a  conviction  upon  such  testimony 
can  in  no  case  be  had.  We  find  nothing  in 
W^IlUams  v.  State  that  tends  to  support  the 
statement  of  the  text  This  court  held  in 
Wisdom  V.  People,  11  Colo.  170,  17  Pae.  519, 
that  there  may  be  a  conviction  upon  the  tes- 
timony of  an  accomplice  alone,  although  the 
court  said  that  it  was  proper  to  admonish  the 
Jury  that  such  testimony  should  be  received 
with  great  caution. 

We  do  not  find  any  authority  which  sus- 
tains the  position  of  defendant  that  the  re- 
fusal of  a  trial  court  to  histruct  the  jury 
that  the  testimony  of  private  detectives,  who 
are  employed  to  procure  evidence,  should  be 
received  "with  great  caution  and  distrust," 
necessarily  constitutes  prejudicial  error.  The 
Instruction  which  it  Is  usual  to  give  in  such 
oases  is  referred  to  in  the  following,  among 
other  cases:  State  v.  Dawson,  124  Mo.  418, 
27  S.  W.  1104;  State  v.  Dana,  59  Vt  014,  10 
Atl.  727;  State  v.  Kellerman,  14  Kan.  135; 
State  V.  Coates,  22  Wash.  601,  61  Pac.  72«; 
State  V.  Walker,  98  Mo.  95,  9  S.  W.  646,  11 
S.  W.  1133;  Preult  v.  People,  5  Neb.  377; 
State  V.  Fullerton,  90  Mo.  App.  411 ;  State  v. 
Stebbins  et  al.,  29  Conn.  463,  79  Am.  Dec.  223; 
People  V.  Bonney,  98  Cal.  278,  33  Pac.  98; 
State  V.  McKean,  36  Iowa,  343,  14  Am.  Rep. 
530;  Wright  V.  State,  7  Tex.  App.  574,  32 
Am.  Rep.  599.  See,  also,  9  Am.  &  Bng.  Enc. 
of  Law  (2d  Ed.)  410  et  seq. ;  12  Cyc.  447,  4.''>3; 
1  Am.  &  Eng.  Enc.  of  Law  (2d  Ed.)  p.  389  et 
seq.  In  some  of  these  cases  the  word  "dis- 
trust"  Is   used,   the   one  from  98  Cal.   say- 


ing the  statute  requires  it;  but  usually  the 
court  tells  the  jury  that  such  testimony 
should  be  viewed  and  considered  with  great 
caution  or  scrutiny.  In  the  Preult  Case  in 
5  Neb.,  the  Supreme  C^urt  was  of  the  opin- 
ion that  the  trial  court  fulfilled  the  require- 
ments of  the  practice  when  it  told  the  jury 
that  In  weighing  this  class  of  testimony  great- 
er care  should  be  used  thau  In  other  cases. 
In  the  case  at  bar,  the  court,  of  Its  own  mo- 
tion, instructed  the  Jtury  that  they  were  the 
judges  of  the  credibility  of  the  witnesses  and 
the  weight  to  be  attached  to  their  testimony  ; 
and  that  in  weighing  testimony  "greater  care 
should  be  used  by  the  jury  In  relation  to  the 
testimony  of  persons  who  are  interested  In 
or  employed  to  find  evidence  against  the  ac- 
cused than  in  other  persona'  testimony."  In 
so  doing,  we  think  the  court  sufficiently  cau- 
tioned the  jury,  and  that  no  prejudicial  error 
was  committed  In  refusing  the  particular  in- 
struction tendered. 

In  section  380,  1  Greenleaf  on  Evidence 
(16th  Ed.),  the  author  says:  "The  degree  of 
credit  which  ought  to  he  given  to  the  testi- 
mony of  an  accomplice  Is  a  matter  exclusive- 
ly within  the  province  of  the  Jury,"  and  while 
the  author  says  that  good  practice  requires 
the  court  to  instruct  that  in  weighing  such 
testimony  great  caution  should  be  observed, 
this  is  not  a  rule  of  law,  but  rather  of  prac- 
tice, and  Its  giving  or  refusing  rests  largely 
In  the  discretion  of  the  trial  judge.  Even  If 
it  be  conceded,  which  we  do  not,  that  the  de- 
tectives are  accomplices — and  none  of  the  au- 
thorities «o  hold — and  if  the  same  rule  ap- 
plies to  both,  the  instruction  which  was  given 
here  by  the  court  is  a  suflSclent  compliance 
with  good  practice. 

Perceiving  no  prejudicial  error  In  the  rec- 
ord, the  judgment  is  affirmed. 

Affirmed. 

GABBERT  and  MAXWELL,  JJ.,  concur. 


GRAVES  et  al.  v.  WHITE. 
(Supreme  Court  of  Colorado.     April  6,   1908.) 

1.  Brokeks  —  Actions  fob   Compensation — 
Complaint— Evidence— "Divide." 

A  complaint  in  an  action  by  a  broker  for 
commissions,  which  alleges  that  plaintiff  was 
employed  to  a.s8i8t  in  making  a  sale;  that  de- 
fendants promi.sed  to  pay  plaintiff  for  his  serv- 
ices a  half  of  the  commissions  received,  on  a 
sale  being  made ;  that  a  sale  was  made  through 
services  of  plaintiff ;  and  that  defendant  receiv- 
ed a  specified  Bum  for  commi.ssiong — is  support- 
ed by  evidence  that  defendants  ajtreed  to  "di- 
vide the  commissions  with  plaintiff,  the  word 
"divide"  in  common  parlance  meaning,  when 
used  by  two  contracting  parties,  a  severance  or 
partition  into  equal  parts. 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  vol.  3,  pp.  2142,  2143.] 

2.  Appeai.  —  Errors    Favorable  to   Partt 
Complaining. 

The  action  of  the  jury  in  a  suit  for  a  half 
of  commission.s  received  by  defendants  as  bro- 
kers, on  making  a  sale  of  real  estate,  in  first  de- 
ducting  the  expenses   incurred   by   defendants, 
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and   then  dividing  the  remainder  between  the 
parties,  was  not  prejudicial  to  defendants. 

Appeal  from  District  Court,  Rio  Grande 
County ;   Charles  C.  Holbrook,  Judge. 

Action  by  William  E.  White  against  Arthur 
Grayes  and  another.  From  a  judgment  tor 
plaintiff,  defendants  appeal.    Affirmed. 

Jeese  Stephenson,  for  appellants.  James 
P.  Veerkamp,  for  appellee. 

MAXWEIiL,  J,  This  Is  an  action  to  recov- 
er commissions  upon  the  sale  of  real  estate, 
differing  from  most  actions  of  this  character 
In  that  appellee  sues  appellants,  who  were 
partners,  to  recover  one-half  of  the  commis- 
sions which  he  assisted  them  in  earning 
through  the  sale  of  certain  real  estate  in  Rio 
Grande  county. 

The  complaint  alleged  that  the  defendants 
employed  plaintiff  to  aid  and  assist  them  in 
effecting  and  making  a  sale  of  the  land  to 
one  A.  C.  Phares,  and  promised  to  pay  him  as 
compensation  for  his  services  one-half  of  the 
commission  or  brokerage  they  might  receive. 
In  case  a  sale  of  the  land  was  made  to  Phares ; 
that  the  sale  was  made  through  valuable  serv- 
ices rendered  by  plaintiff  to  defendants ;  that 
defendants  received  $622  as  commissions  for 
making  the  sale,  and  now  refuse  to  pay  him 
anything  for  his  services.  The  answer  ad- 
mitted that  the  sale  was  made  and  the  com- 
missions paid,  and  denied  all  other  allega- 
tions of  the  complaint.  Before  the  trial,  de- 
fendants filed  a  written  offer  of  Judgment  for 
?7o  and  costs.  Trial  to  a  Jury  resulted  in  a 
verdict  and  Judgment  In  favor  of  plaintiff  for 
$174,  from  which  is  this  appeal.  All  the 
witnesses  who  testified  in  the  case,  including 
the  defendants,  were  called  by  plaintiff;  so 
that  there  is  no  confiict  in  the  testimony,  ex- 
cept that  defendants  denied  making  any  con- 
tract whatever  with  the  plaintiff,  and  did  not 
think  plaintiff  assisted  them  in  making  the 
sale.  One  of  the  appellants  testified  that  he 
Intended  to  do  what  was  right  with  appellee. 
Appellee  testified  that  appellant  Ahrens,  at 
the  time  he  engaged  appellee's  services,  agreed 
to  divide  the  commissions  with  him.  Appel- 
lants testified  that  certain  expenses  were  in- 
curred by  them  in  making  a  sale,  the  amount 
of  -which  does  not  clearly  appear  from  the  ab- 
stract of  record  furnished  by  appellants.  The 
Judgment  is  assailed  upon  the  ground  that  ap- 
pellee failed  to  prove  the  contract  alleged  In 
the  complaint,  and  that  under  the  allegations 
of  the  complaint  be  could  not  recover  on  a 
quantum  meruit.  This  point  was  presented 
to  the  court  below  in  a  motion  for  a  nonsuit 
interposed  at  the  close  of  plaintiff's  evidence, 
and  in  a  motion  for  a  new  trial,  and  ruled 
adversely  to  appellants,  and  Is  the  only  point 
urged  here. 

Appellants'  contention  Is  thus  stated  In 
their  brief:  "It  Is  true  that  the  plaintiff  tes- 
tified that  one  of  the  defendants  said  he  would 
divide  the  commis.sion.  That  statement  Is 
denied.    Conceding  that  he  said  it,  for  the 


purpose  of  this  argument,  there  Is  still  no 
contract.  If  that  statement  were  made,  the 
one  making  it  may  have  had  in  mind  that  he 
would  give  him  1  per  cent,  of  the  proceeds 
of  the  transaction,  while  the  other  person  to 
whom  It  was  said  may  have  had  In  mind  that 
It  would  be  SO  per  cent.  A  promise  to  di- 
vide the  commission  did  not  necessarily  mean 
to  give  him  half  of  It  It  is  so  indefinite  that 
no  one  can  tell  Just  what  the  statement  does 
mean.  If  the  defendant  Ahrens  bad  paid  the 
plaintiff  one  dollar  of  the  proceeds,  he  would 
have  been  carrying  out  the  promise  to  divide 
commissions.  What  was  said  by  these  par- 
ties was  not  sufficient  to  constitute  a  contract 
that  will  support  a  recovery."  We  cannot 
agree  with  this  contention.  "Divide"  Is  thus 
defined  in  the  Standard  Dictionary:  "To  sev- 
er  Into  two  parts ;  to  cut  or  part  Into  several 
or  many  pieces."  We  think  that  by  common 
usage  the  common  acc^tation  and  definition 
of  the  word  "divide,"  unqualified  by  other 
words,  when  used  by  and  between  two  con- 
tracting parties,  limits  the  severance  or  parti- 
tion to  two  equal  parts.  This  is  the  construc- 
tion placed  upon  "divide"  by  the  court  be- 
low, which  is  approved. 

The  court  below,  in  overruling  the  motion 
for  a  new  trial,  stated  that  the  Jury  may 
have  deducted  from  the  commission  paid  the 
amount  of  expenses  Incurred  by  appellants  in 
making  the  sale,  as  shown  by  the  evidence 
Introduced,  and  divided  what  remained.  Ap- 
pellants have  no  ground  for  complaint  against 
this  action  of  the  jury  in  arriving  at  a  ver- 
dict Under  the  above  definition  of  the  w^ord 
"divide,"  as  applied  to  the  facts  of  this  case, 
appellee's  testimony  proved  the  contract  alleg- 
ed In  the  complaint. 

The  judgment  •will  be  affirmed. 

Affirmed. 

STEELE,  C.  J.,  and  HELM,  J.,  concur. 


McGEEIIAN  V.  REED  et  al. 
(Supreme   Court   of  Colorado.     Feb.   3,    1908. 

Rehearing  Denied  April  «,  lOOa) 
CowTRiBUTioN— Joint  Debtobs. 

Plaintiff  and  defendant  S.,  being  interested 
in  a  corporation  operating  certain  mining  claims 
under  a  lease,  armnged  for  the  settlement  of  cer- 
tain of  its  indebtedness,  including  a  debt  to  a 
bank  by  pa.vment  of  $1..^K),  S.  agreeing  to  pay 
one-baif  tlicreof.  He  also  suggested  to  plaintiff 
that  lie  might  promise  the  Imnk  and  others  to 
pay  the  balance  of  the  debt  if  plaintiff  could  get 
the  money  out  of  the  affairs  or  business  of  the 
corporation.  Plaintiff  contracted  to  pay  the 
bank  $1,.'>25  cash,  which  amount  was  furnished 
by  S.,  and  also  agreed  to  pay  the  balance  of 
the  bank's  debt  out  of  the  proceeds  of  a  sale  of 
the  mining  claims.  Held  that  plaintiff,  hiaving 
paid  the  balance  of  such  debt  as  agreed,  could 
not  compel  contribution  from  S. ;  the  money 
not  having  been  derived  from  the  business  of  the 
corporation,  but  out  of  property  in  which  S.  was 
not  interested. 

Appeal  from  District  Court,  City  and 
County  of  Denver;  Samuel  L.  Carpenter, 
Judge. 
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Action  by  Robert  P.  McGeeban  against 
Homer  Reed,  trustee,  and  others.  From  a 
judgment  of  dismissal,  plaintiff  appeals.  Af- 
firmed. 

A.  Newton  Fatton  and  M.  B.  Carpenter, 
for  appellant    C.  M.  Kendall,  for  appellees. 

BAILEY,  J.  This  action  was  brought  by 
appellant  against  the  defendants,  contending 
that  defendant  Swope  was  Indebted  to  plain- 
tiff in  the  sum  of  $1,809.54,  with  interest,  for 
moneys  advanced  by  plaintiff  "for  the  use 
of,  on  account  of,  and  at  the  special  Instance 
and  request  of  said  Thomas  H.  Swope."  At 
the  close  of  plaintlfTs  testimony,  the  court, 
upon  motion  of  defendant,  ordered  a  non- 
gnit,  and  plaintiff  appeals. 

Plaintiff  and  defendant  Swope  were  inter- 
ested in  a  company  called  the  San  Juan  Gold 
Mining  &  Milling  Company.  This  company 
was  working  the  Sampson  group  of  mines 
under  a  lease,  and  became  Indebted  to  dirers 
people  In  the  sum  of  about  $9,000.  Defend- 
ant Swope  authorized  the  plaintiff  to  com- 
promise this  indebtedness  by  paying  $.%600 
or  $4,000,  for  one-half  of  which  amount 
plaintiff  was  to  give  his  note  to  Swope.  In 
a  letter  written  by  defendant  Swope  to  plain- 
tiff on  the  4th  of  July,  1894,  the  following 
suggestions  were  made :  "If  you  meet  Barnes 
or  the  banker,  try  and  get  that  debt  out 
of  the  way  at  $1,000.00.  In  drawing  for  this 
$1,500.00,  of  course,  a  proper  satisfaction  of 
Judgment  must  accompany  draft.  »  •  • 
In  settling  debts,  you  might  promise  bank 
and  others  on  honor  to  pay  balance  if  you 
ever  get  it  out  of  the  affairs  or  business  of 
the  San  Juan  Company.  Whether  this  will 
help  you  any  in  effecting  settlements  I  don't 
know,  but  It  might."  Upon  the  28th  of  July, 
1804,  plaintiff  entered  into  a  contract  with 
the  bank  at  Silverton,  being  the  bank  men- 
tioned in  plaintiff's  letter,  wherein  it  is  re- 
cited that  plaintiff  was  indebted  to  the  bank 
In  the  sum  of  $3,825  of  which  he  paid  $1,525, 
leaving  a  balance  of  $2,.'}00,  aud  that  the  par- 
ty of  the  first  part  (meaning  plaintiff)  agreed 
that  he  would  pay  to  the  second  party  the 
said  sum  of  $2,300  In  the  manner  follow- 
ing: The  first  party  being  a  part  owner  of 
the  capital  stock  of  the  Sampson  Mining  & 
Milling  Company  which  is  the  owner  of  the 
following  mining  claims  (describing  them), 
"and  as  such  he  proposes  to  negotiate  the 
sale  of  said  mining  claims,  and  when  such 
sale  or  transfer  is  made,  or  in  any  dealing 
In  relation  to  said  properties  whereby  first 
party  obtains  a  commission,  first  party  here- 
by agrees  to  pay  to  second  party  a  oue-fourth 
part  of  the  amount  realized  by  him  as  com- 
mission in  any  such  transaction,  and  the  bal- 
ance of  said  sum  of  twenty-three  hundred 
dollars  which  may  thereafter  remain  unpaid, 
first  psirty  agrees  to  pay  out  of  any  further 
moneys  coming  to  him  in  the  sale  of  said 
properties  as  commission  or  othenvlse,  until 
the  full  amount  of  said  sum  of  twent.v-three 
hundred  dollars  Is  paid."    Swope  furnished 


the  money  to  pay  the  $1,525.  In  1807  plain- 
tiff sold  the  Sampson  claims  mentioned  in 
the  contract  with  the  bank,  and  out  of  the 
proceeds  the  $2,300  and  the  interest  thereon, 
making  a  total  of  $3,019.08  paid  on  the  28th 
of  July,  1898.  Half  of  this  sum  forms  the 
basis  of  plaintilTs  claim  against  defendant 
Swope.  Swope  was  not  interested  in  the 
ownership  of  the  Sampson  group  of  mines, 
but  the  San  Juan  Company,  in  which  Swope 
was  interested,  was  operating  these  claims 
under  a  lease.  It  does  not  appear  that 
Swope  was  informed  of  the  contract  made 
by  plaintiff  with  the  bank  until  the  year 
1900,  at  which  time  plaintiff  made  a  de- 
mand for  the  payment  of  one-half  of  the 
amount.  It  does  not  appear  that  anything 
was  realised  by  either  the  plaintiff  or  the 
defendants  from  any  of  the  holdings  of  the 
San  Juan  Company.  The  defendant  Swope 
was  not  personally  liable  for  the  debts  of 
the  company,  unless  it  should  have  been 
made  to  appear  that  he  was  responsible  be- 
cause of  the  fact  that  be  was  a  member  of 
the  hoard  of  directors,  and  the  board  had 
failed  to  make  its  annual  financial  report 
and  file  the  same  with  the  Secretary  of  State 
as  provided  by  law.  Upon  this  state  of 
facts,  the  trial  court  in  finding,  upon  the 
motion  for  uonsnit,  that  "to  charge  the  de- 
fondant  the  evidence  must  sbow  a  promise 
at  least.  To  charge  him  with  the  deferred 
payment  to  the  Silverton  Bank,  the  evidence 
must  show  a  promise,  either  expressed  or 
implied,  on  his  part.  Tlie  only  point  in  the 
testimony  upon  which  a  promise  could  be 
predicated  at  all,  it  seems  to  me,  is  the  ex- 
pression of  one  of  the  letters  of  July,  1894, 
with  respect  to  the  deferring  of  a  pay- 
ment to  the  bank.  That  language,  in  my 
judgment.  Is  simply  a  suggestion,  and  raises 
no  promise  on  the  part  of  the  defendant" — 
was  correct.  If  that  suggestion  had  amount- 
ed to  a  direction  or  a  promise,  it  would  have 
been  necessary  for  the  plaintiff  to  have  ex- 
ecuted it  in  terms;  that  is,  "to  promise  the 
bank  and  others  on  honor  to  pay  the  balance 
if  you  ever  get  It  out  of  the  affairs  or  busi- 
ness of  the  San  Juan  Company."  This  mon- 
ey was  not  obtained  out  of  the  affairs  or 
business  of  the  San  Juan  Company,  but  was 
obtained  out  of  the  property  in  which  the 
defendant  was  in  no  wise  interested.  The 
trial  court  having  proiierly  sustained  the 
motion  for  a  nonsuit,  the  Judgment  will  be 
affirmed. 
Aflirmed. 

STEELE,  C.  J.,  and  GODDARD,  J.,  con- 
cur. 


STEELE  ▼.  GOLD  FISSURE  GOLD  MIN- 
ING GO. 
(Supreme  Court  of  Colorado.     April  0.  1908.) 

1.  Corporations— Directors— FiDtJCiABY  Rt- 
LATioN— Voting  on  Salart. 

The  rolntion  of  a  director  to  the  corporation 
which  he  represents  in  that  capacity  is  fiduciary, 
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and  the  law  forbldg  him  from  making  a  contract 
in  which  his  private  Interests  may  conflict  with 
the  interests  of  his  principal.  Hence  a  director 
of  a  corporation  who  has  been  elected  president 
thereof  is  disqualified  from  voting  on  a  resolu- 
tion purporting  to  fix  his  salary. 

[Ekl.  Note. — For  cases  in  point,  see  Cent.  Dig. 
Tol.  12,  Corporations,  i  1340.] 

2.  Same— Majobitt  or  Dibeciors  Intebested 
IN  Hesolution — Effect. 

A  majority  of  a  quorum  of  the  board  of 
directors  of  a  corporation  must  be  disinterested 
in  the  subject-matter  of  a  resolution  voted  on 
to  make  it  valid  and  binding  on  the  corporation. 
Hence,  where  two  of  the  three  directors  of  a 
corporation  are  officers  whose  salaries  are  fixed 
in  a  single  resolution,  tbey  are  both  disqualified, 
and  cannot  be  counted  to  make  a  quorum  or  to 
pass  the  resolution. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
Tol.  12,  Corporations,  {  1340.] 
8.  Samb—Officebs— Right  to  Cokfensatiok 
FOB  Usual  Sebvicxs. 

Neither  the  president  nor  the  directors  of  a 
corporation  are  entitled  to  compensation  for 
their  services  as  such  in  discharging  ordinary 
duties,  in  the  absence  of  a  valid  agreement  of 
the  corporation  to  pay  therefor.  Hence,  where 
a  resolution  fixing  the  salary  of  the  president 
of  a  corporation  is  not  legally  passed,  there  can 
be  no  recovery  for  services  rendered  as  presi- 
dent, in  the  ateence  of  allegation  and  proof  that 
they  were  outside  the  ordinary  duties  of  such 
officer,  and  the  fact  that  the  invalid  contract  is 
an  executed  one  is  immaterial. 

[Ed.  Note.— For  cases  in  point,  we»  Cent.  Dig. 
TOl.  12,  Corporations,  {  1334.] 
4.  Husband   and   Wife  — Agency  of  Hub- 
band  fob  Wife — PBESUiirrioN  of  Adthok- 

ITT. 

It  will  not  be  presumed  that  the  husband 
of  a  stockholder  in  a  corporation  has  authority 
to  represent  her,  in  the  absence  of  evidence  to 
that  effect 

Appeal  from  District  Court,  Arapahoe 
County ;  Frank  T.  Johnson,  Judge. 

Action  by  Clay  B.  Steele  against  tlie  Gold 
Fissure  Gold  Mining  Company.  From  a  Judg- 
ment for  defendant,  plaintiff  appeals.  Af- 
firmed. 

Appellant,  as  plaintiff,  brought  suit  against 
the  appellee,  as  defendant,  to  recover  the 
balance  claimed  to  be  due  for  services  ren- 
dered the  latter  as  its  president.  There  was 
judgment  for  the  defendant,  from  which  the 
plaintiff  appeals.  The  defendant  is  a  cor- 
poration organized  under  the  laws  of  this 
^ate.  Its  articles  of  incorporation  fix  the 
number  of  directors  at  three.  By  these 
articles  George  A.  and  Willis  Bristol  and 
plaintiff  were  designated  as  directors  to  man- 
age its  affairs  for  the  first  year  of  its  exist- 
ence. The  board  as  thus  constituted  met  and 
passed  the  following  resolution :  "On  motion, 
duly  seconded,  the  following  resolution  was 
adopted:  Resolved,  tliat  the  salary  of  the 
superintendent  be  fixed  at  $150.00  per  month 
for  the  coming  year,  and  that  of  the  presi- 
dent and  secretary  and  treasurer  at  $200.00 
per  month  each  for  the  year."  Previous  to 
adopting  this  resolution,  the  board  had  con- 
vened and  elected  plaintiff  president  and 
George  A.  Bristol  secretary  and  treasurer. 
This  action,  as  well  as  the  adoption  of  the 
ri-solution.  was  had  on  tlie  Ist  day  of  Feb- 


ruary. 1900.  From  that  date  until  the  lot 
day  of  April,  1901,  plaintiff  acted  as  president 
of  the  corporation,  and  during  that  period 
went  East,  remaining  there  between  two  and 
three  monttis  for  the  purpose  of  selling  the 
treasury  stock  of  the  company,  and  did  sell 
stock,  for  which  the  company  received  some- 
thing over  $15,000.  It  Is  tmder  the  resolu- 
tion at>ove  mentioned,  and  by  virtue  of  the 
services  rendered,  that  he  claims  the  defend- 
ant is  indebted  to  blm  for  the  balance  of  sal- 
ary which  is  the  subject-matter  of  the  ac- 
tion brought  by  him  in  the  court  below.  At 
the  time  the  resolution  was  adopted  the  share- 
holders of  the  corporation  were  the  directors, 
their  wives,  and  Bertha  T.  Blakeley.  The 
latter  was  present  at  the  meeting. 

Chas.  J.  Hughes,  Jr..  and  Gerald  Hughes, 
for  appellant  Branch  H.  Giles,  for  appel- 
lae. 

GABBERT,  J.  (after  stating  the  facts  as 
above).  The  relation  of  a  director  to  the  cor- 
poration which  he  represents  in  that  capacity 
Is  fiduciary,  and  for  this  reason  the  law  for- 
bids him  from  making  a  contract  in  which  hla 
private  Interests  may  conflict  with  the  Intov 
esta  of  his  principal.  He  cannot  unite  his  per- 
sonal and  representative  character  In  the  same 

transaction.    Paxton  v.  Heron,  40  Cola ,  92 

Pac.  15;  Morgan  r.  King,  27  Colo.  539,  63  Paa 
416;  Flshel  v.  Goddard,  30  Colo.  147,  69  Paa 
607;  Mosher  v.  SInnott,  20  Colo.  App.  454,  79 
Pac.  742;  Butts  v.  Wood,  37  N.  Y.  317;  Cole- 
man V.  Second  Ave  R.  R.  Co.,  88  N.  Y.  201 ; 
Hoyle  V.  Plattsburgh  &  Mo.  R.  R.  Co.,  64  N.  T. 
314, 13  Am.  Rep.  595;  Martin  v.  Santa  Cruz  W. 
S.  Co.,  4  Ariz.  171,  3«  Pac.  36;  Ward  v.  David- 
son, 89  Mo.  445,  1  S.  W.  846.  Plaintiff  was 
therefore  disqualified  from  voting  upon  the 
resolution  which  purported  to  fix  his  salary. 
He  could  not  make  a  bargain  with  himself 
for  a  salary  binding  upon  the  company. 
Counsel  for  plaintiff  contend  that  the  vote 
of  the  other  two  directors  was  sufficient  to 
render  the  resolution  valid.  By  the  resolu- 
tion In  question,  Bristol,  as  secretary  and 
treasurer,  was  voted  a  salary.  He,  as  well  as 
plaintiff,  was  interested  In  Its  adoption,  and 
the  object  to  be  attained  by  its  passage ;  L  e., 
securing  a  salary  for  each.  Bristol  was  as 
much  interested  in  its  adoption  as  plaintiff, 
and,  being  personally  Interested  therein,  was 
disqualified  from  voting  thereon.  The  two 
directors,  Bristol  and  plaintiff,  were  acting 
together  to  secure  a  contract  from  the  com- 
pany in  favor  of  themselves.  The  resolution 
by  which  it  was  sought  to  make  this  con- 
tract could  not  have  been  passed  except  both 
voted  thereon,  because,  with  respect  to  plaln- 
tilTs  salary,  he  was  disqualified  from  voting, 
and  on  the  subject  of  the  salary  voted  for 
Bristol  he  was  also  disqualified,  but,  as  each 
was  personally  interested  In  its  passage,  he 
was  disqualified  from  voting  upon  It  at  all. 
It  Is  essential  that  the  majority  of  the  quo- 
rum of  a  board  of  directors  be  disinterested 
with  respect  to  the  matter  voted  upon  lo 
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Older  to  render  It  valid  and  binding  upon 
the  corporation.  Smith  y.  Los  Angeles  I.  & 
L.  Co-op.  Ass'n,  78  Cal.  289,  20  Pac.  677,  12 
Am.  St  Bep.  53 ;  Mallory  v.  Mallory-Wiieeler 
C!a,  61  Conn.  131,  23  Atl.  708;  Jones  v.  Mor- 
rtoon,  31  Minn,  140,  16  N.  W.  854;  Miner 
y.  Belle  Isle  I.  Co.,  93  Mlcb.  97.  53  N.  W.  218, 
17  Ij.  B.  A.  412;  Graves  v.  Moua  Lake  Hy. 
M.  Co.,  81  Cal.  303.  22  Pac.  665.  Counsel 
for  plaintiff  cite  Funsten  y.  Funsten  Commla- 
sion  Co.,  67  Mo.  App.  559,  wherein  it  seems 
to  be  held  that  a  resolution  of  the  character 
imder  ceaslderstion  is  divisible,  and  that  the 
vote  of  Bristol  could  be  counted  in  favor  of 
that  part  of  the  resolution  fixing  plaintiff's 
salary.  We  think  this  case  Is  clearly  oppos- 
ed to  the  weight  of  authority,  and  clearly 
contrary  to  the  universal  doctrine  that  a 
director  who  is  disqualified  by  reason  of 
personal  interest  in  the  matter  before  a  di- 
rector's meeting  loses  his  character  as  a  di- 
rector, and  cannot  be  counted  for  the  purpose 
of  making  it  a  quoruui,  nor  can  his  vote 
be  counted  for  the  purpose  of  determining 
whether  a  resolution  has  been  passed  by 
a  majority  vote.  Under  this  rule  it  seems 
clear  that,  when  a  director  has  a  direct  per- 
sonal Interest  in  the  passage  of  a  resolu- 
tion, he  is  disqualified  from  voting  upon 
it  for  all  purposes,  even  though  part  of  it 
may  not  relate  to  matters  in  which  he  has 
such  an  Interest  as,  standing  alone,  would 
disqualify  him. 

It  Is  next  urged  by  counsel  for  plaintiff 
that,  the  contract  entered  Into  by  virtue  of 
the  resolution  in  question  having  been  execut- 
ed, the  defendant  is  precluded  from  question- 
ing its  validity.  There  are  cases  to  which 
this  rule  of  law  applies,  but  it  Is  not  appli- 
cable to  the  case  at  bar.  Directors  of  a  cor- 
poration are  not  entitled  to  compensation 
for  their  services  in  that  capacity  In  discharg- 
ing their  ordinary  duties,  unless  It  Is  legally 
provided  for.  Brown  y.  Republican  Mt.  Sil- 
ver Mines,  17  Colo.  421,  30  Pac.  66.  16  L.  R. 
A.  426;  Thompson  on  Corporations,  §  4380; 
Arapahoe  Inv.  Co.  y.  Piatt,  5  Colo.  App.  515, 
39  Pac.  584;  McConnell  v.  Comb.  M.  &  M. 
Co.,  30  Mont  239,  76  Pac.  194,  104  Am.  St. 
Rep.  703.  The  rule  is  the  same  with  respect 
to  the  president  of  a  corporation.  4  Thomp- 
son on  Corporations,  8  4682.  It  does  not  ap- 
pear from  the  resolution  in  question,  or  from 
the  pleadings  or  evidence,  that  the  compen- 
sation which  the  directors  undertook  to  pro- 
vide for  the  president  was  to  be  paid  for 
anything  more  than  such  duties  as  he  would 
ordinarily  dlRcharge  In  that  capacity;  so 
that  it  does  not  appear  that,  by  virtue  of 
this  resolution,  he  performed  any  services 
other  than  those  which  he  would  have  been 
required.  In  the  absence  of  a  legal  agree- 
ment to  perform  gratuitously.  Tlierefore  he 
is  not  in  a  position  to  invoke  the  rule  con- 
tended for  by  his  counsel,  because  he  does 
not  appear  to  have  performed  any  services 
other  than  he  should  have  performed,  and. 
In  order  to  recover  for  those,  he  must  e8tat>> 


llSh  an  antecedent  Talld  agreement  by  the 
corixjration  to  pay  for  them.  This  he  has 
tailed  to  do. 

The  final  question  upon  which  counsel  for 
plaintiff  rely  Is  that  all  the  stockholders  were 
present  at  the  time  when  the  resolution  fix- 
ing his  compensation  was  passed,  and  there- 
fore it  will  be  presumed  that  although  the 
resolution  was  not  regularly  passed  by  the 
board,  the  corporation  assented  thereto.  The 
record  does  not  sustain  the  contention  as  to 
the  presence  of  all  the  stockholders.  It  was 
not  a  stockholders',  but  a  directors',  meet- 
ing, In  which  the  stockholders  took  no  part 
as  such ;  but  waiving  this  question.  Inasmuch 
as  the  wives  of  the  directors  were  not  pres- 
ent It  will  not  be  presumed  that  their  hus- 
bands had  any  authority  to  represent  them. 
Neither  is  there  any  evidence  to  the  effect 
that  they  claimed  to  have  such  authority. 
The  members  of  the  board  only  assumed  to 
act  In  the  capacity  of  directors. 

The  Judgment  of  the  district  court  is  af- 
firmed. 

Affirmed. 

CAMPBELL  and  MAXWELL,  JJ.,  concur. 


PHENIX  et  al.  v.  BIJELICH.     (No.  1,745.) 
(Supreme  Court  of  Nevada.    April  24,  1908.) 

1.  Appeal  —  PaESENiiTiON  of  Grounds  of 
Review. 

The  sufficiency  of  the  verification  of  the 
answer  cannot  be  raised  for  the  first  time  on 
appeal. 

2.  Pleading — Waives  of  Defects  —  Motion 
fob  .Tudoment  on  Pleading. 

Where  plaintiff  move.s  for  judgment  on  the 
pleadings  upon  other  specific  grounds,  he  waives 
the  objection  that  the  answer  was  not  suffi- 
ciently verified. 

3.  Vendob  and  Pubchaseb— Vendor's  TnxE 
— Right  op  PtrscnASER  to  Dispitte. 

The  rule  that  while  a  purchaser  remains  in 
possesiiion  of  land  conveyed  under  a  contract, 
and  cLiims  the  right  of  possession  under  the  con- 
tract, he  cannot  dispute  the  vendor's  title  or  re- 
fuse to  comply  with  the  contract  is  not  applica- 
ble where  the  purchaser,  while  he  admits  that 
he  entered  into  a  contract  for  possession,  does 
not  claim  possession  under  the  contract,  but 
claims  that  the  contract  was  fraudulent,  and 
that  the  vendor  never  had  any  title  to  the  prop- 
erty to  convey. 

4.  Pleading  —  Motions  —  Judgment  on 
Pleadings. 

Where  a  party  moves  for  judgment  on  the 
pleadings  he  not  only,  for  the  purposes  of  his 
motion,  admits  the  truth  of  all  the  allegations 
of  his  adversary,  but  he  must  also  be  deemed 
to  have  admitted  the  untruth  of  all  his  own  al- 
legations which  have  been  denied  by  his  adver- 
sary. 

5.  Vendor  and  Pubchaseb— Rescission  of 
Contract  fob  Defect  in  Title— Duty  of 
Vendee. 

Where  a  purchaser  in  poe.session  seeks  to 
rescind  a  contract  for  the  sale  of  laud  because 
of  defect  in  the  title,  he  is  bound  to  restore  to 
the  vendor  what  he  received  under  the  contract 
and  place  the  vendor  in  his  original  situation, 
but  where  he  received  nothing  from  the  vendor 
under  the  contract,  but  a-sserts  fraud  upon  the 
vendor's  part  in  falsely  representing  the  title 
and  claims  title  in  himself,  there  is  no  such 
duty. 
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Appeal  from  District  Court,  Esmeralda 
County. 

Action  by  George  L.  Pbenlx  and  otbers 
against  Nikola  K.  Bijellch.  From  a  Judg- 
ment for  plaintlfTs  upon  the  pleadings,  de- 
fendant appeals.  Reversed  and  remanded 
for  trial. 

Henry  Faniam,  for  appellant.  Thompson, 
Morehouse  &  Thompson,  for  respondents. 

NORCROSS,  J.  This  is  an  appeal  from  a 
judgment  upon  the  pleadings  entered  In  pur- 
suance of  a  motion  for  that  purpose. 

The  complaint  contains  the  following  alle- 
gations: "That  on,  to  wit,  the  31st  day  of 
January,  1905,  the  plalntifTs  were  the  owners 
of  that  certain  lode  mining  claim  in  Goldfleld 
Mining  District,  county  of  Esmeralda,  state 
of  Nevada,  known  and  called  the  'Septem- 
ber,' and  on  said  day  said  plaintiffs  and  said 
defendant  made  and  entered  Into  a  written 
agreement,  a  true  copy  of  which  Is  hereunto 
attached,  marked  'Exhibit  A,'  and  made  a 
part  of  this  complaint;  that  thereafter  said 
defendant  in  pursuance  of  said  agreement 
paid  said  plaintiffs  the  sum  of  |75  and  en- 
tered into  the  possession  and  occupancy  of 
said  lot  of  land  in  said  agreement  described, 
and  ever  since  has  been  and  now  Is  in  the  oc- 
cupation and  possession  thereof;  that  said 
defendant  has  made  no  further  payments, 
and  although  more  than  ten  days  has  expired 
since  the  remaining  payment  as  provided  in 
said  agreement  became  due,  and  was  to  be 
made,  and  although  demand  has  been  made 
therefor,  said  defendant  has  failed,  refused, 
and  neglected  to  pay  the  same,  and  therefore 
plaintiffs  aver  that  said  defendant  has  for- 
feited his  said  contract  and  agreement  as  in 
said  agreement  specified,  and  plaintiffs  are 
entitled  to  the  possession  and  sole  ownership 
of  said  lot  of  land  and  improvements  thereon." 

The  material  portions  of  the  agreement  re- 
ferred to  in  and  made  a  part  of  the  complaint 
read  as  follows:  "This  agreement,  made  and 
entered  into  at  Goldfleld,  Esmeralda  county, 
Nevada,  this  31st  day  of  January,  A.  D.  1905, 
by  and  between  G.  L.  Phenix,  Dr.  White  Wolf, 
P.  O.  Kortz,  W.  S.  Williams,  and  Addle  Wil- 
liams, of  Goldfleld,  Nevada,  parties  of  the 
first  part,  and  Nikola  K.  Bijaleh  of  Goldfleld, 
Nevada,  party  of  the  second  part.  Wltnes- 
seth,  whereas  the  said  party  of  the  first  part 
is  the  owner  of  that  certain  mining  claim 
known  and  designated  as  the  'Seirtember,'  sit- 
uated in  the  Goldfleld  Mining  District,  Es- 
meralda county,  Nevada,  and  whereas  the 
said  party  of  the  second  part  is  desirous  of 
securing  a  portion  of  the  surface  ground  of 
said  claim.  Now,  therefore,  in  consideration 
of  the  sum  of  one  dollar  ($1.00)  lawful  money 
of  the  United  States,  paid  to  the  first  parties, 
by  the  second  party,  the  receipt  whereof  is 
hereby  acknowledged,  and  in  consideration  of 
the  covenants  and  agreements  hereinafter 
contained,  the  parties  hereunto  have  prom- 
ised, covenanted  and  agreed  and  do  hereby 


promise,  covenant  and  agree  as  follows:  (1) 
The  second  party  shall  have,  and  he  Is  hereby 
given  a  leasehold  interest  in  and  to  the  sur- 
face ground  embraced  within  that  certain  lot, 
or  parcel  of  land,  designated  upon  the  town- 
site  survey  of  said  mining  claim  as  lot  No.  5, 
in  block  No.  4,  said  leasehold  Interest  to  con- 
tinue until  the  first  parties  acquire  a  govern- 
ment patent,  to  said  September  Mining  loca- 
tion. (2)  The  second  party  agrees  to  pay  to  the 
owners  of  said  mining  claim  the  sum  of  $225.- 
00,  gold  coin  of  the  United  States  at  the  time 
and  in  the  manner  following:  ($75.00)  seven- 
ty-five dollars  cash  down,  upon  the  signing 
of  this  agreement  and  the  balance  in  several 
deferred  payments  as  follows:  On  or  before 
July  30th,  1905,  $150.00,  together  with  the 
further  svun  of  one  dollar  ($1.00)  per  annum, 
payable  In  advance  as  rental,  said  deferred 
payments  shall  bear  interest  at  the  rate  of 
one  per  cent,  per  month  until  paid.  It  is  ex- 
pressly understood  and  agreed  by  the  parties 
hereto  that  if  the  second  party  shall  fail, 
neglect  or  refuse  to  make  said  payments  or 
any  of  them,  as  above  specifled,  and  said  pay- 
ments or  any  of  tliem  shall  be  in  default  or 
arrears,  for  a  period  of  ten  days  following 
the  date  when  such  payment  is  due  and  paya- 
ble, then  and  in  that  event,  the  flrst  parties, 
or  any  of  them,  may  enter  into  and  take  pos- 
session of  said  premises  together  with  the 
improvements  witliout  further  notice  or  de- 
mand and  without  process  of  law,  and  the 
second  party  will  surrender  to  the  first  par- 
ties all  of  the  second  party's  right,  title  and 
Interest  in  and  to  said  premises  or  arising 
under  and  by  virtue  of  this  contract  as  liqui- 
dated damages  for  said  breach  of  contract. 
•  *  *  (3)  Upon  Issuance  of  a  government 
patent  for  said  September  mining  claim,  the 
flrst  parties  will  make  and  execute  and  deliv- 
er to  the  second  party  a  good  and  sufficient 
deed  to  said  lot  No.  5,  provided  the  second 
party  shall  make  written  demand  therefor 
upon  the  first  parties  together  with  the  ten- 
der of  one  dollar  within  six  months  after  the 
date  of  recording  said  patent  in  the  office  of 
the  recorder  of  said  county.  *  •  *  (6) 
Time  Is  of  the  essence  of  this  agreement" 

Defendant's  answer  contains  the  following 
admissions,  denials  and  allegations: 

"(1)  Defendant  admits  that  he  entered  into 
an  agreement  as  set  forth  in  plaintiffs'  com- 
plaint, also,  that  he  paid  the  plaintiffs  the 
sum  of  seventy-five  dollars.  Defendant  also 
admits  that  he  has  refused  to  make  further 
payments  under  said  agreement.  Defendant 
also  admits  that  he  is  in  possession  of  the 
property   described   in  plaintiffs'   complaint 

(2)  Defendant,  further  answering,  denies  that 
the  plaintiffs  are  the  owners,  and  entitled  to 
the  possession  of  a  certain  lode  mining  claim, 
called  tlie  'September,'  situated  in  Goldfleld 
Mining  District,  Esmeralda  county,  I'evada. 

(3)  Defendant,  further  answering,  charges 
that  the  plaintiffs  falsely  and  fr:--'lulently 
represented  to  the  defendant  that  i^ey  were 
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tbe  owners  of  said  property,  when  In  trutb 
and  in  fact  said  plaintiffs  never  did  tiave,  and 
have  not  now,  any  title  whatsoever  to  said 
lode  mining  claim.  (4)  Defendant,  further 
answering,  alleges  that  he  has  exi)ended  a 
large  snm  of  money,  to  wit,  fifteen  hundred 
dollars  In  Improving  said  property,  and  Is  en- 
titled to  said  improvements  together  with  the 
possession  of  said  property. 

"Wherefore  defendant  prays  that  said  con- 
tract be  canceled  and  annulled,  and  all  mon- 
eys paid  the  plaintiffs  imder  said  contract  be 
adjudged  the  property  of  this  defendant,  and 
that  this  defendant  have  the  right  of  posses- 
sion of  said  property,  and  bis  Improvements 
thereon,  and  his  costs  of  suit,  and  such  other 
and  further  relief  as  the  court  may  deem 
equitable  and  just. 

"Nicola  K.  Bijellch 
"Nikola  K.  Bljellch,  by 
"£lmer  Rogers, 

"Attorney  for  Deft. 

"Subscribed  and  sworn  to  before  me  this 
15th  day  of  May,  1907. 

"E.  Hardy,  Clerk  of  District  Court, 
"By  J.  B.  Rourke,  Deputy." 

Respondents'  motion  for  Judgment  on  the 
pleadings  was  based  upon  the  following 
grounds  and  none  other:  "That  the  dentals 
and  statements  set  forth  In  defendant's  an- 
swer raises  no  Issue  to  be  tried  and  consti- 
tutes no  defense  to  plaintiffs'  cause  of  action 
as  set  forth  in  plaintiffs'  complaint." 

Respondents  raise  the  question  upon  this 
appeal  that  as  the  complaint  was  verified, 
and  the  answer  not  verified,  that  alone  would 
be  sutHclent  cause  to  affirm  the  judgment. 
While  there  Is  a  pretense  of  a  verification  of 
the  answer,  made  after  the  filing  of  the  an- 
swer but  before  entry  of  Judgment,  It  must 
be  readily  conceded  that  such  verification  is 
not  In  accordance  with  the  provisions  of  the 
statute  and  upon  proper  objection  would  be 
held  insufiiclent,  in  which  case  an  opportunity 
should  be  granted  to  amend.  However,  no 
question  as  to  the  sufficiency  of  the  verifica- 
tion of  the  answer  was  raised  In  the  lower 
court,  and  It  cannot,  therefore,  be  raised  for 
the  first  time  in  this  court.  Counsel,  we 
think,  by  moving  for  Judgment  upon  tbe 
pleadings  upon  other  specific  grounds,  waived 
objection  to  the  verification. 

It  is  contended  by  counsel  for  respondents 
that  appellant  is  governed  by  the  rule  provid- 
ing that  while  the  vendee  remains  in  posses- 
sion of  the  land  conveyed  under  the  contract 
and  claims  tbe  right  of  possession  under  the 
contract,  he  cannot  dispute  the  vendor's  title 
or  refuse  to  comply  with  the  terms  of  the 
contract,  and  that  an  application  of  this  rule 
to  the  facts  admitted  by  the  pleadings  In  this 
case  affords  a  complete  justification  for  the 
Judgment  awarding  plaintiffs  possession  of 
the  property,  together  with  the  Improvements 
and  payments  made  as  liquidated  damages  as 
prayed  for  In  the  complaint.  That  the  rule 
contended  for  Is  the  general   rule  may   be 
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conceded.  Tbe  pleadings,  however.  In  this 
case,  we  think,  take  it  outside  the  mle's  ap- 
plication. While  the  answer  of  the  defend- 
ant admits  that  he  entered  Into  the  contract 
In  question  with  plaintiffs,  be  alleges  that 
such  contract  was  fraudulent  in  Its  inception 
in  that  plaintiffs  falsely  and  fraudulently 
represented  that  they  were  the  owners  of  the 
said  "September"  mining  claim,  "when  in 
trutb  and  in  fact  said  plaintiffs  never  did 
have,  and  have  not  now,  any  title  whatsoever 
to  said  lode  mining  claim."  The  -^nswer  also 
specifically  denies  the  plaintiffs'  allegation  of 
ownership  of  the  claim,  and  alleges  that  de- 
fendant Is  entitled  to  possession  of  the  prop- 
erty Involved  In  the  action.  It  cannot,  we 
think,  be  said,  as  counsel  for  respondents 
contends,  that  appellant  "claims  the  right  of 
possession  under  the  contract."  There  Is 
nothing  In  the  pleadings  wherein  appellant 
makes  any  such  specific  claim  affirmatively 
or  admits  such  fact  by  failnre  to  deny  an  al- 
legation to  that  effect  of  the  plaintiffs.  Oth- 
er allegations  In  the  answer  are  Inconsistent 
with  such  position.  In  all  of  the  cases  to 
which  our  attention  has  been  called  and  oth- 
ers which  we  have  examined  where  the  gen- 
eral rule  has  been  enforced,  the  grantor  has 
been  conceded  to  have  some  title  to  the  prem- 
ises In  controversy.  The  appellant  in  this 
case,  however,  does  not  even  concede  a  de- 
fective title  In  plaintiffs  and  respondents,  but 
upon  the  contrary  he  alleges  that  "plaintiffs 
never  did  have,  and  have  not  now,  any  title 
whatsoever  to  said  lode  mining  claim."  He 
charges.  In  effect,  that  the  contract  sought  to 
be  enforced  was  Induced  by  the  false  and 
fraudulent  representations  of  the  respondents 
and  that  he  received  nothing  by  reason  there- 
of. "When  a  party  moves  for  Judgment  on 
the  pleadings,  he  not  only  for  the  purposes 
of  his  motion  admits  the  truth  of  all  the  al- 
legations of  his  adversary,  but  must  also  be 
deemed  to  have  admitted  the  untruth  of  all 
his  own  allegations  which  have  been  denied 
by  his  adversary."  Wailing  v.  Bown,  9  Ida- 
ho, 184,  72  Pac.  060;  Idaho  Placer  Min.  Co. 
v.  Green  (Idaho)  M  Pac.  161,  164;  11  Enc. 
PI.  &  Prac.  1046. 

When  the  motion  for  Judgment  upon  the 
pleadings  was  made,  applying  tbe  rule  last 
quoted,  It  was  conceded  that  defendant  never 
acquired  any  rights  to  the  land  under  the 
contract,  for  the  reason  that  the  plaintiffs 
had  none  to  convey,  and  that  plaintiffs  were 
not  in  position  to  carry  out  their  part  of  the 
agreement  in  any  extent  whatever.  In  a 
case,  somewhat  similar  in  principle  to  this, 
the  Supreme  Court  of  Michigan  In  an  opinion 
written  for  the  court  by  Cooley,  J.,  said: 
"Equity  could  not  allow  the  rights  of  a  pur- 
chaser under  such  a  contract  to  be  forfeited 
by  the  vendor,  when  the  latter  had  no  title  to 
convey,  and  was  not  In  position  to  perform 
his  own  undertaking."  Converse  v.  Blum- 
rich.  14  Mi<h.  10!».  !H)  Am.  Dee.  iW;  Getty  v. 
Peters,  82  Mich.  061,  46  N.  W.  1036,  10  L.  R. 


Digitized  by 


Google 


354 


95  PACIFIC  REPORTER. 


(Ne». 


A.  465 ;  Warren  v.  Crew,  22  Iowa,  315 ;  Peck 
V.  Brlgbton  Co.,  69  111.  200.  Where  a  vendee 
In  possession  seeks  to  rescind  a  contract  for 
the  sale  of  land  because  of  defect  In  the  title, 
he  is  In  duty  bound  to  restore  to  the  vendor 
what  he  received  under  the  contract  and 
place  the  vendor  in  his  original  situation,  but 
where  he  received  nothing  from  the  vendor 
under  the  contract,  asserts  fraud  upon  the 
part  of  the  vendor  In  falsely  representing  the 
title,  and  claims  title  in  himself,  the  reason 
for  the  rule  fails.  Whltlock  v.  Denlinger,  59 
III.  96. 

We  think  the  answer  of  the  defendant,  es- 
pecially in  the  absence  of  a  demurrer  thereto, 
sets  up  a  good  defense  to  plaintiffs'  cause  of 
action.  This  view  of  the  case  makes  it  un- 
necessary to  determine  other  questions  pre- 
sented. 

The  Judgment  is  reversed,  and  the  cause 
remanded  for  trial. 

TALBOT,  C.  J^  and  SWEENEY,  J.,  concur. 


BRANSON  V.  INDl'STRIAL  WORKERS  OF 

THE  WORLD  et  al.     (No.  1,730.) 
(Supreme  Court  of  Nevada.     April  24.   1008.1 

1.  Dismissal  and  Nonsuit— Grounds  — Mo- 
tion—Combined  Motions— Grant  ob  Re- 
fusal. 

Where  no  specific  provision  is  made  in  the 
statutes  for  a  combined  motion  to  strike  the 
complaint,  to  vacate  tiie  summons,  annul  all  tlie 
proceedings  in  the  cause  and  dismiss  tile  action, 
such  motion  cannot  be  granted  nnless  the  mov- 
ing party  is  clearly  entitled  to  the  relief  asked 
for,  and  the  pleadmg  cannot  be  amended  so  as 
to  cure  the  defects  complained  of. 

2.  Associations— Actions  Against— Parties. 

In  equity,  an  action  may  be  instituted  by  or 
against  a  voluntary  unincorporated  organization 
where  the  members  comprismg  the  same  are  nu- 
merous by  simply  joining  as  defendants  a  few 
natural  persons,  members  of  the  organization, 
sufficient  to  represent  and  protect  the  interests 
of  the  entire  membership,  and  the  few  may  be 
made  plaintiffs  or  defendants  for  all. 

[Ed.  Note. — For  ca.ses  in  point,  see  Cent.  Dig. 
vol.  4,  Associations,  8S  37— iO.] 

3.  Action- Legal  or  Kquitable  Nature- 
Abolition  OF  DiSTiNtTioN— Code  Provi- 
sions. 

X.'nder  the  Code  of  Nevada,  there  is  but  one 
form  of  civil  action,  and  legal  and  e<|)iitable  dis- 
tinctions so  far  as  practice  is  concerned  are 
largely,  if  not  entirely,  done  away  with. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  1,  Action,  I  156 :   vol.  10,  Equity.  $  4.] 

4.  Associations— Multiplicity  of  Parties- 
Equity  Rule  in  Civil  .Action. 

Since  it  was  the  intention  of  the  Legisla- 
ture by  section  14,  Civ.  Prac.  Act  (Comp.  Laws, 
{  31(K».  providing  for  the  joinder  of  parties  as 
plaintiffs  or  defendants,  where  the  parties  are 
numerous  and  it  is  impracticable  to  bring  them 
all  before  the  court,  and  to  permit  one  or  more 
to  sue  or  defend  for  the  benefit  of  all,  to  make 
the  equity  rule  as  to  the  joinder  of  parties  avail- 
able in  an  action  at  law,  in  an  action  against 
voluntary  associations,  it  is  proper  to  sue  the 
associations  aa  such  and  join  a  few  natural  per- 
sons, members  of  the  association,  to  represent 
all  the  members. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  4,  Asiiociatious,  H  37—10.] 


5.  Motions  — Relief  Gbantbd  —  Remedy  bt 
Demuhbeb. 

Under  Comp.  Laws,  {  31,3.5.  authorizing  a 
demurrer  to  a  complaint  for  a  defect  or  misjoin- 
der of  parties  defendant,  and  under  section  71  of 
the  Practice  Act  (Comp.  Laws.  I  31(i(!).  author- 
izing the  court  to  disregard  errors  not  affecting 
the  substantial  rights  of  the  parties,  it  is  er- 
ror in  an  action  against  a  voluntary  unincorpo- 
rated association  in  which  are  joined  a  few  nat- 
ural persons,  members  of  the  association,  to  rep- 
resent all  the  members,  to  grant  a  portion  of  a 
combined  motion  to  strike  the  complaint,  to  va- 
cate the  summons,  annul  all  the  pro<-eedings  in 
the  cause  and  dismiss  the  action,  by  dismissing 
only  as  to  the  association  as  such,  since  the 
court,  not  being  able  to  grant  the  relief  aske<l. 
should  have  denied  the  motion  in  toto  and  left 
the  parties  to  their  remedy  by  demurrer. 

6.  Absociations  —  Members  —  Attachment- 
Affidavits— Parties. 

Where,  in  an  action  against  a  voluntary 
unincorporated  association,  a  few  natural  per- 
sons, members  of  the  association,  are  made  par- 
ties to  represent  all  the  members,  an  affidavit 
for  an  attacliment  in  the  action,  good  against 
tiie  natural  persons  made  parties,  is  good  against 
all  the  members  of  the  association. 

[EM.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  4.  Associations,  §§  37—40.] 

7.  Conspiracy  —  Criminal  Responsibility- 
Enticing  Servants. 

Neither  at  common  law  nor  under  statutes 
modifying  the  common-law  doctrine  is  it  lawful 
for  workmen  to  combine  to  injure  another's  busi- 
ness by  causing  his  employes  to  leave  his  serv- 
ices by  intimidation,  tlireats,  molestation,  or  co- 
ercion, and  such  a  combination  constitutes  an 
indictable  conspiracy. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  10,  Conspiracy,  §  56. 

For  other  definitions,  see  Words  and  Phrases, 
vol.  2,  pp.  1454,  1461 ;    vol.  8,  p.  7G13.] 

8.  Words  and  Phrases — "Boycott." 

The  term  "boycott"  ordinarily  means  a 
confederation,  generally  secret,  of  many  persons 
whose  intent  is  to  injure  another  by  preventing 
any  and  all  persons  from  doing  bnsmess  with 
him  through  fear  of  incurring  the  displeasure, 
persecution,  and  vengeance  of  the  conspirators. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  vol.  1,  pp.  855,  856;  vol.  8,  p. 
7502.] 

9.  Attachment— Affidavits — Criminal  Acts 
—Boycott— Associations. 

Where,  in  an  action  against  voluntary  un- 
incorporated associations  and  their  members  for 
damages  for  injuries  to  plaintiff's  business  by 
boycott,  etc.,  an  afiidavit  for  attachment  alleges 
In  the  words  of  Comp.  Laws,  §  3218,  that  de- 
fendants criminally  incurred  the  damages  for 
which  suit  has  been  commenced,  and  in  addi- 
tion, makes  the  complaint  part  of  the  affidavit, 
which  complaint  alleges  in  substance  that  the 
defendants  combined  together  to  injure  plain- 
tiff's business  by  threats,  boycott,  and  the  like, 
and  the  use  of  violence,  setting  out  specific  acts 
which  were  alleged  to  be  unlawful,  and  that 
the  reason  for  their  action  was  the  refusal  of 
plaintiff  to  accede  to  the  demands  of  defendants, 
that  plaintiff  compel  bis  employes,  who  were 
union  men  and  to  whom  he  paid  union  wages,  to 
join  a  rival  labor  organization,  the  affidavit 
states  a  good  canse  of  action  for  an  attachment 
on  the  ground  of  criminally  incurring  the  dam- 
ages sued  for,  since  the  allegations  of  the  com- 
plaint show  that  there  was  not  a  iieaceable  co- 
operation of  the  employes  to  better  their  condi- 
tion by  securing  an  advance  in  wages  or  in  fix- 
ing the  hours  of  labor  an  expressly  authorized 
by  ("onip.  Laws,  i  47.")1.  and  the  acts  in  them- 
selves show  a  criminal  conspiracy. 


Digitized  by 


Google 


Nct.X 


BRANSON  ▼.  INDUSTRIAL  WORKERS  OF  THE  WORLD. 


365 


10.  Saub. 

Held,  also,  that  it  was  not  necessary  that 
all  the  specific  acts  alleged  to  have  been  commit- 
ted in  pursuance  of  the  conspiracy  be  in  them- 
selves of  a  criminal  nature,  or  that  it  be  de- 
termined whether  each  and  every  specific  act  is 
unlawful. 

11.  Appeai/— Review — Questions    Consider- 
ed— Academic  Questions. 

Where,  in  an  action  against  a  voluntary  un- 
incorporated association  and  its  members  for 
damages  to  plaintifiTs  business  by  a  conroiracy 
to  boycott,  an  appeal  is  taken  by  plaintiff  from 
an  order  dismissing  the  action  against  the  as- 
sociation as  such,  the  fact  that  property  was 
wrongfully  taken  by  the  sheriff  under  a  writ  of 
attachment  sued  out  in  the  action  cannot  be  re- 
viewed on  the  record  presented. 

Appeal  from  District  Court;   Nye  County. 

Action  by  L.  C.  Branson  against  the  In- 
dustrial Workers  of  the  World  and  others  for 
damages  caused  by  a  conspiracy  to  boycott 
and  Injure  plaintiff's  business.  From  an  or- 
der dismissing  the  complaint  as  against  part 
of  tbe  defendants,  plaintiff  appeals.  Revers- 
ed and  remanded. 

L.  A.  Gibbons  and  Wm.  Forman,  for  ap- 
pellant   P.  M.  Broler,  Jr.,  for  appellees. 

PER  CURIAM.  This  is  an  action  brought 
by  the  plaintiff  and  appellant  against  various 
voluntary  unincorporated  labor  organizations 
— such  organizations  being  designated  in  the 
complaint  by  their  respective  names — against 
the  president  and  secretary,  respectively,  of 
each  of  said  organizations,  both  in  their  of- 
ficial and  individual  capacity ;  also  against 
a  number  of  other  persons,  members  of  said 
organizations.  At  the  time  of  the  filing  of 
the  complaint  a  writ  of  attachment  was  ob- 
tained upon  an  affidavit,  reciting  that  tbe 
ground  of  attachment  was  that  "defendants 
criminally  incurred  the  obligations  for  which 
tbe  suit  has  been  commenced."  In  the  affi- 
davit for  attachment  a  copy  of  the  complaint 
was  set  out  in  full,  and  made  a  part  thereof. 

The  complaint,  briefly  epitomized,  alleged 
that  plaintiff  was  tbe  owner  and  publisher  of 
two  certain  newspapers  published  in  the  state 
of  Nevada,  to  wit,  the  Touopah  Dally  Sun, 
published  at  Tonopah  in  Nye  county,  and  the 
Ooldfield  Daily  Sun,  published  at  Ooldfield  in 
Esmeralda  county ;  that  plaintiff  had  Invest- 
ed more  than  $27,500  in  said  two  newspapers, 
and  the  plants  connected  therewith,  and  that 
he  was  dependent  upon  the  public  for  the  sup- 
port and  patronage  of  the  same ;  that  plain- 
tiff In  tbe  publishing  of  said  newspapers  em- 
ployed only  "union"  men  and  paid  them  "un- 
ion" wages;  ttiat  the  defendants  demanded 
of  plaintiff  that  be  require  his  employes  to 
become  members  of  the  defendant  organiza- 
tion, the  Industrial  Workers  of  the  World, 
and  upon  plaintiff's  refusal  so  to  do,  the  de- 
fendants, and  each  of  them,  entered  into  a 
conspiracy  to  damage,  injure,  and  ruin  plain- 
tiff's business  and  interest  in  said  two  news- 
papers, by  means  of  boycotts,  threats,  intimi- 
dation and  violence;  that  in  pursuance  of 
said  conspiracy,  defendants  are  charged  in 


the  complaint  with  specific  acts  of  violence, 
threats  and  intimidation,  as  follows: 

"(1)  That  on  the  3d  day  of  August,  190C, 
defendants  caused  and  procured  a  strike  of 
the  newsboys  or  those  who  delivered  and  sold 
to  the  Ooldfield  Dally  Sun  hi  Goldfleld,  Es- 
meralda county,  Nevada,  and  that  said  news- 
l>oys  thereupon  struck  and  refused  to  sell  or 
deliver  said  the  Goldfleld  Daily  Sun;  that 
thereupon  plaintiff  employed  one  H.  C.  Farm- 
er, and  Everett  Read  to  deliver  his  said  pa- 
pers, and  thereupon  said  defendants  caused 
said  parties  to  be  physically  assaulted  and 
called  'scabs'  and  other  opprobrious  names, 
and  by  vtoleu%«  and  intimidation  prevented 
said  parties  from  delivering  said  paper,  and 
by  said  means,  and  others  hereinafter  set 
forth,  plaintiff  has  been  and  is  prevented 
from  delivering  his  said  papers  In  Goldfleld. 
(2)  The  defendants  Issued  and  caused  to  be 
distributed  a  circular  throughout  Goldfleld, 
and  sent  the  same  to  the  customers  and  sub- 
scribers of  plaintiff,  in  which  circular  plain- 
tiff, the  Goldfleld  Daily  Sun,  was  declared 
unfair.  •  •  •  And  the  public  was  asked 
and  commanded  not  to  buy  said  paper  or  in 
any  way  patronize  the  same.  (3)  That  de- 
fendants visited  all  advertisers  who  adver- 
tised In  the  Goldfleld  Daily  Sun,  and  falsely 
stated  to  all  said  advertisers  that  said  paper 
was  unfair,  and  that  defendants  had  boy- 
cotted the  same,  and  demanded  of  said  adver- 
tisers that  they  cease  to  advertise  in  said 
the  Goldfleld  Dally  Sun,  and  threatened  said 
advertisers  that  if  they  continued  to  advertise 
in  said  the  Goldfleld  Daily  Sun  any  advertiser 
so  doing  would  be  boycotted  by  defendants. 
(4)  That  said  defendants  demanded  of  the 
public  in  general  that  they  not  subscribe  for, 
advertise  in,  or  in  any  way  patronize  the 
Goldfleld  Daily  Sun,  and  threatened  any  one 
who  did  so  with  boycott  by  defendants.  (5) 
That  defendants  visited  all  tbe  news  stands 
in  Goldfleld  where  the  Goldfleld  Daily  Sun 
was  sold  or  dealt  in,  and  threatened  each  and 
all  of  said  news  stands  with  a  Iwycott  at  the 
hands  of  defendants,  and  that  defendants 
would  post  any  news  stand  selling  tbe  said 
the  Goldfleld  Daily  Sun  as  'unfair'  and  a 
'scab,'  unless  said  news  stand  ceased  absolute- 
ly to  sell  or  handle  said  paper.  That  one  of 
said  news  stands  was  owned  by  one  of  plain- 
tiff's employes,  and  that  defendants  by  the 
use  of  said  threats  and  intimidations  forced 
and  compelled  said  employ^  not  alone  to  cease 
selling  or  handling  the  said  the  Goldfleld 
Daily  Sun,  but  also  quit  the  employ  of 
plaintiff;  and  that  said  employg  of  plaintiff 
was  forced  to  accede  to  the  demands  of  de- 
fendants through  fear  that  defendants  would 
ruin  his  business  unless  he  did  comply  with 
their  demands.  (6)  That  defendant  main- 
tained a  blackboard  or  billboard  on  the  pub- 
lic streets  of  Goldfleld  in  front  of  the  Miners' 
Union  Hall,  on  which  blackboard  or  billboard 
they  caused  to  be  posted  the  names  of  all 
those  who  advertised  in  the  Goldfleld  Daily 
Sun,  and  in  connection  with  the  names  of  said 


Digitized  by 


Google 


356 


95  PACIFIC  REPORTER. 


(Ner. 


advertisers  so  posted  stated  that  'the  Gold- 
fleld  Dally  Sun  had  been  declared  unfair,'  and 
asked  the  public  not  to  patronize  those  per- 
sons or  firms  or  corporations  whose  names 
appeared  upon  said  blackboard  or  billboard 
for  th«  reason  that  they  advertised  In  the 
Goldfleld  Dally  Sun ;  that  by  reason  of  said 
acts  of  defendants  all  advertisers  save  five, 
whose  names  were  posted  on  said  blackboard, 
were  forced  to  and  did  withdraw  their  ad- 
vertisements from  the  Goldfield  Daily  Sun. 
(7)  That  defendants  established  an  espionage 
upon  the  office  of  the  Goldfleld  Daily  Sun 
and  watched  all  persons  who  entered  into  the 
office  of  the  said  paper,  and  that  by  reason 
of  the  threats  of  a  boycott  and  Intimidation 
forced  and  compelled  many  persons  to  cease 
to  patronize  the  Job  printing  department  of 
the  Goldfield  Dally  Sun,  and  In  many  cases 
forced  and  compelled  customers  to  cancel  or- 
ders for  work  given  to  said  paper,  even  after 
the  work  had  been  completed  by  plaintiff.  (8) 
That  defendants  combined  and  conspired  with 
the  employes  of  the  Tonopah  Goldfleld  Rail- 
road Company  who  handle  freight  and  with 
the  transfer  companies  operating  in  Goldfield, 
whereby  said  railway  employes  and  said 
transfer  companies  agreed  not  to  in  any  way 
handle,  deliver,  or  forward  any  of  the  freight 
sent  by  or  to  plaintiff  or  the  Goldfield  Dally 
Sun,  and  that  by  reason  of  said  combination 
and  conspiracy  said  railway  employes  have 
refused  to  handle  or  unload  freight  sent  to 
or  by  the  Goldfield  Dally  Sun,  and  the  trans- 
fer companies  have  refused  to  handle  in  any 
way  freight  sent  to  or  by  the  Goldfleld  Dally 
Sun,  and  that  as  a  direct  result  of  said  com- 
bination and  conspiracy  plaintiff  Is  unable  to 
receive  or  ship  any  freight  unless  his  own 
employes  receive  the  same  at  the  cars  or  de- 
liver the  same  to  the  cars  for  shipment.  (9) 
That  defendant  organizations  have  enforced 
their  said  boycott  against  plaintiff  and  his 
paper  the  Goldfield  Dally  Sun  and  the  Tono- 
pah Dally  Sun,  and  has  compelled  its  mem- 
bers to  enforce  said  boycott  by  placing  a  fine 
of  f  15  upon  any  member  who  bought  a  copy 
of  either  paper.  (10)  That  the  defendant 
organizations  have  directed  and  ordered  all 
their  members  to  withdraw  their  subscrip- 
tions from  the  Tonopah  Dally  Sun  under  a 
penalty  of  a  fine  by  or  a  dismissal  from  said 
organizations.  (11)  That  defendants  have  per- 
suaded and  endeavored  to  compel  those  who 
sell  and  deliver  the  Tonopah  Dally  Sun  to 
strike  and  refuse  to  sell  said  paper  or  to  de- 
liver the  same  to  its  subscribers,  and  in  pur- 
suance of  said  conspiracy  and  combination 
have  offered  to  pay  said  newsboys,  and  those 
who  deliver  and  sell  said  the  Tonopah  Daily 
Sun,  $1.50  per  day  if  they  would  strike  and 
refuse  to  sell  or  deliver  said  newspaper.  (12) 
That  said  defendants  have  caused  by  threats 
and  intimidation  the  newsboys,  and  those  who 
sell  and  deliver  the  Tonopah  Dally  Sxm  In 
Manhattan,  Nye  county,  Nevada,  to  strike  and 
refuse  to  sell  or  deliver  said  the  Tonopah 
Daily  Sun,  and  thereby  greatly  decrease  the 


circulation  of  said  paper,  and  prevented  plain- 
tiff from  obtaining  new  subscribers.  (13)  That 
defendants  or  their  agents  have  visited  the 
newsdealers  in  Tonopah,  Nye  county,  hand- 
ling or  selling  the  Tonopah  Dally  Son,  and 
demanded  of  them  that  they  cease  selling  or 
handling  the  Tonopah  Dally  Sun,  and  threat- 
ened them  that  if  they  did  not  do  so  that 
they,  the  defendants,  would  boycott  the  news- 
dealers continuing  to  handle  said  the  Tono- 
pah Daily  Sun.  (14)  That  defendant  Shaw 
entered  the  office  of  the  plaintiff  in  Tonopah, 
and  attempted  by  threats  and  Intimidation 
to  compel  plaintiff  to  submit  to  the  demands 
of  the  defendants,  and  persisted  in  bis  said 
threats  and  intimidations  until  it  became  nec- 
essary to  eject  him  from  plaintiff's  said  office. 
(13)  That  defendants  have  demanded  that  ad- 
vertisers in  the  Tonopah  Daily  Sun  withdraw 
their  advertisements  from  said  paper,  and 
have  threatened  that  unless  they  did  so  de- 
fendants would  boycott  them,  and  that  as  a 
result  of  said  threats  and  Intimidations,  ad- 
vertisers in  said  paper  have  withdrawn  their 
advertisements  therefrom  and  have  ceased  to 
advertise  In  said  paper.  (16)  That  defendants 
have  publicly,  falsely  stated  and  caused  said 
statement  to  be  circulated  among  the  public 
that  the  Tonopah  Daily  Sun  was  unfair,  and 
that  the  same  was  published  solely  In  the  In- 
terests of  the  mine  owners,  and  demanded  of 
all  persons  that  for  these  reasons  they  do  not 
subscribe  for  or  patronize  said  paper.  (17) 
That  plaintiff  is  informed  and  believes,  and 
therefore  alleges  the  facts  to  be,  that  defend- 
ant organization  I.  W.  W.  and  its  officers 
plotted  and  planned  to  blow  up  and  destroy 
the  plant  of  said  the  Tonopah  Daily  Son, 
and  was  prevented  from  so  doing  only  by 
the  vigilance  of  the  plaintiff  in  guarding  his 
said  property.  (18)  That  defendants  for  the 
purpose  of  intimidating  plaintiff  and  pre- 
venting him  from  publishing  his  said  news- 
paper, and  for  the  purpose  of  injuring  and 
destroying  bis  business  and  his  property  rights 
in  said  newspapers,  and  for  the  puri>ose  of 
depreciating  in  value  thereof  and  forcing 
plaintiff  to  comply  with  their  demands  have 
repeatedly  publicly  stated  and  threatened  as 
follows:  That  the  boycott  (against  plaintiff) 
would  not  be  raised  until  the  plaintiff  had 
sold  both  his  newspapers,  and  that  if  plain- 
tiff did  not  do  so  his  two  plants  would  not 
be  worth  fifteen  cents.  That  plaintiff  would 
have  to  sell  his  Goldfield  paper,  prove  the  sale 
to  be  bona  fide,  compel  the  employes  of  the 
Tonopah  Daily  Sun  to  Join  the  Industrial 
Workers  of  the  World,  and  publish  In  the 
Tonopah  Daily  Sun  an  apology  to  the  Indus- 
trial Workers  of  the  World.  That  the  pur- 
chaser of  the  said  the  Goldfleld  Dally  Sun 
would  have  to  carry  the  so-called  'I.  W.  W. 
Card'  or  publish  a  column  devoted  to  the  In- 
dustrial Workers  of  the  World.  That  plain- 
tiff could  sell  his  business  and  plant  in  Gold- 
field  only  to  the  I.  W.  W.  That  they  (de- 
fendants) would  not  let  up  on  plaintiff  until 
they  had  driven  him  from  the  state  of  Ne- 
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Tada.  (19)  The  defendants  caused  plaintiff's 
employ^  to  be  assaulted  while  they  were 
delivering  mall  to  the  United  States  post  of- 
fice or  taking  mall  therefrom." 

The  complaint  further  alleges  that  as  a 
result  of  the  alleged  conspiracy  of  defend- 
ants, and  the  acts  and  things  done  in  pur- 
suance thereof,  plalntifF  was  damaged  in  the 
sum  of  $25,000,  and  Judgment  for  that 
amount,  together  with  costs,  is  prayed  for 
against  defendants. 

Certain  of  the  defendants  appeared  spe- 
cially, and  filed  a  notice  and  motion,  the 
body  of  which  is  as  follows:  "The  defend- 
ants. Industrial  Workers  of  the  World,  To- 
nopnb  Miners'  Union  No.  121,  Mining  Depart- 
ment Industrial  Workers  of  the  World,  Gold- 
field  Miners'  Union  No.  220,  Mining  Depart- 
ment Industrial  Workers  of  the  World,  Gold- 
field  Branch  Industrial  Workers  of  the 
World,  Newsboys'  Union  No.  45,  I.  W.  W., 
Herbert  T.  Shaw,  as  president  of  the  Tono- 
pab  Branch  of  the  Industrial  Workers  of  the 
World,  6.  A.  Roberts,  as  secretary  of  the 
Tonopah  Branch  of  the  Industrial  Workers 
of  the  World,  J.  M.  Brown  and  Joe  Smith, 
respectlTely  as  president  and  secretary  of 
the  Tonopah  Miners'  Union  No.  121,  Mining 
Department,  Industrial  Workers  of  the 
World,  F.  Clough  and  J.  B.  Barry,  respec- 
tively as  president  and  secretary  of  the  Gold- 
field  Miners'  Union  No.  220,  Industrial  Work- 
ers of  the  World,  L.  O'Handley  and  A.  Mor- 
ris, respectively  as  president  and  secretary  of 
the  Newsboys'  Union  No.  45,  I.  W.  W.,  above 
named  appearing  herein  only  for  the  pur- 
pose of  this  motion,  ask :  That  the  com- 
plaint on  file  herein  be  stricken  from  the 
files,  the  summons  vacated,  quashed,  and  set 
aside,  and  all  and  singular  proceedings,  so 
far  had  and  taken  in  said  court  and  cause 
be  annulled  and  declared  void ;  that  plaintiff 
take  nothing  thereby,  and  that  said  action  be 
dismissed,  and  upon  the  following  grounds: 
That  the  said  complaint  does  not  conform 
to  the  provisions  of  section  30  of  the  Civil 
Practice  Act  of  this  state  (Conip.  Laws,  { 
3134),  In  that  the  same  does  not  specify  that 
said  defendants,  so  as  aforesaid,  specially 
appearing,  are  thereby  sued  as  persons  nat- 
ural or  artificial ;  upon  the  contrary,  said 
action  Is  brought,  and  the  same  Is  pending 
and  prosecuted  against  said  defendants,  and 
each  of  them,  as  a  voluntary  'unincorporated 
association,  composed  of  persons  voluntarily 
combined  and  associated  together  for  their 
common  benefit.'  That  said  complaint  com- 
plains and  alleges  that  said  aotiou  is  against 
said  defendants  not  as  natural  or  artificial 
persons,  but  as  an  unincorporated  voluntary 
association  or  society,  which  Is  not  a  legal 
entity,  and  has  no  existence  apart  from  and 
separate  from  those  persons  comprising  said 
unincorporated  voluntary  association.  That 
said  action  Is  brought  and  pending  against 
said  defendants  in  the  nnuie  and  names  of 
imlncorporated  voluntary   associations,   sep- 


arate and  apart  from  the  person  and  per- 
sons who  compose  them." 

At  the  same  time,  the  same  defendants  ap- 
pearing specially,  and  subject  to  the  forego- 
ing motion,  reserving  all  the  rights  therein 
claimed,  moved:  "That  the  writ  of  attach- 
ment Issued  out  of  said  court  in  said  cause 
be  vacated,  quashed,  set  aside,  dissolved,  dis- 
charged, and  declared  void,  and  all  and  sing- 
ular funds,  property  and  money  thereby  seiz- 
ed upon  and  held  be  released  and  discharged 
therefrom  upon  the  following  grounds :  That 
said  writ  of  attachment  was  improperly  is- 
sued, in  this:  That  the  afildavlt  upon  at- 
tachment, filed  in  said  cause,  does  not  con- 
form to  the  provisions  of  an  act  of  the  Leg- 
islature of  the  state  of  Nevada,  entitled  'Aa 
act  to  amend  an  act  entitled  "An  act  to  reg- 
ulate proceedings  in  civil  cases  in  the  courts 
of  Justice  in  this  state,"  and  to  repeal  all 
other  acts  in  relation  thereto,'  approved 
March  8,  1809 ;  approved  February  14,  1887 ; 
St.  1887,  p.  55,  c.  48;  for  in  that  said  at- 
tachment was  attempted  to  be  issued  on  ac- 
count of  defendants  having  criminally  In- 
curred the  obligation  for  which  suit  has  been 
commenced,  whereas  said  affidavit  sets  forth 
no  fact  or  facts  describing  any  criminal  act 
or  acts  on  the  part  of  the  defendants,  or  any 
or  either  of  them,  and  contains  no  statement 
of  fact  or  facts  describing  any  act  or  acts  of 
defendants  showing  the  commission  of  any 
criminal  act  whereby  said  defendants,  or  ei- 
ther of  them,  were  criminally  liable,  or 
which  would  subject  the  defendants,  or  any 
or  either  of  them,  to  civil  damages.  That 
said  affidavit  does  not  contain  any  fact  or 
facts  showing  that  any  act  or  acts  of  defend- 
ants, or  that  any  or  either  of  them  criminal- 
ly Incurred  any  obligation  for  which  plain- 
tiff has  commenced  suit,  or  for  which  plain- 
tiff is  at  all  entitled  to  recover  any  compen- 
sation whatsoever.  That  said  affidavit  fails 
to  show  that  the  nature  of  the  plalntUTs 
claim  Is  Just,  or  that  he  is  entitled  to  recov- 
er in  this  action.  That  said  affidavit  is  whol- 
ly insufficient  and  does  not  state  any  fact  or 
facts  sufficient  to  conform  to  the  provisions 
of  the  statute  aforesaid,  in  that  It  falls  to 
show  that  any  debts  whatever,  or  that  the 
amount  for  which  this  suit  Is  commenced, 
has  been  criminally  or  otherwise  Incurred  by 
said  defendants,  or  any  or  either  of  them. 
That  said  affidavit  for  attachment  was  and 
Is  wholly  insufficient  to  give  this  court  Juris- 
diction to  Issue  the  writ  of  attachment,  for 
it  falls  to  show  that  any  liability  of  defend- 
ants, or  any  or  either  of  them,  was  Incurred 
criminally,  fraudulently,  or  otherwise.  That 
said  affidavit  does  not  state  facts  sufficient 
to  show  the  nature  of  the  plaintifTs  claim, 
and  particularly  that  said  claim  Is  a  Just 
one,  and  that  the  same  was  criminally  con- 
tracted whereby  an  obligation  on  the  part 
of  the  said  defendants  was  incurred  for 
which  this  suit  was  commenced." 

These  motions  coming  on  regularly  to  be 
beard  before  the  trial  court,  the  following 
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order  was  made:  "It  la  ordered  that  as 
against  each  and  all  of  the  voluntary  unin- 
corporated asBociations  named  and  set  forth 
In  the  complaint  as  defendants,  the  motion 
of  defendants  to  dismiss  said  action  and  dis- 
solve said  attachment  is  hereby  granted." 
From  this  order  plaintiff  appeals. 

1.  It  will  be  observed  that  In  the  first  mo- 
tion quoted  above  It  was  asked,  first,  "that 
the  complaint  on  file  herein  be  stricken  from 
the  files" ;  second,  "the  summons  vacated, 
quashed,  and  set  aside";  third,  that  "all 
aud  singular  the  proceedings  so  far  had 
*  •  •  be  annulled  and  declared  void" ; 
fourth,  "that  said  action  be  dismissed." 
There  Is  no  specific  provision  in  the  statutes 
for  motions  of  this  character,  and  they 
should  not  be  granted  unless  the  moving 
party  is  clearly  entitled  to  the  relief  aslted 
for,  and  the  pleadings  are  not  capable  of  be- 
ing amended  so  as  to  cure  the  defect  com- 
plained of.  It  is  manifest  that  the  court 
could  not  appropriately  grant  any  of  the 
things  demanded  In  the  motion  when  there 
were  any  proper  parties  defendant.  If  the 
court  had  denied  the  motion,  respondents 
could  not  have  successfully  assigned  error, 
even  though  It  be  conceded  that  it  was  not 
proper  to  make  voluntary  unincorporated  as- 
sociations of  persons,  parties  to  actions  mere- 
ly by  the  name  of  the  association.  If  no 
natural  persons  had  been  made  defendants  In 
this  action,  then  the  case  would  have  been 
in  the  same  situation  as  that  of  Mexican 
Mill  V.  Yellow  Jacket  S.  M.  Co.,  4  Nev.  40, 
07  Am.  Dec.  510,  relied  on  by  respondents. 
In  which  this  court  said:  "The  very  first 
step  towards  the  commencement  of  a  civil 
action  or  proceeding  is  the  filing  of  a  com- 
plaint, in  which  it  is  indispensable  that  there 
be  shown  a  plaintiff  and  a  defendant,  and 
without  which  It  Is  an  absolute  nullity,  and 
renders  void  all  subsequent  proceedings  had 
under  it.  In  this  instance,  no  person  nat- 
ural or  artificial  is  named  as  a  plaintiff,  and 
if  an  amendment  were  allowed  to  supply  the 
omission  tlie  effect  of  such  an  amendment 
would  necessarily  be  to  make  a  plaintiff 
where  there  were  none  such  at  the  incep- 
tion of  the  action."  In  this  case,  however, 
the  plaintiff  is  a  natural  person,  and  numer- 
ous natural  persons  are  included  as  defend- 
ants. While  the  trial  court  could  not  grant 
the  motion  in  Its  entirety,  as  prayed  for.  It 
did  grant  It  In  part,  by  dismissing  the  ac- 
tion in  so  far  as  the  voluntary  unincorporat- 
ed associations  named  and  set  forth  in  the 
complaint  were  concerned.  It  seems  to  be 
conceded  that  the  effect  of  this  order  would 
be  practically  to  strike  from  the  complaint 
all  defendants,  excepting  the  few  designated 
by  name,  while  the  many  hundreds  who  com- 
pose the  organizations  would  in  no  sense  be 
parties  to  the  action.  For  the  purposes  of 
this  opinion,  we  will  treat  it  as  having  such 
effect. 

While  a  voluntary  unincorporated  associa- 
tion cannot  by  its  name  alone  sue  or  be  sued, 


nevertheless,  such  an  organization  has  its 
rights  and  responsibilities,  which  rights  it 
may  enforce  by  appropriate  procedure;  and, 
by  the  same  procedure,  it  necessarily  follows, 
it  may  be  held  accountable  for  its  respousi- 
blUties.  These  organizations  usually  com- 
prise a  large  membership,  and  are  governed 
In  accordance  with  prescribed  rules  aud  regu- 
lations by  officers  elected  for  the  purpose. 
They  frequently  not  only  possess  a  large 
amount  of  property,  but  exercise  vast  powers 
in  the  communities  in  which  they  exist  It 
is  conceded  that  they  may  sue  or  l>e  sued  by 
Joining  all  their  members,  but  this,  if  requi- 
site, would  Impose  great  inconvenience  upon 
the  organizations  themselves,  as  well  as  hard- 
ship upon  those  seeking  redress  against  such 
organizations,  for  it  would  be  impossible,  iu 
many  instances,  for  uonmembers  to  obtain 
the  names  of  more  than  a  small  fraction  of 
the  membership,  without  great  effort,  delay, 
aud  probable  expense.  It  is  manifest,  we 
think,  from  the  complaint,  that  the  plaintiff 
proceeded  upon  the  theory  that  the  persons 
constituting  the  defendant  organizations, 
being  numerous,  he  could  proceed  against  a 
few  personally,  who  would  represent  the 
whole  bod}'  of  the  defendant  organizations. 
Counsel  for  appellant  now  contends  that  the 
defendant  organizations  are  properly  made 
defendants  upon  this  theory.  It  has  long 
been  recognized  in  proceedings  in  equity  that 
an  action  may  be  Instituted  by  or  against  a 
voluntary  unincorporated  organization,  where 
the  members  comprising  the  same  were  nu- 
merous, by  simply  Joining  as  defendants  a 
few  natural  persons,  members  of  the  organi- 
zation, sufficient  to  represent  and  protect  the 
Interests  of  the  entire  membership,  and  that 
the  few  may  be  made  plaintiffs  or  defend- 
ants for  all.  Story's  Eq.  PI.  §  97;  16  Ency. 
PI.  &  Pr.  p.  608 ;  22  Ency.  PI.  &  Pr.  p.  247 : 
U.  S.  v.  Coal  Dealers'  Association  (C.  C.)  8.") 
Fed.  252.  The  case  of  United  States  v.  Coal 
Dealers'  Association  was  a  "bill  by  the  United 
States  against  the  Coal  Dealers'  Association 
of  California  and  the  members  of  the  associa- 
tion, and  against  Charles  R.  Allen,  Central 
Coal  Company,  R.  D.  Chandler,  George 
Fritch,  J.  C.  Wilson  &  Co.,  Oregon  Improve- 
ment Company,  Oregon  Coal  &  Navigation 
Company,  W.  G.  Stafford,  trading  as  W.  G. 
Stafford  &  Co.,  R.  Dunsmuir's  Sons,  John 
Rosenfeld,  Louis  Rosenfeld,  and  Henry  Ros- 
enfeld,  partners,  trading  as  John  Rosenfeld 
Sons."  Discussing  this  question.  Morrow,  Cir- 
cuit Judge,  said:  "It  is  contended  that,  as 
the  Coal  Dealers*  Association  is  an  unincor- 
porated company,  it  cannot  be  brought  Into 
court  by  making  it  a  party  defendant  by  that 
name.  In  equity,  the  action  must  be  against 
the  individuals  comprising  such  an  associa- 
tion ;  but  there  Is  this  exception :  Where  the 
parties  are  numerous,  some  of  them  may  be 
brought  in  as  representing  the  whole  associa- 
tion. The  title  of  this  case  is  against  'The 
Coal  Dealers'  Association  of  California,  and 
All  the  Members  of  Said  Association,'  and 
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also  agRinst  17  IndlrldualB,  who  are  deslg- 
I'uted  as  'Members  and  Officers  of  Said  As- 
;vK-iation.'  The  return  of  the  marshal  shows 
that  all  these  individuals  have  been  served; 
that  the  president  of  the  association  has  been 
served  as  an  individual,  and  as  president  of 
the  association;  and  be  has  appeared  in  the 
c-apacity  of  president  in  the  affidavit  filed  by 
hini,  as  has  also  the  secretary  of  the  associa- 
tion. This,  I  think.  Is  sufficient,  under  the 
rule  requiring  sufficient  parties,  to  represent 
all  the  adverse  interests  in  the  suit."  Were 
this  a  proceeding  In  equity,  there  would  be 
no  question  about  the  right  of  plaintiff  to 
make  certain  of  the  members  of  the  defend- 
ant organizations  defendants  for  all  their 
associates  who  had  a  common  interest  This, 
however.  Is  an  action  at  law  for  damages, 
and  the  equity  rule  does  not  prevail  unless 
made  so  by  statute.  Section  14  of  the  Civil 
Practice  Act  of  this  state  (Comp.  Laws,  { 
3109)  provides :  "Of  the  parties  to  the  action, 
those  who  are  united  in  Interest  shall  be 
joined  as  plaintiffs  or  defendants ;  but  if  the 
consent  of  any  one,  who  should  have  been 
Joined  as  plaintiff,  cannot  be  obtained,  he 
may  be  made  a  defendant,  the  reason  thereof 
being  stated  In  the  complaint;  and  when  the 
question  is  one  of  a  common  or  general  in- 
terest, of  many  persons,  or  when  the  parties 
are  numerous,  and  it  Is  impracticable  to 
bring  them  all  before  the  court,  one  or  more 
may  sue  or  defend  for  the  benefit  of  all. 
Tenants  in  common.  Joint  tenants,  or  copart- 
ners, or  any  number  less  than  all,  may  Joint- 
ly or  severally  bring  or  defend  or  continue 
the  prosecution  or  defense  of  any  action  for 
the  enforcement  of  the  rights  of  such  person 
or  i)erson8."  We  think  it  was  the  intention 
of  the  Legislature,  by  this  provision  of  the 
statute,  to  make  the  equity  rule  applicable 
to  all  proceedings  in  the  courts  of  this  state, 
whether  the  same  be  of  a  legal  or  equitable 
nature.  Under  our  Code  provision,  there  is 
but  one  form  of  civil  action,  and  legal  and 
equitable  distinctions,  so  far  as  practice  is 
concerned,  are  largely,  If  not  entirely,  done 
away  with.  To  hold  that  the  defendant  or- 
ganizations cannot  be  sued  without  includ- 
ing all  members,  which  are  so  numerous, 
scattered  and  difficult  to  ascertain  might 
cause  such  hardship  and  delay  as  would 
amount  to  a  denial  of  Justice.  It  is  Iiard  to 
conceive  of  any  case  to  which  the  statute 
would  be  more  applicable  in  Its  provisions 
that  where  the  parties  are  numerous  one  or 
more  may  sue  or  defend  for  all. 

This  question  came  before  the  Supreme 
Court  of  Ohio  in  the  case  of  Piatt  v.  Colvin, 
50  Ohio  St.  703,  36  N.  E.  735.  and  we  quote 
with  approval  from  the  opinion  in  that  case, 
as  follows:  "It  was  the  general  rule  in 
chancery,  before  the  adoption  of  the  Civil 
Code,  that  suits  must  be  prosecuted  by  the 
real  parties  in  interest,  and  that  all  who  were 
united  in  interest  must  be  Joined.  There 
were,  however,  certain  well-established  ex- 
ceptions to  the  rule,  which,  like  the  rule  It- 


self, were  adopted  for  the  convenient  ad- 
miuistration  of  Justice.  Among  these  excep- 
tions, it  Is  stated  in  Story's  Equity  Pleading, 
!  97,  were  '(1)  where  the  question  is  one 
of  a  common  or  general  interest,  and  one 
or  more  sue,  or  defend,  for  the  benefit  of  the 
whole;  (2)  where  the  parties  form  a  volun- 
tary association  for  public  or  private  pur- 
poses, and  those  who  sue,  or  defend,  may 
fairly  be  presumed  to  represent  the  rights 
and  interests  of  the  whole;  (3)  where  the 
parties  are  very  nimierous,  and  although 
they  have,  or  may  have,  separate,  distinct 
interests;  yet  it  is  Impracticable  to  bring 
them  all  before  the  court.'  In  speaking  of 
the  second  class  of  exceptions  above  men- 
tioned, it  is  said  that  'In  cases  of  this  sort 
the  persons  interested  are  commonly  numer- 
ous, and  any  attempt  to  unite  them  all  In 
the  suit  would  be,  even  if  practicable,  ex- 
ceedingly Inconvenient,  and  would  subject 
the  proceedings  to  danger  of  perpetual  abate- 
ments, and  other  impediments,  arising  from 
intermediate  deaths,  or  other  accidents,  or 
changes  of  interest.  Under  such  circum- 
stances, as  there  is  a  privity  of  interest,  the 
court  will  allow  a  bill  to  be  brought  by  some 
of  the  parties  in  behalf  of  themselves  and  all 
the  others,  taking  care  that  there  shall  be  a 
due  representation  of  all  substantial  inter- 
ests before  the  court'  So  that  the  principle 
upon  which  that  class  of  exceptions  rested 
is  not  different  in  substance  from  that  of 
the  last  class  mentioned,  namely,  that  the 
parties  are  numerous,  and  it  is  Impracticable, 
in  the  convenient  and  speedy  administration 
of  Justice,  to  have  them  all  before  the  court ; 
and  the  courts  in  many  adjudged  cases  ap- 
pear to  have  so  regarded  it  •  ♦  •  Tay- 
lor V.  Salmon,  4  M.  &  C.  (18  Eng.  Oh.  R.)  134; 
Walworth  v.  Holt  4  M.  &  C,  18  Eng.  Ch.  R. 
619;  Small  v.  Atwood,  1  Younge's  R.  407; 
Chancey  v.  May,  Prec.  in  Ch.  P'iuch's  Chan. 
Cas.  592.  There  are  many  English  and  Am- 
erican cases  of  like  character.  Those  already 
adverted  to  sufficiently  show  the  nature  of 
the  exceptions  which  obtained  in  chancery 
to  the  general  rule  In  regard  to  parties,  the 
principle  upon  which  they  were  based,  and 
the  manner  of  their  practical  application. 
The  rule,  and  its  exceptions,  in  their  breadth 
and  substance,  were  adopted  into  our  Code 
(sections  4993,  5007,  and  5008,  Revised  Stat- 
utes) and  by  its  provisions  made  applicable 
to  the  civil  action  which  it  substituted  for 
what  was  theretofore  known  as  the  suit  in 
equity,  and  the  action  at  law.  It  Is  argued 
by  counsel  for  the  defendant  in  error  that 
the  provisions  of  section  5008,  permitting  one 
or  more  to  sue  or  defend  for  the  benefit  of 
all,  when  the  question  is  one  of  a  general  or 
common  interest  of  many  persons,  or  when 
the  parties  are  very  numerous  and  It  is  Im- 
practicable to  bring  them  all  before  the  court 
apply  only  to  actions  of  an  equitable  nature, 
because,  before  the  Code,  that  manner  of 
proceeding  was  allowed  only  In  suits  in 
equity.    If  that  were  a  sufficient  reason  for 
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restricting  the  provisions  of  that  section  to 
such  actions,  the  same  reason  would  make  It 
necessary  to  so  restrict  the  general  require- 
ment of  the  Code  that  the  plaintiffs  must  be 
the  real  parties  in  interest,  and  all  must  Join 
who  are  united  in  interest;  for  that,  as  we 
have  seen,  was  the  general  rule  in  equity,  and 
not  applicable  to  many  actions  at  law;  and 
so,  with  respect  to  the  rule  adopted  by  the 
Code,  requiring  the  petition  to  state  the  facts 
constituting  the  cause  of  action,  and  others 
of  its  proTisIons.  Indeed,  the  mode  of  pro- 
cedure in  the  civil  action  is,  in  most  respects, 
taken  from,  or  assimilated  to,  that  which  pre- 
vailed in  suits  in  chancery.  One  object  of 
the  Code  In  abolishing  the  distinction  between 
actions  at  law  and  suits  in  equity,  and  pre- 
scribing the  same  method  of  procedure  for 
the  prosecution  of  both,  evidently  was  to 
simplify  judicial  proceedings,  and  facilitate 
the  administration  of  justice;  and  to  accom- 
plish that  end,  its  provisions,  and  proceed- 
ings under  them,  should  receive  that  liberal 
construction  which  it  is  expressly  required 
shall  be  given  them.  To  restrain  the  appli- 
cation of  section  5008  to  actions  of  a  purely 
equitable  nature  would,  we  think,  be  at  vari- 
ance with  Its  language,  and  the  general  spirit 
and  purpose  of  the  Code." 

We  are  not  called  upon  in  considering  the 
motion  and  order  In  this  proceeding  to  de- 
termine whether  the  manner  In  which  plain- 
tiff has  made  the  organizations  in  question 
defendants  is  subject  to  objection.  If  there 
is  a  defect  or  misjoinder  of  parties  defend- 
ant, that  question  should  have  been  raised 
by  demurrer  (Comp.  Laws,  i  3135),  and  plain- 
tiff given  an  opportunity  to  amend.  Wherev- 
er a  pleading  Is  defective,  which  defect  may 
be  cured  by  amendment,  and  such  defect  may 
be  taken  advantage  of  by  demurrer,  that 
course  should  be  adopted.  In  discussing  a 
similar  question,  this  court,  in  Treadway  v. 
Wilder,  8  Nev.  07,  after  saying  that  upon 
demurrer  the  pleading  would  have  been  bad, 
but  the  defect  could  have  been  remedied  by 
amendment,  said:  "No  such  opportunity  was 
given,  and  a  technical  judgment  may  have 
cut  off  a  substantial  right;  such  is  not  the 
spirit  of  the  Code,  nor,  when  properly  Inter- 
preted, Its  practice."  Section  71  of  our  Prac- 
tice Act  provides:  "The  court  shall,  in  every 
stage  of  an  action,  disregard  any  error  or 
defect  In  the  pleadings  or  procoe<lings,  which 
shall  not  affect  the  substantial  rights  of  the 
parties;  and  no  judgment  shall  be  reversed 
or  affected  by  reason  of  such  error  or  defect." 
Comp.  Laws,  §  31CC.  We  think,  as  the  court 
did  not  and  could  not  grant  the  relief  de- 
manded In  the  motion.  It  should  have  de- 
nied It  in  toto,  leaving  respondents  to  what- 
ever remedy  they  may  have  been  entitled  by 
demurrer. 

2.  It  ai)pears  from  the  order  of  the  lower 
court  that  the  attachment  was  only  dissolved 
as  against  the  voluntary  iinlncori)oratod  as- 
sociations designated  by  name  In  tlie  com- 
plaint, but  as  to  the  natural  persons  there- 


in named  it  was  not  dissolved.  From  this  it 
would  api)ear  that  the  trial  court  did  not 
consider  the  writ  as  against  the  natural  per- 
sons defendant  to  have  been  Improvldently 
issued,  and  In  this  view  the  trial  court  was 
clearly  correct.  What  we  have  said  In  ref- 
erence to  the  voluntary  associations  as  par- 
ties defendant  applies  with  equal  force  to  the 
order  dismissing  the  attachment  as  to  them. 
If  the  attachment  is  good  as  against  any  de- 
fendants, it  is  good  as  to  all. 

It  Is  contended  by  counsel  for  respondents 
that  the  affidavit  falls  to  sufficiently  charge 
that  the  alleged  obligation  of  defendants  to 
pay  damages  to  plaintiff  was  criminally  In- 
curred. The  affidavit  charges  such  liability 
In  the  language  of  the  statute  (Comp.  Laws, 
§  3218),  and.  In  addition,  makes  the  complaint 
with  Its  allegations  a  part  of  the  affidavit. 
It  Is  unnecessary  for  us  to  determine  whether 
a  bare  allegation  In  the  language  of  the 
statute  would  be  sufficient,  where,  as  in  this 
case,  the  facts  upon  which  the  damage  Is  al- 
leged to  have  been  occasioned,  are  fully  set 
forth.  If  these  alleged  facts  in  themselves 
state  a  case  that  would  be  criminal,  then  the 
affidavit  Is  unquestionably  sufficient.  There 
can  be  no  question  that  a  criminal  conspiracy 
is  alleged  in  the  affidavit  under  all  the  au- 
thorities. The  law,  upon  one  portion  of  the 
case  as  It  appears  from  the  affidavit.  Is  con- 
cisely stated  In  8  Cyc.  C30,  as  follows:  "Nei- 
ther at  common  law  nor  under  statutes  modi- 
fying the  common-law  doctrine  Is  It  lawful 
for  workmen  to  combine  to  Injure  another's 
business  by  causing  his  employes  to  leave  hia 
service  by  intimidation,  threats,  molestation, 
or  coercion.  Such  a  combination  constitutes 
an  indictable  conspiracy."  Again,  the  same 
authority,  In  continuation  of  the  same  gener- 
al topic,  says:  "This  term  (boycott)  ordinarily 
means  a  confederation,  generally  secret,  of 
many  persons  whose  Intent  Is  to  Injure  an- 
other, by  preventing  any  and  all  persons 
from  doing  business  with  him  through  fear 
of  Incurring  the  displeasure,  persecution,  and 
vengeance  of  the  conspirators.  The  character 
of  agreement  Inehidcd  In  the  term  defined 
is  highly  unlawful  and  Is  an  Indictable  con- 
spiracy." Such  a  conspiracy  Is  made  punish- 
able both  by  fine  and  imiirisonment  under 
section  4731  of  the  Compiled  Laws  of  Nevada. 
See,  also,  Comp.  Laws,  §  4788;  Loewe  v. 
Lawlor,  208  V.  S.  274,  28  Sup.  Ct  301,  52  L. 

Ed.  ;   2  Wharton.  Crim.  Law,  §  2322;    2 

Bishop,  Crim.  Law,  §  172 ;  Desty,  Crlm.  Law, 
§  11;  3  Chit.  Crlm.  Law,  1138;  2  Russell  on 
Crimes,  674;  Mcl^rfiin,  Crim.  Law,  §J  955, 
903:  Clark's  Crlm.  Law,  121;  Crump  v. 
Conunonwealth.  84  Va.  927,  C  S.  E.  620.  10 
Am.  St.  Rep.  895 ;  State  v.  Donaldson,  32  N. 
.T.  Law,  151,  90  iVm.  Dec.  649 ;  Smith  v.  Peo- 
ple, 25  111.  17,  76  Am.  Dec.  783,  and  note; 
State  V.  Stewart,  59  Vt.  273,  9  Atl.  555,  59 
Am.  Rop.  710,  and  note  720 ;  People  v.  Kost- 
ka,  4  N.  T.  Cr.  Rep.  429;  Emaek  v.  Kane 
(C.  C.)  34  Fed.  47 ;  Hopkins  v.  Oxley  Stave 
Co.,  83  Fed.  912,  28  C.  C.  A.  99;    State  v. 
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Gliddeii.  06  Conn.  40,  8  Ati.  890,  3  Am.  St 
Rep.  23;  Rex  y.  Ecclee,  1  Leacb,  274; 
Steamship  Co.  T.  McOregor,  IS  Q.  B.  Dlv. 
476;  Reglna  v.  Druitt,  10  Cox,  C.  C.  682. 
Many  other  cases,  both  Engllah  and  Ameri- 
can, state  and  federal,  might  be  cited,  but 
the  foregoing  are  sufficient  upon  a  Question 
upon  which  the^a  is  little,  if  any,  conflict  of 
authority.  Many  decisions  of  a  lilndred  na- 
ture, not  criminal  in  their  procedure,  but  in 
which  the  unlawfulness  of  certain  conspira- 
cies, considered  with  special  reference  to  cWil 
liability,  may  be  found  reviewed  In  ttie  re- 
cent opinion  of  Farrington,  J.,  In  the  case 
of  the  Goldfleld  Consolidated  Mines  Co.  v. 
Ooldfleld  Miners'  Union  Na  220  et  al.  (a  C.) 
150  Fed.  500. 

In  this  case  Judge  Farrington,  In  referring 
to  the  rights  guaranteed  to  every  citizen  un- 
der section  1  of  the  fourteenth  amendment  to 
the  Constitution  of  the  United  States  (which 
Is  as  follows:  "Nor  shall  any  state  deprive 
any  person  of  life,  liberty  or  property  without 
due  process  of  law,  nor  deny  any  person  with- 
in its  jurisdiction  the  equal  protection  of  the 
laws")  and  article  1,  {  8,  of  the  Constitution 
of  Nevada  (which  contains  a  similar  provi- 
sion as  follows:  "No  person  shall  be  •  •  • 
deprived  of  life,  liberty,  or  property  without 
due  process  of  law"),  very  appropriately  and 
correctly  said  and  quoted:  "The  terms  life, 
liberty,  and  property,*  as  used  In  the  federal 
Constitution,  embrace  every  right  which  the 
law  protects.  They  Include  not  only  the 
right  to  hold  and  enjoy,  but  also  the  means  of 
holding,  enjoying,  acquiring,  and  disposing 
of  property.  The  right  to  labor  is  property. 
It  Is  one  of  the  most  valuable  and  funda- 
mental of  rights.  The  right  to  work  is  the 
right  to  earn  one's  subsistence,  to  live  and  to 
support  wife  and  family.  The  right  of  mas- 
ter and  servant  to  enter  Into  contracts,  to 
agree  upon  the  terms  and  conditions  -under 
which  the  one  will  employ  and  the  other  will 
labor,  is  property.  The  master  has  the  right 
to  fix  ttie  terms  and  conditions  upon  which 
be  la  willing  to  give  employment;  the  servant 
has  the  right  to  fix  the  terms  and  conditlona 
vpoD  which  he  Is  willing  to  labor,  and  any 
statute  which  curtails  and  limits  that  right 
derives  the  party  affected  of  his  property, 
and,  in  the  same  measure,  of  bis  liberty. 
Both  parties  are  free  to  enter  Into,  or  re- 
fuse to  enter  Into,  the  contract  Before  the 
law,  there  Is  the  same  freedom  to  employ  as 
to  work,  to  buy  as  to  sell,  to  choose  .one's 
employ^  as  to  choose  one's  employer.  The 
liberty  of  contracting,  relating  to  labor,  in- 
cludes both  parties;  the  one  has  as  much 
right  to  purchase  as  the  other  to  sell  labor.' 
Allgeyer  ▼.  Louisiana,  165  U.  S.  578,  17  Sup. 
Ct  427,  41  L.  Ed.  882 ;  Lochner  v.  New  York, 
198  U.  8.  45,  56,  25  Sup.  Ct  539,  49  L.  Ed. 
937.  'One  citizen  cannot  be  compelled  to 
give  employment  to  another,  nor  can  any  one 
be  compelled  to  be  employed  against  bis  will.' 
Gillespie  V.  The  People,  188  111.  176,  58  N.  B. 
1007,  62  L.  B.  A.  283,  80  Am.  St  Rep.  178. 


The  right  of  an  employer  to  refuse  to  employ 
any  particular  individual,  or  any  class  of  in- 
dividuals, la  neither  greater  nor  less  than 
the  right  of  a  man  to  refuse  to  woiic  for  any 
particular  individual,  or  class  of  individuals. 
The  reason  for  the  refusal  can  In  no  wise 
control,  enlarge,  or  diminish  the  legal  right 
of  refusal,  the  right  to  employ,  or  the  right 
to  refuse  to  be  employed.  'It  Is  a  part  of 
every  man's  civil  right  that  he  be  left  at 
liberty  to  refuse  business  relations  with  any 
person  whomsoever,  whether  the  refusal  rests 
upon  reason,  or  is  the  result  of  whim,  caprice, 
prejudice,  or  malice^  With  his  reasons  nei- 
ther the  public  nor  third  persons  have  any 
legal  ooncem.  It  la  also  his  right  to  have 
business  relations  with  any  one  with  whom 
he  can  make  contracts.  2  Cooley  on  Torta^ 
587.' " 

In  Ex  parte  Boyce,  27  Nev.  229,  76  Pac.  1, 
65  L.  R.  A.  47,  we  said:  "Labor  properly  di- 
rected creates  wealth,  and  all  honest  toil  la 
noble  and  commendable.  The  right  to  ac- 
quire and  hold  property  guaranteed  by  our 
Constitution  is  one  of  the  most  essential  for 
the  existence  and  happiness  of  man,  and  for 
our  purposes  here  we  may  consider  it  to  b« 
the  cornerstone  in  the  temple  of  our  liberties, 
and  that  it  implies  and  Includes  the  right  to 
labor.  It  may  also  be  granted  that  labor, 
the  poor  man's  patrimony,  the  creator  of 
wealth,  and  upon  which  all  must  depend  for 
sustenance,  is  the  highest  species  of  prop- 
erty, and  the  right  to  toil  is  as  sacred  and 
secure  as  the  millions  of  the  wealthy;  but  In- 
dividual rights,  however  great,  are  subject  to 
certain  limitations  necessary  for  the  good  of 
others  and  the  community,  and  inherent  In 
every  well-regulated  government  •  •  • 
Broadly  speaking,  the  right  to  acquire  and 
hold  property,  which  presupposes  the  one  to 
labor  at  all  ordinary  pursuits,  is  subordinat* 
to  this  greater  obligation  not  to  injure  others, 
individually  or  collectively,  and  to  contribute 
and  aid  in  the  support  of  the  government  la 
all  Its  legitimate  objects." 

It  necessarily  follows  that  any  attempt  by 
conspiracy  to  Interfere  with  these  funda- 
mental and  essential  rights  or  by  threats.  In- 
timidation, and  violence,  to  prevent  the  em- 
ployer from  hiring  or  the  employe  from  la- 
boring, Is  unlawful  under  our  system  of  gov- 
ernment by  which  all  men  are  free  and  equaL 
No  organization  or  combination  of  men  or  In- 
dividuals can  lawfully  prevent  the  exercise  of 
these  constitutional  rights  by  all  others.  It 
It  were  legal  for  the  defendant  organizations 
or  the  officers  and  members  by  force,  threata, 
or  intimidation  to  prevent  the  employes  of 
plaintiff  from  continuing  In  their  employ- 
ment it  would  be  equally  so  for  the  unions  to 
which  plaintifTs  employes  l>elong  and  for 
owners'  and  operators'  associations  or  for  oth- 
er organizations  or  the  officers  and  membera 
thereof  by  force,  threats,  or  violence  to  pre- 
vent the  members  of  the  defendant  organiza- 
tions from  working,  even  to  the  extent  of 
starvation.    As  the  law  bean  equally  upon 
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all,  It  Is  self-eWdent  that  If  any  labor  unloii 
or  organization  could  by  tbreata,  force,  and 
intimidation  lawfully  prevent  the  members  of 
any  other  union  or  organization  from  labor- 
ing for  employers,  or  could  by  force,  threats, 
and  intimidation  prevent  employers  from  hir- 
ing meml>er8  of  other  unions  or  organiza- 
tions, that  every  other  union  or  organization 
would  have  the  same  and  equal  right,  result- 
ing eventually  in  control  by  the  organiza- 
tion exercising  the  most  force  and  violence, 
and  in  the  overthrow  and  subversion  of  law 
and  order. 

In  the  case  of  Hoplcins  v.  Oxley  Stave  Co., 
supra,  cited  and  quoted  from  by  counsel  for 
respondents  In  hla  brief,  the  court  says: 
"While  the  courts  have  invariably  upheld  the 
right  of  individuals  to  form  labor  organiza- 
tions for  the  protection  of  the  interests  of  the 
laboring  classes,  and  have  denied  the  power 
to  enjoin  the  members  of  such  associations 
from  withdrawing  peaceably  from  any  serv- 
ice, either  singly  or  in  a  body,  even  where 
such  withdrawal  Involves  a  breach  of  con- 
tract (Arthur  v.  Oakes,  11  C.  C.  A.  209,  63 
Fed.  310,  25  L.  R.  A.  414),  yet  they  have  very 
generally  condemned  those  combinations  usu- 
ally termed  'boycotts,'  which  are  formed  for 
the  purpose  of  interfering,  otherwise  than  by 
lawful  eomijetitlon,  with  the  business  affairs 
of  others,  and  depriving  them,  by  means  of 
threats  and  intimidation,  of  the  right  to  con- 
duct the  business  In  which  they  happen  to  be 
engaged  according  to  the  dictates  of  their 
own  judgments.  The  right  of  an  individual 
to  carry  on  his  business  as  he  sees  fit,  and 
to  use  such  Implements  or  processes  of  manu- 
facture as  he  desires  to  use,  provided  he  fol- 
lows a  lawful  avocation  and  conducts  it  in  a 
lawful  manner,  is  entitled  to  as  much  consid- 
eratiott  as  bis  other  personal  rights;  and  the 
law  should  afford  protection  against  the  ef- 
forts of  powerful  combinations  to  rob  him  of 
that  right  and  coerce  his  will  by  intimidating 
his'  customers  and  destroying  bis  patronage. 
A  conspiracy  to  comp^  a  manufacturer  to 
abandon  the  use  of  a  valuable  invention 
boars  no  resemblance  to  a  combination  among 
laborers  to  withdraw  from  a  given  employ- 
ment as  a  means  of  obtaining  better  pay. 
Persons  engaged  in  any  service  have  the  pow- 
er, with  which  a  court  of  equity  will  not  in- 
terfere by  injunction,  to  abandon  that  serv- 
ice, either  singly  or  in  a  body,  if  the  wages 
paid  or  the  conditions  of  employment  are  not 
satisfactory;  but  they  have  no  right  to  dlc- 
"tate  to  an  employer  what  kind  of  Implements 
■he  shall  use,  or  whom  he  shall  employ. 
Mnn.v  courts  of  the  highest  character  and 
ability  have  held  that  a  combination  such  as 
'the  one  In  question  is  admitted  to  have  been 
lij'an  unlawful  conspiracy,  at  common  law, 
and  that  an  action  will  He  to  recover  the 
damages  which  one  has  sustained  as  the  di- 
nv't  result  of  such  a  conspiracy." 
'  Referring  to  the  section  of  the  crimes  and 
pinilshnients  act  of  Nevada  relative  to  con- 
spiracy, counsel  for  respondents  in  his  brief 


says:  "The  conspiracy  statute,  which  was 
but  declaratory  of  the  common  law,  was 
amended  In  1887,  Compiled  Laws,  |  4751,  and 
provides:  'That  no  part  of  this  act  shall  be 
construed  in  any  court  of  this  state  to  re- 
strict or  prohibit  the  orderly  and  peaceably 
assembling  or  co-operation  of  persons  em- 
ployed in  any  profession,  trade  or  handicraft 
for  the  purpose  of  securing  an  advance  in  the 
rate  of  wages,  or  compensation,  or  for  the 
maintenance  of  the  same.'  •  •  •  Whether 
the  means  by  which  labor  combinations  seek 
to  effect  its  objects  and  purjKJses  is  criminal 
or  not  depends  upon  the  lawfulness  of  the 
mode  or  action  taken  in  and  by  which  injury 
is  Inflicted  or  threatened — that  is,  whether  it 
Is  an  actionable  wrong  or  is  merely  such  as 
the  law  denominates  damnum  absque  in- 
juria." 

According  to  the  complaint  and  affidavit  In 
this  case,  the  defendants  are  not  within  the 
provisions  of  the  amendment  of  the  statute 
in  any  sense  whatever.  No  question  of  an 
advance  In  ttie  rate  of  wages  paid  employ^ 
or  the  maintenance  of  the  same,  is  here  in- 
volved. Upon  the  contrary,  the  complaint  al- 
leges that  plaintiff  was  employing  "union" 
men  and  paying  "union"  wages.  So  far  as 
the  complaint  now  before  the  court  is  con- 
cerned, it  appears  that  both  the  plaintiff 
and  his  employC-s  were  entirely  satisfied  with 
existing  conditions.  The  damage  alleged  in 
this  case  to  have  been  sustained  was  not 
-caused  by  the  employes  of  plaintiff  seeking 
by  peaceable  means  to  maintain  or  Itetter 
their  condition,  but  by  outsiders,  who  are  al- 
leged to  have  demanded  of  plaintiff  that  he 
compel  his  employes  to  become  members  of 
what  would  appear  to  be  a  rivai  labor  or- 
ganization, and,  upon  his  refusal,  entered  In- 
to the  conspiracy  charged,  to  compel  him  to 
accede  to  their  demands,  or  they  would  ruin 
his  business.  Nor  is  it  charged  even  that  de- 
fendants were  seeking  to  accomplish  their 
declared  purpose  by  "orderly  and  peaceably 
assembling  or  co-operation";  but,  upon  the 
contrary,  by  means  of  intimidation,  tlireats 
of  violence  and  actual  violence.  Counsel  for 
respondents  has  not  cited  us  an  authority, 
nor  do  we  think  one  can  be  found,  holding 
that  what  defendants  are  charged  in  the  com- 
plaint with  having  conspired  to  accomplish 
by  resorting  to  intimidation  and  acts  of  vio- 
lence, did  not  state  facts  which  constitute 
crime. 

It  is  not  necessary  that  all  of  the  acts  al- 
leged to  have  been  committed  in  pursuance 
of  the  eonsplrftcy  charged  be,  in  themselves, 
of  a  criminal  nature;  and  It  Is  unnecessary 
to  determine  whether  each  and  every  specific 
act  allegeil  Is  unlawful.  Some  of  the  acts 
charged  are  known  by  all  men  to  be  unlaw- 
ful, and  when  they  are  performed  as  a  part 
of  the  means  to  carry  out  the  purpose  which 
the  complaint  alleges  the  defendants  com- 
bined to  ncconipllsh,  a  conspir.ioy.  criminal  iu 
its  nature,  is  sufficiently  charged,  at  least 
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for  the  purposes  of  an  afBdavit  for  attach- 
ment. 

Coanse)  for  respondents  In  his  hrlef  says 
that  the  return  of  the  sheriff  shows  that  cer- 
tain proiwrty  was  wrongfully  attached  un- 
der the  writ.  No  question  of  that  kind  Is  pre- 
sented in  the  record,  and  could  not  be  upon 
the  orders  appealed  from.  If  the  sheriff  has 
taken  under  his  charge  property  not  subject 
to  attachment,  the  statute  affords  an  appro- 
priate and  only  remedy. 

The  briefs  In  this  case  have  covered  a  much 
wider  scope  than  the  questions  involved  upon 
the  record,  and  a  considerable  discussion  has 
been  indulged  in,  based  upon  the  law  con- 
trolling under  a  state  of  facts  different  from 
ttK>se  alleged  In  plalntlfTs  complaint  We 
are  governed  in  tlie  law  of  this  case  by  what 
is  alleged  to  exist,  not  by  some  other  state  of 
facts  which  a  trial  may  subsequently  develop. 
It  would,  therefore,  be  of  no  value  as  a 
precedent,  and  of  little  other  value,  to  enter 
upon  a  purely  academic  discussion  of  ques- 
tions not  now  l>efore  the  court 

In  considering  the  order  of  the  district 
court  similarly  as  questions  upon  demurrer, 
the  charges  and  allegations  of  the  complaint 
are  ass^uuied  to  be  true  for  the  purposes  of 
the  appeal,  to  the  end  that  plalntifl  may 
have  an  opportunity  to  present  proof,  but 
whether  t*ie  defendants  did  In  fact  commit 
the  unlawful  acts  charged  by  the  complaint 
or  not  remains  to  be  determined  upon  the 
trial,  and  by  a  Jury,  If  any  of  the  parties  de- 
sire one,  after  defendants  have  been  given 
an  opportunity  to  make  denial  or  answer  set- 
ting up  any  defense  they  may  have,  and  all 
parties  have  presented  their  evidence  and 
been  heard. 

For  tiie  reasons  given,  the  orders  appealed 
from  are  reversed,  and  the  cause  is  remand- 
ed for  further  proceedings. 


04  Vtak,  1) 

PAUL  V.  SAI/T  LAKE  CITY  R.  CO. 
(Supreme  Court  of  Utah.    April  8,  1908.) 

1.  CAJtBiEBS— Action  fob  Injubt  to  Passen- 

OEB— Res  Ipsa  Loquitub. 

A  recovery  against  a  carrier  under  the  rule 
res  Ipsa  loquitur  cannot  be  had  by  merely  show- 
ing  that  an  accident  occurred  and  that  an  injury 
was  sustained  by  a  passenger,  but  it  must  fur- 
ther appear  that  the  Injury  was  caused  by 
•omethmg  which,  at  the  time  it  occurred,  was  in 
the  care,  custody,  or  under  the  control  of  the 
carrier,  or  in  some  way  connected  with  or  re- 
lated to  his  business  in  the  transportation  of 
passengers,  and  while  there  is  no  presumption 
that  the  jurticular  things  tlut  caused  the  injury 
actually  existed.  If  there  la  some  competent  ev- 
idence showing  their  existence  and  tne  occur- 
rence of  the  accident  caused  by  any  one  of  them 
and  the  resulting  injurv,  the  law  will  presume 
that  the  accident  was  the  result  of  the  carrier's 
negligence,  and  the  burden  of  proof  is  on  it  to 
show  that  It  was  not  at  fault.* 

[EM.  Note.— For  cases  in  itoint,  see  Cent.  Die. 
vol.  9.  Carriers.  {  1283.] 

•Dearden  v.  S.  P.,  U  A.  *  &  U  R.  Ckk  (Dteh)  SS 
.  Pac.  271. 


2.  Same  —  Appucation  or  Bulb  Rks  Ipsa 
Loquitub. 

The  rule  res  ipsa  loquitur  applies  to  the 
operation  of  street  cars  and  to  all  passengers 
alike  whether  injured  while  riding  in  a  car  or 
in  getting  on  or  off. 

[Ed.  Note.— For  cases  in  i>oint  see  Cent  Dig. 
vol.  9,  Carriers,  g  1283.] 

3.  New  Tbial  —  Gbounds  —  Miscorduct  Af- 
FECTiNO  JuBT— Misconduct  of  Pbesident 
OF  Defendant  Cobfobation. 

An  affidavit  supporting  a  motion  for  a  new 
trial  averred  on  information  and  l>elief  that  the 
president  of  defendant  corporation  was  also 
the  president,  prophet,  seer,  and  revelator  of 
the  Church  of  Jesus  Christ  of  Latter-Day 
Saints,  and  at  a  secret  priesthood  meeting  before 
the  trial  instructed  his  followers  as  to  their  du- 
ties if  called  upon  to  serve  as  jurors  in  cases 
against  corporations,  and  especially  street  rail- 
way corporations,  and  stated  that  there  were 
grafters  seeking  by  trickery  to  obtain  verdicts 
against  corporations  by  means  of  damage  suits, 
and  that  he  regretted  that  I^atter-Day  Saints 
sitting  as  jnrors  had  returned  verdicts  against 
corporations.  The  affidavit  further  averred  that 
five  of  the  jurors  trying  the  case  were  jnembers 
of  the  Church  of  Latter-Day  Saints.  It  was  not 
claimed  that  any  of  the  jurors  were  present  at 
the  meeting  or  ever  beard  of  what  was  alleged 
to  have  been  said  by  the  president  of  the  church. 
Held,  that  the  affidavit  was  insufficient,  especial- 
ly where  the  jurors  assailed  filed  counter  affi- 
davits in  which  they  denied  knowledge  of  the 
alle!;ed  instructions  by  the  president  of  the 
church,  and  alleged  that  they  had  never  heard 
of  them  until  informed  of  them  by  the  affidavit, 
since  in  order  to  constitute  misconduct  which 
would  aCFect  a  regularly  returned  verdict,  it 
must  in  some  wa^  be  made  clearly  apparent  that 
the  acts  complamed  of  reached  the  jurors  or 
some  of  them. 

Appeal  from  District  Court,  Third  District; 
T.  D.  Lewis,  Judge. 

Personal  Injury  action  by  Louisa  B.  Paul 
against  the  Salt  Lake  City  Railroad  Com- 
pany. Judgment  for  defendant  and  plaintiff 
appeals.    A£Brmed. 

S.  P.  Armstrong,  for  ai^Ilant  P.  L. 
Williams.  Geo.  H.  Smith,  Jno.  O.  Willis,  and 
H.  B.  Thompson,  for  respondent 

FRICIC,  3.  This  Is  the  second  appeal  of 
this  case.  The  opinion  on  the  first  appeal  Is 
reported  in  30  Utah,  41,  83  Pac.  503,  where 
Judgment  in  favor  of  respondent  was  revers- 
ed upon  the  ground  that  the  court  commit- 
ted error  In  Its  Instructions  to  the  jury.  The 
facts  developed  on  the  second  trial  are  prac- 
tically the  same  as  on  the  first  ond  they  now 
appear  to  be  as  stated  by  Mr.  Justice  Straup 
on  the  former  appeal. 

The  principal  matters  presented  for  review 
on  this  appeal,  so  far  as  they  relate  to  the 
trial,  Involve  the  questions  of  contributory 
negligence  on  the  part  of  appellant  In  alight- 
ing from  a  street  car  on  which  she  was  a  pas- 
senger which  was  being  operated  by  respond- 
ent, and  the  presumptions  of  negligence  aris- 
ing against  the  respondent  by  reason  of  the 
occurrence  of  the  accident  and  Injury  to  ap- 
pellant The  court's  Instructions  were  very 
full  and  cover  every  phase  of  the  case. 
Among  other  Instnictions,  the  court  gave  the 
following:  "The  mere  fact  that  an  accident 
has  happened  Is  not  sufficient  proof  to  charge 
the  defendant  with  negligence  nor  the  plain- 
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tiff  with  contributory  negligence.  The  bur- 
den of  proving  negligence  rests  on  the  party 
alleging  it,  and  when  a  person  charges  negli- 
gence ou  the  part  of  another  as  a  cause  of 
action  she  must  prove  the  negligence  by  a 
preponderance  of  the  evidence.  While  the 
mere  fact  that  an  accident  has  happened  is 
not  sufficient  proof  to  charge  the  defendant 
with  negligence,  yet,  in  this  case,  the  court 
Instructs  you  that  if  you  find  from  the  evi- 
dence that  while  plaintiff  was  a  passenger 
on  defendant's  street  car,  and  while  she  was 
attempting  to  alight  therefrom,  she  was  in- 
jured by  the  car  starting  and  Jerlting  her  to 
the  ground,  the  fact,  If  you  find  It  to  be  a 
fact,  that  she  was  injured  by  such  starting 
and  Jerking  of  the  car  constitutes  prima 
facie  evidence  of  negligence  on  the  part  of 
defendant,  and  casts  on  the  defendant  the 
burden  of  showing  that  such  starting  toolc 
place  without  its  fault,  or  that  the  injury  oc- 
curred through  the  contributory  negligence 
<rf  the  plaintiff.  But  the  court  instructs  you 
that  the  burden  of  showing  that  she  was  in- 
jured by  reason  of  such  starting  of  the  car 
Is  on  the  plaintiff,  and  there  Is  no  presump- 
tion from  the  mere  fact  that  she  was  Injured 
that  the  car  was  not  In  motion  when  slje  at- 
tempted to  alight,  nor  Is  there  any  presump- 
tion that  the  car  was  In  motion  when  she  at- 
tempted to  alight  from  the  mere  fact  of  the 
Injury.  Whether  or  not  the  car  was  in  mo- 
tion is  a  fact  that  you  must  determine  from 
the  evidence."  Appellant  excepted  to  certain 
portions  of  this  instruction  and  now  urges 
the  giving  of  these  parts  as  error. 

On  the  former  appeal  we  announced  the 
following  doctrine:  That  respondent  had 
made  out  a  prima  facie  case  upon  proving 
that  she  was  a  passenger  on  one  of  appel- 
lant's cars.  That  she  had  indicated  her  de- 
sire to  leave  it,  and  that  the  car  was  stop- 
ped to  enable  her  to  do  so.  That  while  in  the 
act  of  alighting  and  before  she  had  done  so 
the  car  started  and  caused  her  to  fall.  We 
further  held  that  the  Instructions  of  the 
court  were  not  In  harmony  with  this  doctrine, 
but  in  conflict  therewith,  and  hence  held  the 
instructions  erroneous.  Counsel  for  appel- 
lant now  asserts  that  the  foregoing  instruc- 
tion in  its  effect  is  practically  the  same  as 
the  one  condemned  by  this  court  and  hence 
iiltewise  erroneous.  Counsel,  as  we  under- 
stand him,  contends  the  law  as  between  car- 
rier and  passenger  to  be  that,  if  an  accident 
of  any  Itlnd  occurs,  or,  if  a  passenger  Is 
found  Injured  or  dead  by  the  side  of  the 
traclc,  or  In  a  railway  car,  aM  that  the  plain- 
tiff is  required  to  prove  is  that  the  injured  or 
deceased  person  was  a  passenger,  and  that 
while  sustaining  that  relation  was  injured  or 
killed.  From  such  an  injury  or  death  It  la 
contended  the  presumption  arises  that  the 
passenger  was  Injured  or  liilled  through  the 
negligence  of  the  carrier  and  the  burden  is 
cast  upon  htm  to  explain  the  cause  of  the 
injury  or  death  and  thus  purge  himself  of 
negligence.    This,  counsel  says,  Is  the  neces- 


sary result  of  the  application  of  the  maxim 
"res  ipsa  loquitur."  Is  this  contention  sound? 
We  think  not  It  is  quite  true  that,  as  be- 
tween carrier  and  passenger,  the  maxim  ap- 
plies in  most  instances.  But  it  does  not  go 
to  the  extent  contended  for  by  counsel.  We 
have  very  recently  had  occasion  to  consider 
and  pass  upon  the  application  of  the  maxim 
as  applied  to  carrier  and  passenger  in  the 
case  of  Dearden  v.  S.  P.,  L.  A.  &  S.  L.  R. 
Co.  (Utah)  03  Pac.  271.  Mr.  Justice  Straup, 
in  that  case,  at  page  273,  states  the  rule  in 
the  following  language:  "All  that  the  plain- 
tiff here  was  required  to  aver  and  prove  to 
entitle  him  to  recover  was  the  relation  of 
passenger  and  carrier;  tliat  the  accident 
through  which  he  received  his  injuries  waa 
connected  with  the  means  or  instrumentality 
used  by  the  defendant  in  the  transportation, 
and  an  injury  resulting  therefrom.  When 
such  facts  were  shown,  a  prima  facie  pre- 
sumption arose  that  the  accident  was  occa- 
sioned by  the  defendant's  negligence,  and  the 
burden  was  cast  on  It  to  show  that  It  waa 
not  at  fault,  and  that  the  accident  was  not 
caused  by  its  negligence."  This,  we  think,  is 
a  correct  statement  of  the  rule,  as  it  is  held 
to  be  by  the  great  weight  of  authority. 

In  Price  v.  St.  L.,  I.  M.  &  S.  Ry.  Co.,  75 
Ark.,  at  page  491,  8S  S.  W.,  at  page  578  (sec- 
ond column)  112  Am.  St  Rep.  79,  the  Su- 
preme Court  of  Arkansas  adopts  and  quotes 
the  following  language  which  is  termed  to 
be  the  true  rule:  "The  true  rule  would  seem 
to  be  that  when  the  injury  and  circumstan- 
ces attending  it  are  so  unusual  and  of  such 
a  nature  that  it  could  not  well  have  happen- 
ed without  the  company  being  negligent,  or 
when  it  is  caused  by  something  connected 
with  the  equipment  or  operation  of  the  road, 
over  which  the  company  has  entire  control,  a 
presumption  of  negligence  on  the  part  of  the 
company  usually  arises  from  proof  of  such 
facts,  in  the  absence  of  anything  to  the  con- 
trary, and  the  burden  Is  then  cast  upon  the 
company  to  show  that  its  negligence  did  not 
cause  the  injury."  A  large  number  of  cases 
are  cited  which.  It  is  claimed,  support  the 
text  as  quoted  above.  Under  the  rule,  there- 
fore, to  show  merely  that  an  accident  oc- 
curred, and  that  an  injury  was  sustained  by 
a  passenger  is  not  enough.  It  must  further 
be  made  to  appear  that  the  injury  was  caus- 
ed by  something  which,  at  the  time  it  occur- 
red, was  in  the  care,  custody,  or  under  the 
control  of  the  carrier,  or  in  some  way  con- 
nected with  or  related  to  his  business  In  the 
transportation  of  passengers.  If  one  train 
collides  with  another,  or  If  the  train  breaira 
through  a  bridge  or  culvert,  or  if  it  collides 
with  some  foreign  object  on  the  track,  or  is 
derailed,  in  all  such  cases,  as  between  car- 
rier and  passenger,  the  rule  Is  of  easy  appli- 
cation, and  is  generally  enforced  to  Its  full 
extent  But  if  It  is  alleged  that  an  accident 
has  happened  to  a  passenger  through  an  al- 
leged derailment  of  a  car,  or  by  a  collision 
with  some  train  or  other  object  on  the  track« 
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or  from  any  other  cauee,  there  is  no  pre- 
sumption that  the  collision  actually  occurred, 
or  that  the  particular  thing  that  caused  the 
accident  actually  existed.  These  must  be 
proved.  But  If  some  competent  evidence  is 
adduced  In  support  of  the  existence  of  the 
things  enumerated,  or  any  <Hie  of  them,  and 
of  the  occurrence  and  the  accident  caused  by 
any  one  of  them,  and  the  resulting  Injury, 
then  the  law  presumes  that  by  the  exercise  of 
that  high  degree  of  care  which  It  Imposes  up- 
on common  carriers  the  accident  could  have 
been  averted,  hence  casts  the  burden  on  the 
carrier  to  show  why  it  was  not  avoided. 

Applying  the  rule  to  this  case,  there  was 
no  presumption  that  the  car  moved  when  the 
appellant  alfehted  therefrom;  but  If  it  did 
move  while  she  was  in  the  act  of  alighting, 
the  law  presumes  it  was  caused  to  move  by 
the  negligence  of  respondent's  employes  In 
charge  of  the  car.  It  Is  sometimes  held  that 
In  cases  where  injuries  arise  by  reason  of 
the  alleged  movement  of  a  car  while  a  pas- 
senger is  in  the  act  of  stepping  onto  or  in 
alighting  therefrom,  the  question  of  whose 
n^ligence  caused  the  accident  may  not  al- 
ways be  free  from  doubt;  that  in  such  a  case 
the  passenger  la  also  engaged  in  an  act  which 
requires  the  exercise  of  ordinary  care  for  Ms 
own  safety;  that  the  act  of  the  carrier  in 
moving  the  car  and  the  act  of  the  passenger 
in  getting  on  or  oft  may  thus  combine  to 
produce  the  result,  and  that  the  injury,  if 
It  arises  from  a  fall  under  snch  circumstan- 
ces, may  thus  as  plausibly  be  attributed  to 
the  act  of  the  passenger  as  to  that  of  the 
carrier.  It  is  for  this  reason  that  some  very 
respectable  courts  have  denied  the  applica- 
tion of  the  maxim  "res  ipsa  loquitur"  in  cas- 
es of  injuries  which  occur  in  attempting  to 
get  on  or  oft  street  cars.  The  exception  to 
the  rule  Is  well  stated  In  the  case  of  Dress- 
lar  T.  Citizens'  St.  By.  Co.,  19  Ind.  App.  383, 
47  N.  E.  651.  It  seems  to  us,  however,  that 
this  exception  is  not  logical;  at  least  in  those 
Jurisdictions  where  the  plaintlCt  is  not  re- 
quired to  allege  and  prove  affirmatively  that 
he  was  in  the  exercise  of  ordinary  care  at  the 
time  of  the  Injury.  In  Indiana  and  some  oth- 
er states  where  such  affirmative  allegations 
and  proof  are  required,  it  may  well  be  that 
where  it  appears  from  the  complaint  that  the 
person  was  injured  while  in  the  act  of  alight- 
ing from  a  car,  the  proof  required  from  the 
plaintiff  that  he  was  In  the  exercise  of  ordi- 
nary care  at  the  time  raises  an  inference 
rather  than  a  presumption  that  the  accident 
and  consequent  injury  was  caused  by  the 
negligence  of  the  carrier.  We  think,  how- 
ever, that  the  weight  of  authority  is  In  ac- 
cordance with  the  rule  as  announced  in  this 
case  on  the  former  appeal,  namely,  that  It 
applies  to  the  operation  of  street  cars  and 
to  all  passengers  alike  whether  injured  while 
riding  in  a  car  or  in  getting  on  or  off.  A 
plaintiff  may,  by  his  own  testimony,  or  by 
that  of  his  witnesses,  entirely  overcome  tlie 
presumption,  or  leave  the  proximate  cause  of 


bis  Injury,  by  reason  of  bis  own  conduct,  In 
such  a  state  of  doubt  that  the  jury  may  be 
warranted  In  finding  against  blm  on  the  case 
as  made  by  himself.  We  have  carefully  ex- 
amined all  the  cases  cited  by  counsel  in  sup- 
port of  his  contention,  and  none  of  them  goes 
to  the  extent  that  counsel  claims.  While  in 
some  of  them  general  expressions  are  found 
that  would  seem  to  support  counsel,  still  it 
is  very  clear  that  upon  the  facts  stated  the 
decisions  all  rest  upon  the  principles  that  we 
have  attempted  to  outline  above  and  are  in 
harmony  with  it  We  think  the  court  gave 
to  appellant  every  benefit  of  tlie  maxim  "res 
ipsa  loquitur,"  and  therefore  committed  no 
error  In  giving  the  instruction. 

Complaint  is  also  made  of  the  giving  of  in- 
structions Nos.  19  and  20.  These  instruc- 
tions were,  however,  based  upon  some  issue 
In  the  case,  and  correctly  stated  the  law  ap- 
plicable thereto. 

The  only  other  assignment  that  requires 
consideration  relates  to  the  alleged  miscon- 
duct of  the  president  of  respondent  The 
verdict  was  returned  on  April  26,  1906,  and 
just  two  months  thereafter  appellant's  coun- 
sel asked  and  obtained  leave  of  the  court  to 
amend  his  notice  of  motion  for  a  new  trial 
and  to  8Ut^>ort  such  amendment  by  affida- 
vit The  affidavit  Is  made  by  counsel,  and, 
in  substance,  states:  That,  subsequent  to 
the  trial,  affiant  learned  of  certain  Interfer- 
ences by  the  president  of  respondent  which 
tended  to  pervert  the  course  of  Justice  and 
prevented  plaintiff  from  having  a  fair  trial. 
That  Joseph  F.  Smith  was,  at  all  times  stat- 
ed In  the  affidavit  the  president  of  respond- 
ent and  also  the  president,  prophet  seer,  and 
revelator  of  the  Church  of  Jesus  Christ  of 
Latter-Day  Saints,  a  religious  organization 
with  a  large  membership  In  Salt  Lake  City 
and  county.  Affiant,  on  Information  and  be- 
lief, states  that  one  of  the  cardinal  doctrines 
of  said  church  Is  obedience  to  the  teachings, 
utterances,  and  Instructions  of  its  prophet 
seer,  and  revelator;  that  affiant  Is  informed 
and  believes  that  the  said  Joseph  F.  Smith, 
the  president  of  said  church  and  of  respond- 
ent, at  a  secret  priesthood  meeting  held  at 
the  Tabernacle  In  Salt  Lake  City  on  the 
evening  of  April  7,  190C,  took  occasion  to 
instruct  his  religious  followers  as  to  their 
duties  If  called  upon  to  serve  as  Jurors  in  the 
trial  of  cases  against  coriwratlons,  and  par- 
ticularly street  railway  corporations,  and 
that  he  stated.  In  substance,  "that  there  were 
grafters  In  the  country  seeking  by  every  pos- 
sible trick  to  secure  verdicts  against  corpo- 
rations by  means  of  damage  suits;  that 
people  would  step  off  street  cars  and  pre- 
tend to  fall  or  suffer  injuries  which  did  not 
exist,  and  lawyers  would  take  such  personal 
Injury  cases  and  by  trickery  secure  verdicts 
against  corporations.  He  further  stated  that 
he  regretted  that  Latter-Day  Saints,  sitting 
as  jurors,  have  returned  verdicts  against 
corporations."  It  is  further  stated  that  if 
the  utterances  were  not  direct  Instructions 
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Jo  his  foUowers  to  r^use  to  return  verdicts 
against  corporations,  the  purport  thereof 
"was  at  least  an  Inducement  that  they,  as 
jurors,  should  look  with  great  suspicion  on 
suits  against  corporations."  Affiant  proceeds 
further  to  state  the  reasons  why  he  cannot 
state  the  foregoing  matters  positively,  and 
that  five  of  the  Jurors  trying  this  case  are 
members  of,  and  one  of  them  an  official 
in,  such  church. 

It  will  be  observed  that  there  Is  not  a 
single  fact  stated  positively,  nor  is  it  claim- 
ed that  any  one  of  the  Jurors  was  present 
at  the  meeting  or  ever  heard  of  what  it  Is 
alleged  was  said  by  the  president  of  the 
church.  The  claims  made  In  this  affidavit — 
and  it  was  the  only  one  filed — were  manifest- 
ly insufficient  to  warrant  the  granting  of  a 
new  trial.  If  verdicts  sbouid  be  set  aside 
upon  such  statements  made  merely  upon  in- 
formation, and  which  in  no  way  connect  the 
Jurors  or  any  of  them  with  the  alleged  mis- 
conduct and  things  set  forth,  then  but  few 
tf  any  verdicts  would  be  permitted  to  stand. 
Courts  in  this  regard  follow  strictly  the  pol- 
icy of  the  law,  which  in  every  possible  way 
j;uards  the  purity  of  the  Jury  box  from  un- 
due influence  and  contamination.  Every  par- 
ty who  attempts  to  or  does  tamper  with  the 
Jury  does  so  at  his  peril,  and  if  established 
he  may  not  be  heard  to  say  that  what  he 
did  had  no  eCtect  upon  the  verdict.  But,  in 
order  to  constitute  misconduct  so  as  to  affect 
a  regularly  returned  verdict,  it  must  In  some 
way  be  made  clearly  apparent  that  the  act 
or  acts  complained  of  reached  the  Jurors  or 
some  of  them.  If  we  assume  in  this  case 
that  the  president  of  respondent,  as  presi- 
dent of  the  church,  said  all  that  counsel 
states  he  said,  how  could  It  have  Influenced 
or  in  any  way  affected  any  one  who  did  not 
hear  of  It  or  was  not  aware  of  what.  If 
anything,  had  been  said?  Is  It  to  be  presum- 
ed that  simply  because  a  Juror  Is  a  memljer 
of  a  certain  religious  organization  and  be- 
lieves In  Its  doctrines  and  tenets,  therefore 
a  court  can  assume  that  he  hears  and  knows 
of  all  matters  that  may  be  said  by  any  offi- 
cial of  the  organization  upon  any  and  all 
subjects,  and  further  assume  that  he  would 
follow  and  be  controlled  by  what  such  offi- 
cial may  have  said  of  which  the  Juror  Is  sup- 
posed to  be  Informed  constructively  merely? 
The  things  attributed  to  Mr.  Smith  he  had  a 
right  to  say  at  any  proper  time  and  place  if 
he  believed  them  to  be  true,  or  if  he  had 
any  reason  to  believe  them  so.  He  had  no 
right  however  to  mention  such  matter  to  a 
Juror,  nor  to  any  person  who  might  become 
such,  either  for  the  purpose  of  Influencing 
his  Judgment,  or  for  any  purpose.  If  he 
had  discussed  such  matters  in  the  presence 
of  Jurors  the  law  would  not  permit  him  to 
say  that  he  did  not  thereby  intend  to  influ- 
ence their  Judgment,  but  would  require  him 
to  bear  the  consequences  his  acts  may  have 
produv-ed.     It  Is  not  alleged  nor  sho\vn  by 


any  evidence  that  Mr.  Smith  did  any  of  these 
things.  The  claim  Is  based  upon  the  theory 
merely  that  the  expressed  wish  or  desire  of 
the  president  of  the  church,  upon  all  sub- 
jects, will  be  implicitly  followed  by  all  of 
the  members  of  the  church.  If  we  assume 
this  to  be  so  in  so  far  as  it  pertained  to  mat- 
ters of  religious  doctrine,  nevertheless  It  can- 
not also  be  assumed  that  it  is  true  with  re- 
gard to  all  other  matters.  Indeed  it  is  a 
matter  of  universal  knowledge  that  in  mat- 
ters such  as  are  set  forth  in  the  affidavit,  the 
effect  upon  the  ordinary  layman  would  be 
to  arouse  his  opposition  to  them  rather  than 
cause  him  to  meekly  comply  therewith.  But 
apart  from  all  this,  the  Jurors  who  were  as- 
sailed filed  counter  affidavits  in  which  they 
denied  all  knowledge  of  the  alleged  instruc- 
tions by  the  presld^it  of  the  church,  and  al> 
leged  that  they  never  had  heard  of  them  be- 
fore their  attention  was  directed  to  them 
by  the  affidavit  of  affiant  The  trial  court 
therefore  had  positive  and  competent  proof 
before  him  that  the  alleged  misconduct  never 
reached  the  Jurors  or  any  of  them,  and  hence 
would  not  have  affected  their  verdict  All 
of  the  cases  cited  by  counsel  for  appellant 
upon  this  point  to  support  his  contention  In 
this  case  rather  manifest  and  make  clear 
that  the  misconduct  which  affects  a  verdict 
must  In  some  way  reach  the  Jurors  or  some 
of  them.  It  may  consist  in  what  is  termed 
"packing"  the  Jury,  or  it  may  be  by  circulat- 
ing papers  or  other  documents  to  influence 
them,  or  by  extending  special  courtesies  to 
some  of  them,  or  by  direct  communication 
with  one  or  more  of  their  number.  It  must 
however  affect  a  Juror  who  sits  In  the  case 
or  some  one  who  may  act  as  a  Juror  in  a  par- 
ticular case.  The  principles  Involved  here 
are  fully  discussed  in  Thompson  A  Merrl- 
am  on  Jurors  in  chapter  21,  where  the  rule 
we  have  stated  above  is  fully  sustained  by 
the  authorities.  Any  other  rule  would  de- 
stroy the  integrity  of  verdicts  and  make  a 
mere  farce  of  jury  trial.  If  all  matters  that 
may  be  published  In  a  newspaper,  or  that 
may  be  said  by  men  In  authority  at  any  time 
or  place  about  courts,  litigants,  and  the  mat- 
ters In  litigation  are  to  be  presumed  as  hav- 
ing influenced  or  controlled  verdicts,  then 
no  verdict  in  any  case  of  any  public  interest 
can  be  permitted  to  stand.  In  all  such 
cases  a  showing,  perhaps  much  stronger  than 
the  one  in  this  case,  could  be  made  that 
somebody  who  In  some  way  is  related  to  the 
case  or  to  a  Juror  has  said  or  published 
something  which  may  have  influenced  him  or 
some  of  the  Jurors  sitting  In  the  case.  The 
court  was  clearly  right  in  refusing  a  new 
trial  upon  this  ground. 

The  judgment  is  affirmed,  with  costs  to 
respondent. 

Mccarty,  a  J,  and  straup,  j.,  con. 

cur. 
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STATE  «■  rd.  EDLER  r.  EDWARDS,  State 

Auditor. 

(Sopreim  Court  of  Ctah.     April  6,  190&) 

1.  Statdtes  —  Sub  JECTS  and  Titles  — Com - 

STBTTCTION   OF  OoNtH'lTUTIOHAI.  PBOVISIOR— 
AUKNDATOBT  ACTB. 

Const,  art.  6,  {  23,  providing  tliat  no  bill 
sball  t>e  passed  containing  more  than  one  sub- 
ject, which  shall  be  dearly  expressed  In  its  ti- 
tle, in  BO  far  as  it  applies  to  amendatory  acts, 
should  be  liberally  construed  so  as  to  guard 
against  the  real  evil  which  it  was  intended  to 
meet,  and  applied  so  as  not  to  hamper  the  Leg- 
islature in  adopting  comprehensive  measures 
covering  a  whole  subject,  the  branches  of  which 
may  be  numerous,  but  all  have  some  direct  con- 
nection with  or  relation  to  the  principal  subject 
treated. 

2.  CoNSTlTtJTlOIIAI.  Law— STATtJTES— Vaum- 
TT— CONSTBUCTION  IM  FavOB. 

A  statute  will  not  l>e  held  unconstitutional 
unless  its  invalidity  is  clearly  and  manifestly  es- 
tablished. 

[Ed.  Note.— For  cases  In  point,  see  Cent.  Dig. 
Tol.  10,  Constitutional  Law,  {  46.] 

8.  Statctes— Subjects  and  Tttles— Natube 

OP  CONSTITTJTIONAL   PBOVIBIOW. 

The  provision  of  Censt.  art.  6,  {  23,  provid- 
ing that  no  bill  shall  be  passed  containing  more 
than  one  subject,  which  ahall  be  clearly  express- 
ed in  its  title,  is  mandatory. 

TEd.  Note.— For  cases  in  point,  lee  Cent.  Dig. 
Toi.  44.  Statutes,  |  118.] 

4.  Same— Amendatobt  Acts. 

If  an  amendatory  act  contains  matter  which 
might  appropriately  liave  been  incorporated  in 
the  original  act  under  its  title,  and  identi6es 
the  original  act  by  its  title  and  declares  the  pur- 
pose to  amend  or  supplement  it,  the  provision 
of  Const  art.  6,  |  23,  that  no  bill  shall  be  pass- 
ed containing  more  than  one  subject,  which  shall 
be  clearly  expressed  in  its  title,  is  sufficiently 
satisfied. 

6.  Sake— AnERDUERT  of  SEcnoirs  of  a  Code. 

Any  one  or  more  sections  of  a  Code  or  Com- 
pilation may  be  amended  by  simpiy  stating  in 
the  title  of  the  amendatory  act  that  it  is  to 
amend  the  sections  designated,  and  all  sections, 
the  snbject-mntters  of  which  are  gertoane  or 
related  to  each  other,  may  l>e  included  in  one 
amendatory  act. 

&  Sams— SiTBjrEOT  or  Amxndatobt  Act. 

The  subject  of  an  act  amending  certain  sec- 
tions of  a  Code  or  Compilation,  within  the  con- 
stitutional provision  that  no  bill  shall  be  passed 
containing  more  than  one  subject,  which  shall 
be  clearly  expressed  in  its  title,  is  contained  in 
the  statement  which  refers  to  ttie  sections  by 
numl>ers,  and  asserts  a  purpose  of  amending 
them. 

7.  Same— Subjects  ahd  Title  of  Act. 

An  amendatory  act  was  entitled,  "An  act 
to  amend  section  2583,  Revised  Statutes  of 
Utah  1898l  as  amended  by  chapter  65,  Laws  of 
Utah,  1901,  and  section  2060,  Revised  SUtutes 
of  tJtah  1898,"  Laws  1907,  p.  80,  c.  28,  and  the 
title  contained,  in  addition,  a  synopsis  of  what 
the  two  sections  contain.  Section  ^83  was  re- 
ferred to  as  creating  a  State  Board  of  Equaliza- 
tion, including  its  organization  and  duties,  and 
fixing  the  salaries  of  its  members,  and  section 
2060  was  said  to  fix  the  salaries  of  certain  other 
state  officers.  Held,  that  the  whole  title  was 
contained  in  the  quoted  words,  and  the  state- 
ment of  the  contents  of  the  sections  to  be  amend- 
ed being  a  mere  explanation,  and  not  a  restric- 
tion of  the  amendment  to  any  particular  part 
of  the  sections,  left  any  part  of  them  open  to 
amendment  under  the  general  title,  the  matters 
therein  contained  being  all  correlated. 


8.  Same— AMSinJMxnT  of  PsoTTaiom  or  Cods 
— Plubality  of  Subjects. 

A  statute  amended  one  section  of  a  Code  . 
by  increasing  the  salaries  of  the  members  of  the 
State  Board  of  Equalization,  and  amended  an- 
other section  by  either  increasing  or  diminish- 
ing the  salaries  of  other  appointive  state  officers 
named  therein.  Held,  that  the  matters  in  the 
two  sections  amended  were  not  incongruous,  and 
did  not  make  tie  subject  of  the  amendatory  act 
plural  within  Const,  art.  6,  {  23,  providing  that 
no  bill  shall  be  passed  containing  more  than  one 
subject,  but  it  embraced  the  single  subject  of 
salaries  or  compensation. 

9.  Sahe. 

A  section  of  the  Code  related  to  "the  State 
Board  of  Equalization,  and  its  duties  and  organ- 
ization," and  also  dealt  with  their  salaries.  An 
amendatory  statnte  increased  the  salaries  of  the 
members  of  the  board,  and  also  contained  a  pro- 
vision requiring  the  board  to  inspect  and  exam- 
ine annually  all  property  it  is  required  to  as- 
sess. Held  that,  in  view  of  the  facts  that  the 
requirement  as  to  inspection  while  not  expressed 
in  the  original  section  was  clearly  implied  from 
the  quasi  judicial  character  of  the  board,  and 
that  the  provision  was  directory  merely  though 
mandatory  in  form,  the  assessment  being  equally 
valid  with  or  without  the  inspection,  the  provi- 
sion for  inspection  in  the  amendatory  statute 
was  immaterial,  and  did  not  render  the  statute 
objectionable,  as  embracing  a  plurality  of  sub- 
jects. 

Appeal  from  District  Court,  Third  District; 
M.  L.  Ritchie,  Judge. 

Proceedings  by  the  state,  on  the  relation 
of  A.  B.  Edler,  against  J.  A.  Edwards,  as 
State  Auditor,  to  determine  the  validity  of 
a.  statute.  Judgment  for  respondent,  and  re- 
lator appeals.    AfSrmed. 

Goodwin  &  Van  Pelt,  for  appellant  M.  A. 
Breedoi,  Atty.  Gen.,  and  A.  B.  Barnes,  Asst 
Atty.  Oen.,  for  respondent 


FBICK,  J.  This  is  a  proceeding  to  deter- 
mine the  validity  of  chapter  28,  p.  80,  Laws 
Utah  1907.  Chapter  28,  p.  80,  Laws  1907, 
aforesaid.  Is  an  act  which  is  amendatorr  of 
section  2583,  Rev.  St  1898,  as  amended  by 
chapter  66.  p.  66,  Laws  Utah  1901,  and  ae<h 
tlon  20C0,  Rev.  St  1899.  The  principal  change 
effected  ISy  the  amendment  of  section  2583 
was  the  Increase  of  the  salaries  of  the  sev- 
eral members  constituting  the  State  Board 
of  Eqnallzatlon,  and,  so  far  as  it  related  to 
section  2050,  the  Increase  of  the  salaries  of 
some  of  the  state  officers  and  the  reduction 
of  the  salary  of  the  appellant  as  reporter  of 
the  decisions  of  this  court  Appellant  as 
sncb  reporter,  and  the  respondent  as  State 
Auditor,  presented  to  the  district  court  an 
agreed  statement  of  facts  from  which  that 
court  was  asked  to  determine  the  constitu- 
tionality of  chapter  28,  p.  SO,  Iaws  1907, 
aforesaid,  the  appellant  contending  that  the 
amendment  of  section  2050  was  Invalid,  and 
that  therefore  he  was  entitled  to  receive  a 
warrant  for  bis  salary  from  respondent  at 
the  old  rate,  while  respondent  contended  that 
appellant  was  only  entitled  to  a  warrant  for 
salary  as  fixed  by  the  section  as  amended. 
The  district  court  found  for  and  entered 
judgment  In  favor  of  the  respondent,  and  the 
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matter  Is  now  presented  to  this  court  on  ap- 
peal. 

Appellanf  8  sole  contention  la  that  chapter 
28,  p.  30,  Laws  Utah  1907,  In  so  tar  as  It  af- 
fects bis  salary.  Is  Invalid  because  the  act 
covers  more  than  one  subject  In  other 
words.  It  is  contended  that  the  subject-mat- 
ter of  section  2583  constitutes  one  subject, 
while  section  2050  constitutes  another  sub- 
ject, and  that  the  two  subjects  are  not  cor- 
related, but  are  incongruous,  and  cannot  le- 
gally be  united  in  one  act  without  violating 
the  provisions  of  section  23,  art.  6,  of  the 
Constitution  of  this  state,  which,  so  far  as 
material  to  this  contention,  provides:  "No 
bill  shall  be  passed  containing  more  than  one 
subject,  which  shall  be  clearly  expressed  In 
Its  title."  In  this  case  we  are  dealing  en- 
tirely with  an  act  by  which  it  was  sought  to 
amend  permanently  numbered  sections  of  the 
Revised  Statutes  of  this  state.  Section  2583 
was  originally  adopted  In  1896  (Laws  1896, 
p.  446,  c.  129,  i  81),  and  was  amended  by  an 
act  known  as  chapter  65,  p.  66,  Laws  1901. 
In  1808  it  was  carried  into  the  Revised  Stat- 
utes as  section  2583,  and  since  then  has  re- 
tained its  original  number.  Section  2050  was 
also  originally  passed  In  1896,  and  incor- 
porated into  the  Revised  Statutes  in  1898, 
and  was  also  In  some  respects  thereafter 
amended,  but  by  Implication  merely  In  that 
such  amendment  was  accomplished  by  sepa- 
rate, distinct,  and  independent  acts  by  which 
the  salaries  of  some  of  the  officers  mentioned 
therein,  but  not  now  In  question,  were  chang- 
ed. The  question  of  titles  to  original  acts, 
therefore.  Is  not  directly  involved.  Upon  the 
question  of  titles  to  amendatory  acts  the 
cases  are  very  numerous,  but  not  always  In 
strict  harmony.  The  courts  are,  however, 
unanimous  with  respect  to  the  following  gen- 
eral rule  to  be  observed:  (1)  That  the  con- 
stitutional provision  now  under  consideration 
should  be  liberally  construed;  (2)  that  the 
provision  should  be  applied  so  as  not  to 
hamper  the  lawmaking  power  In  framing  and 
adopting  comprehensive  measures  covering  « 
whole  subject,  the  branches  of  which  may  be 
numerous,  but  where  all  have  some  direct 
connection  with  or  relation  to  the  principal 
subject  treated;  (3)  that  the  constitutional 
provision  should  be  so  applied  as  to  guard 
against  the  real  evil  which  it  was  Intended 
to  meet;  (4)  that  no  hard  and  fast  rule  can 
be  formulated  which  Is  applicable  to  all  cases, 
but  each  must  to  a  very  large  extent  be  de- 
termined In  accordance  with  the  peculiar 
circumstances  and  conditions  thereof,  and 
that  the  decisions  of  the  courts  are  valuable 
merely  as  illustrations  or  guides  In  applying 
these  general  rules.  Moreover,  It  Is  now  es- 
tablished beyond  question  that  unless  the  in- 
validity of  a  particular  law  in  question  is 
clearly  and  manifestly  established  the  law 
must  prevail  as  against  such  an  objection. 
If.  therefore,  by  any  reasonable  construction, 
the  title  of  the  act  can  be  made  to  conform  to 
the  constitutional  requirement,  It  is  the  duty 


of  the  courts  to  adopt  this  construction  rath- 
er than  another  (If  the  title  be  open  to  more 
than  one  construction)  which  will  defeat  the 
act  1  Lewis'  Suth.  Stat  Const  (2d  Ed.)  H 
115-127,  and  cases  there  cited.  In  case  of 
doubt  It  must  be  assumed  that  the  Legisla- 
ture understood  and  applied  the  title  so  as 
to  comply  with  the  constitutional  provision, 
and  not  contrary  thereto.  If,  after  applying 
such  a  reasonable  construction  the  title  is  In- 
sufficient, or  the  subject  Is  plural,  then  the 
law  must  fall.  The  provision  Is  mandatory, 
and  may  not  be  ignored. 

With  these  general  rules  In  mind  we  will 
now  proceed  to  an  examination  of  the  act  in 
question,  and  briefly  review  the  law  applica- 
ble. As  we  have  pointed  out,  the  act  which 
is  assailed  is  amendatory  merely  of  perma- 
nently numbered  sections  which  form  a  part 
of  the  substantive  law  of  this  state.  The  rule 
applicable  to  the  act  in  question  Is  well  and 
tersely  stated  In  section  137  of  1  Lewis'  Suth. 
Stat  Const  (2d  Ed.),  where  the  author,  In 
referring  to  the  constitutional  provision  now 
under  consideration,  says:  "The  constitution- 
al requirement  imder  discussion  as  applied 
to  acts  of  this  character  (amendatory  acts), 
when  they  contain  matter  which  might  ap- 
propriately have  been  Incorporated  in  the 
original  act  under  its  title,  is  satisfied  gener- 
ally if  the  amendatory  or  supplemental  act 
identifies  the  original  act  by  Its  title,  and  de- 
clares the  purpose  to  amend  or  supplement  It 
Under  such  a  title,  alterations  by  excision, 
addition,  or  substitution  may  be  made,  and 
any  provision  may  be  enacted  which  might 
have  been  incorporated  in  the  original  act" 
What  has  been  said  so  far  applies  to  the 
amendment  of  laws  or  acts  which  have  not 
been  made  a  part  of  or  Incorporated  Into  a 
Code,  nor  seetlonlzed  and  consecutively  num- 
bered and  arranged  In  what  are  commonly 
designated  as  statutes  or  general  statutes  of 
a  state.  The  text  quoted  above  is  sustained 
by  the  overwhelming  weight  of  authority, 
and  we  refer  the  reader  for  the  numerous 
cases  upon  the  subject  to  the  note  under  the 
section  above  quoted  from. 

Referring,  now,  to  section  141  of  the  same 
volume,  in  speaking  of  the  particularity  re- 
quired of  titles  in  amending  a  particular  sec- 
tion or  sections,  the  author  states:  "It  Is 
held  by  the  great  majority  of  cases  that  it  is 
sufficient  for  the  title  of  an  act  to  amend  a 
Code  or  Revision  to  specify  the  section  to  be 
amended,  without  giving  the  title  of  the 
chapter  or  division  to  which  It  belongs  or  in 
any  way  indicating  the  subject-matter  of  the 
section.  Under  such  a  title  any  legislation 
is  proper  which  is  germane  to  the  section 
specified."  And  in  section  139  of  the  same 
volume,  in  referring  to  the  plurality  of  titles, 
it  is  said :  "An  act  to  amend  several  sections 
of  a  Code,  which  are  cognate  or  related  to 
each  other.  Is  not  open  to  the  objection  that 
it  embraces  a  plurality  of  subjects." 

From  what  has  been  said  we  may  safely 
deduce  the  following  propositions  as  guides. 
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namely:  That  any  one  or  more  sections  of  a 
Code  or  Compilation  may  be  amended  by  sim- 
ply stating  in  the  title  tbat  the  act  is  to 
amend  the  sections  designated ;  that  all  sec- 
tions the  Bnbject-matters  of  which  are  ger- 
mane or  related  to  one  another  may  be  in- 
cluded In  one  amendatory  act  specifying  the 
sections  to  be  amended;  that  the  subject  of 
such  an  act,  within  the  constitutional  provi- 
sion, Is  contained  In  the  statement  which 
refers  to  the  sections  by  numbers  and  asserts 
a  purpose  of  amending  them;  that  the  legis- 
lators and  all  persons  must  take  notice  from 
such  a  title  that  the  subject-matter  of  the  sec- 
tions specified  Is  open  for  amendment  by  ex- 
cision, by  substitution,  or  by  the  addition  of 
any  new  matter  which  is  germane  or  direct- 
ly related  to  the  subject-matter  of  the  sec- 
tions proposed  to  be  amended. 

The  title  to  the  act  In  question  stated  the 
subject  clearly  and  In  unmistakable  terms, 
but  matter  was  added  which,  as  we  shall  at- 
tempt to  show,  performed  no  function  what- 
ever, and  was  useless  for  any  purpose.  So 
that  we  may  afford  the  reader  a  better  con- 
ception of  our  meaning  we  shall  not  treat  the 
title  as  a  whole,  but  will  segregate  the  real 
title  from  the  other  parts.  The  material  and 
controlling  part  of  the  title  Is  as  follows: 
"An  act  to  amend  section  S58S,  ReiHged  Stat- 
utes of  rtoft,  1898,  at  amendid  iy  chapter 
65,  Lavst  of  Vtali,  1901,  and  section  2050.  Re- 
vised Statutes  of  Vtah,  1898."  Then  follows 
an  epitomized  statement  or  synopsis  of  what 
the  two  sections  contain.  Section  2583  Is  re- 
ferred to  as  "creating  a  State  Board  of  Equal- 
isation," Including  organization  and  duties 
and  fixing  the  salaries  of  Its  members;  and 
of  section  2050  It  is  said  tbat  It  fixes  the 
salaries  of  certain  other  state  officers.  Con- 
sidering It  as  a  whole  the  title  Is  profuse, 
but  the  extraneous  matter  added  to  what  con- 
stitutes the  actual  title  is  harmless.  The 
whole  title  Is  contained  In  the  italicized 
words  above  given.  What  follows  these  nei- 
ther adds  anything  to  nor  In  any  way  re- 
stricts or  modifies  what  is  said  in  the  title 
proper.  It  is  merely  a  description  of  what 
is  contained  in  the  two  sections  sought  to 
be  amended.  This  was  wholly  unnecessary, 
and  the  eitminatlon  of  this  surplus  matter 
Is  not  only  Justified,  but  is  required  of  us  in 
order  to  preserve  what  we  conceive  to  be 
a  law  constitutionally  framed  and  passed. 
If  what  is  contained  In  that  part  of  the  title 
which  follows  the  Italicized  words  had  in  any 
way  restricted  or  modified  the  real  title  the 
case  would  be  different.  We  would  then  have 
a  case  of  a  restricted  title.  To  simply  ex- 
plain, however,  what  Is  contained  In  the  sec- 
tions sought  to  be  amended  without  express- 
ing a  purpose  to  restrict  the  amendment  to 
any  particular  part  still  leaves  any  part  of 
those  sections  open  to  amendment  under  the 
general  title.  One  of  the  matters  contained 
in  section  2583  was  the  salary  provided  for 
the  several  members  of  the  State  Board  of 
Bqualizatlon,  while  the  whole  of  section  20S0 
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dealt  with  tlie  salaries  of  some  other  ap- 
pointive state  officer.  In  amending  section 
2583  the  salaries  of  the  members  of  the  State 
Board  of  Equalization  were  increased,  while 
the  salaries  of  the  other  officers  mentioned 
in  section  2060  were  either  increased  or  dim- 
inished with  one  or  two  exceptions.  It  Is  as- 
serted that  while  it  may  have  been  proper 
to  have  dealt  with  the  salaries  of  the  mem- 
bers of  the  State  Board  of  Equalization  by 
amending  section  2683  in  that  regard,  to  do 
this  with  respect  to  the  other  state  offlcertf 
named  in  section  2060  was  Improper,  because 
the  matters  in  the  two  sections  were  incon- 
gruous, and  thus  constituted  a  plurality  of 
subjects.  It  cannot  successfully  be  maintain- 
ed that  the  salaries  or  compensation  of  a 
large  or  small  nnmt>er  of  state  officers  may 
not  be  fixed  or  changed  in  one  act.  In  such 
an  act  the  subject  would  clearly  be  salaries 
or  compensation.  Nor  can  we  question  the 
propriety  of  amending  several  sections  in 
which  the  salaries  or  compensation  of  differ- 
ent state  officers  are  designated,  by  one  act 
amendatory  of  those  sections.  If  this  be  so, 
why  was  it  Improper  for  the  Ijeglslature  to 
amend  In  one  act  the  two  sections,  one  of 
which  affected  the  salaries  of  the  m^nbera 
of  the  State  Board  of  Equalization,  and  the 
other  one  which  affected  those  of  other  ap- 
pointive state  officers?  Are  the  two  so  clear- 
ly incongruous  or  Inconsistent  as  to  make  the 
subject  plural  within  the  purview  of  the  con- 
stitutional provision?    We  think  not 

But  it  Is  Insisted  tiiat  the  subject  of  the 
amendatory  act  in  question  was  not  salaries ; 
that  It  was,  rather,  "the  State  Board  of 
Equalization  and  Its  duties  and  organization." 
It  is  with  regard  to  this  contention  that  the 
c<»fuslon.  If  any,  arises.  While  it  Is  true 
that  section  2583  dealt  with  the  organization 
and  duties  of  the  State  Board  of  Equaliza- 
tion, it,  however,  also  dealt  with  their  sala- 
ries. Under  a  title  to  amend  this  section  by 
its  number  any  amendment  germane  to  any 
matter  in  the  section  was  proper,  because 
the  matters  therein  contained  were  all  cor- 
related. Under  another  provision  of  our  Con- 
stitution, in  order  to  change,  add  to,  or  elimi- 
nate a  single  phrase  or  word,  the  whole  sec- 
tion as  amended  must  be  re-enacted.  It  it 
were  intended  to  amend  section  2583  by 
changing  the  salaries  therein  provided  for, 
it  would  have  been  necessary  to  re-enact  the 
whole  section;  and  this  would  likewise  be 
true  If  any  other  change  were  to  be  effected. 
The  only  material  change  the  Legislature 
made  in  section  2583  by  the  act  in  question 
was  to  Increase  the  salaries  of  the  members 
of  tbat  board.  It  is  true  that  an  addition 
was  Inserted  in  the  amendment  which  re- 
quired that  board  to  "Inspect  and  examine 
annually  all  property  It  Is  required  to  assess." 
It  requires  no  argument  to  demonstrate  that 
all  this,  while  not  expressed  In  the  original 
section  before  It  was  amended,  was,  neverthe- 
less, clearly  implied.  As  a  general  rule  any 
board  or  iudlvldnal  in  assessing — that  is,  in 
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valuing  property  for  taxation — acts  In  a  quasi 
Judicial  capacity.  It  is  presumed,  therefore, 
that  the  assessor  inspects  the  property  to  be 
valued  or  assessed.  The  additional  words, 
therefore,  requiring  inspection  added  no  spe- 
cial duty  which  was  not  imposed  by  implica- 
tion before. 

But  there  Is  6tlll  another  reason  why  the 
added  words  are  of  but  small,  if  any,  impor- 
tance. These  words  were  directory  merely, 
although  mandatory  In  form,  for  the  reason 
that  if  an  assessment  were  made  without  such 
Inspection  it  would  be  as  valid  as  one  w^bere 
the  inspection  was  actually  made.  Would 
any  one  be  bold  enough  to  assert  that  an  as- 
sessment made  by  the  board  without  Inspec- 
tion would  be  void  or  vulnerable  to  attack 
for  that  reason  alone?  No  such  contention 
could  prevail.  It  seems  quite  reasonable, 
therefore,  that  the  subject-matter  contained 
in  the  amendatory  act  Is  not  so  incongruous 
nor  Inconsistent  as  to  prevent  It  from  being 
Incorporated  In  one  amendatory  act.  This 
also  disposes  of  the  claim  of  duplicity  or  plur- 
ality of  subjects.  While  It  may  be  conceded 
that  an  argument  could  be  presented  from  a 
different  point  of  view  from  which  one  may 
reason  out  a  plurality  of  subjects,  yet,  as 
we  have  pointed  out,  we  are  not  permitted  to 
Indulge  such  an  argument  for  the  purpose 
of  Invalidating  an  act  of  the  Legislature. 
This  is  but  Just  and  reasonable.  Both  officers 
and  laymen  usually  act,  and  are  Justified  In 
acting,  upon  the  law  as  passed  by  the  law- 
making power.  We  should  not,  therefore,  for 
slight  and  unsubstantial  causes,  declare  a 
law  regularly  passed  invalid.  To  do  this  it 
should  be  clearly  and  unmistakably  made  to 
appear  that  the  law  Is  contrary  to  some  con- 
stitutional requirement.  This,  in  view  of  all 
the  circumstances,  we  cannot  say  of  the  law 
In  question. 

The  Judgment  Is  therefore  affirmed,  with 
costs  to  respondent. 

Mccarty,  C.  J.,  and  STRAUP,  J.,  concur. 


WRIGHT  V.  CRUSE. 
(Supreme  Court  of   Montana.     May  4,   1908.) 

1.  Appeal— Review — Conflictino  Evidence. 

A  finding  based  on  conflicting  evidence  will 
not  be  disturbed  on  appeal. 

fEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  §§  3983-3989.] 

2.  Waters  and  Water  Coubses— Irrigation 
—  Priorities  —  Doctrine  of  "Relation 
Back." 

Two  persons  began  the  construction  of  ir- 
rigation ditches  before  the  enactment  of  the 
statute  regulating  the  appropriating  of  water. 
One  of  them  commenced  two  ditches  about  Sep- 
tember 1.  1882,  and  September  .'5,  1882,  rpsi)ec- 
tively.  and  prosecuted  the  work  with  reasonable 
diligence  to  completion  and  the  actual  using  of 
water.  The  other  person  commenced  his  ditch 
not  later  than  October  1,  1882,  and  also  prose- 
cuted the  work  with  reasonable  diligence  until 
water  was  brought  through  it.  His  ditch  was 
completed  before  either  of  the  other  ditches. 
Held,  that  the  one  who  began  work  on  the  two 


ditches  in  September  had  the  prior  right,  though 
his  ditdies  were  not  first  completed,  since  un- 
der the  doctrine  of  "relation  back"  which  ob- 
tained before  the  enactment  of  the  statute,  as 
l>etweea  two  persons  digging  ditches  at  the  same 
time  and  prosecuting  work  thereon,  with  rea- 
sonable diligence,  to  comi>letion,  the  one  who 
first  began  work  had  the  prior  right  though  the 
other  completed  bis  ditch  first. 

Appeal  from  District  Court,  Fergus  C!oun- 
ty ;  E.  K.  Cheadle,  Judge. 

Action  by  George  F.  Wright  against  Thom- 
as Cruse  to  adjudicate  water  rights.  From 
a  Judgment  establishing  priorities  and  an  or- 
der denying  a  new  trial,  defendant  appeals. 
Reversed,  with  directions  to  modify  Judg- 
ment. 

Frank  E.  Smith  and  T.  J.  Walsh,  for  appel- 
lant. Oliver  W.  Belden  and  M.  S.  Gunn, 
for  respondent. 

SMITH,  J.  This  is  a  suit  involving  the 
right  to  the  use  of  the  waters  of  Flatwlllow 
creek,  in  Fergus  county.  The  resijondent 
claims  under  an  appropriation  alleged  to  have 
been  made  November  10,  1881,  through  a 
ditch  known  as  the  "Samuel  Welch  ditch." 
The  appellant  claims  imder  what  is  culled 
the  "Farm"  or  "lower  Durfee  creek"  ditcb. 
alleged  to  date  from  June  1, 1882,  taken  from 
Durfee  creek,  a  tributary  of  Flatwlllow  creek ; 
the  South  Fork  ditch,  of  date  August  1,  1882. 
from  South  Fork,  another  tributary  of  Flat- 
willow;  the  Half-breed  ditch,  of  date  Sep- 
tember 1, 1882 ;  the  upper  Durfee  creek  ditch, 
another  ditch  taken  from  Durfee  creek,  un- 
der date  April  1,  1883;  the  Lucky  Ford 
ditch,  under  date  April  1, 1883;  the  Gallagher 
ditch,  under  date  of  July  1,  1883;  and  the 
Judd  &  Hackshaw  ditch,  tmder  date  August 
1,  1884.  Appellant  also  claims,  in  his  answer, 
the  right  to  the  use  of  ail  of  the  waters  of 
Flatwlllow  creek,  since  the  year  1888,  by  ad- 
verse possession  and  user.  The  court  by  Its 
decree  gave  the  plaintiff  a  right  to  222  In- 
ches of  water,  of  date  October  25,  1882,  and 
found  the  defendant's  rights  to  be  as  fol- 
lows: The  lower  Durfee  creek  right,  81  In- 
ches, of  date  June  1,  1882 ;  the  upper  Durfee 
creek  right,  325  Inches,  of  date  May  16, 
1883;  the  Gallagher  ditch  right,  200  Inches, 
of  date  July  1,  1883;  the  Half-breed  ditch 
right,  309  inches,  of  date  September  1,  1883: 
the  South  Fork  ditch  right,  211  inches,  dated 
May  1,  1884;  the  Lucky  Ford  ditch  right. 
208  Inches,  dated  May  1,  1884 ;  and  one  other 
right,  of  195  inches,  not  designated  by  name, 
dated  May  1,  1885.  It  will  be  observed  that 
the  court  found  that  the  defendant's  lower 
Durfee  creek  right  was  prior  to  the  Samuel 
Welch  right  of  the  plaintiff,  and  that  all 
other  rights  of  the  defendant  were  subsequent 
thereto.  The  court  made  no  finding  on  the 
question  of  adverse  user.  Defendant  appeals 
from  the  Judgment  and  an  order  denying  a 
new  trial. 

Prior  to  the  trial  the  defendant  asked  leave 
to  file  an  amended  answer,  setting  forth.  In 
addition  to  the  issues  already  tendered,  that 
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In  the  year  1890  the  Wlllowdale  Ranch  Com- 
pany prosecuted  to  Judgment  an  action  against 
the  defendant  Cruse,  similar  to  the  present 
suit,  claiming  a  priority  of  right  to  the  wa- 
ters of  FlatwlUow  creek,  basing  Its  claims  up- 
on the  Gallagher  ditch  (the  right  to  which,  it 
was  asserted,  was  afterwards  purchased  by 
Cruse),  and  a  certain  Reeves  ditch,  alleged  to 
be  identical  with  the  Samuel  Welch  ditch  by 
reason  of  the  taking  out  of  which  the  plain- 
tiff claims  priority  in  this  action ;  that  Cruse 
defended  by  asserting  a  priority  by  virtue  of 
the  ditches  referred  to  in  his  answer  in  this 
case,  and  others,  and  that  a  decree  was  ren- 
dered establishing  the  rights  of  the  parties 
as  follows:  (1)  The  lower  Durfee  creek  ditch, 
June,  1882,  81  Inches;  (2)  the  South  Fork 
ditch,  September  1,  1882,  300  Inches ;  (3)  the 
Half-breed  ditch,  September  1,  1882.  700  in- 
chee;  (4)  the  Reeves  ditch,  belonging  to  the 
Willowdale  Ranch  Company,  September  21, 
1882,  320  inches ;  (5)  the  upper  Durfee  creek 
ditch,  April,  1883,  400  Inches;  (6)  the  Lucky 
Ford  ditch,  April  15,  1883,  300  inches;  (7) 
the  Gallagher  ditch,  belonging  to  the  Willow- 
dale  Ranch  Company,  May  29,  1883,  600  in- 
ches; (8)  the  Judd  &  Hackshaw  ditch.  Au- 
gust 12,  18S4,  200  Inches;  (9)  the  Roberts 
ditch,  January  5,  1883,  100  Inches;  (10)  the 
Gray  &  0)urtwright  ditch,  January  2,  1886. 
1,000  Inches;  (11)  the  Doubelle  &  Rhole 
ditch,  April  22,  1886,  1,000  inches;  (12)  the 
Parmelee  ditch,  October  15,  1887,  200  inches; 
(13)  the  Kelsey  ditch,  October  20,  1887,  200 
inches;  that  all  of  these  water  rights  were 
adjudged  to  belong  to  Cruse,  save  the  ones 
designated  as  the  property  of  the  Willowdale 
Ranch  Company.  The  court  refused  to  allow 
the  amended  answer  to  be  filed,  and  that  rul- 
ing Is  alleged  to  have  been  error.  But  the 
decree  was  afterwards  introduced  in  evidence 
without  objection,  and,  in  the  view  we  take 
of  the  case,  the  action  of  the  court  in  refus- 
ing to  allow  the  amendment  becomes  imma- 
terial. The  matters  above  recited  were  plead- 
ed In  the  proposed  amended  answer  by  way 
of  estoppel,  but  in  the  reply  brief  of  the  ap- 
pellant It  is  set  forth  that  the  primary  pur- 
pose with  which  the  decree  was  offered  in 
evidence  was  in  support  of  the  claim  of  ad- 
verse user  to  establish  that  the  appellant  used 
the  water,  claiming  the  highest  and  best  right 
to  do  so  as  against  all  other  appropriators. 
This  being  the  case,  the  appellant  had  the 
benefit  of  the  decree.  In  this  connection 
counsel  for  appellant  say  in  their  reply  brief: 
"In  that  claim  (that  is,  the  claim  of  Cruse 
that  lie  had  the  highest  and  best  right),  the 
predecessor  in  interest  of  respondent  obvious- 
ly acquiesced  until  his  death,  and  for  a  pe- 
riod far  beyond  that  of  the  statute  of  limi- 
tations, and  until  many  of  the  most  important 
witnesses  by  whom  the  appellant  might  es- 
tablish his  rights  beyond  question  are  dead." 
It  Is  fair  to  say  that  the  appellant  made 
rather  a  strong  showing  of  adverse  user,  and 
that  the  testimony  offered  by  the  respondent 
00  .tli^  .subject  wa.B  general  in  character  and 


not  very  definite  as  to  how  and  when  the 
continued  adverse  user  testified  to  by  appel- 
lant's witnesses  was  interrupted.  In  connec- 
tion with  the  claim  of  adverse  user  we  are 
asked  to  consider  the  decree  in  the  Willow- 
dale Ranch  Company  Case.  The  record  in 
this  case  shows  that  many  of  the  witnesses 
who  ought  to  have  the  best  knowledge  as  to 
when  the  Cruse  rights  were  in  fact  initiated 
have  died  since  the  trial  of  that  case.  It 
will  be  noticed  that  in  the  Willowdale  Ranch 
Company  decree  the  so-called  South  Fork 
and  Half-breed  rights  of  the  appellant  are 
both  dated  September  1,  1882,  while  in  the 
decree  we  have  under  consideration  they  are 
dated  September  1,  1883,  and  May  1,  1884, 
respectively.  The  testimony  shows  that  ei- 
ther one  of  these  ditches  is  of  sufficient  ca- 
pacity to  carry  all  of  the  water  in  the  creek 
at  low-water  season,  and  we  can  very  well 
understand  how  Cruse,  a  layman,  having  this 
Willowdale  Ranch  Company  decree  In  bis 
favor,  might  assume  that  that  decree  correct- 
ly fixed  the  dates  of  the  respective  appropria- 
tions, even  though  it  was  not  res  adjudicata 
as  to  the  plaintiff  Wright  However,  the  dis- 
trict court  is  presumed  to  have  found  the 
issue  as  to  adverse  user  against  the  appel- 
lant, and  as  there  was  some  conflicting  testi- 
mony on  the  subject,  we  are  not  disposed  to 
interfere  with  that  branch  of  the  case. 

The  foregoing  contention  of  the  appellant 
being  disposed  of,  leaves  but  one  other  ques- 
tion in  the  case,  and  that  is  this:  Was  tlie 
court  right  in  holding  that  the  defendant's 
South  Fork  and  Half-breed  rights  were  sub- 
sequent In  time  to  that  of  the  plaintiff? 
These  water-right  cases  are  peculiar  In  their 
nature,  in  that  the  parties  are  obliged  to  de- 
pend to  so  great  an  extent  upon  the  memories 
of  those  who  came  to  a  new  country  in  the 
early  days.  It  Is  true  that  these  water  rights 
were  taken  out  at  a  time  long  subsequent 
to  the  dates  of  the  first  settlements  in  the 
state,  but  persons  who  went  to  the  FlatwlUow 
country  In  the  early  80's  were  none  the  less 
pioneers  there.  This  record  seems  to  disclose 
the  fact  that  there  existed  in  the  minds  of 
those  who  first  went  upon  FlatwlUow  creek 
for  the  purpose  of  locating  a  sort  of  general 
plan  to  take  up  large  areas  of  the  public 
lands,  together  with  the  water  necessary  to 
Irrigate  the  ground,  so  that  they  might  after- 
wards dispose  of  the  same  to  the  larger  land- 
owners. Almost  every  person  whose  name  is 
mentioned  in  the  testimony  located  a  claim 
and  took  out  a  ditch.  We  have  carefully  ex- 
amined the  testimony  offered  by  the  plaintiff, 
and  feel  satisfied  that  his  predecessor,  Sam- 
uel Welch,  began  the  construction  of  the  so- 
called  "Welch  ditch"  not  later  than  October 
1,  1882,  and  prosecuted  the  work  with  rea- 
sonable diligence  until  water  was  finally  used 
through  and  by  means  of  the  same.  On  the 
part  of  the  appellant.  Cruse,  testimony  was 
produced,  equally  convincing  to  our  minds 
with  that  relating  to  the  Welch  ditch,  that  the 
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predecesBors  In  Interest  of  the  appellant  be- 
gan the  construction  of  the  so-called  "South 
Fork  ditch"  about  September  1,  1882,  and 
the  construction  of  the  so-called  "Half-breed 
ditch"  about  September  5,  1882,  and  prosecut- 
ed the  work  with  reasonable  diligence  to  com- 
pletion and  the  actual  using  of  water.  The 
evidence  also  appears  to  Justify  the  concln- 
sion  that  the  Welch  ditch  was  completed  be- 
fore either  of  the  other  ditches  was  finished. 
The  testimony  is  voluminous,  covering  al- 
most 1,000  printed  pages.  We  have  examin- 
ed It  with  great  care  and  see  no  good  rea- 
son for  quoting  it  here.  There  are  contra- 
dictions of  the  testimony  offered  by  both  par- 
ties. Many  mistakes  and  inaccuracies  are 
apparent  on  both  sides,  but  there  Is  no  rea- 
son to  believe  that  any  witness  willfully  tes- 
tified falsely. 

These  water  rights  were  Initiated  a  quarter 
of  a  century  ago,  and  there  Is  occasion  for 
little  wonder  that  the  witnesses  should  not 
agree  in  their  memories  as  to  details.  Nor 
is  it  of  very  great  moment,  when  the  main 
facts  are  as  clearly  established  as  they  ap- 
pear to  us  to  be  in  this  case.  All  of  these 
three  appropriations  were  made  before  the 
enactment  of  our  statute  regulating  the  ap- 
propriation of  water.  Therefore,  as  both  par- 
ties were  in  the  same  situation,  the  case  of 
Woolman  v.  Garringer,  1  Mont.  535,  is  directly 
in  point,  and  the  doctrine  of  "relation  back," 
as  therein  announced,  should  have  been  ap- 
plied. This  theory  of  the  case  was  evidently 
not  urged  upon  or  considered  by  the  learned 
district  Judge,  if,  indeed,  it  was  presented  to 
him  at  all.  But  it  was  energetically  argued 
and  is  earnestly  relied  upon  in  this  court, 
and  we  shall  apply  the  doctrine.  In  the  case 
of  Woolman  v.  Gariinger,  supra,  the  court 
said:  "From  the  record  it  appears  that  the 
defendants  pursued  the  work  on  their  ditch 
•  •  •  with  such  reasonable  diligence  as 
would  undoubtedly  make  the  appropriation 
date  and  relate  back  to  the  commencement 
of  the  same."  In  the  case  of  Murray  v.  Ting- 
ley,  20  Mont.  260,  50  Pac.  723,  the  court, 
speaking  through  the  late  Justice  Buck,  used 
this  language:  "For  years  before  the  stat- 
ute (regulating  appropriation  of  water)  was 
enacted  the  rule  of  law  was  'that  the  ap- 
propriation of  water  by  persons  who  prose- 
cute the  work  on  their  ditch  with  reasonable 
diligence  dates  back  to  the  commencement 
of  the  work.'  Therefore,  as  between  two 
persons  digging  ditches  at  the  same  time,  and 
prosecuting  work  thereon,  with  reasonable 
diligence,  to  completion,  the  one  who  first  be- 
gan work  had  the  prior  right,  even  though 
the  other  had  completed  his  first.  This  was 
the  doctrine  of  'relation  back.' "  If  it  be  urg- 
ed that  the  trial  court  impliedly  found  that 
plaintifTs  predecessor  prosecuted  his  work 
with  reasonable  dlligeuce  to  completion,  and 
that  defendant's  predecessors  did  not,  we  may 
say,  lu  view  of  what  has  heretofore  been 
said  as  to  tlie  theory  upon  which  the  case  was 
decided  below,  that  while  we  do  not  believe 


the  court  intended  to  so  find  the  latter  finding 
would  not  be  Justified  by  the  evidence. 

The  district  court  of  Fergus  county  Is  di- 
rected to  modify  Its  Judgment  by  dating  ap- 
pellant's South  Fork  right  September  1, 
1882,  and  his  Half-breed  right  September  5, 
1882,  both  prior  in  time  and  right  to  the 
Welch  right  of  the  respondent,  and  as  so 
modified  the  Judgment  and  the  order  denying 
a  new  trial  will  stand  affirmed,  except  as  to 
costs.  That  portion  of  the  Judgment  award- 
ing costs  Is  reversed,  and  the  cause  is  re- 
manded with  Instructions  to  enter  a  Judgment 
for  costs  In  favor  of  the  appellant  Appel- 
lant shall  also  recover  his  costs  In  this  court. 

BBANTLY,  C.  J.,  and  HOLLOWAY,  J, 
concur. 


In  re  BELL'S  ESTATE. 

BDLL  V.  THOMPSON  et  al.     (S.  F.  4,582.) 

(Supreme  Cburt  of  California.     April  2,  1908. 

Rehearing  Denied  May  1,  1908.) 

1.  JlTDGMENT— CONCMJSIVBNESS. 

A  jadgment  of  a  court  having  jurisdiction 
is  conclusive  not  only  as  to  the  matter  actually 
determined,  but  as  to  every  other  matter  which 
the  parties  might  have  litigated  as  incident  to 
or  essentially  connected  with  the  subject-matter 
of  the  litigation,  and  every  matter  coming  with- 
in the  legitimate  purview  of  the  original  action, 
both  in  respect  to  matters  of  claim  and  of  de- 
fense. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  30,  Judgment  S  1241.] 

2.  Same. 

The  widow,  appointed  administratrix  with 
will  annexed,  after  the  removal  of  the  executor, 
filed  her  account  in  which  she  sought  credit  for 
a  family  allowance  accming  between  the  date 
of  the  return  of  the  inventory  and  an  order 
granting  an  allowance  entered  Octol)er  14,  189S. 
On  January  12,  1893,  the  court  made  an  order 
for  a  family  allowance.  The  inventory  was  filed 
June  17,  1803.  On  October  14,  1895,  the  court 
reduced  the  family  allowance  and  on  May  4, 
1898,  another  order  reducing  the  allowance  was 
entered.  Held,  that  a  decision  of  the  court  de- 
nying the  credit  on  the  ground  that  the  order  of 
January  12,  1893,  ceased  to  be  operative  on  the 
return  of  the  inventory,  and  that  the  allow- 
ance provided  for  by  the  orders  entered  had 
been  paid,  was  conclusive,  and  the  widow  could 
not  claim  under  an  alleged  order  of  May  1, 
1894,  granting  an  allowance,  which  order  was 
not  entered  in  the  minutes  and  of  the  exi-stence 
of  which  she  had  no  knowledge  at  the  time  of 
the  settlement  of  her  account 

3.  Same. 

A  judgment  determining  the  rights  of  par- 
ties to  a  controversy  cannot  be  overcome  by 
showing  new  or  additional  evidence  which  the 
party  was  unable  to  produce  on  the  trial. 

[Ed.  Note.— For  cases  in  point  see  Cent  Di^ 
vol.  30,  Judgment  (  1102.] 

4.  Same. 

The  rule  that  a  judgment  rendered  by  & 
court  having  jurisdiction  is  conclusive  Is  baised 
on  considerations  of  public  policy,  and  the  en- 
forcement thereof  is  essential  to  the  mainte- 
nance of  social  order. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  30,  Judgment  I  1150.] 

5.  Same. 

The  general  rule  is  that  where  It  Is  songht 
to  bind  a  person  by  a  fonner  jadgmwit  it  ia 
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necessary  that  he  shoald  have  been  not  only  a 
party  to  both  actions,  but  must  have  appeared 
in  both  in  the  same  capacity. 

(Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  30,  Judgment,  §§  1185,  1200.] 

6.  Same. 

A  judRment  denying  the  riRht  of  a  widow 
to  any  credit  for  family  allowances  rendered  in 
proceedings  for  the  settlement  of  her  account  as 
administratrix  is  conclusive  on  her  right  to  a 
family  allowance  in  a  subsequent  proceeding 
therefor,  instituted  by  her  individually,  she  be- 
ing in  both  proceedings  the  real  party  in  inter- 
est, asserting  individual,  aud  not  representative, 
righta. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  30,  Judgment,  §  11&5.] 

In  Bank.  Appeal  from  Superior  Court 
City  and  County  of  San  Francisco;  J.  V. 
Coffey,  Judge. 

In  the  matter  of  the  estate  of  Thomas 
Bell,  deceased.  From  an  order  of  the  pro- 
bate court  giving  an  allowance  to  Teresa 
Bell,  widow  of  decedent,  Louisa  J.  Thomp- 
son and  others,  creditors  of  decedent,  appeal. 
Ueversed. 

James  M.  Allen,  Drown,  Leicester  & 
Drown,  Garret  W.  McEnemey,  W.  B.  Bo»- 
ley,  John  S.  Drum,  and  Maurice  V.  Samuels, 
for  appellants.  T.  Z.  Blakeman,  for  respondr 
ent 

LORIGAN,  J.  This  in  an  appeal  by  some 
of  the  creditors  of  the  estate  of  Thomas  Bell, 
deceased,  from  an  order  of  the  probate  court 
entered  In  said  estate  on  February  24,  1005, 
nnitc  pro  tunc  as  of  May  1,  1894,  directing 
tliat  a  family  allowance  of  $2,000  a  month 
continue  to  be  paid  from  June  17,  1893,  to 
Teresa  Bell,  as  widow  of  said  deceased,  till 
the  further  order  of  the  court,  and  trom  a 
Judgment  and  order  that  a  balance  due  her 
under  said  nunc  pro  tunc  order  of  |32,665.80 
be  paid  her  from  the  estate  of  said  deceased. 
A  clearer  imderstanding  of  the  point  involv- 
ed In  this  appeal  may  be  had  by  a  prelimi- 
nary statement  of  certain  conceded  facts. 

Teresa  Bell  is  the  widow  of  Thomas  Bell, 
who  died  October  16,  1802,  and  whose  will 
was  admitted  to  probate.  On  January  12, 
1893,  on  petition  of  said  widow  an  order  of 
court  was  made  for  a  family  allowance  of 
$2,000  a  month  payable  to  her  commencing 
from  the  date  of  the  death  of  decedent  till 
the  further  order  of  the  court.  The  inven- 
tory In  the  estate  was  filed  June  17,  1893. 
On  October  14,  1895,  the  court  made  an  or- 
der reducing  the  family  allowance  from 
$2,000  to  $1,500  a  month,  and  on  May  4,  1898, 
made  still  another  order  reducing  said  fam- 
ily allowance  to  $100  a  month.  On  March 
24,  1900,  the  powers  of  the  executor  of  de- 
ceased— George  Staacke — were  suspended, 
subsequently  revoked,  and  said  Teresa  Bell 
appointed  special  administratrix.  After  the 
order  revoking  his  letters  was  on  the  appeal 
of  said  executor  affirmed  by  this  court  (Es- 
tate of  Bell,  185  CaL  194,  67  Pac.  123),  said 
Teresa  Bell  was  appointed  administratrix 
with  the  will  annexed  of  said  estate.    She 


subsequently,  on  February  10,  1902,  filed  her 
account  as  special  administratrix  in  which 
she  credited  herself  with  payments  of  family 
allowance  which  she  claimed  were  due  and 
unpaid  between  Jime  17,  1893,  and  October 
14,  1896.  These  Items  of  credit  were  contest- 
ed by  the  creditors  of  the  estate,  on  the 
ground  that  no  order  for  a  family  allowance 
prior  to  the  order  of  October  14,  1805,  ex- 
cept the  order  of  January  12,  1893,  was 
made ;  that  the  latter  order  became  ntill  and 
void  on  the  return  of  the  Inventory  of  the 
estate  on  June  17,  1893,  and  that  all  the  in- 
stallments of  family  allowance  accruing 
prior  to  June  17,  1893,  had  been  paid  her  by 
the  executor  of  the  estate.  The  probate 
court  overruled  these  objections  of  the  cred- 
itors, and  settled  said  final  account  of  said 
Teresa  Bell  as  special  administratrix  with 
said  credits  for  family  allowance  after  the 
return  of  said  Inventory  and  up  to  October 
14,  1895,  sustained  and  allowed.  The  cred- 
itors appealed  from  said  order,  and  this 
court  reversed  It,  holding  (and  this  Is  all  that 
it  is  necessary  to  be  stated  now)  that  the  or- 
der of  January  12,  1893,  directing  that  a  fam- 
ily allowance  be  paid,  ceased  to  operate  on 
the  return  of  the  inventory  on  June  17, 1893 ; 
that  as  the  only  order  made  subsequent  to 
said  June  17,  1893,  was  the  order  of  October 
14,  1895,  the  court  erred  in  crediting  said 
Teresa  Bell  with  all  Items  for  family  allow- 
ance under  the  order  of  January  12,  1893, 
subsequent  to  the  return  of  said  Inventory 
and  prior  to  the  order  of  October  14,  1895. 
Estate  of  Bell,  142  Cal.  97,  75  Pac.  679.  This 
decision  was  made  In  February,  1904. 

Immediately  following  its  rendition  said 
Teresa  Bell  filed  a  petition  In  the  probate 
court  in  the  matter  of  satd  estate,  in  which 
she  alleged  (referring  to  the  allegations  In  a 
general  way)  the  making  of  the  first  two  or- 
ders for  family  allowance  above  referred  to; 
that  no  order  for  such  allowance  was  made 
subsequent  to  the  filing  of  the  inventory  on 
January  17,  1803,  until  October  14,  1895; 
that  subsequent  to  the  filing  of  said  Inven- 
tory it  was  considered  and  believed  by  the 
petitioner,  the  executors,  the  judge  of  the 
court,  the  creditors  of  the  estate,  and  all  the 
parties  Interested,  that  the  order  of  January 
12,  1893,  continued  in  full  force  till  the  mak- 
ing of  the  subsequent  order  of  October  14, 
1905;  that  until  January  1,  1804,  the  ex- 
ecutors regularly  paid  said  $2,000  a  month 
family  allowance ;  that  after  the  said  month, 
on  account  of  delay  on  the  part  of  the  ex- 
ecutors In  collecting  the  income  of  the  es- 
tate, i)etltloner  agreed  with  said  executors 
to  allow  the  ready  money  In  the  estate  to  be 
used  by  them  in  paying  assessments  on  cer- 
tain stocks  owned  by  the  estate  for  their 
preservation  and  for  the  benefit  of  the  es- 
tate, and  to  await  payment  of  her  allowance 
ontll  a  later  date,  when  it  was  agreed  by  the 
executors  that  all  her  accrued  allowance 
shonld  be  paid  her ;  that  tmder  this  arrange- 
ment only  certain  amounts  were  paid  on  said 
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family  allowance  during  the  years  18&4, 
1805,  1896,  1897,  and  1898  (the  particular 
items  for  each  year  were  set  forth)  aggregat- 
ing $29,213.59;  that  she  was  unable  to  sup- 
port the  family  on  the  sums  paid,  and  was 
compelled  to  borrow  on  the  security  of  her 
separate  estate  certain  amounts  yearly  (si)ecl- 
fied  In  the  petition)  aggregating  $25,000.  It 
Is  then  alleged  that  during  all  the  time  from 
June  17,  1893,  to  October  15,  1895,  the  estate 
was  amply  able  to  pay  a  family  allowance  of 
$2,000  a  month.  The  concluding  allegations 
are  that  all  arrears  of  family  allowance  had 
never  been  paid,  but  that  a  large  portion  had 
been  paid  by  the  executors  subsequent  to  Oc- 
tober 16,  1895,  upon  orders  and  Judgments 
of  the  court  in  the  matter  of  said  estate  rec- 
ognizing said  balance  and  arrears  on  Octo- 
ber 14,  1895,  and  directing  said  payments  to 
be  made  on  account  of  said  arrears,  which 
said  orders  and  judgments  were  not  In  the 
record  upon  which  the  Supreme  Court  de- 
cided that  the  order  of  January  12,  1893,  be- 
came Inoperative  after  June  17,  1893.  The 
prayer  of  the  petition  was  in  the  alternative, 
that  an  account  be  taken  of  the  family  al- 
lowance paid  petitioner  since  October  15, 
1895,  and  chargeable  by  the  orders  and  judg- 
ment of  the  court  made  subsequent  to  Oc- 
tober 15,  1895,  to  the  balance  of  the  family 
allowance  due  petitioner  from  the  time  prior 
thereto,  and  for  an  order  directing  the  pay- 
ment of  any  balance  of  said  sums  In  arrears 
to  petitioner,  or  for  an  order  allowing  and 
fixing  the  family  allowance  of  petitioner  for 
the  period  of  time  from  June  17,  1893,  to 
October  15,  1805,  at  the  sum  of  $2,000  a 
juonth  as  In  accord  with  the  purpose  and  in- 
tent of  the  court  and  ail  parties  Interested  In 
said  estate  at  that  time,  and  after  deducting 
the  amounts  paid  by  the  executors  from  June 
17,  1893,  to  October  IG,  1895,  for  family  al- 
lowance, the  balance  be  paid  to  petitioner. 

The  appellants  Jointly  demurred  to  the  pe- 
tition and  moved  to  strike  out  certain  por- 
tions of  It  which,  being  overruled  and  de- 
nied, they  answered,  denying  the  allegations 
of  the  petition  save  as  to  the  orders  of  the 
court  for  family  allowance  and  the  allega- 
tion therein  as  to  the  matter  decided  by  this 
court,  and  averred  that  all  amounts  due  said 
petitioner  for  family  allowance  bad  been 
paid  and  exceeded  the  sum  of  $88,541.  As  a 
further  defense  they  set  up  the  proceedings 
In  the  matter  of  said  estate  settling  the  ac- 
count of  George  Staacke,  the  executor  of  the 
will  of  deceased  as  to  the  amount  paid  to  pe- 
titioner by  said  executor  for  family  allow- 
ance prior  to  August  6,  1808,  which  was  con- 
tested t>etween  the  creditors  of  the  estate  and 
petitioner;  the  order  of  settlement  of  said 
account  by  the  probate  court  about  January 
5,  1900,  and  an  appeal  to  this  court  by  cer- 
tain of  said  creditors  and  the  decision  of  this 
court  on  said  appeal,  and  pleaded  said  deci- 
sion (Rstate  of  Bell.  131  Cal.  1,  63  Pac.  81, 
(508)  as  barring  and  estopping  petitioner  in 
this  pending  proceeding  from  claiming  that 


the  amount  paid  her  up  to  said  August  6, 
1898,  for  family  allowance  was  less  than 
$80,000.  They  likewise  set  up  the  proceed- 
ings for  the  settlement  of  the  final  account 
of  petitioner  as  special  administratrix  of 
said  estate  filed  February  10,  1902,  to  which 
we  have  heretofore  referred,  in  which  she 
sought  credit  for  Items  of  family  allowance 
between  the  making  of  the  order  of  January 
12,  1893,  and  that  of  October  14,  1895,  the  ob- 
jections and  contests  thereto  by  said  cred- 
itors, the  matter  of  the  appeal  to  this  court 
from  the  order  settling  said  account  by  al- 
lowing such  credits  the  decision  and  Judg- 
ment of  this  court  reversing  said  order  (Es- 
tate of  Bell,  142  Cal.  97,  75  Pac.  679),  and 
pleaded  such  judgment  of  this  court  as  final 
and  conclusive  and  as  barring  and  estopping 
petitioner  from  asserting  any  alleged  right  to 
a  further  family  allowance  as  set  forth  and 
asserted  In  her  pending  petition.  The  stat- 
ute of  limitations  was  further  Interposed 
against  the  claim  or  right  of  petitioner  to  the 
relief  demanded. 

Upon  the  Issues  thus  made  the  matter  pro- 
ceeded to  a  hearing,  and  while  the  petitioner 
was  presenting  her  case  to  the  court  It  devel- 
oped from  the  evidence  (at  least  that  was  the 
claim  of  petitioner  and  the  court  took  that 
view  of  it)  that  the  executors  of  the  estate 
had  on  February  2,  1894,  petitioned  the  court 
for  a  reduction  of  the  family  allowance, 
which  petition  was  opposed  by  the  widow; 
that  the  matter  of  the  petition  for  said  reduc- 
tion coming  on  to  be  heard,  the  executors 
were  examined,  the  condition  of  the  estate  in- 
I  quired  into,  and  thereafter  the  matter  contin- 
ued from  time  to  time  on  the  calendar  of  the 
court;  that  on  May  1,  1804,  the  matter  com- 
ing on  again  for  further  hearing,  and  the  at- 
torneys for  the  executors  and  for  said  widow 
having  reached  some  agreement  in  the  mat- 
ter, they  asked  the  court  to  dismiss  the  peti- 
tion for  a  reduction.  This  the  court  declined 
to  do,  but  ordered  the  application  for  a  reduc- 
tion of  the  family  allowance  by  said  execu- 
tors off  the  calendar,  and  further  ordered 
that  the  allowance  of  $2,000  a  month  remain 
and  continue  until  the  further  order  of  the 
court ;  that  the  clerk  of  the  court  had  enter- 
ed in  the  minutes  the  first  part  of  the  order 
directing  the  petition  for  reduction  oft  the 
calendar,  but  had  omitted  to  enter  the  bal- 
ance of  the  order.  Upon  this  showing  from 
the  evidence  the  petitioner  immediately  ap- 
plied for  and  obtained,  over  the  objection  of 
appellants,  leave  of  court  to  amend  her  peti- 
tion to  conform  to  the  facts  thus  proven,  and 
an  amended  petition  was  filed,  it  being  stipu- 
lated that  the  answer  to  the  former  petition 
should  stand  as  the  answer  to  the  amended 
petition,  and  that  all  new  matters  alleged  in 
the  petition  should  be  deemed  denied  by  the 
creditors  who  had  answered.  The  am^idment 
which  was  made  to  the  petition  by  leave  of 
the  court  and  to  meet  the  alleged  proof  of 
the  making  of  the  order  of  May  1,  1804,  was . 
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Bubstantlally  as  follows:    The  allegation  in  i 
the  original  petition  that  no  order  waa  made 
by  the  court  after  the  order  of  January  12, 

1893.  and  until  the  order  of  October  14.  1893, 
was  striclien  out,  and  it  waa  alleged  that  aft- 
er the  filing  of  the  inventory  it  was  belleyed 
by  petitioner,  the  executors,  the  court,  and 
the  creditors  that  an  order  of  court  existed 
granting  petitioner  an  allowance  of  |2,000 
from  and  after  the  date  of  the  filing  of  the 
Inventory,  as  well  as  prior  thereto,  and  until 
the  order  of  October  14,  1895.  The  prayer  of 
the  petition  was  also  changed  to  conform  to 
the  amendment  made,  to  the  extent  of  asking 
that  an  order  nunc  pro  tunc  as  of  May  1, 

1894,  be  entered  in  conformity  to  the  order 
of  the  court  made  on  that  day  but  not  enter- 
ed, continuing  the  family  allowance  from 
June  17,  1893,  to  October  14,  1896,  at  $2,000 
per  month.  The  amended  petition  being  filed, 
the  trial  proceeded,  and  upon  a  submission  of 
the  evidence  upon  both  sides  the  court  made 
its  findings  of  fact  in  favor  of  the  petitioner, 
in  accordance  with  the  allegations  of  the 
amended  petition  and  against  the  appellants 
as  to  all  defenses  interposed  by  their  answer. 
The  court  specifically  found  that  on  the  Ist 
day  of  May,  1894,  the  court  had  ordered  and 
directed  that  the  family  allowance  of  $2,000 
a  month  should  remain  and  continue  and  be 
paid  to  the  said  widow  until  the  further  or- 
der of  the  court,  but  that  tluough  the  mis- 
take  or  Inadvertence  of  the  cleric  of  the  court, 
it  had  not  been  entered  in  the  minutes  of  the 
court,  and  ttiat  there  remained  unpaid  to  the 
Itetltloner  the  sum  of  $82,666.80  as  a  balance 
due  her  under  said  order. 

The  court  further  specifically  found  against 
the  appellants  on  the  defenses  interposed  by 
their  answer,  namely,  that  the  petitioner  was 
barred  and  est<^ped  by  the  judgments  of 
the  Supreme  Court,  which  were  pleaded,  from 
asserting  a  claim  for  family  allowance  based 
on  said  order  of  May  1,  1894,  or  from  assert- 
ing that  any  family  allowance  accrued  In  her 
favor  between  the  return  of  the  Inventory  on 
June  17,  1893,  and  the  order  of  October  14, 
1885.  As  conclusions  of  law  from  the  find- 
ings the  court  held  the  petitioner  entitled  to 
have  an  order  nunc  pro  tunc  as  of  May  1, 
1894,  entered,  directing  that  a  family  allow- 
ance of  $2,000  a  month  remain  and  continue 
to  be  paid  to  said  petitioner  as  widow  of  said 
deceased  from  the  assets  of  said  estate  until 
further  order  of  the  court,  and  made  a  fur- 
ther order  directing  payment  from  said  assets 
to  her  of  the  balance  of  family  allowance  due 
her  under  said  order  of  court  rendered  on  the 
Ist  of  May,  1894,  and  entered  nunc  pro  tunc 
as  of  that  date,  amounting  to  the.  sum  of  $32,- 
6C5.80.  An  order  to  that  effect  was  accord- 
ingly made. 

Various  points  are  urged  by  appellants  for 
a  reversal.  The  main  attack,  however,  is  di- 
rected against  the  findings,  the  claim  of  ap- 
pellants being,  in  effect,  that  none  of  the  es- 
sential findings  of  the  court  are  supported  by 


the  evidence,  and  It  is  particularly  contended 
that  this  is  true  as  to  the  findings  with  refer- 
ence to  the  effect  of  the  pleaded  decisions  of 
this  court.  As  to  them  it  is  claimed  that  they 
are  not  only  not  sustained  by  the  evidence, 
but  that  they  are  directly  contrary  to  It,  and 
that  the  conclusions  of  the  trial  court  as  to 
the  effect  of  those  decisions  upon  the  present 
claim  of  petitioner  are  erroneons. 

In  the  view  we  take  of  the  sufficiency  of 
the  attadc  by  appellants  upon  the  findings 
relative  to  the  prior  decisions  of  this  court 
pleaded  by  them  as  a  bar.  It  will  be  unneces- 
sary to  discuss  the  many  other  findings  which 
are  also  attacked.  In  fact,  as  far  as  the  find- 
ing relative  to  the  decision  of  this  court  in 
the  Estate  of  Bell,  131  Cal.  1,  63  Pac.  81,  668, 
we  ^all  not  discuss  It  at  all,  because  at  most 
that  decision  bears  only  upon  some  of  the 
minor  matters  Involved  In  the  present  pro- 
ceeding which  are  claimed  to  have  been  af- 
fected by  It  Our  consideration  will  be  de- 
voted solely  to  the  findings  In  as  far  as  they 
relate  to  the  effect  of  the  decision  pleaded  and 
reported  in  the  Estate  of  Bell,  142  Cal.  97, 
76  Pac.  679.  We  say  the  effect  of  the  deci- 
sion, because  that  Is  the  question  presented 
by  the  attack  upon  the  findings  relative  to  it 
There  is  no  question  of  confiicting  evidence 
embarrassing  the  consideration.  A  transcript 
of  the  record  on  that  appeal  and  the  decision 
of  the  court  based  upon  it  were  offered  In  evi- 
dence and  constituted  the  evidence  upon  which 
this  finding  was  made.  The  claim  of  the 
appellants  under  this  evidence  addressed  to 
their  answer  pleading  the  decision  in  bar  of 
petitioner's  right  to  assert  relief  under  the 
order  of  May  1,  1894^  was,  among  other  things, 
that  the  decision  pleaded  was  a  final  and  con- 
clusive adjudication  that  there  was  no  such 
order  of  May  1, 1894,  or  any  order  of  the  pro- 
bate court  In  said  estate  making  any  family 
allowance,  save  the  three  orders  of  January 
12,  1893,  October  14,  1895,  and  May  4,  1898. 
The  finding  of  the  court  respecting  this  de- 
cision was  of  a  negative  character;  that  It 
did  not  debar  or  estop  the  petitioner  from  as- 
serting or  enforcing  any  alleged  right  to  a  fur- 
ther family  allowance,  nor  was  the  cause  of  ac- 
tion or  relief  set  fortn  in  the  petition  barred 
by  such  decision.  So  that,  as  we  say,  under 
this  finding  the  question  is  what  was  the  ef- 
fect of  that  decision  on  the  present  asserted 
right  of  petitioner;  what  was  decided  by  this 
court. 

It  will  be  observed  that  while  this  finding 
relates  to  the  effect  of  the  decision  upon  a  fur- 
ther family  allowance  to  petitioner,  that  prop- 
osition, while  Involved  in  the  original.  Is  not 
Involved  under  the  amended  petition.  Under 
the  amended  petition  the  right  to  the  pay- 
ment of  the  allowance  was  asserted  to  have 
accrued  under  the  alleged  existing  order  of 
May  1,  1894,  an  order  which  had  been  made 
but  not  entered,  and  which  the  court  ordered 
entered  nunc  pro  tunc,  and  upon  which  it 
based  its  award  for  an  accrued  allowance  up- 
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on  it  of  132,665.86.  It  1b  the  effect  of  the  de- 
cision of  this  court  in  tlie  Estate  of  Bell,  142 
Gal.  97,  75  Pac.  679,  upon  the  right  of  peti- 
tioner asserted  under  this  order  which  is  to 
be  determined,  and  we  are  satisfied  that  the 
position  of  these  appellants  with  respect  to  it 
is  correct;  that  that  decision  was  final  and 
conclusive  against  the  existence  of  any  other 
order  than  the  orders  of  January  12,  1893, 
October  14,  1895,  and  May  4,  1898;  that  it 
was  res  adjudicata  that  no  order  for  family 
allowance  of  May  1, 1894,  or  other  order  save 
these  three  above  mentioned  had  been  made 
prior  to  1902  when  the  account  of  petitioner 
as  special  administratrix,  in  which  she  sought 
credit  for  family  allowance  between  June  17, 
1893,  the  date  of  the  return  of  the  Inventory, 
and  October  14,  1895,  was  contested  and  de- 
termined, and  that  all  she  was  entitled  to  un- 
der any  then  existing  orders  had  been  fully 
paid  her.  This  appears  to  us  to  be  so  clear 
from  the  record  which  was  before  this  court 
on  appeal  from  the  order  settling  the  accotmt 
of  petitioner  as  special  administratrix,  the  de- 
cision of  this  court  upon  it,  and  the  applica- 
tion of  the  doctrine  of  res  adjudicata,  that  no 
extended  elaboration  of  the  matter  is  called 
for. 

The  general  rule  as  to  res  adjudicata  is 
that:  "Matters  which  have  been  Judicially 
determined  cannot  be  again  drawn  into  con- 
troversy between  the  same  parties.  The  Judg- 
ment of  a  court  having  Jurisdiction  directly 
upon  the  point  in  controversy  is,  as  a  plea,  a 
bar ;  and,  as  evidence,  competent  and  conclu- 
sive as  between  the  same  parties  and  their 
privies;  not  only  where  the  subject-matter 
is  in  all  respects  the  same,  but  where  the 
point  comes  incidentally  in  question  in  rela- 
tion to  a  different  matter."  Garwood  v.  Gar- 
wood, 29  Gal.  514;  Green  v.  Thornton,  130 
Cal.  482,  62  Pac.  750.  "An  adjudication  is 
final  and  conclusive  not  only  as  to  the  matter 
actually  determined,  but  as  to  every  other 
matter  which  the  parties  might  have  litigated 
and  have  had  decided  as  Incident  to,  or  essen- 
tially connected  with,  the  subject-matter  of 
the  litigation,  and  every  matter  coming  with- 
in the  legitimate  purview  of  the  original  ac- 
tion, both  in  respect  to  matters  of  claim  and 
of  defense."  Harris  v.  Harris,  38  Barb.  (N. 
T.)  88;  Gray  v.  Dougherty,  25  Cal.  266. 
"Where  a  court  of  competent  Jurisdiction  had 
adjudicated  npon  a  particular  matter,  that 
matter  is  not  open  to  inquiry  in  a  subsequent 
action  for  the  same  cause,  between  the  same 
parties,  notwithstanding  the  defendant  may 
have  discovered  new  evidence  not  in  nls  pow- 
er at  a  former  trial."  Kllheffer  v.  Herr,  17 
Serg.  &  R.  (Pa.)  319,  17  Am.  Dec.  658. 

Now,  applying  this  doctrine  to  the  matter 
under  consideration,  it  appears  from  the 
transcript  on  appeal  in  the  matter  of  the  ap- 
plication of  petitioner  as  special  administra- 
trix that  she  sought  credit  in  the  settlement 
of  her  account  for  items  of  family  allowance 
aggregating  the  sum  of  $20,000,  payment  of 


which  Bbe  bad  made  to  herself  nnder  a  claim 
that  they  were  due  as  such  family  allowance, 
and  had  accrued  between  the  date  of  the  re- 
turn of  the  inventory  and  the  order  of  Octo> 
ber  14,  1895.  Petitioner  was  appointed  fspe- 
cial  administratrix  in  March,  1900,  and  her 
account  was  filed  in  February,  1902.  The 
creditors  of  the  estate  (the  same  appellants 
here)  filed  a  contest  against  the  allowance  of 
such  Items  on  various  grounds,  among  otliera: 
(1)  That  no  order  malcing  any  family  allow* 
ance  out  of  said  estate  was  given  or  made  at 
any  time  subsequent  to  the  filing  of  the  in- 
ventory and  prior  to  October  14,  1896;  (2) 
that  no  order  or  orders  making  any  family 
allowance  out  of  said  estate  had  at  any  time 
been  given  or  made  other  than,  or  in  addition 
to,  the  said  three  orders  so  made  respectively 
on  January  12,  1883,  October  14,  1886,  ajd 
May  13,  1898;  (3)  that  the  amounts  of  family 
allowance  payable  under  said  orders  imme- 
diately referred  to  had  been  fully  paid;  (4) 
that  all  family  allowance  at  any  time  ordered 
by  said  court  had  been  paid  in  full  prior  to 
the  appointment  of  petitioner  as  special  ad- 
ministratrix. Upon  these  issues  raised  by 
this  contest  a  trial  was  had  culminating  in  an 
order  overruling  the  objections  of  the  contes- 
tants to  the  allowance  of  said  items.  An  ap- 
peal was  talcen  by  the  contestants  from  the 
order  settling  the  account  so  far  as  it  al- 
lowed the  special  administratrix  said  con- 
tested amounts  of  family  allowance  paid  to 
herself  and  the  order  allowing  them  was 
reversed  by  this  conrt  In  the  decision  re- 
ferred to— Estate  of  Bell,  142  Cal.  97,  76  Pac. 
679.  An  examination  of  that  decision,  dem- 
onstrates that  this  court  decided  that  the  or- 
ders of  family  allowance  made  by  the  pro- 
bate court  in  said  estate  weire  those  of  Jan- 
uary 12,  1893,  October  14,  1895,  and  May  18, 
1896;  that  the  first  order  ceased  to  be  op- 
erative on  the  return  of  the  inventory  on 
June  17,  1893;  that  all  family  allowance 
which  had  accrued  under  said  three  orders 
bad  been  paid,  and  directed  the  court  to  set- 
tle the  final  account  by  rejecting  the  pay- 
ments in  controversy,  which  were  amounts 
asserted  to  have  accrued  nnder  the  order  of 
January  12,  1893,  and  between  the  return  of 
the  Inventory  and  the  order  of  October  14» 
1896. 

We  perceive  no  ground  for  any  claim  that 
this  decision  is  not  conclusive  upon  the  right 
asserted  by  petitioner  in  the  present  pro- 
ceeding. Her  claim  under  It  now,  and  the 
right  she  presently  asserts,  is  for  an  order 
directing  the  payment  of  these  same  Items 
of  family  allowance — ^which  this  court  decid- 
ed on  the  appeal  referred  to  she  was  not  en- 
titled to — by  virtue  of  an  order  claimed  to 
have  been  made  on  May  1,  1894,  but  never 
entered  in  the  minutes,  and  of  the  making 
of  which  she  claims  she  was  not  advised  until 
during  the  hearing  on  the  present  proceeding. 
But  the  fact  that  such  an  order  was  made 
and  was  either  forgotten  or  its  making  war 
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dlaclooed  to  her  by  the  attorney  who  repre- 
sented her  when  It  was  made  and  who  subse- 
quently ceased  to  do  so,  cannot  affect  the  con- 
clnslvenees  of  the  Judgment  on  appeal,  which 
is  In  fact  a  determination  that  no  order  for 
the  payment  of  family  allowance  was  made 
or  existed  after  the  return  of  the  Inventory 
and  up  to  the  making  of  the  order  of  October 
14, 1895. 

In  her  account  as  special  administratrix 
she  sought  credit  for  the  payment  to  herself 
of  this  allowance  aa  having  accrued  in  her 
favor  between  those  dates.  She  could  only 
have  been  entitled  to  such  credits  by  virtue 
of  the  existence  of  some  order  of  court  mak- 
ing a  family  allowance  which  authorized  the 
payments  they  represented.  The  contestants 
objected  to  their  allowance  expressly  on  the 
ground  that  there  was  no  such  order  or  any 
orders  for  family  allowance,  save  the  three 
which  have  been  mentioned.  There  was, 
therefore,  raised  a  direct  issue  as  to  what  or- 
ders for  payment  of  family  allowance  bad 
been  made  which  would  support  the  claim  to 
the  credits  asserted  by  petitioner.  In  sup- 
port of  her  right  to  a  credit  for  such  pay- 
ments, the  administratrix  offered  the  three 
orders  above  referred  to,  but  no  other.  If 
the  order  of  May  1, 1894,  had  then  been  made 
as  found  by  the  court  In  the  present  pro- 
ceeding, it  would  have  supported  the  claim 
petitioner  asserted  In  her  account  as  admin- 
istratrix and  which  was  contested  for  want 
of  Its  existence,  and  it  was  essential  to  sus- 
tain such  claim  that  she  should  have  proved 
It.  Whether  that  order,  or  any  order  author- 
izing their  payment  existed,  was  the  Issue  in 
tbe  contest  and  it  was  necessarily  determined 
by  the  decision  on  appeal  in  that  matter  that 
no  order,  other  than  the  orders  specially 
referred  to,  was  In  force  ftom  the  return  of 
the  inventory  to  October  14,  1895,  under 
which  any  allowance  asserted  to  have  accrued 
during  that  period  could  be  supported  or  sus- 
tained. If  there  was  any  order  in  force  dur- 
ing that  time,  then  the  contested  accounts 
were  properly  payable  under  it  for  that  pe- 
riod, and  instead  of  being  rejected  would  have 
been  allowed  by  this  court  by  virtue  of  such 
order.  In  determining,  however,  that  the 
amounts  sought  to  be  credited  in  her  account 
were  payments  made  to  herself  under  the 
order  of  January  12,  1893,  asserted  to  have 
accrued  l)etween  the  date  of  the  return  of  the 
inventory  and  the  order  of  October  14,  1895 ; 
that  that  order  ceased  to  operate  on  tbe  re- 
turn of  the  inventory;  that  all  allowance 
which  had  accrued  under  the  orders  of  1895 
and  1898  had  been  fully  paid ;  and  that  the 
account  of  tbe  administratrix  should  be  set- 
tled by  the  lower  court  by  rejecting  the  con- 
tested Items — this  court  decided  that  there 
was  no  order  of  court  under  which  such  con- 
tested payments  could  be  sustained.  That 
decision  Is  final  and  conclusive  against  the 
existence  of  the  order  upon  which  petitioner 
now  bases  her  right  to  the  payment  of  these 
came  amounts. 

It  is  Insisted  by  counsel  for  respondent  that 


the  decision  of  this  court  referred  to  has  no 
bearing  upon  the  order  of  May  1, 1894,  wlilcb 
he  denominates  a  separate  and  distinct  or- 
der, because  that  order  was  not  before  this 
tribunal  for  consideration.  But  If  the  order 
was  separate  and  distinct  that  fact  cannot 
affect  the  question  of  the  conclusiveness  of 
the  decision  under  consideration,  because, 
whatever  its  character,  its  existence  was  a 
point  at  issue  In  the  contested  account  pro- 
ceeding. The  question  directly  at  Issue  was 
whether  there  was  any  order  of  court  which 
could  sustain  the  contested  items.  It  was  not 
a  question  as  to  a  particular  order,  but  what 
orders  bad  at  any  time  provided  for  a  family 
allowance  wlilcta  would  support  them.  If  tbe 
order  of  May  1,  1884,  was  made,  it  would 
have  sustained  their  payment  It  would 
have  been  direct,  as  it  was  in  fact  essential, 
evidence  necessary  to  support  them,  and  was 
evidence  that  existed  and  which  might  have 
been  produced  at  the  hearing  of  said  contest 
The  most  tlmt  can  be  claimed  by  respondent 
now  Is  that  she  was  not  aware  of  this  order 
when  the  contest  over  the  account  was  being 
had.  But  this  only  amounts  to  an  insistence 
that  the  conclusiveness  of  the  decision  against 
the  existence  of  any  other  orders  during  the 
period  involved  in  said  contest,  save  the  three 
orders  mentioned,  may  be  overcome  by  show- 
ing that  new  evidence — the  existence  of  an- 
other and  fourth  order — can  now  be  pro- 
duced. But  under  the  authorities  the  con- 
clusiveness of  a  Judgment  cannot  be  avoided 
for  that  reason.  A  solemn  Judgment  deter- 
mining the  rights  of  parties  to  a  controversy 
cannot  be  overcome  by  showing  that  new  or 
additional  evidence  can  now  be  produced 
upon  the  issue  there  involved  and  decided, 
which  the  party  was  unable  to  produce  upon 
the  former  trial.  If  such  a  rule  could  ob- 
tain, Judgments  would  never  be  conclusive. 
Tbe  rule  as  to  tbe  conclusiveness  of  Judg- 
ments Is  based  upon  considerations  of  public 
policy — that  there  may  be  an  end  to  litiga- 
tion. The  Supreme  Court  of  the  United 
States  In  Southern  Pacific  R.  R.  Co.  v.  U.  S., 
168  U.  S.  1,  18  Sup.  Ot  18,  42  Ij.  Ed.  355,  re- 
ferring to  the  general  rule  as  to  the  binding 
effect  of  judgment  on  matters  definitively 
put  in  issue  and  directly  determined,  says: 
"This  general  rule  Is  demanded  by  the  very 
object  for  which  civil  courts  have  been  es- 
tablished, which  Is  to  secure  the  peace  and 
repose  of  society  by  the  settlement  of  mat- 
ters capable  of  Judicial  determination.  Its 
enforcement  is  essential  to  the  maintenance 
of  social  order,  or  the  aid  of  Judicial  tribu- 
nals would  not  be  invoked  for  a  vindicatl<m 
of  rights  of  persons  and  property.  If,  between 
parties  and  tbeir  privies,  conclusiveness  did 
not  attend  the  Judgment  of  such  tribunals  in 
respect  to  all  matters  of  property  put  in  Is- 
sue and  actually  determined  by  them." 

It  Is  further  insisted  by  respondent  that 
the  decision  we  have  been  discussing  Is  not 
binding  upon  her  in  the  present  proceeding, 
because,  here,  she  appears  Individually,  and 
in  the  former  proceeding  she  appeared  as  ad- 
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mlnlstratrix ;  that  where  It  Is  sought  to  bind 
a  persoa  by  a  former  Judgment  It  is  neces- 
sary that  he  should  have  been  not  only  a 
party  to  both  actions,  but  must  have  appeared 
in  both  In  the  same  capacity  or  character. 
As  a  general  rule  this  is  true,  but  It  can  have 
no  application  here.  While  It  is  true  that  pe- 
titioner v:as  acting  in  her  official  capacity  as 
administratrix  when  she  was  seelcing  to  sus- 
tain her  right  to  the  payments  involved  in  the 
contest  over  her  account,  it  was  for  hpr  own 
individual  benefit  and  for  her  sole  advantage 
that  she  was  asserting  It.  It  Involved  noth- 
ing with  relation  to  her  official  capacity,  save 
that  she  had  paid  It  to  herself  Individually. 
She  was  asserting  her  claim  in  her  own  right 
as  the  real  party  in  interest;  she  was  not 
asserting  any  right  proceeding  from  her  of- 
ficial capacity  as  administratrix.  Both  then, 
and  now,  she  was  insisting  upon  the  right 
to  the  allowance  upon  exactly  the  same 
ground ;  that  she  was  entitled  to  It  as  having 
accrued  in  her  favor  during  the  period  be- 
tween the  date  of  the  filing  of  the  inventory 
and  the  order  of  October  14,  1895,  under  or- 
ders of  the  court  awarding  It.  Under  these 
conditions  it  cannot  be  said  that  she  appeared 
In  either  matter  in  a  different  capacity  or 
character.  In  both  proceedings  she  was  the 
real  party  in  interest,  asserting  individual, 
and  not  representative,  rights,  and  is  bound 
by  the  Judgment.  1  Greenleaf,  Ev.  {  535; 
1  Freeman  on  Judgments  (4th  Ed.)  §  174; 
Ck>lton  V.  Onderdonk,  69  Cal.  155,  10  Pac.  395, 
58  Am.  Rep.  656. 

We  have  pursued  this  discussion  sufficient- 
ly. The  finding  of  the  trial  court  as  to  what 
was  determined  in  the  decision  in  the  Es- 
tate of  Bell,  142  Cal.  97,  75  Pac.  679,  and  the 
conclusions  of  that  court  as  to  the  effect  of 
that  decision,  are  erroneous.  It  decided,  and 
was  conclusive  to  the  point,  that  no  order 
of  court,  save  the  orders  specially  mentioned 
In  It,  existed  malting  an  allowance  to  petition- 
er between  the  return  of  the  inventory  and 
the  order  of  October  14,  1895,  and  determines 
that  all  allowances  under  any  order  of  court 
making  them  had  been  fully  paid  to  respond- 
ent. 

Under  this  view,  it  is,  as  we  have  said,  un- 
necessary to  consider  any  other  of  the  various 
grounds  urged  by  appellants  for  a  reversal. 

The  order  appealed  from  is  reversed,  with 
costs  to  the  appellants. 

We  concur:  SHAW,  J.;  ANGBLLOTTI, 
J. ;    SLOSS,  J. ;   HENSHAW,  J. 

153  Cal.  345 

In  re  BELL'S  ESTATE. 

BELL  V.   NATIONAL  BANK  OP  D.  O. 

MILLS.     (S.  F.  4,583.) 

(Supreme  Court  of  California.     April  3.  1908. 

Rehearing  Denied  May  1,  1908.) 

Administrators  —  Allowance  to  Widow  — 
Judgment — Review. 

A  judgment  denying  to  a  widow  a  family 
allowance  as  prayed  for  by  her  in  an  amended 


petition  therefor,  rendered  on  appeal  by  certain 
creditors  of  the  decedent  from  a  judgment 
awarding  an  allowance,  precludes  the  widow 
from  further  proceeding  under  the  original  peti- 
tion, and  inures  to  the  benefit  of  all  creditors 
of  decedent,  and  a  creditor  appealing  generally 
from  the  judgment  and  order  granting  an  allow- 
ance is  entitled  to  a  reversal  thon^h  he  stood  on 
his  demurrer  to  the  original  petition  which  was 
overruled,  and  took  no  further  part  in  the  pro- 
ceedings, during  which  the  petition  wag  amend- 
ed so  as  to  withstand  the  demurrer,  by  alleging 
other  distinct  grounds  for  the  same  relief. 

In  Bank.  Appeal  from  Superior  Court, 
City  and  County  of  San  Francisco ;  J.  V.  Cof- 
fey, Judge. 

In  the  matter  of  the  estate  of  Thomas  Bell, 
deceased.  From  an  order  giving  Teresa  Bell, 
the  widow  of  the  deceased,  a  family  allow- 
ance, the  National  Bank  of  D.  O.  Mills  ap- 
peals.   Reversed. 

James  M.  Allen,  Drown,  Leicester  & 
Drown,  Garret  W.  McEnemey,  W.  B.  Bosley, 
John  S.  Drum,  and  Maurice  V.  Samuels,  for 
appellants.    T.  Z.  Biakeman,  for  respondent. 

PER  CURIAM.  This  Is  an  appeal  from 
the  same  Judgment  and  order  in  favor  of  re- 
spondent for  payment  of  famUy  allowance  as 
was  Involved  in  the  appeal  of  Louisa  J. 
Thompson  et  al.  (S.  F.  4,582  this  day  decided 
and  reversed)  95  Pac.  372.  Unlike  that  ap- 
peal, however,  the  present  one  involves  the 
validity  of  an  order  of  court  overruling  the 
Joint,  general  demurrer  to  the  original  peti- 
tion of  respondent  interposed  by  this  appel- 
lant and  the  other  creditors  of  the  estate 
represented  In  the  Thompson  appeal,  and  the 
order  denying  their  motion  to  strike  out 
certain  parts  of  the  petition.  This  appellant 
rested  on  its  demurrer  and  motion  to  strike 
out,  and  after  the  order  of  court  respecting 
them,  while  the  other  demurring  creditors 
answered,  this  appellant  did  not  In  any  man- 
ner further  appear  in  the  cause  by  answer 
or  otherwise,  except  to  take  this  appeal  after 
the  proceeding  had  culminated  In  the  Judg- 
ment and  order  awarding  petitioner  her  claim 
for  a  family  allowance.  The  transcript  on 
this  particular  appeal  is  identical  with  the 
transcript  in  the  Thompson  Appeal.  It  ap- 
pears therefrom  that  the  other  creditors  had 
answered,  and  during  the  trial  of  the  pro- 
ceeding the  petition  of  respondent  was  amend- 
ed, and  the  relief  thereby  asked  was  based 
on  allegations  substantially  difterent  from 
those  contained  in  the  original  petition  and 
were  sufficient  to  withstand  a  general  demur- 
rer. See  decision  in  the  Thompson  Appeal, 
supra. 

In  the  Thompson  Appeal  we  held  that  the 
decision  in  the  Estate  of  Bell,  142  Cal.  97. 
75  Pae  679,  was  conclusive  against  the  right 
of  petitioner  to  recover  upon  the  cause  of 
action  stated  in  her  amended  petition.  Such 
reversal  on  that  ground  precludes  petitioner 
from  further  proceeding  under  the  present 
petition  as  it  stands,  and  such  reversal  in- 
ures to  the  benefit  of  all  the  creditors  of  the 
estate,  as  well  as  this  appellant,  as  the  credi- 
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tors  presenting  the  Thompson  appeal.  As 
far  as  the  petition  to  which  appellant  de- 
miirred  Is  concerned,  it  has  no  further  legal 
«xi8tence  as  a  petition,  and  no  possible  ac- 
tion can  be  taken  on  It  which  will  affect  this 
appellant.  Under  these  circumstances,  as 
appellant  appeals  generally  from  the  Judg- 
ment and  order  of  the  court,  a  general  re- 
versal of  the  order  appealed  from,  as  far  as 
this  appellant  Is  concerned,  should  be  had, 
and  It  is  so  ordered. 


T  Cal.  App.  sn 

PEOPLE  V.   WHITELAW.     (Cr.  94.) 

(Court   of   Appeal,    First    District,    California. 
March  S,  1908.    Rehearing  Denied  by  Su- 
preme Court  April  30,  1008.) 

1.  Cbiminai.  Law— Evidence— Admissibu-itt. 

Defendant  and  three  others  were  jointly 
charKed  with  robbery  committed  March  4,  1003. 
A  witness  testified  tnat  on  the  evening  of  March 
1st  she  heard  N.,  one  of  the  defendants,  state  to 
the  others  in  front  of  a  restaurant  that  she  (N.) 
knew  an  old  woman  who  had  $2,000  or  $3,000 
and  some  diamonds  that  were  easy  to  get,  that 
the  best  time  would  be  when  the  children  were 
at  school,  and  that  witness  saw  three  of  the  de- 
fendants together  leave  the  premises  where  wit- 
ness and  some  of  the  defendants  resided  on  the 
afternoon  of  March  2d.  Another  witness  who 
resided  in  the  house  that  was  robbed  testified 
that  on  March  2d  defendant  followed  her  home, 
and  pretended  to  have  been  sent  by  a  real  estate 
agent  with  whom  witness  was  acquainted  to  sell 
witness  a  rooming  house,  on  which  subject  wit- 
ness had  an  interview  with  him  in  the  house 
that  was  robbed,  and  that  on  the  succeeding  day 
defendant  sent  witness  a  message  aslcing  her  to 
meet  such  real  estate  agent  at  1  o'clock  p.  m. 
for  the  purpose  of  looking  at  another  bouse,  and 
while  she  was  away  on  snch  errand  defendant 
and  two  of  the  other  conspirators  entered  prose- 
cutrix's house  and  assaulted  and  robbed  her. 
Held,  that  such  evidence  of  the  transactions  on 
March  1st  and  2d  were  admissible  as  showing  a 
plan  to  rob  prosecutrix's  house,  and  to  get  the 
Inmates  other  than  prosecutrix  away. 

[Ed.  Note.— For  oases  in  Twint.  see  Cent.  Dig. 
■vol.  14,  Criminal  Law,  H  764,  765.] 

2,  Witnesses — Corboboration. 

In  a  prosecution  for  robbery,  it  was  proper 
to  permit  the  physician  who  attended  the  victim 
for  the  injuries  received  at  the  hands  of  the 
robbers  to  fully  describe  such  injuries,  as  cor- 
roborative of  her  evidence  that  force  was  used 
to  consummate  the  crime. 

fEd.  Note. — For  cases  in  point,  see  Cent.  Dig. 
Tol.  50,  Witnesses,  |  1287.] 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco;  Carroll  Cook, 
Judge. 

Bernard  Whitelaw  was  convicted  of  rob- 
bery, and  he  appeals.    Affirmed. 

Wm.  S.  Barnes,  for  appellant  Webb,  Atty. 
Gen.,  for  the  People. 

HALL,  J.  Defendant,  Bernard  Whitelaw, 
was  jointly  charged  with  Michael  Nolan,  John 
Davis,  and  Docia  Nolan  with  the  crime  of 
robbery  committed  upon  one  Emma  Mathews. 
Upon  the  trial  of  the  defendant,  Whitelaw, 
he  was  convicted  of  the  crime  as  charged,  and 
this  appeal  is  from  the  judgment  and  the 
order  denying  his  motion  for  a  new  trial. 


The  only  points  relied  on  for  a  reversal 
concern  certain  rulings  of  the  court  in  ad- 
mitting certain  evidence  over  the  objections 
and  exceptions  of  defendant,  and  are  utterly 
without  merit.  The  salient  facts  of  the  case, 
as  disclosed  by  the  evidence,  are  as  follows: 
In  the  month  of  March,  1903,  Mrs.  Emma 
Mathews  resided  at  543  Halght  street  in  the 
city  and  county  of  San  Francisco,  with  her 
son  aged  13  years,  her  daughter,  Mrs.  Ida 
Tuttle,  and  her  daughter's  daughter  aged 
12  years.  A  witness  for  the  people.  Ruby 
Grills,  testified  that  she  heard  defendant 
Docla  Nolan  say  to  the  other  three  defend- 
ants in  front  of  a  restaurant  on  the  evening 
of  March  1,  1903:  "I  know  an  old  woman 
out  here  who  has  $2,000  or  $3,000  and  some 
diamonds.  Her  husband  died  a  short  time 
ago,  and  It  would  be  easy  to  get,  and  the 
best  time  would  be  when  the  children  are  at 
school."  The  same  witness  also  saw  the 
three  defendants,  Whitelaw,  Davis,  and  Mich- 
ael Nolan,  together  leave  the  premises,  413 
O'Farrell  street,  where  she  aad  some  at  least 
of  the  defendants  resided,  on  the  forenoon  of 
March  2,  1903.  Mrs.  Ida  TutUe  testified: 
That  on  March  1,  1903,  she  resided  with 
her  mother,  Mrs.  Emma  Mathews,  uer  moth- 
er's little  boy,  and  her  own  little  girl,  at  543 
Halght  street  That  on  the  2d  day  of  March, 
1903,  she  came  down  town  about  11  o'clock 
to  see  Mr.  Johnson,  a  real  estate  dealer, 
whose  office  was  at  Turk  and  Market  streets, 
looked  at  a  house  in  the  Mission  and  visited 
other  places,  and  started  home  between  half 
past  12  and  1  o'clock,  taking  the  Halght 
street  car  on  Market  street  While  going  out 
Market  street  she  saw  the  defendant  White- 
law  looking  at  her.  Ue  was  standing  on  the 
rear  platform  of  the  car.  She  got  off  the 
car  at  Halght  and  Fillmore  streets,  passing 
said  defendant  on  the  platform  In  doing  so, 
and  went  to  her  home.  She  had  Just  taken 
off  her  hat  when  the  door  bell  rang.  She 
opened  the  door  and  found  appellant  at  the 
door.  Ue  asked  if  Mrs.  Tuttle  was  in,  and 
she  answered:  "I  am  Mrs.  Tuttle."  He  tlien 
Informed  her  that  be  had  a  lodging  house 
to  sell,  gave  the  location,  price,  number  of 
rooms,  etc.,  and  informed  her  that  he  had 
been  sent  by  Mr.  Johnson.  During  this  in- 
terview Mrs.  Mathews  also  came  into  the 
room  and  saw  appellant  Mrs.  Mathews  said 
to  Mrs.  Tuttle:  "You  don't  want  that  house. 
Tou  want  a  larger  house."  And  Mrs.  Tuttle 
told  appellant  to  go  back  to  Mr.  Johnson  and 
have  hini  sell  the  house.  Whereupon  he  left 
In  the  forenoon  of  March  4,  1903,  appellant 
sent  to  Mrs.  Ida  Tuttle  by  a  messenger  boy 
a  message  written  by  him  as  follows:  "San 
Francisco,  March  4th,  1903.  Mrs.  Tuttle, 
please  be  at  house  on  N.  E.  corner  Polk  and 
Larkin  street  at  one  p.  m.,  or  as  near  that 
time  as  possible,  to  get  first  chance.  John- 
son." Shortly  after  receiving  the  message 
Mrs.  Tuttle  left  the  house  at  about  12:30 
o'clock,  and  went  to  Mr.  Johnson's  ofilce.  thus 
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leavtng  Mra.  Mathews  alone,  the  little  boy 
and  girl  haying  also  left  the  house.  In  about 
five  minutes  after  Mrs.  Tuttle  left  the  house 
appellant,  Davis,  and  Michael  Nolan  appear- 
ed at  the  residence  of  Mrs.  Mathews,  and,  on 
the  door  being  opened  by  Mrs.  Mathews,  step- 
ped into  the  hallway,  and  Informed  her  that 
they  had  been  sent  by  "Johnson."  They  pass- 
ed Into  the  parlor,  drew  pistols,  with  which 
they  threatened  and  struck  her,  demanded 
her  money  and  diamonds,  beat  and  maltreat- 
ed her  most  brutally,  and  succeeded  in  get- 
ting away  with  $60  In  money  and  a  watch. 
They  escaped  from  the  premises  through  the 
back  door  and  yard. 

The  evidence  connecting  appellant  with 
the  crime  Is  abundant,  and  the  only  points 
urged  for  a  reversal,  as  we  have  before  stat- 
ed, concern  the  rulings  of  the  court  In  admit- 
ting certain  testimony.  Appellant  objected  to 
the  admission  of  the  testimony  given  by  Ruby 
Grills  as  to  what  she  heard  said  by  Docia 
Nolan  to  the  other  three  defendants  on  the 
evening  of  March  1st,  and  also  as  to  the 
fact  that  she  saw  the  three  male  defendants 
together  on  the  morning  of  March  2d.  Ap- 
pellant also  objected  to  the  admission  of  the 
testimony  given  by  Mrs.  Tuttle  as  to  where 
she  was  on  March  1st,  and  as  to  the  happen- 
ings of  March  2d.  The  objection  to  this  tes- 
timony seems  to  be  that  It  was  no  part  of  the 
res  gestae,  and  was  too  remote  in  point  of 
time  from  the  actual  commission  of  the  of- 
fense. But  it  is  perfectly  apparent  that  every 
word  of  It  that  was  in  any  way  prejudicial 
to  appellant  tended  to  connect  him  with  the 
commission  of  a  deliberate  and  carefully 
planned  robbery.  It  shows  that  the  crime 
that  was  finally  committed  on  the  4th  day 
of  March  was  probably  conceived  by  the  ap- 
pellant and  his  fellow  defendants  on  March 
Ist,  and  more  fully  planned  on  March  2d  by 
appellant  The  testimony  of  Ruby  Grills  and 
Mrs.  Tattle  as  to  what  occurred  on  March 
1st  and  2d  tended  to  support  the  manifest 
theory  of  the  prosecution  that  the  robbery 
was  the  consummation  of  a  deliberate  and 
previously  concocted  plan  of  defendant  and 
his  codefendants  to  entice  Mrs.  Tuttle  away 
from  her  home,  and  then,  while  both  she  and 
fbe  two  children  were  away,  to  rob  Mrs. 
Mathews  and  the  house  of  such  valuables  as 
they  could  get  The  admission  of  this  testi- 
mony was  clearly  proper,  and  Is  fully  sup- 
ported by  People  v.  Wlnthrop,  118  Cal.  85, 
50  Pac.  390.  See,  also.  People  v.  Kelly,  146 
Cal.  119,  79  Pac.  846 ;  People  v.  Linares,  142 
Cal.  18,  76  Pac.  808;  People  v.  Oldham,  111 
Cal.  648,  44  Pac.  312 ;  and  State  v.  Ryan,  47 
Or.  338,  82  Pac.  703,  1  L.  R.  A.  (N.  S.)  862. 

It  was  likewise  proper  for  the  court  to  al- 
low the  physician  who  attended  Mrs.  Math- 
ews for  the  injuries  received  at  the  hands  of 
appellant  and  bis  codefendants,  to  fully  de- 
scribe such  Injuries.  It  was  corroborative  of 
the  evidence  of  Mrs.  Mathews  that  force  was 
used. 


No  other  reason  being  suggested  why  th.- 
Judgment  or  order  should  be  reversed,  both 
are  affirmed. 

We  concur:  COOPER,  F.  J.;  KERRIGAN,  3. 


7  Cal.  App.  «1» 
PEOPLE  V.  AH  LEAN.     (Cr.  121.) 
(Court   of   Appeal,   First   District,   California. 
March  3,  1908.) 

1.  Rape— EVIDERCB— iRCBIKIRATIRa   GlBOUM- 
STANCKS. 

In  a  prosecution  for  rape  alleged  to  have 
been  committed  on  October  8,  inOij,  it  t  ..;•  error 
to  i>ermit  a  physician  to  testify  us  a  witness 
for  the  prosecution  that  he  examined  prosecn- 
triz  on  October  24th  and  found  that  slie  had 
venereal  chancroids,  which  appeared  to  be  about 
12  days  old,  for  the  purpose  of  showing  that 
the  venereal  disease  was  contracted  by  prosecu- 
trix from  defendant. 

2.  WrrNKssES— Cross-examination. 

On  a  prior  trial  of  another  for  rape,  al- 
leged to  have  been  committed  on  prosecutrix  on 
September  26,  1905,  a  physician  testified  that 
be  had  examined  the  girl  in  October  and  found 
that  she  had  venereal  chancroids,  and  in  the 
prosecution  of  defendant  for  alleged  rape  on  the 
same  girl  occurring  October  8th,  the  same  physi- 
cian testified  that  on  October  24th  the  girl  bad 
chancroids  of  about  12  days'  standing.  Held, 
that  it  was  error  to  refuse  to  allow  defendant's 
counsel  on  cross-examination  to  ask  prosecutrix 
whether  or  not  she  had  chancroids  or  any  sores 
inside  her  private  parts  on  October  8,  190S. 

3.  (^niiNAi.  Law— Otheb  Offensis. 

In  a  prosecution  for  rape  it  was  error  to 
permit  the  prosecution  to  prove  by  the  prosecu- 
trix that  she  had  intercourse  with  defendant 
several  times  before  the  date  stated  in  the  in- 
dictment, and  that  the  usual  price  he  paid  her 
was  $1.50,  as  showing  other  offenses  than  that 
charged. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Di& 
vol.  14,  Criminal  Law,  IS  82-2-824;  vol.  421 
Rape,  S  64.] 

Appeal  from  Superior  Court,  Santa  Clara 
County ;    J.  R.  Welch,  Judge. 

Ah  Lean  was  convicted  of  rape,  and  he 
appeals.    Reversed. 

E.  li.  Rhodes,  for  appellant  Attorney  Gea- 
eral  Webb  (B.  A.  Herrington,  of  counsel), 
for  the  People. 

COOPER,  P.  J.  The  defendant  Is  charged 
in  the  indictment  with  the  crime  of  rape,  In 
having  had  sexual  intercourse  on  the  8th  day 
of  October,  1905,  with  one  Llllie  Ida  Davis, 
an  unmarried  female  under  the  age  of  16 
years.  A  trial  was  had  before  a  Jury,  and 
the  Jury  returned  a  verdict  of  guilty,  with  a 
recommendation  of  the  defendant  to  the  mercy 
of  the  court,  and  Judgment  was  thereupon 
entered,  sentencing  the  defendant  to  a  term 
of  eight  years  in  the  state  prison.  This  ap- 
peal Is  from  the  judgment  and  from  an  order 
denying  the  defendant's  motion  for  a  new 
trial.  The  facts  and  circumstances  surround- 
ing this  case,  and  the  character  of  the  girl 
Lillle  Ida  Davis,  are  fully  set  forth  to  People 
V.  Fong  Chung  (filed  May  27, 1907 ;  Cal.  App.) 
91  Pac.  105,  a  case  in  which  the  defendant 
there  was  charged  with  rape  upon  the  same 
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girl  OD  tbe  26th  day  of  Septonber,  1005,  and 
snch  facts  and  clrcnmstanoeB  need  not  be 
here  repeated.  In  the  record  of  this  case  at 
least  some  of  the  matters  held  to  be  error 
In  the  Fong  Chung  Case  are  repeated. 

The  prosecution  called  Dr.  McMahon,  who 
testified  that  he  examined  the  girl  on  the 
24th  day  of  October,  190S,  and  found  at  that 
time  that  she  had  yenereal  chancroids,  which 
appeared  to  be  about  12  days  old.  As  this 
referred  to  a  time  only  16  days  after  the  al- 
leged rape,  It  is  apparent  that  the  object,  and 
tbe  only  object,  of  the  testimony  was  to  glre 
the  jury  the  impression  that  the  venereal  dis- 
ease was  contracted  by  the  girl  from  the  de- 
fendant The  testimony  certainly  did  not 
tend  to  prove  the  age  of  the  girl,  nor  the  fact 
that  the  defendant  had  had  sexual  Intercourse 
with  her,  unless  it  had  been  proven  that  on 
the  8th  day  of  October,  1905,  the  defendant 
had  a  venereal  disease. 

Dr.  Oothran  testified  in  behalf  of  the  de- 
fendant that  the  day  before  the  trial  he  ex- 
amined the  defendant,  and  that  he  did  not 
have  any  venereal  disease,  and  that  if  he 
had  had  chancroids  or  venereal  warts  at  any 
time  within  the  prior  three  months  he  would 
have  been  able  to  detect  signs  of  such  dis- 
ease, but  that  he  found  no  signs  of  any  ve- 
nereal troubles  of  any  kind. 

The  defendant's  counsel,  in  cross-examina- 
tion, asked  the  prosecuting  witness  whether 
or  not  she  had  chancroids  or  any  sores  inside 
her  private  parts  on  the  8th  day  of  October, 
1905.  The  prosecution  objected  to  each  ques- 
tion asked  in  regard  to  such  matter  on  the 
ground  that  it  was  Immaterial,  Irrelevant, 
and  Incompetent,  and  the  court  sustained  the 
objection.  The  rulings  were  clearly  errone- 
ous, and  it  Is  only  necessary  to  refer  to  the 
Fong  Chung  Case  as  to  the  reasons.  In  that 
case  the  rape  upon  the  same  girl  was  alleged 
to  have  taken  place  on  the  28th  day  of  Sep- 
tember, 1905,  and  the  same  physician  was 
called  to  show  that  early  In  October  the  girl 
had  a  venereal  disease  or  chancroids.  In  this 
case  the  alleged  rape  occurred  on  the  8th 
of  October,  and  the  same  physician  was  again 
called  to  prove  that  on  October  24th  the  girl 
bad  a  venereal  disease  or  chancroids  of  about 
12  days'  standing.  In  other  words.  In  the 
Fong  Chung  Case  the  act  of  sexual  Inter- 
oonrse  was  proven  to  have  occurred  on  the 
26th  day  of  September,  1906,  and  the  physi- 
cian was  called  to  prove  that  a  few  days  aft- 
erwards the  girl  bad  chancroids.  In  the  pres- 
tsnt  case  tbe  act  of  sexual  Intercourse  is  prov- 
en to  have  occurred  with  tbe  same  girl  and 
this  defendant  on  the  8th  day  of  October, 
1905,  and  the  same  physician  was  called  to 
prove  that  the  disease  was  contracted  soon 
after  tbe  act  of  intercourse  with  this  defend- 
ant. It  would  certainly  be  a  remarkably 
quick  cure  If  the  girl  contracted  a  disease 
from  Fong  Chung  on  the  2Gth  day  of  Sep- 
tember, 1905,  and  was  suffering  from  It  early 
In  October,  1905,  and  yet  was  well  and  cured 
of  It  on  October  8, 1905,  when  the  Intercourse 


that  defendant  Is  claimed  to  have  had  took 
place,  and  not  only  this,  but  that  she  again 
contracted  it  from  this  defendant. 

Other  questions  were  asked  of  the  girl  by 
defendant  In  cross-examination  as  to  wheth- 
er or  not  she  had  had  intercourse  with  other 
Chinamen,  and  as  to  how  many  Chinamen 
she  bad  accused  of  having  raped  her.  The 
court  sustained  objections  made  by  the  dis- 
trict attorney  to  each  of  such  questions. 

Tbe  girl  was  also  asked  by  defendant  in 
cross-examination  when  she  first  told  any  one 
of  having  had  sexual  intercourse  with  the  de- 
fendant. The  conrt  sustained  the  objection 
of  the  district  attorney  to  the  question. 

Under  the  defendant's  objection  the  pros- 
ecution was  permitted  to  prove  by  the  girl 
that  she  had  bad  Intercourse  with  this  de- 
fendant several  times  before ;  that  the  usual 
price  he  paid  her  was  $1.50.  The  defendant 
was  charged  with  only  one  offense,  and  that 
one  alleged  to  have  occurred  on  the  8th  day 
of  October,  1905.  We  know  of  no  rule  In 
cases  of  this  class  that  will  permit  evidence 
to  be  introduced  to  show  other  and  Independ- 
ent rapes  to  have  been  committed  by  the  same 
defendant  upon  the  same  party. 

It  is  useless  to  discuss  the  rulings  further. 
Upon  the  authority  of  the  case  of  People  v. 
Fong  Chung,  supra,  the  judgment  and  order 
are  reversed. 

We  concur:    HALL,   J.;    KERRiaAN,  J. 


PEOPLE  V.  BORREGO. 


7  Cat.  App.  eiS 

(Cr.  7a) 


(Court  of  Appeal,  Second  District,  California. 
Feb.  28,  1908.) 

1.  Cbiminai,   Law— lN8TBX7CTions— Aooubsd's 
Cbbdibimtt. 

Where  one  accused  of  murder  was  a  ma- 
terial witness  in  his  own  behalf,  an  instruction 
directlniT  attention  to  the  manner  in  which  he 
would  be  affected  by  tbe  verdict,  and  informing 
tbe  jury  that  they  should  consider  that  in  de- 
termining the  weight  to  be  given  his  statements 
and  the  likelihood  of  his  coloring  his  testimony, 
etc.,  was  prejudicial  error  as  invading  the  jury  a 
province. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  14,  Criminal  Law,  f§  1786-1789.] 

2.  HoificinE— Apfeai/— Favobable  Ekbob. 

One  may  not  complain  of  a  conviction  of 
manslaughter  because  the  evidence  warranted  a 
conviction  of  murder. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  26,  Homicide,  §  722.} 

3.  IRDICTMBNT  —  MxmDKB  —  COWVIOTIOH    OF 
MAN8I.AU0RTBB. 

One  accused  of  murder  may  be  convicted  of 
manslaughter. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  27,  Indictment  and  Information,  S  593.] 

Appeal  from  Superior  Court,  Orange  Coun- 
ty; Z.  B.  West,  Judge. 

Rafael  V.  Borrego  was  convicted  of  man- 
slaughter, and  he  appeals  from  a  Judgment 
on  tbe  verdict,  and  from  an  order  denying  a 
new  trial.    Reversed,  and  new  trial  granted. 
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A.  R.  Holston,  for  appellant.  U.  S.  Webb, 
Atty.  Gen.,  and  George  Beebe,  Deputy  Atty. 
Gen.,  for  the  People. 

TAGGART,  J.  Defendant  was  charged 
with  murder,  in  the  killing  of  one  Juan  Oros- 
co,  and  upon  trial  found  guilty  of  manslaugh- 
ter. He  appeals  from  the  judgment  on  this 
verdict,  and  from  an  order  denying  his  mo- 
tlon  for  a  new  trial. 

Orosco,  who  was  a  deputy  constable,  gave 
a  dance  at  a  dance  hall'  in  Los  Alamltos,  in 
the  county  of  Orange,  on  the  night  of  August 
25,  1907.  Defendant,  who  had  been  drink- 
ing wine  more  or  less  all  day,  attended  the 
dance,  and  while  In  the  ballroom  became  in- 
volved In  some  trouble  with  one  Arthur  Mur- 
rletta,  who  was  Orosco's  helper  or  assistant. 
There  was  an  exchange  of  opprobrious  names 
and  threats  between  defendant  and  Mnrriet- 
ta,  and  the  latter  grabbed  defendant's  hands 
to  prevent  him  from  pulling  a  weapon.  Oros- 
co came  up,  directed  Murrietta  to  turn  the 
defendant  loose,  and  told  the  latter  he  was 
under  arrest.  Some  of  the  witnesses  for  de- 
fendant testified  that  Orosco  followed  the  di- 
rection to  Murrietta  with  the  further  remark, 
"I  will  fix  him";  and  another  witness  testi- 
fied that  Orosco  merely  said  to  the  defendant: 
"You  are  under  arrest,  and  I  will  make  it 
all  right  in  the  morning."  Defendant  there^^ 
upon  went  out  of  the  room,  Murrietta  and 
Orosco  remaining  in  the  house.  In  about 
five  minutes  after  defendant  left  the  room 
he  fired  a  pistol  shot  into  the  ground  a  short 
distance  from  the  dance  hall.  Thereupon 
Orosco  went  out,  followed  by  Murrietta.  The 
former  took  a  step  or  two  from  the  platform 
in  front  of  the  door,  and  defendant  shot  him, 
death  following  immediately.  Orosco  half 
turned  and  fell  into  the  arms  of  Murrietta, 
and  then  dropped  upon  the  ground. 

Orosco  and  defendant  were  friends,  and 
had  had  no  previous  quarrels,  and  no  motive 
for  the  shooting  appears,  except  that  derived 
from  the  statement  by  the  defendant  that 
Orosco  was  advancing  toward  him  with  a 
gtm  In  his  hand,  and  such  motive  as  can  be 
inferred  from  the  foregoing  facts.  But  one 
other  witness  testified  that  Orosco  was  ad- 
vancing with  a  gun  in  bis  hand  toward  de- 
fendant when  the  shooting  occurred,  although 
there  is  evidence  that  a  gun  fell  upon  the 
ground  where  Orosco  was  shot  and  circum- 
stances tending  to  corroborate  this  statement 
Defendant  was  a  witness  In  his  own  behalf, 
and  one  of  but  two  witnesses  who  saw  the 
gun  in  Orosco's  band,  rendering  his  testimony 
of  great  moment  to  bis  defense.  If  the  words 
"I  win  fix  him"  were  spoken  by  Orosco,  they 
were  not  heard  by  the  defendant,  and  bis 
justification  of  self-defense  rests  largely  up- 
on his  own  testimony  as  to  Orosco's  actions. 

Under  such  circumstances  the  giving  of  the 
instruction  (No.  .30)  calling  the  especial  at- 
tention of  the  Jury  to  the  situation  of  the  de- 
fendant and  the  manner  in  which  he  would 
be  affected  by  the   verdict,   and  informing 


them  that  they  should  consider  this  In  de- 
termining tbe  weight  to  be  given  his  state- 
ments, and  the  likelihood  of  his  coloring  bis 
testimony,  etc.,  was  clearly  prejudicial  error. 
The  criticism  of  this  instruction  by  the  Su- 
preme Court  In  numerous  cases,  and  Its  re- 
peated cautioning  against  the  giving  of  it 
having  gone  unheeded,  it  at  last  declared  in 
People  T.  Maugbs,  14»  Cal.  263,  86  Pac.  187, 
that  in  all  future  cases  Its  giviug  on  behalf 
of  the  prosecution  would  be  sufficient  to  ja»- 
tify  a  reversal  of  the  judgment  The  instruc- 
tion is,  in  effect,  an  argument  against  the 
defendant  upon  a  matter  of  fact  delivered  by 
the  court  As  said  in  People  v.  Winters,  125 
Cal.  330,  57  Pac.  1067,  the  credit  to  be  given 
to  the  testimony  of  the  defendant,  like  that 
of  any  other  witness,  is  a  matter  with  which 
the  court  has  nothing  to  do.  To  give  such 
an  instruction  Is  to  expressly  disparage  the 
defendant,  "the  very  thing  that  a  court  has 
no  authority  to  do,  in  view  of  our  constitu- 
tional provision."  People  v.  Ryan  (Cal.)  92 
Pac.  853. 

In  so  far  as  they  have  been  presented,  we 
see  no  error  In  the  refusal  of  the  other  In- 
structions asked  by  the  defendant  and  refus- 
ed by  the  court. 

No  prejudicial  error  was  committed  by  the 
trial  court  in  its  ruMngs  as  to  the  admission 
and  rejection  of  testimony  complained  of,  and 
the  assignment  of  error  based  upon  the  mis- 
conduct of  counsel  Is  withdrawn  by  appellant 
in  his  reply  brief. 

It  Is  true,  as  claimed  by  appellant,  that  the 
evidence  In  the  case  would  have  sustained  n 
verdict  of  murder;  but  the  appellant  cannot 
be  heard  to  complain  of  a  verdict  of  man- 
slaughter for  this  reason.  Eivery  charge  of 
murder  Includes  manslaughter,  and  tbe  Jury 
were  properly  instructed  that  they  might  ren- 
der such  a  verdict.  The  doctrine  is  wel>  set- 
tled that  the  defendant  cannot  complain  be- 
cause the  verdict  was  more  favorable  to  him 
than  the  evidence  warranted.  People  v. 
Muhlner,  115  Cal.  305,  47  Pac.  128. 

Judgment  and  order  reversed,  and  new  trial 
granted. 

We  concur:    ALLEN,  P.  J.;  SHAW,  J. 


7  Cal.  App.  tot 
HILL  V.  CLARK  et  al.     (Civ.  418.) 
(Court  of  Appeal,  Second  District  California. 
Feb.  28,  1908.) 

1.  Appeal— Hakmless  Ebbob. 

Where  a  nonsuit  was  erroneously  denied, 
after  which  sufficient  evidence  was  admitted  to 
supply  the  omission  in  plaintiff's  proof,  the  er- 
ror was  cured. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  §  4210.] 

2.  CONTBACTS— STJBSTANTIAI.     PEBFOBMANCB. 

Where  plaintiff  contracted  to  do  certain 
grading  according  to  specifications,  a  substantial 
performance  only  was  required  to  entitle  plain- 
tiff to  recover  compensation  for  the  work  done. 

[Ed.  Note. — For  cases  in  point  see  Cent  Dig. 
vol.  11,  Contracts,  |  1361.] 
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&  APPKAI/— FlRDINQa   OF   FA<rr-COH0MJSlTI- 

NK8S. 

Where,  In  a  suit  to  foreclose  a  lien  for  cer- 
tain grading  work,  the  court's  findings  in  favor 
at  plaintiff  were  not  challenged  as  unsupported 
by  the  evidence,  they  were  conclusive  on  appeal 
in  favor  of  plaintiff's  good  faith  and  substantial 
performance  of  the  contract. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
TOl.  2,  Appeal  and  Error,  §§  1290,  1321.] 

4.  DismsBAr  and  Nonsuit  —  Fimdingb  of 
Fact. 

While  findings  of  fact  are  not  proper  on  a 
motion  for  a  nonsuit,  yet,  where  the  motion  is 
denied  and  uncontested  findings  are  subsequently 
made,  they  may  be  looked  to  to  determine  wheth- 
er any  omission  in  plaintiff's  proof  prior  to  the 
motion  for  nonsuit  was  supplied  by  subsequent 
testimony. 

5.  CONTBACTB  —  CONSTBXJCTION  —  EVIDENCB— 
CUSTOU. 

Where  a  contract  required  plaintiff  to  grade 
certain  land  in  accordance  with  a  specified  grade, 
evidence  was  inadmissible  to  show  that  the  term 
"grade"  as  used  in  the  contract  bad  by  custom 
of  bnsiness  no  other  constraction  than  to  require 
plaintiff  to  take  off  the  earth  from  the  high  plac- 
es, and  with  it  fill  in  the  low  places  to  the  ex- 
tent of  the  material  within  the  lines  of  the  work. 

6.  Appeal— Admission  of  Evidence— Harm- 
Lbss  Ebbob. 

Where,  in  a  suit  on  a  contract  to  grade  cer- 
tain land,  the  court  found  that  there  was  suffi- 
cient dirt  on  the  ground  to  bring  the  land  to  the 
precise  grade  fixed  in  the  contract,  defendant  was 
not  prejudiced  by  evidence  that  the  term  "grade" 
aa  so  used  only  required  plaintiff  to  take  off  the 
earth  from  the  high  places,  and  with  it  fill  in  the 
low  places  to  the  extent  of  the  material  within 
the  lines  of  the  work,  and  did  not  require  him  to 
haul  dirt  onto  the  property  from  outside. 

TEd.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  {{  4153-1160,  4171- 
4177.] 

7.  Same— Damages. 

Where,  in  an  action  on  a  grading  contract 

Sroviding  a  fixed  sum  as  liqnidated  damages  for 
elay,  no  issue  was  presented  as  to  the  amount 
of  the  liquidated  damages  or  claim  on  account 
thereof,  and  the  court  found  that  the  contract 
had  been  substantially  performed,  there  was  no 
room  for  an  inquiry  as  to  damages,  and  hence 
defendant  was  not  prejudiced  by  the  exclusion 
of  a  question  as  to  the  extent  of  his  injuries  by 
plaintiff's  failure  to  complete  the  work. 

8.  Mechanics'    Liens— FoBECLOStrBE—ATTOB- 
hey's  Fee. 

An  attorney's  fee  cannot  be  allowed  in  the 
foreclosure  of  a  mechanic's  lien  thongh  provided 
for  by  statute. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Mechanics'  Liens,  {  653.] 

Appeal  from  Superior  Court,  Los  Angeles 
Comity;  6.  A.  Gibbs,  Judge. 

Action  by  James  A.  Hill  against  Stephen 
A.  D.  Clark  and  others.  Judgment  for  plain- 
tiff, and  defendants  appeal.  Modified  and  af- 
firmed. 

M.  W.  Conkling  and  J.  L.  Fleming,  for  ap- 
pellanta  H.  L.  Dunnignn,  Haas,  Garrett  & 
Donnigan,  and  Bordeu  &  Oarbart,  for  re- 
spondent. 

ALLEN,  P.  X  This  Is  an  appeal  from  a 
judgment,  the  evidence  taken  at  the  trial 
being  presented  In  a  bill  of  exceptions.  The 
action  was  one  brought  by  plaintiff  to  fore- 
close a  lien  on  account  of  certain  work  and 
labor  performed  in  grading  a  tract  of  land 
Cal.Rep.  95-97  P.— B 


under  a  written  contract  with  defendant,  the 
owner.  This  contract  specified  the  exact 
lines  of  grade  to  which  the  premises  should 
be  brought,  and  for  which  work  the  plaintiff 
was  to  receive  $l,O0O  upon  completion.  Upon 
the  trial  the  plaintiff  did  not  show  that  he 
had  compiled  vrith  the  contract  in  any  man- 
ner other  than  as  required  by  his  construc- 
tion thereof,  which  was  that,  when  he  had 
taken  off  the  earth  from  the  high  places,  and 
with  It  filled  In  the  low  places  to  the  extent 
of  the  material  within  the  lines  of  the  work, 
he  had  done  all  that  was  required  of  him 
by  the  contract;  and  the  court  permitted 
plaintiff,  under  objections,  to  Introduce  testi- 
mony tending  to  show  that  the  word  "grade," 
as  used  in  the  contract,  had  by  the  custom  of 
business  no  other  construction  than  that  giv- 
en it  by  plaintiff ;  that  by  the  use  of  the  word 
"grade"  In  the  contract  It  was  never  Intended 
to  require  that  dirt  should  be  hauled  from 
the  outside.  At  the  conclusion  of  the  plain- 
tiff's testimony  defendants  moved  for  a  non- 
suit upon  the  ground  that  the  plaintiff  had 
failed  to  show  that  the  contract  set  out  In 
the  complaint  had  been  substantially  fulfilled 
or  completed,  which  motion  was  denied,  with 
an  exception.  Thereupon  defendants  intro- 
duced testimony  tending  to  show  the  extent 
to  which  the  work  bad  been  done  and  the 
amount  of  labor  and  expense  Incident  to  Its 
entire  completion;  and  plaintiff  was  permit- 
ted to  introduce  testimony  In  rebuttal  In  con- 
nection with  such  question  of  completion  and 
cost. 

At  the  conclusion  of  the  testimony,  the 
court  filed  its  findings  of  fact,  wherein  It 
found  that  plaintiff  furnished  and  performed 
the  labor  agreed  to  be  furnished  and  perform- 
ed, and  substantially  performed  said  con- 
tract according  to  Its  terms ;  that  In  the  per- 
formance of  said  contract  plaintiff  failed  to 
grade  the  property  exactly  to  conform  to  the 
lines  specified  in  said  contract ;  that  plaintiff 
endeavored  in  good  faith  to  perform  said  con- 
tract; that  defendants  would  not  permit 
plaintiff  to  cut  certain  high  places  to  the 
specified  grade,  which,  had  he  been  permitted 
so  to  do,  would  have  provided  sufficient  dirt 
on  the  property  to  bring  the  entire  property 
to  the  grade  specified  in  said  contract;  that 
plaintiff  failed  to  bring  in  dirt  to  fill  up  the 
low  places  on  said  property ;  that  the  defect 
is  one  that  can  be  remedied,  and  the  damage 
caused  by  the  failure  of  plaintiff  to  bring  in 
dirt,  including  the  cost  of  supplying  the  de- 
ficiency, amounts  to  the  sum  of  $loO;  that 
such  sum  -would  correct  the  work  done  by 
said  contractor  to  make  it  conform  to  the 
contract  aforesaid.  And,  as  a  conclusion  of 
law,  the  court  found  that  plaintiff  was  en- 
titled to  Judgment  for  $050,  being  the  amount 
of  the  contract  price  less  a  payment  of  $200 
theretofore  made  and  the  $150  necessary  to 
an  entire  completion  of  the  contract,  together 
with  $2.45  paid  for  verifying  and  recording 
the  claim  of  lien  and  $50  for  attorney's  fees ; 
and  a  decree  for  the  sale  of  the  property  in 
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the  ordinary  way  on  default  In  the  payment 
of  such  judgment.  The  findings  are  not  at- 
tacked by  any  Bpeciflcatlons  of  error  relating 
to  Insufflclency  of  evidence  for  their  support 

The  principal  contention  of  defendant  upon 
this  appeal  is  that  the  judgment  should  be 
reversed  because  of  the  action  of  the  court 
in  denying  the  motion  for  nonsuit  In  a 
former  opinion  filed  in  this  case  this  court 
reversed  the  judgment  of  the  trial  court 
upon  the  ground  that  such  motion  for  non- 
suit should  have  been  granted.  Upon  a  re- 
bearing  of  the  case,  however,  we  are  satisfied 
that  we  overlooked  the  effect  which  should 
be  given  the  findings  of  fact  While  it  is 
true  that  the  court  would  have  l>een  war- 
ranted in  granting  the  motion  for  nonsuit 
when  made,  yet  sufficient  appears  in  the  rec- 
ord to  show  that  the  omission  of  the  requisite 
proof  upon  the  part  of  plaintiff  In  the  first 
instance  was  supplemented  by  subsequent  evi- 
dence properly  received  upon  the  trial ;  and, 
under  the  well-established  rule,  such  sub- 
sequent proof  will  have  the  effect  to  cure  the 
error  in  denying  the  original  motion.  The 
rule  is  well  established  that  in  cases  of  this 
character  the  performance  of  a  contract  need 
not  in  ail  cases  be  literal  and  exact  in  order 
to  entitle  a  plaintiff  to  compensation  there- 
for; that  a  substantial  performance  is  all 
that  Is  required.  Harlan  v.  Stufflebeem,  87 
Cal.  512,  25  Pac.  686.  "Whether  the  con- 
tract has  been  substantially  performed  is  a 
qnestion  of  fact  which  must  be  determined 
by  the  trial  court  in  each  instance  from  the 
facts  and  circumstances  in  that  case,  and  the 
finding  of  the  trial  court  upon  that  point  is 
as  conclusive  as  is  its  finding  of  any  other 
fact"  Schlndler  v.  Green,  149  Cal.  755,  87 
Pac.  627.  The  findings  not  being  challenged 
as  unsupported  by  the  evidence,  we  must, 
therefore,  accept  the  same  as  conclusive  upon 
the  question  of  good  faith  and  substantial 
completion.  While  findings  of  fact  are  not 
proper  on  a  motion  for  nonsuit,  yet,  under 
the  circumstances  of  this  case,  in  determin- 
ing whether  or  not  the  subsequent  proof  has 
supplied  any  omission  In  the  plaintiff's  tes- 
timony, we  may  look  Into  the  findings  to  de- 
termine that  fact,  rather  than  Into  the  evi- 
dence in  the  bill  of  exceptions  to  see  whether 
or  not  those  findings  have  support,  other  than 
to  see  whether  or  not  there  is  some  evidence 
tending  in  that  direction.  In  the  light  of 
subsequent  events,  therefore,  there  was  no 
prejudicial  error  in  denying  the  motion  for 
nonsuit 

It  is  further  insisted  by  appellant  that  the 
court  erred  in  admitting  the  testimony  of 
witnesses  as  to  the  construction  to  be  given 
the  word  "grade''  in  a  contract  where  the 
same  specifically  states  the  exact  grade  to 
which  the  property  should  be  brought  We 
quite  agree  with  appellant  In  this  regard. 
There  was  no  room  for  construction.  The 
contract  was  specific  as  to  the  lines  to  which 
the  grade  should  be  brought;  but  looking 
again  into  the  findings  we  see  that  the  court 


finds  that  there  was  snlBcient  dirt  on  the 
ground  to  bring  the  property  to  the  precise 
grtiAe  fixed  in  the  contract  Hence,  the  evi- 
dence offered  as  applicable  to  cases  where 
there  was  an  insufficiency  of  earth  could  not 
prejudice  defendant  In  this  case. 

We  perceive  no  error  in  the  action  of  the 
court  sustaining  the  objection  to  a  question 
asked  defendant,  as  follows :  "Can  you  state 
to  the  court  how  much  and  to  wliat  extent 
you  have  been  injured  by  the  failure  of  the 
plaintiff  to  complete  this  work;  the  question 
is,  can  you  tell?"  The  contract  provided  for 
a  fixed  sum  as  liquidated  damages  for  delay 
in  the  completion  of  the  work  beyond  the 
time  specified  in  the  contract  No  issue  was 
presented  as  to  the  amount  of  the  liquidated 
damages,  or  claim  on  account  thereof,  and 
the  question  objected  to  could  have  no  refer- 
ence thereto ;  and  the  court  finding  that  the 
contract  was  substantially  completed  there 
was  no  room  for  inquiry  as  to  the  damages, 
and  no  prejudice  could  result  to  defendant 
from  such  ruling. 

The  appeal  from  the  Judgment,  however, 
presents  the  question  involved  in  an  allow- 
ance of  attorney's  fees.  In  Builders'  Supply 
Depot  V.  O'Connor,  150  CaL  2G5,  88  Paa  9S2, 
it  is  held  that  an  attorney's  fee  cannot  be 
allowed  in  the  foreclosure  of  a  mechanic's 
Hen,  even  though  provided  by  statute.  The 
same  reasons  which  impelled  that  decision 
are  applicable  here,  and  the  court  erred  In 
awarding  an  attorney's  fee. 

The  judgment  of  the  superior  court  Is 
therefore  modified  by  striking  therefrom  the 
words  "and  for  the  further  sum  of  $50  hereby 
allowed  said  plaintiff  for  attorney's  fees  in 
this  action" ;  and,  as  so  modified,  Is  ordered 
affirmed,  appellant  to  recover  costs  on  appeal. 

We  concur:    SHAW,  J.;  TAGQART,  J. 


7  Gal.  App.  <» 
PEOPLE  ▼.  FOSSETTI.     (Cr.  82.) 
(Court    of   Appeal,   First   District   California. 
March  3,  1908.) 

1.  HOMICTDB— TBIAIt-QTIBBTIONS    FOB    JUST— ' 

Passion. 

In  a  prosecution  for  murder,  the  result  of 
a  quarrel,  where  the  evidence  showed  that  de- 
ceased had  been  drinking  and  had  exhibited  no 
weapon,  and  made  no  threat  toward  defendant, 
and  that  defendant  deliberately  left  the  room 
after  saying  that  he  would  "fix"  deceased,  pro- 
cured a  pistol,  returned,  and  without  warning 
fired  the  fatal  shot,  the  jury  were  the  exclusive 
judges  of  the  facts,  and  it  was  for  them  to  say 
whether  the  killing  was  the  result  of  malice  or 
premeditation,  or  whether  it  occurred  daring  a 
sudden  quarrel  or  heat  of  passion. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  26,  Homicide,  §  565.] 

2.  Sake— MuBDEB— DixiBBBATioiT   AND    Pbk- 

MEDITATION. 

Where  the  deceased  and  defendant  were 
quarreling,  and  the  deceased  struck  defendant 
after  which  defendant  left  the  room,  procured 
a  pistol,  returned,  and  shot  the  deceased,  no 
definite  time  was  necessary  after  defendant  was 
struck  for  hia  angry  passion  to  cool  so  as  to 
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make  the  killing  a  murder,  and  not  manalaugli- 
ter. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  26,  Homicide,  M  62-64.] 

8.  Criminal  Law— Appbai>— R«view  —  Qtjm- 
TioNs  OF  Fact— SuiricMNOT  or  Evidkrob— 
Deobee  of  Cbiiu:. 

The  question  as  to  tlie  sufficiency  of  the  evi- 
dence and  as  to  the  degree  of  a  crime,  where  an 
inference  may  be  properly  drawn  from  the  facts, 
is  peculiarly  a  question  for  the  jniy,  with  whose 
determination  it  is  not  the  province  of  the  ap- 
pellate court  to  interfere. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  15,  Criminal  Law,  §|  3074r-3083.] 

4.  Same— Opinion  Evidence— Facts  ob  Con- 
clusions. 

In  a  prosecution  for  murder,  a  physician 
was  asked  by  the  prosecution  to  state  toe  course 
of  the  bullet  from  its  entrance  to  where  it  struck 
a  bone,  where  it  was  changed  out  of  the  course 
It  bad  first  taken.  Held,  that  the  court  did  not 
err  in  i>ermitting  the  witness  to  answer  the  ques- 
tion ;  its  purpose  being  to  show  the  jury  the 
position  of  the  wound  and  the  course  taken  by 
the  bullet,  and  not  to  secure  an  opinion  with  re- 
gard to  the  relative  position  of  the  parties. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Die. 
vol.  14,  Criminal  Law,  (i  1034-1036,  1062, 
10(33.] 

5.  Same— TBiAi>-ABGTrMENT  of  Counsei>— In- 
STBUcmoNS  as  to  DtrriES  ok  Jort. 

In  a  prosecution  for  murder,  the  court  did 
not  err  in  refusing  to  strike  out  the  district  at- 
torney's argument  to  the  effect  that  instructions 
were  prepared  by  counsel,  and  often  stated  hy- 
pothetical circumstances  and  conditions  which 
made  it  necessai^y  for  the  jury  to  look  at  them 
carefully  and  critically. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  14,  Criminal  Law,  S  1680.] 

6.  Same— AppEArr— Assignment  ok  Ebbobs. 

On  appeal  from  a  conviction  of  murder,  de- 
fendant assigned  as  error  that  an  examination  of 
tbe  instructions  refused  would  show  that  there 
seemed  to  have  been  a  steady  pressure  in  the 
lower  court  to  bar  out  any  verdict  of  manslaugh- 
ter or  acquittal,  and  that,  if  any  of  such  instruc- 
tions were  refused  on  the  ground  that  they  had 
already  been  given,  that  reason  should  have  been 
stated  by  the  court.  Bcld,  that  the  assignment 
was  not  sufficient  to  justify  the  appellate  court 
In  examining  the  instructions;  it  being  due  to 
the  court  that,  when  counsel  rely  upon  error  in 
the  refusal  to  give  an  instruction,  they  should 
state  the  instruction,  and  point  out  the  reason 
why  they  think  the  court  erred  in  refusing  to 
give  it,  which  rule  also  obtains  in  regard  to  the 
giving  of  an  instruction  to  which  objection  is 
made. 

ri5d.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  14,  Criminal  Law,  §S  2954-2964.] 

Appeal  from  Superior  Court,  Fresno  Coun- 
ty;  Geo.  B.  Church,  Judge. 

Joseph  C.  Fossettl  was  convicted  of  murder 
In  the  second  degree.  From  tbe  Judgment 
and  the  order  denying  a  new  trial,  he  appeals. 
Affirmed. 

A.  J.  Hinds  and  Tbos.  D.  Ingersoll.  for  ap- 
pellant.   Webb,  Atty.  Gen.,  for  the  People. 

COOPER,  P.  J.  The  defendant  was  found 
guilty  of  murder  In  the  second  degree  by  the 
verdict  of  the  Jury,  and.  upon  the  verdict 
judgment  was  duly  entered.  His  motion  for 
a  new  trial  having  been  denied,  he  prosecutes 
this  appeal  from  the  judgment  and  from  the 
order  denying  bis  motion  for  a  new  trial. 

Tbe  main  point  urged  by  the  defendant  Is 
95  P.— 26 


that  the  evidence  shows  that  the  crime  was 
manslaughter,  and  not  murder.  It  appears 
from  tbe  evidence  in  the  case  that  the  defend- 
ant (who  is  sometimes  referred  to  as  Chip 
Moran),  was  In  charge  of  a  roadside  house 
near  Fresno ;  that  one  Ollie  Lelgbton  was  liv- 
ing at  the  place,  and  one  Hattle  Bussell,  at 
the  Invitation  of  Ollle  Lelgbton,  was  visiting 
tbe  roadside  house  referred  to ;  that  Moseley, 
the  deceased,  was  a  friend  of  Hattie  Russell, 
and  called  upon  her  at  the  roadside  house 
while  she  was  stopping  there,  and  that  be 
with  her  had  partaken  of  a  meal  at  the 
bouse ;  that  on  the  date  of  tbe  homicide,  about 
6  o'clock  p.  m.,  defendant  and  other  persons 
returned  to  tbe  roadhouse,  and  soon  there- 
after defendant  went  Into  the  kitchen.  De- 
ceased went  into  the  room  of  Hattie  Russell. 
He  had  been  drinking.  Defendant  was  called 
into  the  room  of  Hattie  Russell  where  de- 
ceased was,  and  deceased  then  stated  that 
defendant  bad  accused  Hattie  Russell  of  hav- 
ing been  out  riding  with  deceased,  and  stated 
to  defendant  that  defendant  had  told  him  so 
and  had  made  said  accusation.  Angry  words 
ensued,  during  which  time  defendant  called 
Hoseley  a  liar,  and  Moseley  struck  defendant 
on  the  cheek,  and  knocked  him  over  on  the 
bed.  Defendant  then  went  out  and  procured 
a  revolver,  and  came  back  Into  the  room  and 
fired  the  fatal  shot.  The  transaction  Is  thus 
stated  by  the  witness  Hattie  Russell:  "There 
was  Just  one  blow  struck.  There  was  nothing 
more  happened  in  the  way  of  their  scuffling, 
striking,  kicking,  or  anything.  When  I  got 
Barney  (referring  to  Moseley)  off,  we  were  at 
the  foot  of  the  bed  there.  Chip  Moran  got  up 
from  tbe  bed  on  the  side  next  to  tbe  door  and 
went  out  I  don't  remember  whether  he  got 
up  on  his  feet  or  his  knees,  because  as  soon 
as  I  pulled  Barney  up  he  got  right  up  and 
got  out.  Chip  (the  defendant)  said  that  he 
would  fix  blm  Just  as  he  was  going  out  the 
door.  Nothing  happened  before  he  came  back. 
I  was  Just  talking  with  Barney  Moseley,  try- 
ing to  keep  the  peace  with  him.  We  were 
standing  by  the  bureau,  and  Chip  came  in. 
and  I  heard  him  coming  around,  and  I  shut 
the  door,  and  he  slammed  it  back  and  shot. 
He  was  down  the  hall  from  the  back  way 
when  I  heard  him  coming.  He  didn't  say  a 
word  when  he  came  back  to  the  door  and 
shot.  The  bureau  was  where  It  was  shown 
there  [referring  to  a  diagram],  and  Barney 
was  leaning  on  it  when  the  shot  was  fired. 
Chip  was  in  the  door  when  he  fired  the  shot. 
From  the  time  Chip  Moran  went  out  of  the 
door  and  says  'I'll  fix  you'  till  the  shot  was 
fired  was  inside  of  a  minute.  When  the  shot 
was  fired,  Barney  fell ;  Just  slipping  down 
from  the  bureau  Into  a  cramping  position." 
It  Is  contended  that  the  above  testimony,  al- 
though it  does  not  show  that  the  fatal  shot 
was  fired  in  self-defense,  shows  that  it  was 
fired  during  a  sudden  quarrel  or  heat  of  pas- 
sion, and,  at  most,  only  constituted  the  crime 
of  manslaughter.  This  contention  cannot  be 
maintained  as  a  proi>ositioa  of  law.    The  de- 


Digitized  by 


Google 


386 


95  PAOIFIO  REPORTER. 


(Cai. 


ceased  had  been  drinking.  He  had  exhibited 
no  weapon,  and  made  no  threat  toward  the 
defendant  The  defendant  deliberately  left 
the  room,  according  to  the  testimony,  after 
saying  that  he  would  "fix"  deceased.  He  pro- 
cured a  pistol  and  returned,  and,  without 
warning,  fired  the  shot  that  caused  the  death 
of  Moseley.  In  such  case  the  jury  are  the 
exclusive  judges  of  the  facts,  and  It  is  for 
the  Jury  to  say  whether  the  killing  was  the 
result  of  malice  and  premeditation,  or  wheth- 
er it  occurred  during  a  sudden  quarrel  or 
heat  of  passion.  No  definite  time  was  neces- 
sary after  defendant  was  struck  for  his  an- 
gry passions  to  cool.  The  jury  had  the  right 
to  infer  when  he  left  the  room  to  procure  his 
pistol  that  he  did  so  with  the  deliberate  and 
willful  Intention  of  killing  deceased. 

The  question  as  to  the  sufiBciency  of  the 
evidence  and  as  to  the  degree  of  a  crime, 
where  the  jury  have  a  right  to  draw  an  in- 
ference form  the  facts,  Is  peculiarly  a  ques- 
tion for  the  jury.  With  the  determination 
of  the  jury  It  Is  not  the  province  of  this  court 
to  interfere.  People  v.  Wright,  4  Cal.  App. 
704,  89  Pac.  364;  People  v.  Fitzgerald,  138 
Cal.  41,  70  Pac.  1014 ;  People  v.  Buckley,  143 
Cal.  379,  77  Pac.  169.  Dr.  T.  N.  Sample  was 
called  as  a  witness  on  behalf  of  the  people, 
and  he  testified  to  attending  deceased  as  he 
was  dying,  and  to  the  fact  that  he  examined 
the  body  and  the  wound.  He  was  asked  by 
counsel  for  the  prosecution  to  state  the  course 
of  the  bullet  from  the  entrance  to  where  it 
struck  a  bone  where  it  was  changed  out  of 
the  course  it  had  first  taken.  To  this  ques- 
tion the  defendant  objected,  and  now  insists 
upon  the  objection.  The  witness  was  per- 
mitted to  answer,  and  stated:  "The  bullet 
struck  just  on  the  anterior  axillary  line — 
that  is,  the  straight  up  and  down  line  from 
the  point  here — and  passed  Inward  and 
slightly  backward  and  slightly  downward, 
and  struck  the  beginning  of  the  lumbar  ver- 
tebrse,  and  then  was  defiected  slightly  out- 
ward and  downward.  I  got  that  bullet,  and 
after  handed  it  to  the  coroner  at  the  cor- 
oner's Inquest.  In  striking  the  arm  the  bul- 
let made  a  hole  underneath  the  skin,  but 
not  into  the  muscle.  The  wounds  mentioned 
are  the  only  ones  I  found  on  the  body,  and  I 
found  but  one  bullet."  It  was  not  error  for 
the  court  to  permit  the  witness  to  answer 
the  question.  The  witness  was  not  asked  to 
give  his  opinion  as  to  the  position  the  person 
must  have  been  standing  in  at  the  time  be 
was  shot  with  relation  to  the  deceased,  and 
therefore  the  question  did  not  come  within 
the  ruling  of  People  v.  Smith,  93  Cal.  445,  29 
Pac.  64.  The  object  of  the  question  was  to 
show  the  position  of  the  wound,  the  course 
taken  by  the  bullet,  and  its  place  of  entrance 
and  exit;  so  as  to  show  the  jury  the  facts. 

It  is  further  claimed  that  it  was  error  in 
the  court  to  refuse  to  strike  out  some  re- 
marks made  by  the  district  attorney  in  his 
argument  In  regard  to  the  instructions  that 
would  be  handed  to  the  Jury  in  the  case. 


The  argument  of  the  district  attorney  upon 
this  point  was  to  the  effect  that  instructions 
were  prepared  by  counsel,  and  often  stated 
hypothetical  circumstances  and  conditions, 
which  made  it  necessary  for  the  jury  to  look 
at  them  carefully  and  critically.  But  the  dis- 
trict attorney  did  not  state  that  the  jury 
must  disregard  the  instrnctl<»iB,  and  we  do 
not  think  that  he  went  beyond  the  scope  of 
his  right  to  state,  by  way  of  argument  and  Il- 
lustration, his  views  of  the  case  and  the  man- 
ner of  instructing  the  jury.  The  remarks  do 
not  come  within  the  reason  of  the  rule  given 
in  the  various  cases  in  which  remarks  of 
district  attorneys  have  been  held  to  be  error. 

Defendant  finally  claims  that  "an  exami- 
nation of  the  instructions  asked  for  on  behalf 
of  the  defendant  and  refused  by  the  court 
will  convince  this  court  that  there  seems  to 
be  a  steady  pressure  in  the  lower  court  to 
bar  out  any  verdict  of  manslaughter  or  ac- 
quittal. If  any  of  the  instructions  asked  for 
by  the  defendant  were  refused  on  the 
ground  that  they  had  already  been  given, 
that  reason  should  have  been  given  by  the 
court  The  recmrd  shows  no  such  compliance 
with  the  law  by  the  court  and  it  is  there- 
fore error."  This  Is  not  a  sufficient  assign- 
ment of  error  in  the  giving  or  refusing  of 
an  Instruction  or  of  Instructions  to  justify 
us,  under  the  well-settled  rule.  In  examining 
the  instructions  given  or  refused.  It  is  due 
to  the  court  that,  when  counsel  rely  upon  er- 
ror in  the  refusal  to  give  an  instruction,  they 
should  state  the  Instruction,  and  point  out 
the  reasons  why  they  think  that  the  court 
erred  in  refusing  to  give  it;  and  the  same 
rule  obtains  in  regard  to  the  giving  of  an  In- 
struction to  which  objection  is  made.  Peo- 
ple V.  Cebulla,  137  Cal.  315,  70  Pac.  181 ;  Peo- 
ple V.  Monroe,  138  Cal.  99,  70  Pac.  1072;  Peo- 
ple V.  Woon  Tuck  Wo,  120  Cal.  298,  52  Pac 
833. 

The  judgment  and  order  are  affirmed. 

We  concur:    HALL,  J.;  KERRIGAN,  J. 


7  Cal.  App.  «I« 
PEOPLE  V.  THOMPSON.    (Cr.  57.) 
(Court  of  Appeal,  Third  District     California. 
Feb.  28,  1908.) 

1.  Information  —  Fobi£al     Requisites  — 

Vence. 

Pen.  Code,  {  961,  provides  that  an  informa- 
tion shall  contain  the  title  of  the  cause  and  of 
the  court  in  which  it  is  filed.  The  caption  of 
an  information  was  as  follows:  "In  the  Superi- 
or Court  of  the  County  of  Tuolumne,  State  of 

California,  ."    The  charging  part  did  not 

specifically  mention  the  county,  the  only  lan- 
guage indicating  the  county  in  which  the  offense 
was  committed  being  that  accused  on  a  speci- 
fied date,  "at  the  said  county  of ,  and  be- 
fore the  filing  of  this  information,  did  then  and 

there ,    etc.    Beld  that,  while  the  caption 

of  the  information  is  no  part  of  the  informa- 
tion, viewed  solely  as  a  pleading,  yet.  inasmuch 
as  the  statute  requires  it  to  be  made  part  of 
the  instrument  which  constitutes  the  informa- 
tion, it  may  be  considered  in  determining  the 
question  of  venue  where  the  body  of  the  plead- 
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iog  contains  no  direct  allegation  thereof,  and 
hence  the  averment  that  the  crime  was  commit- 
ted in  "said  county  of  — "  should  be  con- 
strued to  refer  to  the  county  mentioned  in  the 
caption. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
Tol.  27,  Indictment  and  Information,  J  239.] 

2.  CBniiRAi.  Law— AppEAii— Review— Habm- 

LESS    EBBOB— FOBICAI.    DEFECTS    IN    INDIOT- 

UERT. 

Formal  defects  or  imperfections  in  indict- 
ments or  informations  which  have  no  tendency 
to  prejudice  accused  or  to  deprive  him  of  any 
substantial  rights  should  be  disregarded,  Pen. 
Code,  §  1404,  expressly  providing  that  neither  a 
departure  from  the  form  nor  mode  prescribed 
in  respect  to  any  pleading,  nor  an  error  nor  mis- 
take therein,  shall  render  it  invalid  unless  it  has 
actually  prejudiced  accused,  or  tended  to  his 
prejudice  in  respect  to  a  substantial  right. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  15,  Criminal  Law,  §S  3101-3105.1 

Appeal  from  Superior  Court,  Tuolumne 
County ;   G.  W.  Nlcol,  Judge. 

Ross  S.  Thompson  was  prosecuted  for  as- 
sault with  Intent  to  commit  rape,  and  from 
a  conviction  of  assault  he  appeals.    Affirmed. 

J.  B.  Curtln,  and  R.  J.  White,  for  appel- 
lant. U.  S.  Webb,  Atty.  Gen.,  and  Geo.  Beebe, 
Deputy  Atty.  Gen.,  for  the  People. 

HART,  J.  The  appellant  was  accused  by 
Information  of  the  crime  of  assault  with  in- 
tent to  commit  rape,  and  upon  his  trial  In  the 
superior  court  of  Tuolumne  county  was  con- 
victed of  an  assault  This  appeal  Is  taken 
from  the  judgment  upon  the  judgment  roll 
alone.  The  only  point  made  by  the  appellant 
Is  that  the  averments  of  the  Information  fail 
to  bring  the  case  within  the  jurisdiction  of 
the  superior  court  of  Tuolumne  county,  in 
that  It  Is  not  specifically  alleged  in  the  charg- 
ing part  thereof  that  said  alleged  crime  was 
committed  In  said  county.  In  other  words, 
the  claim  Is  that  the  information  does  not  af- 
firmatively show  the  venue,  for  which  reason 
It  Is  contended,  the  court  did  not  acquire  or 
have  jurisdiction  to  try  the  appellant  for  the 
offense  charged  in  the  Information. 

The  information,  Including  the  caption, 
which  states  the  title  of  the  court  and  cause, 
reads  as  follows:  "In  the  Superior  Court  of 
the  County  of  Tuolumne,  State  of  California. 
The  People,  Plaintiff,  vs.  Ross  S.  Thompson, 
Defendant.  Information  for  Assault  with 
Intent  to  Commit  Rape.  Ross  S.  Thompson, 
accused  by  the  district  attorney  of  the  said 
county  by  this  Information  of  the  crime  of 
assault  with  intent  to  commit  rape,  commit- 
ted as  follovrs:  The  said  Ross  S.  Thompson, 
on  the  10th  day  of  July,  one  thousand  nine 
hundred  and  seven,  at  the  said  county  of 
and  before  the  filing  of  this  informa- 
tion did  then  and  there  willfully,  unlawfully 
and  feloniously  in  and  upon  one  E.  W.,  a 
female  over  the  age  of  sixteen  years,  and  not 
the  wife  of  said  Ross  S.  Thompson,  make  an 
assault  with  Intent  then  and  there  to  ravish, 
carnally  know  and  to  commit  rape  upon  the 
said  E.  W.  by  force  and  violence  and  against 
bet  will  and  against  her  resistance,  contra- 


ry," etc.  Section  951  of  the  Penal  Code  pro- 
vides that  the  indictment  or  information 
shall  contain,  among  other  things,  the  title 
of  the  cause  and  of  the  court  in  which  the  in- 
dictment or  Information  is  filed.  The  charg- 
ing part  of  the  Information  here  does  not. 
It  Is  to  be  seen,  specifically  mention  "Tuo- 
lumne County,"  where  the  cause  was  tried, 
and  the  only  language  in  that  part  of  said 
Information  Indicating  the  county  in  which 
the  offense  was  committed  Is  to  be  found  In 

the  words  "said  county  of "  and  the 

words  "then  and  there." 

It  is  evident  that  the  failure  to  insert  In 
the  Information  the  name  of  the  county  In 
the  blank  space  immediately  following  the 
words  "said  county  of  Involves  purely  a 
clerical  misprision,  and,  while  It  is  true,  as 
contended  by  counsel  for  appellant,  that  the 
caption  of  an  Information  or  Indictment  Is 
no  part  of  the  same,  viewed  solely  as  a  plead- 
ing, it  Is  nevertheless  required  by  the  statute 
to  be  made  part  of  the  document  or  instru- 
ment which  constitutes  such  Information  or 
indictment;  and,  we  think  that,  for  the  pur- 
pose of  determining  the  question  of  venue, 
as  to  which  the  body  of  the  pleading  is  silent 
so  far  as  a  direct  allegation  Is  concerned, 
the  averment  In  the  Information  or  Indict- 
ment that  the  crime  was  committed  In  "said 

county  of "  should  and  may  reasonably 

be  construed  to  refer  to  the  coun^  mentioned 
In  the  caption  as  the  name  or  title  of  the 
court,  and,  so  construing  It,  the  venue  Is  suf- 
ficiently established  In  the  accusatory  plead- 
ing to  invest  the  court  with  jurisdiction  of 
the  offense  and  of  the  person  of  the  accused. 
Such  has  been  the  construction  given  indict- 
ments and  informations  similarly  phrased  by 
the  appellate  courts  of  many  other  states, 
and  In  none  of  the  California  cases  cited  by 
appellant  have  we  been  able  to  find  language 
expressing  an  opinion  In  confiict  with  this 
conclusion. 

In  People  v.  O'Nell,  48  Cal.  260,  the  charg- 
ing part  of  the  Indictment  does  not  contain 
the  words  "said  county"  or  "county  afore- 
said" or  words  of  similar  Import.  The  same 
Is  likewise  true  of  the  case  of  People  v.  Craig, 
59  Cal.  370.  There  is  was  charged  that  the 
defendant  "did  willfully  and  unlawfully  re- 
sist, delay  and  obstruct"  a  certain  public  of- 
ficer, to  wit,  "a  duly  elected,  qualified  and 
acting  constable  of  Pajaro  tovrnshlp,  of  the 
county  of  Monterey,  of  the  state  of  Califor- 
nia." in  the  discharge  of  his  duty  as  such  of- 
ficer. While  the  name  of  the  county — assum- 
ing that  Monterey  county  was  where  the  of- 
fense was  committed — in  which  the  alleged 
offense  was  committed  is  mentioned  In  the  In- 
formation as  a  part  only  of  the  description 
of  the  ofQcer's  official  character  and  authori- 
ty, there  Is  no  direct  averment  that  the  crime 
was  committed  In  that  county,  nor  are  there 
elsewhere  In  the  Information  any  words  or 
language  which  could  be  so  construed  as  to 
fix  the  venue.  In  fact,  there  does  not  appear 
to  be  any  attempt  to  allege  the  venue  In  the 
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Information.  The  case  of  People  v.  Wong 
Wang,  92  Cal.  281,  28  Pac.  270,  contains  noth- 
ing at  variance  with  the  views  expreBsed 
here.  The  facts  of  that  case  are  different 
from  those  here.  It  Is  said  among  other 
things,  In  that  case,  that  "It  Is  a  familiar  and 
well-settled  principle  of  law  that  the  Indict- 
ment must  allege  that  the  offense  was  com- 
mitted within  the  Jurisdiction  of  the  court" 
No  one  would  have  the  hardihood  to  attempt 
to  dispute  that  elementary  principle  of  law. 
And  Its  violation  In  the  case  at  bar,  as  we 
have  before  said,  is  not  attempted.  The  stat- 
ute, as  we  have  seen,  authorizes  and  requires 
the  title  of  the  court  to  be  stated  or  set  forth 
In  the  caption,  and,  although,  as  we  have 
said,  such  caption  Is  no  part  of  the  pleading 
proper,  It  Is  nevertheless  to  be  considered,  if 
necessary.  In  arriving  at  the  meaning  of  the 
words  of  reference,  "said  county,"  In  the 
charging  part  of  the  Information,  for  the  pur- 
pose of  determining  the  question  of  venue. 

We  have  been  referred  to  no  case  in  this 
state  which  has  decided  the  precise  question 
here;  but,  as  before  suggested,  many  cases 
directly  In  point  can  be  found  In  other  Juris- 
dictions, among  which  may  be  mentioned  the 
following:  State  v.  Hunn,  34  Ark.  321;  U. 
S.  V.  Schneider,  21  D.  C.  381 ;  Rivers  v.  State, 
144  Ind.  16,  42  N.  E.  1021 ;    State  v.  Muntz, 

3  Kan.  383 ;  Anderson  v.  State,  104  Ind.  467, 

4  N.  E.  63,  5  N.  B.  711 ;  Wright  v.  Common- 
wealth, 82  Va.  183;  State  v.  Bell,  25  N.  C. 
506;  State  v.  Shull,  40  Tenn.  42;  Common- 
wealth V.  Edwards,  70  Mass.  (4  Gray)  1.  In 
the  case  of  State  v.  S.  A.  I*,  77  Wis.  4C7,  46 
N.  W.  498,  the  name  of  the  county  in  which 
it  was  claimed  the  offense  was  committed 
appeared  In  the  luformatlon  only  as  Indicat- 
ing the  county  of  which  the  district  attorney 
was  the  prosecuting  officer,  as  follows  (after 
the  caption):  "I,  J.  L.  E.,  district  attorney 
for  Dane  county,  hereby  inform  the  court," 
etc.  The  charging  part  of  the  Information  did 
not  after  the  language  quoted  contain  the 
words,  "said  county"  or  "aforesaid  county," 
but  did  allege  that  the  defendant  "then  and 
there"  committed  the  crime  charged.  The 
Wisconsin  Supreme  Court  held  that  the  words 
"then  and  there"  had  reference  to  the  county 
named  In  the  caption,  and  also  mentioned  in 
the  first  part  of  the  information  for  the 
purpose  of  Indicating  the  county  of  which 
the  accusing  officer  was  district  attorney,  and 
that,  therefore,  the  venue  was  sufficiently  laid 
in  the  Information.  We  quote  from  the  opin- 
ion In  that  case:  "  •  •  •  But  In  the  sec- 
ond place,  where  the  words  are  used  that 
'M.  C.  did  then  and  there  have  carnal  knowl- 
edge of  her  body,'  they  must  necessarily  re- 
fer to  Dane  county,  which  Is  preriousiy  men- 
tioned or  described.  This  is  the  plain,  natu- 
ral meaning  and  sense  of  the  language  used. 
The  words  'then  and  there,'  as  used  In  the  In- 
dictment, are  words  of  reference,  and  when 
time  and  place  have  once  been  named  with 
certainty.  It  Is  sufficient  to  refer  to  them  aft- 
erwards by  these  words;   and  they  have  the 


same  effect  as  If  the  time  and  place  were 
actually  repeated"— citing  Whar.  Crim.  Law, 
74.  Of  course,  If  adding  the  caption  to  the 
Information  or  Indictment  were  the  mere 
work  of  the  clerk  of  the  court,  without  any 
authorization  or  requirement  of  the  statute 
to  do  so,  a  different  question  might  be  pre- 
sented; but,  as  observed,  section  951  of  the 
Penal  Code  prescribes  the  form  of  an  In- 
dictment and  of  an  Information  by  setting  out 
such  form,  and  among  the  requisites  as  to 
form  thus  set  out  Is  the  caption  setting  forth 
the  title  of  the  court  and  cause.  We  are  not 
to  be  understood  as  holding  that  an  Informa- 
tion or  Indictment,  otherwise  sufficient,  would 
be  fatally  defective  If  the  caption  were  omit- 
ted. All  we  hold  Is  that  the  caption  contain- 
ing the  title  of  the  court  and  cause,  being 
expressly  authorized  by  the  Code  when  re- 
ferred to  by  appropriate  words  In  the  charg- 
ing part  of  the  indictment  or  Information, 
has  the  effect,  where  the  charging  part  there- 
of falls  or  omits  to  specifically  allege  the 
county,  or  fails  to  allege  in  some  direct  man- 
ner the  venue,  of  sufficiently  laying  the  venue 
to  give  the  court  Jurisdiction  to  try  the  ac- 
cused. "The  name  of  the  county  being  fully 
set  forth  In  the  caption  thus  returned  as  at- 
tached to  the  Indictment,"  says  the  Massa- 
chusetts Supreme  Court,  4  Gray,  1,  "a  ref- 
erence thereto  In  the  Indictment,  as  'In  said 
county,'  may  properly  be  had,  to  find  the  coun- 
ty where  the  offense  Is  alleged  to  have  been 
committed;  and,  being  thus  made  certain, 
the  place  of  the  commission  of  the  offense  is 
sufficiently  charged." 

We  can  conceive  no  reason  upon  principle 
why  the  rule  as  laid  down  in  all  the  au- 
thorities cited  herein  is  not  sound  and  should 
not  be  sustained.  Defects  or  imperfections 
In  form  in  Informations  or  indictments  hav- 
ing no  tendency  to  prejudice  the  accused,  or 
to  deprive  him  of  any  of  his  substantial 
rights,  ought  to  be  disregarded,  and  it  seems 
to  be  the  trend  of  modern  decisions  to  dis- 
regard them.  Form  Is  now  and  for  many 
years  has  been  subordinated  to  substance 
In  pleadings  and  practice  In  civil  cases,  and 
the  same  practice  ought  to  be  and  can  be, 
with  equal  reason,  made  applicable  to  indict- 
ments and  Informations  and  other  proceed- 
ings in  criminal  cases,  without  Impinging  in 
the  least  uiK>n  the  Important  and  material 
rights  of  an  accused.  The  I-eglslature  of  Cali- 
fornia has  wisely  recognized  the  Justice  of 
relaxing  to  some  extent  the  strictness  with 
which  the  rules  as  to  form  with  reference  to 
indictments  and  informutious  were  former- 
ly administered  and  enforced,  by  the  enact- 
ment of  section  1404  of  the  Penal  Code,  which 
reads:  "Neither  a  departure  from  the  form 
or  mode  prescribed  by  this  Code  in  respect  to 
any  pleading  or  proceeding  nor  an  error  or 
mistake  therein,  renders  it  Invalid,  unless  it 
has  actually  prejudiced  the  defendant,  or 
tended  to  his  prejudice.  In  respect  to  a  sub- 
stantial right."  Of  course,  the  offense  should 
be    alleged    with    reasonable    certaiuty,    as 
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should  also  the  fact  or  facts  eesentlal  to  give 
the  court  Jurisdiction  to  try  the  accused  un- 
der the  information  or  Indictment  filed  or 
found  against  bini. 

We  may,  however,  with  propriety,  suggest 
to  district  attorneys  that  It  is  well  to  bear 
In  mind  that  it  Is  far  the  better  and  safer 
practice  to  allege  the  venue  with  unquestion- 
able certainty  and  directness.  The  venue.  It 
seems  to  us.  ought  to  be  the  least  of  the  dif- 
ficulties in  the  way  of  a  proper  preparation 
of  an  Indictment  or  Information. 

The  judgment  is  affirmed. 


CHIPMAN,    P.    J.;     BUR- 


We    concur: 
NETT,  J. 


(77  Kan.  S>7) 

NORTON  V.   BRUCE. 
(Supreme  Court  of  Kansas.     April  11,   1908.) 

Sales  —  Fraud  —  Misrepresentations  of 

Buyer. 

The  maker  of  a  bill  of  sale  (a  woman  whose 
husband  was  in  custody  on  a  criminal  charge 
at  the  time  of  its  execution)  testified  tliat  she 
sipned  it  because  the  ffrantee  told  her  that  oth- 
er persons  were  Retting  out  paper."!  to  sell  her  out 
— talce  everything  she  had — and  tliat  he  was  her 
friend  and  would  hold  the  property  for  her  for  a 
few  days,  and  then  return  it.  He  kept  it,  how- 
ever, for  his  own  benefit.  Held,  that  there  was 
BufScient  evidence  to  support  a  finding  that  her 
signature  was  fraudulently  obtained. 

(Syllabus  by  the  Court) 

Error  from  District  Court,  Reno  County; 
P.  J.  Galle,  Judge. 

Action  by  Ida  M.  Bruce  against  C.  N.  Nor- 
ton. Judgment  for  plaintiff,  and  defendant 
brings  error.    Remanded,  with  directions. 

Prigg  &  Williams,  for  plaintiff  in  error. 

MASON,  J.  Ida  M.  Bruce  recovered  a 
judgment  in  a  replevin  action  against  C.  N. 
Norton  for  the  return  of  two  horses  and 
for  damages  for  their  detention,  and  the  de- 
fendant prosecutes  error. 

The  plaintiff  had  executed  a  bill  of  sale 
to  the  defendant,  which.  If  valid,  was  fatal 
to  her  recovery,  but  which  she  claimed  had 
been  fraudulently  obtained.  On  review,  it 
is  maintained  that  there  was  no  evidence 
whatever  of  any  fraud  having  been  practic- 
ed upon  her.  On  the  stand  she  gave  this  ac- 
count of  the  transaction,  which  was  prac- 
tically all  the  evidence  bearing  upon  the 
question  of  fraud:  Her  husband  was  In 
Jail,  charged  with  having  stolen  a  horse 
which  he  had  sold  to  Norton.  The  bill  of 
sale  purported  to  Indemnify  Norton  against 
loss  in  that  connection.  Norton  told  her  that 
there  were  other  persons  getting  out  papers 
to  sell  her  out — take  everything  she  had — 
and  that  he  was  her  friend,  and  would  hold 
the  horses  for  her  for  a  few  days,  and  then 
return  them  to  her.  Under  these  circumstan- 
ces, she  signed  the  bill  of  sale  and  turned 
over  the  horses  to  Norton,  who  kept  them 
for  his  own  benefit.  The  defendant  contends 
that  the  representations  which  the  plaintiff 


says  were  made  to  her  were  not  of  such  a 
character  as  to  vitiate  the  bill  of  sale  if 
they  were  false,  and  that  there  was  no  evi- 
dence that  they  were  not  true.  The  conten- 
tion is  unsound.  If  the  plaintiff  told  the 
truth,  she  was  misled  as  to  the  purpose  and 
effect  of  the  instrument  she  was  asked  to 
sign.  The  transaction  was  wholly  different 
from  what  she  was  led  to  believe.  While 
there  was  no  direct  evidence  that  other  per- 
sons were  not  in  fact  preparing  to  proceed 
against  her,  the  Jury  were  warranted  In  In- 
ferring from  the  subsequent  conduct  of  Nor- 
ton that  the  story  to  that  effect  was  an  In- 
vention. 

The  evidenc*  showed  that  one  of  the  hors- 
es had  been  returned  to  the  plaintiff  before 
the  trial.  Notwithstanding  this  the  Judg- 
lueut,  doubtless  through  inadvertence,  was 
rendered  for  the  return  of  both  or  for  their 
value,  which  was  fixed  at  $125;  the  amount 
not  being  apportioned  between  the  two  ani- 
mals. It  is  not  clear  that  any  prejudice 
could  result  to  the  defendant  from  a  formal 
order  for  the  return  of  the  borse  which  he 
had  already  delivered,  but  the  value  of  the 
one  he  retained  should  have  been  separately 
fixed,  as  a  measure  of  the  plaintiff's  recov- 
ery In  case  no  return  of  it  could  be  had. 
This  defect,  however,  can  be  remedied  by 
a  modification  of  the  judgment  upon  the  pres- 
ent record.  The  values  of  the  horses  were 
fixed  In  the  replevin  affidavit  at  $75  and 
$50.  respectively.  The  only  evidence  on  the 
subject  of  value  corresponded  with  these  fig- 
ures. Manifestly,  therefore,  the  jury  In  fix- 
ing the  aggregate  value  at  $125  adopted 
these  estimates,  and.  In  effect,  found  that 
the  animal  still  in  the  possession  of  the  de- 
fendant was  worth  $75. 

The  case  is  therefore  remanded,  with  direc- 
tions that  the  judgment  be  corrected  so  as 
to  provide  for  the  return  of  this  animal, 
or  for  the  recovery  of  $75,  if  a  return  can- 
not be  had. 


(77  Kan.  7?») 
McINTYRB  V.  GEIjVIN. 
(Supreme  Court  of  Kansas.     April   11,   1908.) 

Descent  and  Distribution  —  Custody  of 
Cn  iLDBE  N— Effect. 

A  child  of  half  blood  can  inherit  property 
descending  through  her  father,  thoutrh  the  fa- 
ther has  been  deprived  of  her  custody  by  a 
decree  in  a  divorce  proceeding. 

Error  from  District  Court,  Norton  County; 
W.  H.  Pratt,  Judge. 

Action  between  C.  O.  Mclnt.vre  and  Ger- 
trude I.  Geivin.  From  the  Judgment,  Mcln- 
tyre  brings  error.    Afiirmetl. 

L.  H.  Thompson,  for  plaintiff  In  error.  J. 
R.  Hamilton,  for  defendant  In  error. 

PER  CURIAM.  The  only  questicm  pre- 
sented for  decision  in  this  case  is  If  a  child 
of  the  half  blood  can  inherit  proi)erty  descend- 
ing through  her  father,  when  her  father  had 
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been  deprived  of  ber  custody  by  a  decree  of 
court  entered  in  a  divorce  proceeding  brouglit 
against  blm  by  her  ntotber. 

The  statute  casting  the  descent  of  property 
uses  the  word  ''children."  The  relationship 
of  parent  and  child  determines  the  right  of 
inheritance.  The  divorce  of  parents  does  not 
affect  this  relationship.  No  matter  who  may 
have  her  custody  for  purposes  of  nurture  a 
daughter  is  still  the  child  of  her  father,  and 
by  statute  children  of  the  half  blood  inherit 
equally  vvith  those  of  the  whole  blood. 

The  Judgment  of  the  district  court  is  af- 
firmed. 


(77  Kan.  546) 

ADAMS  et  al.  v.  CARLTON. 
(Supreme  Court  of  Kansas.     April   11,   1908.) 

Frauds,  Statute  op— Contract  for  Sale  of 

Realty— Execution  by  Agent. 

A  contract  for  the  sale  and  conveyance  of 
real  estate  made  by  an  a^nt  of  tlie  owner  which 
the  owner  did  not  sign,  and  for  the  malciug  of 
which  the  agent  had  no  authority  in  writing 
from  the  owner,  is  void  under  tlie  statute  of 
frauds,  as  amended  by  chapter  266,  p.  410,  Laws 
1905. 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Crawford  Coun- 
ty;  Arthur  Fuller,  Judge. 

.Action  by  Guy  F.  Carlton  against  Maggie 
J.  Adams  and  others.  Judgment  for  plaln- 
tifT,  and  defendants  bring  error.     Reversed. 

J.  J.  Jones  and  James  E.  Reld,  for  plaln- 
tifTs  In  error.  B.  S.  Gaitsklll,  D.  H.  Wooley, 
and  W.  J.  True,  for  defendant  In  error. 

JOHNSTON,  C.  J.  This  was  an  action 
for  tlie  specific  performance  of  a  contract 
for  the  sale  of  two  lots  in  Walnut,  Kan., 
upon  which  there  was  a  grain  elevator.  In 
July,  1905,  Maggie  J.  (Parker)  Adams,  a 
resident  of  Watervllle,  Kan.,  was  the  owner 
of  the  property,  and,  learning  that  J.  G. 
Nider,  a  neighbor,  was  going  to  southern 
Kansas,  she  asked  him  to  look  after  her 
property  and  the  collection  of  an  outstanding 
rent  accotmt.  He  investigated,  and  made 
report,  and,  through  his  wife,  entered  into  a 
correspondence  with  George  Goff  In  regard 
to  the  care  and  disposition  of  the  property. 
She  wrote  the  following  letter,  to  which  she 
signed  her  husband's  name :  "Watervllle, 
Kansas,  July  7th,  1905.  Mr.  Geo.  Goff,  Wal- 
nut, Kansiis — Dear  Sir:  Please  find  Inclosed 
account  against  Chanute  Grain  Co.  for  rent 
due  on  elevator  situated  on  Lots  5  &  6,  B. 
23,  near  Santa  F^  depot.  Please  push  this 
and  collect  at  once.  We  inclose  letter  from 
J.  M.  Goft  saying  they  would  rent  elevator 
at  $10.00  per  month  and  do  tbeir  own  re- 
pairing. They  owe  rent  on  this  to  the  In- 
closed statement.  Please  preserve  this  let- 
ter and  return  to  me  when  you  have  collected 
same.  If  you  think  best,  you  can  have  the 
attorney  make  the  collection  through  you. 
We  also  inclose  deed.  Have  attorney  look 
up  matter  and  see  if  the  gasoline  engine  was 


in  the  elevator  when  the  transfer  was  made. 
If  Chanute  Grain  Co.  will  settle  for  $600.00 
net  to  Maggie  J.  Parker  she  will  turn  over 
deed  to  said  property  and  receipt  in  full  for 
rent  on  said  property.  Tou  are  to  get  your 
commission  above  this  for  collection.  Please 
give  us  an  early  reply  as  to  what  you  can  do 
about  this  matter.  Tours  truly,  J.  G.  Nlder. 
P.  S.  All  delinquent  taxes  will  be  paid,  so 
there  will  be  no  Incumbrance  on  said  proper- 
ty. J.  G.  N."  A  few  days  later  Mrs.  Nlder 
wrote  another  letter  to  George  GofC  as  fol- 
lows: "Watervllle,  Kansas,  July  13th,  IDai. 
Mr.  Geo.  Goff,  Walnut,  Kansas — Dear  Sir: 
In  reply  to  yours  of  the  12th  Inst.,  will  say 
It  seems  to  me  that  the  letter  of  agreement 
In  which  they  agree  to  keep  elevator  in  re- 
pair and  $10.00  month  rent  would  be  proof 
enough  that  they  should  pay  it.  Mrs.  Parker 
wishes  you  to  get  entire  rent  due,  if  you 
possibly  can.  In  making  the  offer  of  $600.00 
she  tliought  perhaps  they  would  be  more 
likely  to  purchase.  Push  the  matter  along, 
and  get  the  best  possible  price  for  it.  Tours 
truly,  J.  G.  Nider."  On  July  27,  1905,  Goff 
sent  the  following  telegram:  "J.  G.  Nlder. 
Watervllle.  Kansas.  Have  purchaser  for 
buildings  and  rent  account.  Six  hundred. 
Will  you  take  It?  Answer  quick.  Geo.  Goff." 
This  telegram  was  received  by  Mrs.  Nider, 
and,  after  a  telephonic  consultation  with  Mrs. 
Adams,  she  sent  the  following  message:  "7- 
25-05.  Watervllle,  Kansas.  Geo.  Goff,  Wal- 
nut, Kansas.  Tes,  will  accept  as  per  your 
message.  J.  G.  Nider."  Acting  upon  Nider's 
telegram,  Goff  entered  Into  a  written  contract 
for  the  sale  of  the  property  to  Guy  F.  Carl- 
ton, who  paid  $100  as  part  payment,  the 
balance  to  be  paid  upon  the  delivery  of  a 
warranty  deed.  On  the  following  day  Mrs. 
Adams  sold  the  property  to  C.  E.  Benedict, 
who  is  made  a  party  to  this  action,  and  ex- 
ecuted a  deed  accordingly.  In  a  trial,  which 
was  had  without  a  jury,  the  court  found  in 
favor  of  Carlton,  directing  the  cancellation 
of  the  Benedict  deed,  and  directing  Mrs. 
Adams  to  execute  a  warranty  deed  under 
the  Goff  contract 

The  contention  of  Mrs.  Adams  in  the  dis- 
trict court  was  that  the  contract  relied  on  by 
Carlton  is  obnoxious  to  the  statute  of  frauds, 
and  the  same  question  has  been  presented 
here  upon  both  pleadings  and  evidence.  She 
rightly  insists  that,  under  the  amended  stat- 
ute, she  cannot  be  held  upon  any  contract 
for  the  sale  of  lauds,  unless  "some  memoran- 
dum or  note  thereof  shall  be  in  writing,  and 
signed  by  the  party  to  be  charged  therewith, 
or  some  other  ijerson  thereunto  by  him  or  her 
lawfully  authorized  In  writing."  Laws  1905, 
p.  410,  c.  206,  g  1.  It  Is  conceded  that  the 
memorandum  required  by  the  statute  may  con- 
sist of  several  writings,  of  a  number  of  letters 
and  telegrams.  If  they  are  duly  signed  and 
sufiiclently  state  the  terms  of  the  agreement. 
It  win  be  observed  that  Mrs.  Adams  did  not 
sign  the  contract  nor  any  of  the  letters  or 
telegrams  connected  with  the  contract    She 
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did  not  give  any  written  authority  to  any  one 
to  sign  her  name,  and  no  one  did  sign  her 
name  to  the  letters,  telegrams,  or  agreement. 
The  deed  spoken  of  In  one  of  the  letters  was 
the  one  conveying  the  property  to  her  which 
appears  to  have  been  sent  for  purposes  of 
identity.  It  Is  true  that  George  Goff,  who 
was  looking  after  her  property,  undertook  to 
make  a  contract  of  sale,  and  that  he  sign- 
ed It  as  agent  If  the  writings  under  which 
he  acted  bad  heen  signed  by  Mrs.  Adams,  it 
might  well  be  doubted  whether  he  had  au- 
thority to  conclude  a  contract  for  the  convey- 
ance of  the  lots,  or  that  it  could  be  said  that 
he  had  conferred  upon  him  any  power  beyond 
that  of  finding  a  purchaser  for  the  lots.  In 
the  recent  case  of  Brown  v.  Qllpin,  75  Kan. 
773,  90  Pac.  267,  It  was  held  that  the  ordi- 
nary transaction  of  listing  land  with  a  real 
estate  broker  under  a  direction  to  sell  it  up- 
on stated  terms  does  not  imply  a  power  to 
execute  a  contract  for  its  sale.  In  one  para- 
graph of  the  syllabus  of  the  case  formulated 
by  Justice  Mason  It  is  said :  "Communica- 
tions from  the  owner  to  a  real  estate  broker 
with  respect  to  the  sale  of  lands  will  be  re- 
garded as  giving  the  agent  only  the  authority 
usually  Incident  to  his  employment — that  Is 
to  say,  to  find  a  purchaser — unless  a  dif- 
ferent Intention  Is  clearly  shown,  and  no 
wider  power  than  that  Is  necessarily  indicat- 
ed by  the  use  of  the  words  'to  sell'  or  'to 
make  a  sale'  In  describing  the  purpose  for 
which  the  agent's  services  are  engaged.  In- 
asmuch as  in  common  parlance  'to  sell'  is 
often  used  as  meaning  to  negotiate  or  ar- 
range for  a  sale,  and  a  sale  Is  spoken  of  as 
made  when  its  terms  are  said  to  be  agreed 
upon."  But,  even  if  the  letters  and  tele- 
grams purported  to  authorize  Ooff  to  execute 
a  contract,  it  was  not  such  authority  as  Is 
necessary  to  take  it  out  of  the  statute.  The 
amendment  of  the  statute  of  1905  In  respect 
to  the  authority  of  an  agent  to  bind  a  prin- 
cipal is  important.  It  was  changed  from  a 
provision  requiring  lawful  authority,  which 
did  not  prescribe  the  form,  to  one  requiring 
lawful  authority.  In  writing.  Under  the  stat- 
ute, as  amended,  it  is  just  as  Important  that 
the  authority  of  the  agent  shall  be  in  writ- 
ing as  that  the  contract  which  he  makes  shall 
be  In  that  form.  Before  Goff,  therefore, 
could  make  a  contract  binding  upon  Mrs. 
Adams,  he  must  have  had  written  authority 
directly  from  her,  and  such  authority  must 
hare  appeared  on  the  face  of  the  writings. 
The  only  writings  received  by  him,  which 
pretended  to  give  authority,  were  from  Nlder, 
and  not  from  her.  Neither  Mrs.  Adams'  name 
nor  any  abbreviation  of  It  was  attached  to 
any  writing  in  the  transaction.  While  she 
had  knowledge  of  the  writings  and  some  of 
them  were  prepared  and  sent  under  her  di- 
rection, her  signature  was  not  attached  to 
any  of  them,  nor  was  the  name  signed  one 
which  she  had  ever  adopted  or  used.  If  the 
writer  of  the  letters  or  telegrams  had  attach- 
ed ber  name  in  her  presence  or  at  her  re- 


quest, there  would  be  room  for  the  contention 
that  the  signature  was  her  own,  but  there  is 
no  claim  of  an  authorized  use  of  her  name. 
Under  the  statute  of  frauds  a  binding  con- 
tract for  the  sale  of  real  estate  cannot  be 
made  by  an  agent  unless  such  agent  had 
written  authority  from  his  principal.  Goft 
was  In  a  way  the  agent  of  Mrs.  Adams,  but 
did  not  have  the  quality  of  authority  neces- 
sary to  the  making  of  a  binding  contract  for 
the  sale  of  her  lots.  Albertson  v.  Ashton, 
102  111.  50;  Kozel  v.  Dearlove,  144  111.  23. 
.S2  N.  E.  542,  36  Am.  St.  Kep.  416 ;  Newlin  v. 
Hoyt,  91  Minn.  409,  98  N.  W.  323 ;  Thompson 
V.  New  South  Coal  Co.  et  al.,  135  Ala.  630,  34 
South.  31,  62  h.  R.  A.  531,  93  Am.  St.  Eep. 
49;  Cockrell  v.  Mclntyre,  161  Mo.  59,  61  S. 
W.  048;  Trust  Co.  v.  Garbutt,  6  Utah,  342. 
23  Pac.  758 ;  Clark  &  Skyles  on  Agency,  §  50. 
To  whittle  out  the  requirement  that  the  au- 
thority of  the  agent  shall  be  in  writing  would 
operate  to  nullify  the  recent  amendment, 
and  to  defeat  one  of  the  main  objects  of  the 
statute. 

Neither  the  pleadings  nor  the  evidence  in 
the  case  disclosed  a  valid  contract  for  the 
sale  of  the  property  in  question;  and  hence 
the  judgment  of  the  district  court  will  be  re- 
versed. 


(77Knn.  77<i 
STATE   ex  rel.    BURTON,   County   Atty.,   v. 

CITY  OF  PARSONS  et  al. 
(Supreme  Court  of  Kansas,     .\pril  11,   1908.) 

1.  Affidavits  —  Pleading  —  Vebified  Peti- 
tion—TTse  AS  Affidavit. 

When  a  verified  petition  is  used  as  an  af- 
fidavit, its  allegations  must  be  construed  as 
those  of  an  affidavit,  and  must  be  such  state- 
ments of  fact  as  would  be  proper  in  the  oral 
testimony  of  a  witness.  Allegations  which  are 
simply  conclusions  of  law,  whether  sufficient  or 
not  as  matter  of  pleading,  are  incompetent  as 
testimony. 

2.  Injunction— Temporakt  Injunction. 

A  temporary  injunction  is  not  a  matter  of 
strict  right,  its  issue  resting  with  the  sound 
discretion  of  the  judge  or  court,  and  before  one 
is  issued  there  should  be  such  a  full  showing  of 
all  the  facts  that  the  judge  may  act  with  a 
thorough  understanding  of  the  entire  case. 

[EM.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  27,  Injunction,  J  304.] 

Error  from  District  Court,  Labette  County; 
Thos.  J.  Flannelly,  Judge. 

Action  by  the  state,  on  the  relation  of  E. 
Ij.  Burton,  county  attorney,  against  the  city 
of  Parsons  and  another.  Judgment  for  de- 
fendants, and  plaintiet  brings  error.    AiSrmed. 

C.  E.  Pile  and  E.  L.  Burton  (W.  B.  Glass 
and  Jas.  A.  Plotner,  of  counsel),  for  plaintiff 
in  error.  J.  W.  Gleed  and  J.  It.  Hunt,  for  de- 
fendants in  error. 

PER  CURIAM.  The  county  attorney  of 
Labette  county  brought  this  action  in  the 
name  of  the  state  to  enjoin  perpetually  the  de- 
fendant telephone  company  from  constructing 
a  telephone  system  in  the  city  of  Parsons  un- 
der a  franchise  which  bad  been  granted  by  the 
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city  for  tbat  purpose.  A  restraining  order  was 
granted  by  the  probate  judge;  the  district 
judge  being  absent  from  the  county.  After- 
wards, on  motion,  the  restraining  order  was 
dissolved,  and  an  application  for  a  temporary 
injunction  refused  by  the  district  court.  From 
this  action  of  the  court,  the  case  has  been 
brought  here  by  proceedings  in  error. 

The  motion  to  dissolve  reads:  "ComeB  now 
said  defendant,  and  moves  the  court  to  dis- 
solve and  set  aside  the  restraining  order  here- 
tofore granted  herein,  for  the  reason  that  the 
petition  does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action,  nor  facts  sufficient 
to  entitle  plaintiff  to  the  relief  therein  pray- 
ed, or  to  any  relief,  and  shows  no  right  in 
said  plaintiff  to  maintain  this  suit."  The  de- 
cision of  the  court  reads:  "Now,  on  this  8th 
day  of  December,  1906,  court  being  in  regular 
eesslon,  this  cause  came  regularly  on  for  dis- 
position and  final  order  upon  the  motion  of 
the  defendant,  the  Missouri  &  Kansas  Tele- 
phone Company,  to  dissolve  and  set  aside  the 
restraining  order  heretofore  on  the  29th  day 
of  October,  1906,  by  the  probate  judge  of  La- 
bette county,  Kan.,  granted  herein.  And  the 
court,  having  heretofore,  to  wit,  on  the  7th 
day  of  November,  1906,  at  chambers  In  the 
city  of  Independence,  Montgomery  county, 
Kan.,  heard  the  argument  of  counsel  upon 
said  motion,  and  being  fully  advised  in  the 
premises,  finds  that  the  plaintiff  is  not  en- 
titled to  equitable  relief  or  any  relief  by  In- 
junction, and  that  such  restraining  order 
should  and  ought  to  be  dissolved  and  set 
aside.  It  Is  therefore  by  the  court  ordered 
that  the  restraining  order  heretofore  granted 
herein  as  before  set  forth  be  and  a  temporary 
injunction  Is  refused,  the  same  is  hereby  dis- 
solved, set  aside,  and  held  for  naught,  to 
which  order  and  ruling  of  the  court  In  dis- 
solving, setting  aside,  and  holding  for  naught 
said  restraining  order,  and  refusing  said 
temporai-y  Injunction,  plaintifC  at  the  time 
duly  excepted  and  excepts."  It  is  not  clear 
whether  this  proceeding  Involved  the  suf- 
ficiency of  the  pleading  merely  or  also  Includ- 
ed the  denial  of  a  temporary  injunction  for 
want  of  a  satisfactory  showing  of  facts  there- 
for. In  view  of  the  record,  however,  we  con- 
clude that  both  these  questions  were  consid- 
ered. 

Under  the  liberal  rules  followed  in  such 
cases,  the  petition  as  against  a  general  de- 
murrer was  probably  sufficient.  There  are 
some  conclusions  of  fact  contained  in  its  al- 
legations which  are  perhaps  suflielently 
broad,  wlien  considered  in  connection  with 
the  Inference  which  may  be  drawn  there- 
from, to  constitute  a  cause  of  action.  Long 
V.  Thompson,  73  Kan.  70,  84  Pac.  .5r)2 ;  Bower- 
sox  V.  Hall  &  Co.,  73  Kan.  99,  84  I'ac.  557; 

State  V.  Addison,  7C  Kan.  ,  92  Pac.  581. 

The  petition  was  verified  and  usotl  as  an  affi- 
davit in  support  of  its  averments  as  a  plead- 
ing, and,  when  coii.<!ldered  as  an  affidavit,  an 
entirely  different  rule  applies.  Olmstead  v. 
Koester,  14  Kan.  403.    In  that  case  Justice 


Brewer  said:  "When  a  verified  petition  ia 
used  as  an  affidavit,  its  allegations  must  l>e 
construed  as  those  of  an  affidavit,  and  must 
be  such  statements  of  fact  as  would  be  prop- 
er In  the  oral  testimony  of  a  witness.  Allega- 
tions which  are  simply  conclusions  of  law, 
whether  sufficient  or  not  as  matter  of  plead- 
ing, are  incomi)etent  as  testimony."  "A  tem- 
porary injunction  is  not  a  matter  of  strict 
right:  Its  Issue  rests  with  the  sound  discre- 
tion of  the  judge  or  court,  and  before  one  is 
Issued  there  should  be  such  a  full  showing  of 
all  the  facts  that  the  judge  may  act  with  a 
thorough  understanding  of  the  entire  case." 
This  verified  petition  was  the  only  evidence 
presented  in  support  of  this  application.  In 
view  of  the  weakness  of  the  affidavit  as  evi- 
dence, and  the  large  discretion  lodged  with 
the  court  In  such  cases,  we  are  unable  to  say 
that  the  court  erred  in  refusing  to  allow  the 
temjKirary  injunction. 

The  judgment  of  the  district  court  is  there- 
fore affirmed. 


(77  Kan.  540) 
STATE  ex  rel.   COLEMAN',  Atty.  Gen.,   v. 
FEY  et  ai. 
(Supreme  Court  of  Kansas.     April   11,   1908.) 

1.  Counties  —  Contbacts  —  Collection  or 
Taxes. 

A  contract  by  which  a  board  of  coiinty 
commissionprs  undertakes  to  employ  a  private 
person  or  firm  to  render  services  in  aid  of  the 
collection  of  taxes,  which  services  the  statute 
makes  it  the  duty  of  certain  township  and  coun- 
ty officers  to  render,  is  ultra  vires,  against  public 
policy,  and  void. 

2.  Same— Compensation. 

A  j)erson  who  has  entered  into  such  a  con- 
tract with  a  board  of  county  commissioners,  and 
has,  in  part,  rendered  tlie  specified  services,  is 
presumed  to  know  the  illegality  of  the  contract, 
and  that  his  performance  of  the  services  is 
against  public  policy.  He  cannot  recover  there- 
for on  a  quantum  meruit. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig: 
vol.  13,  Counties,  §  197.] 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Dickinson 
County;   O.  L.  Moore,  Judye. 

Action  by  the  state,  on  the  relation  of  C. 
C.  Coleman,  Attorney  General,  against  B. 
I).  Fry  and  others.  Judgment  for  defend- 
ants, and  the  state  brings  error.  Reversed 
and  remanded. 

M.  W.  Molr,  in  the  name  of  M.  W.  Moir 
&  Co.,  presented  to  the  board  of  county  com- 
inlssioners  of  Dickinson  county,  Kan.,  a  writ- 
ten proposition  as  follows:  "Gentlemen:  We 
Itropose  to  assist  the  proper  officers  of  your 
county  to  discover  taxable  property  subject  to 
taxation  in  your  county  that  has  not  been  list- 
ed and  assessed  as  required  by  law.  For  our 
services  therefor  we  will  charge  your  county  a 
sum  of  money  equal  to  twenty-five  (25)  per 
cent,  of  the  taxes  paid  into  the  county  treas- 
ury of  your  county  by  reason  of  said  discov- 
ery. We  agree  to  commence  said  investiga- 
tion within  ninety  (90)  days  from  the  date  of 
our  employment  and  to  continue  said  luvesti- 
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gatlons  with  due  diligence  until  the  eame  Is 
completed;  commissions  to  be  paid  to  us  aa 
fast  as  taxes  are  collected  on  omitted  proper- 
ty disclosed  by  reason  of  said  Investigation. 
We  ask  that  the  county  authorities  use  due 
diligence  In  the  assessment  and  collection  of 
any  tax  found  to  be  due  as  found  by  this 
Investigation.  We  also  agree  to  file  a  bond 
acceptable  to  the  county,  In  the  sum  of  one 
thousand  dollars,  conditioned  that  we  will 
faithfully  and  honestly  discharge  the  duties 
of  our  employment.  Respectfully  submitted, 
M.  W.  Molr  &  Co.,  per  M.  W.  Molr."  On 
the  same  day  the.  board  of  county  com- 
missioners, all  being  present  and  In  session, 
formally  accepted  the  proposition,  and  caused 
the  contract  to  be  entered  at  length  upon  the 
Journal  of  their  board  and  all  of  the  com- 
missioners signed  the  Journal  entry.  Molr 
soon  thereafter  entered  upon  the  execution 
of  the  contract  and  the  proper  county  offi- 
cers, through  his  assistance,  collected  about 
four  thousand  dollars  additional  taxes.  The 
board  of  county  conunlssloners  had  allowed  a 
bill  for  the  services  of  Molr  under  this  con- 
tract when  this  action  to  enjoin  the  Iward  of 
county  commissioners  from  executing  the  con- 
tract was  commenced  In  the  name  of  the 
state  on  the  relation  of  the  Attorney  Gener- 
aL  The  issues  were  made  up  and  tried  be- 
fore the  court  without  a  Jury,  and  resulted 
In  a  Judgment  In  favor  of  the  defendants 
denying  the  Injunction.  The  state  as  plaln- 
tltr  In  error  brings  the  case  here. 

F.  S.  Jackson  (G.  W.  Hurd,  of  counsel), 
for  plaintiff  In  error.  C.  C.  Towner,  M.  A. 
Gorrlll,  and  F.  D.  Parent,  for  defendant  In 
error. 

SMITH,  J.  (after  stating  the  facts  as 
above).  Numerous  errors  are  assigned,  prin- 
cipally trial  errors,  but  two  questions  of  law 
will  determine  the  case,  viz.:  (1)  Was  the 
contract  a  valid  contract?  <2)  If  not,  was 
Molr  entitled  to  recover  upon  a  quantum 
meruit  the  value  of  the  services  he  had  ren- 
dered in  view  of  the  benefits  the  county  had 
received?  We  will  discuss  these  questions 
In  order. 

It  must  be  conceded  at  the  outset  that  the 
board  of  county  commissioners  are  In  a 
sense  the  general  business  agents  of  the  coun- 
ty, and  as  such  have  charge  of  Its  financial 
affairs  and  business  as  to  such  matters  as 
are  not  expressly  or  by  necessary  implica- 
tion delegated  by  law  to  other  officers  of  the 
county  or  are  reserved  to  the  people.  See 
section  1621,  Gen.  St  1901.  Also  StafTord 
County  V.  State,  40  Kan.  21,  18  Pac.  889. 
It  must  also  be  conceded  that  If  the  county 
has  the  power  to  make  the  contract  In  ques- 
tion the  board  of  county  commissioners  was 
the  only  agency  through  which  the  power 
could  be  exercised.  The  general  powers 
conferred  upon  counties  and  county  commls- 
Bionera  by  our  statute  are  set  forth  In  sec- 
tions 1003  and  1621,  Gen.  St.  1001.  If  the 
power  here  contended  for  Is  embraced  there- 


in the  contract  Is  valid,  otherwise.  It  Is  not. 
The  two  sections  must  be  construed  to- 
gether. The  fifth  clause  of  section  1621  is 
restrictive  of  the  powers  conferred  upon 
the  county  board.  Brown  v.  State,  73  Kan. 
69,  84  Pac.  549.  It  reads:  "Fifth,  to  rep- 
resent the  county  and  have  the  care  of  the 
county  property  and  the  management  of  the 
business  and  concerns  of  the  county,  in  all 
cases  where  no  other  provision  Is  made  by 
law."  The  statute  has  prescribed  a  com- 
plete and  entire  system  of  listing,  valuation, 
and  taxing  of  all  real  and  personal  proper- 
ty, and  has  also  prescribed  a  procedure  for 
discovering  and  listing  property  for  taxa- 
tion which  has  escaped  the  surveillance  of 
the  assessors  and  has  assigned  the  several 
steps  in  the  system  and  procedure  to  des- 
ignated officers  of  the  townships  and  coun- 
ties of  the  state.  It  has  Imposed  upon  cer- 
tain offleers  the  very  duties  which,  by  the 
contract  in  question,  the  county  commission- 
ers undertook  to  employ  Molr  to  perform. 
Articles  11  and  12,  c.  107,  Gen.  St.  1901. 
It  was  beyond  the  power  of  the  board  of 
county  commissioners  to  employ  any  other 
agency  to  perform  these  duties  which  had  been 
Imposed  upon  county  officers,  and  the  con- 
tract is  therefore  ultra  vires  and  void. 
Brown  v.  State,  supra ;  Pwneroy  Ooal  Co. 
V.  Emlen,  44  Kan.  117,  24  Pac.  340 :  Waters 
V.  Trovlllo,  47  Kan.  197,  27  Pac.  822.  See, 
also.  Chase  v.  Commissioners  of  Boulder 
Countj-,  37  Colo.  268.  86  Pac.  1011;  Stevens 
v.  Henry  County,  218  111.  468,  75  N.  B. 
1024,  4  L.  R.  A.  (N.  S.)  339;  Grannls  v. 
Board  of  Commissioners  of  Blue  Earth 
County,  81  Minn.  .55.  83  N.  W.  495;  Storey 
V.  Murphy,  9  N.  D.  11.5,  81  N.  W.  28 ;  House 
V.  lios  Angeles  County,  104  Cal.  73,  37  P$e. 
796;  Platte  County  v.  Gerrard,  12  Neb.  244* 
11  N.  W.  298. 

The  contract  In  this  case  grew  out  of  an 
attempt  to  solve  a  problem  in  civil  govern- 
ment which  has  vexed  the  ages  since  the 
dawn  of  history.  The  calling  of  the  pub- 
lican who  sat  at  the  receipt  of  customs  fur- 
nished Hebrew  literature  with  the  most  bat- 
ed name  it  recorded.  The  question  how  to 
collect  the  necessary  revenues  to  maintain 
the  government  was  as  distracting  In  the 
economy  of  Greece  and  Rome  as  It  Is  In 
modem  nations.  In  the  Middle  Ages  the 
question  was  attempted  to  be  met  by  repris- 
als in  war  or  by  arbitrary  assessments  upon 
wealthy  subjects.  Later  the  greater  govern- 
ments exploited  their  colonies  and  this  was 
a  deciding  factor  In  the  rebellion  of  the 
American  colonies  against  Great  Britain. 
The  difficulties  present  led  the  founders  of 
our  government  to  the  evasion  of  indirect 
taxation,  without  which,  possibly,  the  union 
of  the  states  had  long  since  been  dissolved. 
Even  this  evasion  has  evidently  not  eliminat- 
ed all  the  difficulties  as  It  has  furnished  the 
dominant  questions  In  politics  for  two  gen- 
erations, ruder  all  governnieuts  and  in  all 
times  one  of  the  greatest  strifes  has  arisen 
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from  attempts  to  shift  the  burden  of  taxa- 
tion upon  other  shoulders.  Men  have  sent 
their  sons  Into  battle  or  recklessly  given 
their  own  lives  to  preserve  their  govern- 
ments for  the  maintenance  of  which  they 
had  denied  the  payment  of  a  small  portion 
of  their  accumulated  wealth.  Our  state  has 
had  equitable  tax  laws  from  Its  first  organ- 
ization which.  If  obeyed,  would  have  fairly 
equalized  the  necessary  burdens  but,  as  ad- 
ministered, they  have  resulted  In  great  In- 
justice and  dissatisfaction.  Even  the  benefi- 
cent exemption  from  taxation  of  $200  worth 
of  property  to  the  family  has  been  abused. 
Assessing  officers,  sworn  to  perform  their 
duties  impartially  have  felt  compelled  to 
depart  from  the  plain  provisions  of  the  law 
to  avoid  Injustice  to  their  resjjectlve  town- 
ships. Men  gcucrally  honorable  and  account- 
ed good  citizens  have.  In  listing  their  proper- 
ty, done  so  In  accordance  with  the  general 
custom,  and  not  at  its  true  value.  Indeed, 
so  general  has  been  the  evasion  of  the  law 
that  the  citizen  has  been  compelled  to  choose 
between  following  the  custom  and  suffering 
a  wrong.  Taxing  ofBcers  have  hold  con- 
ventions to  agree  upon  a  basis  of  assessment 
other  than  that  provided  by  law.  On  the 
other  hand  the  tax  ferret,  coming  upon  the 
scene  with  a  contract  for  fat  commissions, 
acquaints  himself  with  the  evasions  that 
have  occurred  In  past  years,  and  by  threats 
of  public  exposure  and  even  criminal  pros- 
ecution. In  short  by  all  the  methods  known 
to  the  blackmailer,  forc*s  from  the  citizen  a 
statement  of  proper tj-  to  be  taxed  and  even 
a  payment  of  money  for  past  delinquencies 
far  beyond  the  requirements  of  the  law. 
The  situation  has  been  such  that  it  is  not 
a  wonder  that  boards  of  county  commission- 
ers should  embrace  almost  any  plan  that 
promised  a  reasonably  fair  collection  of  nec- 
essary public  revenues  In  proportion  to  the 
amount  of  property  really  owned  by  the 
citizens  of  their  respective  counties.  Prob- 
ably no  board  of  county  commissioners  which 
ever  made  a  contract  such  as  is  In  Involved 
In  this  action  anticipated  the  methods  that 
would  be  employed  under  it.  They  probably 
had  not  studied  the  Iniquities  which  have 
at  all  times  grown  up  under  every  system 
that  has  been  In  vogue  of  farming  out  the 
collection  of  the  public  revenues.  The  ex- 
Iterlences  of  the  iwst,  however,  have  been 
such  that  it  is  Impossible  to  contemplate 
any  civilized  community,  with  a  knowledge 
of  Its  history,  again  reviving  the  odious  prac- 
tice. The  contract  is  not  only  void  for  want 
of  authority,  but  as  being  against  public 
policy. 

The  question  whether  the  defendant  In 
error  is  entitled  to  recover  In  quantum  mer- 
uit Is  If  a  contract,  which  the  county  com- 
missioners had  no  power  to  make,  should 
Ix'  implied.  Such  a  contract  will  not  be  Im- 
pliitl.  esiK'cially  In  payment  for  services 
which  were,  as  in  this  case.  Illegal  in  them- 
selves.    There  are  cases  in  which  counties 


and  municipalities  are,  upon  the  avoiding 
of  a  contract,  held  under  obligations  to  put 
the  opiK)sIte  party  In  statu  quo  or,  if  this 
cannot  be  done,  to  pay  a  reasonable  price 
for  the  benefits  actually  received;  but  those 
cases  are  easily  distinguishable  from  this. 
Here  the  services  performed  were  illegal 
and  against  public  policy  as  was  the  con- 
tract, and  Molr  will  t>e  presumed  to  have 
made  the  contract  and  to  have  begun  per- 
formance with  full  knowledge  thereof.  The 
law  will  afford  him  no  relief. 

There  is  no  dispute  as  to  the  contract  up- 
on which  this  action  is  based  or  as  to  tlie 
services  rendered  thereunder.  Hence  the 
conclusion  at  which  we  have  arrived  term- 
inates the  action. 

The  judgment  of  the  court  i)elow  is  re- 
versed, and  the  case  Is  remanded,  with  instruc- 
tions to  grant  a  permanent  injunction  in 
favor  of  the  plaintlfC  below  as  prayed  (or. 


f77  Kan.  861) 
MAKINS  ▼.  FRY  et  al. 
(Supreme  Court  of  Kansas.     April  11,  1908.) 

Error  from  District  Court,  Dickinson  Coun- 
ty;  O.  L.  Moore,  Judge. 

Action  by  Edward  Maklns  agaiast  B.  D. 
Fry  and  others,  as  the  board  of  county  com- 
missioners of  the  county  of  Dickinson.  Judg- 
ment for  defendants,  and  plaintiff  brings 
error.     Reversed. 

Hurd  &  Hurd,  for  plaintiff  in  error.  C.  C. 
Towner,  M.  A.  Gorril,  and  F.  D.  Parent,  for 
defendants  In  error. 

PER  CURIAM.  The  questions  Involved  in 
this  case  are  the  same  as  those  in  State  v. 
Board  of  County  Commissioners,  No.  15,207 
(Just  decided)  95  Pac.  392,  except  as  to  the 
right  of  Makins  to  maintain  the  action.  Un- 
der the  authority  of  State  v.  Board  of  County 
Commissioners,  supra,  as  to  the  Illegality  of 
the  contract,  and  of  Water,  Light  &  Gas  Co. 
V.  Hutchinson  Interurban  Ry.  Co.,  74  Kan. 
661,  87  Pac.  883,  Bunker  v.  City  of  Hutchin- 
son, 74  Kan.  6.51,  87  Pac.  884,  and  chapter 
334,  p.  550,  Laws  1905,  as  to  the  right  of 
Maklns  to  maintain  the  action,  hdd,  that  the 
petition  states  a  cause  of  action,  and  the 
ruling  of  the  court  sustaining  the  demnrrer 
thereto  Is  reversed,  and  the  case  is  remanded, 
with  Instructions  to  overrule  the  demurrer 
and  to  proceed. 


(77 Kan.  Ml) 
KANSAS  CITY  ELEVATED  RY.  CO.  v. 
GROFF. 

(Supreme  Court  of  Kansas.     April  11,   1908.) 

Carriers  —  In-turies  to  Pa.ssenge»  —  Ques- 
tion FOR  Jury. 

Evidence  tending  to  establish  the  following 
facts  hfld  sufficiput  for  presentation  to  a  jury 
to  determine  whether  the  injur.v  referred  to  was 
oconsion<>d  by  the  neelifjence  of  the  defendant, 
an  electric  lailwa.v  company:  The  plaintiff  wan 
waiting  for  a  car  in  a  place  commonly  used  for 
that  purposu.    A:i  the  car  approached,  the  trol- 
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ley  left  the  wire,  and  flew  np,  striking  and 
breaking  the  ^rlobe  of  an  electric  light,  pieces 
ofwhicn  fell  upon  plaintiffs  wrist,  causing  the 
injury  complained  of.  The  rope  by  whicb  the 
trolley  pole  was  controlled  was  not  fastened  to 
the  car,  as  the  rules  of  the  company  required, 
but  was  hanging  loose.  The  trolley  had  pre- 
viously left  the  wire  at  the  same  place,  and  the 
globe  of  the  same  lamp  bad  at  least  twice  be- 
fore been  broken  by  a  trolley,  but  perhaps  not 
in  the  same  manner. 
(Syllabus  by  the  Court.) 

Error  from  Conrt  of  Common  Pleas,  Wyan- 
dotte County ;   William  G.  Holt,  Judge. 

Action  by  Nona  Oroft  against  the  Kansas 
City  Elevated  Railway  Company.  Judgment 
for  plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

Miller,  Bnchan  &  Miller,  for  plaintiff  in  er- 
ror. J.  W.  Jenkins  and  W.  L.  Wood,  for  de- 
fendant In  error. 

MASON,  J.  Nona  Groff  recovered  a  Judg- 
ment against  the  Kansas  City  Elevated  Kail- 
way  Company  on  account  of  personal  Injuries 
claimed  by  her  to  have  been  occasioned  by 
its  negligence.  The  defendant  prosecutes  er- 
ror. 

The  case  turns  upon  the  question  whether 
there  was  any  evidence  to  support  the  ver- 
dict. Testimony  was  given  tending  to  estab- 
lish these  facts:  The  defendant's  road  is 
(operated  by  electricity  by  means  of  an  over- 
head wire.  The  plaintiff  was  standing  by 
the  side  of  the  track,  waiting  for  a  car  at 
a  place  ordinarily  used  for  that  purpose.  As 
the  car  she  Intended  to  take  reached  the 
spot,  the  trolley  left  the  wire,  and  the  pole 
flew  up,  striking  and  breaking  the  globe  of 
an  electric  light.  The  broken  pieces  of  glass 
fell  and  cut  the  plaintiff's  wrist,  causing  the 
Injury  for  which  she  asked  damages.  The 
light  was  about  3  feet  above  and  7»4  feet  to 
one  side  of  the  wire.  The  rope  by  which  the 
trolley  pole  was  controlled  was  not  fastened 
to  the  car,  as  the  rules  of  the  company  re- 
quired, but  was  hanging  loose.  The  car  at 
the  time  of  the  accident  had  just  been  switch- 
ed from  one  to  the  other  of  two  parallel 
tracks,  the  trolley,  of  course,  passing  from 
one  main  wire  to  the  other  by  a  wire  con- 
necting them,  and  overtianglng  the  cross-over 
track.  Trolleys  had  previously  jumped  the 
wire  at  this  point,  and  witnesses  who  testi- 
fied to  this  also  said  that  the  globe  of  the  same 
light  had  previously  been  broken  by  the  trol- 
ley pole  more  than  once.  There  was  also 
evidence  that  a  few  years  before  the  globe 
had  been  broken  at  a  time  when  it  was  sus- 
pended only  a  foot  and  a  half  above  the  wire 
by  a  careless  handling  of  the  pole  while  the 
trolley  was  being  turned  to  reverse  the  direc- 
tion of  the  car,  but  it  was  not  affirmatively 
shown  that  this  testimony  referred  to  the 
same  incidents. 

In  Nelson  v.  Union  Railroad  Co.,  26  R.  I. 
251,  58  Atl.  780,  the  plaintiff  brought  an  ac- 
tion against  an  electric  railway  company 
upon  a  very  similar  state  of  facts.  At  the 
conclusion  of  the  plaintiff's  evidence,  the  trial 


court  granted  a  nonsuit.  On  review,  the 
plaintiff  assigned  as  error  the  granting  of 
the  nonsuit  and  the  rejection  of  evidence 
that  electric  light  globes  had  previously  been 
broken  in  the  same  manner  at  the  same  place 
and  at  other  places.  Both  assiguments  were 
held  to  be  well  taken,  although  only  the  sec- 
ond was  discussed  in  the  opinion.  The  case 
Is  therefore  an  authority  for  the  affirmance 
of  the  judgment  here  involved.  Moreover, 
In  an  action  brought  against  the  electric 
light  company  for  the  same  Injury,  the  Su- 
preme Court  said:  "Even  conceding  that  the 
slipping  of  the  trolley  pole  from  the  wire 
was  a  pure  accident,  as  argued,  yet  It  cer- 
tainly cannot  be  said,  as  a  matter  of  law. 
at  any  rate,  that  it  was  an  accident  for  which 
no  person  was  responsible;  for  the  trolley 
pole  was  «  mechanical  appliance  connected 
with  the  running  of  an  electric  car  which  was 
being  operated  by  the  Union  Railroad  Com- 
pany, an  undoubtedly  responsible  person.  If 
this  trolley  pole  had  not  slipped  from  the 
wire,  the  accident  would  not  have  happened. 
And  as  it  was  prima  fade  negligence  on  the 
part  of  the  street  railway  company  in  not 
keeping  It  on  the  wire,  where  it  belonged, 
or,  at  any  rate,  in  not  preventing  It  from 
coming  In  contact  with  said  electric  light 
globe,  such  negligence,  being  the  Independent 
act  of  a  responsible  person,  and  intervening 
between  the  negligence  of  the  defendant  (If 
it  was  negligent  in  the  premises)  and  the 
happening  of  the  accident,  broke  the  causal 
connection  between  the  two,  and  hence  be- 
came and  was  the  proximate  cause  of  the  ac- 
cident." The  facts  testified  to  do  not  nec- 
essarily establish  a  liability  against  the  rail- 
road company,  but  with  the  Inferences  which 
may  reasonably  be  drawn  from  them  they 
make  a  fair  case  for  presentation  to  a  jury  to 
determine  the  question  whether  any  negli- 
gence of  the  defendant  was  the  proximate 
cause  of  the  injury  to  the  plaintiff.  The  evi- 
dence on  the  subject  Is  vague,  but  it  seems 
sufficient  to  Justify  the  belief  that  the  globe 
of  the  same  light  had  previously  been  brok- 
en in  the  same  manner.  That  at  the  time 
of  such  earlier  breakage  the  light  was  a 
little  nearer  the  wire  cannot  be  very  im- 
portant, for  the  trolley  pole,  when  swinging 
free,  could  as  readily  reach  it  In  one  position 
as  in  the  other.  The  trolley  was  abundantly 
shown  to  have  repeatedly  left  the  wire  at 
this  place,  and,  if  unrestrained.  It  was  mani- 
festly likely  to  break  any  globe  within  the 
length  of  the  pole;  the  probability  of  such 
occurrence  depending  somewhat  upon  the  dis- 
tance of  the  light  from  the  wire  laterally. 
True  this  distance  in  the  present  case  was 
considerable — 7%  feet.  But  even  this  dis- 
tance cannot  be  said  as  a  matter  of  law  to 
be  so  great  as  to  excuse  the  railroad  com- 
pany from  anticipating  that  a  loose  trolley 
pole  might  reach  the  light.  Certainly,  If  the 
lamp  had  been  but  a  foot  or  two  to  one  side 
of  the  wire,  the  fact  would  not  have  had  this 
effect,   and  Just  what  position  could  be  re- 
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gardeil  as  Insuring  safety  was  a  matter  for 
the  jurj'  to  determine.  If  the  aecldent  was 
one  that  could  reasonably  have  been  antici- 
pated, the  Jury  were  warranted  In  finding 
that  the  defendant  was  negligent  In  not  tak- 
ing effective  measures  to  prevent  it,  either 
by  causing  the  rope  to  he  tied  to  the  car  or 
In  some  other  manner. 

In  defense,  tlie  company  produced  a  wit- 
ness who  testified  that  the  Injury  was  the 
fault  of  a  prospective  passenger  who  attempt- 
ed to  climb  upon  the  car  before  the  gates 
were  opened,  and,  losing  his  balance,  grasp- 
ed the  rope,  thus  pulling  the  trolley  off  the 
wire  and  causing  it  to  swing  to  one  side  and 
strike  the  lamp.  The  argument  is  made 
that,  as  this  evidence  was  uncontradicted, 
the  jury  were  bound  to  credit  It,  and  that  It 
was  therefore  fatal  to  the  plaintiff's  recov- 
ery. The  jury,  however,  were  the  judges  of 
the  credibility  of  the  witness;  and,  even  If 
their  verdict  was  necessarily  inconsistent 
with  his  testimony,  this  court  cannot  on  that 
account  set  It  aside.  Harrod  v.  Latham  Merc. 
Co.  (Kan.)  95  Pac.  11  (decided  March  7,  1908). 

The  judgment  is  affirmed. 


(77  Kan.  ew) 

BICHEL  et  ux.  v.  OLIVEB. 

(Supreme  Court  of  Kansas.     April  11,  1908.) 

1.  Specific   Pebfobmance— Enfoecement  of 
Contract. 

Where  a  man  and  his  wife,  who  have  no 
children,  orally  afrree  that  in  consideration  of  a 
young  girl  liecoming  a  member  of  their  family 
and  giving  to  them  love,  ol)edience,  and  service 
they  would  rear  and  treat  her  as  their  own  child, 
and  at  their  death  leave  her  all  of  their  property, 
and  there  is  full  and  faithful  perfonnance  of 
the  agreement  by  the  girl,  such  agreement  will 
be  enforced  bj  a  court  of  equity,  providing 
there  are  no  circumstances  or  conditions  which 
would  render  enforcement  inequitable. 

[Ed.  Note. — For  cages  in  point,  see  Cent.  Dig. 
vol.  44,  Specific  Performance,  §  113.] 

2.  Same— Obal  Aobeement. 

Before  an  oral  agreement  will  operate  as  a 
transfer  of  land  it  must  appear  that  it  is  cer- 
tain and  definite  in  subject-matter  and  purpose, 
and  has  been  proven  by  clear  and  saticfactory 
proof,  but  it  is  not  essential  that  it  be  establish- 
ed by  direct  evidence. 

3.  Same— Evidence. 

If  the  facts  and  circumstances  brought  out 
in  the  evidence,  including  the  acts  of  the  par- 
ties, are  such  as  to  raise  a  convincing  implica- 
tion that  the  contract  was  actually  made  and  to 
satisfy  the  court  of  its  terms  and  performance, 
and  that  there  would  be  no  inequity  in  its  en- 
forcement, it  is  sufficient. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  44,  Specific  Performance,  §f  387,  380,  390.] 

4.  Pleading— Petition— Demubbeb. 

The  fact  that  more  than  one  ground  of  re- 
covery may  have  been  pleaded  in  the  petition. 
or  that  the  grounds  set  up  for  recovery  may 
not  be  entirely  consistent  with  each  other,  af- 
fords no  reason  for  sustaining  a  demurrer  which 
challenges  only  the  sufficiency  of  the  facts  al- 
leged. 
(Syllabus  by  the  Court.) 

Error    from    District    Court,    Washington 
County;   W.  T.  Dillon,  Judge. 


Action  by  Anna  Oliver  against  Jacob  Blchel 
and  wife.  Judgment  for  plaintiff,  and  defend- 
ants bring  error,    .\ffirmed. 

J.  W.  Bector  and  T.  P.  Boney,  for  plaintiffs 
In  error.  Charles  Smith  and  Fred  Powell, 
for  defendant  In  error. 

JOHNSTON,  C.  J.  This  was  an  action  by 
Anna  Oliver  against  Jacob  Blchel  and  bis 
wife,  also  Jacob  Blchel  as  executor  of  an  es- 
tate, and  the  Citizens'  State  Bank  of  Haddum 
to  set  aside  certain  instruments  purporting  to  - 
affect  the  title  to  a  tract  of  real  estate,  for- 
merly owned  by  Adolpb  Fredericks,  and  to 
quiet  her  title  which  was  based  on  an  oral 
agreement  to  transfer  the  property  to  her  on 
certain  conditions  which  she  alleged  had  been 
substantially  i)erformed.  On  Issues  formed 
between  the  parties  a  trial  was  had,  and  the 
court  In  substance  found  that  for  a  long  time 
before  his  death  Adolpb  Fredericks  was  the 
owner  of  a  quarter  section  of  land  and  occu- 
pied It  as  a  homestead.  His  family  consisted 
of  his  wife,  Herman  Fredericks,  a  brother, 
and  the  plaintiff,  Anna  Oliver,  a  granddaugh- 
ter of  his  wife,  whom  they  had  taken  into  the 
family  when  she  was  only  a  few  years  old, 
but  whom  they  had  never  formally  adopted. 
Ills  w^lfe  died  In  1901,  and  his  brother,  who 
was  an  Invalid  during  the  last  years  of  bis 
life,  died  In  1903,  leaving  only  Adolph  and  the 
plaintiff,  and  when  he  died  In  1904  he  left  no 
wife,  children,  or  known  heirs  to  inherit  bis 
estate.  He  and  his  wife  had  frequently  ex- 
pressed to  their  neighbors  an  intention  to 
leave  all  of  their  property  to  Anna  because 
of  their  love  for  her  and  her  falttifuiness  to 
them,  but  no  contract  to  that  effect  was  made 
with  Anna's  parents  when  she  went  to  live 
with  the  Fredericks.  Some  time  before  Anna 
was  married  she  bad  expressed  an  Intention 
to  leave  the  Fredericks'  home  because  of  a  dis- 
agreement with  Herman  Fredericks,  and  then 
Adolph  and  his  wife  urged  her  to  remain  and 
expressly  agreed  that  If  she  would  do  so  they 
would  give  her  all  of  their  property  at  their 
death.  Anna  married  L.  E.  Oliver  in  1885 
with  the  approval  of  the  Fredericks,  and  lived 
for  a  time  on  the  Fredericks  farm,  and  con- 
tinued to  care  for  the  old  people  as  she  did 
before  her  marriage.  IJater  Anna  and  her 
husband  moved  to  an  adjoining  farm  about 
a  quarter  of  a  mile  away  and  lived  there  un- 
til after  the  death  of  Mrs.  Fredericks  and  un- 
til 1902.  After  her  death  Adolph  and  Herman 
continued  to  live  on  the  farm,  and  in  Septem- 
ber, 1902,  Herman  being  unable  to  leave  his 
bed,  Adolph  renewed  the  agreement  witti 
Anna  and  her  husband  that  If  they  would 
move  upon  the  farm  and  care  for  him  and 
his  brother  Herman  as  long  as  they  lived 
Anna  should  have  all  of  his  property  and 
should  enter  into  i>ossesslon  of  it  at  once. 
They  accepted  his  proix>sltlon,  and  immediate- 
ly took  possession  of  the  farm,  and  have  con- 
tinued in  possession  of  It  ever  since.  During 
the  childhood  of  Anna  the  Fredericks  sent  her 
to  the  public  school  and  bestowed  <m  ber  love 
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and  affection,  and  she  In  turn  was  obedient 
and  kind  to  them,  i)erfonnIng  such  household 
duties  as  are  usually  performed  by  girls  of 
her  years  and  sometimes  working  In  the 
fields.  After  her  marriage  and  while  living 
on  the  farm  she  continued  to  work  and  care 
for  them,  and  after  moving  on  the  adjoining 
farm  she  washed,  ironed,  and  baked  for  the 
family  and  frequently  performed  other  house- 
bold  duties.  After  Anna  and  her  husband 
took  possession  of  the  farm  in  1902  they  cared 
for  both  Adolph  and  Herman,  furnishing  them 
the  necessaries  of  life  until  Herman  died  in 
1003  and  Adolph  left  their  home  in  1904.  In 
April,  1904  and  about  eight  months  before 
Adolph  died,  he  apparently  became  dissatis- 
fied with  their  home  and  went  to  the  house  of 
Jacob  Blchei,  a  brother  of  Anna,  where  he 
remained  until  bis  death.  A  few  days  before 
he  died  and  on  December  7,  1904,  he  executed 
a  deed  to  Jacob  Bichel  for  the  farm  in  con- 
troversy, the  consideration  named  being  $1, 
the  support  of  the  grantor  during  his  lifetime, 
and  a  decent  burial  upon  his  death.  On  De- 
cember 9,  1904,  he  executed  a  will  purporting 
to  give  all  of  his  property,  real  and  personal, 
to  Jacob  Bichel  except  a  horse  which  was 
given  to  others.  He  died  on  December  15, 
1904,  and  the  will  was  at  once  probated,  and 
Jacob  Bichel  was  appointed  as  executor.  On 
January  23,  1905,  Bichel  and  his  wife  execu- 
ted a  mortgage  on  the  farm  to  the  Citizens' 
State  Bank  of  Haddam  to  secure  a  loan  of 
1600  and  at  that  time  Anna  and  her  husband 
were  in  possession  of  the  farm,  a  fact  well- 
known  to  Bichel  and  the  ofiScers  of  the  bank. 
On  these  facts  judgment  was  rendered  In 
favor  of  the  plaintiff  and  against  all  of  the 
defendants. 

An  attack  was  made  on  the  sufficiency  of 
the  petition  by  a  general  demurrer  which  the 
conrt  overruled,  and  it  is  renewed  here  upon 
the  ground  that  the  allegations  as  to  the 
means  employed  by  Jacob  Bichel  to  Induce 
Adolph  Fredericks  to  execute  the  deed  and 
make  the  will  in  his  favor  were  not  such  as  to 
constitute  fraud  or  undue  influence.  In  her 
petition  the  plaintiff  set  up  an  oral  agreement 
between  the  Fredericks  and  herself  under 
which  she  was  to  acquire  the  property,  and 
also  such  performance  of  the  agreement  by 
herself  as  would  take  it  out  of  the  statute  of 
frauds.  These  facts.  If  established  by  proof, 
were  sufficient  to  warrant  a  recovery  by  her 
without  regard  to  whether  or  not  Jacob  Bi- 
chel obtained  the  will  and  deed  from  Fred- 
ericks by  fraudulent  means.  Fraud  and  un- 
due influence  in  procuring  the  execution  of 
these  papers  were  set  forth,  it  is  true,  but  no 
question  was  raised  by  the  defendants  as  to 
the  propriety  of  coupling  her  claim,  based  on 
these  averments,  with  her  claim  setting  up 
the  contract  and  Its  performance.  No  ^ort 
was  made  to  have  any  of  these  allegations 
stricken  out  because  of  Inconsistency  or  upon 
any  other  ground,  nor  was  the  petition  chal- 
lenged In  any  way  except  by  the  general  de- 
murrer for  insufficiency  of  facts.    That  more 


than  one  ground  of  recovery  may  have  been 
pleaded  or  that  the  grounds  set  up  may  not 
have  been  entirely  consistent  did  not  consti- 
tute reasons  for  sustaining  the  demurrer. 

The  principal  considerations  in  the  ease  are, 
first,  was  there  a  contract  to  the  effect  that 
If  plaintiff  would  live  with  the  Fredericks  and 
become  one  of  their  family,  rendering  them 
such  love,  obedience,  and  services  as  are  due 
from  a  child,  they  would  rear  her  as  their 
own  child,  and  at  their  death  give  all  of  their 
property  to  her;  and,  second,  was  the  con- 
tract, although  oral,  of  such  an  equitable 
character  and  so  far  performed  as  to  be  en- 
forceable? The  case  as  developed  by  the  evi- 
dence falls  fairly  within  the  rule  of  Anderson 
V.  Anderson,  7.5  Kan.  117,  88  Pac.  743,  9  L.  R. 
A.  (N.  S.)  229,  wherein  Mr.  Justice  Porter 
fully  states  the  reasons  for  the  rule  and  cites 
many  authorities  sustaining  it.  If,  as  there 
held,  the  contract  Is  sufficiently  certain  and 
definite  In  subject-matter  and  purpose,  and 
has  been  clearly  and  certainly  established  by 
the  evidence,  and  the  facts  are  such  as  to 
take  it  out  of  the  operation  of  the  statute  of 
frauds,  and  there  are  no  circumstances  or  con- 
ditions which  would  make  enforcement  ineq- 
uitable, courts  do  not  hesitate  to  give  effect  to 
a  contract,  although  It  Is  not  in  writing.  An 
oral  agreement  that  operates  as  a  transfer  of 
land  must,  of  course,  be  made  out  by  clear 
and  satisfactory  proof  but  It  is  not  essential 
that  it  be  established  by  direct  evidence.  If 
the  facts  and  circumstances  brought  out  are 
such  as  to  raise  a  convincing  Implication  that 
the  contract  was  made  and  to  satisfy  the 
court  of  its  terms,  and  that  there  would  be  no 
Inequity  in  its  enforcement,  it  Is  enough.  An- 
derson V.  Anderson,  supra ;  Edson  v.  Par- 
sons, 155  N.  Y.  r>55,  50  N.  E.  265.  This  Is  es- 
pecially true  where,  as  here,  the  parol  evi- 
dence is  supplemented  and  supported  by  the 
acts  of  the  parties.  Aside  from  the  frequent 
statements  of  Adolph  Fredericks  and  his  wife 
as  to  the  relations  l)etween  them  and  the  child 
which  they  had  taken  into  the  family  and  of 
their  obligations  to  her  there  was  the  direct 
agreement  with  Anna  herself  at  the  time  she 
had  trouble  with  Herman  Fredericks  which 
made  a  reasonably  clear  and  complete  promise 
that  Anna  should  have  the  land  in  considera- 
tion of  the  filial  duties  of  love,  obedience,  and 
services  which  had  been  and  should  thereafter 
be  rendered  to  the  Fredericks.  The  defend- 
ants insist  that  there  should  be  no  relaxation 
of  the  rule  requiring  contracts  of  this  char- 
acter to  be  in  writing,  nor  an  exception  made 
allowing  the  transfer  of  land  upon  oral  evi- 
dence. It  cannot  be  said,  however,  that  the 
evidence  herein  rests  wholly  in  parol.  The 
acts  of  Anna,  in  performing  her  agreement, 
and  of  Fredericks,  in  partially  carrying  out 
his  agreement  by  putting  her  in  possession  of 
the  land,  throw  considerable  light  on  the  char- 
acter of  the  contract,  and  strongly  support  the 
parol  proof.  Besides,  the  statute  of  frauds. 
Invoked  by  defendants,  should  never  be  al- 
lowed to  accomplish  fraud,  and  according  to 
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the  facts  and  the  findings  of  the  trial  court  a 
failure  to  enforce  this  contract,  after  perform- 
ance by  the  plaintiff,  would  be  a  fraud  upon 
her.  As  to  her  the  contract  was  fully  exe- 
cuted. The  services  were  rendered  and  her 
part  of  the  contract  performed  during  the  life- 
time of  Adolpb  Fredericks.  Her  services  in 
the  family  and  her  care  and  ministrations 
to  the  old  people  were  not  intended  to  be 
measured  by  any  financial  standard,  and,  as 
the  court  found,  there  is  no  measure  by  which 
she  can  be  adequately  compensated  for  the 
things  she  has  done,  nor  would  there  be  any 
estate  from  which  she  could  be  paid,  if  this 
action  should  fail.  It  is  true  there  is  some 
conflict  In  the  evidence,  some  testimony  that 
discredits  that  of  the  plaintiff  and  the  theory 
upon  which  she  recovered,  but  the  testimony 
which  the  court  appears  to  have  believed  and 
which  In  view  of  its  finding  must  be  accepted 
as  true  by  this  court  abuudantly  Justifies  the 
decree  enforcing  the  contract.  There  is  noth- 
ing substantial  in  the  objections  made  to  the 
admission  of  testimony  upon  which  the  find- 
ings are  based. 

Tlie  bank,  which  holds  the  mortgage  given 
by  Jacob  Blchel,  is  in  no  better  position  than 
he  occupies.  At  the  time  the  mortgage  was 
given  the  plaintitt  and  her  husband  were  in 
actual  possession  of  the  land,  a  possession 
which  they  liad  held  for  considerable  time, 
and  which  was  known  to  the  officers  of  the 
bank.  That  open  possession  made  it  neces- 
sary for  the  bank  to  inquire  as  to  the  owner- 
ship of  the  land  and  the  right  of  Blchel  to  ex- 
ecute a  mortgage  upon  it.  An  inquiry  would 
liave  disclosed  that  a  binding  contract  had 
been  made  with  the  plaintiff,  and  that  Blchel 
had  no  interest  in  the  land  nor  any  right  to 
incumber  it. 

The  Judgment  of  the  district  court  will  be 
affirmed. 


(77  Kan.  7M) 

CHUTE  v.  MOESER  et  al. 
(Supreme  Court  of  Kansas.     April   11,   1908.) 

Master  and  Servant  — Work  of  Independ- 
ent Contractor — Neoi.igknce — Care  as  to 
Persons  on  Adjacent  Highway. 

In  an  action  brought  by  one  who,  while 
passing  in  front  of  a  buildinj;,  was  injured  by 
tlie  falling  of  a  cornice  in  the  process  of  construc- 
tion. aKainst  the  owners  of  the  property  to  re- 
cover for  such  injury,  based  upon  two  grounds 
of  necliKence,  namely,  (1)  that  an  improper 
method  of  construction  was  used,  not  bcins:  one 
inherent  in  the  plan :  and  (2)  that  sufficient 
precaution  was  not  taken  to  protect  passersby 
BKainst  possible  injury  during  the  progress  of 
tlie  work — hcM: 

(1)  That  the  defendants  were  relieved  of  Ma- 
bility  upon  the  first  ground  of  ncRlisence  by 
findings  that  the  work  was  beins  done  by  a  con- 
tractor, the  owners  having  nothing  to  do  with 
it.  except  to  see  that  it  was  completed  in  ac- 
cordance with  the  plans,  notwithstanding  it 
also  api)eared  that  the  cornice  was  a  part  of  a 
number  of  improvements  being  made,  including 
the  erection  of  a  new  story,  only  the  brick  and 
stone  work  being  covered  by  this  contract.  That 
the  owners  furnished  nil  tl-e  material  and 
made  juiyments  upon  estimates  from  time  to 
time  at  an  agreed  price  per  cubic  foot. 


(2)  That,  irrespective  of  any  question  regard- 
ing the  relation  of  independent  contractor,  the 
defendants  were  relieved  of  liability  upon  the 
second  ground  of  negligence  by  findings  that  the 
cornice  was  of  the  usual  kind.  That  its  fall 
WHS  occasioned  by  a  workman  accidently  stum- 
bling against  it  while  it  was  green,  and  that  oth- 
erwise it  would  not  have  fallen.  That  a  scaf- 
fold had  been  built  l>elow  the  cornice  to  inter- 
cept the  fall  of  material,  and  thus  protect  per- 
sons using  the  sidewalk,  which  was  sufficient 
to  catch  anything  that  might  naturally  be  ex- 
pected to  fall,  and  made  the  walk  reasonably 
safe  for  passersby.  That  this  was  the  usual 
mode  of  affording  such  protection,  and  that  the 
falling  of  the  cornice  was  not  naturally  to  have 
been  anticipated  as  the  result  of  making  the  im- 
provements. 

[Ed.  Note.— For  cases  in  point,  see  Ont.  Dig. 
vol.  34,  Master  and  Servant,  §{  1242,  1243.] 

(Syllabus  by  the  Ourt) 

Error  from  District  Court,  Shawnee  Coun- 
ty;  A.  W.  Dana,  Judge. 

Action  by  Ralph  F.  Chute,  a  minor,  against 
Charles  P.  Moeser  and  another.  Judgment 
for  defendants,  and  plaintiff  brings  error.  Af- 
firmed. 

W.  S.  McClintock,  Geo.  Overmyer,  and 
Edwin  D.  McKeever,  for  plaintiff  in  error. 
Hazen  &  Gaw,  for  defendants  in  error. 

MASON,  J.  Ralph  F.  Chnte,  while  apou 
the  sidewalk  in  front  of  a  building  owned  by 
C.  P.  and  Wm.  Moeser,  to  which  a  new  story 
was  being  added,  was  injured  by  the  falling 
of  a  portion  of  a  brick  cornice  then  in  the 
process  of  construction.  He  brought  an  ac- 
tion against  the  owners  to  recover  compen- 
sation therefor,  but  was  denied  relief,  and 
now  prosecutes  error.  Two  forms  of  negli- 
gence were  alleged  and  relied  upon  by  the 
plaintiff:  (1)  The  employment  of  an  improp- 
er method  in  the  construction  of  the  cornice, 
in  that  too  few  headers  were  used  to  tie  the 
brick  veneer  to  the  stonework  back  of  it; 
and  (2)  the  failure  to  erect  barriers  to  warn 
pedestrians  against  the  use  of  the  walk  dur- 
ing the  progress  of  the  work. 

Besides  returning  a  general  verdict  against 
the  plaintiff,  the  jury  found  specially,  among 
other  matters,  that  the  defendants,  having 
procured  from  an  architect  plans  and  speci- 
fications for  the  desired  Improvements,  let 
the  contract  for  doing  all  the  bride  and  stMte- 
work  to  one  W.  H.  Keesee,  at  an  agreed  price 
per  cubic  foot,  they  funiishing  all  the  mate- 
rial, but  having  nothing  to  do  with  the  work 
except  to  see  that  it  was  completed  In  ac- 
conlance  with  such  plans  and  specifications, 
having  no  control  over  the  workmen  employ- 
ed, and  paying  the  contractor  upon  estimates 
made  from  time  to  time.  These  findings  es- 
tablished that  Keesee  was  an  Independent 
contractor,  and  thereby  relieved  the  owners 
from  any  llabilty,  so  far,  at  least,  as  related 
to  any  negligence  in  the  manner  of  perform- 
ing the  work.  The  exemption  of  the  owners 
was  no  less  extensive  because  they  let  a  sep- 
arate contract  for  the  brick  and  stonework, 
or  bei-ausp  they  furnished  the  material,  or 
because    they   paid   upon   estimates    as    the 
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work  progressed  according  to  an  agreed  price 
per  cubic  foot  Xone  of  these  considerations 
affects  the  reason  of  the  rule  -which  ordina- 
rily exempts  an  employer  from  responsibility 
for  the  negligence  of  an  Independent  contrac- 
tor. The  Injury  had  no  connection  with  any 
part  of  the  improvements  except  the  con- 
struction of  the  cornice,  and  was  not  occa- 
sioned by  any  defect  In  the  plans  or  material. 
The  method  of  performing  the  work  was  as 
much  out  of  the  control  of  the  defendants  as 
though  they  had  let  to  one  person  for  a  lump 
sum  a  contract  for  making  ail  the  contem- 
plated changes  In  the  building.  The  plaintiff 
contends  that  some  of  the  findings  upon  this 
branch  of  the  case  are  without  support  In 
the  evidence ;  but  an  examination  of  the  rec- 
ord convinces  the  court  that  the  contention  Is 
not  well  founded.  He  also  maintains  that 
some  of  them  are  Inconsistent  with  each  oth- 
er. This  claim  Is  based  upon  the  fact  that  in 
anfswer  to  one  Interrogatory  the  Jury  said, 
in  substance,  that  the  contract  between  the 
Moesers  and  Keesee  did  not  limit  the  control 
of  the  owners  over  the  portion  of  the  build- 
ing being  Improved,  and,  In  answer  to  an- 
other, said  that  the  owners  surrendered  their 
right  to  the  control  of  the  building  "so  far 
as  improvements  were  being  made."  What- 
ever conflict  these  answers  exhibit  Is  merely 
verbal.  In  view  of  the  other  findings.  It  Is 
sufficiently  clear  that  the  Jury  meant  that 
the  owner  retained  control  over  the  building 
Itself,  but  not  over  the  actual  work  of  con- 
struction. 

The  plaintiff  further  contends  that,  even 
conceding  Keesee  to  have  been  an  Independ- 
ent contractor,  that  relation  for  various  rea- 
sons did  not  relieve  the  Moesers  from  the 
duty  of  warning  the  public  against  the  dan- 
ger of  using  the  sidewalk  during  the  build- 
ing of  the  cornice.  It  Is  not  necessary  to 
pass  upon  this  question,  for  the  Jury  further 
found.  In  effect,  that  there  was  no  negligence 
on  the  part  of  any  one  in  this  respect.  They 
found  In  express  terms  that  the  cornice  was 
of  the  usual  kind ;  that  Its  fall  was  occa- 
sioned by  a  workman  accidentally  stumbling 
against  It  before  It  had  had  time  to  dry; 
that  otherwise  It  would  not  have  fallen; 
that  a  scaffold  had  been  built  below  the  cor- 
nice to  Interrupt  the  fall  of  any  brick  or  oth- 
er material,  and  thus  protect  persons  using 
the  sidewalk,  which  was  sufficient  to  catch 
anything  that  might  naturally  be  expected 
to  fair  during  the  progress  of  the  work,  and 
made  the  walk  reasonably  safe  for  passers- 
by;  that  this  was  the  usual  way  of  afford- 
ing such  protection;  and  that  the  falling  of 
the  cornice  was  not  a  thing  naturally  to  have 
been  anticipated  as  the  result  of  making  the 
improvements.  It  cannot  be  said  as  a  mat- 
ter of  law  that  It  was  the  duty  of  the  defend- 
ants to  have  anticipated  the  accident  that 
happened,  or  to  have  taken  any  specific  pre- 
cautions to  guard  against  Its  consequences. 
These  were  matters  for  the  determination  of 
the  Jury.    Their  decision  that  proper  meas- 


ures bad  been  taken  to  protect  passers 
against  any  occurrences  that  could  reason- 
ably have  been  anticipated  was  conclusive 
against  the  liability  of  the  defendants  In 
this  aspect  of  the  matter.  Cleghorn  v. 
Thompson,  62  Kan.  727,  64  Pac  605,  54  L.  K. 
A.  402. 

Portions  of  the  Instructions  are  objected  to 
upon  several  grounds,  but,  as  they  could  not 
have  Influenced  the  action  of  the  Jury  In 
making  the  findings  referred  to,  and  as  these 
findings  compelled  the  Judgment  that  was 
rendered,  it  Is  not  necessary  to  discuss  the 
assignments  of  error  In  this  regard. 

The  Judgment  Is  afllrmed. 


(77  Kan.  7M) 
ROBY  et  al.  v.  SHUNGANUNGA  DRAINAGE 

DIST.  et  al. 
(Supreme  Court  of  Kansas.     April  11,   1908.) 

1.  Drains— FoBMATiON    or    Dkainaoe    Dis- 

TBICTS. 

The  drainage  act  (chapter  215,  p.  306,  Laws 
1905)  authorizes  the  formation  of  districts  to 
include  lands  subject  to  injury  and  damage  from 
overflow,  as  well  as  lands  subject  to  actual  over- 
flow. 

2.  Same. 

The  Legislature  has  power  to  provide  for 
the  organization  of  such  districts,  which  may 
embrace  parts  of  incorporated  cities  with  other 
territory,  for  the  purposes  specified  in  the  act 
(Act  1905,  p.  306,  c.  215). 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  17,  Drains,  |  7.] 

3.  Same— Assessment— Property  Subject. 

Lands  included  within  such  drainage  dis- 
tricts which  are  not,  never  have  been,  and  can 
never  be  subject  to  overflow  may  nevertheless  be 
lawfully  assessed  In  proportion  to  benefits  to 
pay  for  improvements  authorized  by  the  act  if 
they  are  subject  to  injury  and  damage  from  tlie 
overflow  of  other  lands. 

4.  Same— Enjoining  Assessment. 

The  collection  of  such  special  assessments, 
levied  after  notice  and  an  opportunity  given  to 
the  landowner  to  be  heard  thereon,  as  provided 
in  the  act,  should  not  be  enjoined  where  the 
property  so  assessed  may  possibly  be  benefited 
by  the  proposed  improvement,  and  there  is  no 
claim  that  the  board  acted  fraudulently  or  op- 
pressively in  determining  the  facts  and  making 
the  assessment. 

[Ed.  Note. — For  cases  in  point,  see  Ont.  Diit. 
vol.  17,  Drains,  $  102.] 

(Syllabus  by  the  Court) 

Error  from  District  Court,  Shawnee  Coun- 
ty;  A.  W.  Dana,  Judge. 

Action  by  Sara  E.  Roby  and  others  against 
the  Shnnganunga  Drainage  District  and  oth- 
ers. Judgment  for  defendants,  and  plaintiffs 
bring  error.    AflBrmed. 

Waters  &  Waters,  for  plaintiffs  In  error. 
J.  B.  Larimer,  for  defendants  in  error. 

BENSON,  J.  The  plaintiffs  are  owners  of 
several  tracts  of  land  within  the  Shnngan- 
unga drainage  district,  organized  under  the 
provisions  of  the  drainage  law  (chapter  215,  p. 
300,  Laws  1005),  and  seek  to  enjoin  the  collec- 
tion of  special  assessments  upon  their  prop- 
erty made  by  the  district  board  under  that 
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law.  The  plaintiffs  allege  that  the  assesa- 
ments  are  void  because  the  plaintiffs'  lands, 
although  situated  within  the  district,  "are 
not,  never  have  been,  and  can  never  be  sub- 
ject to  overflow,"  and  He  from  20  to  40  feet 
above  flood  overflow,  or  high-water  mark. 
The  regularity  of  the  proceedings  for  the 
organization  of  the  drainage  district  is  not 
questioned,  and  the  only  objections  urged 
against  the  assessments  are  that  the  lands 
of  the  plaintiffs,  not  being  subject  to  over- 
flow, cannot  be  lawfully  assessed  for  such 
Improvements,  and  that  the  drainage  act  Is 
invalid. 

The  act  provides  that  the  petition  for  the 
organization  of  a  drainage  district  shall  de- 
scribe the  territory  to  be  Included,  and  shall 
state  "that  the  lands  and  property  therein 
embraced  are  snbject  to  Injury  and  damage 
from  overflow."  On  the  rehearing,  the  county 
commissioners,  before  organizing  the  district, 
must  find  that  the  statements  of  the  petition 
are  true.  The  drainage  board  is  given  power 
to  determine  what  Improvements  shall  be 
made  to  protect  the  district  from  overflow, 
or  damage  resulting  therefrom,  and  is  author- 
ized to  make  Improvements  that  will  prevent 
the  overflow  of  natural  water  courses,  and 
thereby  protect  all  the  lands  witliin  such 
drainage  district  from  such  Injury,  and  will 
be  conducive  to  the  public  health,  conven- 
ience, or  welfare.  It  provides  that  If,  upon 
the  report  of  the  engineer,  the  board  shall 
determine  that  a  levee  shall  be  constructed, 
or  that  other  work  shall  be  done,  to  protect 
land  in  any  part  of  the  district  from  over- 
flow, and  that  the  cost  thereof  ought  to  be 
paid  by  levying  q>eclal  assessments  on  the 
real  estate  to  be  benefited  by  such  improve- 
ments, then  It  shall  so  declare,  and  shall  ap- 
point assessors  "to  assess  all  of  the  lands 
within  the  district  which  will.  In  their  opin- 
ion, to  any  extent  be  protected  from  over- 
flow, or  be  benefited  by  such  work,  and  deter- 
mine the  proportion  of  the  estimated  cost  of 
such  work  which  each  lot,  piece,  or  parcel 
of  land  80  benefited  ought  justly  to  be  charg- 
ed." The  statute  requires  a  notice  of  the  fil- 
ing of  the  report  of  the  assessors  and  of  a 
hearing  thereon  before  the  drainage  board 
to  be  given,  when  all  persons  aggrieved  may 
be  heard  to  contest  the  justness  of  the  same. 
The  report  may  be  amended  as  may  be  equit- 
able, and,  upon  confirmation  by  the  board, 
the  amounts  charged  against  each  tract  be- 
come special  assessments  thereon.  Suits  to 
set  aside  or  enjoin  such  assessments  are  bar- 
red in  30  days  after  such  confirmation.  Sec- 
tion 2  of  the  act  Is  as  follows:  "That  any 
drainage  district  may  Include  lands  within 
the  county  subject  to  overflow  from  the  same 
natural  water  course,  whether  the  same  be 
situated  partly  within  and  partly  without  or 
wholly  within  or  without  any  Incorporated 
dty."  Chapter  215,  {  2,  p.  306,  lisws  1905. 
The  primary  purpose  of  this  section  was  to  au- 
thorize the  formation  of  districts  to  Include 
dty  property  with  other  territory  and  the 


expression  "subject  to  overflow"  Is  not,  whai 
considered  In  connection  with  other  parts  of 
the  act,  a  restriction  of  the  power  to  Include 
lan<ls  which,  although  not  subject  to  actual 
overflow,  are  nevertheless  subject  to  Injury 
and  damage  from  the  overflow  of  other  lands. 
The  property  Injured  by  the  overflow,  as 
well  as  that  which  may  be  submerged,  is  to 
be  assessed  for  the  proposed  improvement, 
each  tract  in  proportion  to  the  benefits  to  be 
received.  The  fact  as  alleged  that  the  plain- 
tiffs' lands  cannot  be  actually  overflowed, 
considered  alone,  affords  no  ground  for  re- 
lief;  and  there  Is  no  direct  averment  In  the 
petition  that  they  will  not  be  benefited  by  the 
Improvement  for  which  the  assessments  were 
made.  It  is  alleged  that  the  act  In  question 
attempts  to  place  under  contribution  for  Im- 
provements property  which  cannot  be  benefit- 
ed thereby,  but  this  Is  an  attack  upon  the  law 
itself,  and  not  an  averment  that  the  improve- 
ment In  question  will  not  be  beneficial  In 
this  Instance  to  the  property  described. 

The  organization  of  the  district  having 
been,  as  we  must  presume,  effected  after  due 
notice  to  the  plaintiffs  and  others,  it  must  be 
held  that  the  plaintiffs'  lands  were  properly 
Included  within  Its  limits.  Reclamation  Dlst. 
531  V.  Phillips,  108  Cal.  306,  39  Pac.  630.  41 
Pac.  335;  Commissioners  of  Highways  v. 
Drainage  Dlst,  127  III.  581,  21  N.  E.  20& 
The  power  of  the  Legislature  to  create  dis- 
tricts for  the  purposes  of  drainage  and  to 
provide  for  assessmentB  to  be  made  therein 
by  the  drainage  board  to  pay  for  such  im- 
provements cannot  be  successfully  questioned. 
Ross  V.  Supervisors,  128  Iowa,  427,  104  N. 
W.  606, 1  L.  R.  A.  (N.  S.)  431,  and  note.  Thla 
may  be  done  through  a  corporation,  thus  or- 
ganized, or  through  county  or  township 
boards  (chapter  34,  Gen.  St  1901),  or  by  creat- 
ing sewer  districts  as  provided  in  the  laws 
governing  cities.  When  the  nature  of  the  case 
does  not  conclusively  fix  It,  the  power  to  de- 
termine what  shall  be  the  taxing  district  for 
any  particular  burden  is  a  legislative  power, 
not  restricted  except  by  constitutional  limi- 
tations. 1  Cooley  on  Taxation  (3d  Bd.)  234. 
The  benefits  of  a  highway,  a  levee,  or  a  drain 
may  be  so  peculiar  that  justice  would  require 
the  cost  to  be  levied  upon  a  part  of  a  town- 
ship,  or  county,  or  upon  parts  of  several  sub- 
divisions of  the  state.  Id.  239 ;  In  re  Madera 
Irrigation  District,  92  CaL  296,  28  Pac.  272, 
675,  14  L.  R.  A  755,  27  Am.  St  Rep.  106; 
State  V.  Freeman,  61  Kan.  90,  58  Pac.  959, 
47  L.  R.  A.  67;  Wulf  v.  Kansas  City  et  aL 
(Kan.)  04  Paa  207.  The  law  cannot  be  held 
Invalid  upon  the  claim  that  It  permits  the 
Inclusion  of  land  within  the  drainage  dis- 
trict which  cannot  be  benefited.  That  all 
the  lands  so  Included  were  subject  to  Injury 
and  damage  from  overflow  was  alleged  In  the 
petition  to  organize  the  district,  and  was 
found  true  upon  the  hearing  after  due  notice ; 
and  that  these  particular  tracts  would  be 
benefited  by  the  specific  Improvement  for 
which  assessments  were  made^  and  the  pro* 
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portion  of  the  cost  thereof  Justly  chargeable 
thereon,  were  facts  found  by  the  assessors 
and  confirmed  by  the  drainage  board.  EMraln- 
age  Act,  SS  18,  23,  pp.  317,  320.  We  must 
presume  that  such  determination  was  made 
by  the  board  after  such  notice  and  hearing, 
or  opportunity  to  be  heard;  and  upon  these 
proceedings  the  court  cannot  give  relief  to  the 
taxpayers  affected,  unless  It  can  be  held  as  a 
matter  of  law  that  their  property  could  not 
by  any  possibility  be  benefited  by  any  im- 
proremmts  for  which  assessments  could  be 
levied,  or  unless  the  board  acted  oppressively 
and  fraudulently  so  that  their  acts  were  an 
abuse,  rather  than  a  use,  of  the  power  con- 
ferred. Coates  et  al.  v.  Nugent  et  al.  (Kan.) 
92  Pac.  697.  We  cannot  bold  as  a  matter  of 
law  that  the  plaintiffs'  lands  could  not  be 
benefited,  since  Injuries  may  occur  from  an 
overflow  of  lands  within  the  district  to  other 
lands  not  subject  to  overflow,  and  the  fact 
that  the  plaintltCs'  lands  might  be  so  Injured 
has  been  determined  by  the  local  tribunal  ap- 
pointed for  that  purpose.  No  charge  of  fraud- 
ulent or  oppressive  conduct  being  made,  such 
finding  must  be  accepted  as  true. 

The  constitutionality  of  the  act  In  question 
Is  assailed  upon  several  grounds.  The  objec- 
tion based  upon  the  fact  that  only  resident 
taxpaj'ers  are  allowed  to  vote  in  the  district 
is  answered  In  State  v.  Monahan,  72  Kan.  492, 
84  Pac.  130,  115  Am.  St.  Rep.  224,  where  this 
provision  of  the  law  Is  upheld.  The  pro- 
visions giving  to  the  drainage  board  the  right 
to  order  the  elevation  of  railway  tracks,  to 
change  the  channels  of  water  courses,  and  to 
construct  levees,  drains,  and  the  like,  in  cities, 
are  also  criticised  as  being  in  violation  of  the 
Constitution,  but  no  specific  provision  of  that 
instrument,  gupi>osed  to  be  violated,  is  point- 
ed out  Even  If  some  of  these  provisions 
should  be  found  invalid,  it  does  not  follow 
that  the  act  In  its  general  scope  and  operation 
is  void.  It  does  not  appear  that  the  plain- 
tiffs will  be  injured  by  the  exercise  of  such 
powers,  and  until  some  party  injuriously  af- 
fected presents  the  question  we  are  not  called 
upon  to  carefully  examine  all  these  provisions 
and  determine  their  possible  effect. 

That  the  district  Includes  a  part  of  the 
city  of  Topeka  affords  no  legal  objection. 
The  area  of  the  state  is  divided  into  counties, 
townships,  and  cities;  any  system  of  drainage 
must  include  some  of  these  subdivisions,  or 
parts  of  them.  The  efficiency  of  drainage 
would  be  greatly  impaired  If  the  powers  of 
the  governing  board  were  limited  to  the  lines 
of  existing  governmental  subdivisions.  The 
city  Is  the  creature  of  the  legislative  will  as 
well  as  the  drainage  district.  Both  are  pub- 
lic corporations,  and  the  Legislature  may 
rightfully  prescribe  the  powers  of  each,  sub- 
ject only  to  constitutional  restrictions.  State 
ex  rel.  v.  Hunter,  38  Kan.  578,  17  Pac.  177; 
Wulf  V.  Kansas  City  et  al.,  supra ;  1  Cooley 
on  Taxation,  238. 

The  Supreme  Court  of  California  In  consid- 
ering the  irrigation  law  of  that  state,  and  in 
95  P.— 20 


speaking  of  the  legislative  iwwer,  said:  "It 
may  create  municipal  organizations  or  agen- 
cies within  the  several  counties,  or  It  may 
avail  Itself  of  the  county  or  other  municipal 
organizations  for  the  purposes  of  such  legis- 
lation. •  •  •  This  principle  Is  not  con- 
travened by  the  fact  that  It  may  operate 
injuriously  upon  some  of  the  Individuals  or 
proprietors  of  land  within  the  district,  or  by 
the  fact  that  there  may  be  some  who  for  per- 
sonal motives  may  wish  to  resist  the  improve- 
ment. Such  result  is  only  a  sacrifice  which 
the  individual  makes  to  the  general  good  in 
compensation  for  the  advantages  enjoyed  by 
virtue  of  the  social  compact."  In  re  Madera 
Irrigation  District,  92  Cal.  296,  28  Pac.  272, 
675,  14  L.  R.  A.  755,  27  Am.  St.  Rep.  106.  We 
do  not  mean  to  decide,  however,  that  lands 
may  be  assessed  which  are  not  benefited  by 
the  improvement;  such  benefit  has  been  de- 
termined in  this  case  by  the  tribunal  created 
for  that  purpose.  "Drainage  laws  are  closely 
akin  to  sewer  laws.  •  •  ♦  If  private 
property  that  is  benefited  by  a  sewer  can  be 
charged  for  the  benefits  It  receives  against 
the  wishes  of  the  owners,  so  also  can  the  agri- 
cultural lands  be  charged  for  the  benefits  con- 
ferred upon  them.  ♦  •  •  It  is  competent 
for  the  state  to  raise  up  a  governmental  agen- 
cy for  the  enforcement  of  Its  police  powers. 
•  •  •  The  agency  thus  created  la  an  arm 
of  the  state — a  political  subdivision  of  the 
state — and  exercises  prescribed  functions  of 
government"  Land  &  Stock  Co.  v.  Miller, 
170  Mo.  240,  70  S.  W.  721,  94  Am.  St.  Rep. 
727,  60  L.  R.  A.  190,  and  note.  Similar  acts 
have  been  generally  upheld  in  other  jurisdic- 
tions. Cribbs  V.  Benedict  64  Ark.  555,  44  S. 
W.  707 ;  Badger  et  al.  v.  Inlet  Drainage  Dis- 
trict, 141  111.  540,  31  N.  B.  170;  Reclamation 
Dist  531  V.  Phillips,  supra ;  Zlgler  v.  Menges 
et  al.,  121  Ind.  99.  22  N.  E.  782,  16  Am.  St 
Rep.  357 ;  Donnelly  v.  Decker  and  Others,  58 
Wis.  461,  17  N.  W.  389,  46  Am.  Rep.  637; 
Taylor  v.  Crawford,  72  Ohio  St.  560,  74  N.  B. 
1065,  69  L.  R.  A.  805;  Highway  Com'rs  v. 
Drainage  Dist.,  supra;  Fallbrook  Irrigation 
Dist  V.  Bradley,  164  U.  S.  112,  17  Sup.  Ct 
56,  41  L.  Ed.  369 ;  Wurt«  v.  Hoagland,  114 
U.  S.  606,  5  Sup.  Ct.  1080,  29  L.  Ed.  229. 

The   order  refusing   an  injunction  is  af- 
firmed. 


(Tt  Kan.  TIS) 
GRINSTEAD  et  ni.  v.  COOPER. 
(Supreme   Court   of   Kansas.     April    II.   1908.) 

1.  Taxation— Tax  Deeds— Constbuction. 

A  tax  deed  which  has  been  of  record  less 
than  five  years  when  attacked  is  subject  to  strict 
construction,  and  its  omissions  cannot  be  sup- 
plied by  inference,  nor  its  defects  cured  by  pre- 
sumption. 

[Ed.  Note. — For  cases  In  point  see  Cent.  Dig. 
vol.   45,   Taxation,   H    1540-1543.] 

2.  Same- Defects. 

A  tax  deed  is  invalid  where  the  considera- 
tion therefor  includes  a  fee  of  10  cents  per  lot 
for  printinK  the  tax  sale  noti'"w,  when  proof 
of  the  publication  had  not  been  returned  and 
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filed  with  tbe  county  treasurer  within  the  re- 
quired  time. 
3.  Same. 

A  tax  deed  is  invalid  where  it  recites  that 
the  property  was  l)id  off  by  the  county  treasurer, 
but  fails  to  state  for  whom  or  for  how  much 
it  was  bid  off,  and  the  defect  is  challenged  with- 
in five  years. 

Error  from  District  Court,  Sedgwick  Coun- 
ty;   Thos.  C.  Wilson,  Judge. 

Action  between  Robert  U.  Grinstend  and 
wife  and  S.  W.  Cooper.  From  a  judgment  for 
Cooper,  the  Grlnsteads  bring  error.    Affirmed. 

J.  P.  Campbell  &  Sons,  for  plaintiffs  in  er- 
ror.   J.  A.  Brubactaer,  for  defendant  in  error. 

PER  CURIAM.  S.  W.  Cooper,  having  ac- 
quired the  Interest  of  the  widow,  A.  Mary 
Franke,  In  tbe  land,  and  also  the  mortgage 
which  she  aud  her  husband  had  executed  be- 
fore his  death,  became  vested  witb  tbe  legal 
and  equitable  title  to  an  undivided  half  in- 
terest in  the  property.  Robert  U.  Grin- 
stead,  who  finally  purchased  the  remaining 
half  interest  of  the  children,  claims  owner- 
ship of  the  whole  through  a  tax  deed  made 
in  September,  1896,  based  on  a  sale  for  the 
taxes  of  1892.  The  tax  deed  was  of  record 
less  than  five  years  when  it  was  attacked; 
and  hence  It  is  subject  to  a  strict  construc- 
tion. Its  omissions  cannot  be  supplied  by 
Inference,  nor  its  defects  cured  by  presump- 
tion. It  appears  that  the  consideration  for 
which  the  deed  was  issued  included  a  fee  of 
10  cents  per  lot  for  printing  the  tax  sale 
notices,  when  proof  of  the  publication  had 
not  been  returned  and  filed  with  tbe  county 
treasurer  within  the  required  time.  This  in- 
validated the  tax  deed.  Douglass  v.  Walker, 
57  Kan.  328,  46  Pac.  318.  Tbe  final  redemp- 
tion notice  included  tbe  printer's  fee  of  10 
cents  per  lot  and  tbe  Interest  thereon  com- 
puted to  the  last  day  of  redemption.  In  tbe 
tax  deed  it  was  recited  that  tbe  property 
was  bid  off  by  the  county  treasurer,  but  It 
failed  to  state  for  whom  or  for  bow  much  it 
was  bid  off,  and  this  defect,  having  been 
challenged  within  tbe  five-year  period,  is  suf- 
ficient to  overthrow  tbe  deed.  Penrose  v. 
Cooper,  71  Kan.  720,  81  Pac.  489,  84  Pac.  116. 

There  is  nothing  substantial  in  the  ques- 
tions of  practice  raised  by  plaintiffs  in  error. 

Judgment  affirmed. 


(77  Kan.  77«) 

JACKSON  et  al.  v.  McCARRON  et  al. 
(Supreme  Court  of  Kansas.     April  11,  1908.) 

1.  Taxation— Tax  Dr-En— Attestation  bt  Of- 
ficial Seal— Necessity  fob. 

A  tax  deed  l>earinf;  the  county  clerk's  cer- 
tificate that  he  affixed  the  official  seal  of  the 
county,  and  having  affixed  a  seal  reading  "Coun- 
ty Clerk  Seal  Logan  County,  Kansas."  is  not 
void  because  not  attested  by  the  official  seal 
of  the  county ;  the  clerlt's  seal  having  been, 
with  one  exception,  used  by  him  and  his  prede- 
cessors for  years  to  attest  their  official  acts. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  45,  Taxation,  }  1524.] 


2.  Same— Defective  Recitai,. 

A  tax  deed  which  has  been  on  record  less 

than  five  years,  and  which  recites  that  tbe  land 
was  bid  off  by  the  county  treasurer,  but  not 
showing  for  wLom  be  bid  it  off,  is  invalid. 

Eror  from  District  Court,  Logan  County; 
J.  H.  Reeder,  Judge. 

Action  between  J.  R.  Jackson  and  Cliarles 
H.  Kemp  and  Rose  McCarron,  executrix, 
aud  others.  From  the  judgment,  Jackson 
and  Kemp  bring  error.    Affirmed. 

Lee  Monroe  and  Geo.  A.  Kline,  for  plain- 
tiffs in  error.  John  B.  Bnnis,  for  defendants 
In  error. 

PER  CURIAM.  Two  questions  are  pre- 
sented : 

1.  Is  the  tax  deed  void  because  not  attest- 
ed by  the  official  seal  of  tbe  county?  The 
written  certificate  of  tbe  county  clerk  re- 
cites, "I  •  »  •  have  hereunto  sul>Bcribed 
my  name  and  affixed  the  official  seal  of  said 
county,"  and  a  seal  is  affixed  witb  tbls  de- 
vice: 

County  Clerk 

Scnl 

Logan  County,  Kansas. 

And  it  Is  also  shown  that  this  seal  bad 
been  used  by  the  county  clerk,  with  the  ex- 
ception of  only  one  instance,  and  by  his  pred- 
ecessors in  office  for  years  to  attest  all  bis 
and  their  official  acts.  Tbe  evidence,  how- 
ever, showed  that  the  county  had  another 
seal  which  bore  the  device : 

Board  of  County  Commissionera 

Seal 

Logan  County,  Kansas. 

— ^wbich  seal  the  evidence  tended  to  show  bad 
been  used  but  once  by  tbe  county  clerks  to 
attest  an  official  act,  and  then  by  special 
request  after  tbe  commencement  of  this  ac- 
tion. We  answer  the  question  in  tbe  negative 
on  the  authority  of  Clark  v.  Tilden,  72  Kan. 
574,  84  Pac.  139. 

2.  Is  tbe  tax  deed  valid?  Tbe  tax  deed 
bad  been  of  record  less  than  five  years,  aud 
tbe  recital  therein  as  to  tbe  sale  for  taxes 
is  as  follows:  "And,  whereas,  at  tbe  place 
aforesaid,  said  property  could  not  be  sold 
for  the  amount  of  taxes  and  charges  thereon, 
and  was  therefore  bid  off  by  tbe  county  treas- 
urer for  tbe  sum  of  eleven  dollars  and  twen- 
ty cents,  the  whole  amount  of  taxes  and 
charges  then  due  thereon."  It  will  be  ob- 
served that  the  recital  does  not  show  for 
whom  the  treasurer  bid  off  the  land,  and 
this  defect  is  sufficient  to  overthrow  the  deed. 
Penrose  v.  Cooper,  71  Kan.  720,  81  Pac.  489, 
84  Pac.  115;  Grlnstead  et  ux.  v.  Cooper  (No. 
15,4i9,  just  decided)  95  Pac.  401. 

The  judgment  is  affirmed. 

(77  Kan.  <10) 
L.    STARKS    CO.    t.    BREWER. 
(Supreme  Court  of  Kansas.     April  11,   1908.) 
Sale— Co  ntr.'^.ct— Accepta  n  ce. 

The  defendant  sent  a  letter  to  the  plaintiff 
which  reads:  "Gentlemen:  Kindly  quote  me 
your  lowest  price  on  a  car  of  bright  early  Ohio 
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seed  potatoes.  I  am  not  particular  about  the 
shipment  being  made  for  several  weeks,  but  if 
the  mild  weather  coDtinues  it  will  not  be  lonR 
before  we  will  need  them."  Plaintiff  answered 
by  a  letter  which  reads:  "Referring  to  yours 
of  18th,  beg  to  advise  that  we  would  quote  you 
on  a  car  or  two  of  our  WisconKln-Ohio  potatoes 
at  88c.  per  bushel  sacked,  delivered  Abilene. 
Quote  this  price  to  you  subject  to  your  accept- 
ance by  Wednesday.  If  you  wisbed  us  to  hold 
the  gto/^k  for  yon  beyond  the  first  of  February 
we  would  sell  you  under  contract,  and  ask  you 
to  carry  $100  per  car  of  the  cost."  The  de- 
fendant replied  by  the  following  telegram:  "Let- 
ter received,  accept  for  two  cars,  send  along 
your  contracts." 

Held,  that  this  correspondence  does  not  con- 
stitute a  contract  for  the  sale  of  two  car  loads 
of  potatoes  at  88  cents  per  bushel  delivered  at 
Abilene,  but  the  defendant,  by  his  telegram,  in- 
tended to  accept  the  offer  contained  in  the  last 
clause  of  the  plaintiff's  letter. 

[M.  Note.— For  cases  in  point,  see  Cent.  Die. 
vol.  43,  Sales,  Si  39-^&] 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Dickinson 
CoTinty;    O.  L.  Moore,  Jndge. 

Action  by  the  L.  Starks  Company  against 
J.  E.  Brewer.  Judgment  for  defendant,  and 
paintlfF  brings  error.     AfiBrmed. 

C.  0.  Towner,  for  plaintiff  In  error.  S.  S. 
Smith,  for  defendant  in  error. 

GRAVES,  J.  This  Is  an  action  to  recover 
the  price  of  two  car  loads  of  potatoes.  The 
action  was  commenced  in  the  district  court 
of  Dickinson  county.  July  11,  lf»06.  A  de- 
murrer to  the  petition,  on  the  ground  that  It 
did  not  state  facts  suffi(-iout  to  couHtltute  a 
cause  of  action  was  sustained,  and  the  plain- 
tiff brings  that  question  here  for  review. 
The  petition  alleges  a  sale  of  the  potatoes 
upon  a  written  contract  consisting  of  corre- 
spondence which  reads : 

"Abilene,  Kansas.  Jan.  13,  1906.  L.  Starks 
Co.  Chicago,  III. — Gentlemen:  Kindly  quote 
me  your  lowest  price  on  a  car  of  bright  early 
Ohio  seed  potatoes.  I  am  not  particular 
about  the  shipment  being  made  for  several 
weeks,  but  If  the  mild  weather  continues  It 
will  not  be  long  before  we  will  need  them. 
Yours  truly.  [Signed]  J.  E.  Brewer." 

A  letter  of  January  15,  1906,  signed  by  the 
plaintiff,  L.  Starks  Company,  a  copy  of 
which  reads  as  follows:  "Chicago.  Jan.  15, 
1906.  J.  E.  Brewer,  Abilene,  Kansas — Dear 
Sir:  Referring  to  yours  of  13th,  beg  to  ad- 
vise that  we  would  quote  you  on  a  car  or 
two  of  our  Wisconsin-Ohio  potatoes  at  88c. 
per  bushel  sacked,  delivered  Abilene.  Quote 
this  price  to  you  subject  to  your  acceptance 
by  Wednesday.  If  you  wished  us  to  hold 
the  stock  for  you  beyond  the  first  of  February 
we  would  sell  you  tmder  contract  and  ask  you 
to  carry  $100  per  car  of  the  cost.  Yours  truly, 
[Signed]  L.  Starks  Co." 

A  telegram  of  January  18,  1906,  signed  by 
J.  E.  Brewer,  the  defendant,  a  copy  of  which 
reads  as  follows:  "L.  Starks  Co.,  Chicago, 
111. — Letter  received,  accept  for  two  cars, 
send  along  your  contracts.  [Signed]  J.  E. 
Brewer." 


The  foregoing  letter  of  the  Starks  Com- 
pany contains  two  propositions :  One  to  de- 
liver potatoes  at  Abilene  for  88  cents  per 
bushel.  If  the  offer  is  accepted  by  Wednes- 
day; and  another,  to  sell  under  a  contract, 
to  deliver  after  February. 

The  telegram  of  the  defendant  was  Intend- 
ed to  accept  one  of  these  propositions,  it  Is 
not  very  clear  which;  but  the  words  "send 
along  your  contracts"  indicate  that  It  was 
the  latter.  These  words  respond  directly  to 
that  part  of  the  letter,  and  not  to  the  other 
clause.  Business  telegrams,  as  a  rule,  con- 
tain as  few  words  as  possible,  and  each  word 
Is  chosen  with  vjare  by  the  sender  so  that  he 
may  be  clearly  understood.  It  seems  reason- 
able. In  this  view,  to  assume  that  the  word 
"contracts"  was  used  in  this  Instance  to  In- 
dicate an  intention  to  purchase  for  delivery 
after  February,  as  mentioned  In  the  letter. 
The  correspondence,  all  taken  together.  Is  too 
indefinite  to  indicate  a  contractual  purpose 
under  the  other  offer.  If  the  defendant  In- 
tended to  avail  himself  of  a  delivery  at  88 
cents  per  bushel.  It  Is  reasonable  to  assume 
that  Instead  of  using  the  words  "send  along 
.vour  contracts,"  which  do  not  have  an  In- 
telllKlble  connection  with  such  offer,  he 
would  have  given  the  date  when  he  wished 
the  potatoes  delivered.  Considering  the 
whole  transaction,  we  conclude  that  no  con- 
tract was  consummated. 

The  Judgment  of  the  district  court  is  af- 
firmed. 


(HKan.  771) 
JENAL  et  al.  v.  FELBER  et  al. 
(Supreme  Court  of  Kansas.     April   11,  190a) 

1.  Appeal  —  Appet-late  Jurisdiction— Moot 
Questions. 

The  Suijreme  Court  will  not  consider  and 
decide  questions,  where  it  appears  that  any 
judgment  rendered  by  it  would  be  unavailing. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  2.  Appeal  and  Error,  §{  63-80.] 

2.  Saue. 

In  an  action  for  damages  and  other  relief 
on  account  of  the  fraudulent  procurement  of  a 
conveyance  of  certain  real  estate,  defendants  bad 
judgment,  and  thereafter  one  of  them  commenc- 
ed an  action  to  quiet  title  to  the  property. 
Plaintiffs  in  the  former  action,  who  were  made 
defendants,  filed  an  answer  and  cross-petition 
containing  the  same  averments  set  out  m  their 
petition  in  the  first  action.  The  reply  set  up 
the  judgment  in  the  first  action  as  a  bar,  alleg- 
ing that  it  had  become  final.  Judgment  for 
plaintiff  in  the  second  action  was  rendered,  and 
became  final :  no  proceedings  to  reverse  it  be- 
ing taken.  Prior  to  the  judgment  plaintiffs  in 
the  first  action  filed  a  petition  in  error  to  obtain 
a  reversal  of  the  judgment  therein.  Held  that, 
all  questions  involved  having  been  conclusively 
decided,  the  Supreme  Court  would  not  entertain 
the  case,  although  the  question  of  who  should 
pay  the  costs  was  undLsposed  of;  the  subject- 
matter  of  the  litigation  being  ended. 

fKd.  Note. — For  cnsps  in  point,  see  Cent.  Dig. 
vol.  2,  Appeal  and  Error,  ;§  63-80.] 

.  Error  from  District  Court,  Neosho  County ; 
L.  Stlllwell,  Judge. 

Action  by  C.  D.  Jenal  and  another  against 
John  H.  Felber  and  others.    Judgment  for  de- 
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fendants,  and  plaintiffs  bring  error.    Motion 
to  dismiss  petition  in  error  sustained. 

J.  L.  &  C.  S.  Deuison,  for  plaintiffs  In  error. 
Farreliy  &  Evans  and  T.  F.  Morrison,  for 
defendants  In  error. 

PER  CURIAM.  This  action  was  com- 
menced by  tiie  plaintiffs  in  error  in  tbe  dis- 
trict court  of  Xeosho  county  on  January  1, 
1906,  to  recover  damages  and  otber  relief  on 
account  of  the  fraudulent  procurement  of  a 
conveyance  to  certain  real  estate.  A  general 
demurrer  to  the  petition  was  sustained  March 
9,  1000,  and  a  Judgment  in  favor  of  the  de- 
fendants was  entered  thereon.  April  26, 
1906,  George  S.  Wilson,  one  of  the  success- 
ful defendants  In  that  action,  who  was  In 
IM>sse8sion  of  the  real  estate  In  question,  and 
claiming  to  be  the  owner  therof,  commenced 
an  action  In  the  same  court  to  quiet  his  title 
to  the  land.  The  plaintiffs  in  error  were 
made  parties  defendant,  and  they  filed  an 
answer  and  cross-petition  therein,  which  con- 
tained the  same  averments  that  were  set  out 
In  their  petition  filed  January  1,  1906,  as  be- 
fore stated.  August  2,  1006,  a  reply  to  this 
answer  and  cross-iietitlon  was  filed,  which  set 
up  the  Judgment  In  the  former  case  as  a  bar, 
alleging  that  It  had  not  been  reversed,  vacat- 
ed, or  modified,  but  had  become  final.  Octo- 
ber 22,  1006,  the  petition  in  error  was  filed 
In  this  court  to  obtain  a  reversal  of  said  Judg- 
ment December  12,  1006,  the  action  to  quiet 
title  was  tried  In  the  district  court,  and  the 
plaintiff  therein,  George  S.  Wilson,  recovered 
a  decree  against  these  plaintiffs  in  error, 
which  has  become  final ;  no  proceedings  hav- 
ing been  taken  to  have  the  same  reversed. 
Upon  these  facts,  the  defendants  in  error 
have  filed  a  motion  In  this  case  asliing  for  a 
dismissal  thereof. 

It  is  urged  by  them  that  all  questions  In- 
volved In  this  case  have  been  finally  decided 
In  tbe  former  action,  and  nothing  remains  to 
be  determined.  More  than  a  year  having 
passed  since  the  judgment  was  rendered,  no 
proceedings  in  error  can  be  had  In  the  future. 
This  court  has  frequently  held  that  it  could 
not  consider  and  decide  questions  when  it 
appeared  that  any  Judgment  It  might  render 
would  be  unavailing.  Ziegler  v.  Hyle,  45 
Kan.  226,  25  Pac.  568:  Ellis  v.  Whitaker, 
62  Kan.  582,  &i  Pac.  62;  Parsons  v.  Tetlr- 
Ick,  63  Kan.  879,  64  Pac.  1028;  Knight  v. 
Hirbour,  64  Kan.  565,  67  Pac.  1104 ;  Crouse 
V.  Nixon,  65  Kan.  843,  70  Pac.  885 :  Waters 
V.  Garvin  &  Clyne,  67  Kan.  855,  73  Pac.  002 ; 
Stebbens  v.  Telegraph  Co.,  69  Kan.  845,  76 
Pac.  1130.  In  the  last-named  case  It  was 
said:  "The  duty  of  the  court  Is  to  determine 
real  controversies,  and  to  give  Judgment  that 
are  effective.  It  Is  not  warranted  in  consid- 
ering and  deciding  hypothetic  questions  or 
abstract  propositions,  or  In  laying  down 
rules  of  law  which  cannot  affect  tbe  matter 
In  controversy  between  the  parties."  In  this 
case  all  the  questions  presented  have  been 
finally  determined  by  a  court  of  competent 


Jurisdiction.  Tbe  Judgment  Is  binding  and 
conclusive  upon  all  the  parties  interested. 
No  decision  of  this  court  can  affect  any  of 
these  rights.  It  would,  therefore,  be  u-seless 
to  determine  or  consider  the  questions  pre- 
sented. 

The  plaintiff  In  error  Insists  that  the  peti- 
tion in  error  was  filed  In  this  court  before  the 
final  determination  of  the  action  to  quiet 
title,  and,  as  the  question  of  who  should  pay 
the  costs  which  have  accrued  has  not  been 
disposed  of,  this  court  should  determine  the 
case  on  its  merits  for  the  purpose  of  ascer- 
taining how  the  costs  should  be  taxed.  Tbe 
case  of  Gross  v.  Shaffer,  29  Kan.  442,  Is  cited 
In  support  of  this  contention.  That  case, 
however.  Is  not  different  In  principle  from 
those  above  cited.  A  part  of  the  original 
controversy  remained  undls^osed  of,  which 
is  shown  by  the  fact  that  the  case  was  re- 
versed and  remanded  for  a  new  trial.  What 
is  said  in  the  opinion  concerning  costs,  there- 
fore, cannot  be  regarded  as  the  sole  reason 
for  retaining  the  case  for  decision.  If,  In 
this  case,  it  should  be  determined  that  tbe 
district  court  erred,  there  would  be  nothing 
relating  to  the  controversy  Involved  In  the 
suit  for  which  a  new  trial  could  be  awarded, 
nor  could  this  court  order  a  change  or  modi- 
fication of  the  Judgment  in  any  re^)ect  which 
would  affect  the  merits  of  the  controversy. 
In  this  resiject  it  differs  materially  from  the 
case  cited.  The  subject-matter  of  the  lld- 
gatlou  here  is  ended.  There  is  nothing  con- 
cerning it  left  for  determination. 

The  motion  to  dismiss  is  sustained. 


(77  Kan.  S8») 
WILSON  ▼.  FIRST  STATE  BANK  OF 
JETMORE. 
(Supreme  Court  of  Kansas.     April  11,   1008.) 

Banks  and  Banking  —  Dissolution  —  Re- 
ports OF  Financial  Condition— "Doiko 
Business"— -Beinqinq  Suit. 

In  1892  the  First  State  Bank  of  Jetmore 
was  chartered  for  all  the  purposes  then  permit- 
ted by  law  to  banking  corporations.  It  com- 
menced business,  and  continued  to  operate  aa  a 
banking  corporation  until  1807.  It  then  went 
into  voluntary  liquidation,  paid  o£E  its  depositors, 
surrendered  to  the  bank  commissioner  the  cer- 
tificate of  authority  to  transact  business  which 
it  had  obtained  from  him,  and  ceased  to  trans- 
act any  business  except  to  collect  what  it  could 
of  the  debts  owing  to  it  and  to  distribute  the 
proceeds  among  its  stockholders  by  way  of  clos- 
mg  up  its  affairs.  In  1005  it  brought  a  suit 
uiH>a  a  promissory  note  given  to  it  in  1896. 
Held: 

(1)  The  bank  continued  to  be  a  banking  corpo- 
ration after  the  steps  taken  In  180T  as  before. 

(2)  The  period  for  which  the  bank  was  char- 
tered not  having  expired,  no  forfeiture  having 
been  suffered,  and  no  Judgment  f-t  dissolution 
having  been  rendered  against  it,  the  corporation 
is  still  in  existence. 

(3)  The  bank  had  capacity  to  sue  as  a  banking 
corporation  when  the  action  referred  ta  was  in- 
stituted. 

(4)  After  the  bank  had  paid  Its  depositors 
and  had  surrendered  its  certificate  of  aathority 
to  do  business,  it  was  no  longer  subject  to  tlM 
provisions  of  the  banking  act,  requiring  reports 
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of  its  financial  condition  to  be  made  to  the  bank 
commissioner. 

(5)  After  the  steps  taken  in  1897  the  bank 
was  not  "doing  business"  within  the  meaning  of 
section  1283,  Gen.  St.  1901,  requiring  financial 
statements  to  be  filed  with  the  Secretary  of 
State  as  a  condition  precedent  to  the  mainte- 
nance of  an  action  or  the  recovery  of  a  judg- 
ment. 

(U)  The  bringing  of  the  suit  referred  to  did 
not  constitute  ''doinj;  business"  within  the  mean- 
ing of  the  statute  just  cited. 

[BM.  Note.— For  cases  in  point,  see  Cent.  Dig. 
Tol.   6,   Banks   and   Banking,   |    125. 

For  other  definitions,  see  Words  and  Phrases, 
vol.  3.  pp.  2153,  2ie0;  vol.  8,  pp.  7640,  7641.] 

(Syllabus  by  the  Conrt.) 

Error  from  District  Court,  Hodgeman 
County;   W.  H.  Sheldon,  Judge  pro  tem. 

Action  by  the  First  National  Bank  of  Jet- 
more  against  T.  0.  Wilson.  Judgment  for 
plalntiflT,  and  defendant  brings  error.  Af- 
firmed. 

F.  Dumont  Smith,  for  plaintiff  In  error.  T. 
F.  Garver  and  R.  D.  Garver,  for  defendant 
In  error. 

BURCH,  J.  The  First  State  Bank  of  Jet- 
more  obtained  a  judgment  against  T.  0.  Wil- 
son upon  a  promissory  note,  dated  August 
28,  1896,  and  given  to  the  bank  by  a  partner- 
ship, of  which  Wilson  was  a  member.  The 
validity  of  this  judgment  depends  upon  the 
following  facts,  found  by  the  district  court: 

"O)  That  the  'First  State  Bank  of  Jetmore," 
plaiutlfF  In  this  action,  obtained  a  charter 
from  the  Secretary  of  State  of  Kansas,  April 
19,  1892.  That  its  place  of  business  was  Jet- 
more,  Hodgeman  county,  Kan.,  the  purpose 
of  the  corporation  being  that  of  receiving 
money  on  deposits,  and  to  allow  interest 
thereon,  giving  to  the  person  depositing  cred- 
it therefor,  and  buying  and  selling  exchange, 
gold,  silver,  foreign  coin,  bullion,  current 
money,  bonds  of  the  United  States  and  state 
of  Kansas,  bonds  and  warrants  of  cities, 
counties,  and  school  districts  In  the  state  of 
Kansas,  of  k)anlng  money  on  real  estate,  chat- 
tel and  personal  security,  st  a  rate  of  In- 
terest not  exceeding  the  legal  rate  allowed  by 
law,  of  discounting  negotiable  notes  and  notes 
not  negotiable,  and  to  own  a  suitable  build- 
ing, furniture,  and  fixtures,  for  the  transac- 
tion of  Its  business,  of  the  value  not  to  ex- 
ceed one-third  of  the  capital  of  such  bank, 
which  was  fixed  at  |10,000,  divided  Into 
shares  of  $100  each — the  duration  of  such 
banking  corporation,  as  fixed  In  said  charter, 
being  25  years.  That  It  commenced  business 
as  such  banking  corporation  In  1802,  and  con- 
tinned  to  operate  under  said  charter  as  a 
banking  corporation  until  1897. 

"(2)  In  February,  1897,  It  voluntarily  pro- 
ceeded to  liquidate  and  wind  up  Its  affairs  as 
a  bank,  and  on  December  7,  1897,  there  was 
filed  in  the  office  of  the  Bank  Commissioner 
of  the  state  of  Kansas  an  official  statement, 
showing  the  financial  condition  of  said  bank 
at  the  dose  of  business,  November  29,  1897, 
and  said  bank  surrendered  to  the  Bank  Com- 


missioner of  the  state  of  Ejtnsas  its  certifi- 
cate to  transact  business  as  a  bank,  that  had 
been  issued  to  it  by  the  Bank  Commission 
January  4,  1892. 

"(3)  Since  December  7,  1897,  It  has  not 
made  any  reports  to  the  Bank  Commission 
of  the  state  of  Kansas,  or  to  the  Secretary  of 
State,  regarding  Its  condition,  and  no  requests 
have  been  made  upon  the  officers  of  said  cor- 
poration for  a  report  as  to  the  condition  of 
the  affairs  of  said  corporation. 

"(4)  After  said  bank  commenced  to  liqui- 
date. In  February,  1897,  It  did  not  receive  de- 
posits, and  before  December  7,  1897,  it  had 
paid  all  of  Its  depositors  In  full,  and  since 
November  17,  1897,  It  has  never  received  de- 
posits, or  paid  out  money  on  deposit  or  re- 
newed any  notes.  In  fact  has  not  transacted 
any  business  as  a  bank,  and  since  that  time 
C.  B.  Wilson,  who  was  then  cashier  of  said 
bank,  has  transacted  what  business  has  been 
transacted:  that  Is,  collected  such  of  the  In- 
debtedness due  the  bank  as  he  could,  and  paid 
the  proceeds  so  collected  to  the  stodcholders 
of  the  corporation  in  closing  up  the  affairs  of 
the  bank." 

The  questions  argued  relate  to  the  corpo- 
rate character  and  existence  of  the  plaintiff, 
to  Its  capacity  to  bring  suit,  and  to  its  right 
to  sue  without  rendering  statements  respect- 
ing Its  financial  condition  either  to  the  Bank 
Commissioner  or  to  the  Secretary  of  State. 

The  only  way  to  determine  the  class  to 
which  a  corporation  belongs  Is  to  look  at  Its 
charter.  The  very  purpose  of  that  document 
is  to  establish  the  nature  and  character  of 
the  corporation,  and  to  fix  its  constitution  as 
an  organization  for  manufacturing,  for  bank- 
ing, or  for  some  other  defined  purpose ;  and 
so  long  as  Its  charter  stands  unrevoked  and 
unmodified,  the  Intrinsic  nature  and  char- 
acter of  the  corporation  remains  unchanged. 
Reading  the  plaintlfTs  charter  as  epitomized 
in  finding  No.  1  with  the  banking  act  In 
force  when  the  charter  was  granted  (chapter 
43,  p.  85,  Sess.  Laws  1891),  it  is  plain  that 
the  plaintiff  organized  as  and  actually  became 
a  banking  corporation,  and  nothing  else.  So 
far  as  the  findings  of  fact  disclose,  this  char- 
ter has  never  been  amended,  and  If  the  corpo- 
ration is  still  In  existence,  it  is  still  a  bank- 
ing corporation.  At  the  time  the  plaintiff  or- 
ganized, and  ever  since,  there  have  been  but 
three  ways  In  which  the  corporate  existence 
of  a  banking  corporation  might  be  terminated 
— by  expiration  of  the  period  for  which  It  was 
chartered,  by  a  judgment  of  dissolution  In 
voluntary  proceedings  to  that  end,  and  by 
forfeiture  and  judgment  of  dissolution  In  an 
adversary  proceeding.  None  of  these  things 
have  occurred,  and  the  plaintiff  is  still  a 
banking  corporation.  Although  organized  and 
In  existence  from  the  date  Its  charter  is 
filed  (section  3,  c  43,  p.  86,  Sess.  Laws  1891 ; 
section  3,  c.  47,  p.  99,  Sess.  Laws  1897 ;  State 
V.  Mason,  61  Kan.  102,  107,  58  Pac  978),  a 
banking  corporation  can  do  nothing  except 
I  to  elect  officers,  approve  bonds,  receipt  for 
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stock  subscriptions,  and  the  like,  until  It  Is 
authorized  to  commence  ttie  real  business  of 
banking  by  the  certificate  of  the  Bank  Com- 
missioner. So  that,  at  the  beginning  we  have 
a  banking  corporation  chartered,  existing, 
and  organized  for  business,  but  unable  to 
take  a  single  step  In  the  substantial  attain- 
ment of  its  corporate  ends.  After  a  certifi- 
cate has  been  secured  from  the  Bank  Com- 
missioner, the  corporation  may  do  every- 
thing Its  charter  and  the  law  authorize,  and 
It  may  continue  to  do  this  as  long  as  It  Is 
In  existence.  Is  solvent,  obeys  the  law,  and 
retains  the  certificate  given  by  the  Bank 
Commissioner. 

Of  course  the  distinctive  feature  of  the 
banking  business  is  the  receiving  of  other 
people's  money  on  deposit,  subject  to  check, 
or  on  certificates  or  other  obligations  of  the 
bank;  and  It  Is  this  fact,  and  the  using  of 
such  money  by  the  bank  to  its  own  profit, 
which  make  regulation  and  supervision  by 
the  Bank  Commissioner  necessary.  But  a 
banking  corporation  may  loan  money  on 
real  estate,  chattel  and  personal  security, 
and  may  discount  notes,  negotiable  and  non- 
negotlable;  that  Is,  among  numerous  things 
which  It  may  do  Is  the  power  to  conduct  a 
loan  and  a  discount  business.  In  the  course 
of  time  a  banking  corporation  may  desire  to 
discontinue  all  business,  except  that  of  con- 
ducting a  loan  and  discount  business  with 
its  own  money.  If  so,  it  may  pay  off  its 
depositors,  discharge  all  its  liabilities,  and 
surrender  Its  certificate  of  authority  to  do  a 
general  banking  business,  whereupon  it  may 
continue  to  transact  a  loan  and  discount 
business.  Section  30,  c.  47,  p.  Ill,  Sess.  Laws 
1897.  If  a  banking  corporation  do  this.  Its 
charter  powers  are  not  affected,  Its  corporate 
character  Is  not  changed,  and  Its  corporate 
organization  Is  not  modified.  It  Is  still  a 
banking  corporation,  the  most  of  whose  pow- 
ers are  suspended,  and  whose  remaining  ac- 
tivities are  restricted  to  a  circumscribed  field. 
If  It  should  again  desire  to  resume  a  gen- 
eral banking  business.  It  would  not  be  nec- 
essary for  It  to  obtain  a  new  charter.  It 
would  still  possess  that  right  as  an  orig- 
inal power.  It  would  only  be  necessary  for 
It  to  obtain  a  new  certificate  from  the  Bank 
Commissioner.  If  a  banking  corporation  de- 
sire to  give  over  the  prosecution  of  all  the 
purposes  for  which  it  was  organized,  and  to 
wind  up  Its  affairs.  It  may  do  so.  When  all 
its  liabilities  have  been  paid,  and  Its  certif- 
icate from  the  Bank  Commlsslouer  has  been 
surrendered,  the  Bank  Commissioner  has  no 
further  concern  with  It,  but  its  corporate  In- 
tegrity remains  unimpaired,  and  it  may  con- 
tinue to  collect  its  assets  and  to  pay  the  pro- 
ceeds to  Its  stockholders,  all  as  a  banking 
corporation,  until  It  has  been  dissolved  or 
until  Its  charter  has  expired.  Morawetz, 
Con».  8J  411.  1003;  Bank  v.  Sewing  Society, 
28  Kan.  423 ;  Warner  v.  Imbeau,  C3  Kan.  41.5, 
419,  05  Pac.  <HS:  Rosenblatt  v.  .Johnston. 
104  U.  S.  402,  26  L.  Ed.  832;    Merchants' 


Nat.  Bk.  y.  Gaslln,  41  Minn.  552,  43  N.  W. 
483. 

There  can  be  no  doubt  that  the  plaintiff 
had  capacity  to  sue  when  this  action  was 
commenced.  So  long  as  a  banking  corpora- 
tion Is  doing  business  under  the  supervision 
of  the  Bank  Commissioner  It  reports  to  him. 
When  It  surrenders  the  certificate  of  author- 
ity given  by  the  Bank  Commissioner,  its 
depositors  having  been  paid.  It  ceases  to  be 
subject  to  the  provisions  of  the  banking  act, 
except  that  the  Bank  Commissioner  may 
make  examinations  to  determine  If  all  its 
liabilities  have  actually  been  paid.  Section 
30,  c.  47,  p.  Ill,  Sess.  Laws  1897.  Therefore 
the  plaintiff  was  not  in  default  of  statements 
to  the  Bank  Commissioner  when  this  action 
was  Instituted. 

The  general  corporation  law  (section  1283, 
Gen.  St.  1901)  reads  as  follows :  "It  shall  be 
the  duty  of  the  president  and  secretary  or  of 
the  managing  officer  of  each  corporation  for 
profit  doing  bnsiness  In  this  state,  excejjt 
banking,  insurance  and  railroad  corporations, 
annually,  on  or  before  the  1st  day  of  August, 
to  prepare  and  deliver  to  the  Secretary  of 
State  a  complete  detailed  statement  of  the 
condition  of  such  corporation  on  the  30tb 
day  of  June  next  preceding.  •  •  ♦  jjo 
action  shall  be  maintained  or  recovery  had 
In  any  of  the  courts  of  this  state  by  any  cor- 
poration doing  business  in  this  state  without 
first  obtaining  the  certificate  of  the  Secretary 
of  State  that  statements  provided  for  In  this 
section  have  been  properly  made."  It  is  not 
now  necessary  to  determine  the  applicability 
of  this  statute  to  the  case  of  a  banking  cor- 
poration which  has  surrendered  to  the  Bank 
Commissioner  the  certificate  received  from 
him,  and  which  then  proceeds  to  transact  a 
loan  and  discount  business.  In  view  of  the 
general  policy  of  both  the  banking  and  gen- 
eral corporation  acts  it  might  be  easy  to  say 
that  the  words  "banking  •  • .  •  corpor- 
ations" in  the  exception  clause  of  the  section 
just  cited  mean  "banking  corporations  con- 
ducting a  general  banking  business  under  a 
certificate  of  authority  from  the  Bank  Com- 
missioner," but  that  lawsuit  may  wait  until 
It  is  properly  presented  for  decision. 

We  have  here  the  case  of  a  banking  cor- 
poration which  has  paid  its  depositors,  and 
has  surrendered  its  certificate,  which  has  not 
engaged  In  the  loan  and  discount  business, 
which  has  done  no  business  since  1897,  except 
to  collect  its  assets  and  distribute  the  pro- 
ceeds to  its  stockholders  in  the  process  of 
winding  up  its  affairs,  and  which,  as  au  in- 
cident to  liquidation,  brings  a  suit  upon  a 
promissory  note  given  to  it  while  It  was  a 
going  concern.  Was  it  "doing  business"  when 
the  suit  was  brought,  or  was  it  "doing  busi- 
ness" in  bringing  suit,  within  the  meaning  of 
the  statute?  The  very  terms  of  the  statute 
discriminate  between  maintaining  actiona 
and  doing  business,  and  the  ctaly  rational 
meaning  of  "doing  business"  is  the  carrying 
on  of  the  operations  of  the  corporation,  or 


Digitized  by  LjOOQIC 


Kan.) 


WISWELL  T,  SIMMONS. 


407 


some  portion  of  tbem,  In  tbe  usual  and  reg- 
ular course  of  the  prosecution  of  the  corpo- 
rate enterprise  for  profit  Corporations  are 
organized  to  run,  not  for  the  purpose  of  be- 
ing brought  to  an  end,  and  it  is  the  ordinary 
display  of  corporate  life  which  the  statute 
covers,  not  the  necessary  functions  attending 
corporate  extinction.  The  primary  purpose 
of  the  financial  statements  required  to  be 
filed  is  the  protection  of  those  who  may  be 
financially  interested  in  the  solvency  of  the 
corporation.  The  members  of  the  general 
public  and  the  state  are  no  longer  concerned 
when  the  business  of  a  corporation  Is  re- 
duced to  matters  between  it  and  persons 
who  are  indebted  to  it  and  between  it  and 
its  stocltholders.  The  reason  for  the  regula- 
tion then  ceases  to  apply.  The  words  "doing 
business"  mean  the  same  whether  the  cor- 
poration be  domestic  or  foreign.  Judicial 
interpretations,  in  cases  where  foreign  cor- 
porations have  been  concerned,  are  very  nu- 
merous and  are  substantially  harmonious. 
Lists  may  be  found  in  19  Cyc.  1280,  and  in 
other  parts  of  that  work,  indicated  by  the 
cross-references,  in  13  A.  &  E.  Encycl.  of  Ii. 
(2d  Ed.)  869  et  seq.,  and  in  3  Words  &  Phrases, 
2155.  It  is  universally  held  that  bringing 
or  maintaining  suits  does  not  constitute  the 
doing  of  business  within  the  meaning  of 
these  provisions,  and  that  tbe  phrase  is  in- 
tended to  comprehend  only  the  exercise  of 
corporate  functions  in  tbe  attainment  of  the 
ends  for  which  the  corporation  was  organ- 
ized. 

It  follows  that  the  plaintiff  was  not  in 
default  of  statements  of  its  financial  condi- 
tion to  the  Secretary  of  State  when  It  sued 
the  defendant;  and  from  all  that  has  been 
said  It  must  be  concluded  that  the  plaintiCC 
had  tbe  right  to  obtain  the  Judgment  which 
was  rendered  in  its  favor.  Some  arguments 
are  advanced,  based  upon  testimony  in  the 
case,  respecting  which  the  court  made  no  find- 
ing of  fact  They  cannot  be  considered.  Shu- 
ler  V.  Lasbhorn,  07  Kan.  60i,  74  Pac.  264. 

The  Judgment  of  the  district  court  is  af- 
firmed. 


(77  Kan.  622) 

WISWELL  V.  SIMMONS  et  al. 
(Supreme  Court  of  Kansas.     April   11,  1908.) 

1.  Life  Estates— AcguisirioN  of  Tax  Titi.b 
— Persons  Who  May  Acquibe. 

One  who  purchases  the  interest  of  the  own- 
er of  a  life  estate  in  a  tract  of  land,  and  goes 
into  possession,  cannot  defeat  the  title  of  the  re- 
mainderman by  thereafter  acquiring  a  tax  title 
based  upon  a  tax  sale  that  was  made  before  such 
purchase,  and  that  resulted  from  the  delinquen- 
cy of  the  original  owner  of  the  life  estate. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  33,  Life  Estates,  S  14.] 

2.  MoBTeAOES— Absolute  Deed  as  Mobtoage. 

Where,  at  the  same  time  a  deed  is  made,  the 
grantee  executes  a  contract  to  reconvey  upon 
tlip  payment  of  an  existing  debt  owing  by  the 
grantor,  the  transaction  is  in  effect  a  mortgage, 
uotwithxtanding  the  grantee  tnlces  possession, 
and   refuses   to   accept   an   ordinary   mortguge, 


giving  as  a  reason  that  he  does  not  wish  to 
be  at  the  expense  of  a  foreclosure  in  case  of 
a  default 

3.  Life  Estates— .\quisition  or  Tax  Title 
—Persons  Who  May  Acquire- Mortgaqee 
OF  Life  Estate. 

The  mortgagee  of  a  life  estate  who  is  in 
possession  of  the  mortgaged  property,  enjoying 
the_  income  thereof,  cannot  as  against  the  re- 
mainderman acquire  a  tax  title  based  upon  taxes 
accruing  during  his  occupancy. 

tEd.  Note.— B'or  cases  in  point,  see  CJent.  Dig. 
vol.  32,  Life  Estates,  §  14.] 

4.  Taxation— Tax  Sale— Acquisition  of  Ti- 
tle. 

Where  one  who  is  disqualified  to  acquire 
a  tax  title  based  upon  current  taxes  talces  an 
assignment  of  an  outstanding  tax  sale  certificate 
as  to  which  no  such  disqualitipation  exists,  and 
thereafter  pays  subsequently  accruing  taxes  and 
causes  them  to  be  endorsed  upon  the  certificate, 
a  tax  deed  issued  thereon  will  convey  no  title. 

5.  AnvEBsE  Possession  —  Hostile  Chabacteb 
OF  Possession. 

Tlie  occupancy  of  realty  by  one  who  enter- 
ed claiming  under  the  owner  of  a  life  estate 
will  not  be  converted  into  an  adverse  possession 
so  as  to  set  the  statute  of  limitation  in  opera- 
tion against  the  remainderman  by  the  occupant's 
takmg  and  recording  a  tax  deed,  where  his  re- 
lation to  the  property  disqualifies  him  to  ac- 
quire a  title  in  that  manner. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  1,  Adverse  Possession,  {  462.J 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Cherokee  Coun- 
ty;   C.  A.  McNeill,  Judge. 

Ejectment  Ity  Charles  V.  Simmons  and  oth- 
ers against  John  Wiswell.  Judgment  for 
plaintiffs,  and  defendant  brings  error.  Af- 
firmed. 

A.  D.  Neale  and  E.  L.  Burton,  for  plaintiff 
In  error.  W.  B.  Glasse  and  0.  D.  Ashley, 
for  defendants  in  error. 

MASON,  J.  In  1831  the  owner  of  a  tract 
of  land  conveyed  to  II.  L.  Simmons  a  life 
estate  therein,  with  the  remainder  in  fee  to 
the  clilldren  of  such  life  tenant.  December 
10,  1886,  Simmons  executed  a  quitclaim  deed 
for  the  property  to  W.  H.  Layne,  who  on  the 
same  day  gave  him  back  a  bond  for  a  deed 
agreeing  to  reconvey  upon  the  payment  of 
.$603.25.  Layne  at  once  took  possession, 
which  he  and  his  grantees  have  held  ever 
since.  The  land  was  sold  for  the  taxes  of 
1884  to  a  stranger,  who  paid  the  taxes  of 
1885.  Layne  bought  the  tax  sale  certificate 
after  he  had  talien  possession,  and  later  paid 
the  taxes  of  1886  and  1887,  and  had  them  in- 
dorsed thereon.  He  received  a  tax  deed  up- 
on this  certificate  In  1889.  His  title  subse- 
quently passed  by  mesne  conveyances  to 
John  Wlsweil.  In  1906  H.  L.  Simmons  died, 
and  his  children  thereupon  brought  eject- 
ment agaiust  WlsweJl.  The  plaintiffs  rested 
upon  a  showing  of  the  facts  above  recited, 
which  were  agreed  to.  The  defendant  intro- 
duced oral  evidence  intended  to  show  that 
the  quitclaim  deed  from  Simmons  to  Layne 
was  executed  as  security  for  the  payment  of 
a  (It'l)t.  unci  tinTofore.  with  the  Iwnd  for  a 
deed,  iu  effect  constituted  a  mortgug't.     The 
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court  made  no  specific  finding  upon  this  is- 
sue but  rendered  Judgment  for  the  plaintiffs, 
from  which  the  defendant  prosecutes  error. 
If  the  transaction  between  Simmons  and 
Layne  Is  regarded  as  a  conveyance,  the  as- 
signment of  the  tax  sale  certificate  to  the 
latter  operated  merely  as  a  redemption  from 
the  tax  lien;  for  the  owner  of  a  life  estate 
is  disqualified  to  take  a  tax  title  to  the  prej- 
udice of  the  remainderman,  even  although 
the  taxes  upon  which  it  is  based  accrued  be- 
fore he  acquired  any  Interest  in  the  land,  at 
least  in  any  case  where  they  l)ecame  due  aft- 
er the  creation  of  the  life  estate  which  he 
later  obtained.  This  was  expressly  decided 
in  Lotuuuller  v.  Mosher,  74  Kan.  751,  87  Pae. 
1140.  There  land  was  conveyed  to  Elizabeth 
Yambert  for  her  life.  She  suffered  the  taxes 
to  become  delinquent,  and  one  Durland  ob- 
tained two  tax  deeds  In  consequence  of  such 
default.  Later  Elizabeth  Yambert  deeded  to 
Laura  E.  Lobmuller,  to  whom  Durland  after- 
wards quitclaimed.  The  court  said:  "After 
Laura  E.  Lobmuller  had  purchased  the  life 
estate  in  the  land,  her  acquisition  of  the  Dur- 
land tax  titles  merely  redeemed  the  land 
from  taxes."  The  conclusion  there  announc- 
ed was  a  necessary  result  of  the  application 
to  the  facts  of  that  case  of  the  general  rule 
that  a  life  tenant  cannot  acquire  an  out- 
standing title  or  Incumbrance  for  his  sole 
benefit  as  against  the  remainderman.  16 
Cyc.  617,  notes  23,  33.  This  rule  was  applied 
to  tax  titles  in  Phelan  v.  Boylan,  25  Wis. 
679,  and  in  Defreese  v.  Lake,  105)  Mich.  415, 
67  N.  W.  503,  32  L.  R.  A.  744,  ^i3  Am.  St  Rep. 
584.  See,  also,  Crawford  v.  Mels,  123  Iowa, 
610,  99  N.  W.  186,  66  L.  R.  A.  154.  101  Am. 
St.  Rep.  337.  In  the  Wisconsin  Case  cited 
it  was  said:  "The  complaint  alleges  as  mat- 
ter of  law  that  it  was  the  duty  of  the  de- 
fendant to  have  redeemed  the  land  by  pay- 
ment of  the  taxes.  This  may  or  may  not 
have  been  so.  If  the  tenant  had  chosen  to 
let  the  laud  go  for  the  taxes,  so  that  valid 
title  and  possession  would  have  been  acquir- 
ed by  a  stranger,  thus  forfeiting  his  life  es- 
tate as  well  as  the  inheritance.  It  is  possible 
that  the  heirs  would  have  had  no  ground  of 
complaint  or  cause  of  action  against  him. 
The  taxes  having  accrued  before  the  life  es- 
tate arose  or  tenancy  existed,  it  may  be  that 
the  tenant  was  not  chargeable,  at  all  events, 
with  the  duty  of  paying  them.  But,  be  this 
as  it  may,  there  exist  other  grounds  here  for 
holding  that  he  shall  take  no  advantage  as 
against  the  reversions  of  the  title  he  has  ac- 
quired. The  taxes  here  were  a  charge  upon 
the  land,  a  lien,  In  fact,  upon  the  life  estate 
of  the  tenant  as  well  as  the  fee  of  the  re- 
versioners; and,  where  that  is  the  case,  a 
purchase  of  the  tenant,  or  title  acquired  by 
him  in  pursuance  of  such  charge.  Inures  to 
the  benefit  of  the  reversioner  as  well  as  him- 
self. The  established  doctrine  is  that  a  ten- 
ant for  life  In  itossession  in  the  purchase  of 
an  Incumbrance  uiK)n  the  estate  Is  regarded 
as  having  made  the  purchase  for  the  Joint 


benefit  of  himself  and  the  remainderman  or 
reversioner,  and  cannot  hold  it  for  his  own 
exclusive  benefit."  The  efTect  of  the  decision 
In  the  Michigan  case  cited  was  thus  stated  in 
the  sixth  headnote  prepared  by  the  editors 
of  the  Lawyers'  Reports  Annotated:  "A  de- 
visee of  a  life  estate  in  remainder  cannot 
cut  off  the  remainders  limited  upon  his  life 
estate  by  purchasing  the  property  at  tax 
sales  caused  by  default  of  the  first  taker." 

It  would  be  dlfl[lcult  to  say  that  the  quit- 
claim deed  and  bond  to  reconvey,  consider- 
ed alone,  should  be  interpreted  as  a  mort- 
gage. That  they  bore  the  same  date  would 
doubtless  Justify  regarding  them  as  forming 
parts  of  the  same  transaction.  But  the 
prevailing  rule  seems  to  be  that,  where  the 
papers  show  upon  their  face  a  purchase 
and  agreement  for  a  resale,  there  is  no  pre- 
sumption that  a  mortgage  was  intended.  It 
Is  so  stated  In  27  Cyc.  970.  Of  the  cases 
there  cited  the  one  in  which  the  polut 
Is  most  fully  discussed  is  Gassert  v.  Bogk, 
7  Mont.  585,  19  Pac.  281,  1  L.  R.  A. 
240.  Tile  decisions  are  there  reviewed,  ami 
the  conclusion  Is  reached  that,  while  the  au- 
thorities are  in  conflict,  the  majority  support 
the  text  statement.  In  the  opinion  It  is  said: 
"It  will  appear  by  cases  hereinafter  cited 
that  the  courts  of  last  resort  in  Texas, 
Michigan,  Illinois,  Wisconsin,  Indiana,  and 
Tennessee  have  held  that  a  deed  with  a  con- 
temporaneous contract  to  reconvey  Is  not 
per  se  a  mortgage.  The  third  class  of  cases 
is  that  in  which  the  courts  hold  that  a  deed 
and  contract  to  reconvey  are  per  se  mortga- 
ges. This  class  Includes  the  cases  from  Ver- 
mont, Maine,  Massachusetts,  and  Pennsyl- 
vania." In  this  classification  Michigan  seems 
to  be  placed  In  the  wrong  category,  for  In 
Jeffrey  v.  Ilursh,  58  Mich.  246.  25  N.  W.  176. 
27  N.  W.  7,  It  Is  said:  "It  Is  now  settled, 
as  well  as  any  principle  of  law  can  be,  that 
an  absolute  deed,  with  a  bond  or  separate 
defeasance  or  agreement  executed  at  the 
same  time,  to  reconvey  the  estate  upon  pay- 
ment of  a  certain  sum  of  money,  constitute 
a  mortgage,  if  the  Instruments  are  of  the 
same  date,  or  are  executed  and  delivered  at 
the  same  time,  and  as  one  transaction;  and, 
when  this  Is  the  case,  it  is  a  conclusion  of 
law  that  they  constitute  a  legal  mortgage." 
The  Montana  case  was  affirmed  by  the  Uni- 
ted States  Supreme  Court.  Bogk  v.  Gassert, 
149  U.  S.  17,  13  Sup.  Ct  738,  37  L.  Ed.  631. 
See,  also,  1  .Tones  on  Mortgages  (6th  E^.) 
i  247a.  In  Pope  v.  Nichols,  61  Kan.  230. 
59  Pac.  257,  the  Inquiry  being  whether  the 
contemporaneous  execution  by  a  grantee  of 
a  bond  to  reconvey  gave  notice  to  a  third 
person  that  the  transaction  was  intended 
as  security  for  a  debt,  various  grounds  are 
suggested  upon  which  such  an  inference 
might  be  drawn.  In  the  present  case  the 
bond  recited  an  agreement  to  reconvey  upon 
the  payment  of  a  note  for  1003.25  to  one  T. 
P.  La  Rue,  but  did  not  clearly  show  by  whom 
such  payment  was  to  be  made.    It  therefore 
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failed  to  disclose  affirniatlTely  the  existence 
of  a  debt  owing  by  Simmons.  This  omission, 
howcTer,  was  supplied  by  the  evidence.  The 
defendant  testified  that  the  quitclaim  deed 
was  given  as  security  for  the  payment  of  a 
note  to  La  Rue,  which  he  signed  as  surety 
for  81mmon&  In  that  case  the  transaction  was 
in  effect  a  mortgage,  notwithstanding  Layne 
went  into  Immediate  possession  of  the  prem- 
ises (Clarlc  V.  Landou,  90  Mich.  83,  51  N.  W. 
337),  and  had  refused  to  accept  a  mortgage, 
giving  as  a  reason  that  be  did  not  wish  to 
l>e  at  the  expense  of  a  foreclosure  in  the 
event  of  a  default.  An  instrument  which  is 
In  form  a  deed  is  in  efTect  a  mortgage,  if 
It  is  intended  as  security  for  a  debt  which 
the  grantor  remains  under  an  obligation  to 
pay.  The  existence  and  continuance  of  a 
debt  Is  the  final  test.  Fabrlque  v.  Mining 
Co.,  6»  Kan.  733,  77  Pac.  585,  and  cases  cit- 
ed. The  fact  that  one  or  both  of  the  parties 
may  have  had  a  wholly  mistalcen  idea  as  to 
their  respective  rights  under  it  cannot  change 
Its  essential  character. 

Conceding  the  transaction  between  Sim- 
mons and  Layne  to  have  been  a  mortgage, 
was  Layne  thereby  disqualified  to  acquire 
a  tax  title  against  the  remaindermen,  the 
children  of  Simmons?  This  court  is  com- 
mitted to  the  doctrine  that  the  mere  relation 
of  mortgagee  does  not  prevent  the  acquisi- 
tion of  a  valid  tax  deed  (McLaughlin  v. 
Acorn,  58  Kan.  514,  50  Pac.  441),  although 
the  rule  is  otherwise  in  many  Jurisdictions, 
perhaps  In  the  greater  number.  See  27  A. 
&  E.  Encycl.  L.  957,  and  dissenting  opinion 
in  Jones  v.  Biaclc,  18  Olil.  344,  88  Pac.  ia'>2, 
00  Pac.  422.  But  the  court  has  been  careful 
to  leave  the  question  open  with  respect  to 
a  mortgagee  who  has  possession  of  the  prop- 
erty Involved.  Whether  a  mortgagee  may 
ever  assert  a  title  under  a  deed  based  upon 
taxes  that  accrued  while  he  was  enjoying 
tbe  rents  and  profits,  it  Is  clear  that  Layne, 
as  the  mortgagee  of  a  life  interest  in  the  oc- 
cupancy of  the  property,  owed  a  duty  to  the 
'remnindernian  to  pay  at  least  the  current 
taxes  out  of  its  income.  In  this  respect  he 
stood  upon  no  higher  ground  than  the  own- 
er of  the  life  estate,  out  of  whose  title  his 
own  interest  had  been  carved.  His  rights 
with  regard  to  taxes  that  had  accrued  or 
tax  sales  that  had  been  made  before  he  ob- 
tained possession  need  not  now  be  determin- 
ed. True,  his  tax  deed  was  based  upon  a 
certificate  that  had  been  issued  before  he 
acquired  any  interest  in  the  land,  but  after 
he  had  entered  into  possesion,  instead  o. 
paying  the  subfeqnentiy  accruing  taxes  aa 
one  under  an  obligation  to  do  so.  be  caused 
them  to  be  indorsed  upon  the  certificate  as 
an  increment  to  the  lien  evidenced  thereby. 
Therefore  the  consideration  for  the  tax  deed 
which  he  received  was  made  up  In  part  of 
taxes  which  accrued  while  be  was  in  pos- 
session, and  which  he  owed  a  duty  to  the  re- 
maindermen to  pay.  Ill  Kucii  a  situation  the 
deed  cannot  be  upheld  against  them  as  a 


conveyance  of  title  In  virtue  of  Its  being 
founded  In  part  upon  earlier  taxes.  For  the 
purpose  of  determining  his  capacity  to  ac- 
quire a  tax  title,  the  consideration  cannot 
be  apportioned.  It  must  be  treated  as  an 
entirety.  And,  a  part  of  it  being  composed 
of  taxes  which  he  was  bound  to  pay,  the 
transaction  must  be  regarded  as  a  redemp- 
tion. 

The  defendant  invokes  the  protection  of  tbe 
general  statute  of  limitation,  and  also  of 
that  relating  to  actions  against  claimants 
under  tax  deeds.  The  plaintiff's  right  of 
possession  did  not  accrue  until  the  death 
of  their  father  terminated  the  life  estate. 
The  general  statute  did  not  run  against  them 
while  the  defendant  rightfully  occupied  tbe 
property,  because,  while  that  situation  ex- 
isted, no  right  to  sue  in  ejectment  could  ac- 
crue to  them.  And  even  if,  in  tbe  absence 
of  a  special  statute,  a  remainderman  may 
ever  bring  an  action  against  the  life  tenant 
to  settle  the  title  and  protect  his  interest, 
he  cannot  do  so  tmtil  his  rights  have  been 
questioned  or  denied.  Ordinarily  one  who 
takes  a  deed  purporting  to  vest  complete 
ownership  in  him  may  l>e  deemed  thereby 
to  assert  an  absolute  title,  but  here  the  re- 
cording of  the  tax  deed  by  Layne  did  not 
convert  his  possession  into  an  adverse  hold- 
ing against  tlie  children  of  Simmons  ttecauue 
he  was  disqualified  to  acquire  a  title  by  that 
means.  This  follows  from  what  has  been 
decided  heretofore  with  regard  to  the  statute 
of  limitation  enacted  for  the  protection  of 
claimants  under  tax  sales.  Section  7680  of 
the  General  Statutes  of  1901  provides  that 
a  proceeding  for  the  recovery  of  lands  sold 
for  taxes  must  be  brought  within  five  years, 
and  section  7U82  that  the  recording  of  a  tax 
deed  shall  t>e  deemed  such  an  assertion  of 
title  as  to  enable  the  owner  to  maintain 
ejectment,  but  In  the  third  paragraph  of  tho 
syllabus  in  Woo<lman  v.  Davis,  32  Kan.  344, 
4  Pnc.  202,  it  WHS  said  of  these  sections: 
"Where  tlie  objection  to  a  tax  deed  goes,  not 
to  the  proceedings,  but  to  the  power  of  the 
party  to  take  the  title,  and  such  party  is 
not  In  a  position  to  take  anything  neither 
the  limitation  in  section  141  nor  section  14f. 
of  chapter  107  of  the  Compiled  Laws  of 
1879,    has   any    application." 

The  judgment  is  affirmed. 


STATE  v.  MOORE. 


(77  Kan.  736) 


(Supreme  Court  of  Kansas.     April   11,   1908.) 

1.  Criminal  Law— Evidence— Admissibility. 

In  the  trial  of  crimiuul  cases  tlie  evidence 
should  be  confined  to  the  question  in  issue ; 
facts  collateral  to  and  not  connected  witli  the 
subject  tieing  investigated  are  not  admissible. 

2.  Homicide— Instructions. 

Instructions  examined,  and  approved. 
(Syllabus  by  tlie  Court.) 

Ap|)eai  from  District  Court,  Cowley  Coun- 
ty; C.  L.  Swarts,  Judge. 
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John  C.  Moore  was  convicted  of  murder, 
and  he  appeals.    Reversed  and  remanded. 

Adams  &  Adams  and  L.  C.  Brown,  for  ap- 
pellant. F.  S.  Jackson,  Atty.  Gen.,  Ed.  J. 
Fleming,  A.  M.  Jackson,  and  A.  L.  Noble,  for 
the  State. 

GRAVES,  J.  On  December  27,  1906.  J.  C. 
Moore  was  convicted  In  the  district  court  of 
Cowley  county  of  murder  In  the  first  degree, 
by  killing  his  wife,  Clara  C.  Moore.  A  mo- 
tion for  a  new  trial  was  overruled,  sentence 
pronounced,  and  the  defendant  being  dissat- 
isfied appeals  to  this  court.  Thirty-seven  as- 
signments of  error  have  been  presented,  but, 
as  several  of  them  relate  to  the  same  ques- 
tions, it  will  be  unnecessary  to  consider  them 
In  detail. 

Complaint  Is  made  of  the  district  court  for 
admitting  evidence  of  domestic  troubles  be- 
tween the  appellant  and  deceased  existing 
years  prior  to  the  homicide  and  In  no  way 
relating  thereto.  Mrs.  Edith  McCuUough,  a 
daughter  of  the  deceased,  and  a  stepdaughter 
of  the  defendant,  testified  to  profane  and  vul- 
gar language  used  by  the  defendant  to  her 
mother  at  different  times  during  a  period 
beginning  more  than  twelve  years  before  the 
commission  of  the  crime  charged ;  also,  that  In 
1901  he  put  the  witness  and  her  mother  out 
of  the  house  onto  the  i)orch.  Mrs.  Moore  was 
a  member  and  regular  attendant  of  the  Bap- 
tist Church.  This  practice  on  her  part  was 
violently  opposed  by  her  husband  To  prevent 
her  church-going,  he  made  threats  of  violence 
against  her,  and  used  vulgar  and  profane 
language  concerning  her  and  other  church- 
going  people.  This  conduct  of  the  defendant 
became  so  persistent  and  violent  that  the  de- 
ceased left  him,  and  on  March  27,  1901,  she 
commenced  an  action  for  divorce  and  ali- 
mony, alleging  extreme  cruelty.  The  defend- 
ant answered  and  alleged  that  they  had  a 
family  controversy  concerning  a  "Carrie  Na- 
tion Crusade"  then  being  conducted  In  the 
city,  in  which  he  and  the  deceased  with  her 
daughter  Edith  were  in  opposition,  and  the 
conduct  and  talk  of  Edith  so  irritated  him 
that  he  put  her  out  of  the  house.  On  April 
19,  1901,  the  plalntiflF  obtained  a  decree  of 
divorce  and  alimony  as  prayed  for.  A  motion 
for  a  new  trial  was  sustained  June  4,  1901. 
The  case  was  then  dismissed  by  the  plaintiff, 
and  the  parties  resumed  their  marital  rela- 
tions. The  reason  for  this  reconciliation  is 
given  by  one  of  the  witnesses  as  follows: 
"Why,  I  have  heard  her  say  before  him  that 
she  came  back  because  be  promised  to  do 
what  was  right  and  to  go  to  church  with  her. 
I  have  heard  her  ask  him  to  go  to  church 
with  her.  I  have  heard  her  offer  to  go  to 
other  churches  than  the  Baptist  church  with 
him;  and  I  heard  her  say  that  be  promised 
to,  and  heard  him  say  he  wouldn't  go.  I  have 
beard  her  ask  him  to  go  a  number  of  times, 
and  told  him  that  she  came  back  to  live  with 
him  because  he  promised  to  be  a  man  and 
promised  to  do  what  was  right"    Some  time 


afterwards,  and  during  the  year  1901,  Mrs. 
Moore,  her  daughter  EkUth,  R.  B.  McCullough. 
who  afterwards  married  Edith,  and  his  sister 
started  to  attend  an  entertainment  at  Chi- 
locco,  an  Indian  school  a  few  miles  away. 
The  defendant  followed,  overtook  them,  and 
compelled  his  wife  to  return.  It  appears  that 
the  defendant  was  very  much  opposed  to  the 
relations  then  existing  between  £:dlth  and  Mc- 
Cullough. The  occurrence  is  described  by 
McCullough  thus:  "My  sister  had  come  to 
town,  and  there  was  an  entertainment  at  Chi- 
locco;  she  drove  In  with  a  horse  and  buggy, 
and  Edith  Tombs  proposed  that  we  go  to 
Chllocco,  and  that  her  mother  would  like  to 
go.  I  had  no  objections,  and  I  told  her  I 
would  go  with  my  sister.  I  took  my  horse 
and  buggy  down  to  John  Moore's  house,  and 
Mrs.  Moore  and  Edith  Tombs — Tombs  then — 
got  in  the  buggy.  Just  as  they  were  driving 
away  John  Moore  came  up  and  he  hollered 
something  at  them — ^1  don't  just  remember 
what  It  was — and  they  drove  on  In  a  way 
that  they  didn't  hear  him,  or  went  anyway, 
and  be  then  jumped  onto  me  and  cursed  me 
and  shook  his  fist  in  my  face,  and  accused 
me  of  trying  to  take  his  wife  out  of  town. 
I  tried  to  argue  the  question  with  blm.  I 
told  him  I  wasn't,  and  I  supposed  he  knew 
she  was  going  also,  and  they  were  just  going 
to  Chllocco  to  an  entertainment  and  would 
be  back,  but  be  paid  no  attention  to  my  plea, 
and  I  walked  away  and  left  him  alone :  went 
up  town  to  my  sister  where  she  was  In  the 
buggy  at  a  livery  barn,  I  think,  and  we  hitch- 
ed up  and  drove  on  to  Chllocco  and  overtook 
them,  and  passed  them  and  was  in  the  lead 
when  some  one  drove  up  from  behind  and 
came  around  in  front  of  Mrs.  Moore  and  her 
daughter,  and  I  drive  on  a  little,  not  very  far. 
and  stopped.  I  heard  him  order  her  to  get 
out  of  the  buggy  and  go  back  to  town  with 
him,  which  she  refused  to  do ;  but  her  daugh- 
ter got  out  of  the  buggy  and  come  and  got 
in  the  buggy  with  me  and  my  sister,  and 
Jlrs.  Moore  turned  to  go  back  to  town.  He 
also  turned,  and  as  he  turned  be  put  his  hand 
on  bis  hip  pocket  and  turned  to  me  as  be 
said :  'For  two  cents  and  a  half  I  would  put 
a  hole  through  you.'  I  drive  on,  and  they 
drove  back  to  town ;  and  I  seen  no  more  of 
them  that  day."  Minnie  Tombs,  another 
daughter  of  the  deceased,  testified  substan- 
tially the  same  as  her  sister  Edith,  concern- 
ing the  treatment  of  her  mother  by  the  de- 
fendant years  before  the  homicide. 

On  January  1,  1906,  another  separation 
having  taken  place,  the  deceased  caused  the 
defendant  to  be  arrested  for  the  purpose  of 
compelling  him  to  give  a  bond  to  keep  the 
peace.  In  her  verified  complaint  she  stated 
that  the  defendant  had  made  threats  to  as- 
sault and  kill  her.  and  she  was  afraid  he 
would  do  so.  The  rtate  Introduced  In  evi- 
dence the  verified  answer  of  the  defendant 
In  the  divorce  suit,  the  decree,  the  order 
granting  a  new  trial,  and  the  order  of  dis- 
missal.    The  complaint  in  the  peace  prooeed- 
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ings.  the  warrant  Issued  therein  with  the 
return  thereon  showing  the  arrest  of  the  de- 
fendant were  also  Introduced.  It  was  then 
shown  by  the  statement  of  the  Justice  of  the 
peace  that  the  defendant  was  committed  to 
Jail,  but  when  the  case  came  up  for  trial,  the 
prosecutrix  lefnslug  to  appear,  it  was  dis- 
missed. 

It  is  urgently  insisted  that  this  evidence 
was  irrelevant  and  prejudicial.  We  are  un- 
able to  see  the  theory  upon  which  it  was  ad- 
mitted. The  deceased  was  lillled  October  21, 
1906,  in  open  daylight  on  a  public  street  in 
the  very  presence  and  sight  of  numerous  peo- 
ple. The  fact  that  the  defendant  did  the 
Ictlling  in  manner  and  form  as  charged  was 
not  disputed.  It  is  difficult  to  see  how  the 
vulgar  and  profane  utterauces  of  the  defend- 
ant made  12  years  before  would  throw  any 
light  upon  the  homicide.  When  the  decree  of 
divorce  was  set  aside  in  1901,  and  the  parties 
resumed  their  marital  relations,  it  would 
seem  that  all  past  differences  were  recon- 
ciled and  condoned.  After  the  defendant  had 
been  arrested  upon  the  complaint  of  his  wife, 
and  she  refused  to  appear  against  him,  there 
was  another  reconciliation,  and  they  again 
resumed  the  relations  of  husl>and  and  wife, 
which  continued  until  about  a  year  before 
tile  homicide.  How  far  collateral  facts  may 
be  properly  admitted  in  evidence  depends  up- 
on the  peculiar  features  of  the  case  being 
tried.  Usually  such  evidence  is  confined  to 
rases  where  the  prosecution  is  required  to 
resort  to  clrcimistantiai  evidence  to  connect 
the  defendant  with  the  offense;  In  which 
case,  motive,  the  former  relations  of  the  par- 
ties, threats,  and  admissions  of  the  defend- 
ant are  important ;  but  no  such  necessity  ex- 
ists here.  The  proceedings  in  the  divorce 
case  and  in  the  application  to  compel  defend- 
ant to  give  a  peace  bond  seem  quite  remote 
and  foreign  to  the  homicide.  The  natural  ef- 
fect of  this  class  of  evidence  is  to  Inflame 
and  prejudice  the  minds  of  the  jury  against 
the  defendant  on  account  of  former  cruelty 
and  brutality,  in  no  way  connected  with  the 
homicide,  so  that  a  fair  consideration  of  his 
defense  will  be  difficult,  if  not  impossible. 
It  Is  a  familiar  and  elementary  rule  that 
evidence  must  be  confined  to  the  point  In 
issue.  Collateral  facts  not  directly  connected 
with  the  subject  under  Investigation  are  in- 
admissible. 21  Cyc.  92!)-»30;  1  Elliott  on  Evi- 
dence, 24.5;  Sutton  v.  Johnson,  62  111.  209; 
Karris  v.  People.  129  111.  521,  21  N.  E.  821, 
4  L.  R.  A.  582,  16  Am.  St.  Rep.  283 ;  Nlcker- 
son  V.  Gould.  82  Me.  512,  20  Atl.  8t5 ;  State  v. 
Brantley,  84  N.  O.  766 :  People  t.  Sharp,  107 
N.  Y.  427,  14  N.  E.  319,  1  Am.  St.  Rep.  K)!. 

In  the  case  of  Raines  v.  State  (Miss.)  33 
South.  19,  It  is  said:  "In  a  prosecution  for 
wife  murder,  evidence  that  the  accused  had 
for  ten  years  before  the  alleged  crime  cursed 
and  III  treated  his  wife  and  committed  many 


simple  assaults  upon  her  was  Improperly  ad- 
mitted." In  the  case  of  Billings  y.  State,  52 
Ark.  303,  12  S.  W.  574,  It  was  held  that  "Evi- 
dence concerning  a  difficulty  between  the  de- 
fendant and  the  deceased  which  occurred  two 
and  a  half  years  l>efore  the  homicide  is  irrel- 
evant where  no  connection  is  shown  between 
the  two  events,  and  being  prejudicial  to  the 
defendant  is  reversible  error."  It  was  also 
said :  "The  general  rule  is  well  established, 
in  civil  as  well  as  in  criminal  cases,  that  evi- 
dence shall  be  confined  to  the  issue.  It  seems 
that  the  necessity  for  the  enforcement  of  the 
rule  is  stronger  in  criminal  cases.  The  facts 
laid  before  the  jury  should  consist  exclusive- 
ly of  the  transaction  that  forms  the  subject 
of  the  Indictment  and  matters  relating  there- 
to. To  enlarge  the  scope  of  the  investiga- 
tion beyond  this  would  subject  the  defendant 
to  the  dangers  of  surprise  against  which  no 
foresight  might  prepare  and  no  innocence  de- 
fend. Under  this  rule,  it  is  generally  im- 
proper to  introduce  evidence  of  other  offenses ; 
but  if  facts  bear  upon  the  offense  charged, 
they  may  be  proven,  although  they  disclose 
some  other  offense.  The  test  of  admissibility 
is  the  connection  of  the  facts  offered  with  the 
subject  charged."  The  conduct  of  the  de- 
fendant was  consistent  with  the  theory  of 
Insanity,  and  that  was  his  defense.  There 
was  substantial  evidence  to  sustain  this 
claim,  and  we  are  unable  to  say  that  the  jury 
was  not  Influenced  to  the  defendant's  preju- 
dice by  this  improper  testimony. 

We  have  examined  the  instructions  request- 
ed by  the  defendant,  and  refused  by  the  court, 
as  well  as  those  given  by  the  court  and  ob- 
je<-ted  to  by  the  defendant,  and  are  unable  to 
find  any  error  in  the  action  of  the  court  in 
respect  to  either.  The  instruction  given  by 
the  court  on  the  subject  of  insanity,  to  which 
objection  is  made,  when  taken  In  connection 
with  the  other  instructions  given  upon  that 
subject,  is  fairly  in  harmony  with  the  rule 
followed  by  the  courts  generally,  and  as  here- 
tofore adopted  by  this  court.  State  v.  Mowry, 
.37  Kan.  309,  15  Pac.  282 ;  State  v.  Nl.xon,  82 
Kan.  2U5,  4  Pac.  159.  The  rule  as  to  dying 
declarations  was  correctly  stated  by  the  trial 
court.  State  v.  Reed,  53  Kan.  767,  37  Pac. 
174,  42  Am.  St.  Rep.  322. 

We  think  substantial  error  was  committed 
by  the  admission  of  evidence  concerning  re- 
mote and  collateral  facts  as  shown  by  the 
testimony  of  the  witnesses  I£dith  McCui- 
lough,  Minnie  Tombs,  R.  B.  McCuilough,  O. 
H.  Mclutire,  and  the  partial  record  in  the 
legal  proceedings. 

This  conclusion  will  require  a  reversal. 
The  other  questions  presented  need  not  be 
considered. 

The  judgment  of  the  district  court  is  re- 
versed, and  the  case  is  remanded,  with  di- 
rection for  a  new  trial. 
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(77  Kan.  702) 

GRADEN   ▼. 


MATS    et    al. 


(Supreme   Court  of   Kansas.     April   11,   1908.) 

Executors  and  Administbatobs  —  Sale  to 

Pay  Debts — Validity. 

In  an  action  ot  ejectment  brouRht  against 
the  claimant  under  an  administrator's  deed  by 
the  heir  of  the  deceased  owner  of  (he  land,  the 
entire  record  of  the  proceedings  in  the  probate 
court  was  introduced  in  evidence.  It  disclosed 
no  order  requiring  notice  of  the  time  and  place 
of  hearing  the  petition  to  sell  and  fixing  the 
length  of  time  and  the  manner  in  which  notice 
should  be  given.  A  copy  of  a  printed  notice  ap- 
peared in  the  files.  The  court  ordered  the  land 
sold,  confirmed  the  sale  made,  and  ordered  the 
deed  to  be  executed.  Section  2!».18,  Gen.  St. 
1901,  provides  that  an  administrator's  deed  shall 
be  presumptive  evidence  that  the  administrator 
observed  the  directions  and  complied  with  the 
requisitions  of  the  law.  Held,  the  record  is  con- 
clusive evidence  that  no  order  respecting  notice 
was  made,  the  unauthorized  notice  was  a  nullity, 
the  8ub8«quent  acts  of  uie  court  did  not  cure  the 
lack  of  jurisdiction  to  enter  upon  the  proceed- 
ing, the  statute  cited  does  no  more  than  dis- 
pense with  the  production  of  the  record  in  the 
first  instance,  and  the  deed  is  void. 

(Syllabus  by  the  Court.) 

Error  from  District  0)urt,  Ellis  County; 
J.  H.  Reeder,  Judge. 

Action  between  Mary  Grnden  and  Freder- 
ick Mais  and  Agnes  Mnis.  From  the  Judg- 
ment Graden  brings  error.    Reversed. 

W.  E.  Sanni,  for  plaintiff  in  error.  A.  D. 
Gllkeson,  for  defendants  In  error. 

BURCII,  J.  The  question  In  this  case  Is 
whether  the  anterior  proceedings  are  suffi- 
cient to  uphold  an  administrator's  deed.  The 
district  court  so  held  in  an  action  of  eject- 
ment brought  by  an  heir  at  law  against  a 
claimant  under  the  deed. 

The  entire  record  of  the  probate  court  con- 
taining the  proceedings  upon  which  the  deed 
in  question  Is  based  was  introduced  in  evi- 
dence. No  order  Is  disclosed  requiring  notice 
of  the  time  and  place  of  hearing  the  petition 
to  sell,  and  fixing  the  length  of  time  and  the 
manner  In  which  notice  should  be  given.  A 
copy  of  a  printed  notice  appears  In  the  flies. 
The  court  made  an  order  that  the  land  be 
sold,  and,  after  a  sale  had  been  made,  con- 
flrnied  It,  and  ordered  the  deed  to  be  execut- 
ed. The  statute  provides  that  an  adminis- 
trator's deed  shall  be  presumptive  evidence 
that  the  administrator  observed  the  direc- 
tions, and  complied  with  the  requisitions  of 
the  law.  Gen.  St.  lfK)l,  i  2!>;«.  Are  these 
thing.«  enough?  In  this  state  proceedings  by 
an  administrator  of  the  estate  of  a  deceased 
person  to  sell  real  estate  are  regarded  as  ad- 
versary to  the  heir  at  law.  The  heir  must  be 
notified  of  the  hearing  upon  the  petition  to 
sell,  or  the  court  has  no  Jurisdiction  to  order 
a  sale.  It  Is  the  ordinary  case  of  obtaining 
Jurisdiction  of  a  party  before  authority  to 
proceed  against  him  attaches.  The  manner 
in  which  notice  shall  be  given,  whether  by 
personal  service,  by  publication,  or  otherwise, 
and  the  length  of  time  for  whi<-li  notice  shall 
be  given,  must  be  directed  by  the  court.    Gen. 


St  1901,  !  2923.  An  order  prescribing  these 
essentials  of  notice  Is  an  Indispensable  requi- 
site to  a  valid  notice.  Without  it  there  i» 
nothing  upon  which  notice  can  rest.  A  notice 
without  an  order  for  It  In  its  pedigree  avails 
nothing.  In  the  case  of  MIckel  v.  Hicks,  19 
Kan.  578,  21  Am.  Rep.  1«1,  It  Is  said:  "Where 
the  court  determines  what  kind  of  notice 
must  be  given,  no  right  to  give  any  notice 
exists  until  the  court  has  made  Its  determina- 
tion. •  •  ♦  A  notice  without  an  order 
prescribing  the  manner  thereof  has  no  force." 
In  the  case  of  C,  K.  &  N.  Ry.  Co.  v.  Cook, 
43  Kan.  83,  22  Pac.  988,  the  syllabus  reads: 
"If  notice  to  the  heirs  and  persons  Interested 
of  the  time  and  place  at  which  an  application 
by  an  administrator  to  sell  the  real  estate  of 
the  deceased  will  be  heard  is  not  ordered  by 
the  probate  court,  and  is  not  given  to  such 
persons,  the  sale  Is  void."  There  are  there- 
fore In  proceedings  of  this  kind  two  Jurisdic- 
tional requirements:  First,  an  order  prescrib- 
ing notice;  and,  second,  a  notice  which  ful- 
fills the  terms  of  the  order,  and  the  circum- 
stance that  a  court  proceeds  to  order  a  sale 
ns  If  it  had  first  obtained  Jurisdiction,  and 
then  confirms  the  sale,  cannot  supply  the 
jurlsdi(ftlonal  facts  necessary  to  authorize  It 
to  enter  upon  a  hearing  of  the  petition  to  sell. 
In  many  Instances,  after  a  notice  has  been 
given  or  an  act  has  been  done  which  the  court 
might  have  autliorIze<1,  the  notice  or  the  net 
may  be  adopted  and  approved  as  If  It  had 
first  been  authorized.  But  this  rule  does  not 
apply  to  Jurisdictional  matters.  Unless  there 
be  jurisdiction  to  begin  a  proceeding,  every- 
thing done  in  the  course  of  the  proceeding  is 
void,  including  attempts  at  ratification.  The 
terms  of  the  statute  relating  to  the  presump- 
tive evidence  afforded  by  an  administrator's 
deed  go  only  to  the  extent  of  making  the  deed 
prima  facie  proof  that  the  administrator  com- 
plied with  whatever  lawful  orders  the  court 
made,  and  with  whatever  requirements  the 
statutes  them.selves  placed  upon  him.  It 
does  not  make  the  deed  prima  facie  evidence 
of  jurisdiction  in  the  court  to  bind  the  heir. 
In  this  respect  the  statute  is  much  narrower 
than  the  one  prescribing  the  evidentiary  effect 
of  tax  deeds.  Gen.  St.  1!KH,  §  7G"a  If.  how- 
ever, the  statute  should  be  Inter-reted  to 
mean  that  an  administrator's  deed  is  prima 
facie  evidence  of  the  validity  of  the  entire 
proceeding  ujion  which  It  Is  based,  It  would 
do  no  more  than  dispense  with  an  api>eul  to 
the  record  In  the  first  Instance.  Whenever 
the  record  is  produced,  it  must  control.  If  it 
should  be  shown  that  the  retiulred  record  is 
destroyed  or  has  lK?en  lost,  then.  In  the  ab- 
sence of  secondary  evidence,  the  presumption 
attending  the  deed  might  l>e  allowed  to  pre- 
vail, as  in  the  ca.se  of  Morrill  v.  Douglass,  14 
Kan.  293,  304.  But,  when  the  complete  rec- 
ord is  offered  In  evidence,  it  proves  what  steps 
es.sential  to  jurisdiction  were  in  fact  omit- 
tetl,  as  well  as  what  steps  were  In  fact  taken. 
It  establishes  the  fuct  that  nothing  was  done 
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except  what  It  shows,  and  that  whatever  It 
shows  to  have  been  done  was  done  in  the 
manner  It  shows. 

The  foregoing  propositions  are  not  serious- 
ly contested  in  the  brief  for  the  defendant, 
but  it  is  urged  that  the  language  of  the  stat- 
ute contemplates  that  the  requirements  re- 
specting notice  of  the  hearing  upon  a  petition 
to  sell  real  estate  may  be  Imposed  by  mere 
verbal  direction  to  the  administrator,  and 
need  not  appear  on  the  journal  of  the  court 
The  probate  court  is  made  a  court  of  record 
for  the  very  purpose  of  preserving  Indubitable 
and  indisputable  evidence  of  Its  acts.  Pro- 
ceedings whereby  parties  may  be  deprived  of 
their  real  estate  are  among  the  most  impor- 
tant which  the  probate  court  has  to  conduct. 
Without  jurisdiction  such  proceedings  are 
coram  non  judice;  and  it  would  destroy  the 
entire  theory  of  judicial  records  if  jurisdic- 
tional orders  respecting  such  proceedings 
were  left  to  depend  upon  the  uncertain  mem- 
ory of  spoken  words.  See  4  Wlgmore,  Ev.  § 
2450.  It  frequently  occurs  that  the  records 
of  probate  courts  are  carelessly  made  up,  and 
do  not  In  fact  exhibit  all  that  took  place,  or 
defectively  express  what  actually  occurred. 
In  such  a  case  the  remedy  of  a  party  who  is 
bound  by  the  record  is  to  have  it  corrected 
to  speak  the  truth.  But  the  record  of  a  trans- 
action in  a  court  of  record  must  supersede  all 
other  proof. 

Many  defects  in  the  proceedings  other  than 
the  one  discussed  are  pointed  out.  Some  of 
them  are  serious,  but  by  liberal  interpreta- 
tion they  may  all  be  passed  as  Irregularities. 

The  judgment  of  the  district  court  is  re- 
versed, and  the  cause  is  remanded  for  a  new 
trial. 


(77  Kan.  £77) 


ERSKIN  V.  WOOD. 


(Supreme  Court  of  Kansas.     April   11,  1008.) 

1.  Tenancy  in  Common— Cbeation  of  Kela- 
tionship. 

Where  two  persons  settled  upon  a  tract 
of  school  land  at  the  same  time,  and  each  made 
the  improvements  and  continued  bis  residence 
thereon  and  acquired  the  right  to  purchase  the 
same,  and  it  was  upon  notice  and  bearing  in  the 
probate  court  determined  that  each  had  such 
right,  and  each  of  sach  settlers  has  made  pay- 
ment for  the  land  and  obtained  a  certificate 
thereof  accordingl.v,  the  rights  of  such  settlers 
appearing  to  be  equal,  they  are  tenants  in  com- 
mon of  such  land. 

2.  Same— Rbcovebt  of  Unoivided  Interest. 

A  tenant  in  common  may  recover  his  undi- 
vided interest  in  lands  against  his  co-tenant  who 
denies  his  right  thereto. 
(Syllabus  by  the  Court.) 

Error  from  District  Ourt,  Ford  County; 
R  H.  Mndisou,  Judge. 

Action  by  Henry  B.  Wood  against  Charles 
Erskin.  Judgment  for  plaintiff,  and  defend- 
ant brings  error.    Affirmed. 

Sutton  &  Scates  and  Albert  Watklns,  for 
phtlntift  In  error.  L.  A.  Madison,  for  defend- 
ant in  error. 


BENSON,  J.  The  plaintiff  and  defendant 
made  simultaneous  entries  upon  a  tract  of 
school  land.  Each  made  improvements  ex- 
ceeding flOO  In  value,  and  each  resided  on 
the  land  more  than  six  months.  Each  pub- 
lished a  notice  of  his  intention  to  purchase  as 
provided  by  law,  and  the  date  of  hearing  up- 
on each  notice  was  for  the  same  day.  Mr. 
Wood  presented  his  proofs,  and  a  finding  was 
made  by  the  probate  court  of  the  facts  en- 
titling him  to  purchase.  He  then  made  pay- 
ment of  the  appraised  value  to  the  treasurer 
and  received  a  certificate  of  purchase,  and 
subsequently  a  patent  was  Issued  to  him  for 
the  land.  Mr.  Erskin,  however,  published  an- 
other notice,  and  on  a  later  date  upon  a  hear- 
ing tliereou  In  the  probate  court  a  finding 
was  made  in  his  favor  of  the  facts  entitling 
him  to  purchase,  whereupon  he  paid  one-tenth 
of  the  appraised  value,  and  was  given  a 
certificate  of  purchase  of  the  same  land.  He 
remained  In  possession  and  claimed  to  be  the 
sole  owner,  when  Mr.  Wood  commenced  this 
action  of  ejectment  claiming  that  he  was  the 
owner  and  entitled  to  i)osse.s.><ion.  The  court 
found,  among  other  things,  that:  "There  has 
been  simultaneous  settlements.  Improvements 
of  practically  the  same  character,  and  resi- 
dence for  the  some  length  of  time  in  the  case 
of  both  parties.  *  •  •  Mr.  Wood  has  a 
patent  to  this  land,  and  the  evidence  shows 
that  the  defendant,  Erskin,  has  not  a  patent, 
but  that  he  holds  a  certificate  of  purchase, 
and  that  he  has  title  to  the  land  for  the  pur- 
IK>se  of  this  case,  of  equal  importance  as  the 
title  of  the  plaintiff.  Now,  the  question  is 
whether  or  not  the  defendant,  being  in  pos- 
session of  the  laud,  and  the  plaintiff,  being 
out  of  possession,  and  the  titles  equal,  the 
plaintiff  is  entitled  to  recover  in  this  case. 
•  •  •  Xhey  made  improvements  of  the 
same  cliaracter.  Each  understood  that  the 
other  was  there,  and  each  understood  when 
the  other  went  there.  Either  party  might 
have  yielded  his  right  to  a  jwrtlon  of  that 
hmd  In  consideration  of  the  other  party  yield- 
lug  his  right  to  the  other  portion,  but  Instead 
of  doing  that  each  went  ahead  with  the 
understanding  that  the  other  party  was  there, 
and  with  the  understanding  that  it  might 
prove  true  that  each  party  had  as  much  right 
there  as  the  other."  The  court  held  that  the 
parties  were  tenants  In  common  of  the  land, 
and  as  the  defendant,  Erskin,  had  denied  the 
plaintiff's  right,  and  claimed  to  be  the  sole 
owner,  the  iJialntiff  should  recover  an  undi- 
vided one-half  to  be  held  Jointly  with  the  de- 
fendant. The  conclusion  was  correct.  In 
Washburn  on  Real  Proi)erty,  339,  It  Is  said : 
"In  this  country,  wherever  two  or  more  per- 
sons acquire  the  same  estate  by  the  same  act, 
deed,  or  devise,  and  no  Indication  Is  therein 
made  to  the  contrary,  they  will  hold  as  ten- 
ants in  common.  Thus,  where  commissioners 
confirmed  claims  to  the  same  land  to  two  dif- 
ferent persons,  they  took  equal  shares  In  com- 
mon, and  the  same  would  be  the  effect  to  two 
simultaneous   conveyances   to   different  per- 
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Bons.  So  where  two  creditors  made  Blmnl- 
taneouB  levies  on  land,  aa  they  took  at  the 
same  time  with  equal  rights,  they  were 
held  to  be  tenants  In  common  In  equal  shares." 
Section  878.  Where  two  grants  bear  the  same 
date,  and  the  surveys  were  recorded  and  cer- 
tified on  the  same  day  upon  warrants  Issued 
at  the  same  time,  the  grantees  were  held  to 
be  tenants  in  common.  Young  v.  De  Bruhl, 
11  Rich.  Law  (S.  C.)  638,  73  Am.  Dec.  127. 
The  same  result  was  declared  in  Wisconsin 
where,  under  an  act  of  the  Congress  to  ascer- 
tain and  decide  upon  the  rights  of  certain 
settlers,  the  commissioners  found  and  certified 
that  each  of  the  parties  was  entitled  to  a  cer- 
tain tract.  Their  action  was  confirmed  by  the 
Congress,  and  this  was  held  to  be  a  grant  of 
the  same  land  to  each,  although  a  patent  was 
issued  to  but  one,  and  that  each  took  an  un- 
divided moiety  of  the  land.  Challefoux  and 
Grignon  v.  Ducharme  et  al.,  4  Wis.  554. 

It  is  claimed  that  the  plalntUTs  title  Is  de- 
fective because  of  an  insufficient  publication 
of  the  notice  for  the  hearing  In  the  probate 
court.  The  record  contains  this  admission: 
"It  is  admitted  by  the  defendant  that  a  notice 
was  published  which  purports  on  its  face  to 
have  been  published  on  the  26th  day  of  Octo- 
ber, 1905,  and  that  an  affidavit  by  the  printer 
was  filed  with  the  notice  with  the  probate 
judge,  and  that  the  notice  over  the  heading 
of  it  reads:  'First  published  October  26th, 
1905."  And  that  the  affidavit  of  the  printer 
shows  that  It  was  first  published  in  the  issue 
of  October  26,  1903."  The  Raper  was  printed 
on  Thursday,  the  26th,  and  the  testimony  of 
the  publishers  on  the  trial  was  to  the  effect 
that  the  papers  distributed  through  the  malls 
were  delivered  at  the  post  office,  Friday  or 
Saturday — ^that  he  was  not  sure  that  they 
were  In  on  Friday.  The  assistant  postmaster 
testified  that  he  did  not  believe  they  were 
brought  in  until  Saturday,  and  afterwards 
said  that  none  were  brought  In  on  Friday.  In 
addition  to  this  testimony  there  was  the  find- 
ing of  the  probate  court  that  due  notice  had 
been  given  (Beedy  v.  The  State,  4  Kan.  App. 
575,  46  Pac.  65),  and  the  fact  that  a  patent 
had  been  issued  to  the  plaintiff.  Considering 
all  the  evidence  along  with  the  persamptlon 
of  the  regularity  of  the  proceedings,  we  can- 
not overthrow  the  finding  that  proper  notice 
was  given.  We  do  not  now  decide  what 
would  be  the  effect  of  a  failure  to  seasonably 
mall  that  part  of  a  newspaper  edition  cir- 
culated by  that  means,  upon  a  legal  notice 
otherwise  properly  published  therein,  as  the 
question  Is  not  necessary  to  the  decision  of 
this  case. 

The  plaintiff  sued  for  the  entire  tract,  but 
upon  the  findings  of  the  court  recovered  an 
undivided  one-half.  There  was  no  error  in 
this.  One  of  two  tenants  In  common  may  re- 
cover his  undivided  Interest  against  his  co- 
tenant  who  denies  bis  right  thereto.  Gatton 
V.  ToUey,  22  Kan.  678 ;  Everett  T.  Lusk,  19 
Kan.  195. 

The  judgment  is  affirmed. 


(20  Okl.  192:  1  Old.  Cr.  14S) 
SJi  parte  CURL.EB. 
(Supreme  Court  of  Oklahoma.    April  27,  1908.) 

Cbiuinal  Law— JuitiSDiCTiON— Vbhub. 

Where  an  indictment  for  the  crime  of  em- 
bezzlement— an  offense  committed  nnder  the  laws 
In  force  in  the  Indian  Territory — is  returned 
after  the  admission  of  the  state  into  the  Union, 
no  prosecution  whatever  having  lieen  begun  prior 
to  the  admission  of  the  state  into  the  Union, 
except  the  filing  of  a  complaint  with  the  United 
States  Commissioner  and  the  issuance  of  a  war- 
rant and  the  apprehension  of  the  prisoner,  said 
offense  is  cognizable  in  the  district  court  of  the 
state  in  the  county  in  which  the  offense  was 
committed. 
(Syllabus  by  the  Cvmt.) 

Application  of  J.  W.  Cnrlee  for  a  writ  of 
habeas  corpus.     Writ  denied. 

On  the  26tli  day  of  December,  1907,  re- 
lator filed  his  petition  with  the  clerk  of  this 
court  praying  for  a  writ  of  habeas  corpus, 
alleging  that  he  was  unlawfully  imprisoned 
and  restrained  of  his  liberty  by  Qeorge  B. 
Noble,  sheriff  of  Le  Flore  county,  Okl.  The 
writ  was  Issued  returnable  on  the  11th  day 
of  January,  A.  D.  1908.  Said  respondent 
made  return  to  said  writ  as  follows:  "The 
above  defendant,  J.  W.  Curlee,  Is  detained  by 
George  B.  Noble,  as  sheriff  of  said  county, 
by  virtue  of  a  warrant  of  commitment  charg- 
ing him  with  the  crime  of  embezzlement 
committed  on  or  about  the  1st  day  of  Sep- 
tember, 1907,  which  said  warrant  was  is- 
sued by  John  R.  Pol  Ian,  United  States  com- 
missioner for  the  Central  district  of  the  In- 
dian Territory,  on  or  about  the  7th  day  of 
November,  A.  D.  1907;  and  on  the  11th  day 
of  January,  A.  D.  1908,  It  was  stipulated  as 
a  matter  of  record  that  the  said  relator  Is 
charged  with  having  embezzled  from  the 
Pioneer  Telephone  Company,  In  September, 
1907,  the  sum  of  $293,  at  Spiro,  then  Indian 
Territory,  now  Le  Flore  county,  state  of 
Oklahoma.  That  relator  was  arrested  upon 
said  charge  upon  a  warrant  regularly  Issued 
by  John  R.  Pollan,  United  States  commis- 
sioner, on  November  7,  1007,  and  upon  pre- 
liminary hearing  t)efore  said  commissioner 
on  the  same  day  was  held  to  await  the  ac- 
tion of  the  grand  jury,  and  committed  to 
jail  at  McAlester  In  default  of  bond."  There- 
after, on  the  7th  day  of  December,  1907,  said 
relator  was  delivered  by  the  United  States 
marshal  of  the  Eastern  district  of  the  state 
into  the  custody  of  the  respondent,  as  sheriff 
of  Le  Flore  county,  state  of  Oklahoma.  That 
on  December  14,  1907,  at  the  December  term 
of  the  district  court  In  and  for  Le  Flore 
county,  the  grand  jury  returned  an  indict- 
ment against  said  relator,  charging  him  with 
said  offense.  That  since  his  delivery  to  the 
said  George  B.  Noble,  as  sheriff,  up  to  the 
present  time,  relator  has  been  detained,  and 
Is  in  his  custody  on  said  charge. 

Day  &  Dn  Bols,  for  relator.  Ohas.  West; 
Atty.  Gen.,  and  W.  O.  Reeves,  Asst  Atty. 
Gen.,  for  respondent 
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WILLIAMS,  C.  J.  (after  stating  the  facts 
as  above).  We  have  decided  at  this  term 
of  court  In  the  case  of  Ex  parte  Buchanen, 
94  Pac.  043,  that  an  indictment  for  the  crime 
of  manslaughter — an  oCFense  committed  in 
the  Indian  Territory  prior  to  Its  admission 
Into  the  Union,  and  returned  after  such  time, 
where  no  prosecution  whatever  had  been  be- 
gun before  such  date  of  admission — ^is  cog- 
nizable In  the  district  court  of  the  state  In 
the  county  in  which  the  offense  was  commit- 
ted. See,  also,  Ex  parte  Bailey  (Okl.)  M 
Pac.  553;  Ex  parte  Brown  (Okl.)  94  Pac. 
556 ;  Hlgglns  v.  Brown  (decided  at  this  term, 
but  not  yet  officially  reported)  94  Pac.  703. 
The  relator  is  prosecuted  under  section  1638, 
Mansfield's  Digest  of  the  Statutes  of  Arkan- 
sas, which  were  extended  to  and  put  in  force 
in  the  Indian  Territory  by  section  4  of  an 
act  of  C!ongres8  approved  March  1,  1895  (28 
IT.  S.  Stat.  c.  145,  p.  693) ;  also  section  33 
of  an  act  of  Congress  approved  May  2,  1890 
(26  U.  a  Stat.  c.  182,  p.  81).  In  the  case  of 
Merchants'  National  Bank  of  Bismarck  v. 
Bralthwalte,  7  N.  D.  358,  75  N.  W.  246,  66 
Am.  St  Rep.  653,  the  court  says:  "Con- 
sidering the  provisions  of  the  enabling  act 
in  connection  with  the  failure  of  Congress  to 
vest  Jurisdiction  over  territorial  Judgments 
in  the  federal  courts,  and  the  fact  that  Con- 
gress In  passing  the  act  must  have  contem- 
plated that  the  state  Constitution  would  cre- 
ate state  courts  having  Jurisdiction  similar 
to  that  iwssessed  by  the  territorial  courts, 
and  that  these  would  be  the  better  fitted  to 
enforce  Judgments  throughout  the  dlfTerent 
counties  in  the  state,  we  must  Infer  an  im- 
plied assent  by  Congress  that  Jurisdiction 
over  cases  not  pending  should  vest  in  state 
courts  exclusively.  Otherwise  we  must  as- 
sume that  those  cases  were  to  be  left  without 
any  court  possessing  Jurisdiction  over  them 
for  any  purpose  whatever,  for  it  Is  clear  that 
no  Jurisdiction  over  them  is  vested  by  the  en- 
abling act  in  the  federal  courts."  In  line  with 
this  decision  cases,  not  of  a  federal  character, 
not  pending,  involving  offenses  committed 
prior  to  the  admission  of  the  state  Into  the 
Fnlon,  should  vest  In  the  state  courts.  Of 
course,  nonpendlng  actions  of  a  federal 
character  would  necessarily  vest  In  the  Unit- 
ed States  courts  in  the  state  erected  out  of 
said  territories  Just  as  they  do  in  United 
States  courts  in  the  other  states.  We  had 
not  found  this  case  at  the  time  the  opinion 
was  written  In  the  case  of  Ex  parte  Buch- 
anen, with  which  it  is  in  harmony.  The  pro- 
visions of  the  Oklahoma  enabling  act  being 
8ul)8tantla]ly  those  as  contained  in  the  en- 
abling act  for  North  and  South  Dakota,  It  Is 
presumed  that  Congress  in  adopting  the 
same  for  Oklahoma  did  it  with  a  view  of  the 
construction  that  had  been  had  thereon  In 
North  Dakota. 

Under  the  authority  of  the  Buchanen 
Case,  which  is  supported  by  the  case  Just 
cited  from  North  Dakota,  the  writ  of  habeas 
corpus  is  denied.    Ail  the  Justices  concur. 


HARN  V.  COLE. 
(Supreme  Court  of  Oklahoma.    March  25,  1908.) 

1.  Evidence— Pbesumptions—Fobeign  Laws. 

Where  the  question  arises  as  to  what  laws 
are  in  force  in  another  state  or  territory,  and 
the  same  are  neither  pleaded  nor  proved,  it  will 
be  presumed  that  such  laws  are  the  same  as 
those  of  our.  domicile. 

[Ed.  Note. — For  ca.ses  in  point,  see  Cent.  Dig. 
vol.  20,  Evidence,  §  101.] 

2.  Judgment— Judgment  by  Confession. 

Under  sections  4592,  4594,  Wilson's  Rev. 
&  Ann.  St.  1903,  judgment  where  there  has 
not  been  any  previous  process  or  proceeding,  up- 
on confession  by  an  attorney,  can  be  entered 
only  when  authorized  to  that  end  by  warrant  of 
attorney  acknowledged  or  proved  as  conveyance 
of  lands,  the  defendant  having  prpvionsly  filed 
before  the  court  his  affidavit,  stating  concise- 
ly the  facts  on  which  the  indebtedness  arose, 
and  the  amount  of  indebtedness  justly  due  and 
owing  by  the  defendant. 

3.  Same— FoBEiGN   Judgment. 

Where  judgment  is  sought  upon  the  tran- 
script of  a  judgment  rendered  in  another  state, 
and  it  aflBrmatively  appears  therefrom  that  the 
proceedings  were  not  had  in  accordance  with 
said  sections  (4.'»92,  4.')94,  Wilson's  Rev.  &  Ann. 
St.  1903),  there  being  no  proof  that  the  laws  of 
the  other  state  were  different  from  those  in  force 
in  Oklahoma  Territory,  no  recovery  can  be  had 
upon  such  judgment. 

(Syllabus  by  the  Court.) 

Error  from  Probate  Court,  Oklahoma 
County. 

Action  by  Luella  Cole  against  W.  F.  Ham. 
Judgment  for  plaintiff,  and  defendant  brings 
error.    Reversed   and   remanded. 

On  March  17,  1904,  In  the  probate  court  of 
Oklahoma  county,  Okl.  T.,  Luella  Cole,  as 
plaintiff,  instituted  an  action  against  W.  F. 
Ham,  as  defendant,  on  a  transcript  of  Judg- 
ment rendered  In  the  court  of  common  pleas 
for  the  county  of  Richland,  state  of  Ohio,  on 
a  note  bearing  date  of  August  1,  1890,  due  60 
days  thereafter,  purporting  to  be  signed  by 
George  U.  Ham  and  W.  F.  Ham  as  makers. 
Said  note  was  in  words  and  figures  as  fol- 
lows: "$130.11  Mansfield,  Ohio,  August  1, 
1890.  Sixty  days  after  date,  for  value  re- 
ceived, we  promise  to  pay  to  the  order  of 
Luella  Cole  one  hundred  and  thirty  and  elev- 
en one  hundredths  dollars,  with  Interest  at 
the  rate  of  eight  per  cent,  per  annum,  at  Mans- 
field, Ohio;  and  we  authorize  any  attorney 
at  law  to  appear  In  any  court  of  record  in  the 
United  States,  after  the  above  obligation  l>e- 
comes  due,  and  waive  the  issuance  and  serv- 
ice of  process  and  confess  a  judgment  against 
us  In  favor  of  the  holder  hereof,  for  the 
amount  then  appearing  due,  together  with 
cost  of  suit,  and  thereupon  release  all  errors 
and  waive  a  right  of  appeal.  George  U.  Ham. 
[Seal]  W.  F.  Ham  [Seal]."  Said  Instmment, 
if  It  be  treated  as  constituting  a  warrant  of 
attorney,  was  neither  acknowledged  nor  prov- 
ed as  conveyance  of  land.  Said  transcript 
shows  tliat  suit  on  said  note  was  filed  In  said 
court  on  the  8th  day  of  February,  1904 ;  that 
W.  S.  Kerr,  an  attorney,  acting  under  the  al- 
leged power  of  attorney  In  said  note,  filed  an- 
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Bwer,  In  tbe  absence  of  both  defendants,  con- 
fessing judgment  la  favor  of  said  plaintiflt 
against  said  defendants  on  said  note  for  tbe 
sum  of  $270.80,  recited  In  aald  answer  (being 
the  amount  herein  due  for  principal  and  In- 
terest and  also  for  coats  of  suit  taxed  and 
to  be  taxed),  and  without  sammonlng  the  ap- 
pearance of  either  defendant,  and  Judgment 
was  rendered  the  same  day  against  both  mak- 
ers jointly.  In  the  answer  so  filed  by  said 
attorney  he  releases  and  waives  all  excep- 
tions, errors,  and  right  of  appeal,  and  the 
judgment  entry  In  accordance  with  the  reci- 
tals In  said  answer.  In  the  original  tran- 
script the  word  "we"  was  omitted  before  the 
word  "promise"  In  the  first  line  of  said  al- 
leged note,  and  the  word  "appear"  after  the 
word  "law,"  and  the  words  "to  appear"  after 
the  words  "attorney  at  law."  Afterwards, 
by  permission  of  the  court,  this  transcript 
was  withdrawn,  and  what  purported  to  be  a 
corrected  transcript,  duly  certified,  was  filed  In 
lieu  thereof.  Afterwards  defendant  moved 
to  strike  the  same  from  the  files,  which  was 
overruled,  and  exception  duly  saved.  There 
Is  no  allegation  In  the  petition  as  to  why 
George  U.  Ham,  the  Joint  maker  with  the  de- 
fendant In  said  note  and  the  Joint  defendant 
In  said  transcript,  Is  not  Joined  in  the  present 
action.  Defendant  in  the  court  below  demur- 
red on  the  grounds  of  want  of  Jurisdiction  of 
the  court  rendering  Judgment  In  Ohio  and 
consequently  In  the  probate  court,  and  defects 
in  parties  defendant,  that  the  petition  did  not 
state  facts  sutficient  to  constitute  a  cause  of 
action,  and  tbe  action  Is  barred  by  the  stat- 
ute of  limitation.  The  Ohio  Judgment  was 
rendered  on  the  4th  day  of  February,  1904, 
and  the  action  begun  in  the  court  t}elow  on 
the  ISth  day  of  March  following. 

Tbe  petition  filed  by  plaintiff  in  the  court 
of  common  pleas  of  Richland  county,  Ohio, 
on  February  8,  1904,  is  in  words  and  figures 
as  follows:  "The  defendants,  on  the  Ist  day 
of  August,  A.  D.  1890,  executed  and  delivered 
to  plaintiff  their  promissory  note  of  that  date, 
with  the  warrant  of  attorney  annexed,  which 
warrant  and  note,  with  all  the  indorsements 
thereon,  are  hereto  attached,  marked  'Ehchlbit 
A,'  and  made  a  part  of  this  petition.  Said 
note  is  unpaid,  except  as  shown  by  said  in- 
dorsements, and  there  Is  now  due  the  plaintiff 
on  said  note  the  sum  of  one  hundred  and 
thirty  dollars  and  eleven  cents,  with  interest 
at  the  rate  of  eight  per  cent  per  anntmi  from 
the  first  day  of  August,  A  D.  1890.  Where- 
fore, plaintiff  prays  judgment  against  said 
defendants  for  the  sum  of  one  hundred  and 
thirty  dollars  and  eleven  cents,  with  interest 
thereon  from  the  first  day  of  August,  A.  D. 
1890,  at  tbe  rate  of  eight  per  cent,  per  an- 
num till  paid,  and  for  costs  of  suit."  The 
accompanying  aflldavlt  made  by  plaintiff's  at- 
torney is  as  follows:  "C.  O.  Sheller,  being 
sworn,  says  that  he  Is  the  attorney  of  said 
plaintiff;  that  this  action  is  brought  upon 
an  instrument  in  writing  for  the  uncondition- 
al payment  of  mon^  only ;  that  said  instru- 


ment In  writing  is  m  his  possession,  and  that 
he  verUy  believes  the  statements  contained 
in  the  foregoing  petition  are  true  in  substance 
and  in  fact" 

W.  F.  Ham,  pro  se.  Shartel,  Keatoa  & 
Wella,  for  defendant  In  error. 

WILLIAMS,  O.  3.  (after  stating  Uie  facto 
as  above).  Plaintiff  in  error  contends  as  one 
of  his  grounds  of  demurrer  that  the  Ohio 
court  did  not  have  Jurisdiction  of  said  cause, 
and  consequently,  such  judgment  being  void, 
the  probate  court  of  Oklahoma  county  waa 
without  authority  to  render  Judgment  there- 
on. In  his  answer  he  set  up  the  same  de- 
fense, alleging  that  no  personal  service  was 
ever  had  upon  him;  he  being  at  that  time  a 
resident  of  the  territory  of  Oklahoma,  and  not 
a  resident  of  nor  within  the  state  of  Ohio.  Tbe 
statutes  and  laws  of  Ohio  being  neither  plead 
nor  proved  in  the  court  twlow,  such  laws  are 
presumed  to  be  the  same  as  those  of  Okla- 
homa Territory.  Mansur-Tebbetts  Imple- 
ment Co.  V.  WiUet,  10  Okl.  383,  61  Pac  1066; 
Beta  V.  Wilson,  17  Okl.  383,  87  Paa  844.  Sec- 
tion 4592,  p.  1061,  2  Wilson's  Rev.  &.  Ann.  St 
1903,  provides:  "Judgments  may  be  entered 
upon  confession  by  an  attorney,  authorized 
for  that  purpose  by  warrant  of  attorney,  ac- 
knowledged or  proved  aa  conveyance  of  land, 
without  any  previous  process  or  proceeding; 
and  Judgment  so  entered  shall  be  a  lien  from 
the  date  of  entry."  Section  4594  of  the  same 
volume  provides:  "Before  any  Judgment 
shall  be  entered  by  confession,  an  affidavit  of 
the  defendant  must  be  filed,  stating  concise- 
ly tbe  facts  on  which  the  Indebtedness  arose, 
and  that  the  amount  of  such  indebtedness  is 
justly  due  and  owing  by  the  defendant  to 
the  plaintiff."  From  the  transcript  of  the 
Ohio  judgment  which  appears  In  the  record. 
It  affirmatively  appears  that  there  was  never 
any  personal  service  or  any  authorized  ap- 
I)earance  on  the  part  of  the  defendant  other 
than  the  clause  in  the  note  upon  which  the 
action  is  based,  which  provides:  "And  we 
hereby  authorize  any  attorney  at  law  to  ap- 
pear In  any  court  of  record  in  the  United 
States,  after  the  above  obligation  becomes 
due,  and  waive  the  Issuing  and  service  of 
process  and  confess  a  judgment  against  us  In 
favor  of  the  holder  hereof,  for  the  amount 
then  appearing  due,  together  with  costs  of 
suit  and  thereupon  to  release  all  errors  and 
waive  all  right  of  appeal."  The  note  con- 
taining this  alleged  warrant  of  attorney  was 
neither  acknowledged  nor  attested  or  wit- 
nessed, and  does  not  comply  with  the  pro- 
visions of  tbe  Oklahoma  statutes  relative  to 
the  acknowledgment  or  proving  of  convey- 
ance of  land.  Undoubtedly  the  rule  is  that 
where  one  seeks  to  have  a  judgment  rendered 
against  a  person  under  a  warrant  of  attor- 
ney, such  warrant  of  attorney  must  be  exe- 
cuted strictly  in  accordance  with  the  provi- 
sions of  the  statute.  It  affirmatively  appear* 
herein — If  It  be  conceded  that  the  paragraph 
is  the  note  Is  a  warrant  of  attorney,  thouglVj 
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we  are  not  prepared  to  so  concede — ^that  said 
note  Tras  neither  acknowledged  nor  proved,  as 
a  deed  of  conveyanca  It  Is  therefore  not  In 
compliance  with  section  4592,  Wilson's  Rev.  & 
Ann.  St  1903,  supra.  Furtlier,  section  4694, 
Wilson's  Rev.  &  Ann.  St  1903,  snpra,  provides 
ttiat  before  such  confession  can  be  entered, 
an  affidavit  of  the  defendant  must  be  filed, 
stating  concisely  the  facts  on  which  the  In- 
debtedness arose,  and  that  the  amount  of 
such  indebtedness  is  Justly  due,  etc.  In  the 
transcript  of  the  record  of  the  Ohio  Judg- 
ment it  appears  that  one  C  A.  Sheller,  as 
attorney  for  the  plaintiff,  deposes  that  said 
action  "Is  brought  on  an  Instrument  of  writ- 
ing for  the  unconditional  payment  of  money 
only,  that  said  instrument  of  writing  is  In 
his  i)ossesslon,  and  that  be  verily  believes 
the  foregoing  statements  are  true  In  fact" 
This  affidavit  does  not  comply  with  the  re- 
quirements of  section  4594,  supra.  Further, 
said  section  provides  that  the  affldnvlt  shall 
be  made  by  the  defendant  not  by  the  plain- 
tiff or  plalntlfTs  attorney. 

It  affirmatively  appears  that  the  Judgment 
which  was  rendered  by  confession  as  afore- 
said, and  upon  which  this  action  is  based, 
was  not  In  compliance  with  the  laws  In  force 
In  Oklahoma  Territory,  and  such  laws  on  the 
record,  are  to  be  presumed  to  have  been  the 
same  as  those  In  force  at  that  time  In  the 
state  of  Ohio.  It  Is  unnecessary  to  determine 
whether  or  not,  had  such  Judgment  been  val- 
id under  the  laws  of  Ohio,  the  same  could  have 
been  enforced  In  this  state  against  the  defend- 
ant wlio  was  a  citizen  of  Oklahoma  Terri- 
tory at  the  time  the  Judgment  was  obtained! 
See,  also,  Grover  &  Baker  Sewing  Machine 
Co.  T.  Radcllffe,  137  TI.  S.  298,  11  Sup.  Ct 
92,  34  li.  Ed.  6T0;  Haddock  v.  Haddock,  201 
V.  8.  502,  26  Sup.  Ct.  B25,  60  I*  Ed.  867; 
Grover  &  Baker  Sewing  MacWne  Co.  ▼.  Rad- 
cllffe, 66  Md.  611,  8  Atl.  265;  Thomas  t. 
Pendleton,  1  8.  D.  153,  46  N,  W.  180,  86  Am. 
St  Rep.  726. 

The  Judgment  of  the  lower  court  Is  re- 
versed and  remanded  for  new  trial.  All  the 
Jnstices  concurring. 


(»  Okl.  6S4) 

ST.  LOUIS  &  S.  F.  R.  CO.  T.  JAMIESON. 
(Supreme  Conrt  of  Oklahoma.  April  13,  1908.) 
i.  Cakbiebs— Cabkiaoe  op  Pbeioht— Bii,l  of 

tiADINO — COMCLUSIVEHESS. 

The  Htatement  on  a  receipt  or  bill  of  lad- 
ing ^iven  by  a  railroad  company  that  goods  were 
received  in  "apparent  good  order"  is  not  con- 
clusive evidence  to  that  «lfect,  H  being  com- 
petent to  show  they  were  not  in  good  order. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  9,  Carriers,  {  loO.] 

2.  Same— Effect  as  to  Delivering  Cabrieb. 

By  such  receipt  or  bill  of  lading  issued  by 
the  initial  carrier  as  agent  for  the  delivering 
carrier,  however,  the  onus  is  put  upon  the 
delivering  carrier  to  show  they  were  not  in  the 
condition  stated  in  the  receipt. 
8.  Tbial— -Demubbkb  to  Evidencb. 

When  an.v  competent  evidence  has  been 
presented  for  the  consideration  of  the  jury  rea- 
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sonably  tending  to  prove  the  issues.  It  is  proper 
to  overrule  a  demurrer  to  the  evidence  or  deny 
a  motion  for  peremptory  instruction ;  tor  in 
such  a  condition,  xuder  proper  instructions  from 
the  court  the  cause  should  be  submitted  to  tlie 
jury  for  their  determination. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  46,  Trial,  §S  838-340.] 

4.  Cabbiebs— Cabbiaoe  of  FsEiaHT— Actions 
FOE  Loss  ob  Iwjttet  —  PBESuupnons  ai»d 
BtTBDEN  or  Pboov. 

Whete  several  packages  are  delivered  in 
one  shipment  and  under  a  single  entire  contract 
to  a  carrier  for  shipment,  not  only  over  its  own 
line,  but  also  a  connecting  line,  in  an  action  by 
the  consignee  against  the  delivering  carrier, 
from  which  he  received  a  portion  of  the  con- 
signed goods,  for  jAjury  and  losis,  on  the  in- 
troduction by  the  plointtff  of  the  bill  of  lad- 
ing issued  bv  the  initial  carrier  to  the  effect 
that  the  goods  were  received  by  it  "in  apparent 
good  order,"  the  burden  of  proof  was  on  it  to 
rebut  such  prima  facie  presumption  of  delivery 
in  "apparent  good  order,"  or  to  show  that  the 
alleged  damage  or  loss  occurred  before  it  readied 
its  line. 

6.  Wbit   o»   Ebbob— RBvirw— QtnsBTiORa   o» 

Fact. 

Where  the  evidence  in  a  case  leaves  it 
doabtful  whether  the  particular  carrier  who  is 
sued  for  a  loss  of  kooos,  or  another  from  whom 
that  carrier  received  the  goods,  is  liable,  the  Su- 
preme Court  will  not  disturb  the  findings  in  the 
court  below. 

(Syllabus  by  the  Court) 

Error  from  District  Court  Washita  (boun- 
ty;  James  K.  Beauchamp,  Trial  Judge. 

Action  by  H.  L.  Jamleson  against  the  St 
Louis  &  San  Francisco  Railroad  Company. 
Judgment  for  plaintiff,  and  defendant  brings 
error.    Affirmed. 

This  action  was  began  in  the  district  court 
of  Washita  county,  territory  of  Oklahoma,  on 
the  6th  day  of  September,  1904.  On  the  20th 
day  of  March,  1005,  plaintiff  ^ied  his  first 
amended  petition,  upon  which  the  cause  was 
tried.  For  his  first  count  he  alleges  that  on 
or  about  the  7th  day  of  July,  1004,  plaintiff 
delivered  to  the  defendant,  as  a  common  car- 
rier for  hire,  certain  goods,  consisting  of  1 
barrel  of  drugs,  10  boxes  of  drugs,  14  boxes 
of  drugs,  1  case  of  drugs,  and  1  can  of  oil 
at  Sapulpa,  Ind.  T.,  consigned  to  M.  B.  Dixon 
at  Shawnee,  there  to  be  delivered  by  the  Chi- 
cago, Rock  Island  ft  Pacific  Railway  Com- 
pany, a  common  carrier  for  hire,  to  said  con- 
signee ;  that  said  goods  were  accordingly  de- 
livered at  Shawnee  by  the  said  Chicago,  Rock 
Island  ft  Pacific  Railway  Company  in  ap- 
parent good  condition  and  placed  in  a  prop- 
er place  of  storage.  On  the  16th  day  of  Au- 
gust 1904,  the  said  goods,  under  instructions 
from  the  plaintiff,  were  redelivered  to  said 
railway  company  at  Shawnee  by  the  said  M. 
E.  Dixon  and  consigned  to  the  plaintiff  at 
Cordell,  Okl.,  a  station  on  the  line  of  the 
defendant  the  Initial  line  issuing  bill  of  lad- 
ing for  the  entire  shipment  reciting  that  the 
same  were  in  apparent  good  order,  and  fur- 
ther stipulating  that  it  should  not  be  liable 
for  damages  or  loss  occurring  on  any  con- 
necting line.  Plaintiff  further  alleges  that  a 
part  of  said  shipment  was  lost  and  another 
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portion  damaged  in  transit,  and  prays  for 
damage  accordingly. 

In  another  count  plaintiff  alleged  that  a 
certata  piano  was  delivered  by  him  to  the 
defendant  at  Sapulpa  to  l>e  shipped  over  the 
defendant's  line  to  him  at  Cordell,  Okl.,  and 
that  said  piano,  through  the  negligence  of 
defendant,  was  damaged  In  transit,  and  Ite 
prayed  damages  therefor.  On  the  trial  of 
the  cause,  by  consent  of  tbe  plaintiff,  this 
branch  of  the  case  was  withdrawn  from  the 
Jury.  The  proper  freight  charges  were  paid 
by  or  for  plaintiff  on  said  shipment  at  place 
of  destination. 

Plaintiff  stated  in  his  testimony  that  be 
shipped  from  Sapulpa  a  stock  of  drugs  and 
druggists'  sundries,  consisting  of  packages 
and  boxes  of  medicines,  toilet  articles,  such  as 
are  ordinarily  carried  in  a  drug  store,  tooth 
brushes,  combs,  etc.,  the  entire  stock  Invoicing 
$1,200;  that  be  delivered  same  to  defendant's 
station  agent  at  Sapulpa,  consigning  same  to 
Shawnee,  Okl.  T.;  that  when  he  received  the 
goods  at  Cordeli  there  were  four  packages 
missing,  two  cans  missing,  one  box  of  drugs 
missing,  and  also  one  case  of  cigars.  After- 
wards tbe  case  of  cigars  and  also  tbe  cans 
came  in,  but  tbe  box  of  drugs  and  the  four 
missing  packages  were  never  delivered;  also 
another  box  of  drugs  containing  patent  medi- 
cines and  syrups  were  lost.  Still  another  box 
was  broken  into  the  top  through  tbe  center 
and  tbe  entire  top  taken  oB,  bottles  of  drugs 
were  broken,  and  the  top  just  set  down  loose 
over  the  goods.  One  or  two  tops  of  other 
boxes  were  broken  and  medicine  bottles  were 
broken  and  tbe  contents  run  out,  and  syrup 
run  over  tbe  other  goods  and  damaged  the 
labels  to  a  certain  extent.  Plaintiff  stated 
further  that  be  shipped  a  piano  from  Sapul- 
pa, and  also  some  household  goods  to  furnish 
a  suite  of  rooms,  with  furniture,  beds,  wash- 
stands,  chairs,  rocking  chairs,  tables,  and  the 
like.  The  value  of  all  the  goods  were  prop- 
erly proved  as  well  as  the  damages.  Plain- 
tiff further  testified  that  the  piano  was  In 
good  tune  and  In  good  condition  when  be 
shipped  it,  but  when  he  received  it  at  Cordeli 
it  was  damaged  by  dampness  and  rain,  tbe 
sound  board  had  gotten  wet  and  the  Iiam- 
mers  dropped  off  and  be  had  to  get  a  piano 
tuner  to  tune  it  and  put  on  a  new  hammer 
and  safety  weights;  that  it  was  so  damp 
and  swollen  that  the  keys  could  not  pass. 
He  testified  that  the  goods  and  chattels  were 
pa(*ed  in  ordinary  shipping  boxes — heavy 
dry  goods  boxes;  that  he  put  excelsior  and 
straw — mostly  excelsior — around  the  bottles, 
and  that  the  drugs  and  goods  and  sundries 
were  shipped  in  flrst-class  condition.  He 
stated  that  the  portion  of  the  drugs  that  were 
received  in  Cordell  were  in  a  damaged  con- 
dition ;  tbe  box  tops  had  been  broken  off,  one 
broken  into  and  some  of  the  goods  and  sun- 
dries therein  lost,  the  bottles  therein  broken, 
and  the  liquids  run  out.  Plaintiff  further 
stated  that  he  discovered  tbe  damages  to 
these  goods  wben  he  opened  the  packages  as 


soon  as  they  arrived;  tliat  be  did  not  know 
they  had  been  damaged  until  they  arrived  in 
Cordeli.  Plaintiff  testified  that  tbe  piano 
was  shipped  direct  from  Sapulpa  to  Cordell, 
and  that  the  same  was  damp  when  he  receiv- 
ed it,  but  that  the  piano  was  dry  and  well 
packed  when  it  was  shipped.  Mrs.  M.  E. 
Dixon  on  behalf  of  tbe  plaintiff  testified  that 
as  agent  of  plaintiff  she  received  the  goods 
consigned  to  ber  by  plaintiff  from  Sapulpa, 
and  had  them  brought  from  tbe  depot  in 
drays  and  had  them  put  in  dry  storage,  and 
that  ail  that  time  they  were  dry  and  in  good 
condition,  except  two  little  pieces  of  plank 
that  were  broken  off  of  a  box,  and  that  she 
had  that  repaired.  But  afterwards,  under 
instructions  from  the  plaintiff,  she  reship- 
ped  the  goods  in  question  in  good  shape  and 
well  preserved,  consigning  them  to  plaintiff 
at  Cordeli,  OkL  T. ;  that  she  did  not  know 
anything  about  tbe  contents  of  the  boxes; 
that  she  knew  the  piano  was  a  nice  piano, 
but  she  did  not  know  anything  about  its  con- 
dition. It  was  not  shipped  to  Shawnee  but 
shipped  direct  to  Cordell.  At  tbe  close  of 
the  testimony  defendant  demurred  to  the  evi- 
dence on  the  ground  that  same  was  insuffi- 
cient to  entitle  plaintiff  to  recover.  The  de- 
murrer was  overruled.  To  which  action  of 
the  court  defendant  excepted.  Thereupon 
the  defendant  moved  the  court  for  a  per- 
emptory Instruction  in  its  favor,  which  was 
denied,  defendant  saving  its  exception. 

Tbe  jury  returned  a  verdict  in  favor  of 
the  plaintiff  for  $250,  at  the  same  time  re- 
turning answers  to  the  interrogatories  sub- 
mitted to  them  by  tbe  court  at  the  request 
of  the  defendant  as  follows:  "(1)  Can  you 
tell  whether  the  damage  to  any  of  the  goods 
and  medicines  in  question  were  incurred  be- 
fore their  arrival  at  Shawnee  or  after  their 
shipment  from  there?  Answer:  We  consid- 
er from  the  evidence  that  the  damage  was 
done  after  shipment  from  Shawnee.  (2) 
What  was  the  value  of  the  drugs  claimed 
to  have  been  lost  on  the  market  at  Cordell 
at  the  time  they  would  have  been  delivered 
there?  Answer:  $168.00.  (3)  Do  you  know 
whether  or  not  any  goods  of  plaintiff  were 
broken  or  damaged  before  they  were  deliver- 
ed to  him  at  Shawnee?  If  you  answer  the 
last  question  'Yes,'  what  goods  were  broken? 
Answer:  No  goods  were  broken  on  their  ar^ 
rival  at  Shawnee.  (4)  How  many  boxes  of 
goods  were  delivered  to  plaintiff's  agent  at 
Shawnee?  Answer:  26.  (5)  Did  plaintiff  or 
his  agent  inspect  the  goods  at  Shawnee  to 
see  If  tbey  had  been  damaged  in  shipment  to 
that  point?    Answer:  Tes." 

Judgment  was  rendered  upon  said  verdict; 
and  thereafter,  in  due  time,  motion  for  new 
trial  was  filed,  and  this  cause  is  now  proper- 
ly befttre  this  court  on  petition  in  error. 
Reference  will  be  made  to  tbe  parties  herein 
as  they  appeared  in  tbe  court  below. 

Flynn  &  Ames^  for  plaintiff  in  error. 
James  W.  Smith,  for  defendant  in  error. 
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WILLIAMS,  C.  J.  (after  stating  the  facta 
as  aboTe).  The  defendant  iuslsts  that  the  low- 
er court  should  have  sustalued  Its  demurrer 
to  the  evidence  or  granted  Its  motion  for  a  per- 
emptory instruction.  In  order  to  recover  It 
was  necessary  for  the  plaintiff  to  prove  that 
the  defendant  received  the  property  alleged  to 
have  I)een  Injured  or  lost  in  good  condition, 
and  that  when  delivered  to  the  consignee  it 
was  damaged.  The  fact  of  loss  and  damage  Is 
not  seriously  denied,  but  it  Is  contended  that 
the  record  does  not  show  that  the  goods,  when 
delivered  to  the  Initial  carrier,  were  In  good 
condition.  The  bill  of  lading  Issued  by  the  Chi- 
cago, Rock  Island  &  raclflc  Railway  Company 
at  Shawnee  reads  that  the  same  were  receiv- 
ed In  "apparent  good  order,"  and  It  certainly 
must  be  construed  that  the  goods  were  deliv- 
ered to  the  connecting  carrier  In  apparent 
good  order,  for  therein  the  initial  carrier 
stipulates  that  "In  like  good  order  to  the  next 
carrier  If  the  same  are  to  be  forwarded  be- 
yond the  line  of  this  company's  road  (same 
is)  to  be  carried  to  the  place  of  destination." 
This  certainly  evidences  the  fact  that  the 
Initial  carrier,  when  it  received  same,  recog- 
nized the  goods  as  In  "apparent  good  order" 
and  proposed  delivering  same  In  like  "good 
order"  at  the  final  place  of  destination. 
When  the  connecting  carrier  accepted  the 
shipment  under  the  through  rate  under  said 
bin  of  lading  It  thereby  ratified  the  contract 
of  the  Initial  carrier,  which,  of  itself,  would 
have  constituted  such  initial  carrier  the 
agent  of  the  delivering  carrier.  When  the 
goods  were  delivered  to  the  consignee  at  the 
place  of  destination,  the  freight  not  having 
been  paid,  and  the  consignee  paying  same 
to  the  delivering  carrier,  no  liability  would 
rest  upon  such  consignee  to  the  Initial  carrier 
for  the  freight  over  Its  line.  The  delivering 
carrier  would  have  the  right  to  receive  such 
freight  and  retain  the  goods  until  It  Is  paid. 
Regarding  such  carrier  as  the  agent  for  the 
other,  the  bill  of  lading  to  be  given  by  the 
one  Is  evidence  against  the  other  for  the 
purpose  of  showing  the  goods  delivered,  their 
condition  at  the  time  of  delivery,  and  the 
terms  of  shipment.  If  the  carrier  finally  de- 
livering the  goods  does  not  deliver  them  in 
the  condition  in  which  they  were  received 
by  Its  agent,  then  it  must  account  for  the  In- 
Jury.  The  burden  rests  upon  it  to  show  that 
the  Injury  occurred  without  Its  fault  or  neg- 
ligence. To  the  extent  of  involving  it  In  the 
liability  of  a  common  carrier  after  the  goods 
shall  come  to  its  custody,  the  Initial,  or  re- 
ceiving carrier,  of  the  goods  had  such  au- 
thority. The  burden  of  proof  In  cases  of  loss 
or  Injury  rests  upon  the  carrier  to  exempt 
itself  from  liability,  the  law  imposing  the 
obligation  of  such  duty  upon  it.  The  fail- 
ure to  deliver,  the  carrier  having  re<-elved 
the  goods,  makes  a  prima  fade  case  of  liabili- 
ty. It  appears  that  tlic  goods  were  received 
by  the  Chicago,  Rock  Island  &  Pacific  Rail- 
way Company,  standing  to  the  plaintiff  In  re- 
lation of  agent,  coutractiug  for  the  plaintiff 


for  transportation  along  Its  line  and  delivery 
at  the  place  of  destination.  There  was  but 
a  partial  delivery  of  the  goods.  Has  the 
plaintiff  In  error  delivered  all  It  received 
from  Its  agent?  How  did  It  obtain  a  part 
and  not  the  whole,  for  the  whole  shipment 
was,  by  virtue  of  one  contract  and  one  bill 
of  lading,  made  and  Issued  by  the  Initial  car- 
rier? These  inquiries  could  certainly  have 
been  answered  by  the  plaintiff  In  error;  for 
It  certainly  possessed  that  knowledge  or  in- 
formation, and  until,  by  competent  evidence, 
it  shows  the  delivery  of  all  it  received,  the 
presumption  must  attach  that  the  loss  or 
damage  occurred  by  its  default.  Of  course, 
the  plaintiff  In  error  Is  liable  only  for  losses 
or  injuries  on  its  own  line,  but  when  a  loss 
or  Injury  Is  shown,  and  such  could  have  oc- 
curred while  It  was  In  custody  of  the  goods, 
and  there  Is  evidence  the  goods  were  deliver- 
ed to  it.  It  must  account  for  the  loss,  for  the 
loss  or  Injury  was  a  fact  resting  pecullarily 
within  its  own  knowledge.  Here,  the  entire 
shipment,  consisting  of  about  27  packages, 
was  delivered  to  the  initial  carrier  under  one 
entire  contract,  and  all  of  said  packages,  ex* 
cept  4.  or  5,  were  delivered  to  plaintiff  at  the 
place  of  consignment,  but  several  of  them  in 
a  damaged  condition.  How  easy  It  would 
have  been  for  the  defendant  to  have  shown 
that  It  did  not  receive  all  of  those  packages 
from  the  initial  carrier,  and,  further,  that 
those  which  it  did  receive  were  delivered  to 
the  consignee  In  the  original  condition  when 
received  from  the  initial  carrier  and  by  this 
means  have  discharged  itself  from  liability? 
But  the  plaintiff  in  error  stands  upon  the 
technical  position  that  these  goods  which 
were  shipped  over  the  defendant's  line  from 
Snpulpa  to  the  connecting  point  of  the  Chi- 
cago, Rock  Island  &  Pacific  Railway  Com- 
pany In  transit  to  Shawnee  might  have  been 
Injured  and  damaged  in  that  transit,  notwlth- 
staudiug  the  fact  that  the  witness  Mrs. 
Dixon,  to  whom  these  goods  were  consigned 
at  Shawnee,  testified  that  when  received 
there  tliey  were  In  apparent  good  condition; 
that  they  were  properly  stored;  and  that 
when  they  were  redelivered  to  the  initial 
carrier  for  the  last  shipment  they  were  In 
api>arent  good  condition,  and  the  initial  car- 
rier so  recited  in  its  bill  of  lading.  Now,  cer- 
tainly these  four  or  five  packages  were  not 
lost  in  transit  from  Salpulpa  to  Shawnee,  but 
were  from  Shawnee  to  Cordell.  The  deliver- 
ing carrier  in  accepting  this  shipment  from 
its  agent,  the  Initial  carrier,  because  it  was 
an  entire  shipment,  is  presumed  to  have  re- 
ceived the  entire  shipment.  If  it  did  not,  it 
had  It  within  its  power  on  the  trial  of  th/6 
cause  to  have  Introduced  proof  to  that  ef- 
fect. The  law  places  that  burden  upon  It. 
Both  reason  and  authority  sustain  this  pre- 
sumption. The  very  uncertainty  as  to  where 
the  go(Kls  were  or  on  whose  line  located, 
when  damaged  or  lost,  and  the  difficulty  of 
ascertaining  those  facts  by  the  consignor  or 
consignee,  renders  this  rule  necessary.    The 
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carrier,  almost  without  exception,  will  be 
able  to  sbow  tbe  condition  of  the  property 
when  reaching  Its  custody;  the  shipper  or 
consignee  can  rarely,  If  ever,  do  so.  This  Is 
a  salutary  rule,  resulting  In  justice  to  the 
greatest  number  affected;  leaving  It  also  to 
the  party  to  prove  the  fact  In  whose  i)ower 
It  expressly  lies.  In  addition  to  that,  one  of 
these  paclcagee  or  boxes  when  delivered  to  tbe 
plaintiff  had  been  broken  and  the  syrups  run 
out.  Upon  examination  this  injury  would 
have  been  necessarily  obvious.  The  initial 
carrier  is  presumed  to  have  made  a  reason- 
able examination,  and  If  It  bad  made  such  ex- 
amination it  would  have  discovered  such  con- 
dition of  the  packages  shipped  If,  when  they 
were  delivered  to  it  at  Shawnee,  they  were 
in  the  same  condition  that  they  were  In 
when  delivered  at  Coi-dell.  There  was  ample 
proof  In  this  record  to  submit  tbe  issues  to 
the  Jury.  Southern  Express  Co.  v.  Iless,  53 
Ala.  19;  Dixon  v.  Richmond  &  Danville  R. 
R.  Co.,  74  N.  C.  539;  Illinois  Central  R.  R. 
Co.  V.  Cowles,  82  111.  117 ;   Savannah,  Florida 

6  Western  R.  R.  Co.  v.  Harris,  26  Fla.  148, 

7  South.  544,  23  Am.  St.  Rep.  551;  Gulf,  Colo- 
rado &  Santa  F6  R.  R.  Co.  v.  Jones,  1  Ind. 
T.  .354,  37  S.  W.  208;  Hutchinson  on  Car- 
riers (3d  Ed.)  vol.  3,  §  1352;  6  Cyc.  490,  491, 
and  authorities  cited  in  footnote  40;  Am. 
Digest  (Century  Ed.)  vol.  9,  pp.  743-750. 

Plaintiff  in  error  refers  to  the  case  of  Mis- 
souri Pacific  Ry.  Co.  v.  Breeding,  16  S.  W. 
184,  decided  by  the  Texas  Court  of  Civil  Ap- 
peals, wherein  it  Is  said:  "Unless  it  appears 
from  the  evidence  that  the  machine  claimed 
to  have  been  injured  was  delivered  to  the  de- 
fendant company  or  some  connecting  line  of 
railroad  In  condition  other  than  it  was  In 
when  delivered  at  Rockdale,  you  may  pre- 
sume the  defendant  did  its  duty,  and  deliver- 
ed the  machine  In  tbe  condition  It  was  In 
when  received."  Now,  in  this  record.  It  ap- 
pearing that  the  Initial  carrier  receipted  for 
these  goods  as  in  "apparent  good  order,"  tbe 
carrier  Is  presumed  to  have  done  Its  duty 
and  to  have  examined  these  packages,  and 
after  such  reasonable  examination  the  re- 
cital is  made  In  the  bill  of  lading  that  the 
packages  were  In  apparent  good  order.  The 
testimony  on  the  part  of  the  plaintiff,  by  the 
person  who  bandied  these  goods,  is  that  at 
the  time  of  shipment  from  Shawnee  to  Cor- 
dell  they  were  In  apparent  good  order.  Of 
those  packages  that  reached  their  final  desti- 
nation one  had  been  broken  in.  By  Inspec- 
tion that  could  have  been  discovered ;  and 
the  bottles  In  others  were  broken  and  the 
liquids  running  out  Likewise,  by  reasonable 
Inspection,  that  could  have  been  and  was  dis- 
covered. Some  of  the  packages  of  that  whole 
shipment  never  reached  their  destination. 
Where  the  evidence  in  a  case  leaves  It  doubt- 
ful whether  the  particular  carrier  who  Is 
sued  for  the  loss  of  goods,  or  another  from 
whom  that  carrier  received  the  same.  Is  11a- 
Dle,  the  Supreme  Court  will  not  disturb  the 


finding  of  the  Jury.  Illinois  Central  Railroad 
Co.  V.  Cowles,  32  111.  117. 

The  provisions  In  the  rate  bill  as  to  the  is- 
suing of  bills  of  lading  by  the  Initial  carriers 
and  liability  for  loss  has  no  application  to 
this  case.  Act  June  29,  1906,  c.  3501,  §  7,  34 
Stat.  595  (U.  S.  Comp.  St.  Supp.  1907,  p.  909), 
First  Session,  Fifty-Ninth  Congress,  1905-0. 

There  api)earing  no  reversible  error  In  the 
record,  the  Judgment  of  the  lower  court  is  af- 
firmed. 

All  tbe  Justices  concurring. 


TERRITORY  v.  CHOCTAW,  O.  &  W.  RT. 

CO. 
(Supreme  Court  of  Oklahoma.    April  13,  1908.) 

1.  Public  Lands— Scuooi.  Lands— Title  of 
Tkreitory. 

The  territory  of  Oklahoma  received  no  title 
to  sections  16  and  36  in  each  townxhip  in  said 
territory  by  the  provision  of  the  Organic  Act 
(Act  May  2.  18f)0,  c.  182,  S  18,  2G  Stat.  80^  re- 
serving said  sections  for  the  purpose  of  being 
applied  to  the  public  schools  in  the  state  or 
states  to  be  created  ont  of  the  territory,  and 
could  not  recover  tbe  value  of  such  land  appro- 
priated for  railway  purposes. 

2.  Eminent  Domain— Compensation  to  Teb- 

BITORT. 

Tbe  territory  of  Oklahoma  could  recover 
from  a  railway  company  that  had  appropriated 
a  portion  of  the  land  reserved  for  scliool  pur- 
poses by  the  provision  of  the  Organic  Act  (Act 
May  2.  1890.  c.  182.  §  18.  26  Stat.  8.9)  the  rental 
value  of  the  land  so  taken,  and  for  the  deprecia- 
tion in  the  rental  value  of  the  remainder  of  the 
tract  of  land  not  taken  resulting  from  the  con- 
struction of  the  company's  railroad  over  said 
land,  for  such  a  period  of  time  as  tbe  territory 
of  Oklahoma  was  entitled  to  use  said  land  and 
collect  tbe  rents  thereon. 

3.  AppEAiy^-REviEw— Instructions. 

An  objection  to  an  instruction  to  which  no 
exception  was  saved  in  the  trial  court  to  the 
giving  thereof  will  not  be  considered  by  this 
court. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  2,  Appeal  and  Error,  §f  1510-1532.] 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Lincoln  County ; 
John  H.  Bnrford,  Judge. 

Condemnation  proceedings  by  the  Choctaw, 
Oklahoma  A  Western  Railway  Company. 
From  an  award  of  commissioners  of  damages 
which  the  territory  of  Oklahoma  would  sus- 
tain the  board  for  leasing  of  school  lands 
appealed  to  the  district  court,  and  from  a 
Judgment  for  ?27.90  the  territory  brings  er- 
ror.    Affirmed. 

On  the  3th  day  of  September,  1903.  tbe 
Choctaw,  Oklahoma  &  Western  Railway  Com- 
pany filed  with  the  Governor  of  the  territory 
of  Oklahoma  Us  petition  for  the  appointment 
of  commissioners  or  appraisers  to  condemn 
and  appraise  certain  land  lying  in  the  north- 
east quarter  of  section  16,  township  14  N., 
range  4  E.  of  tlie  Indian  Meridian,  and  be- 
ing a  part  of  the  school  lauds  located  in  the 
torrltoi-y  of  Oklahoma,  for  the  purpose  of 
a  right  of  way  of  said  company's  main  line 
of  railroad,  and  for  side  tracks,  grounds,  and 
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switches.  On  tbe  same  day  the  Hon.  Thomp- 
son B.  Ferguson,  then  Governor  of  the  terri- 
tory of  Oklahoma,  made  his  order  appoint- 
ing commissioners  or  appraisers  as  prayed  for 
In  the  petition  of  said  railway  company ;  and 
thereafter,  on  the  12th  day  of  September, 
19()3,  said  commissioners  or  appraisers  filed 
■with  the  GoTemor  of  the  territory  of  Oklaho- 
ma Its  report,  In  which  report  they  assessed 
the  damages  which  the  territory  of  Oklahoma 
would  sustain  by  the  appropriation  of  said 
land  for  railway  purposes  by  the  said  Choc- 
taw, Oklahoma  &  Western  Railway  Company 
at  the  sum  of  $162.  From  this  award  of  the 
commissioners  or  appraisers  the  Hon.  Thomp- 
son B.  Ferguson,  as  Governor,  and  Wm. 
Grimes,  as  Secretary,  and  L.  W.  Baxter,  as 
Superintendent  of  Public  Instruction,  con- 
stituting a  board  for  the  leasing  of  the 
school  lauds  of  the  territory  of  Oklahoma, 
appealed  to  the  district  court  of  Lincoln 
county.  Thereafter,  on  the  20th  day  of  Oc- 
tober, 1904,  the  cause  was  tried  before  a 
Jury,  and  verdict  returned  and  Judgment  ren- 
dered In  favor  of  the  territory  of  Oklahoma 
for  the  sum  of  $27.90,  from  which  Judgment 
of  the  court  plaintift  In  error  appealed. 

Charles  West,  Atty.  Gen.,  and  W.  C.  Reeves, 
Asst.  Atty.  Gen.,  for  plaintiff  In  error.  C. 
O.  Blake,  Thos.  R.  Bemnn,  H.  B.  Low,  Dale 
&  Blerer,  and  BenJ.  F.  Hegler,  Jr.,  for  de- 
fendant In  error. 

HAYES,  3.  (after  stating  the  facts  as 
above).  It  was  agreed  upon  the  trial  that 
3.1  acres  of  said  quarter  section  of  school 
land  bad  been  appropriated  by  the  railway 
company.  Several  assignments  of  error  are 
made  by  plaintiff  In  error.  The  only  ques- 
tion, however,  presented  by  said  assignments 
of  error  and  the  record  In  this  case  Is  wheth- 
er the  territory  of  Oklahoma  could  recover 
the  value  of  the  3.1  acres  of  land  appropriated 
by  the  railway  company  and  damages  for  the 
permanent  Injury  to  the  remainder  of  said 
quarter  section  by  reason  of  the  company's 
constructing  Its  line  of  railway  and  switches 
on  and  over  same.  The  railway  company 
Insists  that  the  territory  of  Oklahoma  had 
no  title  to  the  land,  was  not  the  owner  of  the 
fee  in  the  same,  that  said  land  was  a  part 
of  the  public  domain  of  the  United  States, 
and  that  said  railway  company,  having  been 
granted  by  Act  Cong.  March  3,  1875,  c.  152, 
8  1,  18  Stat.  482  (U.  S.  Comp.  St.  1901. 
p.  15C8),  the  right  to  build  Its  line  of  rail- 
road through  the  public  domain  of  the  TTnlted 
States,  the  territory  of  Oklahoma  could  not 
recover  In  this  action.  Counsel  for  the  terri- 
tory of  Oklahoma  Insist  that  the  provision 
of  the  Organic  Act  of  the  territory  of  Okla- 
homa (Act  May  2,  1890,  c.  182.  i  18,  20  Stat. 
89)  reserving  sections  10  and  30  In  each  town- 
ship In  the  territory  of  Oklahoma  for  the 
purpose  of  being  applied  to  the  public  schools 
In  the  state  or  states  thereafter  to  be  erect- 
ed out  of  said  territory  was  a  legislative 


grant  of  said  lands  to  the  territory  of  Okla- 
homa, and  that  tbe  territory  bad  such  title 
in  said  land  as  would  entitle  It  to  recover 
the  value  of  any  part  of  tlie  same  taken  by 
the  railway  company  for  the  purpose  of  con- 
structing its  line  of  railway.  The  trial  court 
sustained  the  contention  of  the  railway  com- 
pany, and  instructed  tbe  Jury  tbat  the  only 
Interest  tbe  territory  had  at  the  time  tbe 
railway  company  appropriated  said  land  and 
at  the  time  of  the  trial  of  the  case  was  the 
right  of  possession  and  user  for  the  purpose 
of  collecting  tbe  rents,  and  tbat  such  right 
would  continue  so  long  as  Oklahoma  remain- 
ed a  territory,  and  no  longer,  and  tbat  tbe 
measure  of  damages  which  tbe  territory  of 
Oklahoma  was  entitled  to  recover  was  the 
rental  value  of  3.1  acres  taken  by  tbe  rail- 
way company  for  Its  right  of  way,  together 
with  any  depreciation  in  the  rental  value  of 
the  remainder  of  tbe  quarter  section  of  land 
by  reason  of  the  railway  company's  construct- 
ing its  line  of  railway  thereon  from  the  time 
tbe  same  was  taken  by  tbe  railway  com- 
pany until  such  time  as  the  territory  of  Ok- 
lahoma should  become  a  state. 

Tliat  portion  of  the  Organic  Act  which  re- 
serves sections  10  and  30  in  each  township 
reads  as  follows:  "That  sections  numbered 
sixteen  and  thlrty-slx  in  each  township  in 
said  territory  shall  be,  and  the  same  are  here- 
by, reserved  for  the  puri)ose  of  being  applied 
to  public  schools  In  the  state  or  states  here- 
after to  be  erected  out  of  the  same."  Coun- 
sel for  the  territory  vigorously  Insist  that 
title  to  tbe  public  domain  of  the  United 
States  may  pass  by  legislative  grant  as  well 
as  by  patent,  and  this  contention,  we  think. 
Is  true;  but  this  does  not  answer  the  ques- 
tion involved  In  this  case.  The  question  is, 
was  tliere  a  legislative  grant  of  sections  16 
and  30  In  each  township  to  the  territory 
of  Oklahoma  by  virtue  of  the  foregoing  pro- 
vision of  the  Organic  Act?  If  there  was, 
then  the  territory  was  vested  with  the  title 
to  said  land,  and  could  recover  for  the  ap- 
propriation of  the  same.  The  Supreme  Court 
of  Kansas,  In  State  of  Kansas  v.  String- 
fellow,  2  Kan.  203,  construing  tbe  provisions 
of  the  Organic  Act  providing  tor  th6  estab- 
lishment of  territorial  government  In  the 
territory  of  Kansas,  held  that  the  provision 
therein  reserving  certain  lands  for  school 
purposes  was  a  legislative  grant,  and  passed 
the  title  to  the  territory  of  Kansas.  The 
section  of  the  Organic  Act  of  the  territory 
of  Kansas  by  which  certain  lands  are  re- 
served for  school  purposes  reads :  "And  be  it 
further  enacted,  that  when  the  lauds  In  the 
said  territory  shall  be  surveyed  under  the  di- 
rection of  the  government  of  the  United 
States,  preparatory  to  bringing  the  same  into 
market,  sections  numbered  sixteen  and  thirty- 
six  In  each  township  In  said  territory  shall  be, 
and  the  same  are  hereby,  reserved  for  the  pur- 
pose of  being  applied  to  schools  In  said  territo- 
ry and  in  the  states  and  territories  hereafter 
to  be  erected  out  of  the  same."    The  Supreme 
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Court  of  Utah,  in  United  States  v.  Lewis  A. 
Scott  Elliot,  7  Utah,  389,  26  Pac.  1117,  in  con- 
struing the  school  land  provision  of  the  Or- 
ganic Act  of  the  territory  of  Utah,  which 
provision  ia  in  identical  language  of  the  pro- 
vision of  the  Organic  Act  of  the  territory  of 
Kansas,  held  that  the  language  of  said  act  re- 
serving sections  IG  and  36  In  each  township 
was  a  legislative  grant,  and  that  the  title  in 
the  territory  of  Utah  l>ecame  complete  as  soon 
as  the  land  was  surveyed ;  but  the  same  lan- 
guage has  l)een  construed  by  other  courts  as 
not  creating  a  grant,  but  as  having  only  the 
effect  to  segregate  the  lands  described  therein 
from  the  public  domain  in  so  far  as  the  pur- 
pose of  sale  or  homestead  entry  is  concerned. 
Barkley  v.  United  States,  3  Wash.  T.  522,  19 
Pac.  37;  United  States  v.  Bisel,  8  Mont.  20, 
19  Pac.  251.  Judge  Brewer,  now  Associate 
Justice  of  the  Supreme  Court  of  the  United 
States,  as  United  States  circuit  judge  for  the 
Eighth  circuit  for  the  district  of  Nebraslia, 
held  in  Union  Pacific  Ry.  Co.  v.  Douglas  Co., 
31  Fed.  540,  that  the  effect  of  the  provisions 
of  the  Organic  Act  of  the  territory  of  Nebras- 
ka (Act  May  30,  1854,  c.  59,  S  16,  10  Stat.  283) 
reserving  certain  lands  for  school  purposes 
(the  language  of  which  is  the  same  as  the  cor- 
responding section  of  the  Organic  Act  of  Utah, 
Washington,  Montana,  and  Kansas)  was  only 
that,  when  such  lands  had  been  once  reserved 
by  Congress,  Congress  will  not  be  presumed  to 
have  intended  a  disposal  of  them  in  any  other 
way  unless  the  intent  is  clearly  expressed  in 
the  act  of  Congress,  and  he  further  held  in 
that  case  that  the  grant  of  Congress  to  the 
Union  Pacific  Railway  Company  of  a  right  of 
way  by  Act  Cong.  July  1,  1862,  c  120,  §  2, 
12  Stat.  491,  gave  to  the  company  a  right  of 
way  across  the  school  lands  of  the  territory 
of  Nebraska  reserved  by  the  provision  of  the 
Organic  Act  of  said  territory  of  1854;  thus 
clearly  holding  that  Congress  had  such  control 
over  the  school  lands  of  the  territory  of  Ne- 
braska after  they  had  been  reserved  for  the 
purpose  of  being  applied  to  schools  in  the  ter- 
ritory of  Nebraska  that  it  could  grant  to  a 
railway  company  a  right  of  way  over  the 
same. 

It  Is  urged  by  counsel  for  the  territory 
that  the  opinon  of  Judge  Brewer  in  that 
case  is  in  contradiction  with  an  opinion  ren- 
dered by  him  while  a  member  of  the  Su- 
preme Court  of  Kansas  in  Bnker  v.  Newland, 
25  Kan.  25 ;  but  an  examination  of  the  facts 
show  tliat  such  is  not  true.  In  Baker  v. 
Newland  the  facts  were  that  the  land  in  con- 
troversy was  a  part  of  the  land  granted  by 
an  act  of  Congress  to  the  state  of  Kansas 
after  it  was  admitted  into  the  T.'nion,  and 
such  grant  was  accepted  by  the  state — a  con- 
dition entirely  different  from  that  existing 
in  the  ease  of  Union  Pacific  Ry.  Co.  v.  Doug- 
las Co.,  supra,  and  wholly  unlike  tlie  condi- 
tion existing  in  the  case  at  bar.  Tliese  five 
oases  are  the  only  cases  to  which  our  at- 
tention has  l>een  called  in  which  the  provi- 
sions of  the  Organic  Acts  of  the  various  ter- 


ritories reserving  certain  lands  to  be  applied 
to  the  public  schools  of  the  territories  or 
states  to  be  created  therein  have  been  con- 
strued, and  it  thus  appears  that  both  the 
weight  and  greater  numt)er  of  authorities  is 
to  the  effect  that  such  reservation  of  public 
lands  for  school  purposes  does  not  amount  to 
a  grant.  But  it  is  not  necessary  to  rest  the 
case  at  bar  upon  the  opinion  of  the  court  in 
those  cases,  for  the  reason  that  the  language 
of  the  provision  of  the  Organic  Act  of  the 
territory  of  Oklahoma  reserving  certain 
lands  for  school  purposes  is  quite  different 
from  the  language  of  the  corresponding  pro- 
visions of  the  Organic  Acts  of  the  territories 
in  which  said  decisions  were  rendered.  In 
each  of  those  cases  the  land  was  reserved 
for  the  purpose  of  being  applied  to  schools 
In  the  territory,  whereas  by  the  provision 
of  the  Organic  Act  of  the  territory  of  Okla- 
homa the  land  is  reserved  for  the  purpose 
of  being  applied  to  the  schools  in  the  state 
or  states  to  be  thereafter  erected  out  of  said 
territory;  and,  if  such  language  could  be 
construed  as  a  grant  to  the  state  or  states 
thereafter  to  be  erected  out  of  the  territory 
of  Oklahoma,  the  state  of  Oklahoma  would 
be  the  grantee,  and  not  the  territory  of  Ok- 
lahoma, and  therefore  the  territory  of  Okla- 
homa was  without  title  In  said  lands  at  the 
time  the  railway  company  appropriated  a 
part  of  said  section  16,  and  at  the  time  of 
the  trial  of  this  case  in  the  court  below. 

Vinceimes  University  v.  Indiana,  14  How. 
(U.  S.)  268,  14  L.  Ed.  416,  has  been  cited  as 
supporting  the  theory  that,  since  there  was 
no  state  government  in  existence  at  the  time 
the  land  in  controversy  was  reserved  for  the 
purpose  of  being  applied  to  the  public  schools 
in  the  state  or  states  thereafter  to  l>e  created 
out  of  the  territory,  the  territory  of  Okla- 
homa could  recover  for  the  land  taken.  A 
careful  examination  of  the  decision  of  the 
court  in  that  case,  however,  does  not  sup- 
port the  theory  in  support  of  which  It  has 
been  cited  by  counsel.  The  territory  of  In- 
diana was  organized  under  Act  Cong.  May 
7.  1800,  2  Stat  58,  c.  40.  On  26th  of  March, 
1804,  Congress  passed  an  act  (2  Stat.  277,  c. 
35)  providing  for  the  survey  and  disposal  of 
the  public  lands,  and  created  three  land  dis- 
tricts within  said  territory,  and  by  the  pro- 
vision of  said  act  reserved  an  entire  town- 
ship In  each  land  district,  to  be  located  by 
the  Secretary  of  the  Treasury,  for  the  use 
of  a  seminary  of  learning.  The  district  of 
Vincennes  was  organized,  and  the  Secretary 
of  the  Treasury  located  therein  a  certain 
township  for  the  use  of  a  seminary  in  said 
district.  Some  two  years  afterwards  Vin- 
cennes University  was  organized  and  incor- 
porated. The  Supreme  Court  of  the  United 
States  held  that  u|x>n  tiie  establishment  of 
Vincennes  University  and  its  incorporation 
it  became  pos.scssed  of  said  township  of  land 
The  court  held  in  that  case  that  the  reserva- 
tion was  in  the  nature  of  an  executory  de- 
vise, and  no  estate  vested  In  any  one  at  the 
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time  of  the  passage  of  the  act  reaerrtng  said 
land,  but  was  held  In  abeyance  and  vested 
In  the  University  of  Vlncennea  upon  Its 
organizatiOQ  and  incorporation.  The  court 
used  the  following  language:  "There  was  no 
uncertainty  In  this  appropriation.  The  town- 
ship was  designated  and  the  purpose  stated 
for  which  it  was  reserved.  And  there  can 
be  no  donbt,  from  the  authorities,  that  the 
right  vested  bo  soon  as  a  capacity  was  giv- 
en to  the  corporation  to  receive  it.  Prior 
to  this  it  remained  In  the  federal  govern- 
ment. This  is  the  settled  doctrine  on  that 
subject"  Applying  this  rule  to  the  language 
of  the  provision  in  the  Organic  Act  of  the 
territory  of  Oklahoma,  no  estate  In  the  school 
lands  within  the  territory  was  vested  there- 
under in  any  one  until  the  admission  of  the 
state  into  the  Union,  at  which  time  the  es- 
tate therein  vested  in  the  state  of  Oklahoma. 
The  territory  of  Oklahoma  was  not  the  gran- 
tee, and  no  estate  in  the  land  was  ever  vested 
in  It  by  virtue  of  the  provisions  of  the  Organ- 
ic Act 

Minnesota  Mining  Co.  v.  National  Mining 
Co.,  11  Mich.  186,  the  opinion  in  which  case 
was  affirmed  by  the  Supreme  Court  of  the 
United  States  (3  Wall.  332,  18  L.  Ed.  42),  has 
also  been  cited  by  plaintiff  in  error  as  sup- 
porting Its  theory  of  the  ease,  but  a  careful 
examination  of  the  case  fails  to  sustain  its 
contention.  That  was  an  action  of  ejectment 
brought  by  plaintiff,  who  claimed  under  a 
patent  from  the  United  States,  issued  April 
9,  1852,  upon  a  pre-emption  purchase  under 
Act  Cong.  March  1,  1847,  9  Stat.  146,  c.  32. 
The  patent  recited  full  payment  made,  but 
contained  an  express  reservation  "of  any 
right  which  the  state  of  Michigan  may  have" 
in  and  to  the  lauds  in  section  16  mentioned  In 
the  patent  under  and  by  virtue  of  the  provi- 
sion of  the  first  section  of  Act  Cong.  June  23, 
1836,  5  Stat  56,  c.  117,  which  act  of  Congress 
was  the  act  under  which  the  northern  bound- 
ary line  of  the  state  of  Ohio  was  established, 
and  the  state  of  Michigan  was  admitted  Into 
the  Union,  and  in  which  act  of  Congress  the 
section  of  laud  involved  in  that  action  was 
reserved  and  granted  to  the  state  of  Michigan 
for  school  purposes.  The  state  of  Michigan 
accepted  the  provisions  of  that  act.  The  court 
did  not  rest  its  decision  upon  these  acts  and 
the  acceptance  thereof  by  the  state  of  Michi- 
gan, but  upon  the  fact  that  the  land  In  con- 
troversy was  expressly  reserved  by  the  provi- 
sions thereof  from  the  operation  of  the  act 
of  Congress  of  March  1,  1847,  under  which 
plaintiff  claimed  title  to  the  land. 

Since  the  territory  of  Oklahoma  at  the  time 
the  land  Involved  In  this  action  was  taken  by 
the  railway  company  had  no  title  therein.  It 
conid  not  recover  injury  to  the  freehold ;  but 
subsequent  to  the  passage  of  the  Organic  Act 
of  the  territory  of  Oklahoma  an  act  of  Con- 
gress was  passed  which  provided  that  the 
school  lands  reserved  in  the  territory  by  that 
and  former  acts  of  Congress  might  be  leased 


by  the  Governor  thereof,  under  regulations  to 
be  prescribed  by  the  Secretary  of  the  Interior, 
for  a  period  not  exceeding  three  years,  for  the 
benefit  of  the  school  fund  of  said  territory. 
The  Interest  of  the  territory  of  Oklahoma  in 
said  section  16  at  the  time  the  railway  com- 
pany built  its  railroad  thereon  was  such  an 
interest  as  was  given  by  the  provision  of  said 
act  and  was  In  the  nature  of  the  Interest  of 
a  tenant  at  will,  whose  term  would  not  ex- 
tend beyond  the  time  of  the  admission  of  the 
state  Into  the  Union ;  and  the  measure  of  the 
plaintiff  In  error's  damages  for  Its  interest 
taken  by  the  railway  company  was  the  rental 
value  of  such  laud  taken,  and  the  damages, 
if  any,  to  the  rental  value  of  the  remaining 
portion  of  said  quarter  section  of  land  not 
taken  for  the  term  plaintiff  In  error  would  l>e 
entitled  to  the  use  of  the  same,  which  could 
not  extend  beyond  the  time  of  the  admission 
of  the  state  Into  the  Union.  The  trial  court, 
upon  the  measure  of  damages  which  plaintiff 
in  error  might  recover,  gave  the  following  in- 
struction: "The  land  in  controversy  In  this 
case  is  a  portion  of  the  northeast  quarter  of 
section  16,  township  14  N.,  range  4  B.,  and  Is 
what  is  usually  known  as  school  lands.  The 
title  to  this  land  Is  In  the  government  of  the 
United  States,  and  the  territory  has  no  au- 
thority to  deal  with  the  title,  or  to  compensa- 
tion for  the  land  itself.  By  act  of  Congress 
the  territory  is  given  the  authority  to  rent 
this  land  and  to  use  the  rentals  received 
therefrom  for  the  support  of  the  public 
schools.  The  land  itself  la  reserved  for  the 
future  state  which  may  be  created  and  em- 
brace the  laud  In  dispute.  The  only  Interest 
the  territory  had  at  the  time  the  railroad  ap- 
propriated its  right  of  way  across  this  land 
or  has  at  this  time  is  the  right  of  possession 
or  user  for  the  purpose  of  collecting  the  ren- 
tals, and  this  right  will  continue  so  long  as 
Oklahoma  remains  a  territory,  and  no  longer. 
When  we  become  a  state.  Congress  will  do- 
nate or  grant  these  lands  to  the  state,  and  the 
title  will  then  pass  to  the  state,  and  the  dis- 
position of  the  land  will  be  subject  to  the 
state  laws.  How  long  we  will  yet  remain  a 
territory  you  will  have  to  approximate  by 
taking  into  consideration  our  population, 
wealth,  improvements,  and  general  advance- 
ment and  the  probable  action  of  the  Congress 
of  the  United  States  as  shown  from  its  past 
history,  as  well  as  your  general  knowledge  of 
the  present  status  of  the  statehood  measure 
pending  before  Congress  as  appears  from  gen- 
eral notoriety."  Counsel  for  the  territory 
devote  a  great  portion  of  their  brief  to  a  dis- 
cussion of  this  instruction,  and  In  Insisting 
that  it  was  error ;  but  an  examination  of  the 
record  discloses  that  no  exception  was  made 
to  this  instruction  In  the  court  below,  and 
this  court  will  not  consider  whether  a  given 
instruction  is  erroneous  when  no  exception 
was  saved  to  the  giving  thereof  at  the  time 
of  the  trial.  Sparlis  v.  Territory,  16  Okl.  127, 
88  Pac.  712 ;   Metz  et  al.  v.  W^lnne  et  al.,  15 
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Okl.  1,  79  Pac.  223 ;  Glaeser  et  at.  y.  Glaaser 
et  al.,  13  Okl.  389,  74  Pac.  914. 

It  Is  the  order  of  this  court  that  the  Judg- 
ment of  the  lower  court  be  affirmed. 

WILLIAMS,  O.  J.,  and  DUNN,  TURNEB, 
and  KANE,  JJ.,  concurring. 


(20  Okl.  tn) 

GRANT  et  al.  v.  MILAM. 
(Supreme  Court  of  Oklahoma.    April  13,  1908.) 

1.  Fbattds,   Statute  of — Receipt  ok  Goods. 

Under  the  fourth  subdivision  of  section  780, 
Wilson's  Bev.  &  Ann.  St  Okl.  1903,  a  contract 
for  the  sale  and  purchase  of  a  quantity  of  com 
of  a  value  not  less  than  $50,  of  which  no  note 
or  memorandum  is  made  in  writing,  is  not  en- 
forceable; and  the  vendee  cannot  be  required 
to  pay  for  any  of  such  corn  delivered,  except 
such  as  he  accepts  or  receives. 

[Ed.  Note.— For  caaes  in  point,  see  Cent  Dig. 
vol.  23,  Frauds,  Statute  of,  8  141.] 

2.  AppiiAi/— Review— Evidence— CoNFUCT. 

Where  there  is  a  direct  conflict  in  the  evi- 
dence presented,  and  the  trial  court  fairly  sub- 
mits the  issues  raised  by  the  pleadings  and  the 
theories  advanced  by  the  parties  in  its  instruc- 
tions to  the  jury,  and  there  la  any  competent 
evidence  to  sustain  the  verdict  appellate  courts 
will  not  weigh  the  same  and  reverse  the  judg- 
ment as  the  jury  is  the  proper  party  to  deter- 
mine such  disputed  facts. 

iEd.  Note. — For  cases  in  point,  see  Cent  Dig. 
.  3,  Appeal  and  Error,  ft  393&-3937.] 

8.  Tbial  —  InsTBUcnoRS  —  Oonstkued  To- 

oetueb. 

It  is  not  required  that  the  entire  law  of  the 
case  shall  be  stated  in  a  single  instruction,  and 
it  is,  therefore,  not  improper  to  state  the  law,  as 
applicable  to  particular  questions,  or  particular 
parts  of  the  case  in  separate  instrnctions,  and 
if  there  is  no  conflict  m  the  law  as  stated  in 
different  instructions,  and  all  the  instructions 
considered  as  a  series  present  the  law  applicable 
to  the  case  fully  and  accurately,  it  is  suSicient. 
4.  Sale  —  AenoR  fob  Pbicb  —  Pleadings  — 

Evidence. 

Where  in  a  case  the  petition  alleges  the  sale, 
purchase,  delivery,  and  receipt  of  a  quantity  of 
com,  and  the  answer  is  a  general  denial,  it  is  not 
error  to  exclude  evidence  of  the  Inferior  quality 
of  some  of  the  corn  delivered  and  received. 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Pawnee  County ; 
Bayard  T.  Halner,  Judge. 

Action  by  J.  H.  MUam  against  T.  M.  Grant 
and  Frank  Hudson.  Judgment  for  plaintiff, 
and  defendants  bring  error.    Affirmed. 

November  24,  1903,  J.  H.  Mllam,  who  will 
hereafter  be  denominated  "plaintiff,"  filed 
his  petition  in  the  district  court  of  Pawnee 
county,  Okl.  T.,  against  T.  M.  Grant  and 
Frank  Hudson,  Individually  and  as  partners 
In  which  it  was  alleged  that  in  the  month  of 
July,  1903,  they  entered  into  a  verbal  contract 
whereby  plaintiff  agreed  to  sell,  and  defend- 
ants agreed  to  buy,  all  of  the  com  which  the 
plaintiff  then  owned,  which  by  the  terms  of 
the  said  contract  and  agreement  was  to  be 
delivered  by  plaintiff  on  the  cars  at  Skedee; 
that  defendants  agreed  to  pay  a  stipulated 
price  for  the  said  corn;  that  plaintiff  sold 
and  delivered,  and  the  defendants  received 
of  plaintiff,  the  corn;   that  the  total  value 


of  the  com  delivered  by  plaintiff  and  received 
by  defendants  was  $4,740.63,  on  which  there 
waa  a  balance  due  of  $1,911.48,  for  which, 
with  his  costs,  plaintiff  prayed  Judgment  To 
this  petition  defendants  filed  the  following 
answer:  "Answering  plalntUfB  petition  here- 
in, these  defendants  deny  each  and  every  al- 
legation in  said  petition  contained."  Upon 
the  issues  thus  framed,  the  cause  was  sub- 
mitted to  a  Jury,  which  found  in  favor  of 
plaintiff  in  accordance  with  the  prayer  of 
his  petition.  A  motion  for  new  trial  being 
filed  and  overruled,  the  case  is  before  us  on 
petition  in  error. 

Blddison  &  Eagleton,  for  plaintiffs  In  error. 
Wrlghtsman  &  Dlggs,  for  defendant  In  er- 
ror. 

DUNN,  J.  (after  stating  the  facts  as  above). 
The  plaintiff  in  this  case  pleads  that  be 
sold  and  delivered,  and  that  defendants  ac- 
cepted from  him  under  a  parol  contract  a 
certain  quantity  of  corn.  The  defendants  fil- 
ed, as  answer,  simply  a  general  denial.  These 
pleadings  made  the  issue  which  was  sub- 
mitted to  a  Jury.  Evidence  was  offered  by 
both  parties,  and  is  conflicting  In  the  ex- 
treme. 

The  plaintiff  and  his  witnesses  testified 
that  he  was  a  farmer  living  near  the  town 
of  Skedee,  Okl.  T.,  and  having  a  quantity  of 
com,  something  in  excess  of  10,000  bushels, 
which  he  desired  to  sell,  he  met  defendant 
Grant  in  the  month  of  July,  1903,  In  the  city 
of  Pawnee,  and  sold  him  10,000  bushels  or 
more.  That  be  "was  to  shell  the  com  and  put 
it  on  the  track  at  Skedee."  That  he  deliver- 
ed all  the  corn  as  contr.acted  for,  putting  It 
into  the  cars  furnished  him  by  the  defend- 
ants or  by  their  agent,  located  at  Skedee, 
with  the  exception  of  one  car  load,  which, 
owing  to  the  lack  of  a  car  at  the  shipping 
point  at  the  time  the  corn  was  loaded  on  the 
wagons  ready  to  be  placed  in  the  car,  was 
hauled  to  Pawnee  and  delivered  to  and  re- 
ceived by  the  defendants  at  that  place.  That 
all  the  com  shipped  was  loaded  into  cars 
billed  In  the  name  of  defendants  by  their 
agent  at  Skedee,  two  of  them  to  Pawnee,  one 
to  Guthrie,  and  three  to  Pureell,  to  parties 
whose  names  were  furnished  plaintiff  by  the 
defendants,  all  of  which  plaintiff  testified 
was  In  accordance  with  their  agreement 
That  on  one  occasion  the  defendant  Grant 
was  at  Skedee  while  the  com  was  being  load- 
ed, and  two  witnesses  testify  that  he  ex- 
amined the  com  and  made  the  remark,  "that 
he  thought  the  com  would  lose  him  some 
money  when  he  bought  It,  but  he  believed 
that  it  would  save  him  a  dollar  or  two  now. 
or  save  him  something."  Plaintiff  claimed 
that  all  of  the  com  sold.  Involved  in  this  suit, 
was  sold  by  him  to  the  defendants :  that  he 
sold  none  of  It  to  any  one  else,  and  that  de- 
fendants received  It  Defendants,  on  the  oth- 
er hand,  show  by  their  evidence  that  they 
did  not  purchase  the  com  from  plaintiff,  hot 
simply  agreed  to  find  him  buyers  for  his  com; 
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that  they  were  not  responalble  for  Its  having 
been  billed  ont  of  Skedee  in  their  names ;  that 
their  agent  at  Skedee  had  no  authority  to  re- 
ceive any  of  this  com  for  them;  that  they 
aided  plaintiff  in  getting  cars  and  placing 
this  com  merely  as  an  act  of  accommodation 
and  without  charge;  that  they  bought  and 
paid  him  for  some  of  this  corn,  using  It  them- 
selves, but  that  It  was  on  a  separate  and  dis- 
tinct contract  from  the  one  pleaded  by  plain- 
tiff ;  that  they  paid  him  for  all  they  received, 
and  did  not  owe  him  anything  on  the  three 
cars  shipped  to  Purcell,  or  any  balance  creat- 
ed otherwise. 

Our  statute  provides  (Wilson's  Rev.  &  Ann. 
St.  1903,  I  780)  that:  "The  following  con- 
tracts are  Invalid,  unless  the  same,  or  some 
note  or  memorandum  thereof,  be  in  writing 
and  subscribed  by  the  party  to  be  charged, 
or  by  his  agent :  •  •  •  An  agreement  for 
the  sale  of  goods,  •  •  •  at  a  price  not 
less  than  fifty  dollars,  unless  the  buyer  ac- 
cept or  receive  part  of  such  goods  and  chat- 
tels. •  •  •"  The  contract  being,  then, 
within  the  statute  of  frauds,  could  not  have 
been  enforced  by  the  plaintiff  or  the  defend- 
ant, nor  could  any  damages  or  obligations 
have  been  predicated  upon  Its  breach  by 
either  of  the  parties  unless  a  part  of  the 
goods  were  delivered  by  the  plaintiff  and  re- 
ceived by  the  defendant.  The  question  raised 
in  the  case  at  bar  was  whether  or  not,  con- 
ceding the  goods  to  have  been  sold  and  deliv- 
ered by  the  plaintiff,  they  were  received  by 
the  defendant.  For  a  mere  delivery  by  plain- 
tiff will  not  suffice  to  take  the  case  ont  of 
the  statute;  there  must  be  a  receipt  by  the 
vendee.  Jamison  v.  Simon,  68  Cal.  17,  8  Pac. 
502;  Stone  v.  Browning,  08  N.  T.  508;  Shep- 
herd V.  Pressey,  32  N.  H.  40 ;  Dinnle  v.  John- 
son. 8  N.  D.  153,  77  N.  W.  612;  Jones  v. 
Mechanics'  Bank  of  Baltimore,  20  Md.  287, 
06  Am.  Dec.  533.  As  Is  shown  above,  In  a 
recitation  of  the  proof  offered  by  the  parties, 
there  was  a  direct  conflict  In  the  evidence 
submitted  to  the  Jury  on  this  question,  and 
in  cases  of  this  character  the  law  is  well 
settled  that  where  there  is  a  conflict  in  the 
evidence,  and  the  trial  court  fairly  submits 
the  Issues  raised  by  the  pleadings,  and  the 
theories  presented  by  the  evidence  in  Its  In- 
structions to  the  jury.  If  there  is  any  compe- 
tent evidence  to  support  the  verdict,  appel- 
late courts  will  not  wel^  the  evidence  and 
reverse  the  Judgment,  for  that  the  verdict  In 
the  estimation  of  such  court  may  not  be  In 
accordance  with  the  weight  of  the  evidence 
nor  such  as  the  court  Itself  would  have  ren- 
dM«d.  For,  as  was  said  by  Judge  Caldwell 
In  the  case  of  Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Ellis, 
54  Fed.  481,  4  C.  C.  A.  454 :  "In  common-law 
actions  tried  to  a  Jury  this  court  cannot  re- 
view or  retry  the  facts.  If  there  is  any 
evidence,  direct  or  circumstantial,  fairly  tend- 
ing to  support  the  verdict,  it  must  stand. 
Kvery  presumption  is  in  its  favor,  and  all 
doubts  must  be  resolved  In  Its  favor.  This 
ooart  will  not  weigh  nor  balance  the  evidence. 


•  •  *  It  was  because  the  people  thought 
the  Judges  were  poor  Judges  of  the  facts 
that  they  committed  their  decision  to  a  Jury. 
Undoubtedly  Juries  sometimes  err  In  decid- 
ing the  facts,  but  their  errors  are  trifling  in 
number  and  extent  compared  with  the  errors 
of  the  Judges  In  deciding  the  law.  The  nu- 
merous appellate  courts  of  the  country  are 
engaged  principally  In  correcting  their  own 
and  the  errors  of  other  courts  on  questions 
of  law.  The  mistakes  of  Juries  take  up  very 
little  space,  comparatively,  in  the  enormous 
volume  of  law  reports  with  which  the  country 
is  being  deluged.  In  their  deliberations  upon 
the  facts  of  the  case  they  are  at  liberty  to 
exercise  their  common  sense  and  practical 
experience  and  knowledge  of  human  affairs, 
untrammeled  by  the  excessive  subtllty,  over- 
refinement,  and  the  hairsplitting  of  the  school- 
men which  have  crept  into  the  administra- 
tion of  the  law  by  the  courts  to  such  an  ex- 
tent as  to  sometimes  bring  it  into  reproach. 
It  is  not  by  such  modes  of  reasoning  that  the 
soundness  of  a  verdict  of  a  Jury  is  to  be  test- 
ed. It  is  not,  therefore,  any  ground  for  dis- 
turbing the  verdict  of  a  Jury  that  the  court 
would  not  have  rendered  such  a  verdict  It 
must  appear  that  all  reasonable  men  would 
agree  that  It  was  not  sumrarted  by  the  evi- 
dence, and  should  be  annulled.  The  consti- 
tutional right  of  the  citizen  to  have  the  facts 
of  his  case  tried  by  a  Jury  must  not  be  en- 
croached upon  by  the  courts  under  any  pre- 
text" In  the  case  at  bar,  the  defendants 
and  their  witnesses  testified  fully  and  denied 
specifically  the  evidence  given  to  support  the 
contract  alleged  In  plaintiff's  petition;  de- 
nied that  they  bought  the  corn  from  the 
plaintiff,  and  that  they  ever  received  It  un- 
der the  contract  pleaded.  This  having  been 
submitted  to  the  Jury,  and  It  with  all  the 
parties,  witnesses,  and  evidence  before  it 
having  fo«md  In  favor  of  the  plaintiff,  and 
this  court  not  being  able  to  say  that  there 
is  no  "evidence  direct  or  circumstantial  fairly 
tending  to  support  the  verdict,  it  must  stand." 
The  question  now  arises,  were  the  theories 
of  the  parties  fairly  submitted  to  the  Jury 
by  the  instructions?  Defendants  in  their 
brief  Insist  that  they  were  not,  and  quote  in- 
struction No.  6,  and  contend  that  under  it 
the  Jury  was  authorized  to  find  in  favor  of 
plaintiff  and  against  the  defendant  on  the 
sole  ground  that  If  the  Jury  found  that  the 
plaintiff  "did  deliver  the  com  as  therein  al- 
leged to  the  defendants,  or  the  defendants' 
duly  authorized  agents,  then  the  plaintiff 
would  be  entitled  to  recover,"  and  argue  that 
under  this  instruction  the  Jury  were  author- 
ized to  find  against  the  defendants,  without 
reference  to  the  question  of  whether  the  de- 
fendant ever  received  any  of  the  com  or  not 
and  that  without  such  receipt  the  contract 
would  be  invalid  under  the  statute  of  frauds. 
Instruction  No.  5  la  as  follows:  "You  are 
Instructed  that  it  you  find  from  the  evidence 

in  this  case  tliat  on  the day  of  July, 

:'J03,   the  plaintiff  and  defendants  entered 
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Into  a  verbal  contract,  as  alleged  in  the  plaln- 
tifTa  petition,  for  the  sale  and  purchase  of  a 
certain  quantity  of  com,  as  tliereln  stipulat- 
ed, upon  the  delivery  of  said  corn,  and  that 
Iiursuant  to  said  agreement  the  said  plaintiff 
complied  with  the  terms  and  conditions  of 
said  contract,  and  did  deliver  the  corn  as 
therein  alleged  to  the  defendants,  or  the  de- 
fendants' duly  authorized  agents,  then  the 
plaintier  would  be  entitled  to  recover  for 
such  sum  as  still  remains  due  and  unpaid 
npon  said  contract."  It  will  be  noticed  from 
the  reading  of  It  that  it  deals  almost  entirely 
with  the  duty  of  the  plaintiff  in  this  case; 
that  Is,  that  It  was  the  plaintiff's  duty,  under 
his  contract,  to  deliver  the  corn  to  the  de- 
fendants. It  does  not  undertake  to  specify 
any  duty  on  the  part  of  the  defendants.  This 
duty,  however,  was  dealt  with  completely, 
and  the  claim  and  contention  of  defendants 
covered  In  instructions  Nos.  6  and  8,  which 
are  as  follows :  "If  you  find  from  the  evidence 
that  the  com  was  delivered  to  the  defend- 
ants' agent,  and  received  by  the  defendants' 
aj?ent  at  Skedee,  and  that  the  same  was  put 
on  the  cars  at  that  point,  and  the  same  was 
received  by  the  defendants,  as  alleged  In 
the  plaintiff's  petition,  then  that  would  con- 
stitute a  sufflclent  delivery,  unless  you  find 
from  the  evidence  that  there  was  no  contract 
between  the  parties  to  purchase  the  corn  In 
question,  but  that  the  defendants  were  mere- 
l.v  doing  this  as  an  accommodation  for  the 
plaintiff,  and  not  for  the  use  and  benefit  of 
the  defendants,  but  merely  acting  as  the 
agents  of  the  plaintiff  and  performing  these 
things  as  a  matter  purely  of  accommodation." 
"If  you  find  from  the  evidence  that  the  de- 
fendants did  not  agree  to  take  any  stipulated 
amount  or  quantity  of  corn,  but  the  question 
was  left  open  as  to  the  quantity  of  the  com 
that  was  to  be  sold  and  delivered — that  Is,  if 
there  was  no  stipulated  quantity  agreed  up- 
on— then,  of  course,  the  defendants  would  be 
only  liable  for  such  quantity  of  corn  or  grain 
as  they  actually  received  and  as  was  deliv- 
ered to  them.  They  would  not  be  bound  to 
receive  more  corn  than  they  desired  to,  If 
there  was  no  fixed  and  determinate  contract 
as  to  the  quantity  of  the  com  to  be  received. 
In  this  case  the  plaintiff  claims  that  be  was 
to  deliver  all  of  his  corn ;  that  is  over  10,000 
bushels.  If  you  find  from  the  evidence  that 
that  was  the  agreement,  that  he  was  to  deliv- 
er 10.000  bushels  or  more,  and  that  he  ac- 
ttuilly  did  deliver  that  quantity  of  com  to 
the  defendants  at  the  price  stipulated  In  the 
plaintiff's  petition,  and  that  the  full  amount 
has  not  been  paid,  as  alleged  In  the  plaintiff's 
petition,  then  the  plaintiff  would  be  entitled 
to  recover  whatever  balance  is  still  due  and 
owing  upon  the  contract."  These  Instruc- 
tions so  explain  and  so  modify  the  fifth  in- 
struction that  in  our  Judgment  the  Jury  could 
not  have  been  misled  by  It. 

Kach  separate  Instruction  in  a  case  need 
not  embody  every  fact  or  element  essential  to 
sustain  or  defeat  an  action.    Each  separate 


Instruction  need  not  cover  the  entire  ease, 
provided  there  Is  no  conflict  in  the  law  as  stat- 
ed, and  the  different  lustructiona  considered 
as  a  n  hole  fairly  present  the  law  of  the  case. 
A.,  T.  &  S.  F.  Ry.  Co.  v.  Marks.  11  Okl.  82, 
63  Pac.  996;  11  Ency.  Law  &  Proc.  288  et 
seq. ;  Blashfield's  Instructions  to  Juries,  H 
61  and  383 ;  Chicago  &  E.  R.  R.  Co.  v.  Hlnes, 
Adm'x,  132  111.  161,  23  N.  E.  1021,  22  Am. 
St.  Rep.  313 ;  Wellmau  v.  Oregon  Short  Line 
Ry.  Co.,  21  Or.  530,  28  Pac.  623.  Mr.  Blash- 
fleld  in  his  work  on  Instructions  to  Juries,  { 
61,  speaks  as  follows:  "It  Is  not  ne<-essary 
that  every  instruction  should  have  embodied 
in  it  every  fact  of  element  essential  to  sus- 
tain the  action,  or  that  it  should  negative 
matters  of  defense.  A  single  Instruction  need 
not  cover  the  entire  case.  'It  is  not  required 
that  the  entire  law  of  the  case  shall  be  stated 
In  a  single  instruction,  and  it  is,  therefore, 
not  improper  to  state  the  law  as  applicable 
to  particular  questions,  or  particular  parts  of 
the  case,  in  separate  instructions;  and  If 
there  is  no  conflict  in  the  law  as  stated  in 
different  instructions,  and  all  the  Instruc- 
tions, considered  as  a  series,  present  the  law 
applicable  to  the  case  fully  and  accurately, 
it  is  sufficient.' "  Also  to  the  same  effect  Is 
section  383:  "Instructions  are  to  be  consid- 
ered together,  to  the  end  that  they  may  be 
properly  understood;  and  if,  when  so  con- 
strued, and  as  a  whole,  they  fairly  state  the 
law  applicable  to  the  evidence,  there  is  no 
available  error  In  giving  them,  although  de- 
tached sentences,  or  separate  charges,  con- 
sidered alone,  may  be  erroneous  or  mislead- 
ing." This  rule  is  supported  by  many  an- 
thorities,  among  whidi  may  be  noted  Well- 
man  V.  Oregon  Short  Line  Ry.  Co.,  supra. 
The  court  in  the  syllabus  holds  as  follows: 
"In  determining  whether  there  is  error  in 
the  Instructions  to  the  Jury,  the  whole  charge 
will  be  considered  together ;  and  If  It  aiqpear 
that  the  case  has  been  placed  fully,  fairly, 
and  properly  before  the  Jury  by  the  entire 
charge  the  Judgment  will  not  be  reserved, 
although  it  may  appear  that  some  one  In- 
struction taken  by  Itself  may  not  be  entirely 
correct." 

Defendants  call  attention  to  the  sixth  and 
eighth  request  made  on  their  part,  and  except 
to  a  refusal  of  tike  court  in  giving  them ;  but 
a  careful  reading  of  the  Instructionfl  request- 
ed, and  of  the  instructions  given,  taken  In 
conjunction  with  the  evidence,  convinces  us 
that  while  those  given  present  the  proposi- 
tions with  less  detail,  still,  it  seems  to  us, 
Just  as  fully  and  as  fairly.  Such  is  the  hold- 
ing in  the  case  of  A.,  T.  &  S.  F.  Ry.  Co.  v. 
Marks,  supra:  "The  refusal  of  the  court  to 
give  an  instruction  which  properly  states  the 
law  is  not  reversible  error  if  practically  the 
same  proposition  of  law  Is  stated  by  the  court 
to  the  Jury  in  other  Instructions  given,  and 
if  the  charge  of  the  court  to  the  Jury,  as  a 
whole,  clearly  states  the  law." 

There  is  evidence  to  show  that  the  plaintiff 
shipped  three  cars  of  corn  to  Purcell,  and  as 
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he  states,  "to  wind  up  a  car,"  be  put  In  prac- 
tically a  half  car  load  of  com  which  he  pro- 
cured elsewhere.  Exception  la  taken  by  de- 
fendants to  being  charged  with  this  ^tra 
com  as  not  within  the  contract  pleaded  on 
which  plaintiff  relied.  The  court  did  not  in- 
struct the  Jury  specifically  in  reference  to  It, 
and  defendants  made  no  request  for  instruc- 
tions in  reference  to  It,  but  the  instructions, 
as  will  be  observed,  fully  cover  the  question 
of  the  receipt  of  the  corn  shipped  by  plain- 
tiff and  received  by  defendants  in  order  to 
charge  them  with  the  liability,  and,  as  the 
Jury  found  on  the  evidence  that  defendants 
received  this  com,  there  is  no  error  in  de- 
fendants being  required  to  pay  for  it 

Certain  depositions  were  offered  in  evl- 
dmce  to  show  that  some  of  the  corn  alleged 
to  have  been  sold  under  the  contract  plead- 
ed was  of  an  inferior  quality,  but,  as  the 
quality  of  the  com  was  not  in  the  issues,  the 
exclusion  of  the  same  was  not  error.  The 
plaintiff  had  no  notice  by  the  answer  of  de- 
fendants that  any  reliance  would  be  placed 
upon  the  com  not  coming  to  grade,  and.  In 
the  absence  of  such  allegation  In  the  answer 
as  would  make  such  evidence  relevant,  it  was 
not  error  to  exclude  It. 

There  appearing  no  error  in  the  record,  the 
Judgment  of  the  lower  court  is  affirmed.  All 
the  Justices  concurring. 


TINKELPAUGH-KIMMEL    HARDWARE 
CO.  V.  MINNEAPOLIS  THRESH- 
ING MACH.  CO. 
(Supreme  Court  of  Oklahoma.    April  20,  1908.) 

Fbacds,  Statute  of— Sales— Acceptance. 

In  an  action  to  recover  $220,  tlie  contract 
price  of  a  Sattley  Staclter,  the  petition,  wliicli 
states  that  the  same  on  parol  order  of  defendant 
was  shipped  by  rail  by  plaintiff's  principal  to  a 
third  person  at  a  certain  place  and  there  deliv- 
ered as  per  order  and  direction  and  for  and  on 
behalf  of  defendant,  and  which  had  been  ordered 
through  and  paid  for  by  plaintiff,  states  a  con- 
tract void  nnder  the  statute  of  frauds  (Wilson's 
Rev.  &  Ann.  St.  Okl.  1903,  §  780),  in  that  it 
fails  to  Btate  that  the  stacker  was  accepted  or 
received  by  the  purchaser,  and  a  demurrer  there- 
to was  properly  sustained. 
(Syllabus  by  the  Court.) 

Error  from  District  Court,  Canadian  Coun- 
ty;   C.  F.  Irwin,  Judge. 

Action  by  the  Tinkelpaugh-Kimmel  Hard- 
ware Company  against  the  Minneapolis 
Threshing  Machine  Company.  Judi;ment  for 
defendant,  and  plaintiff  brings  error.  Af- 
firmed. 

On  December  9,  1004.  the  Tinkelpaugh- 
Kimmel  Company,  plaintiff  in  error,  filed  its 
amended  petition  in  the  district  court  of 
Canadian  county  against  the  Minneapolis 
Threshing  Machine  Company,  defendant  la 
error,  which,  omitting  the  caption,  is  as  fol- 
lows: "Comes  now  the  said  plaintiff,  and 
for  cause  of  action  against  the  said  defend- 
ant alleges  that  the  said  Tinkelpaugh-Kim- 
mel Company  is  a  corporation  organized  and 


existing  nnder  and  by  virtue  of  the  laws  of 
Oklahoma  Territory.  That  the  defendant, 
Minneapolis  Threshing  Machine  Company,  is 
a  corporation,  as  plaintiff  is  Informed  and 
believes,  organized  and  existing  under  and 
by  virtue  of  the  laws  of  the  state  of  Minne- 
sota. That  heretofore,  and  on  the  17th  day 
of  June,  1003,  the  said  defendant  being  en- 
gaged in  business,  and  having  a  place  of 
business  in  the  city  of  El  Reno,  its  then 
manager  in  said  place  of  business  desiring 
to  purchase  a  piece  of  machinery  known  as 
the  'Sattley  Stacker,'  called  up  by  telephone 
the  said  plaintiff  company,  by  its  manager, 
at  its  place  of  business  in  the  city  of  EI 
Reno,  and  asked  the  said  plaintiff  company 
if  it  was  the  local  agent  for  the  said  Sattley 
Stacker.  That  at  the  said  time  the  said 
plaintiff  was  the  exclusive  agent  of  said 
Sattley  Stacker  In  said  city  of  El  Reno,  and 
so  Informed  the  defendant  company.  There- 
upon the  said  manager  of  the  said  defendant 
company  telephoned  the  said  plaltatiff  com- 
pany and  asked  him  how  much  said  plaintiff 
company  would  charge  the  said  defendant 
company  for  a  Sattley  Stacker.  Said  plain- 
tiff company  then  informed  said  defendant 
company  that  It,  plaintiff  company,  would 
charge  defendant  company  two  hundred  and 
twenty  dollars  ($220),  to  which  proposition 
said  defendant  company,  by  its  manager, 
over  the  telephone,  then  assented,  and  there- 
upon instmcted  said  plaintiff  company  to 
have  said  machinery,  to  wit,  the  said  Sattley 
Stacker,  shipped  to  Frank  Sinner,  at  Ed- 
mond,  Okl.  And  thereupon  the  said  plaintiff 
by  telegraph  ordered  from  the  Sattley  Man- 
ufacturing Company,  at  Springfield,  111.,  said 
Sattley  Stacker  shipped  to  Frank  Blnner,  at 
Edmond,  Okl.  T.,  for  and  on  behalf  of  the 
said  defendant  company.  The  said  Sattley 
Stacker  was  shipped  to  the  said  Frank  Bln- 
ner at  Edmond,  Okl.  T.,  by  rail,  and  was  de- 
livered at  said  Edmond,  Okl.  T.,  as  per  or- 
der and  direction  of  the  said  defendant,  Min- 
neaiMlls  Threshing  Machine  Company.  That 
the  said  plaintiff  company  has  paid  the  said 
Sattley  Manufacturing  Company  therefor; 
that  the  price  the  said  Minneapolis  Thresh- 
ing Machine  Company  promised  to  pay  the 
said  plaintiff  therefor  was  two  hundred 
twenty  dollars  ($220).  That  by  reason  of 
said  bargain,  purchase  and  delivery,  of  the 
said  Sattley  Stacker  by  the  said  defendant, 
the  Mlnneajmlls  Threshing  Machine  Com- 
pany, from  the  said  plaintiff,  Tinkelpaugh- 
Kimmel  Company,  said  defendant  became 
Indebted  to  the  said  plaintiff  in  the  sum  of 
two  hundred  twenty  dollars  ($220).  That 
said  defendant  has  failed,  refused,  and  neg- 
lected to  pay  the  said  sum,  although  often 
demanded,  and  yet  neglects  and  refuses  to 
pay  therefor.  Wherefore,  etc."  On  Decem- 
ber 21,  1901,  defendant  filed  a  general  de- 
murrer thereto,  which  was  by  the  court  sus- 
tained, and  upon  plaintiff  electing  to  stand 
upon  bis  pleadings  and  refusing  to  plead  fur- 
ther, Judgment  was  rendered  in  favor  of  de- 
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fendant,   from    which   plaintiff  appealed   to 
this  court. 

Blake.  Blake  &  Low,  for  plaintiff  In  error. 
W.  L.  Baxter,  for  defendant  In  error. 

TURNER,  J,  (after  stating  the  facts  as 
above).  From  the  face  of  this  pleading  it 
appears  that  the  contract  therein  set  forth 
and  sought  to  be  recovered  on  was  in  parol 
and  void  -under  our  statute  of  frauds,  which 
reads  as  follows:  "The  following  contracts 
are  invalid,  unless  the  same,  or  some  note  or 
memorandum  thereof,  be  in  writing  and  sub- 
scribed by  the  party  to  l>e  charged,  or  by  his 
agent.  •  •  •  An  agreement  for  the  sale 
of  goods,  •  •  *  at  a  price  not  less  than 
fifty  dollars,  unless  the  buyer  accept  or 
receive  part  of  such  goods  and  chattels. 
•    *    *  "    Wilson's  Rev.  &  Ann-  St  {  780. 

It,  therefore,  only  remains  for  us  to  deter- 
mine whether  it  alleges  sufficient  matter  to 
void  the  bar.  In  support  of  the  contention 
that  it  does,  plaintiff  contends  that  the  al- 
legation, In  substance,  that  the  stacker  was 
shipped  on  defendant's  order  to  Binner  at 
Edmond,  Okl.,  for  and  on  behalf  of  defend- 
ant, and  by  the  carrier  delivered  at  that 
place  as  per  order  and  direction  of  defend- 
ant, is  sufficient  to  entitle  plaintiff  to  recover, 
contending  that  the  delivery  of  the  goods  to 
the  carrier  was  delivery  to  the  purchaser  and 
sufficient  to  pass  the  title  to  him.  This  may 
be  true  where  the  contract  Is  valid  as  not 
within  the  statute,  but,  where  it  Is  Invalid 
because  of  that  fact,  a  very  different  rule 
obtains.  All  the  cases  agree  that  In  such 
case  delivery  of  itself  is  not  sufficient  to  take 
the  case  out  of  the  statute.  In  Caulkins  et 
al.  v.  Hellman,  47  N.  Y.  449,  7  Am.  Rep.  461, 
the  court  said:  "The  instructions  to  the 
Jury  as  to  the  legal  effect  of  the  delivery  of 
the  wine  at  Blood's  Station  in  conformity 
with  the  terms  of  the  verbal  contract  of  sale 
were  clearly  erroneous.  No  act  of  the  ven- 
dor alone,  in  performance  of  a  contract  of 
sale  void  by  the  statute  of  frauds,  can  give 
validity  to  such  a  contract.  Where  a  valid 
contract  of  sale  Is  made  In  writing,  a  de- 
livery pursuant  to  such  contract  at  the  place 
agreed  upon  for  delivery,  or  a  shipment  of 
the  goods  In  conformity  with  the  terms  of 
the  contract,  will  pass  the  title  to  the  ven- 
dee without  any  receii»t  or  acceptance  of  the 
goods  by  him.  But  If  the  contract  is  oral, 
and  no  part  of  the  price  is  paid  by  the  ven- 
dee, there  must  be  not  only  a  delivery  of  the 
goods  by  the  vendor,  but  a  receipt  and  ac- 
ceptance of  them  by  the  vendee  to  pass  the 
title  or  make  the  vendee  liable  for  the  price." 
In  Simmons  Hardware  Co.  v.  Mullen,  Sher- 
iff, etc.,  33  Minn.  196,  22  N.  W.  295,  the  court 
said :  "The  authorities  are  substantially  uni- 
form that  delivery  by  the  seller  to  a  carrier 
selected  by  him,  for  the  purpose  of  trans- 
portation, is  not  of  itself  an  acceptance  to 
take  the  case  out  of  the  operation  of  the 
statute.    Norman  t.  Phillips,  14  Mees.  &  W. 


277;  Hanson  r.  Arudtage,  6  Bam.  &  Aid. 
J5i39;  Maxwell  v.  Brown.  30  Me.  98,  63  Am. 
Dec.  605;  Johnson  v.  Cuttle,  105  Mas&  447, 
7  Am.  Rep.  54.'5;  Grimes  v.  Van  Vechten,  20 
Mich.  413;  Allard  v.  Greasert,  01  N.  Y.  1; 
Keiwert  v.  Meyer.  02  Ind.  587,  30  Am.  Rep. 
206 ;  Taylor  v.  Mueller,  30  Minn.  343,  15  N. 
W.  413,  44  Am.  Rep.  IJW."  In  Johnson  v. 
Cuttle,  105  Mass.  447,  7  Am.  Rep.  545.  the 
court  said :  "Mere  delivery  is  not  sufficient ; 
there  must  be  une(julv<ical  proof  of  an  ac- 
ceptam-e  and  receipt  by  him.  Such  acceptance 
and  receipt  may  indeed  l>e  through  an  au- 
thorized agent.  But  a  common  carrier  (wlietb- 
er  selected  by  the  seller  or  by  the  buyer), 
to  whom  the  goods  are  Intrusted  without  ex- 
press instructions  to  do  anything  but  to  car- 
ry and  deliver  them  to  the  buyer,  Is  no  more 
than  an  agent  to  carry  and  deliver  the  goods, 
and  has  no  implied  authority  to  do  the  acts 
required  to  constitute  an  acceptance  and  re- 
ceipt on  the  part  of  the  buyer  and  to  take 
the  case  out  of  the  statute  of  frauds.  Snow 
V.  Warner,  10  Mete.  132,  43  Am.  Dec.  417; 
Frostburg  Mining  Co.  v.  New  England 
Glass  Co.,  9  Cush.  115;  Boardman  v. 
Spooner,  13  Allen,  353,  90  Am.  Dec.  196; 
Quintard  v.  Bacon,  99  Mass.  185;  Norman 
V.  Phillips,  14  M.  &  W.  277;  Hicholson  v. 
Bower,  1  El.  &  El.  172.  The  steamboat  com- 
pany having  no  authority  to  receive  and  ac- 
cept the  goods  so  as  to  bind  the  buyer,  and 
there  being  no  evidence  that  the  buyer,  In 
person  or  by  any  authorized  agent,  ever  had 
actual  possession  of  the  goods,  or  opportunity 
to  see  them  or  ascertain  whether  they  con- 
formed to  his  order,  or  ever  exercised  any 
control  over  them  by  sale  or  otherwise,  or 
even  received  any  bill  of  lading  of  the  goods, 
the  case  Is  within  the  statute  of  frauds,  and 
the  action  cannot  be  maintained."  But  we 
do  not  consider  this  an  open  question  in  this 
Jurisdiction.  In  T.  M.  Grant  et  al.  t.  J.  H. 
Milam  (decided  by  this  court  at  the  present 
term)  95  Pac.  424,  the  court,  speaking 
through  Dunn,  J.,  says :  "The  contract  being, 
then,  within  the  statute  of  frauds,  could  not 
have  been  enforced  by  the  plaintiff  or  the 
defendant,  nor  could  any  damages  or  obliga- 
tions have  been  predicated  upon  its  breach 
by  either  of  the  parties  unless  a  part  of  the 
goods  were  delivered  by  the  plaintiff  and  re- 
ceived by  the  defendant.  The  question  rais- 
ed In  the  case  at  bar  was  whether  or  not. 
conceding  the  goods  to  have  been  sold  and 
delivered  by  the  plaintiff,  they  were  not  re- 
ceived by  the  defendant.  For  a  mere  de- 
livery by  plaintiff  will  not  suffice  to  take  the 
case  out  of  the  statute;  there  must  be  a  re- 
ceipt by  the  vendee.  Jamison  v.  Simon,  68 
Cal.  17,  8  Pac.  502;  Stone  v.  Browning,  68 
N.  Y.  508;  Shepherd  v.  Pressey,  32  N.  H. 
49 ;  Dlnnie  v.  Johnson,  8  N.  D.  153,  77  N.  W. 
012 ;  Jones  v.  Mechanics*  Bank  of  Baltimore^ 
29  Aid.  287,  96  Am.  Dec.  533. 

It  follows  that,  as  the  petition  fails  to 
state  that  the  stacker  was  either  received  or 
accepted  by  the  defendant,  it  was  fatally  de- 
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fectWe,  and  the  action  of  the  trial  court  in 
sustaining  the  demurrer  must  be  affirmed. 
It  is  BO  ordered. 


RBX?ENTS  OF  rNIVERSITY  OF  OKLA- 
HOMA V.  BOARD  OF  EDUCATION. 
(Supreme  Court  of  Oklahoma.     April  14,  1908.) 

1.  Schools  and  Scnooi,  Districts— "PuBiio 
Schools." 

The  term  "public  Bcbools,"  as  used  in  sec- 
tion 5,  art.  13,  of  the  Constitution  of  Oklahoma, 
do<>8  not  include  in  its  meaning  the  University 
of  Oklahoma. 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  vol.  6,  pp.  5821,  5822.] 

2.  Sake. 

Said  section  5,  art.  13,  of  the  Constitution, 
proridinz  that  the  super\'ision  of  instruction  in 
the  public  schools  shall  be  vested  in  a  board  of 
education,  does  not  vest  the  Board  of  Educa- 
tion of  the  State  of  Oklahoma  with  superTlsion 
of  the  University  of  Oklahoma. 

3.  SAMI^— Constitutional  Law. 

There  is  no  repugnancy  between  section  5, 
art.  l.S,  of  the  Constitution,  and  article  17,  c.  77, 
of  Wilson's  Revised  and  Annotated  Statutes  of 
Oklahoma  for  19()3  entitled  "An  act  to  establish 
and  locate   the   University  of  Oklahoma." 

4.  Colleges  and  Universitieb— Goverj^ment. 

Article  17,  c.  77,  Wilson's  Rev.  &  Ann.  St. 
Okl.  lOOCi,  is  not  locally  inapplicable,  and 
was,  by  section  2  of  the  Schedule  to  the  C'on.sti- 
tution,  extended  to  and  put  in  force  in  the  state 
of  Oklahoma  until  it  expires  by  Its  own  limita- 
tion or  is  altered  or  repealed  by  law. 
(Syllabus  by  the  Court.) 

Petition  by  the  Rej^nts  of  the  University 
of  Oklahoma  for  a  writ  of  prohibition  against 
the  Board  of  Education.    Application  denied. 

Ledbetter  &  Moore,  for  plaintiff.  Geo.  A. 
Henshaw,  for  defendant 

KANE,  J.  This  is  an  original  proceeding 
by  petition  for  a  writ  of  prohibition,  Inati- 
tnted  i»y  the  Regents  of  the  University  of 
Olclaboma  against  the  Board  of  Education  of 
tlie  State  of  Oklahoma,  prohibiting  said 
Board  of  Education  from  exercising  any  of 
the  powers  and  duties  imposed  on  the  Re- 
gents of  the  University  of  Oklahoma  by  the 
Constitution  and  laws  of  the  state,  and  from 
Interfering  with  the  govenunent  and  control 
of  the  University  of  Oklahoma,  and  from 
exercising  any  control  over  said  University 
or  any  department  thereof,  or  any  of  the 
funds  or  instrumentalities  thereof.  And  said 
plaintiff  further  prays  for  all  such  further 
and  additional  relief  or  orders  and  decrees 
as  will  fully  and  completely  protect  the  plain- 
tiff herein  in  the  enjoyment  of  all  the  pow- 
ers and  duties  conferred  on  it  by  law,  and 
proliibitlng  the  defendant  from  usurping  any 
of  such  powers  and  duties. 

The  contention  of  the  Regents  is  that  among 
the  laws  in  force  in  the  territory  of  Oklahoma 
at  the  time  of  the  admission  of  the  state 
into  the  Union,  which  were  extended  to  and 
remained  in  force  in  said  state,  are  the  pro- 
visions of  article  17,  c.  77,  of  Wilson's  Re- 
vised and  Annotated  Statutes  of  Oklahoma 
for  1908.    That  it  Is  provided  by  said  article 


17,  c  77,  supra,  that  the  government  of  the 
University  of  Oklahoma  should  vest  In  a 
Board  of  Regents,  and  that  the  plaintiff  here- 
in is  the  Regents  of  the  University  of  Okla- 
homa, created  by  and  referred  to  In  said 
article  and  chapter  of  the  Oklahoma  Stat- 
utes, and  that  all  of  the  provisions  of  said 
article  and  chapter  are  now  the  law  of  the 
state  of  Oklahoma,  and  no  part  of  the  provi- 
sions in  said  article  and  chapter  are  repug- 
nant to  any  provisions  of  the  Constitution 
of  the  state  of  Oklahoma,  nor  are  any  of  the 
provisions  In  said  article  and  chapter  locally 
lnai)plicable.  That  the  Regents  of  the  Uni- 
versity of  Oklahoma,  as  a  body  corporate, 
by  the  statutes  aforesaid,  are  authorized  to 
exercise  all  the  powers  necessary  or  conven- 
ient for  the  proper  oare  and  maintenance  of 
said  University,  and  to  have  the  custody  of 
all  books,  records,  buildings,  and  all  the  oth- 
er property  of  the  University.  That  it  is 
further  provided  by  said  statutes  that  the 
plaintiff  herein,  the  Regents  of  the  University 
of  Oklahoma,  shall  have  the  authority  to 
elect  a  president  and  secretary  of  the  Board 
of  Regents,  charged  with  the  performance  of 
such  duties  as  may  be  prescribed  by  the  Re- 
gents, and  that  such  secretary  shall  be  super- 
intendent of  buildings  and  grounds  of  the 
University,  and  that  the  Regents  shall  have 
authority  to  enact  laws  for  the  government 
of  the  University,  and  of  all  Its  branches,  and 
to  elect  a  president,  and  the  requisite  number 
of  professors,  officers,  and  employes,  and  to 
fix  the  salary  and  the  term  of  office  of  each 
of  them,  and  to  determine  the  moral  and  edu- 
cational quallflcatioDs  of  the  applicants  for 
admission  to  the  various  courses  of  Instruc- 
tion of  said  University.  That  the  Regents 
are  authorized  to  prescribe  rules  and  regula- 
tions for  the  maintenance  and  control  of  the 
libraries,  cabinets,  museums,  laboratories, 
and  other  property  of  the  University,  and  of 
the  several  departments  thereof,  and  for  the 
care  and  preservation  of  the  same,  and  to 
expend  such  portions  of  the  University  fund, 
as  they  deem  expedient  for  the  erection  of 
suitable  buildings  and  the  purchase  of  appro- 
priate cabinets  and  additions  thereto.  That 
the  Regents  are  further  authorized  and  em- 
powered to  draw  warrants  upon  any  Uni- 
versity fund  In  the  hands  of  the  Treasurer 
of  this  state,  and  it  Is  made  the  duty  of  the 
Treasurer  of  the  state  of  Oklahoma  to  pay 
such  funds  on  warrants  drawn  by  the  Re- 
gents, and  all  warrants  drawn  on  the  Uni- 
versity fund  shall  be  signed  by  the  president 
of  the  Board  of  Regents.  And  the  Regents 
are  authorized  and  empowered  to  receive 
all  grants,  additions,  bequests  of  money,  or 
other  property  for  the  use  and  benefit  of  said 
University.  It  Is  alleged  further  that  they 
are  authorized  and  empowered  to  appoint  a 
superintendent  of  buildings  of  said  Univer- 
sity other  than  the  secretary  of  said  board, 
and  he  shall  have  personal  control  and  super- 
vision, under  the  direction  of  the  Regents,  of 
all  contracts  for  the  construction  of  buildings 
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at  said  University.  Then  follows  an  allega- 
tion to  the  effect  that  the  Regents,  unless 
prevented  by  the  wrongful  acts  and  usurpa- 
tions of  the  defendant,  the  Board  of  Educa- 
tion, and  the  members  thereof,  will  continue 
to  perform  all  the  duties  and  exercise  all  the 
powers  conferred  on  them  by  the  provisions 
of  article  17,  c.  77,  supra.  They  further  al- 
lege that  the  defendant,  the  Board  of  Elduca- 
tion,  and  the  members  thereof,  acting  upon 
advice  of  the  Honorable  Charles  West,  At- 
torney General  of  the  state  of  Oklahoma,  has 
usurped  and  assumed  to  exercise  an  import- 
ant function,  power,  and  duty  of  the  plaintiff 
herein.  After  setting  out  in  detail  the  acts 
and  usurpations  complained  of,  it  is  further 
alleged  that  unless  prohibited  by  this  honor- 
able court  the  defendant  herein  will  usurp 
and  assume  to  exercise  the  powers  and  duties 
belonging  to  the  Regents  as  prescribed  by 
article  17,  c.  77,  supra,  and  wrongfully  and 
unlawfully  prevent  them  from  exercising  and 
performing  the  duties  conferred  on  them  by 
the  provisions  of  said  article  17  of  chapter 
77. 

Upon  filing  the  petition  a  citation  to  show 
cause  was  served  upon  the  defendant,  the 
Board  of  Education,  who  thereupon  filed  its 
answer,  wherein  it  admits  that  the  defend- 
ant is  the  Board  of  Education  of  the  State 
of  Oklahoma,  and  that  the  plaintiff  is  the 
duly  organized  Regents  of  the  University  of 
Oklahoma,  a  body  corporate.  It  further  ad- 
mits that  It  was  advised  by  the  Ilonorable 
Charles  West,  Attorney  General,  that  It  had 
the  power  by  virtue  of  section  5,  art.  13,  of 
the  Constitution,  to  exercise  such  reasonable 
supervision  over  the  public  schools  of  the 
state  of  Oklahoma  as  may  in  the  Judgment 
of  the  board  be  to  the  best  interest  of  the 
public.  That  section  5,  art.  13,  supra,  pro- 
vides, that :  "The  supervision  of  instruction 
In  the  public  schools  shall  be  vested  in  a 
Board  of  Education,  whose  powers  and  duties 
shall  be  prescribed  by  law.  The  Superin- 
tendent of  Public  Instruction  shall  be  presi- 
dent of  the  board.  Until  otherwise  provided 
by  law,  the  Governor,  Secretary  of  State,  and 
Attorney  General  shall  be  ex-offlclo  members, 
and  with  the  superintendent,  compose  said 
Board  of  Education."  The  defendant  further 
alleges  in  its  answer  that  in  its  opinion  the 
above  section  of  the  Constitution  requires  the 
Board  of  Education  to  exercise  such  reason- 
able supervision  of  the  public  schools  of  the 
state  of  Oklahoma  as  may  be  in  its  Judgment 
for  the  best  interest  of  the  public.  That  the 
words  "public  schools"  mean  all  public  schools 
that  are  entirely  maintained  by  public  funds. 
That  said  board  was  so  advised  as  above  set 
forth  by  the  Attorney  General.  The  defend- 
ant alleges  that  it  has  not  attempted  to  exer- 
cise further  supervision  or  control  of  the 
University  of  Oklahoma,  of  which  the  plain- 
tiff conQ)lains,  other  than  to  elect  a  presi- 
dent thereto.  That  by  electing  said  presi- 
dent it  has  exercised  a  reasonable  supervision 
and  control  as  provided  by  said  Constitution. 


The  defendant  then  prays  that  the  court  may 
construe  the  clause,  "supervision  of  instmc- 
tlon  of  the  public  schools,"  and  designate 
what  is  meant  by  "public  schools,"  and  what 
is  a  reasonable  supervision  to  be  exercised 
by  the  Board  of  Education  created  by  the 
Constitution,  to  the  end  that  the  petition  of 
plaintiff  may  be  dismissed  and  the  defendant 
properly  Instructed,  by  the  exercise  of  the 
supervisory  control  given  the  Supreme  Court 
by  the  Constitution  over  all  Inferior  courts, 
commissions,  and  boards  of  the  state  of  Okla- 
homa. 

It  is  obvious  from  the  above  excerpts  from 
the  pleadings  that  the  Board  of  Education 
concedes  that  article  17,  c.  77,  Wilson's  Rev. 
&  Ann.  St.  Okl.  1903,  would  confer  all  the  pow- 
er upon  the  Regents  of  the  University  that 
they  claim  it  does,  if  it  were  not  for  its  al- 
leged repugnancy  to  section  5,  art  13,  of  the 
Constitution.  It  will  therefore  be  necessary 
to  apply  the  established  rules  of  statutory 
interpretation  to  these  two  laws  in  order 
to  determine  if  article  17,  c.  77,  Wilson's 
Rev.  &  Ann.  St  Okl.  1003,  is  repugnant  to  the 
constitutional  provisions  above  quoted,  or 
so  locally  inapplicable  that  it  was  not  extend- 
ed to  and  put  in  force  in  the  state  of  Okla- 
homa by  section  2  of  the  schedule.  Section 
2  of  the  schedule  to  the  Constitution  provides 
that:  "All  laws  in  force  in  the  territory  of 
Oklahoma  at  the  time  of  the  admission  of 
the  state  into  the  Union,  which  are  not  re- 
pugnant to  this  Constitution,  and  which  are 
not  locally  inapplicable,  shall  be  extended  to 
and  remain  in  force  in  tlie  state  of  Oklahoma 
until  they  expire  by  their  own  limitation  or 
are  altered  or  repealed  by  law."  There  Is  no 
contention,  nor  is  there  room  for  any,  that 
article  17,  c.  77,  supra,  is  locally  inapplica- 
ble, so  if  it  Is  not  in  force  in  the  state  of 
Oklahoma  it  must  be  by  reason  of  its  re- 
pugnancy to  section  5,  art  13,  of  the  Constitu- 
tion. As  is  well  said  by  learned  counsel  for 
plaintiff  in  their  brief:  "The  first  paragraph 
of  this  section,  that  'the  supervision  of  in- 
struction in  the  public  schools  shall  be  vest- 
ed in  a  Board  of  Education  whose  powers 
and  duties  shall  be  prescribed  by  law,'  makes 
it  doubtful  whether  this  board,  in  advance 
of  legislation,  possesses  any  power  what- 
ever. It  is  a  new  board,  having  no  existence- 
under  the  territorial  statutes.  Its  name, 
and  the  fact  that  it  Is  given  supervision  of 
instruction  in  the  'public  schools,'  may  raise 
the  presumption  that  It  succeeds  to  the  pow- 
ers of  the  old  Board  of  Education,  but  clear- 
ly no  other  powers  are  conferred  upon  it.  If 
this  is  true,  then  there  is  no  repugnancy  be- 
tween article  17,  c.  77,  of  the  Oklahoma  Stat- 
utes, and  section  5,  art.  13,  of  the  Constitu- 
tion. They  relate  to  entirely  different  sub- 
jects, the  one  to  the  University,  the  other  to 
the  public  or  common  schools  of  the  state. 
Every  provision  of  article  17,  c.  77,  may  be 
executed  by  the  Regents  of  the  University, 
and  the  University  governed  in  all  of  Its 
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branches  and  details  without  aoy  conflict 
with  any  duty  of  the  Board  of  Education." 

But  we  cannot  agree  with  the  learned  coun- 
sel for  the  defendant  in  his  contention  that  the 
term  "public  schools,"  as  used  in  section  5, 
art.  13,  of  the  Constitution,  means  all  schools 
that  are  entirely  supported  and  maintained 
by  public  funds,  including  the  University  of 
Oklahoma.  The  term  "public  schools"  has 
acquired  a  well-deflned,  popular  signification 
In  Oklahoma  as  well  as  elsewhere,  and  un- 
less it  Is  apparent  from  the  nature  and  man- 
ner of  Its  use,  or  it  otherwise  appears  that 
it  was  Intended  to  have  another  meaning,  the 
Inference  is  that  it  was  used  in  its  known  and 
defined  meaning  and  sense.  The  Century 
Digest,  we  think,  gives  the  well-known,  popu- 
lar meaning  of  the  term.  It  says:  "Public 
schools.  In  the  United  States,  means  the  same 
as  common  schools." 

In  the  case  of  Blsberry  v.  Seay,  83  Ala.  614, 
3  South.  804,  Mr.  Justice  Clopton  gives  the 
term  the  same  meaning  where  it  Is  used  In 
the  Alabama  Constitution  under  somewhat 
tlie  same  circumstances  as  It  Is  used  in  Okla- 
homa's Constitution.  Section  1  of  article 
13  of  the  Alabama  Constitution  for  1875 
provides  that:  "The  General  Assembly  shall 
establish,  organize  and  maintain  a  system  of 
public  schools  throughout  the  state,  for  the 
equal  benefit  of  the  children  thereof,  between 
the  ages  of  seven  and  twenty-one  years ;  but 
separate  schools  shall  be  provided  for  the 
children  of  citizens  of  African  descent."  Un- 
der the  above  constitutional  provision  the 
General  Assembly  of  the  state  sought  to  es- 
tablish the  Alabama  University  for  Colored 
People  and  provide  for  Its  support  and  gov- 
ernment The  question  was  raised  that  the 
act  of  the  General  Assembly  was  in  conflict 
with  section  1  of  article  13  of  the  Constitu- 
tion, snpra,  and  therefore  void.  Mr.  Justice 
Clopton  in  the  Alabama  case,  supra,  dis- 
cussing this  feature  of  the  case,  says:  "The 
primary  object  of  Inquiry  is  the  meaning  and 
intent  of  the  framers  of  the  Constitution,  and 
of  the  people  in  adopting  it,  as  manifested 
by  the  terms  employed,  when  considered  In 
connection  with  the  prior  and  existing  state 
of  things.  When  words  and  phrases  ace  em- 
ployed which  have  acquired  a  defined  popular 
signification,  the  manifest  inference  is  that 
they  are  used  In  their  known  and  defined 
meaning  and  sense,  no  Intention  being  ap- 
parent from  the  nature  and  manner  o£  use 
or  otherwise,  to  attach  any  other  significa- 
tion." After  a  discussion  of  the  Alabama 
public  school  system,  Mr.  Justice  Clopton  fur- 
ther says:  "Controlled  by  the  conservative 
principle  that  the  diffusion  of  knowledge,  at 
least  elementary.  Is  essential  to  the  preserva- 
tion of  free  government,  and,  as  conducive 
to  this  end,  the  extension  of  the  opportuni- 
ties and  advantages  of  education  through 
the  various  parts  of  the  state,  the  convention 
declared  and  Incorporated  in  the  organic  law 
that  a  system  of  public  schools  shall  be  es- 


tablished, organized,  and  maintained;  but, 
for  the  first  time  In  the  state  Constitution, 
specially  designated  its  character,  extent,  and 
purposes.  The  constitutional  system  of  com- 
mon schools  must  extend  throughout  the 
state,  and  must  afford  equal  benefit  to  all 
the  children  thereof,  within  the  specified 
years.  The  General  Assembly  Is  without  au- 
thority to  establish  a  system  of  common 
schools  which  does  not  possess.  In  Its  en- 
tirety, those  distinguishing  features.  It  Is 
more  than  a  presumption  that  the  term  'pub- 
lic schools'  was  employed  in  the  Constitu- 
tion In  Its  popular  meaning  and  sense,  the 
system  of  public  schools  to  which  the  people 
of  the  state  had  been  accustomed,  and  as 
they  would  understand  it,  in  adopting  the 
Constitution." 

In  the  case  of  Jenkins  v.  Andover,  103 
Mass.  94,  the  decision  turned  on  the  defini- 
tion of  the  term  "public  schools"  as  used  In 
the  eighteenth  article  of  the  amendment  of 
the  Constitution  of  the  state  of  Massachusetts 
which  Is  as  follows:  "All  moneys  raised 
by  taxation  In  the  towns  and  cities  for  the 
support  of  public  schools,  and  all  moneys 
which  may  be  appropriated  by  the  state  for 
the  support  of  common  schools,  shall  be  ap- 
plied to,  and  expended  In,  no  other  schools 
than  those  which  are  conducted  according  to 
law,  under  the  order  and  superintendence  of 
the  authorities  of  the  town  or  city  In  which 
the  money  Is  to  be  expended ;  and  such  money 
shall  never  be  appropriated  to  any  religious 
sect  for  the  maintenance  exclusively  of  its 
own  school."  Another  provision  of  the  Con- 
stitution provided  for  the  support  of  "pub- 
lic schools  and  grammar  schools"  in  towns, 
etc.  Construing  the  meaning  of  these  terms, 
the  Supreme  Court  of  that  state  said:  "  'Pub- 
lic schools,'  as  those  words  are  used  in  the 
Constitution  and  laws  of  Massachusetts,  are 
not  limited  to  schools  of  the  lowest  grade. 
The  addition  of  'grammar  schools'  in  the  ar- 
ticle of  the  Constitution  Just  quoted  Is  rath- 
er by  way  of  specifying  one  kind  of  public 
schools  than  by  way  of  contradistinction.  In 
the  general  laws  of  the  commonwealth,  for 
years  before  the  adoption  of  the  eighteenth 
amendment  of  the  Constitution,  the  words 
'public  schools'  were  used  as  Including  all 
schools,  from  those  lower  than  grammar 
schools  to  those  conmionly  known  as  high 
schools,  established  and  maintained  la  the 
several  cities  and  towns  as  part  of  the  gen- 
eral system  of  popular  education.  All  these 
are  included  under  the  head  of  'public  schools' 
in  the  twenty-third  chapter  of  the  Revised 
Statutes.  The  words  'public  schools'  are 
synonymous  with  'common  schools'  In  the 
broadest  sense,  as  used  In  this  constitutional 
amendment,  and  in  the  statutes  concerning 
the  Board  of  Education  and  the  distributions 
of  the  school  fund." 

That  the  term  Is  not  a  local  one,  having  one 
meaning  in  one  state  and  another  meaning  In 
another,  Is  quite  apparent  from  the  popular 
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Btgnlflcatlon  of  the  term  in  the  widely  sep- 
arated states  of  Alabama  and  Massachusetts. 
But  if  any  stronger  proof  of  the  general  pop- 
ular meaning  attached  to  the  term  through- 
out the  United  States  is  necessary,  it  may  be 
found  in  section  7  of  the  Olclahoma  enabling 
act,  June  16,  1906,  c.  3335,  34  Stat.  272, 
which  provides:  "There  Is  hereby  appro- 
priated, out  of  any  money  In  the  treasury  not 
otherwise  appropriated,  the  sum  of  five  mil- 
lion dollars  for  the  use  and  benefit  of  the  com- 
mon schools  of  said  state  In  lieu  of  sections 
sixteen  and  thirty-six,  and  other  lands  of  the 
Indian  Territory.  Said  appropriation  shall 
be  paid  by  the  Treasurer  of  the  United  States 
at  such  time  and  to  such  person  or  persons  as 
may  be  authorized  by  said  state  to  receive  the 
same  under  laws  to  be  enacted  by  said  state, 
and  until  said  state  shall  enact  such  laws 
said  appropriation  shall  not  be  paid,  but  said 
state  shall  be  allowed  interest  thereon  at  the 
rate  of  three  per  centum  per  annum,  which 
shall  be  paid  to  said  state  for  the  use  and 
benefit  of  its  public  schools.  Said  appropria- 
tion of  five  million  dollars  shall  be  held  and 
invested  by  said  state,  in  trust  for  the  use 
and  benefit  of  said  schools,  and  the  interest 
thereon  shall  be  used  exclusively  in  the  sup- 
port and  maintenance  of  said  schools."  There 
can  be  no  possible  doubt  but  that  the  terms 
"common  schools"  and  "public  schools,"  as 
used  in  the  above  quotation,  were  intended  to 
have  the  same  signification,  and  using  the 
terms  interchangeably  carries  no  sense  of  in- 
congruity to  the  popular  mind. 

We  are  willing  to  agree  with  the  learned 
Attorney  General,  In  his  letter  to  the  Gover- 
nor, that:  "Oklahoma  has  reached  the  high- 
est point  of  development  as  compared  to  any 
other  state.  There  is  a  greater  school  fund, 
a  more  elaborate  preparation,  a  larger  oppor- 
tunity, in  this  state.  Free  education  is  offer- 
ed to  all  residents  of  the  state,  and  a  child 
may  tal^e  its  choice  after  it  has  completed  its 
course  in  the  graded  schools  or  high  school. 
It  may  go  to  the  University  Preparatory 
School,  or,  when  It  is  qualified,  to  a  Normal 
School,  Agricultural  College,  or  the  Univer- 
sity." But  we  do  not  believe  that  the  term 
"public  schools"  has  any  different  popular 
meaning  or  signification  in  this  state  than  it 
has  In  the  states  of  Alabama  and  Massachu- 
setts or  in  the  Congress  of  the  United  States, 
whose  membership  is  made  up  from  all  the 
states  of  the  Union. 

We  do  not  mean  to  lay  down  as  a  rule  to 
which  there  Is  no  exception  that  the  terms 
"public  schools"  and  "common  schools"  are 


always  interchangeable  terms.  There  may  be 
circumstances  under  which  the  term  "public 
schools"  might  be  conceived  to  include  the 
University  or  other  institutions  of  higher 
learning  in  the  state.  We  believe,  how^ever, 
that  the  correct  rule  is  the  one  laid  down  in 
the  Alabama  case,  supra,  that:  "When  words 
and  phrases  are  employed  which  have  acquir- 
ed a  defined  popular  signification,  the  mani- 
fest inference  is  that  they  are  used  in  their 
known  and  defined  meaning  and  sense,  no  In- 
tention being  apparent,  from  the  nature  and 
manner  of  use  or  otherwise,  to  attach  any 
other  signification."  There  is  nothing  appar- 
ent from  the  nature  and  manner  of  the  use 
of  the  term  "public  schools"  as  It  appears  in 
section  5  of  article  13  to  indicate  that  the  con- 
stitutional convention,  or  the  people  when 
they  adopted  their  Constitution,  Intended  to 
attach  to  it  any  other  signification  than  Its 
well-known,  popular  one.  We  are,  therefore, 
irresistibly  led,  by  both  reason  and  author- 
ity, to  the  conclusion  that  the  term  "public 
schools,"  as  used  in  section  5,  art  13,  of  tbe 
Constitution  of  Oklahoma,  does  not  Include  in 
its  meaning  the  University  of  Oklahoma ;  that 
said  section  5,  art  13,  of  the  Constitution,' 
providing  that  tbe  supervision  of  Instruction 
in  tbe  public  schools  shall  be  vested  in  a 
Board  of  Education,  does  not  vest  tbe  Board 
of  Education  of  the  State  of  Oklahoma  with 
supervision  of  the  University  of  Oklahoma; 
that  there  Is  no  repugnancy  between  section 
5,  art.  13,  of  the  Constitution,  and  article  17„ 
c.  77,  of  Wilson's  Bev.  &  Ann.  St  Okl.  1903,  en- 
titled "An  act  to  establish  and  locate  the  Un> 
versify  of  Oklahoma" ;  that  article  17,  c  77« 
Wilson's  Rev.  &  Ann.  St  Okl.  1903,  is  not  lo- 
cally inapplicable,  and  was,  by  section  2  of 
the  schedule  to  tbe  Constitution,  extended  to 
and  put  in  force  In  the  state  of  Oklahoma  un- 
til It  expires  by  its  own  limitation  or  is  al- 
tered or  repealed  by  law. 

It  follows  that  the  plaintiff  la  entitled  to 
the  relief  prayed  for  in  its  petition,  but  as 
the  defendant,  the  Board  of  Education,  by  Its 
answer,  siiows  clearly  that  it  Intended  no 
usurpation  of  the  fnnctlwis  or  duties  of  the 
Regents  of  the  University  of  Oklahoma,  and 
Joins  with  the  plaintiff  In  its  prayer  to  this 
court  for  a  constrnction  of  the  law  that  It 
may  know  its  duty  in  tbe  premises,  we  will 
not  at  this  time  issue  the  writ  of  prohibition, 
nor  will  we  dismiss  the  petition,  but  will  take 
no  further  action,  except  upon  additional 
showing  by  any  of  the  parties  In  Interest 
All  tbe  Justices  concorting. 
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ATCHISON,  T.  4  S.  P.  RY.  CO.  v.  BAKEU. 
(Supreme  Court  of  Oklahoma.    May  13,  1908.) 

NBOLIOENCB  —  CONTMBCTORY  NEOLIGBNCB  — 

Labt  Cleab  Chance. 

Although  the  rule  is  that,  even  if  the  de- 
fendant be  shown  to  have  been  piilty  of  negli- 
gence, the  plaintiff  cannot  recover  if  he  himself 
be  shown  to  have  been  guilty  of  contributory 
negligence  which  may  have  had  something  to  do 
in  causing  the  accident,  yet  the  contributory  neg- 
ligence on  his  ])art  will  not  exonerate  the  defend- 
ant and  disentitle  the  plaintiff  from  recovering, 
if  it  be  shown  that  the  defendant  might,  by  the 
exercise  of  reasonable  care  and  prudence,  have 
avoided  the  consequences  of  the  plaintiff's  neg- 
ligence. 

[EM.  Note. — For  caiies  in  point,  see  Cent.  Dig. 
vol.  37,  Negligence,  g  115.] 

(Syllabus  by  the  Court) 

Appeal  from  the  United  States  Court  for 
the  Northern  District  of  the  Indian  Terri- 
tory; Hosea  Townsend,  Judge. 

On  rehearing.    Reversed  and  remanded. 

For  former  opinion,  see  101  S.  W.  1182. 

KANE,  J.  This  case  was  submitted  to  the 
Court  of  Appeals  of  the  Indian  Territory  be- 
fore statehood,  and  an  opinion  handed  down 
reversing  the  Judgment  of  the  lower  court. 
The  opinion  of  the  Court  of  Appeals  Is  re- 
ported m  104  S.  W.  1182.  The  statement  of 
facts  by  Mr.  Justice  Townsend  fully  covers 
the  case,  and  we  will  not  repeat  It  here.  A 
petition  for  rehearing  was  filed  in  due  time, 
and  was  undisposed  of  when  this  court  suc- 
ceeded the  Court  of  Appeals  upon  the  admis- 
sion of  the  Indian  Territory  and  the  territory 
of  Oklahoma  Into  the  Union  as  the  state  of 
Oklahoma.  This  court  sustained  the  petition 
for  rehearing,  and  the  cause  was  submitted 
to  this  court  upon  briefs  and  oral  argument. 

After  a  careful  examination  of  the  record 
and  a  review  of  the  authorities  cited  by  coun- 
sel in  their  briefs  and  very  full  and  able  oral 
arguments  we  are  convinced  that  the  Judg- 
ment of  the  court  below  ought  to  be  reversed 
and  the  cause  remanded  for  a  new  trial.  In 
order,  however,  that  there  may  be  no  mis- 
apprehension when  the  cause  comes  on  to  be 
tried  below,  we  wish  to  notice  smue  features 
of  the  case  which  were  apparently  overlooked 
by  our  Brothers  of  the  Court  of  Appeals. 

We  agree  with  the  Court  of  Appeals  that  it 
was  reversible  error  for  the  court  below  to 
submit  to  the  Jury  the  question  of  gross  neg- 
ligence or  willful  or  intentional  Injury  in  that 
part  of  its  Instruction  No.  9,  which  reads  as 
follows:  "The  Jury  are  Instructed  that,  if 
they  believe  from  the  evidence  in  this  ease 
that  plaintiff  was  guilty  of  negligence  which 
materially  contributed  to  the  accident  by  driv- 
ing upon  the  track  of  the  railroad  without 
first  stopping  and  looking  and  listening  to 
see  if  a  train  was  approaching,  then  the  de- 
fendant cannot  be  found  guilty  In  this  case, 
unless  you  believe  from  the  evidence  that  the 
defendant's  servants  were  guilty  of  willful  or 
Intentional  acts,  and  the  injury  was  occasion- 
ed by   such   willful   or   Intentional   acts  of 
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omission  or  commission  on  the  part  of  the  de- 
fendant's servants  or  employfes."  There  Is  no 
allegation  In  the  complaint  of  willful  or  in- 
tentional acts  of  commission  or  omission  on 
the  part  of  the  plaintiff  in  error,  its  servants, 
or  employes;  neither  was  there  any  proof 
that  reasonably  tended  to  indicate  any  willful 
or  Intentional  acts  of  commission  or  omission. 
There  being  no  allegation  In  the  complaint  or 
evidence  in  the  record  upon  which  to  predi- 
cate such  Instruction,  It  was  error  to  give  It. 
The  authorities  cited  by  the  Court  of  Appeals 
In  Its  opinion,  supra,  to  wtt.  East  Teim.  Coal 
Co.  X.  Daniel,  100  Tenn.  65,  42  S.  W.  1062, 
Jacquin  v.  Grand  Ave.  Cable  Co.,  57  Mo.  App. 
320,  Greathouse  v.  Groan  (an  Indian  Terri- 
tory case)  4  Ind.  T.  668,  76  S.  W.  273,  fully 
support  this  proposition. 

On  the  other  instructions  criticised  we  can- 
not agree  with  the  Qourt  of  Appeals.  The 
following  Instruction  was  requested  by  the 
plaintiff  in  error,  and  refused  by  the  court: 
"The  Jury  are  instructed  that,  if  they  find 
from  the  evidence  that  the  plaintiff,  Baker, 
could  have  seen  the  train,  and  could  have 
heard  the  train  by  looking  and  listening,  and 
you  find  from  the  physical  facts  that  he  could 
have  seen  the  train  bad  he  looked  and  heard 
the  train  had  he  listened,  notwithstanding  the 
fact  that  he  has  testified  that  he  looked  and 
listened  and  neither  saw  nor  heard  the  ap- 
proaching train,  then  you  should  find  for  the 
defendant."  Another  Instruction  requested  Is 
the  following:  "The  court  Instructs  the  Jury 
that.  If  plaintiff.  Baker,  saw  the  train  ap- 
proaching, and  yet  undertook  to  cross  the  track 
Instead  of  waiting  for  the  train  to  pass,  and 
was  Injured  thereby,  you  must  find  for  the  de- 
fendant." This  the  court  refused,  and  gave 
to  the  Jury  the  following  Instruction:  "The 
court  Instructs  the  Jury  that,  If  the  plaintiff, 
Baker,  saw  the  train  approaching  In  time  to 
avoid  the  Injury  by  the  exercise  of  ordinary 
caution,  and  yet  undertook  to  cross  the  track 
instead  of  waiting  for  the  train  to  pass,  and 
was  Injured  thereby,  you  must  find  for  the 
defendant."  Of  the  first  instruction  quoted 
above  the  Court  of  Appeals  says:  "This  In- 
struction unquestionably  states  the  law  cor- 
rectly"— and  of  the  second:  "This  would  Im- 
ply, regardless  of  the  question  as  to  whether 
he  had  looked  and  listened  for  the  train.  If  he 
did  not  see  the  train  in  time  to  avoid  the 
injury  after  he  saw  the  train  by  the  exercise 
of  ordinary  care  and  caution,  he  was  entitled 
to  recover.  This,  In  our  Judgment,  would  not 
be  stating  the  law  correctly."  To  our  mind 
both  of  the  Instructions  requested  were  prop- 
erly refused,  because  they  deprived  the  de- 
fendant In  error  of  the  benefit  of  the  doctrine 
of  the  last  clear  chance.  The  Instruction  as 
modified  and  given  is  subject  to  the  same 
criticism. 

tiet  us  now  see  what  this  doctrine  of  the 
last  clear  chance  Is,  and  If  we  are  right  in 
holding  that  the  case  at  bar  Is  one  where  It 
may  properly  be  Invoked.  The  Supreme  Court 
of  the  United  States,  in  the  case  of  Inland 
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&  Sea-Board  Coasting  Co.  T.  Tolson,  139  U. 
S.  551,  11  Sup.  Ct.  653,  35  L.  JBd.  270,  states 
the  doctrine  as  follows:  '"There  Is  another 
qualifloation  of  this  rule  of  negligence  which 
U  Is  proper  I  should  mention.  Although  the 
rule  is  that,  even  if  the  defendant  be  shown 
to  have  been  guilty  of  negligence,  the  plaintiff 
cannot  recover  If  he  himself  be  shown  to 
have  been  guilty  of  contributory  negligence 
which  may  have  had  something  to  do  In  caus- 
ing the  accident ;  yet  the  contributory  negli- 
gence on  his  part  would  not  exonerate  the 
defendant  and  disentitle  the  plaintiff  from  re- 
covering. If  it  be  shown  that  the  defendant 
might,  by  the  exercise  of  reasonable  care  and 
prudence,  have  avoided  the  consequences  of 
the  plaiutifC's  negligence.'  The  qualification 
of  the  general  rule  as  thus  stated  Is  supported 
by  decisions  of  high  authority,  and  was  ap- 
plicable to  the  case  on  trial."  The  Court  of 
Apiieals  and  all  partieft  to  this  suit  concede 
that  the  above  doctrine  was  In  force  In  the 
Indian  Territory  at  the  time  this  cause  was 
tried;  but  counsel  for  plaintiff  In  error  and 
the  Court  of  Appeals  In  Its  opinion  Insist  that 
there  was  no  evidence  reasonably  tending  to 
show  a  want  of  ordinary  care  on  the  part  of 
the  plaintiff  in  error  after  the  dangerous  situ- 
ation of  defendant  in  error  was  discovered. 
Mr.  Justice  Townsond  in  his  opinion,  supra, 
says :  "There  was  not  a  particle  of  evidence 
to  support  the  theory  that  the  train  could 
have  been  stopped  before  reaching  the  cross- 
ing and  the  accident  avoided,  and  to  submit 
to  the  Jury  a  theory  not  supported  by  any 
evidence  was  error." 

The  evidence  of  the  engineer  is  to  the  effect 
that  when  he  was  300  or  400  feet  from  the 
crossing  he  saw  the  defendant  in  error  acting 
as  though  he  was  deliberately  approaching 
the  crossing.  The  following  is  talien  from 
his  evidence  as  it  appears  in  the  record:  "Q. 
Where  were  you  with  reference  to  this  cross- 
ing— about  how  far  were  you  north  of  the 
crossing  when  you  first  discovered  Mr.  Bak- 
er's team,  according  to  your  best  Judgment? 
A.  We  must  have  been  300  or  400  feet.  Q. 
Where  was  Baker  and  his  team  with  refer- 
ence to  the  crossing  when  you  discovered 
him?  A.  Him  and  his  team  and  wagon  and 
all  was  inside  of  the  right  of  way.  Q.  Well, 
where  did  Mr.  Baker  seem  to  be  going,  driv- 
ing along?  A.  He  seemed  to  be  deliberately 
driving  over  the  crossing."  There  Is  no  room 
to  doubt  that  the  engineer,  when  he  first  dis- 
covered the  defendant  In  error,  got  the  Im- 
pression from  his  conduct  that  he  was  going 
to  drive  upon  the  railroad  track  ahead  of  his 
train.  The  engineer  does  not  pretend  that 
he  was  In  any  way  deceived  by  appearances, 
but  testified  that  he  acted  upon  the  Impres- 
sion that  the  defendant  in  error  was  delib- 
erately crossing  the  track,  and  he  testified 
that  he  acted  on  this  Impression  and  did  all 
he  reasonably  could  to  stop  his  train  and 
avoid  the  injury.  If  this  evidence  was  un- 
contradicted, the  Court  of  Appeals  would 
have  been  right  in  Its  conclusion  that  a  ver- 


dict should  have  been  directed.  But  to  our 
mind  there  was  evidence  reasonably  tending 
to  contradict  the  evidence  of  the  engineer  on 
this  point.  This  being  so,  it  was  proper  to 
submit  to  the  Jury  the  question  as  to  whether 
the  plaintiff  in  error,  after  discovering  the 
dangerous  situation  of  the  defendant  In  er- 
ror, exercised  reasonable  care  and  prudence 
to  avoid  the  injur.v.  The  engineer  further 
testified  on  cross-examination  that  the  train 
was  made  up  of  one  combined  coach  and 
baggage  car  and  one  day  coach;  that  the 
coaches  were  probably  70  feet  long. 

Mr.  T.  C.  Connor,  express  messenger  and 
baggageman  on  the  train,  called  as  a  witness 
on  behalf  of  plaintiff  in  error,  testified,  in 
part,  as  follows:  "Q.  Now,  when  the  en- 
gineer put  on  the  emergency  brakes  or  the  air, 
how  long  was  that  before  he  stopped?  A. 
That  puts  on  all  the  brakes,  and  the  train 
slacks.  I  Judge  it  would  stop  within  the 
length  of  the  train.  There  were  only  two 
coaches  on.  Q.  That  is  your  best  Judgment? 
A.  Yes,  sir."  The  answer  to  the  first  ques- 
tion may  not  be  entirely  responsive;  but  it 
was  evidently  given  with  deliberation  after 
making  a  mental  calculation  to  determine 
how  quickly  this  train  could,  under  the  cir- 
cumstances, be  stopped,  and  his  best  Judg- 
ment was  that  it  could  be  stopped  with  the 
length  of  the  train,  which  would  not  exceed 
250  feet  at  the  most.  The  witness  was  testi- 
fying in  behalf  of  the  railway  company,  and 
was  telling  of  the  effort  the  engineer  made  to 
stop  the  train.  This  evidence  was  Introduced 
without  objection,  and  certainly  fairly  tends 
to  prove  that  If  the  engineer  had  applied  the 
emergency  brakes  when  he  first  saw  defend- 
ant In  error  In  a  place  of  danger  he  could 
have  stopped  the  train  before  reaching  the 
crossing  and  avoided  the  Injury,  thus  con- 
tradicting the  engineer's  evidence  on  this 
point.  This  evidence  is  not  mentioned  by 
counsel  for  defendant  in  error  In  his  brief; 
but  It  was  earnestly  urged  upon  the  attention 
of  the  court  by  oral  argument.  We  believe 
It  was  BufiSplent  to  send  the  case  to  the  Jury 
on  the  question  of  the  exercise  of  reason- 
able care  on  the  part  of  plaintiff  In  error 
after  It  discovered  the  dangerous  situation 
of  defendant  in  error.  Admitting  the  con- 
tributory negligence  of  the  defendant  in  er- 
ror may  have  had  something  to  do  in  causing 
the  Injury,  yet  it  would  have  been  error  for 
the  court  below  to  have  directed  a  verdict  for 
the  plaintiff  In  error  with  this  evidence  in  the 
record. 

If  plaintiff,  injured  in  a  collision  at  a  rail- 
road crossing,  used  due  diligence  after  dis- 
covering his  peril,  he  can  recover,  though  he 
was  negligent  in  not  stopping  and  listening. 
provided  defendant,  after  seeing  the  danger, 
failed  to  use  due  care.  Highland  Ave.  &  B. 
H.  Co.  V.  Sampson,  91  Ala.  500,  8  South.  778. 

A  railroad  company  is  liable  for  injuries 
received  by  one  in  attempting  to  cross  the 
track  In  front  of  a  moving  train,  even  though 
such  person  is  guilty  of  contributory  negU- 
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gence,  If,  after  dlscoTeiing  his  perllona  posi- 
tion, the  employte  having  charge  of  the  train 
failed  or  neglected  to  use  all  possible  effort 
to  avoid  the  Injury.  Maryland  Cent  R.  Co. 
T.  Neubeur,  62  Md.  891. 

With  the  foregoing  modifications,  we  be- 
lieve the  opinion  of  the  learned  Court  of  Ap- 
peals states  the  law  of  the  case. 

It  Is  therefore  ordered  that  the  Judgment 
of  the  court  below  be  reversed,  and  the  cause 
remanded,  with  directions  to  grant  a  new 
triaL    AH  the  Justices  concur. 


(21  Okl.  S3:  1  Okl.  Cr.  148) 

Ex  parte  WAGNEiR. 
(Supreme  Court  of  Oklahoma.    April  27,  190S.) 

1.  constitutiohai.  law  —  initiativb  amd 
Befebbndum. 

The  initiative  and  referendum  provisions  in 
the  Constitution  (article  5,  U  1,  2,  3,  4,  5,  and 
article  18,  {§  4,  6)  are  not  in  conflict  with  the 
Constitution  of  the  United  States  (section  4, 
art.  4),  guaranteeing  to  every  state  a  republican 
form  of  government. 

2.  SaUE— E^FOSCBMBNT  Or  PBOVIStONS. 

Said  provisions  aa  contained  tlierein  ate  not 
■elf-executing,  but  are  made  effective  by  an  act 
of  the  Legislature  approved  April  16,  1008. 

3.  MnNiciPAT.    CoRPOBATiONS— Obdinanci:**- 
Petition  roa  Referendum. 

Until  said  prorisions  were  made  effective  by 
legislation,  a  petition  for  a  referendum  filed  with 
the  chief  executive  officer  of  a  municipality  of 
the  first  class  was  of  no  effect. 

4.  Habeas  Cobpus— Violation  of  Obdiramck 
—Petition  fob  Refebenduu. 

An  ordinance  having  been  passed  and  pub- 
lished, and  thereafter  a  petition  for  referendum 
filed  with  the  mayor  of  Kingfisher,  and  after- 
wards said  relator  being  convicted  in  said  mu- 
nicipal conrt  for  an  alleged  violation  after  the 
filing  of  said  petition,  be  is  not  entitled  to  be 
discharged  from  said  conviction. 
(Syllabus  by  the  Court) 

Application  of  C.  L.  Wagner  tot  a  writ  of 
habeas  corpus.    Writ  denied. 

On  December  5, 1907,  the  mayor  and  coun- 
cil of  the  city  of  Kingfisher,  Okl.,  passed  an 
ordinance.  No.  118,  entitled  "An  ordinance 
providing  for  a  levy  and  collection  of  a  li- 
cense tax  on  certain  trades,  occupations,  call- 
ings, businesses  and  avocations,  and  regulat- 
ing the  same  and  providing  penalties  for  vio- 
lations thereof."  The  ordinance  provided  for 
the  punishment  of  persons  engaged  in  busi- 
ness without  having  paid  a  license  tax  as  pre- 
scribed by  said  ordinance.  On  December  12, 
1907,  the  ordinance  was  published  in  the  of- 
ficial organ  of  said  city.  On  December  18, 
1907,  a  petition  signed  by  25  per  cent,  of  the 
qualified  voters  of  said  city,  demanding  a 
referendum  vote  on  said  ordinance,  and  re- 
questing that  same  be  held  In  abeyance  until 
such  election  was  held  at  which  said  ordi- 
oance  could  be  voted  upon  and  approved  or 
rejected  by  the  electors  of  said  city,  was  filed 
with  the  mayor  thereof.  On  December  20, 
1907,  relator,  0.  L.  Wagner,  was  tried  and 
fonnd  guilty  of  Tlolating  said  ordinance,  and 
adjudged  to  pay  a  fine  and  costs  of  the  ac- 
tion.   The  relator  refused  to  pay  the  fine, 


and  for  that  reason  was  committed  to  the 
city  Jail  by  the  respondent  George  H.  Brown, 
the  marshal  of  said  city,  imder  a  commit- 
ment Issued  by  the  police  court  on  the  Judg- 
ment rendered  against  said  relator.  The  re- 
lator alleges  In  his  petition  that  ever  since 
that  date  he  has  been  restrained  of  his  liber- 
ty under  said  commitment  Thereafter,  on 
the  2d  day  of  January,  1908,  application  was 
made  to  this  court  for  a  writ  of  habeas  cor- 
pus for  the  purpose  of  determining  whether 
or  not  be  was  lawfully  restrained  of  his 
liberty,  and  the  same  was  Issued  on  said  date, 
made  returnable  on  the  lltb  day  of  January, 
1908.  The  ordinance  was  In  due  form,  and 
there  Is  no  allegation  against  Its  Invalidity, 
but  the  contention  Is  that  by  virtue  of  said 
petition  filed  for  a  referendum  vote  that  the 
same  was  held  In  abeyance  until  the  next 
city  election.  George  H.  Brown,  marshal  of 
said  city,  as  respondent,  made  his  return  to 
said  writ,  showing  that  he  held  the  relator 
under  a  commitment  Issued  by  the  police 
court  of  said  city  on  a  Judgment  of  convic- 
tion for  the  violation  of  said  ordinance.  The 
facts  as  heretofore  set  out  were  admitted  on 
a  hearing  of  this  cause. 

O.  G.  Homer  and  P.  B.  Nagle,  for  relator. 
John  T.  Bradley,  Jr.,  for  respondent 

WILLIAMS,  C  J.  (after  stating  the  facts 
as  above).  The  question  raised  In  this  case 
Is  whether  or  not  a  petition  demanding  a 
referendum  vote  upon  an  ordinance  duly  pass- 
ed by  a  city  of  the  first  class  after  the  same 
had  taken  effect  and  was  In  force,  such  de- 
mand having  been  presented  to  and  filed  with 
the  chief  executive  o£9cer  of  such  city  after 
such  ordinance  had  been  published,  suspends 
the  force  and  effect  of  said  ordinance  until 
the  next  municipal  election.  Of  course,  the 
question  necessarily  arises  as  to  whether  or 
not  the  different  sections  In  the  Constitution 
providing  for  the  Initiative  and  referendum 
are  valid,  and  were  in  force  and  effect  or 
self-executing  on  the  18th  day  of  December, 
A.  D.  1907,  the  date  on  which  the  petition  de- 
manding a  referendum  on  said  ordinance  was 
filed  with  the  mayor  of  the  city  of  Kingfish- 
er. The  Initiative  and  referendum  provi- 
sions, relating,  not  only  to  the  affairs  of  the 
state,  but  also  to  counties  and  cities,  are  tak- 
en substantially  from  the  Constitution  of 
Oregon.  The  Supreme  Court  of  that  state. 
In  the  case  of  Kadderley  v.  Portland,  44  Or. 
119,  74  Pac.  720,  75  Pac.  222,  has  held  that 
the  same  are  not  In  conflict  with  section  4, 
art  4,  Const.  U.  S.,  guaranteeing  to  every 
state  a  republican  form  of  government 

The  next  question  Is:  Were  said  provi- 
sions self-executing  on  the  18th  day  of  De- 
cember, A.  D.  1907?  The  Supreme  Court  of 
Oregon,  In  the  case  of  Stevens  v.  Benson  (Or.) 
81  Pac.  677,  held  that  the  Initiative  and  ref- 
erendum provisions  as  contained  In  the  Ore- 
gon Constitution  were  self-executing.  The 
only  difference  between  the  provisions  In  that 
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Constlttitlon  and  those  of  this  atate  1b  tbat 
In  the  former  It  1b  provided  that.  In  submit- 
ting such  petitions  to  the  people,  the  Secre- 
tary of  State  and  ail  other  officers  shall  b« 
guided  by  the  general  laws  and  the  act  eab- 
mitting  the  inltlatlre  and  referendum  amend- 
ment to  the  people  for  adoption  or  rejection 
Tintil  legislation  shall  be  especially  provided 
therefor — clearly  Indicating  that  it  vras  the 
Intention  in  adopting  the  Oregon  amendment 
that  the  same  should  then  and  there  become 
self-executing.  This  clause  does  not  appear 
in  the  Oklahoma  Constitution.  Substantial- 
ly such  provision  was  contained  therein  prior 
to  the  time  that  the  constitutional  convention 
reassembled  after  the  proposed  Constitution 
bad  been  provided  to  be  submitted  to  the  peo- 
ple for  adoption  or  rejection.  When  the 
convention  reconvened,  in  order  to  obviate 
any  possible  objection  that  might  be  made 
by  the  President  of  the  United  States  to 
the  same,  wherein  It  was  required  by  sec- 
tion 4,  art  4,  Const  U.  S.,  and  the  terms  of 
the  enabling  act  (Act  June  16,  1906,  c.  3335, 
84  Stat.  267)  to  be  republican  in  form,  and 
not  in  conflict  with  the  provisions  of  said  act, 
that  part  was  eliminated,  leaving  It  to  the 
Legislature  to  carry  same  into  effect  There 
was  undoubted  wisdom  and  precaution  in 
that  act  If  the  enemies  of  the  principle 
of  the  initiative  and  referendum  In  popular 
government  had  been  able  to  convince  the  de- 
partment of  justice  of  the  federal  government 
that  such  provisions  of  the  initiative,  and  ref- 
erendum, when  adopted  by  a  state,  rendered 
such  state  government  unrepublican  in  form, 
still  It  remained  that  until  the  Legislature 
acted  that  the  principle  was  not  self-execut- 
ing in  the  Olclahoma  Constitution.  And,  un- 
til the  Legislature  enacted  measures  carrying 
It  Into  effect  the  federal  government  had  less 
right  or  reasoD  to  complain,  and  that  was 
one  of  the  reasons  for  such  action  assign- 
ed at  the  time;  for,  If  that  contention  against 
the  provisions  of  the  Constitution  or  to  the 
Initiative  and  referendum  had  been  sustained, 
yet  as  the  same  were  not  self-executing  in 
that  Constitution,  reason  and  consideratioH 
of  the  rights  of  the  people  of  the  proposed 
state  should  certainly  have  impelled  the  pro- 
mulgation of  the  proclamation  of  the  admis- 
sion of  the  state  Into  the  Union.  For,  when 
the  act  of  the  Legislature  had  been  passed 
carrying  same  Into  effect,  then  the  question 
could  In  due  and  proper  time  have  been  rais- 
ed that  such  act  was  in  conflict  with  section 
4,  art  4,  Const  U.  S-,  and  been  declared  void, 
and  by  snch  course  preserved  the  supremacy 
of  the  Constitution  of  the  United  States,  and 
at  the  same  time  vouchsafe  the  right  of  local 
self-gOTemment  to  over  one  million  of  dtl- 


The  Legislature,  carrying  out  the  Intention 
of  the  constitutional  convention  with  com- 
mendable fidelity,  have  enacted  what  is  Icnown 
as  House  Bill  No.  174,  entitled  "An  act  to 
carry  into  effect  the  initiative  and  referen- 
dum powera  reserved  by  the  people  in  articles 


5  and  18  of  the  Constltntion  of  the  state  of 
Oiilahoma,  to  regulate  elections  thereunder, 
and  to  punish  violations  thereof,"  which  was 
approved  by  the  Governor  on  the  16th  day  of 
April,  A.  D.  1908,  thereby  malting  absolutely 
complete  and  effective  said  provisions  of  said 
Constitution.  See  Reg.  Sess.  Laws  Or.  1903, 
p.  244;  Sess.  Laws  Or.  1907,  p.  398.  This  Is 
a  very  comprehensive  act  providing  fully 
for  the  forma  of  petition,  both  Initiative  and 
referendum,  and  for  review  of  the  action  of 
the  Secretary  of  State  by  the  Supreme  Court 
whose  judgment  shall  be  final  and  binding  np- 
on  such  officer,  and  provisions  In  detail  are 
contained  for  the  holding  of  such  election. 
Sections  17,  IS,  and  19  of  the  same  act  relate 
to  municipalities.  In  said  section  17  It  Is 
provided  that  in  all  cities,  counties,  and  oth- 
er municipalities  which  do  not  provide  by 
ordinance  or  charter  for  the  manner  of  exer- 
cising the  initiative  and  referendum  powers 
reserved  by  the  Constitution  to  the  whole  peo- 
ple thereof,  as  to  their  municipal  legislation, 
the  duties  required  of  the  Glovemor  and  Sec- 
retary of  State  by  this  act  as  to  state  legis- 
lation, shall  be  performed  as  to  such  mnnlci- 
pal  legislation  by  the  chief  executive  and  the 
chief  cleric  of  such  mimlcipality ;  and  the 
duties  required  in  this  act  of  the  Attorney 
General  shall  be  performed  by  the  attorney 
for  the  counts,  district  or  other  municipality. 
In  the  case  of  Taylor  y.  Hutchinson  et  aL, 
14S  Ala.  207,  40  South.  109,  the  court  says: 
"Our  Constitution  contains  many  Instances 
of  nonself-execnting  provisions.  In  these 
cases  there  is  always  some  indications  that 
something  Is  left  for  the  Legislature  to  do, 
or  there  Is  something  In  the  nature  of  the  pro- 
vision that  renders  such  legislation  neces- 
sary." In  the  case  of  Willis  v.  Mabon,  48 
Minn.  140,  60  N.  W.  1110,  16  L.  K.  A.  281,  31 
Am.  St  Rep.  626,  discussing  the  question  as 
to  whether  or  not  a  provision  of  the  Consti- 
tution of  that  state  was  self-executing,  the 
court  said:  "The  question  In  every  case  Is 
whether  the  language  of  a  constitutional  pro- 
vision is  addressed  to  the  courts  or  to  the 
Legislature.  Does  It  indicate  that  it  was  in- 
tended as  a  present  enactment  complete  In 
Itself  as  definite  legislation,  or  does  it  contem- 
plate subsequent  legislation  to  carry  It  Into 
effect?  This  is  to  be  determined  both  from 
a  consideration  of  the  language  used  and 
of  the  intrinsic  nature  of  the  provision  Itself. 
If  the  nature  and  extent  of  the  right  confer- 
red and  of  the  liability  Imposed  is  fixed  by 
the  provision  itself,  so  that  they  can  be  de- 
termined by  examination  and  construction  of 
Its  own  terms,  and  there  is  no  language  used 
indicating  that  the  subject  is  referred  to  the 
Legislature  for  action,  then  the  proTlidon 
should  be  construed  as  self-executing."  See, 
also.  Acme  Dairy  v.  City  of  Astoria  (Or.)  90 
Paa  153;  Swift  &  Co.  t.  City  of  Newport 
News,  105  Va.  106,  62  8.  B.  821,  8  U  R.  A. 
(N.  S.)  404;  Logan  et  al.  v.  Parish  of  Ouach- 
ita, 105  La.  490,  29  South.  975.  SecUon  8, 
art  6,  Const  (Buna's  Ed.  {  66),  relating  t» 


Digitized  by 


Google 


OkL) 


FBITZ  ▼.  BBOWZT. 


*37 


the  Initiative  and  referendam  proylslon,  pro- 
vides that  "the  Legielature  Bhall  make  suit- 
able provision  for  carrying  Into  effect  the 
provisions  of  this  article."  This  especially 
Indicates  that  it  was  not  the  intention  of  the 
constitutional  convention  that  said  articles 
should  l)ecome  effective  nntil  made  so  by  act 
of  the  Legislature.  In  determining  whether 
or  not  a  provision  of  the  Ck>n8titatlon  is  self- 
executing,  we  should  consider  the  language 
In  the  light  of  the  surrounding  circumstan- 
ces and  conditions  under  which  it  was  adopt- 
ed, with  a  view  of  ascertaining  the  intention 
of  the  parties  framing  it  We  accordingly 
conclude  that  on  the  18th  day  of  December, 
A.  D.  1907,  the  provisions  in  our  Constltn- 
tlon  relating  to  the  Initiative  and  referendum 
were  not  self-executing,  and  that  they  did 
not  t>ecome  effective  until  the  IGth  day  of 
April,  A.  D.  1908,  when  the  act  of  the  Legis- 
lature heretofore  referred  to  was  approved 
by  the  Governor  of  the  state. 

It  Is  evident  that  if  the  provisions  of  article 
6,  relating  to  the  Initiative  and  referendum, 
were  not  self-executing  on  December  18,  1907, 
that  section  4,  art  18,  was  also  not  self-ex- 
ecuting, and  it  results  as  a  matter  of  course 
that  the  petition  demanding  a  referendum 
vote  on  the  ordinance,  filed  with  the  mayor 
of  the  city  of  Kingfisher  on  the  18th  day  of 
December,  A.  D.  1907,  was  without  effect, 
and  did  not  operate  to  supersede  or  suspend 
any  ordinance.  The  fact  that  since  said  date 
the  Legislature  of  this  state  has  enacted  a 
comprehensive  and  valid  law  carrying  Into 
effect  all  of  the  provisions  of  the  initiative 
and  referendum  as  reserved  and  contained 
in  the  Constitution  could  not  give  any  validity 
to  such  petition  as  that  would  have  a  retroac- 
tive effect  or  In  the  nature  of  an  ex  post  fac- 
to law.  Hence  it  is  not  necessary,  in  order  to 
properly  dispose  of  this  case,  to  determine 
whether  or  not,  after  a  city  or  mnnicipality 
passes  an  ordinance  and  it  liecomes  effective, 
a  petition  demanding  the  referendum  on  such 
ordinance  thereafter  being  filed  with  the 
proper  officer,  In  accordance  with  the  charter 
or  ordinance  of  said  dty,  or  with  the  general 
laws  of  the  state,  would  have  the  effect  to 
supersede  or  suspend  the  operation  of  such 
ordinance  until  the  next  municipal  election. 
That  question  Is  not  now  properly  before  this 
court  for  determination;  It  being  admitted 
that  the  ordinance  nnder  which  this  relator 
was  prosecuted  was  properly  enacted  and 
published  and  otherwise  valid.  The  only 
question  before  this  court  now  Is  whether  or 
not  the  demand  for  the  referendum  on  such 
ordinance  had  the  effect  to  supersede  or  sus- 
I>end  said  ordinance.  Having  reached  the 
conclusion  that  at  the  time  such  ordinance 
was  passed  and  published  the  provisions  in 
the  Constitution  relating  to  the  Initiative  and 
referendum  not  being  self-executing,  although 
the  same  have  since  thai  been  carried  into  ef- 
fect by  legislation,  would  not  entitle  the  re- 
lator to  the  relief  prayed  for. 

Writ  of  habeas  corpus  denied. 


TURNER  and  DTTNM,  33.,  concur.  KANE 
and  HAYES,  JJ.,  concur  In  the  conclusion 
denying  the  writ 

QD  Oki.  M) 

FRITZ  V.  BROWN. 
(Supreme  Court  of  Oklahoma.     Feb.  18,  1908.) 

1.  Chattei.  Mobtoaoes  —  Filing  Renew al 
ArnnAvn  —  Statutobt  Pbovisions  —  Rb- 

PEAI,. 

Section  47S1  of  Mansfield's  Digest  of  tbs 
Statutes  of  Arkansas  of  1884  (Ind.  T.  Ann.  St 
1899,  i  30C2),  extended  in  force  in  the  Indian 
Territory,  was  not  repealed  by  Act  Cong.  Feb. 
19,  1903,  c.  707,  82  Stat.  841,  providine  for  the 
record  of  deeds  of  conTey ance  and  other  instra- 
ments  of  writing  in  the  Indian  Territory. 

2.  Same— Requisites  of  Renew ai.  AiriDAvrr. 

The  prorisions  of  chnpter  110  of  said  Mans- 
field's Digest  of  the  Statutes  of  Arkansas  (Ind. 
T.  Ann.  St  1899,  c.  61),  extended  in  force  in 
the  Indian  Territory,  do  not  require  an  affidavit 
for  the  renewal  of  a  chattel  mortgage,  before  it 
is  filed,  to  be  indorsed,  "This  instrnment  to  be 
filed  but  not  recorded,'  and  signed  by  the  mort- 
gagee, or  his  authorised  agent 
8.  Sak&— EnxcT  A«  VAUOAiiNa  Fxuhq  o* 

MORTGAOX. 

The  filing  of  a  renewal  affidavit  regular  in 
form,  does  not  have  the  effect  to  validate  the  fil- 
ing of  a  mortgage  that  was  not  filed  in  compli- 
ance with  section  4750  of  said  Mansfield's  Digest 
of  Statutes  of  Arkansas  (Ind.  T.  Ann.  St  1899, 
t  3061),  extended  in  force  in  the  Indian  Terri- 
tory. 
4.  Sake— SurrioiEHOT. 

A  renewal  affidarit  that  is  not  made  by  the 
mortgagee,  his  agent  or  attorney,  and  that  does 
not  state  with  sufficient  clearness  for  a  stranger 
to  said  mortgage  to  be  able  to  ascertain  there- 
from whether  the  amonnt  claimed  by  the  mort- 
gagee to  be  due  by  the  mortgagor  is  due  on  the 
note  secured  by  the  mortgage,  or  is  due  on  other 
indebtedness  not  secured  by  Mid  mortgage.  Is  In- 
saffirlent  to  renew  a  mortgage. 

[Ed.  Note.— For  cases  in  point,  see  Gent  Dig. 
VOL  9,  Chattel  Mortgages,  f  182.] 

(Syllabus  by  the  Court) 

Birror  from  the  United  States  (>>nrt  for  th* 
Northern  District  of  the  Indian  Territory; 
Wm.  R.  Lawrence,  Judge. 

Replevin  by  R.  A.  Brown  against  Margery 
R.  Fritz.  Judgment  for  plaintiff,  and  de- 
fendant appealed  to  the  United  States  Court 
for  the  Northern  District  of  the  Indian  Ter- 
ritory, in  which  court  judgment  was  enter- 
ed for  plaintiff,  and  defendant  appealed  to 
the  United  States  Court  of  Appeals  in  the 
Indian  Territory,  where  the  cause  was  pend- 
ing at  the  time  of  the  admission  of  Okla- 
homa, end  It  cornea  to  the  Supreme  Court 
of  Oklahoma  under  the  terms  of  Btaabllng 
Act  June  16^  1906,  c.  88S5,  84  Stat  267.  Re- 
versed and  remanded. 

This  is  an  action  In  replevin,  brought  In 
the  United  States  (Commissioner's  Ck>urt  for 
the  Fifth  Division  of  the  Northern  District 
of  the  Indian  Territory,  on  the  27th  day  of 
February,  1905,  by  R.  A.  Brown,  appellee, 
who  was  plaintiff  in  the  court  below,  agalitst 
Margery  R.  Fritz,  appellant,  who  was  de- 
fendant In  the  court  below,  for  the  posses- 
sion of  one  gray  mare.  The  case  was  tried 
before  the  coort  sitting  as  a  Jury,  and  judg- 
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ment  was  rendered  for  the  plaintiff  for  the 
IH)S8esisIon  of  said  mare  of  the  value  of  $85, 
and  for  the  damages  in  the  sum  of  $2.83, 
from  which  Judgment  of  the  United  States 
Commissioner's  Court  the  defendant  appeal- 
ed to  the  United  States  Court  for  the  North- 
ern District  of  the  Indian  Territory,  In 
which  court  the  case  was  tried  before  the 
court,  on  an  agreed  statement  of  facts,  and 
judgment  was,  on  the  13th  day  of  May,  1905, 
entered  by  that  court  In  favor  of  the  plaintiff 
against  the  defendant  for  the  possession  of 
said  mare,  whose  value  was  fixed  at  the 
same  amount  fixed  by  the  court  below.  From 
the  judgment  of  the  United  States  Court  for 
the  Northern  District  of  the  Indian  Terri- 
tory, defendant  appealed  to  the  United  States 
Court  of  Appeals  in  the  Indian  Territory, 
where  said  cause  was  pending  at  the  time 
of  the  admission  of  the  state  into  the  Union, 
and  It  comes  to  this  court  under  the  terms 
of  the  enabling  act  (Act  June  16,  1906,  c. 
3335,  34  Stat.  267). 

The  agreed  statement  of  facts  under  which 
said  case  was  tried,  both  In  the  United  Stat- 
es Commissioner's  Court,  and  in  the  United 
States  District  Court  for  the  Northern  Dis- 
trict of  the  Indian  Territory,  is.  In  sub- 
stance, as  follows:  That  on  the  16th  day  of 
March,  1903,  one  J.  K.  Richesin  executed 
and  delivered  to  the  plaintiff,  R.  A.  Brown, 
a  chattel  mortgage,  a  copy  of  which  Is  at- 
tached as  an  exhibit  to  said  stipulation,  to 
secure  the  payment  of  a  promissory  note  for 
the  sum  of  $191.25,  due  six  months  after 
date,  by  which  mortgage  the  said  Richesin 
conveyed  to  the  plaintiff,  R.  A.  Brown,  the 
said  mare  In  controversy;  that  said  mort- 
gage was  duly  filed  on  the  10th  day  of 
March,  1903,  and  that  on  the  12th  day  of 
March,  1904,  plaintiff  filed  a  renewal  affi- 
davit of  said  mortgage,  a  copy  of  which  is 
attached  as  an  exhibit ;  that  on  the  25th  day 
of  May,  1904,  the  said  J.  K.  Richesin  execut- 
ed and  delivered  to  the  Farmers'  National 
Bank  of  Vlnita  a  chattel  mortgage,  by  which 
chattel  mortgage  he  conveyed  to  said  Farm- 
ers' National  Bank  said  mare,  which  mort- 
gage was  duly  filed  on  the  27th  day  of  May, 
1904.  The  Farmers'  National  Bank,  later 
in  the  year  1904,  sold  said  mare  under  the 
terms  of  said  mortgage  to  the  defendant.  It 
is  agreed  in  said  stipulation  of  facts  that  the 
value  of  said  mare  is  $85,  and  If  the  plain- 
tiff Is  entitled  to  recover  the  possession  of 
said  mare,  he  is  also  entitled  to  recover 
damages  In  the  sum  of  $2.85.  Said  chattel 
mortgage,  attached  as  an  exhibit  In  said 
stipulation  of  facts,  however.  Is  a  chattel 
mortgage  from  J.  K.  Richesin  of  the  first 
I)art  to  the  Citizens'  Bank  of  Pryor  Creek  of 
the  second  part,  conditioned  that  party  of 
the  first  part  shall  pay  or  cause  to  be  paid 
to  said  party  of  the  second  part  a  note  for 
the  sum  of  $191.25.  It  nowhere  appears  in 
said  record  that  plaintiff  is  a  party  to  said 
mortgage.  Said  mortgage,  however,  bears 
the  following  indorsement:     "Chattel  Mort- 


gage with  Power  of  Sale.  Appraisement 
Waived.  J.  K.  Richesin,  Mortgagor,  to  R. 
A,  Brown,  of  Pryor  Creek,  L  T.,  Mortgagee. 
This  instrument  to  be  filed  but  not  recorded. 
R.  A.  Brown,  Mortgagee." 

Said  renewal  affidavit  attached  as  an  ex- 
hibit is,  in  other  words  and  figures,  as  fol- 
lows, to  wit: 

"R.  A.  Brown,  being  first  duly  sworn, 
states:  That  on  the  16th  day  of  March.  A. 
D.  1903,  J.  K.  Richesin  executed  and  deliver- 
ed to  R.  A.  Brown  one  certain  chattel  mort- 
gage, to  secure  the  payment  of  $191.25,  and 
all  other  indebtedness  due  said  R.  A.  Brown 
from  J.  K.  Richesin.  That  said  mortgage  was 
filed  on  the  15th  day  of  March,  1903,  with 
the  clerk  of  the  United  States  Court  at  Pryor 
Creek,  Northern  District,  Indian  Territory. 
That  there  is  yet  due  R.  A.  Brown  from 
said  J.  K.  Richesin  the  sum  of  $81.25,  and 
Interest. 

"[Signed]  R.  A.  Brown. 

"Subscribed  and  sworn  to  before  me  this 
12th  day  of  March,  1904. 

"[Signed]      C.  J.  Taylor,  Notary  Public. 

"[Seal.]" 

McCullock  &  Probasco,  for  appellant  C. 
J.  Taylor,  for  appellee. 

HAYES,  J.  (after  stating  the  facts  as 
above).  Appellant  makes  three  assignments 
and  specifications  of  error,  as  follows:  First. 
That  the  court  erred  In  overruling  defend- 
ant's objection  to  the  introduction  by  plain- 
tiff of  plaintiff's  said  chattel  mortgage  and 
renewal  affidavit  to  sustain  the  title  plaintiff 
depended  upon  to  recover  in  this  action  as 
against  the  defendant,  and  holding  that  said 
renewal  affidavit  was  sufficient  to  keep  alive 
plaintiff's  mortgage  as  against  this  defend- 
ant. Second.  The  court  erred  in  overruling 
defendant's  motion  for  a  new  trial.  Third. 
The  court  erred  In  rendering  judgment  in  fa- 
vor of  the  plaintiff  and  against  the  defend- 
ant. 

We  shall  consider  all  of  said  assignments 
of  error  together,  and  in  doing  so,  three  ques- 
tions are  presented  to  this  court:  First 
Did  Act  Cong.  Feb.  19,  1903,  c.  707,  32  Stat 
841,  entitled  "An  act  to  provide  for  the  rec- 
ord of  deeds  and  other  conveyances  of  writ- 
ing in  the  Indian  Territory,  and  for  other 
purposes,"  repeal  chapter  110,  on  Mortgages, 
of  Mansfield's  Digest  of  the  Statutes  of 
Arkansas  of  1884  (Ind.  T.  Ann.  St.  1899,  c 
51),  put  In  force  In  the  Indian  Territory  by 
an  act  of  Congress  of  May  2,  1890?  And,, 
if  not  did  said  act  of  Congress  repeal  sec- 
tion 4751  of  said  statutes  contained  in  said 
chapter?  Second.  Do  the  provisions  of  chap- 
ter 110  of  Mansfield's  Digest  of  the  Statutes 
of  Arkansas  (Ind.  T.  Ann.  St  1899,  c.  51), 
require  that  affidavits  for  renewal  of  mort- 
gages be  Indorsed,  "To  be  filed  but  not  re- 
corded," and  then  signed  by  the  mortgagee 
or  his  authorized  agent?  Third.  Are  the 
contents  of  said  renewal  affidavit  sufficient 
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to  renew  said  mortgage,  and  to  convey  no- 
tice of  api>ellant'a  interest  in  said  mortgage 
and  of  tlie  amount  due  him  on  ttie  indebted- 
ness secured  thereby  at  the  time  of  flllng 
said  affidavit? 

There  are  three  modes  of  repealing  a  stat- 
ute: By  an  express  repeal,  repeal  by  Im- 
plication, and  repeal  by  an  act  covering  the 
same  subject,  which  latter  method  Is  often 
called  repeal  by  substitution.  The  act  of 
Congi-ess  of  February  19,  1903,  contained  no 
reiieallng  clause,  and  did  not  by  express  pro- 
vision repeal  any  statute  In  force  In  the  In- 
dian Territory.  It  results,  then,  that  if  said 
chapter  110,  on  Mortgages,  was  repealed  by 
said  act,  it  must  have  been  repealed  either 
by  implication  or  by  the  fact  that  said  act  of 
Congress  was  passed  as  a  substitute  for  said 
chapter  110  and  the  provisions  contained 
therein.  Repeals  by  implication  are  general- 
ly accomplished  by  the  statute  repealed,  be- 
ing In  whole  or  in  part  repugnant  to  or  in- 
consistent in  whole  or  in  part  with  the  re- 
pealing act;  but  repeals  by  Implication  are 
not  favored,  and  such  repugnancy  must  be 
clear  In  order  to  effect  a  repeal,  and  where 
It  is  possible,  the  rule  Is  to  give  Iwth  acts  ef- 
fect (United  States  v.  Tynen,  11  Wall.  [U.  S.] 
88,  20  L.  Ed.  153;  District  of  Columbia  v. 
Hutton,  143  n.  S.  18,  12  Sup.  Ct.  869,  36  L. 
Ed.  80;  Iverson  v.  State,  52  Ala.  170);  and 
where  an  appeal  is  effected  by  implication,  it 
will  be  measured  and  given  effect  only  to 
the  extent  that  there  is  conflict  or  Inconsist- 
ency between  the  act  effecting  the  repeal 
and  the  act  repealed  (26  Am.  &  Eng.  Ency. 
of  Law,  727).  A  repeal  by  substitution  is 
effected  where  the  latter  of  two  acts  covers 
the  whole  subject  of  the  first,  and  plainly 
shows  it  was  Intended  as  a  substitute  for  the 
first  act.  District  of  Columbia  v.  Hutton, 
supra. 

Let  us,  then,  examine  said  chapter  110,  on 
Mortgages,  of  Mansfield's  Digest  of  the  Stat- 
utes of  Arkansas,  and  the  act  of  Congress  of 
February  19,  1903,  and  ascertain  whether  the 
terms  and  provisions  of  the  one  are,  either  In 
whole  or  In  part,  repugnant  to  or  Inconsistent 
with  the  provisions  of  the  other.  The  sub- 
ject-matter of  said  act  of  Congress,  In  so  far 
as  It  affects  the  matters  under  consideration, 
provides  for  recording  places  at  each  place 
where  the  United  States  Court  Is  held  in  the 
Indian  Territory,  defines  the  duties  of  clerks 
and  deputy  clerks  as  recorders,  and  provides 
that  certain  instruments  may  be  filed  Instead 
of  being  recorded.  Section  4742  of  said  chap- 
ter 110.  on  Mortgages,  provides  how  mort- 
gages, whether  for  real  or  personal  property, 
shall  be  proved  or  acknowledged,  and  when  so 
proved  or  acknowledged  shall  be  recorded,  If 
for  lands.  In  the  county  or  counties  in  which 
the  lands  lie ;  If  for  personal  property.  In  the 
county  In  which  the  mortgagor  resided.  This 
section,  however,  had  by  an  act  of  Congress 
of  February  3,  1S97.  been  so  amended  that 
mortgages  executed  by  niortgngors  who  were 
nonresidents  of  the  Indian  Territory  should 


be  recorded  in  the  judicial  district  in  which 
the  property  was  located.  To  what  extent 
are  the  provisions  of  this  section  In  conflict 
with  said  act  of  Congress?  The  act  of  Con- 
gress of  February  19,  1903,  is  in  conflict  with 
said  section  4742,  to  the  extent  that  said  act 
requires  mortgages  of  personal  property  to 
be  recorded  In  the  district  where  said  prop- 
erty is  located,  rather  than  In  the  district 
where  the  mortgagor  resides,  when  the  mort- 
gagor is  a  resident  of  the  Indian  Territory, 
and  to  this  extent  said  section  Is  repealed  by 
said  act  of  Congress.  But  the  language  of 
said  section  4742  that  mortgages  shall  be 
proved  or  acknowledged  in  the  manner  that 
deeds  for  the  conveyance  of  real  estate  are 
required  to  be  proved  and  acknowledged,  be- 
fore the  same  shall  be  recorded,  does  not  con- 
flict with  the  language  of  said  act  of  Con- 
gress of  February  19,  1903,  which  «ays  that 
It  shall  be  the  duty  of  the  clerk  or  deputy 
clerk  to  record,  in  books  provided  for  his  of- 
fice, all  deeds,  mortgages,  et  cetera,  for  the 
reason  that  the  subject-matter  and  purposes 
of  said  sections  of  Mansfield's  Digest  is  to 
prescribe  how  mortgages  shall  be  proved  or 
acknowledged,  and  what  mortgages  shall  be 
admitted  to  record ;  whereas  the  evident  pur- 
pose of  said  language  of  the  act  of  Congress 
of  February  19,  1903,  Is  to  prescribe  and  Im- 
pose upon  the  clerks  or  deputy  clerks  of  the 
courts  of  the  Indian  Territory  a  duty  that 
had  not  hitherto  been  Imposed  upon  them, 
and  that  It  Is  not  the  purpose  of  said  para- 
graph, of  which  said  language  is  a  part,  to 
prescribe  what  mortgages  or  instruments 
shall  be  entitled  to  record. 

Said  act  of  Congress  put  In  force  In  the 
Indian  Territory  chapter  27,  on  "Conveyance 
of  Real  HState,"  of  the  Statutes  of  Arkansas 
of  1884,  which  said  chapter  provided  how 
deeds  and  other  Instruments  affecting  real 
estate  should  be  acknowledged  or  proved ;  and 
section  660  contained  in  said  chapter  la  as 
follows:  "All  6ee6a  and  other  instruments  of 
writing  for  the  conv^ance  of  any  real  estate, 
or  by  which  any  real  estate  may  be  affected 
In  law  or  equity,  shall  be  proved  or  duly 
acknowledged  In  conformity  with  the  pro- 
visions of  this  act  before  they  or  any  of  them 
shall  be  admitted  to  record."  To  hold  that 
by  using  in  said  act  of  Congress  the  language, 
"It  shall  be  the  duty  of  each  clerk  or  deputy 
cleiic  of  said  court  to  record.  In  the  books  pro- 
vided for  his  ofilce,  all  deeds,  mortgages. 
•  •  •  "  rendered  It  unnecessary  for  mort- 
gages to  be  acknowledged  or  proved  In  the 
manner  prescribed  by  chapter  110,  on  Mort- 
gages, In  order  to  be  admitted  to  record, 
would  also  force  the  construction  that  said 
language  rendered  it  unnecessary  for  deeds 
and  other  Instruments  conveying  real  estate 
to  be  acknowledged  or  proved  In  the  man- 
ner prescribed  by  eaid  chapter  27  In  order 
to  admit  them  to  record.  That' this  was  not 
the  Intention  of  Congress  is  further  evidenced 
by  the  provision  of  said  act,  which  provides 
before  whom  acknowledgments  of  deeds  of 
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conyeyance  In  the  Indian  Territory  may  be 
taken. 

Section  4760  of  Bald  chapter  of  Mansfield's 
Digest  (Ind.  T.  Ann.  St.  1899,  |  8061)  pro- 
Tides  that  mortgages  on  personal  property 
may  be  filed  Instead  of  recorded,  npon  the 
mortgagee's  Indorsing  on  said  mortgage  or 
Instrument  the  following  language:  "This 
instrument  to  be  filed  but  not  recorded,"  when 
such  Indorsement  Is  signed  by  the  mortgagee, 
his  agent,  or  attorney,  and  the  filing  of  aald 
mortgage  shall  have  the  same  elFect  bb  If  the 
same  had  been  recorded.  Section  4751  (sec- 
tion 9062)  of  the  same  statute  provides  that 
such  mortgages  indorsed  and  filed  shall  be 
void  against  creditors  of  the  person  making 
the  same,  or  against  subsequent  purchasers 
or  mortgagees  In  good  faith  after  the  expira- 
tion of  one  year  after  the  filing  thereof,  un- 
less within  90  days  next  preceding  the  ex- 
piration of  one  year  from  such  filing  the 
mortgagee  shall  make  an  aSldavlt  exhibiting 
his  Interest  at  said  time,  claimed  by  virtue 
of  said  mortgage,  and  If  such  mortgage  is  to 
secure  the  payment  of  money,  the  amount  yet 
due  and  unpaid,  which  aflSdavlt  shall  be  filed 
with  the  Instrument  to  which  It  relates.  Un- 
der said  section  4760  only  mortgages  on  per- 
sonal property  could  be  filed,  the  filing  of 
which  would  have  the  same  effect  as  record- 
ing the  same  would  have.  The  language  of 
said  act  of  Congress  of  February  19,  1903, 
which  provides  that  all  Instruments  limited 
on  their  face  for  a  period  of  time  shall  be 
filed  if  the  holder  thereof  desires,  has  the 
effect  to  modify  said  section  4750,  and  extend 
the  provisions  thereof  to  include,  not  only 
mortgages  on  personal  property,  but  also  on 
real  estate ;  but  said  language  of  said  act  of 
Congress  does  not  repeal  said  section  4750,  for 
the  reason  there  is  nothing  In  said  act  that 
provides  how  the  holder  of  such  an  instru- 
ment shall  Indicate  bis  desire  to  the  recorder 
that  be  desires  the  same  filed  and  not  record- 
ed. There  is  nothing  in  said  act  in  conflict 
with  the  provisions  of  said  section  that  instru- 
ments that  are  to  be  flled  and  not  recorded 
shall  bear  the  indorsement  aforesaid.  Noth- 
ing in  said  act  is  repugnant  to  the  provisions 
of  sections  4750  and  4751,  and  it  is  our  opin- 
ion tliat  said  act  has  only  the  effect  to  modify 
said  section  4760  as  herein  stated,  and,  as 
modified,  said  sections  4760  and  4751  remain 
In  force. 

It  cannot  be  successfully  contended  that 
said  act  of  Congress  repeals  said  chapter  110, 
on  "Mortgages,"  by  substitution,  for  the  rea- 
son that,  to  effect  repeal  by  substitution,  the 
latter  act  must  cover  the  whole  subject-mat- 
ter of  the  earlier  one,  and  must  plainly  show 
tliat  it  was  Intended  to  l>e  substituted  for 
the  earlier  act  A  mere  similarity  in  their 
provisions,  or  in  some  of  their  provisions,  is 
not  sufllclent  to  ^ect  a  repeal.  State  v.  Og- 
den,  60  La.  Ann.  982,  24  South.  693 ;  Adams 
V.  People,  25  Colo.  632,  66  Paa  806.  Said 
chapter  110,  on  "Mortgages,"  provides  how 
mortgages  shall  be  proved  and  acknowledged; 


what  mortgages  shall  be  entitled  to  be  record- 
ed; the  effect  of  recording  the  same;  and 
when  the  same  shall  become  a  lien ;  provides 
bow  acknowledgment  of  satisfaction  of  a 
mortgage  shall  be  made ;  that  mortgages  up- 
on future  crops  may  be  made;  provides  not 
only  what  mortgages  may  be  filed  and  not  re- 
corded, but  the  manner  in  which  the  request 
for  such  filing  shall  be  made;  that  the  filing 
may  be  extended,  and  the  manner  of  extend- 
ing same ;  how  such  mortgages  filed  may  be 
used  as  evidence  in  the  trial  of  cases ;  and  in 
detail  the  kind  of  records  the  recorder  shall 
keep,  and  the  character  of  entries  that  shall  be 
made  therein  at  the  time  each  instrument  is 
filed;  what  the  ^ect  of  giving  a  mortgage 
shall  have  upon  the  right  of  possession  to 
the  property  when  the  property  mortgaged 
is  personal  property;  how  filed  mortgages 
may  be  canceled;  how  sales  may  be  made 
under  mortgages,  and  under  what  conditiona 
the  right  of  appraisement  and  redemption  may 
be  waived.  An  examination  of  the  act  of 
Congress  of  February  19,  1903,  discloses  that 
very  few,  if  any,  of  these  subjects  provided 
for  in  said  ctiapter  110  are  covered  by  said 
act  We  therefore  conclude  that  such  act  is 
cumulative  of  said  dtapter  on  mortgages  in 
so  far  as  it  affects  the  subject-matter  therein 
covered,  and  does  not  have  the  effect  of  re- 
pealing said  chapter  by  substitution,  and  that 
only  such  parts  of  said  chapter  on  mortgages 
as  are  repugnant  to  or  in  conflict  with  said 
act  are  repealed  thereby. 

The  contention  of  appellant  that  the  re- 
newal affidavit  has  to  be  indorsed,  "This  in- 
strument to  be  filed  but  not  recorded,"  and 
then  signed  by  the  mortgagee  or  his  author^ 
Ized  agent  is  not  tenable,  since  such  is  not  r» 
quired  by  the  statute,  nor  supported  by  rea- 
son. The  reason  for  requiring  that  chattel 
mortgages  be  thus  Indorsed  l>efore  the  same 
shall  be  filed  and  not  recorded  is  apparent, 
for  the  reason  that.  If  the  filing  of  such  mort- 
gages Is  to  have  the  same  effect  for  a  limited 
time  as  the  recording  of  the  same,  and  that 
the  mortgagee  Is  to  be  permitted  to  choose 
which  method  he  shall  select  in  establishing 
notice  of  his  Hen,  some  means  should  t>e  pro- 
vided by  which  he  can  Indicate  his  selection 
to  the  recorder,  and  by  providing,  as  was 
done  In  said  section  4750,  that  when  the  In- 
strument Is  Indorsed  as  therein  prescribed,  the 
same  should  be  filed  removes  tbe  question  of 
whether  a  mortgage  is  to  be  filed  or  recorded, 
beyond  confusion  or  misunderstanding.  But 
this  condition  as  to  renewal  aflldavits  does 
not  exist  for  there  is  no  provision  of  tlie 
statute  for  them  to  be  recorded,  nor  is  there 
any  necessity  of  a  renewal  affidavit  where 
the  mortgage  which  It  seeks  to  extend  has 
been  recorded.  The  only  thing  required  to 
be  done  by  the  recorder  upon  delivery  of  the 
renewal  affidavit  to  him  by  the  mortgagee  is 
to  file  the  same  with  the  instrument  which 
it  seeks  to  extend.  There  is  no  provision 
authorizing  same  to  be  recorded,  and  no  selec- 
tion or  choice  to  be  expressed  by  tbe  mortga- 
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gee  In  filing  the  renewal  fttadavlt  Therefore 
no  neceaslty  exists  for  a  method  or  manner 
of  expressing  any  choice  or  selection.  The 
statute  requires  none,  and  such  an  indorse- 
ment la  not  necessary. 

We  come  now  to  consider  the  question 
whether  the  contents  of  said  renewal  affidavit 
are  sufficient  to  comply  with  the  raqulrements 
«t  said  section  4751.  Notwithstanding  the 
mortgage,  under  which  the  plaintiff  claims 
said  mare  was  executed  by  J.  K.  Bichesin 
to  the  Citizens'  Bank  of  Pryor  Creek,  and  it 
nowhere  appears  in  the  record  that  said  mort- 
gage was  ever  assigned  by  the  Citizens'  Bank 
of  Pryor  Creek  to  the  plaintiff  Brown,  or  that 
said  mortgage  was  executed  for  the  benefit  of 
the  plaintiff,  attorneys  for  defendant  agreed 
in  the  stipulation  with  attorneys  for  plaintiff 
that,  by  virtue  of  said  mortgage,  said  mare 
was  conveyed  to  plaintiff.  While  it  presents 
a  very  peculiar  state  of  facts  in  the  record 
to  have  ap];)ear  therein  an  agreement  by 
which  it  is  agreed  that  the  legal  effect  of  a 
certain  instrument,  so  far  as  the  facts  dis- 
closed In  the  record  are  concerned,  is  abso- 
lutely contrary  to  any  construction  that  could 
be  given  it,  owing  to  the  fact  that  there  may 
have  been  facts  existing  that  do  not  appear 
in  the  record,  but  existed  within  the  knowl- 
edge of  the  parties  making  the  agreement, 
that  controlled  them  in  entering  Into  such  an 
agreement,  we  shall  treat  said  mortgage  as 
having  conveyed  said  mare  to  the  plaintiff 
wider  the  terms  of  said  mortgage.  Said 
mortgage,  however,  was  never  filed  in  the 
manner  provided  by  law,  which  requires  that 
the  same  shall  be  Indorsed  as  heretofore  stat- 
ed, and  signed  by  the  mortgagee,  or  his 
agent.  This  mortgage  bears  the  Indorsement: 
*^bis  Instrument  to  be  filed  but  not  record- 
ed," but  same  is  signed  by  R.  A.  Brown, 
who  is  not  the  mortgagee  in  said  mortgage, 
and  who  is  not  shown  In  any  way  to  have 
signed  said  Instrument  as  the  agent  of  the 
Citizens'  Bank  of  Pryor  Creek,  the  mort- 
gagee therein.  Therefore  the  filing  of  said 
mortgage,  as  aforesaid,  was  without  any  ef- 
fect in  law  whatever,  and  was  not  sufficient 
to  give  notice  to  any  one  of  the  contents 
thereof.  Dedman  v.  Earle^  62  Ark.  164,  12 
8.  W.  330. 

Said  renewal  aflMavit,  if  It  bad  been  regu- 
lar In  form  and  sufficient  in  contents,  could 
not  have  had  effect  to  keep  alive  said  mortr 
gage,  for  the  reason  that  said  mortgage  was 
never  properly  filed.  Said  affidavit  would  be 
Insufficient  under  the  statute  if  the  mortgage 
bad  been  filed  properly,  for  the  reason  that 
it  describes  the  mortgage  as  being  one  in 
which  J.  K.  Bichesin  Is  the  mortgagor  and 
R.  A.  Brown  the  mortgagee,  which  descrip- 
tion does  not  apply  to  the  mortgage  in  this 
case.  Again,  the  statute  requires  that  the 
mortgagee,  In  refiling  a  renewal  affidavit, 
shall  state  therein  his  interest,  claimed  by 
virtue  of  said  mortgage  at  the  time  of  the 
filing  of  the  renewal  affidavit,  and  the  amount 
yet  due  and  unpaid  on  the  indebtedness  se- 


cured by  said  mortgage.  The  renewal  affida- 
vit in  this  case  stated  that  said  chattel  mort- 
gage was  to  secure  the  payment  of  (191.2S, 
and  all  other  Indebtedness  due  by  said  J.  K. 
Bichesin  to  said  R.  A.  Brown.  An  examina- 
tion of  the  record  in  this  case  discloses  that 
the  mortgage  secured  no  Indebtedness,  except 
one  note  far  the  sum  of  $191.25,  with  interest 
after  maturity.  The  language  in  the  affidavit 
that  "thOB  is  yet  due  R.  A.  Brown  from  said 
J.  K.  Bichesin  the  sum  of  $81.25  and  interest" 
la  not  sufficient  to  show  whether  said  sum 
claimed  to  be  due  Is  due  on  said  note  secured 
by  said  mortgage,  or  whether  it  is  due  upon 
other  indebtedness  referred  to  in  said  affida- 
vit and  not  secured  by  the  mortgage.  For 
these  reasons,  it  Is  our  opinion  that  said  re- 
newal affidavit  was  not  sufficient  under  the 
statute,  and  the  filing  of  the  same  had  no  ef- 
fect whatever  upon  said  mortgage. 

It  follows  that,  said  mortgage  never  having 
been  properly  filed,  and  the  renewal  affidavit 
being  insufficient  to  extend  or  give  validity  to 
the  filing  of  said  mortgage,  the  appellee  was 
a  purchaser  of  said  mortgaged  property  with- 
out notice,  and  the  Judgment  of  the  trial 
conrt  should  be  reversed,  and  the  cause  re- 
manded, and  it  is  so  ordered. 

DUNN,  TURNER,  and  KANE,  JJ.,  concur- 
ring.   WILLIAMS,  C.  J.,  not  participating. 


LOGAN  V.  BBOWN. 
(Supreme  Court  of  Oklahoma.    March  9,  1908.) 

1.  Limitation    or   Acnons   —   Reuev   on 
Ground  or  Fraud. 

The  statutory  limitation  of  the  time  within 
which  "an  action  for  relief  on  the  ground  of 
fraud"  must  be  commenced  only  applies  when 
the  party  against  whom  the  bar  of  the  statute 
is  Interposed  is  required  to  allege  fraud  in  plead- 
ing bis  cause  of  action,  or  to  prove  fraud  to  en- 
title him  to  relief. 

2.  Trusts— Vauditt  of  Obal  Tbusts. 

A  petition  for  an  accounting  for  the  proceeds 
of  the  sale  of  certain  real  estate,  title  to  which 
was  placed  in  defendant  under  a  verbal  promise 
for  this  purpose,  is  not  vulnerable  on  demurrer 
on  the  ground  that  a  parol  trust  in  real  estate  is 
declared  on. 

[Ed.  Note.— For  cases  in  point,  see  Cenh  Dig. 
vol.  47,  Trusts,  {  589.] 

3.  Same. 

One  who  takes  title  to  real  property  under 
a  parol  agreement  to  sell  the  same  as  an  agent, 
and  sells  it  and  receives  the  money  therefor,  is 
liable  to  the  grantor  for  the  proceeds. 

[Ed.  Note. — For  caaes  In  point,  see  Cent.  Dig. 
vol.  47,  Trusts,  g{  145,  148,  152.] 

4.  Frauds,  Statute  of— Contbactb  Pebforu- 
ED  AS  TO  Part  Within  Statute. 

The  provisions  of  the  statute  of  frauds  or 
of  uses  and  trusts  have  no  application  where  the 
agreement  has  been  completely  performed  as  to 
the  part  thereof  which  comes  within  the  statute, 
and  the  part  remaining  to  be  performed  is  mere- 
ly a  payment  of  the  money,  the  promise  to  do 
which  la  not  required  to  be  in  writing. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig, 
vol.  23,  Frauds,  Statute  of,  {{  293-298.] 
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5.  Appeai^-Review— Harmless  Ekbob— Kef- 

BBENC'E. 

Where  in  a  suit  defendant  denies  any  lia- 
bility to  plaintiff  and  any  foundation  for  the 
suit,  but  agrees  for  a  reference  of  the  same  for 
trial  before  a  referee,  it  is  not  error  for  the 
court  in  its  order  to  state,  "it  appearing  to  the 
court  that  this  is  a  case  involving  an  account- 
ing," etc.,  in  the  absence  of  any  evidence  that 
the  referee  was  influenced  in  his  findings 
thereby. 

C.  Appeal  and  Ebbob—Pbesumftions— Ref- 
erence— Oath. 

Where  a  record  is  silent  upon  the  question 
of  a  referee  having  taken  an  oath  as  required 
by  law,  the  presumption  will  be  indulged  that 
such  oath  was  taken,  and,  even  though  omitted, 
it  will  be  held  an  irregularity  only,  and  waived 
by  a  party  who  proceeds  to  trial  without  objec- 
tion on  this  point. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  f  3726.] 

Williams,  0.  J.,  and  Kane,  J.,  dissenting. 
(Syllabus  by  the  Court.) 

Error  from  District  Court,  KIngfistier  Coun- 
ty;   C.  F.  Irwin,  Judge. 

Action  by  Hattie  A.  Brown  against  G.  H. 
Logan.  Judgment  for  plaintiff,  and  defend- 
ant brings  error.    Affirmed. 

On  June  24,  1901,  Hattie  A.  Brown,  who 
will  hereafter  be  denominated  "plaintiff,"  filed 
her  petition  in  the  district  court  of  King- 
fisher county  against  G.  H.  Logan,  who  will 
hereafter  be  denominated  "defendant,"  in 
which  she  alleged  that  she  was  a  widow  65 
years  of  ago,  and  sister-in-law  to  defendant, 
and  that  on  the  9th  day  of  December,  1896, 
and  for  many  mouths  prior  and  subsequent 
thereto,  was  sick  and  Inflnu  in  body  and 
mind,  and  unable  both  mentally  and  bodily 
to  attend  to  her  ordinary  business  affairs. 
That  on  said  date  defendant  persuaded  her 
to  turn  over  to  him  her  property  and  the 
management  of  her  business  and  financial 
affairs,  assuring  her  "that  if  she  would  do 
so  he  would  handle  and  manage  the  same, 
and  render  her  a  strict  account,  and  to  turn 
over  to  her  all  rents  and  moneys  that  he 
could  realize  from  her  property" ;  and  that 
she,  trusting  and  confiding  in  him,  made  him 
her  confidential  and  trusted  agent  for  the 
purposes  mentioned,  and  that  the  relations 
aforesaid  between  the  plaintiff  and  defend- 
ant, and  on  the  terms  and  conditions  afore- 
said, began  between  them  on  the  9th  day 
of  December,  1896,  and  continued  until  on 
or  about  the  1st  day  of  January,  1900.  That 
on  January  2, 1897,  she  executed  a  deed  to  the 
defendant  for  lots  Nos.  21,  22,  27,  28,  29,  30, 
31,  and  32,  In  block  39,  Oklahoma  City,  Okl. 
T. ;  and  that  between  the  9th  day  of  Decem- 
ber, 1896,  aud  the  Ist  day  of  January,  1900, 
the  defendant  collected  rents  from  the  prem- 
ises mentioned  in  the  sum  of  about  $1,200. 
That,  in  addition  thereto,  he  collected  a  Judg- 
ment in  the  sum  of  about  $500  owned  by 
plaintiff.  That  on  October  4,  1898,  he  re- 
ceived from  Pearl  B.  Stafford  the  sum  of 
$2,500  for  lots  Nos.  29,  30,  39,  and  32,  In 
block  39,  Oklahoma  City.  That  on  the  18th 
day  of  April,  1899,  he  received  from  A.  J. 


Bumham  the  sum  of  $1,250  for  lots  Nos.  21 
and  22  in  block  No.  39,  Oklahoma  City.  That 
on  July  17,  1899,  he  received  from  Virginia 
R.  Allen  the  sum  of  $1,200  for  lots  Nos.  27 
and  28  in  block  No.  39,  In  said  Oklahoma 
City.  That,  during  the  time  the  relation 
above  mentioned  existed,  the  defendant  had 
received  the  moneys  of  plaintiff  from  rents, 
collection  of  judgment  aforesaid,  and  sales 
of  real  estate  mentioned,  to  abont  the  sum 
of  $7,650;  averring  that  she  was  unable  to 
give  the  exact  amount  by  reason  of  the  fact 
that  he  refused  to  give  her  any  account  there- 
of. "That  on  and  since  the  Ist  day  of  Janu- 
ary, 1900,  the  plaintiff  has  repeatedly  asked 
and  demanded  of  the  defendant  that  he  ren- 
der to  her  a  full  and  correct  account  of  all 
her  business  handled  by  the  defendant  as 
aforesaid,  and  asked  and  demanded  of  him 
that  he  turn  over  to  her  all  moneys  held  by 
him  as  the  proceeds  of  said  collections  of 
money  had  and  received  by  the  defendant  in 
the  capacity  aforesaid,  all  of  which  the  de- 
fendant refuses  and  neglects  to  do."  That, 
since  being  vested  with  the  authority  and  the 
property  of  plaintiff  as  aforesaid,  the  defend- 
ant has  in  no  manner  accounted  to  her  for 
money  received  by  him,  except  the  sum  of 
about  $1,450,  the  exact  amount  being  un- 
known to  plaintiff,  by  reason  of  the  fact 
that  defendant  refuses  to  inform  her  thereof, 
which  stun  was  used  in  payment  of  mortgage 
indebtedness  on  her  property,  aud  except 
the  further  sum  of  $1,400  that  the  defend- 
ant has  paid  to  her  in  money.  "This  plain- 
tiff now  avers  to  the  court  that  the  defend- 
ant caused  her  to  turn  over  to  him  her  busi- 
ness affairs  as  aforesaid,  for  no  other  reason 
than  that  of  cheating  and  defrauding  her 
out  of  her  property,  money,  and  effects,  and 
that  In  procuring  this  plaintiff  to  so  trust 
him  as  herein  stated  the  plaintiff  in  her  weak 
and  sick  condition  was  misled  by  the  defend- 
ant, and  led  to  believe  that  he  was  her 
friend,  and  would  be  her  confidential  adviser, 
and  would  aid  her  in  all  possible  ways  to 
conduct  her  business  affairs  in  a  careful  and 
economic  manner.  That,  as  soon  as  the  defend- 
ant obtained  possession  of  her  said  property 
and  business  affairs  aforesaid,  the  defendant 
at  once  began  to  treat  the  plaintiff  in  a  harsh 
manner,  and  when  the  plaintiff  would  seek  to 
advise  with  the  defendant  about  her  business 
matters  the  defendant  would  at  once  fly  into  a 
rage  and  abuse  the  plaintiff  and  inform  her 
that  it  was  none  of  her  business  what  he  was 
doing  with  her  property  or  what  he  was  do- 
ing with  her  business  affairs,  and  for  her 
to  keep  her  mouth  shut  and  let  him  alone — 
that  he  would  neither  advise  with  her  as  to 
said  business  matters,  nor  allow  her  to  ask 
him  about  same."  She  then  prayed  the  court 
to  take  an  account  of  all  the  transactions 
had  and  done  between  herself  and  the  de- 
fendant, and  to  compel  him  to  render  a  full 
and  complete  account  of  all  his  doings  In 
the  matters  set  forth,   and   that  she   take 
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Judgment  against  him  for  such  sums  of  mon- 
ey as  the  court  finds  are  due  her. 

To  this  petition  tbe  defendant  filed  a  de- 
murrer, which  was  OTerruIcd  by  tbe  court, 
and  to  which  ruling  an  exception  was  saved. 
He  thereafter  filed  an  answer  in  two  counts, 
the  first  being  a  general  denial,  and  the  sec- 
ond alleging  that  the  transfer  of  the  real 
property  by  plaintiff  to  defendant  was  a 
bona  fide  transaction  between  them,  and  that 
he  paid  ber  a  reasonable  and  fair  price  for 
the  lots ;  that  the  same  was  true  In  reference 
to  tbe  assignment  of  judgment  wlilch  be  par- 
chased  at  the  same  time.  He  further  denied 
that  he  was  in  any  way  Indebted  to  the 
plaintiff,  or  that  he  ever  held  any  of  ber 
property  as  alleged  by  ber. 

On  March  2,  1903,  the  court  made  an  order 
ba«ed  upon  a  written  stipulation  signed  by 
the  attorneys  of  the  parties,  referring  the 
case  to  A.  H.  Huston  to  try  on  l>oth  law  and 
fact.  Tbe  reply,  which  was  a  general  denial 
under  tbe  terms  of  tbe  stipulation,  was  filed 
with  the  referee. 

Thereafter,  and  In  July,  1903,  both  parties 
appeared  personally  and  by  counsel,  at  the 
office  of  said  referee,  in  the  city  of  Guthrie, 
Logan  county,  territory  of  Oklahoma,  and 
submitted  their  evidence,  consisting  of  the 
testimony  of  themselves  and  one  witness  de- 
livered orally,  certain  documentary  evidence, 
and  deposition  of  witnesses  taken  on  both 
sides.  On  this  evidence  the  referee  made  his 
findings,  tbe  salient  and  controlling  portions 
of  which  are  as  follows: 

"That  In  the  year  1896  and  prior  thereto, 
plaintiff  was  the  owner  of  several  parcels  of 
real  estate  in  Oklahoma  City,  Oklahoma 
county,  Okl.  T.,  Included  in  which  were  lots 
one  (1)  and  two  (2)  in  block  forty  (40),  and 
lots  twenty-one  (21),  twenty-two  (22),  twenty- 
seven  (27),  twenty-eight  (28),  twenty-nine  (29), 
thirty  (30).  thirty-one  (31),  and  thirty-two 
(32),  in  block  thirty-nine  (39). 

"That  the  defendant  is  now,  and  was  at  all 
times  mentioned  in  the  pleadings,  a  brother- 
in-law  of  tbe  plaintiff. 

"That  in  the  year  1896  the  plaintiff,  who 
was  then  an  old  lady  of  about  60  years  of 
age,  bad  become  embarrassed  with  debt  and 
worried  over  financial  matters. 

"I  find  from  the  evidence,  and  also  from 
the  appearance  and  demeanor  of  tbe  plain- 
tiff at  tbe  time  of  tbe  trial,  that  she  was  in 
ill  health,  exceedingly  nervous,  and  not  capa- 
ble of  fairly  and  intelligently  attending  to 
the  details  of  business  transactions,  and  that 
such  condition  had  existed  during  ail  tbe 
times  mentioned  and  referred  to  in  tbe  plead- 
ings and  evidence  in  said  case. 

"That  on  the  2d  day  of  January,  1897,  the 
plaintiff  conveyed  to  the  defendant  said  lots 
21,  22,  23,  28,  29,  30,  31,  and  32  in  said  block 
39,  Oklahoma  City,  and  that  the  considera- 
tion expressed  in  the  deed  was  $1,500,  and 
that  said  premises  were  then  of  the  value  of 
^,000,  but  that  tbe  real  purpose  of  said  con- 


veyance was  to  give  the  defendant  control 
and  management  of  the  said  property  of  tiie 
plaintiff  in  trust  for  ber. 

"That  on  the  said  2d  day  of  January,  1897, 
the  plaintiff  also  assigned  to  tbe  defendant  a 
certain  Judgment  which  she  bad  obtained  in 
the  district  court  of  Oklahoma  county  against 
B.  T.  Wood  and  W.  J.  Wood.  That  this  Judg- 
ment was  obtained  upon  a  certain  note,  bat 
that  tbe  lower  court  refused  to  decree  tbe 
foreclosure  of  tbe  mortgage  secaring  tbe 
same,  that  plaintiff  appealed  to  tbe  Supreme 
Court  of  tbe  territory,  and  that  in  the  month 
of  September,  1896,  the  Supreme  Court  band- 
ed down  a  decision  reversing  tbe  lower  court 
and  ordered  a  decree  of  foreclosure,  and  it  is 
found,  that  at  tbe  time  of  tbe  assignment  of 
said  Judgment  the  same  was  worth  the  sum 
of  $500,  and  it  is  further  found  that  said  as- 
Bigrnment  was  made  by  tbe  plaintiff  for  tbe 
purpose  of  giving  to  the  defendant  the  con- 
trol and  management  of  the  same  and  to  col- 
lect the  same  and  hold  the  proceeds  in  trust 
for  her. 

"That  the  plaintiff  is  entitled  to  an  account- 
ing with  tbe  defendant,  and  tbat  in  such  ac- 
counting the  defendant  should  be  charged  as 
follows: 

To  proceeds  of  sale  of  lots  29,  30, 

31,  and  32,  block  39 $2,000  00 

To  proceeds  of  sale  of  lots  21  and  22, 

block  39 1,250  00 

To  proceeds  of  sale  of  lots  27  and  28, 

block  39  1,200  00 

To    Slim    collected    from    rents    and 

Wood  judgment   930  88 

Total    $5,386  88 

And  tbe  defendant  is  entitled  to 
Credits  as  follows : 

By  debts  and  expenses 
paid    $1,399  00 

By  cash  paid  to  plaintiff    1,500  00 

By  compensation  for  serv- 
ices rendered 2.50  00 

Total   $3,149  00    $3,149  00 

To  balance  $2,237  88 

"I  find  that  the  plaintiff  first  demanded  of 
the  defendant  a  settlement  and  a  payment  to 
her  of  all  mone.vs  In  his  hands  belonging  to 
her  on  or  about  the  Ist  day  of  January,  1900, 
and  that  the  defendant  refused  to  comply 
with  such  demand,  and  that  the  plaintiff  is 
entitled  to  recover  Interest  of  and  from  the 
defendant  on  tbe  sum  of  money  in  his  hands 
l>eIongIng  to  her  from  the  1st  day  of  January, 
1900." 

From  the  findings  of  fact  the  referee  con- 
cludes: "That  the  plaintiff  is  entitled  to  re- 
cover of  and  from  the  defendant  the  sum  of 
$2,237.88,  together  with  Interest  thereon  at 
tbe  rate  of  7  per  cent,  per  annum  from  the 
1st  day  of  January,  19(X),  and  costs  of  suit." 

On  returning  the  report,  accompanied  by 
the  evidence,  to  tbe  district  court  of  King- 
fisher county,  the  defendant  filed  a  motion 
to  set  aside  tbe  report  of  the  referee,  setting 
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out  nmneroTUi  groonds  therefor;  those  which 
fire  argued  and  relied  upon  In  the  brief  being 
considered  In  the  opinion. 

On  the  18th  day  of  May,  1904,  the  court 
overruled  said  motion,  confirming  said  report, 
and  rendered  Judgment  In  favor  of  plaintiff 
and  against  the  defendant  in  the  sum  of  $2,- 
924.  Motion  for  new  trial  was  filed  and 
overruled,  and  the  case  Is  regularly  before 
this  oonit  for  consideration,  on  appeal. 

H.  H.  Howard  and  P.  S.  Nagle,  for  plaintiff 
In  error.  3.  O.  Boberta  and  Boberts  &  Bow- 
man,  for  defendant  in  error. 

DUNN,  J.  (after  stating  the  facts  as  above). 
Under  the  demurrer  filed  by  the  defendant  to 
plaintiff's  petition,  three  propositions  are  ar- 
gued: First,  that  the  action  herein  was  one 
for  relief  on  the  ground  of  fraud,  and  that 
the  same  was  not  commenced  within  two 
years  of  the  discovery;  second,  that  "inas- 
much as  it  concerns  an  interest  In  land,  and 
Is  in  parol,  it  is  void  by  the  statute  of  frauds, 
and,  appearing  as  it  does  on  the  face  of  the 
bin,  the  defense  of  the  statute  of  frauds  may 
be  taken  advantage  of  on  demurrer";  and, 
third,  under  the  allegations  of  the  petition, 
defendant  was  constituted  trustee  of  an  ex- 
press trust,  and  "that  no  trust  in  relation  to 
real  property  is  valid  unless  in  writing" ;  and 
that  under  either  or  all  of  these  contentions 
the  petition  showed  that  it  did  not  "state 
facts  sufficient  to  constitute  a  cause  of  action 
against  the  defendant  and  in  favor  of  plain- 
tiff." 

We  are  unable  to  agree  with  defendant  that 
this  action  is  one  for  relief  on  the  ground  of 
fraud  committed  by  the  defendant  against 
the  plaintiff,  and  from  which  fraud  she  is 
seeking  relief.  The  allegations  of  the  peti- 
tion In  reference  to  the  fraud  are  more  In  the 
nature  of  inducement  and  explanation  than  a 
statement  of  the  grounds  upon  which  she  re- 
lied to  recover.  These  are  set  forth  to  show 
the  relationship  existing  between  the  parties, 
and  the  conditions  under  which  she  claims 
the  contract  was  made,  rather  than  a  state- 
ment of  the  gist  of  her  action.  She  alleges 
that  the  property  which  defendant  secured 
from  her  produced  a  certain  amount  of  mon- 
ey, that  he  received  this  money  in  the  capaci- 
ty of  her  agent,  and  that,  having  so  received 
It,  he  was  indebted  to  her  in  this  sum,  and 
then  asked  in  her  prayer  for  an  accounting 
between  them.  She  would  be  Just  as  much 
entitled  to  recover  without  these  allegations 
of  the  deceit  as  she  is  with  them.  They  add 
nothing  to  her  right  to  the  money  received 
by  Logan  on  the  sale  of  her  property.  It 
would  be  a  sad  commentary  upon  the  law  of 
our  land  if  it  were  such  that,  leaving  out  all 
question  of  confidential  relationship  or  de- 
celt,  a  man  dealing  with  another  could  re- 
ceive from  him  on  a  verbal  contract  a  deed 
to  his  real  property  for  the  purpose  of  sale 
and  then  sell  it  and  appropriate  the  money, 
refuse  it  on  demand,  and  the  courts  be  unable 


to  assist  the  owner  In  getting  It  Such  Is  not 
the  case,  however,  for  they  may  do  so,  and 

that,  too,  when  there  is  absolutely  no  fraud 
committed.  The  grantor  cannot  compel  gran- 
tee to  sell  becatise  of  the  written  letter  of  the 
statute,  but  when  be  does  sell  and  receives 
the  money,  the  courts  will  compel  him  to  ac- 
count for  it 

The  limitation  fixed  by  the  statute  for  ac- 
tions of  this  character  comes  within  the  pro- 
visions of  the  second  subdivision  of  section 
18,  art.  8,  c.  66,  of  the  Code  of  Civil  Proce- 
dure, which  provides  that  such  a  cause  of 
action  can  only  be  brought  within  three  years 
after  it  shall  have  accrued,  and  not  under 
the  third  subdivision,  which  provides  "for  re- 
lief on  the  ground  of  fraud,"  which  can  only 
be  brought  within  two  years.  The  limitation 
in  the  subdivision  last  mentioned  is  that  "the 
cause  of  action  in  such  case  (fraud)  shall  not 
be  deemed  to  have  accrued  until  the  discov- 
ery of  fraud."  In  our  Judgment  the  petition, 
even  though  it  were  strictly  sounding  in 
fraud,  and  sought  damages  by  reason  there- 
of, would  not  be  barred  under  its  allegations, 
as  it  alleges  that  "on  and  since  the  1st  day  of 
January,  19<X),  the  plaintiff  has  repeatedly 
asked  and  demanded  of  the  defendant  that  he 
give  to  her  a  full  and  correct  accounting," 
etc.  There  does  not  appear  to  have  been  any 
demand  and  refusal  of  accounting  prior  to 
this  time.  The  discovery  of  fraud,  if  fraud 
existed,  would  not  be  concluded  against  plain- 
tiff until  a  demand  on  her  part  for  an  ac- 
counting, and  the  refusal  of  the  defendant, 
had  transpired.  The  last  sale  of  property 
was  made  July  17,  1899.  This  action  having 
been  begun  on  June  24,  1901,  was  within  the 
two-year  limitation,  even  though  fraud  was 
relied  upon.  But  this  is  not  an  action  sound- 
ing in  fraud.  Plaintiff  was  not  required  to 
allege  fraud  in  her  pleading,  nor  to  prove 
fraud  to  entitle  her  to  relief.  In  the  case  of 
Brown  et  al.  v.  Cloud  County  Bank  et  al.,  2 
Kan.  App.  352,  42  Pac.  693,  the  court  held  in 
the  syllabus  that:  "The  statutory  limitation 
of  the  time  within  which  'an  action  for  re- 
lief on  the  ground  of  fraud'  must  be  com- 
menced only  applies  when  the  party  against 
whom  the  bar  of  the  statute  is  interposed  is 
required  to  allege  fraud  in  pleading  his  case 
of  action,  or  to  prove  fraud  to  entitle  him  to 
relict" 

The  defendant  next  contends  that  the  peti- 
tion fails  to  state  a  cause  of  action  for  the 
reason  that  it  was  baaed  on  a  contract  for 
the  sale  of  real  property  or  Interest  therein, 
and  hence  invalid  unless  in  writing.  An  in- 
spection and  reading  of  the  petition  fails  to 
disclose  whether  the  agreement  plaintiff  con- 
tends for  was  in  writing  or  was  merely  oral, 
and  the  rule  seems  to  be  that  "if  the  com- 
plaint falls  to  show  whether  the  contract  In 
suit  was  verbal  or  In  writing,  it  will  l>e  pre- 
sumed to  have  been  In  writing  for  all  the 
purposes  of  the  demurrer."  Miles  v.  Thome^ 
38  Cal.  335,  99  Am.  Dec.  384 ;  Broder  v.  Conk- 
lln,  77  Cal.  330, 19  Pac.  513;  20  Cyc.  308,  and 
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cases  cited.  Hence  the  demurrer  cannot  be 
sustained  on  this  ground. 

The  third  proposition  raised  by  the  defend- 
ant Is  one  most  Insistently  argued  and  con- 
tended for  both  under  the  allegations  of  the 
demurrer  and  under  the  proof  offered  In  the 
case,  and  the  statute  Invoked  Is  section  64, 
art.  4.  c.  65.  Wilson's  Rev.  &  Ann.  St.  1903, 
under  the  title  of  "Uses  and  Trusts,"  which 
provides  as  follows: 

"No  trust  In  relation  to  real  property  Is 
valid,   unless  created  or  declared: 

"First:  By  a  written  Instrument,  subscrib- 
ed by  the  trustee  (trustor)  or  by  his  agent 
thereto  authorized  by  writing. 

"Second:  By  the  Instrument  under  which 
the  trustee  claims  the  estate  affected;   or 

"Third :    By  operation  of  law." 

If  the  petition  was  good  against  the  de- 
murrer under  the  statute  of  frauds.  It  was 
also  good  under  the  provisions  of  the  statute 
of  uses  and  trusts.  The  former  statute  pro- 
vides that  the  contract  shall  be  Invalid,  and 
the  latter  statute  provides  that  no  trust  In 
relation  to  real  property  Is  valid  unless  In 
writing ;  but  the  statute  last  referred  to  pro- 
vides. In  addition  thereto,  "unless  created  or 
declared  by  operation  of  law."  Under  this 
last  provision  the  courts  have  exercised  very 
broad  discretion  in  excepting  and  taking  out 
of  the  operation  of  the  statute  many  cases 
where  accident,  fraud,  or  mistake  have  inter- 
vened, and  where  it  wouM  be  Inequitable  to 
allow  the  grantee  to  retain  real  property,  ti- 
tle to  which  had  been  procured  under  a  ver- 
bal promise.  So  that  the  demurrer  must  of 
necessity  be  overruled  for  the  reason  that  the 
petition  is  not  vulnerable  owing  to  any  of  the 
deficiencies  mentioned  appearing  on  its  face, 
as  well  as  appearing  that  it  is  not  a  suit  to 
enforce  an  unwritten  trust  in  relation  to  real 
property. 

The  provisions  of  the  two  statutes  last  men- 
tioned are  agsiin  invoked  by  the  defendant 
under  the  findings  of  the  referee  and  are  in- 
sistently argued  and  relied  upon  for  a  rever- 
sal; hence  it  becomes  necessary  to  discuss 
them  and  the  authorities  cited  in  connection 
therewith.  He  assumes  that  this  case  is 
within  the  restricting  provisions  of  the  stat- 
ute of  frauds  and  the  statute  of  uses  and 
trusts,  and  that  appellee  cannot  recover  here- 
in because  the  contract  as  shown  by  evidence 
was  not  reduced  to  writing ;  that  it  involved 
a  trust  for  an  Interest  in  real  estate  and  was 
void;  and  that  the  deed  and  conveyance 
made  by  Mrs.  Brown  to  defendant,  by  reason 
of  tliese  facts,  was  absolute  and  valid.  In 
support  of  this  proposition  be  cites  the  Kan- 
sas case  of  Gee  et  al.  v.  Thrailklll,  45  Kan. 
173,  25  Pae.  r>88,  and  so  strenuously  Insists 
In  his  brief  and  oral  argument  that  the  case 
at  bar  is  controlled  by  the  principles  Involved 
in  that  case  that  we  recite  the  facts  on  which 
It  was  decided  for  the  purposes  of  distln- 
gnisbing  it.  Thrailklll  owned  some  real  es- 
tate in  the  town  of  Harper,  Kan.,  and  con- 
veyed the  same  In  fee  to  bis  sister,  Mrs.  Gee, 


by  a  general  warranty  deed,  absolute  on  its 
face,  with  an  expressed  consideration  of  $1,- 
300,  but  with  no  actual  consideration  except  a 
parol  understanding  between  them  that  she 
would  sell  or  mortgage  the  property  and 
thereby  obtain  funds  for  the  grantor,  and 
would  convey  back  to  him,  whenever  he  might 
so  desire,  any  part  of  the  property  remaining 
in  her  hands.  Under  this  state  of  facts,  the 
grantee,  neither  selling  nor  mortgaging  the 
land,  and  Tbrailkill,  demanding  that  she  re- 
convey  the  same  to  him.  on  her  refusal 
brought  an  action  in  the  district  court  to  ob- 
tain title  to  the  property.  The  court  held 
that  the  parol  trust  with  respect  to  the  real 
estate  Involved  was  void,  and  that  the  deed 
and  conveyance  was  absolute  and  valid.  The 
statutes  of  Kansas  relating  to  frauds  and 
perjuries  (section  5,  Gen.  St.  1901,  p.  674), 
and  to  conveyances  (section  8,  Qen.  St.  1901, 
p.  274),  and  to  trusts  and  powers  (section  1, 
Gen.  St.  1001,  p.  1596),  all  carry  with  them 
substantially  the  same  language  that  is  con- 
tained In  our  statute  of  uses  and  trusts, 
which  makes  invalid  any  trust  relation  to 
real  property  unless  in  writing,  except  it  be 
by  operation  of  law.  These  Kansas  statutes 
referred  to  were  all  cited  by  Justice  Valen- 
tine in  support  of  his  opinion,  and  the  force 
given  them  in  the  conclusion  reached  was 
practically  a  holding  that  the  trust  sought  to 
tie  created  was  one  in  real  iicoperty  which 
must  of  necessity  be  in  writing  to  be  valid, 
and  the  circumstances  surrounding  the  case 
were  not  such  as  to  create  a  trust  by  opera- 
tion of  law.  Three  cases,  namely,  Morrall  v. 
Waterson,  7  Kan.  199,  Knaggs  v.  Mastln,  9 
Kan.  532,  and  Ingham  v.  Burnell,  31  Kan. 
883,  2  Pac.  804,  are  cited  to  supirart  the  text 
of  the  opinion,  but  a  critical  reading  of  them 
will  readily  show  that  they  fall  to  support 
it.  In  neither  of  them  do  the  controlling 
facts  approach  the  condition  in  the  Gee  v. 
Thrailklll  Case,  and  indeed  we  question  very 
much  whether  it  were  possible  to  find  any 
Kansas  authority  to  suptmrt  it.  Under  the 
facts  of  the  case  the  holding  Is  practically  an 
exception  to  the  rule,  as  the  courts  have 
nearly  always  granted  relief  In  similar  in- 
stances. Indeed  this  has  so  universally  been 
done  that  the  Supreme  Court  of  Wisconsin 
In  the  case  of  Kasdall  v.  Rasdall,  9  Wis.  387, 
any :  "It  Is  impossible  to  reconcile  with  prin- 
ciple very  many  of  the  adjudications  upon 
the  statute  of  frauds.  Courts  seem  to  have 
been  so  Intent  upon  administering  justice  in 
the  particular  case  that  they  have  frequently 
lost  sight  of  its  provision,  and  their  action 
has  often  amounted  to  little  less  than  the  ex- 
ercise of  the  right  to  repeal,  or  suspend  its 
operation  whenever  they  deemed  that  the 
real  justice  of  the  case  required  it."  Hence 
the  hard  and  fast  rule  adopted  by  the  Kan- 
sas court  in  this  case  makes'  it  virtually  an 
exception  among  the  adjudications.  The 
courts  very  generally,  under  the  power  given 
them  by  virtue  of  the  force  of  the  provision, 
or  by  operation  of  law,  and  othn  similar 
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clauses,  exercise  the  atmost  liberality  in  ex- 
tending a  helping  hand  to  those,  who.  through 
fraud,  accident,  or  mistake,  or  even  misdi- 
rected confidence,  have  been  deprived  of  their 
real  estate  by  virtue  of  a  contract  not  reduced 
to  writing.  Indeed,  as  was  said  in  the  Wis- 
consin case,  "they  have  been  so  intent  upon 
administering  justice  in  the  particular  case" 
that  they  have  virtually  made  of  it  a  statute 
to  be  followed  only  when  it  would  not  bring 
about  the  result  of  defrauding  some  one,  and 
to  ignore  it  when  such  result  would  follow. 
"The  court  will  not  allow  the  statute  of  frauds 
to  be  used  as  an  instrument  of  fraud  if  It  can 
prevent  it."  Bork  v.  Martin,  132  N.  Y.  280,  30 
N.  B.  584,  28  Am.  St.  Rep.  ,570.  But  the  facts 
in  the  case  of  Gee  v.  Thrailklll  are  not  simi- 
lar to  the  facts  In  the  case  at  bar.  In  that 
case  the  deed  was  taken  by  the  grantee  under 
a  parol  agreement  to  sell  or  mortgage  and  to 
reconvey  any  overplus.  Grantee  refused  to 
do  either,  and  the  court  held  that  she  could 
not  be  compelled  to  do  so.  An  altogether 
different  condition  exists  in  the  case  at  bar. 
Here  the  defendant  took  the  deed  to  this 
property  for  the  purpose  of  selling  It  and  he 
did  sell  it  and  has  the  money,  and  this  suit 
is  brought  not  to  recover  any  interest  in  real 
property,  nor  to  compel  a  reconveyance,  but 
for  the  money  received  by  an  agent  from  its 
sale.  If  Logan  had  kept  the  property,  no  court 
could  compel  him  to  sell  it  Whether  he 
could  have  been  compelled  to  account  for  its 
value  or  not  is  not  in  this  case,  but  practically 
all  of  the  authorities  so  hold.  "Where  lands 
are  conveyed  to  defendant  on  his  parol  agree- 
ment to  pay  a  mortgage  thereon,  sell  the 
land  and  account  to  the  grantor  for  the  pro- 
ceeds, and,  after  getting  possession,  defend- 
ant refuses  to  perform  such  agreement,  plain- 
tiff may  recover  the  value  of  the  property, 
even  though  the  agreement  is  within  the  stat- 
ute of  frauds."  O'Grady  v.  O'Grady,  162 
Mass.  290,  38  N.  E.  106.  "If  one  convey  land 
to  another  under  an  oral  agreement  which 
the  other  refuses  to  perform  and  cannot  be 
compelled  to  perform  on  account  of  his  set- 
ting up  the  statute  of  fraud,  he  who  conveyed 
the  land  can  recover  its  value  from  the  gran- 
tee on  the  ground  that  the  consideration  for 
the  conveyance  has  failed  and  he  is  entitled 
to  be  reimbursed."  Presbury  Cromwell  v. 
Susan  Norton,  193  Mass.  291,  79  N.  E.  433. 
Also,  Peabody  v.  Fellows,  177  Mass.  290,  58 
N.  E.  1019. 

But  we  are  not  to  deal  with  the  situation 
suggested  by  either  proposition  above  men- 
tioned, but  a  situation  where  the  grantee,  un- 
der a  parol  contract  to  sell,  has  actually  ful- 
filled that  portion  of  the  contract  within  the 
statute  of  frauds,  and  nothing  remains  to  be 
enforced  by  a  court  but  that  part  of  the  con- 
tract that  never  was  in  the  statute  and 
against  which  it  does  not  operate.  Volume  29 
of  Am.  &  Eng.  Ency.  of  Law,  p.  832,  under 
the  title  of  "Verbal  Agreements,"  and  the  sub- 
title relating  to  lands,  holds:  "The  statute 
of  frauds  has  no  application  where  the  agree- 


ment has  been  completely  performed  as  to 
the  part  thereof  which  comes  within  the  pro- 
visions of  the  statute,  and  the  part  remain- 
ing to  be  performed  is  merely  to  payment  of 
money  or  the  performance  of  some  act  the 
promise  to  do  which  is  not  required  to  be 
put  In  writing."  The  authorities  seem  to 
support  this  statement  The  case  of  Hays 
V.  Reger,  102  Ind.  524,  1  N.  B.  386,  was  one 
which  Involved  a  parol  agreement  to  convey 
real  property.  The  trust  had  been  executed, 
and  the  court  said:  "The  trust  having  been 
executed,  we  need  not  determine  whether  it 
was  one  arising  by  application  of  law,  or 
whether  it  was  an  express  trust"  So  that 
in  the  case  at  bar,  the  trust  having  been 
executed,  it  is  of  no  consequence  whether 
the  agreement  between  the  plaintiff  and  de- 
fendant in  reference  to  the  land  was  a  parol 
agreement  or  whether  it  had  been  reduced 
to  writing. 

The  facts  in  a  New  York  case,  Bork  v. 
Martin,  132  N.  Y.  280,  30  N.  E.  584,  28  Am. 
St.  Rep.  570,  are  very  similar  to  those  in  this 
case.  Martin  took  the  naked  title  to  certain 
lots,  agreeing  at  the  time  to  convey  the  same 
upon  grantor's  request  to  such  purchasers 
as  could  be  procured,  and  pay  over  the  pur- 
chase money  received.  He  sold  the  lots  and 
refused  to  pay  the  money.  Just  as  did  Logan 
in  this  case.  When  he  was  sued,  as  was  Lo- 
gan, he  set  up  the  statute  of  frauds  and  of 
uses  and  trusts,  just  as  does  Logan,  and  the 
court,  in  passing  on  that  case,  said:  "As- 
suming that  the  land  was  conveyed  to  the 
defendant  upon  an  oral  trust  Invalid  under 
the  statutes  of  frauds  and  of  uses  and  trusts 
(2  Rev.  St  [1st  Ed.]  p.  134,  §  6;  1  Rev.  St 
[1st  Ed.]  p.  728,  I  51),  yet  it  was  lawful  for 
him  to  perform  it,  and  he  has  fully  perform- 
ed It  so  far  as  it  required  him  to  diai)ose  of 
the  land.  The  land  Is  all  sold,  and  he  has 
the  price  of  the  last  five  lots  In  his  pocket. 
The  language  of  the  cases  is  to  the  effect  that 
he  cannot,  in  good  conscience,  retain  it  and 
that  it  I>elong8  to  the  plaintiff.  Robbins  v. 
Robblns,  89  N.  Y.  258;  Dunn  v.  Hombeck, 
72  N.  Y.  80;  Foote  v.  Bryant  4T  N.  Y.  544. 
Though  the  statutes  might  have  justified  the 
defendant's  refusal  to  dispose  of  the  land 
as  he  had  orally  agreed,  yet  having  dlsixised 
of  it,  be  has  voluntarily  emerged  from  the 
field  of  their  protection,  and  exposed  himself 
to  the  law,  which  deals  with  him  as  a  trustee 
of  personal  property  realized  for  plaintiff's 
benefit,  by  virtue  of  an  agency  for  the  plain- 
tiff, which  he  has  so  far  performed,  pursuant 
to  the  plaintiff's  instructions  and  his  own 
agreement,  as  to  obtain  the  moneys  bis 
agency  was  constituted  to  produce.  Equity 
approves  his  performance,  so  far  as  he  has 
performed,  and,  as  the  statutes  referred  to 
no  longer  apply,  there  is  no  law  which  he  can 
invoke  to  shield  him  from  the  full  perform- 
ance of  his  duty.  The  court  will  not  allow 
the  statute  of  frauds  to  be  used  as  an  Instru- 
ment of  fraud  if  it  can  prevent  it  Cases 
supra;    Ryan  v.  Dox,  34  N.  Y.  307,  90  Am. 
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Dec.  696 ;  Levy  v.  Brush,  45  N.  T.  696 ;  Sle- 
mon  V.  Schurck,  29  N.  Y.  598." 

A  Michigan  case,  Lasley  t.  Delano  et  vx., 
139  Mich.  602,  102  N.  W.  1063,  Is  one  In  some 
respects  similar  to  the  case  at  har.  When 
the  grantor  in  that  case  attempted  to  compel 
the  party  taking  the  grant  to  account  for  the 
moneys  realized  from  the  sale  of  the  real 
property  based  on  a  verbal  agreement,  de- 
fendant, as  is  done  in  this  case,  set  up  the 
statute  of  frauds,  and  of  uses  and  trusts,  and 
the  court.  In  considering  same,  speaks  as  fol- 
lows: "Neither  the  statute  of  frauds,  nor 
that  of  uses  and  trusts,  applies  to  this  case. 
The  parol  contract  between  complainant  and 
Mr.  Delano  has  been  performed,  and  the 
parol  trust  imposed  upon  blm  folly  executed. 
No  contract  for  the  sale  of  lands  Is  Involved. 
The  relation  of  vendor  and  vendee  did  not 
exist  between  than.  Complainant  conceded 
his  right  to  sell  and  receive  the  money,  and 
that  he  did  sell  and  receive  the  money.  The 
relation,  then,  l>etween  them  was  not  other 
or  different  than  it  would  have  been  if  she 
had  sold  the  lands  herself  and  intrusted  the 
money  to  him,  to  be  disposed  of  as  directed 
and  agreed  by  her.  Petrle  v.  Torrent,  88 
Mich.  43,  49  N.  W.  1076;  Carr  v.  Leavitt, 
54  Mich.  540,  20  N.  W.  576;  Edinger  v. 
Helser,  62  Mich.  598,  29  N.  W.  367.  If,  how- 
ever, the  trust  rested  in  parol,  and  while  so 
resting  could  not  be  enforced  as  an  executory 
contract,  yet,  when  the  parol  agreement  has 
been  executed,  neither  party  can  Invoke  the 
statute.  The  courts  have  repeatedly  held 
that  a  party  may  perform  a  promise  which 
he  could  not  legally  be  compelled  to  perform, 
and  that,  when  so  performed,  it  is  binding 
upon  him  and  the  other  party  to  it  Moore 
V.  Cravrford,  130  U.  S.  122,  9  Sup.  Ct  447, 
32  L.  Ed.  878 ;  Desmond  v.  Myers,  113  Mich. 
437,  71  N.  W.  877 ;  Collar  v.  Collar,  86  Mich. 
507,  49  N.  W.  531,  13  L.  B.  A.  621;  Bork 
V.  Martin,  132  N.  Y.  282,  30  N.  E.  584,  28 
Am.  St  Eep.  570;  Gwaltney  v.  Wheeler,  26 
Ind.  415." 

In  a  Connecticut  case,  Collins  v.  TlUou, 
Adm'r,  26  Conn.  368,  68  Am.  Dec.  398,  Col- 
lins owning  some  property  near  Chicago,  111., 
made  a  warranty  deed  of  the  land  to  one 
John  TlUou  under  a  parol  agreement  that  he 
should  act  as  Collins'  general  agent  in  making 
a  sale  of  the  same.  The  deed  recited  the  con- 
sideration as  "a  valuable  sum  in  dollars,  and 
other  considerations  received,  to  our  full  sat- 
isfaction," although  there  was  no  actual  con- 
sideration. After  selling  the  land,  Tillou  re- 
fused to  make  any  accounting  to  Collins,  and 
subsequently  died,  and  this  was  a  suit  by 
Collins  against  his  estate  for  the  amount  of 
money  received  for  the  land.  The  statute 
of  frauds,  and  the  rule  that  parol  evidence 
was  inadmissible  to  vary  the  terms  of  a  valid 
written  instriunent,  were  both  invoked,  but 
tlie  court  held  that  there  was  no  force  in  ei- 
ther objection,  and  gave  judgment  to  Collins 
for  the  amount  received,  allowing  Tlllou's  es- 
tate compensation  for  the  services  rendered. 


just  as  was  done  by  the  referee  in  the  case 
at  bar. 

The  case  of  Collar  v.  Collar,  75  Mich.  414, 
42  N.  W.  847,  4  L.  R.  A.  401,  was  one  where- 
in Hamblin  D.  Collar,  under  a  parol  under- 
standing, received  title  to  certain  lands  for 
the  purpose  of  sale  and  accounting  to  the 
grantors.  He  sold  the  same,  and  this  action 
was  to  compel  him  to  pay  the  money  to  those 
to  whom  it  belonged,  the  suit  being  for  mon- 
ey had  and  received,  and  the  court,  under 
the  facts  stated,  directed  a  verdict  for  the 
defendant.  The  theory  presented  by  the  ap- 
pellant in  the  case  at  bar  was  urged  and 
the  Supreme  Court,  by  Long,  J.,  says:  "It 
was  not  an  Interest  In  the  land  which  plain- 
tiff was  seeking  to  recover,  but  his  propor- 
tionate share  of  the  fund  growing  out  of  the 
sale  of  the  land."  And  the  court  in  the  syl- 
labus holds:  "That  an  action  will  He  for 
money  had  and  received  by  a  grantee  on  the 
sale  of  land  conveyed  to  him  under  a  parol 
trust  to  make  such  sale  and  distribute  the 
proceeds  among  the  grantors." 

In  the  case  of  Edinger  v.  Helser,  62  Mich. 
598,  29  N.  W.  367,  a  tract  of  land  was  con- 
veyed to  Andreas  Helser  under  a  parol 
agreement  that  he  would  sell  the  same  and 
use  the  avails  as  an  Investment  for  his  sup- 
port, and  on  his  death  that  the  same  should 
go  to  the  grantors.  He  sold  his  land  for  |3,- 
700  to  one  Vincent  Qrelff,  and  refused  to 
make  any  accotrnt  to  the  grantors  of  the  pro- 
ceeds. The  grantors  were  his  children  by 
his  first  wife.  The  question  of  whether  or 
not  the  children  could  recover  the  money 
paid  by  Oreifl  to  their  father  for  this  land 
was  disposed  of  by  the  court  in  the  following 
words:  "It  is  the  same,  in  my  opinion,  as  if 
the  children  had  themselves  deeded  direct  to 
Grelff  and  received  the  money  Into  their  own 
hands,  and  then  afterwards  placed  it  In  the 
keeping  of  their  father  on  the  same  terms 
as  he  now  holds  it — to  use  the  interest,  but 
to  reserve  the  principal  for  them  at  his  death. 
There  is  no  question  bat  that  such  a  trust 
is  valid  and  enforceable.  See  Perry,  Tr.  art. 
86,  and  cases  cited;  Cbadwick  v.  Chadwick, 
59  Mich.  87,  26  N.  W.  288;  Leland  v.  Coll- 
ver,  34  Mich.  418;  Ellis  v.  Secor,  31  Mich. 
186,  18  Am.  Rep.  178." 

See,  also,  to  the  same  effect,  Bltely  v.  Bite- 
ly,  85  Mich.  227,  48  N.  W.  540;  Wiseman  v. 
Baylor,  69  Tex.  63,  6  S.  W.  743;  Desmond 
V.  Myers,  113  Mich.  437,  71  N.  W.  877; 
Whipple  V.  Parker,  29  Mich.  369;  Karr  v. 
Washburn,  56  Wis.  303,  14  N.  W.  189; 
Bourne  v.  Sherrlll,  143  N.  C.  381,  55  S.  E. 
799. 

It  will  thus  be  seen  from  the  law  as  de- 
clared in  the  foregoing  authorities  that, 
where  one  takes  title  to  real  property  under 
a  parol  agreement  to  hold  the  same  and  sell 
it  as  an  agent  for  the  grantor,  after  having 
sold  It  and  received  the  proceeds,  be  is  liable 
for  the  proceeds  thereof  to  the  grantor. 

The  other  objections  made  are  now  consid- 
ered.    It  was  contended  that  it  was  error 
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for  the  referee  to  overrule  the  objection  to 
the  Introduction  of  evidence  for  tlie  reason 
that  the  petition  did  not  state  a  cause  of  ac- 
tion. Appellant  calls  attention  to  tlie  au- 
thorities cited  in  support  of  bis  demurrer  to 
the  petition,  and,  as  we  bare  dealt  with 
them  and  held  that  the.  iietition  stated  a 
cause  of  action,  no  error  was  committed  by 
the  referee  in  bearing  the  evidence  there- 
under. 

The  point  Is  then  made  that  the  referee  er- 
red in  proceeding  to  take  an  accounting  be- 
tween the  parties,  and  allowing  plaintiff  to 
introduce  depositions  and  certified  copies  of 
deeds  before  any  testimony  was  introduced 
to  show  a  trust;  stating:  "No  testimony  could 
be  properly  received  by  the  referee  In  this 
case  imtli  the  trust  was  first  establlsbed  and 
the  fraud  of  Logan  proved  as  a  substantive 
fact."  As  the  referee  was  authorized  to  try 
the  case  as  a  court,  the  order  of  proof  was 
a  matter  clearly  within  his  right  to  control, 
and  the  objection  made  by  the  defendant  can- 
not be  sustained,  as  no  prejudice  was  shown 
by  this  procedure.  Whether  the  deeds  and 
depositions  were  introduced  prior  to  the  evi- 
dence given  by  the  plaintiff  and  defendant,  or 
subsequent  thereto,  was  practically  of  no 
consequence. 

The  next  point  made  is  to  the  refusal  of 
the  referee  to  allow  the  defendant  to  answer 
the  question,  "I  will  ask  you  if  you  were  not 
called  down  there  by  Mrs.  Brown  for  the  rea- 
son that  he  (meaning  Riley)  was  demanding 
payment?"  In  view  of  the  fact  that  this  is 
Immediately  followed  in  the  record  by  the 
statement  of  the  witness,  "She  wrote  for  me 
to  come  and  help  her,  »  •  ♦  she  wanted 
me  to  help  her  out,"  this  error.  If  error  it 
was,  was  not  prejudicial,  because,  If  the  ques- 
tion to  which  objection  was  sustained  were 
answered  in  the  affirmative,  it  would  not 
have  proved  more  than  the  afllrmatlve  evi- 
dence given  by  the  witness  on  the  same  point. 

It  Is  next  contended  that  the  referee  erred 
In  sustaining  objection  to  the  question  asked 
by  the  defendant,  "Did  she  at  that  time  call 
for  any  statement  or  account  of  these  lotsV" 
The  next  question  asked  by  counsel  was,  "You 
may  state  if  any  conversation  was  had,"  and 
the  answer  was,  "I  cannot  recall  any,"  so  that 
liere  again  the  evidence  asked  for  was  se- 
cured under  another  qupstltu,  and  no  error 
followed. 

It  Is  coiitende<l  that  the  referee  erred  in 
not  allowing  Logan  to  introduce  in  evidence 
the  $1,000  in  notes.  The  plaintiff  testified 
that  she  never  received  these  notes,  and  the 
referee  specifically  finds  "that  no  notes  were 
delivereil  to  the  plaintiff  at  the  time  of  the 
conveyance  and  assignment  of  judgment  re- 
ferred to.  and  that  tiie  notes  offered  in  evi- 
dence were  retained  by  the  agent  of  the  de- 
fendant, K.  C.  Brennon."  The  objection 
made  in  the  case  of  their  being  offered  in 
evidence  was  that  they  were  Incompetent  and 
immaterial,  and  the  referee's  ruling  was, 
"The  objection  is  sustained  for  the  present, 


excepted  to  by  defendant"  This  ruling  la 
followed  In  the  record  by  a  number  of  copied 
notes  with  the  statement  thereon,  "The  fol- 
lowing are  the  notes  offered  in  evidence." 
The  testimony  in  reference  to  the  notes  by 
witness  Brennon  and  the  incorporation  of 
them  In  the  record,  and  a  specific  finding  up- 
on them  by  the  referee,  convinces  us  that 
they  were  afterward  admitted  in  evidence 
and  considered  by  the  referee,  and  bence 
there  was  no  error  on  this  point  In  view  of 
the  fact,  however,  that  the  referee  finds  that 
no  notes  were  ever  delivered  to  Mrs.  Brown, 
we  question  whether  error  would  have  been 
committed  even  though  they  had  been  exclud- 
ed altogether. 

The  next  point  made  Is  tliat  the  referee 
erred  in  not  allowing  this  question  to  be  an- 
swered by  the  defendant:  "Did  you  have  any 
agreement  with  Mrs.  Brown  whereby  you 
were  to  return  this  property  to  her?"  Ob- 
jection was  urged  and  sustained.  The  most 
that  appellant  couid  expect  from  an  answer 
to  the  question  was  a  negative,  and  all  that 
a  negative  would  show  In  answer  to  that 
question  was  testified  to,  fully  and  complete- 
ly, by  defendant  when  he  stated  in  bis  ex- 
amination that  lie  never  had  any  of  her 
property  In  his  name,  and  that  he  did  not 
owe  Mrs.  Brown  anything  then  or  at  the 
time  of  the  filing  of  her  suit;  and,  further- 
more, there  is  no  allegation  in  the  petition 
nor  any  evidence  offered  that  defendant  ever 
agreed  that  he  was  to  return  the  property  to 
her.  The  question  was  not  within  the  Issues 
of  the  case,  and  there  was  no  error  In  not  al- 
lowing It  to  be  answered. 

The  point  Is  also  made  that  there  was  no 
formal  or  proper  refprenoo  made  in  the  case. 
Stipulation  was  filed  by  the  parties  as  fol- 
lows: "That  said  cause  shall  be  referred, 
and  that  the  referee  shall  make  findings  of 
fact  and  report  his  conclnslous  of  law,  and 
that  the  issue  may  bo  joined  after  such  ref- 
erence." On  this  stipulation  the  court  made 
the  following  order:  "It  appearing  to  the 
court  that  this  is  a  case  involving  an  account- 
ing and  same  should  be  referred,  and  both 
parties  consenting  thereto,  it  Is  ordered  that 
said  cause  be  and  hereby  is  referred  to  A.  H. 
Huston  on  law  and  facts  as  appeared  by  stip- 
ulation on  file."  Defendant  argued  that  this 
reference  was  prejudicial,  because,  under  the 
pleadings,  it  was  necessary  to  find  Logan 
guilty  of  a  fraud  before  he  could  be  compelled 
to  account  While  it  is  true  before  any  ac- 
counting could  l)e  had  It  was  necessary  to  find 
an  Indebtedness  wiilch  was  denied,  it  would 
not  have  been  necessary  to  find  fraud,  and 
even  though  it  were  tlie  entire  matter,  either 
of  fraud  or  indebtedness,  was  before  the  ref- 
eree, and  we  can  hardly  say,  in  the  absence 
of  any  evidence  whatever,  that  he  was  in- 
fiueuced  by  the  language  mentioned  to  find 
for  the  plaintiff  and  aguiust  the  defendant 

The  defendant  next  objects  to  the  consid- 
eration of  the  report  of  the  referee  on  the 
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ground  that  he  wu  not  sworn,  and  cites  In 
support  tbereof  ProTlnce  t.  Lovl,  4  Okl.  672, 
47  Pac.  476.  In  tbat  case  It  appears  that  an 
oatb  was  taken  by  tbe  referee,  and  It  was 
contended  tbat  It  was  not  in  ttie  form  pre- 
scribed by  tbe  statute.  In  tbe  present  case 
tbe  record  appears  to  I)e  silent  on  the  ques- 
tion of  whether  tbe  referee  was  sworn,  and 
It  is  our  Judgment  that  in  cases  of  this  cliar- 
acter  tbe  presumption  would  be  upon  such 
a  record  that  the  referee  took  the  oatb  as 
prescribed  by  law,  as  all  ofiBcers  are  presum- 
ed to  do  their  duty.  Tbe  failure  of  a  referee 
to  take  the  oatb  required  by  law  is  a  mere  Ir- 
regularity which  is  waived  by  the  parties 
proceeding  to  trial  without  objection  on  that 
ground.  Lamaster  ▼.  Scofield,  5  Neb.  148; 
Board  of  Supervisors  v.  Khlers,  45  Wis.  281; 
Newcomb  v.  Wood,  97  U.  S.  581,  24  L.  Ed. 
1085.  Tbe  referee  Huston  was  agreed  upon 
by  the  parties,  and  defendant  appeared  per- 
sonally before  htm  In  his  office  in  Logan 
county,  outside  the  Judicial  district  in  which 
tbe  case  was  pending,  and  submitted,  with- 
out objection,  his  evidence,  thereby  waiving 
any  irregularity  either  In  the  trial  of  tbe  case 
at  tbat  place  or  the  consideration  tbereof  by 
tbe  referee  at  such  place,  although  there  is 
nothing  in  tbe  record  to  show  that  the  same 
was  considered  and  the  conclusion  arrived 
at  outside  of  Kingfisher  county. 

It  Is  next  objected  that  motion  of  plaintiff 
to  affirm  tbe  report  of  the  referee  was  sus- 
tained by  the  court  without  reading  the  tes- 
timony In  said  cause,  and  this  action  of  the 
court  is  urged  as  error.  We  know  of  no  au- 
thority, and  none  is  cited  us  by  counsel,  hold- 
ing that  it  Is  error  for  a  court  to  sustain  tbe 
findings  of  a  referee  without  reading  the  tes- 
timony Introduced.  Furthermore,  the  Judg- 
ment rendered  by  the  court  herein  contains  a 
specific  statement,  "Thereupon  plalntitTs  mo- 
tion for  Judgment  upon  the  report  of  the  ref- 
eree coming  on,  and  all  parties  being  present, 
after  dne  consideration  tbereof,  the  court 
finds  tbat  the  acts  and  conduct  of  said  ref- 
eree in  tile  trial  of  said  cause  are  regular  and 
legal  In  all  respects."  And,  while  the  re- 
cital In  the  case-made  contains  the  statement 
that  the  court  sustained  the  report  of  the  ref- 
eree "without  reading  the  testimony  in  said 
cause,"  this  cannot  overcome  the  specific  find- 
ing of  the  court  in  the  Judgment  of  due  con- 
sideration. See  Day  v.  Territory,  2  Okl.  409, 
37  Pac  806;  Abel  v.  Blair,  3  OkL  399,  41  Pac. 
342.  In  the  case  last  cited,  the  court  says  In 
tbe  syllabus:  "The  records  of  the  court  in- 
corporated Into  a  case-made  cannot  be  con- 
tradicted by  other  statements  contained  in 
the  case-made." 

We  see  no  reason  to  depart  from  the  hold- 
ing of  this  court  in  tbe  case  In  re  Dossett,  2 
Okl.  309,  37  Pac.  1066,  hence  tbe  objection 
made  by  defendant  to  the  Jurisdiction  of  the 
trial  court  to  render  Judgment  herein  on  the 
18th  day  of  May,  1904,  the  same  being  at  an 
adjourned  day  of  the  March,  1904,  term  of 
the  district  court  of  Eingflsber  county,  and 
05P.-29 


this  notwithstanding  tbe  fact  tbat  between 
tbe  setting  of  the  said  March,  1904,  term  of 
said  court  and  the  reconvening  of  the  said 
court  in  May  of  tbe  same  year,  there  had 
been  held  by  the  Judge  of  said  district  one 
or  more  regular  terms  of  court  therein. 
Hence  there  was  no  merit  In  the  objection 
urged. 

The  issues  herein  have  been  submitted  to 
a  referee,  who  heard  the  evidence  and  made 
bis  findings  thereon.  Tbe  district  court  to 
which  he  made  report  confirmed  and  approv- 
ed such  finding,  and,  there  appearing  no  er- 
ror raised  by  the  appellant  in  this  court,  the 
Judgment  is  accordingly  affirmed. 

TURNER  and  HAYES,  JJ.,  concur.  WIL- 
LIAMS, 0.  X,  and  KANE,  J.,  dissent 


(21  Okl.  13) 
SHAWNEE  LIGHT  &  POWER  CO.  T. 
8EAB8. 
(Supreme  Conrt  of  Oklahoma.    April  17,  190S.) 

1.  TbIAI.  —  DiSVTTBBEB  TO  ETIDKROK  —  OFDA- 

TIOK  AND  Effect. 

A  demurrer  to  the  evidence  admits  all  the 
facts  which  the  evidence  in  the  slightest  degree 
tends  to  prove,  and  all  the  inferences  or  concln- 
sions  which  may  be  reasonably  and  logically 
drawn  from  tbe  evidence.  On  a  demurrer  to  the 
evidence,  the  court  cannot  weigh  conflicting  ev- 
idence, but  will  treat  the  evidence  as  withdrawn 
which  is  most  favorable  to  tbe  demurrant. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  46,  Trial,  H  354-356.] 

2.  Pleadino— Issues,  Psoor,  ard  Yabianck 
— Failubb  of  Proof. 

A  party  will  not  be  driven  out  of  court  slm- 

gly  because  his  petition  alleges  more  than  has 
een  proven,  when  the  unproven  allegations  are 
not  necessary  to  authorize  a  recovery.  Nor 
will  his  action  be  denied  merely  because  the  tes- 
timony offered  does  not  support  certain  aver- 
ments contained  in  the  petition,  when  it  does 
support  others  which  are  sufficient  to  authorize 
a  recovery.  Nor  is  this  holding  in  disregard  of 
the  rule  of  pleading  and  practice  which  prohibits 
a  variance  between  the  allegations  made  and 
proof  shown. 

3.  Tbial  —  Dbmubbbb  to  Evidence  —  Ofkba- 

TION  AND   EFFECr. 

Where,  in  a  case  brought  for  damages  for 
injuries  incurred  by  coming  in  contact  with  de- 
fendant's appliances,  part  of  the  system  in  use 
by  an  electric  light  company,  and   there  Is  a 

Seneral  denial  to  plaintia's  petition,  and  on  a 
emurrer  to  plaintiff's  evidence  it  is  insisted 
that  there  is  no  evidence  supporting  the  allega- 
tion that  defendant  was  responsible  for  the  con- 
dition of  the  appliance  causing  the  injury.  It  is 
competent  in  determining  this  question  to  con- 
sider the  entire  conduct  of  the  trial  on  the  part 
of  such  defendnnt,  its  pleading,  cross-examina- 
tion of  the  witnesses,  and  admissions,  and  if 
these,  coupled  with  the  deductions  which  ma;  be 
inferred  and  logically  drawn  from  the  evidence 
introduced,  show  to  the  satisfaction  of  the  jury 
that  it  does  not  controvert  a  particular  fact 
strictly  within  the  issues,  and  establish  the  re- 
sponsibility, it  is  sufficient 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  40,  Trial,  {{  354-356.] 

4.  Electbicitt— Cake  Requibxd. 

An  electric  light  company  using  the  public 
streets  of  a  municipality  for  its  poles,  wires, 
and  appliances,  in  conducting  its  business,  is 
required  to  exercise  the  highest  degree  of  care, 
and  to  maintain  in  the  best  possible  condition 
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the  best  appliances  known  to  the  science,  to  ren- 
der its  business  safe,  and  to  use  that  degree  of 
care,  caution,  and  circumspection  in  keeping 
with  tiie  dangerous  character  of  its  business ; 
but  it  is  not  an  insurer  against  unforeseen  and 
unavoidable  accidents. 

TEd.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  18,  Electricity,  {  7.] 

5.  Saue  —  Pbescvptions    and    Bubden   of 
Pboof. 

In  consideration  of  the  dangerous  character 
of  the  element  used  in  the  business  of  an  electric 
light  company,  and  the  high  degree  of  care  re- 
quired of  it  to  protect  the  public  from  injury 
by  coming  in  contact  with  its  appliances,  when 
it  is  shown,  in  a  case  against  it  by  the  evidence, 
that  one  on  the  public  streets  in  a  proper  place 
is  injured  without  fault  on  his  part  by  improp- 
er insulation  or  derangement  of  its  appliances,  a 
presumption  of  negligence  arises  which  casts  the 
burden  on  the  defendant  of  showing  that  it  exer- 
cised due  care. 

SEld.  Note. — For  cases  in  point,  see  Cent.  Dig. 
.  18,  Electricity,  {  11.] 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Pottawatomie 
County;   B.  P.  Burwell,  Judge. 

Action  by  May  Sears,  by  her  next  friend, 
F.  M.  Sears,  against  the  Shawnee  Light  & 
Power  Company.  Judgment  for  plaintiff,  and 
defendant   brings   error.     Affirmed. 

Tbis  was  an  action  brought  In  the  dis- 
trict court  of  Pottawatomie  county  by  May 
Sears,  by  her  next  friend,  F.  M.  Sears,  against 
the  Shawnee  Llgbt  &  Power  Company,  to  re- 
cover damages  for  injuries  received  by  her 
in  coming  In  contact  with  a  guy  wire  and  iron 
rod  attachment,  which  were  heavily  charged 
with  electricity,  and  which  sustained  a  pole 
planted  on  one  of  the  public  streets  of  Shaw- 
nee and  used  by  defendant  In  operating  Its 
plant  The  case  was  tried  to  a  jury,  and 
on  the  plaintur  introducing  her  evidence  the 
defendant  demurred  thereto,  which  demurrer 
was  by  the  court  overruled.  The  court  then 
Instructed  the  jury,  which  returned  a  verdict 
in  favor  of  plaintiff  for  ?G,680.  The  defend- 
ant filed  its  motion  for  new  trial,  which  was 
by  the  court  overruled,  and  the  case  is  be- 
fore us  on  proceedings  In  error. 

B.  B.  Blakeney  and  J.  H.  Maxey,  Jr.,  for 
plaintiff  in  error.  Woods  &  Blggers,  for 
defendant  in  error. 

DUNN,  J.  (after  stating  the  facts  as  above). 
Six  assignments  of  error  are  discussed  in  the 
brief  of  plaintiff  In  error.  The  first  is:  "The 
court  erred  in  overruling  the  demurrer  of 
plaintiff  in  error  to  the  evidence  offered  by 
defendant  in  error."  And  in  this  connection 
Insists  there  was  a  variance  between  the  al- 
legations and  the  proof.  The  balance  of  the 
assignments  relate  to  the  alleged  errors  In  the 
instructions  given  by  the  court  to  the  Jury. 

The  petition  of  plaintiff  in  this  case  de- 
scribes with  much  minuteness  and  detail  the 
location  and  situation  of  the  pole,  guy  wire, 
and  Iron  rod  attachment,  and  the  connection 
thereof  with  the  defendant  company  in  Its 
operation  of  its  plant,  and  avers  with  par- 
ticularity and  mlnuteuese  the  alleged  negli- 


gence and  carelessness  of  the  defendant  com- 
pany in  Its  failure  to  provide  and  maintain 
proper  means  to  keep  the  electricity,  which 
It  was  using  in  Its  main  wires  which  were 
attached  to  the  pole  above  mentioned  out  of 
the  said  guy  wire,  and  Iron  rod  attachment, 
which  supported  the  same,  and  charges  that 
by  virtue  of  this  negligence  and  carelessness 
the  guy  wire  and  Iron  rod  attachment  became 
heavily  charged  with  a  deadly  and  danger- 
ous current  of  electricity  from  the  wires  of 
the  defendant  company,  and  that,  by  virtue 
of  this  negligence,  plaintiff  was  injured  when 
she  came  in  contact  with  It  on  the  1st  day 
of  May,  1004.  The  proof  In  the  case  show- 
ed substantially  the  following  facts:  That 
at  the  time  of  the  injury.  May  Sears  was  a 
child  of  about  11  years  of  age,  and  on  the 
morning  of  her  injury  left  her  father's  bouse 
between  6  and  7  o'clock  on  an  errand.  That 
on  her  route  was  the  pole  with  the  guy  wire 
and  iron  rod  attachment  situated  near  a  foot- 
path at  the  edge  of  the  place  in  the  street 
where  the  sidewalk  Is  usually  placed.  That  on 
this  morning,  it  having  rained  the  night  pre- 
vious, the  ground  was  muddy,  and,  as  she 
approached  the  guy  wire  and  iron  rod  at- 
tachment, her  foot  slipped  on  the  soft  ground, 
bringing  her  in  ctmtact  with  them.  That  she 
immediately  fell  insensible  to  the  ground,  and 
on  being  rescued  it  was  found  that  she  had 
sustained  permanent  and  lasting  Injuries; 
the  flesh  and  bone  of  one  of  her  limbs  being 
literally  burned  away,  leaving  her  a  helpless 
cripple.  The  evidence  further  disclosed  that 
the  wire  and  rod  were  charged  with  electric- 
ity, as  It  sputtered  from  there,  and  that  a 
telephone  wire  which  ran  from  this  pole  to 
the  house  of  one  of  the  nelgblx>rs  was  cut  by 
him  during  the  previous  night,  owing  to 
the  fact  that  his  telephone  kept  constantly 
ringing,  and  that  it  ceased  after  the  wire 
was  cut  The  answer  of  defendant  in  the 
case  Is  a  general  denial  and  an  allegation 
that:  "If  the  plaintiff  received  any  Injury, 
It  was  because  of  her  own  carelessness  and 
contributory  negligence,  or  the  carelessness 
and  contributory  negligence  of  her  parents 
in  permitting  her  to  be  In  a  place  of  danger, 
and  In  handling  and  playing  with  the  wires 
of  the  plaintiff  (defendant)." 

On  the  introduction  of  the  evidence  be- 
fore the  Jury,  and  just  prior  to  the  time 
when  plaintiff  rested,  the  defendant  entered 
of  record  an  admission  "that  the  pole  and 
the  guy  wire  was  a  part  of  the  system  In  use 
In  Shawnee  by  the  defendant,  and  that  the 
pole  testified  to  by  the  witnesses  was  used 
by  the  telephone  company  also,  and  that  it 
had  been  erected  by  the  light  and  power  com- 
pany." Defendant  Insists  that,  by  reason  of 
the  failure  of  plaintiff  to  establish  the  de- 
tails charged  in  her  petition,  there  was  a 
variance  between  the  plea  and  the  proof.  In- 
sisting that,  "if  the  plaintiff  describes  with 
needless  particularity  nnd  minuteness  a  tort 
and  the  means  by  which  it  was  effected,  he 
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trill  be  reqntred  to  prove  tbe  same  with  more 
particularity  than  he  would  If  be  bad  plead- 
ed his  cause  of  action  In  more  general  terms." 
While  It  Is  conceded  that  this  is  the  general 
rule  of  pleading,  it  Is  not  without  Its  ex- 
ceptions, and  in  cases  of  this  character,  where 
the  evidence  introduced  Is  not  dltFerent  than 
that  charged  and  shown,  a  right  in  plaintiff 
to  recover  for  tbe  very  Injury  and  wrong 
complained  of,  and  defendant  is  not  confront- 
ed by  a  different  case  before  the  Jury  than 
faced  him  In  the  pleading,  the  variance,  if 
any  there  be.  Is  harmless.  WUson'a  Rev.  & 
Ann.  St  Okl.  1903,  par.  4337. 

On  this  point  the  Supreme  Court  of  Mis- 
souri, In  the  case  of  Gannon  v.  Laclede  Gas- 
light Company,  145  Mo.  502,  46  S.  W.  968,  47 
S.  W.  907,  43  L.  R.  A.  505,  spoke  as  follows: 
"A  party  will  not  be  driven  out  of  court 
simply  because  bis  petition  alleges  more  than 
has  been  proven,  when  tbe  nnproven  allega- 
tions are  not  necessary  to  authorize  a  recov- 
ery; nor  will  his  actions  be  denied  merely 
because  the  testimony  offered  does  not  sup- 
port certain  averments  contained  In  his  peti- 
tion, when  It  does  support  others  which  are 
sufficient  to  authorize  a  recovery.  Nor  Is  this 
holding  In  disregard  of  the  rule  of  pleading 
and  practice  that  prohibits  a  variance  be- 
tween the  allegations  made  and  proof  shown." 

On  this  same  point  the  Supreme  Court  of 
Oregon,  In  the  case  of  Boyd  v.  Portland  Elec- 
tric Co.,  40  Or.  126,  66  Pac.  576,  57  L.  R.  A. 
619,  said:  "Where  plaintiff  has  made  a  pri- 
ma fade  case  of  negligence  by  showing  that 
an  action  happened  resulting  In  bis  Injury, 
he  is  not  obliged  to  prove  any  speciflc  negli- 
gence, though  It  may  have  been  alleged,  since 
tbe  presumption  Is  that  the  accident  would 
not  have  happened  had  proper  care  been  tak- 
en." In  tbe  discussion  of  this  case,  Chief  Jus- 
tice Bean,  who  delivered  tbe  opinion  of  the 
court,  says:  "The  defendant  contends,  how- 
ever, that  as  the  complaint  in  band  avers 
that  the  wire  which  caused  the  injury  was 
weak  and  defective,  and  Insufficiently  stretch- 
ed and  fastened,  the  plaintiff  was  obliged  to 
point  out  by  bis  testimony  some  defects  in 
the  particulars  alleged.  But  we  are  unable 
to  concur  In  this  view.  The  doctrine  of  'res 
ipsa  loquitur*  alluded  to  is  a  mere  rule  of 
evidence.  2  Thompson,  Neg.  1227  et  seq.  It 
proceeds  on  tbe  theory,  as  the  term  implies, 
that  the  happening  of  an  accident  under  cer- 
tain circumstances  Is  of  itself  prima  facie 
evidence  of  negligence,  and,  when  It  Is  evi- 
dence of  the  particular  negligence  charged 
In  the  complaint,  the  plaintiff  Is  entitled  to 
invoke  the  mle.  Thus,  In  Trenton  Pass.  Ry. 
Co.  V.  Cooper,  60  N.  J.  Law,  219,  87  Atl.  730, 
S8  L.  R.  A.  637,  64  Am.  St.  Rep.  592,  with 
note,  the  negligence  averred  was  the  bisuf- 
ficlent  bending  or  fastening  of  the  rails  of  a 
street  railway,  and  It  was  insisted  that  the 
plaintiffs  were  obliged  to  point  out  and  estab- 
llsb  some  particular  defect  or  insufficiency 
as  alleged.  The  court  held,  however,  that 
tb«  escaping  of  electricity  from  the  rails  was 


presumptive  proof  of  the  negligence  alleged, 
thus  bringing  the  case  within  the  doctrine  ot 
res  Ipsa  loquitur.  In  Snyder  v.  Wheeling 
Elec.  Co.,  43  W.  Va.  661,  28  S.  B.  733,  39  L. 
R.  A.  499,  64  Am.  St.  Rep.  922,  with  note, 
the  negligence  charged  was  Insufficient  fast- 
ening, and,  although  the  court  held  that  no 
evidence  of  other  acts  of  negligence  was  com- 
petent, it  ruled  that  the  mere  fact  that  the 
wire  fell  created  a  prima  fade  presumption 
of  negligence,  sufficient  to  support  tbe  action 
unless  rebutted  by  something  appearing  in 
the  case." 

On  both  propositions,  tbe  question  of  vari- 
ance and  failure  of  proof,  a  case  from  the 
Supreme  Court  of  Alabama  (McKay  &  Roche 
V.  Southern  Bell  Telephone  Co.,  Ill  Ala.  337, 
19  South.  695,  31  L.  R.  A.  589,  56  Am.  St 
Rep.  59)  Is  particularly  applicable  to  the  case 
at  bar.  The  court  says  In  the  syllabus :  "The 
plea  of  the  general  Issue  puts  in  issue  all  the 
material  allegations  of  tbe  complaint,  and 
Imposes  upon  the  plaintiff  the  necessity  of 
proving  them;  but  the  defendant  may,  by  his 
course  of  conduct  on  tbe  trial,  show  to  the 
satisfaction  of  the  Jury  that  he  does  not  real- 
ly controvert  a  particular  fact  strictly  with- 
in the  issue,  but  waives  formal  proof  there- 
of, and  In  such  a  case  It  should  be  left  to  the 
Jury  to  say  whether  it  is  waived  or  not" 
Mr.  Justice  Head,  in  his  discussion  of  the 
point  raised  bn  that  case  which  was  similar 
to  the  one  at  bar,  said:  "There  does  not  ap- 
pear to  have  been  any  real  question  upon  the 
trial  as  to  the  operation  of  tbe  railway  and 
telephone  lines  by  the  defendants,  respective- 
ly, and  tbe  plaintiffs  omitted  to  make  direct 
proof  thereof,  at  least  as  to  tbe  telephone 
company.  •  •  •  The  conduct  of  the  trial 
by  these  defendants  from  beginning  to  end, 
tbe  character  and  manner  of  the  development 
and  production  of  the  testimony,  the  cross- 
examination  of  tbe  plaintiffs'  witnesses,  the 
absence  of  a  suggestion,  express  or  implied, 
in  tbe  conduct  of  tbe  trial  on  the  facts,  that 
any  other  than  tbe  defendants  maintained 
and  operated  the  wires,  respectively,  all 
tended  to  show  an  implied  admission  that 
they  were  the  parties,  and  authorized  the 
Jury  so  to  Infer.  It  Is  certainly  true  that 
the  plea  of  the  general  Issue  pats  in  issue 
all  the  material  allegations  of  the  complaint, 
and  imposes  upon  the  plaintiff  the  necessity 
of  proving  them ;  but  the  rule  is  a  reason- 
able one.  No  set  form  of  proof  Is  prescribed. 
The  defendant  may,  by  his  course  of  conduct 
on  the  trial,  show  to  the  satisfaction  of  the 
Jnry  that  he  does  not  really  controvert  a 
particular  fact  strictly  within  the  issue,  but 
waives  formal  proof  thereof,  and,  in  such  a 
case.  It  should  be  left  to  the  Jury  to  say 
whether  It  Is  waived  or  not" 

And  so  in  tbe  case  at  bar  It  may  be  said 
that,  while  it  is  true  there  is  lacking  In  the 
record  speciflc  proof  of  many  of  the  formal 
allegations  in  the  petition  put  In  issue  by  gen- 
eral denial,  when  the  answer  of  defendant  Is 
considered   is  conjunction  with   tbe  course 
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and  conduct  of  the  trial,  taken  In  connection 
with  the  admlsslou  on  the  part  of  the  coun- 
sel for  defendant,  and  giving  all  of  these 
matters  the  probative  foree  that  were  given 
them  by  the  trial  court  and  by  the  Jury,  we 
are  unable  to  say  that  there  was  lacking  evi- 
dence to  sustain  the  verdict.  The  rule  of  this 
court  on  demurrers  to  evidence  has  been  laid 
down  In  a  number  of  cases,  and  is  as  fol- 
lows: "A  demurrer  to  the  evidence  admits 
all  the  facts  which  the  evidence  in  the  slight- 
est degree  tends  to  prove,  and  all  the  Infer- 
ences or  conclusions  which  may  be  reason- 
ably and  logically  drawn  from  the  evidence. 
On  a  demurrer  to  the  evidence,  the  court 
cannot  weigh  conflicting  evidence,  but  will 
treat  the  evidence  as  withdrawn  which  Is 
most  favorable  to  the  demurrant" 

The  other  questions  urged  and  argued  by 
defendant  relate  to  the  instructions  given  by 
the  court  In  reference  to  the  duty  which  de- 
fendant owed  to  the  plaintiff  and  the  public, 
and,  as  they  all  relate  generally  to  this  sub- 
ject, we  will  discuss  them  together.  Defend- 
ant takes  exception  to  the  giving  by  the  court 
of  instruction  No.  3,  which  is  as  follows: 
"The  Jury  are  further  Instructed  that  It  was 
the  duty  of  the  defendant  to  see  that  its 
electric  light  lines  and  appliances  were  in  a 
safe  condition  for  those  who  might  be 
brought  In  close  proximity  to  them  in  trav- 
eling along  the  public  streets,  and  if  you  find 
from  the  evidence  that  the  plaintiff,  while 
traveling  along  the  street,  and  without  fault 
on  her  part,  came  In  contact  with  one  of  the 
guy  wires  of  the  defendant,  and  that  the 
same  was  charged  with  a  current  of  electrici- 
ty, from  which  the  plaintiff  sustained  the  in- 
juries complained  of,  then  the  plaintiff  Is  en- 
titled to  recover  damages,  in  this  action,  for 
the  Injuries  thus  sustained  as  explained  In 
these  instructions,  and  no  presumption  will 
be  Indulged  in  that  the  plaintiff  was  guilty 
of  contributory  negligence,  if  there  was  noth- 
ing in  the  appearance  of  the  wire  or  sur- 
roundings to  Indicate  to  the  plaintiff  its  dan- 
gerous condition."  And  No.  4,  which  Is  as 
follows:  "You  are  further  instructed  that  If 
you  find  from  the  evidence  that  the  guy  wire 
of  the  defendant,  with  which  the  plaintiff 
came  in  contact  (If  you  find  from  the  evidence 
that  she  came  in  contact  with  It),  was  car- 
rying a  current  of  electricity,  which  caused 
the  injuries  complained  of  to  the  plaintiff, 
this  fact  raises  the  presumption  that  the  de- 
fendant had  failed  in  its  duty  to  the  plain- 
tiff." Also,  No.  9,  which  is  as  follows :  "You 
are  instructed,  to  entitle  the  plaintiff  to  re- 
cover, the  burden  Is  upon  her  to  prove  by  a 
fair  prei)onderance  of  the  evidence,  not  only 
that  she  was  injured,  but  also  that  the  de- 
fendant had  charged  the  wire  with  which  the 
plaintiff  came  in  contact  with  a  current  of 
electricity;  and  In  this  connection  you  are  In- 
structed that,  if  you  find  from  the  evidence 
that  the  wire  with  which  the  plaintiff  came 
in  contact  was  the  proiierty  of  the  defendant, 
and  then  being  used  us  a  liurt  of  its  electric 


light  system,  and  that  the  same  was  then 
charged  with  a  deadly  current  of  electricity, 
the  presumption  would  be  that  the  same  was 
charged  by  the  defendant"  And  that  the 
court  erred  in  refusing  to  give  the  following 
Instructions  which  were  offered  by  It:  "No. 
1.  You  are  Instructed  that  the  defendant  Is 
not  an  insurer  and  is  not  required  to  keep  its 
property  in  such  shape  that  in  no  event  can 
parties  using  the  public  streets  be  injured; 
but  It  Is  only  required  to  exercise  the  highest 
degree  of  care  known  to  man  and  to  the 
sclcnc-e.  In  order  to  prevent  such  injury,  and, 
when  such  care  Is  exercLsed,  It  will  not  be 
liable  for  unavoidable  accidents  or  injuries. 
No.  2.  You  are  further  Instructed  that  if, 
from  the  evidence,  you  find  that  the  current 
which  charged  the  guy  wire  referred  to  In 
the  evidence  came  from  or  was  communicat- 
ed by  the  telephone  wires  upon  the  pole  re- 
ferred to  in  the  evidence,  and  that  the  same 
was  not  charged  by  the  defendant  then,  and 
in  that  event,  the  defendant  would  not  be  li- 
able for  the  Injury  which  the  plaintiff  receiv- 
ed, unless  you  further  find  that  the  defend- 
ant assumed  the  same  obligation  to  protect 
such  wires  from  the  negligence,  if  you  find 
such  to  have  been  the  case,  of  the  telephone 
company.  No.  3.  Yoxi  are  further  Instructed 
that  If  you  should  find  that  the  defendant  did 
not  charge  the  wire  upon  which  the  plaintiff 
was  injured,  but  that  the  same  was  charged 
by  an  electrical  storm,  or  otherwise  than  by 
the  act  of  the  defendant,  then  and  In  that 
event  the  defendant  would  not  be  liable." 

The  defendant  contends  that  Instruction 
No.  3  given  by  the  court  places  too  high  a 
burden  upon  it,  virtually  making  it  an  in- 
surer against  all  accidents,  and  that  for  thla 
It  was  erroneous,  and  that  in  lieu  thereof  the 
court  should  have  given  instruction  No.  1, 
offered  by  it  We  have  carefully  considered 
the  effect  of  instruction  No.  3.  and  while  we 
are  not  fully  satisfied  of  its  correctness,  if 
given  on  a  full  trial,  we  believe,  when  it  la 
weighed  in  the  light  of  this  record,  that  it 
was  not  error.  In  order  to  intelligently  dis- 
cuss it  and  to  consider  its  effect,  it  is  neces- 
sary for  us  to  look  not  only  to  the  law  gov- 
erning the  duties  of  defendant  to  plaintiff 
and  the  public  generally,  but  also  to  consider 
the  condition  of  the  trial  at  the  time  thla 
Instruction  was  given.  The  court  states  in 
its  opening  statement  to  the  Jury  that,  "for 
a  detailed  statement  of  the  issue,  you  will 
be  permitted  by  agreement  of  counsel  to  take 
to  your  Jury  room  the  petition  of  the  plain- 
tiff, and  the  answer  of  the  defendant,"  and 
instruction  No.  1  states  that,  "under  the  is- 
sues as  Joined  by  the  pleadings  in  this  case, 
the  burden  Is  upon  the  plaintiff  to  prove  her 
cause  of  action  as  alleged  lu  her  petition  by 
a  fair  preponderance  of  all  the  evidence,  and, 
unless  she  has  so  proven,  it  will  be  your  duty 
to  find  for  the  defendant"  This  Instruction 
is  virtually  a  limitation  upon  all  further  in- 
structions given  by  the  court.  In  addition  to 
this,  at  the  time  Instruction  No.  3  was  given, 
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the  plaintiff  had  offered  her  evidence  and  had 
rested;  the  defendant  had  offered  no  testi- 
mony, but  had  rested  upon  the  evidence  of 
the  plaintiff.  She  bad  shown  beyond  dis- 
pute the  injuries  received,  and  how  they  had 
been  caused  by  coming  in  contact  with  the 
guy  wire  and  iron  rod  attachment  of  the  de- 
fendant, and  instruction  No.  3,  under  the  lim- 
itations mentioned,  said  to  the  Jury  that  it 
was  the  duty  of  defendant  to  lieep  its  appli- 
ances in  a  safe  condition  for  those  who  might 
be  brought  iu  close  proximity  with  them  in 
traveling  along  the  public  streets,  and  if 
plaintiff,  without  fault  on  her  part,  was  in- 
jured as  complained  of,  then  she  was  entitled 
to  recover  damages  in  the  action. 

That  defendant  is  not  an  insurer,  and  that 
instruction  No.  1  offered  by  It  correctly  states 
the  law,  is  the  holding  of  practically  all  the 
authorities  upon  this  point.  20  Cyc.  p.  471 ; 
New  Omaha  Light  Co.  v.  Anderson,  73  Neb. 
84,  102  N.  W.  89;  Knowltou  v.  Des  Moines 
Edison  Light  Co.,  117  Iowa,  451,  90  N.  W. 
818;  Norfolk  Ry.  &  Light  Co.  v.  Spratley, 
103  Va.  379,  49  S.  E.  502;  Citizens'  Ry.  Co. 
v.  Gifford,  19  Tex.  Civ.  App.  C31,  47  S.  W. 
1041 ;  City  of  Denver  v.  Sherret,  88  Fed.  22«. 
31  C.  C.  A.  499.  While  the  defendant  Is  not 
an  insurer,  still  it  Is  held  to  the  highest  de- 
gree of  care  in  keeping  Its  appliances  "safe," 
and  we  believe  the  correct  rule  to  be  as  is 
said  by  Justice  Cook,  speaking  for  the  court 
of  North  Carolina  in  the  case  of  Mitchell  v. 
Raleigh  Electric  Co.,  120  N.  C.  ICO.  39  S. 
E.  801,  55  L.  R.  A.  398,  85  Am.  St.  Rep.  735: 
"The  defendant  company  was  engaged  iu  the 
business  of  manufacturing,  producing,  leas- 
ing, and  selling  light  made  from  the  use  of 
electricity,  which  Is  the  most  deadly  and  dan- 
gerous power  recognized  as  a  necessary  agen- 
cy in  developing  our  civilization  and  pro- 
moting our  comfort  and  business  affairs.  It 
differs  from  all  other  dangeroiis  utilities.  Its 
association  Is  with  the  most  inoffensive  and 
harmless  piece  of  mechanism.  If  wire  can  be 
classified  as  such,  la  common  use.  In  ad- 
hering to  the  wire  It  gives  no  warning  or 
knowledge  of  Its  deadly  presence ;  vision  can- 
not detect  it;  It  Is  without  color,  motion,  or 
body;  latently  and  without  sound  it  exists, 
and,  being  odorless,  the  only  means  of  Its  dis- 
covery He  Iu  the  senses  of  feeliug,  communi- 
cated through  the  touch,  which,  as  soon  as 
done,  becomes  its  victim.  In  behalf  of  hu- 
man life  and  the  safety  of  mankind  gener- 
ally, it  behooves  tliose  who  would  profit  by 
the  use  of  this  subtle  aud  violent  element  of 
nature  to  exercise  the  greatest  degree  of  care 
and  constant  vigilance  In  lnspe<'tlng  and 
maintaining  the  wires  in  perfect  condition." 
The  rule  is  well  laid  down  in  the  case  of 
GIraudi  v.  Electric  Imp.  Co.,  107  Cal.  120,  40 
Pac.  108,  28  L.  R.  A.  590,  48  Am.  St.  Rep. 
114,  as  follows:  "An  electric  company,  in 
using  the  dangerous  force  of  electricity  not 
generally  used,  is  required  to  use  very  great 
care  to  prevent  injury  to  person  or  property, 
aud  it  is  sufficient  proof  of  negligence  for  it 


not  to  raise  Its  wires  so  high  above  a  roof  on 
which  they  are  placed  that  those  having  oc- 
casion to  go  there  will  not  come  in  contact 
with  them."  Speaking  on  this  point,  the  Su- 
preme Court  of  Colorado,  In  the  case  of  Den- 
ver Electric  Co.  v.  Simpson,  21  Colo.  371,  41 
Pac.  499,  31  L.  R.  A.  560,  says:  "A  person 
carrying  on  a  business  perilous  to  the  public 
Is  bound  to  exercise  that  reasonable  care 
and  caution  which  would  be  exercised  by  rea- 
sonably prudent  and  cautious  persons  under 
the  same  or  similar  circumstances.  The  care 
should  Increase  as  the  danger  does,  and,  when 
the  business  is  attended  with  great  peril  to 
the  public,  the  care  to  be  exercised  Is  com- 
mensurate with  the  Increased  danger."  The 
Supreme  Court  of  Kentucky  goes  even  further 
than  either  of  these  iu  the  case  of  McLaugh- 
lin V.  Louisville  Electric  Light  Co.,  100  Ky. 
173,  37  S.  W.  851,  34  L.  R.  A.  812,  and  says: 
"At  places  where  people  have  the  right  to 
go  for  work,  business,  or  pleasure,  electric 
light  companies  are  required  to  afford  them 
perfect  protection  from  its  wires,  by  having 
them  perfectly  Insulated." 

While  we  do  not  agree  in  its  entirety  with 
the  Kentucky  case,  we  do  hold  an  electric 
light  company,  using  the  public  streets  of  a 
municipality  for  Its  poles,  wires,  and  appli- 
ances in  couductlng  Its  business.  Is  required 
to  exercise  the  highest  degree  of  care,  and  to 
maintain  In  the  best  possible  condition  the 
best  appliances  known  to  the  science,  to  ren- 
der its  business  safe,  and  to  use  that  degree 
of  care,  caution,  and  circumspection  iu  keep- 
lug  with  the  dangerous  character  of  Its  busi- 
ness ;  but  It  is  not  an  insurer  agalust  un- 
foreseen and  unavoidable  accidents.  At  the 
time  instruction  No.  3  was  given  by  the  court, 
plaintiff's  evidence  liad  shown  that  without 
fault  on  her  part,  proceeding  on  the  public 
highway  In  a  place  where  she  had  a  right  to 
be,  she  came  Iu  contact  with  the  appliances 
of  the  defendant  company  at  the  edge  of  the 
foot  walk ;  that  the  appliance  was  one  in  a 
most  exposed  place,  and  where  people  were 
liable  to  come  In  contact  with  It,  and  one 
which  In  the  operation  of  its  plant  the  de- 
fendant did  not  use  for  the  transmission  of 
its  current,  and  in  which  Its  current  woidd 
not  then  have  been  except  for  the  want  of  due 
care  and  regard  for  safety  on  Its  part  or  Its 
servants.  Under  these  circumstances,  this  In- 
struction was  given,  and  the  question  arises: 
Was  the  company  liable  from  a  showing  of 
those  facts?  We  hold  that  It  was,  and  that 
this  Is  sustained  by  a  great  weight  of  author- 
ity In  this  country  and  in  England.  Ilam- 
mon  on  Evidouc-e.  j).  270,  {  OC;  Joyce  on  Elect. 
Law,  §  1048;  Cooley  on  Torts,  p.  798;  2  Jag- 
gard  on  Torts,  pp.  804,  938;  Shearman  & 
Redfleld  on  Iaw  of  Negligence,  §  60;  Subur- 
ban Elect.  Co.  V.  Nugent,  58  N.  J.  Law,  058, 
.S4  Atl.  10«i0.  32  L.  R.  A.  700 ;  Newark  Elect. 
Light  &  Power  Co.  v.  Uuddy,  02  N.  J.  IJiw, 
.505.  41  Atl.  712,  57  L.  R.  A.  624;  Brown  v. 
Edison  Elect.  Co..  90  Md.  400,  45  Atl.  182, 
40  L.  R.  A.  745,  78  Am.  St.  Rep.  442 ;  Western 
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Union  Tel.  &  Tel.  Co.  t.  State,  82  >M.  293, 
33  Atl.  703,  31  L.  R.  A.  572,  51  Am.  St.  Rep. 
404;  Larson  v.  Central  Ry.  Co.,  56  111.  App. 
2(!3;  Ennis  v.  Gray,  87  Hun,  355,  34  N.  Y. 
Supp.  379 ;  Arkansas  Tel.  Co.  v.  Ratteree,  57 
Ark.  429,  21  S.  W.  1059 :  Haynes  v.  Raleigh 
(Jas  Co.,  114  N.  C.  203,  19  S.  E.  344,  26  L.  R. 

A.  810,  41  Am.  St.  Rep.  786 ;  Ilowser  v.  Cum- 
berland &  Penn.  R.  R.  Co.,  80  Md.  140,  30  AU. 
906,  27  L.  R.  A.  154,  45  Am.  St.  Rep.  332; 
TTggla  V.  Street  Ry.  Co.,  160  Mass.  351,  35  N. 

B.  1126,  39  Am.  St.  Rep.  481;  Snyder  v. 
Wheeling  Elect.  Co.,  43  W.  Va.  661,  28  S.  E. 
733,  39  L.  R.  A.  499,  64  Am.  St.  Rep.  922. 

A  quotation  from  the  text-books  cited  abOTC, 
and  from  the  courts  whose  opinions  are  no- 
ticed, will  best  elucidate  the  rule  we  have 
laid  down.  Mr.  Hammou,  in  bis  work  on  Evi- 
dence, supra,  says :  "Persons  licensed  to  main- 
tain overhead  wires  In  public  places  for  the 
transmission  of  electricity  for  power,  Illumin- 
ation, or  other  purposes,  are  bound  to  use  a 
high  degree  of  care  for  the  protection  of  the 
public;  and  If,  by  reason  of  imperfect  In- 
sulation or  derangement  of  the  wires,  any 
one  is  injured  in  person  or  In  property  through 
contact  therewith,  a  presumption  of  negli- 
gence arises,  which  casts  on  the  defendant 
the  burden  of  showing  that  he  exercised  due 
care."  Jaggard  on  Torts,  at  page  864,  says: 
•'A  live  wire  Is  exceedingly  dangerous.  So 
that  proof  of  contact  therewith  and  conse- 
quent damages  makes  out  a  complete  case  of 
prima  facie  negligence,  and  throws  the  bur- 
den On  the  defendant  to  show  that  such  wire 
was  In  the  streets  without  fault  on  his  part." 
And  further,  at  page  938:  "While  It  Is  true, 
as  a  general  proposition,  that  the  burden  of 
showing  negligence  on  the  part  of  the  one  oc- 
casioning an  injury  rests  In  the  first  Instance 
upon  the  plaintiff,  yet,  *  •  »  when  he 
has  shown  a  situation  which  could  not  have 
been  produced  except  by  the  operation  of 
abnormal  causes,  the  onus  rests  upon  the  de- 
fendant to  prove  that  the  Injury  was  caused 
without  his  fault."  Shearman  &  Redfleld  on 
the  Law  of  Negligence,  supra,  says:  "When 
a  thing  which  causes  Injury  Is  shown  to  be 
under  the  management  of  the  defendant,  and 
the  accident  Is  such  as  In  the  ordinary  course 
of  things  does  not  happen.  If  those  who  have 
the  management  use  proper  care.  It  affords 
reasonable  evidence.  In  the  absence  of  ex- 
planation by  the  defendant,  that  the  accident 
arose  from  a  want  of  care." 

The  case  of  Suburban  Electric  Company  v. 
Nugent,  supra,  was  one  decided  by  the  Su- 
preme Court  of  New  Jersey.  Christian  Otto 
was  a  member  of  the  police  force  of  the  city 
of  Elizabeth.  His  dead  body  was  found  ly- 
ing about  three  feet  from  the  base  of  one  of 
the  electric  light  poles  of  the  plaintiff  In  er- 
ror. No  one  was  present  when  he  came  to  his 
death,  and  there  was  no  direct  evidence  to 
show  how  It  was  caused;  but  It  appeared 
from  plaintiff's  proofs  that  there  was  fasten- 
ed ui>on  the  pole  at  the  foot  of  which  dece- 
dent's body  was  found  a  reel,  around  which 


was  wound  a  wire  rope  used  for  the  purpose 
of  raising  and  lowering  one  of  the  defendant's 
arc  lamps,  that  the  reel  was  about  on  a  level 
with  the  t(^  of  a  man's  head,  and  that  the 
wire  rope  around  It  was  practically  uninsulat- 
ed and  was  heavily  charged  with  electricity. 
There  was  upon  his  left  hand  a  freshly  made 
burn,  and  his  blood  was  found  In  an  ab- 
normal state,  such  as  Is  found  In  the  boilies 
of  persons  who  have  died  from  electric  shock. 
This  was  the  evidence  on  which  the  court  de- 
nied a  nonsuit  requested  by  defendant,  and 
the  court,  by  Gummere,  J.,  on  these  facts, 
said:  "These  facts,  unexplained,  not  only 
make  It  reasonable  to  suppose  that  the  dece- 
dent came  to  his  death  through  having  touch- 
ed with  his  hand  the  uninsulated  wire  upon 
the  reel  which  was  fastened  to  the  defend- 
ant's electric  light  pole  and  thereby  received 
a  fatal  shock,  but  exclude  any  other  Inference. 
For  such  a  death  the  defendant  was  plainly 
responsible.  It  was  using.  In  the  public 
streets  of  Elizabeth,  an  agency  dangerous  to 
human  life,  and  It  was  bound  to  take  every 
reasonable  precaution  to  protect  the  public, 
while  using  those  streets,  against  Injury  from 
that  agency.  The  maintaining  upon  a  reel, 
which  was  fastened  to  an  electric  light  pole 
so  near  to  the  ground  as  to  be  within  easy 
reach,  of  an  uninsulated  wire  heavily  charged 
with  electricity,  was,  in  my  Judgment,  a  gross 
neglect  of  the  duty  which  it  owed  to  the 
public." 

The  case  at  bar  Is  a  stronger  case,  for  in 
the  case  cited  the  wire  touched  by  decedent 
was  as  high  as  the  top  of  his  head.  He  ap- 
parently had  no  duty  to  perform  In  connection 
with  it,  and  the  liability  of  the  defendant 
grew  out  of  the  fact,  and  that  fact  alone,  that 
it  was  Its  duty  to  have  kept  Its  current  out 
of  appliances  of  that  character,  and  that  the 
decedent  was  not  guilty  of  contributory  neg- 
ligence In  his  reliance  upon  the  performance 
of  such  duty.  The  guy  wire  and  Iron  rod 
attachment  In  the  case  at  bar  were  the  appli- 
ances of  the  defendant  company  which  were 
not  used  by  them  In  conveying  electricity. 
They  were  not  constituted  for  this  purpose 
and  were  no  part  of  the  company's  plant  or 
system  designed  for  that  purpose.  No  one 
would  be  presumed  to  regard  it  necessary  to 
beware  of  appliances  of  this  character  located 
along  the  highway,  as  were  they,  or  to  sus- 
pect that  they  would  be  charged  with  elec- 
tricity. They  had  nothing  to  do  with  the 
transmitting  of  either  light  or  power.  They 
were  simply  placed  In  aid  and  sui)port  of  the 
pole  from  which  the  other  wires  were  sus- 
pended. No  iwssible  degree  of  negligence 
could  be  Imputed  to  one  In  coming  in  contact 
with  them  and  being  Injured  because  of  their 
condition.  A  higher  degree  of  care  and  re- 
sponsibility by  reason  of  these  facts  was  up- 
on the  defendant  to  make  them  safe,  than 
existed  In  reference  to  that  part  of  the  sys- 
tem uae<l  for  transmitting  electricity,  and  yet 
the  courts  have  unlformlj-  held  that,  where 
the  wires  of  an  electric  company  used  for  the 
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current  become  out  of  order,  broken,  disar- 
ranged, or,  through  lack  of  Insulation,  parties 
by  coming  in  contact  therewith  are  Injured, 
that  the  Injury  Itself  is  prima  fade  caused 
by  negligence,  and  the  establishment  of  it 
then  places  the  burden  upon  the  company 
to  show  that  it  was  not  occasioned  through 
its  fault  or  negligence. 

Such  is  the  holding  in  the  case  of  Western 
Union  Telegraph  &  Telephone  Co.  v.  State, 
supra.  The  court  holds  in  the  syllabus:  "That 
the  defendants,  using  on  the  highway  dan- 
gerous agencies,  were  bound  so  to  manage 
them  as  not  to  Injure  persons  lawfully  upon 
the  streets,  and  if,  because  their  appliances 
are  not  in  good  order,  a  person  Is  Injured,  a 
prima  facie  presumption  of  negligence  arises 
In  the  absence  of  evidence  showing  that  the 
drfect  originated  without  the  fault  of  the  de- 
fendants." In  the  discussion  of  this  case, 
Page,  J.,  who  wrote  the  opinion,  speaking  for 
a  unanimous  court,  speaks  as  follows :  "The 
privileges  so  granted,  thus  to  incumber  the 
public  highway  with  appliances  so  likely  to 
become  dangerous  to  the  public  safety  unless 
properly  employed  and  controlled.  Imposed  up- 
on them,  and  each  of  them,  the  duty  of  so 
managing  their  afCairs  as  not  to  injure  per- 
sons lawfully  on  the  streets.  They  owed  It  to 
Nelson  that  his  lawful  use  of  the  street  should 
be  substantially  as  safe  as  It  was  before  the 
telegraph  and  railway  plants  had  so  occupied 
it  It  was  their  plain  duty,  not  only  to  prop- 
erly erect  their  plants,  but  to  maintain  them 
in  such  condition  as  not  to  endanger  the  pub- 
lic. It  follows  from  this  that,  if  the  prop- 
erty of  the  defendant  was  not  in  proper  con- 
dition and  by  reason  thereof  Nelson  was  In- 
jured, these  facts  alone,  in  the  absence  of 
other  evidence  to  show  that  the  defect  origi- 
nated without  the  fault  of  the  companies,  af- 
ford a  prima  facie  presumption  of  negligence. 
In  such  a  case  the  doctrine  of  'res  ipsa  loqui- 
tur" ('a  simple  question  of  common  sense,' 
Whlttaker's  Smith  on  Neg.  423)  fairly  applies. 
In  the  leading  case  of  Kearney  v.  London, 
etc..  Railway  Co.,  L,  R.  5  Q.  B.  411,  af- 
firmed in  the  Exchequer  Chamber,  L.  R.  6 
Q.  B.  759.  and  cited  approvingly  in  Ilowser's 
Case.  80  Md.  148.  30  Atl.  006.  27  L.  R.  A.  irA, 
4.5  Am.  St.  Rep.  332,  Cockburn,  C.  J.,  said: 
•Where  it  is  the  duty  of  persons  to  do  their 
best  to  keep  premises  or  a  structure  in  a 
proper  condition,  and  we  find  it  out  of  con- 
dition, and  an  accident  happens  therefrom.  It 
Is  lncuml)ent  upon  theui  to  show  that  they 
used  that  reasonable  care  and  diligence  which 
they  were  bound  to  use,  and  the  absence  of 
which,  it  seems  to  me,  may  fairly  be  pre- 
sumed from  the  fact  that  there  was  the  defect 
from  which  the  accident  has  arisen.' " 

To  the  same  effect  Is  the  holding  of  the 
Supreme  Court  of  North  Carolina  In  the  case 
of  Haynes  v.  Gas  Company,  supra:  -'Negli- 
gence being  a  failure  of  duty,  proof  that  a 
'live  wire'  carrying  a  deadly  current  of  elec- 
tricity was  hanging  over  and  lying  upon  a 
sidewalk,  and  that  it  had  been  placed  above 


the  street  by  and  was  the  property  of  the  de- 
fendant corporation  and  was  under  the  control 
of  the  servants  of  the  latter,  and  that  by  con- 
tact with  such  wire  a  person,  having  a  right 
to  be  on  the  street,  was  killed,  constituted  a 
complete  prima  facie  case  of  negligence,  and 
the  burden  was  put  upon  the  defendant  to 
show  that  the  wire  was  not  down  through  any 
n^ligence  of  Itself  or  its  servants  or  agents." 

The  Supreme  Court  of  the  state  of  West 
Virginia,  in  the  case  of  Snyder  v.  Electrical 
Co.,  supra,  says:  "There  must  be  reasonable 
evidence  of  negligence.  But  where  a  thing 
is  shown  to  be  under  the  management  of  the 
defendant  or  his  servants,  and  the  accident 
is  such  as,  in  the  ordinary  course  of  things, 
does  not  happen.  If  those  who  have  the 
management  use  proper  care,  it  affords  rea- 
sonable evidence,  in  the  absence  of  explana- 
tion by  the  defendant,  that  the  accident 
arose  from  want  of  care."  It  is  a  well-con- 
sidered opinion,  and  Justice  Brannon,  speak- 
ing for  the  court,  uses  the  following  lan- 
guage: "Suppose  there  Is  no  evidence  of  neg- 
ligence on  the  part  of  the  defendant,  does 
the  mere  fact  that  the  wire  fell  create  a 
prima  facie  presumption  of  negligence,  suf- 
ficient. In  the  absence  of  something  appear- 
ing in  the  case  to  repel  that  presmnption, 
to  support  the  action?  This  Involves  the 
rule  or  principle  of  res  Ipsa  loquitur — the 
thing  itself  speaks.  A  wire  charged  with  a 
deadly  current  of  electricity  falls  from  Its 
proper  place  of  elevation  above  the  street 
to  the  surface  of  the  street,  and  there,  by 
contact  with  a  man  lawfully  passing  along 
the  highway,  kills  him  with  Its  current.  Are 
we  to  presume  that  its  fall  came  from  some 
negligence  of  the  owner,  unless  the  circum- 
stances of  the  case  or  facts  shown  by  him 
shall  show  that  its  fall  is  not  attributable 
to  his  negligence,  but  from  some  defect 
which  that  reasonable  care  and  prudence 
proper  in  the  case  of  such  deadly  wire  was 
unable  to  discover,  or  some  accident  be- 
yond his  control ;  in  other  words,  from  In- 
evitable accident?  I  answer  that  the  law 
raises  a  prima  facie  case  of  negligence." 

The  Supreme  Court  of  Massachusetts, 
speaking  on  this  point,  says,  in  the  case 
of  Uggia  v.  Street  Railway  Co.,  supra:  "If 
a  piece  of  iron,  forming  part  of  the  overhead 
apparatus  of  an  electric  street  railway, 
breaks  and  falls  upon  a  traveler  on  a  high- 
way, injuring  him,  in  an  action  against  the 
coriwration  for  such  injury,  if  no  evidence 
is  offered  to  explain  the  breaking,  or  to 
show  that  pains  had  been  taken  to  make  the 
apparatus  safe,  the  Jury  will  be  warranted, 
from  the  happening  of  the  accident  Itself, 
In  finding  negligence  on  the  part  of  the  cor- 
poration." 

To  the  same  effect  is  the  declaration  of  the 
Appellate  Court  of  the  state  of  Illinois  in 
the  ease  of  Larson  v.  Central  Ry.  Co.,  supra, 
which  si)eaks  as  follows:  "The  proof  of  an 
Injury  occxirrlng  as  the  proximate  result  of 
an  act  which  under  ordinary  circumstances 
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would  not.  If  done  with  due  care,  have  In- 
jured any  one,  Is  enough  to  make  out  a  pre- 
sumption of  negligence.  So  when  a  com- 
pany permitted  a  broken  electric  wire  to 
hang  loose  In  the  streets,  proof  of  an  Injury 
resulting  makes  out  a  prima  facie  case." 

The  case  of  Ennls  v.  Gray,  supra,  from  the 
Supreme  Court  of  New  York,  Is  In  point  on 
the  proposition  raised.  This  was  a  case 
where  the  plaintiff,  who  was  a  roofer  by 
trade,  and  being  at  work  on  the  cornice, 
came  In  contact  with  defendant's  converter 
or  transformer  used  to  change  a  high-tension 
electrical  current  of  1,000  volts  to  a  lower 
tension  current,  maintained  and  operated  by 
the  defendant.  No  one  observed  the  acci- 
dent, and  plaintiff  was  found  with  his  clothes 
in  flames  lying  upon  the  wire  between  the 
converter  and  the  wall.  A  demurrer  was 
Interposed  to  the  evidence,  which  showed 
substantially  the  foregoing  facts.  The  court 
held  that :  "Evidence  that  the  primary  wires 
of  a  converter  used  to  change  a  high  ten- 
sion current  to  a  low  tension,  placed  by  an 
electric  light  company  on  a  house  which  It 
supplied  with  electric  light,  were  improperly 
placed  and  improi)eriy  Insulated,  and  exposed 
to  contact  by  any  one  going  near  it,  Is  suf- 
ficient to  prove  negligence  on  the  part  of  the 
company  so  as  to  render  It  liable  to  a  per- 
son who,  while  repairing  roof  for  the  owner 
of  the  house,  was  Injured  by  coming  in  con- 
tact with  the  wires."  In  the  consideration 
of  the  case.  Justice  O'Brien  speaks  as  fol- 
lows: "A  further  question  is  presented,  con- 
sidering the  nature  of  the  accident,  whether, 
merely  from  Its  happening,  a  presumption 
of  negligence  did  not  arise.  As  said  In  Breen 
V.  Railroad  Co.,  109  N.  Y.  300,  IC  N.  E.  01, 
4  Am.  St.  Rep.  400:  'There  must  he  reason- 
able evidence  of  negligence,  but  when  the 
thing  causing  the  injury  is  shown  to  be  un- 
der the  control  of  a  defendant,  and  the  acci- 
dent is  such  as  in  the  ordinary  course  of 
business  does  not  happen  if  reasonable  care 
Is  used,  it  does,  In  the  absence  of  e.\plana- 
tlou  by  the  defendant,  afford  sufficient  evi- 
dence that  the  accident  arose  from  want  of 
care  on  Its  part.'  And,  as  said  in  Millie  v. 
Railway  Co.,  5  Misc.  Rep.  301,  25  N.  Y.  Supp. 
753:  'Since  every  man  Is  presumed  to  dis- 
charge his  duty,  it  results  that  whoever 
asserts  negligence  in  another  must  prove 
the  fact,  and  must  prove  it  by  a  prejionUer- 
ance  of  evidence.  But  there  are  cases  in 
which  the  maxim  "res  ipsa  loquitur"  applies ; 
that  is  to  say,  in  which  tiie  very  occurrence 
Itself  imports  negligeuce.  The  specific  ques- 
tion here  is  whetlier  the  occurrence  in  con- 
troversy c-arrles  with  It  an  imputation  of 
negligence  against  the  defendant  with  the  ef- 
fect of  imposing  ui)on  the  api)ellant  the  bur- 
den of  rei)elling  this  prima  facie  presumption 
of  neKilgence.'  So  here  wo  wight  ask  wheth- 
er the  hapi>euing  of  this  accident  does  not 
carry  with  it  an  imputation  of  negligeuce ; 
it  iK'iug  self-evident  that,  if  the  wires  had 
been  properly  Insulated,  it  would  not  have 


occurred,  and  It  being  equally  clear  that 
with  the  exercise  of  ordinary  care  defective 
insulation  could  be  avoided." 

Weighing  the  terms  of  Instruction  No.  3 
by  the  rules  enunciated  In  the  foregoing  au- 
thorities, and  taking  into  consideration  the 
instructions  preceding  it  and  the  fact  that  It 
was  offered  to  a  jury,  on  a  demurrer  to 
plaintlfTs  evidence,  and  the  further  fact 
that  there  was  no  evidence  of  any  kind  or 
character  offered  on  the  part  of  defendant, 
tending  in  any  wise  whatsoever  to  explain 
or  to  show  that  the  injury  happened  not- 
withstanding any  care  exercised  on  Its  part, 
and  when  in  connection  with  this  the  court 
further  instructed,  as  in  No.  6,  that  defend- 
ant "must  be  required  to  exercise  the  ut- 
most degree  of  care  In  the  construction, 
maintenance,  and  care  of  their  wires  and 
poles,  and  In  keeping  out  of  their  guy  wires 
dangerous  currents  of  electricity,"  we  hold 
that  It  was  not  error  to  give  instruction  No. 
3,  nor  to  refuse  No.  1,  offered  by  defendant. 
Certainly  It  was  the  duty  of  defendant  to  see 
that  its  "electric  light  Hues  aud  appliances 
were  in  a  safe  condition  for  those  who  might 
be  brought  in  close  proximity  to  them  lu 
traveling  along  public  streets,"  and  the  de- 
gree of  care  aud  the  burden  borne  by  It  in 
putting  them  in  this  safe  condition  is  plain- 
ly set  out  In  instruction  No.  6,  iu  which 
it  is  held  that  It  must  be  "required  to  exer- 
cise the  utmost  degree  of  care,"  and  this  we 
hold  is  the  proper  measure  of  responsibility. 
It  Is  bound  to  exercise  the  highest  degree  of 
diligence  and  is  liable,  as  a  corollary  thereof, 
for  the  slightest  degree  of  negligence. 

In  giving  Instruction  Xo.  9,  the  court  sub- 
stantially covers  the  proposition  urged  by 
defendant  in  Instruction  No.  2,  which  was 
offered,  and  which  was  refused.  In  the 
ninth  instruction,  the  jury  were  charged  that 
plaintiff  must  establish  "by  a  fair  prei>onder- 
ance  of  the  evidence,  not  only  that  she  was 
injured,  but  also  that  the  defendant  had 
charged  the  wire  with  which  the  plaintiff 
came  in  contact  with  a  current  of  electrici- 
ty." This  precluded  a  finding  against  the 
defendant  on  evidence  deficient  of  proof  that 
defendant  itself,  and  not  some  one  else,  was 
liable  for  the  condition  of  tlie  guy  wire  and 
iron  r(Hl  nttachnient,  aud  that  portion  of  the 
instmctlon  In  which  the  jury  were  charged 
that,  "if  you  find  from  the  evidence  that  the 
wire  with  which  the  plaintiff  came  In  con- 
tact was  the  property  of  the  defendant,  and 
tiieii  being  used  as  a  part  of  its  electric  light 
system,  and  that  the  same  was  then  charged 
with  a  deadly  current  of  electricity,  the  pre- 
sumption would  be  that  the  same  was  charg- 
ed by  the  defendant,"  is  not  erroneous  under 
the  authorities  above  cited,  for  as  was  said 
by  Shearman  &  Redfieid  on  the  Law  of  Neg- 
ligence, supra:  "When  a  thing  which  causes 
injury  is  shown  to  be  under  the  management 
of  tiie  defendant,  and  the  accident  Is  such 
as  in  the  ordinary  course  of  things  does  not 
happen,  if  those  who  have  the  management 
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nse  proper  care,  It  affords  reasonable  evl- 
4eQce,  lu  the  absence  of  explanation  by  the 
defendant,  tbat  tbe  accident  arose  from  want 
of  care." 

W*  find  no  error  either  In  tbe  balance  of 
tbe  Instructions  which  are  given,  nor  in  tbe 
refusal  of  those  denied  defendant,  and  bar- 
ing fully  considered  herein  all  tbe  proposi- 
tions raised  by  defendant  In  error,  and  no 
error  being  found  in  tbe  record,  tbe  case  la 
accordingly   affirmed. 


(20  OU.  274) 

WILLIAMS  et  aL  y.  FIBST  NAT.  BANK  OF 

PAULS  VALLEX. 
(Saprema  C!oart  of  Oklahoma.    Feb.  18,  1908.) 

1.  iNDiARB—ALLomNTS— Notes  —  LsaALrnr 

01>  COKSIDXBATION. 

A  complaint  which  states  that  at  the  time 
of  the  execation  of  the  note  imed  on  a  contest 
was  pending  before  the  Commission  to  the  Fiye 
Civilized  Tribes  between  tbe  pavor  and  payee 
to  determine  which  one  of  them  had  a  rieht  to 
take  in  allotment  a  certain  tract  of  land,  and 
that  the  consideration  of  said  note  was  the 
abandoning  of  said  contest  by  the  payee,  who 
was  contestant,  and  permitting  one  of  tbe  pay- 
ors, who  was  contestee,  to  file  thereon  and  take 
the  same  as  her  allotment,  wbich  was  done,  and 
tlie  same  thereby  became  her  separate  property, 
does  not  state  a  contract  void  for  illegality,  and 
a  demurrer  thereto  was  properly  overmled. 

2.  Saux  —  C0K8IDEBA.TION  —  CoMFBOKisc     or 
Disputed  Ci.Anf. 

A  complaint  which  states  that  at  the  time 
of  the  execution  of  the  note  sued  on  a  contest 
was  pending  liefore  tbe  Commission  to  the  Five 
Civilized  Tribes  between  the  payor  and  payee  to 
determine  which  one  of  them  had  a  right  to 
take  in  allotment  a  certain  tract  of  land,  and 
that  the  consideration  of  said  note  was  the 
abandoning  of  said  contest  by  the  payee,  who 
was  contestant,  and  permitting  one  of  tbe  pay- 
ors, who  was  contestee,  to  file  thereon  and  talce 
the  same  as  her  allotment,  wbich  was  done,  and 
the  same  thereby  became  ner  separate  property, 
states  the  compromise  of  a  disputed  claim  suffi- 
cient as  a  consideration  to  support  an  express 
promise  to  pay,  and  a  demnrrer  thereto  upon 
the  ground  that  it  failed  to  state  a  sufficient 
consideration  for  the  note  sued  on  was  properly 
orermled. 

8.   SAXX— LXOAUTT  or  CORSIDKBATIOIf. 

An  answer  which  states  that  the  "sole  and 
only  consideration"  of  the  note  sued  on  was  the 
Illegal  sale  of  certain  lands  in  the  Chickasaw 
Nation  by  the  payee  to  one  of  tbe  payors,  and 
tbe  ezbilrit  filed  "as  part  thereof,"  and  alleged 
to  be  a  copy  of  said  illegal  conveyance,  shows 
that  tbe  payee  only  intended  thereby  to  "twr- 
gain,  sell,  and  convey  and  relinquish  all  my 
right,  title^  or  claim  which  I  Iiave  in  any  way 
in  and  to  tbe  possession  of  the  lands  and  im- 
provements situated  upon"  certain  lands  (de- 
scribing them),  and  to  "relinquish"  unto  said 
payor  and  her  husband  "all  right  which  I  have 
in  and  to  the  proceeds  due  or  to  become  due 
from  tbe  sale  of  town  property,  or  any  interest 
in  said  town  site  located  on  the  above-described 
premises,"  fails  to  state  facts  sufficient  to  show 
an  illegal  sale  of  lands  or  an  illegal  considera- 
tion for  said  note,  and  a  demnrrer  thereto  was 
properly  sustained. 

4.  Bills  and  Notks— DxrxRSxa— Failttbx  or 
Consideration. 

A  demurrer  to  an  answer  which  alleges 
that  the  "sole  and  only  consideration"  ,of  uie 
note  sued  on  was  a  certain  conveyance  from 
tbe  payee  to  one  of  the  payors  of  said  note,  and 
(bat  the  consideration  therefor  had  "totally  fail- 


ed" for  the  reason  that  at  the  time  said  convey- 
ance waa  made  the  payee  "did  not  have  the 
possession,  right,  or  title  to  the  premises  in  said 
conveyance  descrilwd,  and  did  not  own  the  im- 
provements situated  thereon,  and  had  no  inter- 
est therein  which  she  could  convey"  to  said  pay- 
or, was  proi>erly  sustained,  where  from  a  copy 
of  said  conveyance  "made  a  part"  of  said  answer 
and  marked  "Exhibit  A"  it  appeared  that  the 
payee  simply  relinquished  "all  my  right,  title, 
or  claim  which  I  have  In  any  way  in  and  to 
the  possession  of  the  lands  and  improvements 
situated  upon"  certain  lands  (describing  them), 
and  also  relinquished  to  said  payor  and  her 
huEt>and  "all  right  which  I  have  in  and  to  the 
proceeds  due  or  to  become  due  from  the  sale  of" 
other  property  without  covenants  of  warranty 
or  other  covenant. 
(Syllabus  by  the  Court.) 

Error  from  tbe  United  States  Court  for  tbe 
Sontbem  District  of  the  Indian  Territory,  at 
Pauls  Valley ;  Hosea  Townsend,  Judge. 

Action  by  tbe  First  National  Bank  of  Paula 
Valley  against  Jennie  Lee  Williams  and  oth- 
ers. Judgment  for  plaintiff,  and  defendants 
bring  error.    Affirmed. 

On  June  29,  1904,  tbe  First  National  Bank 
of  Pauls  Valley,  Ind.  T.,  defendant  In  error, 
plaintiff  below,  filed  Its  complaint  in  an  ac- 
tion at  law  In  tbe  United  States  Court  In  the 
Indian  Territory,  Sonthem  District,  at  Pauls 
Valley,  against  the  plaintiffs  In  error,  defend- 
ants below,  Jennie  Lee  Williams,  a  L.  Wil- 
liams, and  S.  T.  Williams,  to  recover  on  a 
certain  promissory  note  of  $5,000  made  and 
delivered  by  plaintiffs  in  error,  hereafter 
called  defendants,  to  Susan  EI.  Mays,  on  Feb- 
ruary 4,  1904,  payable  in  90  days,  and  by 
her  Indorsed  to  defendant  In  error,  hereafter 
called  plaintiff,  for  value.  After  much  plead- 
ing, on  January  6,  1905,  plaintiff  filed  its 
"first  amended  complaint,"  to  which  defend- 
ants demurred,  and,  upon  tbe  same  being 
overruled,  filed  a  Joint  answer,  and,  upon  a 
demnrrer  being  sustained  thereto,  filed  an 
"amended  answer  to  first  amended  com- 
plaint." On  April  14,  1905,  there  was  by 
plaintiff  filed  to  this  pleading  a  "demurrer  to 
amended  answer  to  firat  amended  complaint," 
which  was  sustained,  and,  upon  defendants 
electing  to  stand  on  their  answer.  Judgment 
was  rendered  for  plaintiff  and  against  de- 
fendants for  $5,672,  which  Judgment  defend- 
ants have  brought  to  this  court  for  review  by 
writ  of  error. 

George  W.  Miller,  C  L.  Herbert,  and  L.  O. 
Dolman,  for  plaintiffs  in  error.  W.  A.  Led- 
better,  S.  T.  Bledsoe,  J.  B.  Thompson,  and 
Dorset  Carter,  for  defendant  in  error. 

TURNER,  J.  (after  stating  the  facta  as 
above).  Plaintiff's  amended  complaint,  after 
formally  declaring  on  the  note,  says :  "Plain- 
tiff further  alleges  and  charges  tbe  truth  to 
be  tbat  tbe  said  note  was  executed  by  the 
said  Jennie  Lee  Williams  for  the  benefit  of 
her  separate  estate;  tbat  at  tbe  time  of  the 
execution  of  said  note  a  contest  was  pending 
before  tbe  Commission  to  tbe  Five  Civilized 
Tribea,  wblcb  said  body,  at  the  tlmei  under 
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the  law,  bad  authority  to  entertain  and  hear 
the  same  between  the  said  Jennie  Lee  Wil- 
liams, one  of  the  makers  of  said  note,  and 
Susan  E.  Mays,  the  payee  therein,  to  deter- 
mine which  of  the  said  parties  had  a  right 
to  take  in  allotment  a  certain  tract  of  land 
adjacent  to  the  town  of  MaysvlUe,  Ind.  T. ; 
that  said  note  was  executed  by  the  said 
Jennie  Lee  Williams,  8.  L.  Williams,  and  S. 
T.  Williams  In  consideration  of  the  abandon- 
ing of  said  contest  by  the  said  Susan  E.  Mays, 
the  payee  therein ;  that  after  said  note  was 
executed  the  said  Susan  E.  Mays  did  abandon 
her  contest  and  permitted  the  said  Jennie 
Lee  Williams  to  take  said  land  In  allotment, 
which  she  did,  and  the  land  thereby  became 
her  separate  property";  that  the  said  note 
had  been  transferred  to  it  by  the  said  Susan 
E.  Mays  for  a  valuable  consideration ;  and 
that  It  Is  now  the  legal  and  equitable  holder 
of  the  same,  etc.,  and  pray  jiidgmeut  on  the 
note.  On  January  26,  1905,  defendants  de- 
murred to  said  complaint,  which  was  overrul- 
ed by  the  court  and  exceptions  noted,  and  the 
first  assignment  of  error  which  we  shall  con- 
sider is:  "(1)  The  court  erred  in  overruling 
and  denying  the  general  and  special  demur- 
i-ers  of  the  defendants  to  the  plaintiff's  first 
amended  complaint,  for  the  reason  stated  in 
said  demurrers ;  the  said  amended  complaint 
upon  its  face  having  shown  that  the  plaintiff 
seeks  judgment  against  the  defendants  upon 
an  illegal  and  void  contract." 

The  first  question,  then,  is  whether  the 
facts  set  forth  In  said  complaint  show  that 
the  contract  entered  Into  between  Susan  E. 
Mays  and  Jennie  Lee  Williams  was  illegal 
and  void.  In  other  words,  had  these  parties 
the  right  to  enter  into  a  contract  of  settlement 
between  themselves  of  a  contest  pending  be- 
for  said  Commission?  Let  us  inquire  into  the 
nature  of  such  a  contest.  The  acts  of  Con- 
gress approved  March  3,  1893  (27  Stat.  645.  c. 
210,  S  16),  and  March  2,  1895  (28  Stat  897,  c. 
188),  created  what  is  known  as  the  "Commis- 
(Slon  to  the  Five  Civilized  Tribes."  After  di- 
recting that  said  Commission  compile  a  roll 
of  the  citizens  of  the  various  tribes,  the  act 
of  June  28,  1898  (30  Stat  497,  c.  517),  known 
as  the  "Curtis  Bill,"  prov-ided:  "Sec.  11.  That 
when  the  roll  of  citizenship  of  any  one 
of  said  nations  or  tribes  is  fully  compiled  as 
provided  by  law,  •  •  •  the  Commission 
heretofore  appointed  under  acts  of  Congress, 
and  known  as  the  'Dawes  Commission'  shall 
proceed  to  allot  the  exclusive  use  and  occu- 
pancy of  the  surface  of  all  the  lands  of  said 
nation  or  tribe  susceptible  of  allotment 
among  the  citizens  thereof.  •  •  •"  It  Is 
further  provided  under  the  heading  "Allot- 
ment of  Lands":  "That  each  member  of 
the  Choctaw  and  Chickasaw  tribes  •  «  • 
fihnll,  where  It  Is  iwssible.  have  the  right  to 
■take  his  allotment  on  lands,  the  lmi)rove- 
ments  on  which  belong  to  him."  And  fur- 
ther :  "That  all  controversies  arising  between 
the  members  of  the  said  tribes  as  to  their 
fight  to  have  certain  lauds  alloted  to  them 


shall  be  settled  by  the  Commission  making 
the  allotments."  Pursuant  to  power  vested 
in  it,  said  Commission  promulgated  certain 
rules  of  practice  and  procedure  applicable 
to  contests  before  it  which  were  approved  by 
the  Secretary  of  the  Interior  January  27, 
1903,  and  entitled  "Rules  of  Practice,"  where- 
in It  provided :  "Rule  1.  Contests  may  be 
initiated  by  or  on  behalf  of  an  adverse  claim- 
ant against  any  party  by  or  for  whom  a  se- 
lection of  land  has  been  made  In  the  Choctaw, 
Chickasaw  or  Cherokee  Nations  for  any  suf- 
ficient cause  affecting  the  right  of  possession 
of  the  land  In  controversy,  by  selecting  the 
same  land,  and  by  filing  a  complaint  with  the 
Commission  to  the  Five  Civilized  Tribes  at 
the  land  office  In  the  nation  In  which  the  land 
lies."  After  providing  for  service  of  process 
on  the  defendant  and  getting  him  Into  court 
and  providing  for  a  manner  of  forming  an 
issue  between  the  contesting  parties,  it  Is 
further  provided:  "Rule  17.  •  •  •  And 
upon  the  trial  of  the  contest  the  Commission 
will.  In  all  cases  when  It  may  be  deemed  nec- 
essary, personally  direct  the  examination  of 
the  witnesses."  Rule  19  provides:  "  •  •  • 
Upon  the  day  originally  set  for  hearing  and 
upon  any  day  to  wblch  the  trial  may  be  con- 
tinued the  testimony  of  all  the  witnesses 
present  shall  be  taken  and  reduced  to  writ- 
ing." Rule  20  provides  for  reinstatement  of 
dismissal  for  want  of  prosecution  within  20 
daj-s  from  Service  of  the  notice  provided  in 
rule  14  upon  application  of  either  party. 
"Rule  14.  Dismissals.  Cases  will  be  called 
for  trial  on  the  day  and  at  the  hour  fixed  for 
hearing,  and  If  the  contestant  makes  no  ap- 
pearance the  case  will  be  dismissed  for  want 
of  prosecution.  In  which  event,  written  notice 
of  such  action,  by  personal  service  or  regis- 
tered letter,  shall  be  given  by  the  Commission 
to  the  parties  at  Interest,  or  their  attorneys." 
Thus  It  will  be  seen  from  the  complaint  In 
this  case  that  the  contest  mentioned  therein 
for  and  In  consideration  of  the  abandonment 
of  which  the  note  was  given  was,  in  effect  a 
suit  pending  before  the  Commission  to  the 
Five  Civilized  Tribes  which  Susan  B.  Mays 
had  brought  against  Jennie  Lee  Williams  to 
determine  which  of  the  two  had  a  right  to 
take  in  allotment  a  certain  tract  of  land  lo- 
cated adjacent  to  the  town  of  Maysvllle. 

Now  the  qxiestlon  Is  whether  the  abandon- 
ment of  this  contest,  or  rather  the  compro- 
mise of  this  suit  for  the  possession  of  this 
land  thus  pending  and  the  contract  made 
pursuant  thereto,  is  Illegal  and  void.  In  the 
support  of  the  contention-  that'  It  Is,  defend- 
ants rely  upon  the  last  section  of  the  act 
cited,  supra,  and  upon  section  24  of  the  Sup- 
plemental Agreement  which  provides  that 
"exclusive  jurisdiction  Is  hereby  conferred  on 
the  Commission  to  the  Five  Civilized  Tribes 
to  determine,  under  the  direction  of  the 
Secretary  of  the  Interior,  all  matters  relating 
to  the  allotment  of  lands,"  and  contend  that 
Inasmuch  as  the  former  section  provides  that 
all  such  contests  shall  be  settled  by  the  Corn- 
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mission,  the  word  "shall"  Is  mandatory; 
that  the  latter  section  excludes  any  other 
tribunal  or  person  from  determining  any 
matter  relating  to  au  allotment  of  land ;  and 
that  the  settlement  made  by  which  Susan  E. 
Mays  "permitted  Jennie  Lee  Williams  to  take 
the  said  land  In  allotment"  was  made  with- 
out consulting  the  Commission,  and  was 
therefore  roid.  In  support  of  this  contention 
it  is  urged  that  it  has  been  many  times  de- 
cided that  any  agreement  made  by  the  par- 
ties to  an  allotment  contest  regarding  the 
disposition  of  a  contest  may  be  Ignored  by 
the  Commission  to  the  Five  Civilized  Tribes 
and  several  cases  alleged  to  be  so  decided  by 
the  Secretary  of  the  Interior  are  cited,  but 
which  are  not  before  us.  Be  that  as  it  may, 
those  decisions  do  not  seem  to  be  in  point  as 
holding  that  such  a  contract  Is  void  for  Il- 
legality; and,  as  the  proposition  seems  to  be 
unsupported  by  other  authorities  cited,  we 
will  not  enter  Into  an  elaborate  discussion 
of  the  matter,  but  think  it  will  be  sufficient 
to  say  that  as  Susan  E.  Mays  was  the  con- 
testant in  this  case  she  had  a  perfect  right 
at  any  time  to  abandon  her  contest  and  per- 
mit her  adversary  to  prevail  and  take  the 
property  in  controversy  for  her  allotment, 
which  she  did,  and  the  dismissal  for  want  of 
prosecution  seems  to  have  been  provided  for 
In  rule  14,  supra.  It  follows  that,  as  the  con- 
tract under  consideration,  so  far  as  we  are 
advised,  violated  no  rule  of  either  common 
or  statutory  law,  and  did  not  contravene 
any  rule  of  public  policy,  the  same  was  not 
Illegal  and  void. 

Another  rule  Involved  in  the  discussion  of 
this  demurrer  in  the  trial  court  was  whether 
the  complaint  stated  facts  sufficient  to  show  a 
consideration  for  the  note  sued  on.  The  trial 
court  in  overruling  the  demurrer  in  effect 
held  that  It  did,  and  this  is  alleged  as  error. 
The  question,  then,  presents  Itself,  Is  the 
compromise  of  a  disputed  claim  sufficient 
consideration  to  support  an  express  promise 
to  pay? 

In  the  case  of  Buckner  v.  Mcllroy,  31  Ark. 
634,  the  court  said:  "While  it  Is  true  a  right 
of  action  does  not  arise  on  a  mere  naked 
promise,  yet.  If  there  be  any  legal  considera- 
tion for  the  promise,  the  court  will  not  In- 
quire Into  Its  adequacy ;  the  law  having  no 
means  of  deciding  upon  this  matter,  and  it 
being  considered  unwise  to  interfere  with 
the  facility  of  contracting  and  the  free  ex- 
ercise of  the  judgment  and  will  of  the  par- 
ties by  not  allowing  them  to  be  Judges  of 
the  benefits  to  be  derived  from  their  bar- 
gains, provided  there  be  no  incompetency  to 
contract  and  the  agreements  violate  no  rule 
of  law.  It  is  indeed  necessary  that  the  con- 
sideration be  of  some  value,  but  It  is  sufficient 
if  It  be  of  slight  value  only ;  e.  g.,  the  com- 
promise or  abandonment  of  a  doubtful  right 
is  a  sufficient  consideration  for  a  contract, 
even  when  It  turns  out  that  the  point  given 
up  was  in  truth  against  the  promise — citing 
1  Chltty  oB  Contracts  (11th  Ed.)  29;  Parsons 


on  Contracts,  436;  Story  on  Contracts,  431. 
So  an  agreement  to  forbear  to  institute  or 
prosecute  legal  or  equitable  proceedings,  or 
to  enforce  either  a  legal  or  equitable  demand, 
either  absolutely  or  for  a  time,  is  sufficient 
consideration  for  a  promise.  Chltty  on  Con- 
tracts, 35.  In  general  a  waiver  of  any  legal 
or  equitable  right  at  the  request  of  another  is 
sufficient  consideration  for  a  promise.  Par- 
sons on  Contracts,  444." 

Burton  &  Townsend  v.  Baird  4  Bright,  44 
Ark.  556,  was  a  suit  upon  a  promissory  note, 
and  the  defense  was  no  consideration.  The 
evidence  tended  to  prove  that  the  makers  of 
the  note  had  by  letter  ordered  of  Baird  & 
Bright,  dealers  in  machinery  at  Little  Rock, 
one  30-lnch  Bradford  commill,  with  direc- 
tions to  ship  same  by  river  to  Cates'  Landing 
on  the  Arkansas  river;  that  the  mill  was 
shipped  in  good  order  from  Little  Rock  by 
steamboat  consigned  to  the  defendants  at 
Cates'  Landing,  and  was  put  off  at  its  des- 
tination on  a  sand  bar  about  40  yards  from 
the  main  bank  of  the  river,  that  being  the 
usual  place  for  putting  off  freight  for  that 
landing.  Afterwards,  by  a  rise  in  the  river, 
the  mill  was  washed  away  and  lost.  The  loss 
would  not  have  happened  if  the  carrier  had 
deposited  the  mill  on  the  bank  of  the  river 
out  of  the  reach  of  high  water,  nor  If  the 
parts  of  the  mill  had  been  fastened  together 
and  the  rocks  fastened  in  the  frame.  Six 
months  after  the  loss  occurred,  and  when  all 
the  facts  were  known  to  the  defendants  and 
a  voluminous  correspondence  had  ensued  be- 
tween the  parties  as  to  the  liability  of  the 
defendants  to  pay  for  the  mill,  they  made  the 
note  in  suit  for  the  payment  of  the  mill.  The 
verdict  and  Judgment  were  for  the  plaintiffs 
both  in  the  Justice  court,  where  the  cause 
originated,  and  In  the  circuit  court,  wliere 
it  was  taken  on  appeal.  On  appeal  the  Su- 
preme Court  said:  "The  compromise  of  a 
disputed  claim  is  a  sufficient  consideration 
to  support  an  express  promise  to  pay  the 
sum  agreed  upon,  as  was  determined  in  Rich- 
ardson v.  Comstock,  21  Ark.  69,  which  was 
similar  In  some  of  Its  features  to  the  present 
case" — and  affirmed  the  Judgment  of  the 
lower  court. 

In  Mason  et  al.  v.  Wilson  et  al.,  43  Ark.  172, 
Mayfleld  Bros.,  merchants  at  Little  Rock,  had 
purchased  of  Mason  &  Trusdeli  of  St  Louis 
a  lot  of  butter  of  the  value  of  $109.52,  but 
had  not  paid  for  the  same.  The  order  was 
countermanded  after  shipment,  and  before  it 
was  delivered  Mayfleld  Bros,  failed.  The 
transfer  agent  at  Little  Rock,  without  au- 
thority, received  the  goods,  and  took  It  upon 
himself  to  transport  it  from  the  depot  to 
their  place  of  business.  And  finding  the 
stores  closed  he  deposited  it  in  a  certain 
warehouse  In  Little  Rock,  where  it  was 
attached  as  the  property  of  Mayfleld  Bros, 
at  the  suit  of  W.  T.  and  R.  J.  Wilson.  The 
shippers  thereupon  brought  replevin  against 
the  constable  for  the  butter  and  obtained 
Judgment  against  him,  but  afterwards  made 
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an  arrangement  with  the  Wilsons  by  wbicb 
the  butter  was  turned  over  to  them  with  the 
understanding  that  they  were  to  account  to 
the  sh!t)i>ers  for  its  value,  less  amount  of 
the  claim  of  the  Wilsons  against  Mayfield 
Bros.  Before  the  excess  in  the  bands  of  the 
Wilsons  bad  been  paid  over,  another  creditor 
of  the  Mayfields  caused  a  writ  of  garnish- 
ment to  be  served  on  them  to  answer  as  to 
what  effects  of  the  Mayfields  they  had  in 
their  bands.  Judgment  was  rendered  against 
the  garnishees  for  the  surplus.  The  Wilsons 
then  refused  to  account  to  the  shippers  for 
this  sum,  and  the  shipx>ers  sued  them  before 
a  justice  of  the  peace  for  the  value  of  the 
butter  and  recovered.  In  the  circuit  court 
of  the  plaintiffs  claimed  Judgment  for  $59.52 
according  to  their  agreement  of  compromise 
with  the  defendants.  The  court  decided  that 
the  right  of  stoppage  in  transitu  had  been  lost, 
and  that  the  butter  was  the  property  of  May- 
field  Bros,  when  the  writ  of  attachment  and 
garnishment  were  sued  out  and  served,  and 
gave  Judgment  for  the  defendants.  The  Su- 
preme Court,  in  reversing  the  case,  after  hold- 
ing that  the  butter  was  the  property  of  Mason 
&  Trusdell,  and  not  the  property  of  Mayfield 
Bros.,  at  the  date  of  the  service  of  the  at- 
tachment and  garnishment,  and  that  they 
might  have  recovered  the  w^hole  of  it  or  its 
value,  said:  "But  to  avoid  litigation  they 
have  agreed  that  the  Wilsons  might  deduct 
their  debt  of  $50  against  the  Mayfields  out 
of  the  proceeds  of  its  sale.  And  the  com- 
promise of  a  disputed  claim  is  a  sufficient 
consideration  to  support  an  express  promise, 
although  there  may  have  been  no  merit  or 
foundation  for  any  such  claim," — citing  Rich- 
ardson v.  Comstock,  21  Ark.  69;  Snow  v. 
Grace,  29  Ark.  131 ;  Livingston  v.  Dugan,  20 
Mo.  102. 

Atchison,  Topeka  &  Santa  F6  Railway  Co. 
V.  A.  D.  Starkweather,  21  Kan.  322,  was  a 
suit  to  quiet  title.  It  seems  that  theretofore 
plaintiff  and  defendant  had  a  controversy 
pertaining  to  their  respective  rights  to  the 
land  in  controversy  before  the  Commissioner 
of  the  General  Land  Office  and  the  various  de- 
partments, including  the  Secretary  of  the  In- 
terior, and  that  the  said  controversy  was 
finally  decided  in  favor  of  the  defendant  to 
whom  was  issued  the  patent  to  said  land; 
that  at  the  time  plaintiff  made  the  contract 
hereinafter  found  to  have  been  made  the 
defendant  was  then  the  holder  of  the  legal 
title  to  the  land  in  controversy.  It  being  the 
grantee  in  the  patent  of  the  same ;  that  the 
defendant  advertised  the  land  in  controversy 
for  sale,  and  plaintiff.  In  order  to  prevent  the 
land  from  being  sold,  and  being  In  want  of 
means  to  prosecute  his  casse,  entered  into  a 
written  contract  with  defendant  whereby  he 
agreed  to  purchase  the  land  in  controversy; 
that  the  plaintiff  made  the  contract  with  full 
knowledge  of  nil  tl^e  proceeding  had  in  the 
eontroveroy  between  him  and  the  defendant 
in  the  Department  of  the  Interior,  and  with 
full    Imowledge    that   said   laud   bad    been 


awarded  to  the  defendant.  The  contract  re- 
cited the  sale,  the  receipt  of  part  of  the 
purchase  juoney,  time  for  subsequent  pay- 
ments, etc.,  and  the  agreement  on  the  part 
of  the  company  to  make  a  deed  upon  a  full 
compliance  with  all  the  conditions  of  the 
sale,  etc.  The  contract  was  signed  by  both 
parties.  "Now,  conceding  all  the  plaintiff 
claims  concerning  his  title  and  interest  lu 
the  land;  *  *  *  in  other  words,  he  had 
an  equitable  interest  which  might  be  made 
to  ripen  into  a  full  equitable  title,  while  the 
company  on  the  other  hand  held  but  the  nak- 
ed legal  title.  With  full  knowledge  of  these 
respective  rights  and  titles,  and  of  the  fur- 
ther fact  that  in  a  controversy  before  the 
officers  primarily  authorized  to  examine  and 
decide  upon  the  conflicting  claims  of  himself 
and  the  company  to  the  laud  they  had  decid- 
ed against  him  and  in  favor  of  the  company, 
he  makes  this  contract  of  purchase.  Without 
the  means  to  carry  on  furtiier  litigation,  he 
contracts  to  purchase  the  antagonistic  title. 
He  ogrees  with  the  owner  of  that  title  as  to 
price,  pays  a  portion  thereof,  and  promises 
to  pay  the  balance.  ♦  ♦  •  Jiay  he  now 
come  Into  a  court  of  equity  and  obtain  a  de- 
cree canceling  and  destroying  the  title  which 
he  has  thus  contracted  to  purchase?  We 
think  not.  The  contract  was  valid  and  bind- 
ing upon  both  parties.  It  was  a  compromise 
of  contesting  claims,  the  termination  of  liti- 
gation, and  the  purchase  of  an  outstanding 
and  rival  title.  It  will  not  do  to  say  that 
the  plaintiff  bad  the  better  right,  that  it 
was  the  duty  of  the  defendant,  having  only  a 
naked  legal  title,  and  holding  the  same  simply 
in  trust  for  the  owner  of  the  full  equitable 
title,  to  convey  the  same  to  such  owner,  and 
that  therefore  a  conveyance  or  promise  to 
convey  was  no  consideration  for  a  promise 
on  the  part  of  such  owner ;  for  the  plaintiff 
was  not  In  fact  the  owner  of  the  full  equitable 
title,  and  might  never  become  such,  and  again 
and  chiefly  after  a  compromise,  made  with 
full  knowledge  and  without  fraud  or  decep- 
tion of  a  bona  fide  controversy,  the  courts 
will  not  inquire  which  of  the  two  contestants 
had  the  better  right.  It  is  enough  to  say  that 
they  had  a  controversy  and  have  settled  It, 
and  the  fact  of  the  dispute  upholds  the  set- 
tlement and  Its  various  stipulations.  Upon 
such  a  settlement  the  court  does  not  inquire 
what  the  facts  really  are.  It  accepts  the 
statements  which  the  parties  have  made  as 
conclusive  upon  them."  So  it  aeems  to  be 
immaterial  what  the  promisor  got  or  did  not 
get  on  the  compromise,  or  whether  the  dis- 
puted claim  was  in  or  out  of  court.  The  only 
question  is,  did  he  get  a  compromise  of  a 
disputed  claim?  If  so,  is  it  sufficient  to  sup- 
port a  promise  to  pay?  See,  also.  Geo.  W. 
Knotts  et  al.  v.  Chas.  H.  Preble,  50  UL  226, 
99  Am.  I>ec.  514. 

In  view  of  the  fact  that  defendants  con- 
cede "the  allegations  to  establish  these  facts — 
there  was  a  contest  pending  between  the  par- 
ties;  that  plaintiff's  assignor  abandoned  the 
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Bame;  that  she  permitted  Jennie  Lee  Wil- 
liams to  take  the  said  land  in  allotment — ^now, 
If  it  is  in  the  power  of  a  party  to  contest  to 
surrender  rights  to  the  other,  a  consideration 
undoubtedly  passed,"  we  will  say  that  under 
rule  14,  cited,  supra,  when  the  contestant 
Susan  E.  Mays  made  no  appearance,  accord- 
ing to  her  stipulation,  and  the  case  was  dis- 
missed for  want  of  prosecution,  and  Jennie 
Lee  Williams  prevailed  In  that  case,  and  was 
permitted  to  file  on  the  land  In  controversy, 
that  thereby  there  was  settled  by  compromise 
a  question  of  doubtful  rights  there  pending 
such  as  was  sufficient  to  support  the  promise 
to  pay  sued  on  in  this  case.  It  follows  that 
the  demurrers  to  plaintiff's  complaint  were 
properly  overruled. 

On  the  overruling  of  their  demurrers  de- 
fendants filed  an  "amended  answer  to  firet 
amended  complaint"  wherein  they  "allege  and 
charge  the  truth  to  he  that  the  sole  and  only 
consideration  of  said  note  as  aforesaid  was 
the  pretended  and  illegal  sale  of  certain  lands 
situated  near  Maysville  in  the  Chickasaw 
Nation,  Ind.  T.,  by  said  Susan  E.  Mays  to 
said  Jennie  Lee  Williams;  that  said  pre- 
tended sale  was  illegal,  fraudulent,  and  void, 
•  *  •"  and  as  evidence  thereof  filed  a 
copy  of  said  alleged  pretended  and  Illegal  con- 
veyance as  part  of  their  answer  and  marked 
It  "Exhibit  A."  Still  further  answering  In  the 
third  paragraph  "defendants  say  that  the 
plaintiff  ought  not  to  further  prosecute  and 
maintain  this  action  against  them,  because 
they  allege  and  charge  that  at  the  date  of  the 
execution  of  said  conveyance  from  Mrs.  Susan 
£.  Mays  to  Jennie  Lee  Williams  as  afore- 
said said  Susan  E.  Mays  did  not  liave  the 
possession,  right,  or  title  to  the  premises  in 
said  conveyance  described,  and  did  not  own 
the  improvements  situated  thereon,  and  had 
no  interest  therein  which  she  could  convey  to 
the  defendant,  Jennie  Lee  Williams,  and  that 
the  consideration  of  the  note  herein  sued 
on  for  that  reason  has  totally  failed,"  and 
ask  to  be  discharged  with  their  costs.  To  this 
pleading  plaintiffs  filed  general  and  special  de- 
murrers, which  were  sustained. 

And  the  next  assignment  of  error  which  we 
shall  consider,  is:  "(2)  The  court  erred  in 
sustaining  the  general  and  special  demurrers 
of  the  plaintiff  to  the  amended  answer  of  the 
defendants  to  the  first  amended  complaint, 
and  In  dismissing  this  cause  from  the  docket 
of  the  court,  in  that  the  said  amended  answer 
contains  statements  constituting  a  good  and 
valid  defense  to  piaintifTs  alleged  cause  of 
action  as  shown  by  its  first  amended  com- 
plaint." We  will  consider  this  together  with 
the  next  assignment  of  error,  which  is:  "(3) 
The  court  erred  in  sustaining  the  plaintiff's 
general  and  special  demurrers  to  paragraph 
3  of  defendants'  amended  answer  to  the  first 
amended  complaint,  in  ttiat  In  said  paragraph 
the  defendant  states  that  at  the  execution  of 
the  conveyance  from  Mrs.  Susan  E.  Mays  to 
Jennie  Lee  Williams  that  the  said  Susan  B. 
Mays  did  not  have  the  possession,  right,  or 


title  to  the  premises  described  In  said  con- 
veyance, and  did  not  own  the  improvements 
situated  thereon,  and  had  no  Interest  therein 
which  she  could  convey  to  the  defendant, 
Jennie  Lee  Williams,  and  that  the  considera- 
tion of  the  note  sued  on  for  that  reason  to- 
tally failed."  The  exhibit  attached  to  the 
pleading  reads  as  follows:  "That  I,  Susan  E. 
Mays,  of  Maysville,  Ind.  T.,  for  and  in  con- 
sideration of  the  sum  of  one  dollar  ($1.00) 
cash  in  hand  to  me  this  day  paid  by  Samuel 
L.  Williams  and  Jennie  Lee  Williams,  the 
receipt  of  which  money  is  hereby  acknowl- 
edged, and  the  further  consideration  of  the 
sum  of  five  thousand  dollars  ($5,000)  to  be 
paid  by  Samuel  L.  Williams  and  Jennie  Lee 
Williams  on  the  4th  day  of  May,  1904,  which 
indebtedness  is  evidenced  by  a  promissory 
note  of  even  date  herewith,  due  on  the  4th 
day  of  May,  1904,  bearing  interest  at  the  rate 
of  8  per  cent,  per  annum  from  date,  signed  by 
S.  L.  Williams,  Jennie  Lee  Williams,  and 
S.  T.  Williams,  I  hereby  bargahi,  sell,  and 
convey  and  relinquish  all  my  right,  title,  or 
claim  which  I  have  in  any  way  in  and  to  the 
possession  of  the  lands  and  Improvements 
situated  upon  [describing  the  lands]  Chicka- 
saw Nation,  Ind.  T. ;  relinquishing  unto  the 
said  Samuel  L.  Williams  and  Jennie  Lee  Wil- 
liams all  rights  which  I  have  in  and  to  the 
proceeds  due  or  to  become  due,  or  from  the 
sales  of  town  property  or  my  interest  in  the 
said  town  site  located  on  the  above-described 
premises;  hereby  relinqulsblng  to  them  any 
claim  that  I  have  by  any  former  agreement 
pertaining  to  any  town  site  on  said  lands 
above  described.  Witness  my  hand  this,  the 
4th  day  of  February,  1904.  [Signed]  Susan 
B.  Maya."  Without  passing  upon  the  question 
as  to  whether  or  not  the  facts  set  forth  in 
this  exhibit  can  be  properly  considered  by 
us  In  reviewing  the  action  of  the  lower  court, 
or  whether  they  could  have  been  properly 
considered  by  the  lower  court  In  passing  upon 
this  demurrer,  we  will  say  that  it  clearly  ap- 
pears from  the  statements  thereof  that  they 
do  not  bear  out  the  statements  made  in  the 
complaint.  Instead  of  the  "sole  and  only 
consideration  of  said  note"  being  "the  pre- 
tended and  Illegal  sale  of  certain  lands,"  the 
exhibit  shows  that  it  was  only  intended  by 
Susan  B.  Mays  to  "bargain,  sell,  and  convey 
and  relinquish  all  my  right,  title,  or  claim 
which  I  have  In  any  way  in  and  to  the  pos- 
session of  the  lands  and  improvements  situ- 
ated upon"  certain  lands,  and  that  she  was 
simply,  in  addition  thereto,  "relinquishing  un- 
to Samuel  L.  Williams  and  Jennie  Lee  Wil- 
liams any  right  which  I  have  in  and  to  the 
proceeds  due  or  to  become  due  from  the  sales 
of  town  property,  or  any  Interest  in  the  said 
town  site  located  on  the  above-described  prem- 
ises." Tlius  it  would  appear  from  the  com- 
plaint. If  said  exhibit  Is  to  be  considered  a 
part  thereof,  that  the  "sole  and  only  con- 
sideration of  said  note"  was  not  "the  pretMid- 
ed  and  illegal  sale  of  certain  lands  situated 
near  Maysville  in  the  Chickasaw  Nation,  Ind. 
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T.,"  and  that  the  court  committed  no  error  in 
sustaining  a  demurrer  to  that  plea. 

The  third  paragraph  of  the  answer  reads  as 
follows:  "(3)  And  still  further  answering 
herein  the  defendants  say  tliat  the  plaintiff 
ought  not  to  further  prosecute  and  maintain 
this  action  against  them,  because  they  allege 
and  charge  that  at  the  date  of  execution  of 
said  conveyance  from  Mrs.  Susan  E.  Mays  to 
Jennie  Lee  Williams  as  aforesaid  said  Susan 
E.  Mays  did  not  have  the  possession,  right,  or 
title  to  the  premises  in  said  conveyance  de- 
scribed, and  did  not  own  the  improvements 
situated  thereon,  and  had  no  Interest  therein 
which  she  could  convey  to  the  defendant, 
Jennie  Lee  Williams,  and  that  the  considera- 
tion of  the  note  herein  sued  on  for  the  reason 
has  totally  failed"— «nd  ask  to  be  discharged 
with  their  costs.  To  this  paragraph  of  the 
answer  plaintiff  demurs  "  ♦  ♦  •  because 
the  matters  therein  set  forth  are  wholly  ir- 
relevant, and  immaterial  to  the  issues,  and 
constitute  no  defense  to  plaintiff's  cause  of  ac- 
tion, or  any  part  thereof."  The  court  sustain- 
ed this  demurrer,  and  the  question  now  is 
whether  this  paragraph  states  facts  sufficient 
to  constitute  a  plea  of  total  failure  of  consid- 
eration. Mansfield's  Digest,  I  6033  (Ind.  T. 
Ann.  St  1899,  |  3238),  provides:  '•  ♦  •  • 
TbB  defendant  may  set  forth  in  his  answer  as 
many  grounds  of  defense,  •  •  •  as  he 
shall  have.  Each  shall  be  distinctly  stated  in 
a  separate  paragraph,  and  numbered."  Bliss, 
Code  Pleading,  §  84<3,  says:  "This  requirement 
to  state  each  defense  separately  is  substantial 
as  well  as  formal,  and  involves  the  obligation 
to  embody  in  each  statement  every  fact  which 
is  necessary  to  constitute  the  defense."  See, 
also,  Cairo  &  Fulton  R.  R.  Co.  v.  Parks,  32 
Ark.  131;  Taylor  v.  Purcell,  60  Ark.  611,  31 
S.  W.  567.  In  speaking  of  pleas  of  failure  of 
consideration,  8  Cyc.  161,  says:  "These  pleas 
when  permissible  should  be  framed  on  the 
theory  that  originally  there  was  a  considera- 
tion which  wholly  or  partially  falls  because 
of  something  occurring  subsequently,  and  must 
state  facts  sufflcient  to  defeat  or  diminish  a 
recovery."  14  Enc.  Pi.  &  Pr.  p.  635,  says: 
"Where  the  alleged  failure  consists  in  the 
nonperformance  of  plaintiff's  reciprocal  prom- 
ise or  duty,  the  allegation  and  breach  thereof 
must  be  distinctly  alleged,  showing  with  cer- 
tainty that  defendant  has  suffered  damage 
directly  resulting  from  the  alleged  breacn.' 
Now,  giving  this  plea  every  intendment  gath- 
ered from  the  entire  answer,  which  we  are  not 
compelled  to  do,  where  is  alleged  the  nonper- 
formance of  plaintifTs  reciprocal  prcunlse  and 
the  breach  thereof?  In  other  words,  where  in 
this  plea  is  alleged  a  duty  and  a  breach  there- 
of on  the  part  of  plaintiff  wlilch  he  has 
not  performed  resulting  in  damage  to  this  de- 
fendant? It  is  simply  alleged  that  "said 
Susan  E.  Mays  did  not  have  the  possession, 
right,  or  title  to  the  premises  in  said  convey- 
ance described,  and  did  not  own  the  improve- 
ments situated  thereon,  and  had  no  interest 
therein  which  she  could  convey  to  the  defend- 


ant Jennie  Lee  Williams."  Does  the  plea 
show  that  Susan  E.  Mays  so  represented? 
Did  she  purport  to  convey  the  title  to  this 
property  to  Jennie  Lee  Williams?  It  does 
not  so  appear  from  the  face  of  the  plea.  To 
aid  It,  if  possible,  let  us  turn  to  the  exhibit. 
That  only  purports  to  "bargain,  sell,  and  con- 
vey and  relinquish  all  my  right,  title,  or  claim 
which  I  have  in  any  way  In  and  to  the  pos- 
session of  the  lands  and  improvements  situ- 
ated upon  (describing  the  land),  and  relin- 
quishing to  the  makers  of  this  note  "all  rights 
which  I  liave  in  and  to  the  proceeds  due  or  to 
become  due"  of  other  property.  There  was  no 
warranty  of  title  here.  Ray  et  al.  v.  Wool- 
folk,  Use,  etc.,  1  Smedes  and  M.  (Miss.)  523. 
was  an  action  In  assumpsit  on  a  promissory 
note  executed  by  plaintiffs  In  error,  the  de- 
fendants below.  Besides  the  general  issue 
they  filed  a  special  plea  to  the  effect  follow- 
ing: "That  the  note  sued  on  was  executed  for 
and  In  consideration  of  a  certain  town  lot 
in  Brandon,  sold  to  Charles  S.  Woolfolk,  as 
executor  of  William  R.  Woolfolk,  deceased, 
to  the  defendants,  and  for  no  other  considera- 
tion ;  and  they  aver  that  the  whole  consider- 
ation has  failed,  because  neither  the  said 
decedent  nor  his  said  executor  ever  had  any 
title  to  said  lot  which  they  could  communicate 
to  the  defendants."  To  this  plea  there  was  a 
demurrer.  Passing  on  it  the  court  said:  "It 
does  not  disclose  enough  to  enable  the  court 
to  determine  whether  the  consideration  has 
failed  or  not.  It  states  no  warranty  of  title, 
and  for  aught  that  appears  the  purchaser 
might  have  agreed  to  run  the  risk  of  the  title. 
It  is  therefore  defective."  So  we  say  in  this 
case  this  plea  states  no  warranty,  but  from 
the  exhibit  it  does  affirmatively  appear  that 
the  purchaser,  the  defendant  in  this  case,  did 
agree  to  run  the  risk  of  the  title  to  the  prop- 
erty therein  set  forth,  and  cannot  now  be 
heard  to  say  that  the  consideration  of  the 
note  given  in  purchase  of  that  property  failed 
by  reason  of  plaintiff's  failure  of  title  therein. 
Nowhere  is  it  alleged  that  she  did  not  de- 
rive the  benefit  of  tliat  compromise,  or  is  not 
In  full  and  undisputed  possession  of  every- 
thing Involved  in  that  controversy.  Nowhere 
is  it  alleged  that  she  has  In  any  way  been 
disturbed  in  her  possession  in  anything  there- 
by acquired,  or  has  suffered  any  damage  by 
reason  of  the  alleged  failure  of  title;  but  it 
is  conceded  on  both  sides  that  she  took  the 
property  in  controversy  in  allotment.  In  sup- 
port of  the  doctrine  that  a  breach  of  the  re- 
ciprocal promise  must  be  distinctly  alleged 
showing  with  certainty  that  the  defendant  has 
Buffered  damage,  we  call  attention  to  Taylor 
V.  Purcell,  60  Ark.  612,  31  S.  W.  568,  where 
the  court  said:  "In  the  first  paragraph  of  the 
supplemental  answer  he  alleges  in  substance 
that  the  plaintiff,  to  induce  him  to  execute 
the  note  sued  on,  agreed  to  release  all  claims 
under  a  certain  deed  of  trust  upon  defend- 
ant's property,  and  that  they  had  failed  to 
comply  with  such  agreement,  and  that  the 
trust  deed  was  still  unsatisfied,  etc.    But  he 
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does  not  state  •  •  •  that  he  was  dam- 
aged In  any  way  by  the  failure  to  satisfy 
said  deed.  He  does  not  allege  that  plaintiff 
afterwards  made  any  claim  to  the  property 
desoribed  In  the  deed,  or  disturbed  his  pos- 
session or  right  thereto  to  any  extent, 
•  •  *  and  held  that  this  paragraph  con- 
stituted no  plea  of  failure  of  consideration 
for  the  note  sned  on." 

It  follows  that  the  court  did  not  err  In 
sustaining  the  demurrers  to  the  defendants' 
amended  answer  to  the  first  amended  com- 
plaint, and,  as  the  facts  set  forth  In  plain- 
tiff's first  amended  complaint  were  sufficient 
to  state  a  cause  of  action,  that  the  judgment 
of  the  lower  court  must  be  affirmed. 


STATE  ex  rel.   STEVENSON  v.  RUSSELL, 
Judge. 

(Supreme  Court  of  Oklahoma.     May  13,  1008.) 

1.  Mandamus— When  Lies. 

The  writ  of  mandamus  will  not  lie  except 
to  compel  the  performance  of  an  act  which  the 
law  specially  enjoins  as  a  duty  resulting  from 
an  omce,  trust,  or  station. 

2.  Same— To  Juooe— Admission  to  Bail. 

The  writ  of  mandamus  will  not  lie  to  com- 
pel a  district  judge  to  enter  of  record  in  the 
district  court  ol  a  certain  county  in  his  district 
an  alleged  order  admitting  defendant  to  bail, 
where  it  appears  that  the  same  is  not  there 
properly  entitled  to  record. 
(Syllabus  by  the  Court.) 

Application  by  the  state,  on  the  relation 
of  James  Stevenson,  for  writ  of  mandamus 
to  S.  H.  Russell,  judge  of  the  district  court 
of  Carter  county.     Writ  denied. 

Prewltt,  Cardwell  &  Snlggs,  for  relator. 
S.  H.  Russell,  pro  se. 

TURNER,  J.  On  February  19,  1908,  the 
petitioner,  James  Stevenson,  brought  an 
original  proceeding  in  this  court  for  a  writ  of 
habeas  corpus  to  secure  his  release  from 
custody  on  ball.  The  petitioner  urged  two 
gronnds  on  which  he  claimed  his  right  to 
the  writ;  the  first  being  that  after  bis  In- 
dictment for  a  capital  offense  he  applied  to 
the  Honorable  Hosea  Towusend,  who  at  that 
time  was  judge  of  the  United  States  Court 
for  the  Southern  District  of  the  Indian  Ter- 
ritory, for  bail,  and  that  said  judge  admitted 
the  petitioner  to  ball  In  the  sum  of  $5,000, 
and  that  after  the  transition  of  said  court 
into  the  district  court  of  the  state  of  Olda- 
homa  the  said  court  of  said  district  refused 
to  admit  the  petitioner  to  ball  under  said 
order.  That  petitioner  thereafter  applied 
to  the  Honorable  R.  McMillan,  judge  of  the 
Fourteenth  judicial  district  of  the  state  of 
Oklahoma,  to  be  admitted  to  ball,  and  a 
hearing  of  said  application  was  had;  that 
upon  considering  the  testimony  the  said 
judge  of  said  court  committed  petitioner 
to  the  common  jail  of  Cleveland  county  to 
be  held  upon  said  indictment  without  ball ; 
that  said  restraint  was  Illegal;    that  peti- 


tioner was  not  guilty  of  the  crime  of  murder 
or  any  crime,  and  the  proof  of  guilt  was  not 
evident,  nor  the  presumption  thereof  great. 
An  alleged  copy  of  which  said  order  was  fil- 
ed with  his  said  petition.  His  contontlon 
was  that  said  order  admitting  him  to  ball 
was  res  adjudlcata  as  to  his  right  thereto. 
But  It  appeared  on  that  application  that  no 
order  granting  ball  was  ever  entered  of  rec- 
ord on  the  journal  of  either  the  United 
States  Court  for  the  Southern  District  of  the 
Indian  Territory  or  the  said  district  court  of 
Carter  county,  Okl.,  or,  indeed,  of  any  court 
whatever,  and  for  that  reason  the  writ  of 
habeas  corpus  in  that  case  was  denied. 

This  is  an  original  application  for  a  writ 
of  mandamus  filed  herein  on  April  22,  1908, 
by  said  petitioner  to  require  the  Honorable 
Stilwell  H.  Russell,  judge  of  the  district 
court  of  Carter  county,  to  pass  Judgment  up- 
on an  application  to  supply  the  record  In 
said  cause  and  have  said  order  entered 
therein,  a  copy  of  which  Is  alleged  by  peti- 
tioner to  have  been  presented  to  him  as  an 
exhibit  to  said  petition,  and  which  It  Is  al- 
leged he  refused  to  do  or  consider.  On  April 
30,  1908,  respondent  filed  answer  to  the  al- 
ternative writ  of  mandamus  issued  herein, 
and  the  cause  came  on  for  hearing  upon  an 
agreed  statement  of  facts.  During  the  hear- 
ing It  developed  that  the  alleged  original  or- 
der of  Judge  Townsend  admitting  defend- 
ant to  ball  In  the  sum  of  $5,000  was  on  file 
In  this  court  with  petitioner's  application 
for  ball  aforesaid,  but  had  never  been  en- 
tered of  record,  either  in  the  district  court 
of  Carter  county  or  In  the  district  court  of 
McLaln  county  where  the  indictment  Is  pend- 
ing, or  anywhere  else,  so  far  as  this  court  is 
advised.  It  does  not  clearly  appear  to  this 
court  from  the  testimony  submitted  on  this 
application  whether  this  alleged  order  was 
made  as  a  court  order  or  a  chambers  order 
by  Judge  Townsend  at  Ardmore;  but  from 
the  face  of  a  copy  of  the  alleged  order  It 
appears  to  be  a  court  order  made  by  him  at 
Purcell. 

The  court  Is  therefore  of  the  opinion  that 
said  order  is  In  no  event  properly  admissible 
of  record  In  the  district  court  of  Carter  coun- 
ty, and  for  that  reason  the  peremptory  writ 
of  mandamus  In  this  case  Is  refused.  All 
the  Justices  concur. 


FAUROT  V.  OKLAHOMA  WHOLESALE 
GROCERY  CO. 

(Supreme  Court  of  Oklahoma.    May  13,  1908.) 

Negligence  —  Dangerous     Premises  —  Un- 
guarded Elevator. 

A  person  injured,  although  an  infant,  by 
falling  down  an  elevator  shaft  in  a  wholesale 
grocery  which  was  left  unguarded,  in  order  to 
recover  mu-st  .show  the  owner  of  the  premises 
was  under  obligations  to  protect  him  from  the 
injury ;  and  the  owner  of  such  premises  is  liable 
for  an  injury  occurring  therein  through  his  neg- 
ligence only  when  the  injured  person  comes  up- 
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on  them  by  invitation,  express  or  implied,  of  the 
owner. 

[EM.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  37,  Negligence,  §§  4.5-47.] 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Oklahoma 
County;  B.  F.  Burwell,  Judge. 

Action  by  Henry  Faurot,  by  his  next 
friend,  Anna  Faurot,  against  the  Oklahoma 
Wholesale  Grocery  Company.  Judgment  for 
defendant,  and  plaintiff  brings  error.  Af- 
firmed. 

Fred  S.  Caldwell,  for  plaintiff  In  error. 
Sbartel,  Keaton  &  Wells,  for  defendant  in 
error. 

KANE,  J.  This  was  an  action  for  dam- 
ages for  personal  injtiries  alleged  to  have 
been  sustained  by  plaintiff  in  error,  who,  for 
convenience,  will  hereafter  be  called  the 
plaintiff,  by  reason  of  the  negligence  of  the 
defendant  in  error,  who,  for  convenience, 
will  hereafter  be  called  the  defendant,  in 
leaving  unguarded  an  elevator  shaft  on  the 
premises  occupied  by  it  in  Oklahoma  City 
where  it  conducts  a  wholesale  grocery  busi- 
ness. In  the  court  l)elow  a  demurrer  to  the 
evidence  of  the  plaintiff  was  interposed  by 
the  defendant  and  sustained  by  the  court, 
and  Judgment  entered  for  the  defendant.  To 
this  ruling  of  the  court  below  plaintiff  dxily 
excepted,  and  the  cause  is  now  in  this  court 
on  appeal. 

The  defendant  raises  some  objections  to 
the  court  going  into  the  merits  of  the  cause 
on  account  of  alleged  defects  in  the  record; 
but  we  prefer  to  pass  over  these  objections 
without  deciding  them,  and  try  the  case  on 
its  merits. 

The  facts,  as  shown  by  the  evidence,  were 
substantially  as  follows:  At  the  time  of  the 
accident  the  defendant,  a  corporation,  was 
occupying  and  had  under  its  care  and  control 
and  was  conducting  its  business  of  a  whole- 
sale grocery  In  a  certain  brick  building  In 
Oklahoma  City.  In  the  rear  of  the  building 
there  was  a  platform  where  goods  were  load- 
ed and  unloaded.  The  plaintiff  was  a  boy 
about  9%  years  old  at  the  time  of  the  acci- 
dent, and  his  father  was  conducting  the  meat 
department  of  a  retail  grocery  store  in  Okla- 
homa City  known  as  "Brown's  C.  O.  D." 
Plaintiff's  father  frequently  required  him, 
when  not  In  school,  to  come  to  said  store  and 
deliver  meat  orders  that  came  In  too  late  to 
be  delivered  by  the  grocery  wagon.  On  the 
day  of  the  accident  plaintiff  was  so  required 
to  be  at  said  store.  The  said  Brown's  C.  O. 
D.  was  one  of  defendant's  retail  customers 
In  Oklahoma  City,  and  at  about  the  time  of 
the  accident  the  defendant  had  purchased  a 
load  of  empty  boxes  from  Eli  Brown,  the 
proprietor  of  Brown's  C.  O.  D.,  promising  to 
send  its  own  team  for  them.  Before  the  de- 
fendant sent  for  the  boxes  Brown,  without 
any  instructions  from  the  defendant  In  error 
to  do  so,  the  boxes  being  in  his  way,  deliver- 


ed them  to  the  defendant.  This  delivery  of 
the  boxes  to  defendant  on  the  part  of  Brown 
was  made  by  one  of  Brown's  employ^  nam- 
ed Baker.  The  plaintiff  accompanied  Baker 
to  the  defendant's  place  of  business  at  the  re- 
quest of  one  of  Brown's  clerks  to  show  the 
driver  where  the  wholesale  house  was.  When 
the  boy  and  the  driver  came  to  defendant's 
place  of  business  they  drove  in  the  west  side 
and  to  the  rear  of  the  building,  this  being  the 
proper  place  to  make  delivery  of  said  boxes. 
The  rear  door  being  fastened,  and  there  l)e- 
ing  no  person  there  to  receive  the  boxes, 
plaintiff,  by  said  Baker's  direction,  went  to 
the  front  of  the  building,  passed  around  on 
the  west  side  thereof,  and  entered  defend- 
ant's place  of  business  through  the  large 
double  door  in  the  front  entrance  thereof  for 
the  purpose  of  finding  some  person  to  receive 
the  t)Oxes.  Upon  entering  said  building  plain- 
tiff saw  some  persons  working  in  the  light  of 
some  electric  lights  burning  in  the  rear  part 
of  the  building.  He  walked  down  a  passage- 
way, having  boxes  of  goods,  etc.,  plied  high 
on  either  side.  In  proceeding  down  said  pas- 
sageway he  walked  into  defendant's  eleva- 
tor shaft,  which  was  open  and  without  any 
railing  or  guard  of  any  sort,  and  received  In- 
juries of  a  serious  nature. 

The  foregoing  are.  In  substance,  the  facta 
upon  which  counsel  for  plaintiff  claims  his 
right  to  recover.  He  insists  that  bis  client 
comes  within  the  rule  laid  down  in  Bennett 
V.  Louisville  &  Nnshvilie  R.  R.  Co.,  102  U. 
S.  577.  26  I..  Ed.  235:  "The  owner  or  occu- 
pant of  land  who,  by  Invitation,  express  or 
implied,  induces  or  leads  others  to  come  upon 
his  premises  for  any  lawful  purpose.  Is  lia- 
ble in  damages  to  such  persons — they  using 
due  care — for  injuries  occasioned  by  the  un- 
safe condition  of  the  land  or  its  approaches, 
if  such  condition  was  known  to  him  and  not 
to  them,  and  was  negligently  suffered  to  ex- 
ist, without  timely  notice  to  the  public,  or  to 
those  who  were  likely  to  act  upon  such  invi- 
tation." The  facts  in  the  United  States  Su- 
preme Court  case  above  cited  are:  That  the 
plaintiff  was  injured  while  passing  over  the 
customary  and  only  available  and  convenient 
route  for  persons  passing  from  the  railway 
depot  to  the  steamboat  landing.  That  the 
custom  of  travelers  to  use  such  passageway 
as  a  footway  was  not  only  a  necessary  one, 
but  was  known  to  and  permitted  by  the 
company.  There  was  no  safe  and  convenient 
way  except  the  one  pursued  by  the  plaintiff, 
and  he  was  injured  while  going  to  the  steam- 
boat for  the  purpose  of  prosecuting  his  Jour- 
ney. The  difference  l)etween  the  facts  In  this 
case  and  the  case  at  l>ar  are  too  obvious  to 
need  extended  discussion.  There  the  plain- 
tiff was  on  business  with  the  defendant,  and 
was  traveling  the  only  convenient  and  avail- 
able route,  and  the  passage  of  passengers 
over  such  route  was  known  to  and  permitted 
by  the  company.  Here  tlie  plaintiff  was  act- 
ing for  the  accommodation  of  a  third  person 
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without  tbe  knowledge  or  consent  of  the  de- 
fendant, and  was  Injured  while  upon  the 
premises  of  the  defendant  without  an  invita- 
tion, express  or  implied.  In  Toledo,  Wabash 
&  Western  Railway  Company  v.  Grush,  67 
111.  262,  16  Am.  Rep.  618,  another  case  cited 
by  plaintiff,  Grush  brought  suit  against  tbe 
railroad  company  to  recover  for  an  injury 
received  in  stepping  through  a  hole  in  the 
platform  at  the  railroad  company's  station. 
Grush  obtained  Judgment  In  the  lower  court, 
and  the  api)ellate  court  in  sustaining  the 
judgment  of  the  trial  court  speaks  as  fol- 
lows: "In  tbe  case  under  consideration  the 
plaintiff  lawfully  entered  upon  the  platform 
by  the  direction  of  his  employer  to  see  that 
certain  freight  belonging  to  the  latter,  and 
which  bad  arrived  at  the  station  by  appel- 
lant's road,  was  properly  taken  care  of,  and 
while  upon  the  platform  between  5  and  6 
o'clock  p.  m.  for  that  purpose  and  locking  for 
tbe  agent  he  accldently  stepped  through  a 
hole  in  the  platform,  causing  a  severe  inter- 
nal injury."  The  Grush  Case  Is  clearly  dis- 
tinguishable from  this  one.  Tbe  plalntifC 
there  was  upon  a  depot  platform  where  the 
railroad  company  impliedly  invited  people 
having  business  with  it.  Here  the  plaintiff 
was  upon  the  premises  without  invitation. 
Other  cases  are  cited;  but  none  are  stronger 
in  favor  of  plaintiff  than  the  foregoing,  and 
clearly  his  case  does  not  fall  within  tbe  rule 
laid  down  In  them. 

By  no  rule  of  interpretation  could  the  plain- 
tifTs  presence  on  the  premises  of  tbe  defend- 
ant be  construed  to  be  by  Invitation,  express 
or  implied.  Tbe  nature  of  defendant's  busi- 
ness was  not  such  as  to  be  an  implied  invi- 
tation to  the  general  public  to  enter  its  place 
of  business,  nor  is  it  pretended  that  Mr. 
Brown  was  acting  at  the  request  of  defend- 
ant in  delivering  tbe  boxes,  nor  that  the  de- 
fendant wag  In  any  way  responsible  for  the 
presence  of  plaintiff  on  the  premises.  Tbe 
evidence  shows  that  the  defendant  was  going 
to  deliver  the  boxes  Itself,  but  that  Brown 
voluntarily  delivered  them  l)ecause  they  were 
in  his  way,  and  the  boy  went  along  by  re- 
quest of  Brown's  clerk  to  show  Brown's  driv- 
er the  way  to  the  defendant's  premises.  We 
have  very  carefully  examined  the  authorities 
cited  by  plaintiff,  and  do  not  find  among 
them  a  single  case  where  a  recovery  has  been 
had  under  a  statement  of  facts  similar  to  the 
facts  in  the  case  at  bar. 

In  tbe  case  at  bar  it  does  not  appear  from 
the  evidence  that  there  existed  any  obligation 
or  duty  towards  the  party  injured  which  the 
defendant  had  left  undischarged  or  unfulfilled. 
"In  every  case  Involving  actionable  negli- 
gence  there  are  necessarily  three  elements 
essential  to  its  existence:  (1)  The  existence 
of  a  duty  on  the  part  of  the  defendant  to  pro- 
tect tbe  plaintiff  from  tbe  Injury  of  which  he 
complains ;  (2)  a  failure  by  tbe  defendant  to 
perform  that  duty ;  and  (3)  an  injury  to  the 
plaintiff  from  such  failure  of  the  defendant. 
When  these  elements  are  brought  together, 
95P.-30 


they  imitedly  constitute  actionable  negligence. 
The  absence  of  any  one  of  these  elements 
renders  a  complaint  bad  or  the  evidence  in- 
sufficient." Faris  V.  Hoberg,  134  Ind.  269,  33 
N.  E.  1028,  39  Am.  St.  Rep.  261.  Another 
Indiana  case  states  tbe  rule  thus :  "A  person 
entering  a  warehouse  as  a  licensee  merely 
and  falling  down  an  unprotected  elevator 
shaft  to  his  Injury  has  no  cause  of  action 
against  the  owner  of  such  warehouse.  It  is 
only  when  the  injured  party  comes  upon  the 
premises  of  the  owner  or  proprietor  by  invi- 
tation, express  or  implied,  that  the  latter  as- 
sumes the  obligation  of  providing  safe  and 
suitable  means  of  Ingress  and  egress,  and  of 
moving  al>out  tbe  premises."  The  South 
Bend  Iron  Works  v.  Larger,  11  Ind.  App. 
367,  39  N.  E.  209.  The  case  of  Hargreaves 
V.  Deacon,  25  Mich.  1,  is  strongly  in  point 
here.  It  is  in  point  not  only  on  the  proposi- 
tions of  law  Involved,  but  the  i)erson  Injured 
in  that  case  was  also  a  child  of  tender  years, 
making  the  language  of  Mr.  Justice  Camp- 
bell particularly  applicable  to  the  case  at  bar : 
"The  plaintiff  below  sued  as  administrator 
of  his  son,  a  child  of  tender  years,  who  was 
killed  by  falling  into  a  cistern  on  the  prem- 
ises of  plaintiffs  in  error,  which  had  been,  as 
was  claimed,  left  uncovered.  •  •  *  There 
is  some  danger  In  dealing  with  these  ques- 
tions of  confounding  legal  obligations  with 
those  sentiments  which  are  Independent  of 
the  law,  and  rest  merely  on  grounds  of  feel- 
ing or  moral  considerations.  We  feel,  usual- 
ly, more  indignation  at  wrongs  done  to  chil- 
dren than  at  wrongs  done  to  others.  But  the 
law  has  not  usually  given  them  civil  reme- 
dies on  any  such  basis.  Nor  does  it  usually, 
if  ever,  impose  any  duties  on  strangers  to- 
wards them,  resting  entirely  on  the  fact  that 
they  are  children.  *  *  *  If,  for  example, 
a  grown  person  coming  upon  the  premises 
simply  by  the  permission  of  the  occupants 
had  fallen  into  this  cistern  without  any  negli- 
gence by  stepping  where  there  was  no  appar- 
ent danger,  he  would  in  law  have  stood  just 
where  this  child  did.  The  Injury  might  have 
happened,  as  in  Plsher  v.  Thlrkell,  21  Mich. 
1,  from  the  insecurity  of  an  apparently  safe 
covering.  We  have  searched  diligently,  and 
perhaps  a  little  anxiously,  to  find  legal  sup- 
port for  a  distinction,  but  there  is  no  founda- 
tion for  any  in  law,  and  we  think  there  is 
none  in  any  reason  which  should  govern  the 
action  of  courts  of  justice.  *  *  ♦  We  ex- 
press no  opinion  concerning  cases  where  the 
nature  of  the  business  is  such  as  to  present 
peculiar  attraction  to  children  beyond  other 
kinds  of  occupation.  A  person  Incurs  no  du- 
ties towards  persons  by  not  warning  or  driv- 
ing them  from  his  premises,  and  they  go 
there,  if  mere  volunteers  and  without  invita- 
tion, at  their  own  risk." 

F'rom  the  foregoing  authorities  it  is  deduc- 
ible  that  a  person  Injured,  although  an  in- 
fant, by  falling  down  an  elevator  shaft  in  a 
wholesale  grocery,  which  was  left  unguarded, 
in  order  to  recover  must  show  the  owner  of 
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the  premises  was  under  obligation  to  protect 
bim  from  the  injury ;  and  tlie  owner  of  such 
premises  is  liable  for  an  Injury  occurring 
therein  through  his  negligence  only  where  the 
injured  person  comes  upon  them  by  invita- 
tion, express  or  implied,  of  the  owner. 

We  express  no  opinion  concerning  cases 
where  the  nature  of  the  business  Is  such  as 
to  present  peculiar  attraction  to  children,  aa 
that  question  is  not  in  this  case. 

No  matter  how  much  we  may  regret  the 
accident  to  the  plaintiff.  It  seems  clear  that  it 
Is  one  of  those  for  which  the  law  entitles  him 
to  no  relief  against  the  defendant.  He  was 
upon  the  premises  of  the  defendant  without 
invitation  under  such  circumstances  that  the 
defendant  owed  him  no  duty  to  protect  him 
from  the  Injury  of  which  he  complains.  This 
being  so,  it  follows  that  the  demurrer  to  the 
evidence  was  properly  sustained,  and  the 
judgment  of  the  court  below  must  be  af- 
firmed.   All  the  Justices  concur. 


MAGGERT  v.  KEELE. 
(Supreme  Court  of  Oklahoma.    April  13,  1908.) 

1.  Justices   of  the   Peace— Appeal— Final 
Judgment. 

An  order  of  a  justice  of  the  peace  sustain- 
ing a  motion  to  retax  the  cost,  made  on  motion 
after  judgment  has  been  rendered  in  an  action, 
is  not  a  final  judgment  from  which  an  appeal 
may  be  taken  and  a  trial  de  novo  had  as  provid- 
ed by  section  5044,  Wilson's  Rev.  &  Ann.  St. 
Okl.  1903. 

2.  Same  —  Final  Obdeb  —  Retaxation  of 
Costs. 

An  order  rendered  by  a  justice  of  tlie  peace 
sustaining  a  motion  to  retax  the  cost  and  retax- 
ing  the  same  is  a  final  order,  which  may,  under 
section  4732  of  Wilson's  Rev.  &  Ann.  St.  Okl. 
1903,  be  reviewed  by  the  district  court  upon  peti- 
tion In  error  setting  forth  the  errors  complain- 
ed of. 
(Syllabus  by  the  Court.) 

Error  from  District  Court,  Garfield  Coun- 
ty; J.  L.  Pancoast,  Judge. 

Action  by  W.  W.  Keele  against  Charley 
Maggert  before  a  justice.  Motion  to  retax 
costs,  and  defendant  appealed.  Appeal  dis- 
missed, and  defendant  brings  error.    Affirmed. 

Moore  &  Moore,  for  plaintiff  in  error. 
Houston  &  Buckner,  for  defendant  in  error. 

HAYES,  J.  This  action  arose  before  Frank 
J.  Feger,  a  justice  of  the  peace  of  Enid  City 
township,  Garfield  county.  In  which  court  de- 
fendant in  error  was  plaintiff  and  plaintiff 
in  error  was  defendant  Plaintiff  in  error  on 
the  29th  day  of  September,  1904,  filed  before 
said  justice  of  the  peace  his  motion  to  retax 
the  cost  in  said  cause,  and  on  the  same  day 
said  motion  was  sustained  by  the  court,  and 
the  cost  was  retaxed,  but  not,  however,  as 
prayed  for  in  said  motion.  Plaintiff  In  error 
appealed  from  the  order  of  the  justice  court 
sustaining  his  motion  to  retax  the  cost  to 
the  district  court  of  Garfield  county,  in  which 
court  there  was  filed,  on  the  20th  day  of  Oc- 
tober, 1904,  a  transcript  of  the  record  of  said 
justice  of  the  peace  before  whom  said  mo- 


tion was  heard,  which  said  transcript  sets 
out  the  proceedings  bad  upon  said  motion 
and  the  order  made  thereon,  and  with  said 
transcript  was  filed  the  motion  to  retax  the 
cost,  also  a  receipt  executed  by  the  said 
Frank  J.  Feger,  justice  of  the  peace,  ac- 
knowledging receipt  of  the  sum  of  $12  paid 
by  plaintiff  In  error  to  be  applied  on  the 
payment  of  the  judgment  in  said  cause  and 
In  payment  of  a  portion  of  the  cost  therein, 
but  no  part  of  said  amount  to  be  aK>lled  up- 
on the  cost  not  mentioned  In  said  receipt. 
At  the  same  time  there  was  also  filed  In  the 
district  court  a  bill  of  costs  in  the  justice 
court.  No  appeal  was  taken  from  the  judg- 
ment in  the  main  action.  On  the  23d  day  of 
May,  1905,  the  cause  came  cm  to  be  heard  be- 
fore the  district  court  of  Garfield  county,  and 
plaintiff  In  error  objected  to  the  introduction 
of  any  testimony  on  the  ground  that  the  or- 
der of  the  justice  of  the  peace  sustaining  said 
motion  to  retax  the  cost  and  retaxing  the 
same  Is  not  an  appealable  order,  which  mo- 
tion the  court  sustained,  and  the  appeal  was 
dismissed,  to  which  order  of  the  court  the 
plaintiff  In  error  saved  his  exceptions.  The 
action  of  the  court  In  dismissing  said  appeal 
Is  the  only  question  presented  to  this  court 
for  consideration. 

Section  5044  of  Wilson's  Revised  Statutes 
of  Oklahoma  provides :  "In  all  cases,  not  oth- 
erwise specially  provided  for  by  law,  either 
party  may  appeal  from  the  final  judgment 
of  any  justice  of  the  peace  to  the  district 
court  of  the  county  where  the  judgment  was 
rendered." 

Section  5053  of  said  statutes  is  as  follows : 
"An  appeal  may  be  taken  from  the  final  judg- 
ment of  a  justice  of  the  peace  In  any  case, 
except  In  cases  hereinafter  stated,  in  which 
no  appeal  shall  be  allowed :  First,  on  judg- 
ments rendered  on  confession.  Second,  In 
jury  trials,  where  neither  party  claims  in  his 
bill  of  particulars  a  sum  exceeding  twenty 
dollars." 

Under  the  provisions  of  these  sections  of  the 
statute,  an  appeal  may  be  taken  by  the  de- 
feated party  from  the  final  judgment  in  any 
action  before  a  justice  of  the  peace  except 
judgments  rendered  on  confession,  or  in  ac- 
tions where  the  amount  claimed  in  the  bill 
of  particulars  is  a  sum  not  exceeding  $20. 

Section  5046  of  Wilson's  Rev.  &  Ann.  St. 
1903  provides  that  an  appeal  taken  under  sec- 
tion 5044,  supra,  may  be  perfected  upon  the 
tiling  and  approval  of  an  appeal  bond,  and 
that  upon  such  appeal  a  trial  de  novo  shall 
be  had.  It  is  the  contention  of  plaintiff  In 
error  that  the  order  of  the  justice  of  the 
peace  sustaining  his  motion  to  retax  costs 
and  retaxing  the  same  is  a  final  judgment 
from  which  an  appeal  may  be  taken  as  pro- 
vided in  section  5(M4  et  sequentla;  and,  hav- 
ing filed  his  appeal  bond,  contends  that  he  is 
entitled  to  a  trial  de  novo  on  his  appeal  in 
the  district  court. 

No  brief  has  been  filed  by  the  defendant  In 
error,  but  the  record  discloses  that  the  triol 
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court  did  not  regard  said  order  as  a  "final 
Judgment"  from  which  an  appeal  could  be 
taken  as  provided  by  said  section  5044.  The 
C!ode  of  Civil  Procedure,  of  which  said  sec- 
tions form  a  part,  was  adopted  by  the  terri- 
tory of  Oklahoma  from  the  state  of  Kansas, 
and  said  section  is  In  the  exact  language  of 
the  section  of  the  'Kansas  statute  upon  the 
same  question.  Mr.  Justice  Valentine,  in 
Roll,  Thayer,  Williams  &  Co.  t.  Murray,  35 
Kan.  171,  10  Pac.  472,  In  discussing  what 
Judgments  or  orders  of  a  Justice  of  the  peace 
are  included  In  "final  Judgments,"  as  used 
In  section  5044,  said:  "It  will  be  seen  that 
an  appeal  can  be  taken  only  from  a  'final 
Judgment,'  and  the  appeal  can  be  taken  only 
after  the  'Judgment'  has  been  rendered,  and 
only  within  ten  days  after  the  'Judgment'  has 
been  rendered,  and  the  amount  of  the  appeal 
bond  must  not  in  any  case  be  'lees  than 
double  the  amount  of  the  Judgment  and 
costs.'  And  when  the  case  Is  taken  to  the 
district  court  on  appeal,  it  'shall  be  tried  de 
novo  In  the  district  court  upon  the  original 
papers  on  which  the  cose  was  tried  before 
the  Justice,  unless  the  appellate  court,  in  fur- 
therance of  Justice,  allow  amended  pleadings 
to  be  made  or  new  pleadings  to  be  filed.' 
Justices'  Code,  No.  122.  There  is  no  provision 
in  the  statutes  for  taking  an  appeal  from  the 
order  of  a  Justice  of  the  peace  in  any  provi- 
sional remedy  or  In  any  auclllary  proceeding, 
and  no  provision  anywhere  for  retrying  In 
the  district  court  upon  an  appeal  from  a  Jus- 
tice of  the  peace,  any  question  that  pertains 
only  to  some  provisional  remedy,  or  to  some 
ancillary  proceeding.  The  appeal  Is  from  a 
final  Judgment  only,  and  from  a  Judgment  on 
the  merits  only,  and  the  trtal  afterward  to  be 
bad  on  the  appeal  is  only  upon  the  merits." 

It  cannot  be  contended  that  the  order  of 
the  justice  of  the  peace  In  this  case  sustain- 
ing the  motion  to  rotax  the  costs  and  retax- 
Ing  the  same  Is  a  judgment  upon  the  merits 
of  the  case  in  which  said  motion  was  filed. 
Section  4732  of  Wilson's  Revised  Statutes 
of  Oklahoma  is  as  follows:  "A  judgment 
rendered,  or  final  order  made,  by  a  Justice  of 
the  peace,  or  any  other  tribunal,  board  or 
officer  exercising:  Judicial  functions,  and  in- 
ferior in  jurisdiction  to  the  district  court, 
may  be  reversed,  vacated  or  modified  by  the 
district  court." 

Sections  5034,  5035,  and  5036  of  said  stat- 
utes of  Oklahoma  provide  that  In  all  cases 
which  shall  be  tried  by  a  Jury  or  before  a 
Justice  of  the  peace,  without  a  jury,  either 
party  shall  have  the  right  to  except  to  the 
opinion  of  the  justice  urK>n  any  question  of 
law  arising  during  the  trial  of  the  cause,  and 
that  the  justice  shall  allow  and  sign,  upon 
request  from  either  party,  a  bill  of  exceptions 
containing  such  exceptions,  and  it  is  provided 
by  said  sections  what  said  bill  of  exceptions 
^all  contain. 

Section  5113  of  said  statutes  provides: 
"The  provisions  of  an  act  entitled  'An  act  to 
establish  a  Code  of  Civil  Procedure,'  which 


are.  In  their  nature,  applicable  to  the  juris- 
diction and  proceedings  before  Justices,  and 
in  respect  to  which  no  e9)eclal  provision  is 
made  by  statute,  are  applicable  to  proceed- 
ings before  justices  of  the  peace." 

It  has  been  held  by  the  Supreme  Court  of 
Kansas,  from  which  state  the  territory  of 
Oklahoma  adopted  this  statute,  that  under 
sections  5034,  5035,  5036,  and  5113,  a  judg- 
ment or  final  order  of  a  Justice  of  the  peace 
may  be  reviewed  by  proceedings  In  error  from 
the  courts  of  the  Justices  of  the  peace  to  the 
district  court  upon  the  api)eallng  party's  fil- 
ing in  the  district  court  his  i)etltIon  in  er- 
ror with  his  bill  of  exceptions  thereto  attach- 
ed. Burdick  on  New  Trials  and  Appeals,  18; 
Jackson  v.  Stoner,  17  Kan.  605;  Sowyer  v. 
Forbes  et  al.,  36  Kan.  612,  14  Pac.  148 ;  Rice 
V.  Harvey,  19  Kan.  144 ;  C,  R.  I.  &  P.  Ry. 
Co.  V.  Tompkins,  15  Okl.   595,  82  Pac.  832. 

The  Code  of  Civil  Procedure  of  the  terri- 
tory of  Oklahoma  therefore  provides  two 
methods  of  appeal  from  a  final  Judgment  ren- 
dered by  a  Justice  of  the  peace,  except  from 
the  Judgments  excepted  by  section  .505,3,  su- 
pra. An  appeal  may  be  taken  under  section 
5044,  supra,  and  a  trial  de  novo  had,  or  an 
apt>eal  may  be  taken  by  petition  In  error,  and 
the  errors  of  law  appearing  upon  the  face  of 
the  record  may  be  Inquired  into  and  the  judg- 
ment of  the  justice  court  may  be  reversed, 
modified,  or  affirmed. 

In  Healey  v.  Deepwater  Clay  Co.,  48  Kan. 
617,  29  Pac.  1088,  the  Supreme  Court  of  Kan- 
sas held  that  there  Is  no  appeal  from  a  final 
order  under  section  5044,  supra,  but  that  an 
appeal  from  such  order  must  be  taken  under 
section  4732.  If  the  order  of  the  justice  of 
the  peace  In  the  case  at  bar,  sustaining  the 
motion  to  relax  the  costs  and  retaxlng  the 
same,  is  a  final  order  Instead  of  a  final  judg- 
ment, then  no  appeal  from  the  same  could  be 
taken  in  the  manner  that  was  attempted  by 
plaintiff  In  error,  and  the  action  of  the  dis- 
trict court  In  dismissing  same  was  not  error. 

Section  4732  of  the  statutes  of  Oklahoma 
defines  the  term  "final  order,"  as  used  In  the 
article  on  Civil  Procedure,  in  the  following 
language:  "An  order  affecting  a  substantial 
right  in  an  action,  when  such  order.  In  ef- 
fect, determines  the  action  and  prevents  a 
judgment,  and  an  order  affecting  a  substan- 
tial right,  made  In  a  special  procee<ling,  or 
upon  a  summary  application  In  an  action  aft- 
er judgment.  Is  a  final  order  which  may  be 
vacated,  modified  or  reversed,  as  provided  in 
this  article." 

In  the  case  of  Board  of  Commissioners  of 
Wilson  County  v.  Thomas  Mcintosh  et  al., 
30  Kan.  234,  1  Pac.  572,  plaintiffs  had  com- 
menced two  actions  to  have  certain  tracts  of 
land  8ubje<*ted  to  sale  for  taxes,  penalties, 
and  cost.  After  judgment  and  sale  In  such 
actions,  the  sheriff  claimed  and  appropriated 
certain  of  the  money  received  as  his  cost. 
The  plaintiff  filed  a  motion  in  each  action  to 
have  the  cost  retaxed.  which  motions  were 
overruled,  but  no  effort  was  made  on  the 
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part  of  the  plaintiffs  to  baye  tbe  action  of 
the  court  overruling  the  same  reviewed,  but 
they  instituted  an  indei)endent  action  against 
the  defeiKlant  for  the  amount.  Defeudant 
pleaded  that  the  order  of  the  court  overrul- 
ing the  motion  to  retax  the  cost  was  res 
Judicata  in  the  independent  action.  Mr.  Jus- 
tice Brewer,  who  delivered  the  opinion  of 
the  court  sustaining  the  contention  of  defend- 
ant, spealcing  of  the  effect  of  said  motions  to 
retax  the  costs  and  of  the  action  of  tbe  court 
thereon,  said:  "Again,  tbe  decision  of  tbe 
motion  was  an  order  affecting  a  substantial 
right  made  upon  a  summary  application  in 
an  action  after  judfrment,  and  therefore  a 
final  order  and  subject  to  review  in  this 
court."  By  this  decision  an  order  of  the 
court  upon  a  motion  to  retax  the  cost  in  an 
action  after  judgment  is  brought  within  the 
language  of  section  47.35,  supra,  dcfiniug  "An- 
al order,"  as  used  in  tbe  article  on  Civil  Pro- 
cedure of  Wilson's  Revised  Statutes  of  Okla- 
homa, and  is  not  an  order  from  which  an  ap- 
peal  would  lie  and  a  trial  de  novo  be  bad  in 
tbe  district  court  on  such  appeal,  but  is  one 
which  could  be  reviewed  by  the  district  court 
upon  a  petition  in  error. 

We  are  aware  of  tbe  fact  that  some  courts 
have  defined  a  motion  to  retax  cost  as  being 
neither  a  "special  proceeding"  nor  a  "siuu- 
mary  application"  In  an  action  after  Judg- 
ment (Ernst  V.  The  Steamer  Brooklyn,  24 
Wis.  610);  but  it  is  held  in  that  case  that 
such  a  motion  or  an  order  thereon  does  not 
Involve  the  merits  of  tbe  action,  and  hence 
Is  not  such  a  Judgment  of  the  justice  of  the 
peace  as,  under  the  rule  announced  In  Roll, 
Thayer,  Williams  &  Co.  v.  Murray,  supra, 
and  Healey  v.  Deepwater  Clay  Co.,  supra, 
would  be  appealable  under  section  5044,  and 
if  the  plaintiff  in  error  desired  the  same  re- 
viewed In  the  district  court,  bis  remedy  was 
to  take  tbe  same  to  tbe  district  court  on  peti- 
tion in  error. 

Plaintiff  in  error  has  cited  many  authori- 
ties in  his  brief  to  support  his  contention  in 
this  case,  all  of  which  we  have  carefully  re- 
viewed. Most  of  the  cases  cited,  however, 
are  based  upon  statutes,  the  language  and 
provisions  of  which  are  not  the  same  as  tbe 
statutes  governing  In  this  case,  and  since  the 
decision  of  the  Supreme  Court  of  Kansas, 
from  which  state  said  statutes  were  adopted, 
should  govern  in  this  case,  we  find  no  error 
In  the  record,  and  the  Judgment  of  the  dis- 
trict court  dismissing  the  plaintiff  in  error's 
appeal  Is  affirmed. 

WILLIAMS,  C.  J.,  and  DUNN,  TURNER, 
and  KANE,  JJ.,  concurring. 


ALLSMAN  et  al.  v.  OKLAHOMA  CITY. 

(Supreme  Court  of  Oklahoma.     May  13,  1908.) 

1.  Intoxicatino  Liquors— License  Pee— R»- 
covEBT  Back— Action— Petition. 

In  an  action  to  recover  a  sum  certain,  the 
unearned  portion  of  a  license  fee  paid  by  li- 


censees to  licensor  while  a  city  of  the  (jrat  class, 
organized  and  existing  under  the  laws  of  thn 
territory  of  Oklahoma,  for  a  license  duly  issued 
to  sell  malt,  spirituous,  and  vinous  liquors,  the 
petition,  which  states  that  by  reason  of  tbe  rnt- 
ificatiou  and  adoption  of  tlie  Constitution  of  the 
state,  togetiier  with  the  "prohibitory  clause"  as 
part  thereof  by  vote  of  the  qualified  electors  of 
said  proposed  state  on  September  27,  liH/7.  pro- 
hibiting the  sale  of  such  liquors  within  said  ter- 
ritory upon  its  admission  into  the  Union,  and 
that  said  city  had  since  that  time,  without  fault 
of  the  licensee,  forced  said  licensees  to  close 
their  place  of  business  and  cease  to  sell  such 
liquors  under  their  said  license  under  threats  of 
prosecution,  sufficiently  states  a  cause  of  action, 
and  a  demurrer  thereto  was  improperly  sus- 
tained. 
2.  Money  Had  and  Received— When  Action 

Lies. 

An  action  will  lie  to  recover  a  sum  certain 
whenever  one  has  the  money  of  another  which  he 
in  equity  and  good  conscience  has  no  right  to 
retain. 

[Ed.  Note.— For  cases  in  point,  see  C!ent  Dig. 
vol.  35,  Money  Received,  §|  1-13.] 

(Syllabus  by  the  Court.) 

Error  to  Oklahoma  County  Court;  Sam 
Hooker,  Judge. 

Action  by  Frank  P.  Ailsman  and  others 
against  the  city  of  Oklahoma  City.  Judgment 
for  defendant,  and  plaintiffs  bring  error.  Re- 
versed and  remanded. 

On  December  4,  1907,  Frank  P.  Ailsman 
and  C.  F.  Reynolds,  partners,  doing  business 
as  Ailsman  <&  Reynolds,  plaintiffs  in  error, 
plaintiffs  below,  sued  tbe  city  of  Oklahoma 
City,  defendant  in  error,  defendant  below,  in 
the  county  court  of  Oklahoma  county  to  re- 
cover $341.61,  the  unused  portion  of  a  license 
issued  by  defendant  in  error  to  plaintiffs 
in  error  ae  retail  liquor  dealers  in  said 
city.  The  petition.  In  substance,  alleges  that 
defendant  in  error  Is  a  city  of  the  first  class, 
organized  and  existing  nnder  and  by  virtue 
of  the  laws  of  the  territory  of  Oklahoma; 
that  on  June  29,  1907,  plaintiffs  in  error,  as 
petitioners,  applied  to  the  board  of  county 
commissioners  of  Oklahoma  county,  territory 
of  Oklahoma,  for  a  license  to  sell  malt,  spirit- 
uous, and  vinous  liquors  at  retail  at  113  West 
Grand  avenue,  on  lot  32,  block  33,  In  Okla- 
homa City,  Oklahoma  county,  for  a  period  of 
12  months;  that  on  July  22,  1907,  said  li- 
cense was  issued  according  to  law  upon 
plaintiffs  in  error  paying  into  the  treasury 
of  the  county  the  sum  of  |200,  which  was 
done,  said  license  to  run  for  12  months  from 
that  date ;  that  in  accordance  with  an  ordi- 
nance duly  passed  by  the  city  council  of  de- 
fendant In  error,  plaintiffs  in  error  applied 
to  said  city  council  for  license  to  sell  within 
said  city  at  said  place  malt,  spirituous,  and 
vinous  liquors  for  a  period  of  12  months 
from  July  22,  1907,  until  July  22,  1908,  which 
was  granted  upon  petitioners  paying  the 
city  clerk  of  said  city  $500.  which  was  done, 
and  turned  Into  the  treasury  of  defendant 
in  error,  and  expended  in  paying  tbe  salaries 
of  the  mayor,  city  council,  auditor,  and  other 
employ^  of  said  city  of  Oklahoma  City; 
that  by  virtue  of  tbe  terms  of  the  enabling 
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act  (Act  June  16,  190G,  c.  3335,  31  Stat.  207) 
the  constitutional  convention  submitted  to  tbe 
qualilied  electors  of  tbe  proposed  state  of 
Oklahoma  a  Constitution  for  said  proiHJsed 
state,  together  with  a  separate  measure, 
known  as  the  "prohibitory  clause"  of  said 
Constitution,  which  said  Constitution  and 
said  proposed  s<>parate  measure  were  voted 
on  by  the  qualllled  electors  of  said  proposed 
state  on  September  27,  1007,  and  by  them 
ratified  and  adopted  as  a  part  of  the  Con- 
stitution of  the  state  of  Oklahoma  ;  that  said 
separate  measure,  as  aforesaid,  prohibits  the 
sale  of  malt,  spirituous,  and  vinous  liquors 
upon  the  admission  of  said  territory  Into 
the  Union  as  a  state ;  that  since  the  admis- 
sion of  the  state  into  the  Union,  to  wit,  on 
November  10.  11K)7,  the  chief  of  police  of  said 
city  of  Oklahoma  City  forced  and  comi)ell- 
ed  plaiutlfTa  in  error,  without  fault  on  their 
]>nrt,  to  close  their  said  place  of  business  and 
to  cease  the  sale  of  malt,  spirituous,  and  vin- 
ous liquors  under  said  license  under  a  threat 
of  prosecution;  that  by  reason  thereof  the 
license  of  plaiutlfFs  in  error  aforesaid  has 
been  canceled  and  revoked  without  fault  on 
their  part ;  that  by  reason  of  said  cliange  of 
a  territorial  form  of  government  to  a  state 
form  of  government,  and  by  reason  of  the 
adoption  of  the  Constitution  aforesaid  and 
said  act  of  defendant  in  error,  city  of 
Oklahoma  City,  plaintiffs  in  error  have  l>een 
deprived  of  their  rights  under  said  license, 
and  have  been  and  are  now  prohibited  from 
selling  malt,  spirituous,  and  vinous  Ilquora 
in  said  city  under  and  by  virtue  of  said  li- 
cense, and  have  been  deprived  of  the  use 
of  said  license  from  November  10,  1907,  until 
July  22,  1908,  and  by  reason  thereof  defend- 
ant city  of  Oklahoma  City  has  collected  of 
and  from  the  plaintiffs  in  error  on  said  li- 
cense the  stun  of  $341.01,  the  amount  paid 
to  It  by  plaintiffs  In  error  for  the  use  of  the 
same  for  that  time,  the  repayment  of  which 
has  been  refused  ou  the  part  of  the  city  upon 
demand — and  prays  Judgment  against  the 
city  for  said  amount.  On  December  30,  1907, 
the  defendant  In  error,  city  of  Oklahoma  City, 
filed  a  general  demurrer  to  said  petition, 
which  was  on  January  17,  1908,  sustained 
by  the  court,  to  which  plaintiffs  in  error  duly 
excepted  and  de<-11ned  to  plead  further,  and, 
electing  to  stand  upon  their  petition.  Judg- 
ment was  rendered  In  favor  of  defendant, 
from  wliich  plaintiffs  apiiealed  to  this  court, 
and  the  same  is  now  before  us  for  review. 

E.  G.  McAdams,  Glddlngs,  Giddings  «&  Lind- 
say, and  Harris  &  Wilson,  for  plaintiffs  in 
error.  E.  B.  Keardon,  Co.  Atty.,  James  S. 
l^vyford.  and  John  H.  Heyson,  Aest.  Co.  Atty., 
and  W.  R.  Taylor,  City  Atty.,  for  defendant 
In  error. 

TURNER,  3.  (after  stating  tbe  facts  as 
above).  Tlie  only  question  for  us  to  decide 
is  whether  the  licensee  may  recover  back  the 
unearned  portion  of  the  license  fee  where 


the  license  falls  without  fault  of  the  licensee. 
It  w^ould  seem  that  this  should  be  answered 
In  the  affirmative  on  the  x>lalnest  principles 
of  natural  Justice.  It  is  contended,  however, 
that  this  Is  an  action  in  tbe  nature  of  as- 
BumiMlt,  and  as  such  It  can  only  be  based 
upon  some  contractual  liability  arising  out 
of  proixirty  rights,  and  that,  as  such  licenses 
are  not  contracts  (Prohibitory  Amend.  Cases, 
24  Kan.  700),  nor  projierty  in  any  legal  or 
constitutloual  sense  (Board  v.  Barrle,  34  N.  T. 
(k>9).  this  action  will  not  lie.  It  Is  true  that 
at  coiuuion  law  aFSUiupsit  would  not  He  ex- 
cept upon  a  parol  or  simple  contract,  but  we 
think  the  modern  rule  well  settled  and  more 
In  keeping  with  the  spirit  of  the  law  Is  that 
the  action  will  lie  whenever  one  has  the 
money  of  another  which  be  in  equity  and 
good  conscience  has  no  right  to  retain.  Law- 
son's  Ex'r  V.  Lawson,  10  Grat.  (Va.)  230,  80 
Am.  Dec.  702 ;  S.  F.  Gas  Co.  v.  San  Francisco, 
9  Cal.  453 ;  Lime  Rock  Bank  v.  Plimpton,  17 
Pick.  (Mass.)  159,  28  Am.  Dec.  280. 

In  looking  over  the  wide  field  of  adjudica- 
tion, we  find  that  in  no  state  does  the  ques- 
tion herein  propounded  seem  to  be  settled,  ex- 
cept in  Nebra-ska,  from  which  the  territory  of 
Oklahoma  adopted  its  statutes  regulating  the 
license  and  sale  of  intoxicating  liquors,  and, 
while  we  are  not  bound  to  follow  the  decisions 
of  tbe  Supreme  Ck>urt  of  that  state  on  this 
subject,  yet,  "so  far  as  these  decisions  are 
consistent  with  logic  and  reason,  we  feel 
constrained  to  follow  them."  Swan  v.  Wil- 
derson  et  al.,  10  Okl.  547,  02  Pac.  422. 

Turning  to  those  decisions,  we  find  that 
in  Lydick  v.  Korner,  15  Neb.  500,  20  N.  W. 
20,  plaintiff  had  obtained  a  license  from  the 
proper  authorities  to  sell  Intoxicating  liquors 
during  the  fiscal  year.  Remonstrance  was  fil- 
ed and  overruled,  and,  no  appeal  having  been 
taken,  tbe  license  issued.  At  the  next  term 
of  the  district  court  the  transcript  was  filed 
therein,  tbe  remonstrance  sustained,  and  tbe 
license  canceled.  The  Supreme  Court  revers- 
ed the  Judgment  of  the  district  court.  Upon 
the  cancellation  of  the  license,  plaintiff  closed 
his  saloon  and  brought  this  action  to  recover 
the  money  paid  for  the  license.  The  court 
below  dismissed  the  suit.  The  Supreme  Court 
said:  "He  was  entitled  either  to  a  license  or 
a  return  of  the  money  paid  for  the  same,  at 
least  pro  tnnto  for  the  unexpired  time  upon 
the  cancellation  of  the  license,  and  the  court 
should  have  directed  its  repayment  This  is 
but  Justice" — citing  State  v.  Comwell,  12 
Neb.  470,  11  N.  W.  729. 

In  State  of  Nebraska  v.  Comwell,  supra, 
relator  paid  tbe  necessary  fee  for  a  license 
to  sell  intoxicating  liquors,  and  one  was  is- 
sued. Through  certain  omissions  of  tbe  cor- 
porate authorities  required  by  law  the  license 
was  void.  "Subsequently  the  required  steps 
were  taken,  whereupon  relator  applied  for 
a  license  ou  the  credit  of  his  former  payment 
and  for  the  unexpired  term  for  which  he  paid, 
so  far  as  it  would  go,"  tite  money  not  l)elng 
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returned  to  htm,  and  the  court  held  that  he 
was  entitled  to  it. 

In  City  of  Auburn  v.  Mayer,  58  Neb.  161, 
78  K.  W.  462,  a  license  was  Issued,  and  an 
appeal  then  talien,  and  tlie  license  was  sus- 
pended. The  appeal  was  finally  determined 
in  favor  of  the  applicant,  and  the  license  re- 
issued. It  was  held  by  the  court  that  the 
licensee  was  entitled  to  repayment  of  such 
portion  of  the  license  fee  as  the  time  when 
his  enjoyment  of  the  license  was  suspended 
bore  to  the  license  year.  In  passing  the  court 
said:  "It  has  been  too  long  and  too  well 
settled  by  decisions  of  this  court  to  permit 
of  any  change,  except  through  legislation, 
that  the  license  fee  Is  not  paid  for  the  privi- 
lege of  asking  for  a  license,  but  for  the  li- 
cense itself,  and  that,  where  the  license 
fails  through  no  fault  of  the  applicant,  he  is 
entitled  to  have  refunded  the  unearned  por- 
tion"—citing  State  V.  Cornwell,  12  Neb.  470, 
11  N.  W.  729;  Lydlck  v.  Komer,  15  Neb.  500, 
20  N.  W.  20;  State  v.  Weber,  20  Neb.  467, 
30  N.  W.  531;  Chamberlain  v.  City  of  Te- 
cumseh,  43  Neb.  221,  61  N.  W.  632;  School 
District  V.  Thompson,  51  Neb.  857,  71  N.  W. 
728. 

In  School  District  No.  34  of  Thayer  Coun- 
ty V.  Thompson,  51  Neb.  857,  71  N.  W.  728, 
the  court  in  Its  syllabus.  In  part,  says: 
"Where  a  liquor  license  has  been  issued  and 
is  thereafter  canceled  without  fault  of  the 
licensee,  he  is  entitled  to  a  repayment  pro 
tanto  of  the  sum  paid  for  the  unexpired  time." 

In  Pearson  v.  City  of  Seattle,  14  Wash. 
438,  44  Pac.  884,  the  city  after  issuing  the  li- 
cense authorizing  the  licensee  to  conduct  pub- 
lic amusements  in  connection  with  his  saloon, 
passed  an  ordinance  prohibiting  such  amuse- 
ment, and  the  court  held  that  the  licensee 
was  entitled  to  recover  the  tineamed  portion 
of  the  money  paid  for  his  license.  In  passing 
the  court  said:  "Conceding  that  the  city,  in 
the  exercise  of  Its  police  power,  had  a  right 
to  revolce  respondent's  license,  as  It  did  vir- 
tually revoke  it  by  Ordinance  No.  3,152,  yet 
it  does  not  follow  that  it  has  a  right  to  re- 
tain the  money  received  for  a  license  for  a 
time  during  which  such  license  was  rendered 
valueless  by  its  own  act.  The  respondent 
paid  his  money  for  a  consideration  which 
he  has,  In  part,  failed  to  receive,  by  reason 
of  the  act  of  the  city.  On  the  other  hand, 
the  city  has  received  money  for  the  grant- 
ing of  a  privilege  which  it  has  repudiated 
and  annulled.  It  is  therefore  in  justice  and 
equity  bound  to  repay  it" — citing  Lydick  v. 
Komer,  15  Neb.  500,  20  N.  W.  26;  State  v. 
Cornwell,  12  Neb.  470,  11  N.  W.  729.  Also, 
Martei  v.  City  of  East  St  liOuls,  94  Hi.  67. 

In  Hirn  v.  State  of  Ohio,  1  Ohio  St.  15,  the 
court  says:  "The  court  is  not  disposed  to 
question  the  iwwer  of  the  Legislature  in  a 
matter  of  this  kind,  connected  as  it  is  with 
the  public  policy  and  domestic  regulations 
of  the  state.  Upon  the  ground  of  protecting 
the  health,  morals,  and  good  order  of  com- 


munity, we  are  not  prepared  to  say  that  the 
Legislature  does  not  possess  the  power  to 
revoke  such  license.  But  where  there  has 
been  no  forfeiture  of  the  license  by  abuse 
or  violation  of  its  terms,  common  honesty 
would  require  that  the  money  obtained  for 
it  stiould  be  refunded  in  case  of  its  revoca- 
tion. The  act  of  March  12,  1851,  did  not,  by 
its  terms,  take  effect  until  the  Ist  of  May 
of  that  year,  up  to  which  period  license* 
could  have  been  granted  under  the  law  of 
1831.  It  is  not  reasonable  to  presume  that 
the  Legislature  would,  after  authorizing  a 
license  and  allowing  the  granting  of  it  till 
a  particular  period,  and  after  obtaining  tliere- 
by  the  payment  of  many  thousands  of  dollars 
Into  the  treasury,  revoke  the  license  before 
the  expiration  of  the  term  tor  which  it  was 
granted,  without  reimbursement  At  least  the 
court  win  not  presume  any  such  act  of  bad 
faith  from  mere  Implication." 

We  are  not  unmindful  of  the  force  of  de- 
fendant's contention  that  the  license  tax, 
being  legal  at  the  time  it  was  paid,  and  be- 
ing paid  voluntarily  by  the  licensee,  can- 
not be  recovered,  and  we  have  carefully  noted 
authorities  cited  In  support  thereof,  especial- 
ly Peyton  v.  Hot  Springs  Co.,  53  Ark.  236,  13 
S.  W.  764,  where  the  court,  in  effect,  held 
that  where  a  petition  for  the  prohibition  of 
intoxicating  liquors  within  certain  limits, 
under  the  "three-mile  law,"  was  denied  by 
the  county  court,  and  on  the  same  day  a  li- 
cense to  retail  liquors  within  the  limit  was 
granted,  and  subsequently,  upon  appeal  to 
the  circuit  court,  the  prohibitory  petition 
was  sustained,  the  licensee,  who  thereupon 
desisted  from  the  sale  of  liquors,  could  not 
recover  from  the  county  so  much  of  the 
tax  as  was  proportioned  to  the  remainder 
of  his  unexpired  license.  We  also  note  that 
the  court  in  Its  opinion  does  not  cite  a  single 
authority  to  sustain  it 

Directly  In  conflict  with  that  opinion  Is 
R.  M.  Sharp,  Appellant  v.  City  of  Carthage, 
Kespondent,  48  Mo.  App.  26,  where  a  similar 
contention  was  made.  In  that  case  appellant 
had  a  county  dramshop  license  expiring  No- 
vember 1,  1887,  and  a  city  license  expiring 
October  1,  1887.  A  city  election  had  been 
called  to  be  held  on  September  2,  1887,  under 
the  provisions  of  the  local  option  law,  for 
the  purpose  of  submitting  the  question  to  the 
qualified  voters  of  the  city  whether  or  not 
intoxicating  liquors  should  be  sold  therein. 
One  day  previous  to  the  election  appellant 
made  application  to  the  city  for  a  dramshop 
license  for  one  year,  which  was  issued  upon 
his  paying  the  sum  of  $800  into  the  city 
treasury.  A  city  ordinance  provided  that  no- 
dramshop  license  should  Issue  for  a  less  or 
greater  period  than  one  year.  On  November 
1st,  his  county  license  having  expired,  he 
applied  to  the  county  court  of  the  county  for 
a  county  license,  which  was  refused  him  for 
the  reason  that  the  city  bad  adopted  the 
local   option  law.     Failing  to  procure  the- 
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county  license,  be  closed  his  saloon  and  de- 
manded of  the  city  the  return  of  $600  of  hla 
money,  paid  September  1st,  and  upon  Its  re- 
fusal sued  to  recover  the  same.  The  lower 
court  held  that  he  was  not  entitled  to  re- 
cover. The  Supreme  Court  reversed  the 
case,  and  in  passing  said:  "Money  illegally 
or  erroneously,  but  voluntarily,  paid  for  li- 
cense taxes  cannot  be  recovered  back.  Grim- 
ley  V.  Santa  Clara  Co.,  68  Cal.  575.  9  Pac. 
840;  Mays  v.  Cincinnati,  1  Ohio  St.  268; 
Cook  V.  City  of  Boston,  9  Allen  (Mass.)  393. 
And  the  decisions  in  this  state  are  to  the 
same  effect,  although  they  recognize  a  moral 
duress  as  sufiScient  to  constitute  invol\mtary 
payment.  Magulre  v.  Savings  Ass'n,  62  Mo. 
344;  Wolfe  v.  Marshall,  52  Mo.  107.  But 
that  is  not  the  question  which  governs  the 
decisions  In  this  case.  The  controlling  ques- 
tion here  is:  Can  money  be  recovered  back 
when  the  object  for  which  it  Is  paid  is  frus- 
trated, not  by  accident  nor  by  the  act  of  the 
I>arty  paying  it,  but  by  the  act  of  the  party 
to  whom  It  is  paid?  *  *  •  The  plaintiff 
did  not  pay  ?800  for  a  piece  of  worthless  pa- 
per, but  for  the  privilege  of  carrying  on  a 
dramshop  within  the  city  for  a  period  of  one 
year  without  interference  by  the  city  while 
he  compiled  with  the  other  legal  require- 
ments. When  the  city  thereafter  inunedlate- 
ly  voted  against  the  sale  of  intoxicating  liq- 
uors within  its  boundaries,  it  thereby  ef- 
fectually prohibited  the  county  court  from 
granting  a  license  to  plaintiff,  and  rendered 
its  own  license  worthless.  The  case  is  not 
distinguishable  on  principle  from  one  where 
the  city,  having  power  to  revoke  a  license, 
would  on  one  day  issue  license  for  a  year, 
pocket  the  proceeds,  and  then  revoke  It  the 
next  day  without  cause,  because  the  case 
concedes  that  the  only  reason  why  the  coun- 
ty court  failed  to  issue  a  license  to  the  plain- 
tiff was  that  the  city  by  its  vote  had  pro- 
hibited it  from  so  doing.  The  principle  gov- 
erning an  action  for  money  had  and  received 
l8  that  the  possession  of  money  has  been  ob- 
tained which  cannot  be  conscientiously  with- 
held. Such  an  action  is  designed  for  the  ad- 
vancement of  justice,  and  it  Is  applicable 
where  a  person  receives  money  which  in 
equity  and  good  conscience  he  ought  to  re- 
fund.   Supervisors  v.  Manny,  56  111.  160." 

This  same  contention  was  made  in  Mar^ 
shall  V.  Sneidker,  2.5  Tex.  460,  78  Am.  Dec. 
534.  There  the  court  said :  "It  is  contended 
that  the  payment  of  the  license  tax  imposed 
by  the  city  was  voluntarily  made  by  the  de- 
fendants, and  that  for  that  reason  they  can- 
not recover  back  the  niouey  so  paid.  •  •  ♦ 
The  ordinance  of  the  city  council  required 
-the  defendants  to  obtain  a  license  before  re- 
tailing liquor,  and  imposed  a  heavy  penalty 
for  its  violation.  Tlie  defendants,  by  re- 
fusing to  pay,  would  have  placed  themselves 
in  the  attitude  of  resisting  the  public  au- 
thorities, and  would  have  exposed  themselves 
to  the  certain  harassment  of  litigation,  and 
.to  the  great  hazard  of  ruinous  loss,  if  they 


should  fall  In  that  resistance.  •  •  *  It 
has  often  been  held  that  if  a  party  pay  mon- 
ey voluntarily.  In  Ignorance  of  law,  but  with 
a  knowledge  of  all  the  facts,  he  cannot  re- 
cover It  back.  Bllbie  v.  Lumley  et  al.,  2 
East,  469.  Contra,  Warder  v.  Tucker,  7 
Mass.  449,  5  Am.  Dec.  62.  And  see  Mowatt 
V.  Wright,  1  Wend.  (N.  T.)  355,  19  Am.  Dec. 
508.  This  rule  cannot  obtain,  however,  where 
the  parties  are  not  upon  equal  terms  in  the 
transaction.  'If  one  party  has  the  power 
of  saying  to  the  other,  "That  which  you  re- 
quire shall  not  be  done  except  upon  the  con- 
ditions which  I  choose  to  Impose,"  no  person 
can  contend  that  they  stand  upon  anything 
like  an  equal  footing.'  Here  the  defendants 
were  merely  passive,  and  submitted  to  pay 
the  sum  claimed,  as  they  could  not  otherwise 
procure  the  license  required  by  the  city  ordi- 
nance. Morgan  v.  Palmer,  2  Bam.  &  Crea. 
319-321.  If,  also,  the  city  council  exceeded 
Its  authority  in  making  this  assessment  of 
tax,  and  demanded  and  received  from  the 
defendants  more  than  the  charter  permitted, 
and  It  was  paid  under  pressure  of  the  sum- 
mary remedies  prescribed  for  its  collection, 
and  of  the  heavy  penalty  for  retailing  with- 
out Its  payment,  it  was  against  good  con- 
science to  retain  It,  and  there  is  an  addition- 
al reason  why  the  action  for  It  can  be  main- 
tained.   Brisbane  v.  Dacres,  5  Taunt  90." 

Hence  we  say  that  this  Is  not  a  case  of 
money  Illegally  or  erroneously,  but  voluntari- 
ly, paid  for  a  license  tax,  but  one  In  which 
It  has  been  paid  strictly  in  conformity  to  law 
the  object  of  which  has  failed  without  fault 
of  either  party  resulting  in  a  change  of  gov- 
ernmental policy  In  which  the  voters  of  the 
city  of  Oklahoma  City  participated.  It  fol- 
lows that  defendant  in  error  has  received 
money  belonging  to  plaintiffs  In  error  to  the 
amount  set  forth  In  their  petition,  which  It 
is  not  In  equity  and  good  conscience  entitled 
to  retain,  for  which  this  action  will  lie,  and 
that  the  trial  court  erred  In  sustaining  the 
demurrer  thereto. 

The  cause  Is  reversed  and  remanded.  All 
the  Justices  concur. 


BRYAN  V.  MENEFKE,  State  Treasurer. 
(Supreme  Court  of  Oklahoma.    April  27,  1908.) 

1.  Statutes— One  ob  More  Subjects— Appbo- 
pbiations. 

Before  provision  can  be  made  in  the  general 
appropriation  bill  for  the  compensation  of  any 
officer  or  employ*  in  the  executive,  leKJslative, 
or  judicial  departments  of  the  state,  the  office 
must  first  have  been  created  and  the  salary  or 
compensation  fixed,  or  the  employment  author- 
ized, and  the  compensation  provided  for  either 
therein  or  in  a  separate  bill. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Die. 
vol.  44,  Statutes,  {  128.] 

2.  Same. 

An  appropriation  to  cover  compensation  of 
employes  in  the  executive,  legislative,  or  judicial 
departments  of  the  state,  where  such  employ- 
ment had  not  been  authorized  by  statute  and 
their  compensation  fixed  prior  to  the  passage  of 
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luch  general  appropriation  bill,  can  only  be  en- 
acted as  a  separate  appropriation  bill,  embracing 
but  one  subject. 

[Ed.  Note.— For  cases  in  point,  gee  Cent.  Dig. 
▼ol.  44,  Statutes,  t  128.] 

8.  Savi:. 

An  appropriation  made  by  a  separate  bill 
containing  but  one  subject,  providing  for  the 
contingent  expense  of  a  state  officer,  is  valid 
and  a  warrant  properly  drawn  against  such  con- 
tingent fund  to  pay  tor  clerical  assistance  for 
■udi  officer  is  valid. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  44,  Statutes,  {  128.] 

4.    STATEB— ISSUANCT  OF  WABKANT— ElTKJT  AS 

Cbkatinq  Debt— "Indebtedness." 

■Where  a  warrant  issued  for  the  payment  of 
money  by  the  proper  officer  by  virtue  or  a  valid 
appropriation,  where  the  money  is  already  in 
the  treasury,  or  where  the  tax  levy  has  already 
been  made,  with  provision  for  the  collection  of 
same,  and  such  warrant  was  issued  on  such 
fund  in  the  treasury  and  would  be  supplied  by 
such  tax,  the  issuance  of  such  warrant  did  not 
create  an  indebtedness  within  the  meaning  of 
section  29,  art  10,  of  the  Constitution. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  vol.  4,  pp.  S328,  3536.] 
6.  Sake— "Evidence  of  Indebtedness." 

The  words  "evidence  of  indebtedness,"  as 
used  in  section  29,  art.  10,  of  the  Constitution, 
mean  such  indebtedness  as  is  usually  evidenced 
by  a  bond. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  vol.  3,  pp.  2524,  25:<!d.] 

(Syllabus  by  the  Court.) 
6.  WoBDS  AMD  Phbases— Meaning  of  Word 

"OB." 

The  word  "or"  in  statutes  is  often  used  in 
the  sense  of  "to  wit"— that  is,  in  explanation  of 
what  precedes— and  gives  to  that  which  pre- 
cedes ue  same  signification  as  that  which  fol- 
lows. Citing  6  Words  and  Phraaes,  pp.  6014, 
601S. 

Original  proceeding  for  mandamus  by  A. 
D.  Bryan  against  J.  A.  Menefee,  State  Treas- 
urer.   Writ  awarded. 

This  Is  an  application  for  writ  of  manda- 
mus to  compel  the  respondent,  J.  A.  Menefee, 
State  Treasurer,  to  pay  auditor's  warrant 
No.  839  for  the  sum  of  $50,  issued  to  the 
relator  by  the  State  Treasurer,  the  respond- 
ent herein,  for  payment  of  salary  as  book- 
keeper In  said  Treasurer's  oflSce.  The  Treas- 
urer refused  to  pay  said  warrant  for  the 
reason  that  the  Attorney  General  of  the 
state  had  not  certified  that  the  warrant  was 
a  valid  indebtedness  against  the  state  as  re- 
quired by  section  29,  art  10,  of  the  Oon« 
Btltutlon. 

The  relator  In  his  petition  alleges  that  on 
the  17th  day  of  January,  1908,  M.  B.  Trapp, 
Auditor  of  State,  made,  Issued,  and  delivered 
to  the  relator  his  vrarrant  No.  839,  Series  A, 
for  the  sum  of  $50,  directing  the  respond- 
ent, the  Treasurer  of  the  state  of  Oklahoma, 
to  pay  the  sum  named  In  said  warrant  to 
himself  for  services  rendered  aa  bookkeeper 
In  the  ofllce  of  said  respondent  That  said 
warrant  was  presented  to  the  respondent. 
Treasurer  as  aforesaid,  January  17,  1908, 
and  the  same  was  "not  paid  for  the  want  of 
funds,"  as  claimed  by  said  Treasurer.  A 
copy  of  said  warrant  Is  attached  to  said  ap- 


plication and  made  a  part  thereof,  and  mark- 
ed "Exhibit  A,"  and  Is  In  words  and  fig- 
ures as  follows:  "Warrant  No.  839.  Ser- 
ies A.  Claim  Na  413.  $50.00.  Treasurer  - 
of  the  State  of  Oklahoma.  Auditor's  Office, 
Guthrie,  Okla.,  Jan.  17th,  190a  Great  Seal 
of  the  State  of  Oklahoma.     Pay  to  A.  D. 

Bryan,  or  bearer  the  sum  of 

flf^  and  no/ioo  dollars  per  salary 

part  payment  bookkeeper  for  Treasurer  out 
of  any  funds  appropriated  for  such  pur- 
pose. By  order  of  the  State  Auditor.  M.  Ej. 
Trapp,  Auditor.  Carl  L.  Rice,  Assistant  Au- 
ditor." Said  warrant  is  indorsed  on  the 
back  with  words  and  figures  as  follows,  to 
wit:  "Register  No.  669.  Presented  and  not 
paid  for  want  of  funds.  January  17tb,  1908i. 
J.  A  Menefee,  State  Treasurer." 

That  on  April  7,  190S,  plaintiff  again 
presented  the  said  warrant  to  respondent  at 
his  office  In  the  city  of  Guthrie,  and  de- 
manded payment  of  same  and  payment 
thereof  was  refused  by  the  respondent,  as 
such  Treasurer,  In  a  letter  addressed  to 
relator,  a  copy  of  which  Is  attached  to  re- 
lator's application  and  designated  as  "Ex- 
hibit B,"  and  made  a  part  thereof.  Said 
letter  is  In  words  and  figures  as  follows: 
"Mr.  A.  D.  Bryan,  Guthrie,  Oklahoma— Dear 
Sir:  I  regret  to  Inform  yon  that  I  cannot 
honor  and  pay  Auditor's  warrant  No.  839 
Issued  to  you  January  17th,  1908,  for  the 
sum  of  fifty  dollars  and  payable  out  of  the 
General  Revenue  Fund  belonging  to  the 
state.  Ample  funds  are  In  my  custody  to 
pay  the  same,  but  I  am  compelled  to  refuse 
payment  for  the  reason  that  the  warrant  Is 
not  approved  or  countersigned  by  the  At- 
torney General  of  the  state,  as  Is  required 
by  the  Constitution,  otherwise,  the  warrant 
Is  in  due  form,  and  if  not  for  this  omission 
I  would  have  been  more  than  pleased  to  have 
honored  and  paid  the  same.  Very  respect- 
fully, [Signed] 

J.  A.  Menefee,  State  Treasurer." 

Relator  further  alleges  that  respondent  has 
ample  funds  in  his  custody  as  such  treas- 
urer to  pay  said  warrant,  and  that  It  was  his 
plain  duty  under  the  law  to  pay  said  war- 
rant but  that  the  respondent  wrongfully 
and  unlawfully  and  to  the  great  and  ir- 
reparable Injury  of  the  relator  failed  and  re- 
fused and  still  fails  and  refuses  to  pay  said 
warrant  Relator  further  alleges  that  he 
has  no  adequate  remedy  In  the  ordinary 
course  of  law  to  compel  the  respbndent  to 
discharge  bis  plain  duty  as  enjoined  by  law. 
This  action  was  Instituted  on  the  7th  day 
of  April,  and  on  the  same  date  respondent 
entered  his  appearance  and  as  a  matter  of 
record  agreed  that  all  process  and  notice 
should  be  waived,  and  because  of  the  gen- 
eral public  Importance  of  an  early  determi- 
nation of  the  question  involved  the  court  is 
hereby  requested  to  advance  said  case  on  the 
docket  and  set  the  same  down  for  hearing 
at  as  early  a  date  as  convenient  After- 
wards respondent  filed  a  demurrer  to  t»- 
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lator's  petition,  and  on  the  lOth  day  of  April 
this  caose  was  beard  In  this  court  on  de- 
mnrrar. 

Josepb  Wlsby,  for  relator.  G.  A.  Hen- 
«baw,  As8t  Atty.  Gen.,  for  respondent 

WILLIAMS,  O.  J.  (after  stating  the  facts 
as  above).  1.  The  first  question  that  would 
necessarily  arlae  is  whether  or  not  the  State 
Auditor  had  authority  to  Issue  this  war- 
rant It  appears  from  the  relator's  peti- 
tion that  the  warrant  was  issued  in  part 
payment  of  the  serTlces  of  the  relator  as 
bookkeeper  in  the  office  of  the  State  Treas- 
urer. The  position  of  bookkeeper  for  the 
State  Treasurer's  office  is  not  one  that  is 
created  by  virtue  of  the  Constitution  or 
any  statute  In  force  In  this  stata  Section 
56,  art  S,  of  the  Constitution  (Buim's  Ed.  t 
129),  provides:  "The  general  appropriation 
bill  shall  embrace  nothing  but  appropriations 
for  the  expenses  of  the  executive,  legislative 
and  Judicial  departments  of  the  state,  and 
for  Interest  on  the  public  debt  The  salary 
of  mo  officer  or  employ^  of  the  state,  or  any 
subdivision  thereof,  shall  be  increased  in 
such  bill,  nor  shall  any  appropriation  be 
made  therein  for  any  such  officer  or  em- 
ploy6,  unless  his  employment  and  the  amount 
of  his  salary,  shall  have  already  been  pro- 
vided for  by  law.  All  other  appropriations 
shall  be  made  by  separate  bills,  each  em- 
bracing but  one  subject"  Under  this  provi- 
sion the  office  or  position  of  bookkeeper  for 
the  State  Treasurer  not  having  been  created 
by  the  ConsUtutlon  or  laws  now  in  force  In 
the  state  of  Oklahoma,  no  provision  could 
be  made  to  cover  the  compensation  therefor 
In  the  genera]  appropriation  bill  until  such 
office  shall  have  been  created  or  such  em- 
ployment provided  for  by  law,  and  the 
amount  of  salary  or  compensation  likewise 
provided  in  such  act  or  In  a  separate  act 
therefor.  Section  56,  supra,  of  the  Consti- 
tution is  taken  literally  from  the  Alabama 
Constitution.  See  section  71,  art  4,  said 
Constitution  1901,  Whilst  such  provision 
has  never  been  construed  as  we  are  able  to 
find  by  the  Supreme  Court  of  said  state,  a 
legislative  construction  has  been  made  in 
said  state  to  the  same  effect  By  reference 
to  the  acts  of  the  Legislature  subsequent  to 
the  adoption  of  said  Constitution,  it  will  be 
observed  that  before  appropriations  for  the 
compensation  for  any  officer  or  the  employ- 
ment of  any  person  in  any  department  is 
made  in  the  general  appropriation  bill,  the 
office  must  first  be  created  and  the  salary 
fixed,  or  the  employment  or  compensation 
provided  for.  See  General  Acts  Ala.  1907, 
pp.  ISO-ISS,  Inclusive. 

It  was  evidently  the  intention  of  the  con- 
stitutional convention  that  the  general  ap- 
propriation bill,  excepting  Interest  on  the 
public  debt  should  embrace  nothing  but 
Items  for  the  executive,  legislative,  and  Judi- 
cial departments,  covering  the  ot&omeJ  end 


employes  thereof,  where  the  office  or  employ- 
ment had  already  been  provided  for,  and 
the  salary  or  compensation  fixed  by  law  pri- 
or to  the  passage  of  such  general  appropria- 
tion bill.  An  appropriation  to  cover  com- 
pensation of  employes  in  the  executive,  legis- 
lative, or  Judicial  departments,  not  prior 
to  that  time  authorized  by  law  and  their 
compensation  also  fixed,  can  only  be  en- 
acted as  a  separate  apprc^riatlon  bill  em- 
bracing but  one  subject 

On  December  21,  1907,  an  act  entitled,  "An 
act  making  appropriation  for  the  payment  of 
salaries  and  contingent  expenses  of  the  state 
officers"  with  an  emergency  declared,  was 
passed,  section  1  of  which  Is  In  words  and 
figures  as  follows:  "There  is  hereby  ap- 
propriated out  of  any  money  In  the  State 
Treasury  not  otherwise  appropriated  to  pay 
the  salary  of  state  officers  as  provided  by 
the  Constitution,  and  for  contingent  expens- 
es, the  sum  of  twenty-five  thousand  dollars, 
to  be  paid  by  the  State  Treasurer  by  war- 
rant drawn  by  the  Auditor  in  such  sum  as 
shall  be  fixed  by  the  Governor."  Emergency 
Laws,  1907-08,  p.  74,  House  Bill  No.  147. 

If  this  warrant  and  we  so  assume,  was 
Issued  for  the  payment  of  relator's  salary 
as  bookkeeper  as  a  part  of  the  contingent 
expenses  of  such  state  officer  out  of  this  ap- 
propriation which  is  made  by  a  separate  bill, 
It  would  be  valid,  unless  It  was  further  nec- 
essary for  the  Attorney  General  to  certify 
that  the  warrant  is  issued  pursuant  to  law 
and  is  within  the  debt  limit 

2.  The  next  question  arising  Is  Whether 
or  not  a  warrant  drawn  by  the  prop- 
er officer  on  the  Treasurer  of  the  State 
under  an  appropriation  by  law  Is  an  evi- 
dence of  Indebtedness.  In  the  case  of  In 
re  State  Warrants,  6  S.  D.  521,  G2  N. 
W.  102,  55  Am.  St  Rep.  852,  In  constru- 
ing sections  1  and  9  of  article  11,  and  1 
and  2  of  article  13,  of  the  South  Dakota 
Constitution,  the  court  held :  "Appropriations 
from  the  as-sessed  but  uncollected  revenues  of 
the  state,  and  the  issuance  of  warrants  In  pur- 
suance thereof  to  defray  current  expenses,  Is 
not  the  Incurring  of  an  Indebtedness,  within 
section  2,  art  13,  Const,  which  provides  that 
to  make  public  Improvements,  or  to  meet  ex- 
traordinary expenses,  or  deficits  or  failure  in 
revenue,  the  state  may  contract  debts  never 
to  exceed,  with  previous  debts,  $100,000,  and 
no  greater  indebtedness  shall  be  Incurred,  ex- 
cept to  repel  invasion,  suppress  insurrection, 
ot  defend  the  state  or  United  States  in  war." 

Section  23,  art.  10,  of  our  Constitution 
(Bunn's  Kd.  {  280),  is  substantially  the  same 
as  section  2,  art.  13,  of  the  South  Dakota  Con- 
stitution, and  in  the  same  case  the  court  fur- 
ther held:  "The  fact  that  warrants  Issued  in 
anticipation  of  such  assessed  revenues  draw 
Interest  does  not  make  the  Issuance  of  the 
warrants  an  incurring  of  indebtedness  to  the 
extent  of  such  Interest,  within  article  2,  I 
13,  of  said  Constitution,  where  such  warrants, 
with  respect  to  interest  are  not  different 
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from  other  warrants  which  may  properly  be 
drawn  and  Issued." 

Section  29,  art  10,  Const  (Bmm's  Ed.  i 
295),  Is  substuntlally  taken  from  the  Constitu- 
tion of  North  Dakota,  with  the  exception  that 
the  Attorney  General  is  inserted  In  our  Con- 
stitution In  lieu  of  the  Secretary  of  State  In 
the  Constitution  of  that  state. 

In  the  case  of  Darling  t.  Taylor,  7  N.  D.  640, 
75  N.  W.  766,  the  court  says:  "Section  183 
provides  that  the  debt  of  a  county  shall  never 
exceed  'five  per  centum  of  the  assessed  value 
of  the  taxable  property  therein' ;  and  section 
187  provides  that  'no  bond  or  evidence  of  debt 
of  any  county  •  *  •  shall  be  valid  unless 
the  same  have  Indorsed  thereon  a  certificate 
signed  by  the  county  auditor,  or  other  of- 
ficer authorized  by  law  to  sign  such  certifi- 
cate, stating  that  said  bond  or  evidence  of 
debt  is  issued  pursuant  to  law  and  is  within 
the  debt  limit'  In  the  application  of  these 
provisions  of  the  organic  law  to  the  facts  in 
this  record  we  are  confronted  with  two  ques- 
tions, namely:  First  Has  the  Indebtedness 
of  the  county  reached  and  already  passed 
the  constitutional  limit?  Second.  Would  the 
warrant  in  question.  If  Issued,  augment  the 
Indebtedness  of  the  county,  within  the  mean- 
ing of  the  constitutional  Inhibition?  The  first 
of  these  questions  is  answered  in  the  affirm- 
ative by  the  conceded  facts  in  the  record. 
The  limit  of  indebtedness  has  been  already 
reached  in  Kiddger  county.  Referring  to  the 
remaining  question,  it  would  seem  at  first 
blush  that  if  the  county  auditor  should  is- 
sue an  additional  warrant  upon  the  treasurer, 
the  same  would  necessarily  augment  the  out- 
standing Indebtedness  of  the  county.  But 
would  this  conclusion  be  true,  within  the 
meaning  of  the  constitutional  restriction  up- 
on county  Indebtedness?  There  is  consider- 
able authority,  at  least,  which  requires  this 
query  to  be  answered  In  the  negative.  The 
Supreme  Court  of  Iowa  has  said:  This  rigut 
to  thus  apply  the  current  revenues  to  the  de- 
fraying of  ordinary  expenses  Is  grounded  up- 
on the  fact  that  such  a  course  Is  absolutely 
necessary  to  the  life  of  the  municipality  and 
the  successful  accomplishment  of  the  purpos- 
es of  Its  creation.  *  •  •  And,  If  the  appro- 
priation was  made  in  advance  of  the  receipt 
of  the  revenues,  the  action  would  be  Just  as 
legitimate,  because  that  the  revenues  will  be 
received  Is  a  legal  certainty.'  The  court  fur- 
ther says:  "The  right  of  the  city  to  thus  fur- 
ther apply  its  revenues  notwithstanding  its 
Indebtedness  Is  a  part  of  the  well-settled  and 
expressly  adjudicated  law  of  the  state.' 
Grant  v.  City  of  Davenport  36  Iowa,  396,  and 
cases  cited.  In  Spilman  v.  City  of  Parkers- 
burg,  35  W.  Va.  605,  14  S.  B.  279,  referring 
to  a  constitutional  restriction  on  mimlclpal 
Indebtedness  similar  to  that  of  this  state,  the 
court  uses  this  language:  'If  It  is  an  item  of 
current  exiwnse  or  anything  else  for  the  pay- 
ment of  which  provision  has  already  been 
made  by  levy  laid,  then  it  needs  no  other 
provision  for  its  payment,  and  Is  not  within 


the  letter  of  the  Constitution.  Neither  is  It 
within  its  true  meaning,  toe  a  draft  on  a 
fund  already  in  hand,  or  by  levy  already 
made  and  provided  meets  it  and  discharges 
it  so  that  no  indebtedness  arises.'  The  pre- 
cise question  presented  in  this  case  has  been 
repeatedly  decided  in  South  Dakota  in  har- 
mony with  the  principle  laid  down  in  the 
cases  cited.  In  Lawrence  County  v.  Meade 
County,  10  8.  D.  175,  72  N.  W.  405,  referring 
to  an  act  of  Congress  which  placed  a  restric- 
tion upon  the  Indebtedness  of  territorial  coun- 
ties, the  court  says:  'Nor  did  It  prevent  a 
county,  whose  indebtedness  exceeded  the  four 
per  cent  limit  when  such  an  act  was  approv- 
ed, from  levying  such  taxes  as  it  was  author- 
ized by  law  to  levy,  and  issuing  its  warrants 
within  the  limits  of  such  levy,  in  anticipation 
of  their  collection.  If  the  warrants  Issued 
were  within  the  amounts  lawfully  levied, 
they  did  not  Increase  the  municipal  indebted- 
ness, within  the  meaning  of  such  act  Unless 
it  affirmatively  appears  that  the  warrants  Is- 
sued In  any  year  exceed  in  amount  the  levy 
for  such  year,  they  must  be  regarded  as  law- 
ful claims  against  the  county.'  This  language 
was  used  by  the  court  with  respect  to  county 
warrants  which  were  issued  after  the  county 
had  reached  the  legal  maximum  of  county 
Indebtedness,  and  said  warrants  were  declar- 
ed to  be  valid  nevertheless.  The  court  cite  in 
support  of  Its  views  Shannon  v.  City  of  Hur- 
on, 9  S.  D.  356,  69  N.  W.  598.  In  Re  State 
Warrants,  6  S.  D.  618,  62  N.  W.  101,  65 
Am.  St  Rep.  852,  the  court  announces  the 
same  rule  of  construction  in  its  opinion  touch- 
ing the  constitutionality  of  a  statute  of  South 
Dakota  whereby  certain  state  officials  were 
expressly  authorized  to  issue  and  sell  state 
warrants  to  be  drawn  upon  the  assessed  but 
uncollected  revenues  of  the  state,  and  the 
proceeds  of  which  were  to  be  applied  to  the 
discharge  of  necessary  current  expenses  of 
the  state.  In  the  course  of  its  opinion  In  the 
case  last  cited,  the  court  uses  this  language: 
'It  being  once  established,  as  we  think  It  is, 
by  the  authorities  already  cited,  that  the 
revenues  of  the  state  assessed,  and  In  process 
of  collection,  may  be  considered  as  construc- 
tively in  the  treasury,  they  may  be  appro- 
priated and  treated  as  though  actually  and 
physically  there;  and  an  appropriation  of 
them  by  the  Legislature  does  not  constitute 
the  incurring  of  an  indebtedness,  within  the 
meaning  of  Const  art  13,  12.'" 

All  of  article  10  of  our  Constitution  per- 
taining to  "public  indebtedness"  is  substan- 
tially taken  from  the  Constitutions  of  North 
and  South  Dakota,  and  the  Supreme  Court  of 
each  of  those  states  has  uniformly  held  that 
when  a  warrant  was  issued  for  the  payment 
of  money  by  the  proper  officer  by  virtue  of 
an  appropriation  where  the  money  was  al- 
ready within  the  treasury  of  the  state,  or 
where  a  tax  levy  had  already  been  made,  and 
provision  made  for  the  collection  of  same, 
and  such  warrant  was  issued  on  such  fund 
in  the  treasury  aa  would  be  supplied  by  such 
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tax,  that  tbe  Issuance  of  such  warrant  did 
not  create  an  indebtedness  within  the  terms 
of  the  Constitution  limiting  indebtedness. 

This  warrant  having  been  issued  by  the 
State  Auditor  by  Tirtue  of  tbe  appropriation 
bill  of  December  21,  1907,  supra,  and  It  ap- 
pearing that  the  funds  are  In  the  State  Treas- 
ury to  meet  same,  it  was  not  an  "evidence  of 
Indebtedness"  within  the  meaning  of  sectloi^ 
29,  art.  10,  Const 

Section  58,  art  B,  of  the  Constitution 
{Bonn's  Ed.  {  131),  provides:  "No  act  shall 
take  effect  until  ninety  days  after  the  ad- 
journment of  tbe  session  at  which  it  was 
passed,  except  enactments .  for  carrying  into 
effect  provisions  relating  to  the  Initiative 
and  referendum,  or  a  general  appropriation 
bill,  imless,  in  case  of  emergency,  to  be  ex- 
pressed in  the  act,  tbe  Legislature,  by  a 
vote  of  two-thirds  of  all  members  elected  to 
each  house,  so  directs.    •    •    •  " 

This  affords  a  pertinent  reason  why  only 
appropriations  for  salaries  of  officers  already 
created  by  law,  and  which  was  already  fixed, 
should  be  included  In  tbe  general  appropria- 
tion bill.  The  officers  created  by  the  Consti- 
tution were  necessarily  ratified  by  a  vote  of 
the  people.  If  the  offices  are  created  by  and 
their  compensation  fixed  by  the  Legislature, 
tbe  same  will  not  become  effective  until  90 
days  after  tbe  adjournment  of  the  Legisla- 
ture, unless  an  emergency  Is  declared  by  a 
two-thirds  vote  of  all  the  members  elected  to 
each  house.  So  you  can  see  that  It  is  con- 
templated that  no  appropriation,  without  the 
declaring  of  an  emergency,  shall  be  included 
in  tbe  general  appropriation  bill,  except  when 
the  creating  of  the  office  and  the  fixing  of  the 
salary  hag  either  been  adopted  by  a  vote  of 
the  people  or  when  they  have  had  an  op- 
portunity to  invoke  the  referendum  upon  it 

The  foregoing  is  one  of  the  most  iwwerful 
reasons  that  leads  us  to  reach  this  conclu- 
sion. We  are  not  unmindful,  however,  of  the 
cause  that  probably  Induced  tbe  late  con- 
stitutional convention  which  assembled  In 
Alabama  in  1901  to  insert  this  provision  In 
their  Constitution.  The  initiative  and  refers 
endum  is  not  incorporated  in  that  Constitu- 
tion. Unquestionably,  the  moving  cause  in 
that  body  was  tbe  consideration  of  the  neces- 
sary number  of  employes  required  in  the 
various  subdivisions  of  the  executive,  legis- 
lative, and  Judicial  departments,  and  the  com- 
bined energy  and  pressure  that  could  be 
brought  to  bear  for  the  passage  of  the  gen- 
eral appropriation  without  any  constitutional 
restrictions,  by  them  and  their  friends,  might 
become  a  menace  to  tbe  Interest  of  the  tax- 
payer of  the  state,  thereby  rendering  necessary 
the  placing  of  this  safeguard  around  the  Leg- 
islature In  making  such  appropriations.  We 
have  been  unable  to  find  a  provision  substan- 
tially the  same  as  this  one  Lo  any  other  Con- 
stitutions, except  In  that  of  Alabama.  How- 
ever, Colorado  (article  5,  S  27)  and  Wyoming 
(article  3,  {  2)  have  provisions  limiting  ex- 
penditures in  the  legislative  department  by 


placing  a  limitation  to  the  effect  that  no 
payment  shall  be  made  from  the  State  Treas- 
ury or  in  any  way  authorized  to  be  paid  by 
any  person  except  an  acting  officer  or  em- 
ploy6  elected  or  appointed  in  accordance  with 
law ;  and  we  have  a  similar  provision  in  ours. 
Section  49,  art.  5,  Const  (Bunn's  Ed.  {  133). 

The  term  "evidence  of  Indebtedness"  cer- 
tainly means  a  bond  or  such  Indebtedness  as 
is  usually  evidenced  by  a  bond,  but  which 
may  be  evidenced  by  a  certificate  of  indebted- 
ness not  under  seal,  or  Instruments  execut- 
ed  without  tbe  formalities  of  a  bond,  under 
the  common  law.  It  is  a  rule  of  oonstructlou 
that  where  a  specific  term  is  used,  in  the 
statute,  as  well  as  In  the  Constitution,  that 
It  governs  and  controls  and  gives  color  and 
meaning  to  the  general  term  following,  when 
it  relates  to  the  same  class  or  species  of 
things  as  the  specific  term. 

In  the  case  of  People  v.  Nordbeim,  99  III. 
533-560,  "the  word  'or,'  In  Township  Organi- 
zation Act,  art  7,  t  7,  requiring  judges  of  an 
election  to  make  a  written  statement  'or* 
certificate  of  the  number  of  votes  cast.  Is  to 
be  construed  in  the  sense  of  'to  wit,'  or  'that 
is  to  say,'  and  operates  to  make  the  words 
'written  statement'  of  tbe  same  meaning  as 
the  word  'certificate.'"  "Or"  may  be  used 
In  tbe  sense  of  "to  wit"  explaining  what 
precedes.  The  word  "or"  In  the  statutes  is 
often  used  in  the  sense  of  "to  wit — that  is,  in 
explanation  of  what  precedes — and  gives  to 
that  which  precedes  the  same  signification 
which  follows  it."  People  v.  Latham,  203 
111.  0,  67  N.  B.  403;  Commonwealth  v.  Grey, 
68  Mass.  501,  61  Am.  Dec.  476;  Brown  v. 
Commonwealth,  8  Mass.  59;  volume  6,  Words 
and  Phrases,  pp.  5014-5015. 

Tbe  same  rule  applies  to  tbe  construction 
of  the  Constitution,  the  generally  accepted 
rule  being  "where  the  language  of  the  stat- 
ute, in  its  ordinary  meaning  and  grammatical 
construction  leads  to  a  manifest  contradic- 
tion of  the  apparent  purpose  of  the  enact- 
ment, or  to  some  inconvenience  or  absurdity, 
hardship,  or  injustice,  presumably  not  in- 
tended, a  construction  may  be  put  upon  It 
which  modifies  the  meaning  of  tbe  words, 
and  even  the  structure  of  the  sentence.  End- 
lich  on  Interpretation  of  Statutes,  $  295. 
The  same  author.  In  section  296,  says:  "A 
doubtful  clause  will  be  controlled  by  the  gen- 
eral intent  of  the  lawmaking  power,  rather 
than  to  tbe  literal  meaning  of  the  language. 
Where  tbe  language  of  the  act  itself  point* 
to  the  associated  words  as  Interpreting  thn 
more  general  ones,  tbe  application  of  the  rule 
is  obvious.  Thus,  where  an  act  imposes  a 
tax  on  all  real  estate,  to  wit,  on  various  spec- 
ified kinds  of  real  estate,  and  from  such  spec- 
ification shown  to  be  private  property,  it  la 
clear  that  the  general  words  are  to  be  con- 
trolled by  the  specifications,  and  that  the 
broad  phrase  embracing  all  real  estate,  never- 
theless does  not  include  property  of  the  Unit- 
ed States,  within  the  territory  to  which  the 
tax  applies.     But,  even  in  the  absence  ot 
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such  a  clear  manifestation  of  intent,  asso- 
ciated words  are  understood  to  be  used  In 
their  cognate  sense.  They  take,  as  It  were, 
their  color  from  each  other;  that  Is,  the  more 
general  Is  restricted  to  a  sense  analogous  to 
the  less  general.  The  expression,  for  In- 
stance, of  "places  of  public  resort,"  assumes 
a  very  dlfTerent  meaning  when  coupled  with 
"roads  and  streets,"  from  that  which  It  would 
have  If  the  accompanying  expression  was 
"houses."  In  an  enactment  respecting  houses 
"for  public  refreshment,  resort  and  enter- 
tainment" the  last  word  was  understood,  not 
as  a  theatrical  or  musical  or  other  similar 
performance  but  as  something  contributing 
to  the  enjoyment  of  the  "refreshment."  End- 
llcb  on  Interpretation  of  Statutes,  i  400, 
p.  651. 

We  conclude  that  section  29,  art.  10,  Const., 
was  Intended  to  coyer  bonds  and  all  Instru- 
ments executed  as  evidence  of  Indebtedness 
which  was  usually  evidenced  by  a  bond  or 
such  instruments  executed  and  entered  Into 
by  such  formalities. 

We  further  conclude  that  where  funds  are 
In  the  treasury  to  satisfy  a  warrant,  or 
where  a  tax  levy  has  been  laid,  and  an  ap- 
propriation has  been  duly  made  against  such 
fund  In  the  treasury,  or  such  fund  as  will  be 
raised  by  such  tax  levy.  It  Is  simply  an  or- 
der upon  the  treasurer  to  pay  au  audited  and 
allowed  claim  out  of  a  fund  that  had  been  set 
aside  and  appropriated.  State  ex  rel.  Ash  v. 
Parkinson,  5  Nev.  17;  Darling  v.  Taylor,  7 
N.  D.  538,  75  N.  W.  766;  In  re  State  War- 
rants, 6  S.  D.  518-522,  62  N.  W.  101,  f>5  Am. 
St.  Rep.  852;  Sackett  v.  City  of  New  Albany, 
88  Ind.  473-^77,  45  Am.  Rep.  467;  Valparalse 
V.  Gardner,  97  Ind.  6-11,  49  Am.  Rep.  416. 

The  relator  Is  entitled  to  the  Issuance  of  the 
writ  prayed  for,  but  as  the  respondent  es- 
pecially Indicates  that  It  Is  his  disposition  to 
follow  the  law  as  It  Is  Interpreted,  the  writ 
of  mandamus,  though  awarded,  will  not  be 
Issued.  The  relator  being  privilegetl,  how- 
ever, to  renew  this  application  in  the  event 
that  respondent  does  not  honor  and  pay  said 
warrant. 

Writ  of  mandamus  awarded.-  All  the  Jus- 
tices concur. 


BULLEN  V.  ARKANSAS  VALLEY  &  W.  RT. 
CO. 

(Supreme  Court  of  Oklahoma.    April  14,  1908.) 

1.  Appeai,  —  Review  —  Pleading— Amend- 
ment—Presumitions. 

In  an  action  where,  after  defendant  filed 
a  demurrer  to  plaintiff's  evidence,  plaintiff  ob- 
tained permission  of  the  court  during  the  argu- 
ment of  counsel  on  tlie  demurrer  to  amend  his 
petition  to  conform  to  tlie  proof,  and  where  his 
request  to  amend  specifically  stated  to  what 
proof  the  petition  was  to  be  amended  to  con- 
form, and  the  argument  of  counsel  upon  said 
demurrer  is  thereupon  concluded,  it  will  be  con- 
sidered on  appeal,  where  such  amendment  was 
in  furtherance  of  justice,  and  no  motion  was 
made  by  defendant  to  strike  from  the  record  the 
evidence  to  which  said  amendment  was  to  make 


the  petition  conform,  that  such  aoMndment  was 
made,  although  the  record  does  not  disclose  that 
it  was  filed. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  5  3710.J 

2.  MuNiciPAi,  Corporations  —  Vacation  ok 
Streets— Rights  of  Abutting  Owners. 

An  ordinance  vacated  certain  streets  of  a 
city  for  the  use  of  a  railway  company  as  its 
right  of  way  and  against  public  use  and  travel, 
except  such  streets  as  are  otherwise  excepted  in 
said  ordinance,  and  reserved  the  right  of  the 
public  to  travel  over  and  across  some  of  said 
streets,  but  not  others.  Held  that,  as  to  one  of 
the  streets  not  excepted  and  the  right  to  travel 
over  and  across  which  is  not  reserved  to  the 
public,  it  is  >vacated  by  said  ordinance,  and  at- 
taches itself  in  the  nature  of  an  accretion  to 
the  adjacent  real  estate  in  proportion  to  the 
frontage,  and  becomes  private  proi)erty  of  the 
owner  of  the  adjacent  property. 

[Ed.  Note. — For  cases  In  point,  see  Cent.  Dig. 
vol.  36,  Municipal  Corporations,  §  1439.] 

3.  Same— Effect  of  Vacation. 

Whenever  any  street  is  vacated  by  the  com- 
mon council,  the  land  embraced  in  said  street 
at  once  attaches  itself  in  the  nature  of  an  ac- 
cretion to  the  adjacent  real  estate  in  proportion 
to  frontage,  and  becomes  private  proi)erty.  and 
cannot  be  taken  for  railway  or  other  public  par- 
poses  without  just  compensation  being  made  to 
the  owner  thereof. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  18.  Etainent  Domain.  «  217;  vol.  36,  Mu- 
nicipal Corporations,  i  1430.] 

4.  Eminent  Domain— Right  to  Damages. 

Where  a  railroad  company,  after  an  ordi- 
nance has  been  passed  vacating  a  street  in  a 
city,  enters  upon  a  strip  of  land  formerly  em- 
braced in  the  street  and  appropriates  the  same, 
or  any  portion  thereof,  for  its  right  of  way, 
without  the  consent  of  the  abutting  landowner, 
such  company  is  liable  in  damages  for  any  de- 
preciation in  the  value  of  the  property  not  taken, 
by  reason  of  such  laiiway  use  and  improvements. 

(Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  18,  Eminent  Domain,  S  237V2-] 

(Syllabus  by  the  Court) 

Error  from  District  Court,  Noble  County; 
Bayard  T.  Ualner,  Judge. 

Action  by  U.  B.  Bnllen  against  the  Arkan- 
sas Valley  &  Western  Railway  Company. 
Judgment  for  defendant,  and  plaintiff  brings 
error.    Reversed  and  remanded. 

Doyle  &  Cress,  for  plaintiff  in  error. 
Jas.  B.  Dlggs  and  Flynn  &  Ames,  for  defend- 
ant In  error. 

HATES,  J.  The  plaintiff  In  error,  H.  B. 
BuUen,  brought  this  action  against  the  Ar- 
kansas A'alley  &  Western  Railway  Company 
In  the  district  court  of  Noble  county.  Okl.  T., 
to  recover  damages  for  the  depi-eciation  In 
the  value  of  his  property  occasioned  by  the 
company's  construction  of  Its  railroad  beds 
and  tracks  in  front  of  his  lots  and  interfer- 
ing with  the  use  of  them.  Plaintiff  alleges 
in  his  petition  that  he  Is  the  owner  of  lots 
1,  2,  3,  and  4  In  block  46  of  the  original  town- 
site  of  Perry,  Okl. ;  that  each  of  said  lots  Is 
of  the  dimensions  of  50  feet  by  175  feet,  and 
abuts  upon  the  south  side  of  A  street,  a  pub- 
lic street  In  the  city  of  Perry,  Noble  county, 
Okl. ;  that  defendant,  without  the  consent  of 
plaintiff,  on  or  about  the  1st  day  of  October, 
1903,  erected  a  large  fill  in  front  of  said  prop- 
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erty,  and  constructed  in  front  of  aame  a 
steam  rallwiiy  track,  consisting  of  three 
tracks  at  a  distance  of  about  ten  feet  from 
the  curb  line  of  plaintiff's  property,  thereby 
wholly  obstructing  the  means  of  ingress  and 
egress  to  and  from  said  property,  and  render- 
ing it  wholly  unfit  for  the  purposes  for  which 
plaintiff  had  been  using  it ;  that,  by  reason  of 
such  acts  of  the  defendant,  his  proiiertj'  had 
been  rendered  practically  valueless ;  and  that 
plaintiff  had  been  damaged  in  the  sum  of 
$7,200. 

Defendant  filed  Its  answer  to  plaintifTs 
complaint,  and  the  cause  was  tried  before  a 
Jury.  After  plaintiff  had  Introduced  various 
witnesses  to  support  his  cause  of  action  and 
rested  his  case,  defendant  Interjwsed  a  de- 
murrer to  the  evidence  submitted  by  plaintiff. 
After  counsel  had  proceeded  with  the  argu- 
ment on  the  demurrer,  plaintiff  was  permit- 
ted by  the  court,  without  objection  on  the 
part  of  the  defendant,  to  reopen  his  case  for 
the  purpose  of  offering  proof  to  show  that  the 
street  in  front  of  his  property  had  been  va- 
cated, and  plaintiff,  without  objection  on  the 
part  of  the  defendant,  then  offered  In  evi- 
dence Ordinance  Xo.  415  of  the  city  of  Perry, 
Noble  county,  Okl.  After  counsel  had  again 
proceeded  with  the  argument  on  defendant's 
demurrer  for  a  time,  plaintiff  asked  leave  of 
the  court  to  amend  his  petition  to  conform  to 
the  proof  as  to  the  vacation  of  the  streets, 
and,  without  objection  on  the  part  of  defend- 
ant, plaintiff  was  given  permission  by  the 
court  to  so  amend  his  petition;  but  the  rec- 
ord in  this  case  does  not  disclose  that  such 
amendment  was  ever  made.  The  court  sus- 
tained defendant's  demnrrer  to  plaintiff's 
evidence  and  entered  judgment  for  the  de- 
fendant for  Its  costs,  to  wliich  action  of  the 
court  plaintiff  excepted,  and  this  case  was 
taken  by  writ  of  error  by  plaintiff  to  the  Su- 
preme Court  of  the  territory  of  Oklahoma, 
which  court,  on  September  5,  1907,  rendered 
judgment  reversing  the  court  below  and  re- 
manding said  cause  to  the  trial  court.  Peti- 
tion for  rehearing  was  filed  by  defendant  in 
error  on  September  18,  1007,  and  rehearing 
was  granted  by  the  Supreme  Court  of  the 
territory  of  Oklahoma,  and  this  cause  Is  be- 
fore this  court  on  rehearing. 

This  court  has  reached  the  same  conclu- 
sion that  was  reached  by  the  Supreme  Court 
of  the  territory  of  Oklahoma,  but,  owing  to 
the  fact  tliat  some  matters  on  reliearlng  have 
been  emphasizecl  by  counsel  for  both  parties 
In  the  case  to  an  extent  not  emphasized  by 
them  in  the  original  liearlng,  we  have  found 
Jt  necessary  to  rewrite  the  opinion  in  this 
case,  but  in  part  have  adopted  the  opinion 
and  language  of  the  Supreme  Court  of  the 
territory  of  Oklahoma,  as  announced  by  Mr. 
Chief  Justice  BURFORD. 

The  theory  of  plaintiff's  case,  as  presented 
by  the  allegations  in  his  complaint  and  the 
evidence  Introduced  upon  the  trial  of  the  case 
up  to  the  time  of  tlu*  Introduction  of  said 
ordinance,  was  that  A  street  was  a  public 


street  in  the  city  of  Perry,  and  that  the  de- 
fendant built  its  railroad  tracks  upon  the 
street,  and  that  plalntlfTs  right  of  action  was 
for  obstructing  his  means  of  Ingress  and 
egress  to  and  from  his  property,  and  that  his 
injury  consisted  in  the  depreciation  in  value 
of  his  proi)€rty  resulting  from  such  obstruc- 
tion of  plaintiff's  means  of  Ingress  and  egress 
to  and  from  his  property,  and  defendant  in 
error  insists  that  this  was  the  sole  theory 
upon  which  the  case  was  tried,  and  that  no 
other  issue  was  presented  by  the  pleadings 
In  the  case,  and  that  plaintiff  cannot  be  per- 
mitted on  appeal  to  shift  the  theory  of  his 
case  to  a  different  one  from  that  relied  upon 
in  the  trial  court.  Such  was  the  theory  of 
the  plaintiff's  case  as  set  forth  in  the  allega- 
tions In  his  complaint  and  established  by  the 
evidence  Introduced  up  to  the  time  of  the  in- 
troduction of  said  Ordinance  No.  415  of  the 
city  of  Perry,  entitled  "An  ordinance  granting 
to  the  Arkansos  Valley  &  Western  Railway 
Company,  Its  successors  and  assigns,  the  right 
to  use  and  occupy  certain  of  the  parks, 
streets  and  alleys  of  the  city  of  Perry,  Noble 
county,  Oklahoma  Territory,  and  the  subdivi- 
sions thereof,  and  vacating  certain  of  the 
parks,  streets  and  alleys  of  the  city  of  Perry 
for  the  use  and  occupancy  of  the  said  railway 
company.  Its  successors  and  assigns,  and  fix- 
ing the  manner,  terms  and  conditions  upon 
which  the  railway  company,  its  successors 
and  assigns,  may  use  the  parks,  streets  and 
alleys  of  the  said  city  of  Perry,  and  for  other 
purposes."  If  the  Introduction  of  said  ordi- 
nance for  the  purpose  of  showing  the  vaca- 
tion of  the  streets,  and  the  granting  of  the 
court  to  the  plaintiff  permission  to  amend  his 
petition  to  conform  to  the  proof  as  to  the 
vacation  of  the  streets,  did  not  operate  to 
present  to  the  trial  court  the  issue  whether 
or  not  A  street  was  vacated  prior  to  the  loca- 
tion and  building  by  the  defendant  of  its  line 
of  railroad  upon  the  same,  defendant's  con- 
tention that  plaintiff  cannot  rely,  on  appeal 
to  the  Supreme  Court,  upon  the  theory  that 
said  street  was  vacated,  and  tiie  jwrtlon  of 
the  same  abutting  plaintiff's  proi)erty  thereby 
became  the  property  of  plaintiff,  prior  to  the 
time  tbe  defendant  company  constructed  its 
line  of  railroad,  must  be  well  taken,  for  it  Is 
well  settleil  that,  where  a  cause  has  been 
tried  In  the  lower  court  upon  a  specific  theory, 
and  decided  upon  such  theory,  the  court  on 
appeal  will  not  permit  the  defeated  party  to 
present  and  rely  upon  another  theory,  which 
may  be  more  favorable  to  him,  but  which  was 
not  presente<l  to  the  trial  court.  Overstreet 
V.  Citizens'  Bank,  12  Okl.  .SSI.  72  Pac.  379; 
B.,  E.  &  S.  Ry.  Co.  v.  Gist,  18  Okl.  516,  90 
Pac.  889. 

Defendant  in  error  insists  that  the  record 
shows  that  plaintiff  did  not  amend  his  peti- 
tion pursuant  to  his  leave  granted  by  the 
court  to  amend  the  same,  and  therefore  the 
case  went  to  final  determination  upon  the 
original  petition  and  upon  the  original  theory 
that  A  street  was  not  vacated,  but  was  a  pub- 
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He  street  at  the  time  of  the  trial,  and  that 
the  cause  of  action  was  for  the  obstruction  of 
plaintiff's  means  of  Ingress  and  egress  to  and 
from  bis  property.  It  Is  a  general  rule  that 
permission  to  amend  does  not  amount  to  an 
amendment,  but  the  amendment  must  be  ac- 
tually made  by  either  altering  the  pleading 
or  by  filing  or  serving  a  new  one.  1  Ency. 
Plead.  &  Prac.  p.  640.  But  under  certain  cir- 
cumstances an  amendment  may  be  implied. 
In  Kelsey  v.  Chicago  &  Northwestern  Ry.  Co., 
1  S.  D.  80,  45  N.  W.  204,  after  the  trial  of  the 
case  had  begun,  the  plaintiff  offered  evidence 
in  support  of  the  allegations  in  his  complaint 
Defendant  objected  to  the  evidence  on  the 
ground  that  the  complaint  did  not  state  a 
cause  of  action.  Plaintiff  moved  to  amend 
his  complaint,  which  motion  was  allowed  over 
the  objection  of  the  defendant.  The  trial 
then  proceeded.  The  record  did  not  disclose 
that  the  amendment  was  ever  made,  nor  did 
It  disclose  in  what  particular  it  was  to  be 
amended.  Mr.  Justice  Bennett,  speaking  for 
the  court,  said:  "A  motion  was  made  to 
amend,  but  in  what  particular  is  not  shown. 
The  motion  was  allowed,  but  the  record  does 
not  say  positively  that  the  amendment  was 
made.  The  trial  proceeding  without  further 
objection,  it  is  not  a  violent  presumption  that 
the  complaint  was  amended  to  show  a  good 
cause  of  action.  The  modem  rule,  and  the 
generally  prevailing  principle  to-day,  is  that  all 
such  amendments  shall  be  made  as  may  be  nec- 
essary for  the  purpose  of  determining  the  real 
question  or  questions  in  controversy  between 
the  parties  and  administering  Justice."  Un- 
der a  similar  state  of  facts,  in  Euhn  t.  Gub- 
tafson,  73  Iowa,  636,  35  N.  W.  662,  the  court 
said:  "We  are  inclined  to  think  that  counsel 
understood  that  an  amendment  was  filed,  but 
whether  this  is  so  or  not  Is  immaterial.  Coun- 
sel knew  the  ground  on  which  the  court  made 
the  ruling,  and  we  think  they  should  have 
called  the  attention  of  the  court  to  the  fact 
that  the  proper  amendment  was  not  filed,  and 
therefore  asked  the  court  to  strike  out  the 
evidence,  and,  as  this  was  not  done,  the  de- 
fendant cannot  raise  the  objection  that  no 
amended  petition  was  filed  for  the  first  time 
in  this  court." 

It  has  been  frequently  held  that  where  a 
leave  to  amend  a  pleading  is  granted  by  the 
court,  and  the  contents  of  such  amendment 
are  suggested  either  by  the  court  or  by  the 
parties  asking  leave  to  make  such  amendment, 
and  the  trial  progresses  as  if  such  amendment 
had  been  made,  it  will  be  regarded  that  such 
amendment  was  made.  Underwood  v.  Bishop, 
67  Mo.  374 ;  Hlnes  &  Battle  v.  Wilmington  & 
Weldon  Ry.  Co.,  95  N.  C.  434,  59  Am.  Rep. 
250 ;  Dexter  A.  Ballou  v.  Wilbur  H.  Hill  et 
al.,  23  Mich.  60;  Johnston  v.  Farmers'  Fire 
Ins.  Co.,  106  Mich.  96,  64  N.  W.  5.  In  Mad- 
ers  V.  Whallon  et  al.,  74  Hun,  372,  26  N.  T. 
Supp.  614,  the  court  adopts  this  rule  in  the 
following  language:  "On  this  trial  the  ob- 
jection was  made,  at  the  opening  of  the  case, 
that  the  complaint  failed  to  state  a  cause  of 


action,  and  should  for  that  reason  be  dismiss- 
ed. The  plaintiff  thereupon  moved  to  amend 
the  complaint  by  inserting  therein,  after  the 
words  'has  no  property,'  the  words  'and  had 
no  other  property  subject  to  levy  and  sale 
on  execution  at  the  time  of  or  since  the  date 
of  said  conveyance,  or  since  the  rendition  of 
the  Judgment'  The  defendant  duly  objected 
to  the  allowance  of  the  amendment,  and  the 
court  overruled  the  objection,  and  allowed  the 
amendment,  to  which  the  defendant  excepted. 
It  is  now  insisted  that  the  complaint  was  not 
in  fact  amended,  as  the  amendment  does 
not  appear  in  the  complaint  as  incorporated 
in  the  Judgment  roll,  and  that  the  case,  on 
this  appeal,  must  be  treated  as  if  no  amend- 
ment had  been  allowed  by  the  trial  Judge. 
We  cannot  agree  with  the  learned  counsel  in 
this  contention,  but  we  think  we  must  treat 
the  case  the  same  as  though  the  proposed 
amendment  bad  been  actually  written  in  the 
complaint"  See,  also.  Bank  of  Llndsborg  t. 
Ober  &  Hageman,  31  Kan.  599,  3  Pac.  324. 

In  the  case  at  bar,  after  the  plaintiff  had 
rested  his  case,  and  the  demurrer  to  the  evi- 
dence had  been  filed  by  the  defendant  plain- 
tiff obtained  leave  of  the  court  to  reopen  his 
case  for  the  specific  purpose  of  introducing 
evidence  to  show  the  vacation  of  the  street 
Such  leave  was  granted  by  the  court  without 
any  objection  of  defendant  and,  after  the  in- 
troduction of  said  Ordinance  No.  415  by  the 
plaintiff,  leave  was  granted  to  plaintiff  to 
amend  his  complaint  to  conform  to  the  proof 
of  vacation  of  the  street  This  action  by  the 
court  was  not  objected  to  by  defendant  If 
the  ordinance  presented  shows  a  vacation  of 
A  street  it  appears  to  this  court  that  the  lan- 
guage of  the  plaintiff  and  of  the  court,  at  the 
time  permission  was  granted  to  the  plaintiff 
to  amend  his  petition  to  conform  to  the  proof, 
is  suflJcient  to  suggest  clearly  the  nature 
of  such  amendment,  and  since,  immediately 
after  said  permission  was  given  to  plaintiff 
to  amend  his  petition,  counsel  conduded  their 
argument  on  the  demurrer  to  the  evidence, 
and  the  court  sustained  said  demurrer  with- 
out any  motion  on  the  party  of  the  defend- 
ant to  strike  from  the  record  the  evidence 
tending  to  show  a  vacation  of  the  street  for 
the  reason  that  plaintiff  had  failed  to  file  his 
amended  petition,  it  may  be  considered  that 
the  petition  was  amended  in  accordance  with 
the  permission  granted  by  the  court 

In  his  petition  in  error,  plaintiff  in  error 
has  made  various  assignments  of  error,  but 
in  his  brief  he  has  discussed  and  emphasized 
only  the  alleged  error  of  the  court  in  sustain- 
ing the  demurrer  to  his  evidence,  and  in  ren- 
dering judgment  for  the  defendant  for  Its 
costs.  Plaintiff  in  error  insists  that  A  street 
by  virtue  of  said  Ordinance  No.  415  was  va- 
cated, and  by  virtue  of  Its  having  been  vacat- 
ed that  portion  of  the  street  upon  which 
plalntlfTs  lots  abutted  to  the  center  of  said 
street  by  operation  of  law  attached  itself  to 
the  adjacent  lots  and  became  the  private 
property  of  plaintiff.    Defendant,  on  the  oth- 
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er  band,  contends  that  the  effect  of  said  or- 
dinance Is  not  to  vacate  A  street,  against  pub- 
lic use  and  travel,  but  only  for  the  purpose 
for  which  same  Is  granted  by  said  ordinance 
to  the  Arkansas  Valley  &  Western  Railway 
Company,  and  cites  the  case  of  Tonkawa  Mill- 
ing Co.  V.  Town  of  Tonkawa,  15  Okl.  672.  83 
Pac.  915,  as  construing  a  similar  ordinance. 
In  which  it  is  held  that  streets  therein  describ- 
ed are  not  vacated.  The  title  of  the  ordi- 
nance construed  In  Tonkawa  Milling  Com- 
pany v.  Town  of  Tonkawa,  supra.  Is  as  fol- 
lows: "An  ordinance  granting  a  right  of  way 
to  the  Blackwell  &  Southern  Railway  Com- 
pany through  the  town  of  Tonkawa,  Kay 
county,  Oklahoma  Territory,  and  for  the  pur- 
I)ose  of  such  right  of  way,  vacating  certain 
streets,  avenues  and  alleys  In  said  town  of 
Tonkawa."  Section  1  of  said  ordinance  grants 
to  the  Blackwell  &  Southern  Railway  Compa- 
ny the  right  to  construct,  maintain,  and  oper- 
ate Its  railroad,  side  tracks,  and  switches  over 
and  across  certain  streets,  avenues,  and  al- 
leys In  the  town  of  Tonkawa.  Section  2,  un- 
der which  It  was  claimed  that  said  streets 
were  vacated,  reads  as  follows:  "That  for 
the  purpose  aforesaid,  the  following  streets, 
avenues  and  alleys  of  the  said  town  of  Ton- 
kawa be  and  the  same  are  hereby  vacated. 
•  •  *"  In  that  case  It  clearly  appears, 
from  the  title  of  the  ordinance  and  from  the 
language  of  the  clause  under  which  the  vaca- 
tion of  the  streets  was  claimed,  that  the  va- 
cation was  limited  for  the  purpose  of  a  right 
of  way  for  said  company,  and  that  It  was 
not  against  the  public  use  thereof,  except  that 
the  use  of  the  public  should  be  subject  to  the 
right  of  the  railroad  company  to  use  the  same 
in  operating  Its  railroad,  side  tracks,  and 
switches. 

Section  1  of  the  ordinance  in  this  case 
reads  as  follows :  "That  the  Arkansas  Valley 
and  Western  Railway  Company,  its  succes- 
sors and  assigns,  are  hereby  granted  the  right 
to  use  and  occupy  certain  streets  and  paries 
and  alleys  In  the  city  of  Perry  and  subdivi- 
sions thereof,  for  its  main  line  of  tracks  in 
the  city  of  Perry,  and  for  Its  switches,  side 
tracks,  station  grounds,  buildings  and  all  ter- 
minal facilities,  and  for  the  location  of  the 
industries  connected  with  and  adjacent  to 
said  railway  and  for  all  other  railway  pur- 
poses and  for  the  right  of  way,  and  for  such 
purposes,  the  following  parks,  streets  and  al- 
leys of  the  city  of  Perry,  Noble  county,  Okla- 
homa Territory,  as  herein  more  particularly 
described,  are  hereby  granted  and  dedicated 
as  follows,  to  wit."  Then  follows  a  descrip- 
tion of  the  streets,  parks  and  alleys,  among 
which  streets  described  is  that  portion  of  A 
street  which  lies  In  front  of  plaintiff's  prop- 
erty. After  concluding  the  description  of  the 
streets,  parks,  and  alleys,  it  is  provided  in 
said  section  that  the  right  of  way  therein 
granted  and  dedicated  for  said  purposes  over 
all  of  said  parks,  streets,  and  alleys  through 
the  city  of  Perry  shall  be  100  feet  in  width, 
except  where  a  different  width  is  shown  by 


the  map  or  plan  of  said  railroad  company. 
Thereafter  In  the  same  section  appears  the 
following  language:  "All  of  said  parks, 
streets  and  alleys  as  herein  described  of  the 
city  of  Perry  are  hereby  gi-anted  and  dedicat- 
ed to  said  Arkansas  Valley  and  Western  Rail- 
way Company,  Its  successors  and  assigns,  and 
the  said  railway  company  shall  have  and  to 
its  successors  and  assigns  is  hereby  granted 
the  right  to  use  and  to  occupy  all  of  said 
parks,  streets  and  alleys  and  all  of  said 
parks,  streets  and  alleys  herein  granted  for 
Its  use  and  occupancy  of  the  Arkansas  Val- 
ley and  Western  Railway  Company,  its  sue- 
cessors  and  assigns,  are  hereby  vacated  and 
shall  remain  vacated  against  public  use  and 
travel  except  such  as  are  In  this  ordinance 
Rpeciflcally  excepted."  Section  4  of  said  or- 
dinance names  the  streets,  parks  and  alleys 
the  right  to  use  and  occupy  which  Is  given  by 
said  ordinance  to  the  railway  company,  over 
and  across  which  the  right  of  the  public  to 
travel  Is  reserved;  but  the  streets  therein 
named  do  not  Include  A  street.  The  same 
section  further  provides  that  the  public  shall 
be  allowed  to  travel  upon  and  across  said 
railway  upon  each  of  said  streets  named  in 
said  section,  and  that  It  shall  be  the  duty  of 
said  railway  company  to  provide  a  suitable 
place  on  each  side  of  the  tracks  of  the  railway 
company  anywhere  the  same  crosses  each  of 
the  streets  named  in  said  section  for  the 
crossing  of  vehicles  and  foot  passengers  over 
Its  main  and  side  tracks.  Section  6  reads  as 
follows:  "Said  railway  company  by  Its  gen- 
eral solicitor  shall  file  with  the  clerk  of  the 
city  of  Perry,  within  ten  days  after  the  pas- 
sage of  this  ordinance.  Its  acceptance  of  the 
term  and  conditions  thereof  and  the  same 
shall  be  and  constitute  a  contract  between 
the  city  of  Perry  and  the  Arlunsas  Valley 
and  Western  Railway  Company,  its  succes- 
sors and  assigns,  and  shall  operate  as  a  dedi- 
cation and  grant  to  the  said  railway  company 
of  all  the  grounds,  parks,  streets  and  alleys 
herein  granted  and  of  the  right  of  way,  and 
right  to  use  and  occupancy  of  said  grounds 
as  in  said  ordinance  granted  for  railway  pur- 
pose and  said  parks,  streets  and  alleys  are 
hereby  vacated  and  shall  be  and  remain  va- 
cated for  the  use  of  said  railway  company 
and  against  public  use  and  travel  except  as 
herein  before  provided  for." 

We  have  quoted  all  of  the  portions  of  the 
ordinance  in  which  it  is  attempted  to  vacate 
any  of  the  streets  and  alleys  of  the  city  of 
Perry.  The  language  contained  in  the  first 
section  of  which  certain  streets  and  alleys 
are  vacated  is  different  from  the  section  of 
the  ordinance  In  the  case  of  Tonkawa  Mill- 
ing Company  v.  Town  of  Tonkawa,  supra,  by 
which  it  was  contended  that  certain  streets 
and  alleys  were  vacated.  It  is  stated  in  said 
section  of  the  ordinance  in  that  case  that  the 
streets  and  alleys  are  vacated  for  the  pur- 
poses aforesaid,  to  wit,  for  the  purposes  of 
a  right  of  way  for  the  Blackwell  &  South- 
ern Railway  Company;   but  the  language  In 
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section  1  of  the  ordinance  In  the  ease  at  bar 
is  "and  all  of  said  parks,  streets  and  alleys 
herein  granted  for  the  use  and  occupancy  of 
the  Arkansas  Valley  and  Western  Railway 
Ck>nipany,  Its  successors  and  assigns,  are 
hereby  vacated  and  shall  remain  vacated 
against  public  use  and  travel  except  such  as 
are  In  this  ordinance  specifically  excepted." 
The  clause  "herein  granted  for  the  use  and 
occupancy  of  the  Arkansas  Valley  and  West- 
em  Hallway  Ck>mpany,  Its  successors  and  as- 
signs," clearly  was  intended  to  and  does 
limit  and  point  out  the  streets  and  alleys 
that  are  to  be  vacated,  rather  than  to  desig- 
nate the  purpose  for  which  they  were  to  be 
vacated.  This  construction  is  supported  by 
the  language  immediately  following  said 
clause  to  the  effect  that  all  of  said  streets 
are  vacated  against  public  use  and  travel 
except  as  are  in  the  ordinance  specifically  ex- 
cepted. 

Section  4,  which  excepts  certain  streets, 
parks,  and  alleys  from  the  operation  of  said 
language  of  section  1,  does  not  except  A 
street,  and  while  section  4  reserves  to  the 
public  the  right  to  travel  over  and  across 
certain  of  the  streets,  alleys,  and  parks 
named  In  section  1,  it  does  not  reserve  any 
such  right  as  to  A  street  It  is  apparent 
from  section  4  that  It  is  intended  by  the  ordi- 
nance to  place  a  limitation  upon  the  vaca- 
tion of  certain  streets,  parks,  and  alleys 
made  in  section  1;  but  It  does  not  place  a 
limitation  upon  the  vacation  made  In  sec- 
tion 1.  The  fact  that  by  a  provision  of  sec- 
tion 4  the  railway  company  is  required  to 
make  crossings  over  Its  track  on  those 
streets,  the  right  to  travel  over  and  across 
which  It  reserved  to  the  public,  and  that  no 
such  requirement  is  made  of  the  railway 
company  as  to  A  street  and  the  other  streets 
the  right  to  travel  over  and  across  which  Is 
not  reserved  to  the  public.  Indicates  that  it 
was  the  Intention  of  the  city  council  to  en- 
tirely vacate  A  street  against  the  use  of  the 
public,  while  as  to  the  other  streets  the  vaca- 
tion was  to  be  limited  for  the  purposes  of 
the  right  of  way  of  the  railroad  company, 
and  the  right  of  the  public  to  use  the  same 
to  be  reserved  subject  to  the  right  of  the  rail- 
road company  to  build  Its  tracks  upon  said 
streets  and  operate  its  line  of  railroad  there- 
on. Again,  In  section  6  of  the  ordinance, 
quoted  supra,  the  language  "and  said  parks, 
streets  and  alleys  are  hereby  vacated  and 
shall  be  and  remain  vacated  for  the  use  of 
said  railroad  company  and  against  public 
use  and  travel  except  as  herein  provided 
for,"  supports  the  construction  that  some  of 
the  streets  named  In  said  ordinance  were  to 
be  vacated  only  for  the  use  of  said  railroad 
company,  while  others  were  to  be  vacated 
both  for  the  use  of  the  railroad  company 
and  against  public  use  and  travel. 

The  defendant  in  error  in  bulldlag  its  rail- 
road track  upon  A  street  appropriated  a  part 
Of  the  strip  of  land  that  attached  to  the  lots 


of  plalntitr  in  error  and  became  part  of  his 
property  after  the  vacation  of  A  street  This 
fact  brings  this  case  within  the  rule  an- 
nounced in  Blackwell,  Enid  &  Southwestern 
Ey.  Co.  V.  Gist,  18  Okl.  510,  90  Pac.  889. 
In  that  case  the  railroad  company  built  up- 
on a  street  that  had  been  vacated.  An  abut- 
ting property  owner  brought  suit  for  dama- 
ges sustained  by  her  from  the  depreciation 
in  the  value  of  her  abutting  property.  Al- 
though no  damages  were  sought  in  that 
action  by  the  abutting  property  owner  for 
the  appropriation  by  the  railroad  company 
of  any  part  of  the  strip  of  land  that  attach- 
ed to  her  property  after  the  vacation  of  the 
street  the  court  held  that  the  railroad  com- 
pany was  liable  In  damages  for  auy  deprecia- 
tion in  the  value  of  the  abutting  property 
caused  by  the  appropriation  of  a  portion  of 
the  street  that  had  been  vacated  which  bad 
attached  itself  to  the  abutting  property  and 
had  become  the  property  of  the  abutting 
property  owner. 

The  action  of  the  court  sustaining  defend- 
ant's demurrer  to  plaintiff's  evidence  was 
error,  for  which  error  this  cause  Is  reversed 
and  remanded,  with  directions  to  grant  a 
new  trial. 

WILLIAMS,  O.  J.,  and  DUNN,  TUENER, 
and  KANE,  JJ.,  concur. 


(21  Okl.  88) 

RAT  T.  SCHOOL  DIST.  NO.  9,  CADDO 
COUNTY. 

(Supreme  Court  of  Oklahoma.     May  13,  1008.) 

MUNICirAI,   COBFORATIONS — Wabbants  —  Va- 
UDITT. 

Indebtedness  contracted  or  Incurred  for  nec- 
essary and  Inwful  purposes  by  any  municipal 
or  political  corporation,  or  any  subdivision  of 
the  territory  ot  Oklahoma,  created  and  existing 
under  and  by  virtue  of  the  organic  act  (Act 
May  2,  1800,  c.  182,  26  Stat.  81)  and  the  laws 
of  the  territory  of  Oklahoma  prior  to  the  taking 
of  the  first  assessment  for  the  purpose  of  terri- 
torial and  county  taxation,  is  valid  if  issued 
within  the  limit  of  4  per  centum  of  the  value  of 
the  taxable  property  as  ascertained  by  said  as- 
sessment, but  warrants  prior  to  such  first  as- 
sessment Issued  for  such  purposes  in  excess  of 
said  4  per  centum  limit  are  void. 
(Syllabus  by  the  Court.) 

Error  from  Probate  Court,  Caddo  County. 

Action  by  Frank  H.  Ray  against  School 
District  No.  9  of  Caddo  County.  Judgment 
for  defendant,  and  plaintiff  brings  error.  Af- 
firmed. 

On  the  20th  day  of  October,  1905,  plaintiff 
in  error,  as  plaintiff,  instituted  this  action 
against  defendant  In  error,  as  defendant,  in 
the  nisi  prlus  court,  alleging  In  his  petition 
that  at  all  times  thereinafter  mentioned  and 
set  out  defendant  was  a  duly  and  regularly 
organized  school  district  In  Caddo  county, 
territory  of  Oklahoma,  No.  9,  and  exercising 
the  rights  and  powers  of  such  under  the  lavrs 
of  said  territory,  and  subject  to  such  duties 
and  liabilities;   that  on  the  8d  day  of  Fe^ 
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ruary,  1902,  the  Mgularly  qualified  and  act- 
ing board  of  said  district  caused  to  be  is- 
sued to  li.  A.  Fell,  manager  of  the  Thom- 
as Kane  A  Co.  Works,  a  corporation,  war- 
rant No.  6  tor  the  sum  of  $203.15,  and  caused 
the  same  to  be  signed  by  the  director  and 
clerk  of  said  district,  and  attested  by  the 
seal  thereof,  whereby  the  treasurer  of  said 
district  was  directed  to  pay  to  the  order  of 
said  Pell,  as  such  manager,  the  siuu  of  $203.- 
15 ;  that  said  warrant  was  Issued  for  certain 
school  furniture  sold  by  the  said  h.  A.  Pell, 
as  manager,  to  the  said  defendant,  at  its 
special  Instance  and  request;  that  said  war- 
rant was  duly  presented  to  the  treasurer  of 
the  said  district  on  June  21,  1902,  and  In- 
dorsed "not  paid  for  want  of  funds,"  and 
given  registry  No.  6;  that  thereafter,  for  a 
good  and  valuable  consideration,  the  said 
li.  A.  Pell,  manager,  did  sell,  assign,  transfer, 
and  Indorse  said  warrant  unto  Frank  H.  Ray, 
the  plaintiff,  who  thereby  became,  and  ever 
since  said  time  and  Is  now,  the  owner  and 
holder  thereof;  that  a  true  and  complete 
copy  of  said  warrant,  with  all  the  certificates 
and  indorsements.  Is  attached  to  said  peti- 
tion, marked  "Exhibit  A,"  and  made  a  part 
thereof;  that  said  warrant  has  been  duly 
presented  to  said  defendant  and  Its  treasurer 
for  payment,  and  payment  demanded  thereon, 
which  has  been  refused;  that  by  reason  of 
the  premises  there  is  now  due  and  owing 
to  plalntltt  on  account  of  said  warrant  the 
sum  of  1203.15,  with  Interest  at  6  per  cent 
since  the  21st  day  of  June,  1902.  The  plain- 
tiff further  alleged  that  on  the  8d  day  of 
February,  1902,  the  defendant  Issued,  through 
Its  board,  to  the  said  L.  A.  Pell,  as  such 
manager,  its  certain  warrant  No.  7  for  the 
sum  of  $29.05,  and  caused  the  same  to  be 
signed  by  the  director  and  clerk  and  at- 
tested by  the  seal  thereof,  whereby  the  treas- 
urer of  said  district  was  directed  to  pay  to 
the  order  of  the  said  L.  A.  Pell,  manager, 
the  sum  of  $29.05;  that  said  warrant  was 
issued  in  payment  of  freight  on  certain 
school  furniture  sold  by  the  said  I*  A. 
Pell,  manager,  to  said  defendant  at  Its 
special  instance  and  request;  that  said 
warrant  was  duly  presented  to  the  treasurer 
of  said  district  on  June  21,  1902,  and  Indors- 
ed "not  paid  for  wont  of  funds,"  and  given 
registry  No.  7;  that  afterwards,  for  a  good 
and  valuable  consideration,  the  said  L.  A. 
Pell,  as  manager,  did  sell,  assign,  transfer, 
and  Indorse  said  warrant  unto  the  plalntlfF, 
and  the  plaintltT  is  now  the  owner  of  said 
warrant;  that  a  copy  of  said  warrant  Is  at- 
tached to  said  petition,  with  all  indorsements 
thereon.  Plaintiff  further  alleges  that  there 
Is  now  due  on  said  warrant  the  sum  of  $29.05, 
with  Interest  at  6  per  cent  since  the  2l8t 
day  of  June,  1902.  Plaintiff  further  declares 
that  on  the  20th  day  of  February,  1902,  said 
defendant  caused  to  be  Issued  to  the  said 
I*  A.  Pell,  as  manager,  warrant  No.  8  for  the 
sum  of  $160.10,  and  caused  the  same  to  be 
»5P,-31 


signed  by  the  director  and  derk  and  attest- 
ed by  the  seal  thereof,  whereby  the  treasurer 
of  said  district  was  directed  to  pay  to  the 
order  of  said  U  A.  Pell,  manager,  the  sum 
of  $166.10;  that  said  warrant  was  Issued  in 
payment  of  certain  school  supplies  sold  by 
said  Lh  A.  Pell  to  said  defendant  at  its 
special  Instance  and  request;  that  said  war- 
rant was  duly  presented  to  the  treasurer 
of  said  district  on  June  21,  1902,  and  In- 
dorsed "not  paid  for  want  of  funds,"  and  giv- 
en registry  No.  8;  that  thereafter,  for  a  good 
and  valuable  consideration,  said  Pell,  as 
manager,  did  sell,  assign,  transfer,  and  In- 
dorse said  warrant  unto  the  plaintiff,  who 
thereby  became,  and  ever  since  has  been  and 
is  now,  the  bolder  thereof;  that  a  copy  of 
said  warrant  with  all  the  certificates  and 
Indorsements  thereon,  is  attached  to  said 
petition,  marked  "Exhibit  C,"  and  made  a 
part  thereof ;  that  by  reason  of  the  premises 
defendant  Is  due  to  the  plaintiff  said  sum  of 
$1GG.10,  with  interest  at  6  per  cent  from  the 
21st  day  of  June,  1902.  Plaintiff  further 
alleges  that  on  February  20,  1902,  defend- 
ant caused  to  be  Issued  to  said  Pell,  as  man- 
ager, its  warrant  No.  9  for  the  sum  of  $9.63, 
and  caused  the  same  to  be  duly  signed,  attest- 
ed and  sealed,  and  delivered  to  said  Peil, 
manager,  whereby  the  treasurer  of  said  dis- 
trict was  directed  to  pay  to  his  order  the  sum 
of  $9.63;  that  said  warrant  was  Issued  in 
payment  of  freight  charges  on  certain  school 
supplies  sold  by  Pell,  as  manager,  to  de- 
fendant at  its  special  Instance  and  re- 
quest ;  that  said  warrant  was  duly  presented 
to  the  treasurer  of  said  district  on  June  21, 
1902,  and  indorsed  "not  paid  for  want  of 
funds,"  and  given  registry  No.  9 ;  that  there- 
after, for  a  good  and  valuable  consideration, 
said  Pell,  manager,  did  sell,  assign,  and  trans- 
fer said  warrant  unto  plaintiff,  who  thereby 
became,  and  has  been  ever  since,  the  owner 
thereof;  tliat  a  true  and  complete  copy  of 
said  warrant  with  all  the  certificates  and 
Indorsements,  is  attached  to  said  petition, 
marked  "Exhibit  C,"  and  made  a  part  there- 
of; that  said  warrant  was  duly  presented 
to  defendant  and  Its  treasurer,  and  payment 
demanded  thereon,  which  has  been  refused; 
that  by  reason  of  the  premises  there  Is  due 
plaintiff  said  sum  of  $9.63,  with  Interest  from 
the  21st  day  of  June>  1902,  at  6  per  cent  per 
annum. 

On  the  l6th  day  of  November,  1905,  defend- 
ant filed  its  answer  herein,  admitting  that 
It  was  a  municipal  corporation  duly  organ- 
ized under  and  by  virtue  of  the  laws  of  the 
territory  of  Oklahoma,  and  was  so  organized 
at  the  times  and  dates  stated  and  named  In 
the  petition;  and  further  alleged  that  at  no 
time  prior  to  the  issuing  of  the  said  war- 
rants numbered  6,  7,  8,  and  9,  as  alleged  In 
the  petition  of  plaintiff,  was  there  any  writ- 
ten claim  verified  or  otherwise  presented 
to  the  school  board  by  L.  A.  Fell,  or  any 
person  for  blm,  or  the  said  Thomas  Kane 
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A  Co.  Works,  for  tbe  amounts  set  ont  in  tbe 
respective  warrants,  or  for  any  amounts 
whatever,  and  that  there  was  no  minute  or 
entry  upon  the  records  of  the  said  district  of 
the  presentation  or  allowance  of  any  claim 
to  the  said  L.  A.  Pell,  manager.  Defendant 
further  pleads  that  the  said  county  of  Caddo 
was  organized  on  or  between  the  6th  day 
of  August,  1901,  and  January  1,  1902;  that 
the  first  assessment  ever  made  In  said  Cad- 
do county  for  school  district  and  territorial 
purposes  was  in  March,  1902,  and  by  tbe 
said  assessment,  which  was  the  first  as- 
sessment ever  made  within  said  school  dis- 
trict, or  territory,  county,  or  school  district, 
the  total  assessed  valuation  of  all  the  prop- 
erty within  the  said  school  district  for  the 
said  year,  1902,  as  made,  returned,  and  final- 
ly equalized  by  the  territorial  board  of  equal- 
ization, was  the  sum  of  $10,620;  that  4 
per  cent,  of  the  said  amount  would  amount 
to  $424.80;  that  the  said  school  district, 
prior  to  the  issuing  of  the  warrants  sued 
vpaa  by  plaintiff,  had  issued  and  deliver- 
ed Its  warrants  Nos.  1,  2,  3,  4,  and  5,  and 
that  said  warrants  in  the  aggregate  amount- 
ed to  over  the  sum  of  $1,000;  that  the 
said  Bchool  district,  prior  to  Incurring  the 
alleged  indebtedness  sued  upon  herein  had  al- 
ready incurred  an  Indebtedness  of  alraut  $1,- 
000,  and  far  in  excess  of  the  4  per  cent  of  the 
first  asssessed  valuation  of  said  district ;  that 
tbe  alleged  Issuing  of  the  four  warrants 
sued  oa  herein,  and  tbe  incurring  of  tbe 
alleged  Indebtedness  sued  on  Is  null  and 
void  as  being  in  violation  of  the  act  of  Con- 
gress of  the  United  States  approved  July  30, 
1886. 

On  the  29th  day  of  November,  1906,  plain- 
tiff filed  its  reply  to  the  answer  of  defendant, 
denying  each  and  every  allegation  therein 
contained  inconsistent  with  the  allegations 
of  plaintiff's  complaint  On  the  19th  day  of 
November,  1906,  the  plaintiff  and  defendant 
filed  in  said  cause  a  stipulation  and  agreed 
statement  of  facts,  the  body  of  which  is  in 
words  and  figures  as  follows:  "That  Caddo 
county,  Oklahoma,  was  organized  on  tbe  6th 
day  of  August  1001.  That  school  district  No. 
9  of  said  county  was  organized  on  tbe  11th 
day  of  November,  1901;  that  on  or  prior 
to  the  Ist  day  of  January,  1902,  the  follow- 
ing board  of  o£Scers  were  duly  appointed  and 
qualified  as  such  officers  of  said  district :  O. 
li.  Weaver,  director;  Chas.  H.  Neal,  clerk; 
J.  W.  Turner,  treasurer.  That  on  February 
3,  and  February  20,  respectively,  1902,  said 
officers  were  acting  as  the  duly  qualified 
board  of  said  school  district  That  after  said 
date  and  prior  to  June  21,  1902,  W.  H.  Ful- 
lerton  became  the  duly  qualified  and  acting 
treasurer  of  said  district  in  place  of  tbe  said 
J.  W.  Turner.  That  the  warrants  sued  upon 
In  this  action  were  issued  to  L.  A.  Pell,  man- 
ager Thos.  Kane  &  Co.  Works,  as  alleged  in 
••aid  petition.  That  said  warrants  were  sold 
and  delivered  to  Frank  H.  Ray,  plaintiff  here- 
in, and  the  said  plaintiff  1b  now  the  legal  I 


owner  and  holder  of  said  warranta.  That 
said  warrants  were  presented  to  W.  H.  Ful- 
lerton,  treasurer  of  said  defendant  district  oo 
the  21st  day  of  June,  1902,  and  payment 
thereon  was  refused,  and  they  were  register- 
ed on  said  date;  the  registry  nambers  being 
6,  7,  8,  and  9,  respectively.  Tbat  the  said 
warrants  were  indorsed  by  the  said  W.  H. 
Fullerton  as  follows :  'Presented  on  June  21, 
1902,  and  not  paid  for  want  of  funds.'  Tbat 
said  warrants  were  Issued  to  L.  A.  Pell,  man- 
ager of  the  said  Thos.  >Kane  &  Co.  Works  by 
the  said  defendant  acting  through  Its  proper 
ofilcers,  for  certain  goods,  wares,  and  mer- 
chandise consisting  of  school  seats,  desks, 
and  apparatus,  etc.,  also  for  freight  on  said 
goods,  which  were  sold  and  delivered  to  the 
defendant  district  on  or  before  Febmaty  20, 
1902.  That  the  said  warrants  to  which  ref- 
erence Is  heretofore  made  being  numbered  6, 
dated  February  3,  1902,  for  $203.15 ;  No.  7, 
dated  February  3,  1902;  No.  8,  dated  Feb- 
ruary 20,  1902,  for  $166.10;  and  No.  9  dated 
F^ruary  20,  1902,  for  $9.63— are  hereto  at- 
tached, marked  'Exhibits  A,  B,  C,  and  D,  re- 
q)ectlvely,'  and  made  a  part  of  this  stipula- 
tion. That  the  first  assessment  made  in  the 
said  school  district  No.  0,  for  territorial,  coun- 
ty, and  school  purposes,  was  made  by  the 
local  assessor  in  March,  1902,  and  was  certi- 
fied by  the  territorial  board  of  equalization 
to  tbe  county  clerk  of  Caddo  county,  on  the 
14th  day  of  July,  1902,  and  filed  In  the  oflice 
of  the  said  clerk  on  the  15th  day  of  July, 
1902.  That  the  assessed  valuation  of  said 
district  as  shown  by  the  said  report  filed 
with  tbe  county  clerk,  amounted  to  $10,520. 
That  the  amount  of  outstanding  indebtedness 
of  said  school  district  prior  to  the  issuance 
of  said  warrants  hereinbefore  set  out  and  up- 
on which  this  action  is  based,  was  $1,022.37. 
That  the  records  of  said  school  district  do 
not  show  that  prior  to  or  after  the  execution, 
issuance,  and  delivery  of  the  aI>ove  said 
warrants  a  written  claim,  verified  or  other- 
wise, was  filed  with  the  officers  of  said  dis- 
trict by  said  L.  A  Plel,  manager  of  the  Thos. 
Kane  &  Co.  Works,  or  any  person  acting  for 
him,  other  than  the  record  of  the  above  said 
warrants.  Tbat  on  and  prior  to  tbe  dates  of 
the  issuance  of  the  said  warrants  there  was 
no  cash  in  the  hands  of  the  treasurer  of  said 
district  no  taxes  levied,  due  or  payable,  nor 
any  other  funds  of  any  kind  or  character,  out 
of  which  said  obligations  or  any  prior  obli- 
gations could  be  paid." 

Sbartel,  Keaton  &  Wells  and  Dyke  Balllng- 
er,  for  plaintiff  In  error.  W.  W.  Vaughn 
and  Theodore  Fruitt  for  defendant  In  error. 

WILLIAMS,  O.  J.  (after  stating  the  facts 
as  above).  It  Is  contended  by  the  plaintiff  In 
error  that  section  4  of  an  act  of  Congress  ap- 
proved July  30,  1886  (24  Stat  171,  c.  818), 
which  is  in  words  and  figures  as  follows: 
"That  no  political  or  municipal  corporation, 
county,  or  other  subdivision.  In  any  of  the 
territories  of  the  United  States  shall  ever 
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become  Indebted  In  any  manner  or  for  any 
purpose  to  any  amount  In  the  aggregate,  in- 
cluding existing  Indebtedness,  exceeding  four 
per  centum  of  the  value  of  the  taxable  prop- 
erty within  such  corporation,  county,  or  sub- 
dlrlsion,  to  be  ascertained  by  the  last  assess- 
ment of  the  territorial  and  county  taxes  pre- 
vious to  the  Incurring  of  such  Indebtedness, 
and  all  bonds  or  obligations  In  excess  of  such 
amount  given  by  such  corporation  shall  be 
void  •  *  •  " — does  not  become  operative 
and  effective  until  the  value  of  the  property 
In  such  municipality  or  tax  district  is  ascer- 
tained by  an  assessment  It  is  admitted  that 
the  warrants  sued  on  In  this  action  exceed 
In  the  aggregate  4  per  centum  of  the  value 
of  the  taxable  property  within  the  school  dis- 
trict of  Caddo  county,  as  subsequently  as- 
certained by  the  assessment  for  territorial 
and  county  purposes  for  the  year  1902,  but 
plaintiff  contends  that  said  section  4,  supra, 
being  inoperative  until  after  the  first  assess- 
ment, and  that  municipalities  have  Implied 
power  to  create  Indebtedness  when  necessary, 
for  lawful  purpose,  unless  prohibited  by  stat- 
ute, that  the  defendant  in  error  had  the  right 
to  create  the  Indebtedness  herein  Involved, 
and  that  plaintiff  should  have  had  judgment 
In  the  court  below. 

There  has  not  been  a  uniformity  In  the  de- 
cisions of  the  Supreme  Court  of  the  territory 
of  Oklahoma  on  this  question.  The  first  case 
that  came  before  said  court  Involving  this 
matter  Is  that  of  City  of  Guthrie  ▼.  Terri- 
tory ex  rel.  Losey,  1  Okl.  201,  31  Pac.  190,  21 
L.  R.  A.  841,  wherein  the  court  says:  "This  con- 
gressional provision  Is  a  limitation  upon  the 
municipal  authorities,  but  does  not  limit  the 
power  of  the  Legislature  to  levy  assessments 
on  the  property  within  the  corporation  by 
proper  legislation." 

The  next  case  before  said  court  was  that  of 
City  of  Guthrie  v.  New  Vienna  Bank,  4  Okl. 
222,  38  Pac.  13.  The  court  said:  'These  mu- 
nicipalities get  their  life,  existence,  and  pow- 
er from  the  Congress  of  the  United  States, 
and  It  was  the  duty  and  province  of  that 
body  to  exercise  a  proper  control  over  them. 
This  was  clearly  Intended  as  a  limitation  on 
the  power  of  the  coritorate  powers  to  become 
indebted.  They  get  •whatever  power  they 
have  from  the  laws  enacted  or  permitted  by 
the  United  States  Congress,  and,  in  fixing  a 
basis  upon  which  to  rest  this  power  of  creat- 
ing indebtedness,  Congress  prescribed  that  it 
should  be  an  assessment  of  taxable  property 
for  territorial  and  county  purposes  made  pre- 
vious to  the  Incurring  of  such  Indebtedness. 
Language  cannot  be  plainer  and  the  Intent 
and  purpose  more  certain.  A  provision  was 
placed  In  said  act  for  the  payment  of  exist- 
ing indebtedness  at  the  date  of  Its  adoption, 
bat  all  future  obligations,  debts,  or  liabilities 
were  to  be  controlled  by  the  limitations  and 
Inhibitions  contained  in  the  statute.  All 
debts  contracted,  incurred,  or  Imposed  after 
July  80,  1886,  the  date  of  the  approval  of  the 
statute,  must  owe  their  validity  and  legality 


to  two  factors,  which  were  matters  of  record, 
and  of  which  all  persons  must  take  notice. 
There  must  have  been  an  assessment  of  tax- 
able property  within  the  county  embracing 
the  corporation,  and  the  debt,  when  added  to 
existing  obligations,  must  not  exceed  4  per 
cent  of  such  assessment  This  is  a  wise  and 
liberal  limitation,  and,  if  conditions  existed 
which  made  it  impracticable  to  operate  mu- 
nicipal governments  without  creating  debts, 
It  Is  a  condition  which  the  courts  cannot 
remedy ;  If  any  Is  required.  It  lies  with  Con- 
gress, and  not  with  the  courts  or  territorial 
Legislature." 

In  effect.  In  this  case,  the  court  expressly 
overrules  the  case  of  City  of  Guthrie  v.  Ter- 
ritory ex  rel.  Losey,  supra,  so  far  as  It  holds 
that  the  limitation  found  In  the  act  of  July 
30,  1880,  Is  not  a  limitation  on  the  Legisla- 
ture as  well  as  on  the  municipality.  In  the 
case  of  City  of  Guthrie  v.  New  Vienna  Bank, 
supra,  the  court  In  effect  holds:  That  under 
the  act  of  July  30,  1886,  the  power  to  Incur 
debts  by  a  municipality  by  the  Legislature 
Imposing  same  upon  it  was  limited  by  the  as- 
sessed valuation  of  the  property  of  such  mu- 
nicipality as  shown  by  an  assessment  pre- 
viously ascertained;  tiiat  without  such  as- 
sessment there  was  no  power  to  create  llabll- 
Ites  so  as  to  fasten  a  future  charge;  that 
there  was  no  basis  for  debts  of  any  character 
upon  which  to  fix  a  maximun  of  4  per  cent ; 
that  consequently  all  debts  of  any  character 
or  for  any  purpose  Imposed  on  the  municipal- 
ity by  the  Legislature  was  Invalid ;  and  that 
It  was  a  condition  precedent  that  such  assess- 
ment should  be  first  made,  otherwise  there 
could  be  no  limit  fixed.  The  entire  court 
comprising  Chief  Justice  Dale,  Justices  Scott 
and  McAtee  concurred  in  this  decision;  Jus- 
tice Blerer  being  the  trial  Judge  in  the  ni- 
si prlus  court.  Said  decision  was  handed 
down  September  7,  18&4.  A  petition  for 
rehearing  was  filed  and  denied  February  8, 
1896.  In  the  meantime,  at  the  June  term, 
1896,  of  said  court,  the  case  of  Hoffman  v. 
County  Commissioners  of  Pawnee  County,  3 
Okl.  825,  41  Pac.  566,  was  decided.  In  that 
case  the  court  says;  "This  cause  Involves  the 
same  question  presented  to  the  court  in  the 
case  of  Nicholas  and  William  Saner  v.  J.  W 
McMurtry  as  a  taxpayer  and  county  attorney 
of  Roger  Mills  county,  and  was  consolidated 
with  tbiB  one  for  the  purpose  of  argument  be- 
fore this  court  The  question  in  the  Pawnee 
county  case  comes  to  this  court  by  the  peti- 
tion In  error  of  holders  of  warrants  Issued 
subsequent  to  the  first  assessment,  who  claim 
to  be  prejudiced  by  the  action  of  the  district 
court  of  Pawnee  count,  excluding  warrants 
Issued  since  the  assessment  In  excess  of  the  4 
per  cent  limit  from  the  bonding  process  and 
inclnding  warrants  Issued  prior  to  that  time 
therein.  The  presiding  Judge  below.  Justice 
Blerer,  held  to  tbe  view  that  said  county 
could  create  a  debt  within  the  law  prior  to 
an  assessment  not  in  excess  of  4  per  centum 
of  the  value  of  the  taxable  property  In  said 
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county  to  be  ascertained  by  the  first  assess- 
ment Chief  Justice  Dale  concurs  In  this 
view.  Justice  Burford  entirely  dissents,  and 
BtUl  adheres  to  the  view  expressed  In  the 
New  Vienna  Bank  Case,  as  applicable  to  this 
case  as  well  as  to  that  one.  Justice  McAtee 
concurs  fully  with  the  reasoning  In  this  opin- 
ion, notwithstanding  his  decision  In  the  Rog- 
er Mills  county  case,  and  all  the  Justices  con- 
cur In  the  conclusions  reached  herein,  except- 
ing Justice  Burford,  In  afllnnlng  the  judg- 
ment of  the  court  below." 

The  court  further  says:  "Pawnee  county  Is 
a  municipal  corporation.  It  Is  located  In  a 
territory  of  the  United  States.  The  taxable 
property  has  been  assessed  therein  as  provid- 
ed by  law..  The  laws  of  the  United  States 
and  the  territory  have  application  thereto  as 
any  other  municipality  whose  legal  status  is 
the  same,  rendered  so  by  the  same  power  and 
authority.  The  only  difference,  if  that 
amounts  to  a  legal  difference.  Is  that  a  debt 
has.  been  contracted  previous  to  the  assess- 
ment It  is  also  true  that  debts  were  con- 
tracted and  In  existence  in  the  territories 
of  the  United  States  in  1886,  when  the  act 
was  passed.  This  is  evident  from  the  use  of 
the  words  'Including  existing  indebtedness.' 
When  this  statute  became  applicable  to  Paw- 
nee county,  said  Pawnee  county  having  an 
existing  indebtedness,  having  bad  an  assess- 
ment and  being  a  municipal  corporation  and 
situated  in  a  territory  of  the  United  States, 
who  will  undertake  to  define  the  distinction 
between  Pawnee  county  In  this  condition  and 
a  county  In  the  territory  of  New  Mexico  in 
1886,  at  the  time  of  the  passage  of  said  act, 
said  county  In  New  Mexico  being  a  munici- 
pal corporation,  having  had  an  assessment 
having  an  existing  Indebtedness  and  being  sit- 
uated in  a  territory  of  the  United  States? 
Certainly  no  one  would  attempt  such  a  dis- 
tinction. So  we  can  see  no  escape  from  the 
conclusion  that  the  valid  Indebtedness  incur- 
red in  Pawnee  county  prior  to  an  assessment 
m'ist  be  regarded  as  comi>arable  to  the  indebt- 
edness existing  In  similar  municipalities  in 
other  territories  of  the  United  States  in  1886, 
when  this  act  was  passed.  We  presume  that 
Congress  intended  that  If  existing  indebted- 
ness reached  or  exceeded  4  per  cent,  of  the 
assessed  valuation,  no  greater  debt  could  be 
incurred,  but  that  such  an  Impoverished  con- 
dition of  affairs  would  appeal  to  the  wisdcou 
of  the  proper  legislative  authority.  There  are 
many  ways  to  relieve  such  a  condition,  but  a 
discussion  of  the  matter  need  not  take  place 
here.  We  have  not  to  deal  with  that  phase 
of  the  question.  Neither  have  we  to  deal 
with  the  suggestion  of  the  counsel  for  plain- 
tiff In  error,  which  Is  wholly  outside  of  the 
record,  that  corrupt  officers,  unless  restrain- 
ed by  the  limitation  referred  to,  will  hopeless- 
ly burden  a  municipality  with  debt.  We  can 
only  say  that,  if  debts  incurred  are  fraudu- 
lent, there  is  ample  relief,  but  the  court  so 
far  as  this  record  Is  concerned,  Is  bound  to 
presume  that  the  iudebtedut-'ss  was  necessar- 


ily created  and  valid  so  far  as  It  was  Incur- 
red within  existing  provisions  of  law.  From 
this  reasoning  it  follows  that  section  4  of  the 
act  of  July  30,  1886,  did  not  become  applica- 
ble to  Pawnee  county  until  after  an  assess- 
ment was  had  for  territorial  and  county 
taxes,  or  that  Its  provisions  were  repealed,  as 
to  their  effect  therein,  by  section  28  of  the 
Organic  Act  (Act  May  2,  1890,  c.  182,  26  Stat 
93),  and  that  all  Indebtedness  created  within 
existing  provisions  of  law,  in  said  county,  are 
valid  and  binding  obligations  on  the  county. 
Further,  that  If,  at  the  time  of  the  first  as- 
sessment, the  existing  Indebtedness  reaches, 
or  is  In  excess  of,  4  per  cent  of  the  taxable 
property  of  said  county,  no  more  Indebtedness 
can  be  created  until  such  time  as  the  taxable 
l)roperty  shall  have  been  Increased,  or  the  ex- 
isting indebtedness  shall  have  been  liquidated 
to  such  an  extent  that  the  amount  of  debt  to 
be  created  shall  not  exceed  4  per  cent  of  the 
value  of  the  taxable  property,  to  be  ascertain- 
ed by  the  last  assessment  for  territorial  and 
county  taxes."  Justice  McAtee  concurred,  Jus- 
tice Burford  dissented,  and  Chief  Justice  Dale 
concurred  in  the  conclusion  affirming  the 
Judgment,  but  did  not  agree  that  a  debt  ex- 
ceeding 4  per  centum  may  be  contracted  prior 
to  the  first  assessment,  or  at  any  other  time, 
as  long  as  section  4  of  the  act  of  1886  Is  la 
force. 

In  the  case  of  Sauer  et  al.  v.  McMurtry  ex 
rel.,  4  Okl.  447,  46  Pac.  576,  Justice  Scott, 
q>eaking  for  the  court,  said:  "The  court, 
in  passing  upon  that  case  (referring  to  the 
Hoffman  Case),  held  that  all  counties,  mu- 
nicipal corporations,  and  other  subdivisions 
In  the  territory  of  Oklahoma,  created  and 
existing  under  and  by  virtue  of  the  organic 
act  and  the  territorial  statutes,  have  the 
power,  prior  to  the  taking  of  the  first  assess- 
ment of  the  taxable  property  for  territorial 
and  county  taxation,  to  contract  indebted- 
ness, for  all  legitimate  purposes,  to  an 
amount  equal  to  4  per  centum  of  the  value 
of  the  taxable  property  within  said  corpora- 
tion, county,  or  subdivision,  to  be  determin- 
ed by  the  last  assessment  taken  for  the  pur- 
pose of  territorial  and  county  taxation,  and 
to  issue  warrants  In  evidence  thereof."  The 
indebtedness  created  in  Roger  Mills  county 
by  virtue  of  the  warrants  in  question  did  not 
exceed  in  the  aggregate  4  per  centum  of  the 
taxable  value  of  said  county,  as  subsequent- 
ly determined.  The  court  held  said  war- 
rants valid. 

In  the  case  of  Hall  Lithographing  Co.  v. 
Board  of  County  Commissioners,  8  Okl.  391, 
58  Pac  624,  Justice  Hainer,  speaking  for  the 
court,  refused  to  follow  the  New  Vienna 
Bank  Case,  and  said:  "Applying  these  prin- 
ciples to  the  case  at  bar,  we  are  clearly  of 
the  opinion  that  section  4  of  said  act  does 
not  become  operative  until  the  value  of  the 
taxable  property  within  the  county  or  mu- 
nicipality has  been  ascertained  by  an  assess- 
ment for  territorial  and  county  taxes,  for 
the  reason  that,  until  such  assessment  has 
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been  made,  tbere  Is  no  means  of  determining 
the  value  of  the  taxable  property  within  the 
connty  or  municipality,  and  bence  tbere  is 
no  standard  for  ascertaining  the  limit  of  in- 
debtedness that  may  be  created  within  the 
purview  of  said  act;  that  said  act  of  Con- 
gress presupposes  an  assessment,  and,  until 
the  value  of  the  property  within  the  corpora- 
tion is  ascertained,  the  law  cannot  become 
effective.  We  therefore  hold  that  the  plain- 
tiff In  error,  the  board  of  county  commission- 
ers of  Roger  Mills  county,  had  the  power  to 
Incur  a  valid  Indebtedness  and  issue  war- 
rants as  an  evidence  thereof,  prior  to  the 
making  of  an  assessment  of  the  taxable 
property  within  said  county  for  the  purposes 
of  territorial  and  county  taxation,  to  meet 
the  ordinary  and  necessary  expenses  of  ear- 
rying  on  and  conducting  the  functions  of 
county  government!  and  the  incurring  of 
euch  an  Indebtedness  is  not  in  violation  of 
section  4  of  the  act  of  Congress  of  July  W, 
1880,  which  prescribes,  among  other  things, 
tliat  no  county  shall  ever  become  indebted 
In  excess  of  4  per  centum  of  the  value  of 
the  taxable  property  therein,  to  be  ascertain- 
ed by  the  last  assessment  for  territorial  and 
county  taxes  previous  to  the  incurring  of 
such  indebtedness."  Justices  McAtee  and  Ir- 
win concur.  Chief  Justice  Burford  dissent- 
ing.   Justice  Burweli  being  the  trial  judge. 

In  the  case  of  Roger  Mills  Connty  v.  Row* 
den,  8  Okl.  406,  58  Pac.  624,  Justice  Hainer, 
speaking  for  the  court,  said:  "We  therefore 
bold  that  a  newly  organized  county  In  this 
ten-Itory  has  the  power  to  create  a  valid 
Indebtedness,  and  Issue  warrants  as  an  evi- 
dence thereof,  prior  to  the  making  and  com- 
pletion of  an  assessment  for  the  purposes  of 
territorial  and  county  taxation,  to  meet  the 
ordinary  expenses  which  are  necessary  to 
carry  on  and  conduct  the  necessary  func> 
tions  of  county  government;  and  the  incur- 
ring of  such  indebtedness  Is  not  In  contra- 
v»ition  of  section  4  of  the  act  of  Congress 
approved  July  30,  1886,  which  prescribes, 
among  other  things,  that  no  county  shall 
ever  become  Indebted  in  excess  of  4  per 
centum  of  the  value  of  the  taxable  property 
therein,  to  be  ascertained  by  the  last  assess- 
ment for  territorial  and  county  taxes  pre- 
vious to  the  incurring  of  such  Indebtedness." 
Justices  McAtee  and  Irwin  concurring,  Chief 
Justice  Burford  dissenting,  and  Justice  Bur- 
well  being  the  trial  judge. 

In  the  case  of  the  Board  of  County  Com- 
mlssionen  of  Roger  Mills  County  v.  Sauer 
et  ai.,  8  Okl.  411,  58  Pac.  626,  Justice  Hainer, 
speaking  for  the  court,  said:  "We  think  the 
demurrer  was  properly  sustained.  The  only 
defense  to  the  action  was  that  the  county 
had  no  power  to  incur  any  Indebtedness,  for 
the  reason  that  no  assessment  had  been  made 
prior  to  the  incurring  of  such  indebtedness. 
This  is  untenable.  The  case  comes  clearly 
within  the  rule  laid  down  in  the  case  of 
Board  v.  Rowden,  8  Okl.  406,  S8  Pac.  624, 
where  this  court  held  that  a  newly  organized 


connty  In  this  territory  has  the  power  to 
create  a  valid  Indebtedness,  and  issue  war- 
rants as  an  evidence  thereof,  prior  to  the 
making  and  completion  of  an  assessment  for 
the  purposes  of  territorial  and  county  taxa- 
tion, to  meet  the  ordinary  expenses  which 
are  necessary  to  carry  on  and  conduct  the 
functions  of  connty  government ;  and  the  In- 
curring of  such  an  indebtedness  is  not  In  con- 
travention of  section  4  of  the  act  of  Congress 
approved  July  80,  1886,  which  prescribes, 
among  other  things,  that  no  county  shall  ever 
become  indebted  in  excess  of  4  per  centum 
of  the  value  of  the  taxable  property  therein, 
to  be  ascertained  by  the  last  assessment  for 
territorial  and  county  taxes  previous  to  the 
Incurring  of  such  indebtedness." 

By  reference  to  the  case  of  McMurtry  ▼. 
County  Commissioners  of  Roger  Mills  Coun- 
ty, 6  Okl.  60,  65  Pac.  1069,  examination  will 
show  that  the  indebtedness  was  less  than  4 
per  cent,  of  the  first  tax  assessment  when 
same  was  made,  and  the  syllabus  in  the 
former  case  plainly  says  that  the  indebted- 
ness Is  legal  if  not  in  excess  of  4  per  cent 
Of  the  first  assessment 

In  the  case  of  Hall  I/ltbographing  Oo.  r. 
Board  of  County  Commissioners,  supra,  the 
plaintiff  sought  to  recover  the  sum  of  $1,- 
S16.84  upon  four  certain  warrants  Issued 
by  said  county  before  an  assessment  had 
ever  been  made.  The  first  assessment  in  said 
county  showed  $186,368.84  of  taxable  prop- 
erty. This  claim  was  far  below  the  max- 
imum limit  of  4  per  centum  of  the  taxable 
valuatloa  On  page  385  of  8  OkL,  page  622 
of  58  Pac,  the  conrt  says:  "It  further  ap- 
pears from  the  agreed  statement  of  facts 
that  the  total  amotmt  of  ontstanding  indebt- 
edness of  said  county,  Including  the  warrants 
in  question,  was  only  $3,564.83."  The  only 
Question  before  the  court  in  that  case  was 
the  question  of  the  illegality  of  the  warrants 
sued  on,  and  not  a  question  of  any  excess 
above  the  4  per  centum  limit. 

In  the  case  of  Commissioners  of  Roger 
Mills  County  v.  Rowden,  supra,  the  agreed 
statement  of  facts,  found  on  page  407,  8  Okl. 
(58  Pac.  C24),  shows  that  the  warrants  sued 
on  amount  to  only  $229.61,  and  shows  also 
that  said  county  was  within  the  4  per  cent 
limit  as  represented  by  the  first  assessment 
for  territorial  and  county  purposes.  In  tbe 
case  of  Roger  Mills  Connty  v.  Sauer,  supra, 
action  was  brought  on  warrants  amounting  to 
$331.50,  and  defense  was  made  to  same  on 
the  grounds  that  the  warrants  were  issued 
before  tbe  assessment  was  made ;  there  being 
no  contention  that  the  warrants  were  In  ex- 
cess of  4  per  centum  of  the  tax  valuation  ac- 
cording to  the  first  assessment  It  does  not 
appear  that  the  Supreme  Court  of  the  terri- 
tory of  Oklahoma  has  ever  in  any  case  pass- 
ed uiMn  the  question  where  the  Indebtedness 
created  prior  to  the  first  assessment  was  in 
excess  of  4  per  centum  of  the  tax  valuation 
for  territorial  and  county  purposes  when 
said  first  asssessment  had  been  made.    The 
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question  Involved  In  this  case  has  never  been 
determlDed  bj  said  court,  except  in  the  New 
Vienna  Bank  Case.  Then  it  was  held  that 
an  Indebtedness  created  before  any  assess- 
ment had  ever  been  made  was  absolutely  null 
and  void.  Since  then  the  doctrine  announced 
by  Chief  Justice  Burford  in  that  case  has 
been  modified  In  the  Hoffman,  McMurtry, 
Hall  Uthographing  Co.,  and  Rowden  Cases, 
to  the  extent  that  indebtedness  created  prior 
to  the  first  assessment  not  in  excess  of  4  per 
centum  of  the  value  of  the  taxable  property, 
to  be  ascertained  by  the  first  assessment  for 
necessary  expenses,  was  not  invalid.  The 
question  Is  now  before  us  as  to  whether  or 
not  we  will  absolutely  overrule  the  New 
Vienna  Bank  Case,  and  go  to  the  extent  of 
holding  that  section  4  of  the  act  of  July  30, 
1886,  has  no  application  whatever  until  after 
the  first  assessment  has  been  made,  and  con- 
sequently no  limitation  whatever  on  munid- 
pallties  prior  to  the  first  assessment.  Howso- 
ever much  we  might  feel  Inclined  to  follow  and 
recognize  to  the  greatest  degree  the  reasoning 
and  conclusions  as  announced  In  the  New 
Vienna  Bank  Case,  yet,  the  modifications  an- 
nounced In  the  Hoffman,  McMurtry,  Hall 
Lithographing  Company,  and  Rowden  Cases, 
have  been  so  generally  acquiesced  In,  and 
acted  upon  In  the  territory  of  Oklahoma  tbat 
the  doctrine  of  stare  decisis  applies,  for  the 
same  has  l)ecome,  yon  might  say,  a  rule  of 
property,  and  for  that  reason  we  do  not  feel 
that  we  would  be  Justifiable  in  disturbing 
that  rule  at  the  present  time.  But  why 
should  we  extoid  the  same?  The  intention 
of  Congress  in  passing  the  act  of  July  30, 
1886,  is  obvious.  Clearly  its  intention  was 
to  prevent  the  recurrence  of  evils  which  prior 
to  that  time  had  prevailed  In  the  territories 
and  their  municipal  governments,  and  to 
guard  against  abuses  which  were  liable  In 
the  future,  as  in  the  past,  to  creep  into  the 
administration  of  such  public  affairs,  and 
safeguard  against  peculations,  grafts,  extrav- 
agance, defalcations,  and  burdens  In  the  way 
of  taxation  theretofore  incumbering  the  ad- 
ministration of  such  municipal  governments. 
It  was  unquestionably  with  this  view  that 
Congress  enacted  the  statute  limiting  coun- 
ties, cities,  towns,  and  districts  in  the  terri- 
tories from  becoming  indebted  In  any  manner 
or  for  any  purpose  In  excess  of  the  4  per  cent, 
of  their  taxable  value.  The  Supreme  Court 
of  the  territory  of  Oklahoma,  in  the  decision 
heretofore  cited,  has  repeatedly  held  that 
such  municipalities,  prior  to  the  first  assess- 
ment, might  incur  such  Indebtedness,  not  to 
exceed  4  per  centum  of  the  taxable  value  as 
ascertained  by  law,  to  wit,  the  first  assess- 
ment. We  feel  constrained  to  adhere  to  this 
limitation.  It  is  a  salutary  limitation  upon 
the  debt  contracting  power  and  the  right  to 
impose  taxing  burdens  upon  the  people. 
There  is  greater  reason  for  applying  this  safe- 
guard upon  new  municipalities  than  at  any 
other  time.  The  young  man  embarking  in 
life's  battles  has  a  limitation  In  capacity — 


yea  a  credit  limitation — because  he  Is  un- 
tried. Naturally  the  same  limitation  should 
be  placed  upon  tlie  new  municipality.  But 
to  hold  that  it  was  the  intention  of  the  great- 
est lawmaking  body  in  this  republic  that  the 
bridle  should  be  taken  off  in  the  first  life  of 
a  municipality  in  the  contracting  of  debts 
up  to  the  time  of  the  first  assessment,  and 
thereafter  it  should  be  put  on,  would  be  to 
encourage  beginners  In  municipalities  to  con- 
tract debts  unrestrained,  and  consequently 
to  shackle  the  successors  to  such  an  extent 
that  they  must  bear  the  burdens  of  the  ex- 
penditures of  the  beginntfs,  though  they  hav« 
to  forego  wise  Improvements  during  the  life 
of  their  administrations  in  municipal  gov- 
ernment Reason,  Judgment,  and  good  con- 
science supports  this  conclnalon. 

It  may  be  urged  that  by  no  fixed  mle  can 
any  one  determine  the  exact  amount  of  in- 
debtedness  that  may  lawfully  be  Incurred 
under  the  4  per  centum  limitation  prior  to  the 
first  assessment.  The  banker,  bond  buyer, 
or  credit  man,  contracting  with  the  yormg 
man  that  is  first  embarking  in  business  nec- 
essarily to  a  degree  experiments  in  extending 
credit  until  he  has  been  tried,  as  does  the 
warrant  buyer  and  the  script  holder  prior  to 
the  first  tax  assessment  He  buys  with  full 
knowledge,  in  purchasing  a  warrant  that 
afterwards,  if  it  is  ascertained  tS  be  in  ex- 
cess  of  the  4  per  centum  limitation  after  the 
first  assessment  has  been  made,  that  it  it 
void,  and  he  acts  at  his  peril.  But  if  the 
basis  of  his  debt  rests  upon  good  conscience 
and  sound  morals,  he  can  take  his  case  to 
the  legislative  power  of  the  sovereignty  for 
remedy.  It  is  better  that  those  who  are  In 
their  municipal  swaddlli^  clothes  should  be 
protected  by  the  limitations  that  have  been 
imposed  by  wise  legislation,  than  that  these 
barriers  should  be  cut  down  by  technicalitiea, 
and,  without  any  restraint  the  strong  power 
of  greed  and  avarice  and  over-reaching  machi- 
nations should  be  turned  loose  against  snch 
municipalities. 

The  Judgment  of  the  lower  court  should 
be  affirmed,  and  it  is  so  ordered.  All  the  Jus- 
tices concur. 


m  Waab.  375) 

NORTH  YAKIMA  BREWINO  &  MALTING 
CO.  v.  NORTHERN  PAC.  RY.  CO. 

(Supreme  Court  of  Washington.    April  2S, 
1908.) 

1.  Cabsiebs  —  Tebicinatioh  or  Relatior  •— 
Loss  or  QooDS. 

A  carrier's  liability  as  such  continues  until 
such  time  as  the  consignee  has  a  reasonable 
opportunity  to  inspect  the  eoods  and  take  them 
away  after  notice  of  arrival  In  the  usual  course 
of  business. 

lEd.  Note.— For  cases  in  jwint  see  Cent  Dig. 
vol.  9,  Carriers,  {  609.] 

2.  Same— Evidence. 

Certain  emi>ty  beer  containers  having  been 

returned   to    plaintiff   from    defendant   railroad, 

plaintiff's  superintendent  called  at  the  freight 

I  office,  on  the  morning  of  May  5th,  and  asked 
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for  the  freight  blllg,  stating  that  plaintiff  desired 
to  pay  the  bills  and  remove  the  accumulated 
shipments.  He  was  informed  that  the  freight 
bills  would  be  ready  at  any  time  after  noon  on 
that  day ;  but  plaintiff  did  not  call  for  the  con- 
tainers in  the  afternoon,  and  they  were  destroy- 
ed the  following  night  by  fire,  without  negligence 
on  defendant's  part.  Plaintiff's  place  of  business 
was  but  400  feet  from  the  warehouse  where 
the  containers  were  stored,  and  the  only  reason 
why  they  were  not  taken  away,  during  the  after- 
noon of  May  .jth,  before  the  fire,  was  that  it 
did  not  suit  plaintiff's  convenience.  H<ld,  that 
defendant's  relation  as  carrier  had  been  ter- 
minated, and  that  it  was  not  responsible  for  the 
loss  of  the  containers. 

Appeal  from  Superior  Court,  Takima  Coun- 
ty;  H.  B.  Klgg,  .Tudge. 

Action  by  the  North  Yakima  Brewing  & 
Malting  Company  against  the  Northern  Pa- 
cific Railway  Company.  Judgment  for  plain- 
tiff, and  defendant  appeals.  Reversed  and  re- 
manded. 

B.  S.  Grosscup  and  Ira  P.  Englehart,  for 
appellant.     Snyder  &  Luse,  for  respondent 

FULLERTON,  J.  The  api)ellant  Is  a  com- 
mon carrier,  operating  lines  of  railway  in 
this  state  and  elsewhere,  one  branch  of  which 
passes  the  city  of  North  Yakima.  The  re- 
spondent is  engaged  Id  the  business  of  manu- 
facturing and  selling  beer  and  otber  malt 
products  at  the  city  named,  and  In  the  course 
of  its  business  ships  large  quantities  of  its 
products  to  different  parts  of  the  state,  In 
containers  of  various  kinds,  the  title  to  which 
It  retains  in  Itself.  These  containers,  when 
emptied  of  their  contents  by  the  respondent's 
customers,  are  returned  to  It  over  the  appel- 
lant's lines.  Between  the  1st  and  the  morn- 
ing of  the  oth  days  of  May,  1006,  there  were 
returned,  in  this  manner  over  the  appellant's 
road,  containers  of  the  aggregate  value  of 
$3£^.80.  On  the  morning  of  May  5th  the  re- 
spondent's suiieriutendent  called  at  the  appel- 
lant's freight  ottioe  In  North  Yakima,  and 
asked  for  his  expense  bills,  desiring  to  pay 
them  and  take  away  the  several  shipments 
that  had  there  accumulated.  The  api>ellant'8 
agent  replied  that  he  did  not  then  have  the 
bills  ready,  but  that  he  would  have  them 
ready  at  any  time  after  noon  of  that  day. 
The  respondent  did  not  call  for  them  in  the 
afternoon,  and  they  were  destroyed  the  fol- 
lowing night  In  a  Are,  which  burned  the  ware- 
house In  which  they  were  stored.  The  fire 
that  burned  the  warehouse  originated  on  the 
proi>erty  of  a  third  person,  some  distance 
from  the  appellant's  warehouse,  and  spread 
thereto.  In  spite  of  the  efforts  made  to  control 
It.  The  Are  did  not  originate  nor  spread  to 
Its  warehouse  as  the  result  of  negligence  on 
the  part  of  the  railroad  company.  The  trial 
Jndge,  trying  the  case  without  a  Jury,  on  the 
foregoing  facts  held  that  the  appellant's  lia- 
bility, with  reference  to  the  goods,  was  that 
of  a  common  carrier ;  and,  since  the  loss  or 
destruction  of  the  goods  was  not  occasioned 


by  the  act  of  God  nor  the  public  enemy.  It 
was  liable  to  the  respondent  for  their  value. 

The  correctness  of  this  holding,  under  the 
facts,  presents  the  only  question  we  have 
found  It  necessary  to  consider.  In  the  case  of 
Fisher  v.  Northern  Pacific  Railway  Company 
(Wash.)  94  Pno.  1073,  we  held  that  the  mere 
placing  of  goods  In  storage  by  the  carrier, 
after  they  had  arrived  at  their  destination, 
did  not  reduce  the  carrier's  liability  to  that  of 
a  warehouseman,  but  that  its  liability  as  car- 
rier continued  until  such  time  as  the  con- 
signee had  a  reasonable  opjiortunlty  to  in- 
spect the  goods  and  take  them  away  in  the 
usual  course  of  business.  The  converse  of 
the  rule  must  therefore  be  that,  after  goods 
have  been  transported  by  the  carrier  to  their 
place  of  destination,  and  a  reasonable  oppor- 
tunity is  given  the  consignee  to  inspect  them 
and  take  them  away,  the  carrier's  liability 
thereafter  Is  that  of  a  warehouseman,  and 
it  can  be  held  for  the  loss  of  the  goods  only 
when  that  loss  is  occasioned  by  some  negli- 
gence on  its  part.  Was  a  reasonable  time 
given  In  the  present  case  to  inspect  and  take 
the  goods  away?  It  seems  to  us  that  there 
was.  What  constitutes  a  reasonable  time  for 
the  removal  of  goods  after  notice  must,  of 
c-ourse,  vary  w^lth  the  circumstances  of  each 
particular  case,  and  no  general  rule  can  be 
laid  down  applicable  to  all  cases  by  which 
the  fact  can  be  determined ;  but,  because  of 
the  nature  of  the  liability  and  Its  extreme 
hazard  to  the  carrier.  It  can  be  said  that  the 
consignee  must  act  promptly  after  receiving 
notice  of  the  arrival  of  his  goods,  and  not  de- 
fer taking  them  away  to  attend  to  other  mat- 
ters of  his  own,  no  matter  how  important 
they  may  be.  The  liability  of  a  common  car- 
rier for  goods  in  transit  is  an  extraordina- 
ry liability,  and,  although  founded  on  sound 
I)rinciples  of  public  policy.  Is  not  to  be  ex- 
tended beyond  the  point  where  necessity  for 
Its  existence  continues.  In  the  case  before  us 
there  was  ample  opportunity  given  to  take 
the  goods  away.  The  respondent's  place  of 
business  was  but  400  feet  from  the  warehouse 
where  the  goods  were  stored.  It  had  Its  own 
drays  and  trucks,  and  the  only  reason  why 
the  goods  were  not  taken  away  during  the 
afternoon  preceding  the  night  the  fire  oc- 
curred was  that  It  did  not  suit  the  conven- 
ience of  the  reeimudent.  This  being  true,  we 
think  it  should  bear  the  loss,  instead  of  the 
api>ellaut,  since  each  of  the  parties  is  equally 
free  from  resix>nBibility  for  the  fire  which 
caused  the  loss. 

The  Judgment  appealed  from  will  be  re- 
versed, and  the  cause  remanded,  with  instruc- 
tions to  enter  a  Judgment  to  the  effect  that 
the  resiMudent  take  nothing  by  Its  action,  and 
that  the  appellant  recover  its  costs. 

HADLEY,  C.  J.,  and  Rl'DKIN,  DUNBAR, 
OKOW,  and  MOUNT,  JJ.,  concur. 
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(Wash. 


(49  Wash.  aZ) 

STATE  ez  rel.  MURHARD  ESTATE  CO.  t. 

SUPERIOR   COURT  FOR   CLARKE 

COUNTY  et  al. 

(Saprane  Court  of  Washington.    April  27, 

1008.) 

1.  HiOHW ATS  —  Establishment  —  Rkpobt  of 
Enqinekb — ^Deputt  Engineer. 

Under  B&llinger's  Ann.  Codea  &  St.  §  15&4 
(Pierce's  Code,  i  4006),  providing  tiiat,  where 
the  duties  of  any  officer  are  greater  than  he 
can  perform,  he  may  appoint  necessary  help, 
with  the  consent  of  the  county  commissioners, 
section  1595  (section  4037),  providing  that  coun- 
ty commissioners  may  allow  such  deputies  to 
county  officers  as  in  their  judgment  are  required, 
and  Acts  1907,  p.  352,  c.  100,  S  6,  referring  to 
the  "county  engineer  or  his  deputy,"  the  county 
engineer  was  authorized  to  employ  a  deputy, 
and  such  deputy  had  the  same  power  as  his 
chief,  and  his  report  in  proceedings  to  establish 
a  road,  signed  by  his  own  name,  is  sufficient 
as  if  made  by  the  county  engineer. 

2.  Counties  —  Deputy  County  Enoineeb  — 
Appointment — Ratification. 

Even  if  the  appointment  of  the  deputy  sur- 
veyor or  engineer  was  not  authorized  by  county 
<»r-."nis8ioners,  as  required  by  the  statute,  a 
report  by  him  as  to  the  laying  out  of  a  road 
having  been  accepted  and  acted  upon  by  the 
board  of  county  commissioners,  they  thereby 
ratified  the  appointment  of  such  deputy. 

3.  Same  —  Validity  op  Appointment  —  Col- 
liATEBAL  Attack— Pbopbiety. 

A  deputy  county  surveyor's  title  to  office, 
and  the  validity  of  his  appointment,  may  not 
be  attacked  collaterally  in  an  action  by  a  prop- 
erty holder  to  invalidate  or  set  aside  proceedings 
for  the  establishment  of  a  county  road,  located 
and  established  upon  the  report  of  such  deputy. 
4  Highways— Establishment— Pboceedinqs 
— Evidence. 

That  a  railroad  company  desired  a  county 
road  to  run  where  the  county  commissioners 
decided  to  locate  it,  and  the  railroad  and  the 
commissioners  agreed  that  the  latter  should  so 
locate  it,  was  immaterial.  In  the  absence  of  al- 
legations or  evidence  that  their  action  in  locating 
the  road  was  influenced  or  sought  to  be  influenced 
by  improper  inducements,  and,  in  an  action  to 
set  aside  such  proceedings,  the  evidence  was 
properly  excluded. 

fi.  Eminent  Domain— Taking  Land — Deter- 
mination OF  Necessity— Collateral  At- 
tack. 

AVhere  the  county  commissioners  had  juris- 
diction over  the  establishment  of  the  road,  the 
question  of  the  propriety  or  necessity  of  taking 
the  particular  land  was  for  the  county  commis- 
sioners, and  their  determination  cannot  be  col- 
laterally attacked. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  18,  Eminent  Domain,  {  620.] 

8.  Same  —  Conclusiveness  of  Decision  of 
Commissioners. 

AVhere  no  appeal  or  review  by  certiorari 
was  taken  from  the  action  of  the  county  com- 
missioners in  ordering  a  county  road  established, 
and  facts  giving  the  county  commissioners  ju- 
risdiction thereof  appeared,  the  court  was  not 
required  to  consider  matters  over  which  the  com- 
missionors  exercised  jurisdiction  on  review  of 
proceedings   to  condemn  land  for  the  road. 

Original  application  for  a  writ  of  review 
by  the  state,  on  the  relation  of  the  Murbard 
Estate  Company,  against  the  superior  court 
for  Clarke  county  and  others  to  review  pro- 
ceedings for  the  condemnation  of  land  for 
county  road  purposes.    Writ  denied. 

Milton  W.  Smith,  for  relator.  A.  L.  Miller 
and  Jas.  P.  Stupleton,  for  respoudeuta. 


ROOT,  J.  This  la  an  original  application 
for  a  writ  to  review  the  proceedinga  of  tlie 
superior  court  for  Clarke  county,  which  re- 
sulted in  an  order  condemning  a  portion  of 
relator's  property  for  county  road  purposes. 

Relator  relies  upon  three  propositions  of 
law,  viz.:  (1)  That  the  county  commlsslonera 
had  no  jurisdiction  to  order  the  road  estal>- 
lished  or  to  direct  the  prosecuting  attorney 
to  institute  proceedings  for  condemnation; 
(2)  that  the  location  of  the  road  along  the 
route  specified  is  not  required  because  the 
property  owners  offered  to  dedicate  an  equally 
suitable  route;  and  (8)  that  the  county  com- 
missloners  in  locating  the  road  in  such  man- 
ner acted  in  collusion  wltb  tlie  Portland  ft 
Seattle  Railway  Company. 

It  is  argued  by  relator  that  the  report  of 
the  deputy  county  surveyor  la  not  sufficient 
to  Justify  action  by  the  county  commissioners, 
for  two  reasons:  (1)  It  was  not  made  by  the 
cotmty  engineer.  (2)  It  does  not  give  a  de- 
scription of  each  tract  of  land  over  which  the 
road  passes  with  the  name  and  place  of  resi- 
dence or  address  of  the  owners.  Under  the 
first  point  relator  maintains  that  the  county 
engineer  was  not  authorized  to  employ  a  dep- 
uty, and  second  that.  If  so  authorized,  sucti 
deputy  nevertheless  had  no  power  to  act  la 
the  matter  of  viewing  out  a  proposed  road. 
Section  1504,  Balllnger'a  Ann.  Codes  &  St 
(Pierce's  Code,  S  4006),  provides  that,  in  all 
cases  where  the  duties  of  any  office  are  great- 
er than  can  be  performed  by  the  person  elect- 
ed to  such  office,  he  may  employ,  with  the  con- 
sent of  the  cotmty  commissioners,  necessary 
helf>.  Section  1505,  BalUnger's  Aim.  Codes  Sc 
St  (Pierce's  Code,  {  4037),  provides  that  the 
county  comqulssloners  may  allow  such  deputy 
or  deputies  to  county  officers  as  in  their  Judg- 
ment the  business  requires.  Section  6,  c.  160, 
p.  352,  Acts  1007,  evidently  contemplates 
the  appointment  of  a  deputy  county  surveyor 
or  engineer  where  it  reads,  "the  county  engi- 
neer or  his  deputy."  It  Is  urged  that  this  dep- 
uty signed  his  own  name,  instead  of  that  of 
the  county  engineer  or  surveyor.  We  think 
the  manner  of  bis  signing  the  report  was  im- 
material, and  that  as  a  deputy  he  had  in  this 
Instauce  the  same  power  as  his  chief,  and  that 
his  report  must  be  accepted  as  if  made  by  the 
county  engineer.  State  v.  Rosener,  8  Wash. 
42,  35  Pnc.  357. 

It  is  urged  that  the  appointment  of  this  dep- 
uty was  not  authorized  or  ratified  by  the 
county  commissioners.  Perhaps  it  may  not 
have  been  authorized  or  approved  expressly; 
but  it  appears  that  this  report  was  received, 
accepted,  and  acted  upon  by  the  board  of 
county  commissioners,  and  we  think  for  the 
purposes  of  this  transaction  that  this  In  Itself 
amounted  to  a  rntlflcatlon  of  the  appointment 
of  such  deputy.  Moreover,  we  do  not  think 
that  this  deputy's  title  to  the  office  he  waa 
exercising  can  be  questioned  in  the  collateral 
manner  herein  attempted.  State  y.  Fountain, 
14  Wash.  230.  44  Pac.  270;  North  Western 
Lumber   Company   r.   Chehalls   County,   2% 
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Wash.  95,  64  Pac.  809,  54  L.  R.  A.  212,  87  Am. 
St.  Rep.  747;  Dane  v.  State,  36  Tex.  Cr.  R. 
84,  35  S.  W.  661;  Wheeler  &  Wilson  Mfg. 
Co.  V.  Sterrett,  94  Iowa,  158,  62  N.  W.  676. 
The  alleged  collusion  betweMi  the  connty  com- 
mlBsIoners,  which  relator  sought  to  prove,  con- 
sisted as  shown  by  his  petition,  of  the  fact 
that  the  railway  company,  for  purposes  of 
Its  own,  desired  the  connty  road  to  run  where 
the  commissioners  decided  to  locate  it,  iltid 
that  said  company  and  commissioners  had 
agreed  that  the  latter  should  so  locate  it.  But 
It  Is  not  alleged,  nor  was  any  evidence  tender- 
ed to  show,  that  any  lmpr(^>er  influence  or 
inducement  was  offered  to,  or  brought  to  bear 
upon,  said  commissioners  to  occasion,  or 
which  did  occasion,  their  action.  We  think 
the  proffered  evidence  was  properly  excluded. 

It  is  urged  that  there  was  no  necessity  for 
taking  this  iMurticular  land,  as  other  land 
equally  good  had  been  tendered  for  the  pur- 
pose. We  think  the  character  and  contents  of 
the  original  petition  to  the  county  commission- 
ers and  the  report  of  the  depu^  surveyor  to 
them  were  sufficient  to  give  the  board  Juris- 
diction over  the  matter.  The  question  of  the 
propriety  or  necessity  of  taking  this  particular 
land  was  for  the  county  commissioners,  and 
their  determination  cannot  be  collaterally  at- 
tacked. State  ex  rel.  Schroeder  v.  Superior 
Court,  29  Wash.  1,  69  Pac.  366 ;  State  ex  rel. 
Pagett  V.  Superior  Court  (Wash.)  91  Pac  241. 
No  appeal  or  review  by  certiorari  was  taken 
from  the  action  of  the  commissioners  in  order- 
ing the  road  established;  and,  as  the  Jurisdic- 
tional facts  appear,  the  court  was  not  re- 
quired to  go  into  matters  over  which  the  com- 
missioners exercised  their  Jurisdiction. 

Finding  no  error  In  the  proceedings  of  the 
superior  court,  the  writ  is  denied. 

HADLEY,  C.  J.,  and  DUNBAR,  CROW, 
RUDKIN,  and  MOUNT,  J  J.,  concur. 


O'BRIEN  et  ux.  v.  HOPGOOD  et  al. 

(Supreme  Court  of  Washington.    April  27. 
1908.) 

1.  I«008  AND  IiOaOINO  —  LlENS  —  STATTJTORT 

Pbovisions  —  OoRSTBUOnoN  —  Agent  of 

OWNEB— "AGEWT." 

A  person  getting  out  logs  and  piling  under 
a  contract  with  the  owner  is  an  agent,  within 
the  meaning  of  Pierce's  Code,  g  6082  (Ballinger's 
Ann.  Codes  &  St.  g  5930),  providing  that  every 
person  performing  labor  upon  or  assisting  in 
obtaining  or  securing  logs,  etc.,  shall  have  a  lien 
upon  the  same  for  the  work  done  in  obtaining 
or  securing  them,  whether  it  was  done  at  the 
instance  of  the  owner  of  the  same  or  hie  agent ; 
hence  the  lien  of  persons  performing  work  for 
the  contractor  is  good  as  against  the  owner  of 
the  logs. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  vol.  1,  pp.  202-270;  vol.  8,  p. 
7569.] 

2.  Same— Lien— Nature  of  TaANSPonTATroN. 

Pierce's  Code,  g  6082  (Ballinger's  Ann. 
Codes  &  St.  g  5930),  provides  that  every  person 
performing  labor  upon  or  who  shall  assist  in 
obtaining  or  securing  logs,  etc.,  and  the  owners 
of  any  tagboat  or  towboat  which  shall  assist 


in  towioj;  any  logs,  etc.,  or  of  any  logging  or 
other  railroad  over  which  saw  logs,  etc,  shall 
be  transported  and  delivered  shall  have  a  lien 
npon  the  same  for  the  work  done  upon  or  in 
obtaining  or  for  services  rendered  in  towing, 
transporting,  or  driving  the  particular  saw  logs, 
etc.  Held,  that  the  statute  gives  a  lien  for  haul- 
ing the  timber  products  after  they  have  been  cut, 
even  when  not  hauled  by  tugboats,  towboats, 
logging  or  other  railroads. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  33,  Iiogs  and  Logging,  gg  60-«6.] 

3.  Afpeai,  —  Review  —  YsBDiars  —  Conolit- 

SIVENEBS. 

A  verdict  is  conclusive  in  the  absence  of 
matters  in  the  evidence,  instructions,  or  else- 
where Justifying  its  disturbance. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  gg  3912-2924.] 

Appeal  from  Superior  Court,  King  Oonnty; 
Arthur  E.  QrlflSn,  Judge. 

Action  by  R.  C.  O'Brien  and  wife  against 
P.  W.  Hopgood  and  the  Perfection  Pile  Pre- 
serving Company.  From  a  judgment  for 
plaintiffs,  the  corporation  defraidant  appeals. 
Affirmed. 

George  E.  de  Stelguer,  for  appellant.  Mor- 
ris, Southard  &  Shipley,  for  respondents. 

ROOT,  J.  This  action  was  brought  by 
plaintiffs  to  recover  for  services  claimed  to 
have  been  rendered  in  obtaining  and  securing 
saw  logs  and  piles,  which  were  removed  by 
the  owner,  this  appellant,  after  plaintiffs 
had  filed  liens  for  their  services.  From  a 
Judgment  in  plaintiffs'  favor,  the  defendant 
company  appeals. 

Defendant  Hopgood  had  a  contract  for  get- 
ting out  this  timber.  Plaintiffs  claim  that 
he  hired  them  as  such  contractor,  and  that, 
as  such,  he  was  the  agent  of  the  defendant 
company.  The  latter  urges  that  O'Brien  was 
Jointly  Interested  In  the  contract  with  Hop- 
good,  and  performed  the  services  in  question 
as  such  contractor.  It  also  claims  that  Hop- 
good  as  contractor  was  not  its  agent — that 
the  statute  as  to  loggers'  liens  is  different 
from  others,  which  expressly  constitute  the 
contractor  an  agent  for  the  owner.  The  last 
question  Involves  the  construction  to  be  plac- 
ed upon  section  6082,  Pierce's  Code  (Balling- 
er's  Ann.  Codes  &  St.  g  5980),  which  reads: 
"Every  person  performing  labor  upon  or  who 
shall  assist  in  obtaining  or  securing  saw  logs, 
spars,  piles,  cord  wood,  shingle  bolts  or  other 
timber,  and  the  owner  or  owners  of  any  tug- 
boat or  towboat  wlilcb  shall  tow  or  assist  in 
towing,  from  one  place  to  another  within  this 
state,  any  saw  logs,  spars,  piles,  cord  wood, 
shingle  bolts  or  other  timber,  and  the  owner 
or  owners  of  any  logging,  or  other  railroad 
over  which  saw  logs,  ^lars,  piles,  cord  wood, 
shingle  bolts  or  other  timber  shall  be  trans- 
ported and  delivered,  shall  have  a  lien  upon 
the  same  for  the  work  or  labor  done  upon,  or 
in  obtaining  or  securing,  or  for  the  ser- 
vices rendered  in  towing,  transporting  or 
driving,  the  particular  saw  logs,  spars,  cord 
wood,  shingle  bolts  or  other  timber  in  said 
claim  of  lien  described,  whether  such  work. 
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labor  or  services  was  done,  rendered  or  per- 
formed at  the  Instance  of  the  owner  of  the 
same  or  bis  agent.  The  cook  in.  a  logging 
camp  shall  be  regarded  as  a  person  who  as- 
sists in  obtaining  or  securing  the  timber 
herein  mentioned."  We  think  a  person  get- 
ting out  logs  and  piling  under  a  contract 
with  the  owner  is  an  agent  within  the  mean- 
ing of  this  statute. 

Appellant  further  contends  that  the  statute 
provides  no  lien  for  merely  hauling  timber 
l)roductB  after  the  same  have  been  cut,  ex- 
cept when  hauled  by  tugboats,  rowboats,  log- 
ging or  other  railroads.  Ryan  v.  Gullfoil,  13 
Wash.  373,  43  Pac.  351,  is  cited  In  support  of 
this  contention,  but  we  think  It  falls  to  give 
it  s^upport;  that  it  has  no  application  to  a 
case  like  this,  where  the  logs  and  plies  were 
hauled  before  being  worked  into  a  finished 
product.  The  case  of  Proulx  v.  Stetson  & 
Post  M.  Co.,  6  Wash.  482,  33  Pac.  10«T,  shows 
the  liberality  with  which  this  court  construes 
the  statute  in  question. 

The  question  as  to  whether  O'Brien  was  a 
Joint  contractor  with  Hopgood,  or  whether 
he  performed  the  service  as  one  hired  by  Hop- 
good,  was  submitted  to  a  Jury.  Its  verdict  In 
favor  of  respondents  must  be  held  conclusive 
here,  as  we  find  nothing  In  the  evidence,  in- 
structions, or  elsewhere  Justifying  Its  dis- 
turbance. 

The  Judgment  Is  affirmed. 

HADLEY.  C.  J.,  and  DUXBAR.  CROW, 
RUDKIN,  FULLERTON,  and  MOUNT,  JJ., 
concur. 


STATE  ex  rel.  NORTHERN  PAC.  RY.  CO.  ▼. 

SUPERIOR  COURT  OF  YAKIMA 

COUNTY  et  al. 

(Supreme  Court  of  Washington.     April  27, 
1908.) 

Eminent  Domain— Right  to  Condemn— Scb- 
SCEIPTIONS  to  Stock— Subscriptions  by 
One  Without  Sufficient  Means. 

An  objection  that  the  principal  portion  of 
the  stock  of  a  railroad  company  was  subscribed 
for  by  a  stenographer  in  the  president's  office, 
whose  only  financial  means  is  a  salary  of  $75  per 
month,  is  insufficient  to  prevent  the  company 
from  maintaining  condemnation  proceedings. 

.Certiorari  by  the  state,  on  the  relation  of 
the  Northern  Pacific  Railway  Company, 
against  the  superior  court  of  Yakima  county 
and  the  North  Coast  Railway  to  review  con- 
deuiiiation  proceedings.    Order  affirmed. 

B.  S.  Grosscnp  and  Ira  P.  Englehart,  for 
relator.  H.  J.  Snively,  Danson  •&  Williams, 
and  Fred  H.  Moore,  for  North  Coast  Ry. 

ROOT,  J.  The  North  Coast  Railway 
brought  an  action  to  condemn  a  right  of  way 
for  railroad  purposes  through  a  21-acre  tract 
of  land  ownerl  by  the  Northern  Pacific  Rail- 
way Company  in  the  cit,v  of  North  Yakima. 
The  trial  court,  after  due  hearing,  entered  an 
order  for  the  condemnation  of  a  certain  por- 


I  tlou  of  the  premises  thus  sought  to  be  appro- 
priated. Each  company,  feeling  aggrieved  by 
said  order,  has  applied  to  this  court  for  a 
writ  of  certiorari  to  review  the  proceedings  of 
the  superior  court. 

It  is  urged  by  the  Northern  Pacific  Com- 
pany that  the  taking  by  the  North  Coast  Com- 
pany of  the  portion  awarded  by  the  trial 
court  would  seriously  interfere  with  the  pur- 
poses for  which  it,  the  Northern  Pacific  Com- 
pany, will  need,  and  for  which  it  intended  to 
use,  these  premises  in  the  future,  to  wit  for 
storage  and  switching  yards,  repair,  cleaning 
and  coaling  tracks,  for  roundhouses,  ice- 
houses, refrigeration  of  cars,  and  other  pur- 
poses incidental  to  its  railroad  business.  The 
North  Coast  Company  urges  that  the  trial 
court  did  not  allow  it  a  sufficient  amount  of 
land,  and  that  the  refusal  to  allow  it  a  cer- 
tain additional  portion  seriously  interferes 
with  the  plans  of  construction  and  operation 
of  its  proposed  railway  line.  It  will  be  seen 
that  these  contentions  present  questions  of 
fact  and  opinion  rather  than  questions  of  law. 
We  do  not  believe  a  discussion  of  the  evi- 
dence would  serve  any  useful  purpose.  From 
an  examination  of  it  and  a  study  of  the  ex- 
hibits, we  are  not  prepared  to  say  that  the 
trial  court's  conclusion  was  erroneous.  We 
think  it  is  Justified.  Hearing  the  evidence, 
seeing  the  witnesses,  being  familiar  personal- 
ly with  the  premises  and  the  general  condi- 
tions and  environment,  we  are  satisfied  from 
the  record  that  the  honorable  trial  judge  en- 
deavored to  be  fair  with  both  of  these  parties, 
and  that  his  conclusion  was  equitable  and 
Just  and  sustained  by  the  evidence. 

It  is  urged  by  the  Northern  Pacific  Com- 
pany tliat  no  proper  showing  was  made  of  the 
subscription  to  the  capital  stock  of  the  other 
company,  in  that  the  principal  portion  of  said 
stock  was  subscribed  for  by  a  stenographer  in 
the  office  of  the  president  of  the  company ; 
the  stenographer  being  without  financial 
means  other  than  a  salary  of  |75  per  month. 
In  the  light  of  former  decisions  of  this  court, 
the  contention  cannot  be  sustained.  State  ex 
rel.  BIddle  v.  Superior  Court  (Wash.)  87  Pac. 
40;  Purdin  v.  Wash.,  etc.,  Ass'n,  41  Wash. 
396,  83  Pac.  723 ;  State  ex  rel.  Railroad  Co.  v. 
Superior  Court  (Wash.)  88  Pac.  332. 

Finding  no  error  In  the  record,  the  order  of 
the  suiierior  court  is  affirmed. 

HADLEY.  C.  J.,  and  DUNBAR,  CROW, 
and  RUDKIN.  J.T.,  concur.  FULLERTON 
and  MOUNT,  JJ.,  took  no  part 


LOVELAND  et  al.  v.  JENKINS-BOYS  CO. 

(Supreme  Court  of  Washington.     April  25, 
1908.) 

1.  Pij:adino  —  Answer  —  Inconsistent  De- 
fenses. 
i  In  an  action  to  recover  upon  a  written  oon- 

,  tract  for  the  sale  of  goods,  the  answer  denied 
I  the  execntion  of  the  contract  set  out  in  the 
I  complaint,  or  the  giving  of  any  written  order 
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for  the  goods  described  therein  on  the  terms  of 
the  contract.  The  defendant  in  answer  further 
alleged  that  his  signature  to  the  writing  purport- 
ing to  be  a  contract  whs  obtained  by  trickery 
and  fraud,  and  without  the  intent  on  his  part 
to  enter  into  a  written  contract.  Beld,  that  the 
defenses  were  not  inconsistent,  as,  construing 
the  pleading  according  to  its  legal  effect,  it 
not  being  a  legal  execution  of  the  contract  to 
procure  the  maker's  signature  by  fraud,  he  could 
properly  deny  the  execution  of  the  contract,  and 
plead  affirmatively  the  fraud  practiced  upon  him 
by  which  he  was  induced  to  apparently  ex- 
ecute it. 

[Eid.  Note. — For  cases  in  point,  aee  Cent.  Dig. 
T<d.  39,  Pleading,  81 18»-191.] 

2.  CoNTRAoro  —  Yaliditi  —  BiOHT  TO  Ques- 
tion—EsTOPPEi/— Negligence. 

Negligence  or  laches  on  the  part  of  a  party 
in  signing  a  contract,  without  informing  him- 
self as  to  its  contents,  does  not  estop  him  from 
questioning  its  validity,  where  his  signature  was 
procured  by  trickery  and  fraud  on  the  part  of 
the  other  party. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  11,  Contracts,  i  425.] 

3.  Sales  —  Avoiding  Oontbact— Conditions 
OF— Retttbnino  Goods. 

A  consignee  of  goods,  whose  signature  to  a 
contract  for  their  purchase  was  procured  by 
fraud  on  the  part  of  an  agent  of  the  consignors, 
was  not  bound  by  the  contract,  though  he  did 
not  return  the  goods,  where  he  did  not  appropri- 
ate them  to  his  own  use,  but  gave  the  consignors 
notice  that  the  goods  were  subject  to  their  or- 
der on  the  payment  of  the  charges  advanced  by 
the  consignee,  as  the  consignee  was  not  attempt- 
ing to  rescind  a  contract ;  there  being  no  con- 
tract whatever  between  the  parties. 

4.  Trial  —  iNSTBUCTiONs  —  Applicability  to 

ISStlES. 

In  an  action  on  a  written  contract,  in  which 
the  defense  was  that  defendant's  signature  there- 
to had  been  obtained  by  fraud,  instructions  re- 
? nested  by  plaintiff,  based  on  the  theory  that  de- 
endant  was  attempting  to  rescind  a  contract 
duly  made,  were  properly  refused. 

Appeal  from  Superior  Court,  Whatcom 
County ;   Jeremiah  Neterer,  Judge. 

Action  by  Theodore  O.  Loveland  against 
the  Jenkins-Boys  Company.  From  a  Judg- 
ment for  defendant,  plaintiffs  appeal.  Af- 
firmed. 

Bugge  &  Swartz,  for  appellants.  Rose  A 
Craven,  for  respondent. 

FULLERTON,  J.  This  action  was  brought 
by  the  appellants  against  the  respondent,  to 
recover  upon  a  written  contract  for  the  sale 
of  Jewelry.  The  contract  In  question  was  In 
the  form  of  an  order,  directing  the  appellants 
to  ship  to  the  respondent  the  Jewelry  describ- 
ed on  a  certain  list  to  which  the  order  was 
attached,  on  the  terms  printed  thereon.  The 
complaint  set  forth  the  contract,  alleged  Its 
execution  by  the  respondent  and  delivery  to 
the  appellants,  the  shipment  of  the  goods 
ordered,  their  receipt  by  the  respondent,  and 
the  failure  and  refusal  of  the  respondent  to 
pay  for  the  same.  For  answer  the  respond- 
ent denied  executing  the  written  contract  set 
out,  or  giving  any  -written  order  for  the  goods 
described  therein  on  the  terms  set  out  In  the 
contract.  And  for  a  further  and  separate 
answer  alleged  In  substance  that  it  entered 
Into  an  oral  contract  with  the  appellants  to 


sell  certain  of  its  goods  on  commission,  the 
kind  and  character  of  which  were  particular- 
ly described:  that  the  appellants  shipped  It 
the  goods  described  in  the  complaint;  that 
upon  the  receipt  of  the  goods  It  paid  freight 
and  drayage  charges  for  their  transportation 
from  their  place  of  shipment  to  the  respond- 
ent's place  of  business,  amounting  to  $6.85, 
the  payment  being  necessary  In  order  to  ob- 
tain the  goods  from  the  carrier ;  that  It  there- 
upon proceeded  to  tmpack  the  goods,  when  it 
discovered  that  the  goods  were  not  of  the 
character  or  kind  the  appellants  had  agreed 
to  furnish,  nor  were  they  goods  that  the  re- 
spondent could  handle  In  connection  with  the 
business  in  which  it  was  engaged;  that  it 
Immediately  repacked  the  goods,  and  notified 
the  appellants  by  letter  that  it  would  not  re- 
ceive the  same,  and  would  return  them  to  the 
appellants  on  the  repayment  of  the  freight 
and  drayage  charges  it  had  advanced;  that 
the  appellants  replied  to  the  letter,  claiming 
that  they  had  made  a  sale  of  the  goods  to  the 
respondent,  and  held  a  written  order  for  the 
same.  It  further  alleged  that  this  was  the 
first  time  it  learned  that  the  appellants  claim- 
ed to  have  a  written  order  for  the  good^ 
and  averred  that  if  the  order  bore  the  gen- 
uine signature  of  the  respondent,  such  signa- 
ture was  obtained  thereto  by  trickery  and 
fraud,  and  without  the  knowledge  of  the  re- . 
spondent.  It  thai  set  forth  the  manner  In 
which  the  signature  was  obtained.  This  It 
did  in  the  following  language:  "[The  appel- 
lants' agent]  then  asked  H.  C.  Jenkins,  an 
officer  of  the  defendant,  with  whom  the  great- 
er part  of  the  above  negotiations  was  had,  to 
state  the  exact  corporate  name  of  defendant, 
So  that  the  consignment  arranged  for  might 
be  correctly  addressed,  and  with  a  pencil  In 
hand  made  a  movement  indicating  that  he 
was  about  to  write  out  the  aame.  Defendant 
by  Its  said  officer  informed  him  of  the  correct 
spelling  of  said  name,  and  the  said  Wood  re- 
plied that  the  word  "Boys"  was  spelled  In  a 
peculiar  manner,  and  asked  the  said  officer 
of  defendant  to  write  It  out  for  him  him- 
self, handing  him  the  pencil,  and  indicating, 
on  what  said  official  supposed  was  a  piece 
of  paper  containing  only  the  blanks  for  the 
names  of  customers  and  their  address,  the 
place  for  blm  to  write  the  same.  That  the 
said  official  of  defendant,  for  the  sole  purpose 
of  getting  the  correct  name  of  defendant,  as 
requested,  wrote  out  the  same  upon  the  paper 
thus  indicated  by  said  Wood,  without  the  de- 
fendant having  entered  into  any  contract,  ex- 
cept as  above  Indicated,  and  with  no  purpose 
or  Intention  to  sign  any  contract  whatsoever. 
That  if  the  document  so  alleged  by  plaintiffs 
to  be  a  written  contract  bears  the  signature 
of  defendant,  such  signature  was  obtained  by 
trickery  and  fraud,  and  under  the  circum- 
stances ns  here  In  this  answer  set  forth,  and 
not  otherwise.  That  said  alleged  contract 
was  never  read  to  or  by  the  defendant  or 
any  of  Its  officers;  tliat  at  the  time  defend- 
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nnt's  officer  so  wrote  out  the  name  of  the  de- 
fendant as  aforesaid,  the  plaintiffs  by  their 
representative,  with  intention  to  trick  and 
deceive  the  defendant,  had  a  confusion  of 
papers  on  the  show  case,  over  which  the  said 
officer  of  defendant  was  engaged,  and  that  if 
plaintiffs'  alleged  contract  bears  the  signature 
of  defendant,  the  plaintiffs  by  their  said  rep- 
resentative covered  and  concealed  the  upper 
part  of  said  paper  in  such  confusion  of  pa- 
pers which  the  said  Wood  had  upon  the  show 
case,  over  which  the  defendant's  said  officer 
was  working,  and  upon  which  the  paper  was 
lying  upon  which  he  wrote  out  the  name  of 
defendant  as  aforesaid,  and  that  the  pnr- 
clrnse  outright  of  the  goods  set  forth  in  the 
complaint  had  not  been  discussed  at  any 
time  during  said  negotiation,  and  that  the  de- 
fendant had  consented  to  receive  no  goods 
whatsoever  from  the  plaintiff,  except  the 
show  case  and  certain  goods  upon  consign- 
ment, under  the  circumstances  and  in  accord- 
ance with  the  arrangement  above  expressly 
set  forth."  mie  appellants  moved  to  strike 
the  answer,  on  the  ground  that  it  was  Incon- 
sistent. This  motion  was  denied,  whereupon 
It  demurred  on  the  ground  that  the  affirm- 
ative answer  stated  no  defense.  This  de- 
murrer was  likewise  overruled,  whereupon  it 
filed  a  reply,  denying  the  affirmative  matter 
in  the  answer,  and  alleging  affirmatively  that 
the  respondent  ought  not  to  be  beard  as  to 
its  affirmative  defense,  for  the  reason  that  It 
had  not  compiled  with  the  contract  it  admits 
It  entered  into.  The  affirmative  matter  was 
stricken  on  motion.  The  cause  was  then 
tried  before  the  court  and  a  Jury,  and  result- 
ed in  a  verdict  and  Judgment  for  the  respond- 
ent 

It  is  first  assigned  that  the  court  erred  In 
refusing  to  strike  the  answer  on  the  ground 
of  inconsistency.  It  Is  argued  that  the  an- 
swer contains  both  a  denial  and  an  admission 
of  the  execution  of  the  contract,  and  that 
such  answers  are  not  permitted  under  the 
Code.  But  we  think  the  appellants  mistake 
the  effect  of  the  answer.  There  is  no  admis- 
sion of  the  execution  of  the  contract  The 
averment  in  the  separate  answer  is  that  the 
signature  of  the  respondent  to  the  writing 
puri>ortlng  to  be  a  contract  was  obtained  by 
trickery  and  fraud,  and  without  any  intent 
on  Its  part  to  enter  into  a  written  contract 
Pleadings  are  construed  according  to  their 
legal  effect  and  It  Is  not  a  legal  execution  of 
a  contract  to  procure  the  maker's  signature 
thereto  by  trickery  and  fraud;  and,  when  a 
person  so  defrauded  Is  sued  upon  the  purport- 
ed contract,  he  may  properly  deny  its  exe- 
cution, and  plead  affirmatively  the  fraud  prac- 
ticed upon  him  by  which  he  was  Induced  to 
apparently  execute  It.  The  question  what 
constitutes  inconsistent  defenses  received  a 
somewhat  elaborate  consideration  by  this 
court  In  the  case  of  Seattle  National  Bank  v. 
Carter,  13  Wash.  281,  43  Pac.  331,  48  I*  R.  A. 
177.    Reviewing  a  case  from  Ohio,  where  the 


facts  were  similar  to  tiie  facts  In  the  case  at 
bar,  the  court  said:  "Citizens'  Bank  v.  Clos- 
son,  29  Ohio  St  78,  was  an  action  by  the 
bank  against  Closson  upon  a  promissory  note, 
alleged  to  have  been  made  by  him  to  R.  R. 
Fenner  &  Co.,  and  Indorsed  to  the  bank  be- 
fore due.  Closson  set  up  the  following  de- 
fenses: (1)  He  denied  the  execution  of  the 
note ;  (2)  be  alleged  that  If  the  signature  to 
the  note  was  his,  it  was  obtained  by  a  fraud- 
ulent and  cunningly  devised  scheme  or  trick 
without  his  knowledge,  setting  forth  the  fact 
that  he  was  induced  by  false  and  fraudulent 
representations  of  Fenner  &  Co.  to  sign  cer- 
tain papers,  represented  to  be  mere  receipts 
or  orders  relating  to  a  proposed  agency  for 
selling  a  patent  Invention,  and  that  if  he 
signed  the  note,  his  signature  was  procured 
by  making  him  believe  that  he  was  signing 
one  of  the  receipts  or  orders;  that  It  was 
obtained  without  consideration,  and  that  the 
bank  had  knowledge  of  these  facts  when  it 
purchased  the  note.  The  Supreme  Court  very 
properly  held,  and  could  not  have  held  other- 
wise under  any  system  of  pleadings,  that 
these  defenses  were  all  open  to  the  defendant 
They  are  not  in  any  sense  Inconsistent ;  for, 
even  though  the  note  was  made  as  affirmed 
In  the  second  defense,  it  would  not  be  a  legal 
execution  of  the  note,  and  consequently  does 
not  contradict  the  first  denial,  viz.,  the  denial 
of  the  execution  of  the  note." 

It  is  next  urged  that  the  court  erred  in 
overruling  the  demurrer  to  the  separate  de- 
fense. It  is  argued  that,  assuming  the  alle- 
gations of  the  answer  to  be  true,  it  shows 
such  a  degree  of  n^llgence  and  laches  on  the 
part  of  the  respondent  In  putting  Its  name  to 
the  writing  as  to  estop  it  from  questioning  Its 
validity.  But  the  appellants  evidently  over- 
look their  own  part  In  the  transaction.  The 
charge  is  that  they  obtained  the  signature 
by  deceit  and  fraud.  When  this  was  proven, 
the  respondent's  carelessness  became  Imma- 
terial. Where  there  is  an  Intent  to  execute 
a  contract  In  writing,  and  one  of  the  parties 
to  it  seeks  to  rescind  it  on  the  ground  that 
he  was  not  fully  informed  as  to  Its  contents, 
then  the  question  of  his  negligence  and  laches 
in  Its  execution  becomes  material.  But  the 
law  of  rescission  has  no  application  to  a  case 
where  the  signature  of  a  party  to  a  writing 
he  had  no  intention  of  executing  is  obtained 
by  trickery  and  fraud.  The  affirmative  mat- 
ter In  the  reply  was  properly  stricken.  If 
the  respondent  did  not  perform  the  contract 
that  was  actually  entered  into,  the  remedy  Is 
a  suit  upon  that  particular  contract  The 
respondent  cannot  be  held  upon  a  contract 
that  it  did  not  enter  into,  merely  because  It 
failed  to  perform  the  contract  it  did  make. 
The  appellants  seem,  to  argue  that  the  re- 
spondent Is  bound  by  the  <»>ntract  because  it 
did  not  return  the  goods  to  the  appellants. 
But  it  was  under  no  obligation  to  do  this. 
Had  It  appropriated  them  to  Its  ovim  use  It 
could  have  been  held  to  account  for  their 
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reaBouable  worth,  bnt  It  did  Its  full  duty  to 
the  appellants  when  it  gave  them  notice  that 
the  goo<la  were  subject  to  their  order  on  the 
I>ayment  of  the  charges  advanced.  The  re- 
siKiiuIent  was  not,  as  the  appellants  argue,  at- 
teuiptiug  to  rescind  a  contract.  There  was  no 
i-oMtraet.  The  pleadings  and  proofs  are  to 
the  effect  tluit  the  writing  called  a  contract 
was  obtained  from  It  by  fraud.  It  therefore 
furnished  no  basis  whatever  from  which  to 
determine  the  appellants'  rights.  The  re- 
ppondeut  owed  to  tUeni  the  duty  concerning 
tlte  Roods  that  fair  dealing  between  man  and 
man  required,  and  this  was  fully  complied 
with  when  it  repacked  the  goods,  and  gave 
them  a  reasonable  time  to  repay  the  charges 
it  had  been  wrongfully  induced  to  pay  there- 
on, and  take  the  goods  away. 

The  instructions  requested  were  properly 
refused  by  the  court  as  inapplicable  to  the 
issues.  They  were  based  on  the  assumption 
that  a  contract  had  been  entered  into,  and 
that  the  respondent  was  seeking  to  set  it 
aside.  But,  as  we  have  said,  this  was  not  the 
issue  l>efore  the  jury.  Ttie  issue  was  one  of 
fraud  in  procuring  the  re^mndent's  signature 
to  a  purported  contract,  and  this  was  the 
question  the  jury  were  to  determine.  If  they 
found  it  adverse  to  the  respondent,  the  appel- 
lants were  entitled  to  recover,  as  no  other 
defense  was  Interposed.  The  court  fully  and 
fairly  charged  the  jury  to  this  effect,  and  in 
doing  so  it  performed  its  entire  duty  In  that 
regard. 

We  find  no  error  In  the  rulings  of  the  court 
In  admitting  and  rejecting  evidence.  There 
was  substantia]  evidence  also  to  sustain  the 
verdict  of  the  jury,  and  their  finding  Is  con- 
clusive in  this  conrt  as  to  the  f&cts. 

The  judgment  should  be  affirmed,  and  It 
Is  80  ordered. 

HADLEY,  O.  J.,  and  CROW,  ROOT, 
MOUNT,  RCDKIN,  and  DUNBAR,  JJ.,  con- 
cur. 


WOELFLEN  v.  I.EWISTON-CLiVRKSTON 

CO.  et  al. 

(Supreme  Court  of  Washington.    April  29, 

1908.) 

1.  Appeai,  —  DisjnssAi,  —  GaotTNDS— DEracTS 
III  Pboceedings— Appbal  Bond. 

Under  2  BaUinger's  Ann.  Codes  &  St.  H 
5081,  5082  (Pierce's  Code,  H  720,  721),  relat- 
ing to  the  _partie8  for  or  against  whom  judgment 
may  be  given,  and  judgments  against  one  or 
more  of  defendants  In  the  court's  discretion,  sec- 
tions 650»-«506  (sections  1049-1054),  relating 
to  proceedings  on  appeal,  when  allowed,  notice 
on  appeal,  appeal  bonds,  etc.,  and  section  6521 
(section  1009),  relating  to  the  power  of  the 
Supreme  Court  in  disposing  of  cases  on  appeal, 
that  there  are  two  appeals,  one  from  the  final 
judgment,  and  one  from  the  order  denying  a  new 
trial,  with  only  one  bond  given  on  the  appeal 
from  the  final  judgment;  that  the  appeal  Imnd 
did  not  ran  to  a  defendant  l>eIow  as  to  whom 
the  action  was  dismissed  and  who  did  not  ap- 
peal; that  the  bond,  being  conditioned  both  as 
an  appeal  and  Bupentedeas,  was  not  sufficient  in 
amount  to  cover  interest  on  the  judgment  from 


date  of  entry ;  that  the  stay  l)ond  did  not  cover 
costs  allowed  a  defendant  below,  as  to  whom 
the  action  was  dismissed,  and  who  did  not  ap- 
I>eal ;  that  the  attorney  who  bad  appeared  for 
such  defendant  and  appellants  l>elow  accepted 
service  of  notice  of  appeal  for  it — were  not,  sep- 
arately or  taken  together,  grounds  for  the  dis- 
missal of  the  appeal. 

2.  Sake  —  Statement  of  Facts  —  Notice  to 
Advebse  Party— Defendant  as  to  Whok 
Action  was  Dismissed. 

Under  2  BaUinger's  Ann.  Codes  &  St.  t 
6058  (Pierce's  Code,  {  675),  requiring  a  party 
desiring  to  have  a  statement  of  facts  certified 
to  file  It  and  serve  a  copy  thereof  on  the  adverse 
party,  and  serve  written  notice  of  the  filing 
thereof  on  any  other  party  who  has  appeared  in 
the  cause,  it  was  unnecessary  that  niptice  of  a 
motion  for  an  order  of  extension  or  the  time 
of  filing  a  statement  of  facts  be  served  on  a 
defendant  below  as  to  whom  the  action  was  dis- 
missed, or  that  the  proposed  statement  of  facts 
l>e  served  on  such  defendant,  it  not  being  an 
adverse  party  to  appellants,  its  codefendants 
l>elow,  within  the  statute. 

3.  Mabteb  and  Servant— Injubibs  to  Sbbv- 
ant— conibibdtobt  neougenak— dutz  to 
Discover  Danoeb. 

Plaintiff,  a  general  foreman  of  defendant 
electric  company,  was  directed  to  raise  a  piece 
of  electric  apparatus,  and  climbed  upon  tlie 
joists  of  a  building  to  fix  the  pulleys  and  ropes 
thereto,  knowing  that  three  bighly  charged  elec- 
tric wires  ran  along  the  joists,  but  not  knowing 
that  two  smaller  wires  ran  from  them  through 
the  roof,  the  latter  l>eing  known  as  "lightning 
arresters,"  which  were  commonly  found  in  all 
power  houses,  which  fact  plaintifF  knew.  The 
room  being  dark,  plaintiff  Inadvertently  came  in 
contact  with  the  smaller  wires,  and  was  in- 
jured. BeU  that,  even  if  the  room  was  too  dark 
to  permit  plaintiff  to  see  the  wires,  it  was  his 
dniy  to  defendant,  as  foreman  in  charge  of  the 
work,  to  see  that  the  room  was  sufficiently  light- 
ed, or  to  make  inquiries  or  an  examination,  as 
to  the  location  of  the  wires,  and  Ids  failure  to 
do  BO  was,  under  the  circumstances,  gross  neg- 
ligence so  as  to  preclude  recovery. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  34,  Master  and  Servant,  §§  710-722.] 

4.  Same— Vice  Pbincipaus— DtrnBs. 

While  the  master  must  provide  a  reason- 
ably safe  working  place  for  his  servants,  where 
the  master  Is  a  corporation,  this  duty  most  be 
performed  by  others,  who  become  vice  principals, 
and  where  a  master,  whether  a  corporation  or 
otherwise,  authorizes  its  superintendent  to  su- 
pervise work,  it  becomes  the  latter's  duty  to 
perform  those  duties  which  the  law  imposes  up- 
on the  master. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  U  422-488.] 

6.  Same— Place  of  Wobk— Dutt  to  Dibooveb 

Danoeb. 

A  servant  cannot  recover  for  injuries  re- 
ceived becanse  of  the  dangerous  condition  of  a 
working  place,  where  such  condition  was  well 
known  to  him,  or  where  it  was  his  duty  to  as- 
certain the  condition  of  the  place,  which  he  neg- 
lected to  do. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  g{  706-709.] 

Appeal  from  Superior  Court,  Asotin  Coun- 
ty;  C.  F.  Miller,  Judge. 

Action  by  Charles  A,  Woelflen  against 
the  Lewlston  Water  &  Power  Company  and 
others.  From  a  judgment  for  plaintiff,  two 
of  defendants  ai^al.  Reversed  and  remand- 
ed, with  Instructions  to  dismiss. 

Sturdevant  &  Bailey  and  I.  N.  Smith,  for 
appellants.  Elmer  E.  Halsey  and  Ben  F. 
Tweedy,  for  respondent 
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ROOT,  J.  This  is  an  appeal  from  a  Judg- 
ment In  favor  of  the  plaintiff  In  an  action 
brought  to  recover  damages  for  personal  In- 
juries sustained  In  the  power  house  owned 
by  the  Lewlston  Light  Company,  and  operat- 
ed by  the  Lewlston  Water  &  Power  Company, 
In  Asotin  county.  Wash.  Said  appeal  is  pros- 
e<'uted  by  the  latter  company  and  the  Lewls- 
ton-Clarkstou  Company,  which  was  incorpor- 
ated subsequent  to  the  time  of  plaintiff's  in- 
Jury,  aud  which  It  Is  claimed  took  over  the 
property  of  the  other  two  companies  subject 
to  all  liabilities. 

Respondent  has  Interposed  a  motion  to  dis- 
miss the  appeal,  upon  the  following  grounds, 
to  wit :  (1)  That  there  are  two  appeals,  one 
from  the  final  judgment,  and  one  from  the 
order  denying  a  new  trial;  with  only  one 
bond  given  on  the  appeal  from  the  final  Judg- 
ment. (2)  That  the  only  obligee  mentioned 
In  the  bond  is  respondent  Woelflen,  whereas 
the  bond  should  run  to  him  and  to  the  Lewis- 
ton  Light  Company,  as  to  which  the  action 
was  dismissed  In  the  trial  court  and  which 
did  not  join  In  the  appeal.  (3)  That  the  bond, 
being  conditioned  both  as  an  appeal  and  sup- 
ersedeas. Is  insufficient  In  amount.  Inasmuch 
as  It  Is  not  in  an  amount  large  enough  to 
cover  Interest  on  the  Judgment  from  date  of 
entry.  (4)  That,  as  costs  were  allowed  to  the 
Lewlston  Light  Company  upon  dismissal  of 
the  action  as  to  It,  these  costs  must  be  taken 
Into  consideration  and  covered  by  the  stay 
bond.  (5)  That  the  Lewlston  Light  Company 
was,  after  the  dismissal  of  the  action  as  to 
it,  an  adverse  party  to  these  appellants,  and 
that  the  attorneys  who  had  appeared  for  It 
and  the  appellants  had  no  right  to  accept  ser- 
vice of  notice  of  appeal  for  that  company. 
We  do  not  think  the  motion  can  be  sustained 
upon  any  or  all  of  the  grounds  assigned.  2 
Balllnger's  Ann.  Codes  &  St.  §§  5081.  5082, 
6500-6506,  ft')21  (Pierce's  Code,  $$  720,  721, 
1(M9-1054,  1069);  Edgecomb  v.  Creditors.  19 
Nev.  149,  7  Pac.  533 ;  Williams  v.  Dennlson,  80 
Cal.  430,  25  Pac.  244;  Nolan  v.  M.  C.  R.  R. 
Co..  24  Mont.  327,  61  Pac.  880 ;  Paland  v.  C, 
St.  L.  &  N'.  O.  R.  Co..  42  La.  Ann.  290,  7  South. 
899 ;  Oleson  v.  Wilson,  20  Mont.  544.  52  Pnc. 
372,  63  Am.  St.  Rep.  6.39;  Berghoff  v.  Mc- 
Donald, 87  Ind.  549;  Westland  Pub.  Co.  v. 
Royal,  36  Wash.  399,  78  Pac.  1096;  Douglas 
V.  Badger  State  Mine,  43  Wash.  715.  8(5  Pac. 
8!58 ;  DoremuB  v.  Root,  23  Wash.  710,  ft3  Pac. 
572,  54  L.  R.  A.  649.  The  motion  to  dismiss 
Is   overruled. 

Respondent  also  moves  to  strike  the  state- 
ment of  facts.  This  motion  Is  based  upon 
the  ground  that  an  order  of  extension  of 
time  for  filing  was  made  upon  a  motion  no 
notice  of  which  was  served  nrx)u  the  Lewis- 
ton  Light  Company,  and  that  the  proposed 
statement  was  not  served  upon  that  company. 
Respondent  contends  that  this  <-onipauy  was 
an  "adverse  party,"  as  contemplated  In  sec- 
tion 5058.  Balllnger's  Ann.  Codes  &  St. 
(Pierce's  Code,  S  675).  We  are  unable  to  agree 
with  this  contention.    We  perceive  no  reason 


for  its  being  considered  an  adverse  party  to 
the  appellants  or  either  of  them,  and  no  rea- 
son for  requiring  the  statement  to  be  served 
upon  It,  or  notice  to  or  service  upon  it,  of 
any  motion  concerning  the  statement  of  facts 
or  anything  else  having  to  do  therewith. 
Doremus  v.  Root,  supra.  The  motion  to  strike 
the  statement  of  facts  is  denied. 

The  plaintiff  was  employed  as  superintend- 
ent or  general  foreman  in  charge  of  the  com- 
pany's outside  work,  such  as  erecting  poles 
and  stringing  wires.  In  vlew^  of  the  conclu- 
sion which  we  have  reached.  It  will  be  nec- 
essary to  refer  to  only  one  of  the  defendants, 
the  Lewlston  Water  &  Power  Company,  wblcii 
we  will  speak  of  as  "the  company."  In  the 
power  house  were  three  transformers,  each 
five  feet  high  and  four  feet  square,  compos- 
ed of  a  case  built  of  corrugated  Iron,  resting 
in  a  frame  made  of  angle  iron,  and  in  each 
case  there  -was  a  "core,"  a  receptacle  con- 
taining a  coll  of  wires  Immersed  in  oil  for 
Insulating  and  cooling  purposes.  The  three 
transformers  were  located  close  together.  In 
the  operation  of  the  plant,  the  transformer 
farthest  to  the  south  burned  out.  The  man- 
ager of  the  company  telephoned  from  Lewis- 
ton,  directing  plaintiff  to  take  such  assist- 
ance as  he  needed  to  the  power  house  and 
lift  the  core  out  of  this  transformer  so  that 
the  electrician  could  repair  it.  The  manager 
sent  a  large  block  and  tackle,  weighing  about 
five  hundred  pounds,  consisting  of  pulleys 
and  chains,  for  the  purpose  of  doing  this 
work.  The  plaintiff  was  an  experienced  elec- 
trician or  worker  about  electrical  plants  and 
appliances,  having  lieen  in  that  work  for  17 
years,  during  several  of  which  he  was  super- 
intendent of  a  plant  In  Wisconsin,  and  later 
having  assisted  In  putting  together  the  trans- 
formers for  this  defendant  company  at  Lew- 
lston, Idaho.  After  being  directed  as  afore- 
said by  the  manager  to  take  the  core  out  of 
this  transformer,  he  took  men  for  that  pur- 
pose aud  w^as  assisted  by  others  whom  he 
found  at  the  power  house.  The  work  was 
undertaken  under  his  direction  aud  super- 
vision. Overhead  at  the  place  where  the  cell- 
ing would  naturally  be.  there  were  Joists  run- 
ning across  the  buildlug.  and  upon  these 
were  some  boards  making  a  floor  or  platform 
over  the  transformer.  The  plaintiff  went  up 
to  this  position  after  having  braced  the  Joists, 
or  caused  them  to  be  braced  and  supported, 
so  that  the  weight  could  be  lifted  by  attach- 
ing the  block  and  tackle  to  the  Joists.  To 
the  latter  a  small  block  and  tackle  were  fast- 
ened with  which  It  was  Intended  to  haul  up 
the  large  chain  block  which  was  to  be  used 
In  raising  the  heavy  core.  A  noose  was  made 
In  the  rope  which  was  to  be  caught  in  an 
Iron  hook  of  block  and  tackle.  In  order  to 
hook  them  together,  plaintiff  climbed  down 
from  the  platform  where  he  had  been  stand- 
lug,  to  a  cross-arm  which  projected  toward 
the  center  of  the  room  from  the  southeast 
comer  of  the  power  house  and  about  four  or 
five  feet  below  the  celling  Joist    Cpon  this 
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cross-arm  th«re  were  tbree  high  tension  wires 
each  carrying  10,000  volts  ot  electricity. 
That  they  were  there  and  so  charged  with 
electricity  was  known  to  the  plaintiff  at  that 
time,  as  he  admits  In  his  evidence.  All  of 
the  transformers  had  tieen  "Isilled  down," 
as  the  expression  is  used  by  the  electricians, 
meaning  that  the  current  of  electricity  had 
been  cut  off  from  them.  This  worli  was  be- 
ing done  In  the  evening,  the  room  being  some- 
what lighted  by  certain  small  lights  but  prin- 
cipally by  a  2,000-candIe  power  arc  light, 
which  is  about  the  size  and  character  of  the 
ordinary  street  light  Tlie  room  was  in  size 
about  25  by  50  feet.  When  plaintiff  jumped 
do\N-n  from  the  cross-arm,  he  stood  with  one 
foot  on  one  side  and  one  on  the  other  of  one 
of  these  iilghly  charged  electric  wires.  Con- 
nected with  these  were  two  small  wires  lead- 
ing up  to  and  through  the  roof.  These  upris- 
ing wires  are  commonly  called  "risers"  or 
"lighting  arresters,"  and  are  comm(mly  found 
In  all  power  bouses.  Plaintiff  testified  that  he 
never  knew  of  a  power  house  without  them. 
While  plaintiff  was  attempting  to  connect 
the  noose  of  the  rope  with  the  hook  aforemen- 
tioned, he  received  an  electric  shock,  and 
was  seriously  injured.  At  the  time,  he  did  not 
know  how  he  received  tills  shock.  On  the  wit- 
ness stand  be  said,  however,  that  he  now  knew 
that  his  hand  came  la  contact  with  one  of 
these  risers.  He  testified  that  be  did  not 
know  of  the  presence  of  these  lightning  ar- 
resters, had  never  been  told  of  their  l>eing 
there,  and  that  he  did  not  see  them  t)ecause 
it  was  too  dark  to  permit  of  their  being  seen. 
Other  witnesses  who  were  working  tliere  un- 
der his  direction  at  the  time  testified  that 
they  saw  the  wires,  and  that  they  were  plain- 
ly visible. 

It  is  urged  by  plaintiff  that  the  company 
was  guilty  of  negligence  in  sending  him  with- 
out warning  into  a  place  that  was  danger- 
ous by  reason  of  the  presence  of  these  two 
wires  unknown  to  tilm.  The  appellants  urge, 
first,  that  there  were  several  ways  by  which 
this  work  could  have  been  done,  any  one  of 
which  would  have  been  a  perfectly  safe 
method,  but  that  plaintiff  neglected  to  choose 
or  follow  a  safe  plan,  but  volimtarily  chose 
a  dangerous  one.  They  say  that  a  perfectly 
safe  method  would  have  been  to  have  moved 
the  transformer  out  from  under  these  high- 
ly charged  electric  wires  and  to  have  lifted 
out  the  core  at  a  place  where  there  would 
have  been  no  occasion  to  come  near  any  of 
the  wires.  There  was  some  evidence  going 
to  show  that  this  method  was  suggested  to 
the  plaintiff.  It  Is  also  urged  by  the  appel- 
lants that  the  physical  conditions,  as  well 
as  the  great  preponderance  of  evidence,  show 
that  there  was  sufficient  light  to  have  seen 
these  two  perpendicular  wires,  and  that  it 
was  carelessness  and  recklessness  on  the  part 
of  the  plaintiff  to  have  come  in  contact  with 
either  of  them.  They  also  urge  that  there 
was  no  occasion  for  plaintiff  to  leave  the 


platform  and  go  down  upon  this  arm  where 
he  would  be  In  close  contact  with  dangerous 
wires.  It  will  not  be  necessary  for  us  to 
pass  upon  these  questions.  For  another  rea- 
son, we  believe  that  the  evidence  of  the 
plaintiff  himself  must  defeat  his  recovery. 
Assuming  that  the  place  where  plaintiff  went 
was  too  dark  to  permit  of  bis  seeing  these 
two  wires,  we  think  that  the  going  of  an  ex- 
perienced electrical  workman  Into  a  dark 
place  of  this  kind,  where  he  knew  there  were 
several  highly  dangerous  wires  and  might  be 
others,  was  In  itself  a  grossly  negligent  act. 
He  was  not  directed  as  to  the  particular 
manner  or  place  in  which  he  should  do  tbe 
work.  He  was  sent  there  in  charge  of  the 
work,  and  had  supervision  of  ail  the  men 
who  were  assisting  to  acccHupIisb  it  He 
was  not  only  in  duty  bound  to  exercise  ordi- 
nary care  to  protect  himself,  but  he  likewise 
owed  a  duty  both  to  bis  employer  and  to  tbe 
men  working  under  him  to  use  ordinary  care 
in  choosing  and  carrying  out  the  methods 
of  doing  tbe  work.  To  illustrate:  Suppose, 
on  account  of  the  darkness  of  the  place,  he 
had  received  a  shock  and  fallen  upon  one  of 
the  workmen,  or  dropped  something,  injuring 
the  latter.  Doubtless  the  injured  workman 
would  have  bad  a  cause  of  action  against 
the  company.  Such  workman  could  have  aK 
leged  that  plaintiff,  as  vice  principal  of  the 
company,  owed  a  duty  to  inspect  the  prem- 
ises and  not  to  go  into  a  dark  place  where 
he  knew,  or  might  have  known  by  reason- 
able inquiry  or  Inspection,  that  there  were 
dangerous  electrical  wires  which  might  cause 
him  to  fall  or  drop  some  of  tbe  tools  or  ap- 
pliances on  one  of  the  workmen  below. 
Plaintiff  being  in  charge  of  the  work  and  not 
being  limited  by  bis  orders  as  to  the  matter 
of  light  and  the  methods  of  handling  the 
apparatus  necessary,  it  was  his  duty  first 
of  all  to  see  that  the  premises  were  in  a  rea- 
sonably safe  condition  for  tbe  doing  of  the 
work.  Knowing,  as  he  says  be  did,  of  tbe 
presence  of  the  tbree  large,  heavily  charged 
wires,  and  knowing  that  power  houses  were 
usually  equipped  with  risers  or  lightning 
arresters,  and  without  any  reason  to  suppose 
that  this  power  house  was  an  exception  to 
the  rule,  it  was  Incumbent  upon  him  to  ei- 
ther secure  sufficient  light  to  reveal  tbe  true 
condition  of  the  surroundings  of  this  cross- 
beam before  he  climbed  down  upon  it,  or  to 
make  inquiries  or  an  examination  of  some 
kind  by  which  tbe  presence  of  dangerous 
wires  would  have  tieen  known  to  him.  Had 
he  been  working  under  tbe  immediate  direc- 
tion of  a  superior  officer,  without  any  knowl- 
edge of  tbe  situation,  and  had  obeyed  an 
order  to  get  ui)on  this  beam,  relying  upon  the 
duty  of  the  master  to  have  the  place  safe, 
a  very  different  question  would  be  present- 
ed. It  Is  undoubtedly  the  duty  of  tbe  master 
to  use  ordinary  care  to  provide  a  reasonably 
safe  working  place  for  his  servant.  Where 
the  master  is  a  corporation  this  duty  must 
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be  performed  by  It  through  certain  persons 
who  become,  by  reason  of  the  duty  thus  Im- 
posed upon  them,  vice  principals  of  the  mas- 
ter, and  it  is  upon  these  vice  principals  that 
the  company,  as  such  master,  relies  for  in- 
formation and  for  the  proper  preparation 
and  care  necessary  to  have  the  premises  in 
the  safe  condition  required  by  law.  When 
the  master,  whether  a  natural  person  or  a 
corporation,  authorizes  one  of  Its  superin- 
tendents to  take  charge  of  and  supervise  and 
carry  out  a  certain  undertaking  In  connec- 
tion with  its  industrial  operations.  It  becomes 
the  duty  of  that  servant  to  perform  as  and 
for  the  master  those  duties  which  the  law 
places  upon  the  latter.  In  this  Instance  the 
plalntlCT,  being  the  superintendent  In  control 
of  this  undertaking,  was  charged  with  the 
duties  Just  mentioned;  and  in  falling  to  pro- 
vide a  sufficient  amount  of  light  or  to  have 
It  properly  adjusted  or  to  in  some  other  man- 
ner ascertain  the  dangerous  conditions  of  the 
working  place,  he  clearly  neglected  his  du- 
ty to  his  employer.  PlaintifC  claims  that  he 
was  not  familiar  with  the  interior  arrange- 
ments of  the  power  house;  that  although  he 
had  been  working  for  the  company  for  some 
years,  he  had  not  on  an  average  been  in  the 
power  house  more  than  two  or  three  times  a 
month.  He  testified,  however,  that  the  fore- 
man or  engineer  in  charge  of  the  power 
house  was  working  with  him  and  under  his 
directions  at  the  time  of  the  accident,  and 
there  is  no  reason  shown  why  he  may  not 
have  learned  from  such  assistant  all  about 
the  conditions  of  the  wires  had  he  desired 
so  to  do;  and  no  reason  is  given  for  not  ad- 
Justing  the  lights  so  that  ail  the  wires  In 
that  vicinity  could  have  been  distinctly  seen. 
It  Is  well  settled  that  a  servant  cannot 
recover  because  of  the  dangerous  condition 
of  a  working  place,  when  such  condition  is 
as  obvious  or  well  known  to  him  as  to  the 
master,  or  by  the  exercise  of  reasonable  care 
by  him  would  have  been,  or  where  It  was 
the  duty  of  the  servant  to  ascertain  as  to 
the  dangerous  condition  of  the  place,  which 
duty  he  has  neglected.  In  the  case  of  French 
V.  First  Avenue  Ry.  Co.,  24  Wash.  83,  63  Pac. 
1108,  an  engineer,  recently  placed  in  charge 
of  a  street  railway  power  house  having  a 
large  amount  of  machinery,  was  killed,  and 
one  of  the  reasons  assigned  for  liability  was 
that  the  place  was  Insufficiently  lighted  and 
by  reason  thereof  he  did  not  notice  certain 
defects  that  occasioned  his  fall  into  a  large 
wheel.  This  court  said,  "If  there  was  not 
sufficient  light  the  engineer  knew  It,"  and 
laid  stress  upon  the  fact  that  the  machinery 
in  question  was  under  the  control  of  the  engi- 
neer himself,  saying  among  other  things:  "It 
certainly  Is  the  duty  of  the  engineer  to  ob- 
serve, examine,  and  understand  the  machin- 
ery which  he  is  operating."  In  that  case  the 
engineer  in  charge  was  the  person  injured. 
In  the  case  at  bar  the  engineer  ordinarily  In 
charge  of  the  room  was  working  under  this 


plaintiff  who  was  In  charge  of  the  work  then 
being  done.  The  duty  to  know  of  the  condi- 
tion of  the  working  place  rested  uitoa  this 
plaintiff  equally  as  much  as  It  did  upon  the 
engineer  In  the  case  just  cited. 

The  case  of  Anderson  v.  Inland  Tel.,  etc., 
Co.,  19  Wash.  575,  53  Pac.  657,  41  L.  R.  A. 
410,  was  one  where  a  lineman  was  injured 
by  an  electric  shock  received  as  a  result  of 
a  broken  Insulator  on  a  telephone  pole.  The 
opinion  has  a  strong  bearing  upon  the  facts 
of  the  case  at  bar.  Among  other  things,  the 
court  said:  "Corporations  of  this  kind  act 
through  employes.  Necessarily  they  cannot 
act  In  any  other  way.  An  Inspection  of  their 
lines  and  posts  and  insulators  must  be  made 
by  the  employes.  •  *  •  The  respondent 
testified  that  he  knew  the  power  of  electrici- 
ty, and  the  danger  that  would  be  incurred 
by  coming  in  contact  with  a  live  wire;  that 
he  knew  that,  if  the  lnsulat(w  broke,  the  re- 
sult would  be  that  the  wire  which  he  touch- 
ed would  be  charged;  and  he  knew  also  that 
porcelain  Insulators  frequently  did  break.  It 
seems  to  us  that  this  brings  him  within  the 
rule  which  we  have  announced  above — that 
when  he  accepted  the  employment,  that  was 
necessarily  hazardous,  he  assumed  this  risk, 
which,  under  all  the  testimony,  was  an  ordi- 
nary risk,  and  that  he  did  not  exorcise  the 
discretion  which  he  ought  to  have  exercised 
In  testing  this  wire.  •  *  •  While  there 
is  no  gainsaying  the  rule  that  under  ordina- 
ry circumstances  the  employ^  has  the  right 
to  rely  upon  the  fact  that  the  master  will 
furnish  him  a  safe  place  to  work  and  safe 
appliances,  yet  the  law  does  not  Intend  that 
this  shall  be  a  blind  and  unreasonable  re- 
liance, but  that  reasonable  men  shall  exercise 
in  a  reasonable  manner  the  faculties  of 
which  they  are  possessed.  It  seems  to  us 
it  would  only  have  been  such  reasonable 
exercise  of  prudence  upon  the  part  of  the 
respondent  in  this  case  to  have  tested  this 
wire  before  he  touched  it.  *  •  •  In  this 
case  It  was  equally  within  the  knowledge  of 
the  master  and  the  servant  that  this  was  a 
dangerous  employment;  and  it  cannot  be 
said  that  there  was  negligence  on  the  part  of 
the  master,  and  absence  of  rashness  on  the 
part  of  the  servant,  or  that  the  servant  used 
his  skill,  to  protect  himself  in  the  course 
of  his  employment  He  had  sufficient  skill, 
according  to  the  undisputed  testimony,  to 
protect  himself,  and  he  had  the  apparatus  at 
hand  for  testing  the  Insulator  and  the  wires. 
•  *  •  We  think,  from  an  investigation  of 
the  whole  case,  that  it  appears  from  undis- 
puted testimony  that  plaintiff  did  not  exer- 
cise reasonable  care  In  the  investigation  of 
the  dangers  which  he  knew  were  Incident  to 
his  employment,  and  that  had  he  exercised 
such  care,  and  made  the  tests  which  reason- 
able prudence  would  have  dictated,  he  would 
have  had  knowledge  of  the  danger  which 
beset  him." 

In  Jones  t.  Moran  Bros.  Co.  (Wash.)  88 
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Pac.  626,  a  painter  aboard  a  ship  nndertook 
to  walk  throngh  a  dark  compartment  be- 
tween decks,  where  there  was  a  hatchway, 
Into  which  he  fell.  As  he  knew  there  was 
a  hatchway  and  knew  that  It  was  dark,  this 
court  held  that,  by  going  through  there  with- 
out a  light  and  at  a  ^eed  so  great  as  to 
cause  him  to  stumble  over  the  coamings  of 
the  hatch,  he  was  negligent;  such  negligence 
on  his  part  defeating  a  recovery. 

In  Steeples  y.  Panel,  etc..  Box  Co.,  83 
Wash.  344,  74  Pac.  476,  plaintiff  fell  off  a 
platform  in  the  dark.  He  claimed  that  he 
did  not  know  it  was  without  a  railing,  and 
was  going  to  look  for  his  hat  which  had 
blown  ofT.  Among  other  things,  the  court 
said:  "When  he  picked  up  the  lantern  to 
look  for  his  bat,  instead  of  using  the  lantern, 
he  negligently  moved  without  bringing  the 
lantern  to  bear.  There  were  other  lanterns 
there,  all  under  his  supervision  and  care, 
and  It  was  his  daty  to  prepare  all  the  light 
that  was  necessary  for  the  work  which  was 
being  done.  Consequently  he  cannot  com- 
plain that  his  injury  was  caused  by  not  prop- 
erly lighting  the  platform.  •  *  *  It  is 
true  the  plaintiff  testifies  that  be  did  not 
know  that  the  platform  was  without  a 
guard,  but  a  plaintlfT  cannot  recover  simply 
by  making  a  statement  of  that  kind,  If,  under 
the  circumstances,  it  was  his  duty,  as  a  rea- 
sonably prudent  man,  to  have  made  such  an 
examination  as  would  have  resulted  in  the 
desired  information." 

26  Gyc.  p.  1169,  says  this:  "It  is  not  nec- 
essary that  the  servant  should  be  warned 
of  every  possible  manner  in  which  injury 
may  occur  to  him,  or  of  risks  that  are  as 
obvious  to  him  as  to  the  master,  or  which 
are  readily  discoverable  by  him  by  the  use 
of  ordinary  care,  with  such  knowledge,  ex- 
perience, and  Judgment  as  he  actually  pos- 
sesses, or  as  the  master  is  Justified  In  be- 
lieving him  to  possess." 

Thompson  on  Negligence,  vol.  4,  {  4063, 
says:  "The  master  is  not  under  any  duty  to 
warn  or  instruct  servants  who  have  already 
enjoyed  an  ample  opportunity  to  become  ac- 
quainted with  the  danger.  Servants  are  ex- 
pected to  keep  their  eyes  open,  and  exercise 
such  a  reasonable  care  for  their  own  safety 
as  their  situation  permits."  See,  also,  Mc- 
Clellan  v.  Gerrick  (Wash.)  98  Pac.  1087; 
Weldonan  v.  T.  R.  &  M.  Co.,  7  Wash.  517, 
35  Pac.  414;  Olson  v.  McMurray  C.  L.  Co.,  9 
Wash.  602,  37  Pac.  679;  Smith  v.  Hecla  Min- 
ing Co.,  38  Wash.  454,  80  Pac.  779;  Bier  v. 
Hosford,  35  Wash.  544,  77  Pac.  867;  Robare 
T.  Traction  Co.,  24  Wash.  577,  64  Pac.  784; 
Miller  V.  Moran  Bros.  Co.,  39  Wash.  631,  81 
Pac.  1089,  1  L.  R.  A.  (N.  S.)  283,  109  Am. 
St  Rep.  917;  Bullivant  v.  City  of  Spokane, 
14  Wash.  677,  45  Pac.  412;  Ford  v.  Hefferman 
Engine  Works  (Wash.)  93  Pac.  417;  Tham 
V.  Steeb  Shipping  Co.,  39  Wash.  272,  81  Pac. 
711;  McGlrty  v.  S.  N.  B.  Tel.  Co.,  69  Conn. 
685.  88  Atl.  359,  61  Am.  St.  Rep.  62;   Moul- 
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ton  V.  Gage,  138  Mass.  390;  Larsson  v.  Mo- 
Clnre,  95  Wis.  838,  70  N.  W.  662;  Grlffln  v. 
O.  &  M.  Ry.  Co.,  124  Ind.  326,  24  N.  B.  888; 
Dixon  T.  Western  TJ.  Tel.  Co.  (C.  C.)  68  Fed. 
630;  Wood,  Master  &  Servant,  $S  328,  366: 
Beach,  Contrlb.  Negligence,  fS  299,  346;  1 
Bailey,  Master  &  Servant,  {  62;  20  Am.  & 
Eng.  Enc.  Law,  pp.  78,  96,  130,  131,  14B,  149; 
26  Cyc.  1169,  1171,  1188,  1202,  1236,  1241;  4 
Thompson,  Negligence,  %%  4057,  4062,  4063, 
4076,  4079. 

The  Judgment  as  against  these  appellants 
Is  reversed,  and  the  case  remanded,  with  in- 
structions to  dismiss  the  action. 

HADLKY,  C.  J.,  and  FUIiliERTON, 
MOUNT,  and  CROW,  JJ.,  concur. 


B.  H.  MOOREHOUSE  &  CO.  v.  WBIS- 
TER CO. 
(Supreme  Court  of  Oregon.    May  12,  1908.) 

Appeal— Tbanscbipt— Time  fob  Filing. 

B.  &  C.  Comp.  1901,  S  549,  provides  that 
from  the  expiration  of  the  time  allowed  to  ex- 
cept to  the  surety  in  an  undertaking  on  an  ap- 
peal or  from  the  justification  thereof,  if  except- 
ed to,  the  appeal  shall  be  deemed  perfected. 
Section  553  provides  that  within  30  days  there- 
after the  appellant  shall  file  a  transcript  In  the 
Supreme  Court.  Held,  that  a  justification  is  not 
completed  until  the  examination  of  the  surety 
before  the  clerk  at  a  time  and  place  specified 
has  been  had,  the  reduction  of  sncn  examination 
to  writing,  the  signing  of  the  same  by  the  surety 
when  requested,  and  a  finding  that  the  surety  Is 
sufScient  by  the  clerk  evidenced  by  his  indorse- 
ment on  the  undertaking,  and  hence  a  transcript 
filed  within  30  days  after  indorsement  by  the 
clerk  on  the  undertaking  was  filed  In  time. 

Appeal  from  Circuit  Court,  Multnomah 
County;    Thos.  O'Day,  Judge. 

Action  by  E.  11.  Moorehouse  &  Co.  against 
the  Weister  Company.  From  a  Judgment  for 
plaintiff,  defendant  appeals.  Motion  to  dis- 
miss appeal.    Motion  dismissed. 

A.  King  Wilson,  for  the  motion.  H.  H. 
Bidden,  opposed. 

PER  CURIAM.  This  Is  a  motion  to  dis- 
miss an  appeal  because  the  transcript  was  not 
filed  within  the  time  required  by  law.  The 
notice  of  appeal  and  undertaking  were  served 
and  filed  on  January  4,  1903.  Respondent 
excepted  to  the  sufficiency  of  the  surety,  and 
appellant  tbereui>on  gave  notice  that  it  would 
produce  him  before  the  clerk  of  the  court  for 
Justification  on  January  lltb.  The  surety 
appeared  at  the  time  stated,  and  was  exam- 
ined under  oath  touching  his  sufficiency ;  his 
examination  being  taken  in  shorthand.  The 
respondent  requested  that  his  testimony  be 
reduced  to  writing  and  signed  by  him,  and 
the  shorthand  notes  were  subsequently  ex- 
tended, and  on  January  25th  the  surety  ap- 
peared before  the  clerk,  signed  his  testimony, 
and  on  that  date  the  clerk  found  the  surety 
sufficient,  annexed  the  examination  to  the  un- 
dertaking, and  Indorsed  Ua  allowance  there- 
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on.  The  transcript  was  filed  In  this  court 
on  the  22d  of  February,  or  within  30  days 
thereafter.  The  statute  (B.  &  C.  Comp.  1901, 
§  54!))  provides  that,  from  the  expiration  of 
the  time  allowed  to  except  to  the  surety  in 
an  undertaking  on  an  api)eal,  or  from  the 
Justification  thereof,  if  excepted  to,  the  appeal 
shall  be  deemed  perfected,  and  within  30  days 
thereafter  the  ai>pellaut  shall  file  a  transcript 
or  abstract  with  the  clerk  of  this  court  (sec- 
tion 553).  When  the  sureties  on  an  under- 
taking for  an  appeal  are  excepted  to,  tlie 
transcript  must  thereafter  be  filed  within 
30  days  (unless  the  time  Is  extended  in  the 
manner  provided  by  law)  after  the  Justifica- 
tion of  the  sureties,  and  the  question  fur  dis- 
mission is  whether  the  Justification  Is  at  the 
time  the  surety  api)ears  before  the  officer  for 
examination,  or  at  the  time  the  examination 
is  completed,  and  the  undertaking  approved. 
Under  the  statute  the  Justification  of  a  surety 
consists  in  his  examination  before  the  officer 
at  a  time  and  place  «i>eclfled,  the  reduction  of 
such  examination  to  writing,  and  signing  of 
the  same  by  the  surety,  when  requested,  and 
a  finding  that  the  surety  is  sufficient  by  the 
officer  I>efore  whom  tlie  examination  Is  had, 
which  Is  evidenced  by  the  indorsement  on  the 
undertaking.  Sections  271,  272.  Until  these 
several  acts  are  performed,  the  Justification, 
In  our  opinion.  Is  not  complete,  or  the  appeal 
l)erfected. 

The  transcript  was  therefore  filed  within 
time,  and  the  motion  to  dismiss  is  overruled. 


FERRARI  V.  BEAVER  HILL  COAL  CO. 
(Supreme  Court  of  Oregon.    May  12,  1908.) 

1.  Appeai,— Notice— Sufficiency. 

Under  B.  &  C.  Comp.  S  545.  providing  that 
a  notice  is  valid,  though  defective  as  to  the  name 
of  the  court,  etc.,  if  it  intelligibly  refer  to  the 
action,  a  notice  of  appeal  which  intelligibly  re- 
ferred to  the  action  in  which  the  appeal  was  tak- 
en was  valid,  though  it  was  entitled  in  the  Cir- 
cuit Court  o£  the  United  States  for  a  certain 
county  instead  of  in  the  circuit  court  of  such 
county. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  2,  Appeal  and  Error,  §§  2140-2140.] 

2.  IIoLiOAYs  —  Judicial  Pboceedinos— "Ju- 
dicial BUSINES.S." 

Under  the  statute  providing  that  no  court 
shall  be  open  nor  any  judicial  busineBS  be  trans- 
acted on  legal  holidayn.  service  of  notice  of  ap- 
peal is  not  judicial  business,  and  such  notice 
may  be  served  on  a  legal  holiday  other  than 
Sunday. 

[Dd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  25,  Holidays,  §§  2,  3. 

For  other  definitions,  see  Words  and  Phrases, 
vol.  4,  p.  3853.] 

3.  Appeal— Motion   to   Dismiss— Questions 
Reviewable. 

The  Supreme  Court  will  not  on  motion  to 
dismiss  an  appeal  review  the  action  of  the  trial 
judge  in  permitting  the  undertaking  on  appeal 
to  be  filed  after  the  expiration  of  the  time  al- 
lowed by  law. 

Appeal  from  Circuit  Court,  Coos  County; 
J.  W.  Ilamllton,  Judge. 

Actiou  bf  James  Ferrari,  a  minor,  by  his 


guardian,  against  the  Beaver  Hill  Coal  Com- 
pany and  another.  From  the  Judgment,  the 
coal  company  appeals.  On  motion  to  dismiss 
appeal.    Denied. 

See,  also,  94  Pac.  181. 

J.  M.  Blake  and  L.  A.  Liljeqvlst,  for  the 
motion.  John  S.  Oike  and  A.  J.  Sherwood. 
opiMsed. 

PER  CURIAM.  This  is  a  motion  to  dis- 
miss an  appeal,  because  (1)  the  notice  of  ap- 
Iieal  is  entitled  in  the  Circuit  Court  of  the 
United  States  for  the  county  of  Coos;  (2) 
the  notice  was  served  and  filed  on  a  day 
appointed  by  the  Governor  as  a  legal  holl- 
(hty;  and  (3)  the  undertaking  on  appeal  was 
not  served  and  filed  within  the  time  required 
by  law.    None  of  these  reasons  are  sound. 

1.  The  notice  of  apiieal  inteiiigeutiy  refer- 
red to  the  action  in  which  the  appeal  was 
taken  and  is  valid  and  effective,  notwith- 
standing the  mistake  in  the  name  of  the  court 
in  the  title.  B.  &  C.  Comp.  i  545.  That  was 
evidently  a  mere  clerical  error,  and  does  not 
affect  the  merits  In  any  way. 

2.  A  legal  holiday,  other  than  Sunday,  af- 
fects only  those  acts  and  transactions  which 
nre  designated  in  the  law  establishing  the 
day.  The  statute,  providing  for  legal  holi- 
days, declares  that  no  court  shall  be  open  nor 
any  Judicial  business  be  transacted  on  such 
day,  except  for  certain  specified  purposes, 
and  under  the  rule  at)ove  stated  all  other 
acts  are  legal.  Service  of  notice  of  appeal 
is  not  Judicial  business  within  the  meaning  of 
the  statute,  and  such  a  notice  may,  therefore, 
be  served  on  a  legal  holiday.    21  Cyc.  443. 

3.  The  undertaking  was  not  served  and  fil- 
ed within  time,  but  the  Judge  of  the  court  be- 
low, on  motion  of  appellant,  permitted  such 
undertaking  to  be  filed  after  the  expiration 
of  time  allowed  by  law,  and  we  cannot  re- 
view his  reasons  for  doing  so  on  motion  to 
dli^mlss  an  appeal. 

Motion  denied. 


OREGON  AUTO-DISPATCH  v.  PORTLAND 

CORDAGE  CO. 

(Supreme  Court  of  Oregon.    May  12,  1908.) 

Neoligence— Res  Ipsa  Loquitur- Applica- 
tion OP  Rule. 

The  maxim  "res  ipsa  loquitur"  relates  to 
cases  involving  negligence,  and  has  no  applica- 
tion to  an  alleRcd  breach  of  warranty  that  a 
roi)e  would  be  sufficient  to  lower  a  safe. 

[Ed  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  37.  XpRlipenee,  ««  218,  271 ;  vol.  43,  Sales, 
§§  1258-1200.1 

On  petition  for  rehearing.    Petition  denied. 
For  former  opinion,  see  94  Pac.  3C. 

C.  A.  Bell,  for  appellant.  $.  B.  Llntblcum 
and  Isaac  Hunt,  for  respondent. 

EAKIN,  J.  Counsel  for  the  defendant,  by 
this  petition,  insists  that  negligence  on  the 
part  of  defendant  must  be  the  basis  of  plain- 
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tilTB  recovery;  bnt  no  such  element  Is  Involv- 
ed. Assuming  that  the  rope  was  perfect,  yet, 
if  It  was  not  of  sufficient  strength  to  lower 
the  safe,  it  did  not  fulfill  the  warranty;  and, 
if  the  rope  was  broken  by  the  weight  of  the 
safe,  tlien  there  was  a  breach  of  the  warran- 
ty. That  such  was  the  case  is  the  legitimate 
inference  from  finding  No.  3.  We  do  not  un- 
derstand that  the  maxim  "res  Ipsa  loquitur" 
has  any  application  to  such  case.  That  re- 
lates to  cases  involving  negligence.  21  Am. 
&  Eng.  Ency.  Iiaw  (2d  Ed.)  512;  Black's  Law 
Diet 

This  Is  an  action  upon  a  contract  on  an  ex- 
press warranty,  end  an  alleged  breach  of  the 
warranty  is  the  ground  upon  which  the  re- 
covery is  sought — ^not  a  warranty  that  the 
rope  was  a  good  rope,  but  that  it  was  suffi- 
cient for  the  purpose  desired.  Defendant  was 
asked  to  furnish  a  rope  that  would  lower  a 
safe  of  that  weight,  and  defendant  chose  the 
rope  and  said  It  was  sufficient  in  strength  to 
do  the  work.  If  It  was  not,  then  defendant 
Is  liable,  and,  the  court  having  found  that  the 
rope  broke,  it  could  not  find  for  defendant, 
except  upon  the  fact  that  plaintiff  carelessly 
handled  the  rope  or  the  safe,  or  used  defec- 
tive appliances,  as  alleged  in  defendant's  an- 
swer. 

The  case  of  Darling  Milling  Oo.  v.  Chap- 
man et  al.,  131  Mich.  684,  92  N.  Wl  352,  cited 
by  defendant,  did  not  turn  upon  the  finding 
quoted  in  the  brief,  but  the  opinion  says  that 
the  judge  made  findings  of  the  material  facts 
of  which  the  one  quoted  was  the  concluding 
one,  namely,  that  plaintiff  had  wholly  failed 
to  establish  a  breach  of  the  contract  as  al- 
leged In  the  declaration.  But  it  Is  not  inti- 
mated that  this  finding  was  sufficient  to  sus- 
tain the  Judgment.  Our  statute  requires  the 
court  to  state  the  facts  found  separately  from 
the  conclusions  of  law.  There  are  but  two 
facts  found  by  the  coiurt,  namely,  that  there 
was  a  warranty  as  alleged,  and  that  the  rope 
broke,  and  this  will  not  sustain  the  Judgment 
rendered.  In  Kane  v.  Rlppey,  22  Or.  299,  29 
Pac.  1005,  this  court  held  that  a  finding  "that 
tlie  abstract  furnished  to  plaintiff  does  not 
show  any  legal  defects  or  Incumbrances,  and 
there  are  none  in  fact,"  is  not  a  finding  of 
fact,  but  a  naked  conclusion;  and  so  the 
fourth  and  fifth  findings  are  merely  conchi- 
Bions.  If  the  rope  broke  from  any  other 
cause  than  the  weight  of  the  safe,  the  facts 
relating  thereto  should  have  been  found. 

The  petition  is  denied. 


(61  Or.  S78) 
SMITH  V.  INTERIOR  WAREHOUSE  00. 
(Supreme  Court  of  Oregon.    May  12,  1908.) 

On  petition  for  rehearing.    Petition  denied. 
For  former  opinion,  see  94  Pac.  508. 

EAKIN,  J.  Counsel  for  defendant  insists 
that  the  force  of  the  language  quoted  in  the 
opinion  from  the  testimony  of  witness  Knight 


relating  to  the  agreement  to  receive  wheat 
stored  in  other  warehouses  than  defendant's 
is  explained  away  by  the  redirect  examina- 
tion; but  we  do  not  so  consider  it  In  the 
testimony  quoted  the  witness  is  referring  to 
the  time  of  the  signing  of  the  contract,  and 
at  that  time,  although  he  knew  some  of  the 
wheat  was  so  stored,  he  did  not  know  whose 
wheat  it  was,  and  thought  Smith  did  not 
know.  Smith  testifies  that  at  the  first  con- 
versation with  Knight  it  was  understood  that 
part  of  the  wheat  was  in  other  warehouses 
than  defendant's. 

We  believe  the  testimony  Justifies  the  con- 
clusion reached,  and  the  petition  is  denied. 


(14  Idaho,  661} 
JOHNSON  V.  JOHNSON  et  al. 
(Supreme  Ourt  of  Idaho.     March  23,  1908.) 

1.  PuBuo  Lands— SoBVEY. 

Under  the  orovisions  of  sections  2395  and 
2396,  Rev.  St.  U.  S.  (U.  S.  Comp.  St.  1901,  pp. 
1471,  1473),  public  lands  are  to  be  surveyed  into 
townships  6  miles  square,  and  each  in  turn  gulv 
divided  into  36  sections  of  a  mile  square,  ex- 
cept where  a  line  of  an  Indian  reservatioD,  oi 
the  tracts  of  land  theretofore  surveyed  or  pat- 
ented, or  the  course  of  navigable  rivers,  may 
render  this  impracticable,  and  in  that  case  this 
rule  must  be  departed  from  no  further  tlian  such 
particular  circumstances  require. 

2.  BOUNDABIES— MEANDEBED  WaTEBS. 

Wliere  lands  front  upon  navigable  streams, 
and  a  line  meandering  the  margin  of  such  stream 
is  run  for  the  purpose  of  ascertaining  the  quan- 
tity of  land  to  be  paid  for,  such  meander  line 
is  not  regarded  as  a  boundary  line,  but  only 
points  out  the  sinuosities  of  the  bank  tor  the 
purpose  of  arriving  at  the  area  of  land  to  be 
paid  for. 

[Ed.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  8,  Boundaries,  H  121,  122.] 

8.  NAViaABi.E  Watbbs— Lards  Undeb  Watbb 

—OwNEBSHip— Common  Law. 

Under  the  common  law,  the  title  to  the  soil 
under  tide  water  was  in  the  King,  his  title  ex- 
tending as  far  as  the  tide.  In  nontidal  streams, 
whether  navigable  or  not  the  title  in  fee  to 
the  bed  of  the  stream  was  in  the  riparian  own- 
er; but  if  the  stream  be  navigable  in  fact  the 
public  had  an  easement  or  right  of  passage  over 
and  along  such  stream. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  37,  Navigable  Waters,  !§  180-185.J 

4.  Same— Islands. 

Under  the  common  law,  a  riparian  proprie- 
tor bounded  on  or  by  a  stream  above  tide  water, 
although  navigable  in  fact,  acquires  exclusive 
ownership  in  the  soil  to  the  middle  thread  of 
the  current,  subject  to  the  public  easement  of 
navigation ;  and  all  grants  of  the  government 
bounded  upon  or  by  such  stream  entitle  the 
grantee  to  all  islands  lying  between  the  mainland 
and  the  center  thread  of  the  current,  unless  It 
appears,  either  from  the  grant  Itself  or  from  oth- 
er circumstances  surrounding  the  same,  that  the 
government  intended  to  reserve  such  island  from 
such  grant. 

[Ed.  Note.— For  cases  in  noint,  nee  Ont  Dig. 
vol.  37,  Navigable  Waters,  ${  212-216.] 

6.  Public  Lands— Patents— Conbtbtjction— 
Resebvations. 

When  the  government  grants  land  for  a 
consideration,  and  does  not  reserve  any  righto 
or  interests  that  would  ordinarily  pass  by  the 
rules  of  law,  and  does  no  act  which  indicates 
an  intention  to  make  such  reservation,  the  grant 
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includes  a]l  that  would  paas  by  it  if  it  were 
a  private  grant. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  41,  Public  Lands,  §§  314-316.] 

6.  Navigable  Watebs— Gbajjt  by  Govebn- 

UE.NT. 

Where  the  government  grants  land  border- 
ing upon  a  navigable  stream — that  is,  a  fresh- 
water stream  not  affected  by  the  ebb  and  flow 
of  the  tide — and  there  is  nothing  in  the  grant 
or  in  the  acts  of  ttie  government  which  indi- 
cates an  intention  upon  tlie  part  of  the  govern- 
ment to  raalse  any  reservation  or  limit  the  grant 
to  the  water's  edge,  the  grantee  takes  to  the  mid- 
dle of  the  main  channel  of  such  stream. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  37,  Navigable  Waters,  §i  212-216.] 

7.  Same— OwNEBSHiP  OF  Lands  Undeb  Wa- 
ters. 

In  this  state  the  doctrine  is  announced  and 
adopted  that  a  riparian  owner  upon  the  streams 
of  this  state,  both  navigable  and  uonnavigable, 
takes  to  the  thread  of  the  stream,  subject,  how- 
ever, to  an  easement  for  the  use  of  the  public. 
[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  37,  Navigable  Waters,  H  180-185.] 

8.  Saue. 

Section  2476,  Rev.  St.  U.  S.  (IT.  S.  Comp. 
St.  1001.  p.  1567),  provides:  "Ail  navigable 
rivers,  within  the  territory  occupied  by  the  pub- 
lic lands,  shall  remain  and  be  deemed  public 
highways ;  and,  in  all  cases  where  the  opposite 
banks  of  any  streams  not  navigable  belong  to 
different  persons,  the  stream  and  the  bed  there- 
of shall  become  common  to  l>oth."  Under  this 
section  the  waters  of  navigable  rivers  within 
the  territory  specified  are  declared  to  he  public 
highways ;  but  said  section  does  not  reserve  the 
bed  of  the  stream,  but  does  declare  that  when 
the  opposite  banks  of  any  stream,  not  navigable, 
belong  to  different  persons,  the  stream  and  the 
bed  thereof  shall  become  common  to  both. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  37,  Navigable  Waters,  §S  180-185.] 

9.  Same. 

This  act  of  Congress  means  that  navigable 
streams,  within  the  territory  to  I>e  disposed  of, 
shall  be  deemed  to  be  and  remain  public  high- 
ways, subject  to  the  public  easement;  that  the 
public  should  enjoy  its  free  and  uninterrupted 
navigation,  unobstructed  by  dams,  bridges,  or 
other  structures  which  might  impede  its  com- 
merce ;  the  intention  of  Congress  beinij  to  re- 
serve the  use  of  the  rivers  for  the  public  with- 
out interference  with  the  riparian  owner,  and 
the  latter  to  have  his  right  to  the  bed  of  the 
stream  without  interference  with  the  jus  put>- 
licum. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  87,  Navigable  Waters,  U  180-185.] 

10.  Same— "Navioabi-e  Stbeams." 

In  this  state  all  streams  which  are  capable 
of  being  used  for  the  purpose  of  carrying  boats, 
passengers,  freight,  floating  logs,  timber,  wood, 
or  any  other  product  to  market  are  recognized 
and  declared  to  be  navigable  streams,  the  beds 
of  which  remain  in  the  riparian  owner  subject 
to  a  public  easement. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  37,  Navigable  Waters,  If  5-11. 

For  other  definitions,  see  Words  and  Phrases, 
vol.   5,   pp.   4675,   4684;   vol.   8,   p.   772a] 

11.  Same. 

The  fact  that  navigable  rivers  are  reserved 
as  public  highways  in  no  way  interferes  with 
the  legal  doctrine  that  the  riparian  owner  takes 
to  the  thread  of  the  stream. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  37,  Navigable  Waters,  U  180-185.] 

12.  Same— Right  of  Public. 

llie  public  have  an  easement  in,  and  the 
right  to  use,  the  navigable  streams  of  this  state, 
but,  ia  BO  doing,  must  have  due  consideration 


and  reasonable  care  (or  the  rights  of  the  riparian 
owner,  whose  right  to  use  a  stream  implies  the 
necessity  as  well  as  the  right  to  pass  to  and 
from  such  stream. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  37,  Navigable  Waters,  SS  23»-2Jr4.] 

Sullivan,  J.,  dissenting. 
(Syllabus  by  the  Court) 

Appeal  from  District  Court,  Lincoln  Coun- 
ty ;   Alfred  Budge,  Judge. 

Action  to  quiet  title  by  O.  P.  Johnson 
against  William  M.  Johnson  and  another. 
Judgment  for  defendants,  and  plaintiff  ap- 
peals.   Reversed. 

E.  M.  Wolfe,  for  appellant  Sullivan  & 
Sullivan,  for  respondents. 

STEWART,  J.  This  is  an  action  to  quiet 
title  to  lot  6  in  section  6,  In  township  8,  south 
of  range  14  east,  and  lots  6  and  7  in  section  1, 
In  township  8,  south  of  range  13  east,  Boise 
meridian,  in  Lincoln  county.  The  real  con- 
troversy, however,  InTOlves  lots  6  and  7  In 
section  1,  township  8  south,  of  range  13  east. 
The  plaintiff  alleges  title  in  fee;  that  one 
William  McCandless  obtained  title  to  said 
property  by  patent,  and  conveyed  the  same 
to  this  plaintiff  by  a  warranty  deed ;  that  the 
defendants  claim  some  Interest  or  estate  In 
said  property,  but  that  such  claim  is  without 
any  right  whatever.  The  complaint  alleges, 
also,  that  the  defendants  have  entered  upon  a 
part  of  said  land  and  planted  a  crop,  and 
have  dug  up  ditches  and  ruined  and  destroyed 
plaintiff's  fences,  and  will  continue  to  do  so 
tmles's  restrained  by  the  court  The  plaintiff 
asks  judgment  requiring  the  defendants  to 
set  forth  the  nature  of  tbelr  title,  and  tiiat 
the  court  declare  the  plaintiff  to  be  tbe  own- 
er of  said  premises,  and  that  the  defendants 
have  no  interest  therein.  The  defendants 
answered,  and  denied  that  they  claim  any  es- 
tate In  said  property,  unless  such  premises  In- 
clude an  unsurveyed  island  known  as  "Weath- 
erby  Island,"  situated  in  Snake  river  in  sec- 
tion 1,  township  8  south,  range  13  east,  Lin- 
coin  county,  Idaho,  in  wbicti  defendant  Wal- 
ter Grldley  admits  that  be  claims  some  inter- 
est in  said  property,  and  avers  that  he  is  the 
owner  of  what  is  known  as  "Weatherby  Is- 
land," and  denies  that  the  defendants  have 
entered  upon  said  land  of  the  plaintiff,  or 
planted  a  crop  thereon  or  dug  up  or  destroyed 
ditches  or  fences.  As  an  affirmative  defense, 
the  defendant  Walter  Gridley  alleges  that  he 
and  bis  predecessors  In  interest  have  been  In 
the  exclusive,  open,  continuous,  notorious, 
and  quiet  possession  of  what  is  known  as 
"Weatherby  Island"  for  more  than  five  years 
prior  to  the  commencement  of  this  suit  The 
cause  was  tried  by  the  court,  and  findings  of 
fact  and  conclusions  of  law  were  made,  and 
a  Judgment  entered  in  faror  of  defendants. 
The  plaintiff  appeals  from  the  Judgment 

The  real  controversy  Involves  the  south 
boundary  line  of  lots  6  and  7  in  section  1. 
These  lota  lie  alon|;  the  north  bank  of  Snake 
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river.  In  tbe  findings  of  fact  the  court  found 
that  tbe  plaintiff  was  the  owner  of  lot  6  In 
section  6,  township  8  south,  of  range  14  east, 
and  lots  e  and  7  in  section  1,  township  8 
south,  of  range  13  east,  Boise  meridian ;  that 
it  appears  from  the  official  plat  of  the  United 
States  Land  Office  that  all  the  lands  within 
the  legal  subdivision  of  section  6,  township  8 
south,  of  range  14  east,  and  said  section  1,  of 
township  8  south,  of  range  13  east,  had  been 
returned  to  tbe  government  as  surveyed,  and 
that  the  remainder  of  the  subdivisions  of  said 
sections  are  shown  to  be  tbe  waters  of  Snake 
river,  and  tbat  the  government  issued  its 
patent  to  the  predecessor  of  plaintiff  for  tbe 
fractional  subdivisions  heretofore  described, 
abutting  on  a  line  which  purports  to  meander 
said  stream ;  that  said  meander  line,  on  the 
south  of  said  lots,  does  not,  in  fact,  meander 
said  north  bank  or  water  line  of  Snake  riv- 
er; that  said  lots  abut  on  said  Snake  river, 
and  are  bounded  on  the  south  thereby;  that 
Bald  north  bank  of  Snake  river,  south  of  said 
lots,  is  a  well-defined  perpendicular  bluff  or 
rim  rock;  that  the  north  water  line  of  said 
Snake  river,  south  of  said  lots,  is  at  the  base 
or  foot  of  said  bluff  or  rim  rock ;  that  said 
lots  extend  only  to  the  north  water  line  of 
said  Snake  river,  which  Is  at  tbe  base  or  foot 
of  said  bluff  or  rim  rock;  that  defendants 
are  not  occupying  or  claiming  any  estate  or 
Interest  In  or  to  said  above-described  lots  or 
any  part  thereof ;  that  the  defendant  Walter 
Oridley  Is  the  owner  and  entitled  to  the  pos- 
session of  that  certain  unsurveyed  tract  of 
land  known  as  "Weatherby  Island"  in  sec- 
tion 1,  township  8  south,  of  range  13  east; 
tbat  said  tract  of  land  last  described  is  an 
Island  In  Snake  river,  and  Is  partly  opposite 
said  lots  6  and  7  in  section  1;  that  said  is- 
land, nor  any  part  thereof,  is  included  in  said 
lots  owned  by  plaintiff  herein;  that  the  de- 
fendant Walter  Oridley  and  bis  predecessors 
have  been  in  possession  of  and  occupying 
said  island  for  more  than  10  years  immediate- 
ly preceding  the  commencement  of  this  ac- 
tion. As  conclusions  of  law,  tbe  court  finds 
tbat  tbe  meander  line  of  said  Snake  river, 
south  of  said  lots  owned  by  the  plaintiff  here- 
in. Is  not  tbe  true  boundary  line  thereof,  and 
the  plaintiff,  by  virtue  of  the  patent  to  said 
lots,  and  tbe  conveyance  to  him  by  the  pat- 
entee, only  takes  title  to  the  north  water  line 
of  said  Snake  river,  and  that  said  plaintiff 
did  not  therefore  acquire  any  estate  or  inter- 
est In  or  to  said  Weatherby  Island ;  that  the 
plaintiff  is  entitled  to  have  his  title  quieted 
In  said  lots  under  a  proper  description,  show- 
ing that  said  lots  do  not  Include  said  Weath- 
erby Island.  Upon  these  findings,  the  court 
rendered  a  decree  quieting  the  plaintifTs  title 
to  the  property  described  in  the  complaint 
bounded  on  the  south  by  the  north  water  line 
of  Snake  river,  which  is  fixed  at  the  foot  or 
base  of  tbe  north  bank  of  said  river  as  shown 
by  a  perpendicular  bluff  or  rim  rock. 
A  number  of  errors  are  assigned  by  the  ap- 


ipellant,  but  they  In  ^ect  Involve  tbe  question 
as  to  whether  or  not  the  south  boundary  line 
of  lots  6  and  7  In  section  1  as  described  in 
the  plaintiff's  complaint  is  the  bigh-water  line 
of  Snake  river,  as  found  by  the  court  The 
appellant  also  contends  that  there  was  no 
island  in  Snake  river,  as  claimed  by  the  de- 
fendants, under  the  name  of  "Weatherby  Is- 
land," but  If  there  was  such  island,  that  the 
same  Is  a  part  of  said  lots  6  and  7  as  claimed 
by  plaintiff.  The  plaintiff  introduced  in  evi- 
dence in  this  case  the  official  plat  of  the  land 
office,  embracing  the  lands  involved  in  this 
controversy,  which  official  plat  shows  that  all 
of  section  1,  in  which  said  lots  6  and  7  are  a 
part,  was  surveyed  by  tbe  government,  and 
that  no  island  whatever  is  shown  in  Snake 
river  in  front  of  said  lots.  It  also  appears  in 
this  case,  without  contradiction,  that  tbe 
main  channel  of  Snake  river  flows  to  the 
south  of  what  is  termed  as  "Weatherby  Is- 
land," or  upon  the  opposite  side  of  said  Island 
from  said  lots  6  and  7. 

Under  the  provisions  of  sections  2395  and 
2396,  Rev.  St.  U.  8.  (U.  8.  Comp.  St  1901,  pp. 
1471-1473),  It  is  provided  that  the  public 
lands  shall  be  surveyed  into  townships  six 
miles  square,  and  each  In  turn  subdivided 
into  36  sections  of  a  mile  square,  except 
where  a  line  of  an  Indian  reservation  or  of 
the  tracts  of  land  theretofore  surveyed  or 
patented,  or  the  course  of  navigable  rivets, 
may  render  this  Impracticable;  and  in  tliat 
case,  this  rule  must  be  departed  from  no  fur- 
ther than  such  particular  circumstances  re- 
quire. The  patent  to  Wm.  McCandless,  the 
grantor  of  plaintiff,  was  for  lots  6  and  7,  sec- 
tion 1,  township  8  south,  range  13  east,  and 
lot  6,  section  6,  township  8  south,  range  14 
east  The  boimdary  lines  for  lota  8  and  7,  sec- 
tion 1,  are  not  set  out  in  the  patent,  but  refer- 
ence Is  made  to  the  official  plat  of  the  survey 
of  said  lands  for  identification  of  the  land 
granted,  thereby  adopting  tbe  plat  as  a  part 
of  tbe  instrument  The  patent  reads,  "ac- 
cording to  the  official  plat  of  the  survey  re- 
turned to  the  General  Land  Office  by  the  Sur- 
veyor General."  By  referring  to  the  official 
plat  marked  In  this  case  as  "PlaintifTs  Ex- 
hibit 4,"  we  find  tbat  all  the  lands  bounding 
lots  6  and  7,  covered  by  said  patent  are 
straight  except  the  line  bordering  on  Snake 
river. 

It  has  always  been  the  policy  of  the  gov- 
ernment, as  we  understand  it,  where  lands 
front  upon  navigable  streams,  to  measure 
the  price  of  the  lands  conveyed  by  the  quan- 
tity of  upland  granted,  and  to  require  no 
payment  for  lands  covered  by  the  waters  of 
streams  or  lakes,  and,  for  the  purpose  of 
ascertaining  the  quantity  of  upland  to  be 
paid  for,  a  line  meandering  the  margin  of 
such  waters  is  run,  and,  where  this  is  the 
purpose  of  running  such  meandering  line,  it 
is  not  regarded  as  a  boundary  line,  but  only 
points  out  the  sinuosities  of  the  bank,  for  the 
purpose  of  arriving  at  the  area  of  land  to  be 
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paid  for.  Jobnson  t.  Hunt,  10  Idaho,  308, 
77  Pac.  784;  Railroad  Co.  v.  Schurmeler,  7 
Wall.  (U.  S.)  272,  19  L.  Ed.  74;  Hardin  v. 
Jordan,  140  U.  S.  371-380,  11  Sup.  Ct.  808, 
838,  35  L.  Ed.  428:  Home  v.  Smith,  159  U. 
S.  40-43,  15  Sup.  Ct.  988,  40  L.  Ed.  68.  The 
evidence  In  this  case  clearly  shows  that  the 
body  of  land  designated  In  the  record  as 
"Weatherby  Island,"  at  ordinary  high-water 
season.  Is  entirely  surrounded  by  water,  and 
at  low-water  season  the  water  of  said  Snake 
river  passes  entirely  around  the  south  bor- 
der of  said  island,  in  the  main  channel  of 
said  stream,  as  a  result  of  which  the  high- 
water  line  of  said  Snake  river  Is  along  the 
rim  rock  to  the  north  boiuidary  line  of  said 
island.  This  line,  the  respondents  contend, 
is  the  south  boundary  line  of  said  lots  6  and 
7  as  owned  by  the  plaintiff,  and  with  this 
contention  the  trial  court  agreed. 

Counsel  for  both  appellant  and  resiiond- 
ents  cite  the  case  of  Johnson  v.  Hurst,  10 
Idaho,  308,  77  Pac.  784,  as  authority  sustain- 
ing their  respective  positions.  An  examina- 
tion of  that  case,  however,  at  once  discloses 
the  fact  that  it  has  no  bearing  upon  this 
particular  question.  In  Johnson  v.  Hurst, 
the  qnestion  decided  by  this  court  was  as  to 
whom  land  lying  between  the  meander  line 
of  a  stream  and  the  water  line  belonged,  and 
this  court  held  that  where  it  appeare<l  from 
the  notes  of  the  official  plats  that  all  the 
lands  within  the  legal  subdivision,  as  direct- 
ed to  be  surveyed  by  the  United  States 
statutes,  had  been  returned  as  surveyed,  and 
the  remainder  of  these  subdivisions  are 
shown  to  be  the  waters  of  a  navigable  stream, 
the  grantees  to  lots  or  fractional  subdivi- 
sions abutting  on  the  meander  line  take  title 
to  the  stream.  In  the  case  at  bar.  however, 
the  question  of  title  to  the  land  between  the 
meander  line  and  the  stream  does  not  arise. 
The  record  in  this  case  shows  that  the  field 
notes  were  Introduced  in  evidence,  but  they 
were  not  brought  to  this  court  by  the  record. 
As  stated  above,  the  plat  showing  the  gov- 
ernment survey  of  section  1  shows  that  the 
land  not  occupied  by  the  Snake  river  was 
surveyed,  and  there  does  not  appear  to  be 
any  island  in  Snake  river  in  front  of  lots  6 
and  7  in  said  section.  The  defendants,  how- 
ever, introduced  in  evidence  a  plat  and  sur- 
vey of  said  section  1,  made  by  one  John 
Koets,  county  surveyor  of  Lincoln  county, 
in  which  is  shown  an  island  consisting  of 
25  acres  lying  in  Snake  river,  mostly  in  front 
of  said  lots  6  and  7  in  said  section  1.  This 
witness  testifies  that  a  rim  of  rock  to  the 
north  of  said  island  was  the  north  liank  of 
Snake  river,  and  that  while  lot  6  is  desig- 
nated on  the  government  plat  as  containing 
aM'')5  acres,  yet  if  said  lot  extends  down  to 
the  north  bank  of  Snake  river,  which  he 
fixes  as  the  rim  rock,  there  are  48>4  acres  in 
said  lot  6,  or  8%  acres  more  than  a  complete 
40,  and  that,  while  the  government  plat 
RbowB  17.85  acres  in  lot  7,  he  found  in  fact 


18%  acres.  In  other  words,  according  to 
the  government  plat,  there  were  44.40  acres 
in  said  lots  6  and  7,  while  by  actual  survey 
he  found  there  to  be  67  acres  In  said  lots 
6  and  7,  and  that  there  are  25  acres  in  the 
island,  which,  if  it  belongs  to  the  plaintiff, 
would  give  plaintiff  92  acres  of  land,  or  47.60 
acres  more  tlian  is  shown  on  the  govern- 
ment plat.  This  witness  also  testifies  that 
there  is  a  small  neck  of  land  extending  from 
the  Island  out  across  the  north  channel  of 
said  Snake  river  to  the  main  laud,  an  aver- 
age width  of  20  feet,  and  that  the  water  of 
said  Snake  river  could  get  around  the  end 
of  the  neck  or  tongue  at  ordinary  high  wa- 
ter, and  thus  entirely  surround  said  island 
with  the  waters  of  Snake  river;  that  Riley 
creek  flows  over  the  rim  rock  near  the  boun- 
dary line  between  lots  6  and  7,  the  waters 
of  which  empty  Into  this  north  channel  of 
Snake  river,  and  during  the  low-water  sea- 
son the  water  flows  east  into  the  waters  of 
Snake  river  and  then  around  the  south 
boundary  line  of  said  island,  and  that  the 
tongue  or  neck  referred  to  as  extending  from 
the  island  towards  the  main  land  is  imme- 
diately west  of  the  mouth  of  said  Riley 
creek,  and  immedlateiy  below  this  neck  or 
tongue  are  springs  from  which  water  rises 
and  flows  west  Into  the  waters  of  Snake 
river.  We  have  recited  these  facts  to  show 
the  true  condition  of  the  premises. 

It  can  serve  no  purpose  in  this  opinion  for 
this  court  to  review  the  decisions  under  the 
common  law  as  to  the  boundaries  of  lands 
lying  upon  navigable  waters.  It  is  sufficient, 
however,  to  state  that  at  common  law  a  con- 
veyance of  land  bounded  upon  a  river  or 
stream  in  which  the  tide  does  not  ebb  or 
flow,  though  navigable  in  fact,  is  presumed 
to  carry  title  to  the  thread  of  the  stream 
(5  Cyc.  895;  Famham  on  Waters  &  Water 
Rights,  vol.  1,  {  50;  4  Am.  &  Eng.  Ency. 
[2d  Ed.]  828),  and  that  in  the  United  States, 
where  the  test  of  navigability  is  navigability 
in  fact,  the  decisions  with  reference  to 
boundaries  of  lands  lying  upon  noutldal, 
navigable  rivers  are  hopelessly  in  conflict 
(5  Cyc.  896).  Much  of  the  conflict  in  the  de- 
cisions of  the  various  states  arises  out  of  the 
application  of  the  common  law  to  streams 
navigable  in  fact.  Under  the  common  law, 
only  streams  affected  by  the  ebb  and  flow 
of  the  tide  were  deemed  navigable;  while 
in  this  country,  streams  navigable  In  fact 
are  navigable  streams.  Applying  the  com- 
mon law,  then,  to  streams  not  affected  by 
the  ebb  and  flow  of  the  tide,  althongh  navi- 
gable in  fact,  the  riparian  proprietor  takes 
to  the  thread  of  the  stream.  Under  the  com- 
mon law,  the  title  to  the  soil  under  tide  water 
was  in  the  King,  his  title  extending  as  far  as 
the  sea.  In  nontldal  streams,  whether  navi- 
gable or  not,  the  title  to  the  fee  or  bed  of  the 
stream  was  in  the  riparian  owner,  but,  if 
the  stream  be  navigable  In  fact,  the  public 
bad  an  easement  or  right  of  passage  over  or 
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along  sucb  stream.  Under  tbe  common  law, 
only  arms  of  the  sea  and  streams  where  tbe 
tide  ebbs  and  flows  are  deemed  navigable. 
Streams  above  tide  water,  although  navi- 
gable in  fact  at  all  times  or  in  freshets, 
were  not  deemed  navigable  in  law.  To  these, 
riparian  proprietors  bounded  on  or  by  tbe 
river,  could  acquire  exclusive  ownership  in 
the  soil,  water,  and  fishery  to  tbe  middle 
thread  of  the  current,  subject,  however,  to 
the  public  easement  of  navigation.  Tbe  con- 
sequeuce  of  tbis  doctrine  is  that  all  grants 
bounded  upon  a  river  not  navigable  by  the 
common  law  entitle  the  grantee  to  all  is- 
lands lying  between  tbe  mainland  and  the 
center  thread  of  the  current.  Tbis  was  tbe 
doctrine  announced  by  the  Supreme  Court 
of  the  United  States  in  the  case  of  Hardin 
V.  Jordan,  140  U.  S.  371,  11  Sup.  Ct.  808, 
838,  35  L.  Ed.  428,  wherein  it  quotes  with 
approval  from  Mlddleton  v.  Pritcbard,  4  111. 
510.  38  Am.  Dec.  112,  as  follows:  "We  feel 
bound  so  to  construe  grants  by  tbe  govern- 
ment according  to  tbe  principles  of  the  com- 
mon law,  unless  tbe  government  has  done 
some  act  to  qualify  or  exclude  tbe  right 
•  •  ♦  Tbe  United  States  have  not  re- 
pealed the  common  law  as  to  the  interpreta- 
tion of  their  own  grants,  or  explained  what 
interpretation  or  limitation  should  be  given 
to  or  Imposed  ui>on  tbe  terms  of  tbe  ordinary 
conveyance  which  they  use,  except  In  a  few 
special  instances:  but  these  are  left  to  tbe 
principles  of  law,  and  rules  adopted  by  each 
local  government  where  tbe  land  may  lie.  We 
have  adopted  the  common  law,  and  must 
therefore  apply  its  principles  to  the  inter- 
pretation of  their  grant." 

In  1  Faruham  on  Waters  &  Water  Rights, 
at  page  24i),  and  in  5  Cyc,  at  page  895,  the 
authors  have  classified  tbe  different  states 
which  follow  the  letter  of  the  common  law, 
tbe  spirit  of  the  common  law,  and  those  re- 
fusing to  follow  tbe  common  law.  An  exam- 
ination of  tbe  authorities  of  tbe  several 
states  will  at  once  Impress  tbe  reader  with 
tbe  conviction  that  the  authorities  are  in  a 
hopeless  confiict,  and  that  the  law  writers 
are  even  unable  to  determine  accurately 
what  the  several  courts  have  held.  So  it 
will  be  seen  that  in  considering  this  ques- 
tion we  are  confronted  with  an  Irreconcilable 
<.>onflict  of  the  law  upon  this  question.  Tbis 
is  tbe  first  time  tbis  question  has  ever  been 
presented  to  this  court  for  decision.  What 
rule  this  court  will  adopt  must  depend  upon 
what  seems  to  be  the  most  advantageous  to 
the  interest  of  the  public  and  tbe  private 
citizen  In  this  new  state.  Some  states  have 
determined  this  matter  by  inserting  a  pro- 
vision in  the  Constitution,  others  by  legisla- 
tive enactment,  but  most  of  tlie  states  have 
merely  adopted  the  common  law,  and  by  so 
doing  have  declared  that  the  title  to  the  bed 
•of  fresh-water  streams  rests  in  tbe  riparian 
owner.  This  conflict  in  tbe  decisions  in 
various  states  relating  to  the  title  to  land 
under  fresh-water  streams  has  arisen  from 


either  a  failure  to  correctly  comprehend  the 
common-law  principles  applicable  thereto,  or 
a  doubt  in  tbe  wisdom  of  applying  sucli  prin- 
ciples. Under  the  provisions  of  section  18, 
Rev.  St.  1887,  of  this  state,  the  common  law 
of  England,  so  far  as  it  Is  not  repugnant  to 
or  inconsistent  with  tbe  Constitution  or  laws 
of  the  United  States,  In  all  cases  not  provided 
for  in  these  Revised  Statutes,  is  the  rule  of 
decision  in  all  the  courts  of  this  state,  un- 
less the  same  conflicts  with  the  Constitution 
or  laws  of  tbis  state. 

In  case  of  Paclier  v.  Bird,  137  U.  S.  661, 
11  Sup.  Ct.  210,  34  L.  Ed.  819,  the  Supreme 
Court  of  the  United  States,  speaking  thtougb 
Justice  Field,  says:  "The  courts  of  the  Unit- 
ed States  will  construe  the  grants  of  tbe 
general  government  without  reference  to  tbe 
rules  of  construction  adopted  by  the  states 
for  their  grants;  but  whatever  incidents  or 
rights  attach  to  the  ownership  of  property 
conveyed  by  the  government  will  be  deter- 
mined by  tbe  states,  subject  to  tbe  condition 
that  their  rules  do  not  impair  the  eflicacy  of 
tbe  grants  or  tbe  use  and  enjoyment  of  the 
property  by  the  grantee.  As  an  inddimt  of 
such  ownership  the  right  of  the  riparian  own- 
er, where  the  waters  are  above  tbe  influence 
of  tbe  tide,  will  be  limited  according  to  the 
law  of  the  state,  either  to  low  or  high  water 
mark,  or  will  extend  to  tbe  middle  of  the 
stream." 

Hardin  v.  Jordan,  140  U.  S.  371, 11  Sup.  Ct 
808,  838,  35  L.  Ed.  428. 

It  appears  from  tbe  government  plat  to 
which  reference  is  made  In  the  patent  to 
plaintiff's  grantor  that  the  government  sold 
and  conveyed  all  the  land  In  lots  «  and  7,  In 
section  1,  bounded  by  the  river  on  the  south, 
and  that  no  reservation  whatever  was  made 
in  said  patent.  No  intention  appears  on  the 
part  of  the  government  to  reserve  any  land 
lying  between  snid  lots  6  and  7  and  the  river. 
The  only  conclusion  that  can  be  drawn  from 
the  action  of  tbe  government  Is  that  it  In- 
tended to  pass  title  to  the  plaintiff's  grantor 
to  all  lands  north  of  tbe  main  channel  of  said 
Snake  river  as  a  part  of  said  lots  6  and  7, 
and  that  the  government  did  not  consider  the 
Island  in  question  In  tbis  case  of  sufficient 
inii)ortance  to  reserve  the  same  from  said 
grant.  Hardin  v.  Jordan,  supra ;  Mlddleton 
V.  Pritchard,  4  HI.  510,  38  Am.  Dec.  112; 
McBride  v.  Whltaker,  65  Neb.  137,  90  N.  W. 
OCC;  I>iimprey  v.  State.  52  Minn.  181,  53  N. 
W.  1139,  18  L.  R.  A.  670,  38  Am.  St  Rep.  541; 
Butler  V.  Grand  Rapids,  85  Mich.  240,  48  N. 
W.  509,  24  Am.  St.  Rep.  84 ;  Home  v.  Smith, 
159  U.  S.  46,  15  Sup.  Ct  988,  40  L.  Ed.  08; 
Harrison  v.  Fite.  148  Fed.  781,  78  C.  C.  A. 
447.  This,  we  think,  is  the  true  doctrine,  un- 
less section  2476  of  the  Revised  Statutes  of 
the  United  States  (U.  S.  Comp.  St  1901,  p. 
1567),  beivluafter  discussed,  calls  for  a  differ- 
ent conclusion. 

Tbis  precise  question  arose  in  tbe  case  o( 
Chandos  v.  Mack,  77  Wis.  573,  46  N.  W.  803, 
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10  li.  R.  A.  207,  20  Am.  St  Rep.  1S9,  and  the 
court  says:  "The  Inference  certainly  Is  very 
strong,  when  the  government  leaves  a  small 
Island  in  a  navigable  river,  lying  between 
the  shore  and  middle  of  the  stream,  uosur- 
veyed,  and  sells  all  the  surveyed  islands  and 
all  the  land  on  both  sides  of  the  river,  that 
It  Intends  to  abandon  all  right  to  such  nnsur- 
veyed  island,  and  let  it  pass  to  the  riparian 
owners  of  lands  on  the  river  as  an  incident 
to  Its  grant."  This  case  quotes  with  approval 
the  case  of  Mlddleton  v.  Pritchard,  4  III.  510, 
38  Am.  Dec.  112,  in  which  the  Supreme  Court 
of  Illinois  held:  "That  when  a  government 
grant  is  made  which  does  not  reserve  a  right 
or  Interest  that  would  ordinarily  pass  by 
the  rules  of  law,  and  the  government  does  no 
act  which  Indicates  an  intention  to  make  such 
reservation,  the  grant  Includes  all  that  would 
pass  by  It,  if  It  were  a  private  grant;  and 
that  as  the  United  States  has  not  Imposed  any 
limitation  upon  its  grant  of  the  land  in  ques- 
tion, which  was  an  Island  in  the  Mississippi 
river,  separated  from  the  adjoining  land  by 
a  slough,  the  title  of  the  riparian  owners  ex- 
tended to  the  thread  of  the  river,  and  in- 
cluded the  Island." 

In  case  of  Schiirmeier  v.  St.  Paul  &  Pac. 
R.  R.  Co.,  10  Minn.  82  (Gil.  59)  88  Am.  Dec. 
59,  the  Supreme  Court  of  that  state,  In  dis- 
cussing this  question,  says:  "We  think,  there- 
fore, that  it  is  too  dear  to  admit  of  a  reason- 
able doubt  that  the  river  bounds  this  lot  on 
one  side.  But  this  being  admitted,  the  fur- 
ther question  is  presented  whether  the  ripa- 
rian owner  takes  to  high-water  or  low-water 
mark,  or  to  tlie  middle  thread  of  the  stream. 
At  common  law,  grants  of  land  bounded  on 
rivers  above  the  tide  water  carry  the  exclu- 
sive right  and  title  of  the  grantee  to  the  mid- 
dle thread  of  the  stream,  unless  an  intention 
on  the  part  of  the  grantor  to  stop  at  the  edge 
or  margin  is  in  some  manner  clearly  indicat- 
ed; except  that  rivers  navigable  in  fact  are 
public  highways,  and  the  riparian  proprietor 
holds  subject  to  the  public  easement.  In  this 
case  no  intention  is  in  any  way  indicated  to 
limit  the  grant  to  the  water's  edge,  and,  if 
the  common-law  rule  prevails  here,  Roberts, 
by  his  purchase,  took  to  the  center  of  the 
river,  including  the  land  subsequently  sur- 
veyed by  the  government — called  'Island  No. 
ir — and  which  is  now  claimed  by  the  defend- 
ants. The  common  law  of  England,  so  far  as 
It  is  applicable  to  our  situation  and  govern- 
ments. Is  the  law  of  this  coimtry  in  all  cases 
In  which  it  has  not  been  altered  or  rejected 
by  Btatnte,  or  varied  by  local  usage  under  the 
sanction  of  Judicial  decisions.  2  Kent,  Com. 
27,  28.  We  think.  In  respect  to  the  rights  of 
riparian  owners,  it  is  as  applicable  to  the  cir- 
comstancee  of  the  people  In  this  country  as 
In  England.  *  •  •  We  think  no  reason 
can  be  given  why  the  same  rule  should  not 
apply  to  grants  made  by  the  government  that 
are  applicable  to  grants  made  by  individuals." 
This  case  was  affirmed  by  the  Supreme  Court 


of  the  United  States,  74  U.  S.  272,  19  U 
Ed.  74. 

A  very  concise  and  forcible  statement  of 
this  question  is  to  be  found  in  Gavit's 
Adm'rs  V.  Chambers,  3  Ohio,  496,  In  which 
the  court  says:  "It  is,  we  conceive,  vitally 
essential  to  the  pnbllc  peace  and  to  individ- 
ual security  that  there  should  be  distinct  and 
acknowledged  legal  owners  for  both  the  land 
and  water  of  the  country.  This  seems  to 
have  been  the  principle  upon  which  the  com- 
mon-law doctrine  was  originally  settled,  that 
where  a  stream  was  not  subject  to  the  ebb 
and  flow  of  the  tide  It  should  be  deemed  the 
projwrty  of  the  owners  of  the  soil  bound- 
ing upon  its  banks."  If  the  opposite  rule 
be  adopted,  the  court  further  observes:  "At 
what  point  does  the  right  of  the  owner  of  the 
adjoining  lands  terminate?  On  the  top,  or 
at  the  bottom,  of  the  bank?  At  high  or  at 
low  water  mark?  Does  his  boundary  recede 
and  advance  with  the  water,  or  Is  It  station- 
ary at  some  point?  And  where  Is  that  point? 
Who  gains  by  alluvion?  Who  loses  by  the 
direptions  of  the  streams?  No  satisfactory 
rules  can  be  laid  down  in  answer  to  these 
questions  if  the  common-law  doctrine  be  de- 
parted from.  •  •  •  It  cannot  be  reason- 
ably doubted  that,  if  all  the  beds  of  our  rlvera 
supposed  to  be  navigable,  and  treated  as 
such  by  the  United  States  in  selling  the 
lands,  are  to  be  regarded  as  unappropriated 
territory,  a  door  Is  opened  for  incalculable 
mischiefs.  Intruders  upon  the  common  waste 
would  fall  into  endless  broils  among  them- 
selves, and  involve  the  owners  of  the  adjacent 
lands  in  controversies  Innumerable.  Stones, 
soil,  gravel,  the  right  to  flsh,  would  all  be 
subjects  for  individual  scramble,  necessarily 
leading  to  violence  and  outrage.  The  United 
States  would  be  little  interested  in  preserv- 
ing either  the  peace  or  the  property,  and.  In- 
deed, would  be  powerless  to  do  it,  without  an 
interference  with  the  policy  of  the  state,  as 
unsuitable  for  the  Union  to  exercise  as  It 
would  be  Inconvenient,  if  not  dangerous,  to 
state  sovereignty.  We  do  not  believe  that 
It  was  the  Intention  of  the  United  States  to 
reserve  an  interest  In  the  bed,  banks,  or  wa- 
ter of  the  rivers  in  the  state,  other  than  the 
use  for  navigation  to  the  public,  which  Is 
distinctly  In  the  nature  of  an  easement,  and 
all  grants  of  land  upon  such  waters  we  hold 
to  have  been  made  subject  to  the  rule  of  the 
common  law,  which,  in  this  case.  Is  the  plain 
rule  of  common  sense.  And  it  Is  this:  He 
who  owns  the  lands  upon  both  banks  owns 
the  entire  river,  subject  only  to  the  easement 
of  navigation,  and  he  who  owns  the  land  up- 
on one  bank  only  owns  to  the  middle  of  the 
river,  subject  to  the  same  easement  This 
Is  the  rule,  recognized  not  only  in  England, 
but  in  our  sister  states." 

In  the  case  of  Ingraham  t.  Wilkinson,  4 
Pick.  268,  16  Am.  Dec.  342,  the  Supreme 
Court  of  Massachusetts  says:  "The  question 
then  arises  to  whom  belongs  an  island  form- 
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ed  by  a  division  of  the  waters  of  a  river, 
where,  but  for  the  Island,  the  borderers  on 
the  river  would  meet  each  other  In  the  middle 
of  the  river ;  and  this  question  must  be  set- 
tled by  analogy  to  cases  of  a  similar  nature, 
which,  though  they  may  have  arisen  in  other 
countries  under  the  Jurisdiction  of  the  civil 
law,  have  nevertheless  been  adopted  by  the 
common  law  as  fairly  coming  within  Its  gen- 
eral principles."  The  court,  after  quoting 
at  length  from  the  Code  of  Napoleon  and 
other  writers,  says:  "Although  these  wise 
provisions  seem  to  be  confined  to  the  case  of 
islands  recently  formed,  the  same  reason 
will  extend  them  to  the  case  of  islands,  the 
origin  of  which  cannot  be  traced,  unless  the 
property  in  them  has  been  otherwise  ap- 
propriated according  to  the  rules  of  law ;  for 
whether  originally  formed  by  deposits  from 
the  water,  or  by  a  sudden  division  of  the 
river,  would  seem  to  be  immaterial,  unless 
the  owner  of  one  side  should  be  able  to  show 
that  it  was  created  by  a  disruption  from  his 
land.  According  to  these  principles,  there- 
fore, this  Island  belongs  in  severalty  to  these 
borderers  on  each  side  of  the  stream.  If  their 
lands  on  the  main  are  coextensive  with  the 
Island;  if  not,  then  the  owners  of  the  next 
adjoining  lots  will  have  a  right  to  claim  a 
portion  of  the  Island  conformable  to  their 
lines." 

This  case  was  approved  in  Pratt  v.  Lam- 
son,  2  Allen  (Mass.)  284;  Hoplcins  Academy 
V.  Dickinson,  9  Cush.  (Mass.)  548;  Common- 
wealth V.  Alger,  7  Cush.  (Mass.)  07.  In  9 
Cush.  54S,  a  construction  Is  placed  on  the 
case  of  Ingrabam  v.  Wilkinson,  and  the  court 
says:  "It  recognizes  the  rule  of  common  law 
that  the  property  in  the  soil  of  rivers  not 
navigable,  subject  to  public  easements,  be- 
longs to  those  whose  lands  border  upon  them; 
and  from  this  right  of  property  in  the  soil 
In  the  bed  of  the  river  the  court  deduces  the 
right  of  property  In  an  island  which  gradual- 
ly arises  above  the  surface  and  becomes 
valuable  for  use  as  land.  Assuming  the 
thread  of  the  river  as  it  was  immediately 
before  such  island  made  its  appearance,  this 
rule  assigns  the  whole  island,  or  bare  ground 
formed  in  the  bed  of  the  river,  if  it  be  whol- 
ly on  one  side  of  the  tbread  of  the  river, 
to  the  owner  on  that  side;  but  if  it  be  so 
situated  that  it  is  partly  on  one  side  and 
partly  on  the  other  of  the  thread  of  the  river, 
it  shall  be  divided  by  such  line  and  held  in 
severalty  by  the  adjacent  proprietors." 

Mr.  Faruham  in  discussing  tliis  question  in 
vol.  1,  at  page  244,  says:  "There  is,  un- 
doubtedly, a  iwrceptible  advantage  in  own- 
ing land  adjoining  a  navigabie  body  of  wa- 
ter. So  plainly  is  tlils  true  that  in  all  new 
countries  settlers  locate  upon  such  waters 
before  they  do  further  inland,  and  the  course 
of  commercial  activities  follows  very  closely 
the  lines  of  navlKal>le  waters.  To  deprive 
such  a  settler  of  his  advantage  Is  to  take 
from  him  a  portion  of  the  value  of  his  prop- 


erty. In  addition  to  this  there  is  a  value 
in  the  use  of  the  bed  and  shores  of  the  wa- 
ter which  can  be  availed  of  in  subordina- 
tion to  the  public  right  of  navigation,  and 
which  is  very  material.  A  forceful  illustra- 
tion of  this  Is  the  fact  that,  in  almost  every 
Instance  when  a  state  has  established  its 
title  as  against  the  riparian  owner,  it  has  im- 
mediately proceeded  to  grant  the  beds  and 
shores,  or  a  portion  thereof,  thereby  making 
a  revenue  for  its  own  use.  *  •  »  When, 
in  addition  to  this,  it  la  remembered  that  the 
title.  If  held  to  be  in  the  riparian  owner, 
is  subject  to  practically  the  same  trusts  to 
which  it  would  be  subject  if  It  was  in  the 
public,  there  Is  no  excuse  for  the  eCTorts 
which  have  been  made  to  deprive  the  ripa- 
rian owner  of  his  advantage.  The  rule  of 
the  common  law  is  definite  and  certain.  It 
has  solved  all  the  problems  for  hundreds  of 
years  where  it  has  been  adopted,  while  tiie 
opposite  rule  is  indefinite,  uuccrtahi,  and  a 
source  of  prolific  litigation.  By  the  couuuou- 
law  rule  the  title  above  tide  water  is  in  the 
riparian  owner,  subject  to  the  public  use. 
Under  that  rule  there  is  no  temptation  on 
the  part  of  the  state  to  interfere  with  the 
riparian  rights  of  the  abutting  owner." 

In  Hardin  v.  Jordan,  140  U.  S.,  at  page 
388,  11  Sup.  Ct.,  at  page  814  (35  L.  Ed.  428), 
the  court  says:  "Of  course,  as  already  stat- 
ed, there  is  no  question  where  the  land  abuts 
and  bounds  upon  a  fresh-water  stream  or 
river.  In  such  cases  the  law  Is  perfectly 
plain.  Sir  Matthew  Hale  says:  'Fresh  riv- 
ers, of  what  kind  soever,  do  of  common  right 
belong  to  the  owners  of  the  soil  adjacent, 
so  that  the  owners  of  the  one  side  have,  of 
common  right,  the  propriety  of  the  soil, 
and  consequently  of  the  right  of  fishing, 
usque  ad  filum  aquse;  and  the  owners  of 
the  other  side,  the  right  of  soil  or  owner- 
ship and  fishing  unto  the  filum  aquae  <». 
their  side.  And,  If  a  man  be  owner  of  the 
land  of  both  sides,  in  common  presumption 
he  is  owner  of  the  whole  river,  and  bath 
the  right  of  fishing  according  to  the  extent 
of  his  land  in  length.'  De  Jure  Maris,  pt 
1,  c.  1." 

But  It  Is  useless  to  pursue  this  Inquiry  fur- 
ther. The  authorities  are  In  conflict,  and  the 
better  reason,  we  think  Is  with  the  conten- 
tion that  the  riparian  owner  takes  title  to 
the  thread  of  the  stream,  both  In  navigable 
and  nonnavigable  rivers,  subject  to  an  ease- 
ment for  the  use  of  the  public. 

The  Supreme  Court  of  Michigan,  In  the 
case  of  Goff  v.  Cougle,  118  Mich.  307,  76  N. 
W.  489,  42  L.  H.  A.  161,  says:  "The  court 
left  the  question  to  the  Jury  to  determine 
whether  or  not  there  was  an  island  in  the 
river,  and  the  Jury  must  have  found  that 
there  was;  so  that  question  must  be  taken 
as  settled,  that  tbere  was  an  Island  in  fact 
But.  so  far  as  the  record  shows,  there  was 
no  island  there  which  had  been  recognized 
by  the  government  as  such,  and  which  was 
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no  part  of  the  malnlancl.  The  deeds  to  de- 
fendant conveyed  to  bim  the  lands  In  con- 
troversy, unless  the  south  channel  Is  treated 
as  the  Clinton  river  within  the  meaning  of 
the  deeds.  The  deeds  cannot  be  so  construed, 
as  even  upon  meandered  streams  the  laixls 
extend  to  the  middle  thread;  and  It  appears 
that  the  north  channel  Is  the  main  channel, 
so  that  defendant's  deeds  conveyed  land  ex- 
tending to  the  middle  of  the  main  channel." 
To  this  case  Is  attached  a  very  exhaustive 
note  treating  this  entire  subject,  and  classi- 
fying the  cases  as  to  their  respective  hold- 
ings upon  this  question.  The  annotator  says: 
"The  common-law  rule  that  the  title  to  non- 
tidal  rivers  is  In  tbe  riparian  owner  has  the 
presumption  that  It  has  the  rule  of  common 
sense  behind  it,  because  it  has  survived  tbe 
test  of  time.  Moreover,  It  has  the  advan- 
tage of  certainty.  No  other  rule  will  deter- 
mine with  certainty  where  tbe  title  Is.  But 
when  it  is  considered  that  tbe  riparian  owner 
has  a  right  of  access  to  waters,  tbe  title 
to  the  beds  of  which  is  in  tbe  state  (State 
ex  rel.  Denny  v.  Bridges,  19  Wash.  44,  52 
Pac.  320,  40  L.  R.  A.  593).  and  that  tbe  state 
has  control  of  navigable  waters  although 
tbe  title  to  tbe  bed  is  in  tbe  riparian  owner. 
It  would  seem  that  it  made  little  difference 
which  rule  was  followed." 

To  bold  In  this  case  that  the  plaintiff  un- 
der his  grant  from  tbe  government  took  title 
only  to  high-water  mark,  and  that  between 
high  and  low  water  mark  there  is  a  body 
of  unsurveyed  land  which  was  not  Included 
in  his  grant,  because  it  was  an  Island,  or  in 
excess  of  bis  grant,  would  the  public  suf- 
fer or  be  damaged  any  more  than  if  such 
unsurveyed  land  should  afterwards  be  sur- 
veyed and  some  other  person  procure  title 
to  tbe  same?  Either  tbe  plaintiff's  land  or 
tbe  land  of  such  other  person  would  extend 
to  low-water  mark  or  the  thread  of  the 
stream,  and  If  we  hold,  as  contended  by  re- 
spondents, that  Snake  river  to  high-water 
mark  is  a  public  highway,  we  are  unable 
to  discover  any  theory  or  reason  upon  which 
to  found  an  opinion  that  the  public  would  be 
served  and  protected  any  more  than  to  bold 
that  tbe  island  in  controversy  is  a  part  of 
lots  6  and  7  as  contended  by  appellant.  If 
the  riparian  owner  owns  the  land  only  to 
bigb-water  mark,  In  many  instances  In  this 
state  large  bodies  of  land  will  be  found  be- 
tween high  and  low  water  mark  which  will 
be  subject  to  disposition  by  either  the  state 
or  tbe  national  government,  as  it  is  tbe  pol- 
icy of  the  government  to  encourage  Individ- 
ual ownership  in  Its  lands  and  not  to  reserve 
title  in  tbe  state.  If  such  land  would  be  sub- 
ject to  location  by  another,  such  locator 
would  take  title  to  either  low- water  mark 
or  the  thread  of  tbe  stream,  and.  If  to  tbe 
thread  of  the  stream,  the  same  objection 
could  be  urged  against  tbe  owner  as  against 
the  appellant  In  this  case.  But  we  are  un- 
able to  discover  upon  what  theory  title  pass- 


ed from  the  national  government  to  tbe  state. 

Our  attention  has  not  been  called  to  any 
act  of  Congress  which  seems  to  indicate  a 
grant  from  the  national  government  to  the 
state,  and  If  title  did  not  pass  to  the  state, 
then  it  Is  apparent  that  tbe  title  to  the  land 
between  high-water  mark  and  the  thread  of 
the  stream  did  pass  to  the  riparian  owner  or 
was  reserved  in  the  national  government,  lu 
this  case  the  national  government  made  no 
such  reservation.  The  patent  to  the  plain- 
tiff's grantor  passed  all  land  bounded  by 
Snake  river  on  tbe  south  in  lots  6  and  7,  sec- 
tion 1. 

Counsel  for  respondent  also  contends  that 
under  tbe  provisions  of  Rev.  St.  U.  S.  S  2478 
(U.  S.  Comp.  St.  1901,  p.  1567),  all  navigable 
rivers  are  reserved  as  public  highways,  and, 
because  of  such  reservation,  title  could  not 
pass  to  the  riparian  owner  only  to  high-water 
mark,  as  the  remainder  of  the  bed  of  tbe 
stream  is  reserved  as  a  public  highway. 
This  section  reads  as  follows :  "All  navigable 
rivers  within  the  territory  occupied  by  the 
public  lands  shall  remain  and  be  deemed  pub- 
lic highways,  and,  in  all  cases  where  the  op- 
posite banks  of  any  streams  not  navigable, 
belong  to  different  persons,  tbe  stream  and 
tbe  bed  thereof  shall  become  common  to 
both."  It  will  be  observed  that  this  section 
reserved  tbe  waters  of  a  stream  as  a  public 
highway,  but  recognizes  that  the  bed  of  the 
stream  belongs  to  the  riparian  proprietors. 

In  Sehurmeier  v.  St.  Paul  &  Pac.  R.  R.  Co., 
supra,  the  court  says :  "This  act  of  Congress 
provides  that  all  navigable  rivers  within  the 
territory  to  be  disposed  of  by  virtue  of  that 
act  shall  be  deemed  'to  be  and  remain  public 
highways.'  At  common  law,  rivers  navigable 
in  fact  are  public  highways,  and  the  riparian 
owner  holds  subject  to  the  public  easement. 
This  act  of  Congress,  therefore.  Is  merely  a 
declaration  or  affirmance  of  the  common  law, 
and  not  a  modification  of  It.  The  fact  that 
these  rivers  are,  and  must  remain,  public 
highways,  is  not  at  all  Inconsistent  with  tbe 
view  that  riparian  owners  have  the  fee  of  tbe 
bed  of  tbe  stream." 

In  discussing  this  question  in  Braxon  t. 
Bressler,  64  III.  488,  the  court  says:  "The 
meiiulng  of  the  act  of  Congress  declaring 
that  all  navigable  streams  within  the  terri- 
tory to  be  disposed  of  should  be  deemed  to 
be  and  remain  public  highways  is  that  the 
river,  navigable  In  fact,  should  be  subject  to 
tbe  public  easement ;  that  the  public  should 
enjoy  its  free  and  uninterrupted  navigation, 
unobstructed  by  dams,  bridges,  or  other  struc- 
tures which  might  materially  impede  Its  com- 
merce; that  it  should  be  a  common  highway 
for  every  vessel  which  might  float  upon  its 
waters.  Tbe  Intention  of  Congress  was  only 
to  reserve  the  use  of  the  river.  This  the  pub- 
lic could  possess  without  Interference  with 
the  riparian  owner,  and  the  latter  could  have 
bis  right  to  tbe  bed  of  the  stream  without  in- 
terference with  the  Jus  publicum.    The  peace 
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of  society  and  the  security  of  personal  rights 
demand  the  legal  recognition  of  ownership  of 
the  beds  of  the  streams  within  the  states,  as 
well  as  the  water.  He  should  have  the  right 
to  protect  the  bed  of  the  stream  from  individ- 
ual trespasses.  The  opposite  view  vests  the 
fee  in  the  United  States,  and  makes  it  the 
proprietor  of  every  navigable  stream  in  the 
state.  Its  Interposition  in  the  prosecution  of 
trespasses  would  be  an  intermeddling  with 
the  policy  of  the  state,  and  would  be  perilous 
to  Its  sovereignty.  The  common-law  rule 
would  best  subserve  the  public  peace  and  pro- 
tect from  violence." 

Some  conflict  In  the  authorities  arises  out 
of  the  question  as  to  what  are  navigable 
streams.  Applying  strictly  the  rule  generally 
applied  by  courts  as  a  test  of  navigability, 
perhaps  all  of  the  streams  in  this  state  would 
be  nonnavlgable.  But  we  do  not  deem  it  wise 
to  apply  the  same  test  In  determining  the 
navlgablllt}-  of  a  stream.  In  the  case  of  Har- 
rison V.  Kite,  148  Fed.  781,  78  C.  C.  A.  447, 
the  court  says:  "To  meet  the  test  of  naviga- 
bility as  understood  in  the  American  law,  a 
water  course  should  be  susceptible  of  use  for 
purposes  of  commerce,  or  possess  a  capacity 
for  valuable  floatage  In  the  transportation 
to  market  of  the  products  of  the  country 
through  which  it  runs.  It  should  be  of  prac- 
tical usefulness  to  the  public  as  a  public  high- 
way In  its  natural  state  and  without  the  aid 
of  artificial  means.  A  theoretical  or  poten- 
tial navigability,  or  one  that  is  temporary, 
precarlotis,  and  unprofitable.  Is  not  sufilclent. 
While  the  navigable  quality  of  a  water 
course  need  not  be  continuous,  yet  it  should 
continue  long  enough  to  be  useful  and  valu- 
able In  transportation;  and  the  fluctuations 
should  come  regularly  with  the  seasons,  so 
that  the  period  of  navigability  may  be  de- 
pended upon.  Mere  depth  of  water,  without 
profitable  utility,  will  not  render  a  water 
course  navigable  In  the  legal  sense  so  as  to 
subject  It  to  public  servitude,  nor  will  the 
fact  that  It  Is  sufl^iclent  for  pleasure  boating 
or  to  enable  hunters  or  fishermen  to  fiont 
their  skiffs  or  canoes.  To  be  navigable,  a 
water  course  must  have  a  useful  capacity  as 
a  public  highway  of  transportation."  If  this 
test  be  applied  to  streams  of  this  state,  they 
would  all  no  doubt  fall  to  come  up  to  the 
standard  thus  fixed,  of  navigability.  But  we 
do  not  believe  that  this  test  will  fit  the  con- 
ditions prevailing  in  this  state,  or  best  serve 
the  |>ublic  in  the  use  made  of  its  streams.  It 
Is  common  knowledge  that  most  of  the 
streams  of  this  state  rise  In  the  mountains, 
and  are  used  more  generally  for  floating  tim- 
ber than  for  carrying  pas-sengers  or  freight. 
This  being  so,  we  deem  it  advisable  to  rec- 
ognize as  navigable  streams  used  either  for 
transporting  freight  or  passengers  by  boats, 
or  for  floating  lumber,  logs,  wood,  or  any  oth- 
er product  to  the  market.  The  correct  rule, 
we  think,  is  stated  in  Black's  Pomeroy  on  Wa- 
ter Bights,  S  218,  as  follows :  "In  those  states 


where  lumbering  is  a  principal  Industrial  In- 
terest, it  has  been  found  necessary  to  estab- 
lish a  new  rule  In  respect  to  the  use  of  the 
streams,  which  is  not  founded  upon  any  prln- 
j'lple  or  precedent  of  the  common  law,  but 
solely  upon  the  local  exigencies  and  customs. 
This  rule  is  that  a  fresh-water  stream  which 
is  capable  of  being  used  for  the  purpose  of 
fioatlug  down  logs  to  the  mills  or  to  market, 
although  It  may  be  too  small  to  admit  of 
navigation.  Is  'navigable'  (or,  more  properly, 
'floatable')  and  a  public  highway.  In  the  sense 
that  the  general  public  have  an  easement  of 
passage  over  It  for  that  purpose,  though  the 
title  to  the  bed  of  the  stream  may  remain  In 
the  riparian  owners,  subject  to  such  public 
easement."  We  believe,  therefore,  the  con- 
ditions prevailing  in  this  state  fully  Justify 
this  court  In  holding  many  streams  to  be 
navigable  which  under  the  decisions  of  other 
states  would  be  nonnavlgable,  and  that  this 
court  is  fully  warranted  In  applying  the  prin- 
ciple of  riparian  ownership,  as  applied  In 
many  states  to  nonnavlgable  rivers,  to  what 
we  term  "navigable"  rivers.  The  fact  that 
navigable  rivers  are  reserved  as  public  high- 
ways. In  no  way  Interferes  with  the  legal  doc- 
trine that  the  riparian  owner  takes  to  the 
thread  of  the  stream.  Snake  river,  being  a 
navigable  river,  is  a  public  highway,  and  sub- 
ject to  the  use  of  the  public,  not  only  to  low- 
water  mark,  but  to  high-water  mark,  and  the 
riparian  owner  can  in  no  way  Interfere  with 
this  use. 

In  the  case  of  Powell  v.  Springston  Lumber 
Co.,  12  Idaho,  723,  88  Pac.  07,  this  court 
through  Justice  Ailshle,  says:  "Navigable 
streams  are  public  highways  over  which  ev- 
ery citizen  has  a  natural  right  to  carry  com- 
merce, whether  it  be  by  boats  or  the  simple 
floating  of  logs.  The  appellant  has  an  un- 
doubted right  to  float  his  logs  and  timber 
down  the  Ca?ur  d'Alene  river,  but  In  doing 
so,  he  must  have  due  consideration  and  rea- 
sonable care  for  the  equal  right  of  defend- 
ant." Again :  "The  right  of  a  riparian  owner 
to  use  a  stream  implies  the  necessity  as  well 
as  right  to  pass  from  the  shore  to  the  nav- 
igable waters  of  the  stream,  and  this  in  turn 
must  require  some  effective  means  or  medium 
by  which  to  reach  such  point  for  loading  or 
unloading  the  commercial  and  floatable  com- 
modity." 

People  V.  Gutchess,  48  Barb.  (X.  Y.)  656. 

Most  of  the  streams  in  this  state  have  their 
origin  in  the  mountains,  and  are  fed  from 
springs  and  the  melting  snows,  and  It  is  com- 
mon knowledge  to  all  that  the  rise  and  fall 
of  such  streams  is  often  very  sudden  and 
decided:  that  within  a  few  hours  or  days, 
at  most,  many  of  the  streams  which  In  ordi- 
nary times  are  but  a  few  feet  In  width,  in 
times  of  high  water  are  many  hundred  feet 
wide;  that  during  high  water  many  acres 
are  covered  by  the  waters  of  said  streams 
which  during  the  greater  portion  of  the  year 
are  rich  agricultural  lauds  and  very  produc- 
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tiTe ;  that  to  reserve  to  the  state  or  national 
gOTernment  the  lands  covered  during  high- 
water  seasons,  and  limit  the  riparian  owner  to 
the  high-water  bank,  would  in  many  instances 
take  away  from  the  riparian  owner  the  most 
valuable  portions  of  his  landed  interest,  and 
deny  him  the  right  of  access  to  the  water 
of  such  stream.  To  thus  limit  the  boundary 
lines  of  the  riparian  owner  would  take  away 
without  compensation  large  bodies  of  land 
upon  which  valuable  Improvements  have  been 
made,  and  upon  which  many  people  depend 
for  a  livelihood,  and  which  is  the  source  of 
much  of  the  wealth  of  this  state.  It  would 
fix  as  the  boundary  line  of  the  riparian  pro- 
prietor a  line  of  uncertainty  which  might 
shift  and  change  as  the  high  and  low  water 
seasons  change,  and  which  would  result  in 
endless  litigation  and  uncertainty.  As  stat- 
ed by  the  court  in  Lamprey  v.  State,  52  Minn. 
181,  53  N.  W.  1139,  18  L.  R.  A.  670,  38  Am. 
St  Rep.  541:  "The  incalculable  mischiefs  that 
would  follow  if  the  riparian  owner  was  liable 
to  be  cut  off  from  access  to  the  water,  and 
another  owner  sandwiched  In  between  him 
and  it,  whenever  the  water  line  had  been 
changed  by  accretions  and  relictions,  are  self- 
evident,  and  have  been  frequently  animad- 
verted on  by  the  courts.  These  considera- 
tions certainly  apply  to  riparian  ownership 
on  lakes  as  well  as  on  streams.  •  *  * 
The  owners  of  lands  tK>rdering  on  them  have 
often  bought  with  reference  to  access  to  the 
water,  which  usually  constitutes  an  Important 
element  in  the  value  and  desirability  of  the 
land.  If  the  rule  couteiided  for  by  the  ap- 
pellants is  to  prevail,  it  would  simply  open 
the  door  for  prowling  speculators  to  step  in 
and  acquire  title  from  the  state  to  any  re- 
lictions produced  in  the  course  of  time  by 
the  recession  of  the  water,  and  thus  deprive 
the  owner  of  the  original  shore  estate  of  all 
riparian  rights,  including  that  of  access  to 
the  water.  The  endless  litigation  over  the 
location  of  the  original  water  lines,  and  the 
grievous  practical  injustice  to  the  owner  of 
the  original  riparian  estate,  that  would  fol- 
low, would  of  themselves  be  a  sufficient  rea- 
son for  refusing  to  adopt  any  such  doctrine. 
That  the  state  would  never  derive  any  con- 
siderable pecuniary  benefit — certainly  none 
that  would  at  all  compensate  for  the  attend- 
ant evils — we  may,  In  the  light  of  experience, 
safely  assume.  Our  conclusion,  therefore.  Is 
that  upon  both  principle  and  authority,  as 
well  as  considerations  of  public  policy,  the 
common  law  Is  that  the  same  rules  as  to  ri- 
parian rights  which  apply  to  streams  apply 
also  to  lakes  and  other  bodies  of  still  water." 
These  reasons,  so  forcibly  stated  by  the 
author,  in  our  Judgment  are  unanswerable 
when  applied  to  the  streams  of  this  state, 
and  to  adopt  a  differeut  doctrine  would  In 
our  Judgment  lead  to  Incalculable  injury,  not 
only  to  the  property  owner,  but  to  the  public 
at  large.  Counsel  for  respondent,  however, 
contends  that  it  would  be  an  injustice  in  this 
case  to  hold  that  the  island  in  controversy 


was  a  part  of  lots  6  and  7,  because  by  so  do- 
ing there  would  pass  to  appellant  under  his 
patent  92  acres  of  land,  when,  as  shown  up- 
on the  government  plat,  there  was  only 
44.40  acres  In  said  lots  6  and  7.  But  un- 
der said  patent,  the  patentee  took  to  the 
stream,  and  the  fact  that  upon  the  plat  there 
Is  shown  to  be  26.55  acres  in  lot  6,  and 
17.85  acres  In  lot  7,  established  only  one 
thing  and  nothing  more,  and  that  Is  that  In 
issuing  said  patent  the  government  required 
the  patentee  to  pay  only  for  the  land  as  mark- 
ed on  said  plat.  But  It  is  no  evidence  that 
more  laud  would  not  pass  by  said  grant  Jus- 
tice Ailshie,  speaking  for  the  court  on  a  sim- 
ilar subject.  In  Johnson  v.  HurJst.  10  Idaho, 
308,  77  Pac.  784,  in  effect  holds  that  so  far 
as  the  government  is  concerned,  and  the  Goi- 
eral  Land  Office  which  represents  that  branch 
of  the  government  all  of  the  lands  lying 
within  section  1,  including  lots  6  and  7,  have 
been  surveyed  and  returned  to  the  land  oflSce, 
and  the  lands  therein  contained  have  been 
thrown  on  the  market  for  settlement  and 
sale.  No  other  survey  has  ever  been  made 
by  or  on  account  of  the  government,  and  the 
government  has  at  no  time  complained  of 
the  appellant  having  or  occupying  more  land 
than  belongs  to  him,  nor  has  it  ever  asserted 
any  right  to  any  part  thereof.  And  the  court 
says:  "We  know  of  no  principle  of  law  where- 
by any  third  party  can  now  be  heard  to  com- 
plain. If  the  government  has  parted  with  a 
larger  acreage  than  it  received  pay  for,  that 
fact  cannot  concern  the  defendant  or  any  oth- 
er third  person  who  does  not  claim  title  from 
the  government  Indeed,  there  Is  doubt  if 
the  government  Itself,  under  the  facts  in  this 
case,  could  now  be  heard  to  question  the 
plaintiff's  title ;  but  with  that  issue  we  have 
nothing  to  do  in  this  case." 

In  the  case  of  Mitchell  v.  Smale.  140  U.  S. 
40C,  11  Sup.  Ct  819,  35  L.  Ed.  442,  the  Su- 
preme Court  of  the  United  States  sustained 
the  title  of  a  riparian  owner  to  25  acres  be- 
tween the  meander  Hue  and  the  water  line, 
when  the  patent  called  for  only  a  fractional 
one-quarter  section  containing  4.ri3  acres.  In 
the  case  of  Sherwln  v.  Bitzer,  97  Minn.  252, 
106  N.  W.  1046,  the  Supreme  Court  of  that 
state  sustained  the  title  of  a  riparian  owner 
to  143.93  acres  between  the  meander  line  and 
the  lake  In  a  different  section,  where  his 
patent  called  for  08.6  acres.  In  opposition  to 
the  view,  however,  the  respondent  calls  our 
attention  to  the  leading  case  of  Home  v. 
Smith,  159  U.  S.  40, 15  Sup.  Ct  988.  40  L.  Ed. 
08,  in  which  the  Supreme  Court  of  the  United 
States  held:  "Where  the  meander  line  of  a 
government  survey  was  really  a  mile  or  more 
from  the  main  waters  of  a  river,  and  the 
water  line  of  a  bayou  opening  Into  the  river 
was  intended  as  a  real  boundary,  the  patent 
describing  the  land  by  the  ntuuber  of  the  sec- 
tions and  its  quantity  as  170  acres  will  not 
convey  a  strip  of  tuisurve}-ed  land  of  a  mile 
or  more  in  width  containing  700  acres  be- 
tween the  bayou  and  the  river,  although  the 
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official  plat  names  a  river  as  the  boundary  of 
the  survey."  This  decision,  however,  Is  based 
upon  the  fact  that  the  land  waa  In  different 
sections  from  the  land  described  In  the  pat- 
ent, and  the  fact  that  a  large  body  of  land 
was  omittvd  from  the  survey  satisfied  the 
court  that  a  mistalve  had  been  made.  The 
facts  in  that  case,  however,  are  not  applicable 
to  the  case  under  consideration,  as  here  the 
government  is  not  complaining,  and  It  does 
not  appear  that  any  mietalte  was  made  or 
that  any  fraud  would  be  perpetrated  upon  the 
government  If  the  survey  as  shown  by  the 
official  plat  be  sustained.  In  the  case  at  bar, 
the  land  In  controversy  Is  In  the  same  section 
as  the  land  patented  to  the  grantor  of  appel- 
lant, and  partly  In  the  same  legal  subdivision 
ns  lot  7,  the  remainder  being  In  the  40-acre 
tract  south  of  lot  C.  So  applying  the  rule 
adhered  to  In  Home  v.  Smith,  supra,  and 
many  cases  cited  by  respondents.  It  does  not 
ai)ply  In  this  case.  Here  the  land  In  contro- 
versy Is  In  the  same  section  as  the  land  pat- 
ented; the  thread  of  the  stream  is  in  the 
same  section;  the  acreage  patented  and  the 
land  claimed  are  not  so  disproportionate  in 
size  as  to  indicate  that  the  Island  was  not  in- 
tended to  be  covered  by  the  survey. 

In  the  answer  in  this  case,  the  defendants 
set  up  title  by  adverse  possession,  but  the 
court  made  no  finding  upon  that  issue.  The 
transcript  discloses  that,  after  the  respond- 
ents had  offered  certain  evidence  with  refer- 
ence to  the  defendants'  possession  of  said 
property,  the  plaintiff  offered  evidence  in  re- 
lation thereto  which  was  dLsallowed  by  the 
court.  Had  the  court  made  a  finding  la  favor 
of  the  defendants  on  this  issue,  the  refusal 
to  allow  plaintiff  to  introduce  evidence  on 
that  issue  would  have  been  error.  But  In- 
asmuch as  the  court  made  no  finding  on  this 
question,  the  plaintiff  was  not  harmed  there- 
by. 

We  are  therefore  of  the  opinion  that  the 
court  erred  In  holding  that  lots  6  and  7 
claimed  by  the  plaintiff  extended  only  to  the 
north  water  line  of  Snake  river,  which  is 
at  the  base  or  foot  of  said  bluff  or  rim  rock, 
and  that  the  defendant,  Walter  Oridley,  is 
the  owner  of  the  unsurveyed  tract  of  land 
known  as  "Weatherby  Island"  in  section  1, 
township  8  south,  of  range  13  east,  and  in 
holding  that  said  Island  or  any  part  thereof 
is  not  Included  in  said  lots  owned  by  the 
plaintiff,  and  erred  In  entering  judgment  for 
the  respondents.  The  judgment,  therefore, 
will  be  reversed,  and  a  new  trial  ordered  as 
to  the  defense  of  the  statute  of  limitations 
and  adverse  possession.  Costs  awarded  to 
appellant 

AILSHIB,  0.  J.,  concurs.  SULLIVAN,  J., 
dissents. 

SULLIVAN,  J.  (dissenting).  I  am  unable 
to  concur  with  the  majority  of  the  court  In 
the  main  principle  of  law  Involved  in  this 


case,  and  would  merely  dissent,  without  ex- 
pressing my  views,  if  I  did  not  consider  that 
the  rule  of  law  applied  to  navigable  streams 
of  this  state  was  so  at  variance  with  the  rule 
ae  laid  down  by  the  Supreme  Court  of  the 
United  States  and  the  Supreme  Courts  of  the 
Pacific  Coast  states  and  many  other  of  the 
leading  states  of  this  country.  As  I  view  it, 
the  rule  laid  down  Is  so  at  variance  with  the 
best  interests  and  rights  of  the  people  of  the 
state  and  contrary  to  the  decisions  of  so 
many  of  the  courts  of  last  resort  of  many  of 
the  states  that  I  cannot  jjermit  the  decision 
to  go  unchallenged  and  without  entering  my 
earnest  protest  against  the  doctrine  therein 
laid  down,  which  I  think  Is  contrary  to  sound 
principles  of  public  policy. 

The  Supreme  Court  of  the  United  States 
is  the  court  of  last  resort  for  the  interpreta- 
tion of  ail  laws  of  Congress,  and  that  court 
has  interpreted  many  of  the  land  laws  of 
Congress,  and  has  declared  and  passed  upon 
the  extent  of  the  title  conveyed  by  patents 
from  the  United  States  to  riparian  owners  to 
lauds  bordering  on  navigable  streams  within 
the  states  and  territories,  and  it  would  seem 
to  me  that  the  decisions  of  that  court  upon 
the  question  of  the  extent  of  such  grants 
should  be  accepted  by  this  court,  rather  than 
the  views  of  some  of  our  state  courts  and  the 
opinion  of  a  text-book  writer  whose  practice 
and  environment  may  have  led  him  to  express 
views  to  the  effect  that  the  common-law  rule 
as  to  navigable  rivers  is  better  adapted  to 
the  wants  of  the  people  of  this  great  nation, 
and  ought  to  be  applied  to  our  great  navi- 
gable streams  and  lakes,  instead  of  the  rule 
laid  down  by  the  Supreme  Court  of  the  Unit- 
ed States.  I  am  Inclined  to  give  greater 
weight  to  the  decisions  of  the  Supreme  Court 
of  the  United  States,  especially  when  constru- 
ing the  extent  of  the  grants  of  the  United 
States  to  purchasers  of  the  public  lands,  than 
my  associates  give  to  them. 

One  of  the  state  court  decisions  recognized 
to  be  the  ablest  on  the  question  of  the  extent 
of  the  title  acquired  under  a  United  States 
patent  by  a  settler  on  riparian  lands  is  that 
of  McManus  v.  Carmlchael,  3  Iowa,  1.  That 
decision  was  rendered  in  1856,  and  time  has 
proven  the  wisdom  of  the  rule  there  laid 
down,  to  wit:  Tliat  the  riparian  owner,  un- 
der a  grant  from  the  government,  takes  to 
high-water  mark  only.  Gould  in  bis  work  on 
Waters  (.Sd  FA.)  ^  72,  refers  to  that  case  as  one 
of  the  leading  American  authorities  upon  this 
subject,  and,  referring  to  other  decisions,  that 
authority  in  section  67  of  said  work  states 
that  the  doctrine  that  some  of  the  states  have 
held  with  regard  to  the  private  ownership  of 
the  beds  of  navigable  waters  above  the  tide 
is  at  variance  with  sound  principles  of  public 
policy,  and  the  Supreme  Court  of  the  United 
States  cites  the  ease  of  McManus  v.  Car- 
mlchael, supra,  as  holding  to  the  correct  rule 
and  as  being  consistent  witli  the  sound  prin- 
ciples of  public  policy. 
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In  Barney  v.  Keokuk,  94  U.  S.  324,  24  L. 
Ed.  224,  this  question  was  given  profound 
cousideratlon  by  that  great  court  The  com- 
mon-law doctrine  of  navigable  rivers  and 
tide  waters  was  reviewed.  The  condition  ex- 
isting between  the  extent  and  tojiography  of 
the  small  British  Islands  and  that  of  the 
great  American  continent  is  there  coninieuted 
on.  The  influence  of  the  common-law  doc- 
trine for  two  generations  Is  declared  to  have 
excluded  the  admiralty  Jurisdiction  from 
our  great  rivers  and  inland  seas,  and  it  is 
stated  how,  under  the  influence  of  that  doc- 
trine, a  number  of  the  states  of  the  Union 
adopted  It  without  regard  to  the  ownership 
of  the  soil  under  navigable  waters  above  tide 
water,  and  then  the  court  declared  that  such 
doctrine  is  at  variance  with  "sound  prin- 
ciples of  public  policy,"  and  further  declar- 
ed that  there  seems  to  be  no  sound  reason 
for  adhering  to  the  old  rule  as  to  the  pro- 
prietorship of  the  beds  and  shores  of  such 
waters.  But  in  the  face  of  that  decision, 
the  majority  of  this  court  have  saddled  on 
to  this  young  commonwealth  the  antiquated, 
bygone,  obsolete,  efifete,  and  discarded  doc- 
trines of  the  common  law  in  that  regard, 
which  is  not  applicable  to  the  conditions  of 
this  country,  and  has  been  rejected  by  many 
of  the  states  of  the  Union  and  most,  if  not 
all,  of  the  Pacific  Coast  states.  Including 
California,  as  well  as  by  the  Supreme  Court 
of  the  United  States. 

In  the  ease  of  Barney  v.  Keokuk,  supra, 
the  Supreme  Court  of  the  United  States  de- 
clared that  the  beds  and  shores  of  navigable 
streams  properly  belong  to  the  respective 
states  by  their  inherent  sovereignty,  and 
also  declared  that  the  United  States  has 
wisely  abstained  from  extending  its  surveys 
and  grants  beyond  the  limits  of  high-water 
mark;  while  my  associates  bold  that  such 
grants  do  extend  to  the  thread  of  the  stream, 
regardless  of  this  decision  of  the  Supreme 
Court  of  the  United  States.  It  seems  that 
my  associates  prefer  to  take  the  views  of  a 
text-book  writer  and  the  decisions  of  some 
of  the  states  that  have  been  hampered  by 
the  common-law  rule,  which  was  Intended 
to  apply  to  a  country  whose  longest  river  Is 
but  300  miles  in  length,  when  our  own  Snake 
river  is  more  than  1,000  miles  long,  to  the 
opinion  of  the  Supreme  Court  of  the  United 
States  as  to  the  extent  of  the  government 
grant  to  settlers  on  navigable  streams.  Ttie 
Supreme  Court  in  that  case  further  de- 
clares that  all  cases  in  which  that  court  has 
seemed  to  hold  to  a  contrary  view  or  doctrine 
depended  on  the  local  laws  of  the  state  where 
such  lands  were  situated,  and  my  associates 
have  quoted  and  rely  upon  those  cases  from 
the  Supreme  Court  of  the  United  States  which 
were  decided  and  depended  upon  the  local 
laws  of  the  state  from  whence  such  cases 
were  taken,  and  not  upon  the  sound  prin- 
ciples of  public  policy,  which  principles  are 
referred  to  in  the  case  of  Barney  v.  Keokuk. 
In  that  decision,  speaking  through  Mr.  Jus- 


tice Bradley,  the  court  said:  "The  confusion 
of  navigable  with  tide  water,  found  in  the 
monuments  of  the  common  law,  long  pre- 
vailed In  this  country,  notwithstanding  the 
broad  differences  existing  between  the  ex- 
tent and  topography  of  the  British  Islands 
and  that  of  the  American  continent.  It  had 
the  influence  for  two  generations  of  exclud- 
ing the  admiralty  jurisdiction  from  our  great 
rivers  and  inland  seas;  and  under  the  like 
influence.  It  laid  the  foundation  in  many 
states  of  doctrines,  with  regard  to  the  own- 
ership of  the  soil  in  navigable  waters  above 
tide  water,  at  variance  with  sound  prin- 
ciples of  public  policy.  Whether,  as  rules 
of  proi)erty,  it  would  now  be  safe  to  change 
these  doctrines  where  they  have  been  applied, 
is  for  the  several  states  themselves  to  de- 
termine. If  they  choose  to  resign  to  the 
riparian  proprietor  rights  which  properly  be- 
long to  them  In  their  sovereign  capacity,  it 
is  not  for  others  to  raise  objections.  In  our 
view  of  the  subject,  the  correct  principles 
were  laid  down  in  Martin  v.  Waddell,  16  Pet. 
(U.  S.)  3C7,  10  L.  Ed.  997,  Pollard  v.  Hagan, 
3  How.  (U.  S.)  212,  11  U  Ed.  5G5,  and  Good- 
title  V.  Klbbe,  9  How.  (U.  S.)  4T1,  13  L.  Ed. 
220.  These  cases  related  to  tide  water.  It 
is  true;  but  they  enunciate  principles  which 
are  equally  applicable  to  all  navigable  wa- 
ters. And  since  this  court,  in  the  case  of 
The  Genesee  Chief,  12  How.  (U.  S.)  443,  13 
L.  Ed.  1058,  has  declared  that  the  Great 
Lakes  and  other  navigable  waters  of  the 
coimtry,  above,  as  well  as  below,  the  flow 
of  the  tide,  are,  in  the  strictest  sense,  en- 
titled to  the  denomination  of  navigable  wa- 
ters and  amenable  to  the  admiralty  jurisdic- 
tion, there  seems  to  be  no  sound  reason  for 
adhering  to  the  old  rule  as  to  the  proprietor- 
ship of  the  beds  and  shores  of  such  waters. 
It  properly  belongs  to  the  states  by  their  In- 
herent sovereignty,  and  the  United  States 
has  wisely  abstained  from  extending  (If  It 
could  extend)  Its  survej'S  and  grants  beyond 
the  limits  of  high  water.  The  cases  in  which 
this  court  has  seemed  to  hold  a  contrary 
view  depended,  as  most  cases  must  depend, 
on  the  local  laws  of  the  states  In  which  the 
lands  were  situated." 

In  Shlvely  v.  Bowlby,  1.52  U.  S.  1,  14  Sup. 
Ct.  548,  38  L.  Ed.  331,  which  Is  a  very  ex- 
haustive opinion,  and  refers  to  and  dis- 
cusses numerous  cases  in  regard  to  tide  wa- 
ters and  navigable  rivers,  in  referring  to  the 
extent  of  grants  by  Congress  of  portions  of 
public  lands  within  a  state  or  territory, 
said:  "Grants  by  Congress  of  portions  of  the 
public  lands  within  a  territory  to  settlers 
thereon,  though  bordering  on  or  bounded  by 
navigable  waters,  convey,  of  their  own  force, 
no  title  or  right  below  high-water  mark, 
and  do  not  impair  the  title  and  dominion  of 
the  future  state  when  created,  but  leave  the 
question  of  the  use  of  the  shores  by  the  own- 
ers of  uplands  to  the  sovereign  control  of 
each  state,  subject  only  to  the  rights  vested 
by  the  Constitution  in  the  United  States." 
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It  Is  there  held  that  the  grants  by  Congress 
of  portions  of  the  public  lands  within  a 
state  or  territory  to  settlers  thereon,  though 
bordering  on  or  bounded  by  navigable  wa- 
ters, whether  tide  water  or  not.  convey  of 
their  own  force  no  title  or  right  below  high- 
water  mark,  and  do  not  impair  the  title  and 
dominion  of  the  state  to  the  lands  below 
high-water  marlc.  In  the  face  of  that  deci- 
sion, my  associates  hold  that  such  grants 
go  to  the  center  of  the  navigable  stream.  In- 
cluding all  Islands  therein. 

In  the  very  celebrated  case  of  Illinois  Cen- 
tral Ry.  Co.  V.  People  of  State  of  111.,  146  U. 
S.  387,  13  Sup.  Ct.  110,  36  L.  Ed.  1018,  re- 
gardless of  the  decisions  of  the  Supreme  Court 
of  the  state  of  Illinois  in  regard  to  navigable 
waters,  the  Supreme  Court  of  the  United 
States  held  that  the  bed  or  soil  of  navigable 
waters  was  held  by  the  people  of  the  state  In 
their  character  as  sovereign  In  trust  for  pub- 
lic uses  for  which  they  are  adapted.  By  an 
act  of  the  Legislature,  it  had  been  undertaken 
to  deprive  the  state  of  the  fee  and  control 
over  the  bed  and  waters  of  the  harbor  of  Chi- 
cago, and  place  the  same  In  the  hands  of  a 
private  corporation,  and  the  court  there  held 
that  there  could  be  no  irrepealable  contract 
in  a  conveyance  of  property  by  a  grantor  in 
disregard  of  a  public  trust  under  which  be 
was  bound  to  bold  and  manage  It.  The  Legis- 
lature of  Illinois  by  that  act  endeavored  to 
grant  the  fee  to  the  Illinois  Central  Railroad 
Company,  its  successors  and  assigns,  to  the 
bed  of  said  harbor.  Referring  to  tide  waters 
and  the  rule  of  the  common  law  with  refer- 
ence thereto,  the  court  said :  "The  same  doc- 
trine Is  In  this  country  held  to  be  applicable 
to  lands  covered  by  fresh  water  In  the  Great 
Lakes,  over  which  is  conducted  an  extended 
commerce  with  different  states  and  foreign 
nations.  •  ♦  ♦  At  one  time  the  existence 
of  tide  waters  was  deemed  essential  in  deter- 
mining the  admiralty  jurisdiction  of  courts 
in  England.  That  doctrine  is  now  repudiated 
in  this  country  as  wholly  inapplicable  to  our 
condition.  •  •  *  when  the  reason  of  the 
limitntion  of  admiralty  Jurisdiction  In  Eng- 
land was  found  inapplicable  to  the  condition 
of  navigable  waters  in  this  country,  the  lim- 
itation and  all  its  incidents  were  discarded. 
•  •  ♦  The  public  being  Interested  In  the 
use  of  such  waters,  the  possession  by  private 
individuals  of  lands  under  them  could  not  be 
permitted  except  by  license  of  the  Crown, 
which  could  alone  exercise  such  dominion 
over  the  waters  as  would  insure  freedom  in 
their  use  so  far  as  consistent  with  the  public 
Interest.  The  doctrine  is  founded  up<m  the 
necessity  of  preserving  to  the  public  tiie  u.se 
of  navigable  waters  from  private  interruption 
and  encroachment,  a  reason  as  applicable  to 
navigable  fresh  waters  as  to  waters  moved 
by  the  tide."  And  it  is  there  held  that  the 
bed  or  soil  of  navigable  waters  In  this  coun- 
try is  held  by  the  people  of  the  state  In  their 
character  as  sovereign,  in  trust  for  public 
uses  for  which  they  are  adapted.    In  that  case 


the  Legislature  of  the  state  had  undertaken 
to  deprive  the  state  of  its  control  over  the  bed 
of  the  harbor  of  Chicago  by  granting  It  In  fee 
to  the  Illinois  Central  Railroad  Company. 

My  associates  api>ear  to  be  trying  to  Imitate 
the  Legislature  of  Illinois  by  attempting  to 
convey  in  fee  by  judicial  construction  to  the 
riparian  landowners  the  title  to  the  beds  of 
our  navigable  streams,  without  any  authority 
of  law  or  permission  granted  by  the  sovereign 
people,  and.  as  I  view  It,  contrary  to  the  de- 
cision of  the  Supreme  Court  of  the  United 
States  as  to  the  extent  of  a  government  grant. 
We,  no  doubt,  will  have  the  same  results  un- 
der this  decision  that  they  have  had  in  Illi- 
nois and  other  states  where  the  contrary  doc- 
trine is  held,  of  the  riparian  landowner  col- 
lecting toll  from  those  using  the  stream  for 
transportation,  for  tying  up  their  vessels  to 
the  shore,  or  for  other  purposes  of  navigation. 
Not  only  that,  but  there  are  many  islands  In 
Snake  river,  containing  from  a  few  acres  of 
land  up  to  more  than  a  hundred,  that  my  as- 
sociates have  magnanimously  bestowed  upon 
the  adjacent  riparian  landowner  as  a  gift, 
and,  as  I  think,  contrary  to  the  rights  and 
Interests  of  the  people  generally. 

In  the  opinion  of  my  associates,  It  Is  stated 
that  in  the  United  States,  where  the  test  of 
navigability  is  navigability  In  fact,  the  de- 
cisions In  reference  to  the  botmdariee  of  land 
lying  upon  nontldal,  navigable  rivers  are  ab- 
solutely In  conflict.  We  concede  that  they 
are  In  conflict,  but  contend  that  my  associates 
have  taken  the  view  contrary  to  the  decisions 
of  the  United  States  Supreme  Court,  and  as 
that  court  held  in  Barney  v.  Keokuk,  supra, 
to  be  "at  variance  with  sound  principles  ot 
public  policy,"  as  well  as  etmtrary  to  the  de- 
cisions of  many  of  the  state  courts.  Mr.  Jus- 
tice Stewart  suggests,  after  concluding  that 
the  authorities  are  in  hopeless  conflict,  that 
the  text-book  writers  are  unable  to  determine 
accurately  what  the  several  courts  have  held. 
I  would  suggest  that  the  decisions  of  the  Su- 
preme Court  of  the  United  States  upon  this 
question  are  not  in  hopeless  conflict.  They  do 
not  give  forth  contradictory  rules  or  doctrines, 
but  hold  to  the  one  rule  that  sound  principles 
of  public  policy  require  the  title  to  the  land 
under  navigable  waters  to  remain  in  the  state. 
It  is  not  the  function  of  this  court  to  grant 
and  give  away  lands  belonging  to  the  state  by 
adopting  a  doctrine  which  the  Supreme  Court 
of  the  United  States  has  declared  to  be  at 
variance  with  soimd  principles  of  public  pol- 
icy, against  which  doctrine  we  have  such  a 
long  list  of  decisions  of  courts  of  last  resort 
of  the  states  of  the  Union.  Under  such  cir- 
cumstances, this  court  should  preserve  the 
rights  of  the  state  and  the  people,  and  the 
state,  under  proper  regulations,  should  protect 
the  rights  of  the  riparian  landowner  and  the 
rights  of  ail  the  people  to  the  reasonable  use 
of  such  streams  and  their  beds  and  convey 
them  to  no  private  owner. 

In  the  case  of  Ilanlin  v.  Jordan,  140  U.  S. 
371,  11  Sup.  Ct.  808,  838,  35  L.  Ed.  428,  the 


Digitized  by 


Google 


512 


05  PACIFIC  REPORTER. 


(Idalio 


court  held  that  the  grants  of  the  government 
for  lands  bounded  by  streams  and  other  wa- 
ters, without  any  reservation  or  restriction  of 
terms,  are  to  be  construed  as  to  their  effect 
according  to  the  law  of  the  state  in  which 
the  land  lies,  and  in  a  number  of  decisions 
the  Supreme  Court  follows  the  decisions  of 
the  state  courts  so  far  as  the  title  to  the 
beds  of  navigable  rivers  Is  concerned.  While 
that  court  states  that  It  Is  contrary  to  or  at 
variance  with  the  "sound  principles  of  pub- 
lic policy"  to  permit  private  ownership  of 
the  beds  of  navigable  rivers,  it  sustains  the 
decisions  of  the  Supreme  Courts  of  several 
states  which  are  thus  designated  as  "at  va- 
riance with  the  sound  principles  of  public 
policy,"  on  the  ground  that  after  a  territory 
becomes  a  state  the  title  to  the  beds  of  navi- 
gable streams  is  transferred  to  the  state,  and 
if  the  state  desires  to  give  It  away  and  donate 
it  without  compensation  to  riparian  owners 
the  Supreme  Court  of  the  United  States  will 
not  Interfere,  unless  It  should  be  necessary  to 
do  so  in  order  properly  to  regulate  commerce, 
as  it  did  do  in  Illinois  Central  Ry.  Co.  v. 
Illiuols,  supra.  It  \b  there  declared  that  the 
right  of  the  states  to  regulate  and  control 
the  shores  of  navigable  waters  and  the  land 
under  them  is  supreme,  and  It  is  there  further 
held  that  It  depends  upon  the  law  of  each 
state  as  to  what  waters  and  to  what  extent 
this  prerogative  of  the  states  over  the  beds 
of  such  streams  shall  be  exercised.  It  is  upon 
that  theory  that  many  of  the  decisions  of  the 
state  courts  have  been  sustained  by  the  Su- 
preme Court  of  the  United  States.  It  is 
held  that  after  statehood  the  state  holds  the 
title  to  the  beds  of  navigable  streams,  and 
that  the  state  may  dispose  of  them.  If  it 
desires  to  do  so,  to  private  owners.  The 
decisions  are  to  the  effect  that  no  such  dis- 
position shall  Interfere  with  the  rights  of 
the  general  government  to  regulate  commerce 
on  such  navigable  streams. 

It  is  suggested  by  my  associates  that  it 
is  vitally  essential  to  the  public  peace  and  to 
individual  security  that  boundaries  of  laud 
should  be  definitely  fi.xed,  and  that  they  are 
definitely  fixed  by  talking  the  thread  of  the 
stream.  This  is  not  and  cannot  be  true  In 
this  state,  where  many  of  our  large  streams 
from  year  to  year  change  their  thread.  Only 
recently  one  of  the  large  rivers  of  the  state 
changed  its  thread  more  than  a  mile  from 
where  it  was  one  year  ago.  The  average 
high-water  mark  would  be  just  as  safe  and 
certain  a  boundary  as  the  thread  of  the 
stream.  If  one  varies,  as  a  rule  the  other 
also  varies. 

It  is  stated  In  section  70  of  Gould  on  Wa- 
ters (3d  Ed.)  that  "the  true  boundary  line 
of  a  navigable  stream  or  lake  Is  the  point  to 
which  the  water  usually  rises  in  ordinary 
seasons  of  high  water,"  and  I  think  that  line 
Just  as  definite  and  as  certain  of  ascertain- 
ment as  the  thread  of  the  stream.  It  Is  per- 
haps useless  for  me  to  continue  this  subject 
fiurther,  but  the  decision  of  my  associates, 


as  I  view  it,  is  so  at  variance  with  the  prin- 
ciples of  sound  public  policy  and  the  rights  of 
the  people  that  I  could  not  refrain  from  ex- 
pressing my  opinion  upon  the  main  principle 
of  law  Involved  in  this  case. 

It  has  been  suggested  that  there  Is  no  law 
of  the  United  States  transferring  the  beds  of 
the  navigable  streams  of  Idaho  to  the  state. 
We  concede  that  there  is  no  positive  law  of 
Congress  to  that  effect,  but  under  the  con- 
struction given  by  the  Supreme  Court  of  the 
United  States  to  the  laud  laws  of  Congress, 
and  to  the  grants  of  the  government,  as  soon 
as  a  territory  becomes  a  state,  the  title  to 
the  beds  of  all  navigable  streams  goes  to  the 
state.  I  would  suggest  that  there  is  no  law 
of  this  state  authorizing  this  court  to  trans- 
fer lands  belonging  to  the  state  to  private 
ownership,  as  has  been  done  in  this  case.  The 
Supreme  Court  of  the  United  States  has  the 
authority  to  construe  the  extent  of  grants 
from  the  United  States  government.  This 
court  takes  the  title  to  the  beds  of  navigable 
rivers  from  the  people  and  gives  It  to  private 
landowners  without  any  authority  In  law  and 
without  any  jurisdiction  In  the  court  to  do  so. 
While  generosity  is  recognized  as  a  good  qual- 
ity of  heart,  it  Is  not  a  very  just  rule  for  the 
courts  to  be  more  generous  with  the  state's 
property  than  it  would  be  with  its  own  prop- 
erty. 

A  long  line  of  able  decisions,  standing  at 
the  head  of  which  are  those  of  the  United 
States  Supreme  Court,  holds  that  grants  of 
the  government  to  settlers  along  navigable 
streams  only  extend  to  high-water  mark,  and 
why  this  yoimg  state  should  adopt  the  com- 
mon rule  in  regard  thereto  is  beyond  my 
comprehension,  for  by  so  doing  hundreds  of 
acres  of  lands  belonging  to  the  public  of  the 
state  are  turned  over  to  a  few  riparian  pri- 
vate landowners,  and,  as  there  are  many 
islands  in  Snake  river  containing  from  a 
few  acres  up  to  more  than  a  hundred,  they 
are  by  this  decision  given  to  persons  who  did 
not  purchase  them  and  did  not  Intend  to  do 
so.  To  such  prodigality  with  the  people's  In- 
heritance, I  am  unalterably  opposed.  Why 
not  protect  the  people's  rights  by  following 
the  precedents  of  the  strongest  courts  la 
the  nation,  rather  than  follow  the  decisions 
of  courts  which  were  hami)ered  by  and  could 
not  escape  from  the  old  common  law  and  rule 
that  is  not  at  all  adapted  to  the  great  rivers 
and  lakes  of  the  United  States,  one  of 
which  lakes  would  contain  the  British  Islands 
and  the  surface  not  then  be  half  covered? 
There  is  a  well-recognized  line  of  declsiona 
which  holds  that  the  riparian  owners  take 
to  the  low-water  mark,  and,  as  I  view  it, 
that  rule  would  protect  the  interest  of  the 
people  of  the  state  much  better  than  the  one 
adopted  by  the  majority  of  the  court  In 
Johnson  v.  Hurst,  10  Idaho,  308,  77  Pac.  784, 
this  court  held  that  the  riparian  owner  took 
to  the  water  line,  not  intimating  that  he  took 
to  the  thread  of  the  stream.  However,  in 
that  case,  the  question  of  the  ownership  of 
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the  land  between  bigh  and  low  water  mark 
was  Involved,  the  parties  apparently  conced- 
ing that  the  riparian  owners'  rights  did  not 
go  to  the  thread  of  the  stream. 

For  the  reasons  above  set  forth,  I  think 
that  the  beds  of  our  navigable  streams  should 
forever  remain  In  the  state  for  the  benefit 
and  welfare  of  the  whole  people,  under  proper 
state  regulation,  and  not  gratuitously  glvea 
to  riparian  owners  by  the  courts  of  the  state 
or  by  the  Legislature. 


MOSS  et  al.  v.  RAMEY. 

(Supreme  Court  of  Idaho.     March  23,   1908.) 

Quieting  Title. 

The  decision  in  the  case  of  O.  P.  Johnson, 
Appellant,  v.  Wm.  M.  Johnson  and  Walter  Grid- 
ley,  Respondents,  95  Pac.  499,  followed  and 
approved. 

Sullivan,  J.,  dissenting. 

(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Canyon  Coun- 
ty; Frank  J.  Smith,  Judge. 

Action  by  A.  B.  Moss  and  another  against 
A.  H.  Ramey.  Judgment  for  defendant,  and 
plalntifTs  appeal.    Reversed. 

Richards  &  Haga,  for  appellants.  Frank 
Harris,  for  respondent. 

STEWART,  J.  This  Is  an  action  to  avdet 
title  to  lots  3  and  4  In  section  22,  lots  1  and 
2  In  section  27,  lots  1  and  2  In  section  28, 
and  lot  1  in  section  33,  all  in  township  8 
north,  of  range  5  west,  Boise  meridian. 

The  plaintiffs  claim  to  be  the  owners  in  fee 
of  this  property,  and  allege  that  the  defend- 
ant claims  an  interest  therein  to  that  portion 
of  said  lots  lying  along  and  bordering  on 
the  right  bank  of  the  main  channel  of  Snake 
river,  and  extending  from  near  the  south  line 
of  lot  1,  in  section  33,  northerly  to  a  point 
some  distance  south  of  the  north  line  of  lot 
3.  section  22,  and  extending  easterly  from 
the  said  right  bank  of  the  main  channel  of 
Snake  river  to  a  ravine  or  slough  passing 
through  and  lying  wholly  within  said  lots  and 
connecting  it  at  both  ends  of  such  ravine 
or  slough  with  the  main  channel  of  Snake 
river,  but  allege  that  said  claim  of  the  de- 
fendant la  without  right.  Is  unjust,  and  un- 
founded, and  a  cloud  upon  plaintiffs'  title 
thereto.  The  plaintiffs  further  allege  that 
the  portion  of  the  main  channel  of  Snake 
river  lying  within  the  north  and  south  bomid- 
aries  of  the  tract  of  land  described  is  not 
navigable,  and  the  westerly  limits  of  said 
lots  extend  to  the  center  line  of  the  main 
channel  of  said  Snake  river,  and  that  said 
Snake  river  In  the  vicinity  of  said  lots  is 
not  a  navigable  stream. 

The  defendant  speclflcally  denies  the  al- 
legations of  the  plaintiffs'  complaint,  and  al- 
leges affirmatively  that  the  defendant  has 
had  continuous,  actual,  open,  adverse,  notori- 
ous, and  exclusive  posaesaion  of  all  of  that 
certain   Island   Involved   in   this   case   lying 
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west  of  and  adjoining  the  channel  of  Snake 
river,  west  of  section  27;  and  that  the  plain- 
tiffs and  their  predecessors  In  Interest  are 
barred  of  any  right  to  bring  this  action  un- 
der the  provisions  of  sections  4036,  4037,  and 
4043,  of  the  Revised  Statutes  of  Idaho  of 
1887.  The  defendant  further  alleges  that 
there  Is  an  Island  bordering  upon  and  lying 
west  of  the  east  channel  of  Snake  river,  west 
of  the  lots  described  in  the  plaintiffs'  com- 
plaint, and  that  said  island  Is  claimed,  owned, 
and  occupied  by  the  defendant  and  has  been 
In  his  possession  under  claim  of  ownership 
since  1803,  with  full  notice  and  knowledge 
to  the  plaintiffs;  that  on  October  5,  1808, 
the  lots  described  In  plaintiffs'  complaint 
were  surveyed  by  the  government  of  the 
United  States,  and  the  west  boundary  there- 
of thereby  established  and  recognized  as 
being  the  east  bank  of  the  east  channel  of 
Snake  river,  and  the  lots  described  In  plain- 
tiffs' complaint  by  the  patents  to  plain- 
tiffs' predecessors  in  Interest  limited  the 
quantity  to  190.60  acres,  and  that  it  was  not 
intended  to  convey  any  land  to  either  of  the 
plaintiffs  or  their  predecessors  in  Interest 
west  of  the  east  bank  of  said  east  channel 
of  Snake  river;  that  the  plaintiffs  nor  their 
predecessors  in  interest  ever  claimed  or  es- 
tablished any  right  whatever  in  and  to  any 
portion  of  said  island;  that  the  plaintiffs 
have  recognized  the  same  as  government 
land,  and  attempted  to  procure  a  title  there- 
to through  an  attempt  of  one  Ruth  Moss 
to  enter  the  same  as  desert  land,  but  that 
said  application  was  rejected  by  the  govern- 
ment on  the  ground  that  the  same  was  not 
desert  land.  The  defendant  further  alleges 
that  he  has  expended  a  large  sum  of  money 
in  the  improvement  and  cultivation  of  said 
island,  made  with  the  full  knowledge  and 
acquiescence  of  plaintiffs.  Upon  these  Is- 
sues the  court  made  his  findings  of  fact,  and 
In  effect  found  that  the  plaintiffs  have  suc- 
ceeded to  the  title  in  fee  to  lots  3  and  4  in 
section  22,  lots  1  and  2  In  section  27,  lots 
1  and  2  in  section  28.  and  lot  1  in  section  33, 
all  In  township  8  north,  range  5  west,  Boise 
meridian,  according  to  the  official  plat  of 
the  survey  of  said  land,  and  that  the  plain- 
tiffs and  their  predecessors  in  interest  have 
owned  the  fee  to  the  same  since  the  year 
1891;  that  the  eastern  boundary  of  said  lots 
1  and  2  of  section  27,  and  lots  1  and  2  of 
section  28,  meanders  within  a  short  distance 
of  an  easterly  channel  of  Snake  river,  vary- 
ing from  a  few  feet  at  the  north  side  of  said 
tract  to  about  100  feet  on  the  south  side; 
that  running  immediately  west  of  said  mean- 
der line  is  a  large  channel  of  Snake  river 
with  well-defined  banks,  the  channel  vary- 
ing in  width  from  100  to  300  feet,  and  the 
depth  from  6  to  10  feet,  through  which  the 
water  of  Snake  river  regularly  flows  dur- 
ing a  large  portion  of  the  year,  varying  from 
3  to  6  months,  and  some  years  the  entire 
season;  that  said  channel  is  an  ancient  cfaan- 
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nel  of  Snake  river,  and  has  been  such  for 
30  years;  that  Immediately  west  of  the  east 
bank  of  said  channel  is  a  large  Island  and 
Islands  comprising  In  the  aggregate  120  acres 
of  land  more  or  less,  which  is  surrounded  on 
the  easterly  side  by  the  smaller  channel  of 
Snake  river  and  on  the  southerly  and  wester- 
ly Bide  by  the  main  channel,  which  main  clian- 
nel  has  well-defined  banks  and  channels  with 
water  flowing  therein  during  the  entire  sea- 
son of  each  year,  the  Island  being  the  proper- 
ty described  in  defendant's  answer  and  al- 
leged to  belong  to  the  defendant;  and  that 
said  Island  is  unsurveyed  government  land, 
and  when  surveyed  according  to  the  Idaho 
survey  would  be  in  section  28,  township  8 
north,  range  5  west;  that  the  defendant 
since  the  year  1893  has  had  continuous,  actu- 
al, open,  adverse,  notorious,  and  exclusive 
possession  of  said  island  lying  west  of  the 
center  line  of  said  easterly  channel,  which 
said  island  is  west  of  said  section  27,  town 
and  range  as  above  given,  and  has  held  said 
island  under  claim  of  ownership  exclusive 
as  against  the  plaintiffs  and  their  predeces- 
sors in  interest,  continuously  since  1893,  and 
since  said  time  has  had  said  land  inclosed 
by  good  and  substantial  indosure  and  has 
cultivated  the  same  to  crops  during  each 
year;  that  the  plaintiffs'  lands  are  limited 
to  the  number  of  acres  described  in  their 
patent,  and  extend  only  to  the  water's  edge 
of  the  most  eastern  channel  east  of  said  is- 
land; that  the  plaintiffs  nor  their  predeces- 
sors in  interest  have  made  no  claim  or  as- 
serted any  right  to  said  island  since  the  year 
1895;  that  the  defendant,  believing  plaintiffs 
claimed  no  interest  to  said  island,  built  a 
house  thereon  and  resided  upon  said  premises 
for  a  number  of  years  and  made  valuable 
improvements  thereon,  and  has  continued  to 
hold  and  claim  the  same  as  his  exclusive 
property. 

As  a  conclusion  of  law,  based  upon  such 
findings  of  fact,  the  court  holds  that  the 
plaintiffs  are  barred  from  recovering  or  as- 
serting any  right  in  or  to  said  island  or  any 
part  thereof,  and  are  barred  from  the  right 
to  bring  any  action,  under  the  provisions  of 
sections  4036,  4037,  and  4043  of  the  Revised 
Statutes  of  1887  of  this  state.  Upon  these 
findings  and  conclusions  of  law  the  court 
rendered  Judgment  in  favor  of  the  defendant 
for  costs.  The  plaintiffs  moved  for  a  new 
trial,  upon  a  statement  duly  prepared  and 
settled,  which  was  overruled,  and  the  plain- 
tiffs appeal  to  this  court  from  the  order  over- 
ruling the  motion  for  a  new  trial  and  from 
the  Judgment. 

From  the  record  it  appears  that  when  the 
government  surveyed  the  lands  in  sections  22, 
27,  28,  33,  and  34,  and  filed  a  plat  thereof, 
Snake  river  was  shown  to  be  the  west  bound- 
ary line  of  lots  3  and  4  in  section  22,  lots  1 
and  2  in  section  27,  lots  1  and  2  in  section  28, 
and  lot  1  in  section  34,  and  that  no  island 
was  surveyed  or  platted  lying  in  Snake  river 
In  front  of  any  of  said  lots.    The  defendant 


introduced  in  evidence  a  plat  made  by  John 
S.  Milligan,  county  surveyor  of  Malheur  coun- 
ty. Or.,  in  which  it  is  shown  that  immediate- 
ly west  of  lots  1  and  2  In  section  27,  and  lots 

1  and  2  In  section  28,  there  Is  an  Island,  and 
that  the  main  channel  of  Snake  river  forms 
a  westerly  boundary  of  said  island,  and  a 
smaller  channel  forms  an  easterly  boundary, 
the  latter  carrying  only  a  part  of  the  water 
as  shown  by  the  findings;  that  these  two 
channels  surround  a  body  of  land  consisting 
of  about  120  acres,  the  island  in  controversy. 

The  record  presents  two  questions  for  con- 
sideration. The  first  Is,  did  the  grant  cover- 
ing lots  1  and  2  in  section  27,  and  lots  1  and 

2  in  section  28,  convey  to  the  patentee  as  a 
part  of  said  lots,  the  land  or  Island  In  con- 
troversy In  this  case?  In  other  words,  did 
the  riparian  owner  take  title  to  the  thread  of 
the  main  channel  of  Snake  river?  This  ques- 
tion has  been  fully  discussed  and  recently 
passed  upon  by  this  court  in  the  case  of  John- 
son V.  Johnson,  95  Pac.  499,  which  opinion  we 
approve  in  this  case,  and  consider  that  the 
same  fully  disposes  of  said  question  adverse- 
ly to  respondent. 

The  defendant  also  relies  upon  the  defense 
that  the  plaintiffs  and  their  predecessors  In 
Interest  have  not  been  seised  or  possessed  of 
the  premises  In  controversy  within  five  years 
prior  to  the  commencement  of  said  suit,  and 
as  a  result  are  barred  by  the  statute  of  lim- 
itations. This  defense  is  based  upon  the  stat- 
ute which  provides  that  no  recovery  of  real 
property  can  be  maintained  unless  it  appears 
that  the  plaintiffs,  their  ancestors,  predeces- 
sors, or  grantors,  were  seised  or  possessed 
thereof  within  five  years  before  the  com- 
mencement of  such  action.  Rev.  St.  1887, 
i  4036.  The  defendant  claims  that  he  has  been 
in  the  continuous,  actual,  open,  adverse,  no- 
torious, and  exclusive  possession  of  the  prop- 
erty in  controversy  since  the  year  1893 ;  and 
under  this  allegation  of  the  answer  the  court 
found  the  same  to  be  true,  and  found  that 
said  defendant  has  held  said  property  under 
claim  of  ownership  exclusively  against  the 
plaintiffs  and  their  predecessors  In  Interest 
continuously  and  against  all  other  persons 
whatsoever  since  the  year  1893,  and  has  had 
said  property  inclosed  by  good  and  substan- 
tial Inclosure,  and  has  cultivated  the  same 
during  each  year  since  1893.  The  defendant 
contends  that  the  same  facts  which  Justified 
the  court  in  making  the  finding  that  he  had 
been  in  the  exclusive  possession  of  said  prop- 
erty for  more  than  five  years  last  past  con- 
stituted a  disseisin  of  said  property,  and  by 
reason  of  such  fact  that  the  plaintiffs  cannot 
maintain  this  action  because  they  and  their 
predecessors  In  interest  have  not  been  seised 
or  possessed  of  said  property  within  five  years 
before  the  commencement  of  this  action. 
Rev.  St.  1887,  i  40.S6,  provides:  "No  action 
for  the  recovery  of  real  property,  or  for  the 
recovery  of  the  possession  thereof,  can  be 
maintained,  unless  It  appear  that  the  plain- 
tiff, his  ancestor,  predecessor,  or  grantor,  was 
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seised  or  possessed  of  the  property  In  ques- 
tion within  fire  years  before  the  commence- 
ment of  the  action." 

The  fludtngs  in  this  case  are  to  the  effect 
that  the  property  in  controversy  was  uusur- 
veyed  government  land,  and  that  the  defend- 
ant entered  into  possession  of  the  same, 
claiming  that  the  same  was  government  land 
and  that  the  plaintiffs  had  no  title  thereto, 
and  that  the  defendant  lus  held  possession 
of  said  property  under  said  claim  since  the 
year  1893. 

The  question  then  arises:  Will  such  facts 
defeat  the  plaintiffs'  right  to  recover  said 
property?  The  theory  of  the  trial  court  was 
that  the  plaintiffs  could  not  recover  in  this 
action  because  the  property  in  controversy 
was  iinsurveyed  government  land  and  did  not 
belong  to  the  plaintiffs,  and  that  the  defend- 
ant entered  upon  said  laud  as  government 
land  and  has  had  the  exclusive  possession 
thereof  since  the  year  1893.  This  case  was 
tried  and  decided  by  the  trial  court  upon  the 
theory  that  the  land  in  controversy  was  un- 
surveyed  government  land,  but  this  court 
finds  that  the  legal  title  was  in  the  riparian 
owner.  What  finding  the  court  would  have 
made  upon  the  question  of  adverse  possession, 
had  such  court  determined  that  the  legal  title 
was  in  the  riparian  owner,  this  court  is  un- 
able to  say.  For  the  reasons  stated  in  the 
opinion  in  Johnson  v.  Johnson,  supra,  this 
case  must  be  reversed.  And,  Inasmuch  as 
the  court's  findings  were  made  upon  a  wrong 
theory  of  the  law,  we  deem  it  only  just  to  all 
parties  to  grant  a  new  trial  in  order  that  the 
court  may  determine  whether  plaintiffs'  title 
has  been  divested  or  right  of  action  arrested 
by  adverse  possession  of  the  defendant. 

The  judgment  will  be  reversed,  and  a  new 
trial  ordered,  with  leave  to  either  party  to 
amend  their  pleadings.  Costs  awarded  to 
appellants. 


AILSHIE,  C.  J.,  concurs, 
dissents. 


SULLIV.\N,  J., 


STATE  ▼.  PECK. 
(Supreme  Court  of  Idaho.     May  5,  1908.) 

1.  Criminal  Law  —  Appeal— Evidence— Bill 
or  Exceptions. 

In  order  to  present  to  this  court  for  review 
the  evidence  in  a  criminal  case,  or  tlie  rulings 
and  decisions  of  the  court  in  admittinpr  or  re- 
'  jectinR  evidence,  it  is  necessary  to  incorporate 
in  a  bill  of  exceptions  80  much  of  the  evidence 
as  is  necessary  to  present  the  questions  of  law 
upon  which  the  exception  is  based. 

fEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  15,  Criminal  Law,  {  2816.] 

2.  Same— Comments  of  Attorney. 

This  court  will  not  review  comments  of  the 
prosecuting  attorney  upon  the  evidence,  or,  as 
to  what  has  been  proven  and  what  not  proven, 
in  the  absence  of  the  evidence. 

fEd.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  15,  Criminal  Law.  $  2U2U.J 

3.  Same— Instbuctions. 

To  authorize  this  court  to  review  the  in- 
structions given  by  the  court  upon  its  own  mo- 


tion, such  instructions  must  be  presented  to  this 
court  by  proper  bill  of  exceptions,  either  incor- 
porating the  instructions  given,  or  the  exception 
with  a  proper  identification  of  such  instructions, 
showing  that  the  e.\ception  was  taken  at  the 
time  the  instructions  were  given. 

[Ed.  Note.- For  coses  in  point,  see  Cent.  Dig. 
vol.  15,  Criminal  Law,  $  2818.] 

4.  Same. 

This  court  will  not  review  an  instruction 
advising  the  jnry  as  to  acquittal  in  the  atwenoe 
of  the  evidence. 

[Ekl.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  15,  Criminal  Law,  H  2940-2945.] 

5.  Same— Instbuction  to  Acquit. 

An  instruction  directing  a  jury  to  acquit  is 
erroneous,  as  the  court  is  only  authorized  to  ad- 
vise the  jury. 

ff^.  Note. — For  cases  in  point,  see  Cent.  Die. 
vol.  14,  Criminal  Law,  K  1727-1729.] 

6.  Same. 

Whore  the  court  has  fully  and  fairly  in- 
structed the  jury  upon  a  question  of  law,  it  is 
not  error  to  refuse  an  instruction  submitted  by 
the  defendant  covering  the  same  proposition  of 
law. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  14,  Criminal  Law,  i  2011.] 

7.  Same. 

An  instruction  which  invades  the  province 
of  the  jury,  and  directs  them  with  reference  to 
questions  of  fact,  is  erroneous,  and  tlie  court 
commits  no  error  in  refusing  to  give  the  same. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  14.  Criminal  Law,  U  1703,  1704.] 

8.  Same— Refusal  of  Bail. 

The  refusal  of  the  trial  court  to  admit  a 
defendant  to  hail  cannot  be  reviewed  upon  an 
appeal  from  the  judgment. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  15,  Criminal  Law,  S{  2986-2990.] 

(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Nez  Perce 
County;    E^ar  C.  Steele,  Judge. 

Boy  Clark  Peck  was  convicted  of  grand 
larceny,   and  he  appeals.     Afllrmed. 

Clay  MacNamee,  for  appellant.  J.  J.  Gu- 
heen.  Atty.  Gen.,  and  B.  S.  Crow,  for  the 
State. 

STEWART,  J.  The  defendant  was  convict- 
ed of  the  crime  of  grand  larceny.  He  moved 
for  a  new  trial,  which  was  denied,  and  this 
appeal  is  from  the  order  denying  the  motion 
for  a  new  trial  and  from  the  Judgment.  The 
appellant  assigns  10  errors,  the  first  of  which 
relates  to  the  admission  of  certain  portions 
of  the  evidence  of  a  witness  introduced  by 
the  state.  The  second  relates  to  the  acts  of 
the  court  In  sustaining  objections  to  certain 
questions  asked  a  witness  upon  cross-exam- 
ination by  counsel  for  the  defendant  The 
third  relates  to  remarks  made  by  the  prose- 
cuting attorney  during  his  argument.  The 
fourth  relates  to  an  instruction  given  by  the 
court  on  his  own  motion.  The  fifth,  sixth, 
seventh,  and  eighth  relate  to  the  refusal  to 
give  certain  instructions  asked  for  by  the  de- 
fendant. The  ninth  relates  to  the  entering 
of  judgment  on  the  verdict.  The  tenth  re- 
lates to  the  refusal  of  the  court  to  admit  the 
defendant  to  bail  after  sentence. 

The  Attorney  General  contends  that  this 
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court  cannot  consider  any  matters  relating 
to  the  evidence,  for  the  reason  that  the  tran- 
script does  not  sbow  that  the  evidence,  to 
which  objection  was  made,  was  Incorporated 
In  a  hill  of  exceptions,  and  for  that  reason 
It  does  not  appear  what  testimony  was  offer- 
ed and  what  rejected,  or  that  the  trial  Judge 
ever  saw,  approved,  settled,  or  allowed  a  bill 
of  exceptions  containing  the  evidence  set 
forth  In  the  transcript  as  the  evidence  In  said 
case.  This  objection  is  well  taken.  The 
transcript  In  this  case  first  shows  the  appear- 
ances, the  filing  of  the  information,  the  allow- 
ance of  time  in  which  to  prepare  a  statement 
on  motion  for  a  new  trial,  and  then  follows 
what  purports  to  be  evidence  given  upon  said 
trial ;  but  it  does  not  appear  at  any  place 
that  the  evidence  was  given,  or  that  It  was 
settled  or  allowed  by  a  bill  of  exceptions,  or 
identified  by  the  trial  Judge  as  evidence  given 
in  said  cause.  After  the  evidence  Is  set  out, 
then  comes  what  counsel  designates  as  a  hill 
of  exceptions,  entitled  as  follows:  "Bill  of 
Exceptions.  Comes  now  the  defendant,  Roy 
Clark  Pe<'k,  by  and  through  his  counsel,  Ed- 
gar G.  Riste  and  Clay  MacNamee,  and  pre- 
sent and  set  forth  the  following  bill  of  ex- 
ceptions on  his  motion  for  a  new  trial  herein, 
which  are  as  follows" — then  follows  certain 
statements  purported  to  have  been  made  by 
the  prosecuting  attorney,  and  purported  ob- 
jections and  exceptions  thereto  by  counsel 
for  defendant;  then  the  instructions  given 
by  the  court  on  his  own  motion,  followed  by 
Instructions  1,  2,  3,  and  4,  requested  by  coun- 
sel for  defendant  and  refused  by  the  court. 
The  verdict,  Judgment,  notice  of  motion  for 
bail  pending  appeal  and  certain  afiBdavits  in 
support  of  the  same,  assignments  of  error, 
and  a  certificate  of  the  trial  Judge  as  fol- 
lows: "Entire  and  foregoing  bill  of  excep- 
tions on  motion  for  a  new  trial  Is  hereby  set- 
tled and  allowed  as  a  true  bill  of  exceptions 
of  the  case  herein."  So  It  does  not  appear 
that  the  purported  evidence  contained  in  the 
transcript  was  incorporated  in  or  made  a 
part  of  the  record  by  bill  of  exceptions. 

Rev.  St.  1887,  §  7940,  among  other  things, 
provides:  "That  on  the  trial  of  an  indictment 
(which  Includes  a  trial  upon  information), 
exceptions  may  be  taken  by  the  defendant 
to  a  decision  of  the  court  2.  In  admitting  or 
rejecting  testimony,  or  In  deciding  any  ques- 
tion of  law  not  a  matter  of  discretion,  or  In 
charging  or  instructing  the  Jury  upon  the 
law  on  the  trial  of  the  issue." 

Rev.  St.  1887,  i  7941,  provides:  "When  a 
party  desires  to  have  the  exceptions  taken 
at  the  trial  settled  In  a  bill  of  exceptions,  the 
draft  of  a  bill  must  be  prepared  by  him  and 
presented,  upon  notice  of  at  least  two  days, 
to  the  district  attorney,  to  the  Judge  for  set- 
tlement, within  ten  days  after  Judgment  has 
been  rendered  against  him,  unless  further 
time  Is  granted  by  the  Judge,  or  by  a  Justice 
of  the  Supreme  Court,  or  within  that  period 
the  draft  must  be  delivered  to  the  clerk  of 
the  court  for  the  Judge.    When  received  by 


the  clerk,  he  must  deliver  It  to  the  Judge,  or 
transmit  It  to  him  at  the  earliest  period  prac- 
ticable. When  settled,  the  bill  must  be  signed 
by  the  Judge  and  filed  with  the  clerk  of  the 
court." 

Rev.  St.  1887,  S  7942,  provides:  "Excep- 
tions may  be  taken  by  either  party  to  the 
decision  of  a  court  or  Judge  upon  a  matter 
of  law  in  granting  or  refusing  a  motion  for 
a  new  trial." 

Section  7944  provides:  "When  a  party  de- 
sires to  have  the  exceptions  mentioned  In  the 
last  two  sections  (one  of  which  is  sec.  7942) 
settled  in  a  bill  of  exceptions,  the  draft  of 
a  bill  must  be  prepared  by  him  and  presented, 
upon  notice  of  at  least  two  days  to  the  ad- 
verse party,  to  the  Judge  for  settlement,  with- 
in ten  days  after  the  order  or  ruling  com- 
plained of  is  made,  unless  further  time  is 
granted  by  the  Judge,  or  by  a  Justice  of  the 
Supreme  Court,  or  within  that  period  the 
draft  must  be  delivered  to  the  clerk  of  the 
court  for  the  Judge.  When  received  by  the 
clerk,  he  must  deliver  it  to  the  Judge,  or 
transmit  it  to  him  at  the  earliest  period  prac- 
ticable. W^hen  settled,  the  bill  must  be  sign- 
ed by  the  Judge  and  filed  with  the  clerk  of 
the  court." 

Section  794.5  provides:  "A  bill  of  excep- 
tions must  contain  so  much  of  the  evidence 
only  as  is  necessary  to  present  the  questions 
of  law  upon  which  the  exceptions  were  taken, 
and  the  Judge  must,  upon  the  settlement  of 
the  bill,  whether  agreed  to  by  the  parties  or 
not,  strike  out  all  other  matters  contained 
therein." 

Section  7946  provides:  "When  written 
charges  have  been  presented,  given,  or  refus- 
ed, the  questions  presented  in  such  charges 
need  not  be  excepted  to  or  embodied  in  a 
bill  of  exceptions,  but  the  written  charges, 
with  endorsements  showing  the  action  of 
the  court,  form  part  of  the  record,  and  any 
error  in  the  decision  of  the  court  thereon, 
may  he  taken  advantage  of  on  appeal,  in  like 
manner  as  if  presented  in  a  bill  of  excep- 
tions." 

The  statute  thus  provides  that,  In  order  to 
present  to  this  court  the  evidence  in  a  crim- 
inal case,  or  the  rulings  and  de(.-lKions  of  the 
court  in  admitting  or  rejecting  evldenc«,  it 
is  necessary  to  incoriwrate  In  a  bill  of  ex- 
ceptions so  much  of  the  evidence  as  Is  neces- 
sary to  present  the  questions  of  law  ujwn 
which  the  exception  is  based.  Rev.  St.  1887. 
SJ  7940,  7iHl.  7945,  supra ;  State  v.  Dupuis,  7 
Idaho,  C14,  63  Pac.  0."). 

The  first  and  second  alleged  errors,  not 
being  saved  by  a  bill  of  excepti<ms  as  re- 
quired by  the  statute,  are  not  subject  to  re- 
view by  this  court. 

The  third  error  assigned  relates  to  cer- 
tain comments  made  by  the  i)rosec-utlng  at- 
torney ui)on  the  failure  of  the  defendant  to 
produce  certain  witnesses,  whom  the  defend- 
ant claimed  to  be  with  him  at  the  time  he  pur- 
chased the  horse  in  question.  This  exception 
Is  found  In  the  bill  of  exceptions,  but  as  the 
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bill  of  exceptions  does  not  contain  the  evi- 
dence, it  Is  impossible  for  this  court  to  de- 
termine the  propriety  of  the  cominents  of  the 
prosecuting  attomej-.  We  are  not  advised 
what  the  evidence  was,  therefore  cannot  tell 
what  It  did  show  or  failed  to  show,  and  for 
that  reason  cannot  determine  whether  the 
prosecuting  attorney's  remarks  were  legiti- 
mate argument,  or  otherwise. 

The  fourth  error  relates  to  a  certain  In- 
struction given  by  the  court  upon  its  own 
motion.  An  examination  of  the  record,  how- 
ever, does  not  disclose  any  exception  taken  to 
this  Instruction.  By  falling  to  except  to  the 
instruction  at  the  time  it  was  given  the  de- 
fendant waives  the  right  to  allege  the  giving 
of  the  same  as  error.  In  the  case  of  State 
V.  Suttles,  13  Idaho,  88,  88  Pac.  238,  In  dis- 
cussing this  question,  this  court  said:  "While 
the  statute  gives  the  defendant  an  exception 
to  all  instructions  given  upon  request  of  the 
state,  it  is  still  obligatory  upon  the  defend- 
ant to  except  to  any  instruction  given  by  the 
court  on  Its  own  motion  at  the  time  It  is 
given,  and  if  he  falls  to  do  so,  he  will  be 
deemed  to  have  walvetl  any  objection  he  had 
and  to  have' been  satisfied  with  the  Instruc- 
tion at  the  time  it  was  given.  In  order, 
tlierefore,  to  present  bis  objection  on  appeal. 
It  is  necessar.v  to  take  exception  and  have 
the  same  settled  in  a  bill  of  exceptions." 
The  instruction  complained  of  Is  Incorirarat- 
e<l  in  what  is  denominated  a  bill  of  excep- 
tions, but  the  bill  of  exceptions  does  not 
show  that  any  exception  was  taken  to  this 
Instruction  at  the  time  the  same  was  given. 
Therefore,  no  error  appears  under  this  as- 
signment. 

Under  the  provisions  of  Rev.  St.  1887, 
i  7976,  gubds.  7,  8,  the  written  charges  ask- 
ed and  refused,  and  all  charges  given  and 
the  indorsements  tliereon,  become  a  part  of 
the  record,  and  may  be  transmitted  to  this 
court  upon  api)eal.  To  review  the  Instruc- 
tions given  by  the  court  on  its  own  motion, 
the  defendant  must  except  to  the  giving  of 
such  Instructions  at  the  time  given,  and  in 
order  to  present  such  exception  on  appeal 
It  is  necessary  to  have  such  exception  In- 
corporated In  a  bill  of  exceptions.  The  bill 
of  exceptions  may  contain  the  instructions 
given  with  the  exception,  or  may  omit  the 
instructions  and  Identify  the  instructions  by 
proper  reference.  It  is  sufficient  If  the  bill 
of  exceptions  clearly  shows  the  luKtructious 
given,  and  that  the  exception  was  taken  at 
the  time  It  was  given.  If  the  exception  is 
not  presented  in  this  manner  to  this  court, 
then  the  defendant  will  be  deemed  to  have 
waived  any  objection  to  the  giving  of  such 
instructions.  Rev.  St.  1887.  S8  7040,  7000, 
80.-)l ;  State  v.  Suttles,  13  Idaho,  as,  88  Pac. 
238. 

Under  the  provisions  of  section  7946,  In- 
structions requested  by  either  the  state  or 
the  defendant  and  refused,  need  not  be  ex- 
cepted to  or  enihodle<l  in  a  liUl  of  e.vcei)tlons, 
but  the  instructions  with  indorsements  show- 


ing the  acta  of  the  toart  form  part  of  the 
record,  and  any  error  or  decision  of  tlie 
court  thereon  may  be  taken  advantage  of  on 
appeal  in  the  same  manner  as  if  presented 
in  a  bill  of  exceptions.  Thus,  under  the 
statute,  instructions  requested  are  deemed 
excepted  to  and  become  a  part  of  the  record, 
and  may  be  reviewed  on  appeal  without  a 
bill  of  exceptions,  while  the  action  of  the 
court  in  giving  instructions  on  Its  own  mo- 
tion must  be  presented  to  this  court  by  a  bill 
of  exceptions  in  order  to  have  such  action 
reviewed. 

The  fifth  assignment  of  error  relates  to 
the  refusal  of  the  trial  court  to  give  the  fol- 
lowing instruction:  "The  Jnry  Is  instructed 
that  the  evidence  before  them  is  insufflcient 
upon  which  to  base  a  conviction  and  directs 
that  they  return  a  verdict  of  not  guilty." 
But,  as  the  evidence  is  not  brought  to  this 
court,  we  are  unable  to  determine  whether 
or  not  this  Instruction  would  have  been  ap- 
plicable to  the  evidence  or  not  We  cannot 
say  that  the  court  erred  in  refusing  to  give 
this  instruction,  because  we  are  not  advised 
as  to  what  evidence  was  before  the  court 
and  the  jury,  or  whether  it  authorized  a  con- 
viction or  acquittal.  There  is,  however,  an- 
other objection  to  this  instruction,  and  that 
is  that  the  statute  does  not  authorize  the  trial 
court  to  instruct  a  Jury  to  acquit  Rev.  St 
1887.  I  7877,  provides:  "If  at  any  time  after 
the  evidence  on  either  side  Is  closed,  the 
court  deems  it  insufficient  to  warrant  a  con- 
viction, it  must  advise  the  jury  to  acquit 
the  defendant.  But  the  Jury  are  not  bound 
by  the  advice."  IJnder  this  statute,  if  the 
evidence  is  insufflcient,  the  court  may  advise 
the  jury  to  acquit,  but  the  court  is  not  au- 
thorized to  Instruct  the  Jury  to  acquit.  Sub- 
division 6,  Rev.  St.  1887,  S  785,5.  reads:  "The 
judge  must  then  charge  the  Jury  if  request- 
ed by  either  party;  he  may  state  the  testi- 
mony and  declare  the  law,  but  must  not 
charge  the  Jury  in  respect  to  matters  of  fact" 
Had  the  court  given  this  Instruction  it  would 
have  violated  this  provision  of  the  statute, 
as  it  would  have  directed  the  jury  as  to 
matters  of  fact.  Territory  v.  Neilson,  2  Ida- 
ho (Ilnsb.)  614,  23  Pac.  537 ;  State  v.  Wright, 
12  Idaho.  212.  85  Pac.  403. 

Appellant  next  alleges  as  error  the  refusal 
of  the  trial  court  to  give  the  following  in- 
struction: "The  court  instructs  the  jury 
that  the  possession  of  property,  however  re- 
cent, Is  not  of  Itself  a  criminating  circum- 
stance, but  to  such  evidence  of  possession 
must  be  added  circumstances  that  will  prove 
defendant's  guilt  beyond  a  reasonable  doubt" 
This  Instruction  is  not  a  correct  statement 
of  the  law,  and  also  Invades  the  province  of 
the  jury  In  determining  questions  of  fact 
It  tells  the  Jnry  that  the  possession  of  prop- 
erty, however  recent,  is  not  of  Itself  a  crim- 
inating clrcumstjmce,  and  that  to  such  evi- 
dence of  possession  must  be  added  circum- 
stances that  will  prove  defendant's  guilt 
beyond  a  reasonable  doubt.     As  we  under- 
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stand  the  law,  possession  of  property  recent- 
ly stolen  Is  not  evidence  suflScient  of  Itself 
to  warrant  a  conTlctlou,  but  is  a  circum- 
stance tending  to  sbow  guilt,  which,  taken 
In  connection  with  other  evidence.  Is  to  deter- 
mine the  question  of  guUt.  State  v.  Wright, 
12  Idaho,  212,  85  Pac.  493.  The  court  how- 
ever, had  fully  and  correctly  Instructed  the 
Jury  upon  this  question,  and  for  that  reason 
It  was  not  error  to  refuse  to  give  sucb  In- 
struction. State  V.  Rooke,  10  Idaho,  388, 
79  Pac.  82. 

Instruction  No.  3,  requested  by  the  defend- 
ant, is  as  follows:  "The  court  Instructs  the 
Jury  that  the  fact  of  possession  of  the  prop- 
erty of  another  is  offset  by  the  evidence  of 
good  character  when  sucb  evidence  of  good 
character  Is  believed."  This  instruction 
clearly  invades  the  province  of  the  Jury,  and 
is  erroneous.  The  court,  however,  had  fully 
instructed  the  jury  upon  the  question  of  good 
character  and  the  effect  to  be  given  to  evi- 
dence In  relation  thereto.  For  both  reasons 
the  court  committed  no  error  in  refusing 
such  instruction. 

Instruction  No.  4,  requested  by  defend- 
ant, is  as  follows:  "The  court  instructs  the 
Jury  that  flight  Is  an  incriminating  circiun- 
stance,  and  the  lack  of  flight  in  the  case  pre- 
sented by  the  state  is  a  material  lessening 
of  the  proof  of  guilt  placed  before  you." 
This  instruction,  like  those  above.  Invades 
the  province  of  the  Jury,  and  Is  not  a  cor- 
rect statement  of  the  law.  To  say  that  be- 
cause the  evidence  of  tbe  state  does  not  sbow 
flight  that  therefore  the  guilt  of  the  defend- 
ant is  very  much  lessened  Is  clearly  invad- 
ing the  province  of  the  Jury  In  determining 
the  effect  to  be  given  to  flight,  or  the  effect 
to  be  given  to  the  lack  of  flight.  The  court, 
however,  has  no  power  to  say  to  a  Jury  that 
one  fact  of  evidence  offsets  or  detracts  from 
the  force  or  effect  of  some  other  fact.  This 
is  one  of  the  things  the  Jury  are  required 
to  determine  in  order  to  reach  a  verdict. 
This  Instruction,  therefore,  clearly  invades 
the  province  of  the  Jury,  and  also  Is  not  a 
correct  statement  of  the  law,  and  the  court 
committed  no  error  in  refusing  to  give  the 
same. 

The  ninth  error  alleges  that  the  court  erred 
in  pronouncing  sentence  against  the  defend- 
ant on  the  verdict  herein.  We  are  unable  to 
determine  Just  what  counsel  meant  by  this 
assignment.  If  It  Is  meant  that  the  evidence 
does  not  warrant  the  verdict,  then  It  is  an- 
swered by  the  failure  to  present  to  this  court 
by  proper  bill  of  exceptions  the  evidence 
given  at  the  trial.  If  it  is  because  the  Jury 
were  not  properly  directed  as  to  the  law.  It 
may  be  answered  by  the  record  which  shows 
that  no  exception  was  taken  to  the  law  as 
given  by  the  court,  and  as  to  the  instructions 
requested  by  the  defendant,  the  court  com- 
mitted no  error  in  refusing  the  same. 

As  a  tenth  assignment  of  error,  counsel 
alleges  that  tbe  court  erred  In  refusing  to 


admit  the  defendant  to  bail  after  sentence 
pending  his  appeal.  The  record  does  not 
sbow  that  tbe  trial  Judge  ever  made  any 
order  w^ith  reference  to  ball,  either  In  admit- 
ting or  refusing  bail.  For  that  reason,  the 
question  of  ball  Is  not  before  this  court  for 
review.  Tbe  action  of  the  court  with  refer- 
ence to  bail  cannot  be  reviewed  upon  appeal 
from  the  Judgment.     Rev.  St  1887,  g  8W2, 

SUlHl.   3. 

We  find  no  error  In  this  record,  and  the 
Judgment  will  be  affirmed. 

AILSHIE,  C.  J.,  and  SULLIVAN.  J.,  con- 
cur. 


In  re  BEDFORD'S  ESTATE. 
COMMERCIAL  NAT.  BANK  v.  BED- 
FORD «t  al. 
(Supreme  Court  of  Utah.     April  9,  1908.) 

1.  Homestead  —  Allowance  —  Increase  in 
Valve  — Effect  —  Conclusiveness  or  Al- 
lotment. 

Rev.  St.  189a  3  2829.  provides  that  a  home- 
stead of  land  and  appurtpnances  not  exceeding 
tbe  sum  of  $2,000,  and  $250  additional  for  each 
minor  cliild,  shall  be  wholly  exempt  from  the 
payment  of  debts  of  the  decedent,  and  shall  be 
the  absolute  property  of  the  surviving  husband 
or  wife  and  minor  children,  to  be  set  apart  on 
petition  and  notice  at  any  time  after  the  return 
of  the  inventory.  Held  that,  where  real  estate 
was  set  apart  as  a  homestead  to  the  surviving 
wife  and  a  minor  child,  it  became  theirs  ab- 
solutely, subject  only  to  the  valid  liens  or  mort- 
gages with  which  it  might  be  incumbered,  and 
the  estate  wa8_  not  subject  to  be  reopened  and 
further  administered  because  at  a  subsequent 
time  tbe  value  of  the  property  set  aside  exceed- 
ed the  limit  of  the  statutory  homestead  ex- 
emption. 

2.  Same— "Absolute." 

The  word  "absolute."  as  used  in  Rev.  St. 
1898,  §  2829,  providing  for  the  setting  apart  of 
a  homestead  as  the  absolute  property  of  the  sur- 
viving husband  or  wife  and  minor  children, 
means  complete,  final,  perfect,  unconditional, 
unrestricted,  not  relative,  not  limited,  independ- 
ent of  anything  extraneous;  and  in  the  sense 
of  complete,  and  not  limited,  it  distinguishes 
an  estate  in  fee  from  an  estate  in  remainder, 
and  characterizes  a  pure  estate,  unmixed  and 
unconnected  with  any  peculiarities  or  qualifica- 
tions ;  a  naked  estate,  freed  from  any  qualifica- 
tions and  re.«trictiona  in  the  donee. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  vol.  1,  p.  38;  vol.  8,  p.  7otiO.] 

Appeal  from  District  Court,  Second  Dis- 
trict ;   J.  A.  Howell,  Judge. 

Petition  by  the  Commercial  National  Bank 
against  Emella  O.  Bedford  and  others  to  re- 
oi)en  the  probate  proceedings  In  the  matter  of 
the  estate  of  C.  A.  Bedford,  deceased.  From 
a  judgment  for  defendants,  plaintiff  appeals. 
Aftirmed. 

A.  R.  Hoy  wood,  for  appellant  Valentine 
Gideon,  for  respondents. 

Mccarty,  C.  J.  C.  a.  Bedford  died  Janu- 
ary 9,  18!)8.  leaving  a  widow  and  one  minor 
son.  .\t  the  time  of  bis  death  Bedford  was 
engaged  in  the  hardware  business  at  Ogdcn, 
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Utah.  The  stodc  of  hardware,  together  with 
certain  real  property  situated  in  Weber  coun- 
ty, constituted  his  entire  estate.  Upon  the 
real  estate,  wblcb  was  used  by  Bedford  and 
bis  family  as  a  homestead,  was  a  mortgage  In 
favor  of  tbe  Commercial  National  Bank  of 
Ogdeii,  appellant  herein.  The  estate  was  duly 
probated,  and  tbe  stock  of  hardware  apprais- 
ed at  $2,530  and  the  real  estate  at  $1,900. 
The  stock  of  hardware  was  subsequently  re- 
appraised and  sold  for  $1,304.45.  Tbe  money 
received  for  the  hardware  was  used  in  pay- 
ing off  the  mortgage  referred  to,  and  in  pay- 
ing the  expenses  of  probating  the  estate.  Aft- 
er notice  to  creditors  had  been  duly  given,  a 
large  number  of  claims  against  the  estate  were 
duly  presented,  approved,  and  allowed.  Among 
the  claims  thus  presented  was  one  for  $500  in 
favor  of  the  appellant  None  of  these  claims 
were  ever  paid.  Subsequent  to  the  filing  of  the 
Inventory  and  appraisement,  the  widow,  E^- 
elia  O.  Bedford,  filed  a  petition  praying  that 
the  real  estate  be  set  apart  to  her  and  her  mi- 
nor son  as  a  homestead.  Notice  was  duly  giv- 
en and  a  hearing  bad  upon  the  petition.  The 
appellant  herein  appeared  by  its  counsel  at 
said  hearing  and  opposed  the  granting  of  the 
petition.  On  June  28,  1898,  the  district  court 
made  an  order  setting  apart  the  real  property 
to  Emelia  O.  Bedford  and  her  minor  son, 
Clayton  O.  Bedford,  as  a  homestead  under 
section  2829,  Rev.  St.  1898.  On  June  29,  1898. 
the  executors  filed  their  final  account  in  said 
cause,  which,  after  due  notice  thereof  had 
been  given,  was,  by  the  court,  allowed  and 
settled;  and  thereafter,  on  or  about  August 
3,  1898,  the  court  made  and  entered  an  order 
discharging  the  executors  from  further  ad- 
ministering upon  the  estate,  thereby  bringing 
said  proceedings  to  a  close.  No  property  has 
since  been  discovered  belonging  to  the  estate 
other  than  tbe  stock  of  hardware  and  the  real 
estate  mentioned;  and  no  appeal  has  ever 
been  taken  from  any  of  the  orders  made  or 
from  tbe  decree  of  final  distribution  in  said 
proceedings;  nor  have  any  of  said  orders 
been  vacated,  or  in  any  manner  modified  or 
disturbed.  About  the  month  of  May,  1907, 
the  widow,  Emelia  O.  Bedford,  sold  the  land 
theretofore  set  apart  as  a  homestead  for  $4,- 
300.  The  sale  of  the  minor's  interest  was  au- 
thorized by  an  order  of  court  under  guardian- 
ship proceedings  wherein  the  said  Emelia  O. 
Bedford  was  named  as  guardian.  On  April 
10,  1907,  appellant  filed  its  petition  in  the  dis- 
trict court  of  Weber  county,  asking  that  the 
probate  proceedings  In  tbe  matter  of  the  es- 
tate of  C.  A.  Bedford,  deceased,  be  reopened 
on  the  ground  that  since  tbe  discharge  of  the 
executors  additional  assets  belonging  to  said 
estate  had  been  discovered,  and  that  the  same 
had  come  into  the  hands  of  the  widow,  Eme- 
lia O.  Bedford.  To  this  petition  an  answer 
was  filed  by  the  widow  for  herself,  and  as 
guardian  for  the  minor  child.  A  hearing  was 
had  on  tbe  petition  and  tbe  answer  filed 
thereto,  and  the  court  found  that  no  property 


bad  been  discovered  belonging  to  tbe  estate' 
except  what  bad  been  administered,  and  dis- 
missed the  petition.  From  the  order  and  de- 
cree dismissing  this  petition,  this  appeal  is 
prosecuted. 

It  is  contended  on  behalf  of  apr>ellant  that 
the  decree  of  the  court  setting  apart  the  real 
property  as  a  homestead  for  tbe  widow  and 
minor  child  did  not  invest  them  with  the  title 
thereto,  but  limited  their  Interest  therein  to 
$2,250,  the  amount  of  tbe  exemption  provided 
for  in  section  2829,  Rev.  St.  1898,  for  a  sur- 
viving widow  and  one  minor  child.  In  other 
words,  it  seems  to  be  the  theory  of  counsel 
for  appellant  that  tbe  decree  only  gave  the 
widow  and  minor  child  the  right  to  occupy 
the  property  as  a  homestead  until  such  time 
as  Its  value  might  be  greater  than  the  home- 
stead exemption,  and  if  at  any  time  the  value 
of  tbe  homestead  should  exceed  the  sum  of 
$2,250  the  estate  should  be  reopened  and  fur- 
ther administered,  and  the  property  sold,  and 
the  proceeds  in  excess  of  $2,250,  or  so  much 
thereof  as  might  be  necessary,  applied  to  the 
payment  of  the  claims  which  had  been  pre- 
sented to  and  approved  by  the  executors  and 
altowed  by  the  court.  We  think  this  conten- 
tion Is  untenable  and  entirely  without  merit. 
Section  2829,  Rev.  St.  1898,  so  far  as  material 
here,  provides  that  "a  homestead  consisting 
of  land  and  appurtenances  not  exceeding  the 
sum  of  two  thousand  dollars,  and  two  hun- 
dred and  fifty  dollars  additional  for  each  mi- 
nor child  •  •  •  shall  be  wholly  exempt 
from  tbe  payment  of  the  debts  of  the  decedent 
and  shall  be  the  absolute  property  of  tbe  sur- 
viving husband  or  wife  and  minor  children 
•  *  •  to  be  set  apart  on  petition  and  notice 
at  any  time  after  the  return  of  the  Inven- 
tory." The  word  "absolute"  as  here  used  has 
a  well-defined  meaning.  *'  'Absolute'  means 
complete,  unconditional,  not  relative,  not  lim- 
ited, independent  of  anything  extraneous.  In 
the  sense  of  'complete,  not  limited,*  distin- 
guishes an  estate  in  fee  from  an  estate  in  re- 
mainder. •  •  •  Characterizes  a  pure  es- 
tate, unmixed  and  unconnected  with  any  pe- 
culiarities or  qualifications;  a  naked  estate, 
freed  from  any  qualification  and  restriction, 
in  tlie  donee."  Anderson's  Diet,  of  Law,  8. 
In  Rapalje  &  Lawrence's  Law  Dictionary,  the 
word  is  construed  to  mean:  "Complete,  final, 
perfect,  unconditional,  unrestricted;  as  an 
unconditional  conveyance ;  an  estate  without 
condition  or  qualification."  For  further  illus- 
trations, see  1  Words  &  Phrases,  42-44; 
Johnson's  Adm'r  v.  Johnson,  32  Ala.  640-642. 

It  therefore  follows  that  the  statute  in  this 
case  is  susceptible  of  but  one  construction, 
namely,  that  when  real  property  is  set  apart 
as  a  homestead  to  tbe  surviving  wife  or  hus- 
band and  minor  children,  as  provided  in  sec- 
tion 2829,  Rev.  St.  1898,  it  becomes  theirs 
absolutely,  subject  only  to  the  valid  liens  or 
mortgages,  if  any,  with  which  It  may  be  in- 
cumbered. In  other  words,  they  are  invested 
with  whatever  title  the  deceased  had  to  the 
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property  at  the  time  of  his  death.    This  court 
in  effect  so  held  in  the  case  of  Syndergaard  v. 
Marx,  31  Utah,  490,  88  Pac.  616. 
The  judgment  is  affirmed,  with  costs. 

STRAUP  and  FRICK,  JJ.,  concur. 


LAWRON  V.  TRIPP  et  al. 
(Supreme  Court  of  Utah.     March  28,  1908.) 

1.  Limitation  of  Actions — Computation  of 
Period  of  Limitation — Absence  at  Time 
op  Accbual  of  Cause  of  Action— "Return 
TO  THE  State" — "Come  into  the  State." 

The  word  "return,"  in  Rev.  St.  1898,  8 
2888,  providing  that  "if  when  the  cau.se  of  ac- 
tion accrues  aiminst  a  person,  he  is  out  of  the 
state,  the  action  may  be  commenced  within  the 
term  herein  limited  after  his  return  to  the 
state,"  as  applied  to  absent  debtors,  includes 
nonresidents  as  well  as  citizens  of  the  state  who 
have  gone  abroad  and  returned  to  th#  state,  the 
words  "return  to  the  state"  being  equivalent  to 
"come  into  the  state." 

[Ed.  Note. — For  cases  In  point,  see  Cent.  Dig. 
vol.  33,  Limitation  of  Actions,  |§  4C4,  4Co. 

For  other  definitions,  see  Words  and  Phrases, 
vol.  2,  pp.  1277,  1278.] 

2.  Same— Operation  and  Effect  of  Bab  of 
Limitation  —  Effect  as  to  Remedies  in 
Other  States. 

Where  one  acquired  a  cause  of  action,  aft- 
er its  accrual,  by  assignment,  even  though  when 
it  accrued  he  was  and  ever  since  has  been  a  cit- 
izen of  the  state,  he  is  not  within  the  exception 
to  Rev.  St.  18.t8,  i  2899,  which  provides  that 
when  a  cause  of  action  which  has  arisen  in  an- 
other state  is  barred  therein  by  lapse  of  time 
an  action  thereon  shall  not  be  maintained  in  this 
state  "except  in  favor  of  one  who  has  been  a 
citizen  of  this  state  and  who  has  held  the  cause 
of  action  from  the  time  it  accrued." 

3.  Same— CoNSRUCTiON  of  Limitation  Laws 

IN    (lENERAL. 

While  statutes  of  limitation  are  to  be  lib- 
erally construed,  provisions  thereof  exeoirting 
certain  persons  or  classes  from  the  operation  of 
the  statutes  are  to  be  strictly  construed,  and 
courts  will!  not  by  construction  extend  such  an 
exception  to  include  persons  not  expressly  men- 
tioned therein. 

[Ed.  Note. — For  cases  in  point,  se?  Cent.  Dig. 
vol.  33,  Limitation  of  Actions,  f§  13-l.j.] 

4.  Statutks  —  Construction— Given  Effect 
TO  lO.NTiRE  Statute. 

To  so  construe  one  section  of  a  statute  as 
to  render  abortive  another  section  thereof  is  not 
permissible  where  the  two  sections  can  by  any 
renNonable  construction  be  made  to  harmonize. 
[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  44,  Statutes,  §  283.] 

5.  Actions— Nature  and  Element  of  Cause 
of  .vction. 

A  cause  of  action  consists  in,  first,  the  pri- 
mary rijtl't  and  the  facts  from  which  it  flows, 
and.  sei'ond,  the  breach  of  that  right  and  facts 
constitutius  such  breach,  which  elements  taken 
together  create  a  remedial  right. 

[Ed.  Note. — For  eases  in  point,  see  Cent.  Dig. 
vol.  1,  Action,  U  1-0.] 

G.  Contracts  —  Constbuction  —  Place  of 
Making. 

The  i)Iace  where  the  last  act  is  done  which 
is  nece.Ksary  to  give  validity  to  a  contract  is  the 
place  where  the  contract  is  made,  and  so,  where 
a  contract  for  the  sale  of  real  estate  was  writ- 
ten in  one  state  and  was  signed  there  on  behalf 
of  the  vendor,  who  resided  in  another  state,  b.v 
one  wholly  unauthorized  to  nuike  or  sign  the 
contract,  and  was  thereafter  forwarded  to  the 


vendor,  who  replied  by  letter  assentinjg  thereto, 
the  contract  was  made  in  the  state  of  the  ven- 
dor, his  assent  being  given  there,  and  being  the 
last  act  necessary  to  make  the  writing  a  valid 
contract. 

[Ed.  Note. — For  cases  in  point,  see  Cent,  Dig. 
vol.  11,  Contracts,  §|  029-935.] 

7.  Same— Place  of  Performance. 

■When  no  place  of  performance  is  fixed  by 
a  contract,  it  will  be  presumed  that  the  contract 
is  to  be  performed  where  made. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  11,  Contracts,  $$  932-9.*}4.] 

8,  Same  —  Actions  —  Place  of  Accrual  of 
Cause  of  Action. 

A  failure  to  perform  a  contract  made  in  ft 
foreign  state,  and  which  fixed  no  place  of  per- 
formance, constituted  a  breach  in  such  state  and 
not  elsewhere,  and  the  cause  of  action  arising 
thereon,  if  any,  arose  in  such  state  and  not  else- 
where. 

Appeal  from  District  Court,  Third  Dis- 
trict ;   M,  L,  Ritchie,  Judge. 

Action  by  John  L.  Lawson  against  Robert 
B,  Tripp  and  others.  From  a  Judgment  of 
dismissal,  plaintiff  appeals.    Affirmed. 

Frick,  Edwards  &  Smith,  for  appellant 
Henderson,  Pierce,  Crltchlew  &  Barrette,  for 
rcsi>oudeut8. 

McCARTX,  C.  J.  On  the  27th  day  of  No- 
vember, 1889,  E,  A.  Tripp,  of  Salt  Lake  City, 
Utah,  representing  himself  as  the  agent  of 
his  brother,  R,  B,  Tripp,  entered  into  a  writ- 
ten contract  to  sell  to  John  A.  Groesbeck 
certain  real  estate  situated  In  Salt  Lake  City, 
Utah,  and  received  the  sum  of  $500  as  part 
payment  of  the  purchase  price  of  the  proper- 
ty. The  balance,  $9,500,  was  to  be  paid  in 
10  days  from  the  date  of  the  contract,  and 
"when  a  warranty  deed  aud  good  title  Is  de- 
livered and  accepted."  The  contract  also 
provided  that  the  vendors  were  to  furnish 
to  the  vendee  on  or  before  December  6,  1880, 
an  aKstract  of  title  to  the  premises.  This 
contract  was  sent  to  R.  B.  Tripp,  who  at  the 
time  resided  in  South  Dakota,  where  he  has 
ever  since  continuously  resided.  There  he 
assented  to  the  contract.  On  January  30, 
1890,  Groesbeck  sold  aud  assigned  to  John 
L.  Lawsou  all  bis  right,  title,  aud  interest  in 
and  to  «ald  contract.  On  August  30,  1903, 
Lawson  began  this  action  against  E.  A.  Tripp 
and  R.  B.  Tripp  to  recover  damages  for  a 
breach  of  the  contract  mentioned.  It  is  al- 
leged in  the  complaint,  among  other  things, 
that  John  A.  Groesbeck,  after  making  the 
payment  of  the  $oOO  hereinbefore  referred  to 
on  the  contract,  continued  able,  ready,  and 
willing  to  carry  out  and  fully  perform  all 
the  terms  and  conditions  of  siild  contract  on 
his  part  to  be  performed,  and  continued  able, 
ready,  and  willing  to  pay  the  sum  of  $0,o<X), 
balance  of  the  imrchase  price,  upon  the  de- 
livery to  him  by  the  defendants  of  an  ab- 
stract of  title  and  a  wan-anty  deed  showing 
a  good  aud  marketable  title  thereto  as  pro- 
vided in  said  contract.  (4)  "That  the  defend- 
ants have  continuously  since  the  27th  day  of 
November,  1889,  failed,  refused,  and  neglect- 
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ed  to  furnish  or  deliver  an  abstract  ot  title 
to  said  property,  a  warranty  deed,  or  any 
deed,  to  said  premises  conveying  a  good  and 
marketable  title  to  said  real  estate  to  the 
said  John  A.  Groesbeck  or  to  this  plaintiff, 
although  caid  John  A.  Groesbeck  and  this 
plaintiff  have  often  requested  the  same  of 
the  defendants."  The  complaint  further  al- 
leged that  the  defendant  "R.  B.  Tripp  has 
been  absent  from  the  state  of  Utah  contin- 
uously since  the  27th  day  of  November. 
1889,  to  the  present  time,  with  the  excep- 
tion of  about  twenty  days,  during  which  time 
•  •  •  he  has  been  In  the  state  of  Utah." 
A  demurrer  was  interposed  on  the  ground 
that  the  action  was  barred  by  the  statute  of 
limitations.  The  demurrer  was  sustained  as 
to  E.  A.  Tripp,  and  the  action  dismissed  as 
to  him  and  proceeded  against  R.  B.  Tripp 
alone.  R.  B,  Tripp  answered,  and  after  put- 
ting in  issue  the  allegations  of  the  complaint, 
set  forth  certain  separate  and  specific  de- 
fenses, among  which  were:  (1)  The  bar  of 
the  statute  of  limitations,  arising  under  sec- 
tion 2970,  Rev.  St.  Utah  1808;  (2)  that  the 
defendant  tendered  a  deed  in  due  form  for 
the  premises,  together  with  at>stract  of  title 
showing  a  good  and  marketable  title  to  be 
delivered  on  receipt  from  Groe8l)eck  of  the 
balance,  $9,500,  of  the  purchase  price,  and 
that  said  tender  was  refu-sed;  (3)  that  the 
bar  of  the  statute  of  limitations  arising  un- 
der the  provisions  of  the  Revised  Statutes  of 
Utah,  and  particularly  under  section  2899,  by 
reason  of  the  fact  that  under  the  laws  of 
South  Dakota,  wtiere  defendant  had  at  all 
times  resided,  the  actlMi  had  become  barred, 
and  was  therefore  barred  within  the  state  of 
Utah.  Evidence  was  introduced  both  by 
plaintiff  and  defendant  in  support  of  their 
respective  claims  and  theories  regarding  the 
merits  of  the  case.  The  court,  however,  fail- 
ed to  find  on  any  of  the  issues  Involving  the 
merits,  but  found  in  effect  that  the  contract 
was  a  South  Dakota  contract,  and  that  the 
cause  of  action  was  barred  by  the  statute  of 
limitations,  and  entered  Judgment  of  dismis- 
sal in  favor  of  defendant  on  that  ground 
alone.  To  reverse  the  Judgment,  plaintiff 
has  appealed  to  this  court. 

No  error  Is  assigned  because  of  the  failure 
of  the  court  to  find  on  the  Issues  Involving 
the  merits  of  the  case.  As  stated  by  counsel 
for  appellant  in  their  brief:  "It  will  be  ob- 
served that  the  court  passed  upon  the  sole 
question  whether  the  cause  of  action  was  bar- 
red, eliminating  all  other  questions  respecting 
the  merits  of  the  case.  *  •  •  The  court  In 
this  case  did  not  pass  upon  that  phase  of  the 
case  at  all  (referring  to  the  merits),  but  sim- 
ply based  Its  decision  upon  the  one  question, 
viz.,  whether  or  not  the  cause  of  action,  If 
any  there  was,  was  barred  by  the  statute  of 
limitations."  And  again  they  say:  "There 
is,  therefore,  nothing  for  this  court  to  consid- 
er— In  fact,  nothing  It  can  legally  pass  upon 
— except  this  question."  Counsel  for  appel- 
lant contend  that  "the  contract  in  question  Is 


a  Utah  contract,  to  be  performed  in  Utah; 
that  a  breach,  if  any  occurred,  occurred  in 
Utah,  and  that  therefore  a  cause  of  action.  If 
any  exists,  arose  in  Utah."  Section  2876, 
Rev.  St  1898,  provides  that  "an  action  upon 
any  contract,  obligation,  or  liability  founded 
upon  any  instrument  of  writing,"  etc.,  must 
I>e  commenced  within  six  years.  Appellant, 
however,  insists  that  B.  B.  Tripp,  having  con- 
tinuously resided  outside  of  the  state  since 
the  alleged  breach  of  the  contract,  the  cause 
of  action  arising  thereon  Is  within  the  excep- 
tion provided  for  by  section  2888.  This  sec- 
tion reads  as  follows:  "If  when  the  cause  of 
action  accrues  against  a  person,  he  is  out  of 
the  state,  the  action  may  be  commenced  with- 
in the  term  herein  limited  after  bis  return  to 
the  state ;  and  If  after  the  cause  of  action  ac- 
crues he  depart  from  the  state,  the  time  of 
his  absence  is  not  part  of  the  time  limited  for 
the  commencement  of  the  action."  In  the 
case  of  Burues  v.  Crane,  1  Utah,  179,  this 
court.  In  harmony  with  the  great  weight  of 
authority,  held  that  the  word  "return"  in  sec- 
tion 2888,  supra,  as  applied  to  absent  debtors, 
includes  nonresidents  as  well  as  citizens  of  the 
state  who  have  gone  abroad  and  returned  to 
the  state.  The  words  "return  to  the  state" 
are  held  to  be  equivalent  to  "come  into  the 
state."  K  Cyc.  1227-1231 ;  19  A.  &  E.  Ency. 
Law,  233;  Buswell,  Llm.  &  Adv.  Poss.  117; 
Weber  v.  Yancy,  7  Wash.  84,  34  Pac.  473; 
Burrows  v.  French,  34  S.  C.  165, 13  S.  EJ.  355, 
27  Am.  St.  Rep.  811;  Wood  v.  Blssell,  108 
Ind.  229,  9  N.  E.  425;  Stanley  v.  Stanley,  47 
Ohio  St.  225,  24  N.  E.  493,  8  Lr.  R.  A.  333,  21 
Am.  St.  Rep.  806;  Whitcomb  v.  Keator,  59 
Wis.  600,  18  N.  W.  409;  Parker  v.  Kelly,  81 
Wis.  552,  21  N.  W,  539. 

Respondent,  however.  Insists  that  the  cause 
of  action.  If  any  existed  In  favor  of  plaintiff, 
arose  in  South  Dakota,  and  the  action,  being 
barred  by  the  statutes  of  that  state,  cannot, 
under  section  2889,  Rev.  St  1898,  be  main- 
tained in  this  state.  This  section  provides: 
"When  a  cause  of  action  has  arisen  in  anoth- 
er state  or  territory,  or  In  a  foreign  country, 
and  by  the  laws  thereof  an  action  thereon 
cannot  there  be  maintained  against  a  person 
by  reason  of  the  lapse  of  time,  an  action 
thereon  shall  not  be  maintained  against  him 
in  this  state,  except  In  favor  of  one  who  has 
been  a  citizen  of  this  state  and  who  has  held 
the  cause  of  action  from  the  time  It  accrued." 
It  Is  conceded  that  appellant  acquired  the 
claim  upon  which  he  bases  his  right  of  action 
by  virtue  of  an  assignment  after  the  cause  of 
action  had  accrued  thereon.  The  question 
therefore  arises,  does  appellant  come  within 
the  exception  mentioned  In  section  2899?  In 
other  words,  has  he,  within  the  meaning  of 
the  statute,  held  the  cause  of  action  from 
the  time  It  accrued?  It  Is  contended  on  be- 
half of  appellant  that  the  purpose  of  the  ex- 
ception Is  to  prevent  the  statute  from  running 
against  causes  of  action  generally  which  are 
held  by  citizens  of  this  state  who  were  citl- 
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zens  at  the  time  sach  actions  accrued,  regard- 
less of  whether  they  acquired  the  causes  of 
action  before  or  after  they  arose,  and  that 
therefore  appellant  comes  clearly  within  the 
spirit  and  Intent  of  the  exception.  The  lan- 
guage of  the  statute  is  plain,  and  free  from 
ambiguity.  In  order  to  bring  a  party  within 
the  exception,  two  things  must  be  shown  to 
exist:  First,  that  the  party  relying  upon  the 
exception  was,  at  the  time  the  cause  of  action 
arose,  and  ever  since  has  been,  a  citizen  of 
this  state ;  and,  second,  that  he  has  held  the 
cause  of  action  since  it  accrued.  It  being  con- 
ceded that  plaintiff  acquired  his  cause  of  ac- 
tion by  assignment  after  the  cause  of  action 
accrued,  he  therefore  does  not  come  within 
the  exception.  The  contention  that  the  ex- 
ception was  intended  to  Include  all  citizens  of 
tills  state  as  a  class,  and  that  it  was  not  made 
In  favor  of  any  particular  set  or  class  of 
cltlzeqs,  and  that  the  statute  should  be  so 
construed,  cannot,  under  the  great  weight  of 
authority,  prevail.  While  the  general  rule  is 
that  statutes  of  limitation  generally  are  to 
be  liberally  construed,  it  is  also  a  well-rec- 
ognized doctrine  that,  when  such  statutes 
contain  provisions  excepting  certain  jxTsons 
or  classes  from  the  operation  of  the  statutes, 
those  exceptions  are  to  be  strictly  construed. 
And  courts  will  not  by  construction  extend 
the  exception  so  as  to  Include  persons  not 
expressly  mentioned  therein.  Black.  In  his 
work  on  Interpretation  of  Laws,  p.  332,  refer- 
ring to  statutes  of  limitation,  says:  "But  if 
the  statute  Itself  is  to  be  construed  liberally, 
necessarily  it  follows  that  the  exceptions 
which  It  makes  In  favor  of  particular  persons 
or  classes  are  to  be  construed  with  strictness. 
Accordingly  the  doctrine  Is  now  very  fully 
established  that  implied  and  equitable  excep- 
tions are  not  to  l>e  Ingrafted  upon  the  statute 
of  limitations  where  the  Legislature  has  not 
made  the  exception  in  express  words  In  the 
statute ;  the  courts  cannot  allow  them  on  the 
ground  that  they  are  within  the  reason  or 
equity  of  the  statute."  In  Mclver  v.  Ragan,  2 
Wheat.  24,  4  L.  Ed.  175,  the  Supreme  Court 
of  the  United  States,  speaking  through  Chief 
Justice  Marshall,  says:  "Wherever  the  situ- 
ation of  a  party  was  such  as,  In  the  opinion 
of  the  Legislature,  to  furnish  a  motive  for  ex- 
cepting him  from  the  operation  of  the  law, 
the  Legislature  has  made  the  exception.  It 
I  would  be  going  far  for  this  court  to  add  to 
those  exceptions.  It  is  admitted  that  the  case 
of  the  pialntlflF  is  not  within  them,  but  it  is 
contended  to  be  within  the  same  equity  with 
those  wblcU  have  been  taken  out  of  the  stat- 
ute." The  court  then  refers  to  the  difficulties 
to  plaintiff  and  parties  similarly  situated  be- 
cause of  the  strict  con.structlon  placed  on  the 
statute  by  the  trial  court,  and  says:  "If  this 
difticulty  be  produced  by  the  legislutive  iww- 
er,  the  same  power  might  provide  a  remedy ; 
l)Ut  courts  cannot,  on  that  account.  Insert  In 
the  statute  of  liniitatious  an  o.Kc-<>|)tion  wliich 
llie  statute  does  not  contain."  25  C"yc.  !)!K); 
Allen  v.  Mllle,  17  Wend.  (N.  Y.)  202;    Bedell 


v.  Janney,  9  111.  193;  Favorite  v.  Boober'B 
Adm'r,  17  Ohio  St  048;  Dozier  v.  Ellis,  2S 
Miss.  730;  Sacla  v.  De  Graaf,  1  Cow.  (N.  X.) 
356;  Amy  v.  City  (C.  0.)  22  Fed.  418;  Pryor 
V.  Rybum,  16  Ark.  671 ;  Buswell,  Lim.  &  Adv. 
Poss.  10. 

This  brings  us  to  the  decisive  question 
presented  by  this  appeal,  namely:  Did  the 
alleged  cause  of  action  accrue  in  this  state, 
or  did  it  arise  in  South  Dakota?  If  it  arose 
in  the  latter  state,  It  follows,  from  the  con- 
struction we  have  given  the  exception  found 
in  section  2890,  Rev.  St  1898,  that  the  action 
is  barred ;  but  if  the  cause  of  action  accrued 
in  Utah,  it  is  not  barred,  and  the  Judgment 
of  the  trial  court  must  be  reversed.  Counsel 
for  respondent  contend  that  the  term  "when 
a  cause  of  action  haa  arisen,"  as  used  in  sec- 
tion 2899,  Rev.  St  1896,  should  be  construed 
as  meaning  when  the  courts  of  a  state  have 
Jurisdiction  of  the  particular  subject-matter 
in  controversy  and  by  issuing  process  can 
accjuire  Jurisdiction  of  the  person  of  the  de- 
fendant, and  have  cited  decisions  of  able 
courts  which  sustain  this  view.  To  so  con- 
strue section  2899  would.  In  effect,  render 
abortive  section  2888  of  the  same  chapter. 
This  we  are  not  permitted  to  do,  provided 
the  two  sections  can  by  any  reasonable  con- 
struction be  made  to  harmonize.  This  rule 
of  statutory  construction  is  so  well  establish- 
ed and  has  been  so  universally  followed  by 
the  courts  that  we  deem  It  unnecessary  to 
cite  authorities  in  support  of  it.  The  cause 
of  action.  If  any  existed  in  this  case,  arose 
because  of  the  defendant's  default  In  falling 
to  comply  with  and  carry  out  his  part  of  the 
agreement  hereinbefore  mentioned.  In  other 
words,  he  violated  a  legal  duty  that  he  owed 
to  the  plaintiff  and  which  was  Imposed  upon 
him  by  the  tenns  of  the  contract.  Pomeroy, 
in  his  work  on  Code  Remedies,  {  453,  tersely, 
and,  as  we  think,  correctly,  defiues  a  cause  at 
action  to  be:  "A  primary  right  possessed  by 
the  plaintiff  and  a  corresponding  primary 
dut}-  devolving  upon  the  defendant ;  a  delict 
or  wrong  done  by  the  defendant  which  con- 
sisted In  a  breach  of  such  primary  right  and 
duty ;  a  remedial  right  In  favor  of  the  plain- 
tiff, and  a  remedial  duty  resting  on  the  de- 
fendant springing  from  the  delict ;  and.  final- 
ly, the  remedy  or  relief  Itself.  Every  action, 
however  complicated  or  however  simple,  must 
contain  these  essential  elements.  Of  these 
elements  the  primary  right  and  duty  and  the 
delict  or  wrong  combined  constitute  the  cause 
of  action."  And  again,  in  section  775  of  the 
same  work,  the  author  says:  "The  'cause  of 
action*  consists  in,  first,  the  primary  right, 
and  the  facts  from  which  It  fiows ;  and,  sec- 
ond, the  breach  of  that  right,  and  the  facts 
constituting  such  breach.  These,  taken  to- 
gether, create  a  remedial  right  and  are  the 
cause  of  action."  In  the  case  of  Bach  v. 
Brown,  17  Utah,  435,  53  Vac.  '.m.  in  an  opin- 
ion written  i)y  Mr.  JustU-e  Bartcli,  it  Is  said: 
"  'Cause  of  action,'  In  the  sense  here  indicat- 
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ed,  1b  synoiiynioaB  with  'rigbt  of  action,'  and 
Includes  the  omission  or  act  withont  wbicli 
no  right  of  recovery  could  exist.  In  this 
case  it  Includes  the  omission  which  consti- 
tuted the  violation  of  duty  agreed  to  be  dis- 
charged, and  arose  at  the  time  when  and 
place  where  that  duty  was  to  be  discharged. 
•  •  •  That  which  gives  cause  for  com- 
plaint Is  the  breach.  Hence,  whenever  the 
breach  occurs,  whether  by  commission  or 
omission,  the  cause  of  action  arises;  and, 
when  the  contract  is  to  be  performed  at  a 
place  stipulated,  the  act  or  omission,  which 
is  the  groundwork  for  complaint,  will  be 
regarded  as  having  occnrred  at  that  place." 
Bliss,  Code  Pleading,  f  113.  Applying  the 
foregoing  principles  of  law,  as  announced  by 
such  able  writers  as  Pomeroy  and  Bliss,  and 
as  declared  by  this  court  In  Bach  v.  Brown, 
supra,  it  necessarily  follows,  as  we  have  here- 
inbefore stated,  that  the  wrong  out  of  which 
the  cause  of  action  alleged  in  the  complaint 
arose  was  defendant's  failure  to  perform  his 
part  of  the  agreement.  That  Is,  it  was  the 
wrong  done,  the  legal  duty  violated  by  de- 
fendant In  omitting  to  carry  out  his  part  of 
the  contract  at  the  place  where  the  contract 
was  to  be  performed.  The  contract  In  tnis 
case  does  not  fix  the  place  of  performance. 
The  court,  however,  found  that  the  contract 
was  made  in  South  Dalcota,  and  we  think 
the  record  supports  the  finding.  It  appears 
that  when  E.  A.  Tripp  drafted  and  signed  the 
contract  he  had  no  power  of  attorney  or  au- 
thority of  any  kind  from  his  brother,  R.  B. 
Tripp,  to  make  the  contract  The  record 
shows  that  the  contract  was  at  no  time  signed 
by  Groesbeck.  After  the  contract  was  drawn 
and  signed  by  E.  A.  Tripp,  he  Immediately 
forwarded  It  by  mall  to  R.  B.  Tripp  at  his 
home  in  South  Dakota  and  informed  him  of 
what  had  been  done  In  the  premises.  R.  B. 
Tripp  replied  by  letter  assenting  to  the  con- 
tract. The  case  Is  therefore  reduced  to  these 
propositions:  A  contract  is  written  In  Utah 
and  is  signed  on  behalf  of  the  vendor,  who 
resides  In  South  Dakota,  by  one  who  is  wholly 
unauthorized  to  make  or  sign  the  contract. 
Until  the  vendor  signed  the  instrument  pur- 
porting to  be  a  contract,  or  assented  to  It. 
there  was  no  contract.  Until  then  the  minds 
of  the  vendee  and  vendor  did  not  meet,  and 
the  writing  was  but  a  mere  offer  or  proposal. 
It  matters  not  where  the  writing  was  drafted, 
whether  In  Utah  or  elsewhere.  The  question 
Is  not  where  was  the  contract  drafted  or 
written,  but  where  was  It  made?  It  Is  an 
elementary  principle  of  the  law  of  contracts 
that  the  place  where  the  last  act  is  done 
which  is  necessary  to  give  validity  to  a  con- 
tract Is  the  place  where  the  contract  Is  made. 
9  Cyc.  670;  2  Parsons  on  Contracts,  712;  3 
Page  on  Contracts,  1718;  U.  S.  Sav.  &  Loan 
Co.  V.  Beckley,  137  Ala.  119,  33  So.  934,  62  L. 
R.  A.  33,  97  Am.  St.  Rep.  19.  In  this  case  the 
last  act  necessary  to  make  the  writing  in 
qijestion  a  valid  contract  was  done  by  R.  B. 
Tripp  in  South  Dakota  when  he  assented  to 


It  Had  he  withheld  assent,  there  would  not 
have  been  any  valid  contract  between  him 
and  plaintiff's  assignor. 

It  is  also  a  well-recognized  rule  that,  when 
no  place  of  performance  is  fixed  by  the  con- 
tract. It  will  be  presumed'  that  the  contract 
is  to  be  performed  where  made.  3  Page  on 
Contracts,  1717 ;  9  Cyc.  669 ;  Ijewls  v.  Head- 
ley,  36  ni.  433,  87  Am.  Dec.  227;  First  Nat, 
Bank  of  Toledo  v.  Shaw,  61  N.  T.  294-, 
Pritchard  v.  Korton,  106  U.  S.  137,  1  Sup.  Ct, 
102,  27  L.  Ed.  104;  22  A.  &  B.  Bna  Law  (2d 
Ed.)  1325,  and  cases  cited  in  note  2.  Counsel 
for  appellant  concede  this  to  be  the  law. 
But  they  contend  that  the  contract  was  made 
In  this  state,  and  that  It  Is  a  Utah  contract; 
and  from  this  premise.  In  their  brief,  they 
reason  as  follows:  "There  being  nothing  In 
the  contract  fixing  any  other  place  of  per- 
formance, the  law  made  It  performable  In 
Utah  and  nowhere  else.  If  It  was  thus  to  be 
performed  In  Utah,  a  failure  to  perform  any 
part  must  Inevitably  result  In  constituting 
a  breach  In  Utah  and  not  elsewhere.  From 
this  flows  the  logical  result  that  a  cause  of 
action.  If  any  arose  at  all,  must  have  arisen 
In  Utah  and  not  elsewhere.  Logically  no 
other  conclusion  Is  possible."  (Citing  Deseret 
Irr.  Co.  V.  Mclntyre,  16  Utah,  398,  52  Pac. 
628,  and  Brown  v.  Bach,  supra.)  But  the 
court  found  that  the  contract  was  made  In 
South  Dakota,  and  was  therefore  a  South 
Dakota  contract,  and,  as  we  have  stated,  the 
record  supports  this  finding.  Therefore,  ap- 
plying the  rule  of  law  contended  for  by  ap- 
pellant, the  correctness  of  which  must  be 
conceded,  to  the  finding  that  the  contract  was 
made  in  South  Dakota,  it  necessarily  follows 
that  the  cause  of  action  arose  In  that  state 
and  not  In  Utah.  Hence  the  finding  of  the 
trial  court,  that  the  action  was  barred  by  the 
statute  of  limitations,  must  be  sustained. 

The  judgment  Is  affirmed,  with  costs. 

STRAUP,  J.,  and  CIIIDESTER,  District 
Judge,  concur. 


SALT  LAKE  CITY  v.  CHRISTENSEN  CO. 
(Supreme  Court  of  Utah.     April  14,  1908.) 

1.  CONSTITUTIONAI,    LaW  —  CONSTBTJCTION     OF 

Constitutional  Pbovisions  —  State  Con- 
stitutions— Gbant  ob  Limitation  or  Pow- 
ers. 

State    Constitutions   are   mere    Limitations^ 

and  not  grants,  of  powers. 
[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 

voi.  10,  Constitutional  Law,  f  30.] 

2.  Taxation— Nature  and  Extent  of  Pow- 
er—Power  OF  Lkoislatube  in  Oenebal. 

The  power  of  taxation  is  a  legislative  func- 
tion, and,  unless  restrained  by  the  Constitution, 
the  exercise  of  this  power  is  vested  in  the  Leg- 
islature, whose  power  over  the  subject  is  pie- 
nary  and  supreme. 

[Ed.  Xotc.— For  cases  in  point,  see  Cent.  Dig. 
voi.  45,  Taxation,  §  59.] 

3.  Licenses  —  Occupation    Tax  —  Constitu- 
TiONAi,  Provisions— Legislative  Power. 

,  ..  .  Const,  art.  18,  §  3.  requires  the  Legislature 
to  provide  by  law  a  uniform  and  equal  rate  of 
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aBSessment  and  taxation  of  all  property.  Sec- 
tion 12  provides  that  nothing  in  tlie  Constitu- 
tion Rhal]  be  construed  to  prevent  the  Legisla- 
ture from  providing  a  tax  on  occupation,  licenae, 
franchise,  or  mortgages.  Held,  tliat  lection  12 
places  no  limitation  on  the  power  of  the  Legis- 
lature to  impose  the  several  kinds  of  taxes  8i>ec- 
ified  therein. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  32,  Licenses,  JS  2-16.] 

4.  Sauk— BQUAI.I1T  and  Unifobhitt. 

The  constitutional  provision  imposing  equal- 
ity and  uniformity  of  taxation  has  no  applica- 
tion to  an  occupation  or  license  tax,  but  is  lim- 
ited to  a  direct  property  tax,  which  is  assessed 
and  collected  in  the  usual  way. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  32,  Licenses,  g  S.] 

9.  Same— Nattjbe  of  Occupation  Tax. 

A  tax  imposed  on  the  carrying  on  of  any 
business,  trade,  profession,  or  calling  is  not  a 
direct  tax  on  property. 

[Ed.  Note.— For  cases  In  point,  see  Cent.  Dig. 
vol.  32,  Licenses,  S  !•] 

&  Same— Amount  or  Tax— Rea8onabi.eness 

—Classification. 

Rev.  St  1898,  §  206,  subd.  87,  confers  pow- 
er on  cities  to  raise  revenue  by  levying  and  col- 
lecting; a  license  fee  or  tax  on  any  private  cor- 
poration or  business  witliin  the  limits  of  the 
city,  and  regulate  the  same  by  ordinance,  and 
provides  that  all  such  license  fees  and  taxes 
shall  be  uniform  in  respect  to  the  class  upon 
which  they  are  imposed.  Held,  that  an  ordi- 
nance imposing  a  tax  on  any  business,  trade, 
profession,  or  calling,  and  which  divides  the 
merchants  and  bankers  into  22  classes,  those 
carrying  stock  exceeding  $500,000  to  constitute 
the  first  class  and  pay  an  annual  license  tax  of 
$500.  the  lowest  dass  being  limited  to  $200, 
wfiich  pays  an  annual  license  tax  of  $10,  and  the 
amount  of  $100,000,  constituting  the  difference 
between  each  of  the  first  five  classes,  was  not  in 
violation  of  the  statute,  the  classification,  while 
in  one  sense  arbitrary,  not  being  unreasonable. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  32.  Licenses,  t  63.] 

7.  Taxation— PowEE  to  Tax— Restbictions 

— POWEBS   OF  COUBTS. 

Where  neither  the  Gonstitutioo  nor  the 
statute  imposes  absolute  restrictions  on  the  i>ow- 
er  of  taxation,  the  courts  may  not  arbitrarily 
impose  any,  imless  it  clearly  appears  that  the 
tax  imposed  is  oppressive  or  clearly  and  unrea- 
sonably discriminatory,  and  thus  is  an  abuse  of 
the  taxing  power. 

[£^.  Note.— For  cases  in  point,  see  Cent  Dig. 
Tol.  45,  Taxation,  (  59.] 

8b  Municipal  Cobpobations  —  Okdinances— 

Occupation  Tax— Validitt. 

That  the  penal  provision  of  an  ordinance 
providing  for  an  occiijpation  tax  may  be  void,  as 
imposing  a  penalty  for  failure  to  pay  the  tax 
which  is  not  imposed  for  a  failure  to  pay  tax- 
es generally,  does  not  invalidate  the  remainder 
of  the  ordinance. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
Tol.  36,  Municipal  Corporations,  §i  248-251.] 

Appeal  from  District  Court,  Tbird  Dis- 
trict;   Geo.  C.  Armstrong,  Judge. 

The  Ctarlstensen  Company,  a  corporation, 
was  convicted  of  violating  a  city  ordinance 
Imposing  an  occupation  tax,  and  appeals. 
Affirmed. 

Zane  &  Stringfellow,  for  appellant  Ogden 
□lies  and  H.  3.  Dininny,  for  respondent 

FRICK,  J.  On  the  27th  day  of  November, 
1906,  tlie  city.  In  due  form,  filed  a  complaint 


in  tlie  city  court  wherein  It  was  alleged  that 
the  defendant  was  carrying  on  a  certain 
business  within  said  city  without  having 
complied  with  certain  sections  of  an  ordi- 
nance requiring  the  payment  of  a  certain 
license  tax  as  therein  specified.  The  defend- 
ant, appellant  here,  demurred  to  the  com- 
plaint The  case,  by  consent  of  the  parties, 
was  transferred  from  the  city  court  to  the 
district  court  of  Salt  Lake  county.  In  con- 
nection with  the  demurrer  aforesaid  the 
parties  submitted  the  case  to  the  district 
court  upon  substantially  the  following  agreed 
statement  of  facts: 

Ttiat  the  appellant  ia  a  corporation,  and 
is  engaged  in  and  carrying  on  the  business 
of  a  shoe  merchant  in  said  city ;  that  it  has 
refused  to  comply  with  sections  356  and  380 
of  the  Revised  Ordinances  of  said  city; 
that  appellant  has  paid  all  taxes  except  the 
license  tax  referred  to  in  said  ordinance, 
which  latter  tax  appellant  claims  to  be  in- 
valid; that  appellant  for  the  year  1906  had 
been  duly  assessed  upon  all  of  its  stock  un- 
der the  laws  of  the  state  for  state,  county, 
and  city  purposes  (other  than  said  license 
tax),  and  that  the  taxes  so  assessed  have 
been  fully  paid;  that  the  license  tax 
now  In  question  is  attempted  to  be  collected 
upon  the  same  stock  of  goods  upon  which  the 
other  taxes  referred  to  above  were  paid. 
Section  356  of  the  City  Ordinances  provides: 
"It  Shall  be  unlawful  for  any  person  to  en- 
gage in  or  carry  on  any  business,  trade,  pro- 
fession, or  calling,  for  the  transaction  or 
carrying  on  of  which  a  license  is  required, 
without  first  taking  out  or  procuring  the 
license  required  for  such  business,  trade,  pro- 
fession, or  calling."  Section  380,  so  far  as 
materia]  here,  provides:  "It  shall  be  unlaw- 
ful for  any  wholesale  or  retail  merchant  to 
commence  or  carry  on  his  business  without 
first  making  a  statement  under  oath  of  a 
cash  value  of  all  goods,  wares,  and  other 
merchandise  which  he  may  have  in  his  pos- 
session or  under  his  control  for  sale."  The 
ordinance  Is  also  made  applicable  to  bankers 
and  brokers,  who  must  make  a  similar  state- 
ment showing  the  amount  of  capital  «nploy- 
ed  In  the  business  conducted  by  them.  These 
statements  are  required  to  be  filed  with  the 
dty  recorder.  The  ordinance  divides  the 
merchants  and  bankers  into  22  classes.  All 
tliose  that  exceed  the  sum  of  $500,000  con- 
stitute the  first  class,  and  must  pay  an  an- 
nual license  tax  of  $500.  The  lowest  class 
is  limited  to  $200,  which  pays  an  annual 
license  tax  of  $10.  The  several  classes  are 
somewhat  arbitrarily  arranged.  To  illus- 
trate: The  amount  of  $100,000  constitutes 
the  difference  between  each  of  the  first  five 
classes;  that  Is,  the  first  class  takes  in  all 
above  $500,000,  while  the  fifth  class  reaches 
all  above  $100,000  and  not  exceeding  $200,- 
000,  and  so  oil  The  fifth  class  pays  a  li- 
cense tax  of  $300  annually,  the  fourth  $350, 
and  the  tbird  |400,  and  the  second  $450> 
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The  sixth  class  reaches  all  stocks  rained  at 
$75,000  and  not  exceeding  $100,000,  and  pays 
$250  as  an  annual  tax.  The  seventh  class 
reaches  stocks  valued  at  $60,000  and  not  In 
excess  of  $75,000,  and  pays  an  annual  license 
tax  of  $225.  The  classification  Is  continued 
by  this  method  until  it  reaches  the  lowest 
class  as  stated  above.  The  appellant  comes 
within  the  nineteenth  class,  the  stocks  of 
which  are  valued  at  $1,000  and  not  to  exceed 
$2,000,  and  is  required  to  pay  au  annual  li- 
cense tax  of  $30.  The  foregoing,  we  think, 
sufficiently  illustrates  the  classification  upon 
which  the  city  bases  its  right  to  Impose  the 
license  tax  Involved  In  this  proceeding.  Up- 
on the  foregoing  facts  and  the  two  sections 
of  the  ordinance  above  quoted  from,  the  dis- 
trict court  overruled  the  demurrer  and  ad- 
Judged  the  appellant  guilty  of  a  violation  of 
the  ordinance  aforesaid,  and  lmi>osed  a  fine 
of  $10  and  costs,  from  which  this  appeal  Is 
prosecuted. 

The  first  alleged  error  to  be  noticed  re- 
lates to  the  objection  that  the  ordinance  is 
invalid.  It  is  strongly  urged  by  couusel  for 
appellant  that  the  ordinance  in  question  of- 
fends against  section  3  of  article  13  of  the 
Constitution  of  this  state,  which,  so  far  as 
material  here,  provides:  "The  Legislature 
shall  provide  by  law  a  uniform  and  equal 
rate  of  assessment  and  taxation  of  all  prop- 
erty In  the  state,  according  to  Its  value  In 
money,  and  shall  prescribe  by  general  laws 
such  regulations  as  shall  secure  a  Just 
valuation  for  taxation  of  all  property;  so 
that  every  person  and  corporation  shall  pay 
a  tax  in  proiwrtion  to  the  value  of  his,  or 
Ite  property."  No  doubt  the  provisions  of 
this  section  are  mandatory,  and  require  that 
all  property  taxes  shall  be  equal  and  uni- 
form in  so  far  as  this  may  be  accomplished 
by  the  application  of  general  laws.  Does 
this  section  apply  to  the  license  tax  In  ques- 
tion? If  it  does,  then,  perhaps,  It  may  be 
said  that  the  tax  Imposed  by  the  ordinance 
Is  not  as  equal  and  uniform,  when  limited 
to  a  strict  money  valuation,  as  it  could  be 
made,  and  hence  the  tax  Is  not  proportioned 
as  required  by  the  section  Just  quoted.  We 
think,  however,  that  the  section  In  question 
was  not  Intended  to  have,  and,  in  fact,  does 
not  have,  any  application  to  the  license  tax 
In  question.  It  is  quite  true,  as  counsel  for 
appellant  suggest,  that  the  tax  in  question, 
although  called  a  license  tax,  is,  neverthe- 
less, not  within  that  class  of  licenses  which 
are  imposed  under  the  police  power  of  the 
state  for  the  purposes  of  regulation,  but  that 
it  Is  in  fact  a  tax  Imposed  for  revenue  pur- 
poses merely.  This  may  be  conceded,  and 
Btlll  we  think  the  tax  in  question  is  not  with- 
in the  constitutional  provision  above  refer- 
red to.  Section  12  of  the  same  article  pro- 
vides: "Nothing  in  this  Constitution  shall  be 
construed  to  prevent  the  Legislature  from 
providing  a  stamp  tax,  or  a  tax  on  income, 
occupation,  license,  franchise  or  mortgages." 
It  is  contended  that  this  section  must  be  con- 


strued In  pari  materia  with  that  part  of  sec- 
tion 3  quoted  above,  and  that  the  different 
kinds  of  taxes  enumerated  in  the  latter  sec- 
tion must  be  equal  and  uniform,  precisely 
the  same  as  those  must  be  which  are  men- 
tioned in  section  3.  It  seems  to  us,  how- 
ever, that  section  12  has  nothing  whatever 
to  do  with  section  3.  It  is  too  well  settled 
to  require  more  than  passing  mention  that 
state  Constitutions  are  mere  limitations  and 
not  granta  of  powers.  It  Is  equally  well  set- 
tled that  the  i)ower  of  taxation  Is  a  legisla- 
tive function,  and  unless  restrained  by  the 
Constitution  the  exercise  of  this  power  Is 
vested  In  the  Legislature  and  Its  power  over 
the  subject  is  plenary  and  supreme.  By 
adopting  section  12,  as  we  view  it,  the  fram- 
ers  of  the  Constitution  neither  Intended  to, 
nor  did  they.  In  any  way  place  a  limitation 
ui>on  the  power  of  the  Legislature  to  Impose 
the  several  kinds  of  taxes  specified  in  that 
section.  Out  of  abundant  caution,  however, 
the  framers  of  the  Constitution  said  that 
nothing  therein  should  be  so  construed  as  to 
prevent  the  Legislature  from  Imiposlng  and 
enforcing  the  said  taxes. 

Having  thus  eliminated  from  the  Constitu- 
tion altogether  the  several  kinds  of  taxes 
specified  In  section  12,  is  It  reasonable  to  sup- 
pose that  the  framers  of  that  instrument 
nevertheless  Intended  to  provide  for  the  con- 
ditions upon  which  such  taxes  should  be 
Imposed  by  a  reference  to  other  parte  of  the 
same  Instrument?  The  framers  of  the  Con- 
stitution Imposed  certain  duties,  and  with 
them  certain  specified  restrictions,  upon  the 
Legislature,  but  in  section  12  neither  duties 
nor  restrictions  of  any  kind  are  mentioned. 
All  that  was  Intended,  and  all  that  was 
there  said,  was  that  nothing  that  bad  been 
said  on  the  subject  of  taxation  should  be 
construed  so  as  to  In  any  way  curtail  the 
power  of  the  Legislature  with  regard  to  li- 
cense or  occupation  taxes.  In  other  words, 
the  framers  of  the  Constitution  desired  to 
Impress  upon  all  that  no  restriction  upon  the 
Legislature  should  be  Implied  from  what 
had  been  before  written  In  that  Instrument 
upon  the  special  subject  of  taxation  refer- 
red to  In  section  12.  We  are  of  the  opinion, 
therefore,  that  the  right  to  Impose  occupation 
and  license  taxes  and  the  other  subjects  of 
taxation  mentioned  in  section  12  was  left, 
and  clearly  Intended  to  be  left,  where  it  al- 
ways was,  namely,  with  the  Legislature,  to 
be  applied  and  controlled  as  to  It  might  seem 
Just  and  proper. 

Independently  of  the  constitutional  excep- 
tion above  discussed,  the  courta  have  fre- 
quently passed  upon  and  applied  the  general 
constitutional  provision  demanding  equality 
and  uniformity  of  taxation.  The  decisions 
are  almost,  if  not  quite,  unanimous  that  the 
constitutional  provision  which  imposes  equal- 
ity and  uniformity  of  taxation  has  no  ap- 
plication to  an  occupation  or  license  tax,  but 
is  limited  to  a  direct  property  tax  which  is 
assessed  and  collected   in  the  usual  way; 


Digitized  by 


Lioogle 


626 


95  PACIFIC  REPORTER. 


(Dtab 


and,  further,  the  contention  that  the  tax  In 
question  is  a  direct  tax  upon  property  Is  also 
very  ably  and  satisfactorily  discussed  and 
decided  against  counsel's  contentions  by  the 
following,  among  numerous  other,  cases: 
City  of  Newton  v.  Atchison,  31  Kan.  151, 
1  Pac.  288,  47  Am.  Rep.  486;  Banta  v.  City 
of  Chicago,  172  111.  204,  50  N.  E.  233,  40  L. 
R.  A.  611 ;  American  Union  Express  Co.  v. 
City  of  St.  Joseph,  66  Mo.  675,  27  Am.  Rep. 
382;  In  re  Watson,  17  S.  D.  486,  97  N.  W. 
463 :  Baker  v.  City  of  Cincinnati,  11  Ohio  St. 
534;  Fleetwood  v.  Read,  21  Wash.  547,  58 
Pac.  665,  47  L.  R.  A.  205;  StuU  v.  De  Mat- 
tos,  23  Wash.  71,  62  Pac.  451,  51  L.  R.  A. 
892;  City  of  Aurora  v.  McGannon,  138  Mo. 
38,  39  S.  W.  469 ;  Clark  t.  City  of  TItusvIlle, 
184  U.  S.  320,  22  Sup.  Ct.  382,  46  L.  Ed. 
569;  Commonwealth  t.  Clark,  105  Pa.  634, 
46  Atl.  286,  86  Am.  St.  Rep.  694.  57  L.  R.  A. 
348;  City  of  Little  Rock  v.  Prather,  46  Ark. 
471 ;  City  of  Los  Angeles  y.  Los  Angeles  Ind. 
Gas  Co.  (Cal.)  93  Pac.  1006;  Mageneau  v. 
City  of  Fremont,  30  Neb.  843,  47  N.  W.  280,  9 
L.  R.  A.  786,  27  Am.  St  Rep.  430;  Rosen- 
bloom  V.  State,  64  Neb.  342,  89  N,  W.  1053, 
57  L.  R.  A.  922. 

Counsel  for  appellant,  however,  contend 
that  the  eases  decided  by  the  Supreme  Court 
of  the  United  States  are  not  controlling,  be- 
cause that  court  simply  passed  upon  the  ques- 
tion whether  such  taxes  were  in  conflict  with 
the  federal  Constitution.  This  contention  is 
no  doubt  correct,  but  inasmuch  as  the  tax  in 
question  does  not  come  within  the  section  of 
our  Constitution  which  requires  it  to  be  based 
upon  a  strict  money  valuation,  what  is  said 
by  the  Supreme  Court  of  the  United  States 
with  regard  to  the  propriety  of  classification 
and  uniformity  Is  of  great.  If  not  controlling, 
force. 

But  it  Is  further  contended  that  if  the  tax 
In  question  Is  not  violative  of  the  Constitution 
of  this  state,  It  still  must  fall  because  it  Is  in 
violation  of  subdivision  87,  $  206,  Rev.  St. 
1898,  by  virtue  of  which  the  tax  Is  Imposed. 
Under  section  206  the  Legislature  has  con- 
ferred certain  powers  upon  the  cities  of  this 
state,  and,  among  others,  the  following:  "To 
raise  revenues  by  levying  and  collecting  a 
license  fee  or  tax  on  any  private  corporation 
or  business  within  the  limits  of  the  city,  and 
regulate  the  same  by  ordinance.  All  such 
license  fees  and  taxes  shall  be  uniform  In  re- 
spect to  the  class  upon  which  they  are  im- 
posed." The  foregoing  Is  a  verbatim  copy  of 
what  constituted  subdivision  89  of  section 
1755,  Comp.  Laws  1888,  which  was  In  force 
at  the  time  the  Constitution  was  adopted,  and 
was  re-enacted  and  Incorporated  Into  the  Re- 
vised Statutes  of  1808.  This  Is  cumulative 
evidence  that  the  framers  of  the  Constitution 
In  adopting  section  12  of  article  13,  above  re- 
ferred to,  Intended  to  leave  the  power  and 
manner  of  Imposing  license  taxes  just  as  they 
were.  The  provision  is  also,  with  the  excep- 
tion of  three  words,  namely,  "private  corpo- 
rations" and  "fees,"  a  transcript  of  the  stat- 


ute of  Nebraska,  under  which  the  tax  under 
consideration  In  the  case  of  Mageneau  v.  Fre- 
mont, supra,  was  imposed.  The  same  objec- 
tion to  the  tax  was  made  In  the  Nebraska 
case  as  Is  here  made,  namely,  that  the  tax  Is 
not  uniform,  and  therefore  Is  not  In  compli- 
ance with  the  foregoing  provision.  This  ob- 
jection was,  however,  overruled  In  the  Nebras- 
ka case,  and  this  was  done  notwithstanding 
the  fact  that  the  tax  In  Nebraska  was  im- 
posed upon  all  merchants  alike,  whether  large 
or  small,  under  what  is  termed  a  "flat  rate." 
This  will  also  be  found  to  have  been  the  case 
in  a  number  of  other  cases,  while  In  others 
a  classification  was  upheld  similar  to  the  one 
under  which  the  tax  in  question  was  Imposed. 
The  authorities,  therefore,  are  against  the 
contention  of  appellant  that  such  a  classifica- 
tion offends  against  uniformity.  The  provi- 
sion Is  not  that  the  taxes  must  be  equal  as 
between  individuals,  but  that  they  "shall  be 
uniform  in  respect  to  the  class  upon  which 
they  are  Imposed."  If  a  flat  rate  upon  all 
merchants  alike  Is  a  uniform  tax  within  the 
provision,  why  Is  one  where  greater  equaliza- 
tion is  effected  by  classifying  the  merchants 
Into  groups,  so  as  to  bring  those  with  stocks 
the  value  of  which  are  more  nearly  alike,  not 
also  uniform?  The  dasslflcation  is  for  the 
sole  puriK>se  of  establishing  equality,  so  far 
as  this  can  be  done. 

These  questions  of  uniformity  and  equality 
are  fully  discussed  and  decided  against  ap- 
pellant, and  classifications  similar  to  the  one 
applied  in  this  case  are  sustained  in  the  cases 
cited  from  Kansas,  Pennsylvania,  the  Su- 
preme Court  of  the  United  States,  Missouri, 
Arkansas,  California,  and  others.  While  Mr. 
Justice  Brewer,  in  the  Kansas  case,  supra, 
suggests  that  prima  facie  a  tax  assessed  up- 
on the  actual  value  of  property  Is  perhaps 
better  calculated  to  approximate  true  equal- 
ity and  imlforralty  than  this  can  be  done  by 
any  other  method,  he,  nevertheless,  concedes- 
that  It  Is  but  a  theory,  and  that  such  a  meth- 
od may  not  in  all  cases  produce  equality  or 
uniformity.  Where  the  burden  imposed  by 
a  tax  Is  alone  considered,  the  foregoing  meth- 
od, as  a  general  rule,  may  respond  to  both 
uniformity  and  equality,  but  where  the  bene- 
flts  derived  from  a  city  imposing  the  tax  are 
considered  in  connection  with  the  burdens, 
thereby  Imposed,  a  tax  based  strictly  upon  a 
proijerty  valuation  worked  out  by  percentages, 
may  fall  far  short  of  being  either  equal  or 
uniform.  For  example:  In  a  city  like  Salt 
Lake,  where  the  city  provides  police  and  flre 
protection  and  lights  the  streets  for  all  alike, 
and  defrays  the  expenses  incident  thereto  out 
of  the  general  funds,  it  is  not  unlikely  that 
a  merchant  with  a  stock  worth  $5,000  may 
derive  fully  as  much  beneflt  from  this  source 
as  one  with  a  stock  worth  $50,000,  and  it  may 
cost  the  citj'  quite  as  much  to  protect  the  less- 
er as  it  does  the  greater.  The  maintaining  of 
the  streets  in  repair  and  sprinkling  and  flush- 
ing them  applies  In  the  same  way.  No  method 
of  taxation  that  is  absolutely  equal  and  unl- 
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form  has  yet  been  dlscorraed.  If,  therefore, 
a  flat  rate  upon  all  merchants  alike  should  be 
ImpoRpd,  the  disparity  of  the  tax  as  applied 
to  Individual  cases  may  be  much  greater  still 
than  It  would  be  by  a  reasonable  classification 
of  the  merchants  as  has  been  done  by  the 
city  in  this  case.  It  may  cost  the  city  more  In 
proportion  to  provide  the  a{^>ellant  with  the 
necessary  fire  and  police  protection,  say  noth- 
ing concerning  the  other  matters  referred  to, 
than  it  does  to  provide  the  same  things  to  one 
of  the  classes  above  him  which  pays  a  larger 
tax.  ■  The  classification  adopted  by  the  city, 
while  in  one  sense  arbitrary,  cannot  be  said 
to  be  unreasonable  as  a  matter  of  law.  Its 
purpose  Is  not  to  oppress,  but  rather  to  equal- 
ize the  burden  of  taxation.  If  a  tax  were 
levied  strictly  according  to  value,  and  the 
amount  thereof  ascertained  by  percentages  up- 
on such  value,  may  it  not,  for  the  same  rea- 
sons we  have  stated,  perhaps  be  less  equal 
and  uniform  than  it  is  by  the  present  method? 
This  is,  we  think,  well  Illustrated  by  the  late 
case  cited  from  California.  It  is  also  illus- 
trated by  the  cases  which  uphold  the  flat  rate 
upon  all  merchants  and  business  men  alike. 
Numerous  other  illustrations  might  be  made, 
and  some  others  are  given  in  the  cases  cited, 
why  the  method  to  be  pursued  In  imposing 
taxes  of  the  character  now  under  considera- 
tion must,  to  a  very  large  extent,  be  left  to 
the  discretion  of  those  whose  duty  It  Is  to 
Imiiose  and  collect  them.  Where  neither  the 
Constitntlon  nor  the  statute  Imposes  absolute 
restrictions,  the  courts  may  not  arbitrarily 
Impose  any  unless  It  clearly  appears  that  the 
tax  imposed  is  oppressive,  or  clearly  and  un- 
reasonably discriminatory,  and  thus  is  an 
abuse  of  the  taxing  power.  Under  the  very 
numerous  decisions  of  the  courts  of  this  conn- 
try,  emanating,  as  they  do,  from  the  highest 
federal  and  state  courts,  the  questions  with 
regard  to  the  uniformity  and  equality,  as  well 
as  the  method  of  classification  pursued  by  the 
city  in  this  case,  are  no  longer  open  questions. 
All  of  them  have  been  settled  adversely  to  the 
contention  of  appellant.  Matthews  v.  Jensen, 
21  Utah,  207,  61  Pac.  308,  does  not  announce 
a  doctrine  contrary  to  the  cases  above  refer- 
red to.  In  that  case  the  power  of  imposing 
the  license  was  involved.  What  Is  there  said 
about  classification  and  uniformity  was  ap- 
plied to  the  imposition  of  the  license  fee  under 
the  police,  and  not  under  the  taxing,  power 
of  the  state.  That  decision,  therefore,  has  no 
controlling  influence  upon  the  question  in- 
volved in  the  case  at  bar. 

Finally,  it  is  urged  that  the  ordinance  Is 
Invalid  because  it  imposes  a  penalty  by  fine 
or  imprisonment  for  a  failure  to  pay  a  mere 
property  tax,  which  penalty  is  not  imposed 
for  a  failure  to  pay  taxes  generally.  If  we 
assume  that  this  part  of  the  ordinance  were 
void  for  the  reasons  stated,  It  would  still  not 
affect  the  validity  of  the  tax.  Mageneau  v. 
City  of  Fremont,  30  Neb.  STA,  47  N.  W.  280, 
9  li.  R.  A.  786,  27  Am.  St.  Rep.  436.  In  2 
Cooler  oa  Taxation  (3d  Ed.)  p.  848,  the  author, 


after  stating  that  the  constitutional  provision 
against  Imprisonment  for  debt  does  not  apply, 
says:  "In  case  of  license  taxes  It  is  still  cus- 
tomary to  provide  for  arrest  and  imprisonment 
as  a  means  of  enforcing  payment."  A  large 
number  of  cases  are  cited  in  support  of  the 
text.  In  Rosenbloom  v.  State,  64  Neb.  342, 
8»  N.  W.  1053,  57  L.  E.  A.  922,  the  former 
decisions  of  the  Supreme  Court  of  Nebraska 
holding  to  the  contrarj-  are  overruled.  The 
Supreme  Court  of  Nebraska  in  the  latter  case 
brings  Itself  into  harmony  with  the  great 
weight  of  authority  in  holding  that  arrest, 
fine,  and  imprisonment  may  be  resorted  to 
for  the  purpose  of  enforcing  payment  of  li- 
cense and  occupation  taxes.  The  decisions 
from  a  large  number  of  the  state  courts  are 
cited  in  the  latter  Nebraska  case,  and  we  shall 
do  no  more  than  to  refer  the  reader  to  that 
case  for  the  decisions  upon  this  point 

From  what  has  been  said  it  follows  that 
the  ruling  of  the  district  court  was  in  ac- 
cordance with  the  great  weight  of  authority, 
and  the  Judgment  Is  accordingly  affirmed, 
with  costs  to  respondent. 

Mccarty,  C.  J.,  and  STRAUP,  J.,  concur. 


CHADWICK  V.  ARNOLD  et  al. 
(Supreme  Court  of  Utah.     April  4,  1908.) 

1.  Tkiai,— Findings  of  Coubt— Sufficienct 
— Conclusions— Findings  of  Fact— Sepa- 

BATE  Statement  of. 

In  an  action  to  have  the  bolder  of  the  legal 
title  of  certain  real  estate  adjudged  a  mere  hold- 
er of  the  title  in  trust  for  plaintiff's  benefit, 
by  reason  of  a  verbal  contract  entered  into  be- 
tween plaintiff  and  the  person  from  whom,  with 
notice,  defendant  acquired  his  title  whereby  such 
person  agreed  to  convey  tlie  realty  to  plaintiff 
upon  receipt  of  a  certain  sum,  a  finding  that 
no  enforceable  contract  existed  between  the 
plaintiff  and  auch  person  was  insufiicient  under 
Rev.  St.  1898.  §  3169,  requiring  that  the  facts 
found  and  the  conclusions  of  law  be  separately 
stated. 

2.  Vendob  and  Pubchaser— Bona  Fide  Pub- 
CHASEBS — Notice — Evidence. 

In  an  action  to  have  tlie  holder  of  the  legal 
title  of  certain  real  estate  adjudged  to  hold  it  in 
trust  for  plaintiff,  evidence  examined,  and  held 
to  sliow  that  defendant  acquired  the  title  to  the 
property  with  actual  notice  of  plaintiffs  rights. 

3.  FBArns,  Statute  of— Contbacts  Within— 
Obal  Contbacts— Sale  of  Land. 

A  mere  oral  agreement  to  purchase  land 
from  another  is  within  the  statute  of  frauds. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  23,  Frauds,  Statute  of,  {§  122-131.] 

4.  Tbusts  —  Constructive  Tbusts  —  Result- 
ing Trusts — Contracts  Creating. 

Where  a  person  having  no  interest  in  cer- 
tain real  estate  orally  agrees  with  another  that 
the  latter  should  purchase  it  with  his  own  funds, 
taking  the  title  in  his  name,  and  that  he  should 
thereafter  convey  it  to  the  first  person  at  an 
agreed  price,  no  resulting  or  constructive  trust 
arises. 

[Ed.  Note. — For  cases  in  noint,  see  Cent.  Die. 
vol.  47,  Trusts,  iS  102-120,  140.] 

5.  Frauds,  Statute  of— Contracts  Within. 

A  contract  whereby  one  jierson  agree  to  use 
his  own  funds  to  purchase  certain  real  estate  in 
which  the  other  party  to  the  contract  has  no 
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interest,  taking  the  title  in  his  own  name,  and 
to  thereafter  convey  the  property  to  the  other 
party  upon  an  agreed  price,  is  within  the  statute 
of  frauds. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  23,  Frauds,  Statute  of,  §§  122-131.] 

6.  TBUSTS  —  CONSTBUCTIVE  Tbcbts  —  "Tbust 

Ex  Maleficio." 

A  trust  ex  maleficio  arises  whenever  a  per- 
son acquires  the  legal  title  to  property  of  anoth- 
er by  means  of  an  intentional  false  or  fraudulent 
verbal  promise  to  hold  the  same  for  a  certain 
purpose,  and,  having  thus  obtained  the  title, 
retains  and  claims  the  property  as  his  own. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  47,  Trusts,  {  148. 

EM.   Note.— For  other  definitions,  see  Words 
and  Phrases,  vol.  8,  pp.  7127,  7822.] 

7.  Same— Creation. 

A  verbal  contract  was  entered  into  between  a 
person  who  was  both  the  legal  and  equitable  own- 
er of  certain  real  estate,  subject  only  to  a  mort- 
gage, and  another  who  agreed  to  bid  in  the  prop- 
erty on  foreclosure  sale,  obtain  a  sherifFs  deed 
therefor,  and  thereafter  to  convey  the  title  to 
the  owner  for  a  certain  sum,  relying  upon  which 
agreement  the  owner  failed  to  make  an  appear- 
ance at  the  foreclosure  sale,  whereby  the  land 
was  bid  in  by  the  other  party  to  the  agi-eement 
for  about  one-third  of  its  value.  Before  such 
person  received  the  sheriff's  deed,  and  within  the 
period  within  which  the  property  could  have 
been  redeemed,  the  owner  paid  to  such  person  a 
portion  of  the  price  which  he  was  to  pay,  which 
was  received  and  applied  on  the  amount  to  be 
paid  as  a  prerequisite  to  the  conveyance  of  the 
title.  After  obtaining  title  such  person  asserted 
his  ownership  to  the  property,  and  refused 
to  convey  it  according  to  the  agreement.  Held, 
that  a  trust  ex  maleficio  arose,  enforceable 
though  the  contract  was  not  in  writing  as  re- 
quired by  the  statute  of  frauds. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  47,  Trusts,  S  148.] 

8.  Vendob  and  PtTRCHASEB— Rights  op  Pdb- 
CHASEB— Bona  Fide  Pubchasebs— Notice. 

A  purchaser  of  property  from  a  party  hold- 
ing the  legal  title  in  trust  for  another,  with  no- 
tice of  the  existence  of  the  trust,  is  in  no  better 
position  to  assert  title  than  the  person  from 
whom  he  purchased. 

9.  Trusts  —  Establjsiiment— Pbocebdinos— 
Judgment. 

Where,  in  an  action  to  adjudge  the  holder 
of  the  legal  title  to  certain  property  a  trustee 
for  the  benefit  of  another,  the  evidence  showed 
the  existence  of  a  trust  ex  maleficio,  the  fact 
that  plaintiff  based  her  right  to  recover  by  de- 
manding by  her  pleadings  the  specific  perform- 
ance of  an  oral  contract  by  the  defendant's  ven- 
dor to  convey  the  property  to  her  for  a  certain 
sum,  though  the  mortgage  indebtedness  against 
the  property,  which  defendant's  vendor  removed, 
was  more  than  twice  such  sum,  and  though  it 
would  be  inequitable  and  unjust  to  defendant 
to  compel  the  reconveyance  of  the  property 
by  defendant  to  plaintiff  for  the  contract  sum, 
did  not  preclude  plaintiff  from  obtaining  re- 
lief, as  the  relief  granted  by  equity,  where  a 
trust  ex  maleficio  is  raised,  is  not  founded  on  the 
specific  performance  of  an  oral  contract,  but 
upon  the  principle  that  equity  turns  the  fraudu- 
lent procurer  of  the  legal  title  into  a  trustee, 
and,  by  raising  such  a  trust  by  construction,  can 
do  equal  and  complete  justice  between  the  par- 
ties; and  hence,  where  the  conveyance  of  the 
property  u_pon  the  payment  of  the  contract  sum 
would  be  inequitable,  it  will  order  a  reconvey- 
ance upon  such  terms  as  are  equitable,  and  will 
protect  the  rights  of  the  person  defrauded. 

Appeal  from  District  Court,  Fourth  Dis- 
trict;  J.  E.  Booth.  Judge. 
Action  by  Aseuatb  Cliadwlck  against  John 


H.  Arnold  and  another.  From  a  judgment  for 
defendants,  plaintiff  appeals.  Reversed,  and 
remanded  with  directions. 

M.  M.  Warner,  for  appellant.  D.  D.  Bontz, 
for  respondents. 

STRAUP,  J  This  Is  an  action  In  equity 
in  which  the  plaintiff  seeks  a  decree  adjudg- 
ing that  the  defendants  hold  certain  real  es- 
tate in  trust  for  her  use  and  benefit  Tbe 
substance  of  the  allegations  of  tbe  complaint 
is  that  the  plaintiff,  tbe  owner  of  the  real  es- 
tate, mortgaged  It  to  tbe  wife  of  the  defend- 
ant Arnold;  that  thereafter  Arnold  verbally 
agreed  to  purchase  the  mortgage,  bid  the 
property  in  at  foreclosure  sale,  and  agreed  to 
convey  tbe  title  of  tbe  property  to  ber  fbr 
the  sum  of  $2,500  after  he  obtained  a  sherHTs 
deed ;  that,  relying  on  bis  promise,  she  made 
no  appearance  In  tbe  actiou  brought  to  fore- 
close, and  made  no  effort  to  redeem  tbe  prop- 
erty within  tbe  statutory  period  of  redemp- 
tion; and  that.  In  pursuance  of  the  agree- 
ment she  made  partial  payments  to  Arnold, 
and  after  tbe  pro|)erty  was  sold  at  foreclo- 
sure sale,  and  after  Arnold  obtained  tbe 
sheriff's  deed,  she  tendered  blm  tbe  balance 
of  tbe  $2,500,  but  be  refused  to  reconvey  tbe 
property  to  her,  claiming  tbe  property  as  bto 
own,  and  sold  It  to  the  defendant  Emert,  wbo 
purchased  it  with  notice  of  ber  claim  of  In- 
terest. She  prayed  that  tbe  defendants  be 
required  to  convey  the  property  to  ber  upon 
tbe  payment  of  tbe  unpaid  balance  of  $2,500, 
or.  If  specific  performance  of  tbe  contract  be 
denied,  that  she  be  permitted  to  redeem  tbe 
premises  from  the  foreclosure  sale.  Tbe 
court  rendered  judgment  In  favor  of  defend- 
ants, quieting  the  title  in  tbe  defendant  Em- 
ert and  dismissing  the  action  against  Arnold, 
without  prejudice  to  another  action  to  ad- 
judicate the  monetary  transactions  had  be- 
tween plaintiff  and  Arnold.  The  plaintiff  ap- 
lieals,  assailing  the  findings  and  conclusions. 

At  tbe  trial  tbe  plaintiff  gave  evidence 
tending  to  show  that  on  September  24,  1900, 
she  was  both  the  legal  and  equitable  owner 
of  the  real  estate  In  question.  On  that  day 
she  gave  a  mortgage  on  the  real  estate  to 
Eliza  Arnold,  wife  of  defendant  Arnold,  to 
secure  tbe  payment  of  a  promissory  note  In 
the  sum  of  $4,200,  with  Interest  at  8  per  cent 
per  annum.  Arnold  and  bis  wife  did  not  live 
together  harmoniously,  and,  for  three  or 
four  years  prior  to  July,  1904,  the  defendant 
Arnold  lived  at  plaintiff's  place,  as  she  said, 
"tbroughout  the  day,  and  ate  his  meals  there 
most  of  tbe  time."  They  were  then  very 
friendly,  and  bad  more  or  less  bueiness  trans- 
actions together.  After  tbe  mortgage  became 
due,  Arnold  told  plaintiff  that  he  thought  be 
could  make  a  deal  with  bis  wife  to  buy  the 
mortgage  by  trading  his  farm  where  his  wife 
lived  for  the  mortgage  and  some  cattle  owned 
by  bis  wife,  and  that  If  tbe  plaintiff  would 
pay  him  $2,500  be  would  come  out  even,  and 
that  was  all  he  cared  for ;  and  that  be  would 
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bid  in  tbe  place  and  give  her  a  deed  for  it. 
Arnold  thereupon  obtained  an  assignment  of 
tbe  mortgage.  In  the  meantime  suit  bad 
been  commenced  to  foreclose  the  mortgage. 
Arnold  bad  himself  substituted  as  party 
plaintiff  In  the  action.  He  told  Mrs.  Chad- 
wlclc  not  to  appear  in  the  foreclosure  action, 
and  that  when  the  sheriff  gave  bim  a  deed 
tbe  plaintiff  could  pay  him  $2,500  and  be 
would  deed  tbe  property  back  to  her,  and 
that  she  could  have  a  year  or  two  after  the 
sheriff's  deed  in  which  to  pay  tbe  money. 
Tbe  mortgage  was  assigned  to  Arnold  in  No- 
vember, 1902.  On  November  10,  1903,  be  ob- 
tained a  Judgment  against  tbe  plaintiff  in  tbe 
sum  of  $4,2o0,  $82o  interest,  and  costs,  and 
obtained  tbe  usual  order  for  a  sale  of  tbe 
premises.  Tbe  property  was  sold  on  fore- 
closure sale  January  12,  1904,  and  was  bid  in 
by  Arnold  for  the  sum  of  $5,100.  The  sher- 
iff's deed  was  Issued  to  bim  July  14,  1004. 
Tbe  plaintiff  continued  to  reside  on  tbe  prem- 
ises until  August,  1905,  when  she  was  dispos- 
sessed by  order  of  the  court.  The  plaintiff, 
relying  upon  the  representations  and  promise 
of  Arnold,  made  no  appearance  In  tbe  fore- 
closure suit,  and  made  no  effort  to  redeem 
the  property  within  the  statutory  period  of 
redemption.  In  April,  1904,  and  before  the 
sheriff's  deed  was  issued  to  Arnold,  and  wiiu- 
In  the  period  of  redemption,  she  paid  Arnold 
the  sum  of  $575  as  part  payment  of  tbe  $2,500, 
receipt  of  which  was  acknowledged  by  him  as 
follows:  "Vernal,  Utah,  April  28,  1904.  Re- 
ceived of  Mrs.  Asenatb  Cbadwick,  five  hun- 
dred seventy-five  ($575)  dollars  paid  on  the 
Home  Farm.  John  Arnold."  The  evidence 
shows  that  by  tbe  expression  "Home  Farm" 
was  meant  tbe  premises  in  question.  Plain- 
tiff also  testified  that  she  paid  bim  additional 
sums  of  money  amounting  to  $110,  and  that 
be  was  also  indebted  to  her  in  the  sum  of 
$296  for  pasturage,  which  amount,  it  was 
agreed,  should  also  be  credited  ou  tbe  $2,500. 
After  Arnold  got  tbe  sfaeriff's  deed,  plaintiff 
tendered  him  the  further  sum  of  $2,250  and 
demanded  a  reconveyance  of  tbe  property, 
but  he  refused  to  make  tbe  conveyance.  He 
sold  tbe  property  to  the  defendant  Emert  for 
tbe  sum  of  $5,250.  Plaintiff  had  owned  tbe 
farm  and  resided  on  it  for  more  than  20 
years,  and  was  in  possession  of  it  until  she 
was  evicted  in  August,  1905.  She  testified 
that  tbe  land,  155  acres,  was  worth  $100 
per  acre.  The  evidence  further  shows  that 
XUnert,  when  he  purchased  the  property,  bad 
actual  knowledge  of  plaintiff's  claim  of  inter- 
est, but  he  thought  be  was  not  chargeable 
with  such  knowledge,  because  such  interest 
did  not  appear  upon  tbe  abstract  of  title,  and 
that  be  thought  be  was  bound  to  take  notice 
only  of  what  did  appear  of  record.  Plaintiff 
further  testified,  in  effect,  that  she  was  able 
and  willing  to  redeem  tbe  property  sold  under 
foreclosure,  and  would  have  done  so  had  it 
not  been  for  tbe  promise  and  oral  agreement 
of  Arnold. 
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Tbe  testimony  of  tbe  defendant  Arnold  In 
some  resipects  differs  from  that  of  plaintiff, 
but  from  bis  own  testimony  it  is  quite  clear 
that  there  was  some  sort  of  agreement  be- 
tween himself  and  the  plaintiff  concerning  the 
acijulring  of  the  title  and  reconveying  it 
to  the  jilalutlff.  In  this  regard  he  testified: 
"Q.  Now,  then,  Mr.  Arnold,  did  you  ever,  at 
auj-  time,  have  any  conversation  with  Mrs. 
Cbadwick  in  regard  to  selling  or  reconveying 
tbe  place  to  her?  And,  if  so,  what  was  that 
conversation?  A.  She  asked  me  if  I  would 
take  $2,300,  and  I  said  'yes.'  •  •  •  It 
was  some  time  in  January — the  last  days  In 
January  or  the  first  days  In  February  after 
the  sale  of  the  property,  I  think,  or  after 
tbe  sheriff's  sale.  I  think  a  few  days  after 
that,  the  same  month.  •  •  *  She  asked 
me  if  I  would  take  $2,500  down  and  let 
them  keep  tbe  place ;  if  they  would  pay  me 
$2,500  down  and  let  them  keep  It  •  •  • 
She  says,  'I  can  pay  you  $2,500  down.'  She 
says,  'Will  you  take  it  If  I'll  pay  you  $2,500 
down ;  and  we  can  pay  you  tbe  rest  out  of 
this  wood  contract?'  I  says,  'yes.' "  The  ma- 
terial difference  between  their  testimony  is 
that  plaintiff  claimed  Arnold  agreed  before 
tbe  mortgage  was  foreclosed  to  bid  it  in  and 
reconvey  it  after  he  got  tbe  sberlCTs  deed 
for  the  sum  of  $2,500,  while  be  claimed  the 
agreement  was  made  about  the  time  or  short- 
ly after  the  foreclosure  sale,  but  within  the 
statutory  period  of  redemption,  upon  the  pay- 
ment of  $2,500  down  and  the  balance  to  be 
paid  out  of  a  wood  contract  Arnold  further 
denied  that  tbe  receipt  referred  to  was  signed 
by  bim.  He  admitted  having  received  tbe 
money,  but  claimed  that  it  was  paid  on  ac- 
count of  other  transactions.  The  receipt  was 
strong  corroborative  evidence  of  plaintiff's 
claim.  Its  actual  signing  and  execution  by 
Arnold  was  testified  to  by  plaintiff  and  two 
other  witnesses.  Two  otner  wholly  disinter- 
ested witnesses — a  justice  of  the  peace  and 
Arnold's  attorney,  who  represented  him  in 
the  Justice's  court — testified  that  in  a  prior 
suit  before  tbe  justice's  court,  when  the  re- 
ceipt was  exhibited  to  Arnold,  be  then  testi- 
fied that  the  signature  was  bis  signature. 
Two  other  witnesses  testified  that  tbe  signa- 
ture was  in  bis  bandwriting.  Against  all 
this  stands  the  mere  denial  of  Arnold  that  it 
was  bis  signature.  His  testimony  also  In 
other  particulars  differs  from  that  of  the 
plaintiff. 

Though  from  all  the  evidence  In  tbe  case 
it  clearly  appeared  that  some  kind  of  an 
agreement  was  entered  into  between  plaintiff 
and  Arnold  with  respect  to  Arnold's  acquiring 
tbe  title  and  reconveying  it  to  plaintiff,  never- 
theless the  court  wholly  failed  to  find  what 
the  terms  of  tbe  agreement  were,  or  any  of 
tbe  facts  or  circumstances  surrounding  the 
making  of  it.  Instead  of  making  such  find- 
ings, the  court  found  as  follows:  "The  evi- 
dence is  Insufflcieut  to  warrant  any  finding 
that  the  defendant  J.  H.  Arnold  and  plain* 
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tiff  ever  entered  Into  any  agreement  respect- 
ing the  said  land,  or  whereby  the  said  Arnold 
ever  obligated  himself  to  convey  or  restore 
said  premises  or  property  to  plaintiff  for  any 
sum  or  amount  whatever,  or  that  there  was 
any  contract  at  all  entered  into  such  as  could 
be  enforced.  The  court  furtuer  finds  that 
the  contract,  such  as  the  plaintiff  claims  ex- 
ists, would,  if  existing,  come  within  the  In- 
hibition of  the  statute  of  frauds,  and  no  part 
performance  Is  either  pleaded  or  proven."  It 
is,  of  course,  apparent  that  such  a  finding  is 
not  a  finding  of  facts,  but  a  statement  of 
mere  conclusions.  If  the  court  was  of  the 
opinion  that  the  evidence  was  insufliclent  to 
establish  the  facts  and  transactions  alleged 
in  the  complaint,  the  court  ought  to  have 
found  them  against  the  plaintiff,  for  on  her 
was  the  burden  of  establishing  them.  If,  on 
tlie  contrary,  the  court  was  of  the  opinion 
that  such  facts  were  established,  but  that 
they  showed  a  contract  which  was  ineffectual 
because  of  tlie  statute  of  frauds,  the  court, 
nevertheless,  should  have  found  the  facts, 
and  then,  by  way  of  conclusions,  should  have 
declared  their  effect.  That  is  to  say,  the 
court  should  have  separately  found  whatever 
the  facts  were  respecting  the  transactions  al- 
leged in  the  complaint,  and  upon  them  should 
then  have  separately  made  its  conclusions  of 
law.  The  statute  very  plainly  requires  that 
"the  facts  found  and  the  conclusions  of  law 
must  be  separately  stated."  Section  3169, 
Rev.  St  1898.  This  the  court  failed  to  do. 
The  effect  of  the  court's  finding  Is  that  no 
contract  existed  between  plaintiff  and  Arnold 
which  was  enforceable.  Not  only  Is  the  find- 
ing open  to  the  objection  that  findings  and 
conclusions  are  not  separately  stated,  but  It  is 
open  to  the  further  objection  that  it  is  not  a 
finding  of  facts  but  mere  conclusions.  The 
court  did  not  find  whether  the  verbal  agree- 
ment and  transactions  were  as  testified  to  by 
plaintiff  or  as  testified  to  by  Arnold.  That 
there  was  an  agreement  between  them  re- 
specting the  transactions  is,  however,  testi- 
fied to  by  both  of  them  and  not  denied  by 
any  one.  The  material  difference  in  their 
testimony  Is  as  to  the  amount  of  money  that 
the  plaintiff  was  required  to  pay,  and  as  to 
the  value  of  the  property.  The  court  also 
found:  "No  knowledge  or  notice,  actual  or 
constructive,  was  ever  received  or  had  by  the 
defendant  A.  C.  Emert  that  the  plaintiff 
claimed  an  Interest  In  the  said  premises." 
From  the  findings,  or,  rather,  conclusions  of 
law,  it  is  apparent  that  the  court  determined 
the  case  on  the  theory  that  the  parol  agree- 
ment, as  testified  to  by  plaintiff,  was  within 
the  stattite  of  frauds,  and  for  that  reason  In- 
effectual, and  that  Emert  was  an  innocent 
purchaser  for  value.  We  think  the  evidence 
clearly  shows  that  Emert  purchased  with 
actual  knowledge  of  plaintiff's  claim  of  In- 
terest In  the  premises,  and  that  the  finding 
which  the  court  made  in  that  regard  was  con- 
trary to  the  evidence,  and,  for  that  reason,  er- 
roneous. 


This  brings  us  to  the  real  question  in  the 
case:  Whether  the  statute  of  frauds  applies 
to  such  a  case  as  testified  to  by  the  plaintiff. 
It,  of  course,  is  readily  conceded  that  a  mere 
oral  agreement  to  i)urchase  land  from  anoth- 
er is  within  the  statute  of  frauds.  So,  too. 
It  Is  conceded  that  if  A.,  having  no  interest 
In  the  real  estate,  orally  agrees  with  B.  that 
the  latter  should  purchase  it  with  his  own 
funds  and  take  the  title  In  his  own  name, 
and  that  he  should  thereafter  convey  it  to  A. 
upon  an  agreed  price,  no  resulting  or  con- 
structive trust  arises,  and  that  such  a  con- 
tract is  also  within  the  statute  of  frauds. 
The  doctrine,  however,  is  quite  generally  ac- 
cepted that  a  trust  ex  maleficio  arises  when- 
ever a  person  acquires  the  legal  title  to  prop- 
erty of  another  by  means  of  an  Intentional 
false  or  fraudulent  verbal  promise  to  hold  the 
same  for  a  certain  purpose,  and,  having  thus 
obtained  the  title,  retains  and  claims  the 
property  as  his  own.  The  doctrine  is  well 
stated  in  volume  3,  Pom.  Eq.  Jur.  (3d  Ed.)  5 
1055,  as  follows:  "A  second  well-settled  and 
even  common  form  of  trusts  ex  maleficio  oc- 
curs whenever  a  person  acquires  the  legal 
title  to  land  or  other  property  by  means  of 
an  intentionally  false  and  fraudulent  verbal 
promise  to  hold  the  same  for  a  certain  speci- 
fied puriwse — as,  for  example,  a  promise  to 
convey  the  laud  to  a  designated  Individual,  or 
to  reconvey  it  to  the  grantor,  and  the  like — 
and  having  thus  fraudulently  obtained  the 
title,  he  retains,  uses,  and  claims  the  property 
as  absolutely  bis  own,  so  that  the  whole 
transaction  by  means  of  which  the  ownership 
Is  obtained  Is  in  fact  a  scheme  of  actual  de- 
celt.  Equity  regards  such  a  person  as  hold- 
ing the  property  charged  with  a  constructive 
trust,  and  will  compel  him  to  fulfill  the  trust 
by  conveying  according  to  his  engagement" 
And  in  section  1056:  "The  foregoing  cases 
should  be  carefully  distinguished  from  those 
in  which  there  is  a  mere  verbal  promise  to 
purchase  and  convey  land.  In  order  that  the 
doctrine  of  trusts  ex  maleficio  with  respect  to 
land  may  be  enforced  under  any  circumstan- 
ces, there  must  be  something  more  than  a 
mere  verbal  promise,  however  unequivocal, 
otherwise  the  statute  of  frauds  would  be  vir- 
tually abrogated;  there  must  be  an  element 
of  positive  fraud  accompanying  the  promise, 
and  by  means  of  which  the  acquisition  of  the 
legal  title  Is  wrongfully  consummated.  Equi- 
ty does  not  pretend  to  enforce  verbal  prom- 
ises In  the  face  of  the  statute;  It  endeavors 
to  prevent  and  punish  fraud  by  taking  from 
the  wrongdoer  the  fruits  of  his  deceit,  and  It 
accomplishes  this  object  by  its  beneficial  and 
far-reaching  doctrine  of  constructive  trusts." 
In  a  note  to  section  1055  It  is  said:  "The 
doctrine  is  often  used  with  great  efficacy  to 
prevent  the  triumph  of  fraud,  and  to  protect 
persons  under  necessities.  In  cases  where,  at 
execution  sale,  or  mortgage  foreclosure,  or 
other  compulsory  public  sale,  a  party  buys  In 
the  land  under  a  prior  fraudulent  promise 
made  to  the  owner  that  the  purchase  will 
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take  the  title,  hold  the  property  for  the  bene- 
fit of  such  owner,  and  will  reconvey  to  him 
on  being  repaid  the  amount  advanced  for  the 
purchase  price;  and  having  thus  by  fraudu- 
lent contrivance  cut  off  competition,  and  pre- 
vented the  owner  from  making  other  arrange- 
ments to  protect  his  property,  and  having  ob- 
tained the  property  perhaps  for  much  less 
than  its  real  valae,  be  refuses  to  abide  by  his 
verbal  promise,  and  retains  the  land  or  other 
property  as  absolutely  his  own.  Equity  will 
relieve  the  defrauded  owner  by  impressing  on 
the  property  a  trust  ex  maleflclo,  and  by 
treating  the  purchaser  as  a  trustee  in  Invl- 
tum."  Mr.  Waterman,  in  his  -work  on  Specific 
Performance  of  Contracts,  at  section  252, 
says:     "A  verbal  agreement  entered  Into  by 

A.  and  B.  with  an  execution  debtor  whose 
land  is  about  to  be  sold  by  the  sheriff  to  pur- 
chase it  with  their  own  funds  and  hold  It  for 
his  benefit  is  equivalent  to  a  loan  of  money 
and  a  taking  of  the  title  as  security  for  Its 
repayment,  or  an  agreement  by  one  person 
to  purchase  land  for  the  benefit  of  another, 
under  circumstances  which  would  amount  to 
a  fraud  upon  the  latter.  If  the  former  were 
allowed  to  repudiate  his  promise,  and  there- 
fore is  not  within  the  statute  of  frauds." 
And  in  section  233:  "Where  it  Is  verbally 
agreed  between  the  vendor  of  land  at  a  ju- 
dicial sale  and  the  purchaser  that  the  pur- 
chaser's rights  shall  be  only  those  of  a  mort- 
gagee, and  he  fraudulently  violates  the  con- 
tract by  obtaining  an  absolute  deed  to  him- 
self and  selling  the  land  to  a  third  person 
who  has  notice  of  the  agreement,  the  purchas- 
er and  his  vendee  hold  the  title  In  trust  for 
the  original  owner." 

With  respect  to  the  question  when  a  con- 
structive trust  will  be  created  by  a  court  of 
equity,  at  section  171,  vol.  1,  Perry  on  Trusts 
(4th  Ed.),  it  Is  said:  "Thus,  where  one  buys 
land  at  an  execution  sale,  or  sale  under  a 
trust  deed,  under  an  agreement  with  the 
debtor  that  the  latter  may  redeem,  the  pur- 
ebaser  holds  in  trust;  it  would  be  a  fraud 
to  allow  him  to  repudiate  the  contract."  In 
the  case  of  Gruhn  v.  Richardson,  128  111. 
178,  21  N.  E.  18,  it  is  observed:  "Where  one 
having  any  interest  is  induced  to  confide  in 
the  verbal  promise  of  another  that  he  will 
purchase  for  the  benefit  of  the  former  at  a 
sheriff's  sale,  and  in  pursuance  of  this  al- 
lows him  to  become  the  holder  of  the  legal 
title,  a  subsequent  denial  by  the  latter  of  the 
confidence  Is  such  a  fraud  as  will  convert 
the  purchaser  Into  a  trustee  ex  maleflclo." 
In  support  of  these  texts  are  the  following 
cases:  Sandfoss  v.  Jones,  35  Cal.  481;  Wol- 
ford  V.  Herrlngton,  74  Pa.  311,  15  Am.  Rep. 
548 ;  MulhoUand  v.  York,  82  X.  C.  510 ;  Tan- 
kard V.  Tankard,  84  N.  C.  286;  Avery  v. 
Stewart,  136  N.  C.  437,  48  S.   E.  775,  08  L. 

B.  A.  776 ;  Rose  v.  Bates,  12  Mo.  30 ;  Soggins 
V.  Heard,  31  Miss.  426;  Dodd  v.  Wakeman, 
26  N.  J.  Eq.  484;  Cutler  v.  Babcock,  81  Wis. 
10-),  51  N.  W.  420.  20  -All).  St.  Rep.  882:  Tj&v- 
mon  V.  Knight,  140  Hi.  232,  20  N.  E.  1116, 


33  Am.  St.  Rep.  229 ;  Ryan  v.  Dox,  34  N.  T. 
307,  9  Am.  Dec.  696;  Lalng  v.  McKee,  13 
Mich.  124,  87  Am.  Dec.  738. 

Viewing  the  case  from  the  standpoint  of 
plaintiff's  evidence,  it  is  made  to  appear  that 
the  plaintiff,  when  the  verbal  agreement  was 
entered  into,  was  both  the  legal  and  equi- 
table owner  of  the  land  in  controversy,  sub- 
ject only  to  the  mortgage  held  by  Arnold's 
wife;  that  Arnold  verbally  agreed  that  he 
would  purchase  the  mortgage,  bid  in  the  land 
on  foreclosure  sale,  obtain  a  sheriff's  deed 
therefor,  and  that  he  would  thereafter  con- 
vey the  title  to  plaintiff  for  the  sum  of 
$2,500;  that  she,  relying  upon  his  promise 
and  representations,  failed  to  make  an  ap- 
pearance In  the  foreclosure  suit  or  to  redeem 
the  property  from  foreclosure  sale;  that  the 
land,  worth  more  than  $15,000,  was  bid  in 
by  Arnold  for  $5,100,  a  sum  less  than  the 
mortgage  Indebtedness;  that  before  Arnold 
obtained  the  sheriff's  deed,  and  within  the 
period  in  which  the  property  could  have 
been  redeemed,  plaintiff  paid  him  something 
like  $685  In  cash,  which  was  received  by  him 
and  applied  on  the  agreement ;  and  that  the 
defendant  Arnold,  after  having  acquired  the 
sheriff's  deed,  retained  the  title,  claimed  the 
property  as  his  own,  and  refused  to  convey 
It  to  plaintiff.  Upon  such  facts  we  think  a 
trust  ex  maleflclo  arose,  and  that  it  would 
be  a  fraud  to  allow  Arnold  to  repudiate  the 
contract.  In  this  respect  it  can  be  here  said, 
as  was  said  by  the  court  in  Avery  v.  Stewart, 
supra:  "If  the  legal  title  is  obtained  by  rea- 
son of  a  promise  to  hold  it  for  another,  and 
the  latter,  conflding  in  the  purchaser  and 
relying  on  his  promise,  is  prevented  from 
taking  such  action  in  his  own  behalf  as  would 
have  secured  the  benefit  of  the  property  to 
himself,  and  the  promise  is  made  at  or  be- 
fore the  legal  title  passes  to  the  nominal 
purchaser.  It  would  be  against  equity  and 
good  conscience  for  the  latter,  under  the  cir- 
cumstances to  refuse  to  perform  his  solemn 
agreement  and  to  commit  so  palpable  a  breach 
of  faith.  It  would  be  strange  indeed  if  such 
conduct  is  beyond  the  reach  of  a  court  of 
equity,  and  If  the  party  who  has  been  grossly 
deceived  and  injured  by  it  is  without  a  rem- 
edy. The  fact  that  the  defendant  In  this  case 
paid  the  purchase  price  out  of  his  own  money 
should  not  alter  the  case  to  the  prejudice 
of  his  victim."  And  as  Emert  took  the  prop- 
erty with  notice,  he  Is  in  no  better  position 
to  assert  title  and  ownership  of  the  property 
than  is  Arnold.  We  therefore  think  that  the 
finding,  or  conclusion,  of  the  trial  court  that 
the  agreement  as  claimed  by  plaintiff  came 
within  the  statute  of  frauds  was  erroneous. 
The  foregoing  authorities  clearly  show  that 
the  statute  of  frauds  does  not  apply  to  such 
a  case. 

It  1.S  urged,  however,  that  the  plaintiff 
must  recover,  if  at  all,  the  specific  perform- 
ance of  the  contract  as  alleged  and  testlHed 
to  by  her.  That  is,  It  Is  claimed  that  the 
defendants  must  be  required  to  reconvey  to 
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ber  on  the  payment  of  the  balance  of  the 
$2,5()0,  or  not  at  all.  and,  since  the  plaintiff 
(lid  not  dispute  owing  the  full  amount  of  the 
mortgage  indebtedness  and  had  no  defense  to 
the  foreclosure  action,  it  is  said  that  to  com- 
pel the  defendants  to  reconvey  the  property 
to  her  for  $2,500  when  she  owed  more  than 
twice  that  amount  is  inequitable  and  unjust, 
and  therefore,  as  the  contract  which  she  is 
scelcing  to  enforce  is  inequitable,  no  relief 
can  be  granted  her.  Such  a  conclusion  does 
not  necessarily  follow.  The  relief  granted 
by  courts  of  equity,  where  a  trust  ex  male- 
ficio  is  raised,  is  not  founded  on  the  specific 
performance  of  the  oral  contract,  but  upon 
the  principle  that  equity  turns  the  fraudulent 
procurer  of  a  legal  title  into  a  trustee  to  get 
at  him.  That  is  to  say,  courts  of  equity,  in 
order  to  administer  complete  justice  between 
the  parties,  will  raise  a  trust  by  construc- 
tion out  of  the  circumstances  and  relations, 
and  this  trust  they  will  fasten  upon  the  con- 
science of  the  offending  party  and  will  con- 
vert him  Into  a  trustee  of  the  legal  title  and 
order  him  to  hold  it  for  the  benefit  of  the 
owner  or  to  execute  the  trust  in  such  manner 
as  to  protect  the  rights  of  the  defrauded 
party.  The  rule  is  well  stated  in  Pomeroy's 
Equity  Jurisprudence,  supra,  that  "equity 
does  not  pretend  to  enforce  verbal  promises 
In  the  face  of  the  statute;  it  endeavors  to 
prevent  and  punish  fraud  by  taking  from 
the  wrongdoer  the  fruits  of  his  deceit,  and  it 
accomplishes  this  object  by  Its  beneficial  and 
far-reaching  doctrine  of  constructive  trusts." 
In  Bispham's  Principles  of  Equity  (7th  Ed.) 
{  218,  in  speaking  of  the  enforcement  of 
trusts  ex  maleflcio,  the  rule  is  stated  that 
"the  ground  of  these  decisions  is  that  the 
statute  of  frauds  is  not  to  be  used  as  a  shield 
for  fraud;  and  that  where  a  party  has,  by 
his  promise  to  buy  or  hold  or  dispose  of  real 
estate  for  the  benefit  of  another,  induced  ac- 
tion or  forbearance  by  reliance  upon  such 
promise,  it  would  be  a  fraud  that  the  promise 
should  not  be  enforced ;  and  that  the  method 
of  enforcement  will  be  through  the  machinery 
of  a  trust."  And  in  the  case  of  Cutler  v. 
Babcock,  supra,  the  court  said:  "Nor  is  It 
necessary  to  rest  the  right  of  the  defendant 
Babcock  solely  on  the  power  of  a  court  of 
equity  to  compel  the  plaintiff  to  specifically 
perform  his  part  of  the  agreement  by  convey- 
ing the  lots  in  question  to  the  defendant.  The 
relief  sought  may  well  be  rested  on  the  Juris- 
diction of  the  court  on  the  ground  of  fraud 
by  holding  the  plaintiff  liable  to  convey  as  a 
trustee  ex  maleflcio."  These  trusts  differ 
from  other  trusts  In  that  they  are  not  within 
the  intention  or  contemplation  of  the  parties 
at  the  time  the  contract  is  made.  They  are 
thrust  upon  a  party  contrary  to  his  inten- 
tion and  against  his  consent.  Courts  of  equi- 
ty, by  raising  a  trust  by  construction  In  cases 
of  fraud,  can  do  equal  and  complete  Justice 
between  the  parties.  When  the  trust  is  rais- 
ed, a  court  of  equity  can  order  the  trustee 
to  bold  the  legal  title  for  the  original  owner 


upon  Just  and  proper  terms,  or  to  execute  the 
trust  in  such  manner  as  to  protect  the  rights 
of  the  defrauded  party.  The  facts  and  cir- 
cumstances as  shown  by  the  evidence  are 
sufficient  to  raise  the  trust.  If,  in  the  exe- 
cution of  it,  it  Is  not  etiuitable  to  compel  a 
reconveyance  of  the  property  upon  the  pay- 
ment of  $2,500,  the  defendants  are  not,  for 
that  reason,  to  be  permitted  to  take  advantage 
of  their  wrong,  but  should  be  made  to  exe- 
cute the  trust  upon  such  terms  as  are  equit- 
able, and  as  will  protect  the  rights  of  the 
plaintiff.  We  think  there  Is  force  to  the  posi- 
tion that,  on  the  record,  the  defendants 
should  not  be  compelled  to  reconvey  the  prop- 
erty upon  the  payment  of  $2,500  less  the  pay- 
ments  already  made  by  the  plaintiff.  We 
think  it  would  be  more  consistent  with  equity 
to  require  a  conveyance  upon  the  payment 
of  the  amount  of  the  mortgage  IndeMedness, 
less  the  payments  made  by  the  plaintiff,  the 
amount  of  indebtedness,  if  any,  owing  by 
the  defendant  Arnold  to  her,  and  the  rents 
and  profits  derived  by  the  defendants  from 
the  premises. 

We  are  of  the  opinion,  on  the  whole  of  the 
evidence,  that  the  court  erred  in  holding  that 
the  statute  of  frauds  applied  to  the  case,  and 
In  finding  that  ETmert  was  an  Innocent  pur- 
chaser. The  findings  and  conclusions  of  the 
trial  court  in  that  respect  are  set  aside,  and 
the  court  directed  to  make  findings  and  con- 
clusions to  the  effect  that  the  defendants 
bold  the  title  of  the  premises  in  trust  for  the 
plaintiff.  The  case  Is  further  remanded  to 
the  trial  court  with  directions  that  an  ac- 
counting be  had  between  plaintiff  and  re- 
spondents, and  that  the  court  especially  de- 
termine the  amount  of  the  mortgage  Indebt- 
edness, Including  Interest  and  costs,  the  pay- 
ments made  by  plaintiff  to  Arnold,  and  the 
amount  of  indebtedness,  if  any,  owing  by 
Arnold  to  ber,  and  which  they  had  agreed 
should  be  credited  to  her  account,  the  value 
of  the  rents  and  profits  since  plaintiff's  dis- 
possession, and,  if  necessary,  or  if  either 
party  desires  it,  to  take  further  evidence  on 
these  questions  and  on  the  accounting.  Tbe 
court  is  then  directed  to  deduct  from  tbe 
amount  of  the  mortgage  Indebtedness,  includ- 
ing interest  and  costs,  whatever  amoont  is 
found  to  have  been  paid  Arnold  by  plaintiff, 
the  amount  of  his  indebtedness  to  ber  and 
which  they  agreed  should  be  credited  to  ber 
account,  the  rents  and  profits  of  tbe  premises 
since  plaintiff's  dispossession,  and  whatever 
other  matter  is  found  should  be  credited  to 
plaintiff  on  the  accounting,  and  to  make  find- 
ings accordingly.  The  court  Is  directed  to 
then  adjudge  that  the  defendants  be  required 
to  convey  tbe  premises  to  plaintiff  upon  her 
payment  to  the  defendant  Emert  of  tbe  bal- 
ance so  remaining  after  making  such  deduc- 
tion, giving  plaintiff  six  months  from  the 
time  of  re-entry  of  Judgment  within  which 
to  make  such  payment;  and  on  ber  default 
to  make  such  payment,  tben  abs  is  barred  of 
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all  right,  title,  and  interest  In  and  to  the 
premises. 

The  judgment  of  the  court  below  is  there- 
fore reveraeil,  and  the  case  remuudcd.  Ap- 
pellant is  given  costs  of  this  appeal. 

McCAKTT,  C.  J.,  concurs. 

PRICK,  J.  (concurring).  While  I  concur  In 
the  law  as  the  Rnme  Is  stated,  and  the  result 
reached,  by  my  Brethren,  I,  nevertheless,  feel 
constrained  to  add  a  few  words.  In  view  of 
some  of  the  statements  contained  In  the  opin- 
ion of  Mr.  Justice  STRAUP  with  regard  to 
the  testimony  In  the  record.  I  do  this,  not 
l>ecau8e  the  testimony  In  the  opinion  Is  stat- 
ed Incorrectly,  unfairly,  or  Improperly,  but 
because  I  fear  that,  In  referring  to  the  ease 
hereafter  os  a  precedent,  it  may  be  assumed 
that  the  conclusions  reached  In  this  case  were 
based  on  certain  elements  which,  In  my  Judg- 
ment, are  not  in  the  case. 

In  summing  up  plaintlfTs  testimony  and 
the  reasons  why  a  trust  ex  maleflcio  should 
be  declared,  Mr.  Justice  STRAUP,  among 
other  reasons,  gives  the  following:  "That  the 
land,  worth  more  than  $15,000,  was  bid  in  by 
Arnold  for  $5,100,  a  sum  less  than  the  mort- 
gage Indebtedness."  From  this — although,  no 
doubt,  not  so  Intended — ^no  other  inference 
could  be  deduced  than  the  one  that  Mr.  Ar- 
nold obtained  the  title  to  the  land  for  the 
purpose  of  reaping  a  large  profit.  It  Is  true 
that  Mrs.  Chadwick  placed  such  a  value  upon 
the  land,  but  the  testimony  of  a  number  of 
qualified  and  disinterested  witnesses  Is  to  the 
effect  that  the  value  of  the  land  was  no  more 
than  the  amount  at  which  It  was  bid  in  at  the 
foreclosure  sale.  It  further  appears  that 
after  the  foreclosure  sale  the  land  was  pub- 
licly advertised  for  sale  for  a  long  time  prior 
to  the  sale  of  It  to  Mr.  Emert,  and  could  have 
been  bought  at  the  price  paid  for  it  by  him. 
Moreover,  the  sheriff's  sale  was  open  to  all 
bidders,  and  no  one  bid  more  than  Mr.  Arnold 
bid  for  it.  If  we  view  the  matter  of  value, 
therefore,  from  the  standpoint  of  the  wit- 
nesses alone,  the  testimony  Is  overwhelmingly 
against  Mrs.  Chadwick.  But  if  we  add  to 
this  the  further  circumstance,  no  court  would 
be  JnsUfied  In  finding  that  Mr.  Arnold  did 
not  bid  in  the  land  at  a  fair  valuation. 

It  appears  that  the  land  was  placed  In  the 
hands  of  at  least  one  real  estate  agent  for 
sale;  that  he  Inspected  it  with  a  view  of 
setting  a  price  upon  it;  and  that  another 
man,  who  was  a  large  owner  of  lands  in  the 
vicinity,  also  Inspected  it,  and  was  well  quali- 
fied to  express  an  opinion  as  to  Its  value,  tes- 
tified that  the  land  was  worth  not  to  exceed 
$5,000,  and  that  he  would  not  pay  that  sum 
for  it,  while  the  real  estate  agent  testified 
that  it  was  worth  about  that  amount.  In 
view  of  these  facts,  which,  to  my  mind,  are 
conclusive  with  respect  to  the  value,  Mr.  Ar- 
nold cannot  be  said  to  have  been  actuated  In 
what  he  did  by  the  expectation  of  reaping  a 


large  profit  out  of  the  land ;  and  this  feature, 
therefore.  In  my  Judgment,  ought  not  be  con- 
sidered as  an  element  In  the  case.  But,  even 
after  eliminating  this  feature — as  Mr.  Justice 
STRAUP  well  says — there  was  at  least  some 
kind  of  an  agreement  between  Mrs.  Chadwick 
and  Mr.  Arnold  with  respect  to  his  acquiring 
the  title  to  the  land  at  the  foreclosure  sale 
and  Its  disposition  thereafter.  What  this 
agreement  was  the  parties  to  It  do  not  agree, 
and  the  court  has  made  no  findings  respecting 
its  terms  and  conditions.  Taking  Mrs.  Chad- 
wlek's  version  of  It  and  that  of  the  only  other 
witness  w^ho  testified  in  her  behalf  upon  that 
subject,  I  was  strongly  inclined  to  the  view 
that  the  agreement  amounted  to  no  more 
than  that  Mrs.  Chadwick  should  have  the 
right  to  repurchase  the  land  from  Mr.  Arnold 
at  the  agreed  price  of  $2,500  to  be  paid  for 
by  her  with  Interest  from  time  to  time  as 
she  was  able  to  do  so.  If  the  agreement 
amounted  to  no  more  than  this,  and  being  In 
parol,  it  was  Invalid  because  within  the  stat- 
ute of  frauds.  This  conclusion  was  deduced, 
to  some  extent  at  least,  from  the  fact  that 
Mrs.  Chadwick  had  absolutely  no  defense  to 
the  note  and  mortgage,  and  hence  could  not 
have  been  prejudiced  in  any  way  by  not  ap- 
pearing In  the  foreclosure  action.  Moreover, 
she  said  that  she  was  to  have  the  land  recon- 
veyed  to  her  free  of  all  incumbrances. 

While  I  have  no  doubt  that  Mrs.  Chadwick 
was  not  misled  nor  injured  by  the  foreclosure 
proceedings,  nor  by  the  sale  thereunder,  I  am 
not  so  clear  that  she  was  not  misled  with  re- 
gard to  her  right  to  redeem  the  land  from 
foreclosure  sale.  The  majority  of  this  court 
are  firmly  of  the  opinion  that  In  view  of  all 
the  facts  and  circumstances  a  trust  ex  male- 
flcio arose  by  reason  of  which  Mr.  Arnold 
should  be  adjudged  as  holding  the  land  in 
trust  for  Mrs.  Chadwick.  In  this  regard  I 
feel  constrained  to  yield  to  their  Judgment 
The  Judgment  of  two  out  of  three,  where  all 
have  equal  opportunity  to  examine  and  Judge 
of  the  facts,  is,  in  my  Judgment,  stronger 
than  the  Judgment  of  one.  Under  such  cir- 
cumstances I  feel  constrained  to  yield  to  their 
Judgment.  1  do  so  with  less  hesitancy  In  this 
case  for  the  reason  that  If  my  Judgment,  as 
first  conceived,  should  be  wrong,  Mrs.  Chad- 
wick would  be  left  without  redress,  while,  on 
the  other  hand,  the  court  may,  in  its  decree, 
protect  the  Interests  of  all  and  do  complete 
Justice  between  them  In  accordance  with  the 
equities  in  favor  of  each. 


ROBINSON  V.   MTTTUAL  SA VINOS  BANK 
OF  SAN  FRANCISCO  et  al.    (Civ.  411.) 

(Court    of   Appeal.    First   District,    California. 

March  5,  1908.     Rehearing  Denied 

April  2,  190a) 

1.  Banks  and  Banking  —  Deposits— Owneb- 
SHIP— Evidence. 
_  Evidence  held  to  show  that  plaintiff  who  de- 
posited money  in  a  bank  to  the  Joint  account 
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of  herself  and  decedent  deposited  it  aa  tiie  agent 
of  decedent  for  decedent's  nse. 

2.  Gifts  —  Gifts  Intkb  Vivos— Time  of  Tak- 
ing Effect. 

A  valid  gift  goes  into  irnmediate  effect  and 
lias  no  reference  to  tiie  future ;  it  divests  the 
donor  of  its  title,  and  requires  a  renunciation 
on  liis  part  of  all  claim  and  interest  in  the  sub- 
ject of  the  gift,  and  hence  where  a  woman  placed 
money  of  her  own  in  a  banlc  to  the  joint  account 
of  herself  and  another  so  that  either  could  draw 
therefrom,  and  retained  the  bank  book  herself, 
there  was  no  gift  of  the  account  to  the  other 
person. 

3.  Joint  Tenanot-Joint  Account  in  Bank. 

The  deposit  of  money  to  the  joint  account 
of  depositor  and  his  agent  did  not  constitute  a 
joint  tenancy  or  ownership  with  right  of  sur- 
vivorship. 

4.  Gifts— Assertion  afteb  Death  of  Donob 
— Evidence. 

Where  the  claim  of  a  gift  is  not  asserted 
until  after  the  death  of  the  alleged  donor,  it 
should  be  sustained  by  clear  and  satisfactory  evi- 
dence of  every  element  which  is  requisite  to  con- 
stitute a  gift 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
voL  24,  Gifts,  §§  95-100.] 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco;  J.  C.  B.  Hebbard, 
Judge. 

Action  by  Lizzie  C.  Robinson  against  tbe 
Mnttul  Savings  Bank  of  San  Francisco  to 
recover  a  deposit  In  which  Joseph  Leggett 
and  Charles  H.  Robinson,  as  executors  of 
Amanda  M.  Scales,  interpleaded,  claiming 
tbe  money,  and  upon  the  deposit  of  tbe 
amount  in  court  by  tbe  bank  tbe  interplead- 
ers were  substituted  as  defendants.  From  a 
judgment  for  plaintiff  and  an  order  denying 
a  new  trial,  tbe  substituted  defendants  ap- 
peal.   Reversed. 

Jas.  G.  Magulre  and  Devoto  &  Richard- 
son, for  appellants.  A.  Ruef  and  F.  T.  Flncb, 
for  respondent 

HALL,  J.  Plaintiff  brought  suit  against 
the  Mutual  Savings  Bank  of  San  Francisco 
to  recover  the  sum  of  $4,370.40  as  tbe  bal- 
ance of  money  alleged  to  have  been  deposit- 
ed by  plaintiff  wltb  said  bank.  Upon  a  show- 
ing by  tbe  defendant  bank  that  Joseph  Leg- 
gett and  Charles  H.  Robinson,  as  executors 
of  the  last  will  of  Amanda  M.  Scales,  deceas- 
ed, made  claim  to  tbe  same  money,  said  de- 
fendant bank  was  allowed  to  deposit  wltb 
tbe  court  said  sum  of  $4,370,  and  was  there- 
upon dismissed  from  tbe  action,  and  said 
Leggett  and  Robinson,  as  such  executors, 
were  substituted  as  defendants.  Leggett 
and  Robinson,  as  such  executors,  answered 
plaintiff's  complaint,  and  set  up  a  claim  to 
said  money  as  part  of  the  estate  of  Amanda 
M.  Scales,  deceased.  The  findings  and  judg- 
ment were  in  favor  of  plaintiff  and  against 
tbe  substituted  defendants,  who  bave  appeal- 
ed from  the  judgment  and  tbe  order  denying 
tbelr  motion  for  a  new  trial.  Appellants  at- 
tack tbe  findings  as  not  being  supported  by 
tbe  evidence. 

It  Is  alleged  In  tbe  complaint  that  prior  to 
the  commencement  of  the  action  plaintiff 


deposited  wltb  defendant  the  Mutual  Savings 
Bank  of  San  Francisco,  and  tbe  said  defend- 
ant received  of  and  from  plaintiff,  for  tbe 
use  and  benefit  of  plaintiff,  tbe  sum  of 
$5,729.69,  which  said  amount  said  defendant 
promised  to  repay  to  plaintiff,  and  that  said 
defendant  has  repaid  to  plaintiff  the  stun  of 
$1,359.20  and  no  more,  thus  leaving  a  balance 
of  $4,370.49. 

Tbe  substituted  defendants,  in  tbelr  an- 
swer, deny  tbe  allegations  of  tbe  complaint 
above  set  forth,  and  further  allege  that  prior 
to  tbe  7tb  day  of  July,  1904,  Amanda  M. 
Scales  deposited  said  sum  of  $5,729.69  with 
said  defendant,  tbe  Mutual  Savings  Bank 
of  San  Francisco,  and  caused  said  deposit 
to  be  made  payable  by  said  defendant  to 
"Amanda  M.  Scales  or  Lizzie  C.  Robinson." 
"That  said  Amanda  M.  Scales  so  directed  and 
made  said  deposit  payable  to  'Amanda  M. 
Scales  or  Lizzie  C.  Robinson'  for  the  sole 
purpose  of  enabling  said  Lizzie  C.  Robinson, 
as  tbe  agent  of  said  Ajnanda  M.  Scales,  to 
withdraw  moneys  from  said  deposit  for  the 
use  and  benefit  of  said  'Amanda  M.  Scales' 
and  as  the  same  might  be  required  by  said 
Amanda  M.  Scales,  or  to  be  paid  out  by  her 
through  said  Lizzie  C.  Robinson  (the  plaintiff 
herein)  as  tbe  agent  of  said  Amanda  M. 
Scales."  That  prior  to  the  7tb  day  of  July, 
1904,  said  Amanda  M.  Scales  withdrew  from 
said  deposit  tbe  sum  of  $1,359.20,  and  no 
more,  leaving  a  balance  on  deposit  with  said 
defendant  bank  of  $4,370.49.  Amanda  M. 
Scales  died  on  the  7th  day  of  July,  1904. 

The  court  found  all  tbe  allegations  of  the 
complaint  to  be  true,  and  also  found  "That  It 
is  not  true  that  prior  to  tbe  commencement 
of  this  action,  and  prior  to  tbe  7th  day 
of  July,  1904,  or  at  any  other  time,  Amanda 
M.  Scales  deposited  wltb  said  defendant  Mu- 
tual Savings  Bank  of  San  Francisco  tbe  sum 
of  $5,729.69,  or  any  sum."  "That  It  is  not 
true  that  prior  to  the  7tb  day  of  July, 
1904,  or  at  any  other  time,  said  Amanda  M. 
Scales  withdrew  from  said  deposit  the  sum 
of  $1,359.20,  or  any  sum  whatever."  Fiwn 
the  foregoing  statement  of  the  contents  of 
the  pleadings  and  of  tbe  findings,  it  is  ap- 
parent that  tbe  plaintiff's  complaint  was 
framed  upon  the  theory  that  all  the  money 
deposited  was  deposited  by  plaintiff  for  her 
own  use  and  from  ber  own  money,  and  that 
Mrs.  Scales  deposited  none  of  it,  and  had  no 
interest  therein,  and  that  the  court  in  its 
findings  fully  adopted  such  theory  of  the 
facts.  No  such  theory  can  be  sustained  up- 
on tbe  facts  disclosed  by  the  record  before 
us. 

Mrs.  Scales,  at  the  opening  of  the  account 
In  qnestlmi,  was  upwards  of  80  years  of  age 
and  totally  blind.  Tbe  plaintiff  had  been  in 
the  habit  of  attending  to  business  for  her 
for  several  years  before  tbe  opening  of  this 
account  The  account  was  opened  on  Mareli 
10, 1902,  by  the  deposit  of  a  cbeck  for  $1,149.- 
05  belonging  to  Mrs.  Scales,  and  was  opened 
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In  the  name  of  "Amanda  M.  Scales  or  Lizzie 
C  Itobinson."  Every  Item  of  deposit  be- 
longed to  Mrs.  Scales  at  the  time  of  Its  de- 
posit, as  is  admitted  by  plaintiff  on  the  wit- 
ness stand,  save,  possibly  one,  which  confes- 
sedly also  did  originally  belong  to  Mrs. 
Scale.  This  Item  win  be  referred  to  later. 
(Concerning  the  opening  of  the  accoimt  the 
plaintiff  testified  in  substance  that  she  ob- 
tained a  check  for  Mrs.  Scales,  payable  to 
her,  from  Bovee,  Toy  &  Sontagg  for  $1,149.- 
05;  that  Mrs.  Scales  indorsed  the  check  and 
plaintiff  deposited  It  in  the  bank.  In  answer 
to  tl>e  question  "For  what  purpose  did  Mrs. 
Scales  tell  you  at  that  time  that  she  gave  you 
that  check?"  the  plaintiff  said,  "She  want- 
ed to  establish  a  claim  there  that  I  could 
draw  against — an  account  there  that  I  could 
draw  against,  and  pay  bills  for  her,  because 
she  was  constantly  demanding  such  servi- 
ces of  me,  and  she  said,  at  the  time,  she  said, 
'I  want  to  open  this  little  account.  It  will 
be  a  joint  account;  whatever  is  left  after  I 
am  gone  shall  be  yours.' "  She  further  said 
that  all  the  other  d^Msits  In  the  account 
were  from  Mrs.  Scales,  and  came  from  rent- 
als of  her  property  and  different  sources. 
Upon  cross-examination  she  testified:  "When 
this  first  deposit  was  made  on  the  10th  day 
of  March,  1902,  Mrs.  Scales  told  me  that 
she  wanted  me  to  pay  her  bills  out  of  the 
account,  and  to  open  that  account  for  the 
purpose  of  enabling  me  conveniently  to  do 
that,  and  whatever  remained  after  she  died 
was  to  be  mine;  or  that  I  could  draw  against 
It  while  she  lived  it  I  chose  to.  I  never  drew 
against  It  for  any  account,  except  her  own, 
while  she  lived." 

The  evidence  shows  without  conflict  that 
plaintiff,  acting  for  Mrs.  Scales,  for  her  use 
and  to  pay  her  bills,  drew  from  the  account 
the  sum  of  $1,359.20.  Plaintiff  also  testified 
that  Mrs.  Scales  also  told  her  that  she  might 
draw  frcHu  the  account  for  her  personal  use, 
but  she  never  did  so.  The  evidence  above 
set  forth  does  not  support  the  finding  that 
the  sum  of  $5,729.69  was  deposited  with  the 
bank  by  plaintiff  for  her  use  and  benefit  in 
the  sense  and  meaning  of  the  finding.  In 
a  legal  sense  the  deposits  were  made  by  Mrs. 
Scales  for  her  use  and  benefit  The  plaintiff 
was  acting  simply  as  the  agent  of  Mrs. 
Scales,  and  was  depositing  the  money  of  Mrs. 
Scales  for  her  use.  For  the  same  reason 
the  evidence  does  not  support  the  finding  of 
the  court:  "That  It  is  not  true  that  prior 
to  the  commencement  of  this  action,  and 
primr  to  the  7th  day  of  July,  1904,  or  at 
any  other  time,  Amanda  M.  Scales  deposited 
with  said  defendant.  Mutual  Savings  Bank 
of  San  Francisco,  the  sum  of  $5,729.69,  or 
any  other  sum."  The  money  was  deposited 
by  Mrs.  Scales  through  her  agent,  the  plain- 
tiff, and  likewise,  in  legal  effect,  whatever 
was  withdrawn  was  withdrawn  by  her 
through  her  agent  the  plaintiff. 

The  evidence  does  not  show  a  gift  by  Mrs. 
Scales  to  plaintiff  of  all  the  moneys  deposit- 


ed in  the  account  or  of  the  account  itself. 
Although  the  deposit  was  in  the  names  of 
either,  and  either  could  draw  therefrom  as 
between  themselves  and  the  bank,  this  does 
not  show  a  gift  to  plaintiff,  nor  constitute 
a  Joint  tenancy  or  ownership  with  a  right  of 
survivorslilp.  Mrs.  Scales  at  ail  times  re- 
tained the  right  herself  to  draw  the  money. 
She  retained  dominion  over  It.  She  never 
delivered  the  bank  book  to  plaintiff.  It  at 
all  times  remained  in  the  possession  of  the 
Imnk  at  the  convenience  of  both  Mrs.  Scales 
and  plaintiff.  "A.  valid  gift  goes  into  im- 
mediate effect,  and  has  no  reference  to  the 
future.  It  divests  the  donor  of  his  title,  and 
requires  a  renunciation  on  his  part  of  all 
claim  and  interest  in  the  subject  of  the  gift." 
Denigan  v.  Hibemla,  etc.,  Soc.,  127  Cal.  137, 
59  Paa  389;  Denigan  v.  San  Francisco  Sav. 
Union,  127  Cal.  142,  69  Paa  390,  78  Am.  St. 
Rep.  35.  In  both  of  the  above-cited  cases 
money,  the  separate  property  of  a  wife,  was 
deposited  in  the  names  of  the  husband  and 
wife,  "and  payable  to  the  order  of  either  of 
them."  It  was  held  that  the  form  of  the 
deposit  did  not  indicate  any  gift  to  the  hus- 
band or  any  Joint  interest  of  both  parties 
with  a  right  of  survivorship.  In  the  latter 
case  it  was  held  that  the  rule  that  Joint  in- 
terests or  estates  are  such  as  are  created  by 
a  single  will  or  transfer  in  equal  shares, 
when  expressly  declared  in  the  will  or  trans- 
fer to  be  a  Joint  tenancy,  applies  to  person- 
alty as  well  as  to  realty.  The  doctrine  of 
the  Denigan  Cases  Is  supported  by  the  fol- 
lowing cases,  all  of  which  are  reviewed  in 
the  second  Denigan  Case:  Taylor  y.  Henry, 
48  Md.  550,  30  Am.  Rep.  486;  Gorman  y. 
Gorman,  87  Md.  338,  39  Atl.  1038;  Schick 
y.  Grote,  42  N.  J.  Eq.  352,  7  Atl.  852;  Noyes 
y.  Newburyport  Say.  Inst,  164  Mass.  583, 
42  N.  E.  103,  49  Am.  St.  Rep.  484. 

The  evidence  does  not  bring  this  case  with- 
in the  doctrine  of  Booth  v.  Oakland  Bank 
of  Savings,  122  Cal.  19,  54  Pac.  370,  where 
money  was  deposited  in  such  a  way  as  to 
constitute  the  bank  a  trustee  for  plaintiffs, 
nor  within  Sprague  y.  Walton,  145  Cal.  228, 
78  Pac.  645,  where  the  wife,  on  the  order  of 
her  husband,  actually  drew  certain  money 
and  deposited  It  in  her  own  name.  In  no 
aspect  of  the  case  can  it  be  said  that  the 
findings  attacked  are  sustained  by  the  evi- 
dence, and  for  this  reason  the  Judgment  and 
order  must  be  reversed. 

We  have  not  overlooked  the  testimony  giv- 
en by  plaintiff  that  one  item  of  the  de- 
posit was  given  to  her  outright  by  Mrs. 
Scales  for  her  own  use,  before  the  same  was 
deposited.  There  was  a  sharp  conflict  in 
the  evidence  on  this  point,  Mr.  Leggett  testi- 
fying to  a  statement  made  to  him  quite  In- 
consistent with  the  claim  that  the  item  In 
question  had  been  given  to  plaintiff.  In  this 
connection  it  is  well  to  revert  to  what  was 
said  in  Denigan  v.  Hibernia,  etc.,  Soc.,  supra: 
"When  the  claim  of  a  gift  is  not  asserted 
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until  after  tbe  deatb  of  the  alleged  donor, 
it  should  be  sustained  by  clear  and  satis- 
factory evidence  of  every  element  which  Is 
requisite  to  constitute  a  gift." 

But  whatever  the  fact  may  be  concerning 
the  claim  that  this  particular  item  was  given 
to  plaintiff,  and  by  her  afterwards  deposit- 
ed in  tbe  account  sued  on,  tbe  amount  of  the 
same  Is  less  than  the  balance  sued  for  and 
for  which  Judgment  was  given.  If  this  par- 
ticular sum  of  money  was  therefore  the  mon- 
ey of  plaintlfT,  and  deposited  by  her  for  her 
use  in  the  account,  this  fact  docs  not  sustain 
the  findings  as  made,  nor  tbe  Judgment  ren- 
dered. 

The  Judgment  and  order  are  reversed. 

We  concur:  COOPER,  P.  J.;  KERRI- 
GAN, J. 


WILMORE  V.  MINTZ. 

(Supreme  Court  of  Colorado.     March  2,  1908. 
Rehearing  Denied  May  4, 1908.) 

Election  of  Remedies— Remedies  Barred. 

A  landlord  whose  lease  provides  that  be 
shall  have  a  lien  for  his  rent  on  all  goods  on  tbe 
leased  premises,  by  bringing  an  action  and  ob- 
taining a  decree  that  be  was  entitled  to  a  lien 
on  the  goods,  and  that  thejr  should  be  sold  under 
execution,  makes  an  election  to  treat  his  con- 
tract as  one  of  lien,  so  that  he  cannot  abandon 
those  proceedings  and  treat  the  matter  as  a  chat- 
tel mortgage  pure  and  simple,  and  take  personal 
possession  of  the  proi>erty  to  satisfy  the  lien, 
m  the  absence  of  a  showing  that  the  judf^ent 
was  ineffectual,  and  that  possession  could  not 
be  secured  by  the  sheriff  under  the  execution. 

Appeal  from  District  Court,  City  and  Coun- 
ty of  Denver;   John  I.  Mull  Ins,  Judge. 

Replevin  by  Charles  T.  WUmore  against 
Henry  MIntz.  Judgment  for  defendant. 
Plaintiff  appeals.    AflBrmed. 

Stuart  &  Murray,  for  appellant.  J.  E. 
Robinson,  for  appellee. 

BAILEX,  J.  In  tbe  year  1900  tbe  appel- 
lant made  a  lease  of  certain  property  in 
Jefferson  county  to  one  Milsteln,  tbe  lease 
containing  the  following  clause:  "(9)  That 
all  goods  and  chattels,  or  any  other  property 
used  or  kept  on  said  premises,  shall  be  sold 
for  the  rent  or  damages  under  this  lease, 
whether  exempt  from  execution  or  not,  mean- 
ing or  intending  hereby  to  give  the  party  of 
the  first  part  a  valid  and  first  lien  upon  any 
and  all  goods  and  chattels,  crops  and  other 
property  belonging  to  said  party  of  the  sec- 
ond part"  About  tbe  29th  day  of  April, 
1901,  Milsteln  assigned  the  lease  to  appellee. 
Appellee  took  possession  of  the  property  and 
held  It  until  the  explratlou  of  the  lease.  Mil- 
steln owned  certain  personal  property  which 
he  kept  upon  the  premises  until  he  assigned 
tbe  lease  to  appellee,  at  which  time  be  sold 
it  to  appellee,  and  It  continued  to  remain 
on  the  premises  until  appellee  moved  away, 
at  which  time  he  took  all  of  tbe  property 
witli  blm.    Later  appellant  brought  an  ac- 


tion In  the  county  court  of  Jefferson  county 
against  Milsteln,  appellee,  and  one  Rosen- 
baum.  Appellant  obtained  Judgment  on  tbe 
25th  of  June,  1902,  against  the  defendants  in 
that  action  for  $400,  In  which  Judgment  it 
was  held  that  "the  plaintiff  has  and  holds  a 
first  lien  for  the  amount  of  the  Judgment 
herein  upon  the  proi)erty  of  tbe  defendant, 
Mlntz,  described  as  follows  [then  follows 
a  description  of  the  property],  and  that  said 
lien  accrued  on  tbe  29th  day  of  April,  1901, 
and  that  said  property  be  sold  as  other  prop- 
erty Is  sold  upon  execution  for  tbe  payment 
and  satisfaction  of  the  plaintiff's  Judgment 
herein."  The  Judgment  also  provides  for  the 
Issuance  of  an  execution.  Nothing  appears 
to  have  been  done  under  this  Judgment,  and 
in  November,  1902,  the  appellant  brought 
this  action  in  the  district  court  of  Arapahoe 
county  to  replevin  tbe  property  mentioned 
in  tbe  decree,  and  wbtch  is  the  same  that 
was  owned  and  kept  by  appellee  upon  the 
premises  leased  from  appellant.  At  tbe 
trial  in  tbe  district  court  and  upon  proof  of 
tbe  acts  hereinbefore  stated,  a  Judgment  of 
nonsuit  was  rendered,  and  plaintiff  aiH>eal8 
to  this  court. 

The  basis  of  the  replevin  suit  was  the 
clause  contained  In  the  lease  hereinbefore 
set  forth,  to  tbe  effect  that  appellant  should 
have  a  first  lien  upon  the  property  and  the 
Judgment  of  the  county  court,  wherein  the 
amount  of  damages  sustained  by  appellant 
had  been  determined.  The  appellant  con- 
tends that  the  clause  In  the  lease  operated 
as  a  chattel  mortgage,  and  that  upon  de- 
fault in  tbe  payment  of  the  rent  he  was  en- 
titled to  possession  of  tbe  property;  while 
the  appellee  contends  that  the  clause  created 
but  an  equitable  lien  in  favor  of  tbe  land- 
lord, and  that  tbe  landlord  was  not  entitled 
to  possession  of  tbe  property  upon  a  breach 
of  tbe  conditions  of  tbe  lease,  but  that  a 
suit  should  be  brought  to  foreclose  the  lien. 
It  Is  not  necessary  for  as  to  determine  In 
this  action  whether  the  lease  amounted  to  a 
chattel  mortgage  or  simply  created  an  equi- 
table lien,  for  the  reason  that  the  appellant 
has  determined  that  question  for  u&  An 
election  once  made  with  knowledge  of  tbe 
facts  between  coexisting  remedial  rights 
which  are  inconsistent  is  irrevocable  and  con- 
clusive, irrespective  of  intent,  and  consti- 
tutes an  at>8olute  bar  to  any  action,  suit,  or 
proceeding  based  upon  a  remedial  right  in- 
consistent with  that  asserted  by  the  election. 
15  Cyc.  262,  and  cases  therein  cited.  In 
bringing  his  action  In  the  county  court  of 
Jefferson  county  and  obtaining  a  decree  that 
he  was  entitled  to  a  lien  upon  this  property 
and  that  the  same  should  be  sold  under  ex- 
ecution, appellant  elected  to  treat  his  eon- 
tract  as  one  of  lien,  and  having  done  so,  and 
having  obtained  his  judgment,  he  could  not 
abandon  those  proceedings  and  treat  tbe  mat- 
ter as  a  chattel  mortgage,  pure  and  simple, 
after  having  obtained  a  Judgment  authoriz- 
ing tbe  Issuance  of  an  execution  and  tbe  tak- 
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lug  of  tbls  property  to  satisfy  the  judgment. 
He  did  not  have  the  right  to  ignore  these 
proceedings  and  take  personal  jwssesslon  of 
the  property  for  the  purpose  of  satisfying 
the  Ueii. 

In  the  absence  of  a  showing  that  the  judg- 
ment was  Ineffectual,  and  that  the  posses- 
sion of  the  property  could  not  be  secured  by 
the  sheriff  upon  the  execution,  the  plaintiff 
was  not  entitled  to  maintain  the  action.  The 
judgment  of  the  district  court  being  correct, 
it  will  not  be  disturbed,  and  is  therefore  af- 
firmed. 

Affirmed. 

STKEIiE,  C.  J„  and  GODDARD,  X,  con- 
cur. 


CANON  CITY  et  al.  v.  MANNING  et  al. 
(Supreme  Court  of  Colorado.     April  6,   1908.) 

1.  Pleading— Rulings  on  Demubbeb— Waiv- 
er. 

A  defendant  who  answered  to  the  merits 
aftpr  the  overruling  of  the  demurrer  to  the  com- 
plaint cliallfinging  tlie  capacity  of  plaintiffs  to 
sne  waivp."<  tho  ruling,  and.  where  a  dpmurrant 
wishes  to  tnke  advantage  of  any  supposed  error 
in  overruling  a  demurrer  to  a  complaint,  on 
ground-*  which  under  the  Civil  Code  constitute 
ground  for  demurrer,  which  appear  on  the  face 
of  the  complaint,  he  must,  excepting  for  want  of 
facts  or  jurisdiction,  allow  final  judgment  to  be 
entered. 

[Ed.  Note. — For  cunex  in  point,  see  Cent.  Dig. 
vol.  39,  Pleading,  S$  1403-140«!.] 

2.  Injunction  — Grocnds—Restbainino  Ju- 
dicial  K.N'FOBCEMENT  OF  1'ENAL   STATtrTE. 

As  a  general  rule,  the  judicial  enforcement 
of  a  penal  ordinance  of  a  municipality  cannot 
be  inhibited  by  a  court  of  equity. 

[Ed.  Note. — For  cfliiea  in  point,  see  Cent.  Dig. 
vol.  27,  Injunction,  |  LW.] 

3.  Constitutional  Law  —  Due  Process  of 
Law— Criminal  Prosecutions. 

AVhether  one  has  been  guilty  of  such  viola- 
tion of  the  law  as  justifies  the  seizure  of  his 
property  or  the  infliction  of  punishment  can 
only  be  determined  by  a  court  of  competent  ju- 
risdiction, where  accused  is  afforded  an  oppor- 
tunity to  be  heard  before  judgment  is  pronounc- 
ed against  him. 

fEd.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  10,  Constitutional  Law,  §§  TuO-Too.] 

4.  Injunction  —  Re-straining     Pboceedihos 
Under  Penal  Ordinances. 

The  ordinances  of  a  city,  prohihiting  the 
sale  and  giving  away  of  intoxicating  liquors, 
declaring  that  every  place  where  intoxicating 
liquom  are  sold  or  dispen.sed  shall  be  a  nuisance, 
iraposiug  fines  for  the  violation  of  ordinances, 
and  authorizing  public  officers  to  abate  such  nui- 
sances by  closing  the  place  where  intoxicating 
liquors  are  dispensed,  and  preventing  any  per- 
son from  entering  the  same,  etc.,  do  not  au- 
thorize the  officers  of  the  city  to  declare  ex 
parte  that  a  lodge  maintaining  a  club  for  the 
social  enjoyment  of  the  members  thereof,  where 
liquors  are  dispensed  to  them  and  guests,  each 
member  payiua;  for  that  consumed  by  himself 
and  guest,  violates  the  ordinances,  and  the  of- 
ficers cannot  close  the  clubrooms  and  prevent 
the  membei-s  of  the  lodge  from  entering  the  same, 
and  equity  will  restrain  the  officers  from  so  do- 
ing, since  the  lo<lge  has  no  adequate  remedy  at 
law. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  27,  Injunction,  §§  loo,  179.] 


5.  Equity— Grounds  or  Relief. 

Where  an  action  at  law  does  not  afford  a 
plain,  speedy,  and  adequate  remedy  whereby  the 
whole  mischief  of  which  the  party  complains 
may  be  reached,  and  his  rights  both  present  and 
future  be  fully  secured,  he  may  invoke  the  aid 
of  equity  for  his  protection. 

TEd.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  19,  Equity,  JS«  lol-lfiS.] 

6.  Injitnction— Enforcement  of  Obdinance. 

Mills'  Ann.  Code,  i  143,  providing  that  no 
writ  of  injunction  shall  issue  to  restrain  the 
enforcement  of  a  penal  ordinance,  means  only 
that  no  writ  of  injunction  shall  issue  to  restrain 
the  judicial  en  jrcement  of  such  ordinance. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  27,  Injunction,  §§  loo,  179.] 

Error  to  District  Court,  Fremont  County; 
J.  W.  Sheafor,  Judge. 

Action  by  Frank  Manning  and  others 
against  the  city  of  Canon  City  and  others. 
There  was  a  Judgment  for  plaintiffs,  and  de- 
fendants bring  error.    Affirmed. 

The  Benevolent  &  Protective  Order  of  Elks 
of  the  United  States  of  America  is  a  fraternal, 
social,  and  benevolent  society  having  many 
subordinate  lodges,  one  of  which  is  located  at 
Canon  City.  This  lodge  Is  a  voluntary  society, 
not  incorporated,  and  consists  of  upwards  of 
325  members,  and  is  supported  by  the  fees 
and  dues  paid  In  by  its  membership.  The 
rules  of  the  order  prescribe  the  qualifications 
for  membership.  Pursuant  to  the  constitu- 
tion and  by-laws  of  the  order.  It  maintains 
clubrooms  at  Canon  City  for  the  social  enjoy- 
ment of  Its  members,  where  liquors  are  dis- 
pensed to  them,  each  paying  for  that  con- 
sumed by  himself  or  his  guests  in  a  sum  fixed 
by  the  board  of  control.  The  membership  of 
the  club  is  limited  to  members  of  the  organ- 
ization in  good  standing.  None  but  members 
of  the  order  or  their  guests  are  admitted  to 
the  club,  and  no  person  not  a  member  of  the 
order  who  Is  a  resident  of  Canon  City  or  the 
Immediate  vicinity  can  be  admitted.  Guests, 
except  members  of  the  order,  are  not  permit- 
ted to  spend  any  money  In  the  club.  The  elut) 
has  quite  an  elaborate  set  of  rules  for  the  gov- 
ernment of  its  members  and  the  management 
of  Its  affairs,  and  Is  part  and  under  the  con- 
trol of  the  Canon  City  lodge  of  the  order.  It 
is  not  incorporated,  and  Its  affairs  are  man- 
aged by  a  board  of  control  appointed  In  ac- 
cordance with  the  rules  of  the  order  and  the 
rules  and  regulations  of  the  club.  The  club 
Is  conducted  in  an  orderly  manner,  and  no 
conduct  calculated  to  disturb  the  peace  is  per- 
mitted. Billiard  and  card  tables  are  main- 
tained for  the  use  of  the  members  and  guests. 
The  rooms  are  supplied  with  magazines  and 
other  reading  matter.  Canon  City  has  ordi- 
nances prohibiting  the  sale  or  giving  away  of 
intoxicating  liquors  within  Its  corporate  lim- 
its by  any  person,  except  regularly  licensed 
druggists,  duly  licensed  to  sell  liquors  for 
medicinal,  mechanical,  and  chemical  purimses. 
One  of  these  ordinances  declares  that  every 
place  within  the  limits  of  Canon  City  where 
intoxicating  liquors  are  sold  or  dlsiienswl,  ex- 
cept by  druggists  duly  licensed,  is  a  nuisance. 
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Penalties  In  the  way  of  fines  are  provided  for 
the  violation  of  these  ordinances.  One  of  tbe 
provisions  of  the  ordinance  declaring  places 
where  liquors  are  sold  or  dispensed  nuisances 
is:  "The  city  marshal  and  all  police  officers 
of  said  city  shall  abate  said  nuisance  by  se- 
curely closing  such  place  and  preventing  any 
person  and  all  ijersons  from  entering  the  same 
except  for  the  lawful  removal  of  such  liquor, 
until  all  liquor  or  any  or  every  kind  hereinbe- 
fore mentioned  shall  have  been  removed 
therefrom,  and  until  the  owner  of  said  place 
shall  have  given  bond  to  the  said  city  In  a 
form  and  with  sureties  to  be  approved  by  the 
city  council  of  said  city  of  Canon  City,  in  the 
penal  sum  of  twenty-five  hundred  dollars,  con- 
ditioned that  such  place  shall  not  again  be 
suffered  or  permitted  to  be  used  for  any  pur- 
pose hereinbefore  specified  as  constituting  It 
a  nuisance."  Under  this  provision,  the  city, 
through  its  mayor  and  marshal,  gave  notice 
to  the  club  to  stop  the  sale  and  dispensing  of 
liquors  to  its  members  within  the  rooms  oc- 
cupied by  it,  and  that,  unless  such  sales  were 
stopped  within  a  time  specified,  the  provisions 
of  the  ordinances  of  the  city  with  respect  to 
the  sale  and  dispensing  of  Intoxicating  liquors 
would  be  rigidly  enforced  against  the  club. 
Up  to  the  time  of  giving  such  notice,  no  pros- 
ecution under  any  of  the  ordinances  in  ques- 
tion had  ever  been  commenced  or  prosecuted 
against  the  club  or  its  members.  Defendants 
in  error,  constituting  the  board  of  control  of 
the  club,  thereupon  commenced  an  action 
against  the  city  of  Canon  City  and  its  mayor 
and  marshal  to  restrain  them,  except  by  some 
regular  form  of  Judicial  proceeding  In  a  court 
of  competent  jurisdiction,  from  closing  the 
clubrooms  or  preventing  any  member  or  mem- 
bers from  entering  them,  or  interfering  with 
the  full  and  entire  enjoyment  of  such  rooms 
by  the  members.  The  complaint  filed  stated 
substantially  the  facts  above  set  forth.  To 
this  complaint  a  demurrer  was  filed  by  the 
defendants,  which  challenged  the  complaint 
upon  the  grounds,  among  others,  that  the 
plaintitTs  had  no  capacity  to  sue,  and  that 
the  complaint  did  not  state  facts  sufficient 
to  constitute  a  cause  of  action,  or  as  a  basis 
for  relief  of  any  kind.  This  demurrer  was 
overruled.  The  defendants  thereupon  answer- 
ed, and  a  trial  was  had  before  the  court.  The 
facts  established  under  the  issues  made  by  the 
pleadings  were  substantially  as  above  recited. 
Judgment  was  rendered  for  the  plalutlfl's,  en- 
joining the  defendants,  except  by  some  regu- 
lar form  of  judicial  proceeding  In  a  court  of 
competent  jurisdiction,  from  closing  the  club- 
rooms  or  preventing  any  member  or  members 
of  the  club  or  their  guests  from  entering  such 
rooms,  and  to  refrain  and  desist  from  inter- 
fering with  the  full  and  entire  enjoyment  of 
such  rooms  by  the  members  of  the  club  or 
their  guests.  The  defendants  bring  the  case 
here  for  review  on  error. 

Taylor  &  Sayre  and  11.  L.  RItter,  for  plain- 
tiffs In  error.  Chns.  E.  Waldo,  Clyde  C.  Paw- 
son,  Jas.  A.  Stump,  A.  L.  JefTrey,  and  E.  U. 


Stlnemeyer,  for  defendants  in  error.  Bon- 
ynge  &  RItter,  T.  A.  McHarg,  Albert  X.  Reed, 
Frank  C.  West,  Geo.  H.  Van  Horn,  and  Geo. 
A.  Carlson,  amici  curlse. 

GABBERT,  J.  (after  stating  the  facts  as 
above).  The  first  error  assigned  on  behalf  of 
defendants  is  that  the  court  erred  in  over- 
ruling their  demurrer  to  the  complaint,  which 
challenged  the  capacity  of  plaintiffs  to  bring 
the  action.  Presumably,  if  there  was  any 
merit  in  this  contention,  it  appeared  upon 
the  face  of  the  complaint.  By  answering  to 
the  merits,  the  defendants  waived  that  ques- 
tion. It  has  been  repeatedly  decided  that 
where  a  demurrant  wishes  to  take  advantage 
of  any  supposed  error  in  overruling  a  de- 
murrer to  a  complaint  upon  grounds  which 
under  our  Civil  Code  constitute  grounds  for 
demurrer,  which  appear  upon  the  face  of  the 
complaint,  he  must,  except  for  want  of  facts 
or  jurisdiction,  let  final  judgment  be  entered, 
for  by  afterwards  answering  to  the  merits 
he  cannot,  except  for  the  two  defects  men- 
tioned, raise  such  questions  in  connection 
with  his  answer.  Sams  Automatic  Car  Cou- 
pler Co.  V.  League,  25  Colo.  129,  54  Pac.  642 ; 
Diamond  Rubber  Co.  v.  Harryman,  40  Colo. 
,  92  Pac.  922. 

It  Is  next  urged  that  the  complaint  shows 
that  the  plaintiffs  have  attempted  to  invoke 
the  aid  of  a  court  of  equity  to  prevent  the 
enforcement  of  a  penal  ordinance,  and  that 
for  this  reason,  and  also  because  the  testi- 
mony establishes  this  fact,  the  judgment  is 
erroneous.  The  judicial  enforcement  of  a 
penal  ordinance  cannot  be  Inhibited  by  a 
court  of  equity.  Denver  v.  Beede,  25  Cola 
172,  54  Pac.  624;  Adams  v.  Cronln,  29  Colo. 
488,  69  Pac.  590,  63  L.  R.  A.  61;  Olympic 
Athletic  Club  V.  Speer,  29  Colo.  158,  67  Pac. 
161.  There  may  be  exceptions  to  this  rule,  as 
suggested  In  the  above  cases,  but  this  case 
does  not  fall  within  the  exception,  so  far  as 
the  judicial  enforcement  of  the  ordinance  In 
question  Is  involved.  Neither  is  that  questiou 
the  vital  one  in  this  case.  The  plaintiffs 
did  not  seek  a  judgment  Inhibiting  the  de- 
fendants from  Judicially  enforcing  such  ordi- 
nance, nor  did  the  Judgment  rendered  inhibit 
the  defendants  from  so  doing.  On  the  con- 
trary, the  questions  presented  by  the  com- 
plaint and  on  the  facts  established  at  the 
trial  are:  (1)  May  the  city  authorities  sum- 
marily close  the  clubrooms  and  exclude  the 
members  of  the  club  therefrom;  and  (2)  if 
not,  may  they  be  enjoined  from  so  doing? 

The  defendants  claim  that  they  have  the 
right,  by  virtue  of  the  ordinances  of  the  city, 
to  close  the  cinbrooms  and  exclude  its  mem- 
bers therefrom,  and  do  not  deny  the  aver- 
ments of  the  complaint,  to  the  effect  that  it 
was  their  Intention  and  purpose  to  take  these 
steps.  In  support  of  their  authority  and 
right  to  do  so,  it  is  claimed  that  the  club- 
rooms managed  by  the  plaintiffs  are  main- 
tained In  violation  of  the  ordinances  of  the 
cit}-  inhibiting  any  place  to  be  kept  withla 
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Its  limits  wherein  Intoxicating  liquors  are 
sold  or  dispensed  to  members  of  tlie  club 
occupying  such  place.  That  question  Is  not 
the  material  or  crucial  one  involved,  and  we 
shall  express  no  opinion  upon  It.  We  are 
not  concerned  with  the  guilt  or  Innocence  of 
plaintiffs,  neither  can  that  question,  under 
our  rulings  in  the  Beede  and  other  cases,  be 
determined  in  this  proceeding.  The  first 
important  question  to  determine,  In  order  to 
solve  what  we  have  indicated  are  the  only 
ones  In  the  case,  is  whether  the  defendants 
may  determine  for  themselves  that  the  club 
is  violating  the  ordinances  of  the  city,  and 
proceed  summarily  to  enforce  its  ex  parte 
orders  against  it.  This  question  must  be 
answered  in  the  negative.  The  fact  that 
members  of  the  organization  represented  by 
plaintiffs  meet  in  their  clubrooms  is  not  a 
violation  of  the  ordinances.  Neither  is  the 
mere  storage  of  liquors  in  such  rooms  con- 
trary to  any  provision  of  such  ordinances. 
The  violation  of  such  ordinances,  if  any  there 
be,  consists  in  dispensing  such  liquors  to  the 
members  of  the  club.  Whether  or  not  that 
is  a  violation  cannot  be  determined  by  the 
city  officials,  but  only  by  a  court  of  compe- 
tent Jurisdiction,  wherein  plaintifFs  are  af- 
forded an  opportunity  to  be  heard,  so  that 
tlie  question  of  whether  they  are  violating 
the  ordinances  of  the  city  can  be  Judicially 
idetermlned.  By  the  terms  of  the  ordinances 
which  the  defendants  say  they  proposed  to 
enforce,  no  such  opportunity  is  afforded  the 
plaintiffs.  Defendants  propose  ex  parte  to 
•determine  that  the  ordinances  of  the  city 
have  been  violated,  and  pursuant  to  that  con- 
clusion contend  they  have  the  right  to  close 
the  clubrooms  and  exclude  the  members 
therefrom.  Such  a  proceeding  as  that  can- 
not be  upheld.  Persons,  even  though  they 
be  officials  of  a  municipality,  may  not  take 
the  law  Into  tbelr  own  bands,  however  Justi- 
-flable  they  may  think  such  a  course  may  be 
to  prevent  Infringement  of  the  law.  Such  a 
course  must  Inevitably  result  in  bringing 
about  conditions  destructive  to  the  peace  of 
a  civilized  community.  If  it  can  be  done  in 
one  case,  it  may  in  another ;  and  thus  there 
would  be  no  limit  to  the  unlawful  means 
which  might  be  resorted  to  for  the  purpose 
of  punishing  alleged  infringements  of  the 
law,  although  those  engaged  in  doing  so 
would  also  be  violating  it.  A  man's  property 
cannot  be  seized,  nor  can  he  be  punished, 
except  for  a  violation  of  the  law,  and  wheth- 
er he  has  been  guilty  of  such  violation  as 
Justifies  the  seizure  of  his  property,  or  the 
Infilction  of  punishment,  can  only  be  deter- 
mined by  a  court  of  competent  Jurisdiction, 
where  he  is  afforded  an  opportunity  to  be 
heard  before  Judgment  is  pronounced  against 
him.  Darst  v.  People,  61  111.  286,  2  Am.  Rep. 
301;  Earp  v.  Lee,  71  111.  193;  Baldwin  v. 
Smith,  82  III.  162.  The  law  provides  a  meth- 
od whereby  the  unlawful  selling  of  liquor 
may  be  Judicially  determined  and  Judicially 


punished.    In  the  present  case  the  ordinances 
of  Canon  City  make  such  provision. 

Having  concluded  that  the  ordinances  can- 
not be  enforced  in  the  manner  threatened  by 
defendants,  the  next  question  is  whether  they 
may  be  enjoined  from  carrying  their  threat 
into  execution.  This  question  must  be  an- 
swered in  the  affirmative.  The  reason  upon 
which  the  Beede  and  other  cases  decided  by 
this  court,  wherein  it  is  held  that  the  Judi- 
cial enforcement  of  a  penal  ordinance  could 
not  be  enjoined,  rests,  is  that  equity  can  only 
be  invoked  when  there  is  no  plain,  adequate, 
and  complete  remedy  in  the  law  courts  of 
which  the  party  invoking  its  aid  can  avail 
himself.  That  condition  is  not  present  in  the 
case  at  t>ar.  On  the  contrary,  it  is  entirely 
absent,  for  the  obvious  reason  that  no  oppor- 
tunity is  afforded  by  the  provisions  of  the 
ordinance  under  consideration  whereby  the 
plaintiffs  may  be  heard  on  the  question  of 
whether  or  not  the  dispensing  of  liquors  in 
their  clubrooms  in  the  manner  set  out  in 
their  complaint,  and  as  established  by  the 
facts,  is  a  violation  of  the  ordinances  of  the 
city  inhibiting  the  sale  of  liquors  within  its 
limits.  They  must  either  submit  to  the  ex 
parte  determination  of  the  city  officials  that 
they  are  violating  the  ordinances  of  the  city 
and  permit  their  clubrooms  to  be  closed,  an^ 
the  meml)er8  excluded  therefrom,  and  then 
bring  an  action  to  be  reinstated  in  the  posses- 
sion of  their  rooms,  or  they  must  resort  to 
force  when  the  city  authorities  undertake  to 
enforce  the  provisions  of  the  ordinances 
against  them.  Certainly  the  first  course  does 
not  afford  an  adequate  remedy  at  law,  be- 
cause that  expression  does  not  mean  that 
such  a  remedy  is  afforded  by  quietly  submit- 
ting to  an  alleged  wrong,  and  then  bringing 
an  action  against  the  alleged  wrongdoer  to 
redress  it.  Neither  is  the  second  expedient 
one  to  which  the  law  will  compel  a  party  to 
resort  by  refusing  him  protection  In  the  first 
instance,  because  that  course  invites  violence 
and  a  breach  of  the  peace.  Perhaps  he  might 
Justify  such  action  if  called  to  account  there- 
for, but  that  is  not  an  adequate  remedy  at 
law  to  afford  protection  against  the  illegal  in- 
vasion of  his  rights.  The  general  rule  is  that 
If,  in  order  to  protect  the  rights  of  a  party, 
an  action  at  law  does  not  afford  a  plain, 
speedy,  and  adequate  remedy  whereby  the 
whole  mischief  of  which  he  complains  may 
be  reached,  and  his  rights,  both  present  and 
future,  be  secured  in  a  perfect  manner  by  the 
Judgment  of  a  court  at  law,  he  may  Invoke 
the  interposition  of  equity  for  his  protection. 
1  Story's  Equity  Jurisprudence,  I  33.  Apply- 
ing this  rule,  it  is  clear  that  this  case  does 
not  fall  within  the  rule  laid  down  in  the 
Beede  and  other  cases  cited  by  counsel  rep- 
rpsentlng  the  city  authorities.  The  amend- 
ment to  section  143  of  Mills'  Annotated  Code, 
which  provides  that  no  writ  of  injunction 
shall  issue  to  restrain  the  enforcement  of  a 
penal  ordinance,  does  not  apply,  because  that 
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can  only  be  construed  to  mean  that  no  writ 
of  Injunction  shall  issue  to  restrain  the  Judi- 
cial enforcement  of  such  ordinance.  There 
are  doubtless  instances  where  city  authori- 
ties would  be  justifled  In  employing  summary 
methods  because  of  the  emergency  of  the  sit- 
uation to  prevent  infringement  of  the  law,  or 
to  prevent  parties  from  taking  steps  which 
would  inevitably  lead  to  a  violation  of  the 
law,  or  to  protect  the  health  of  the  public,  or 
where,  for  the  protection  of  the  public,  police 
surveillance  must  be  exercised  and  prompt 
action  taken;  but  no  such  emergencies  are 
presented  in  the  present  case.  Whether  or 
not  the  plaintiffs  and  those  whom  they  rep- 
resent are  violating  the  ordinances  of  the 
city  can  b«  determined  Judicially,  and,  if 
they  are  so  found  guilty,  the  Judgments  to 
that  effect  can  be  enforced  by  Judicial  pro- 
cess, without  Jeopardizing  the  safety  of  the 
public  in  the  slightest  degree,  and  any  at- 
tempt on  the  part  of  the  city  authorities  to 
do  otherwise  cannot  be  permitted.  In  reach- 
ing this  conclusion,  we  must  not  be  under- 
stood aa  indicating  that  a  Judgment  of  a 
court,  to  the  effect  that  the  club  rooms  could 
be  closed  and  the  members  excluded,  would 
be  upheld,  or  that  the  dispensing  of  liquors 
In  these  clnbrooms  to  members  of  the  organ- 
ization represented  by  plaintiffs  In  the  cir- 
cumstances established  in  this  case  is  not  a 
violation  of  tlie  ordinances  of  the  city  Inhibit- 
ing the  sale  of  liquors  within  Its  limits.  It 
will  be  time  enough  to  determine  either,  or 
both,  of  these  questions,  when  presented  by 
an  appropriate  proceeding.  What  we  do  de- 
termine is  that,  in  the  circumstances  of  this 
case,  the  city  authorities  cannot  enforce  the 
provisions  of  the  ordinances  Involved  extra- 
judicially, and  that  they  may  be  enjoined 
from  attempting  to  do  so. 

The  Judgment  of  the  district  court  is  at- 
firmed. 

Affirmed. 

CAMPBELL  and  HELM,  JJ.,  concur. 


SCOTT  V.  TI'BBS. 
(Supreme  Court  of  Colorado.    April  (5,  1908.) 
New  Tbiai/— Misconduct  ok  .TraoBs. 

Respondent,  in  condeinnntion  prooeedings. 
should  be  given  a  new  trini,  without  payment  of 
costs,  for  misconduct  of  jurors,  where,  after  in- 
spection of  the  proi)erty.  four  of  tlie  jurors, 
apart  from  the  officer  in  cliarge,  go  witli  petition- 
er, on  his  invitation,  to  a  saloon,  and  drinlc  with 
him ;  and  this  without  regard  to  the  question 
whether  the  verdict  was  affectod  thereby, 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
v<H.  37,  New  Trial,  S  08.] 

Error  to  Summit  County  Court;  J.  W. 
Swisher,  Judge. 

Action  by  Avery  B.  Tul)bB  against  James 
K.  Scott.  Judgment  for  petitioner.  Re.«pond- 
ent  brings  error.    Ueversetl. 

James  F.  Callbreath,  Jr.,  for  plaintiff  in 
error. 


STEELE,  C.  J.  The  action  was  brought 
under  the  statute  entitled  "Eminent  Domain," 
and  bad  for  its  purpose  the  condemnation  of 
the  plaintiff  in  error's  land  to  the  use  of  the 
defendant  in  error  for  an  irrigating  canal. 
A  Jury  assessed  the  plaintiff's  damages  at 
$40.  Judgment  was  entered  upon  the  verdict. 
The  costs,  amounting  to  |303,.')0,  were  taxed 
against  the  plaintiff  In  error.  Several  assign- 
ments of  error  are  discussed  In  the  brief,  but 
we  shall  ignore  all  but  one — that  relating  to 
the  improper  conduct  of  the  Jury.  Before 
proceeding  to  a  consideration  of  the  assign- 
ment of  error  mentioned,  we  direct  attention 
to  the  opinion  of  this  court  In  the  case  Colo- 
rado Fuel  &  Iron  Co.  v.  Four  Mile  Railway 
Co.,  25)  Colo.  90,  66  Pae.  902,  wherein  the 
statutes  providing  for  the  siuumonlng  of  a 
Jury  In  proceedings  under  the  eminent  do- 
main act  are  construed.  Ui>on  the  day  set 
for  the  hearing,  at  the  request  of  petitioner, 
it  was  orderetl  that  the  Jtiry  inspect  the 
premises  sought  to  be  condemned.  After  the 
examination  of  the  premises,  and  before  re- 
turning to  the  courtroom,  four  of  the  Jurors, 
apart  from  the  officer  in  charge  of  the  Jury, 
went  to  a  saloon  in  company  of  the  i)etItioner, 
defendant  in  error  here,  and  at  bis  invitation 
drank  with  him  at  the  bar  of  the  saloon. 
This  was  conclusively  shown  by  the  affidavits 
tiled  in  support  of  the  motion  for  a  new  trial. 
Two  of  the  Jurors  state  in  their  affidavit  that 
the  petitioner  took  them  to  a  saloon  and 
treated  them,  but  that  their  venllct  was  not 
Influenced  thereby,  and  that  they  did  not 
know  they  had  been  doing  wrong.  The  court 
offered  to  set  aside  the  verdict  and  to  grant  a 
new  trial  upon  the  payment  of  the  costs  by 
the  respondent,  but  the  respondent  refused 
to  take  a  new  trial  upon  the  terms  proposed. 
Judgment  was  then  entered,  and  the  respond- 
ent appealed. 

A  new  trial  should  have  l)een  granted,  and 
the  petitioner  should  have  been  required  to 
pay  the  coats.  Such  action  on  the  part  of  the 
petitioner  and  the  jurors  cannot  be  tolerated, 
and  to  excuse  such  conduct  would  be  to  ren- 
der a  trial  in  a  court  of  Justice  a  farce.  It 
may  be  that  the  petitioner  and  Jurors  were 
entirely  innocent  of  any  wrong  intent,  and 
that  no  wrong  or  injustice  was  in  fact  done, 
but  the  op|)ortnnlty  for  wrongdoing  under  the 
conditions  shown  in  the  affidavit  is  so  great 
that  we  must,  in  order  to  maintain  the  in- 
tegrity of  Judicial  procedure,  reverse  the  case. 
Jurors  who  separate  from  the  other  Jurors 
and  the  officer  in  whose  charge  they  are,  and 
accept  entertainment  from  one  of  the  parties 
while  they  are  considering  the  case,  are  guilty 
of  such  misconduct  that  a  verdict  rendered  by 
them  has  not  the  appearance  even  of  being 
fair  and  impartial.  And  a  party  who  so  far 
forgets  his  position  as  a  litlgitnt  as  to  furnish 
entertainment  for  Jurors  who  are  to  pass  up- 
on the  merits  of  the  controversy  in  which  he 
is  engaged  should  not  complain  If  a  verdict 
in  bis  favor  by  Jurors  with  whom  be  has 
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been  In  such  close  communication  and  to 
wbom  he  has  furnished  drink  is  set  aside  on 
motion  of  his  adversary.  Nor  ^ould  the 
court  consider  whether  the  verdict  was  or  was 
not  lulluencetl  by  the  petitioner.  The  conduct 
complained  of  is  so  manifestly  improper  that 
there  Is  but  one  course  open.  Nor  shall  we 
consider  what  other  courts  have  done  under 
similar  circumstances.  Questions  lllie  these 
cannot  be  determined  by  the  weight  of  au- 
thority, unless  there  be  a  doubt  in  our  minds 
as  to  the  course  for  us  to  pursue ;  and,  as  no 
doubt  exists,  we  shall  reverse  the  Judgment 

GOUDARD  and  BAILEY,  JJ.,  concur. 


COLORADO  TRADING  &  TRANSFER  CO. 

V.   BLFM. 

(Supreme  Court  of  Colorado.    April  G,  1008.) 

1.  Appeai,  — Rbview— Conflicting  EvinicNCE. 

Verdict  for  plaintiff  will  not  be  disturbed 
merply  because  only  lie  and  one  other  witness 
testified  to  tlie  making  of  tlie  contract,  as  claim- 
ed by  liim,  while  tour  witnessps,  employes  of  de- 
fendant,  testified  to  the  contrary. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  |$  3d3,'>-393T.] 

2.  Same— Habmuess   Ebrob. 

Defendant  is  not  prejudiced,  and  under 
Mills'  Ann.  Code,  S  78,  providing  that  any  error 
or  defect  in  the  pleadings  or  proceedings  not 
affecting  substantial  rights  shall  be  disregarded 
in  every  stage  of  an  action,  and  no  reversal  shall 
be  bad  therefor,  judgment  for  plaintiff  should 
be  affirmed,  even  if  the  court  treated  the  com- 
plaint as  charging  defendant  as  a  common  car- 
rier, and  the  proof  showed  it  was  acting  as  a 
private  carrier;  the  liability  of  the  carrier  to 
safely  deliver  goods,  for  default  in  which  the 
action  was  brought,  being  the  same  whether  it 
engaged  to  do  so  under  the  implied  liability  of 
a  common  carrier  or  under  the  express  contract 
proven. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  §  40SC.] 

Appeal  from  District  Court,  Teller  County ; 
Louis  W.  Cunnlngliam,  Judge. 

Action  by  Abraham  Blum  against  the  Colo- 
rado Trading  &  Transfer  Company.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Affirmed. 

H.  M.  Blackmer,  Karl  C.  Schuyler,  and 
Walter  F.  Schuyler,  for  appellant. 

STEELE,  C.  J.  The  complaint  alleges  that 
the  defendant  is  a  common  carrier  of  goods 
for  hire  In  the  state  of  Colorado;  that  on 
the  17th  day  of  May,  1SM)3,  in  cousideration  of 
the  sum  of  $50  agreed  to  be  paid  to  the  de- 
fendant, the  defendant  agreed  to  safely  carry 
from  Cripple  Creek  to  Colorado  City  and  Colo- 
rado Springs  certain  enumerated  articles  of 
the  value  of  $1,000 ;  that  the  defendant,  hav- 
ing received  the  articles  under  the  agreement 
mentioned,  did  not  safely  carry  and  deliver 
them,  "but,  on  the  contrary,  the  defendant  so 
negligently  and  carelessly  conducted,  and  so 
misbehaved  In  regard  to  the  same  In  Its  call- 
ing as  a  common  carrier,  that  a  large  part  of 
said  goods  were  wholly  lost  to  the  plaintiff, 


and  the  balance  thereof  were  badly  damaged." 
And  prays  for  Judgment  In  the  sum  of  $987.25. 
The  afflrmatlve  defenses  set  forth  in  the  an- 
swer are  that  the  goods  received  by  the  de- 
fendant were  agreed  to  be  transferred  and 
carried  by  the  defendant  at  the  sole  risk  of 
plaintiff,  and  not  otherwise;  and  that  the 
injury,  if  any,  to  the  goods  was  occasioned 
wholly  or  In  part  by  reason  of  the  negligence 
of  the  plaintiff.  The  replication  denies  the 
affirmative  matter  of  the  answer.  There  was 
verdict  and  Judgment  against  defendant  for 
the  sum  of  $200,  and  the  defendant  appealed 
to  the  court  of  appeals.  The  points  relied  up- 
on to  reverse  the  Judgment  are  that  the 
Judgment  and  verdict  are  against  the  weight 
of  tlie  evidence,  and  that  a  fatal  variance 
existed  between  the  complaint  and  the  proof. 

The  plaintiff  and  one  witness  testified  to 
the  contract  entered  Into  between  the  plain- 
tiff and  the  defendant,  and  that  It  agreed  to 
haul  the  plaintiff's  goods  from  Cripple  Creek 
and  deliver  them  safely  to  him  at  Colorado 
City  or  Colorado  Springs.  Four  witnesses, 
employes  of  defendant,  testlfled  that  the  de- 
fendant protested  against  carrying  the  goods 
In  but  two  wagons,  and  that  thereupon  plain- 
tiff agreed  to  assume  all  risk  of  breakage  or 
damage  to  the  goods  If  they  were  carried  In 
two  wngons.  And  counsel  say  that  inasmuch 
as  the  testimony  of  these  witnesses  was  de- 
nied by  the  plaintiff  only,  the  verdict  and 
judgment  should  be  set  aside.  The  decisions 
of  this  court  holding  that  where  there  Is  a 
conflict  of  the  evidence  a  new  trial  will  be 
denied,  unless  the  Jurors  so  acted  as  to  war- 
rant the  presumption  that  they  misunderstood 
the  evidence  or  misconceived  its  force  and  ef- 
fect, or  allowed  malice  or  prejudice  or  some 
other  improper  motive  to  sway  their  Judg- 
ment, are  so  numerous  that  they  need  not  be 
cited.  It  not  appearing  that  tlie  Jurors  mis- 
understood the  evidence  or  misconceived  Its 
force  or  effect,  or  that  they  were  prompted 
In  rendering  their  verdict  by  some  Improper 
motive,  we  must  hold  that  the  first  position 
taken  by  defendant  as  a  ground  for  reversing 
the  Judgment  is  untenable. 

The  imsitlon  of  the  defendant  with  respect 
to  the  alleged  variance  between  the  allega- 
tions of  the  complaint  and  the  proof  Is  thus 
stated  In  the  brief:  "That  where  a  defend- 
ant is  sued  and  the  recovery  sought  is  based 
on  the  violation  of  the  defendant's  contract 
as  a  common  carrier,  and  upon  the  trial  of 
the  cause  the  evidence  shows  that  the  defend- 
ant was  not  acting  as  a  common  carrier  in 
the  performance  of  the  contract,  and  that  It 
owed  to  the  plaintiff  simply  the  duties  of  a 
private  carrier,  then  and  In  that  event  there 
Is  such  a  variance  that  the  plaintiff  cannot 
recover."  The  testimony  clearly  established 
that  the  defendant  is  a  common  carrier.  It 
was  the  owner  of  a  large  number  of  wagons 
and  horses,  and  was  engaged  in  the  business 
of  hauling  goods  for  hire  to  points  outside 
of  the  district.  Counsel  direct  attention  to 
the  statement  of  the  complaint  wherein  it  Is 
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alleged  that  "the  defendant  so  negligently 
and  carelessly  conducted,  and  so  misbehaved 
in  regard  to  the  same  In  Its  calling  as  a 
common  carrier,  that  a  large  part  of  said 
goods  were  lost,"  etc.,  as  showing  that  the  de- 
fendant was  sued  in  its  capacity  as  a  common 
carrier,  and  state  that  the  court  found  that 
the  contract  entered  into  between  the  parties 
was  a  contract  of  the  defendant  in  its  capac- 
ity as  a  private  carrier.  There  is  nothing  in 
the  abstract  showing  that  the  court  so  treated 
the  contract,  or  that  any  finding  on  the  suli- 
Ject  was  made.  The  Instructions  do  not  ap- 
pear in  the  abstract;  but  if  the  court  did 
so  regard  the  contract  and  did  so  find,  we 
think  the  court  was  in  error.  The  authorities 
cited  by  appellant  sustain  its  contention  that 
under  a  complaint  charging  the  defendant 
as  a  common  carrier  no  recovery  can  be  had 
upon  proof  of  a  liability  as  a  private  carrier 
only,  but  in  the  cases  cited  there  was  no  ob- 
ligation of  the  defendant  to  carry  the  goods, 
or  they  were  cases  where,  by  the  terms  of  an 
express  contract,  the  liability  had  been  chang- 
ed from  that  of  a  common  carrier  to  that  of 
a  private  carrier  merely.  In  this  case  there 
does  not  appear  to  have  been  any  change  in 
the  liability  of  the  defendant,  whether  it  was 
acting  as  a  common  carrier  or  as  a  private 
carrier.  The  goods  delivered  to  it  for  car- 
riage were  of  the  character  that  it  was  ordi- 
narily engaged  in  carrying,  the  contract  it 
made  to  carry  and  safely  deliver  is  not  differ- 
ent from  its  engagement  if  no  express  con- 
tract had  been  made.  So  that,  even  though 
it  be  conceded  that  the  court  treated  the  com- 
plaint as  charging  the  defendant  as  a  com- 
mon carrier,  and  the  proof  showed  that  the 
defendant  was  acting  in  its  capacity  as  a 
private  carrier,  the  liability  of  the  carrier 
to  safely  deliver  the  goods  was  the  same 
whether  It  engaged  to  do  so  under  the  Implied 
liability  of  a  common  carrier  or  under  the 
express  contract  established  by  the  testimony. 
The  defendant  was  not  prejudiced  by  any 
action  of  the  court,  and  under  section  IS, 
Mills'  Ann.  Code,  It  becomes  our  duty  to  af- 
firm the  Judgment. 

aODDARD  and  BAILET,  JJ.,  concur. 


BAILEY  v.  CARLTON. 

(Supreme  Court   of   Colorado.     April  6,   1908.) 

1.  Appeai,  —  Review— Habmless  Ebbob— Ex- 
amination OF  Witness. 

In  an  action  for  commiiisions  for  8<^rvices 
rendered  in  obtaining  title  to  mining  property, 
where  it  appeared  that  the  sale  of  the  property 
could  not  be  consummated  without  a  surrender 
of  a  lease  thereon,  and  the  owners  of  the  lease 
bad  agreed  with  plaintiff  to  surrender  it  if  he 
obtained  a  satisfactory  option,  one  of  the  owners 
of  the  lease  was  asked  as  a  witness  whether  he 
recollected  that  at  a  certain  date  he  had  prac- 
tically abandoned  hope  of  carrying  out  the  sale, 
and  if  defendant  liad  not  agreed  or  offered  to 
surrender  to  .lim  the  agreement  to  surrender  the 
lease,   to  which  he  answered   that  he  did  not 


recollect  that,  but  knew  that  they  had  abandon- 
ed the  idea  of  carrying  out  that  contract,  and 
never  did  carry  it  out.  Held,  that  the  question 
and  answer  were  not  prejudicial  to  plaintiff. 

lEd.  Note. — For  cases  in  point,  see  Cent.  Hig. 
vol.  3,  Appeal  and  Error,  §S  4140^145.] 

2.  EVIDENCE}— COUPETENCT—CONVEBSATIONS. 

Where  evidence  of  a  conversation  is  admis- 
sible at  all,  the  entire  conversation  is  admissible. 

3.  Appeal  —  Review— Habmless   Ebbob— Ex- 
clusion OF  Question  to  Witness. 

In  an  action  for  commissions  by  a  person 
engaged  to  assist  defendant  in  securing  title  to 
certain  mining  property  with  a  view  to  effecting 
a  con.solidation  of  it  with  other  property,  it  ap- 
peared that,  after  plaintiff  and  defendant  had 
been  nnsuccessful  in  effecting  a  purchase,  an- 
other person  had  secured  an  option  upon  the 
property,  and  it  had  been  subsequently  trans- 
ferred to  a  new  corporation,  in  which  defendant 
had  invested.  There  was  no  proof  that  defend- 
ant had  taken  any  part  in  procuring  the  option 
or  organizing  the  company,  or  that  he  ha^  for 
the  purpose  of  avoiding  his  contract  with  plain- 
tiff, procured  another  person  to  secure  title  to 
the  property.  Held,  that  the  exclusion  of  a  ques- 
tion asked  defendant  as  a  witness,  if  it  was 
understood  i)etween  him  and  plaintiff  that  the 
legal  title  to  the  properties  had  to  be  taken  in 
his  name  by  himself  or  another,  was  not  prej- 
udicial to  plaintiff,  since  what  the  contract  pro- 
vided was  immaterial  under  the  evidence. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  S§  4187-4193.] 

4.  Bbokebs — Action  fob  Compensation — ^Evi- 
dence. 

In  an  action  for  commissions  by  a  person 
engaged  to  secure  title  to  certain  mining  proper- 
ty, where  defendant's  answer  averred  that  he 
had  taken  no  part  in  a  transaction  involving 
their  subsequent  purchase  by  another  person, 
and  plaintiff  had  testified  that  he  would  not  be 
entitled  to  commissions  had  the  person  obtaining 
the  purchase  dealt  with  persons  other  than  de- 
fendant, evidence  of  the  person  who  purchased 
the  claims  that  defendant  took  no  part  in  the 
transaction  was  admissible. 
6.  Tbial  —  Instructions — Refusal  of  Re- 
quests Embraced  in  Charges  Given. 

It  is  not  error  to  refuse  a  requested  charge 
where  the  principles  of  law  embraced  by  it  are 
embodied  in  another  charge  which  is  given. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  46,  Trial,  §§  eOl-tT*.] 

6.  Same. 

In  an  action  for  commissions  for  services 
rendered  in  obtaining  title  to  property,  where 
plaintiff  allei;ed  that  he  agreed  to  assist  defend- 
ant in  securing  title  to  the  property,  and  that 
defendant,  by  reason  of  such  assistance,  did  se- 
cure the  title,  he  cannot  complain  of  a  charge 
basing  his  right  to  recover  upon  proof  of  such 
allegations. 

[EM.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  40,  Trial,  §§  590-612.] 

7.  Brokers  —  Commissions  —  Actions  —  IN- 
stbuctions. 

In  an  action  for  commissions  for  services 
rendered  in  obtaining  title  to  mining  claims,  a 
charge  that  if  plaintiff  and  defendant  were  un- 
able to  agree  with  the  owners  in  the  purchase 
of  the  claims,  and  other  persons,  not  co-operat- 
ing with  defendant,  thereafter  initiated  negotia- 
tions with  the  owners  for  the  purchase  of  the 
claims,  and  put  them  into  a  consolidated  com- 
pany, plaintiff  could  not  recover  even  though  de- 
fendant contributed  to  the  purchase,  was  not 
subject  to  the  objection  that  it,  in  effect,  stated 
that  plaintiff,  even  if  he  had  complied  fully  with 
his  contract,  could  not  recover  if  he  and  de- 
fendant were  unable  to  agree  with  the  owners  of 
the  claims  as  to  their  purchase. 
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8.  Tkiaj>— Instructions  to  be  Conbidebed  as 
AM  Entieett. 

In  detennininK  the  propriety  of  an  instruc- 
tion, it  should  be  taken  as  an  entirety,  and  not 
divided  into  incomplete  phrases. 

9.  Bbokebs — OouMissioNS — Action— lusTBCc- 

TIOKS. 

In  an  action  for  commissions  under  a  con- 
tract by  which  plaintiff  was  employed  to  assist 
defendant  in  acquiring  the  title  to  property  for 
the  purpose  of  effecting  a  consolidation  of  it 
with  other  property,  a  charge  that  plaintiff 
could  not  recover  if  he  and  defendant  were  un- 
able to  effect  a  sale  with  the  owners,  and  other 
persons  not  co-operating  with  defendant  subse- 
quently did  so,  and  effected  a  consolidation,  even 
uioagb  defendant  contributed  to  the  purchase, 
was  not  inconsistent  with  the  terms  of  the  con- 
tract, since  the  thing  contracted  to  be  done  was 
the  securing  of  the  title  to  the  property  and  the 
making  of  the  consolidation  by  plaintitf,  and  not 
by  another  person  not  connected  with  defendant. 

10.  Same— RioHT  to  Coioiissions. 

If  plaintiff  contracted  to  assist  defendant  in 
purchasing  mining  claims  and  consolidating  them 
with  other  property,  and  the  attempt  was  un- 
successful and  the  project  abandoned,  defendant 
would  not  be  thereby  precluded  from  afterwards 
negotiating  with  others  to  carry  out  the  same 
enterprise,  and,  if  the  matter  were  accomplished 
in  connection  with  other  persons  wholly  inde- 
pendent of  plaintiff's  efforts,  he  could  not  re- 
cover for  his  unsuccessful  services. 

Appeal  from  District  Court,  Teller  County ; 
Robert  E.  Lewis,  Judge. 

Action  by  Morton  S.  Bailey  against  Al- 
bert E.  Carlton  for  commissions.  Judgment 
for  defendant,  and  plaintiff  appeals.  Af- 
firmed. 

Richardson  &  Hawkins,  for  appellant.  Ira 
Harris,  for  appellee. 

BAILET,  J.  Tbe  complaint  in  this  action 
alleges  tbat  on  or  about  the  Ist  day  of  June, 
A.  D.  1900,  tbe  defendant  "employed  tbe 
plaintiff  to  assist  him  In  procuring  the  title  to 
two  certain  lode  mining  claims  situate  In  Crip- 
ple Creek  mining  district.  Teller  county,  state 
of  Colorado,  known  as  the  Doctor  and  Chief 
lode  mining  claims,  for  tbe  purpose  of  ef- 
fecting a  consolidation  of  said  claims  with 
certain  other  lode  mining  claims  situate 
contiguous  thereto,  and  the  defendant  then 
and  there  contracted  with  and  agreed  to  pay 
to  the  plaintiff  for  such  services  tbe  sum  of 
5  per  centum  upon  any  amount  which  Jt 
might  be  found  necessary  to  pay  to  the  own- 
ers of  the  said  Doctor  and  Chief  lode  mining 
claims,  for  the  purpose  of  securing  the  same 
so  as  to  effect  said  consolidation" ;  that  tbe 
plaintiff  accepted  the  employment,  entered 
actively  upon  tbe  work  of  aiding  and  assist- 
ing the  defendant  in  securing  tbe  claims,  and 
continued  to  do  so  until  the  consolidation  was 
effected;  "tbat  on  or  about  the  Ist  day  of 
December,  A.  D.  1900,  the  defendant,  while 
the  plaintiff  was  so  engaged  in  aiding  and 
assisting  him  as  aforesaid,  did  secure  tbe 
title  to  said  lode  mining  claims,  and  did  ef- 
fect the  consolidation  of  said  properties.  In- 
cluding the  said  Doctor  and  Chief  lode  mining 
claims,  in  which  said  consolidation  there  was 
paid  to  the  owners  of  the  said  Doctor  and 
Chief  lode  mining  claims  the  siuu  of  $450,000"; 


that  by  reason  of  the  said  consolidation,  and 
tbe  aid  and  assistance  rendered  therein  by 
plaintiff,  there  became  due  and  owing  from 
tbe  defendant  to  tbe  plaintiff  the  sum  of 
$22,500,  which  has  not  been  paid.  Tbe  de- 
fendant answered  this  complaint,  first,  by  a 
general  denial,  then  by  a  special  defense,  in 
which  he  alleged  that  he  authorized  the 
plaintiff  to  get  an  option  for  the  sale  of  tbe 
property  and  agreed  to  imy  him  a  commis- 
sion of  5  per  cent,  provided  the  plaintiff 
could  get  the  properties  or  an  option  for  their 
purchase  at  a  price  satisfactory  to  the  de- 
fendant; tbat  defendant  gave  the  plaintiff 
ample  time  to  procure  the  option,  but  that 
plaintiff  failed  to  do  so;  tbat  during  the 
fall  of  1900  H.  H.  Lee  of  Denver  secured  an 
option  for  the  sale  of  the  property  In  the 
name  of  J.  A.  Hayes,  trustee,  and  under  such 
option  the  owners  transferred  to  the  Doctor- 
Jackpot  Consolidated  Mining  Company  the 
properties  mentioned  in  the  complaint,  and 
that  the  properties  were  purchased  by  this 
mining  comjmny  wholly  through  the  efforts 
of  Iiee,  and  tbat  the  plaintiff  rendered  no 
assistance  whatever  in  such  purchase.  Plain- 
tiff denied  the  allegations  of  this  answer. 
There  was  a  verdict  and  Judgment  for  the 
defendant,  and  plaintiff  appeals. 

The  first  alleged  error  discussed  In  the 
briefs  relates  to  the  testimony  of  A.  M.  Stev- 
enson, a  witness  for  the  plaintiff.  It  appears 
that  Mr.  Stevenson  and  Josiab  Wtochester 
had  a  lease  upon  the  properties  de8cril)ed  In 
tbe  complaint,  and  that  the  sale  could  not  be 
consummated  without  a  surrender  of  this 
lease;  that  Stevenson  and  Winchester  had 
agreed  with  tbe  plaintiff  to  surrender  the 
lease  in  the  event  of  bis  securing  a  satis- 
factory option.  Such  an  option  was  not  se- 
cured. Upon  the  cross-examination  of  Mr. 
Stevenson,  the  following  question  was  asked: 
"Do  yon  recollect,  Mr.  Stevenson,  that  you 
had  practically  abandoned  the  hope  of  car- 
rying this  matter  out  in  September,  and  at 
that  time  did  not  Mr.  Carlton  agree  or  offer 
to  surrender  this  to  you?"  It  evidently  had 
reference  to  the  agreement  to  surrender  the 
lease.  Plaintiff  objected  to  this  question  as 
being  Immaterial.  This  objection  was  over- 
ruled. The  witness  answered:  "I  don't  rec- 
ollect that.  I  know  that  we  had  abandoned 
the  Idea  of  carrying  out  that  contract,  and 
never  did  carry  it  out."  The  plaintiff  could 
not  have  been  prejudiced  by  this  question 
or  answer,  even  though  it  was  improper 
(which  we  do  not  determine),  for  the  rea- 
son that  with  the  exception  of  the  statement 
that  the  contract  was  never  carried  out,  and 
consequently  was  abandoned,  the  balance  of 
the  question  was  answered  In  the  negative. 
Tbe  plaintiff  surely  w^as  not  Injured  by  Mr. 
Stevenson's  saying  he  did  not  recollect  that 
they  had  practically  abandoned  the  hope  of 
carrying  the  matter  out  In  September. 

The  defendant  testified,  without  objection, 
that  at  the  plaintiff's  suggestion  be  called 
upon  Mr.  Itobison,  who  was  one  of  tbe  owu- 
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ers  of  the  property,  and  had  a  conversation 
with  blm  relative  to  its  purchase.  In  the 
course  of  his  testimony  be  stated  that  Mr. 
Robison  declared  with  much  emphasis  that 
his  (the  defendant's)  time  had  been  wasted, 
and  that  be  (Robison)  never  would  sell  the 
property  for  the  price  named  by  defendant 
This  last  statement  was  objected  to,  the  ob- 
jection overruled,  and  plaintiff  assigns  er- 
ror for  that.  If  the  conversation  with  Mr. 
Robison  was  admissible  at  all,  and  we  can- 
not conceive  of  any  reason  why  It  was  not, 
and  the  plaintiff  does  not  assert  that  it  was 
not,  then  it  was  perfectly  proper  to  give  the 
entire  conversation. 

In  the  course  of  the  trial  testimony  was 
admitted  which  tended  to  show  that  Mr.  Lee 
secured  an  option  upon  the  property;  that 
he,  with  the  co-operation  of  Edward  J.  Seel- 
ey,  sold  this  property  to  Clarence  Edsall, 
who  had  it  transferred  to  J.  A.  Hayes,  trus- 
tee, pending  the  formation  of  the  corporation 
called  the  "Doctor-JacUiwt  Consolidated  Min- 
ing Company,"  to  which  it  was  afterwards 
transferred.  About  the  time  that  this  ar- 
rangement was  completed  the  defendant  was 
approached  by  some  of  the  promoters  and  re- 
quested to  take  part  in  tiie  enterprise,  which 
he  did,  investing  the  sum  of  $25,000  in  this 
new  company.  Upon  cross-examination  of 
the  defendant  in  relation  to  this  consolida- 
tion thus  effected,  he  was  asl^ed  the  follow- 
ing question:  "It  was  never  understood 
that  the  legal  title  to  these  properties  was 
necessary  to  be  taken  in  your  name  by  your- 
self or  Judge  Bailey,  was  It?"  This  ques- 
tion was  objected  to  and  the  objection  sus- 
tained. It  Is  contended  that  the  court  erred 
in  this.  If  there  was  error  committed  by  the 
court  In  this  respect,  It  was  without  preju- 
dice to  the  plaintiff,  for  the  reason  that  the 
uncontradicted  testimony  shows  conclusively 
that  the  defendant  was  not  a  party  to  the 
procuring  of  the  option  nor  to  the  organi- 
zation of  the  enterprise,  which  finally  brought 
about  the  consolidation  of  the  properties, 
until  the  transaction  was  practically  con- 
summated. This  being  true,  it  is  immate- 
rial as  to  whether  or  not  the  contract  made 
by  the  plaintiff  and  defendant  contemplated 
that  the  legal  title  to  the  proi)erty  should 
be  taken  in  the  name  of  the  plaintiff  or  de- 
fendant, or  in  some  person  else.  If  the 
proof  had  tended  to  show  that  the  defend- 
ant, for  the  purpose  of  avoiding  his  contract 
with  the  plaintiff,  had  procured  some  other 
person  to  secure  the  title  to  the  property,  a 
different  rule  would  obtain,  but  here  there 
Is  a  total  absence  of  any  proof  which  Imputes 
an  unfair  or  dishonest  motive  on  the  part  of 
the  defendant,  and  there  la  nothing  to  show 
that  the  title  to  the  property  was  obtained 
either  by  him  or  through  bis  instrumentality 
or  that  of  the  plaintiff.  Consequently,  even 
though  the  question  may  have  been  proper 
under  tlie  pleadings,  an  examination  of  the 
transaction  as  shown  by  the  testimony  dem- 
onstrates that  the  sustaining  of  the  objec- 


tion was  without  prejudice  to  the  rights  of 
the  plaintiff. 

Mr.  Edsall,  a  witness  called  for  defendant, 
was  permitted,  over  the  objection  of  plain- 
tiff, to  testify  that  be  purchased  the  claims 
in  question  from  Mr.  Seeley  and  to  give  the 
circumstances  and  details  under  whidi  be 
purchased  them,  and  also  to  testify  that  the 
defendant  took  no  part  in  the  transaction. 
This  is  assigned  as  error.  We  fail  to  see 
the  force  of  the  contention,  In  view  of  the  fact 
that  the  answer  of  the  defendant  alleges  the 
very  thing  which  was  proven  by  Edsall's 
testimony.  Plaintiff  testified  that  he  would 
not  be  entitled  to  his  commission  if  Lee  was 
conducting  his  negotiations  with  parties  oth- 
er than  the  defendant;  and  Edsall's  testi- 
mony was  admissibie  for  the  purpose  of 
showing  that  that  very  fact  existed.  This 
disposes  of  all  the  objections  and  exceptions 
which  were  made  and  reserved  during  the 
taking  of  the  testimony. 

Instruction  Xo.  2,  requested  by  the  plain- 
tiff, was  to  the  effect  that,  If  they  believed 
the  contract  set  out  in  the  complaint  bad 
been  established  and  that  the  plaintiff  per- 
formed the  obligations  imposed  upon  him  by 
the  contract,  that  notwithstanding  the  fact 
that  others  may  have  been  engaged  in  en- 
deavoring to  accomplish  the  same  purpose, 
yet,  if  the  defendant  had  not  revoked  the 
plaintiff's  authority  and  the  purpose  of  the 
contract  was  consummated,  the  plaintiff  was 
entitled  to  recover.  The  court  refused  to 
give  this  instruction,  but  did  give  instruction 
No.  5,  requested  by  the  plaintiff,  which  em- 
bodies the  same  principle  of  law.  Conse- 
quently there  was  no  error  in  the  refusal  to 
give  instruction  No.  2.  Baldwin  v.  Central 
Savings  Bank,  17  Colo.  App.  7,  07  Pac.  179. 

Plaintiff  complains  bitterly  because  of  the 
Instructions  given  by  the  court  to  the  Jury, 
asserting  that  the  court  tried  the  case  uiwu 
a  wrong  theory.  As  we  read  the  instruc- 
tions, they  are  in  absolute  harmony  with  the 
case  made  by  the  pleadings  and  the  testi- 
mony. Instruction  No.  1  is  as  follows: 
"Now,  the  Jury  are  instructed  that  if  you 
find  and  believe  by  the  preponderance  or 
gi-eater  weight  of  the  evidence  that  the  de- 
fendant, in  the  summer  of  1000  did  employ 
the  plaintiff  to  assist  him  in  procuring  the 
title  to  said  Doctor  and  Chief  lode  claims 
for  the  purpose  of  putting  said  claims  with 
others,  into  a  consolidation,  and  agreed  to 
pay  plaintiff  5  per  centum  on  the  amount  at 
which  said  claims  might  be  purchased,  that 
plaintiff  agreed  thereto,  and  Immediately 
thoreuiK)n  and  thereafter  did  assist  the  de- 
fendant In  procuring  the  title  to  s:ild  claims, 
and  that  defendant  about  December  1,  1900, 
while  plaintiff  was  so  assisting  him,  did  se- 
cure from  Cone  and  Robison,  the  owners  of 
said  lode  claims,  the  title  thereto,  at  a  con- 
sideration of  $.l.'iO,000  paid,  and  did  pat  said 
claims  Into  a  consolidation  with  other  cou- 
tlguous  claims,  then  the  Jury  will  find  for  the 
plaintiff  and  assess  his  damages  at  |22,500, 
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together  with  8  per  cent,  per  annum  interest 
thereon  from  the  time  plaintiff  made  demand 
upon  defendant  for  the  payment  of  said  sum 
to  this  date;  otherwise  you  will  return  a 
verdict  for  the  defendant."  The  plaintiff 
says  that  this  instruction  is  erroneous  be- 
cause it  limits  his  right  to  recover  by  the  in- 
terposition of  several  contingencies  not  men- 
tioned in  the  contract,  the  first  of  which — 
that  the  defendant  should  secure  the  title 
from  the  owners — is  wholly  foreign  to  the 
contract.  PlalntlfTs  case  as  made  by  the 
complaint  rests  upon  the  allegation  that  the 
defendant  while  the  plaintiff  "was  so  aiding 
and  assisting  him  as  aforesaid  did  secure  the 
title  to  said  lode  mining  claims,  and  did  ef- 
fect a  consolidation  of  said  property."  Hav- 
ing alleged  that  the  plaintiff  agreed  to  assist 
the  defendant  in  securing  the  title,  and  that 
defendant  by  reason  of  such  assistance  did 
secure  the  title,  plaintiff  cannot  complain  of 
an  instruction  which  bases  his  right  to  re- 
cover upon  proof  of  the  allegation.  Again, 
that  portion  of  the  instruction  found  in  the 
following  words:  "Did  put  such  claims  into 
a  consolidation" — Is  asserted  to  be  a  modifi- 
cation of  the  contract,  yet  the  words  used  by 
the  court  are  the  very  words  that  are  used 
by  the  plaintiff  in  stating  his  cause  of  action. 
And  so  with  the  next  objection  which  is 
urged  to  this  instruction — that  is,  that  the 
defendant  should  have  secured  the  title  while 
plaintiff  was  assisting  him.  Tet  the  lan- 
guage of  the  complaint  is  that  the  defendant, 
"while  the  plaintiff  was  so  aiding  and  assist- 
ing him  as  aforesaid,  did  sectire  the  title  to 
said  lode  mining  claims." 

The  third  Instruction  given  by  the  court  to 
the  jury  Is  as  follows:  "Although  the  Jury 
may  find  and  believe  from  the  evidence  that 
the  defendant  did  employ  the  plaintiff  to  as- 
sist him  In  securing  the  title  to  said  lode 
claims,  and  did  agree  to  pay  the  plaintiff  5 
per  cent,  on  the  purchase  price  at  which  sold 
lode  claims  should  be  taken  into  a  consolidat- 
ed company,  and  that  plaintiff  did  render 
Kcr^'ioes  In  an  attempt  to  procure  said  lode 
claims  to  be  put  into  said  consolidated  compa- 
ny, yet  if  yoii  further  find  and  believe  from  the 
evidence  that  plaintiff  and  defendant  were  un- 
able to  agree  with  Roblson  and  Cone  In  the 
purchase  of  said  claims,  and  that  other  per- 
sons, not  eo-operating  with  defendant,  there- 
after initiated  negotiations  with  said  Rob- 
lson and  Cone  for  the  purchase  of  said  lo<1e 
claims  and  pnt  them  Into  a  consolidated  com- 
pany, you  will  return  a  verdict  for  the  defend- 
ant, even  though  you  may  further  find  and 
believe  from  the  evidence  that  the  defend- 
ant on  request,  contributed  to  the  purchase 
of  said  lode  claims."  The  plaintiff  quarrels 
with  this  l)ecau3e  of  the  phrase,  If  the  Jury 
"believe  from  the  evidence  that  plaintiff  and 
defendant  were  unable  to  agree  with  Roblson 
and  Cone  in  the  purchase  of  said  claims." 
Plaintiff  contends  that  this.  In  effect,  tells 
the  jury  that  If  the  plaintiff  had  ninde  out  a 
complete  case.  If  he  had  complied  fully  with 
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all  of  the  terms  of  the  contract,  yet  he  could 
not  recover  If  "the  plaintiff  and  defendant 
were  unable  to  agree  with  Robison  and  Cone 
in  the  purchase  of  said  claims."  The  instruc- 
tion must  I>e  taken  as  an  entirety.  It  cannot 
t>e  divided  into  phrases  which  are  incomplete, 
and  thus  destroy  its  sense.  The  balance  of 
the  clause  is:  "and  that  other  persons,  not 
co-operating  with  defendant,  therafter  ini- 
tiated negotiations  with  said  Roblson  and 
Cone  for  the  purchase  of  said  lode  claims 
and  put  them  into  a  consolidated  company," 
plaintiff  could  not  recover,  even  though  the 
defendant  contributed  to  the  purcliase  of  the 
property.  Plaintiff  also  contends  that  the 
phrase  "other  persons  not  cooperating  with 
defendant"  Is  not  warranted  by  the  contract, 
l)ecau8e,  as  he  says,  "the  only  contingency 
provided  for  by  the  contract  is  that  the  con- 
solidation shall  be  effected."  This  is  not 
true,  because  the  contract,  as  alleged  by  the 
plaintiff.  Is  that  the  plaintiff  was  employed 
to  assist  the  defendant  in  securing  the  title 
to  the  property  for  the  purijose  of  effecting 
a  consolidation  of  said  claims  with  certain 
other  property,  and  that  the  plaintiff  did 
secure  the  title  to  the  property,  and  did  effect 
the  consolidation.  The  thing  contracted  to  be 
done  was  securing  the  title  to  the  property, 
and  the  making  of  the  consolidation  by  the 
plaintiff,  and  not  by  some  person  not  connect- 
ed or  associated  with  him.  Plaintiff  In  his 
testimony  stated:  "1  wouldn't  obtain  any 
commission,  I  wouldn't  be  entitled  to  any 
commission.  If  Mr.  Carlton  was  not  the  party 
for  whom  Mr.  Lee  was  acting.  If  Mr.  Lee 
was  acting  for  some  other  parties  and  was 
effecting  a  consolidation  through  others,  then 
I  wouldn't  have  any  commission."  This  in- 
struction relates  to  that  very  phase  of  the 
contract  which  was  pleaded  and  proven  by 
the  plaintiff.  Defendant  testified  that  about 
the  1st  of  September  be  and  the  plaintiff 
concluded  that  they  would  be  unable  to 
purchase  this  property  from  Roblson  and 
Cone,  and  make  the  consolidation  because  of 
the  price  at  which  it  was  held  by  the  owners, 
and  that  the  project  was  at>andoned.  Plain- 
tiff said  that,  while  there  were  no  further 
negotiations  or  communications  after  about 
August  27th  upon  his  part,  there  was  no 
thought  of  an  abandonment. 

The  fourth  instruction  given  by  the  court 
Is  to  the  effect  that  if  there  was  an  aban- 
donment of  the  contract,  and  that  there- 
after the  defendant  acting  with  others,  suc- 
ceeded in  obtaining  the  property  and  making 
the  consolidation,  and  this,  indei)endent  of 
any  of  the  efforts  of  plaintiff,  the  plaintiff 
could  not  recover.  The  defendant  was  en- 
titled to  this  instruction  upon  his  theory  of 
the  case.  If,  as  he  contends,  he  and  the 
plaintiff  found  that  they  were  unable  to 
make  the  purchase  of  the  property  and  aban- 
doned the  project,  this  would  not  prohibit 
the  defendant  from  afterwards  negotiating 
with  others  to  carry  out  the  same  enter- 
prise, and,  if  the  matter  was  accomplished 
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in  connection  with  others,  wholly  and  ab- 
solutely iuc1e[jendent  of  any  efforts  made 
by  the  plaintiff,  plaintiff  could  not  recorer 
for  his  services  which  had  proven  to  be 
futile.  The  ninth  instruction  is  as  follows: 
"The  court  instructs  you  that,  although  you 
may  find  from  the  evidence  that  the  defend- 
ant employed  the  plaintiff  to  assist  him  in 
procuring  title  to  the  Doctor  and  Chief  min- 
ing properties  for  the  purposes  of  consolida- 
tion, still  if  you  further  find  from  the  evi- 
dence that  the  titles  to  such  properties  were 
acquired  by  some  one  other  than  the  de- 
fendant herein,  and  that  the  defendant  did 
not  actively  participate,  or  taite  part  in  ac- 
quiring the  title  to  such  properties,  then 
your  verdict  must  be  for  the  defendant." 
This  instruction  Is  based  upon  the  allega- 
tions of  defendant's  answer  and  the  testi- 
mony introduced  on  behalf  of  the  defendant, 
and.  If  the  jury  found  the  facts  as  therein 
stated,  the  plaintiff  would  then  have  no 
cause  of  action  against  the  defendant. 

We  are  satisfied  that,  under  the  pleadings 
and  the  proof,  the  plaintiff  had  no  right  of 
recovery  against  the  defendant.  We  are 
unable  to  find  wherein  the  court  erred  In 
the  trial  of  the  cause,  and  the  judgment  will 
therefore  be  affirmed. 

Affirmed. 

STEELE,  C.  J.,  and  GODDARD,  J.,  con- 
cur. 


EMPSON  PACKING  CO.  v.  CLAWSON. 
(Supreme  Court  of  Colorado.     April  6,  190S.) 

1.  Conteacts—Pebfokmance— Determination 
or  Third  Person— Conclusiveness. 

Where  parties  to  a  contract  designate  one 
who  is  authorized  to  determine  questions  relat- 
ing to  the  execution  of  the  contract,  and  stipu- 
late that  his  determination  shall  be  final  and 
conclusive,  both  {larties  are  conclusively  traund 
by  his  determination  of  such  matters,  except  in 
case  of  fraud  or  gross  mistake  implying  bad 
faith  or  failure  to  exercise  an  honest  judgment. 
[E!d.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  11,  Contracts,  i  1326.] 

2.  Same. 

A  contract  required  one  to  plant  and  culti- 
vate a  certain  acreage  of  peas,  and  collect  and 
deliver  the  same  to  a  packing  company,  whicli 
agreed  to  receive  and  pay  a  specified  price  tor 
peas  delivered  by  him  in  proper  condition  for 
canning.  The  contract  stipulated  that  the  super- 
intendent of  the  packing  company  should  be  the 
sole  judge  of  the  proper  condition  of  the  crop 
for  canning.  Held,  that  the  judgment  of  the 
superintendent  was  conclusive  in  the  at>8ence  of 
fraud  or  gross  mistake. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  11,  Contracts,  §§  1326-1320.] 

3.  Same. 

A  party  to  a  contract  stipulating  that  the 
determination  of  a  third  person  as  to  perform- 
ance of  the  contract  shall  be  conclusive,  who  de- 
sires to  avoid  the  determination  of  the  third  per- 
son must  allege  facts  presenting  fraud  or  imply- 
ing bad  faith  or  a  failure  to  exercise  an  honest 
judgment  by   such   third   person. 

[EJd.  Note.— For  cases  in  iK)int,  see  Cent.  Dig. 
vol.  11,  Contracts,  §g  1320-1329,  1343.] 


4.  Same— CoNSTBucTiON. 

A  contract  required  plaintiff  to  plant  and 
cultivate  a  certain  acreage  of  peas,  and  collect 
and  deliver  the  same  to  a  packing  company. 
The  contract  stipulated  that  the  peas  should  be 
suitable  for  canning  purposes,  and  that  the  su- 
perintendent of  the  canning  company  should  be 
the  sole  judge  of  the  proper  condition  of  the 
crop.  It  provided  that  plaintiff  should  submit 
samples  of  crops  to  the  canning  company  a 
few  days  before  the  peas  were  ready  to  harvest, 
and  that  the  company  would  advise  what  day 
the  delivery  should  be  made.  Held,  that  the 
company,  on  being  notified  by  plaintiff  that  the 
crop  was  about  ready  to  i>e  harvested,  must  exer- 
cise due  diligence  in  examining  the  crop  to  deter- 
mine its  condition  with  respect  to  fitness  for 
canning,  and  plaintiff  was  entitled  to  recover 
where  the  company  failed  to  exercise  due  care, 
and  prevented  a  delivery  at  a  time  when  the 
crop  was  in  proper  condition. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  11,  Contracts,  §f  1430-1437.] 

5.  Same. 

Where  the  performance  of  an  obligation  is 
prevented  by  one  of  the  parties  to  a  contract, 
the  party  prevented  from  discharging  his  part 
of  the  obligation  will  be  treated  as  though  he 
had  performed  it. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  11,  Contracts,  §§  1430-1437.] 

6.  Appeait— Bbboneots    Uulinob — Grounds 
FOR  Reversal. 

Where  a  cause  was  submitted  to  the  jury 
on  two  theories,  one  erroneous  and  one  correct, 
and  the  court  on  appeal  cannot  determine  which 
theory  the  jury  followed,  the  judgment  must  be 
reversed. 

Appeal  from  District  Court,  Boulder  Coun- 
ty ;   Jas.  E.  Garrigues,  Judge. 

Action  by  Garrett  Clawson  against  the 
Empson  Packing  Company.  From  a  judgment 
for  plaintiff,  defendant  appeals.  Reversed 
and  remanded. 

Fllllus  &  Davis  and  Ernest  Morris,  for  ap- 
pellant. H.  M.  Minor  and  Albert  Dakan,  for 
appellee. 

GABBERT,  J.  The  Empson  Packing  Com- 
pany and  Garrett  Clawson  entered  Into  a  con- 
tract, whereby  Clawson  contracted  to  plant 
and  cultivate  a  certain  acreage  of  peas,  and 
to  collect  and  deliver  the  same  to  the  packing 
company.  The  company  agreed  to  receive  the 
peas  that  Clawson  delivered  in  proper  con- 
dition for  canning,  and  to  pay  him  a  specified 
price  per  100  pounds.  The  contract  contained 
this  stipulation:  "It  is  stipulated  and  agreed 
that  all  peas  grown  on  this  contract  shall  be 
delivered  at  the  factory  of  the  Empson  Pack- 
ing Company  at  Longmont,  Colorado,  in  suit- 
able condition  for  canning  puriJoses.  The 
largest  peas  must  be  tender  and  in  best  con- 
dition for  eating.  All  pods  must  be  green 
when  vines  are  cut.  If  they  are  white  they 
will  be  too  old  and  will  not  be  accepted.  The 
foreman,  suiierlnteudent,  or  some  officer  of 
the  Empson  Packing  Company  is  to  be  the  sole 
judge  of  the  proper  condition  of  the  crops  for 
canning.  Party  of  the  first  part  (Clawson)  Is 
to  submit  sample  of  crops  to  party  of  the  sec- 
ond part  a  few  days  before  peas  are  ready  to 
harvest,  and  they  will  l>e  advised  what  day 
to  deliver  them."   The  company  refused  to  ac- 


Digitized  by 


Google 


Colo.) 


EMPSON  PACKING  CO.  ▼.  CLAWSON. 


547 


cept  part  of  the  crop,  and  Clawson  brought 
suit  to  recover  damages  for  the  alleged  fail- 
ure of  the  company  to  comply  with  this  con- 
tract. In  his  complaint,  after  setting  out  the 
contract  hsec  verba,  plaintiff  alleged,  in  sub- 
stance, that  he  bad  complied  with  its  terms 
upon  his  part,  but  that  the  company  refused 
to  receive  or  pay  for  al>out  two-thirds  of  his 
crop,  which  refusal  was  without  legal  reason 
or  excuse  therefor,  whereby  the  plaintiff  lost 
this  part  of  his  crop,  to  his  damage  in  the  sum 
of  $500i  To  this  complaint  the  defendant 
company  answered,  in  which  it  denied  that 
plaintur  cultivated  and  raised  a  crop  of  peas 
of  the  quality  required  of  him  by  the  terms 
and  conditions  of  his  contract;  denied  that 
It  refused  to  receive  or  pay  for  any  peas  rais- 
ed by  him  under  his  contract  that  were  of  the 
qnality  and  kind  specified;  and  alleged  that 
the  peas  tendered  by  plaintiff  were  not  of  the 
quality  as  specified  In  the  contract,  that  they 
were  not  in  suitable  condition  for  canning, 
that  the  peas  were  scalded  and  wrinkled, 
that  they  were  carefully  Inspected,  as  pro- 
vided in  the  contract,  by  the  president  of  the 
company,  its  field  foreman,  and  superintend- 
ent for  the  purpose  of  ascertaining  whether 
they  were  in  proper  condition  for  canning, 
and  that  each  and  all  of  these  persons  deter- 
mined that  they  were  net.  To  this  answer 
the  plaintiff  filed  a  replication,  wherein  he 
averred  that  he  notified  the  defendant  that 
the  peas  were  in  proper  condition  for  delivery, 
and  that  he  was  ready  and  Willing  to  deliver 
them,  and  that  at  the  time  of  such  notice 
they  were  in  the  condition  required  by  the 
contract,  and  that,  if  they  were  not  in  the 
condition  that  the  contract  required  when  de- 
livered or  tendered,  it  was  because  of  the  re- 
fusal of  the  defendant  to  receive  them  sooner. 
He  further  alleged  that  the  field  superintend- 
ent of  the  defendant  bad  been  to  the  field 
where  the  peas  were  growing,  and  well  knew 
that  they  were  ready  and  in  proper  condition 
to  deliver,  but,  disregarding  his  duty,  and 
arbitrarily  acting  in  bad  faith,  declined  and 
refused  to  state  that  the  peas  were  ready  to 
deliver,  and  therefore  denied  that  the  officials 
mentioned  in  the  defendant's  answer  ex- 
amined and  determined  when  the  peas  were 
In  proper  condition  for  delivery,  but  willfully, 
negligently,  and  in  bad  faith  declined  and  re- 
fused to  do  BO,  and  to  notify  plaintiff  when 
to  deliver  them,  contrary  to,  and  In  disregard 
of,  the  obligations  Imposed  upon  it  by  the  con- 
tract The  Issues  thus  made  were  submitted 
to  a  Jury.  Verdict  was  rendered  for  plaintiff. 
From  a  Judgment  thereon,  the  defendant  ap- 
peals. 

Over  the  objection  of  the  defendant,  testi- 
mony was  admitted  on  behalf  of  the  plaintiff 
tending  to  prove  that  the  peas  were  In  a  prop- 
er condition  for  canning  at  the  time  he  offered 
to  deliver  them  to  the  defendant  at  its  facto- 
ry. The  testimony  on  behalf  of  the  defend- 
ant was  to  the  effect  that  the  peas  were  unfit 
for  canning  purposes  because  they  were  scald- 
ed.  The  court  instructed  the  Jury  to  the  effect 


that  they  should  determine  from  the  testi- 
mony whether  or  not  the  peas  tendered  by 
plaintiff  were  scalded,  and  that  they  might 
determine  from  the  testimony  bearing  on  the 
condition  of  the  peas  at  the  time  of  their  re- 
jection for  the  purpose  of  determining  wheth- 
er the  defendant  exercised  the  right  reserved 
in  the  contract  to  determine  the  proper  con- 
dition of  the  peas  for  canning,  in  a  fair  and 
Impartial  manner,  or  arbitrarily  and  prejudi- 
cially to  the  plaintiff,  and  that  defendant  was 
bound  to  exercise  the  right  of  determining  the 
condition  of  the  peas  In  a  manner  satisfactory 
to  the  mind  of  a  reasonable  person.  The  ad- 
mission of  the  testimony  for  the  purix>Be  in- 
dicated, as  well  as  the  Instructions  given,  was 
error.  The  parties  to  the  contract  selected 
the  persons  who  should  be  the  sole  Judges  of 
the  proper  condition  of  the  peas  for  canning. 
Their  decision  that  th^  were  not  was  bind- 
ing and  conclusive  upon  them,  and  could  not 
be  assailed,  except  for  fraud,  or  such  gross 
mistake  as  would  indicate  bad  faith,  or  that 
they  had  failed  to  exercise  an  honest  Judg- 
ment in  discharging  the  duty  imposed  upon 
them.  In  other  words,  the  rule  of  law  Is  that 
where  parties  to  a  contract  designate  a  party 
who  is  authorized  to  determine  questions  re- 
lating to  its  execution,  and  stipulate  that  his 
determination  shall  be  final  and  conclusive, 
both  parties  are  conclusively  bound  by  his 
determination  of  those  matters  which  be  Is 
authorized  to  determine,  except  in  case  of 
fraud,  or  such  gross  mistake  upon  his  part  as 
would  necessarily  imply  bad  faith,  or  a  fail- 
ure to  exercise  an  honest  Judgment.  Mar- 
tinsburg  &  Potomac  R.  R.  Co.  v.  March,  114 
U.  8.  549,  6  Sup.  Ct.  1035,  29  L.  Ed.  255; 
Sweeney  v.  United  States,  109  U.  S.  618,  3 
Sup.  Ct.  at4,  27  L.  Ed.  1053;  McAvoy  v.  Long, 
13  111.  147:  Elliott  V.  M.,  K.  &  T.  Ry.  Co.,  74 
Fed.  707,  21  C.  C.  A.  3 ;  Wallace  v.  Curtlss,  36 
111.  156 ;  liucas  Coal  Co.  v.  Del.  &  H.  Canal  Co., 
148  Pa.  227,  23  Atl.  990;  Nofsinger  v.  Ring, 
71  Mo.  149,  36  Am.  Rep.  456 ;  Chicago,  Santa 
F6  R.  R.  Co.  V.  Price,  138  U.  S.  185,  11  Sup. 
Ct.  290,  34  L.  Ed.  917;  Kihlberg  v.  United 
States,  97  U.  S.  398,  24  L.  Ed.  1100 ;  Lynn  v. 
B.  &  O.  R.  R.  Co.,  60  Md.  404,  45  Am.  Rep. 
741 ;  McAuley  v.  Carter,  22  111.  53 ;  Choctaw 
&  M.  R.  Co.  V.  Newton,  140  Fed.  225,  71  O.  C. 
A.  655.  In  the  case  at  bar  the  parties  select- 
ed certain  officials  of  the  defendant  company, 
and  stipulated  that  the  fitness  of  the  peas  for 
canning  should  be  determined  solely  by  them. 
Necessarily  this  stipulation  rendered  their 
Judgment  conclusive  in  the  absence  of  the 
conditions  under  which  It  could  be  assailed. 
By  this  stipulation  the  parties  did  not  agree 
that  the  correctness  of  the  Judgment  of  the 
persons  agreed  upon  to  determine  the  fitness 
of  the  peas  for  canning  should  be  submitted 
to  a  court,  a  Jury,  or  the  opinion  of  any  one, 
other  than  those  designated.  Courts  have  no 
authority  to  abrogate  or  modify  contracts 
which  parties  have  deliberately  entered  into. 
On  the  contrary,  it  is  their  duty  to  enforce 
them  as  they  find  them,  and  not  to  li  .'cK.-t 
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proylsions  by  Implication  wliicb  tbe  plain  and 
unambiguous  language  evidencing  tbe  con- 
tract does  not  warrant.  Wbat  migbt  consti- 
tute such  fraud,  bad  faitb,  or  a  failure  to 
exercise  an  honest  judgment  by  the  persons 
designated  to  determine  the  fitness  of  the 
peas  for  canning  we  will  not  uiidertalce  to 
say,  because  there  Is  no  evidence  tending  to 
prove  that  any  of  these  ^persons  were  guilty 
of  such  acts  as  would  permit  the  plaintiff  to 
have  assailed  their  judgment.  They  exam- 
ined tbe  peas,  tbey  tested  tbem,  and  deter- 
mined that  tbey  were  unfit  to  can,  and  their 
judgment  in  this  respect  concludes  tbe  plaln- 
tlfC  on  the  subject  of  the  condition  of  tbe  peas 
which  he  tendered  to  the  defendant. 

Tbe  attention  of  counsel  Is  directed  to  tbe 
pleadings  in  so  far  as  they  relate  to  tbe  ques- 
tion already  determined,  and,  although  we 
shall  not  Indicate  our  views  on  tbe  sufficiency 
of  the  pleadings  to  raise  that  question,  be- 
cause no  point  is  made  by  counsel  with  re- 
spect thereto,  we  deem  It  proper  to  suggest 
that  in  order  to  raise  the  question  of  fraud, 
or  such  action  as  necessarily  Implied  bad 
faitb  upon  tbe  part  of  those  who  were  to 
determine  tbe  condition  of  the  peas  for  can- 
ning, or  failure  to  exercise  an  honest  judg- 
ment in  discharging  the  duty  imposed  upon 
them,  it  may  be  necessary  to  plead  facts  pre- 
senting these  questions.  Martinsburg  &  Po- 
tomac R.  R.  Co.  v.  March,  supra.  At  the 
conclusion  of  tbe  testimony  on  the  part  of 
plaintiff,  defendant  moved  for  nonsuit,  and, 
after  rendition  of  verdict  In  favor  of  plaia- 
tur,  tbe  defendant  moved  for  judgment  non 
obstante  veredicto.  Both  these  motions  were 
properly  denied,  because  there  was  another 
issue  in  tbe  case  from  that  we  have  consider- 
ed. By  the  replication  an  issue  was  tender- 
ed, without  objection  on  the  part  of  tbe  de- 
fendant, to  the  effect  that  defendant  was 
notified  when  the  crop  would  be  in  a  suitable 
condition  for  delivery  and  canning ;  that  he, 
plaintiff,  was  ready  and  willing  to  deliver 
It  at  the  time  specified  ;  that  defendant  never 
consented  to  receive  the  peias  until  several 
days  after  tbe  date  when  defendant  was 
notified  that  tbe  crop  was  ready  for  delivery; 
and  that,  if  the  peas  were  not  in  the  condi- 
tion stipulated  In  the  contract  at  the  time 
he  delivered  or  tendered  them  to  the  defend- 
ant, It  was  because  of  tbe  refusal  of  tbe  lat- 
ter to  receive  tbem  sooner.  There  is  testi- 
mony to  the  effect  that  on  a  Friday  Claw- 
son  notified  the  field  foreman  of  defendant 
that  tbe  peas  would  be  ready  for  delivery 
the  following  Monday  or  Tuesday;  that  the 
foreman  stated  he  could  not  promise  to  come 
that  soon ;  that  on  Monday  plaintiff  went 
to  the  factory  and  saw  the  field  foreman 
and  tbe  president  of  tbe  company,  and  asked 
them  If  be  could  not  commence  cutting  the 
l)eas.  Tbe  foreman  replied  that  he  could 
not  promise.  Clawson  again  informed  him 
{bat  be  thought  tbe  peas  were  ready  to  cut, 
and  again  aslced  biui  If  be  could  not  begin 
cutting  on  Wednesday,  to  which  he  replied 


that  be  could  not  promise.  Thursday  or  Fri- 
day after  tbe  first  notification  was  the  first; 
time  that  the  company  consented  to  have  tbe 
peas  cut  There  is  also  testimony  to  tbe 
effect  that  on  Monday  the  date  designated 
by  Clawson  when  the  peas  would  be  ready  to 
cut,  they  were  in  proper  condition  for  can- 
ning. A  witness  on  behalf  of  Clawson  testi- 
fied that  he  met  tbe  field  foreman  on  Satur- 
day subsequent  to  tbe  day  plaintiff  says  be 
notified  tbe  defendant  when  the  crop  would 
be  ready  to  harvest,  when  he  drove  Into  the 
patch  of  peas ;  that  he,  the  witness,  informed 
blm  that  It  would  be  necessary  to  deliver  the 
peas  the  first  of  the  next  weeic,  to  which  be 
replied:  "Yes ;  but.  If  there  comes  a  shower, 
you  will  be  surprised  to  see  how  long  they 
will  keep  green."  Clawson  testified  that  the 
reason  assigned  by  the  defendant  for  not 
receiving  tbe  peas  when  tbey  were  deliver- 
ed, or  tendered  for  delivery,  was  that  they 
were  too  ripe,  while,  as  we  have  previously 
stated,  the  objection  to  receiving  them  given 
on  belialf  of  the  defendant  was  that  they 
were  scalded.  There  is  also  other  testimony 
bearing  on  tbe  issue  made  by  tbe  replication, 
to  which  it  Is  not  necessary  to  refer.  It  con- 
troverts or  contradicts.  In  some  respects,  that 
to  which  we  have  referred,  so  that  It  would 
be  tbe  province  of  tbe  jury  to  determine  the 
facts,  and  we  have  only  referred  to  tbe  testi- 
mony noticed  for  the  purpose  of  showing  that 
there  was  evidence  tending  to  prove  the  Is- 
sues made  by  tbe  replication. 

Tbe  contract  between  tbe  parties  contained 
mutual  promises.  Clawson  agreed  to  grow 
a  certain  acreage  and  deliver  tbe  crop  to  the 
defendant,  and  not  sell  to  any  other  person 
without  its  consent.  The  defendant  agreed 
to  receive  all  peas  delivered  In  a  proi)er  con- 
dition for  canning.  Tbe  contract  specified 
certain  tests  by  which  the  fitness  of  the  peas 
could  be  determined.  It  further  provided 
that  Ciawson  should  submit  samples  of  crops 
to  the  company  a  few  days  before  the  peaa 
were  ready  to  harvest,  and  that  he  would 
be  advised  wbat  day  to  deliver  them.  It  Is 
contended  by  counsel  for  api)ellant  (which 
is,  no  doubt,  correct)  that  the  canning  of  peas 
is  a  science,  and  that  It  requires  skill  and 
expert  knowledge  to  determine  at  just  what 
stage  of  the  development  or  maturity  the 
peas  should  be  cut  and  canned.  It  also  ap- 
pears from  tbe  testimony  that  tbe  time  with- 
in which  tbe  peas  must  be  harvested  after 
they  reach  tbe  proper  stage  of  maturity  for 
canning  Is  very  short  It  Is  evident  from  the 
contract  that  the  parties  intended  that  the 
crop  should  be  harvested  at  a  time  which 
would  give  the  best  results  to  tioth.  Tbe 
defendant,  through  Its  officials,  was  to  be 
tbe  judge  of  the  proper  condition  of  tbe  crops 
for  canning ;  but,  by  the  contract,  it  was  al- 
so ne<  .'ssary  for  It  to  advise  Ciawson  when 
tlie  crop  should  be  delivered.  In  order  to 
do  this.  It  was  necessary  upon  Its  part  to 
notify  Clawson  when  the  crop  should  be  har- 
vested.   In  discharging  this  obligation  which 
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It  assumed,  It  was  Incnmbent  upon  the  de- 
fendant to  exercise  due  dfllgence  In  examin- 
ing the  peas  for  the  purpose  of  determining 
their  condition  with  respect  to  their  fitness 
for  canning.  .  It  could  not  be  negligent  in 
this  respect  and  escape  liability  to  take  and 
pay  for  the  crop  If  that  negligence  resulted 
In  rendering  the  peas  unfit  to  can.  The  tes- 
timony discloses  that  the  defendant  was  noti- 
fied two  or  three  days  In  advance  of  the  time 
when  the  crop  would  be  ready  to  deliver,  so 
that  the  peas  would  be  in  the  condition  which 
the  contract  contemplated.  It  appears,  ac- 
cording to  the  testimony  on  the  part  of  plain- 
tltC,  tliat  tlie  field  foreman  examined  the  crop 
two  days  before  the  day  plaintiff  claimed  it 
would  be  ready  to  be  harvested  ;  that  at  this 
time  he  did  not  assert  that  the  peas  were 
not  sufficiently  mature  to  harvest,  but  sug- 
gested that,  if  there  should  be  a  shower,  the 
peas  would  continue  to  keep  green,  tiius  in- 
dicating that  they  were  in  a  proper  condition 
then  to  harvest,  but  they  would  remain  so 
for  a  while  tn  the  event  of  a  rain.  During  the 
time  which  Clawsou  contends  the  peas  were 
ready  to  l>e  delivered  be  was  Importuning 
the  defendant  to  furnish  a  cutter  and  iiermit 
him  to  harvest  and  deliver  the  peas.  Defend- 
ant did  not  consent  to  his  delivery  of  the 
peas  until  two  or  three  days  after  the  time 
when  he  said  they  were  ready  for  deliver}'. 
It  is  his  contention  that  when  they  were  de- 
livered, if  they  were  not  in  proper  condition 
for  canning.  It  was  because  they  were  too 
ripe,  which,  he  says,  is  the  objection  the  de- 
fendant made.  It  thus  appears,  according 
to  the  claim  of  Clawson,  that  the  reason  why 
the  i>ea8  were  not  up  to  the  standard  required 
by  the  contract  was  because  the  defendant 
had  not  performed  the  obligation  Imposed 
upon  It  to  exercise  due  care  in  aRcertaiuing 
the  condition  of  the  crop  for  canning,  and  In 
not  permitting  bim  to  deliver  them  at  a  time 
when  it  was  In  a  proper  condition.  If  the 
testimony  established  these  facta,  then  the 
plaintiff  was  entitled  to  recover,  for  the  ob- 
vious reason  that  the  failure  of  the  defend- 
ant to  discharge  the  obligations  which  It  as- 
sumed under  the  contract  was  the  cause  why 
the  peas  were  not  fit  for  canning.  He  who 
prevents  a  thing  from  being  done  may  not 
avail  himself  of  the  nonperformance  which 
he  has  himself  occasioned;  or.  If  the  per- 
formance of  an  obligation  Is  prevented  by 
one  of  the  parties  to  a  contract,  the  party 
thus  prevented  from  discharging  his  part  of 
such  obligation  is  to  be  treated  as  though 
he  had  performed  it.  Palm  v.  O.  &  M.  R.  R. 
Co.,  18  111.  217;  Hunt  v.  Test,  8  Ala.  713, 
42  Am.  Dec.  650;  Dolan  v.  Rodgers,  140  N. 
Y.  480.  44  X.  E.  1(57;  Marshall  v.  Craig,  1 
Bibb  (Ky.)  379.  4  Am.  Dec.  C47;  Davis  v. 
Crawford,  2  Mill,  Const.  (S.  C.)  4<)1,  12  Am. 
Dec.  682.  There  was,  however,  as  we  have 
stated,  some  conflict  in  the  testimony  with 
respect  to  the  condition  of  the  crop  at  the 
time  when  Clawson  claimed  he  notified  the 
defendant  It  was  ready  for  delivery.     Even 


though  the  case  may  have  been  properly 
submitted  to  the  Jury,  under  the  issues  made 
by  the  replication,  we  cannot  affirm  the  Judg- 
ment, because  It  appears  that  the  case  was 
tried  by  plaintiff  and  by  the  court  submitted 
to  the  Jury,  upon  two  theories:  (1)  Whether 
or  not  the  peas  tendered  were  rejected  by  the 
defendant  in  good  faith,  or  that  they  were 
in  such  condition  as  to  have  reasonably  satis- 
fied the  defendant;  and  (2)  the  condition  of 
the  peas  at  the  time  Clawson  claimed  they 
were  ready  for  delivery,  and  the  failure  of 
the  defendant  to  discharge  the  obligation  up- 
on It  Imposed  In  determining  their  condition 
at  this  time.  The  first  we  have  said  was  er- 
roneous; and,  as  we  cannot  tell  from  the 
record  which  theory  the  Jury  followed  In 
rendering  a  verdict,  the  Judgment  must  be  re- 
versed :    and  It  Is  so  ordered. 

The  Judgment  of  the  district  court  is  re- 
versed, and  the  cause  remanded  for  a  new 
trial,  with  leave  to  the  parties  to  amend  their 
pleadings  as  they  may  be  advised. 

Reversed  and  remanded. 


STEELE,  0. 
cur. 


J.,  and  CAMPBELL,  J.,  coa- 


MATHEW  V.  SMITH  et  al. 

(Supreme   Court  of  Colorado.     April   6,   1908. 

Rehearing  Denied  May  4,  1908.) 

1.  Appeal  —  Presentation  of  Grounds  of 
Review— Objections — Sufficiency  of  Gen- 
eral Deniai. — Failure  to  Object— Effkctt. 

E\'en  though  a  general  denial  waa  bad  as 
not  amounting  to  a  denial,  where  the  parties 
treated  it  as  a  good  denial  on  trial,  and  evidence 
was  introduced  thereunder  without  objection, 
its  sufficiency  could  not  be  raised  for  the  first 
time  on  appeal. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  2,  Appeal  and  Error,  if  1241-1246.] 

2.  Same  —  Review— VEBDier—SurriciENCT  of 

Evidence. 

Where  the  question  as  to  whether  an  inter- 
lineation on  the  face  of  a  judgment  was  made 
by  the  justice  on  the  same  day  it  was  rendered 

or  thereafter  was  submitted  to  the  jury,  tliere 
being  legal  evidence  to  sustain  a  finding  that 
it  was  made  on  the  same  day,  the  jury's  6nding 
will  not  be  disturbed  on  appeal. 

[EJd.  Note.— For  cases  in  noint,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  §S  3928-3034.] 

3.  Same— -•Vppboval  of  Tbiax  Court- Effect 
— TlA8Mi.f:s8  Error. 

AVhere  the  trial  court  submitted  to  the  Jury 
whether  an  interlineation  on  the  face  of  a  jos- 
tice's  judgment  was  made  on  the  day  it  was  ren- 
dered or  later,  even  if  the  admissibility  of  the 
judgment  was  for  the  court,  its  approval  of  the 
jury's  finding  obviated  any  error  in  submitting 
the  question  to  the  jury. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  EIrror,  §  4215.] 

4.  Trial- Questions  fob  Jury— Conflict  in 
Evidence. 

In  an  action  to  recover  for  property  alleged 
to  have  been  unlawfully  levied  upon  under  a 
justice's  judgment,  the  evidence  being  conflicting 
as  to  whether  an  interlineation  in  tlie  judgment 
was  made  on  the  day  it  was  rendered  or  later, 
that  question  was  properly  submitted  to  the 
jury. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  43,   Sales,  H  342,  343.] 
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■5.  Exbcutiok—Lbvt— Necessity  of  Exhibit- 
ing  AUTHOEITT. 

While  it  is  better  practice  to  do  so,  the  fail- 
ure of  an  officer  to  exhibit  to  the  debtor  his  au- 
thority for  levying  an  execution  does  not  in- 
validate the  levy,  and  aSords  no  ground  for  ex- 
cluding evidence  of  the  execution  under  which 
a  levy  was  made. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  21,  Execution,  §  283.] 

6.  Appeal— Reservation  op  Gbounds  of  Re- 
view—Objections— Waiveb. 

Where  the  admission  of  an  indorsement 
upon  the  back  of  an  execution  paper  to  prove 
the  appointment  of  a  special  constable  was  at 
first  objected  to,  and  afterwards  admitted  by 
cgpsent,  but  counsel  thereafter  withdrew  his 
CMisent,  and  upon  the  trial  court  asking  him 
if  he  objected  to  its  admission  replied,  "I  just 
pass  that  by  without  saying  anything,"  it  may 
not  be  objected  on  appeal  that  the  special  ap- 
pointment was  not  sufficient  under  the  statute. 

7.  Appeal  —  Review  —  Verdict  —  Approval 
of  Trial  Court— Effect. 

In  an  action  to  recover  tor  property  unlaw- 
fully taken  under  execution  levied  by  a  specially 
appointed  constable,  the  (question  as  to  whether, 
at  the  time  of  the  special  appointment,  there 
was  a  qualified  constable  who  could  have  been 
conveniently  found  in  the  township  having  been 
submitted  to  the  jury,  and  their  finding  approv- 
ed by  the  court,  it  will  not  be  disturbed  on  ap- 
peal. 

lEd.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  $$  3948-4950.] 

8.  Conspiracy  —  Actions  — Evidence  — Ad - 
missibiuxy. 

In  an  action  to  recover  for  propertv  seized 
under  an  alleged  unlawful  conspiracy  between 
the  justice  of  the  peace  issuing  the  execution 
and  the  execution  creditor,  it  may  be  shown 
that  the  judgment  against  the  debtor  in  the 
justice  court  was  for  groceries  sold  him,  as 
that  fact  tended  to  show  that  the  creditor  was 
seeking  in  ^ood  faith  to  collect  a  just  debt,  and 
tended  to  disprove  a  conspiracy. 

Appeal  from  District  Court,  Rio  Grande 
County;   Charles  C.  Holbrook,  Judge. 

Action  by  Payson  E.  Mayhew  against  Wll- 
lard  P.  Smith  and  others.  From  a  judg- 
ment for  defendant,  plaintiff  appeals.  Af- 
firmed. 

Plaintiff,  Mayhew,  brought  this  action 
against  defendants  to  recover  the  sum  of 
$160,  alleged  to  be  the  value  of  personal  prop- 
erty belonging  to  him,  of  which  defendants 
unlawfully  deprived  him,  and  the  further 
sum  of  $500,  as  exemplary  damages,  which 
he  claims  to  have  sustained  as  the  result  of 
the  carrying  out  of  an  unlawful  conspiracy 
entered  Into  by  defendants  to  seize  and  carry 
away  this  property.  In  accomplishing  which, 
with  violence,  force,  and  arms,  they  abused, 
bumiUated,  and  Insulted  him,  and  wantonly 
disregarded  his  rights  and  feelings.  The  de- 
fendants in  their  separate  answers  deny  that 
the  seizure  was  unlawful,  and,  as  a  separate 
defense,  Justify  under  a  Judgment  rendered 
by  defendant  Foster,  Justice  of  the  peace,  at 
the  suit  of  another  defendant.  Smith,  as  a 
plaintiff,  which  was  duly  rendered  against 
Mayhew,  and  which,  under  the  authority  of 
a  writ  of  execution  Issued  by  the  Justice, 
was  executed  by  the  other  defendant,  Wal- 
lace, as  a  special  constable,  deputed  by  the 
Justice  to  levy  upon  and  sell  the  property 


in  satisfaction  of  tlie  Judgment  A  replica- 
tion to  the  affirmative  matters  of  the  an- 
swers having  been  filed,  the  case  was  sub- 
mitted by  the  court  to  a  Jury,  which  found 
for  defendants,  and  the  judgment,  entered 
upon  the  findings,  has  been  appealed  from  by 
plaintiff. 

Charles  M.  Corlett,  for  appellant  James 
P.  Veerkamp,  for  appellees. 

C.^MPBErJ!/.  J.  (after  stating  the  facts  as 
above).  1.  Plaintiff  says  that  the  attempted 
denial  in  the  answer  of  each  defendant,  "He 
denies  each  and  every  allegation  contained  In 
the  plaintiff's  said  complaint  not  hereinafter 
specifically  admitted,  denied,  or  traversed," 
is  no  denial  at  all.  Whether  this  contention 
Is  true  Is  not  important  for  several  reasons. 
At  the  trial  It  was  treated  as  a  good  denial 
by  both  parties,  and  evidence  was  Introduced 
in  support  of  It  without  objection.  The  point 
here  made  cannot  for  the  first  time,  be  urged 
upon  review. 

2.  The  defendants,  in  support  of  their  af- 
firmative defense,  offered  in  evidence  the 
Judgment,  or  a  transcript  thereof,  nnder 
which  they  Justified.  It  showed  upon  Its  face 
an  Interlineation,  and,  the  evidence  being  In 
conflict  as  to  the  time  it  was  made,  the  court 
asked  the  Jury  to  determine  the  question  of 
fact.  In  effect  Instructing  them  that  If  such 
Interlineation  was  made  by  the  Justice  on  the 
same  day  the  Judgment  was  rendered,  the 
Judgment  was  good,  but.  If  made  at  a  later 
day,  the  Judgment  was  bad  and  afforded  no 
justification  to  defendants  In  seizing  and  sell- 
ing plaintiff's  property.  The  Jury  found  that 
the  interlineation  was  made  on  the  day  of  the 
Judgment,  and,  as  there  Is  legal  evidence  to 
sustain  the  finding.  It  will  not  be  disturbed. 
It  seems  that  plaintiff's  contention  Is  that  the 
admissibility  of  the  Judgment  was  a  question 
for  the  court  and  not  for  the  Jury.  If  that  Is 
so,  the  court's  approval  of  the  Jury's  finding 
obviates  the  objection;  but  we  think  It  was 
entirely  within  the  province  of  the  court  to 
submit  to  the  Jury,  for  them  to  determine  up- 
on conflicting  evidence,  the  fact  as  to  the  time 
of  interlineation,  upon  which  the  validity  of 
the  Judgment  dei)ended.  Plaintiff  was  not 
thereby  Injured. 

3.  Complaint  is  made  that  the  trial  court 
committed  error  in  receiving  In  evidence  the 
execution  nnder  which  the  levy  and  sale  were 
made  by  the  special  constable.  The  ground 
of  the  objection  Is  that  though  the  plaintiff 
here,  the  judgment  debtor  under  the  Justice's 
Judgment,  repeatedly  asked  the  constable,  at 
the  time  of  the  levy,  for  the  execution,  the 
latter  either  replied  that  he  did  not  have  it 
or  failed  to  show  It  We  are  not  cited  to  any 
statute  of  this  state,  or  any  decision  by  this 
court,  that  such  failure  of  an  officer  to  ex- 
hibit to  the  debtor  his  authority  Invalidates 
a  levy.  It  may  be  that  an  experienced  officer 
would  advise  the  debtor  that  he  has  an  ex- 
ecution, and  probably  that  Is  the  better  prac- 
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tlce:  but  his  refusal  to  do  bo  does  not  in- 
vRlidate  the  levy  or  sale  thereunder.  11  Ann. 
&  Eng.  Enc.  Law  (2d  Ed.)  650. 

4.  No  qiialifled  constable  was  present  at 
the  ofBce  of  the  justice  of  the  peace  at  the 
time  of  the  application  for  a  writ  of  execu- 
tion, and.  it  appearing  to  the  Justice  that  none 
such  could  be  conveniently  found  In  the  town- 
ship, he  thereupon  appointed  Wallace,  one  of 
the  defendants,  a  special  constable  to  execute 
and  serve  the  writ  of  execution.  This  ap- 
pointment was  made  out  under  the  hand  and 
seal  of  the  Justice,  not  upon  the  back  of  the 
paper  on  which  the  execution  was  printed, 
but  upon  a  separate  piece  of  paper,  which 
was  then  put  on  the  back  of,  and  fastened 
to,  such  paper.  When  an  attempt  was  made 
by  defendants  to  prove  the  special  appoint- 
ment by  Introducing  such  indorsement,  ob- 
jection at  first  was  made  by  one  of  plain- 
tUTs  counsel.  Afterwards,  however,  he  con- 
sented that  the  exhibit  constituting  the  ap- 
pointment might  go  in.  Thereafter,  another 
of  plaintllTs  counsel  conceiving  that  a  mis- 
take had  been  made  In  consenting  to  the  ad- 
mission of  the  exhibit,  both  of  plaintiff's 
attorneys  withdrew  their  consent.  Where- 
upon the  court  asked  them  whether  or  not 
they  objected,  and  the  reply  was:  "I  Just 
pass  it  without  saying  anything."  After- 
wards, still  later  in  the  trial,  when  plaintiffs 
counsel  moved  to  strike  the  exhibit,  the 
court  refused  to  grant  the  motion,  upon  the 
ground  that  it  went  In  without  objection. 
Such  being  the  facts  which  the  record  dis- 
closes, plaintiff  may  not,  upon  this  review, 
be  heard  to  object  that  the  indorsement  of 
the  ^)ecial  appointment  was  not  made  as  our 
statute  requires.  Whether  or  not  compliance 
was  had  with  the  statute  Is  therefore  not  in- 
volved In  this  case,  and  we  express  no  opin- 
ion about  It.  The  further  objection  that  the 
purported  appointment  of  the  constable  was 
void.  In  view  of  the  uncontradicted  evidence 
that  there  was  a  qualified  constable  in  this 
precinct  at  a  distance  of  five  or  six  miles 
from  the  office  of  the  justice,  at  the  time, 
ready,  able,  and  willing  to  serve,  had  he  been 
called  upon,  is  not  tenable.  By  some  au- 
thorities It  is  held  that  whether  or  not,  in 
the  language  of  our  statute,  a  qualified  con- 
stable could  be  "conveniently  found  in  the 
township,"  Is  a  question  exclusively  within 
the  power  of  the  justice  himself  to  deter- 
mine, and  his  finding  cannot  be  questioned. 
18  Am.  &  Eng.  Euc.  Law  (2d  Ed.)  40 ;  Noles 
V.  State,  24  Ala.  672,  695.  However  that 
may  be,  the  court  submitted  to  the  jury  the 
question  whether  a  qualified  constable  could 
be  conveniently  found  at  the  time  of  the 
special  appointment,  and  the  jury  said  that 
he  could  not.  The  trial  court,  In  overruling 
the  motion  for  a  new  trial,  must  have  con- 
curred with  the  Jury,  and  we  cannot  say 
they  were  vtrong. 

5.  It  is  contended  that  there  was  error  in 
permitting  defendants  to  show  that  the  judg- 
ment in  the  justice  court  against  this  plain- 


tiff was  for  groceries  sold  to  blm.  One  of 
plaintilTs  grievances  against  defendants  was 
that  they  formed  an  unlawful  conspiracy  to 
seize  and  carry  away  his  property.  In  one 
sense.  It  is  immaterial  what  was  the  char- 
actw  of  the  claim  that  was  reduced  to  judg- 
ment, but  the  fact,  U  It  be  a  fact,  that  the 
judgment  creditor  was  seeking,  in  good  faith, 
through  the  court,  to  collect  a  just  debt  by 
the  seizure  and  sale  of  the  debtor's  prop- 
erty, tends  to  disprove  an  unlawful  con- 
spiracy by  him  and  the  court  officers  wrong- 
fully to  deprive  the  debtor  of  such  property. 

6.  Plaintiff  questions  the  ruling  of  the 
court  In  refusing  instructions  tendered  by 
him,  and  giving  certain  other  Instructions  of 
its  own  motion.  Our  examination  of  the  rec- 
ord does  not  disclose  that  proper  objections 
were  made  or  exceptions  saved  to  the  mllngs 
complained  of.  We  may  say,  however,  that 
the  charge  of  the  court  was  fair  and  impar- 
tial. Plaintiff's  rights  were  carefully  guard- 
ed by  It 

None  of  the  other  questions  argued  pos- 
sess merit. 

Perceiving  no  prejudicial  error  in  this  rec- 
ord, the  Judgm^it  Is  affirmed. 

Affirmed. 

GABBERT  and  GODDARD,  JJ.,  concur. 


BO.ARD  OF  COM'RS  OF  Et,  PASO  COUN- 
TY V.  RHODE  et  al. 

(Supreme  Court   of   Colorado.      Nov.   4,    1907. 
Rehearing  Denied  May  4,   190&) 

OFFICEBS  —  COUFENSATIOR  —  OCCUPATION      OF 

Ofticb  by  D«  Facto  Offices. 

Defendant  and  another  were  rival  candi- 
dates for  the  office  of  county  treasurer,  and  de- 
fendant was  declared  elected,  and  the  other  can- 
didate appealed  to  the  county  court,  where  a 
judgment  was  given  against  defendant,  whereup- 
on lie  appealed  to  this  court,  which  reversed  the 
judgment  of  the  county  court,  and  decided  that 
defendant  was  leKally  elected.  Meanwhile  the 
other  candidate  had  served  as  treasurer  for 
about  six  months,  and  received  the  salary  of  the 
office  for  that  period,  and  defendant,  being  rein- 
stated, paid  to  himself  a  sum  equal  to  the 
salary  of  the  office  during  the  period  he  was  il- 
legally kept  out  of  the  office.  Held,  that  a  sal- 
ary paid  to  a  de  facto  officer  cannot  be  recover- 
ed by  the  de  jure  officer  upon  determination  of 
the  contest  in  his  favor,  and.  as  the  county  can- 
not be  compelled  to  pay  twice  for  the  same  serv- 
ices, defendant  was  not  entitled  to  the  salary  of 
the  office  while  it  was  held  by  the  contesting 
candidate  as  treasurer  de  facto. 

[Ed.  Note.— For  cases  in  iwint,  see  Cent  Dig. 
vol.  37,  Officers,  {§  67,  134,  159.] 

Appeal  from  District  Court  El  Paso  Coun- 
ty;   EJdward  Stimson,  Judge. 

Action  by  the  board  of  county  commission- 
ers of  the  county  of  EI  Paso  against  W. 
E.  Rhode  and  another.  From  a  judgment 
for  defendants,  plaintiff  appeals.  Reversed, 
and  judgment  directed  for  plaintiff. 

R.  L.  Chambers  and  Robert  Kerr,  for  ap- 
pellant   Harvey  Rtddell,  for  appellees. 
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BAILEY,  J.-  Defendant  Rhode  and  one 
StelnmetB  were  rival  candidates  for  the  of- 
fice of  county  treasurer  of  El  Paso  county 
at  the  election  held  in  November,  1S97.  The 
defendant  Rhode  was  by  the  board  of  can- 
rassers  of  said  county  declared  elected  for 
the  term  beginning  January  1,  1898,  and  re- 
ceived a  certificate  of  election.  About  the 
Ist  of  December,  1887,  Steinmetz  Instituted  a 
contest  against  Rhode  to  determine  the  right 
to  bold  such  office.  Upon  the  6th  day  of 
January,  1898,  the  county  court  of  El  Paso 
county,  in  which  the  contest  proceeding  was 
I)ending,  gave  Judgment  that  Steinmetz  was 
elected,  and  Rhode  took  an  appeal  to  this 
court.  In  July,  1898,  this  court  reversed 
the  Judgment  of  the  county  court,  and  de- 
termined that  Rhode  was  elected,  instead  of 
Steinmetz.  Rhode  v.  Steinmetz,  25  Colo. 
308,  .55  Pac.  814.  After  this  decision  was 
rendered,  defendant  Rhode  came  Into  posses- 
sion of  the  office.  Steinmetz  held  the  office 
from  the  Ist  of  January  until  some  time  in 
July,  and  received  from  plaintiff  the  salary 
pertaining  to  the  office  for  that  time,  amount- 
ing to  f  1,750.  About  the  1st  of  October,  de- 
fendant Rhode  took  out  of  the  fees  and  oth- 
er emoluments  coming  into  his  office  the  sum 
of  $1,750  as  compensation  to  himself  as 
treasurer  during  the  period  from  the  Ist  of 
January  until  the  1st  of  July,  and  rejjorted 
his  action  to  the  plaintiff.  Plaintiff  demand- 
ed the  return  of  the  money  to  the  public 
funds  of  the  county.  Defendant  Rhode  re- 
fused to  comply  with  the  demand,  and  this 
action  was  brought  against  him  and  his  sure- 
ty the  defendant  company.  The  matter  was 
submitted  to  the  district  court  for  Judgment 
upon  the  pleadings.  The  district  court  ren- 
dered Judgment  in  favor  of  the  defendants, 
and  plaintiff  appeals. 

There  is  only  one  question  presented  In 
the  case,  and  that  is  as  to  whether  or  not  an 
officer  de  Jure  can  recover  from  a  county 
salarj'  paid  by  the  county  to  the  officer  de 
facto  during  the  period  that  the  officer  de 
Jure  was  kept  from  the  office.  One  phase 
of  this  question  was  before  the  Court  of  Ap- 
peals in  the  case  of  Henderson  v.  Glynn,  2 
Colo.  App.  .303,  :iO  Pac.  205.  In  that  case 
GljTin  and  Allen  were  rival  candidates  for 
the  office  of  district  Judge.  Glynn  received 
the  certificate  of  election,  and  Allen  institut- 
ed contest  proceedings.  Pending  these  pro- 
wedlngs  Henderson,  as  State  Auditor,  de- 
clined to  draw  warrants  for  the  payment  of 
the  salary  of  Glynn ;  the  purpose  of  resisting 
the  payment  being  to  protect  himself  and  the 
state  against  double  payment  of  the  same 
salary.  Glynn  brought  an  action  of  man- 
diinius  against  Henderson  to  compel  him  to 
draw  the  warrant.^.  The  Court  of  Appeals 
said:  '"ruder  existing  facts  and  the  authori- 
ties, both  he  and  the  state  would  l)e  amply 
protected  In  paying  the  salary  to  the  incum- 
bent. That  he  Is  Judge  de  facto,  In  posses- 
sion of  the  office  and  in  the  discharge  of  his 
duties,  under  color  of  an  election,  and  hold- 


ing all  the  evidence  of  being  there  rightful- 
ly, la  admitted  or  unquestioned.  In  Terhune 
V.  Mayor,  88  N.  Y.  2ol,  it  is  said:  'It  is  no 
longer  open  to  question  In  this  state  that 
payment  to  a  de  facto  officer,  while  he  is 
holding  the  office  and  disciiarging  its  duties. 
Is  a  defense  to  an  action  brought  by  the  de 
Jure  officer  to  recover  the  same  salary.'  "  If 
the  state  could  be  compelled  to  pay  the  sal- 
ary of  the  party  holding  the  office  pending 
the  contest  proceedings,  as  was  done  in  the 
case  of  Henderson  v.  Glynn,  supra,  then  it 
follows  as  a  matter  of  course  that  the  officer 
de  Jure  upon  the  termination  of  the  contest 
in  his  favor  could  not  recover  the  salary 
from  the  state  or  county.  The  people  cannot 
be  compelled  to  pay  twice  for  the  same 
services.  To  the  same  effect  is  the  doctrine 
In  Henderson  v.  Glynn.  See  In  re  Havird, 
2  Idaho  (Hash.)  687,  24  Pac.  542;  Commis- 
sioners of  Saline  Co.  v.  Anderson,  20  Kan. 
298,  27  Am.  Rep.  171;  Shaw  v.  County  of 
Pima,  2  Ariz.  399,  18  Pac.  273;  McVeany 
v.  Mayor  of  N.  X.,  80  N.  T.  185,  36  Am.  Rep. 
000 ;  McDonald  v.  City  of  Newark,  58  N.  J. 
Law,  12,  32  Atl.  384;  Greeley  Co.  v.  Milne, 
.36  Neb.  301,  54  N.  W.  521,  19  L.  R.  A.  689, 
.38  Am.  St.  Rep.  724;  County  of  Wayne  v. 
Benolt,  20  Mich.  170,  4  Am.  Rep.  382; 
Michel  V.  City  of  New  Orleans,  32  La.  Ann. 
1094.  The  states  holding  contrary  views  are 
California,  Pennsylvania,  Maine,  and  Tennes- 
see. The  great  weight  of  authority  is  In  fa- 
vor of  the  doctrine  that  the  county  having 
paid  the  officer  de  facto  caimot  be  held  to 
pay  the  officer  de  Jure  for  the  same  period, 
and.  If  defendant  Rhode  could  not  recover 
Judgment  against  the  county  for  his  salary 
during  the  period  when  the  office  was  held 
by  Steinmetz,  it  follows  as  a  matter  of  course 
that  he  had  no  right  to  pay  himself  out  of 
the  iniblic  funds.  Consequently  the  Judgment 
of  the  district  court  should  have  been  for 
the  plaintiff,  and  not  for  the  defendants.  It 
will  therefore  be  reversed  and  remanded, 
with  Instructions  to  enter  Judgment  in  favor 
of  the  plaintiff  and  against  the  defendants, 
according  to  the  prayer  of  the  complaint. 
Reversed  and  remanded. 

STEELE,  0.  J.,  and  GODDARD,  J.,  con- 
cur. 


STECK  V.  PRENTICE. 

(Supreme   Court   of  Colorado.     April   6,   1908. 

Rehearing  Deniod  May  4,  1908.) 

I.  Insurance  —  Duty  to  File  .\nnuai.  Re- 
ports—Ltabilitt — "Act." 

SeMs.  Laws  1901.  p.  116.  c.  52,  §  1,  imposes 
a  fee  on  every  domestic  con>oration,  and  declares: 
"But  this  act  shall  not  apply  to  corporations 
not  for  i)(>cuninry  profit  or  corporations  organiz- 
ed for  ♦  •  •  benevolent  purposes."  Sections 
2-10,  pp.  117-121.  require  the  payment  of  vari- 
oua  fees,  and  each  section  contains  a  proviso 
that  nothing  therein  contained  shall  apply  to 
corporations  not  for  pecuniary   profit.     Section 

II.  p.  121.  provides  that  all  corporations  shall 
file  annual  reports  showing  the  amount  of  the 


Digitized  by 


Google 


Colo.) 


STECK  y.  PRENTICE. 


663 


capital  stodc  actually  paid  and  bow  paid,  etc., 
and  makes  the  officers  and  directors  of  tlie  corpo- 
ration liable  for  a  failure  to  make  annual  re- 
ports. Held,  that  section  11,  when  considered  in 
connection  with  previous  legislation  on  the  sub- 
ject embodied  in  Laws  1897,  p.  157,  c.  51,  does 
not  apply  to  a  mutual  fire  insurance  company 
engaged  solely  in  the  business  of  the  mutual 
insurance  of  the  property  of  its  members,  and 
the  word  "act"  in  the  quoted  clause  in  section  1 
must  be  construed  to  refer  to  the  whole  act,  and 
cannot  be  construed  to  mean  "section,"  so  as  to 
refer  only  to  section  1. 

[Ed.  Note.— For  other  definitions,  8e«  Words 
and  Phrases,  vol.  1,  pp.  117,  118.] 

2.  Statutes— CoNflTBCCTioN—PEioB  Legisla.- 

TION. 

^Vhe^e  there  is  any  doubt  about  the  mean- 
ing of  an  excepting  clause  in  a  statute,  the  court 
may  consider  other  statutes  enacted  on  the  same 
subject,  though  some  of  them  are  repealed. 

[E!d.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  44,  Statute*,  ||  30O-30(i.] 

3.  C0BP0BATION8  —  OrFicBBa  —  Fah-ubb  to 
Make  Report— Feral  Statutes— Constbuc- 
moN. 

Statntes  imposing  noncontractual  liability 
on  officers  of  a  corporation  for  failure  to  file  an- 
nual reports  required  by  law  are  penal  in  their 
nature,  and  must  be  strictly  construed. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.   12,   Corporations,   {   1460%.] 

Appeal  from  District  Court,  City  and 
County  of  Denver;  Samuel  L.  Carpenter, 
Judge. 

Action  by  B.  D.  Prentice  against  James 
Steck  and  others.  From  a  Judgment  for 
plaintiff,  defendant  James  Steck  appeals. 
Beversed   and   remanded. 

John  F.  Mall,  for  appellant  Talbot,  Denl- 
son  &  Wadley,  for  appellee. 

CAMPBELL,,  J.  This  is  an  action  against 
the  directors  of  a  corporation  to  recover  the 
penalty  prescribed  by  the  act  of  1901  (Sess. 
Laws  1901,  p.  116,  c.  52)  for  a  failure  to  file 
an  annual  report  with  the  Secretary  of  State. 
From  a  judgment  for  plaintiff,  one  of  the  de- 
fendants, James  Steck,  appealed.  In  bis 
brief  he  relies  upon  four  separate  proposi- 
tions for  a  reversal  of  the  Judgment.  In  our 
view  only  one  of  them  requires  consideration, 
for  Its  decision  in  his  favor  compels  a  rever- 
sal of  the  Judgmoit  and  a  dismissal  of  the 
action. 

The  corporation  of  which  appellant  is 
a  director  Is  a  mutual  fire  Insurance  com- 
pany, and  Is  not  for  profit,  but  was  organiz- 
ed and  engaged  solely  in  the  business  of  the 
mutual  insurance  of  the  property  of  its 
members.  The  act  which  contains  this  pen- 
alty consists  of  14  sections.  Section  11 
provides  that  all  corporations  shall  make 
and  file  an  annual  report  with  the  Secre- 
tary of  State  and  pay  the  prescribed  fee 
therefor,  failure  to  do  which  within  the 
time  fixed  makes  their  officers  and  directors 
Jointly,  severally,  and  individually  liable  for 
all  corporate  debts  which  were  contracted 
during  the  year  UfXt  preceding  the  time 
when  such  report  should  be  filed  and  until 
such  report  shall  be  made  and  filed.  The 
last  sentence  of  the  first  section  of  the  act 


reads:  "But  this  act  shall  Hot  apply  to 
corporations  not  for  jjectmiary  profit,  or  cor- 
porations organized  for  religious,  educational 
or  benevolent  purposes."  This  language  is 
plain  and  unambiguous.  There  seems  no 
room  for  construction.  The  appellee,  how- 
ever, contends  that,  since  the  eleventh  section 
says  the  fee  to  be  paid  for  filing  an  annual 
report  by  a  corporation  not  for  pecuniary 
profit  shall  be  $1,  and  sections  2  and  10  each 
contain  a  proviso  that  nothing  in  those  sec- 
tions shall  apply  to  corporations  not  for 
pecuniary  profit,  the  word  "act,"  In  the  sen- 
tence above  quoted  from  section  1,  means, 
not  the  entire  "act,"  but  only  the  particular 
"section."  It  is  true  there  are  reported  cases 
where,  in  statutes,  "act"  has  been  held  to 
mean  "section";  but  we  do  not  think  such 
was  the  meaning  in  which  the  word  was  here 
employed. 

There  is  no  specific  requirement  In  section 
11,  or  in  any  other  portion  of  the  act,  that 
corporations  not  organized  for  profit  shall  file 
an  annual  report,  and  it  is  only  because  of 
the  fee  prescribed  therein  for  such  filing,  and 
the  presence  of  the  provisos  in  sections  2  and 
10,  that  appellee  claims  that  they  must  do 
so.  True,  the  provisos  in  sections  2  and  10, 
that  neither  of  those  sections  shall  apply  to 
corporations  not  for  pecuniary  profit,  are  un- 
necessary if  the  word  "act"  in  the  first  sec- 
tion is  taken  in  its  ordinary  sense ;  but  that 
circumstance  is  not  conclusive  that  the  Gen- 
eral Assembly  meant  "section"  when  it  said 
"act."  These  provisos  in  sections  2  and  10 
are  not  in  confilct  with  the  proviso  In  section 
1.  On  the  contrary,  they  are  in  harmony 
therewith,  and.  Instead  of  weakening  the 
force  of  the  exception  in  the  opening  section, 
these  later  provisos,  by  way  of  repetition, 
tend  rather  to  strengthen  It.  If  there  were 
an  Irreconcilable  eonfiict  between  different 
parts  of  this  act,  and  if  there  were  no  ex- 
press provision,  as  there  Is  here,  In  section 
1,  that  the  act  itself  should  not  apply  to  cor- 
porations not  for  pecuniary  profit.  It  might 
be  a  case  for  the  enforcement  of  the  rule  that 
between  confiicting  sections  of  the  same  act 
the  later  in  order  of  arrangement  prevails. 

There  is  another  consideration  of  weight 
In  leading  to  the  conclusion  that  the  act  was 
not  intended  to  apply  to  a  corporation  not 
for  pecuniary  profit,  and  those  organized  for 
religious,  educational,  and  benevolent  pur^ 
poses.  Section  11  contains  the  form  which 
the  corporations  to  which  the  act  Is  appli- 
cable shall  follow  In  making  their  annual  re- 
ports. Among  others,  there  are  requirements 
that  the  amount  of  the  capital  stock  of  the 
corporation  shall  be  given,  the  proportion  of 
the  capital  stock  actually  paid  In,  how  the 
same  was  paid,  whether  in  cash  for  the  pur- 
chase of  property  or  otherwise.  These  re- 
quirements are  not  applicable  to  the  corpora- 
tions excepted  by  tlie  first  section,  as  general- 
ly they  have  no  capital  stock,  and  many  of 
them  no  property.  Then,  too,  after  setting 
forth  what  the  annual  report  must  contain  as 
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applicable  to  corporatloiis  In  general,  there 
are  further  requirements  for  particular  cor- 
porations, such  as  those  engaged  in  mining 
or  milling  the  precious  metals,  still  other  re- 
quirements for  railroad  corporations,  others 
still  for  telegraph  and  telephone  companies, 
others  for  corporations  engaged  in  the  busi- 
ness of  coal  mining,  and  still  others  for 
canal,  ditch,  power,  and  other  corporations, 
engaged  in  supplying  water  for  irrigation, 
domestic,  mining,  or  power  purposes;  but 
nowhere,  and  this  is  significant,  is  there  a 
form  or  statement  adapted  to  such  corpora- 
tions as  are  exempted  by  the  first  section. 
If  there  were  any  doubt  about  the  meaning 
of  the  excepting  clause,  it  is  proper  for  the 
court  to  consider  other  statutes  which  the 
General  Assembly  has  enacted  upon  the  same 
subject,  even  though  some  are  repealed.  The 
first  statute  on  this  subject  seems  to  have 
been  passed  In  1897  (Sess.  Laws  1897,  p.  157, 
c.  51),  and  the  same  exception  found  in  sec- 
tion 1  of  the  present  act  was  contained  in 
that  of  1897.  This  tends  to  show  that  the 
intention  of  the  Legislature  was  to  Include 
only  corporations  which  are  organized  for 
profit.  Ireland  v.  Commissioners,  6  Colo.  280 ; 
Stermer  v.  Commissioners,  S  Colo.  App.  379, 
38  Pac.  839. 

Statutes  imposing  noncontractual  liability 
upon  officers  or  stockholders  of  a  corpora- 
tion for  such  defaults  are  penal  in  their  na- 
ture and  strictly  construed.  In  order  to  shield 
one  from  such  liability,  these  acts  should  not 
be  rendered  meaningless;  but  they  should 
not  be  broadened  so  as  to  include  cases  dear- 
ly beyond  the  scope  of  the  legislative  intent 
It  has  been  the  policy  of  this  state  to  en- 
courage the  formation  of  such  organizations 
as  are  included  in  this  excepting  clause. 
There  is  not  the  same  reason  for  imposing 
upon  their  managing  officers  such  liability  as 
Is  Imposed  upon  officers  of  corporations  or- 
ganized for  the  profit  of  themselves  and  their 
stockholders,  and  we  do  not  believe  the  Gen- 
eral Assembly  is  to  be  charged  with  such 
intention,  after  having  expressly  declared 
that  the  act  should  not  apply  to  nonprofit 
corporations. 

The  Judgment  of  the  district  court  will 
therefore  be  reversed,  and  the  cause  remand- 
ed, with  instructions  to  dismiss  the  action. 

Reversed  and  remanded. 

STEELE,  a  J.,  and  GABBERT,  X,  concur. 


(42  Colo.  449) 

BOARD  OF  COM'RS  OF  TELLER  COUNTY 

V.  TROWBRIDGE,  Dist.  Atty. 
(Supreme  Court  of  Colorndo.     March  2,  1908. 

ReheariDg  Denied  May  4,  190S.) 

1.  WoBDS  AND  Phrases— "Salart." 

A  "salary"  is  a  periodical  allowanoe  made 
ad  compensation  to  a  person  for  his  official  or 
professional  services,  or  for  hia  regular  work. 

IKd.  Note. — For  other  definitions,  see  Words 
.HiKl  Phrases,  vol.  7,  pp.  G287.  0201;  vol.  8,  pp. 
7TU2.  7703.1 


2.  Sami!-"Fs«," 

A  "fee"  is  a  payment  for  services  done  or 
to  be  done,  usually  for  professional  or  special 
services ;  the  amount  bemg  sometimes  fixed  by 
law  or  custom  and  sometimes  optional. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  vol.  3,  pp.  2712,  2716.] 

3.  Statutes— EJxpREssioN  in  TnxB  or  Sub- 
ject OF  Acr. 

Act  April  20,  1891,  p.  221,  entitled  "An  act 
to  amend  section  seven  (7)  of  chapter  zxxviii  of 
the  General  Statutes  of  the  state  of  Colorado, 
entitled  'Fees'  the  same  being  general  section 
one  thousand  four  hundred  and  eighteen  (141^ 
of  the  said  statutes,  as  the  same  was  amended 
April  20,  1889,"  by  section  1,  par.  5.  p.  223, 
limits  the  annual  compensation  of  district  at- 
torneys, including  the  salary  paid  by  the  state, 
to  $4,000.  The  title  of  the  act  of  1877  (Gen. 
Laws  1877,  p.  427),  of  which  Gen.  St.  g  1418,  is 
a  part,  is  "An  act  to  fix  and  regulate  fees 
chargeable  by  county,  precinct  and  other  offi- 
cers.** Section  7  (Gen.  Laws  1877,  {  1167)  <rf 
this  act  relates  to  the  fees  of  district  attor- 
neys and  is  entirely  silent  as  to  the  salaries 
of  such  officers.  Const,  art.  5,  {  21,  provides 
that  no  bill  shall  be  passed  containing  mcnre 
than  one  subject,  which  shall  be  clearly  express- 
ed in  its  title.  Hdd,  that  the  act  of  Aprii 
20,  1891,  p.  223,  i  1,  par.  5,  is  obnoxious  to 
Const  art  5,  i  21,  in  that  it  is  not  germane 
to  the  subject  expressed  in  the  title,  or  to  the 
subject  of  the  section  which  It  attempts  to 
amend,  a  salary  being  a  fixed  compensation  for 
regular  work,  while  fees  are  compensation  for 
particular  services  rendered  at  irregular  periods, 
payable  at  the  time  the  services  are  rendered, 
and  is  invalid,  and  does  not  repeal  Act  April  6, 
1891,  p.  308,  §  2,  limiting  and  regulating  the  an- 
nual compensation  of  the  district  attorneys  in 
the  several  judicial  districts  of  the  state. 

4.  District   and   Pboseoutino   Attornet  — 
EJXPENSES— Allowance. 

A  district  attorney  is  not  entitled  to  deduct 
from  the  fees  of  his  office  amounts  necessarily 
expended  by  him  as  such  district  attorney  for 
office  rent,  clerk  hire,  etc. ;  be  not  being  re- 
quired to  keep  an  office  as  are  other  state  and 
county  officers,  and  there  being  no  statutory 
provision  which  imposes  on  the  county  commis- 
sioners the  duty  of  furnishing  an  office  to  the 
district  attorney  as  they  are  required  to  do  for 
other  officers. 
Campbell  and  Bailey.  JJ.,  dissenting  in  part 
En  Banc.  Error  to  District  Court,  Teller 
County;    Jas.  L.  Russell,  Judge. 

Action  by  the  board  of  county  commission- 
ers of  Teller  county  against  Henry  Trow- 
bridge, district  attorney  of  the  Fourth  judi- 
cial district  From  the  judgment  the  ooimty 
commissioners  bring  error,  and  the  district 
attorney  assigns  cross-errors.  Affirmed  in 
part  and  reversed  in  part  &nd  remanded, 
with  directions. 

Harvey  Riddle,  for  plaintiff  in  error.  C 
D.  Hayt  and  Fred  R.  Wright  for  defendant 
in  error. 

MAXWELL,  J.  By  an  agreed  statement  of 
facts  two  questions  were  propounded  to  the 
court  below  for  solution:  "(1)  Is  the  district 
attorney  of  the  Fourth  Judicial  district  en- 
titled to  $4,000  as  die  maximum  limit  of 
compensation  as  such  district  attorney  for  the 
year  1901,  or  is  he  entitled  to  the  sum  of 
$3,000  as  such  maximum  limit  of  compensa- 
tion? (2)  Is  such  district  attorney  entitled  to 
deduct  from  the  fees  of  his  office  the  amounts, 
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or  any  part  thereof,  necessarily  Incurred  and 
expended  by  him  as  such  district  attorney 
for  office  rent,  clerk  hire,  stenographer,  tele- 
phone, postage,  letter  flies,  and  stationery?" 
The  court  found  that  the  district  attorney 
was  entitled  to  the  sum  of  $4,000  as  the 
maximum  limit  of  compeusntiou  for  the  year 
1901,  and  was  not  entitled  to  deduct  from 
the  fees  of  his  office  any  of  the  amounts  in- 
curred and  expended  by  him  for  office  rent, 
stenographer,  telephone,  postage,  letter  files, 
or  stationery,  and  rendered  Judgment  accord- 
ingly. 

The  assignments  of  error  of  the  county 
commissioners  assail  the  judgment  allowing 
the  district  attorney  the  sum  of  ?4,000  as 
the  maximum  limit  of  bis  compensation,  and 
the  cross-errors  of  the  district  attorney  as- 
sail the  Judgment  disallowing  the  amounts 
necessarily  expended  by  him  for  office  rent, 
clerk  hire,  stenographer,  telephone,  postage, 
letter  flies,  and  sationery.  Prior  to  1891,  dis- 
trict attorneys  were  paid  a  salary  of  $800 
by  the  state  and  were  allowed  to  collect  and 
retain  certain  fees,  provided  by  section  7  of 
chapter  38,  Gen.  St  1883,  being  general  sec- 
tion 1418.  The  county  commissioners  con- 
teaid  that  by  the  act  approved  April  6,  1891, 
entitled  "An  act  to  provide  for  the  payment 
of  salaries  to  certain  officers,  to  provide  for 
the  disposition  of  certain  fees  and  to  repeal 
all  acts  inconsistent  therewith"  (Sess.  Laws 
1891,  p.  307),  It  was  provided,  by  section  2 
thereof,  that  in  districts  presided  over  by 
one  Judge  only,  district  attorneys  should  re- 
ceive $4,000  and  In  districts  presided  over  by 
more  than  one  judge,  district  attorneys  should 
receive  $5,000,  the  surplus  fees  by  him  col- 
lected to  be  accounted  for  as  therein  provided, 
and  that  the  section  relating  to  salaries  was 
amended  by  the  act  of  April  11,  1899  (Sess. 
Laws  1899,  p.  331,  c.  134),  so  that  the  salary 
of  the  district  attorney  of  the  Fourth  judicial 
district  was  flxed  at  $3,000  per  annum,  and 
therefore  the  court  erred  in  allowing  the  dis- 
trict attorney  a  salary  of  $4,000  for  the  year 
1901.  The  district  attorney  contends  that 
paragraph  5,  §  1,  of  the  act  of  April  20, 
1891  (Sess.  Laws  1891,  p.  221),  repealed  sec- 
Uon  2  of  the  act  of  April  6,  1891,  it  being  a 
later  act  of  the  same  session,  and  that  the 
act  of  April  11,  1899,  is  of  no  validity  as  to 
the  question  here  presented,  in  that  It  is  an 
attempt  to  amend  a  section  of  a  law  which 
had  been  repealed.  The  commissioners  meet 
this  contention  by  saying  that  paragraph  5, 
S  1,  of  the  act  of  April  20,  1891,  is  Itself  of 
no  validity,  because  the  subject-matter  of 
such  paragraph  is  not  embraced  within  the 
title  of  the  act.  The  matter  therefore  re- 
solves itself  into  this  one  question:  Does 
paragraph  5,  i  1,  of  the  act  of  April  20,  1891, 
repeal  section  2  of  the  act  of  April  6,  1891? 

Section  21,  art.  5,  of  the  Constitution  of 
Ckiiorado,  is:  "No  bill  •  •  •  shall  be  passed 
containing  more  than  one  subject,  which 
shall  be  clearly  expressed  in  Its  title.  But 
If  any  subject  shall  be  embraced  in  any  act 


which  shall  not  be  expressed  in  the  title,  such 
act  shall  be  void  only  as  to  so  much  thereof 
as  shall  not  be  so  expressed."  It  Is  the  set- 
tled doctrine  of  this  court  that  the  above  sec- 
tion of  the  Constitution  of  this  state  contains 
a  mandatory  declaration  of  an  essential  con- 
dition to  the  validity  of  legislative  enact- 
ments, and  that  so  much  of  any  act  as  is  not 
directly  germane  to  the  subject  expressed  in 
the  title  Is  without  force.  People  v.  Flem- 
ming,  7  Colo.  230,  3  Pac.  70 ;  People  v.  Hall, 
8  Colo.  485,  9  Pac.  31;  In  re  Breene,  14  Colo. 
401,  24  Pac.  3.  The  tiUe  of  the  act  of  April 
20,  1891,  is:  "An  act  to  amend  section  seven 
(7)  of  chapter  xxxvlil  of  the  general  stat- 
utes of  the  state  of  Colorado,  entitled  'Pees' 
the  same  being  general  section  one  thousand 
four  hundred  and  eighteen  (1418)  of  said  stat- 
utes as  the  same  was  amended  April  20, 
1889."  The  title  of  the  act  of  1877,  of  which 
section  1418,  Gen.  St.  1883,  is  a  part,  is:  "An 
act  to  fix  and  regulate  fees  chargeable  by 
county  precinct  and  other  officers."  Gen. 
Laws  1877,  p.  427.  Section  7  of  this  act 
(Gen.  Laws,  1877,  {  1167)  relates  to  the  fees 
of  district  attorneys,  and  Is  entirely  silwit 
as  to  salaries  of  such  officers,  and  therefore 
in  its  final  analysis  the  question  presented  is: 
Does  an  act  which  purports  to  amend  a  par- 
ticular section  of  an  existing  statute,  the  title 
of  which  relates  to  "fees,"  and  the  section  at- 
tempted to  be  amended  covering  the  subject 
of  fees  only,  violate  section  21,  art.  6,  of  the- 
Constitution,  by  incorporating  therein  a  para- 
graph fixing  the  salary  to  be  paid  to  the  offi- 
cer who  receives  the  fees,  upon  the  ground 
that  the  subject  is  not  clearly  expressed  in 
the  title,  and  Is  not  germane  to  the  subject 
expressed  In  the  title?  In  other  words,  is 
the  subject  "salary"  directly  germane  to  the 
subject  "fees"? 

Salary:  "A  periodical  allowance  made  as 
compensation  to  a  person  for  his  official  or 
professional  services,  or  for  his  regular  work." 
Standard  Dictionary.  Pee:  "A  payment  for 
services  done  or  to  be  done,  usually  for  pro- 
fessional or  special  service,  the  amount  being 
sometimes  flxed  by  law  or  custom  and  some- 
times optional."  Id.  The  distinction  between 
salarj'  and  fees  recognized  by  all  the  author- 
ities is  this:  A  salary  is  a  fixed  compensa- 
tion for  regular  work,  while  fees  are  com- 
pensation for  particular  services  rendered  at 
irregular  periods,  payable  at  the  time  the 
services  are  rendered.  Our  Constitution  rec- 
ognized this  distinction.  Section  15,  art.  14, 
Const  It  Is  there  provided  for  a  classifica- 
tion of  counties  by  population,  for  the  pur- 
pose of  establishing  the  fees  to  be  charged 
by  certain  officers  for  services  to  be  performed 
by  them,  and,  where  salaries  are  provided  by 
law,  the  same  shall  be  paid  out  of  the  fees 
collected.  In  Landls  v.  Lincoln  Co.,  31  Or. 
424,  42(5,  50  Pac.  530,  it  Is  said:  "By  the 
ordinary  -cceptation  of  the  term  'fees,'  as 
heretofore  and  now  used  in  the  statute,  we 
understand  it  to  signify  compensation  or  re- 
muneration  for  particular   acts   or   services 
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rendered  by  public  officers  In  the  Une  of  tbelr 
duties,  to  be  paid  by  the  parties,  whether  per- 
sons or  municipalities,  obtaining  the  t>eneflt 
of  the  acts,  or  receiving  the  services,  or  at 
whose  Instance  they  were  performed  (Musser 
V.  Good,  II  Serg.  &  R.  [Pa.]  247 ;  TlUman  v. 
Wood,  58  Ala.  578),  while  the  term  'salary' 
denotes  a  recompense  or  consideration  to  be 
paid  a  public  officer  for  continuous,  as  con- 
tradlstiugnished  from  particular,  services,  and 
may  be  denominated  'annual  or  periodical 
wages  or  pay.'  »  •  *  Lexicographers  and 
some  authorities  class  'salary'  and  'wages' 
as  synonymous.  •  »  »  But  not  so  with 
the  terms  'salary'  and  'fees,*  as  they  appear 
generally  to  be  dlstingulRhed  very  much  as 
indicated  above."  In  Cowdin  v.  Huff,  10 
Ind.  83,  85,  it  Is  said:  "There  are  now,  and 
were,  at  the  adoption  of  our  Constitution,  at 
least  three  modes  in  use  of  couii)ensatiug  per- 
sons engaged  in  the  public  service,  viz.,  fees, 
salaries,  and  wages.  These  modes  are  all  dif- 
ferent, each  from  the  other,  and  the  differ- 
ence between  them  has  been  immemorial  ly 
well  understood.  Fees  are  compensation  for 
particular  acts  or  services;  as  the  fees  of 
clerics,  sheriffs,  lawyers,  physicians,  etc.  Wa- 
ges are  the  compensation  paid,  or  to  be  paid, 
for  services  by  the  day,  week,  etc.,  as  of  la- 
borers, commissioners,  etc.  Salaries  are  the 
per  annum  compensation  to  men  in  official 
and  some  other  situations.  The  word  'salary' 
is  derived  from  'salarium,'  which  is  from  the 
word  'sal,'  'salt,'  being  an  article  in  which 
the  Roman  soldiers  w^ere  paid."  See,  also, 
Board  v.  Wasson,  74  Ind.  133;  Seller  v. 
State,  160  Ind.  605,  65  N.  E.  922,  66  N.  E. 
946,  67  N.  E.  448. 

On  principle  and  authority  we  are  forced 
to  the  conclusion  that  the  subjects  "salary" 
and  "fees"  are  not  directly  germane  to  each 
other.  In  the  former  opinion  announced  In 
this  case,  it  was  held  that  Airy  v.  People,  21 
Colo.  144,  40  Pac.  362,  decided  the  question 
here  presented  contrary  to  the  conclusions 
here  announced,  but  further  consideration  of 
that  case,  in  view  of  the  precise  question 
there  under  consideration,  convinces  us  that 
we  were  wrong  In  so  holding.  There  the 
question  under  discussion  was:  Is  the  salary 
act  of  April  20,  1891,  obnoxious  to  the  con- 
stitutional requirement  that  no  bill  except  a 
genera]  appropriation  bill  shall  contain  more 
than  one  subject?  The  court  held  that  the 
general  subject  of  the  bill  there  under  con- 
sideration was  the  compensation  of  public 
officers,  and  that  the  two  subdivisions  or 
branches  of  the  subject,  to  wit,  salaries  and 
fees,  were  Included  within  the  general  sub- 
ject. This  conclusion  seems  to  be  justified 
by  the  authorities  there  cited,  and  the  fa- 
miliar rule  applicable  to  cases  of  this  kind, 
thus  stated  by  Judge  Cooley  (Const.  Llm. 
[4th  Ed.]  220):  "It  has  been  said  by  an  emi- 
nent jurist  that  when  courts  are  called  upon 
to  pronounce  the  Invalidity  of  an  act  of  leg- 
islation passed  with  all  the  forms  and  cere- 
monies requisite  to  give  it  the  force  of  law. 


they  will  approach  the  question  with  great 
caution,  examine  It  In  every  possible  aspect, 
and  ponder  upon  it  as  long  as  deliberation 
and  patient  attention  can  throw  any  new  light 
upon  the  sui)ject,  and  never  declare  a  stat- 
ute void,  unless  the  nullity  and  invalidity  of 
the  act  are  placed,  lu  their  judgment.  i)e- 
yond  reasonable  doubt.  A  reasonable  doubt 
must  be  solved  in  favor  of  the  legislative  ac- 
tion, and  the  act  be  sustained."  As  before 
stated,  section  7  of  chapter  38  of  the  general 
statutes  reJat«>8  to  fees  alone.  Paragraph  5 
of  section  1  of  the  act  of  April  20,  1801,  re- 
lates to  salaries  alone.  Subjects  which  we 
have  concluded  ore  not  directly  germane  to 
each  other.  Therefore  paragraph  5  of  sec- 
tion 1  of  the  act  of  April  20,  1891,  Is  obnox- 
ious to  section  21,  art.  5,  of  the  Constitution, 
in  that  it  is  not  germane  to  the  subject  ex- 
pressed in  the  title  or  to  the  subject  of  the 
section  wiiich  It  attempts  to  amend.  It  Is 
therefore  invalid,  and  did  not  repeal  section 
2  of  the  act  of  April  6,  1891.  People  v.  Flem- 
mlng.  7  Colo.  230,  3  Pac.  70;  Commissioners 
V.  Asiien  M.  &  S.  Co.,  3  Colo.  App.  223,  32 
Pac.  717 ;  Edwards  v.  D.  &  R.  O.  R.  R.  Co., 
13  Colo.  59,  21  Pac.  1011;  Eaton  v.  Walker. 
7G  Mich.  579,  43  N.  W.  C38,  6  L.  R.  A.  102; 
Dolese  v.  Pierce,  124  111.  140,  16  N.  E.  2ia 
It  follows  that  the  salary  of  the  district  attor- 
ney was  13,000,  and  not  $4,000.  as  ruled  by 
the  trial  court  Judgment  upon  this  branch 
of  the  case  must  be  reversed. 

2.  On  behalf  of  the  district  attorney.  It 
Is  insisted  that  the  court  erred  In  the  disal- 
lowance of  the  expenses  necessarily  incur- 
red by  him  in  the  discharge  of  his  official  du- 
ties ;  such  expenses  being  for  the  Items  here- 
inbefore enumerated.  The  principle  relied 
upon  in  support  of  this  contention  is  thus 
stated  by  Mecbem  on  Public  Officers  (section 
877):  "Where  a  public  officer.  In  the  due 
performance  of  his  duty  has  been  expressly 
or  impliedly  required  by  law  to  incur  ex- 
pense on  the  public  account,  not  covered  by 
his  salary  or  commission  and  not  attributable 
to  his  own  neglect  or  default,  the  reasonable 
and  proper  amount  thereof  forms  a  legiti- 
mate charge  against  the  public  for  which 
he  should  be  reimbursed."  A  number  of  au- 
thorities are  cited  in  the  brief  In  support 
of  the  above  projxisltlon,  all  of  which  have 
been  given  due  consideration.  The  principle 
stated  In  the  above  quotation  from  Mecbem 
is  the  law,  but  In  our  judgment  is  Inapplica- 
ble to  the  facts  of  this  case.  There  Is  no 
statute  of  this  state  which  either  expressly 
or  Impliedly  requires  the  district  attorney 
to  "incur  on  the  public  account"  tbe  expenses 
of  office  rent,  stenographer,  clerk  hire,  or 
telephone,  or  any  of  the  other  expenses  enu- 
merated above.  He  Is  not  required  to  keep 
an  office.  Other  state  and  county  officers 
are  so  required,  which  clearly  Indicates  that 
it  was  within  the  contemplation  of  the  tieg- 
Islatnre  that,  if  such  expenses  were  incurred 
by  the  district  attorney,  they  should  be  borne 
by  him.    In  the  absence  of  a  statute  making 
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the  oonntlefl  liable  for  snch  expenses,  the 
general  principle  of  law  announced  by  Mech- 
em  Is  only  applicable  in  cases  which  are 
strictly  within  the  purview  of  the  princi- 
ple. Mauy  of  the  cases  cited  by  counsel  for 
the  district  attorney  In  support  of  this  con- 
tention are  not  In  point  Others  are  cases 
where  the  officers  were  required  by  law  to 
keep  an  office,  and  to  keep  It  open  for  the 
transaction  of  public  business  during  rea- 
sonable office  hours.  In  such  cases  the 
courts  have  held  that  the  county  was  liable 
for  fuel  and  lights.  Other  cases  are  to  the 
effect  that,  where  the  law  provides  that  the 
county  authorities  shall  fix  the  compensation 
of  county  officers,  and  the  amount  of  their 
necessary  clerk  hire,  stationery,  fuel,  and 
other  expenses.  It  was  held  that  such  provi- 
sion was  Intended  to  effectually  prohibit 
anything  from  being  paid  beyond  what  was 
80  fixed  or  actually  necessary.  These  lat- 
ter authorities  are  against  the  contention  of 
the  district  attorney. 

Not  a  single  case  has  been  cited  which 
Is  directly  In  point,  nor  has  diligent  investi- 
gation found  one.  In  Benton  v.  Decatur 
County,  36  Iowa,  604,  the  county  auditor 
was  obliged  to  have  assistance  and  employed 
persons  whom  be  paid  for  the  services  by 
them  rendered.  From  a  Judgment  disallow- 
ing the  claims  presented  by  the  auditor  an 
appeal  was  taken.  In  the  course  of  the  opin- 
ion, the  court  said:  "The  officer  accepts  his 
position  with  a  knowledge  of  the  work  to  be 
done,  and  of  the  remuneration  promised.  He 
impliedly  undertakes  to  do  the  work  for  the 
compensation  offered.  It  Is  only  by  doing  this 
work  that  be  can  perform  the  engagement 
Into  which  he  has  entered.  He  needs  not 
perform  all  the  duties  of  his  office  in  person. 
For  the  mere  manual  duties  he  may  employ 
the  fingers  of  a  clerk,  but  such  clerk  must 
be  paid  out  of  the  salary  provided  by  law  for 
the  officer,  for  the  law  declares  that  certain 
work  shall  be  done  for  a  specified  compensa- 
tion, and,  if  it  is  made  to  cost  more,  the 
law  Is  violated."  It  may  be  said  that  the 
above  authority  applies  to  the  employment 
of  a  stenographer  and  other  clerical  assist- 
ance, only;  but  we  think  that  the  principle 
announced  Is  sound,  and  should  be  applied 
to  the  other  items  of  expense  herein  Involved. 
Other  authorities  to  the  same  effect  are: 
Cohen  t.  Commonwealth,  6  Pa.  Ill;  Gil- 
christ ▼.  City  of  Wilkes  Barre,  142  Pa.  114, 
21  AtL  805;  Daggett  r.  Ford  County,  99  III. 
834;  Cnllom  ▼.  Dolloff,  94  III.  330.  If  the 
district  attorney  may  maintain  an  office  In 
one  county,  he  may  maintain  an  office  In 
every  county  In  his  district,  with  its  attend- 
ant expenses.  We  believe  that  such  a  mle^ 
if  it  were  established,  would  be  danger- 
ous in  the  extreme,  as  thereby  every  other 
officer  in  the  state  would  be  authorised  to 
employ  stenographers  and  clerks  and  pur- 
chase stationery  at  the  expense  of  the  state 
or  oonntj.  The  board  of  connty  commis- 
sioners of  each  county  by  statute  is  requir- 


ed to  provide  offices  for  the  county  officers. 
There  being  no  statutory  provision  which  im- 
tmses  upon  the  board  of  county  commission- 
ers the  duty  of  furnishing  an  office  to  the 
district  attorney  seems  to  be  an  additional 
reason  for  holding  that  the  counties  of  his 
district  are  not  chargeable  for  office  rent 
and  other  expenses  of  such  office.  The  Judg- 
ment of  the  court  below,  upon  this  brancli 
of  the  case,  was  right,  and  will  be  affirmed. 

The  former  opinion  aimonnoed  in  this  case 
will  be  withdrawn. 

The  Judgment  win  be  affirmed  In  part,  and 
reversed  In  part,  and  the  cause  remanded, 
with  directions  to  the  district  court  to  enter 
Judgment  upon  the  agreed  statement  of  facts 
pursuant  to  this  opinion. 

Reversed  In  part,  affirmed  in  part,  and  re> 
manded. 

I  am  authorized  by  Mr.  Justice  CAMP- 
BELL and  Mr.  Justice  BAILEY  to  say  that 
they  dissent  from  the  ultimate  conclusion 
reached  by  the  court  on  the  first  branch  of  the 
case.  If  it  is  based,  and  can  be  sustained,  only 
upon  the  annovmced  proposition  that  fees  and 
salaries  are  not  germane  to  each  other,  as  It 
seems  to  them  to  be  opposed  to  the  reasoning 
In  the  Airy  Case,  supra ;  and  whether  or  not 
the  final  conclusion  can  be  reached  by  other 
reasoning,  they  are  not,  as  at  present  advised, 
prepared  to  express  an  opinion. 


(tt  coio.  i«> 
WABBM  T.  GRAY. 
(Supreme  Court  of  Colorado.     April  6,  19081 
Rehearing  Denied  May  4,  1908.) 

1.  Pastnebshif — Acts  or  Meubebs — Scofk  or 
ATJTHOBrrr— Ihbubancb. 

It  is  within  the  scope  of  the  implied  au- 
thority of  a  partner  to  effect  inmrance  upon 
firm  property,  and,  In  case  of  loss,  to  assign, 
sell,  or  collect  the  adjusted  claim  therefor,  and, 
if  one  member  of  a  firm  perpetrates  a  fraud  en 
the  other  by  such  assignment,  the  injured  party 
must  look  to  his  partner  for  satisfaction,  ana 
not  to  the  assignee,  who  has  no  notice  of  tlie 
fraud. 

2.  IifsuBANOK  —  AssiONirBirr  or  Adjttsrd 
CziADf— Pastrxxship  PHOFKnT— Bioas  or 
AssiaRue. 

An  adjusted  claim  for  insurance  is  a  chose 
In  action,  title  to  which  passes  by  assignment, 
unless  the  assignee  Imows  of  fraud  that  vitiates 
the  transfer. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  28,  Insurance,  {  1483.] 

&  AasiomacNTS— AonoK  bt  Assiaiiss— Db- 
FXN8E8— Lack   or  Irtebest  id   Assionso 

The  fact  that  a  part  of  a  claim  when  col- 
lected is  to  be  paid  by  plaintiff  to  another  is  in- 
sufficient as  a  defense  to  an  action  on  an  as- 
signed claim. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dlg^ 
voL  4,  Assignments,  i  197.] 

4.  Pabtnebsrip— AonoH  AOAiifST  Mekbc»— 
Ek.EiaRT8— SomoisnoT. 

In  an  action  against  a  partner  on  an  assign- 
ment of  a  firm  indebtedness,  evidence  heU  to 
sustain  a  judgment  for  plaintiff,  notwithstand- 
ing an  assignment  of  an  adjusted  claim  for  in- 
surance bv  defendant's  partner  to  plaintilTs  ■•• 
signer  prior  to  the  contractiBg  e(  the  indebtecU 
ness  sued  ca. 
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Appeal  from  District  Court,  City  and  Comi- 
ty of  Denver;    Samuel  L.  Carpenter,  Judge. 

Action  by  Horace  A.  Gray  against  F.  W. 
Wasem,  a  member  of  a  partiierslilp,  on  a 
claim  against  tlie  firm.  From  a  judgment  for 
plaintiff,  defendant  appeals.    Affirmed. 

B.  C.  Hilllard.  for  appellant.  Fred  W. 
Parks,  for  appellee. 

CAMPBELL,  J.  F.  W.  Wasem  and  A.  B. 
Schletzbaum,  as  copartners  under  the  firm 
name  of  F.  W.  Wasem  &  Co.,  were  engaged 
in  the  grocery  business  in  the  city  of  Denyer. 
They  incurred  debts  aggregating  about  $108 
to  various  merchants  of  whom  they  had  pur- 
chased goods.  The  several  claims  therefor 
against  the  firm  were  assigned  to  Charles  C. 
Benton,  and  afterwards  Benton  assigned  them 
to  the  plalntifE,  Gray,  who  brought  suit  there- 
on against  Wasem,  one  of  the  partners,  and 
recovered  a  judgment,  from  which  Wasem  ap- 
pealed. The  answer  consists  of  two  separate 
defenses:  First,  payment;  second,  that  only 
part  of  the  indivisil>Ie  claims  against  the  firm 
was  assigned  to  Gray,  which  precluded  him, 
as  assignee,  from  maintaining  the  action  In 
his  own  name. 

The  plea  of  payment  was  not  established. 
The  copartnership  had  a  fire  insurance  policy 
on  its  stock  of  goods  and  sustained  a  loss, 
the  amount  of  which  was  agreed  upon  by  the 
insured  and  insurer,  and  the  adjusted  claim 
was  assigned  to  Benton  by  Schletzbaum  in 
the  firm  name.  It  is  claimed  by  defendant 
that  Benton  collected  this  money  on  the  insur- 
ance policy  at  the  time  that  he  himself  was  a 
creditor  of  the  copartnership,  and  that,  having 
thus  received  this  firm  money,  be  applied  It, 
in  violation  of  Wasem's  rights,  to  an  Individ- 
ual debt  which  Schletzbaum  owed  him.  De- 
fendant invokes  the  rule  of  law  that  one  of 
two  members  of  a  copartnership  cannot  ap- 
ply the  firm  property  to  the  payment  of  his 
individual  debt  without  the  consent  of  the 
other  partner ;  and,  as  Wasem  did  not  au- 
thorize Schletzbaum  to  apply  the  firm  insur- 
ance money  to  bis  Individual  debt,  such  ap- 
plication by  Schletzbaum  was  a  fraud  on 
Wasem.  and  must  be  taken  as  a  payment, 
through  Benton,  of  the  partnership  claims. 
Were  the  facts  as  defendant  claims  them  to 
be,  the  rule  of  law  might  prevent  a  recovery 
in  this  case;  but  the  court,  upon  sufficient  le- 
gal evidence,  found  against  the  defendant  on 
the  facts. 

The.  assignment  by  Schletzbaum,  In  the  firm 
name,  of  the  firm's  adjusted  claim  against 
the  insurance  company,  is  valid  on  its  face. 
It  Is  within  the  scope  of  the  implied  authority 
of  one  partner  to  effect  an  insurance  upon 
firm  property,  and,  in  case  of  loss,  to  assign 
or  sell  or  collect  the  adjusted  claim  therefor. 
It  Is  a  chose  in  actioh.  title  to  which  passes 
by  assignment,  unless  the  assignee  knows  of 
fraud  that  vitiates  the  transfer.  The  defend- 
ant Wasen  admits  that  he  knew  of  this  as- 
signment about  tiie  time  it  was  made,  and  tiie 
only  objection  which  he  now  makes  thereto  is 
that,  when  the  claim  was  collected,  it  was  ap- 


plied to  the  Individual  debt  of  Schletzbaum, 
and  not  to  the  payment  of  the  firm  debts. 
The  evidence  leaves  It  doubtful  whether  such 
objection  was  made  by  him  at  the  time,  and 
It  may  be  that  this  is  an  afterthought  on  his 
part.  However  that  may  be,  if  Schletzbaum 
perpetrated  a  fraud  on  Wasem,  the  latter 
must  look  to  Schletzbaum  for  satisfaction. 
The  assignment  of  the  claim  for  the  insurance 
money  was  a  part  of  the  ordinary  routine  of 
the  firm  business,  and,  as  we  have  seen,  with- 
in the  Implied  authority  of  either  partner  to 
make.  There  Is  no  evidence  that  Schletz- 
baum was  Indebted  to  Benton,  or  that  Schletz- 
baum assigned  the  claim  against  the  insur- 
ance company  in  satisfaction  of,  or  that  Ben- 
ton ever  applied  the  mwiey  collected  from 
the  insurance  company  upon,  an  Individual 
debt,  if  any,  of  Schletzbaum  to  him.  For 
aught  that  appears  to  the  contrary,  Benton 
bought  the  claim  against  the  insurance  com- 
pany outright,  and  paid  full  value  for  It 
He  did  not  become  a  creditor  of  the  firm,  so 
far  as  the  record  shows,  until  about  40  days 
after  he  acquired  the  claim  against  the  in- 
surance company,  when  he  purchased  from 
the  firm  creditors  the  accounts  which  they  had 
against  It.  And,  if  thereafter,  when  collection 
was  made,  he  used  part  of  the  amount  to  buy 
the  creditors'  claims.  It  was  his  money,  and 
not  that  of  the  firm,  with  which  payment  was 
made.  It  may  be.  as  counsel  for  defendant 
says,  that  Wasem  has  been  wronged  by  hav- 
ing a  judgment  rendered  against  him  on  ac- 
counts which  he  supi)osed  were  to  be  paid  out 
of  the  proceeds  of  the  Insurance  policy.  If 
80,  it  is  unfortunate  for  him  that  be  has  not 
shown  a  state  of  facts  which  prevents  the  re- 
covery. The  accounts  against  the  firm  wbicli 
were  assigned  to  Benton  and  by  Benton  to 
plaintiff  were  just  debts  of  the  firm,  and  plain- 
tiff, in  good  faith  and  for  a  valuable  consid- 
eration, acquired  them. 

The  second  defense — that  the  entire  inter- 
est lu  these  claims  was  not  assigned  to  plaln- 
titt — is  not  tenable.  There  Is  nothing  on  the 
face  of  the  assignment,  or  in  the  evidence, 
which  sustains  such  defense.  It  does  upi^ear 
that,  when  the  amount  is  collected,  $15  there- 
of are  to  be  paid  by  plaintiff  to  one  Charles 
Corum ;  but  the  written  assignment  purports 
to  transfer  to  the  assignee  Gray  all  of  Ben- 
ton's interest  In  the  creditors'  accounts,  and 
there  is  no  evidence  that  Corum  ever  had,  or 
has  asserted,  any  interest  therein,  except  a 
fixed  sum  when  collected. 

It  appearing  from  the  record  that  the  as- 
signment of  the  claim  under  the  Insurance 
policy  to  Benton  was  valid,  and  there  being 
evidenc-e  In  the  record  from  which  the  trial 
court  might  have  fotmd  a  ratificatic»i  by 
Wasem  of  this  assignment,  and  the  defense 
of  payment  and  partial  assignment  not  hav- 
ing I)een  established,  we  do  not  seo  how  the 
Judgment  can  be  disturbed.  It  is  therefore 
affirmed. 

Affirmed. 

GABBERT  and  BAILEY,  JJ.,  concur. 
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m  Kan.  5W) 

HOWARD  MILLS  CO.  v.  SCHWARTZ  LUM- 
BER  &   COAIi  CO. 

(Supreme  Court  of  Kansas.     April  11,  1908.) 

1.  Eminent  Domain  —  Authobitt  to  Con- 
demn. 

A  private  corporatioo.  ownine  a  mill  oper- 
ated b;  Bteam  power,  and  having  for  its  purpose 
the  manufarture  and  sale  of  flour  and  feed,  can- 
not exercise  the  right  of  eminent  domain  for 
the  purpose  of  impiOTing  and  enlarging  such 
business. 

(Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  18,  Eminent  Domain,  {  82.] 

2.  Same— "Public  Mills." 

The  provisions  of  chapter  65,  Gen.  St.  1901, 
do  not  apply  to  mills  used  merely  for  the  pur- 
pose of  manufacturing  flour  and  feed  for  sale, 
and  such  mills  are  not  made  "public  mills"  by 
that  act, 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  vol.  6,  p.  5797.] 

3.  Same— Mills. 

Section  1366,  Gen.  St  1901,  does  not  con- 
fer the  right  of  eminent  domain  upon  a  mill 
or  other  manufacturing  corporation  which  is 
merely  engaged  in  the  manufacture  of  flour  and 
feed  for  sale  by  the  use  of  steam  power. 
(Syllabus  by  the  Court.) 

Error  from  District  Court,  Sedgwick  Coun- 
ty ;  Thos.  C.  Wilson,  Judge. 

Action  by  the  Schwartz  Lumber  &  Coal 
Company  against  the  Howard  Mills  Company. 
Judgment  for  plaintiff,  and  d^endant  bringa 
error.    Affirmed. 

On  April  3,  1906,  the  Howard  MUls  C!om- 
pany  began  proceedings  to  condemn  certain 
real  estate  for  its  use  which  belongs  to  the 
Schwartz  Lumber  &  Coal  Company.  During 
such  procedure,  and  on  May  17,  1906,  the 
Schwartz  Lumber  &  Coal  Company  filed  Its 
petition  In  the  district  court  of  Sedgwick 
county  to  enjoin  this  appropriation  of  its 
property.  The  defendant  answered,  and 
■when  the  case  was  reached  for  trial,  it  was 
submitted  to  the  court  upon  an  agreed  state- 
ment of  fiicts  which,  so  far  as  necessary  to 
show  the  questions  presented  In  this  court, 
reads :  "  •  *  •  The  plaintiff  Is  the  owner 
of  the  tract  of  land  described  In  said  applica- 
tion and  sought  to  be  taken  and  appropriated 
by  said  proceedings;  that  the  plaintiff  is  a 
private  corporation  organized  under  the  laws 
of  Kansas,  and  engaged  In  the  business  of 
the  purchase  and  sale  of  lumber,  coal,  and 
building  material  at  retail,  and  uses  said 
tract  of  land  so  sought  to  be  appropriated  In 
its  said  business,  and  desires  to  keep  and 
use  said  tract  In  Its  said  business ;  •  •  • 
that  the  defendant,  the  Howard  Mills  Com- 
pany, Is  a  private  corporation  organized  un- 
der the  laws  of  Kansas,  and  that  the  purpose 
for  which  It  is  organized  Is  stated  In  Its 
charter  as  follows:  "The  purposes  for  which 
this  corporation  Is  formed  is  the  manufacture 
and  sale  of  flour  and  feed' — that  said  How- 
ard Mills  Company  Is  a  milling  corporation 
using  power,  and  is  authorized  to  engage  in 
the  manufacture  and  sale  of  flour  and  feed 
and  do  all  things  necessary  or  expedient  in 
the  operation  of  such  a  mill  and  the  manu- 


facture and  sale  of  flour,  feed,  and  otb» 
grain  products;  that  In  the  year  1901  the 
said  Howard  Mills  Company,  being  the  owner 
of  said  tract  of  land,  erected  thereon  Its 
present  mill  and  elevator,  and  from  that  time 
to  the  present  has  engaged  In  operating  the 
same  in  the  manufacture  and  sale  of  flour 
and  feed  and  other  grain  products ;  that  said 
business  has  been  so  conducted  during  all 
said  time  at  a  fair  living  profit;  that  the 
said  mill  Is  equipped  with  and  operated  by 
a  steam  power  plant  consisting  of  engine  and 
boiler  of  lOO-horse  power,  which  fnrulsbea 
power  capacity  for  manufacturing  4(X)  bar- 
rels of  flour  each  day  of  24  hours,  and  Is 
equipped  with  an  elevator  having  storage 
capacity  of  25,000  bushels  of  wheat  and  1,000 
bushels  of  com  and  other  grain,  and  said 
mill  has  a  storage  capacity  of  from  80,000  to 
100,000  pounds  of  flour  and  40,000  pounds  of 
meal  and  feed,  and  said  mill  is  equipped  with 
modem  mill  machinery  and  apparatus  of  the 
capacity  of  250  barrels  of  flour  each  day  of 
24  hours;  that  each  barrel  of  flour  contains 
196  pounds  of  flour  and  consumes  4%  bushels 
of  wheat;  and  that  in  the  ordinary  opera- 
tions of  said  mill  from  50  to  65  per  cent,  of 
the  horse  power  capacity  of  said  power  plant 
Is  used;  that  the  storage  capacity  for  fuel 
owned  by  said  Howard  Mills  Company  is  25 
tons  of  coal  and  200  barrels  of  oil ;  that  the 
ordinary  daily  consumption  of  fuel  In  the 
operation  of  said  mills  Is  4  tons  of  coal  and 
15  barrels  of  oil ;  that  if  It  were  not  necessary 
to  use  any  part  of  the  said  mill  for  storing 
manufactured  products,  additions  to  the  mill- 
ing machinery  and  apparatus  could  be  made 
which  would  give  the  said  mill  a  milling 
capacity  equal  to  the  full  horse  power  capa- 
city of  the  said  power  plant ;  that  if  the  pow- 
er plant  were  used  to  Its  full  capacity  the 
consumption  of  fuel  would  be  increased  25 
per  cent.;  that  It  frequently  happens  that  it 
is  not  practicable  to  obtain  coal  In  car  load 
lots  upon  so  short  notice  as  10  days,  and 
the  Howard  Mills  Company  In  the  operation 
of  Its  mill  has  frequently  experienced  a  short- 
age of  fuel  for  the  operation  of  the  same; 
that  the  business  conducted  by  the  Howard 
Mills  Company  in  said  mill  is  and  has  been 
the  purchase  of  wheat  and  other  grain  In  the 
open  market,  and  manufacturing  the  same  in- 
to flour  and  feed,  and  selling  the  same  in  the 
oi)en  markets,  and  manufacturing  flour  and 
feed  for  farmers  and  other  customers  for  pay, 
when  offered,  as  follows :  Said  Howard  Mills 
Company  will  grind  for  pay  wheat  In  quanti- 
ties of  20  bushels  or  more,  and  will  grind 
com  or  other  grain  Into  feed  for  pay  at  any 
time  and  in  any  quantities,  and  will  exchange 
flour  and  bran  for  wheat  In  any  quantity  up- 
on request;  and  has  conducted  in  the  past, 
and  Is  now  conducting,  a  large  business  in 
such  exchange  for  its  customers,  retaining  a 
sufl!lelent  allowance  from  the  grain  so  ex- 
changed to  pay  Its  regular  customary  and 
uniform  rates  of  exchange;   that  said  Howard 
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Mills  Company  publlebes  and  keeps  posted 
up  In  Its  said  mill  its  rate  of  exchange,  and 
the  terms  and  conditions  on  which  it  will 
grind  for  pay ;  that  under  the  present  con- 
ditions of  the  milling  business  in  Wichita  and 
In  the  state  of  Kansas,  the  business  of  grind- 
ing for  toll  and  pay  is  not  now  carried  on  so 
far  as  the  grinding  of  wheat  Into  flour  is  con- 
cerned, and  that  the  method  of  exchanging 
flour  of  a  grade  and  weight  of  the  wheat  cor- 
responding to  the  grade  and  weight  of  tbe 
wheat  offered  for  exchange  has  been  substitu- 
ted therefor;  that  the  grinding  of  corn  and 
other  grain  into  feed  for  pay  Is  regularly  and 
extensively  carried  on  by  the  Howard  Mills 
Company  in  its  said  mill ;  that  the  object  of 
the  Howard  Mills  Company  In  appropriat- 
ing the  laud  sought  to  be  appropriated  by 
said  proceedings  is  to  provide  facilities  for 
the  present,  and  future  increase  of  the  mill- 
ing capacity  of  its  said  mill,  and  the  present 
and  future  increase  of  its  buslnesa,  and  that 
tbe  full  plans  and  designs  to  be  adopted  in 
utilizing  said  land  in  said  business  are  not 
matured  or  settled  upon,  and  are  to  be  so  set- 
tled upon  from  time  to  time  as  the  increase 
or  changes  In  the  business  and  operation  of 
said  mill  render  the  same  expedient  or  nec- 
essary ;  that,  if  the  said  Howard  Mills  Com- 
pany shall  acquire  the  land  so  sought  to  be 
appropriated  In  said  proceeding.  Its  present 
intention  Is  to  increase  its  present  storage 
capacity  for  Its  flour  and  other  mill  products 
by  erecting  on  said  land  a  building  substan- 
tially covering  all  the  tract  so  acquired,  to  be 
set  on  a  stone  foundation  one  story  in  height 
for  the  storage  of  its  manufactured  products, 
and  constructed  with  a  view  to  making  addi- 
tions therefor  for  storage  purposes  and  put- 
ting in  additional  machinery  as  the  operation 
of  said  mill  and  tbe  conduct  of  said  business 
may  from  time  to  time  render  expedient  or 
necessary,  also  to  Increase  its  storage  capaci- 
ty for  fuel  by  erecting  oil  tanks  and  struct- 
ures for  storing  coal  or  other  fuel  suflicient 
for  tbe  efficient  operation  of  said  mill ;  that 
the  said  Howard  Mills  Company  is  desirous 
of  extending  and  increasing  its  business  by 
operating  its  mill  to  its  full  capacity,  and  by 
liicTfusiug  its  capacity  by  the  addition  of  new 
buildings  and  additional  machinery,  and  that 
It  has  not  now  the  necessary  land  upon  which 
to  construct  such  additional  buildings  and  ma- 
chinery :  that  the  said  tract  of  land  sought  to 
be  appropriated  by  said  proceedings  is  the  on- 
ly land  adjoining  or  near  to  the  said  mill  of  tbe 
said  Howard  Mills  Company  that  is  practical 
for  tbe  purpose  of  enlarging  and  extending 
the  said  mill  as  is  desired  and  contemplated 
by  the  said  Howard  Mills  Company ;  that  tbe 
said  land  so  sought  to  be  appropriated  by 
said  proceedings  owned  by  the  plaintiff  la 
used  by  the  plaintiff  for  storing  Its  lumber, 
brick,  and  other  building  material  as  suits 
Its  convenience,  and  for  the  maintenance  of 
coal  sheds  and  bins  in  which  it  stores  its  coal 
kept  for  sale,  and  that  there  are  now  no  i>er- 


manent  buildings  of  any  kind  on  said  land 
other  than  said  coal  sheds  and  bins;  that 
the  said  Howard  Mills  Company  has  endeav- 
ored to  purchase  from  tbe  plaintiff  the  said 
tract  of  land  so  sought  to  be  appropriated  in 
said  proceedings,  and  that  the  plaintiff  has 
refused  and  still  refuses  to  sell  the  same  to 
the  said  Howard  Mills  Company  or  to  place  a 
price  which  it  will  accept  therefor."  The 
land  sought  to  be  appropriated  adjoins  that 
already  owned,  occupied,  and  used  by  the 
Howard  Mills  Company  In  its  business. 

Upon  final  hearing,  a  permanent  Injnnctlon 
was  granted.  From  that  order,  the  Howard 
Mills  Company  brings  the  case  here  for  re- 
view. 

Smyth  k  Helm,  for  plaintiff  in  error.  H. 
C.  Slnss,  Kos  Harris,  and  V.  Harris,  for  de- 
fendant in  error. 

GRAVES,  J.  (after  ■tating  the  facts  as 
above).  Do  the  foregoing  facts  show  the 
Howard  Mills  Company  to  be  a  public  corpo- 
ration having  power  to  exercise  the  right  of 
eminent  domain?  This  Is  the  question  pre- 
sented. The  mills  company  Insists  that  this 
question  is  answered  In  its  favor  by  tbe  stat- 
ute of  this  state.  In  support  of  Its  claim, 
reference  is  made  to  various  statutes  relating 
to  mills,  among  which  is  an  act  that  took  ef- 
fect June  1,  18C3,  and  is  still  In  force,  now 
being  chapter  65,  Gen.  St.  1901.  The  first  sec- 
tion of  this  act  only  Is  given  In  tbe  brief  of 
the  plaintiff  In  error,  but  the  provisions  of 
the  chapter  as  a  whole  so  clearly  indicate  the 
class  and  character  of  tbe  mills  to  which  the 
act  was  Intended  to  apply  that  it  will  be  giv- 
en in  full.    It  reads: 

"Mills  and  Millers. 
"An  act  relating  to  mills  and  millers. 

"Be  it  enacted  by  the  Legislature  of  the 
State  of  Kansas: 

"Section  1.  That  all  water,  steam,  wind  or 
other  mills  whose  owners  or  occupiers  grind 
or  offer  to  grind  grain  for  toll  or  pay,  are 
hereby  declared  public  mills. 

"Sec.  2.  All  public  mills  shall  grind  for 
customers.  In  turn  as  the  grain  shall  be 
brought  In,  and  as  well  as  the  condition  of 
the  mill  will  permit 

"Sec.  3.  That  the  owner  or  occupier  of  a 
public  mill  shall  be  accountable  for  the  safe- 
keeping of  all  grain  received  for  the  purpose 
of  being  ground,  and  also  for  tbe  articles  in 
w^hich  such  grain  was  received;  and  shall 
deliver  tbe  same,  or  the  flour,  meal,  malt  or 
other  material,  ordered  to  be  made  from  such 
grain,  together  with  the  articles  in  which  It 
was  received,  to  the  owners  thereof  or  their 
agent,  whenever  called  for. 

"Sec.  4.  That  the  owner  or  occupier  of  a 
public  mill  shall  not  be  liable  for  the  loss  of 
any  grain  so  received,  nor  for  the  articles  In 
which  it  was  received,  unless  said  articles 
containing  and  accompanying  such  grain  l>e 
branded  or  marked  with  tbe  initials  aud  full 
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Bumame  of  the  owner  thereof,  nor  for  losses 
that  may  bappen  withont  the  fault  or  neglect 
of  the  said  owner  or  occupier,  nor  If  by  un- 
avoidable accidents. 

"Sec.  6.  That  the  owner  or  occupier  of  a 
public  mill  shall,  while  receiving  grain  to  be 
ground,  give  due  attendance  to  his  customers, 
and  assist  in  unloading  grain  and  loading  the 
material  made  therefrom,  when  ground  and 
demanded. 

"Sec.  6.  There  shall  always  be  kept,  at  • 
public  mill,  by  the  owner  and  occupier  there- 
of, a  ha  If -bushel  and  a  pecic  measure,  tried 
and  sealed  by  the  proper  authorities,  and  also 
proper  toil  dishes  for  the  same;  and  shall 
keep  posted  up.  In  a  conspicuous  place  in 
their  mill,  the  rates  of  toll. 

"See.  7.  Every  owner  or  occupier  of  a  pub- 
lic mill,  who  shall  desire  to  convert  the  same 
Into  a  private  mill,  shall  give  at  least  thirty 
days'  notice  of  such  intention,  by  a  proper 
advertisement,  posted  up  In  a  conspicuous 
place  in  such  mill. 

"Sec.  8.  That,  if  any  owner  or  occupier  of 
any  mill,  or  their  representatives,  agent  or 
miller,  shall  violate  any  of  the  provisions  of 
this  act,  they  shall,  after  due  conviction 
thereof,  before  any  court  having  jurisdiction 
of  the  same,  be  fined,  for  every  such  oftense. 
In  a  sum  not  exceeding  twenty  dollars,  at  the 
discretion  of  the  court,  with  costs  for  prosecu- 
tion; said  flue  to  be  paid,  one-fourth  to  the 
party  aggrieved,  and  the  balance  into  the 
fund  for  common  schools,  and  moreover  be 
liable,  at  the  suit  of  the  party,  for  damages." 

Those  familiar  with  the  conditions  existing 
when  this  law  was  enacted,  will  remember 
the  practices  of  mill  owners  which  created 
the  occasion  for  Its  passage.  It  will  also  be 
recalled  that  in  those  days  the  power  of  the 
Legislature  to  confer  the  right  of  eminent  do- 
main uiion,  or  anthoriee  taxation  In  aid  of, 
railroad  corporations,  was  earnestly  denied 
by  eminent  citizens  of  the  state.  The  line 
where  the  right  of  the  private  citizen  to  hold 
and  enjoy  his  property  ended,  and  the  right 
of  a  corporation  to  appropriate  it  for  its  pur- 
poses began,  was  more  closely  and  jealously 
guarded  then  than  in  later  years.  It  was 
even  doubted,  when  this  statute  was  enacted, 
whether  the  Legislature  had  the  power  to 
regulate  grist  mills,  then  owned  almost  ex- 
clusively by  private  individuals,  as  was  con- 
templated by  that  law.  To  avoid  trouble  on 
this  account  they  were  declared  to  be  public 
mills.  It  was  not  until  1871,  that  the  coosti- 
tutlsnallty  of  taxation  In  aid  of  railroads  was 
settled  in  this  court.  Leavenworth  Ck)m'rs  v. 
Miller,  7  Kan.  495,  12  Am.  Rep.  425.  The 
opinion  of  Justice  Valentine,  in  that  case, 
concurred  in  by  Justice  Kingman,  is  probably 
the  most  extiaustive  and  elaborate  of  his 
many  able  decisions.  The  dissenting  opinion 
of  Justice  Brewer  presents  in  his  peculiarly 
clear  and  forcible  style  a  most  able  discussion 
of  the  entire  question.  These  facts  are  men- 
tioned   as    niatters    of    common    knowledge 
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which  may  be  considered  in  connection  with 
the  statute  above  quoted.  State  v.  Kelley,  71 
Kan.  811,  81  Pac.  450,  70  L.  R.  A.  450. 

The  right  of  eminent  domain  was  first  con- 
ferred upon  corporations  other  than  railroads 
by  section  88,  c.  23,  Gen.  St  1808,  which 
reads:  "Lands  may  be  appropriated  for  the 
use  of  macadam,  plank-road  and  telegraph 
corporations  in  the  same  manner  as  provided 
in  this  article  for  railway  corporations  as  far 
as  applicable."  That  section  has  been  amend- 
ed by  adding  additional  corporations  thereto 
until  it  now  reads:  "Lands  may  be  appro- 
priated for  the  use  of  macadam-road,  plank- 
road,  hospital  corporation  or  association,  tele- 
graph, hydraulic,  Irrigating,  milling  or  other 
manufacturing  corporations  using  power,  and 
for  the  piping  of  gas  in  the  same  manner  as  is 
provided  In  this  article  for  railway  corpo- 
rations, as  far  as  applicable."  Section  1366, 
Gen.  St.  1901.  It  is  contended  that  the  words 
"milling  or  other  manufacturing  corporations 
using  power,"  used  in  this  statute,  when  tak- 
en in  counectioB  with  the  law  as  to  public 
mills,  completely  cover  the  mill  la  question. 
We  are  unable  to  concur  In  this  conclusion. 
Chapter  65,  Gen.  St.  1901,  does  not  seem  to 
reier  to  mills  such  as  the  one  owned  by  the 
Howard  Mills  Company.  No  such  mill  was 
within  the  state  of  Kansas  when  that  law 
was  enacted,  and  probably  no  member  of  the 
Legislature-  passing  the  act  had  ever  seen 
such  a  mill.  The  language  used  in  the  stat- 
ute applies  to  and  describes  the  old-fashioned 
grist  mill — a  mill  operated  foe  the  accommo- 
dation of  the  public ;  a  mill  upon  which  the 
citizens  "for  miles  around"  were  compelled 
to  depend  for  the  meal  and  flour  from  which 
their  daily  bread  was  made;  a  mill  where 
the  customers  came  on  horseback,  in  ox  wag- 
ons, and  other  conveyances,  and  remained 
from  a  few  hours  to  several  days  for  their 
"turn"  to  be  waited  upon,  and  then  received 
the  meal,  flour,  shorts  and  bran,  produced 
from  their  grain ;  a  mill  where  the  miller  re- 
ceived the  grist  at  the  mill  door,  and  cared 
for  it  until  ground,  and  then  returned  it,  less 
the  toll  taken,  on  demand,  to  the  owner.  In 
these  mills,  customer's  sacks  were  lost,  grists 
exchanged,  excessive  toll  taken,  and  the 
rights  of  customers  neglected  in  various  ways. 
The  statute  in  question  was  Intended,  as  its 
provisions  clearly  indicate,  to  regulate  mills 
of  this  kind,  and  none  other.  The  words 
"public  mills,"  as  there  used,  apply  to  mills  of 
this  character  only.  The  mill  of  the  Howard 
Mills  Company,  as  described  in  the  agreed 
statement  of  facts,  l>elongs  to  an  entirely  dif- 
ferent category.  It  neither  does,  nor  offers  to 
do,  such  a  grist  mill  business.  It  will  be  seen 
that  the  first  section  of  the  law  of  1863  de- 
clares what  mills  shall  be  public  mills,  and 
Immediately  proceeds  in  the  next  section  to 
prescribe  regulations  for  "all  public  mills" 
showing  quite  clearly  the  class  of  mills  to 
which  the  words  "public  mills"  were  intended 
to  apply. 
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This  leaves  section  1,366.  Gen.  St.  1901, 
to  be  considered.  If  this  section  is  constru- 
ed literally,  and  without  reference  to  any 
other  rule  or  law  relating  to  the  subject.  It 
may  be  said  to  confer  the  power  of  eminent 
domain  upon  any  milling  or  manufacturing 
corporation  using  power,  without  other  con- 
dition or  limitation ;  but  such  an  Interpreta- 
tion would  lead  to  results  so  unreasonable 
that  it  cannot  be  considered.  The  least  that 
can  be  said  Is  that  by  It  Is  meant  any 
milling  or  other  manufacturing  corporation 
whose  functions  and  uses  are  of  the  same 
public  character  as  other  corporations  upon 
which  this  right  has  been  conferred.  This 
brings  us  to  the  question:  What  is  such  a 
public  use?  The  statute  gives  no  answer. 
The  question  is  perplexing  and  dlflSciflt. 
Few  courts  hare  attempted  to  give  It  a  clear 
and  definite  answer.  In  the  case  of  Nash 
V.  Clark,  27  Utah,  158,  75  Pae.  371,  1  L.  R.  A. 
(N.  S.)  208,  101  Am.  St  Rep.  953,  it  is  said: 
"There  is  no  fixed  rule  of  law  by  which  this 
question  can  be  determined.  In  other  words, 
what  is  a  public  use  cannot  always  be  de- 
termined by  the  application  of  purely  legal 
principles.  This  is  evident  from  the  fact 
that  there  are  two  lines  of  authorities,  nei- 
ther of  which  attempts  to  lay  down  any  fix- 
ed rule  as  a  guide  to  be  followed  In  all  cases. 
One  class  of  authorities,  In  a  general  way, 
holds  that  by  public  use  Is  meant  a  use  by 
the  public  or  its  agencies — that  Is,  the  pub- 
lic must  have  the  right  to  the  actual  use  in 
8ome  way  of  the  property  appropriated; 
whereas  the  other  line  of  decisions  holds 
that  it  is  a  public  use  within  the  meaning 
of  the  law  where  the  taking  is  for  a  use 
that  will  promote  the  public  interest,  and 
which  use  tends  to  develop  the  great  natural 
resources  of  the  commonwealth."  Many 
cases  have  negatively  stated  the  rule,  suf- 
ficiently for  the  decision  In  hand,  but  leave 
the  matter  open  to  modification  whenever  lo- 
cal circumstances  make  a  change  necessary. 
As  stated  by  the  Utah  court,  two  rules  may  be 
deduced  from  the  decided  cases  by  which  to  de- 
termine whether  a  given  use  is  public  or  pri- 
vate. The  one,  which  seems  to  be  sustained  by 
the  weight  of  authority,  is  thus  stated  by  the 
Supreme  Court  of  Minnesota  in  the  case  of 
Minnesota  Canal  Company  v.  Koochiching  Co., 
97  Minn.  429,  107  N.  W.  405.  5  L.  R.  A.  (N.  S.) 
638:  "The  use  Is  not  public  unless  the  public 
under  proper  iwlice  regulations  has  the  right 
to  resort  to  the  property  for  the  use  for 
which  it  is  acquired,  lndei)endently  of  the 
mere  will  and  caprice  of  the  person  or  cor- 
poration in  which  the  title  of  the  property 
will  vest  upon  condemnation."  A  more  elab- 
orate statement  is  made  by  the  Supreme 
Court  of  Maine  in  the  case  of  Brown  v.  Ger- 
ald, 100  Me.  351,  61  Atl.  785,  70  L.  R.  A. 
472,  100  Am.  St.  Rep.  545,  as  follows: 
"  'Property  is  devoted  to  a  public  use  when, 
and  only  when,  the  use  Is  one  which  the  pub- 
lic In  its  organized  capacity — ^to   wit,   the 


state — has  a  right  to  create  and  maintain, 
and  therefore  one  which  all  the  public  has 
a  right  to  demand  and  share  in.'  In  a  broad 
sense  It  is  the  right  in  the  public  to  an  acttul 
use,  and  not  to  an  Incidental  benefit.  If  it  be 
a  railroad  company,  the  public  have  a  right 
to  be  transported,  and  to  have  their  goods 
carried  from  place  to  place,  upon  payment 
of  reasonable  tolls.  The  cmnpany  most  ac- 
commodate them,  whether  it  will  or  no.  If 
it  be  a  canal  or  turnpike,  or  bridge,  all  may 
travel  thereon.  If  It  be  a  boom  company,  all 
who  have  logs  in  the  river  are  entitled  of 
right  to  the  use  of  the  water.  These  are  the 
more  ordinary  kinds  of  quasi  public  corpora- 
tions, and  they  illustrate  better,  perhaps, 
than  any  definition  can  express  the  particu- 
lar personal  quality  of  the  use  which  the 
public  as  individuals  have  by  right  in  the 
property  of  such  corporations.  It  Is  the 
right  of  the  public  as  Individuals  to  nse 
when  occasion  arises.  The  use  must  be  for 
the  general  public,  or  some  portion  of  It,  and 
not  a  use  by  or  for  particular  individuals." 
A  few  of  the  cases  In  which  practically  the 
same  conclusions  are  reached  are:  Gaylord 
V.  Sanitary  District,  204  111.  576,  68  N.  E. 
522,  63  Ia  R.  A.  582,  98  Am.  St.  Rep.  235: 
Coates  V.  Campbell,  37  Minn.  498,  35  N.  W. 
366;  Board  of  Health  v.  Van  Hoesen,  87 
Mich.  533,  49  N.  W.  849,  14  L.  R.  A.  114; 
Fallsburg  Power  Company  v.  Alexander,  101 
Va.  98,  43  S.  E.  194,  61  L.  R.  A.  129,  99  Am. 
St.  Rep.  855;  Cozard  v.  Kanawha  Co.,  139 
N.  C.  283,  51  S.  E.  932,  1  L.  R.  A.  (N.  S.)  969, 
111  Am.  St.  Rep.  779;  Healy  Lumber  Co.  v. 
Morris,  33  Wash.  490,  74  Pac  681,  63  L.  R. 
A.  820,  99  Am.  St.  Rep.  964;  Matter  of  the 
Mayor  of  New  York,  135  N.  T.  KB,  31  N.  E. 
1043,  31  Am.  St.  Rep.  828;  Ulmer  v.  Lime 
Rock  R.  Co.,  98  Me.  579,  57  Atl.  1001,  66  L. 
R.  A.  387.  This  rule  was  also  approved  in 
the  case  of  Irrigation  Co.  t.  Klein,  63  Kan. 
493,  65  Pae.  687,  where  it  is  said:  "The 
words  'public  use,'  ex  vl  termini,  imply  that 
the  public  is  interested  therein,  and  that  in 
its  sovereign  organization  and  capacity  the 
public  retains  the  right  of  regulation  and 
control,  at  least  in  a  limited  or  qualified  de- 
gree, over  the  exercise  of  any  corporate  pow- 
er or  function  granted  in  the  accomplish- 
ment of  such  public  use." 

The  Howard  Mills  Company  Is  simply  a 
private  corporation  authorized  by  its  char- 
ter to  manufacture  flour  and  feed  for  sale. 
The  public  has  no  more  -  Interest  in  It  than 
in  the  corporation  from  which  the  land  in 
question  is  sought  to  be  taken.  They  are 
both  useful  and  important  business  Instru- 
mentalities, and  contribute  to  the  growth 
and  development  of  the  locality  where  they 
are  situated.  This  may  also  be  said,  how- 
ever, of  every  legitimate  business.  To  a 
limited  extent  every  honest  Industry  adds 
to  the  general  sum  of  prosperity  and  pro- 
motes the  public  welfare.  This  is  not 
enough;    a  business  which  may  Invoke  the 
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rigbt  of  eminent  domain  must  be  one  In 
wbich  the  public  has  an  exceptional  and 
peculiar  Interest,  and  one  which  it  might  oa 
proper  occasion  control  and  manage  in  tbe 
Interests  of  the  public.  It  seems  clear  that 
the  mill  In  question  does  not  sustain  such 
a  relation  to  the  public,  and  therefore  does 
not  have  the  power  to  exercise  the  right  of 
eminent  domain. 

The    Judgment    of    the    district    court    In 
granting  a  perpetual  Injunction  Is  affirmed. 


(77  Kas.  688) 

SCOTT  v.  THRALL  et  al. 
(Supreme  Court  of  Kansas.     April  11,  1908.) 

1,  Wnxe  — COMTEST— EVIDEKCE    OF    ESECD- 
TION. 

In  an  action  to  contest  a  will,  tbe  probate 
thereof  is  prima  fade  evidence  of  the  due  at- 
testation, execution,  and  validity  of  the  will. 
SEd.  Note.— For  cases  in  point,  see  Cent.  Dia. 
.  49,  Wills,  J§  916,  917.] 

2.  Samb— Bdbden  or  Paoor— Erastjbb. 

In  snch  an  action,  the  burden  of  proof  to 
explain  an  erasure  in  a  will  is  not  upon  the  de- 
fendant in  the  first  instance,  but  Is  upon  the 
plaintiff  to  overcome  the  evidence  afforded  by 
such  probate,  and  to  show  its  invalidity  by  a 
preponderance  of  all  the  evidence. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig: 
vol.  49,  Wills,  i  658.] 
8.  Saice. 

Whether  an  erasure  appearing  upon  a  will 
duly  admitted  to  probate  was  made  before  or 
after  execution  is  a  question  of  fact,  to  be  de- 
termined by  the  court  or  jury  trying  the  issue 
upon  all  the  evidence,  including  tbe  probate, 
aided  by  all  reasonable  presumptions  and  in- 
ferences. 
4.  Evidence  —  Opinion  Evidence  —  Hand- 

warriNG. 

It  is  not  error  to  refuse  to  permit  an  expert 
in  handwriting  to  testify,  from  an  examination 
of  a  will  and  an  erasure  therein,  that  a  person 
who  wrote  with  a  nervous  hand  was  unable  to 
make  such  an  erasure,  although  the  witness 
might  properly  testify  that  tbe  band  of  the  per- 
son wno  wrote  the  will  was  nervous  and  un- 
steady. 

[Ed.  Note.— For  cases  in  point,  see  C«it  Dig. 
vol.  20,  Evidence,  >§  2309,  2345-2o47.] 

(Syllabus  by  the  Couil.) 

Error  from  District  Court,  Greenwood 
County;   G.  P.  Alkman,  Judge. 

Action  by  H.  T.  Seott  against  F.  G.  Thrall 
and  others  to  contest  a  will.  Judgment  for 
defendants,  and  plaintiff  brings  error.  Af- 
firmed. 

Jackson  &  Darby  and  W.  L.  Huggins,  for 
plaintiff  In  error.  W.  S.  MarUn  and  R.  P. 
Kelly,  for  defendants  in  error. 

BENSON,  J.  This  was  an  action  to  contest 
a  win  upon  the  ground  that  the  testator  was 
not  of  sound  mind,  and  because  of  alleged 
alterations  therein  after  it  was  signed  and 
attested.  The  trial  court  found  against  the 
plaintiff,  and  sustained  the  probate  of  the 
w^lll.  Tbe  plaintiffs  do  not  rely  upon  the 
first  ground,  but  urge  that  the  evidence  prov- 
ed the  alterations  as  alleged,  and  that  tbe 
court  erred  In  refusing  to  set  aside  tbe  pro- 
bate. 


The  will  was  drawn  by  the  testator,  who 
was  advanced  in  years  and  infirm,  but  had 
been  a  man  of  large  business  experience.  He 
left  two  scMis,  and  a  grandson,  the  plaintiff, 
who  was  the  only  child  of  the  testator's  de- 
ceased daughter.  The  will  Indicates  careful 
preparation,  is  good  in  form,  apt  in  expres- 
sion, and  clear  In  terms.  It  gives  to  each 
of  his  other  grandchildren,  the  children  of 
his  two  sons,  10  shares  of  bank  stock,  and 
to  the  plaintiff,  Harry  T.  Scott,  $5,000.  The 
seventh  clause  of  bis  will  as  probated  Is  as 
follows:  "I  give  and  bequeath  the  remainder 
of  my  property  and  estate  to  my  sons,  B.  W. 
Thrall  and  P.  G.  Thrall,  in  equal  shares,  and  I 
desire  said  sons  to  be  executors  of  my  will, 
and  they  shall  not  be  required  to  give  bonds 
for  the  faithful  performance  of  their  duties." 
Tbe  plaintiff's  contention  is  that,  as  originally 
written,  the  words,  "and  to  my  grandson  H.  T. 
Scott,"  were  Included  in  the  above  clause,  be- 
tween the  words  "Thrall"  and  "in,"  so  that  It 
read,  "To  my  sons  E.  W.  Thrall  and  F.  G. 
Thrall,  and  to  my  grandson,  H.  T.  Scott  In 
equal  shares,"  etc.,  and  that  these  words  were 
erased  after  attestation.  Tbe  original  will 
shows  an  erasure  by  scraping  with  a  pen- 
knife or  by  the  use  of  a  rubber  or  otherwise 
in  the  right-hand  margin  after  the  name  "P. 
G.  Thrall,"  and  between  that  line  and  the 
next  one  below  at  the  left  hand,  indicating 
that  whatever  words  were  erased  had  been 
Interlined.  A  photograph  of  the  will  plainly 
showing  an  erasure  at  this  i)oint  was  In  evi- 
dence, and  Is  In  the  record.  Another  photo- 
graph with  the  words  which  It  Is  claimed 
were  erased  written  Into  the  erasure  dis- 
closes the  fact  that  such  words  fit  the  place 
where  the  mutilation  appears.  The  capital 
letters  and  the  loops  below  the  line  appear 
to  fit  Into  the  erasure,  which  was  carefully 
made.  There  Is  no  doubt  but  these  words 
might  have  been  w^rltten  Into  the  place  where 
tbe  erasure  occurred  In  the  same  handwrit- 
ing. The  will  Is  dated  December  11,  1900, 
and  Is  duly  attested.  A  letter  was  found  In 
an  enveloi^e  with  the  will,  In  the  handwrit- 
ing of  the  testator,  as  follows:  "Eureka, 
June  1,  1003.  To  whom  it  may  concern:  I 
find  In  looking  over  by  will  to-day  that 
through  some  oversight  I  failed  to  bequeath 
to  my  grandson,  H.  T.  Scott,  ten  shares  of 
First  National  Bank  Stock,  as  I  did  to  the 
rest  of  my  grandohtldren.  It  is  my  wish  that 
he  shall  have  the  said  ten  shares  of  bank 
stock,  which  I  omitted  to  bequeath  to  him  In 
my  will.  [Signed]  G.  B.  Thrall."  The  con- 
tention of  the  plaintiff  Is  that  the  words  so 
claimed  to  have  been  Interlined  were  writ- 
ten there  before  signing,  and  that  the  erasure 
was  made  afterwards,  and  that  the  will 
should  be  probated  with  that  clause  as  orig- 
inally written,  which  would  give  to  the  plain- 
tiff one-third  of  the  residuary  estate,  or  that 
the  whole  will  should  be  rejected  because  of 
such  spoliation.  Tbe  defendants  Insist  that 
It  was  properly  probated  in  tbe  condition  In 
which  It  appeared,  with  the  erasure,  when 
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offered  for  probate.  Both  parties  rely  upon 
presumptions.  The  plaintiff  relies  upon  the 
presumption  that  the  Interlined  words,  being 
harmonious  with  the  context,  and  free  from 
suspicious  circumstances,  were  written  In  be- 
fore the  signing  and  attestation  (Nell  t.  X  I. 
Case  &  Co.,  2o  Kan.  510,  37  Am.  Rep.  2."»9; 
2  C.VC.  242  [G] ;  1  Woerner's  Law  of  Admin- 
istration, 98;  1  Jarmon  on  Wills,  118),  and 
that  It  must  be  presumed  that  the  erasure 
thereof  was  made  after  signing,  because  of 
the  suspicious  ai)i)earance  of  the  Instrument 
(Threshing  Machine  Co.  v.  Peterson,  51  Kan. 
713,  33  Pac.  470 ;  2  Cyc.  234  [b] ;  Crossman 
V.  Crossman,  95  N.  T.  145;  Matter  of  Bar- 
ber's Will,  02  IIuu,  489,  37  N.  Y.  Supp.  235; 
1  Jarmon  on  Wills,  98).  The  defendants  rely 
upon  the  presumption  afforded  by  the  pro- 
bate of  the  will.  The  statute  of  wills  contain- 
ing the  provisions  for  contesting  wills  In  the 
district  court  after  probate  includes  the  fol- 
lowing: "The  order  of  the  probate  court  shall 
be  prima  facie  evidence  on  the  trial  of  such 
action  of  the  due  attestation,  execution  and 
validity  of  the  will."  Gen.  St.  1901,  §  7958; 
Rich  V.  Bowlcer,  25  Kan.  7.  The  defendants 
also  claim  that  It  must  have  been  presumed  In 
the  district  court  that  both  the  interlineation, 
whatever  It  was,  and  the  erasure,  were  made 
after  the  will  was  signed.  In  support  of  this 
latter  presumption,  it  is  suggested  that  the 
above  letter  of  June  1,  1903,  shows  that  the 
testator  had  omitted  something  from  the  will 
that  he  desired  to  have  in  It,  and  that  be 
may  have  written  In  the  words  so  interlined, 
and,  finding  that  he  could  not  complete  the 
Intended  bequest  In  orderly  connection  with 
the  context,  erased  what  he  had  so  written. 

Findings  of  fact  were  not  requested,  and 
none  were  made  except  the  general  finding 
for  the  defendant.  The  plaintiff  contends, 
however,  that  the  burden  was  upon  the  de- 
fendants to  explain  the  erasure,  and  that 
without  such  explanatory  evidence  there  was 
nothing  to  warrant  the  approval  of  clause 
7  of  the  will  as  probated,  and  no  evidence 
to  support  It,  and  that  this  court  is  not 
bound  thereby,  because  It  Is  not  based  on 
evidence.  U.  P.  Ry.  Co.  t.  Shannon,  38  Kan. 
476,  16  Pac.  836.  In  support  of  the  presump- 
tions claimed  by  the  plaintiff,  testimony  la 
referred  to  showing  the  friendly  relations 
of  the  testator  with  this  grandson,  whom  he 
appears  to  have  held  In  high  esteem,  and 
his  declaraticms  that  he  had  willed  to  each 
of  his  grandchildren  10  shares  of  Itank  stock, 
and  that  be  would  have  but  three  direct 
heirs,  his  two  sons,  F.  O.  and  E.  W.,  and 
bis  grandson,  Harry  Scott  Reference  is 
also  made  to  the  fact  that  for  a  short  period 
before  the  death  of  the  testator,  when  he 
was  under  the  guardianship  of  his  sons,  they 
had  the  custody  of  the  will,  and  produced 
it  in  the  probate  court  in  its  present  altered 
condition.  Attention  Is  also  called  to  the  age 
of  the  testator  (79  years  when  the  will  was 
made),  his  weak  physical  condition  afterwards, 
asd  the  improbablUty  of  his  being  able  to 


make  the  erasure  neatly  as  It  was  done. 
On  the  other  hand,  it  Is  shown  that  the  de- 
opased  was  a  man  of  affaire,  and  other  cir- 
cumstances are  referred  to  tending  to  show 
the  necessary  ability  and  skill.  Much  has 
l)een  written  upon  the  subject  of  presump- 
tions In  case  of  altered  Instruments,  and  the 
burden  of  proof  in  connection  therewith.  It 
is  difficult  to  formulate  general  rules.  We 
must  be  content  to  apply  settled  principles 
to  the  particular  facts  In  solving  the  given 
case.  In  Nell  v.  J.  I.  Case  &  Co.,  supra, 
Ilorton,  C.  J.,  said:  "It  is  Impossible  to  fix 
a  cast-Iron  rule  to  control  In  all  cases;  bat 
certainly  the  second  rule,  and  the  one  eon- 
tended  for  by  plaintiff  In  error.  Is  not  the 
true  one.  Clearly,  in  ordinary  cases,  the 
alteration  ought  not  to  raise  a  presumption 
against  the  Instrument,  t)ecau8e  the  law  nev- 
er presumes  wrong.  The  question  as  to  the 
time  of  the  alteration  Is,  In  the  last  Instance, 
one  for  the  jury.  It  Is,  like  any  other  t&ct 
In  the  case,  to  be  settled  by  the  trier  or  triers 
of  the  facts.  Generally  the  Instrument 
should  be  given  In  evidence,  and  in  a  Jury 
case  should  go  to  the  Jury,  upon  ordlnaiy 
proof  of  Its  execution,  leaving  the  parties 
to  such  explanatory  evidence  of  the  altera- 
tioa  as  they  may  choose  to  offer.  If  there 
Is  neither  intrinsic  nor  extrinsic  evidence 
as  to  when  the  alteration  was  made,  it  is  to 
be  presumed,  if  any  prestmiptlon  Is  said  to 
exist,  that  the  alteration  was  made  before 
or  at  the  time  of  the  execution  of  the  in- 
strument. Perhaps  there  might  be  cases 
when  the  alteration  Is  attended  with  such 
manifest  circumstances  of  suspicion  that 
the  court  might  refuse  to  allow  the  instru- 
ment to  go  before  the  Jury  until  some  ex- 
planation ;  but  this  case  is  not  of  tliat  char- 
acter." 25  Kan.  616,  37  Am.  Rep.  269.  Lat- 
er Justice  Johnston  stated  the  principle 
thus:  "The  Indications  of  subsequent  al- 
terations may  be  so  obvious  and  suspicious 
in  some  cases  as  to  bring  discredit  upon  the 
instrument  and  require  the  party  offering 
the  same  to  account  for  the  apparent  changes. 
But  in  the  absence  of  suspicious  circum- 
stances, no  presumption  can  be  Indulged 
against  the  genuineness  of  the  Instrmnent" 
Threshing  Machine  C!o.  ▼.  Peterson,  51  Kan. 
713,  715,  33  Pac  470.  Other  authorities  on 
this  subject  are  collated  In  a  note  appended 
to  State  T.  Scott  49  La.  Ann.  253,  21  South. 
271,  36  L.  R.  A.  721  (739),  and  in  2  Cyc.  233. 
In  Wigmore  on  Evidence,  it  Is  said :  "It  used 
to  be  sometimes  said  that  an  alteration 
(1.  e.,  by  erasure  or  interlineation),  if  appar- 
ent on  the  face  of  an  Instrument,  placed  on 
the  (MTerlng  party  the  burden  of  explanation 
by  evidence.  It  was  also  (but  inconsistently) 
said  by  some  that  the  alteration  was  to  be 
presumed  Innocent — L  e.,  made  before  exe- 
cution— unless  particular  circumstances  of 
su^Icion  were  apparent  For  wills,  again, 
it  was  sometimes  maintained  that  by  excep- 
tion alterations  should  be  presumed  to  have 
been  made  after  execution.    But  the  modem 
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tendency  18  to  avoid  stating  tbe  problem  In 
the  form  of  eucli  rules  with,  exceptions,  and, 
in  particular,  to  abandon  tbe  so-called  pre- 
sumption against  fraud  and  in  favor  of  In- 
uoreuoe,  by  which  tlie  alteration  of  a  deed  is 
presumed  to  have  been  made  before  execu- 
tion; and  to  raise  no  genuine  presumption 
In  that  regard.  Tlie  first  burden  would  thus 
be  determined  by  tbe  pleadings;  and  the 
question  would  usually  go  to  tbe  Jury,  upon 
all  the  evidence,  whether  the  party  claiming 
a  specific  teuor  for  the  document  has  proved 
his  case,  although  the  second  burden — i.  e., 
of  producing  evidence — might  be  shifted  by 
particular  circumstances,  under  ttie  ruling 
of  tbe  Judge  as  to  n  sufficiency  of  evidence 
or  a  pre8umi>tlon."  4  Wlgmore  on  Evidence, 
3569.  S  2r>^.  In  this  case  the  burden  of 
proof  was  upon  the  plaintiff  under  the  plead- 
ings and  by  force  of  the  statute.  The  will 
In  the  condition  In  which  It  was  when  pro- 
bated was  prima  facie  valid.  This  Is  not 
an  appeal,  but  an  action  to  set  aside  tbe 
probate,  and  so  there  Is  no  question  here  of 
tbe  burden  of  proof,  such  as  may  arise  where 
an  Instrument  l)earing  signs  of  an  alteration 
Is  offered  in  evidence  by  tbe  person  claiming 
under  it.  The  defendants  did  not  offer  the 
will  to  prove  its  existence  and  validity,  and 
so  tbe  burden  was  not  upon  them,  as  plain- 
tiff insists,  to  explain  tbe  erasure.  The 
plaintiff  offered  It  to  show  tbe  alteration  as 
tending  to  prove  its  Invalidity;  the  biurden 
being  uimn  him  to  produce  such  proof. 

Tbe  vital  question  In  the  district  court 
was  whether  the  evidence  of  the  plaintiff  in 
support  of  his  claim  that  tbe  alteration  bad 
been  made  after  the  execution  of  tbe  will 
was  sufficient  to  overcome  the  prima  facie 
effect  of  tbe  probate,  considered  In  connection 
with  all  tbe  testimony.  This  was  a  ques- 
tion of  fact  upon  all  tbe  evidence,  including 
the  will  itself;  the  letter  referred  to:  the 
photographs  and  testimony  explanatory  there- 
of ;  the  physical  and  mental  condition  of  tbe 
testator;  the  nature  and  situation  of  his 
property ;  the  natural  claims  of  the  legatees 
upon  his  bounty;  his  relations  with,  and 
feelings  toward,  tbem ;  and  all  the  circum- 
stances appearing  in  tbe  evidence,  aided  by 
ail  reasonable  and  proper  presumptions.  Tbe 
conclusions  of  fact  to  be  deduced  from  all 
this  was  for  the  court  as  the  trier  of  the 
facts.  Railroad  Co.  v.  Gelser,  68  Kan.  281, 
75  Pac.  68.  In  this  conflict  of  evidence,  the 
finding  cannot  be  set  aside  by  this  court 
Well  ft  Co.  v.  Ecliard,  37  Kan.  696,  15  Pac. 
822;  Hill  V.  Ebrllcb,  66  Kan.  785,  71  Pac. 
1127. 

Tbe  plaintiff  complains  of  the  exclusion 
of  evidence.  A  witness  for  the  plaintiff, 
expert  in  handwriting,  who  made  pboto- 
Krapbs  of  the  diRputed  parts  of  tbe  will,  and 
made  tracings  of  the  words  so  claimed  to 
have  been  Interlined  and  erased,  testified 
that  tbese  words  so  exactly  fitted  into  the 
erasure  that  be  believed  that  they  bad  been 
written  tltere,  and  that  the  person  who  wrote 


tbe  will  wrote  witb  a  nervous,  sbaliy  hand. 
He  was  then  asked  this  question:  "Now, 
could  a  person  that  had  a  nervous,  shaky  hand. 
In  your  opinion  as  an  expert,  have  made  that 
erasure?"  An  objection  was  sustained  to 
this  question.  It  will  be  observed  that  the 
witness  was  allowed  to  testify  tlmt  the  hand- 
writing was  nervous  and  unsteady,  a  matter 
about  which  bis  slclU  and  experience  in  hand- 
writing might  have  afforded  special  knowl- 
edge, but  tbe  question  objected  to  related 
to  ability  of  tbe  writer  to  control  bis  band 
In  making  the  erasure,  a  matter  about  which 
one  skilled  in  handwriting  might  have  no 
special  knowledge.  The  physical  and  men- 
tal condition  of  the  testator  was  shown  by 
tbe  evidence,  as  well  as  his  occupation,  busi- 
ness experience,  and  habits,  and  from  all 
this  the  court  could  determine  as  well  as 
the  witness  whether  be  could  make  the  era- 
sure. Another  witness  was  asked  if  he  could 
form  an  opinion  whether  the  writing  so  eras- 
ed was  that  of  the  testator.  As  the  erasure 
only  left  a  few  mere  dots  of  ink,  it  seons 
unnecessary  to  comment  on  the  ruling.  Be- 
sides, the  court  appears  to  have  been  willing 
to  hear  a  direct  answer,  but  tbe  witness  in- 
sisted upon  an  explanation  which  the  court 
would  not  hear,  and  so  sustained  the  objec- 
tion. We  find  no  error  In  the  rulings  com- 
plained of. 
The  judgment  is  affirmed. 


(77  Kan.  Ml) 
CONTINEUS'TALCASUAI/nr  CO.  v.  COLVIN. 
(Supreme  Court  of  Kansas.     April  11,  1908.) 

1.  Insurance— Extent  OF  Loss  and  Liabili- 
ty   OF    iNsvBEB — Accident    Insurance. 

Where  an  accident  insurance  policy  contains 
the  provision  that  the  company  will  pay  "in- 
demnity as  scheduled  below,  in  the  event  that 
said  insured  •  •  •  ghall  receive  personal, 
bodily  injury,  which  is  effected  directly  and  in- 
dependently of  all  other  causes  through  external, 
violent,  and  purely  accidental  means  *  «  • 
and  which  causes  at  once  total  and  continuous 
inalHlity  to  en^ge  in  any  labor  or  occupation, 
*  *  •  "  and  18  followed  by  another  provision 
that  "if  within  ninety  days  from  the  date  of 
the  accident  any  one  of  the  following  losses  shall 
result  necessarily  and  solely  from  such  injury, 
the  company  will  pay,"  etc.  held,  that  the  words 
"such  injury"  refer  to  the  injury  first  mentioned 
in  the  former  clause,  for  tlie  purpose  of  iden- 
tification merely,  and  have  no  reference  to  the 
condition  or  degree  of  tbe  injuiy  immediately 
after  it  was  received. 

2.  Same  —  Accident  Efficient  Cause  of 
Peath  —  Effect  of  Other  Contbibutino 
Causes. 

In  an  action  by  the  beneficiary  named  in 
such  a  policy  to  recover  the  stipulated  indem- 
nity for  the  death  of  the  insured,  who  died  from 
an  accidental  injury,  the  condition  that  such 
death  must  have  retinlted  "neceKsarilT  and  sole- 
ly" from  such  injury  will  be  satisfied  by  ahowing 
that  tbe  injury  was  the  predominatineand  ef- 
ficient cause  of  the  insured's  death.  The  fact 
that  other  conditions  were  set  in  motion  by  the 
injury,  which  may  have  contributed  to  such  re- 
sult, is  immaterial. 

3.  Same— NoTiCEOF  Loss— Time  of  Giving. 

Where  an  accident  Insurance  policy  provides 
for  the  payment  of  a  weekly  indemmty  to  the 
insnred  if  disabled  by  an  accldenta*  iajory  to 
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the  extent  described,  and  also  provides  for  the 
payment  to  a  beneficiary  named  in  the  policy  a 
stipulated  indemnity,  in  case  of  the  insured's 
death  from  such  an  injury,  and  stipulates  that 
"written  notice  of  claim  must  be  given  by  the 
insured  or  by  the  beneficiary  to  the  company 
•  *  •  fifteen  days  from  the  date  of  the  acci- 
dent causing  the  loss  for  which  claim  is  made." 
the  time  within  which  notice  must  be  given  by 
the  beneficiary  does  not  begin  to  run  until  the 
death   of  the  insured. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  28^  Insurance,  i  1328.] 

4.  Sake— Cause  of  Loss— "Infection." 

The  word  "infection,"  as  used  in  the  policy 
involved  in  this  action,  relates  to  external  in- 
juries, and  does  not  include  internal  inflamma- 
tions where  pus  is  formed  by  the  presence  of 
pus  germs. 

[EM.  Note. — For  other  definitions,  see  Words 
and  Phrases,  vol.  4,  p.  3578.] 

5.  Same  —  Action»— Kvidemce— Adiiissibiu- 
xr— Pboofs  of  Loss. 

In  an  action  on  an  insurance  policy,  it  is 
error  to  permit  the  proofs  of  loss  furnished  by 
the  i)laintiff  to  the  defendant  to  be  introduced 
In  evidence  on  the  trial,  when  objection  is  made 
thereto  by  the  defendant,  except  for  the  pur- 
pose of  showing  that  the  requirements  of  the 
policy  in  that  respect  have  been  complied  with. 
When  they  have  been  so  erroneously  admitted, 
however,  and  it  appears  that  all  the  witnesses 
whose  statements  were  in  the  proofs  of  loss  so 
admitted  testified  in  person  on  the  trial  and  were 
subject  to  cross-examination,  the  error  will  be 
deemed  harmless. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  28.  Insurance.  $  1702;  vol.  3,  Appeal  and 
Error,  §S  4161-4170.] 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Harvey  County ; 
P.  J.  Galle,  Judge. 

Action  on  an  accident  policy  by  Mary  M. 
Colvin  against  the  Continental  Casualty  Com- 
pany. Judgment  for  plaintiff,  and  defendant 
brings  error.     Affirmed. 

Bowman  &  Bowman  and  Manton  Maver- 
ick, for  plaintiff  in  error.  Branine  &  Bra- 
nine,  for  defendant  In  error. 

GRAVES,  J.  On  December  19,  1904,  the 
Continental  Casualty  Company  issued  an  ac- 
cident Insurance  policy  to  Ammazyah  G.  Col- 
vin, of  Newton.  The  fceneflelary  named  In 
the  policy  was  Mary  M.  Colvin,  a  sister  of 
the  Insured.  On  January  9,  1905,  the  Insur- 
ed was  accidentally  injured,  and  died  March 
7,  1905.  This  action  was  commenced  in  the 
district  court  of  Harvey  county,  December 
21,  190C,  by  Mary  M.  Colvin,  to  recover  the 
amount  named  In  the  policy.  The  petition 
was  in  ordinary  form,  reciting  the  policy, 
the  injury.  Its  progress  and  results.  The 
answer  was  practically  a  general  denial.  The 
principal  controversy  arises  over  the  con- 
ditions of  the  policy,  and  a  reference  to  them 
will  more  clearly  Indicate  the  contention  of 
the  parties.  For  that  purpose,  It  Is  here  giv- 
en as  follows: 

"In  consideration  of  the  warranties  and 
agreements  contained  In  the  application  here- 
for  and  the  payment  of  premium  as  therein 
provided  does  on  this  19th  day  of  December 
A.  D.  1904.  iMreby  insure  Mr.  Ammazyah  G. 


Oolvln,  In  Class  Spl.,  of  the  company,  as  a 
boiler-washer's  helper.  In  the  principal  sum 
of  one  thousand  dollars,  with  weekly  indem- 
nity of  $7.50,  and  subject  to  the  conditions 
hereinafter  specified,  promises  to  pay  to  the 
insured  or  to  his  beneficiary,  Mary  M.  Col- 
vin, his  sister  Indemnity  as  scheduled  below, 
in  the  event  that  said  Insured,  while  this 
policy  is  In  force,  shall  receive  personal  bod- 
ily Injury,  which  is  effected  directly  and  In- 
dependently of  all  other  causes  through  ex- 
ternal, violent  and  purely  accidental  means. 

*  ♦  •  And  which  causes  at  once  total  and 
continuous  Inability  to  engage  in  any  labor 
or  occupatlMi,  and  provided  that  neither 
such  Injury  nor  Inability  Is  in  consequence 
of  nor  contributed  to  by  any  bodily  or  men- 
tal defect,  disease  or  Infirmity  of  the  Insured. 

"Part  I.     Specific  Indemnity. 

"If,  within  nhiety  days  from  the  date  of 
the  accident,  any  one  of  the  following  losses 
shall  result  necessarily  and  solely  from  such 
ninety  days  from  the  furnishing  of  proof: 
A.  For  loss  of  life,  said  principal  sum.  B. 
For  loss  of  both  hands,  or  for  loss  of  both 
feet,  or  of  the  entire  sight  of  both  eyes,  said 
principal  sum.     C.  For  loss  of  either  hand 

*  •  •  or  loss  of  either  foot  *  •  «  One 
half  of  said  principal  sum.  D.  For  the  Ir- 
recoverable loss  of  the  entire  sight  of  one 
eye,     one-quarter    of    said    principal    sum. 

*  •    * 

"Part  II.     Weekly  Indemnities. 
"For  Loss  of  Time. 

"If  such  Injury  shall  not  result  In  any  of 
the  losses  scheduled  In  part  I,  the  company 
will  pay  for  total  loss  of  time  necessarily  re- 
sulting from  Injury,  as  before  described,  the 
weekly  Indemnity  stated  above  for  a  period 
of  not  exceeding  one  hundred  and  four  weeks. 

"Part  III.     Special   Indemnities. 

"A.  (Omitted;  not  material  in  this  case.) 
"B.  In  any  of  the  losses  covered  by  this 
I)ollcy  and  specified  in  parts  I  or  II.  •  •  • 
(4)  Where  the  loss  is  occasioned  or  contrib- 
uted to  in  any  way  by  erysipelas,  blood  poi- 
soning or  infection;  then  and  In  all  eases 
referred  to  In  this  paragraph  B  of  part  III, 
the  amount  payable  shall  be  one-fourth  of 
the  amount  which  otherwise  would  be  pay- 
able under  this  policy,  anything  In  this  poli- 
cy to  the  contrary  notwithstanding,  and  sub- 
ject otherwise  to  all  the  conditions  lu  this 
policy    contained.    •    •    • 

"Part  IV.  (Omitted ;  not  material  in  this 
case.) 

"Part  V.    Indemnity  Payments. 

"Indemnity  for  loss  of  life  is  payable  to 
the  beneficiary  hereinbefore  named.  If  sur- 
viving; otherwise  to  the  estate  of  the  insur- 
ed. All  other  indemnities  are  payable  to  the- 
insured.  Not  more  than  one  indemnity  spec- 
ified In  part  I  will  be  paid  under  this  poU- 
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cy,  and  all  weekly  indemnity  shall  terminate 
upon  the  death  of  the  insured." 

On  the  face  fold  on  the  back  of  said  policy, 
there  was  printed  in  bold  type  the  following : 

"Important. 

"In  case  of  Injury,  notify  the  company 
Immediately.  Bead  your  policy.  No  claim 
win  be  entertained  unless  written  notice  of 
injury  is  given  to  the  company  within  fifteen 
days  from  the  date  of  injury." 

In  the  absence  of  any  question  upon  the 
subject,  we  assume  as  facts  established  In 
the  case  that  the  policy  was  In  force  when 
the  Insured  died;  that  the  injury  was  sus- 
tained accidentally,  as  alleged,  and  death 
followed  on  the  date  named ;  and  that  proofs 
of  loss  were  properly  furnished  by  the  bene- 
flciarj-.  The  facts  material  to  the  controver- 
sy, briefly  summarized,  are :  That  the  injury 
was  received  from  a  fall  which  precipitated 
the  insured  against  the  edge  of  timbers, 
whereby  he  was  bruised  on  the  left  side  of 
his  chest  with  sufflclent  force  to  cause  ex- 
ternal soreness  and  discoloration  of  the  skin. 
The  Insured  did  not  regard  the  Injury  as  se- 
rious when  It  was  received,  although  quite 
painful.  At  the  time  of  the  accident  he  was 
employed  as  a  boiler-washer's  helper  by  the 
Atchison,  Topeka  &  Santa  F6  Railway  Com- 
pany, and,  except  the  loss  of  six  days,  he 
continued  to  perform  his  duties  as  such  em- 
ploye, with  the  occasional  assistance  of  his 
fellow  servants,  up  to  January  29th.  January 
31st  he  called  a  physician,  Dr.  Abbey,  who 
pronounced  the  ailment  to  be  pneumonia,  or 
pleurisy,  and  gave  treatment  therefor.  On 
February  14th,  there  being  no  Improvement, 
another  physician.  Dr.  Axtel,  was  called,  who, 
upon  examination  and  consultation  with  Dr. 
Abbey,  decided  that  the  former  diagnosis  was 
incorrect.  Tlie  insured  was  removed  to  a  hos- 
pital, where,  on  February  16th,  an  operation 
was  performed  by  which  it  was  ascertained 
that  the  chest  cavity  contained  a  large  ac- 
cumulation of  pus.  This  was  liberated  and 
the  cavity  drained.  The  patient  was  very 
much  exhausted,  however,  and  on  March  7th 
he  died. 

The  insurance  company  denies  liability  on 
tbe  ground  that  the  injury  is  one  not  within 
the  terms  of  the  policy,  for  the  reasons: 
First,  it  did  not  cause  "at  once  total  and  con- 
tinuous disability  to  engage  in  any  labor  or 
occupation" ;  second,  the  death  of  the  Insured 
was  not  caused  ''necessarily  and  solely  from 
such  injury";  third,  notice  in  writing  was 
not  given  to  the  company  within  15  days  aft- 
er the  date  of  the  Injury ;  fourth,  death  was 
caused  In  part  by  Infection,  and  therefore 
the  amount  of  recovery  was  excessive.  The 
case  was  tried  to  a  Jury,  and  a  general  ver- 
dict was  returned  In  favor  of  the  bencflci.iry 
for  the  full  amount  of  the  policy.  Judgment 
was  entered  on  the  verdict,  motion  for  a  new 
trial  overruled,  and  the  insurance  company 
has  brought  the  case  here  for  review. 


On  tbe  trial,  tbe  Insurance  company  re- 
quested several  instructions  which  were  re- 
fused; it  submitted  several  special  findings 
of  fact  to  be  answered  by  the  Jury,  which 
were  denied ;  it  objected  to  the  instructions 
given  by  the  court,  and  otherwise  raised  the 
questions  now  insisted  upon.  It  will  be  un- 
necessary to  repeat  the  demurrers,  instruc- 
tions, and  various  objections  in  detail,  as 
they  simply  constitute  different  methods  by 
which  these  questions  were  presented.  The 
verdict  is  of  course  conclusive  here  as  to  any 
questions  of  fact  properly  presented  to  the 
Jury.  But  the  fundamental  and  controlling 
error  urged  against  the  district  court  consists 
of  its  erroneous  interpretation  of  the  policy, 
and  Its  consc^quent  misconception  of  the  rights 
of  the  insurance  company  and  of  tbe  duties 
of  the  beneficiary.  The  district  court  tried 
the  case  upon  the  theory  that  the  proposi- 
tions contended  for  by  the  insurance  company 
had  no  application  to  the  caae,  and  for  that 
reason  they  were  overruled.  This  difference 
between  court  and  counsel  arises  from  their 
inability  to  agree  upon  the  proper  Interpre- 
tation of  the  insurance  policy,  and  this  ques- 
tion of  interpretation  is  now  presented  here 
for  consideration. 

In  the  construction  of  a  written  instrument 
It  is  well  to  keep  in  mind  the  purpose  to  he 
accomplished  thereby,  and  attribute  such 
meaning  to  its  language  and  provisions  as  will 
harmonize  witli  and  best  effectuate  such  pur- 
pose. The  most  casual  examination  of  the 
policy  in  question  Indicates  that  it  was  in- 
tended to  accomplish  at  least  two  purposes: 
First,  to  indemnify  the  Insured  for  loss  which 
might  result  to  him  during  his  life  from  ac- 
cidental injuries  received;  and,  second,  to 
indemnify  tbe  beneficary  if  the  insured  should 
lose  bis  life  on  account  of  such  an  injury. 
The  conditions  and  requirements  of  the  policy 
were  intended  to  apply  to  and  carry  out  these 
two  purposes,  and  a  part  of  them  were  design- 
ed for  one  of  such  purposes  only.  The  partic- 
ular clauses  of  the  policy  Involved  in  the  con- 
struction Insisted  upon  read: 

(1)  "In  tbe  event  that  said  insured,  while 
this  policy  is  in  force,  shall  receive  personal, 
bodily  injury,  which  Is  effected  directly  and 
independently  of  all  other  causes  through  ex- 
ternal, violent  and  purely  accidental  means 
(suicide,  sane  or  insane,  not  Included,)  and 
which  causes  at  once  total  and  continuous 
inability  to  engage  In  any  labor  or  occupation." 

(2)  "If,  within  ninety  days  from  the  date 
of  the  accident  any  one  of  the  following 
losses  shall  result  necessarily  and  solely  from 
such  Injury.    •    •     • " 

(."i)  "(4),  where  the  loss  is  occasioned  or  con- 
tributed to  In  any  way  by  erysipelas,  blood 
poisoning  or  infection;  then  and  in  all  cases 
referred  to  in  this  paragraph  B  of  part  III, 
tbe  amount  payable  shall  be  one-fourth  of  tlic 
amount  which  otherwise  would  be  payable 
under  this  policy." 

(4)  "Written  notice  of  claim  must  be  given 
by  the  Insured,  or  by  the  beneficiary,  to  the 
company  at  its  office  from  which  this  policy 
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Is  Issued,  and  be  received  tbere  within  fifteen 
days  from  the  date  of  tbe  accident,  causing 
the  lees  for  which  claim  is  made." 

Where  the  insured  is  injured,  and,  claiming 
to  be  unable  to  follow  his  business,  demands 
the  stipulated  weekly  indemnity,  it  may  be 
important  for  the  insurer  to  be  able  to  deter- 
mine definitely  the  extent  and  duration  of  the 
disability,  and  for  this  purpose  the  degree  of 
disability  which  creates  liability  upon  the 
company  might  well  be  clearly  and  specifically 
defined  in  the  contract;  but  in  the  case  of 
death,  caused  solely  by  the  injury.  It  is  im- 
material whether  total  disability  occurred  "at 
once"  after  the  injury  or  not.  It  is  insisted 
in  argument  that  the  words  "such  injury," 
at  tbe  close  of  clause  2,  refer  back  to  and  In- 
clude the  whole  of  clause  1,  and  therefore  the 
insurer  cannot  be  liable  to  the  beneficiary  \m- 
less  the  death  of  the  insured  was  preceded  by 
an  injury  which  "at  once  caused  total  and 
continuous  inability  to  engage  in  any  labor 
or  occupation."  We  do  not  agree  with  this 
interpretation.  It  seems  more  in  harmony 
with  the  objects  of  the  policy  and  the  liberal 
rules  of  construction  which  apply  to  instru- 
ments of  this  kind  to  say  that  the  words 
"such  Injury"  refer  back  to  the  Injury  men- 
tioned In  clause  1,  for  the  mere  purpose  of 
identification,  and  do  not  hare  the  effect  of 
uniting  both  sentences  into  one,  so  as  to  make 
the  provision,  when  considered  as  a  whole, 
mean  that,  before  a  beneficiary  can  recover 
for  the  death  of  the  insured,  there  must  have 
been  an  accidental  injury  which  resulted  both 
in  Immediate  and  total  Inability  and  loss  of 
life.  Such  does  not  seem  to  hare  been  the  In- 
tent of  the  parties.  But  even  If  the  language 
Is  susceptible  of  such  a  construction,  it  does 
not  follow  that  It  ought  to  be  adopted.  The 
rule  is  practically  universal  that,  when  the 
language  of  an  accident  policy  Is  susceptible 
of  different  constructions,  that  one  must  be 
adopted  which  is  most  beneficial  to  the  in- 
sured. 1  Cyc.  243 ;  Travelers'  Insurance  Co. 
V.  Murray,  16  Colo.  296,  26  Pac.  774,  25  Am. 
St.  Rep.  267;  Paul  v.  Travelers'  Insurance 
Co.,  112  N.  Y.  472,  20  N.  B.  347,  3  L.  R.  A. 
443,  8  Am.  St  Rep.  758. 

In  the  case  of  Drlskell  v.  United  States 
Health  &  Accident  Ins.  Co.,  117  Mo.  App.  302, 
93  S.  W.  880,  where  the  court  was  consider- 
ing the  effect  of  language  practically  the  same 
as  that  In  this  policy,  It  was  said:  "Where 
an  accident  policy  provided  for  the  payment 
of  a  monthly  sum  If  the  insured  were  dis- 
abled, to  the  extent  described,  solely  by  ex- 
ternal, violent  and  accidental  means,  and 
also  providing  for  a  payment  'if  death  should 
result  solely  from  such  Injuries,'  the  words 
'such  injuries'  have  no  regard  to  the  extent 
of  disablement  that  Immediately  followed  the 
injury." 

The  case  of  Rorlck  v.  Railway  Employees' 
Association,  119  Fed.  63,  55  C.  C.  A.  369,  Is  of 
like  import.  In  that  case  the  court  said:  "An 
accident  policy  provided  that  the  insurance 
thereunder  should  'extend  only  to  physical 


bodily  injury  resulting  In  disability  or  death 
•  •  •  effected  •  •  •  solely  by  reason 
of  and  through  external,  violent,  and  acciden- 
tal means  •  *  •  which  shall,  independ- 
ently of  all  other  causes.  Immediately,  wholly, 
totally,  and  contlnoously  from  the  date  of  tbe 
accident  causing  the  injury,  disable  the  in- 
sured, and  prevent  him  from  doing  and  per- 
forming any  work,'  etc.  It  further  provided 
that  there  should  be  no  liability  for  more  than 
one  of  the  losses  specified,  on  jwiyment  for  any 
one  of  which  the  policy  should  terminate,  and 
the  first  loss  specified  was  'loss  of  life  occur- 
ring within  90  days  from  tbe  date  of  tbe  ac- 
cident causing  the  fatal  injury.'  Held,  that 
such  provisions  could  not  be  construed  to  ex- 
empt the  insurer  from  liability  for  death  re- 
sulting from  an  accidental  injury  within  90 
days,  because  such  accident  did  not  produce 
'immediate,  total,  and  continuous  disability.'  ** 

The  facts  which  make  the  insurance  com- 
pany liable  to  the  beneficiary  are:  First,  the 
accidental  injury  to  tbe  insured;  second,  bis 
death ;  third,  the  death  was  "necessarily  and 
solely''  the  result  of  such  injury;  and,  fourth, 
tbe  death  occurred  within  90  days  after  the 
accident  causing  the  injury.  The  condition 
of  the  insured  between  the  time  of  the  injury 
and  bis  death  Is  unimportant  The  case  of 
Commercial  Travelers  v.  Barnes,  72  Kan.  293, 
80  Pac.  1020,  has  been  cited  and  commented 
upon,  but  that  action  was  prosecuted  by  tbe 
Insured  to  recover  Indemnity  for  loss  of  time, 
while  this  was  commenced  by  the  beneficiary. 
The  cases  are  so  unlike  In  all  essential  mat- 
ters that  we  are  unable  to  see  bow  that  case 
can  be  useful  here. 

We  think  that  an  accidental  injury  which 
causes  the  death  of  the  insured  within  90  days 
thereafter  gives  a  right  of  action  to  the  bene- 
ficiary under  the  policy  involved  In  this  case, 
whether  total  disability  followed  the  Injury 
"at  once"  or  not.  In  opposition  to  this  view, 
we  have  been  referred  to  tbe  case  of  Conti- 
nental Casualty  Company  v.  Wade  (Tex.)  105 
S.  W.  35.  We  have  also  read  the  dissenting 
opinion  of  Justice  Gilbert  in  tbe  case  of  Ro- 
rlck V.  Railway  Employees'  Association,  119 
Fed.  69.  55  C.  C.  A.  369.  They  both  present 
that  side  of  the  question  with  clearness  and 
force,  but  we  are  not  Inclined  to  follow  them. 

It  is  also  contended  that  If  this  right  of  ac- 
tion existed,  it  has  been  lost  by  failure  to 
give  notice  as  required  by  clause  4,  above  set 
out.  No  notice  was  given  to  the  company  un- 
til more  than  15  days  after  tbe  insured  was 
Injured.  If  such  notice  was  necessary,  the 
failure  to  give  it  worked  a  forfeiture  of  all 
rights  under  the  jwllcy.  It  will  be  seen  from 
the  foregoing  clause.  No.  4,  that  notice  of  the 
claim  must  be  given  by  the  insured  or  by  the 
beneficiary.  These  parties  cannot  both  have 
a  claim  at  the  same  time.  It  would  be  a  use- 
less thing  for  the  beneficiary  to  give  notice  of 
a  claim  not  in  existence  and  one  that  might 
never  arise.  Such  a  proceeding  cannot  be 
fairly  assumed  to  have  been  contemplated  by 
the  parties,  and  It  does  not  seem  to  be  clear- 
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ly  expressed  by  tbe  language  of  the  policy. 
Uutll  tbe  death  of  the  insured,  the  beneficiary 
bad  no  Interest  in  or  c|abu  to  the  policy,  and 
no  rights  under  Its  provisions.  A  claim  In 
favor  of  the  insured  arose  after  he  received 
tbe  injury,  and,  to  preserve  that  claim,  it  was 
Incumbent  ui>on  blm  to  give  tbe  required  notice. 
But  tlie  beneficiary,  during  tbe  life  of  tbe  in- 
sured, had  no  claim  against  the  company,  or 
any  right  under  the  policy  to  be  protected. 
Tbe  language  of  the  clause  evidently  contem- 
plates tbat  this  duty  will  in  some  cases  rest 
upon  the  insured  and  in  otliers  upon  tbe 
beneficiary,  for  tbey  are  both  mentioned.  In 
the  case  of  Western  Commercial  Travelers' 
Association  v.  Smith,  86  Fed.  401,  29  C.  C.  A. 
223,  40  L.  R.  A.  653,  it  Is  said:  "When  tbe 
provision,  *in  tbe  event  of  any  accident  or  in- 
jury for  which  any  claim  shall  be  made  un- 
der this  certificate,  or  in  case  of  death  result- 
ing therefrom,  immediate  notice  shall  be  giv- 
en,' is  read  in  the  light  of  tbe  events  to  which 
it  refers,  and  of  tbe  relation  of  tbe  parties  to 
the  contract  to  each  other,  its  natural  and  ob- 
vious meaning  is  tbat,  in  the  event  of  any  ac- 
cident or  injury  which  shall  not  result  in 
death,  immediate  notice  of  such  accident  or 
injury  gball  be  given,  or,  in  the  case  of  death 
resulting  from  any  such  accident  or  Injury, 
immediate  notice  of  such  death  shall  be  giv- 
en, because  in  the  one  case  it  is  the  injury, 
and  in  tbe  other  it  is  tbe  death,  which  condi- 
tions the  existence  of  the  claim.  Tbe  conclu- 
sion Is  that  this  certificate  required  no  notice 
of  tbe  accident  or  Injury  to  be  given  to  the 
association  by  the  beneficiary  of  the  death 
loss  before  the  death  occurred,  and  the  due 
notice  which  the  court  finds  she  gave  imme- 
diately after  the  death  was  a  sufllclent  com- 
pliance with  this  stipulation  of  the  agree- 
ment." 

In  the  case  of  Nax  v.  Travelers'  Ins.  Co. 
(C.  C.)  im  Fed.  985,  It  Is  said:  "This  leaves 
the  question  of  notice.  It  will  be  noted  the 
Iiollcy  provides  for  two  distinct  claims  there- 
under— one  by  tbe  Insured  for  weekly  Indem- 
nity, the  other  by  a  named  beneficiary  in  the 
case  of  death.  As  no  right  or  interest  in  the 
death  benefit  vested  in  the  beneficiary  until 
tbe  death  of  the  insured,  It  would  seem  that 
no  duty  in  the  way  of  notice  was  imposed  on 
her  until  tbe  death  of  the  Insured  vested  a 
claim  in  her  a^rainst  the  Insurer,  '^'"'mtever, 
therefore,  may  have  been  the  duty  ot  the  In- 
sured as  to  notice  in  order  to  secure  indem- 
nity, it  Is  clear  to  us  the  notice  the  death 
beneficiary  was  to  give  was  not  a  notice  of 
the  accident,  but  of  death." 

In  the  case  of  Odd  Fellows'  Fraternal  Ac- 
cident Asso<-iation  v.  Earl,  70  Fed.  16,  16  C. 
C.  A.  50C.  the  requirement  of  the  policy  as  to 
notice  was  as  follows:  "Written  notice  shall 
be  given  the  said  association  at  Westfleld, 
Mass.,  within  ten  days  of  the  date  of  the  ac- 
cident and  lujuir  for  which  claim  of  Indem- 
nity or  benefit  Is  made,  with  full  particulars 
thereof,  including  a  statouieut  of  the  time, 


plaoe,  and  cause  of  the  accident,  the  nature 
of  the  injury  and  the  full  name  and  address 
of  the  insured  and  beneficiary,  and  unless 
such  notice  and  statement  is  received  as 
aforesaid,  all  claim  to  indemnity  or  benefit 
under  this  certificate  shall  be  forfeited  to  the 
association."  The  court  said:  "The  notice 
here  called  for  is  plainly  to  be  given  when  a 
claim  for  Indemnity  hy  the  certificate  holder, 
or  of  benefit  by  the  beneficiary,  is  extant.  If 
the  incapacity,  contemporaneous  In  origin 
with  tbe  date  of  the  accident,  has  resulted, 
or  if  the  mutilation  or  death  has  taJfcen  place 
within  tbe  10  days,  so  that  a  claim  for  indem- 
nity or  benefit  is  outstanding,  tbe  10  days' 
notice  seems  to  b6  required.  But  we  see  In 
this  language  no  express  call  for  such  a  no- 
tice If  no  'claim  of  Indemnity  or  beneflf  be 
then  made." 

In  the  case  of  Rorlck  T.  Railway  Em- 
ployees' Association,  119  Fed.  6S,  tS5  C.  C.  A. 
369,  It  is  said:  "An  accident  policy,  insuring 
only  against  'physical  bodily  injury  resulting 
In  disability  or  death,'  contained  a  provision 
that  notice  of  the  accident  causing  the  dis- 
ability or  death  shall  be  given  in  writing 

•  •  •  within  15  days  from  the  date  of  the 
accident    causing    the    disability    or    death. 

*  *  *  and  failure  to  give  such  notice  with- 
in said  time  shall  render  void  all  claims  un- 
der this  policy.  Held,  that  under  such  policy 
the  time  for  giving  notice  did  not  commence 
to  run  until  either  disabllitjr  or  death  resulted 
from  an  injury,  until  which  time  there  was 
no  'accident  causing  disability  or  death,' 
which  brought  the  case  within  Its  terms,  and 
that  where  an  Insured  received  a  blow  on  the 
bead  which  did  not  cause  disability  at  the 
time,  and  was  regarded  as  a  trivial  injury, 
but  which  resulted  a  few  days  later  In  both 
disability  and  death,  a  notice  given  four  days 
after  bis  death  and  within  10  days  after  his 
disability  was  In  time."  Notice  was  given  by 
the  beneficiary  In  this  case  within  eight  days 
after  the  death  of  the  insured. 

It  Is  further  contended  tbat  the  death  of 
the  insured  was  not  caused  solely  by  the  in- 
jury, but  resulted  In  part  by  infection,  by 
pneumonia,  and  other  causes  which  under  the 
terms  of  the  policy  would  prevent  any  recov- 
ery, or  at  least  would  reduce  the  amount 
which  the  beneficiary  was  entitled  to  recover 
to  one-fourth  of  the  principal  sum  named  in 
the  policy.  An  injury  may  be  said  to  be  the 
sole  producing  cause  of  death  when  it  stands 
out  as  tlie  predominating  factor  in  the  pro- 
duction of  the  result.  It  need  not  be  so  vio- 
lent and  virulent  as  to  have  necessarily  and 
inevitably  produced  the  result  regardless  of 
all  other  circumstances  and  conditions.  Tbe 
active  cfflclent  cause  that  sets  in  motion  a 
train  of  events  which  bring  about  a  result 
without  the  interveutlou  of  any  force  from  a 
new  and  independent  source  may  be  regarded 
as  the  direct  and  proximate  cause.  If  the  im- 
mediate cause  of  death  I.s  a  disease  produced 
wholly  by  an  injury,  the  death  must  be  at- 
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tributable  to  tbe  injury  and  not  to  the  diseaae. 
In  tbiB  case,  the  insured  was  a  strong  young 
man  in  vigorous  healtb  at  the  time  he  receiv- 
ed the  injury,  and  his  condition  thereafter 
was  clearly  traceable  to  the  injury  as  the  ef- 
fective and  producing  cause  thereof;  it  must, 
therefore,  be  held  that  the  injury  was  the 
sole  cause  of  his  death.  The  verdict  is  con- 
clusive upon  this  question,  even  if  it  would 
otherwise  be  doubtful.  The  foregoing  is  sus- 
tained by  the  following  authorities:  Drlskeil 
V.  United  States  Health  Ins.  Co..  117  Mo.  App. 
362,  93  S.  W.  880;  Western  Travelers'  As- 
sociation V.  Smith,  85  Fed.  401,  29  C.  C.  A. 
223,  40  L.  R.  A.  653;  Travelers'  Insurance 
Co.  V.  Mellck,  65  Fed.  ITS,  12  C.  C  A.  544,  27 
li.  R.  A.  629;  Masonic  Accident  Association 
V.  Shryock,  73  Fed.  774,  20  C.  C.  A.  3;  Rail- 
way Co.  V.  Kellogg,  94  U.  S.  469,  24  L.  Ed. 
256;  Travelers'  Insurance  Co.  v.  Murray,  10 
Colo.  296,  26  Pac.  774,  25  Am.  St  Rep.  267. 

As  to  the  effect  of  Infection  upon  the 
amount  of  recovery,  there  was  evidence  tend- 
ing to  show  that  it  was  a  contributory  cause 
to  tbe  death  of  the  Insured.  The  insurance 
company  requested  the  district  court  to  give 
an  instruction  to  the  Jury  upon  this  subject 
which  reads:  "The  Jury  are  instructed  that 
if  from  the  preponderance  of  the  evidence 
and  under  the  instructicws  of  this  court  they 
find  the  Issues  of  this  case  for  the  plaintiff, 
and  if  they  further  believe  from  the  prepon- 
derance of  the  evidence  that  tbe  death  of 
Ammazyah  G.  Colvin  was  occasioned  or  con- 
tributed to  in  any  way  by  infection,  then 
they  should  find  their  verdict  for  the  plain- 
tiff and  assess  tbe  damages  at  $250,  with  in- 
terest thereon  at  the  rate  of  6  per  cent 
per  annum  from  July  6,  1905."  This  instruc- 
tion was  refused,  and  the  only  Instruction 
given  which  might  l>e  said  to  refer  to  this 
subject  was  one  which  stated  generally  that 
tiefore  the  plaintiff  could  recover  it  must  be 
shown  that  the  death  of  the  insured  "result- 
ed necessarily  and  wholly  from  such  injury." 
This  was  error.  We  have  concluded,  how- 
ever, that  the  error  was  not  prejudicial.  The 
only  evidence  upon  the  question  of  infection 
was  the  testimony  of  tbe  physicians  who 
attended  the  insured  during  his  last  sick- 
ness— Drs.  Abbey  and  Axtell.  They  testified 
in  substance  that  a  large  accumulation  of 
pus  was  removed  from  the  chest  cavity  of 
the  Insured;  that  such  pus  was  caused  from 
inflammation  and  the  presence  of  pus-produ- 
cing germs;  that  germs  of  this  character 
abound  throughout  the  system  of  every  per- 
son, are  inactive  during  good  healtb,  but 
when  the  Internal  tissues  are  weakened,  by 
an  Injury  or  otherwise,  and  become  Inflamed, 
then  these  germs  attack  the  diseased  parts 
and  pus  results.  The  process  by  which  these 
germs  come  in  contact  with  the  inflamed  tis- 
sue Is,  or  may  be,  called  Infection.  The  In- 
flammation and  pus  present  in  the  chest  cav- 
ity contributed  to  some  extent  to  tbe  death 
of  the  Insured,  and  therefore  these  witness- 
es stated  that  infection  contributed  thereto. 


One  of  these  witnesses  stated,  however,  that 
the  word  "infection"  was  not  ordinarily  used 
to  descril>e  such  a  condition,  and  it  was  not 
a  good  word  to  use  for  internal  injuries,  as 
It  refers  to  bacteria,  and  Is  used  with  refer- 
ence to  external  injuries  which  tiecome  in- 
fected from  the  air. 

Among  the  special  qnesticns  of  fact  which 
the  Insurance  company  requested  ttie  court 
to  submit  to  the  Jury,  two  were  given  which, 
with  their  answers,  read:  "(13)  Did  tbe  In- 
Jury  sustained  by  Ammazyah  Q.  Colvin  be- 
come Infected?  Answer:  No.  (14)  Was  the 
death  of  Ammazyah  Q.  Colvin  occasioned  or 
contributed  to  in  any  way  by  infection?  An- 
swer: No."  These  answers  were  fully  Justi- 
fied by  the  testinxHiy.  Tbe  Jury  evidently 
believed  that  the  word  "infection"  as  used  in 
the  policy  was  not  Intended  to  apply  to  the 
condition  of  the  insured.  The  evidence  of 
Dr.  Axtell  fully  sustains  this  conclusion.  It 
must  be  asstuned,  therefore,  that  the  word 
"infection,"  as  used  in  tills  policy,  applies  to 
external  and  not  internal  injuries.  Tbe  re- 
fusal to  give  the  instruction  requested  conld 
not  liave  been  prejudicial,  and  It  is,  thwe- 
fore,  unavailing  as  a  ground  of  error. 

On  the  trial,  the  plaintiff  offered  in  evi- 
dence the  aflBdavits  and  other  exhibits,  which 
constituted  the  proofs  of  loss  made  to  the  in- 
surance company.  Tliey  were  admitted  over 
the  objections  of  the  defendant  Request 
was  then  made  to  the  court  to  limit  by  in- 
struction given  then  the  application  of  this 
evidence  to  the  purpose  for  which  it  was 
offered,  being  to  show  notice  to  the  company, 
and  that  proper  proofs  were  furnished  In 
proper  time;  which  request  was  denied.  At 
the  close  of  the  testimony,  an  instruction 
was  requested  which  reads:  "The  court  in- 
structs tbe  Jury  that  the  written  proof  of 
loss  which  has  been  admitted  In  evidence  In 
this  case  can  be  used  by  the  plaintiff  only 
for  the  purpose  of  tending  to  prove  a  compli- 
ance with  the  terms  of  the  policy  requiring 
proof  of  loss  to  be  filed  within  a  certain 
designated  time,  and  that  such  proof  of  loss 
is  not  to  l>e  considered  by  the  Jury  as  evi- 
dence proving  or  tending  to  prove  in  l)ehalf 
of  the  plaintiff  any  of  the  several  matters 
and  things  at  issue  in  this  case  l>eyond  the 
mere  fact  of  such  compliance."  This  was 
refused,  and  nothing  was  given  on  that  8Ul>- 
Ject.  This  was  error.  Commercial  Travel- 
ers V.  Barnes,  72  Kan.  306,  80  Pac.  1020,  82 
Pac.  1099.  An  examination  of  the  proofs 
of  loss  offered,  however,  show  that  the  same 
persons  mentioned  therein  were  witnesses 
on  the  trial  of  the  case,  and  testified  to  the 
same  facts  and  were  subject  to  cross-exam- 
ination by  the  defendant.  The  Jury  receiv- 
ed nothing  from  these  proofs  of  loss  differ- 
ent from  what  was  given  to  it  in  the  usual 
and  proper  manner.  We,  therefore,  conclude 
that  the  error  could  not  have  l>een  prejudi- 
cial, and  it  does  not,  therefore,  furnish  a 
sufficient  groimd  for  reversal. 

.We  have  now  considered  ail  the  questions 


Digitized  by  LjOOQIC 


Kan.) 


GOFFINET  T.  SOPfiR. 


671 


presented.  They  have  been  raised  In  numer- 
ous ways — by  demurrers  to  tbe  petition  and 
the  evidence,  objection  to  the  Introduction 
of  any  evidence  under  the  petition  by  pres- 
entation of  instruction  to  the  Jury,  requests 
for  special  findings  of  fact,  and  by  motion 
for  a  new  trial;  but  In  each  instance  the 
foregoing  questions  were  relied  upon. 

Generally,  It  has  been  insisted  that  parties 
have  the  right  to  make  such  contracts  as 
they  desire,  and,  when  made,  each  party 
should  be  held  to  a  performance  thereof. 
This  is  good  law.  It  is  also  claimed  that 
the  policy  in  this  case  was  prepared  so  that 
expert  testimony  oould  be  dispensed  with 
in  actions  brought  to  enforce  its  proTisions. 
This  object  is  commendable.  But,  cm  the 
other  band.  Insurance  companies  should  pre- 
pare their  policies  with  such  clearness  that 
their  requirements  and  conditions  will  be 
readily  understood  by  the  ordinary  reader, 
who  is  expected  to  pay  for  and  rely  upon 
them  for  indemnity.  The  services  of  expert 
lawyers  to  Impute  to  the  language  used  a 
meaning  not  apparent  to  the  common  under- 
standing would  then  be  unnecessary  also. 
Courts  wil)  not  hasten  to  a  construction 
which  has  the  effect  to  forfeit  the  rights  of 
the  insured,  or  his  beneficiary,  under  a  policy 
which  has  been  promptly  paid  for  out  of  his 
meager  wages,  and  relied  upon  as  an  indem- 
nity to  himself  against  injury,  and  a  protec- 
tion to  his  beneficiary  in  case  of  death;  but 
they  will  readily  adopt  a  Just  and  reasonable 
construction  which  will  prevent  such  a  result. 

The  judgment  of  the  district  court  Is  af- 
firmed. 


(77  Kan.  US) 

GOFFINET  T.  SOPBR  et  al. 
(Supi^me  Court  of  Kansas.     April  11,  1008.) 

1.  Boundaries  — Officiai,  Subveys— Appeal 
—Bonds. 

A  bond  given  to  effect  an  appeal  from  a 
survey,  by  a  party  affected  thereby,  and  running 
to  the  party  or  parties  who  requested  the  same, 
is  sufficient  to  give  the  court  jurisdiction  of  the 
case,  although  other  persons  may  also  be  affected 
by  the  survey. 

2.  Saub. 

The  law   favors  appeals,   and   the   statute 
(Gen.  St.  1901,  i  1821),  being  silent  as  to  whom 
the  bond  should  run,  should  be  liberally  con- 
strued in  favor  of  a  hearing  upon  the  appeal. 
(Syllabus  by  the  Court.) 

Error  from  District  Court,  Marion  County; 
O.  L.  Moore,  Judge. 

Application  by  Laura  Soper  for  herself  and 
minor  wards  for  a  survey.  From  the  report 
of  the  surveyor,  F.  GoflSnet  appeals.  From 
an  order  dismissing  the  appeal,  he  brings 
error.    Reversed  and  remanded. 

King  &  Wheeler  and  Dennis  Madden,  for 
plaintiff  In  error.  W.  H.  Carpenter,  for  de- 
fendants in  error. 

SMITH,  J.  The  defendant  in  error,  Laura 
Soper,  for  herself  and  her  minor  wards,  noti- 
fied the  county  surveyor  of  Marion  county  to 


survey  certain  lands  therein.  The  surv^or 
notified  the  other  landowners  who  might  be 
affected  by  the  survey,  and  at  the  time  stated 
in  the  notice  duly  made  the  survey  and  made 
his  report.  The  plaintlET  in  error  in  due  time 
filed  his  notice  in  writing  with  the  county 
surveyor  of  his  intention  to  appeal  there- 
from, and  filed  his  appeal  bond  with  approved 
surety,  and  the  county  surveyor  certified 
the  appeal  to  the  cleric  of  the  district  court, 
and  also  filed  the  requisite  papers  and  re- 
ports. The  appeal  was  docketed  in  the  dis- 
trict court  under  the  title  "T.  GofSnet  v. 
Laura  Soper  et  al."  Thereupon  the  defend- 
ants filed  their  motion  to  dismiss  the  appeal 
on  the  ground  that  the  appeal  bond  was  in- 
sufficient to  effect  an  appeal  and  to  give  the 
court  Jurisdiction  of  the  action,  for  the  rea- 
son that  the  surveyor's  report  showed  that 
persons  not  named  in  the  bond  were  affected 
by  the  survey,  and  that  the  appeal  bond  should 
run  to  all  such  as  well  as  to  Laura  Soper 
and  her  wards.  On  the  hearing  of  said  mo- 
tion the  court  sustained  the  same  and  dis- 
missed the  appeal.  To  reverse  this  order 
the  case  was  brought  here. 

The  only  question  in  the  case  is  whether 
the  bond  Is  void.  If  it  was  only  defective 
or  Informal  it  was  subject  to  correction,  and 
the  appellant  made  timely  application  to  the 
court  for  leave  to  file  an  amended  bond.  The 
call  for  the  survey  was  for  the  purpose  only 
of  establishing  the  northeast  corner  of  a 
certain  section  of  land  and  the  quarter-section 
comer  on  the  east  side  of  said  section.  The 
petitioners  for  the  survey  owned  the  north 
half  of  the  section,  and  Goflinet  owned  the 
south  half  thereof.  It  thus  appears  thiit  the 
appellant,  Gofflnet,  who  gave  the  appeal  bond, 
and  the  petitioners  for  the  survey,  were  per- 
haps most  directly  Interested  in  the  establish- 
ment of  these  comers,  although  the  owners 
of  adjoining  lands  migbt  also  be  affected.  If 
the  survey  Itself  was  not  an  adversary  pro- 
ceeding. It  became  such  upon  an  appeal  being 
taken.  The  statute  implies  that  notice  to 
the  surveyor  of  the  intention  to  appeal  is 
notice  to  all  parties  that  were  notified  of  the 
survey,  and  no  question  is  raised  but  that  all 
the  parties  Interested  in  the  survey  were  noti- 
fied thereof.  In  a  sense,  a  notice  of  the  sur- 
veyor to  the  parties  interested  In  the  survey 
gives  such  Jurisdiction  over  them  as  to  bind 
them  by  the  results  of  the  survey ;  and  it  is 
a  generally  recognized  rule  that  when  Juris- 
diction has  once  been  established  over  parties 
to  a  proceeding,  or  in  an  action,  no  new 
notice  is  required  of  the  subsequent  steps 
therein  until  the  matter  in  controversy  be 
finally  determined.  Each  party  in  interest 
over  whom  Jurisdiction  is  acquired  must  at 
his  peril  take  notice  of  each  successive  step 
leading  to  the  final  determination.  We  In- 
cline to  the  opinion  that  all  the  parties  ad- 
verse to  Gofflnet  are  protected  by  the  appeal 
bond  which  was  given  as  fully  as  they  would 
have  been  had  each  been  named  therein. 
However  this  may  be,  the  bond  was  at  least 


Digiti 


zedbyLiOOgle 


572 


95  PACIFIC  REPORTER. 


(Kan. 


Bufflclent  to  give  the  eowrt  Jurisdiction  of  the 
case.  If  the  bond  was  InsufficUmt  to  protect 
any  party  or  parties  In  Interest,  the  court 
had  jurisdiction  on  their  application  to  re- 
quire the  appellant  to  make  a  sufficient  bond 
to  protect  them.  It  does  not,  at  least.  He  In 
the  mouth  of  Laura  Soper  or  her  wards  to 
say  that  she  and  her  wards  were  not  protect- 
ed by  the  bond,  or  to  deny  the  jurisdiction  of 
the  court  because  others  had  not  been  proper- 
ly brought  Into  court.  If  such  were  the  fact. 

The  order  of  the  court  dismissing  the  case, 
and  the  judgment  therein,  is  reversed,  and 
the  case  is  remanded  with  Instructions  to 
reinstate  the  same,  and  to  proceed  In  accord- 
ance with  the  Tlews  herein  expressed. 


(77  Kan.  667)  f 

.VALLEY  TP.  et  al.  t.  STILES. 

(Supreme  Court  of  Kan!<B.«.     April  11,  1908.) 

HionwAYS— Defects— Notice. 

In  an  action  aijainst  a  township  to  rwover 
for  injuries  caused  Ij.v  a  defective  culvert,  where 
the  only  proof  of  notice  to  the  township  trustee 
of  the  defect  is  the  statement  of  the  plaintiff 
in  his  direct  examination  that  he  had  a  conver- 
sation with  the  trustee  and  gave  him  the  in- 
formation, hut  upon  cross-examination  plaintiff 
admits  that  in  the  conversation  he  failed  to  in- 
form the  trustee  which  one  of  several  culverts 
was  defective,  the  proof  is  insufficient  to  estab- 
lish actual  notice  of  the  particular  defect. 
(Syllabus  by  the  Court.) 

Error  from  District  Court,  Miami  County ; 
W.  H.  Sheldon,  Judge. 

Action  by  S.  G.  Stiles  against  Valley  town- 
ship and  others.  Jiidftmcnt  for  plaintiff,  and 
defendants  brlnp  error.    Reversed. 

L.  S.  Harvey  and  Thos.  II.  Kinsley,  Co. 
Atty.,  for  plaintiffs  In  error.  Sheldon  & 
Simpson,  S.  J.  Shively,  and  E.  Sheldon,  for 
defendant  In  error. 

PORTER,  J.  S.  G.  Stiles  recovered  a 
judgment  aealust  Valley  township  In  Miami 
county  for  damages  for  Injury  to  a  mare, 
caused  by  a  defective  culvert  In  a  township 
road.    The  township  complalna 

The  case  turns  uimn  the  question  whether 
plaintiff's  proof  was  sufficient  to  show  actual 
notice  to  the  township  trustee  of  the  defective 
condition  of  the  culvert  Ave  days  before  the 
Injury  was  received,  as  required  by  section 
5T9,  Gen.  St.  IflOl.  The  plaintiff  claimed 
that  he  notified  Mr.  Frank,  the  township 
trustee,  of  the  defect  In  the  culvert.  His  tes- 
timony on  direct  examination  was  as  follows: 
"Q.  Did  you  speak  to  any  of  the  township 
officers  In  regard  to  the  condition  of  the 
bridge?  A.  Yes.  sir.  Q.  Who  to?  A.  Mr. 
Frank;  I  told  him  about  that  bridge  that 
wasn't  safe;  there  was  a  hole  in  that  culvert. 
He  asked  me  who  was  road  overseer;  I  told 
him.  He  said.  'Alut  It  Mr.  Eckert?'  I  told 
him  I  didn't  think  so.  He  said,  'I  will  go 
on  my  way  home  that  night  and  see  that 
bridge  Is  fixed.' "  On  cross-examluatlon  he 
testified:   "Q.  You  say  you  had  talked  with 


Mr.  Frank  about  that  culvert?  -A.  Tes.  sir. 
Q.  When  did  you  have  yonr  first  conversation 
with  hlni  about  It?  A.  About  a  week  or  ten 
days  before  my  liorse  got  hurt.  Q.  Where? 
A.  In  front  of  Mr.  Condon's  seed  store  I  told 
Mr.  Frank  there  was  a  culvert  on  my  road  to 
town,  and  It  was  becoming  dangerous.  I 
notified  Mr.  Busby  two  or  three  times  and  he 
ain't  fixed  it.  lie  snys,  'I  think  It  Is  Mr. 
Eckert.*  He  says,  'I  will  go  on  my  way  home 
and  see  that  culvert  Is  fixed.'  Q.  There  are 
two  culverts  on  that  road?  A.  Yes,  sir.  Q, 
This  culvert  where  you  claim  the  mare  was 
injured  was  the  farthest  one  west?  A.  Yes, 
sir.  Q.  In  that  conversation  with  Mr.  Frank 
did  you  tell  him  that  was  the  farthest  one 
■west?  A.  No,  sir;  I  told  him  It  was  one 
west  and  one  east  of  the  Willow  Branch 
schoolhouse.  Q.  Yon  didn't  tell  him  which 
one  you  wanted  repaired?  A.  I  don't  think 
I  stated  the  culvert"  August  Frank,  the 
trustee,  was  a  witness  called  by  the  plain- 
tiff, and  his  testimony  follows:  "Q.  Tou  may 
state  just  what  was  said?  A.  He  simke  to 
me  about  a  bridge  being  out  of  fix — a  hole — 
I  don't  know  just  how  to  put  It.  He  spoke 
about  being  a  hole  In  the  foundation  or 
plank  of  the  bridge  somewheres  near  Willow 
Branch  schoolhouse.  the  way  I  understood 
him.  The  bridge  wns  south  of  tlie  wliool- 
house — the  big  bridge  south  of  the  school- 
house — ^flrst  bridge  there;  but  whether  he 
me.nnt  that  bridge  I  C!\n't  say  positively. 
That  Is  the  way  I  understood  It  that  he 
meant  that  bridge."  At  the  conclusion  of 
plaintiff's  evidence  the  township  d«uurred, 
and  the  court  overruled  the  demurrer. 

The  law  places  the  burden  upon  the  plain- 
tiff to  prove  notice  to  the  township  trustee  of 
the  defects  which  it  Is  claimed  ctiused  the 
Injury,  and  we  have  repeatedly  held  that  to 
charge  the  township  or  the  county  with  liabil- 
ity under  the  statute  the  notice  to  the  trustee 
or  to  the  chairman  of  the  board  of  county 
commissioners  must  be  actual  notice  of  the 
particular  defect.  Murray  v.  Wootlson  CXJim- 
ty,  58  Kan.  1,  48  Pac.  554 ;  Parr  v.  Shawnee 
County,  70  Kan.  Ill,  78  Pac.  449;  Erie 
Township  V.  Beamer,  71  Kan.  182,  79  Pac. 
1070;  Scruggs  v.  Com'rs  of  Leavenworth 
County,  71  Kan.  848,  80  Pac.  595;  FInley  v. 
Board  of  Com'rs  of  I>!ilK>tte  County  (Kan.) 
92  Pac.  1113.  Were  the  question  here  mere- 
ly one  of  a  conflict  between  the  plaintlfTs 
testimony  In  chief  and  uiwn  cross-exami- 
nation which  required  a  weighing  of  the  tes- 
timony, we  would  be  comi)eIled  to  uphold  the 
ruling  of  the  court,  because  in  that  kind  of 
a  case  It  Is  for  the  jury  to  determine  the  con- 
flict. Acker  v.  Norman,  72  Kan.  580,  84  Pac. 
531.  In  the  latter  case  It  was  said;  "Lkmbt- 
les.*?  there  are  Instances  where  a  demurrer 
should  be  sustained  because,  upon  cross-ex- 
amination, a  jiarty  testifies  In  direct  con- 
tradictlim  to  his  testimony  in  chief  upon 
some  vital  fact  essential  to  his  recovery, 
where  the  latter  controls  the  former  state- 
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m«nt,  and  practically  admits  tttat  the  former 
was  a  mistake  or  imtrue.  U  a  demand  be 
necessary  to  be  shown  to  entitle  the  plaintiff 
to  recover,  and  upon  examiuatlou  in  chief 
he  should  state  that  be  had  made  the  demand, 
but  upon  cross-examination  should  correct 
his  former  testimony  and  state  tlmt  he  had 
not  made  the  demand,  or  Iiad  made  it  upon 
the  wrong  person,  and  if  no  other  evidence 
were  given  ui>ou  tliat  essential  point,  a  de- 
murrer would  He." 

We  have  quoted  the  testimony  of  the  town- 
ship trustee  not  for  the  reuson  tliat  it  contra- 
dicts in  some  respects  that  giveii  by  the  plain- 
tiff, for  manifestly  the  plaintiff  is  not  bound 
by  the  contradictious  of  a  witness  be  Is  com- 
pelled to  call  who  may  be  said  to  occupy  an 
unfriendly  position,  but  for  the  reason  that 
It  tends  to  corroborate  the  entire  testimony 
given  by  the  plaintiff  himself  as  to  the  In- 
definite character  of  the  notice  conveyed  by 
the  conversation.  The  case  tlierefore  falls 
within  the  exception  noted  In  Acker  v.  Nor- 
man, supra,  and  the  latter  statement  of  the 
plaintiff  In  explanation  of  the  conversntiou 
had  with  the  trustee  must  be  held  to  ccmtrol 
the  general   statement  testified  to  in  chief. 

There  was  considerable  testimony  to  the 
effect  tliat  there  were  other  culverts  on  this 
particular  road,  two  west  of  the  schoolhouse 
and  one  east;  and  the  plaintiff  admits  that 
he  referred  In  the  conversation  to  at  least 
two  of  these,  and  that  he  did  not  call  particu- 
lar attention  to  the  one  he  desired  repaired. 
We  are  of  the  opinion  that,  in  view  of  the 
construction  that  has  heretofore  been  placed 
upon  this  statute,  tlie  i)laliitiff  failed  to  show 
actual  notice  to  the  township  trustee  of  the 
particular   defect  which  caused  the  Injury. 

The  Judgment  will  be  reversed,  and  a  new 
trial  ordered. 


(77  KaD.  <13) 

CHICAGO,  R.  1.  &  P.  RY.  CO.  v.  BRANDON. 

(Supreme   Court   of  Kansas.     April   11,   1908.) 

1.  CaBRIEBS— (^ARRIAOG     OF     PaSSENOBRS — AC- 
TIONS   FOB    I.N.ICK1ES   —    PkGSUMPTIONS   AND 

Burden   of  Proof. 

Where  a  prima  farie  case  is  made  out  with- 
in the  rule  stated  in  S.  K.  Ity.  Co.  v.  Walxh  4.~> 
Kan.  (Uk),  2t>  Pac.  45,  in  favor  of  a  passenger 
injured  by  the  derailment  of  the  train  upon 
which  he  was  ridiuK.  it  devolves  upon  the  rail- 
way company,  in  order  to  be  relieved  from  lia- 
bility, to  show  that  the  accident  could  not  have 
been  avoided  by  tlie  excrcitie  of  the  utmost 
human  prudence  and  foresight. 

[E!d.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  ».  Carriers,  fi  128:1.1 

2.  TBIAI/— iNSrrBUCTIONS— CONSTBUCTIOK    AS   A 

Whole. 

Instructions  should  be  eonsidpred  and  con- 
strued togetlier  as  a  whole,  and  the  instructions 
Itiven  in  this  case  when  so  considered  were  not 
misleading,  and  i>laced  no  unreasonable  or  im- 
practicable burden  upon  the  railway  couiiwny. 
lEd.  Note.— For  CHse.s  in  point,  see  Cent.  Dig. 
vol.   46.  Trial.   Hi  70:J-717.] 

3.  Same— PiNDiNos— Responsivekess. 

The  findings  of  the  jury  that  the  spikes 
were  loose  in  the  ties,  and  that,  in  makinf;  use 
of  soft  wood  ties  not  sufficient  to  bold  the  spikes, 


the  railway  company  failed  to  use  the  best  meth- 
ods of  keeping  its  track  and  roadijed  in  safe 
and  proper  condition,  rapport  the  allegations 
of  negligence  in  the  petition. 

4.  New  Triai.  —  Obocndb  —  E<xcessive  Dau- 
AGics— Acceptance  of  Reduced  Judqment. 

The  rule  that  judgment  may  be  entered 
for  a  reduced  snm,  accepted  by  the  prevailing 
party,  where  passion  or  prejudice  of  the  jury 
is  not  shown,  stated  in  U.  P.  Uy.  Co.  v.  Mitchell, 
oO  Kan.  324,  43  Pac.  244,  is  followed. 

[Ed.  Note.- For  cases  in  point,  see  Cent.  Dig. 
vol.  37,  New  Trial,  $  324.] 

5.  Writ  of  Error- Record. 

.\n  unsigned  memorandum  indorsed  upon 
the  findings  of  a  jury,  not  referred  to  therein, 
and  not  in  response  to  submitted  questions,  can- 
not be  considered  by  this  court  as  a  part  of  the 
findings,  in  the  absence  of  any  action  requested 
or  taken  thereon  in  the  district  court. 
(Syllabus  by  the  Court.) 

Error  from  District  Court,  Jewell  County; 
R.  M.  Pickler,  Judge. 

Action  hy  J.  M.  Brandon  against  the  Chi- 
cago, Rock  Island  &  Pacific  Railway  Com- 
pany. Judgment  for  plaintiff,  and  defendant 
brings  error.    Aflirmed. 

This  was  an  action  brought  by  J.  M.  Brand- 
on against  the  railway  company  to  recover 
damages  for  injuries  received  by  him  while 
a  passenger  on  one  of  the  railway  company's 
cars,  caused  by  a  derailment  of  a  portion  of 
the  train.  The  car  in  which  Brandon  was 
riding  left  the  rails  and  ran  for  about  700 
feet  upon  the  ties.  The  plaintiff  claimed  that 
he  received  injuries  to  his  spine,  hip,  and 
chest,  and  was  otherwise  Injured.  The  de- 
fendant contended  that  the  railway  company 
was  not  guilty  of  any  negligence,  and  there- 
fore was  not  liable  for  the  accident.  The 
Jury  found  for  the  plaintiff  in  the  sum  of  $1,- 
998,  and  the  defendant  brings  the  case  here. 

It  appears  from  the  evidence  that  most  of 
the  ties  were  of  soft  wood,  and  some  of  oak. 
The  ties  were  in  ballast  at  the  place  of  the 
derailment,  the  track  was  straight,  and  of 
new  80-pouud  rails.  No  tie  was  loosened  on 
account  of  the  derailment  but  the  spikes 
were  bent  back  and  forced  down  into  the  ties. 
Six  days  before  the  accident  the  track  had 
been  rcgauged  and  again  spiked  upon  the  old 
ties,  because  one  of  the  rails  had  been  push- 
ed out  a  little. 

The  railway  company  predicates  error  upon 
the  refusal  of  the  court  to  direct  a  verdict  for 
the  defendant,  in  refusing  judgment  In  Its 
favor  on  the  findings  of  the  Jury,  and  In  giv- 
ing the  following  Instructions:  "(1)  It  is  the 
duty  of  a  railroad  company  In  the  construc- 
tion of  Its  railway  and  In  keeping  It  in  proper 
condition  for  the  safe  trausiK>rtutIon  of  pas- 
sengers to  exercise  the  highest  degree  of  care 
and  skill  practicable  under  the  circumstances 
and  then  known  to  persons  skilled  in  such 
work,  but  when  such  care  and  skill  have  been 
exercised  its  duty  to  the  public  has  been  suffi- 
ciently dlsihiirged  in  this  respect.  C-)  If  you 
find  from  the  evidence  under  these  Instruc- 
tions that  the  piiilutlff  has  sustained  injuries 
of  the  kind  and  character  above  set  fortli, 
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and  micb  Injuries  were  caused  by  reason  ot 
the  roadbed  being  in  an  unsafe  condition  on 
account  of  the  causes  so  alleged,  •  •  • 
which  might  have  been  remedied  or  guarded 
against  and  averted  by  the  exercise  of  de- 
fendant's employes  of  the  highest  degree  of 
care  and  sicill  then  practicable  and  then 
known  to  the  servants  having  charge  of  such 
work,  the  plaintiff  would  in  such  case  be  en- 
titled to  recover.  But  if  the  cause  of  the  ac- 
cident was  one  which  the  highest  degree  of 
pnacticable  skill,  care  and  caution  consistent 
with  operating  the  road  could  not  have  pro- 
vided against,  then  you  should  find  for  the 
defendant."  "(6)  It  was  the  duty  of  the  de- 
fendant railway  company  to  use  and  employ 
the  latest  and  best-known  methods  of  keeping 
its  track  in  good  condition,  including  ties  of 
the  best  quality  of  material,  and  If  the  defend- 
ant made  use  of  ties  of  Infeiror  quality  at  the 
place  of  the  accident  In  question,  and  If  by 
reason  of  the  use  of  the  quality  of  ties  used 
the  rails  spread  and  caused  the  injury  com- 
plained of  by  the  plaintiff,  and  if  human  sa- 
gacity would  have  suggested  that  by  the  use 
of  ties  of  flrst-clasB  quality  such  injury  could 
have  been  avoided  and  such  Injury  would  in 
fact  thus  have  been  avoided,  then  in  that 
event  you  should  find  for  the  plaintiff  pro- 
vided you  find  be  suffered  injuries  as  a  re- 
sult of  said  accident  which  be  could  not  by 
an  exercise  of  due  care  on  bis  part  have 
avoided.  (7)  The  Jury  are  Instructed  in  this 
case  that  it  is  incumbent  upon  the  plaintiff 
to  show  that  be  was  a  regular  passenger  on 
the  train  in  question  and  in  bis  proper  place 
In  the  car;  that  the  car  was  thrown  from 
the  track,  and  that  he  was  injured  and  the 
extent  of  his  injury,  if  any ;  and  that  the  ac- 
cident might  have  occurred  In  the  way  and 
from  one  or  more  of  the  causes  alleged.  A 
showing  of  these  facts  is  sufficient  showing 
by  the  plaintiff  to  establish  prima  facie  the 
want  of  that  high  degree  of  care  and  dili- 
gence which  the  law  imposes  on  railroad  com- 
panies in  the  transportation  of  passengers ;  It 
then  in  such  case  devolves  on  the  company  to 
show  that  the  accident  could  not  have  been 
prevented  by  the  exercise  of  the  utmost  hu- 
man sagacity  and  foresight." 

It  Is  also  urged  that  the  findings  were  not 
sustained  by  the  evidence,  and  that  the 
amount  of  the  damages  was  excessive.  The 
findings  were  as  follows:  "(1)  Was  the  de- 
fendant railway  company  careless,  negligent, 
or  inefficient  in  the  operation  of  its  railroad 
at  the  place  where  the  derailment  of  the  train 
and  the  alleged  Injury  of  the  plaintiff  tooK 
place?  Answer.  They  were.  (2)  If  you  an- 
swer question  No.  1  in  the  affirmative,  then 
state  in  what  particular  the  defendant  was 
careless,  negligent,  or  inefficient?  Answer. 
By  not  using  the  proper  kind  of  material  for 
ties.  (3)  Did  the  defendant  railway  company 
at  the  place  of  derailment  allow  the  ties  oC 
the  roadbed  to  become  loose?  Answer.  No." 
"(5)  Were  the  spikes  at  the  place  of  derail- 


ment and  immediately  prior  thereto  loose? 
Answer.  They  were."  ''(T)  Did  the  defendant 
railway  company  use  the  best  methods  of 
keeping  its  track  and  roadbed  in  a  proper 
and  safe  condition?  Answer.  No.  (8)  If  you 
answer  the  foregoing  question  in  the  negative 
then  state  In  what  particular  it  failed  to  use 
the  best  methods  of  keeping  Its  track  and 
roadbed  in  a  proper  and  safe  condition?  An- 
swer. By  using  soft  wood  ties  which  were  not 
sufficient  to  hold  the  spikes."  "(10)  If  you 
find  tor  the  plaintiff,  what  amount  if  any,  do 
you  allow  him  for  the  alleged  Injury  to  bis 
hip?  Answer.  $100."  "(12)  If  you  find  for 
the  plaintiff,  what  amount,  if  any,  do  you  al- 
low him  for  the  alleged  injury  to  his  spine? 
Answer.  $200.  (13)  At  what  rate  of  speed 
was  the  train  upon  which  the  plaintiff  was 
riding  running  at  the  time  of  the  derailment? 
Answer.  Between  30  and  40  miles  per  hour. 
(14)  At  the  time  of  derailment  of  the  train 
upon  which  plaintiff  was  riding  was  such 
train  running  at  the  usual,  ordinary,  and 
schedule  speed  of  such  train?  Answer.  It 
was.  (15)  Was  the  speed  of  the  train  exces- 
sive at  the  time  of  the  derailment?  Answer. 
No.  (16)  Was  the  roadbed,  at  the  place 
where  the  derailment  occurred,  in  bad  condi- 
tion and  unsafe  for  travel  at  the  time  of  the 
derailment?  Answer.  No."  "(18)  Were  the 
ties  frozen  solidly  in  the  roadbed  at  the  time 
and  place  of  the  derailment?  Answer.  Yes." 
"(20)  How  long  before  the  time  of  the  derail- 
ment did  the  passenger  train  No.  16  pass 
safely  over  the  place  of  derailment?  Answer. 
40  minutes.  (21)  If  you  find  for  the  plaintiff, 
how  much,  If  any,  do  you  allow  him  for  the 
alleged  Injury  to  his  chest?  Answer.  $150. 
(22)  Did  the  track  walker  pass  over  and  ex- 
amine the  roadbed  and  track  at  the  place  of 
the  derailment  shortly  before  the  derailment? 
Answer.  Yes.  (23)  If  you  answer  the  last 
question  in  the  affirmative,  then  state  how 
long  before  the  derailment  he  passed  over  the 
track  at  the  place  of  the  derailment?  An- 
swer.   From  30  to  43  minutes." 

The  following  memorandum  was  indorsed 
upon  the  findings: 

Doctor   bill $     48  Oi> 

Sickness    .'i(K>  <N> 

Physical  injuries l.OCK)  0:t 

$1.;»18  U(> 

The  negligence  claimed  is  thus  stated  in 
the  petition:  "That  shortly  west  of  the  sta- 
tion of  Lebanon  on  the  said  defendant's  rail- 
road, and  without  fault  or  negligence  on  the 
part  of  plaintiff,  and  by  reason  of  the  care- 
less, negligent,  and  inefficient  management  of 
the  said  defendant  railway  company  in  the 
operation  of  the  said  railroad,  and  by  reason 
of  the  roadbed  being  in  bad  condition  and  un- 
safe for  travel,  viz.:  Defendant  allowed  the 
ties  to  become  loose,  the  spikes  therein  to 
become  loose,  and  defendant  failed  to  keep 
and  maintain  it  in  the  proper  condition,  and 
by  reason  of  the  spikes  becoming  loose  and 
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the  ties  loose  and  the  rails  not  held  firmly  In 
place  where  said  wreck  occurred,  and  defend- 
ant's failure  to  nse  and  employ  the  latest  and 
best-known  methods  of  keeping  its  track  and 
roadbed  and  railroad  in  proper  and  safe  con- 
dition for  the  safety  of  its  passengers,  •  •  « 
the  said  train  was  wrecked  and  left  the  track 
while  running  at  such  high  rate  of  speed,  and 
violently  threw  this  plaintiff  from  his  seat 
and  injured  plaintiff  severely,  causing  this 
plaintiff  great  l)odlly  and  physical  pain  and 
suffering,  and  resulting  In  lasting  and  perma- 
nent Injury  to  plaintiff." 

M.  A.  Low  and  Paul  B.  Walker,  for  plain- 
tiff in  error.  Lee  Monroe,  B.  P.  Hotchkiss 
and  Geo.  A.  Kline,  for  defendant  in  error. 

BENSON,  J.  (after  stating  the  facts  as 
above).  There  was  no  wror  in  refusing  to 
direct  a  verdict  for  the  defendant  The 
plaintiff  having  shown  the  derailment  of  the 
train  In  which  he  was  riding  as  a  passenger, 
and  Injuries  resulting  to  himself  therefrom, 
made  a  prima  facie  case,  and  the  biu-den 
was  thrown  upon  the  defendant  to  show  that 
the  Injuries  did  not  result  from  a  want  of 
care  on  Its  part.  S.  K.  Ry.  Co.  v.  Walsh,  45 
Kan.  653,  26  Pac.  45;  A.,  T.  &  S.  F.  Ry.  Co. 
V.  Elder,  57  Kan.  312,  46  Pac.  310;  Railroad 
Co.  V.  Burrows,  62  Kan.  89,  CI  Pac  439. 
Whether  this  prima  facie  case  was  overcome 
by  the  evidence  was  a  question  for  the  jury, 
and  not  for  the  court.  Railway  Co.  T.  Gelser, 
68  Kan.  281,  75  Pac.  68. 

It  is  argued  that  the  jury  did  not  find  the 
negligence  as  alleged  in  the  petition,  and  that 
In  the  absence  of  such  finding  the  judgment 
should  have  been  for  the  defendant  It  was 
alleged  In  substance  that  the  company  allow- 
ed the  spikes  to  become  loose  In  the  ties,  and 
for  that  reason  the  rails  were  not  held  firmly 
In  place,  and  failed  to  employ  the  best-known 
methods  of  keeping  its  track  In  safe  condi- 
tion, thus  causing  the  train  to  leave  the  track. 
The  Jury  found  that  the  company  was  negli- 
gent in  not  using  the  proper  material  for  ties, 
that  the  spikes  were  loose,  and  that  by  us- 
ing soft  wood  ties  not  sufficient  to  hold  the 
spikes,  it  failed  to  use  the  best  methods  of 
keeping  its  track  and  roadbed  in  a  safe  and 
proper  condition.  The  findings  sustained  the 
allegations  of  negligence  charged  In  the  peti- 
tion. It  is  argued  that  as  there  was  no  aver- 
ment of  negligence  In  using  soft  wood  ties 
the  finding  in  reference  thereto  was  not  with- 
in the  issue,  it  was  not  the  use  of  soft  wood 
ties  that  the  jury  found  to  be  unsafe,  but  the 
use  of  soft  wood  ties  "which  were  not  suffi- 
cient to  hold  the  spikes,"  and  it  was  found 
that  the  spikes  so  driven  Into  ties  not  suffi- 
cient to  hold  them  were  loose.  It  Is  also 
urged  that  these  findings  are  not  sustained 
by  the  evidence.  Something  caused  the  dis- 
placement of  the  rail.  The  track  was 
straight,  the  train  moving  at  an  ordinary 
rate  of  speed,  and  the  wheels  were  shown  to 
be  in  good  condition.    Only  six  days  before, 


the  track  had  spread  at  the  same  place.  The 
displaced  rails  had  been  restored  to  their 
proper  position,  and  spiked  down  again  upon 
the  same  ties.  After  this  derailment  the 
rails  were  found  again  forced  out,  and  the 
spikes  bent  or  forced  down  Into  the  wood, 
thus  permitting  the  rail  to  be  pushed  out  and 
the  track  to  spread.  The  Jury  found,  in  ef- 
fect, that  the  rails  were  displaced  because 
the  spikes  were  loose,  and  that  they  were 
loose  because  the  ties  were  Insufficient  to  hold 
them.  The  fact  that  the  same  thing  occurred 
shortly  before  at  the  same  place  was  a  cir- 
cumstance to  be  considered  with  the  other 
facts  proven  (3  Thompson  on  Negligence,  I 
2814);  the  deductions  and  Inferences  there- 
from were  for  the  jury.  Their  findings  are 
not  shown  to  be  unreasonable  or  Inconsistent. 

The  defendant  presented  two  questions 
which  the  court  refused  to  submit  to  the  jury. 
One  was  this:  "State  In  what  particular  the 
spikes  were  loose."  That  the  spikes  were 
loose  Is  Itself  a  particular— L  e.,  an  item  or 
detail  of  the  condition  of  the  track ;  not  only 
was  this  defect  stated,  but  also  Its  cause. 
What  more  minute  detail  was  desired  was  not 
suggested  in  the  question.  The  other  ques- 
tion was  to  ask  the  jury  to  state  the  condition 
of  the  tTAA  when  the  track  walker  passed 
over  it  shortly  before  the  derailment  occur- 
red. While  the  condition  of  the  track  40 
minutes  before  the  occurrence  complained  of 
was  some  evidence  tending  to  ^ow  Its  ccmdl- 
tion  at  that  time,  the  material  fact  was  Its 
condition  at  the  time  of  the  derailment  The 
court  did  not  err  in  rejecting  these  questions. 
Foster  v.  Turner,  31  Kan.  58,  1  Pac.  146; 
Mo.  Pac.  Ry.  ▼.  Reynolds,  31  Kan.  132,  1  Pac. 
150 ;  Railroad  Co.  v.  Aderhold,  58  Kan.  293, 
49  Pac.  83;  City  of  Weir  v.  Herbert  6  Kan. 
App.  596.  61  Pac.  582. 

The  defendant  complains  that  too  great  a 
burden  was  Imposed  upon  It  by  that  clause  of 
the  instructions  requiring  the  company  to 
show  that  the  accident  could  not  have  been 
prevented  by  the  exercise  of  the  utmost  hu- 
man sagad^  and  foresight.  The  degree  of 
care  required  of  carriers  of  passengers  with 
respect  to  cars  and  equipment  applies  to  the 
roadbed  and  tracks  (3  Thompson  on  Negli- 
gence, ii  2796-7;  Elliott  on  Railroads,  vol. 
4,  I  1586),  and  the  rule  so  stated  in  the  in- 
structions was  declared  to  be  the  established 
law  of  this  state  In  Union  Pac.  Ry.  Co.  v. 
Hand,  7  Kan.  380.  and  has  since  been  affirmed 
In  Topeka  City  Ry.  Co.  v.  Higgs,  38  Kan.  375, 
16  Pac.  667,  5  Am.  St.  Rep.  754 ;  Mo.  Pac.  Ry. 
Co.  V.  Johnson,  55  Kan.  344,  40  Pac.  641 ;  S. 
K.  Ry.  Co.  V.  Walsh,  45  Kan.  653,  26  Pac.  46 ; 
A.,  T.  &  S.  F.  Ry.  Co.  V.  Elder,  57  Kan.  312. 
46  Pac.  310,  and  In  Railroad  Co.  v.  Burrows, 
62  Kan.  89.  61  Pac.  439. 

Complaint  Is  also  made  of  the  sixth  instruc- 
tion wherein  It  was  stated  to  be  the  duty  of 
the  company  to  nse  and  employ  the  latest 
and  best-known  methods  of  keeping  Its  track 
in  good  condition,  includlnjg  -  (es  of  the  best 
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quality  of  material,  and,  if  liuman  sagacity 
would  have  suggested  tliat  by  tbe  use  of  ties 
of  flrst-clasB  quality  such  injury  could  liave 
been  avoided,  then  the  plaintiff  might  re- 
cover, if  certain  other  facta  were  proven.  It 
is  said  tliat  the  language  quoted  increased 
the  duty  of  the  company  in  an  unwarranted 
manner;  that  to  use  the  best  quality  of  ma- 
terial that  human  sagacity  would  suggest 
would  require  a  prohibitive  expenditure.  But 
the  very  fact  that  material  so  difficult  to  oh- 
tain  and  so  expensive  as  to  proUbit  its  use 
would  also  preclude  its  suggestion  to  the 
mind  as  being  required  for  such  purpose.  In 
ImlianapollB.  etc.,  B.  R.  Go.  v.  Horst,  93  U. 
8.  291,  23  L.  Bd.  898,  where  the  instruction 
held  the  company  to  the  exercise  of  "the  high- 
est possible  degree  of  care  and  diligence,"  it 
was  said  by  Justice  Swayue  that  these  terms 
"do  not  mean  ail  the  care  and  diligence  the 
human  mind  can  conceive  of,  nor  such  as  will 
render  transportation  free  from  any  possible 
peril,  nor  such  as  would  drive  the  carrier  from 
his  business."  The  court  approved  the  charge 
saying:  "The  language  used  cannot  mislead. 
It  well  expresses  tlie  rigorous  requirement  of 
the  law,  and  ought  not  to  be  departed  from." 
The  courts  have  used  varying  terms  in  defin- 
ing the  duty  of  carriers  of  passengers  In  this 
respect  but  there  is  a  general  con.sensus  of  the 
meaning,  which  may  be  drawn  by  the  average 
mind  from  the  expressions  used.  In  other 
instructions  given  the  court  stated  ttiat  it 
was  the  duty  of  the  company  "in  the  construc- 
tion of  its  railway  and  in  keeping  it  in  proper 
condition  to  exercise  the  highest  degree  of 
skill  and  care  practicable  under  the  circum- 
stances, but  when  such  care  and  skill  have 
been  exercised  its  duty  to  the  public  bias  been 
sufficiently  discharged."  Again,  the  court 
said:  "But  if  the  cause  of  the  accident  was 
one  which  the  highest  degree  of  practicable 
skill,  care,  and  caution,  consistent  with  oper- 
ating the  road  could  not  have  provided 
against,  then  you  should  find  for  the  defend- 
ant." This  expression,  "practicable  skill  and 
care,"  was  repeated  In  another  place  in  de- 
fining the  duty  of  the  company.  The  fifth 
instruction,  which  is  not  copied  because  of 
its  length,  expresses  the  views  of  the  defend- 
ant in  this  respect,  since  it  follows  very 
closely  its  request,  and  clearly  indicates  that 
no  merely  fanciful,  unreasonable,  or  imprac- 
ticable burden  was  intended  to  be  put  upon 
the  company  by  the  language  objected  to. 
Without  approving  all  the  expressions  refer- 
red to,  we  must  hold  that  they  were  not  mis- 
leading, and  that  when  the  instructions  are 
properly  considered  as  a  whole,  as  they 
naturally  must  have  been  by  the  jury,  they 
were  not  erroneous.  Hays  v.  Farwell,  53 
Kan.  78.  35  Pac.  704;  State  t.  Atterbury, 
59  Kan.  237,  52  Pac.  4.j1. 

It  is  also  urged  that  the  amount  of  the 
recovery  was  excessive,  and  the  district  court 
so  i-onsidered  it,  for  a  remittitur  of  $200  was 
i-equired.     The  court  may  do  this  unless  it 


appears  that  the  excessive  amount  was  al- 
lowed through  passion  or  prejudice.  U.  P. 
By.  Co.  v.  Mitchell,  56  Kan.  324,  43  Pac.  244; 
Haldeman  v.  Johnson,  8  Kan.  App.  473,  54 
Pac.  507.  The  jury  in  answer  to  special 
questions  found  the  amount  of  damages  for 
certain  particular  injuries,  but  were  not  ask- 
ed to  further  specify,  and  returned  a  gross 
sum.  It  la  claimed  that  the  items  appear 
in  the  memorandum  that  was  found  indorsed 
upon  the  findings,  and  that  this  shows  the 
amount  of  the  verdict  to  be  excessive.  We 
are  not  aware  of  any  rule  of  practice  by 
which  we  can  treat  this  unsigned  memoran- 
dum not  appearing  to  be  In  response  to  any 
question  submitted,  as  a  part  of  the  Terdict, 
in  the  absence  of  any  action  requested  or 
taken  thereon  in  the  district  court,  when 
the  findings  were  returned. 
The  judgment  i»  affirmed. 


(7T  Kan.  t7S) 
BLEDSOE  V.  SEAMAN. 
(Supreme  Court  of  Kansas.     April  11,  1908.) 

1.  Divorce  —  Decree— Impeachment— Estop- 
pel. 

When  both  parties  to  an  action  for  divorce 
appear  in  the  court  of  another  state  and  submit 
to  its  jurisdiction,  and  a  decree,  after  trial  on 
the  merits,  is  obtained,  the  party  in  whose  favor 
the  decree  is  granted  will  not  be  permitted,  in 
an  action  subsequently  commenced  in  this  state, 
to  impeach  such  decree,  on  the  ground  tliat  at 
the  time  the  action  was  commonoed  and  the  de- 
cree entered  neither  party  resided  in  that  state, 
but  both   were  residents  of  this  statu. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig- 
vol.  17,  Divorce,  }  831.] 

2.  Same. 

The  plaintiCF  and  her  husband  resided  in 
Kansas.  The  husband  went  to  South  Dakota 
for  the  purpose  of  obtaininR  a  divorce.  He  com- 
menced an  action  there  for  that  purpose.  Plain- 
tiff was  notified,  and  filed  an  answer  and  cross- 
petition,  in  which  she  prayed  for  a  divorce,  ali- 
mony, and  the  exclusive  custody  and  control  of 
their  daughter,  then  eight  years  of  age.  She  ol>- 
tained  a  decree  as  prayed  for.  Seven  years  aft- 
erwards she  commenced  an  action  against  the 
defendant,  in  Kansas,  for  alienatinsr  the  affec- 
tions of  her  husband.  In  her  petition  she  aj- 
leged  her  marriape  and  also  the  decree  of  di- 
vorce, but  averred  that  the  Dakota  court  was 
without  jurisdiction  for  the  want  of  the  required 
residence  of  the  parties  in  that  state.  Tlie  de- 
fendant answered  by  pleading  the  Dakota  judg- 
ment, and  averring  its  regularity  and  legality. 
PlaiutiBf  by  reply  admitted  the  judgment,  hut 
denied  its  validity,  for  the  reason  stated  in  the 
I)etition.  The  court  gave  judgment  for  the  de- 
fendant upon  the  pleadings.    Held  not  error. 

I  Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  17,  Divorce,  §  831.] 

(Syllabus  by  the  Court.) 

Error  from  District  Court  Shawnee  Coun- 
ty;  A.  W.  Dana,  Judge. 

Action  by  I^ura  J.  Bledsoe  against  Etta  I* 
Seaman.  Judgment  for  defendant,  and  plain- 
tiff brings  error.    Affirmed. 

This  action  was  commenced  In  the  district 
court  of  Shawnee  county  by  Laura  J.  Bledsoe 
to  recover  damages  suffere<l  on  account  of 
the  alienation  of  the  affection  of  ber  husband. 
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A.  Scott  Bledsoe,  by  the  defendant,  Etta  L. 
Seaman.  The  defendant  moved  for  judgment 
In  her  favor  on  the  pleadings,  which  motion 
■was  sustained,  and  judgment  entered  accord- 
ingly. The  plaintiff  by  proceedings  In  error 
seeks  to  reverse  that  Judgment.  It  will  be 
unnecessary  to  a  clear  understanding  of  the 
points  decided  to  set  out  the  pleadings  In  full. 
The  material  facts  of  the  petition  are  sub- 
stantially as  follows:  "Comes  now  said 
plaintiff,  and  for  her  amended  petition  herein 
against  said  defendant  says:  That  hereto- 
fore, to  wit,  on  the  22d  day  of  May,  1889,  at 
the  city  of  Stockton,  state  of  Kansas,  this 
plaintiff,  Laura  J.  Bledsoe,  and  A.  Scott  Bled- 
soe were  Intermarried,  and  as  the  fruits  of 
said  marriage  there  Is  now  living,  of  the  is- 
sue of  said  marriage,  one  child,  a  girl  named 
XelUe,  now  14  years  of  age.  That  from 
the  time  of  said  marriage  until  the  summer 
of  1896  said  A.  Scott  Bletlsoe  conducted  him- 
self toward  said  plaintiff  as  a  loving  and 
true  husband,  and  said  plnintlff  lived  happily 
with  him.  That  said  A.  Scott  Bledsoe  was  a 
minister  of  the  gospel,  and  a  pastor  of  the 
Christian  Church,  In  good  standing.  That 
said  plaintiff  and  defendant  had,  together,  by 
their  mutual  efforts,  accumulated  a  fair 
amount  of  property,  of  the  value  of  at  least 
$2,000,  and  had  continued  to  be  prosperous 
and  happy  In  each  other's  love  and  affection. 
That  In  1890  said  A.  Scott  Bledsoe  was  pas- 
tor of  the  Christian  Church  at  Clay  Center, 
Kan.,  and  also  at  Dennison,  Kan.,  preaching 
on  alternate  Sundays  at  each  place.  That 
In  April,  1890,  on  a  return  trip  from  Denni- 
son, he  met  at  the  station  at  Topeka  the  de- 
fendant. Etta  li.  Seaman,  who  claimed  to  be 
an  inspired  spiritualist  lecturer.  •  •  • 
She  was  ut  that  time  a  married  woman ;  her 
husband  being  an  aged  man  residing  at  Con- 
cordia, Kan.  ♦  •  •  For  the  express  pur- 
pose of  Injuring  said  plaintiff  and  enticing 
and  procuring  the  said  A.  Scott  Bledsoe,  her 
husband,  to  become  alienated  in  feeling  and 
affection  for  and  to  abandon  said  plaintiff  as 
his  wife,  and  to  deprive  her  of  the  society, 
comfort,  aid,  and  assistance  of  her  said  hus- 
band •  •  •  said  defendant  •  «  ♦ 
urged  upon  him  the  doctrine  of  free  love,  and 
procured  him  to  visit  her,  •  •  •  and 
eloi)ed  with  htm,  and  lived  with  him  in  crim- 
inal adultery  In  Arkansas,  South  Dakota. 
Iowa,  Nebraska,  and  Kansas,  and  conspired 
with  him  to  violate  his  duty  as  a  husband 
and  to  commit  adultery  with  her,  •  •  • 
and  at  and  during  said  times  •  •  •  con- 
spired with  him  to  fraudulently  simulate  a 
domicile  in  South  Dakota,  and  to  swear  to  and 
file  a  petition  for  divorce  from  this  plaintiff, 
and  In  pursuance  of  her  purpose  to  alienate 
bis  affection  from  this  plaintiff,  and  in  pur- 
suance of  said  conspiracy,  said  defendant  and 
said  A.  Scott  Bledsoe  went  to  South  Dakota 
for  the  sole  pnnwse  of  enabling  him  to  obtain 
a  divorce  from  this  plaintiff.  Tliat  said  A. 
Scott  Bledsoe  had  no  other  business  there 
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than  the  prosecution  of  said  divorce  suit. 
That  this  plaintiff  and  A.  Scott  Bledsoe  had 
never  lived  together  as  husband  and  wife  in 
said  South  Dakota,  and  said  A.  Scott  Bledsoe 
was  never  In  said  state,  except  as  herein  stat- 
ed. That  this  plaintiff  was  never  a  resident 
of  said  state  of  South  Dakota,  and  was  never 
actually  in  said  state,  and  that  said  A.  Scott 
Bledsoe  never  was  or  became  a  bona  fide 
resident  of  said  state,  and  was  never  domicil- 
ed therein.  That  he  was  actually  in  said 
state  less  than  six  months  prior  to  the  com- 
mencement of  his  said  action  for  a  divorce, 
and  that  he  had  left  said  state  permanently 
prior  to  the  commencement  of  said  action, 
and  has  never  returned  there,  except  tem- 
porarily to  attend  the  trial  of  his  said  action 
for  divorce,  and  that  all  the  time  he  was  in 
the  state  prior  to  the  commencement  of  said 
action  he  was  living,  In  pursuance  of  the  pur- 
iwse  and  conspiracy  of  this  defendant  afore- 
said, with  said  defendant  in  criminal  adul- 
tery and  In  violation  of  law  and  decency. 
That  by  the  law  of  the  state  of  South  Dakota 
the  courts  of  that  state  had  no  Jurisdiction 
to  entertain  a  petition  or  render  a  divorce, 
unless  the  plaintiff  w^as  and  had  been,  for  at 
least  six  months  prior  to  the  date  of  the  filing 
the  petition  for  the  same,  a  bona  fide  resident 
of  said  state,  and  domiciled  therein  in  good 
faith,  and  the  courts  of  said  state  had  no 
Jurisdiction  of  the  subject-matter  of  said  ac- 
tion, and  the  decree  of  divorce  rendered 
therein  was  and  is  entirely  without  Jurisdic- 
tion and  void ;  and  notwithstanding  said  pro- 
ceeding and  decree,  said  A.  Scott  Bledsoe  re- 
Ukaiued  and  still  remains  the  husband  of  this 
plaintiff.  That  since  leaving  South  Dakota 
said  defendant,  continuing  In  her  said  pur- 
pose and  said  unlawful  and  wrongful  con- 
spiracies, has  lived  with  him  In  criminal 
adultery  in  the  states  of  Iowa,  Nebraska,  and 
Kansas,  and  still  continues  to  so  live  with 
him  In  adultery  •  •  •  in  the  city  of  To- 
I)eka,  Kan.,  without  the  privity  or  consent  of 
this  plaintiff.  That  said  defendant  has  been 
al>sent  from  the  state  of  Kansas  during  all 
of  said  period,  and  until  less  than  two  years 
prior  to  the  commencement  of  this  action. 
That  by  reason  of  the  premises  the  plaintiff 
has  been  deprived  of  the  comfort,  society,  aid, 
and  assistance  which  she  otherwise  would 
have  had  from  the  said  A.  Scott  Bledsoe,  and 
has  suffered  great  distress  of  body  and  mind, 
to  her  damage  In  the  sum  of  $20,000.  Where- 
fore, plaintiff  prays,"  etc. 

To  this  petition  the  defendant  filed  an  an- 
swer containing:  First.  A  general  denial. 
Second.  Facts  substantially  as  follows: 
"That  on  or  about  March  7,  1808.  A.  Scott 
Bledsoe,  the  former  husband  of  said  plain- 
tiff, commenced  an  action  against  Laura  J. 
Bledsoe,  the  above-named  plaintiff.  In  the 
circuit  court  in  and  for  Davison  county,  in 
the  state  of  South  Dakota,  a  court  of  compe- 
tent Jurisdiction,  wherein  said  A.  Scott  Bled- 
soe, as  plaintiff,  prayed  for  a  divorce  from 
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8aid  Laura  J.  Bledsoe,  as  defendant  In  said 
action  and  plaintiff  herein.  Tbat  eaid  Laura 
J.  Bledsoe,  as  defendant  in  said  action  where- 
in A.  Scott  Bledsoe  was  plaintiff,  employed 
counsel,  and  on  or  about  April  30,  1S06,  filed 
an  amended  answer  in  said  action  against 
her,  praying  for  a  divorce  on  her  part  from 
said  A.  Scott  Bledsoe,  plaintiff  in  said  action. 
That  said  action  was  duly  tried  In  said  court 
In  Davison  county  on  May  28,  18f>8,  and  was 
by  the  court  decided  in  favor  of  said  Laura 
J.  Bledsoe,  defendant  in  said  action,  and  a 
decree  of  divorce  and  a  judgment  for  alimony 
was  duly  and  legally  granted  to  said  Laura 

J.  Bledsoe  on  the day  of  June,  1898," 

which  Judgment  and  decree  reads:  'This 
action  having  been  brought  to  trial  by  the 
court,  and  a  decision  therein  having  been 
rendered  for  the  defendant  and  filed,  now  on 
motion  of  M'insor  &  Mohr,  the  defendant's 
counsel,  It  is  adjudged  that  the  marriage 
between  the  plaintiff,  A.  Bledsoe,  and  tlie 
defendant,  Laura  J.  Bledsoe,  be  dissolv- 
ed, and  the  same  is  hereby  dissolved  ac- 
cordingly, and  the  said  parties  are  and  each 
of  them  Is  freed  from  the  obligations  there- 
of. And  it  is  further  adjudged  that  the 
charge,  control,  and  custody  of  Nellie  Bled- 
soe, aged  eight  years,  and  the  only  Issue  of 
said  marriage,  is  bereby  awarded  to  the  de- 
fendant, Laura  J.  Bledsoe,  and  that  the 
plaintiff,  A.  Bledsoe,  pay  into  the  hands  of 
the  clerk  of  this  court,  on  the  1st  day  of  July, 
1898,  and  on  the  1st  day  of  each  and  every 
month  thereafter,  up  to  and  including  the 
1st  day  of  January,  1911,  when  she  shall 
become  of  age,  the  sum  of  $25  for  the  sup- 
port, maintenance,  and  education  of  the  said 
child,  Nellie  Bledsoe,  and  for  the  support 
of  the  defendant,  her  mother,  and  that  such 
sums  be  promptly  transmitted  by  the  cleric 
to  the  defendant  at  her  post  office  address 
at  Emporia,  Kan.,  by  post  olflce  money  order 
or  draft  from  banlc  of  this  city  on  a  responsi- 
ble banlc  in  Chicago,  111.  And  it  is  further 
adjudged  that  It  shall  be  lawful  for  the  de- 
fendant, Laura  J.  Bledsoe,  to  marry  again,  in 
the  same  manner  as  if  the  plaintiff,  A.  Bled- 
soe, were  actually  dead;  but  that  it  shall 
not  be  lawful  for  the  plaintiff,  A.  Bledsoe, 
to  marrj-  again  until  the  defendant,  Laura  J. 
Bledsoe,    is   actually    dead.     Adjudged   that 

the  defendant  recover  of  the  plaintiff 

dollars  and cents,  her  costs  in  this  ac- 
tion, to  be  taxed  by  the  cleric.    Done  in  open 

c-ourt  at  the  city  of  Mitchell,  this day 

of  June,  1898.'  That  said  proceedings,  de- 
cree, and  judgment  have  not  been  reversed 
nor  appealed  from,  and  are  in  full  force 
and  effect,  and  have  at  all  times  been  recog- 
nized as  valid  and  binding  by  said  Laura  J. 
Bledsoe,  defendant  In  said  action  and  plain- 
tiff herein,  as  is  shown  by  the  fact  that  on 
July  16,  1904,  the  plaintiff  herein  commenc- 
ed an  action.  No.  22,857,  in  this  court  to 
enforce  the  collection  of  the  Judgment  for  ali- 
mony rendered  In  her  favor  against  said  A. 
Scott  Bledsoe,  In  said  divorce  proceedings, 


which  action  Is  still  pending  and  undeter- 
mined in  this  court,  and  to  vMcb  reference 
is  hereby  made."  Third.  The  two-year  stat- 
ute of  limitations. 

To  this  answer  the  plaintiff  filed  a  reply 
which  reads:  "Comes  now  said  plaintiff,  and 
for  her  reply  to  the  answer  of  defendant 
herein  said  plaintiff  says  that  the  decree  of 
divorce  referred  to  and  set  out  in  said  answer 
is  the  same  decree  of  divorce  referred  to 
and  alleged  to  be  void  in  the  amended  peti- 
tion of  the  plaintiff  herein,  and  In  the  peti- 
tion of  this  plaintiff  against  A.  Scott  Bledsoe 
and  this  defendant,  No.  22,857,  in  this  court, 
referred  to  In  the  answer  herein,  a  «^y  of 
which  petition  in  said  other  action  is  at- 
tached to  and  made  a  part  of  the  demurrer 
of  this  plaintiff  to  the  answer  herein,  and 
the  same  Is  here  referred  to  as  a  part  of  this 
reply,  and  this  plaintiff  further  says  that  she 
has  never  recognized  the  same  as  legal  or 
binding  in  said  other  action,  or  otherwise." 

On  motion  the  words  "a  copy  of  which  pe- 
tition In  said  other  action  is  attached  to  and 
made  a  part  of  the  demurrer  of  this  plain- 
tiff to  the  answer  herein"  were  stricken  out, 
and  then  the  defendant  moved  for  judgment 
on  the  pleadings,  which  motion  was  sus- 
tained. 

Edwin  A.  Austin  and  Otis  E.  Hungate,  for 
plaintiff  in  error.  W.  A.  S.  Bird  and  Geo. 
Overmyer,  for  defendant  In  error. 

GRAVES,  J.  (after  stating  the  facts  as 
above).  The  principal  part  of  the  argument 
presented  in  this  case  Is  confined  to  a  discus- 
sion concerning  the  jurisdiction  of  the  circuit 
court  In  South  Dakota,  where  the  plaintiff 
obtained  a  divorce  from  her  husband.  This 
subject  Is  fully  discussed,  and  many  authori- 
ties are  cited  by  each  party.  In  the  view  we 
have  taken,  however,  this  question  is  not  con- 
trolling. The  complaint  made  by  the  plaintiff 
is  that  the  district  court  erroneously  entered 
judgment  In  favor  of  the  defendant  upon  the 
pleadings.  This  question  must  be  determined 
from  the  facts  alleged.  The  averments  of 
these  pleadings  sliow,  In  substance,  that  A. 
Scott  Bledsoe  commenced  an  action  in  the 
state  of  South  Dakota  to  obtain  a  divorce 
from  his  then  wife,  the  plaintiff  in  this  action. 
In  that  action  she  appeared  and  filed  an  an- 
swer and  cross-petition.  In  which  she  asked 
for  a  divorce,  for  the  custody  of  their  infant 
child,  and  for  alimony.  The  prayer  of  the 
cross-petition  was  granted,  and  she  obtained 
the  decree  requested.  This  decree  was  enter- 
ed in  1808.  more  than  seven  years  before  she 
commenced  this  action  in  Shawnee  county. 
She  has  retained  the  exclusive  possession  and 
control  of  the  child  during  tbat  time.  The 
judgment  for  alimony  still  stands  In  her  fa- 
vor. A  party  cannot  invoke  the  Jurisdiction 
and  power  of  a  court  for  the  purpose  of  secur- 
ing important  rights  from  his  adversary 
through  its  judgment,  and,  after  having  ob- 
tained the  relief  desired,  repudiate  the  action 
of  the  court  on  the  ground  that  it  was  with- 
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out  Jnrlsdlctlon.  Tbe  question  of  whether  the 
court  had  Jurisdiction,  either  of  tbe  subject- 
matter  of  the  action,  or  of  tbe  parties.  Is  not 
important  In  such  cases.  Parties  are  barred 
from  such  conduct,  not  because  the  judgment 
obtained  Is  conclusive  as  an  adjudication,  but 
for  the  reason  that  such  a  practice  cannot  be 
tolerated.  People  who  inrolie  the  action  of  a 
court,  and  through  negligence  or  falsehood, 
mislead  tbe  court  as  to  tbe  existence  of  tbe 
facts  upon  which  Its  jurisdiction  depends,  and 
obtain  a  judgment  for  relief,  will  not  after- 
wards be  beard  to  deny  tbe  Talidit7  of  such 
judgment  16  Cyc.  795-800 ;  Ogden  t.  Stolces, 
25  Kan.  517. 

This  rule  has  been  frequently  applied  to 
actions  for  divorce,  where  tbe  decree  was  ob- 
tained in  one  state  and  afterwards  attacked 
in  another.  In  tbe  case  of  In  re  Ellis'  Estate, 
55  Minn.  401,  56  N.  W.  1056,  23  L.  K.  A.  28T, 
43  Am.  St.  Bep.  514,  It  was  held:  "If  both 
parties  voluntarily  appear  In  an  action  for 
divorce  In  the  court  of  another  state  and  sub- 
mit to  its  Jurisdiction,  they  are  bound  by  the 
Judgment,  and  caimot  avoid  it,  lu  a  collateral 
proceeding  In  this  state,  by  proof  that,  when 
the  action  was  brought  and  judgment  render- 
ed, neither  of  them  was  a  resident  of  that 
state,  but  that  both  were  residents  of  this 
state."  The  facts  of  that  case  show  that  Mat- 
thew Ellis  died  intestate.  Eight  years  before 
that  his  wife,  at  his  request,  obtained  a  di- 
vorce from  him  in  the  state  of  Wisconsin,  and 
he  subsequently  married  and  left  as  his  wid- 
ow Flora  Ellis.  The  two  women  contested 
for  bis  estate,  each  claiming  to  be  his  lawful 
widow.  The  former  contended  that  tbe  Wis- 
consin divorce  obtained  by  her  was  void,  for 
the  reason  that  she  was  not  a  resident  of  that 
state  at  that  time,  and  therefore  the  court  did 
not  have  jurisdiction.  This  contention  was 
overruled.  In  argument  the  court  said:  "It 
may  seem  anomalous  that  a  Judgment  of  di- 
vorce can  be  so  far  eftectual  between  the 
parties  as  to  extinguish  all  rights  of  property 
dependent  on  the  marriage  relation,  without 
being  effectual  to  protect  them  from  account- 
ability to  the  state  for  their  subsequent  acts. 
One  reason  why  they  ought  not  to  be  permit- 
ted, by  going  Into  another  state  and  procuring 
a  divorce,  to  escape  accountability  to  tbe  laws 
of  their  state  is  that  their  act  is  a  fraud  upon 
the  state,  and  an  attempt  to  evade  its  laws, 
to  which  It  In  no  wise  consents,  and  It  may 
therefore  complain.  But  the  parties  do  con- 
sent, and  why  should  they  be  beard  to  com- 
plain of  the  consequences  to  them  of  what 
they  have  done?  Why  should  they  be  per- 
mitted to  escape  those  consequences  by  say- 
ing: 'It  Is  true  that  by  false  oath  made  by 
one  of  us,  and  connived  at  by  the  other,  we 
committed  a  fraud  in  the  Wisconsin  court, 
and  induced  It  to  take  cognizance  of  tbe  case ; 
but  now  we  ask  to  avoid  Its  judgment  by  proof 
of  our  fraud  and  perjury  or  subornation  of 
perjury.'  Because  we  do  not  think  it  can  be 
done  the  parties  must,  so  far  as  their  individ- 
ual Interests  are  concerned,  abide  by  the  Judg- 


ment they  procured  that  court  to  render." 
This  case  resembles  the  one  presented  here 
quite  closely.  Bledsoe  left  Kansas,  and  went 
to  South  Dakota  to  obtain  a  divorce.  His 
wife  followed.  In  his  petition  he  pleaded  res- 
idence, as  required  by  the  law  of  that  state. 
The  wife  filed  a  cross-petition,  in  which  she 
alleged  "that  for  more  than  three  months  be- 
fore the  commencement  of  this  action  the 
plalntifT  has  been  and  now  is  a  resident  of  the 
state  of  South  Dakota."  Apparently  the  only 
reason  for  this  allegation  was  a  desire  to 
leave  tbe  question  of  Jurisdiction  unchal- 
lenged. As  an  affirmative  allegation  of  resi- 
dence it  was,  perhaps,  Uisufflclent,  but  it 
might  be  construed  as  an  admission  of  the 
plaintiff's  averment  of  that  fact  In  the  case 
of  Starbuck  v.  Starbuck,  173  N.  Y.  503,  66  N. 
E.  195,  03  Am.  St  Rep.  6S1,  it  was  held:  "A 
party  cannot  be  beard  to  impeach  a  judgment 
which  he  himself  has  procured  to  be  entered 
in  his  own  favor."  In  that  action  there  was 
a  controversy  between  two  women,  both  claim- 
ing to  be  tbe  widow  of  the  deceased,  and, 
therefore,  entitled  to  a  part  of  his  estate. 
One  of  them  left  the  deceased,  who  resided 
in  the  state  of  New  York,  and  went  to  Massa- 
chusetts, where  she  obtained  a  divorce  from 
her  husl>and,  who  did  not  appear  in  the  action. 
After  the  decree  she  remained  in  the  state  of 
Massachusetts.  Her  divorced  husband  buI>- 
sequeutly  married  again.  It  was  claimed  that 
the  Massachusetts  divorce  was  void  for  the 
reason  that  the  court  did  not  have  jurisdic- 
tion. The  objection  was  overruled,  and  the 
decree  sustained.  In  the  case  of  Waldo  v. 
Waldo,  52  Mich.  94,  17  N.  W.  710,  It  was  held: 
"An  Indiana  divorce  cannot  be  Impeached,  in 
a  purely  collateral  civil  action  in  Michigan, 
by  seeking  to  show  that  the  residence  of  tbe 
complainant  In  the  divorce  suit  was  not  such 
as  to  give  the  Indiana  court  Jurisdiction." 
See,  also.  In  re  Morrisson,  52  Hun,  102,  5  N. 
Y.  Supp.  90;  In  re  Swales'  Estate,  172  N.  Y. 
651,  Co  N.  E.  1122.  The  following  cases,  while 
not  directly  In  point,  are  of  the  same  general 
effect:  In  re  Richardson's  Estate,  132  Pa.  292, 
19  Atl.  82 ;  Kinnler  v.  Klnnier,  45  N.  Y.  535, 
6  Am.  Rep.  132 ;  Kirrigan  v.  Klrrlgan,  15  N. 
J.  Eq.  146 ;  Ellis  v.  White,  61  Iowa,  644,  17 
N.  W.  28. 

While  the  rule  applied  In  this  case  does  not 
rest  upon  the  doctrine  of  estoppel  as  that 
term  is  ordinarily  understood,  yet  there  are 
some  facts  present  which  indicate  that  an 
ordinary  estoppel  might  be  applied.  Tbe 
plaintiff  complains  of  the  defendant  for  hav- 
ing alienated  the  affections  of  her  husband. 
Her  right  to  recover  for  the  acts  complained 
of,  which  occurred  before  the  divorce  was 
granted,  has  t>een  long  since  barred  by  the 
statute  of  limitations.  When  the  plaintiff 
procured  the  divorce,  the  defendant,  having 
knowledge  thereof,  had  a  right  to  assume  that 
the  plaintiff  no  longer  had,  or  claimed,  any 
rights  to  the  affections  or  society  of  her  for- 
mer husband,  A.  Scott  Bledsoe,  and  that  any 
relations  which  she  might  assume  with  blm 
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thereafter  would  not  In  any  way  Infringe  up- 
on the  rights  of  the  plaintiff.  The  conduct  of 
the  plaintiff  In  this  respect  Is  almost  tanta- 
mount to  an  express  withdrawal  of  objection 
to  the  Illicit  relations  existing  between  the 
defendant  and  the  plaintiff's  husband  at  the 
time  of  the  divorce.  But  for  the  decree  these 
relations  might  have  ceased.  By  if,  they  were 
probably  encouraged. 

We  conclude  that  the  plaintiff  should  not 
be  permitted  to  Impeach  the  Dakota  decree. 
This  conclusion  disposes  of  all  the  other  ques- 
tions in  the  case,  and  they  need  not  be  con- 
sidered. 

The  judgment  of  the  district  court  Is  af- 
firmed. 


(77  Kan.  (M) 

PACIFIC  MHT.  LIFE  INS.  CO.  OF  CALI- 
FORNIA V.  DESPAIN. 

(Supreme  Court  of  Kansas.     April   11,  190S.) 

1.  Insurance— Action  on  Accident  Policy — 
Instructions. 

In  an  action  on  a  policy  which  insured 
plaintiff  against  the  effects  of  bodily  injuries 
sustained  duriuK  the  term  of  the  policy  and 
caused  solely  through  external,  violent,  and  ac- 
cidental means,  and  wherein  it  was  stii)ulated 
that  a  certain  indemnity  should  be  paid  if  the 
irrecoverable  loss  of  the  sight  of  both  his  eyes 
should  result  from  such  injuries  independently 
of  all  other  causes,  and  that  the  policy  did  not 
cover  anything  of  which  the  sole  or  secondary 
or  contributory  cause  is,  or  which  occurs  while 
the  insured  is  affected  by,  or  under  the  influence 
of,  bodily  infirmity,  where  the  plaintiff  averred 
that  he  lost  his  Kipht  by  reason  of  an  injury  sus- 
tained at  a  certain  time,  and  where  one  of  the 
defenses  of  the  insurance  company  was  that  an 
injury  received  long  before  that  time,  and  prior 
to  the  issuance  of  the  policy,  contributed  to,  if 
it  did  not  wholly  cause,  the  blindness  of  defend- 
ant, and  where  testimony  tending  to  support 
that  defense  was  produced  by  defendant,  as  well 
as  another  defense  to  the  effect  that  the  war- 
ranties, upon  which  the  policy  was  issued,  were 
false,  it  was  the  duty  of  the  trial  court  to  sub- 
mit these  questions  to  the  jury. 

2.  Same. 

In  instructing  the  jury  the  court  should  not 
restrict  or  ignore  any  of  the  issues  formed  by 
the  pleadings  and  supported  by  the  proof,  and 
where  defendant  pleads  several  defenses  and  of- 
fers proof  to  sustain  them,  a  charge  by  the  court 
which  ignores  one  or  more  of  such  defenses  and 
authorizes  the  return  of  a  verdict  against  de- 
fendant if  the  jury  decides  other  issues  in  favor 
of  the  plaintiff  is  error. 
(Syllabus  by  the  Court.) 

Error  from  Court  of  Common  Pleas,  Wyan- 
dotte 0)unty;  William  G.  Holt,  Judge. 

Action  by  William  Despaln  against  the 
Pacific  Mutual  Life  Insurance  Company  of 
California.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.  Reversed  and  re- 
mantled. 

Action  on  an  accident  insurance  policy  Is- 
sued December  20,  1004,  to  William  Despaln 
by  the  Pacific  Mutual  Life  Insurance  Com- 
pany of  California,  to  recover  $2,000  as  In- 
demnity for  the  loss  of  the  sight  of  both 
eyes  resulting,  as  It  was  alleged,  from  an  ac- 
cidental injurj-  sustained  on  January  1,  1005. 
The  defense  of  the  company  was  that  plaln- 


tifTa  loss  of  sight  was  due  to  an  injury  re- 
ceived In  October,  1904,  and  that  this  Injury 
was  a  sole  or  contributing  cause  of  the  loss 
of  sight  of  one  or  both  eyes.  It  was  also  al- 
leged that  the  warranties  In  plaintiff's  ap- 
plication for  Insurance  were  false,  and,  fur- 
ther, that  the  required  notice  of  the  Injury 
was  not  given.  In  the  reply  it  was  alleged 
that  there  had  been  waivers  of  some  of  the 
conditions  of  the  contract  of  Insurance.  Tes- 
timony was  Introduced  tending  to  show  that 
plaintiff  lost  the  sight  of  bis  eyes  from  the 
injury  of  January  1, 1905,  and  a  great  deal  of 
testimony  In  behalf  of  the  defendant  to  the 
effect  that  the  loss  was  occasioned  In  whole, 
or  in  part,  by  the  October  Injury  which  was 
sustained  before  the  policy  was  Issued.  In 
charging  the  Jury  the  following  instructions 
were  given:  "(1)  The  defendant  Issued  an 
Insurance  policy  to  the  plaintiff,  on  the  20tli 
day  of  December,  1904,  by  the  terms  of  which 
It  agr«>ed  to  pay  the  plaintiff  the  sum  of  $2.'')0 
If,  solely  by  external,  violent,  and  accidental 
means,  the  irrecoverable  loss  of  the  sight  of 
one  eye  shall  result  to  the  plaintiff,  within 
ninety  days;  and  if,  within  the  same  time 
and  by  the  same  means,  the  Irrecoverable  loss 
of  the  sight  of  both  eyes  shall  so  result,  the 
defendant  agreed  to  pay  the  plaintiff  the  sum 
of  $2,000.  In  consideration  of  the  Issuance  of 
the  Insurance  policy  sued  on,  the  plaintiff 
agreed  to  pay  the  defendant  the  sum  of  $25. 
Most  of  the  questions  arising  from  the  evi- 
dence are  questions  of  law,  which  have  been 
settled  by  the  court,  and  so  that  you  will  not 
be  confused  by  these  legal  questions  you  will 
confine  your  deliberations  to  determining  the 
questions  of  fact  presented  to  you  In  the  fol- 
lowing instructions:  (2)  If,  before  the  20th 
day  of  December,  1904,  the  plaintiff  received 
an  Injury  to  his  right  eye,  which  totally  de- 
stroyed the  sight  of  said  eye,  then  he  cannot 
recover  any  damages  from  the  defendant  by 
reason  of  losing  the  sight  of  his  right  eye; 
and  if  he  lost  the  sight  of  his  left  eye  by 
reason  of  an  injury  to  his  right  eye  received 
by  him  before  the  20th  of  December,  1904, 
then  he  cannot  recover  any  damages  for  the 
loss  of  the  sight  of  his  left  eye.  (.S)  On  the 
otlier  band.  If,  before  the  20th  day  of  Decem- 
ber, 1904,  the  plaintiff  did  not  receive  an  In- 
jury to  his  right  eye  of  sufficient  force  and 
severity  to  destroy  the  sight  of  his  right  eye, 
and  on  said  day  he  had  the  sight  of  his  right 
eye,  and  on  the  1st  day  of  January,  1905,  re- 
ceived an  external,  violent  and  accidental 
injury  to  his  right  eye,  whereby  he  lost,  Ir- 
recoverably, the  sight  of  his  right  eye  as  the 
result  of  an  external,  violent,  and  accidental 
Injury  received  by  him  on  the  1st  day  of  Jan- 
uary, 1905,  within  ninety  days  from  that 
date,  then  he  is  entitled  to  a  verdict  against 
the  defendant  for  the  sum  of  $270.12;  and  It, 
within  ninety  days  from  the  1st  day  of  Jan- 
uary, 1905,  and  after  the  plaintiff  lost.  Irre- 
coverably, the  sight  of  his  right  eye,  he  also 
lost  Irrecoverably  the  sight  of  his  left  eye 
as  the  result  of  an  external,  violent,  and  ao- 
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cidental  Injury  to  h!s  right  eye  on  the  let  day 
of  January,  190.j,  then  he  Is  entitled  to  a  ver- 
Ulrt  against  the  defendant  for  the  sum  of 
$2,142.87.  (4)  If  the  plaintiff  did  not,  on  the 
1st  day  of  January,  1905,  receive  an  external, 
violent,  and  accidental  Injury  to  his  right 
eye,  or  if,  on  the  1st  day  of  January,  1905, 
the  plalntifT  did  receive  nn  external,  violent 
and  accidental  injury  to  his  right  eye,  and 
the  Irrecoverable  loss  of  the  sight  of  his  right 
eye  did  not  result  from  said  Injury  within 
ninety  days  from  said  date,  then  In  either  of 
such  cases,  you  cannot  render  a  verdict  for 
the  plaintiff  and  against  the  defendant  for 
the  loss  of  the  sight  of  his  right  eye;  and  If 
the  plaintlfT  did  not  lose,  Irrecoverably,  the 
sight  of  his  left  eye  -within  ninety  days  from 
the  1st  day  of  January,  1905,  as  the  result  of 
an  external,  violent,  and  accidental  injury  to 
his  right  eye,  received  by  him  on  the  Ist  day 
of  January,  1905,  then  he  Is  not  entitled  to 
any  verdict  against  the  defendant  for  the 
loss  of  the  sight  of  his  left  eye;  and  It  Is 
only  In  case  the  plaintiff  has  lost.  Irrecover- 
ably, the  sight  of  both  eyes,  as  the  result, 
within  ninety  days,  of  an  external,  violent, 
and  accidental  injury  received  by  the  plaiifr 
tlflt  on  the  1st  day  of  January,  1905,  that  he 
would  be  entitled  to  a  verdict  against  the  de- 
fendant for  the  sum  of  $2,142.87.  (5)  The 
burden  of  proof  la  upon  the  plaintiff  to  es- 
tablish to  your  satisfaction,  by  the  prepond- 
erance of  all  the  evidence,  that  on  the  15th 
day  of  December,  1904,  he  enjoyed  the  sight 
of  lx)th  his  eyes,  and  that  on  the  Ist  day  of 
January,  1905,  the  irrecoverable  loss  of  the 
sight  of  one  or  both  of  his  eyes  was  caused 
solely  by  external,  violent,  and  accidental 
means,  within  ninety  days  from  that  date; 
and  if  the  evidence  upon  such  matters  Is 
evenly  balance<l.  or  If  It  preponderates  or 
weighs  more  heavily  against  the  truth  or  ex- 
istence of  said  fact,  then  the  plaintiff  cannot 
recover,  and  your  verdict  should  be  for  the 
defendant." 

The  remaining  Instructions  had  reference 
to  rules  for  determining  the  credibility  of 
witnes-ses  and  the  weight  of  the  evidence. 
The  trial  resulted  in  a  verdict  in  favor  of  the 
plaintiff  for  $2,142.87.  The  Insurance  com- 
pany complains. 

Rosenberger  &  Reed,  for  plaintiff  in  error. 
C.  O.  Littick  and  T.  B.  Anderson,  for  de- 
fendant In  error. 

JOHNSTON,  C.  J.  (after  stating  the  facts 
as  above).  The  principal  complaint  of  the 
Insurance  company  is  that  the  trial  court  In 
Its  charge  to  the  Jury  In  effect  excluded  ma- 
terial Issues  and  withdrew  from  the  Jury 
defenses  which  were  vital  and  upon  which 
there  was  strong  supporting  evidence.  One 
of  these  was  that  the  Injury  sustained  by 
Dcspaln  about  three  months  before  the  poli- 
cy was  Issued  contributed  to,  if  it  did  not 
cause,  the  blindness  of  one  or  both  of  his 
eyes.    Another  was  the  defense  that  the  poli- 


cy was  void  by  reason  of  the  breaches  of  war- 
ranty In  the  application.  Whether  the  blind- 
ness was  solely  or  only  partly  the  result  of 
an  injury  sustained  before  the  contract  of 
insurance  was  made  was  a  very  Important 
consideration  In  the  case.  The  policy,  upon 
which  the  action  was  brought.  Insured  Dee- 
pain  against  the  "effects  of  Itodily  injuries 
sustained  during  the  term  of  this  policy  and 
caused  solely  by  external,  violent,  and  acci- 
dental means,"  and  provided  that  Indemnity 
in  the  sum  of  $2,000  should  be  paid  in  case 
"the  Irrecoverable  loss  of  the  sight  of  both 
eyes"  should  "result  from  such  Injuries  within 
ninety  days  Independently  of  all  other  caus- 
es," and  further  that  "If  the  Irrecoverable 
loss  of  the  sight  of  one  eye  shall  so  result 
within  ninety  days  the  company  will  pay  one- 
eighth  of  the  principal  sum  of  the  poilcy." 
In  the  policy  was  the  additional  provision 
that  the  insurance  did  not  cover  "anything 
of  which  the  sole  or  secondary  or  contribu- 
tory cause  Is,  or  which  occurs  while  affected 
by  or  under  the  Influence  of  bodily  infirmity." 
That  the  right  eye  of  Despaln  was  injured  on 
October  9,  1904,  is  conceded,  and  that  he 
went  to  the  hospital  where  he  remained  and 
received  medical  treatment  of  the  injured 
eye  for  about  a  month  is  not  denied.  The  se- 
verity and  effect  of  the  wound  then  received 
Is  in  dispute.  The  physician,  who  examined 
the  eye  when  he  came  to  the  hospital,  stated 
that  he  found  a  bruise  on  the  nose  near  the 
comer  of  the  right  eye,  a  rupture  of  the  eye- 
ball about  half  an  inch  long,  through  which 
some  of  the  humors  or  contents  of  the  eye 
were  escaping ;  that  the  crystalline  lens  of  the 
eye  had  been  dislodged  and  was  found  in  the 
conjunctival  sac  that  surrounds  the  eye,  and 
considerable  blood  was  also  found  within 
the  eye.  The  dislodged  lens  was  removed  and 
thrown  away  and  treatment,  intended  to  fa- 
cilitate the  healing  of  the  wound,  was  admin- 
istered. The  hospital  physicians  advised  him 
that  as  the  right  eye  would  be  of  no  further 
use  It  should  be  removed  and  that  its  reten- 
tion would  produce  sympathetic  epithelioma. 
One  of  the  doctors  testified  that  sympathetic 
iuflnramatiou  ordinarily  sets  in  from  6  to  12 
woeiis  after  the  injury  and  effects  the  de- 
struction of  the  other  eye  from  within  3  to 
6  mouths.  The  earliest  appearance  of  that 
affection  ever  known  to  any  of  the  witnesses 
was  three  weeks  after  the  Injury.  The  doc- 
tor who  examined  his  eyes  after  the  Injury  of 
January  1,  1905,  said  that  injury  was  trivial 
In  comparison  with  the  former  one  and  that 
it  could  not  have  been  the  cause  of  the  loss 
of  the  sight  of  the  left  eye  but  that  this  loss 
must  have  been  the  result  of  the  October  In- 
Jury.  There  was  other  medical  testimony  of 
the  same  character,  and  some  of  it  was  that 
the  January  injury  might  have  accelerated 
the  sympathetic  affecticm  of  the  left  eye  but 
that  it  could  not  have  been  the  sole  cause  of 
the  blindness  of  that  eye.  Despaln,  on  the 
other  hand,  claimed  and  testified  that  the 
October  injury  to  the  right  eye  was  slight, 
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that  tbe  wound  to  the  right  eye  in  fact  heal- 
ed and  that  the  eye  wa»  restored  to  its  nor- 
mal condition  by  the  middle  of  Norember, 
more  than  a  month  before  tbe  insurance  poli- 
cy was  issued.  In  this  state  of  the  evidence 
it  became  very  material  for  the  jury  to  de- 
termine •whether  the  Octol)er  injury  contrib- 
uted to  tbe  loss  of  sight  of  either  or  ttoth  of 
the  plaintifT's  eyes.  That  hurt  was  not  with- 
in the  life  of  the  policy  and  unless  his  blind- 
ness was  the  result  of  an  injury  sustained 
solely  by  external,  violent,  and  accidental 
means  within  the  life  of  the  policy  and  inde- 
pendently of  all  other  causes  he  was  not  en- 
titled to  indemnity.  If  the  injury  of  October 
was  the  secondary  or  contributing  cause  of 
the  blindness  no  recovery  could  be  had  under 
the  policy.  Now,  the  second  and  third  In- 
structions effectually  eliminated  any  possible 
contributory  effect  of  the  injury  inflicted  be- 
fore tbe  policy  was  Issued.  In  tbe  second  in- 
struction the  Jury  were  told  that  the  total 
destruction  of  the  sight  of  the  right  eye  be- 
fore the  Issuance  of  the  policy  and  the  loss 
of  the  sight  of  the  left  eye  by  reason  of  that 
Injury  would  bar  a  recovery,  but  the  court 
stopped  short  of  saying  that  if  this  injury 
contributed  to  the  loss  of  sight  no  recovery 
could  be  had.  In  the  third  instruction  the 
jury  were  in  effect  advised  that  if  the  In- 
jury of  October  was  not  of  sufficient  force 
and  severity  to  destroy  tbe  sight  of  the 
right  eye  It  would  not  weigh  in  the  consider- 
ation of  the  case.  By  these  instructions  noth- 
ing short  of  the  total  destruction  of  sight  by 
the  prior  injury  was  available  as  a  defense. 
But  for  these  restrictions,  who  can  say  that 
the  jury  might  not  have  inferred  that  the 
October  injury,  although  It  did  not  absolute- 
ly destroy  the  vision  of  the  right  eye,  did 
severely  wound  it  and  that  the  second  injury 
only  accelerated  the  effect  of  the  first  and  in 
a  degree  contributed  to  the  final  loss  of  sight? 
Who  can  say  that  the  sympathetic  Inflamma- 
tion which  caused  the  loss  of  the  left  eye  was 
not  wholly,  or  even  partly,  due  to  the  first  In- 
jury? The  wound  was  serious,  and  accord- 
ing to  the  testimony  of  defendant  the  doctors 
told  the  plaintiff  that  the  loss  of  vision  of 
the  left  eye  would  necessarily  follow  from 
sjrmpathetic  affection  if  the  right  eye  was 
not  removed.  He  did  not  permit  its  removal 
and  the  pain  and  symptoms  of  sympathetic  in- 
flammation began  to  be  manifest  about  the 
length  of  time  after  the  October  Injury  that 
the  doctors  said  it  usually  appeared.  There 
was  expert  testimony  that  the  last  injury 
could  not  have  been  the  cause  of  the  blind- 
ness of  the  left  eye,  and  the  insurance  com- 
pany might  have  argued  to  the  jury  that 
there  was  not  sufllcient  time  for  the  inflamma- 
tion, resulting  from  the  January  injury,  to  tte 
transmitted  along,  the  optic  nerve  to  the  left 
eye;  and  who  can  say  that  the  jury  might  not. 
if  opportunity  bad  been  given,  have  found 
that  one  injury  caused  the  loss  of  sight  of 
one  eye  while  the  other  injury  occasioned  the 
loss  of  sight  of  the  remaining  eye?    If  the 


October  Injury  contributed  to  the  loss  of 
sight  of  the  right  eye,  but  the  loss  of  the 
left  eye  was  wholly  the  result  of  tbe  January 
injury,  the  plaintiff  could  only  recover  for  the 
loss  of  one  eye.  The  insurance  company 
would  only  be  liable  for  $250  If  only  one  eye 
was  lost  as  the  result  of  the  January  Injury, 
but  if  that  injury  caused  tbe  loss  of  both 
eyes  it  would  be  liable  for  the  full  amount  of 
$2,000.  At  any  rate,  the  contributory  effect 
of  the  flrst  injury  was  of  vital  importance  to 
the  case,  and  should  have  been  submitted  to 
the  Jury.  Plaintiff  concedes  that  if  there  was 
testimony  from  which  tbe  Inference  might 
have  been  drawn  that  the  October  injury  was 
a  contributing  cause  of  his  blindness  there 
would  be  ground  for  complaining  of  the  in- 
struction. He  insists,  however,  that  all  of 
the  plaintiflTs  evidence  was  to  the  effect  that 
the  blindness  was  wholly  due  to  the  January 
injury,  and  that  all  of  the  defendant's  testi- 
mony tended  to  show  that  it  resulted  entirely 
from  the  Octol»er  Injury,  and  that,  therefore, 
there  was  no  necessity  for  submitting  the 
question  to  the  jury,  or  at  least  no  prejudice 
from  the  failure  to  instruct  upon  the  ques- 
tion. Who  can  say,  however,  that  the  Jury 
might  not  have  believed  tbe  plaintifTs  evi- 
dence as  to  certain  features  and  circumstan- 
ces, and  disbelieved  it  as  to  others,  and  why 
might  not  the  jury  have  given  credit  to  some 
of  the  defendant's  testimony  as  to  the  sever- 
ity and  ^ect  of  one  injury,  or  deemed  tbe 
testimony  of  the  plaintiff  as  to  the  extent  of 
the  other  more  worthy  of  belief?  Since  the 
Jury  are  at  liberty  to  accept  so  much  of  the 
testimony  of  a  witness  as  it  deems  credible, 
and  reject  the  remainder,  and  since  it  may, 
upon  the  whole  testimony,  draw  its  own  In- 
ferences as  to  degree  and  extent,  the  plain- 
tiff's claim  that  there  was  no  occasion  to  sub- 
mit the  contributory  effect  of  the  flrst  injury 
cannot  be  upheld.  The  same  omissions  and 
defects  are  manifest  in  other  of  the  Instruc- 
tions. 

No  feature  of  the  representations  in  the 
warranties  written  In  the  application,  and 
which  are  confessedly  false,  was  submitted 
to  the  Jury.  It  was  contended  that  the  rep- 
resentations of  the  insured  and  his  answers 
to  the  questions  were  correctly  given  by  him, 
but  incorrectly  written  in  the  contract  by  the 
agents  of  the  defendant  and,  believing  that 
they  had  written  the  answers  correctly,  he  did 
not  read  them.  On  this  proposition  the  tes- 
timony is  in  dispute.  It  was  further  ciahn- 
ed  by  tbe  plaintiff  that  the  policy  was  issued 
after  the  agents  were  correctly  informed  as 
to  all  the  facts  including  the  former  Injury, 
the  hospital  treatment,  the  payment  of  $85 
to  plaintiff  by  the  railway  company  because 
of  that  injury,  and  that  the  insurance  com- 
pany therefore  waived  the  conditions  which, 
upon  the  face  of  the  contract,  appeared  to 
have  been  violated.  There  is  a  sharp  con- 
flict in  the  evidence  as  to  the  representations 
made  by  Despain,  and  also  as  to  the  negotia- 
tions between  him  and  tbe  agents  at  the 
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time  the  contract  was  made,  and  the  parties 
are  also  in  conflict  as  to  the  extent  of  the 
agent's  authority.  These  questions  ot  fact, 
dependent  as  they  were  in  a  degree  upon  con- 
flicting testimony,  should  have  been  submit- 
ted to  the  Jury.  They  were  not  mentioned,  as 
we  hare  seen,  in  the  Instructions,  but  were 
definitely  eliminated  from  the  case  by  the 
statement  In  the  opening  part  of  the  charge 
to  the  jury,  wherein  the  court  said  that  "most 
of  the  questions  arising  from  the  evidence 
are  questions  of  law,  which  hare  been  settled 
by  the  court,  and  so  that  you  will  not  be  con- 
fused by  these  legal  questions,  you  will  con- 
fine your  deliberations  to  determining  the 
questions  of  fact  presented  to  you  in  the  fol- 
lowing instructions."  These  distinct  defens- 
es, being  In  issue  and  supported  by  proof, 
could  not  be  ignored,  and  the  Instructions  of 
the  court  that  a  yerdlct  might  be  returned 
against  defendant  if  another  Issue  was  de- 
cided In  plaintllTB  favor  was  error.  It  is  not 
necessary  for  a  court  to  instruct  the  Jury  on 
an  issue  made  by  the  pleadings  if  It  is  not 
supported  by  evidence,  but,  as  was  said  in 
Honick  V.  Railway  Co.,  66  Kan.  124,  71  Pac 
265:  "We  think  the  court  should  not,  in  giv- 
ing Instructions,  restrict  the  issues  formed 
by  the  pleadings  and  supported  in  the  evi- 
dence. The  claim  of  the  parties  as  made  by 
the  pleading,  if  supported  by  evidence,  should 
be  fairly  and  fully  stated  to  the  jury  by  prop- 
er instructions." 

There  Is  complaint  of  other  rulings  made 
in  the  course  of  the  trial,  but  as  the  questions 
will  not  necessarily  arise  on  the  new  trial  it 
is  unnecessary  to  discuss  or  decide  them. 

The  Judgment  of  the  court  of  common  pleas 
will  be  reversed,  and  the  cause  remanded  for 
a  new  trial. 


(77  Kan.  721) 
ANDERSON  v.  BOARD  OP  OOM'RS  OF 
CLOUD  COUNTY. 

(Sapreme  Court  of  Kansas.     April  11,  1908.) 

1.  Statotes— Genbral   and    Sfkoial  Acts— 
constitctionalitt. 

Section  17  of  article  2  of  the  Constitution 
as  amended  in  10O5  (Laws  1905,  p.  907,  c.  543) 
takes  from  the  Legislature  the  right  to  determine 
finally  when  a  general  law  can  be  made  applica- 
ble, and  derolvea  upon  the  courts  the  duty  to 
determine  it  as  a  judicial  question,  without  re- 
gard to  any  legislative  assertion  on  the  subject. 

2.  Sakb— Duty  or  Codbts. 

Where  the  validity  of  an  act  is  assailed  un- 
der section  17  of  article  2,  as  amended  by  Laws 
1905,  p.  907,  c.  543,  the  rule  of  statutory  con- 
istniction,  which  makes  it  the  duty  of  the  courts 
ito  nphoid  a  law  if  it  is  possible  to  do  so,  has  no 
application. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  44,  Sututes,  |  56.] 

8.  Saio—Bbidoss— Bonds. 

Chapter  72,  p.  94,  Laws  1907,  providing  for 
the  erection  and  removal  of  bridges  across  the 
Republican  river  in  Cloud  county,  and  authoris- 
ing the  board  of  county  commissioners  of  said 
ooonty  to  issue  bonds  to  meet  the  expense  there- 


of, is  repugnant  to  section  17  of  article  2  of  the 
Constitution,  and  therefore  void. 

[Ed.  Note.— For  cases  in  point,  see  Gent.  Dig. 
vol.  44,  Statutes,  |  IDS.] 

(Syllabus  by  the  Court) 

Error  from  District  Court,  Cloud  County; 
W.  P.  Dillon,  Judge. 

Action  by  C  G.  Anderson  against  the  board 
of  county  commissioners  of  Cloud  county. 
Judgment  for  defendant,  and  plaintiff  brings 
error.    Reversed  and  remanded. 

Hugh  Alexander,  B.  T.  BuUen,  and  W.  D. 
Vance,  for  plaintiff  In  error.  Fred  W.  Stur- 
ges,  Jr.,  for  defendant  in  error. 

PORTER,  J.  In  April,  1907,  the  board  of 
county  commissioners  of  Cloud  county  appro- 
priated the  sum  of  $8,0(X),  for  the  purpose  of 
removing  and  rebuilding  a  bridge  across  the 
Republican  river,  and  afterwards  proceeded 
to  let  the  work  by  contract  to  the  Western 
Bridge  &  Construction  Company.  The  plain- 
tiff, who  is  the  owner  of  a  640-acre  farm  in 
Cloud  county,  brought  suit  to  enjoin  the  pro- 
ceedings. The  court  refused  to  grant  a  tem- 
porary injunction,  and  plaintiff  brings  the 
case  here  for  review. 

The  facts  are  not  disputed.  The  bridge  In 
question  is  located  upon  a  regularly  establish- 
ed road,  which  leads  north  from  the  city  of 
Concordia  across  the  Republican  river.  The 
road  is  known  as  the  "McCrary  Road,"  and 
crosses  the  piaintlfTs  farm.  That  portion  of 
plaintiff's  land  where  his  buildings  are  locat- 
ed is  an  island,  by  reason  of  there  being  a 
branch  of  the  Republican  river  south  of  his 
improvements,  which  has  its  upper  opening  in 
the  river  above  the  bridge,  and  connects  qgain 
with  the  river  below.  The  bridge  therefore 
furnishes  the  only  means  of  getting  to  and 
from  that  iKtrtion  of  bis  farm  on  which  bis 
Improrements  are  located.  It  Is  alleged  that 
Its  removal  would  cause  Irreparable  injury  to 
the  plaintiff.  The  bridge  was  built  in  1903,  at 
a  cost  of  $10,000.  In  the  opinion  of  the  board 
there  Is  a  necessity  for  its  removal,  on  ac- 
count of  a  change  in  the  channel  of  the  river, 
which  has  left  it  practically  useless.  The 
question  of  removing  it,  and  of  appropriating 
money  and  issuing  tionds  to  pay  for  the  ex- 
pense, has  never  been  submitted  at  any  elec- 
tion to  the  voters  of  the  county.  It  la  admit- 
ted that  the  board  are  without  power  or  au- 
thority In  the  premises,  except  as  conferred 
upon  them  by  chapter  72,  p.  94,  Laws  1907, 
for  the  reason  that  the  expense  of  removing 
the  bridge  and  building  a  new  one  will  exceed 
the  sum  which  the  board  are  allowed  to  ap- 
propriate for  such  purposes  without  a  vote  of 
the  people,  that  It  Is  the  Intention  of  the 
board  to  remove  the  bridge  to  another  road 
across  the  river  a  mile  west  of  its  present  lo- 
cation, and  that,  for  the  purpose  of  meeting 
the  expense  thereof,  they  intend  to  issue  and 
sell  the  bonds  of  the  county  without  aubmlt- 
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ting  the  proposition  to  the  rotera  of  tbe  coun- 
ty at  an  election. 

The  sole  contention  Is  that  the  act  of  the 
Legislature  under  which  the  board  are  pro- 
ceeding is  unconstitutional.  The  title  of  the 
act  reads  as  follows:  "An  act  to  provide  for 
the  erection  and  maintenance  of  a  bridge,  and 
remoTBl  of  a  bridge,  or  bridges,  across  the 
Republican  river,  in  the  vicinity  of  Concordia, 
Cloud  county,  Kansas,  and  to  authorize  the 
board  of  county  commissioners  of  said  county 
to  issue  bonds  to  provide  funds  for  payment 
of  the  same."  Tbe  first  section  provides: 
"That  the  board  of  county  commissioners  of 
Cloud  county,  Kansas,  be  and  are  hereby  au- 
thorized and  empowered,  in  their  discretion, 
to  erect  and  maintain  such  bridge  or  bridges 
for  the  use  of  the  public  across  the  Republi- 
can river  and  Its  various  channels  and  cut- 
offs in  the  vicinity  of  the  city  of  Concordia, 
Cloud  county,  Kansas,  at  such  points  as  may 
be  by  said  board  of  county  commissioners  se- 
lected; and  to  remove  and  relocate  any 
bridge  heretofore  or  hereafter  erected  by  said 
county  and  which,  by  reason  of  changes  In 
the  channel  of  said  river,  has,  in  tbe  opinion 
of  said  board,  become  useless  to  the  general 
public."  Section  2  empowers  tbe  board  to  Is- 
sue the  bonds  of  the  county  in  such  amount 
as  may  be  nccessarj*  to  meet  the  expense  of 
such  removal  and  erection,  not  exceeding  the 
total  amount  of  $15,000.  Section  3  provides 
that  the  bonds  shall  not  be  sold  for  le-ss  than 
par,  and  authorizes  the  registry  of  the  Itonds, 
and  provides  for  their  payment  and  cancella- 
tion. Section  4  authorizes  the  county  commis- 
sioners to  levy  a  tax  annually  to  pay  the 
bonds  and  create  a  sluicing  fund  for  their 
final  redemption.  Section  5  provides  that 
none>)f  the  restrictions  in  any  former  statute 
shall  aiJply  to  or  In  any  way  affect  the  issu- 
ance of  lionds  under  this  act.  The  ground  up- 
on which  its  validity  is  assailed  Is  that  It  is 
a  Bi)eclul  .act,  and  for  that  reason  repugnant 
to  the  second  diuisc  of  section  17  of  article  2 
of  the  Constitution.  Ky  its  express  terms  the 
act  Is  special,  and  applies  to  Clond  county 
alone.  From  18."i!),  when  the  Constitution  was 
adopted,  until  the  amendment  of  1!)0.">  (Laws 
190,"),  p.  007,  c.  543),  the  Innguajre  of  section 
17  of  article  2  read  as  follows:  "All  laws  of 
a  general  nature  shall  have  a  uniform  opera- 
tion throughout  the  state;  and  In  all  cases 
where  a  general  law  can  be  made  applicable, 
no  special  law  shall  be  enacted." 

In  the  early  case  of  State  ex  rel.  v.  Hitch- 
cock, 1  Kan.  178.  81  Am.  Dec.  TMi,  this  provi- 
sion was  construed,  and  the  rule  declared,  that 
it  was  for  the  Legislature  to  determine  wheth- 
er their  puriKjscs  could  or  could  not  l)e  ex|)edl- 
ently  acconipll.«hed  by  a  general  law.  That 
rule  has  never  been  departed  from  by  the 
court,  in  construing  tlie  second  clause  of  the 
foregoing  provision.  Kambo  v.  Larrabee,  (i7 
Kan.  034,  73  Pac.  01.5.  and  cases  cited.  This 
constitutional  limitation  is  based  upon  the 
theory  that  the  state  is  a  unit,  to  l)e  governed, 
throughout  its  length  and  breadth,  on  all  sub- 


jects of  common  Interest,  by  tbe  same  laws, 
and  that  these  laws  should  be  general  in  their 
application  and  uniform  in  their  operation. 
When  It  was  adopted  the  evil  effects  of  spe- 
cial legislation,  enacted  at  the  behest  of  pri- 
vate individuals  or  local  communities,  were 
well  understood  and  appreciated.  The  mak- 
era  of  the  Constitution  were  confronted  with 
tbe  experience  of  the  older  states,  which  had 
demonstrated  that  Legislatures  were  wholly 
unable  to  withstand  the  CMistant  demands  for 
private  grants  of  jwwer  and  special  privilege. 
The  same  year  that  our  Constitution  was 
adopted  the  conditions  in  Illinois  had  reached 
such  a  stage  that.  In  the  language  of  the  Su- 
preme Court,  tlie  mischiefs  of  special  legisla- 
tion were  "beyond  recovery  or  remedy."  In 
tbe  opinion  of  the  case  of  Johnson  v.  Joliet  & 
Chicago  Railroad  Company,  23  IlL  202,  207. 
Justice  Breese  said:  "It  is  too  late  now  to 
make  this  objection;  since,  by  the  action  of 
the  General  Assembly  under  this  clause,  spe- 
cial acts  have  been  so  long  the  order  of  the 
day,  and  tbe  ruling  passion  with  every  Legis- 
lature which  has  convened  under  the  Consti- 
tution, until  their  acts  of  this  description  fill 
a  huge  and  misshai)en  volume,  and  Important 
and  valuable  rights  [are]  claimed  under  them. 
The  clause  has  been  wholly  disregarded,  and 
it  would  now  produce  far-spread  ruin  to  de- 
clare such  acts  unconstitutional  and  void." 

From  time  to  time,  in  opinions  written  up- 
on the  subject,  members  of  this  court  have. 
expres,sed  their  individual  dissent  to  the  doc- 
trine that  the  courts  were  bound  by  the  legis- 
lative determination.  In  Elevator  Co.  v. 
Stewart,  50  Kan.  378,  3S2,  32  Pac.  33,  34,  Jus- 
tice Valentine  said:  "It  can  make  but  very 
little  dlEfcreuc-e  what  might  be  tlie  views  of 
tbe  individual  members  of  this  court,  as  the 
court  is  now  constituted.  If  the  questions  now 
presented  by  counsel  were  original  questions, 
presented  to  tliem  for  the  first  time  now ;  for 
we  think  they  have  all  been  heretofore  settled 
by  numerous  prior  decisions  of  this  court." 

Mr.  Justice  Johnston  in  tlie  case  of  Elch- 
lioltz  V.  Martin.  53  Kan.  4.S0,  488,  36  Pac. 
10G4,  1065,  used  this  language:  "The  old 
question  so  often  raised  is  again  presented: 
Was  it  competent  for  the  Legislature  to  deter- 
mine whetlier  a  general  law  could  be  made  ai>- 
liilcable,  and  whether  a  siiecial  law  was  neces- 
sary? If  the  question  were  a  new  one,  the 
writer  of  this  opinion  would  l>e  iuellned  to  the 
view  tliat  the  courts  sliould  determine,  in  each 
case,  whether  this  constitutional  restriction 
had  been  violated  or  not ;  but  the  question  has 
been  put  at  rest  by  a  long  scries  of  decisions, 
holding  that  the  decision  of  the  <iuestiun  is 
exclusively  for  the  Legislature,  and  not  for 
the  courts."  And  in  tbe  same  opinion  the 
IK>ssibiiity  of  tbe  adoption  of  an  amendment 
is  thus  foresiiadowed:  "From  the  multiplicity 
of  special  acts  recently  enacted  it  apiiears 
that  tlie  constitutional  limitation  has  little 
force ;  but,  in  view  of  the  length  of  time  that 
the  rule  has  been  established  and  followed, 
we   are   of   the  opinion   that   the  question 
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nhonld  be  regarded  as  settled,  until  the  people 
shall  change  the  Ck)nstitutlon,  and  declare 
that  the  decision  of  the  lawmaking  power,  In 
respect  to  the  necessity  for  special  laws,  Is 
subject  to  Judicial  review." 

As  early  as  1854  the  same  question,  which 
was  presented  to  this  court  in  State  ex  rel. 
V.  Hitchcock,  supra,  was  before  the  Supreme 
Court  of  Indiana,  and  exactly  the  opposite 
construction  was  placed  upon  their  Consti- 
tution. In  the  opinion  in  Thomas  v.  Board 
of  Commissioners,  etc.,  5  Ind.  4,  it  was  said : 
"It  Is,  however.  Insisted  that  the  Legislature 
have  decided  a  general  law  to  be  applicable 
to  the  case  under  consideration,  that  from 
this  decision  there  Is  no  appeal,  and  that 
therefore  It  Is  not  competent  for  this  court 
to  decide  upon  the  validity  of  the  law  In 
question.  If  that  position  be  correct,  the 
twenty-third  section  has  no  vitality,  nor  Is 
there  any  reason  why  It  should  have  a  place 
In  the  Constitution.  It  would  Impose  no  re- 
striction upon  the  action  of  the  Legislature, 
nor  confer  any  power  which  that  body  would 
not  possess  In  the  absence  of  such  a  provision. 
If  that  section  iwrmits  the  Legislature  to 
enact  a  siieclal  or  local  law  ad  libitum.  In 
any  case  not  enumerated,  the  principle  In- 
volved would  deprive  this  court  of  all  au- 
thority to  call  In  question  the  correctness 
of  a  legislative  construction  or  Us  own  pow- 
ers under  the  Constitution.  We  are  not  pre- 
pared to  sanction  this  doctrine.  The  max- 
im that  'Parliament  Is  omnipotent,'  has  no 
place  In  American  jurisprudence.  Whether 
tue  Leg^lslature  have.  In  the  case  at  bar,  act- 
ed within  the  scope  of  their  uathorlty.  Is, 
In  our  opinion,  a  proper  subject  of  Judicial 
Inquiry." 

The  Indiana  court,  however,  receded  from 
this  position,  and  in  18C8,  the  decision  In  the 
case  quoted  from  was  expressly  overruled  In 
Gentile  v.  State,  29  Ind.  409.  In  1878  the 
Supreme  Court  of  New  Jersey,  construing 
a  similar  constitutional  provision,  declined 
to  adopt  the  construction  that  the  determina- 
tion of  the  Legislature,  to  the  effect  that  a 
general  law  could  not  be  made  applicable, 
was  binding  upon  the  courts,  and  In  the  case 
of  Pell  v.  City  of  Newark,  40  N."  J.  Law,  71, 
81,  29  Am.  Rep.  266,  used  this  language: 
"It  cannot  be  adopted  by  the  courts  without 
abandoning  one  of  the  most  Important 
branches  of  Jurisdiction  committed  to  them 
by  the  Constitution.  That  the  Legislature 
would  act  In  good  faith  must  be  presumed. 
Purity  of  motive  and  a  desire  to  keep  with- 
in the  prescribed  limitations  must  be  conced- 
ed to  Its  members  at  all  times ;  but  that  the 
people  should  have  deliberately  framed  and 
Imbedded  In  their  organic  law  an  amend- 
ment to  prohibit  special  legislation,  where 
general  laws  might  be  passed,  and,  at  the 
same  time,  should  have  Intended  to  put  leg- 
islative action  beyond  review,  where  there 
was  a  clear  infraction  of  the  prohibition,  is 
a  proposition  to  which  it  seems  impossible 
to  assent    The  mere  form  In  which  a  law 


Is  enacted  cannot  be  cbncliistv«  of  tlie  ques- 
tion." 

The  foregoing  quotations  Indicate  some  of 
the  many  reasons  that  might  have  been 
urged  In  support  of  the  other  theory  of  con- 
stitutional construction.  If  this  court  bad 
seen  fit  to  adopt  that  theory  when  the  case 
of  State  ex  rel.  v.  Hitchcock,  supra,  was  be- 
fore It. 

More  than  one-half  of  the  states  of  the 
Union  have  sought  to  curb  the  growing  evils 
of  special  legislation  by  constitutional  pro- 
hibitions. And  the  courts,  in  construing  pro- 
visions similar  In  language  to  our  section 
17  as  it  read  before  the  recent  amendment, 
have  almost  nniformly  held  It  to  be  the 
province  solely  of  the  Legislature  to  deter- 
mine when  a  general  law  can  be  made  ap- 
plicable. Whether  the  rule  adopted  In  State 
ex  rel.  v.  Hitchcock  was  sanctioned  by  the 
better  reason.  It  nndonbtedly  was  supported 
by  the  weight  of  authority.  In  many  of  the 
states  the  constitutional  limitation  Is  coup- 
led with  a  specific  enumeration  of  subjects 
with  respect  of  whi(4i  special  laws  are  ex- 
pressly forbidden.  This  Is  true  of  the  Con- 
stitutions of  all  of  the  newer  states,  and 
the  same  plan  has  been  adopted.  In  some  of 
the  older  states,  by  amendment  In  New 
York  the  Constitution  enumerates  13  sub- 
jects upon  which  the  Legislature  is  forbid- 
den to  pass  a  private  or  local  bill.  The  Con- 
stitution of  the  state  of  Washington  pro- 
hibits special  legislation  upon  18  subjects; 
that  of  North  Dakota  expressly  names  36, 
and  in  addition  thereto,  the  Constitution 
reads:  "Sec.  70.  In  all  other  cases  where  a 
general  law  can  be  made  applicable,  no  spe- 
cial law  shall  be  enacted;  nor  shall  the 
Legislative  assembly  Indirectly  enact  such 
special  or  local  law  by  the  partial  repeal  of 
a  general  law;  but  laws  repealing  local  or 
special  acts  may  be  passed." 

The  Constitntion  of  Missouri  was  amend- 
ed In  1876,  and  enumerates  32  subjects  up- 
on which  special  laws  are  prohibited,  among 
which  are  the  following:  "Regulating  the 
affairs  of  counties,  cities,  townships,  wards 
or  school  districts;  changing  the  names  of 
persons  or  places;  changing  the  venue  in 
civil  or  criminal  cases;  authorizing  the  lay- 
ing out  opening,  altering  or  maintaining 
roads,  highways,  streets  or  alleys;  relating 
to  ferries  or  bridges;  vacating  roads,  town 
plats,  streets  or  alleys;  authorizing  the 
adoption  or  legitimation  of  children;  lo- 
cating or  changing  county  seats ;  Incorporat- 
ing cities,  towns  or  villages,  or  changing 
their  charters;  granting  divorces;  erecting 
new  townships,  or  changing  township  lines, 
or  the  lines  of  school  districts ;  creating  of- 
fices, or  prescribing  the  powers  and  duties  of 
officers  In  counties,  cities,  townships,  elec- 
tion or  school  districts;  changing  the  law 
of  descent  or  succession;  regulating  the 
practice  or  Jurisdiction  of  or  changing  the 
rules  of  evidence  In  any  judicial  proceeding; 
regulating  the  management  of  public  schools, 
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the  bnlldlng  or  repairing  of  mAooI  bonseak 
and  the  raising  of  money  for  such  purposes ; 
fixing  the  rate  of  Interest;  affecting  the  es- 
tates of  minors  or  persons  nnder  disability; 
regulating  labor,  trade,  mining  or  mana- 
factarlng;  creating  corporations,  or  amend- 
ing, renewing,  extending  or  explaining  the 
charter  thereof;  granting  to  any  corpora- 
tion, association  or  individua]  any  special 
or  exduslre  right,  j)rlTllege  or  immunity, 
or  to  any  coiporation,  association  or  individ- 
ual the  right  to  lay  down  a  railroad  track; 
declaring  any  named  person  of  age;  giving 
effect  to  informal  or  invalid  wills  or  deeds; 
legalizing  the  unauthorized  or  iDvalld  acta 
of  any  officer  or  agent  of  the  state,  or  of 
any  county  or  mnnlcipallty  thereof."  In  ad- 
dition there  is  the  following  general  limita- 
tion: "In  all  other  cases  where  a  general 
law  can  be  made  applicable,  no  local  or  spe- 
cial law  shall  be  enacted}  and  whether  a 
general  law  could  have  been  made  applicable 
in  any  case  is  hereby  declared  a  Judicial 
question,  and  as  such  shall  be  Judicially  de- 
termined without  regard  to  any  legislative 
assertion  on  that  subject" 

Minnesota  amended  her  Constltntlon  in 
1882,  and  special  laws  upon  15  subjects  are 
prohibited,  and  there  Is  also  a  general  limita- 
tion, couched  in  the  identical  language  quoted 
from  the  Constitution  of  Missouri.  The  ex- 
perience of  those  states,  which  have  attempt- 
ed thus  to  solve  the  problem,  has  demonstrated 
that  it  Is  Impossible  to  anticipate  the  various 
subjects  upon  which  this  kind  of  legislation 
will  be  demanded.  The  fact  that  the  people 
have  not  attempted,  in  our  Constitution,  to 
enumerate  any  of  the  specific  subjects  wpoa 
which  the  Legislature  shall  not  pass  especial 
laws  has  the  effect,  necessarily,  to  expand 
rather  than  to  limit  the  scope  of  the  provision 
as  it  reads. 

The  inherent  vice  of  special  laws  Is  that 
they  create  preferences  and  establish  irregu- 
larities. As  an  inevitable  consequence,  their 
enactment  leads  to  improvident  and  ill-con- 
sidered legislation.  The  members  whose  par- 
ticular constituents  are  not  affected  by  a 
proposed  special  law  become  Indifferent  to  its 
passage.  It  is  customary,  on  the  plea  of  legis- 
lative courtesy,  not  to  Interfere  with  the  local 
bill  of  another  member;  and  members  are 
elected,  and  re-elected,  on  account  of  their 
proficiency  in  procuring  for  their  respective 
districts  special  privileges  In  the  way  of  local 
or  special  laws.  The  time  which  the  Legisla- 
ture would  otherwise  devote  to  the  considera- 
tion of  measures  of  public  importance  Is 
frittered  away  in  the  granting  of  special 
favors  to  private  or  corporate  interests  or  to 
local  communities.  Meanwhile,  in  place  of  a 
symmetrical  body  of  statutory  law  on  subjects 
of  general  and  common  interest  to  the  whole 
people,  we  have  a  wilderness  of  special  provi- 
sions, whose  operation  extends  no  further 
th.-in  the  boundaries  of  the  particular  school 
district  or  township  or  county  to  which  they 
«-ere  made  to  apply.   For  performing  the  same 


services  the  sheriff  w  register  of  deeds  or 
probate  Judge  of  one  county  receives  an  en- 
tirely different  compensation  from  that  re- 
ceived by  the  same  officer  of  another  county. 
The  people  of  one  community  of  the  state  are 
governed,  as  to  many  subjects,  by  laws  wholly 
different  from  those  which  apply  to  other 
localities.  Worse  still,  rights  and  privileges, 
which  should  ooly  result  from  the  decree  of  a 
court  of  competent  Jurisdiction  after  a  fnll 
hearing  and  notice  to  all  parties  in  interest, 
are  conferred  upon  individuals  and  private 
corporations  by  special  acts  of  the  Legislature, 
without  any  pretense  of  Investigation  as  to 
merits,  or  of  notice  to  adverse  parties. 

Commenting  upon  the  evils  of  special  legis- 
lation, Mr.  Samuel  P.  Orth,  in  the  Atlantic 
Monthly  for  January,  1906  (volume  97,  p.  69), 
uses  this  language:  "The  Romans  recognized 
the  distinction  between  private  bills  and  laws. 
To  them  special  laws  were  prlvilegia  or  con- 
stltutionls  prlvilegia.  In  England  they  used 
to  say,  when  a  public  bill  was  passed:  'Le 
rol  le  veut' — It  Is  the  king's  wish ;  and  of  a 
private  measure:  'Solt  fait  comme  11  est 
desire' — let  It  be  granted  as  prayed  for.  Here 
Is  the  gist  of  the  matter:  A  public  law  is  a 
measure  that  affects  the  welfare  of  the  state 
as  a  unit;  a  private  law  In  one  that  provides 
an  exception  to  the  public  rul&  The  one  is 
an  answer  to  a  public  need,  the  other  an  an- 
swer to  a  private  prayer.  When  it  acts  upon 
a  public  bill,  a  Leglslat\ire  legislates ;  when  It 
acts  upon  a  private  bill.  It  adjudicates.  It 
passes  from  the  function  of  a  lawmaker  to  that 
of  a  Judge.  It  Is  transformed  from  a  tribune 
of  the  people  into  a  Justice  shop  for  the  seekor 
after  special  privilege." 

It  has  been  estimated  that  fully  one-half  of 
the  laws  enacted  by  the  state  Legislatures  In 
recent  years  have  been  special  laws.  Since 
1869  the  rapid  growth  of  cities  and  towns  has 
produced  so  many  changes  in  social  and  eco- 
nomic conditions,  and  added  so  much  to  the 
complex  necessities  of  local  communities,  that 
the  demand  upon  Legislatures  for  this  spedea 
of  class  legislation  has  increased,  and  the  evU 
effects  have  multiplied.  The  Lieglslature  of 
1905,  which  differed  In  this  respect  but  little 
from  its  predecessors,  passed  no  less  than  25 
special  acts  relating  to  bridges,  and  35  fixing 
the  fees  of  officers  in  various  counties  and 
cities.  Out  of  a  total  of  527  chapters  more 
than  half  are  special  acts.  This  does  not  in- 
clude aptproprlation  laws  which,  from  their 
nature,  are  Inherently  special.  The  first  act 
passed  by  this  Legislature  declared  a  certain 
young  woman  the  adopted  child  and  heir  at 
law  of  certain  persons.  Others  changed  the 
names  of  Individuals.  Many  granted  valuable 
rights  and  privileges  to  private  corporations. 
Hundreds  granted  special  favors  to  municipal 
corporations,  and  many  others  conferred  spe- 
cial privileges  upon  Individuals.  Such  were 
the  conditions  which  Induced  the  people,  at 
the  general  election  in  1906,  to  change  the 
Constitution,  by  adopting  the  amendment  to 
section  17  of  article  2.    The  amendment  was 
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submitted  by  the  Legislature  of  1905  (Laws 
1905,  p.  907,  c.  543,  {  1),  and  reads  as  follows, 
the  amendatory  part  being  Italicized:  "All 
laws  of  a  general  nature  shall  have  a  uniform 
operation  throughout  the  state;  and  In  all 
cases  where  a  general  law  can  be  made  ap- 
plicable no  special  law  shall  be  enacted ;  and 
whether  or  not  a  lav)  enacted  is  repugnant  to 
thi*  provision  of  the  Oonititution  shall  be  con- 
strued and  determined  Iru  the  courts  of  the 
state."  The  only  change  is  to  require  the 
courts  to  determine,  as  a  judicial  question, 
whether  In  a  given  case  this  provision  has 
been  complied  with  by  the  Legislature.  The 
amendment  adds  nothing  to  the  mandatory 
character  of  the  provision.  As  It  read  origi- 
nally it  was  mandatory,  and  the  validity  of 
every  law,  enacted  by  the  Legislature  since 
the  adoption  of  the  Ck>nBtltution,  may  be  said 
to  hare  depmded  upon  a  strict  compliance 
with  It.  Under  the  construction  adopted  by 
the  court,  however,  the  way  was  open  for  the 
Legislature  to  disregard  both  the  spirit  and 
the  letter  of  the  provision;  and,  as  we  have 
attempted  to  show,  both  have  been  honored 
more  in  the  breach  than  in  the  observance.  It 
is  apparent  that  had  this  section,  as  originally 
adopted,  provided  that  the  courts  should  de- 
termine the  question,  or  had  a  difTerent  rule 
of  construction  been  adopted  by  the  court, 
many  laws  must  necessarily  have  been  de- 
clared invalid  because  repugnant  to  the  provi- 
sion. 

Constitutions  are  the  work  of  the  people, 
not  of  Legislatures  or  of  courts.  The  peo- 
ple give,  and  the  people  take  away,  con- 
stltatlonal  provisions.  The  adoption  of  the 
amendment  must  be  regarded  as  the  sober, 
second  thought  of  the  people  upon  the  sub- 
ject, and  as  an  emphatic  declaration  of  their 
determination  to  strike  at  the  root  of  the 
evil,  and  to  rely  upon  the  vigilance  of  the 
courts  to  restrain  the  action  of  the  Legis- 
lature in  the  future.  The  Legislature  no 
longer  have  the  power  of  finally  determining, 
either  that  a  proposed  law  will  have  uniform 
operation  throughout  the  state,  or  that  a  lo- 
cal condition  exists  which  requires  a  special 
law.  A  cursory  glance  through  the  bulky 
Tolxmie  of  the  session  laws  of  the  Legislature 
of  1907  indicates  that  the  adoption  of  the 
amendment  has  not  served  any  good  purpose, 
unless  the  action  of  the  courts  shall  give  to 
It  the  effect  which  the  people  intended. 

As  observed,  the  provision  has  not  been  al- 
tered, except  to  take  from  the  Legislature 
and  give  to  the  courts  the  final  determination 
of  the  question  whether  a  given  act  of  the 
Legislature  is  repugnant  to  Its  terms.  It 
still  recognizes  the  necessity  for  some  spe- 
cial legislation.  It  Is  still  a  limitation,  and 
not  a  prohibition.  Without  some  special  laws 
state  governments  oould  not  exist  An  ap- 
propriation law,  however  general  in  Its  terms, 
is  necessarily  special.  A  law  changing  the 
boundaries  of  a  judicial  district  is  a  special 
law,  but  one  which  may  be  required  at  any 
timet  and  to  enact  a  general  law  upon  the  sub- 


ject, might  accomplish  more  eTll  than  good. 
Again,  conditions  sometimes  arise,  and  emer' 
gencles  are  created,  which  require  the  enact- 
ment of  special  legislation.  The  mere  men- 
tion of  the  subject  in  the  Constitution  is  a 
recognition  of  this  necessity. 

What  is  the  attitude  which  the  courts  must 
take,  in  respect  to  this  subject,  since  the 
amendment?  In  the  quotations  from  the  Mis- 
souri and  Minnesota  amendments,  supra,  it 
will  be  observed  that  they  provide  that  the 
question  "shall  be  judicially  determined  with- 
out regard  to  any  legislative  assertion  on  that 
subject,"  but  without  the  addition  of  these 
words  the  attitude  of  the  courts,  in  our  (pin- 
ion, must  be  the  same.  It  will  be  the  duty  of 
the  courts  to  determine  the  question  without 
reference  to  anything  the  Legislature  has  de- 
clared, either  in  the  act  In  question  or  In 
other  acts. 

It  is  obvious  that  the  amendment  has  the 
effect  to  destroy  the  force  of  some  of  the  for- 
mer decisions  of  this  court  as  precedents.- 
The  general  canon  of  statutory  construction, 
which  makes  it  the  duty  of  courts  to  uphold 
the  validity  of  a  law  if  It  la  possible  to  do  so, 
can  have  no  application  in  the  future,  where 
an  act  Is  assailed  as  repugnant  to  this  provi- 
sion, however  much  that  principle  may  ap- 
ply to  objections  falling  under  other  provi- 
sions of  the  Constitution. 

The  Constitution  expressly  forbids  special 
laws  where  a  general  law  can  be  made  to 
apply.  When  a  special  law  Is  passed,  there- 
fore, the  Legislature  necessarily  determines. 
In  the  first  instance,  that  a  general  law  can 
not  be  made  to  apply.  But  their  determina- 
tion is  not  final.  There  is,  of  course,  a  pre- 
sumption that  public  officers  have  discharged 
their  duties  properly,  and  every  act  of  the 
Legislature  is  presumed  to  be  valid  until 
there  is  a  judicial  determination  to  the  con- 
trary. But  when  a  special  law  has  be^i  en- 
acted, and  its  validity  is  assailed  in  the 
courts,  the  question  is  to  be  finally  determined 
by  the  courts  as  a  judicial  question,  uncon- 
trolled by  the  determination  of  the  Legisla- 
ture. The  courts  must  determine  the  ques- 
tion, as  other  purely  judicial  questions  are 
determined,  by  reference  to  the  nature  of 
the  subject,  not  upon  proof  of  facts  or  con- 
ditions, but  upon  the  theory  that  judicial 
notice  supplies  the  proof  of  what  courts  are 
bound  to  know,  and  that  courts  must  be 
aware  of  those  things  which  are  within  the 
common  knowledge,  observation,  and  experi- 
ence of  men  generally. 

The  first  clause  of  this  section  of  the  Con- 
stitution involves  the  question  of  classifica- 
tion, which  it  is  apparent  does  not  enter  into 
the  present  case.  Here  there  will  doubtless 
remain  in  the  future  an  ample  field,  upon 
which  lawyers  may  contend  and  courts  and 
judges  differ.  It  may  be  said  in  passing, 
however,  that  It  will  be  the  duty  of  the 
courts,  when  that  question  arises,  to  apply 
the  established  tests  to  determine  whether 
an  attempted  classification  of  the  Leglalatura 
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Is  a  proper  one,  baaed  upon  some  apparently 
natural  reason,  suggested  by  necessity  and 
occasioned  by  a  real  difference  In  the  situation 
and  circumstances  of  the  class  to  wblch  it 
applies,  or  whether  it  Is  arbitrary  or  capri- 
cious, and  excludes  from  its  provisions  some 
persons,  localities,  or  things  to  which  It  would 
naturally  apply  except  for  Its  own  limita- 
tions. It  may  be  said,  howeTer,  that  it  will 
not  become  the  duty  of  the  courts  to  Invent 
reasons  for  upholding  a  law  which  is  repug- 
nant to  either  clause  of  this  provision. 

It  requires  no  argument  or  discussion  to 
demonstrate  that  the  special  act  in  question 
violates  tlie  Constitution.  To  enact  a  gen- 
eral law  on  the  subject,  giving  to  boards  of 
county  commissioners  in  every  county  in  the 
state  authority  to  build  or  remove  bridges,  ap- 
propriate funds,  and  issue  bonds  to  meet  the 
expense  thereof,  under  such  restrictions  and 
limitations,  upon  their  authority  in  the  prem- 
ises as  the  Legislature  may  deem  wise  and 
salutary,  would  not  require  more  than  ordi- 
nary slclll  in  the  science  of  legislation. 

We  are  not  concluded  either  way  by  the 
fact  that  a  general  law  on  the  subject  was 
In  existence  when  a  special  act  was  passed. 
That  fact,  however,  serves  as  an  apt  Illustra- 
tion of  the  adaptability  of  a  general  law  up- 
on the  subject,  and  as  an  argument  against 
the  necessity  for  a  special  law.  It  Is  argued 
that  the  local  conditions  in  Clond  county  are 
such  as  to  authorize  an  exception  to  be  made, 
and  to  require  this  special  act.  It  appears 
that  the  bridge  wblch  the  board  were  Intend- 
ing to  remove  was  built,  in  the  first  place,  by 
authority  of  a  special  law  enacted  In  1903; 
that  the  claims  for  a  special  law  at  that  time 
were  that  the  river  had  abandoned  its  chan- 
nel and  left  a  former  bridge  useless.  Every- 
body knows  that  the  rivers  of  the  Missouri 
valley  frequently  change  their  course,  and 
create  conditions  similar  to  those  which  ex- 
isted In  Cloud  county  in  1906.  The  experi- 
ence of  Cloud  county  In  this  respect  differs 
from  that  of  many  other  counties  in  the 
state.  If  at  all,  only  in  the  extent  to  which 
that  county  has  suffered.  From  25  to  30 
special  laws  of  this  nature  have  been  passed 
by  almost  every  Ijcglslature  for  years,  and 
fractically  the  same  reasons  urged  for  their 
enactment.  No  reason  can  be  suggested  why 
a  general  law  upon  the  subject  could  not  be 
made  to  apply  with  a  uniform  operation 
throughout  the  state  wherever  similar  con- 
ditions are  likely  to  arise.  In  fact,  the  only 
suggestion  made  as  to  why  the  general  law, 
already  In  existence,  authorizing  the  erection 
of  bridges,  is  not  sufficient  to  meet  the  con- 
ditions is  that,  in  the  opinion  of  the  members 
of  the  board,  the  voters  would  defeat  any 
proposition  submitted.  This  amounts  to  a 
confession  that  in  the  act  In  question  there 
inhere  the  vices  which  the  amendment  was 
designed  to  prevent.  To  hold  that  the  rea- 
sons suggested  are  sufficient  to  warrant  a 
special  law  would  raise  again  the  lid  of  Pan- 
dora's box  only  to  permit  Its  evils  to  escape. 


It  follows,  therefore,  that  the  act  must  be  de- 
clared void. 

The  Judgment  will  be  reversed,  and  the 
cause  remanded  for  further  proceedings. 


(77  Kan.  741) 
GARDNER  et  al.  v.  STATE  ex  rel.  BCRCII. 
County  Atty. 
(Supreme  Court  of  Kansas.    April  11,  1908.) 

1.  Quo  Wabbxnto— Parties  Defendast. 

The  state  may  bring  an  action  of  quo  war- 
ranto to  test  the  validity  of  a  corporatp  oi^ 
ganization  eitlipr  SKainst  the  persons  who  of- 
ficially undertake  to  exercise  its  powers  and 
franchises  or  against  the  organization  itself  by 
the  name  it  asKumeg ;  and  in  either  case  a  valid 
and  binding  judgment  of  nullity  may  be  ren- 
dered. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  41,  Quo  Warranto,  H  44,  45.] 

2.  Schools  and  School  Districts— Union  of 
Districts— Statutory  I'hovisions— Majob- 
iTT  OP  Voters — What  Constitutes. 

According  to  section  1.  c.  30.",  p.  .'KiT.  T..aws 
1901,  providing  for  the  voluntary  disorganiza- 
tion and  consolidation  of  adjacent  school  dis- 
tricts, a  majority  of  the  voters  in  a  district  must 
vote  for  the  proposition  to  disorganize  and  con- 
solidate, or  the  proposition  is  lost.  A  majority 
of  those  who  attend  the  meeting  is  not  suffi- 
cient, unless  that  also  be  a  majority  of  the  vot- 
ers in  the  district. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  43,  Schools  and  School  Districts,  §  CC.] 

3.  Same. 

The  statute  referred  to  contemplates  that  all 
districts  proposing  to  disorganize  and  consolidate 
must  vote  upon  the  same  proposition  which  mnst 
carry   in  all  or  fail. 

4.  Statutes — Special  Act — Disoboanization 
AND  Consolidation  of  School  Districts. 

Chapter  244,  p.  384,  r.,aws  1907,  purporting 
to  legalize  and  validate  the  steps  taken  in  the 
matter  of  the  disorganization  and  consolidation 
of  certain  school  districts,  is  not  a  corative  or 
confirmatory  art.  It  is  creative  in  its  nature, 
and  attempts  to  originate  a  union  district  from 
separate  districts  which  it  attempts  to  disor- 
ganize. 

5.  Saue. 

The  statute  last  referred  to  is  a  special  act 
relating  to  the  voluntary  disorganization  and 
consolidation  of  school  distrirts.  Under  the 
power  conferred  upon  it  by  section  17  of  article 
2  of  the  Constitution  this  court  decides  that  a 
general  law  can  be  made  applicable  to  that  sub- 
ject, and  therefore  that  the  special  act  la  void. 
[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  44,  Statutes,  i  78.] 

(Syllabus  by  the  Court) 

Error  from  District  Court,  Saline  County; 
R.  R.  Rees,  Judge. 

Quo  warranto  by  the  state,  on  the  relation 
of  Charles  W.  Burch,  county  attorney,  against 
Wlliiaiu  Gardner  and  others,  to  oust  them 
from  the  exercise  of  powers  claimed  as  the 
board  of  directors  of  a  union  school  district 
Judgment  for  the  state,  and  defendants  bring 
error.    Affirmed. 

Ritchie  &  Abel,  for  plaintiffs  in  error.  Z. 
C.  Mllllken,  H.  C.  Tobey,  and  C.  W.  Burcb. 
for  def^idant  in  error. 

BURCH,  X  In  the  year  1901  the  Legisla- 
ture enacted  a  law  providing  for  the  volun- 
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tary  disorganization  and  consolidation  of  ad- 
jacent school  districts.  A  portion  of  the 
first  section  reads  as  follows: 

"Whenever  the  Inhabitants  of  two  or  more 
adjacent  school  districts  of  the  state  of 
Kansas  desire  to  unite  for  the  purpose  of 
forming  a  single  or  union  school  district 
and  conducting  therein  a  graded  school,  the 
clerks  of  the  several  districts  shall,  upon 
a  written  application  of  five  voters  of  their 
respective  districts,  or  by  order  of  the  several 
school  district  boards,  call  a  meeting  of  the 
voters  of  euch  districts  at  their  respective 
scboolhouaes,  by  posting  up  printed  notices 
thereof  In  like  manner  as  provided  for  calling 
Bcbool  district  meetings,  and  if  a  majority 
of  the  voters  in  eadi  of  two  or  more  adjacent 
districts  shall  vote  to  unite  for  tue  purpose 
herein  stated,  the  clerks  of  such  districts  shall 
thereupon,  in  writing,  notify  the  county  su- 
perintendent of  such  action;  provided,  tbat 
the  vote  In  any  district  shall  be  made  condi- 
tional upon  its  carrying  in  certain  other 
named  districts  proposing  to  unite.  Upon 
such  notice,  It  shall  be  the  duty  of  the  coun- 
ty superintendent,  and  he  Is  hereby  authoriz- 
ed, at  his  discretion,  to  declare  the  districts 
so  voting  disorganized,  and  to  designate  a 
time  and  place  for  a  meeting  of  the  voters 
of  said  district  so  voting,  for  the  purpose  of 
electing  a  board  of  directors,  consisting  of  a 
director,  clerk,  and  treasurer,  notice  of  which 
meeting  shall  be  given  by  turinted  notices, 
posted  in  five  public  places  in  the  districts 
uniting."    Sess.  Laws  1901,  p.  557,  c.  305,  i  1. 

If  the  territory  of  a  union  district  lie  in 
more  than  one  county,  the  county  superin- 
tendents of  the  various  counties  act  together. 
In  January,  1900,  the  question  of  disorganiza- 
tion and  the  formation  of  a  union  district 
was  agitated  in  school  districts  numbered 
8,  11,  81,  and  87  in  Saline  county  and  Joint 
district  No.  7  of  Saline  and  Ottawa  counties. 
Petitions  duly  signed  by  the  requisite  number 
of  voters  were  presented  to  the  clerks  of  the 
districts  named,  each  requesting  the  board 
of  directors  to  call  a  meeting  to  vote  upon 
the  proposition  of  consolidation.  None  of 
the  boards  of  directors  acted,  but  in  each 
district  the  clerk  called  a  meeting.  In  dis- 
trict No.  8  the  petition  asked  for  an  elec- 
tion to  vote  upon  the  proposition  to  con- 
solidate with  districts  No.  81,  No.  87,  and  No. 
7.  The  clerk's  notice  of  election  called  for 
an  election  to  vote  upon  the  proposition  to 
unite  with  districts  No.  11,  No.  81,  No.  87,  No. 
7,  or  any  of  them.  At  the  election  only  two 
forms  of  ballot  were  used,  one  for  and  one 
against  consolidation  with  districts  No.  11,  No. 
81,  No.  87,  and  No.  7.  The  proposition  to  con- 
solidate the  five  districts  carried.  In  dis- 
tricts No.  11,  No.  81,  No.  87,  and  No.  7  the 
petition  and  the  notice  called  for  an  elec- 
tion to  vote  upon  the  proposition  of  consolida- 
tion with  district  No.  8.  In  each  of  those 
districts  but  two  forms  of  ballot  were  used 
at  the  election,  one  for  aud  one  against  con- 


solidation with  district  No.  8.  The  propo- 
sition carried  in  district  No.  81,  lost  In  dis- 
trict No.  11,  and  lost  in  district  No.  87.  In 
district  No.  7  there  were  54  electors.  Of  this 
nimiber  38  participated  in  the  election.  Twen- 
ty-seven votes  were  cast  for,  and  11  votes 
against,  the  proposition  to  consolidate  with 
district  No.  8. 

The  results  of  the  various  elections  hav- 
ing been  reported,  the  county  superintendent 
of  Saline  county  declared  districts  No.  8  and 
No.  81  to  be  disorganized,  aud  Joined  with 
the  county  superintendent  of  Ottawa  county 
in  a  similar  declaration  respecting  joint  dis- 
trict No.  7.  The  two  offldais  further  assumed 
to  say  that  by  the  authority  In  them  vested 
they  had  formed  a  consolidated  or  union  dis- 
trict of  the  territory  comprising  former  dis- 
tricts No.  8  and  No.  81  In  Saline  county  and 
joint  district  No.  7  of  Saline  and  Ottawa 
counties  to  be  known  as  union  district  No.  1, 
and  a  time  and  place  was  designated  for  a 
meeting  of  the  voters  to  choose  officers  of 
such  union  district  Afterward  an  election 
was  held  at  which  William  Gardner  was  de- 
clared elected  director.  Thomas  Irwin  was 
declared  elected  treasurer,  and  Howard  Burke 
was  declared  elected  clerk.  Upon  the  attempt 
of  the  gentlemen  to  assume  the  functions  of 
the  board  of  directors  of  a  union  school  dis- 
trict, the  state,  upon  the  relation  of  the  coun- 
ty attorney  of  Saline  coimty.  Initiated  this 
litigation  by  bringing  an  action  of  quo  war- 
ranto against  them  to  oust  them  from  the 
exercise  of  the  powers  they  claimed.  The 
ground  of  the  action  was  that  the  attempt 
to  disorganize  districts  No.  8,  No.  81,  and  No. 
7  aud  to  organize  them  into  a  union  district 
was  Illegal  and  wholly  void.  A  demurrer  to 
the  petition  on  the  ground  of  a  defect  of 
parties  defendant  in  that  union  district  No. 
1  was  not  made  a  party  was  overruled.  The 
case  was  tried  upon  its  merits,  the  district 
court  made  findings  of  fact  in  detail  of 
which  the  foregoing  contains  a  summary, 
and  made  conclusions  of  law  as  follows: 

"(1)  That  the  proposition  to  disorganize 
Joint  school  district  No.  7  of  Saline  and  Ot- 
tawa counties,  and  to  consolidate  with  school 
district  No.  8,  Saline  county,  did  not  receive 
the  vote  of  the  majority  of  voters  In  said 
district  and  was  lost. 

"(2)  That  the  method  of  voting  was  such 
that  no  one  was  given  an  opportunity  of  vot- 
ing for  the  formation  of  the  district  that  was 
to  be  formed. 

"(3)  That  Union  district  No.  1  declared  to 
have  been  organized  by  these  proceedings  is 
an  illegal  organization,  and  the  defendants 
have  no  warrant  or  authority  in  law  to  per- 
form the  duties  of  members  of  the  school 
board  in  such  Illegal  school  district 

"(4)  Tbat  original  school  districts  Nos.  7, 
8,  and  81  still  exist  aud  remain  unaltered." 

Before  Judgment  was  rendered  upon  the 
findings  of  fact  and  conclusions  of  law  the 
Legislature  of  1907  passed  an  act  as  follows: 
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"As  act  legalizing  and  validating  the  acta 
and  steps  taken  In  disorganizing  school 
districts  No.  8  and  No.  81,  in  Saline  conn- 
ty,  Kansas,  and  Joint  school  districts  No. 
7  of  Saline  and  Ottawa  counties,  Kansas, 
and  organizing  said  school  districts  into 
union  school  district  No.  1  of  Saline  and 
Ottawa  counties,  Kansas,  and  legalizing 
the  election  of  school  officers  therein  and 
the  acts  of  such  officers. 
"Be  it  enacted  by  the  Legislature  of  the 
state  of  Kansas: 

"Section  1.  That  all  of  the  petitions  and 
notices  given  and  posted  for  the  election  held 
in  school  districts  No.  8  and  No.  81  of  Saline 
county,  Kansas,  and  Joint  school  district  Na 
7  of  Saline  and  Ottawa  counties,  Kansas,  in 
the  month  of  February,  A.  D.  1906,  relative 
to  the  disorganization  of  each  of  said  school 
districts  and  organizing  each  of  said  dis- 
tricts into  union  school  district  No.  1  of  Sa- 
line and  Ottawa  counties,  Kansas,  and  the 
election  thereafter  held  in  said  districts  for 
the  purposes  aforesaid,  be  and  the  same  are 
hereby  legalized  and  validated,  the  same  as 
though  said  notices  and  the  petitions  there- 
for and  all  other  steps  taken  in  pursuance 
thereof  had  been  made,  had  and  taken  in 
strict  conformity  to  the  provisions  contained 
In  section  6151  of  the  General  Statutes  of 
Kansas  1901. 

"Sec.  2.  That  all  acts  and  matters  done  and 
made  of  record  by  the  county  superintendents 
of  Saline  and  Ottawa  counties,  Kansas,  rela- 
tive to  the  disorganization  of  said  school  dis- 
tricts No.  8  and  No.  81  of  Saline  county,  Kan- 
sas and  Joint  school  district  No.  7  of  Saline 
and  Ottawa  counties,  Kansas,  and  the  or- 
ganization of  said  districts  into  union  school 
district  No.  1  of  Saline  and  Ottawa  coun- 
ties, Kansas,  be  and  the  same  are  hereby 
legalized  and  made  valid,  the  same  as  if 
said  matters  and  acts  had  been  done,  perform- 
ed and  entered  of  record  In  strict  conform- 
ity with  the  laws  of  the  state  of  Kansas  then 
existing  therefor. 

"Sec.  3.  That  the  election  of  the  school  of- 
ficers of  said  union  school  district  No.  1  of 
Saline  and  Ottawa  counties,  Kansas,  held  In 
said  district  on  the  13th  day  of  June,  A.  D. 
1906,  and  all  acts  of  said  officers,  are  here- 
by legalized  and  made  valid,  the  same  as  if 
said  acts  had  been  fully  authorized  by  the 
laws  of  the  state  of  Kansas  then  existing." 
Chapter  244,  pp.  384,  385,  Seas.  Laws  1007. 
An  application  to  file  a  supplemental  an- 
swer setting  up  this  act  was  denied,  and 
Judgment  was  rendered  for  the  state.  The 
defendants  prosecute  error. 

The  demurrer  to  the  petition  was  properly 
overruled.  The  courts  have  Involved  them- 
selves In  some  confusion  respecting  the  mat- 
ter of  parties  to  proceedings  In  cases  of  this 
character,  although  it  ought  to  be  free  from 
difficulty.  The  state  may  proceed  against  par- 
ties assuming  to  be  the  officers  of  a  corpora- 
tion to  oust  them  from  the  exercise  of  cor- 


porate power  OB  the  gionnd  no  corporation 
exists.  If  the  fact  be  established  that  no 
corporation  exists,  the  parties  proceeded 
against  are  of  course  shorn  of  their  claimed 
authority,  and  the  adjudication  stands  that 
there  is  no  corporate  iMdy  of  which  they 
might  be  officers.  This  is  simple  and  logical. 
It  is  not  necessary  to  appear  to  recognize  for 
the  purpose  of  suit  the  existence  of  something 
whose  nonexistence  is  ttte  very  basis  of  th« 
proceeding.  The  Judgment  is  condnsive,  be- 
cause the  persons  who  must  make  the  Tislbis 
display  of  corporate  life.  If  there  be  any,  are 
prohibited  from  claiming  any  further  right 
to  do  so.  On  the  other  hand,  there  may  be  in 
full  operation  that  which  appears  to  be  a  cor- 
poration, whldi  is  fully  <H:ganized,  has  a  com- 
plete set  of  oCHcera,  acquires  and  holds  prop- 
erty, makes  contracts,  brings  and  defends 
suits,  exercises.  In  fact,  all  the  powers  and 
privileges  and  Incurs  all  the  liabilities  of  a 
corporation,  and  indeed  which  Is  a  corpora- 
tion as  against  all  the  world  except  the  state. 
In  such  a  case  the  state  may  accept  the  sit- 
uation as  it  finds  it,  attack  the  apparent  en- 
tity by  the  name  It  assumes  to  bear,  l»lng  tt 
into  court  and  there  strip  It  of  all  its  preten- 
sions. This  is  also  simple  and  logical,  and 
there  Is  no  need  to  be  nonplused  by  any  ot 
the  scholastic  difficulties  with  which  inge- 
nuity in  linguistics  and  metaphysics  may 
cloud  either  view. 

The  position  of  this  court  upon  the  subject 
is  settled  by  two  decisions — State  ex  rel.  y. 
Com'rs  of  Ford  County,  12  Kan.  441,  and 
State  T.  Railway  Co.,  74  Kan.  413,  87  Pac. 
096.  In  the  first  case  the  Attorney  General 
brought  an  action  on  behalf  of  the  state 
against  persons  assuming  to  act  as  officers  <tf 
a  newly  organized  coimty,  praying  that  they 
might  be  ousted  from  the  exercise  of  the 
functions,  powers,  and  duties  of  the  offices 
they  claimed,  and  that  the  county  organiza- 
tion be  declared  null  and  void.  The  syllabus 
reads:  "Where  a  county  organization  of  a 
new  county  has  been  obtained  through  false- 
hood and  fraud  by  presenting  to  the  Govern- 
or a  false  and  fraudulent  memorial  and  false 
and  fraudulent  census  returns,  the  Supreme 
Court  may,  in  an  action  in  the  nature  of  qa» 
warranto  against  the  persons  assuming  to  act 
as  officers  of  such  organization,  inquire  into 
said  falsehood  and  fraud,  and  declare  the 
organization  illegal  and  void."  In  the  second 
case  a  charter  for  a  private  corporation  had 
been  fraudulently  procured,  and  the  powers 
exercisable  under  such  a  charter  had  been 
perverted  and  abused.  The  Attorney  General 
brougbt  an  action  on  behalf  of  the  state 
against  the  corporation  by  name  to  have  it 
adjudged  to  be  a  nullity.  The  syllabus  reads: 
"For  the  purpose  of  procuring  a  decree  en- 
Joining  a  corporation  from  acting  as  such  on 
the  ground  of  the  nuIHty  of  Its  organization. 
It  is  not  necessary  that  the  Individual  coe- 
porators  or  officers  of  the  company  be  made 
defendants  and  process  be  served  upon  them 
as  sudi;  but  the  state  by  which  the  corporate 
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authorltr  was  granted  is  the  proper  party 
to  bring  eudi  an  action,  tlirough  its  proper 
officer,  and  it  is  well  brought  when  brouglit 
against  tlie  corporation  alone."  It  is  not  nec- 
essary to  follow  the  circuit  taken  by  the  opin- 
ions in  the  two  cases;  the  conclusion  in  each 
one  having  been  so  clearly  and  definitely  for- 
mulated. The  result  is  that  the  state  may 
bring  an  action  of  quo  warranto  to  test  the 
validity  of  a  corporate  organization  either 
against  the  persons  who  offlcially  undertake 
to  exercise  its  powers  and  franchises  or 
against  the  organization  itself  by  the  name  it 
assumes;  and  in  either  case  a  valid  and  bind- 
ing Judgment  of  nullity  may  be  rendered. 

The  findings  of  fact  returned  by  the  district 
court  are  not  questioned.  The  first  conclu- 
sion of  law  was  inevitable  in  view  of  the 
statute.  The  Legislature  might  liave  provid- 
ed that  a  majority  of  the  votes  cast  at  the 
district  meeting  should  control,  and  thus 
have  left  the  question  of  disorganization  to 
be  determined  by  those  who  should  attend 
the  meeting.  But  it  did  not  do  so.  The  lan- 
guage is:  "If  a  majority  of  the  voters 
*  •  *  shall  vote,"  etc.  A  majority  of  the 
voters  in,  a  district  must  vote  for  the  proposi- 
tion before  the  district  can  disorganize  and 
unite  with  another.  In  district  No.  7  just 
half  the  voters  voted  to  unite  with  district 
No.  8.  They  could  not  bind  their  neighbors. 
It  required  a  majority,  and  the  proposition 
lost  The  second  conclusion  of  law  Is  cor- 
rect, and  because  of  the  method  adopted  no 
individual  in  all  the  five  districts  voted  for 
the  union  district  which  was  declared  to  be 
formed.  The  people  in  No.  8  voted  to  unite 
with  No.  XI,  No.  81,  No.  87,  and  No.  7.  and 
thus  to  form  a  union  district  composed  of 
five  districts.  The  people  in  No.  81  voted  for 
a  small  district  composed  of  their  own  and 
No.  8.  The  people  in  all  the  other  districts 
voted  upon  the  question  of  consolidation  with 
No.  8.  They  declined  to  give  up  their  separate 
organizations,  and  the  net  result  was  that  the 
declaration  of  the  two  coimty  superintendents 
did  not  have  a  solitary  vote  to  support  it. 
The  statute  contemplates  that  all  the  dis- 
tricts proposing  to  disorganize  and  to  unite 
shall  vote  upon  the  same  proposition  which 
must  carry  in  all  or  fail.  The  phraseology 
employed  is  somewhat  btmgliug,  but  such  is 
the  clear  intent,  to  prevent  districts  from  be- 
ing forced  into  a  combination  which  would 
be  repudiated  if  it  were  fairly  presented  for 
acceptance  or  rejection.  The  proceedings  to 
disorganize  and  consolidate  school  districts 
are  purely  voluntary  on  the  part  of  the  peo- 
ple of  such  districts.  They  take  action  and 
notify  the  county  superintendent  of  the  re- 
sult True,  the  effect  of  this  action  is  held  in 
abeyance  until  the  county  superintendent  de- 
clares it,  and  be  has  a  discretion  to  withhold 
the  declaration;  but  when  the  declaration  is 
made  it  is  merely  the  result  of  the  vote 
of  the  people  of  the  several  districts  concern- 
ed. He  possesses  no  disorganizing  and  con- 
solidating power  of  lUs  own.     From  what 


has  been  said  It  Is  clear  that  the  third  and 
fourth  conclusions  of  law  follow  as  a  mat- 
ter of  course  from  the  facts  found. 

If  the  supplemental  answer  tendered  stat- 
ed no  defense,  the  refusal  to  allow  it  to  be 
filed  was  not  erroneous.  The  question  pre- 
sented Is  the  constitutionality  of  chapter  244, 
p.  384,  Laws  190".  The  recent  amendment  to 
the  Constitution  (Laws  1905,  p.  007,  c.  543) 
provides  as  follows:  "In  all  cases  where  a 
general  law  can  be  made  applicable  no  spe- 
cial law  shall  be  enacted;  and  whether  or  not 
a  law  enacted  is  repugnaut  to  this  provision 
of  the  Constitution  shall  be  construed  and  de- 
termined by  the  courts  of  this  state."  Article 
2,  i  17.  The  power  and  duty  of  the  court  un- 
der this  amendment  is  fully  discussed  In  the 
case  of  Anderson  v.  B'rd  Co.  Com'rs  of  Cloud 
Co.  (opinion  by  Mr.  Justice  Porter  filed  this 
month)  95  Pac.  583.  The  act  of  1907  is  clear- 
ly special,  and  the  question  is  if  a  general 
law  could  have  been  made  applicable.  It  is 
claimed  that  this  is  a  curative  act.  If  so,  the 
question  is  if  a  general  curative  act  might 
have  been  made  applicable.  If,  however,  the 
act  is  a  piece  of  purely  creative  legislation, 
the  question  is  If  the  subject  of  the  disor- 
ganization and  consolidation  of  adjacent 
school  districts  may  properly  he  included 
within  the  scope  of  the  general  law.  Al- 
though curative  in  form,  section  1  is  utterly 
nugatory  as  a  curative  measure. 

The  petitions  in  the  three  districts  concern- 
ed made  a  definite  request  which  did  not  in- 
clude the  consolidation  of  districts  No.  8,  No. 
81,  and  No.  7  at  all.  They  were  not  defective 
or  Irregular  because  of  that  fact  They  sim- 
ply expressed  a  wholly  different  desire,  and 
when  legalized  and  validated  they  merely  be- 
come sufficient  for  the  clerks  of  the  several 
districts  to  call  elections  upon  propositions 
which  do  not  relate  to  the  formation  of  a 
union  district  from  the  three  districts  af- 
fected. The  notices  did  not  relate  to  the 
consolidation  of  the  three  districts  named. 
They  were  not  defective  or  irregular  in  that 
they  did  not  do  so.  They  were  Just  what 
they  purport  to  be,  and  when  legalized  and 
validated  they  merely  served  as  warnings 
to  the  people  of  elections  which  did  not  have' 
for  their  object  the  formation  of  so-called 
"Union  District  No.  1."  No  district  voted 
to  consolidate  districts  No.  8,  No.  81,  and 
No.  7,  but  the  elections  were  not  defective  or 
irregular  on  that  account  To  validate  and 
legalize  the  election  in  No.  8  is  to  declare  le- 
gal and  valid  the  vote  to  form  a  union  dis- 
trict composed  of  No.  8,  No.  11,  No.  81,  No. 
87,  and  No.  7.  To  validate  and  legalize  the 
election  in  No.  81  is  to  declare  legal  and 
valid  a  vote  to  form  a  union  district  com- 
posed of  No.  81  and  No.  8;  and  to  validate 
and  legalize  the  election  held  in  No.  7  is  to 
declare  legal  and  valid  a  vote  refusing  to 
disorganize  or  consolidate  at  ail. 

If  the  three  districts  had  voted  to  con- 
solidate with  each  other  notwithstanding  the 
fact  that  the  petitions  and  notices  did  not 
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contemplate  snch  action,  the  Legislature  might 
hare  declared  the  vote  valid  and  binding. 
Then  there  would  have  been  a  creative  re- 
sult based  upon  defective  preliminary  pro- 
ceedings to  be  legalized  so  that  it  might  avail. 
But  such  is  not  the  case.  It  la  Impossible  for 
the  Legislature  to  put  Into  the  petitions  a  re- 
quest for  an  election  to  vote  upon  the  con- 
solidation of  districts  No.  8,  No.  81,  and  No. 
7.  It  is  impossible  for  it  to  put  into  the  no- 
tices information  which  they  were  not  Intend- 
ed to  afford,  and  which  they  did  not  convey. 
While  it  may  override  the  result  of  an  elec- 
tion, It  cannot  ctiange  the  vote  of  a  man  or 
of  a  district  for  one  proposition  Into  a  vote  for 
another  proposition,  or  change  a  vote  against 
a  given  proposition  into  a  vote  for  it.  There- 
fore the  result  of  section  1  is  to  legalize  and 
validate  conduct  on  the  part  of  the  majority 
of  the  voters  in  the  three  districts  concerned 
which  prohibited  the  formation  of  so-called 
onion  district  No.  1,  and  which  left  the  cor- 
porate Integrity  of  the  separate  districts  un- 
impaired. 

If  section  1  bad  been  omitted  and  section 
2  had  provided  simply  tiiat  the  declaration  of 
disorganization  by  the  two  county  superin- 
tendents should  have  the  same  force  and  ef- 
fect as  if  it  had  been  made  with  Jurisdiction, 
section  2  might  perhaps  be  regarded  as  cura- 
tive. But  the  Legislature  did  not  wish  to 
be  in  the  attitude  of  saying  that  acts  of  the 
county  superintendents  not  founded  upon  a 
vote  of  the  districts  affected  should  be  bind- 
ing. It  plainly  Intended  that  the  scheme  of 
the  law  of  1901  should  be  adhered  to,  and  so 
by  section  1  It  made  a  futile  effort  to  create 
and  supply  the  integral,  antecedent  steps  of 
petitions,  notices,  and  votes.  Only  upon  the 
consideration  that  the  acts  of  the  two  county 
superintendents  rested  upon  a  foundation 
thus  made  legal  did  it  undertake  to  validate 
their  conduct  Section  2  being  thus  bound 
up  with  section  1,  Its  only  effect  is  to  say  that 
a  pure  fabrication  is  to  be  taken  as  duly 
and  regularly  declared  and  recorded. 

From  what  has  been  said.  It  is  clear  that 
the  act  comes  to  nothing  when  regarded  as 
curative  or  confirmatory.  It  does  not  and  can- 
not fill  the  oflSce  of  remedying  defects  in  the 
formation  of  something  which  the  people  en- 
deavored to  create  and  only  failed  In  creating 
because  of  Irregularities  in  the  proceeding. 
If  it  has  any  force  at  all,  it  is  to  bring  into 
existence  and  stamp  as  theirs  measures  which 
the  people  never  took,  and  in  opposition  to 
their  votes  to  declare  as  theirs  a  result  which 
the  people  never  bad  In  contemplation  and 
did  not  bring  about    If  It  accomplishes  tbls, 


it  simply  originates  a  union  district  from 
three  separate  districts  which  It  disorganlzea. 
Such  being  the  only  possible  effect  of  the  act; 
it  requires  no  argument  to  show  that  a  gen- 
eral law  may  be  made  applicable  to  the  sub- 
ject The  conclusion  Inevitably  follows  from 
a  consideration  of  the  nature  of  the  subject 
and  the  Legislature  has  never  experienced 
any  diflSculty  in  framing  a  general  law  to 
reach  the  desired  end.  Article  7,  c.  78,  p. 
269,  Laws  1861,  effectually  dealt  with  the 
matter.  This  act  was  carried  upon  the  stmt- 
ute  books  (Comp.  Laws  1862,  c.  181,  |  63; 
Gen.  St  1868,  c.  92.  |  63)  until  1876  when 
the  school  laws  were  revised.  It  then  waa 
re-enacted  as  article  7,  c  122,  p.  260,  Sess. 
Laws  1876.  The  act  of  1901  which  evidently 
supplanted  the  act  of  1861,  although  the  lat- 
ter was  not  then  expressly  repealed,  show* 
what  may  be  done  by  general  law  npon  the 
subject 

It  is  clear  that  the  attempt  to  create  • 
union  district  by  sections  1  and  2  of  the  act 
of  1907  was  void,  and  section  8,  being  a  part 
of  the  same  legislative  scheme,  falls  also. 

The  supplemental  answer  stated  no  defense, 
and  the  Judgment  of  the  district  court  Is 
affirmed. 

(IT  Kan.  SB) 
DENG  et  aL  v.  LAMB  «t  aL 

(Supreme  Court  of  Kansas.     April  11,  1908.) 

Error  from  District  Court  Scott  County; 
Cliarles  E.  Lobdell,  Judge. 

Action  between  Charles  Deng  and  othera 
and  Thomas  Lamb  and  others.  From  the 
Judgment  Deng  and  others  bring  etroi.  Be* 
versed  and  remanded. 

D.  A.  Banta  (William  Osmond,  of  counsel), 
for  plaintlfla  in  error.  J.  8.  Slmmona,  tat 
defendants  in  error. 

PER  CURIAM.  This  case  involves  the  con- 
stitutionality of  chapter  368,  p.  634,  Laws  1907, 
entitled  "An  act  providing  for  a  special  tax 
levy  for  the  construction  and  equipment  of  a 
county  high  school  building  for  Scott  county, 
Kansas."  The  act  is  special,  and  under  the 
authority  of  the  case  of  Anderson  v.  Board  of 
County  Commissioners  of  Cloud  (3ounty  (Just 
decided)  96  Pac.  683,  Is  held  to  be  repugnant 
to  the  provisions  of  sectlcm  17,  article  2,  of 
the  Constitution,  and  therefore  void  for  the 
reason  that  a  general  law  could  plainly  be 
made  applicable. 

The  Judgment  will  be  reversed,  and  the 
cause  remanded  for  further  proceedings. 
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STATE  ex  rel.  WEBB  v.  DISTRICT  COURT 

OF  SECOND  jrniCIAL.  DISTRICT  et  al. 
(Supreme  Court  of  Montana.     May  11.  1908.) 

1.  Contempt— Statutes— CossTBUcrrios . 

Code  Civ.  Proo.  f  2170,  specifies  certain 
acts  and  omissiono  in  respect  to  a  court  of  ius- 
ticG  or  a  proceedinjjr  therein  whicli  constitute 
contempts,  and  subdivision  9  declares  that  any 
otiier  unlawful  interference  witli  tlie  process  of 
proceedings  of  the  court  shall  constitute  a  con- 
tempt. Held,  that  such  subdivision  includes 
acts  other  than  those  enumerated  in  the  pre- 
ceding subdivisions,  whether  done  in  the  presence 
of  the  court  or  not. 

2.  Same  —  Attempt  to  iNrLUENCE  Jcbobs  — 

"INDIBECT  C!ONTEMPT." 

An  attempt  by  a  party  to  a  suit  to  improp- 
erly influence  jurors  then  in  attendance  on  the 
court,  during  the  recess  and  away  from  the 
courthouse,  constitutes  an  "indirect  contempt" 
within  Code  Civ.  Proc.  i  2170,  subd.  9.  provid- 
ing that  any  other  unlawful  interference  with 
the  process  or  proceedings  of  a  court  than  the 
acts  previously  specified  will  constitute  a  con- 
tempt. 

[Ed.  Note.— For  cases  in  point,  see  Gent  Dig. 
vol.  10,  Contempt,  Sf  36-41. 

For  other  definitions,  see  Words  and  Pbraaea, 
vol.  4,  p.  3.->i38.] 

3.  Same— Affidavit— Requisites— Intent. 

Code  Civ.  Proc.  §  2172,  declares  that  when 
a  contempt  is  not  committed  in  the  immediate 
view  and  presence  of  the  court  or  judge  at  cham- 
bers, an  affidavit  shall  be  presented  to  the  court 
or  judge  of  the  facts  constituting  the  contempt 
Ifrld.  that  as  the  statute  prescribes  no  form  in 
which  the  charge  must  be  presented,  a  general 
statement,  in  an  affidavit  charging  a  party  with 
willfully  attempting  to  infiuence  jurors,  was 
sufficient  to  confer  jurisdiction  to  punish  as  for 
a  contempt,  without  a  specific  allegation  that  the 
acts  were  done  with  intent  to  then  and  there 
unlawfully  interfere  with  the  proceedings  of  the 
court. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  10,  Contempt,  $|  143-146.] 

4.  Same— Natube  of  Pboceedino. 

A  proceeding  for  contempt  of  court  is 
criminal  in  its  nature. 

[Eid.  Note.— For  cases  in  point  see  Cent.  Dig. 
Tol.  10,  Contempt,  S  124.] 

5.  Same— Intent. 

While  in  general  it  is  always  necessary,  in 
a  criminal  case.'to  allege  the  intent  in  some  man- 
ner, it  need  not  be  separately  stated,  whenever 
in  the  nature  of  the  case  it  is  a  part  of  the  act 
or  acts  charged,  or  where  the  statute  creating 
the  offense  is  silent  as  to  intent. 

SEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
.  10,  Contempt  M  143-146.] 

6.  Same  —  Misconduct  Afpectino  Jubt  — 
"Contempt." 

Pen.  Code,  H  190,  193,  declare  that  a  per- 
son who  offers  a  bribe  to  a  juror,  who  may  be 
called  to  hear  and  determine  any  question  or 
controversy,  with  intent  to  influence  his  vote 
or  decision,  is  gnilty  of  a  felony.  Held,  that 
such  provisions  include  offers  made  to  members 
of  a  jury  panel,  and  are  not  limited  to  offers 
made  to  jurors  sworn  in  a  particular  case,  so 
that  an  attempt  to  corrnpt  members  of  a  jury 
panel  constituted  a  "contempt,"  without  refer- 
ence to  whether  they  had  been  drawn  to  try  the 
case  with  reference  to  which  it  was  sought  to 
inflnence  them. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  vol.  2,  pp.  1489,  14^;  vol.  8,  p. 
7614.] 

7.  Same— Affidavits. 

An  affidavit  charged  that  relator  approach- 
ed affiant,  who  was  a  friend  of  II.,  a  member 
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of  the  panel  from  which  a  trial  jury  was  to  be 
called  to  try  a  ease  in  which  relator  was  in- 
terested, and  asked  him  concerning  U..  stating 
that  he  (relator)  thought  II.  could  do  something 
for  him,  and  wanted  to  see  him  about  it,  that 
relator  was  willing  to  make  it  right  with  any 
"of  the  boys  that  stayed  by  him."  Another  af- 
fidavit charged  that  relator  walked  l)efaind  af- 
fiant into  a  cigar  store,  invited  him  to  have  a 
cigar,  and  then  said:  "You  are  on  the  jury. 
It  must  be  tiresome  work  on  tlie  jury.  I  have 
a  case  coming  up  there,  and  I  hope  the  boys 
will  do  the  right  thing  by  me,"  wliereupon  de- 
ponent walked  away  from  relator,  and  had  no 
further  conversation  with  him.  Held,  that  such 
affidavits  were  sufficient  to  show  an  attempt  by 
relator  to  influence  such  jurors,  and  were  suffi- 
cient to  confer  jurisdiction  of  a  proceeding 
against  him  for  contempt. 

8.  Sa»ie— Evidence. 

Evidence  held  sufficient  to  sustain  a  convic- 
tion of  relator  for  contempt  in  attempting  to  in- 
fluence certain  jurors, 

9.  Cbiuinai,  Law  —  "Accomplice"  —  Testi- 
mony. 

Relator  went  to  S.,  and  engaged  him  in  a 
conversation  concerning  H.,  who  was  a  juror, 
stating  that  relator  wanted  to  see  11.  to  ascertain 
if  he  could  do  something  for  him  with  reference 
to  a  ca.se  he  had  coming  up  for  trial.  S.  replied 
that  H.  was  a  square  sort  of  a  fellow,  whereupon 
relator  stated  that  he  was  willing  to  make  it 
right  with  any  of  the  l>oys  who  stayed  by  him, 
and  S.  then  stated  that  he  would  not  say  any- 
thing to  any  one  except  H.,  that  he  would  have 
to  tell  him.  Held,  that  such  facts  did  not  in- 
dicate that  S.  agreed  to  act  as  relator's  agent 
to  communicate  with  H.,  but  rather  that  be 
refused  to  be  a  party  to  relator's  purpose  to 
influence  H.,  and  that  S.  was  therefore  not  an 
"accomplice"  within  Pen.  (Jode.  S  2089,  declar- 
ing that  a  conviction  shall  not  be  sustained  on 
the  uncorroborated  testimony  of  an  accomplice. 

[EM.  Note.— For  other  definitions,  see  Words 
and  Phrases,  vol.  1,  pp.  73,  70 ;   vol.  8,  p.  7561.J 

10.  Same— Definition— "Accomplice." 

An  "accomplice"  is  one  who  knowingly, 
voluntarily,  and  with  common  intent  with  the 
principal  offender  unites  in  the  commission  of  a 
crime.  One  may  be  an  accomplice  by  being 
present  and  joining  in  the  criminal  act,  by  aid- 
ing and  abetting  another  in  its  commission,  or 
advising  and  encouraging  its  commission ;  but 
knowledge  and  voluntary  action  are  essential  in 
order  to  impute  guilt,  as  one  may  unconsciously 
assist  in  forwarding  the  criminal  scheme  with- 
out being  an  accomplice  (citing  1  Words  & 
Phrases,  p.  75). 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  14,  Criminal  Law,  U  71-87.] 

11.  Same— Review— Findings. 

A  finding  by  the  trial  court,  based  on  suffi- 
cient evidence  that  a  person  was  not  an  ac- 
complice, will  not  be  set  aside  by  the  Supreme 
Court. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  15,  Criminal  Law,  {{  3074-3084.] 

Brantly,  G.  J.,  dissenting  in  part. 

Citation  against  John  Webb,  directing  bim 
to  show  cause  why  be  should  not  be  punished 
for  contempt  for  unlawfully  interfering  with 
the  proceedings  of  the  court  by  attempting  to 
Improperly  influence  certain  jurors.  A  judg- 
ment was  rendered  for  writs  of  supervisory 
control  and  certiorari.  Application  for  writ 
of  supervisory  control  discharged,  application 
dismissed,  and  Judgment  aflSrmed. 

C.  M.  Pnrr  and  John  J.  McIIntton,  for  re- 
lator.   H.  A.  Frank,  for  respondents. 
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BRANTLT,  C.  J.  On  March  25,  1908,  there 
were  filed  In  the  district  court  of  Sliver  Bow 
county.  In  department  2  thereof,  the  Honor- 
able George  SI.  Bourquln  being  the  presiding 
Judge,  the  four  several  affidavits  which  fol- 
low: 

"Frank  Boucher,  being  first  duly  sworn,  on 
oath  deposes  and  says:  That  he  Is  the  de- 
fendant in  the  above-entitled  action.  [John 
Webb,  Plaintiff,  v.  Frank  Boucher,  Defend- 
ant] That  said  action  was  commenced  on 
or  about  the  18th  day  of  June,  1907,  by  the  fil- 
ing of  a  complaint  therein,  and  ever  since 
has  been,  and  now  Is,  undisposed  of,  unde- 
termined and  pending  in  department  2  of  the 
above-entitled  court.  That  said  action  was 
originally  set  for  March  7, 1908,  for  trial,  and 
has  been  regularly  continued  from  time  to 
time  to  March  31,  1908. 

"[Signed]  Frank  Boucher." 

"L.  J.  Smith,  being  first  duly  sworn,  on 
oath  deposes  and  says:  I  am  commonly  call- 
ed 'Smltbie.'  I  am  a  hackman,  and  have  my 
stand  in  front  of  P.  C.  Gillls'  cigar  store,  on 
Main  street,  in  the  city  of  Butte,  Mont.  That 
C.  H.  Hickman  is  a  member  of  the  trial  Jury 
now  in  attendance  on  department  2  of  the 
above-named  court,  and  has  been  such  Jury- 
man for  more  than  four  weeks  last  past 
That  said  Hickman  is  also  a  hackman,  and 
has  his  stand  at  the  same  place  I  have  mine. 
Deponent  further  says  that  on  Friday  after- 
noon, on  March  13,  1908,  at  about  5  o'clock 
p.  m.  on  said  date,  John  Webb  came  to  me  at 
my  stand  and  said:  .'Where  Is  Hickman?' 
I  said:  *I  don't  Imow  where  he  is.  He  is 
on  a  Jury  up  there,  and  maybe  he  is  not  out 
yet'  1  further  said:  'What  do  you  want? 
He  and  I  are  kind  of  partners  here.'  Webb 
then  said:  'I  want  to  see  him.  I  understood 
he  was  on  the  Jury.  I  have  got  a  case  coming 
up  with  Frank  Boucher.  I  am  suing  him 
for  $5,000,  and  I  thought  maybe  Hickman 
could  do  something  for  me.  That  was  all  I 
wanted  to  see  him  about.'  At  this  time  we 
were  talking  about  said  Hickman.  I  then 
said  to  Webb:  'Hickman  is  a  pretty  square 
sort  of  a  fellow  in  my  opinion.  If  he  hap- 
pens to  be  on  your  Jury,  and  he  thinks  yon 
have  anything  coming  to  you,  why  you'll  get 
It;  otherwise,  you  won't'  Webb  then  said: 
'Don't  say  anything  about  this  to  anybody.' 
I  said:  'I  won't  to  anybody  except  Hickman. 
Of  course,  I  will  have  to  tell  Hickman.'  Said 
Webb  then  said:  'Of  course.  It  Is  Just  this 
way:  I  worked  about  five  years  over  there. 
1  put  in  them  windows  and  doors.  I  have  got 
this  money  coming  to  me,  and  Boucher  is 
trying  to  beat  me  out  of  It;  and  if  I  get  a 
verdict  in  my  favor  I'll  make  it  right  with 
him.'  At  this  time  we  were  talking  about 
said  Hickman.  Webb  further  said:  'I  am 
willing  to  make  it  right  with  any  of  the  boys 
that  stay  with  me.'  Deponent  further  says 
that  about  this  time  said  Hickman  drove  up, 
and  I  said  to  Webb:  'There  is  Hickman  now. 
You  can  have  a  talk  with  him  yourself;  but,' 
I  said,  'I  don't  think  you  can  do  anything 


with  him,  unless  the  evidence  would  make 
him  feel  that  you  are  entitled  to  it'  I  then 
left  the  said  Webb,  and  had  no  further  con- 
versation with  him,  and  immediately  there- 
after spoke  to  Uk'kman  about  the  matter. 
Deponent  further  says  that,  during  bis  con- 
versation with  said  Webb  (but  at  what  par- 
ticular part  of  It  deponent  does  not  now  re- 
member), said  Webb  asked  this  deponent  to 
speak  to  said  Hickman  about  the  matter,  and 
deponent  told  said  Webb  he  had  better  see 
Hickman  himself. 
"[Signed]  L.  J.  Smith." 

"C.  H.  Hickman,  being  first  duly  sworn, 
on  oath  deposes  and  says:  That  he  is  a 
hackman,  with  a  stand  in  front  of  P.  C.  Gil- 
lls' cigar  store,  on  Main  street,  in  the  city  of 
Butte,  Mont,  and  Is  well  acquainted  with, 
and  to  some  extent  connected  In  business 
with.  li.  J.  Smith,  commonly  known  as 
'Smithle,'  who  is  also  a  hackman,  with  a 
stand  at  the  same  place.  That  deponent  is 
now,  and  has  been  for  more  than  four  weeks 
last  past,  a  men]l)er  of  the  regular  panel  of 
trial  Jurors  in  attendance  upon  department  2 
of  the  above-named  court.  That  said  L.  J. 
Smith  came  to  me  at  said  stand  about  5  p.  m.. 
on  March  13,  1908,  and  said:  'Do  you  know 
that  fellow  that  was  talking  to  me  there?' 
I  said:  'Tes.'  Said  Smith  then  said:  'He 
has  a  case  coming  up  in  Bourquln's  court  and 
he  said  be  would  make  It  right  with  any  of 
the  boys  who  would  stand  with  him.'  Said 
Smith  then  told  me  that  said  Webb  asked  if 
I  was  all  right,  and  said  Smith  answered  that 
I  was  on  the  square,  and  that  if  be  (said 
Webb)  had  any  damages  coming  I  would  give 
them  to  him,  and  If  he  didn't  I  wouldn't 
"[Signed]  C.  H.  Hickman." 

"W.  Edgar  Wright,  being  first  duly  sworn, 
deposes  and  says:  Tiiat  he  is  now  and  for 
more  than  four  weeks  last  past  has  been  a 
member  of  the  regular  panel  of  trial  Jurors 
in  attendance  upon  department  2  of  the 
above-named  court.  That  on  or  about  the  6th 
day  of  March,  1908,  John  Webb  walked  be- 
hind deponent  and  one  Solveson  from  the 
Thornton  Hotel,  in  the  city  of  Butte.  Mont, 
to  P.  C.  Gillls'  cigar  store  in  said  city.  That 
at  said  last-mentioned  place  said  Webb  In- 
vited deponent  to  have  a  cigar,  and  then  said, 
in  substance,  to  deponent:  'You  are  on  the 
Jury.  It  must  be  tiresome  work  on  the  Jury. 
I  have  a  case  coming  up  there,  and  I  hope 
the  hoys  will  do  the  right  thing  by  me.'  De- 
ponent then  walked  away  from  the  said 
Webb,  and  had  no  further  conversation  with 
him. 
"[Signed]  W.  E.  Wright" 

Thereui)on  the  court  issued  a  citation  re- 
quiring John  Webb,  the  relator,  to  show  cause 
why  he  should  not  be  adjudged  guilty  of  con- 
tempt for  unlawfully  and  willfully  Interfering 
with  the  proceedings  of  the  court  by  at- 
tempting to  improperly  influence  Jurors  Hick- 
man and  Wright  then  in  attendance  upon  the 
court  The  relator,  having  appeared  by  his 
counsel  at  the  appointed  time,  entered  a  plea 
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of  not  gnllty.  After  hearing  the  evidence,  the 
court  found  him  guilty,  and  sentenced  him  to 
Imprisonment  In  the  county  Jail  for  five  days, 
and  to  pay  a  fine  of  $200,  with  additional  Im- 
prisonment until  the  fine  should  be  paid  or 
satisfied.  Thereupon  application  was  made 
to  this  court  for  writs  of  supervisory  control 
and  certiorari  to  annul  the  Judgment,  the 
grounds  of  the  application  being  (1)  that  the 
affidavits  upon  which  the  conviction  Is  found- 
ed do  not  state  sufficient  facts  to  show  a 
contempt;  and  (2),  assuming  that  they  do, 
that  the  evidence  Is  Insufficient  to  Justify  con- 
viction. The  theory  upon  which  application 
was  made  for  both  writs  Is  that,  while  upon 
certiorari  the  court  may  determine  the  ques- 
tion of  Jurisdiction  arising  upon  the  suffi- 
ciency of  the  allegations  contained  in  the  af- 
fidavits. It  may  not,  upon  the  review  afford- 
ed by  this  writ,  examine  the  evidence  to  de- 
termine Its  sufficiency  to  sustain  the  finding 
and  Judgment.  Hence,  following  the  course 
pursued  in  State  ex  rel.  Sutton  v.  District 
Court,  27  Mont.  128,  69  Pac.  988,  the  super- 
visory power  of  the  court  was  involted  to  de- 
termine this  question.  In  case  the  conclusion 
was  reached  that  the  district  court  had  Ju- 
risdiction. 

Section  2170  of  the  Code  of  Civil  Procedure 
provides:  "The  following  acts  or  omissions, 
In  respect  to  a  court  of  Justice,  or  proceeding 
therein,  are  contempts  of  the  authority  of  the 
court."  The  first  eight  subdivisions  of  the 
section  enumerate  various  specific  things 
which  are  contempts.  Some  of  these  are  dl- 
■  rect.  while  others  are  Indirect  or  constructive 
contempts.  Subdivision  9  reads,  "any  other 
unlawful  interference  with  the  process  or  pro- 
ceedings of  a  court."  This  Includes  acts  oth- 
er than  those  enumerated  In  the  preceding 
subdivisions,  whether  done  In  the  presence 
of  the  court  or  not.  The  acts  charged  here 
constitute  an  Indirect  contempt,  for  they  did 
not  occur  in  the  presence  of  the  court.  It  IS 
said  that  the  affidavits  are  not  sufficient  In 
form  to  state  a  contempt.  In  that  nowhere  In 
them  Is  It  alleged  that  the  acts  done  were 
done  with  Intent  then  and  there  unlawfully 
to  Interfere  with  the  proceedings  of  the  court. 
A  sufficient  answer  to  this  contention  Is  that 
the  statute  does  not  require  the  affidavit  to 
be  drawn  In  strict  conformity  with  the  rules 
of  criminal  pleading,  as  In  case  of  Informa- 
tions or  Indictments.  Section  2172  of  the 
Code  of  Civil  Procedure  declares:  «  •  •  • 
When  the  contempt  Is  not  committed  In  the 
Immediate  view  and  presence  of  the  court,  or 
Judge  at  chambers,  an  affidavit  shall  be  pre- 
sented to  the  court  or  Judge  of  the  facts  con- 
stituting the  contempt,  or  a  statement  of  the 
facts  by  the  referees  or  arbitrators  or  other 
Judicial  officer."  This  provision  does  not  pre- 
scribe any  form,  nor  require  any  character- 
ization, of  the  act  charged  as  a  contempt  In 
order  to  confer  Jurisdiction.  It  merely  re- 
quires a  statement  of  the  facts  constituting 
the  contempt.  In  the  absence  of  some  re- 
quirement of  statute  prescribing  the  form  In 


which  the  diarge  must  be  presented  a  sub- 
stantial and  general  statement  will  give  the 
court  Jurisdiction  to  proceed.  Jordan  v.  Cir- 
cuit Court,  69  Iowa,  177,  28  N.  W.  548 ;  State 
ex  rel.  Fischer  v.  District  Court,  65  Minn. 
146,  67  N.  W.  796.  The  particular  act  with 
the  attendant  circumstances  furnishes  Its 
own  characterization,  If  the  statement  be 
complete  and  substantial  enough  to  Justify 
a  conclusive  Inference  of  knowledge  and  In- 
tent In  the  contemnor  at  the  time  the  act  Is 
done. 

It  Is  said  that  a  contempt  proceeding  Is 
criminal  or  quasi  criminal  In  character,  and 
that,  In  setting  forth  the  act  constituting  the 
contempt,  the  Intent  with  which  it  Is  done 
should  be  alleged.  That  it  is  a  proceeding 
of  a  criminal  nature  Is  true.  State  ex  rel. 
Gemmeil  v.  Clancy,  24  Mont.  359,  61  Pac.  987 ; 
State  ex  rel.  Flynn  v.  District  Court,  24  Mont. 
33,  60  Pac.  493.  But  It  Is  not  always  neces- 
sary in  charging  a  crime  formally,  In  an  In- 
dictment or  Information,  to  allege  the  Intent 
separately.  Speaking  generally,  it  is  always 
necessary  to  allege  the  intent  In  some  way; 
but,  whenever  In  the  nature  of  the  Individual 
case  It  is  a  part  of  the  act  or  acts  alleged.  It 
need  not  be  separately  stated.  Bishop,  New 
Criminal  Procedure,  i  521.  So,  also,  If  the 
statute  creating  the  offense  Is  silent  as  to 
Intent,  no  allegation  on  the  subject  is  neces- 
sary. Id.  J  523;  State  v.  Broadbent,  19  Mont. 
467,  48  Pac.  775.  The  affidavits  do  not  In 
terms  allege  that  the  relator  Itnowlngly  and 
Intentionally  attempted  to  corrupt  Jurors 
Hickman  and  Wright;  nevertheless,  that  it 
was  his  Intention  to  do  so  Is  a  conclusive  In- 
ference from  the  facts  stated.  That  this  was 
a  contempt  under  the  statute  Is  too  clear  to 
require  discussion.  Though  the  attempt  was 
unsuccessful,  nevertheless  the  relator  took 
every  step  necessary  to  convey  the  Informa- 
tion to  Hickman  that  he  would  reward  him 
and  others  who  would  render  a  favorable  ver- 
dict ;  and  while  his  passing  conversation  with 
Wright  might  In  Itself,  If  nothing  else  ap- 
peared, be  treated  as  the  result  of  thought- 
less Ignorance,  it  Is  characterized  by  his  be- 
havior with  reference  to  Hickman,  and  in- 
dicates the  attitude  of  mind  entertained  by 
him.  In  Ruff  v.  Rader,  2  Mont  211,  one  of 
the  questions  before  the  court  was  whether 
members  of  the  panel  had  formed  or  express- 
ed an  opinion  upon  the  merits  of  the  case  so 
as  to  disqualify  them  from  sitting  as  Jurors 
In  the  case.  It  appeared  that  one  White  had 
talked  with  the  plaintiff  after  becoming  a 
member  of  the  panel.  In  this  connection  the 
court  said:  "Before  entering  upon  a  discus- 
sion of  the  questions  herein,  we  wish  to  say 
that  Jurors,  summoned  to  attend  court  in  that 
capacity,  who  will  talk  with  parties  having 
causes  for  trial  about  their  ca\ises,  and  there- 
by form  an  opinion  of  the  merits  of  the  cause, 
are  guilty  of  contempt  of  court,  and  should 
receive  the  highest  punishment  therefor ;  and 
a  party  who  would  approach  a  Juror  and  talk 
with-  him  out  of  court  about  his  case  Is  like- 
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wise  guilty  of  contempt,  and  should  be  pun- 
ished accordingly.  Such  conduct  shows  cor- 
ruption of  the  gravest  character,  or  gross  ig- 
norance amounting  to  criminality." 

It  does  not  matter  whether  a  Juror  be  ac- 
tually sworn  upon  a  particular  case  or  Is 
only  a  member  of  the  panel  from  which  a 
trial  jury  Is  to  be  selected.  A  person  who 
offers  a  bribe  to  a  Juror  who  may  be  called 
to  hear  and  determine  any  question  or  con- 
troversy, with  intent  to  Influence  bis  vote  or 
decision,  is  guilty  of  a  felony.  Pen.  Code. 
§§  190,  103.  These  provisions  clearly  Include 
offers  made  to  members  of  the  Jury  panel, 
and  do  not  refer  to  those  members  only  who 
have  been  sworn  In  a  particular  case,  whose 
votes  It  Is  sought  to  Influence  in  tiie  case. 
Such  conduct  undermines  the  very  founda- 
tions of  Justice,  and  is  Justly  condemned  by 
the  law  as  a  high  crime.  For  the  same  rea- 
son it  Is  a  contempt  of  the  most  flagrant 
character,  and  demands  summary  punish- 
ment as  an  unlawful  Interference  with  the 
proceedings  of  the  court;  for  its  direct  ten- 
dency is  to  bring  courts  generally,  and  for 
the  time  being  the  particular  court,  Into  dis- 
repute, and,  in  so  far  as  it  has  this  tendency, 
is  distinctly  an  Interference  with  the  pro- 
ceedings of  the  court.  While  the  affidavits 
do  not  charge  the  offering  of  a  bribe — for  no 
specific  sum  was  named  to  Smith  in  the  con- 
versation relator  had  with  him — yet  the  re- 
sult of  the  conversation  was  communicated 
to  Hickman;  and,  so  far  as  the  result  of 
the  matter  was  concerned,  there  was  a  clear 
attempt  corruptly  to  Influence  the  Juror,  or 
at  least  to  open  up  the  way  for  further  nego- 
tiations looking  to  that  end,  in  case  Hickman 
manifested  a  disposition  to  enter  Into  them. 
We  cite  the  following  cases,  some  of  which 
Involved  approaches  to  Jurors  actually  sworn 
to  try  a  particular  case,  while  others  involv- 
ed approaches  to  members  of  the  panel  only: 
In  re  Gorham,  129  N.  C.  481,  40  S.  E.  311; 
Emery  v.  State  (Neb.)  Ill  N.  W.  374,  9  L. 
R.  A.  (N.  S.)  1124;  State  v.  Doty,  32  N.  J. 
403.  90  Am.  Dec.  671;  Langdon  v.  Circuit 
Judges,  76  Mich.  358,  43  N.  W.  310;  Wells 
v.  District  Court,  126  Iowa,  340,  102  N.  W. 
106.  In  the  case  of  In  re  Buckley,  69  Gal.  1, 
10  Pac.  69,  It  was  held  a  contempt,  under  a 
statute  similar  to  ours,  for  one  even  to  pro- 
fess to  litigants  that  he  could  Influence  the 
decision  <ft  a  court  and  secure  for  them  a 
favorable  decision.  The  affidavits  are  suffi- 
cient to  show  an  attempt  on  the  part  of 
Webb  to  Influence  Jurors  Hickman  and 
Wright,  and  the  court  had  Jurisdiction  to 
proceed. 

The  evidence  is  sufficient  to  sustain  the 
charge.  The  case  of  Webb  v.  Boucher  was 
pending  in  court,  and  was  set  for  trial.  The 
evidence  warrants  the  flnding  that  the  state- 
ment by  Webb  to  Smith  that  he  would  make 
it  right  with  Hickman  if  be  got  a  verdict  in 
bis  favor,  and  that  he  was  going  to  make  it 
right  with  any  of  the  boys  that  stayed  with 
him,  was  actually  made,  and  that  It  was 


communicated  to  Hickman.  This  is  testified 
to  circumstantially  by  Smith,  and  be  is  cor- 
roborated, to  some  extent  at  least,  by  Hick- 
man, who  came  up  Just  as  the  conversatlou 
ended,  and  saw  Weljb  leaving  Smith,  who 
immediately  detailed  the  conversation  to  him. 
As  corroborative  of  the  statements  of  Smith, 
and  as  an  Indication  that  Webb  did  not  deem 
the  matter  closed  by  Smith's  statement  of 
the  character  of  Hickman  when  approached 
by  Webb,  the  trial  court  attached  significance 
to  the  fact,  testified  to  by  Hickman,  that,  on 
at  least  two  occasions  afterward,  Webb  ac- 
costed Hickman  to  make  inquiries  about  the 
movement  of  trains  leaving  Butte,  when  there 
was  no  apparent  necessity  for  it,  and  that  at 
a  prior  time  he  Invited  Wright  to  liave  a 
cigar,  and  then  drew  him,  a  comparative 
stranger,  into  a  conversation  about  the  caae. 
Webb  denied  all  the  statements  made  by 
Smith.  He  denied  that  he  even  knew  or  bad 
a  conversation  with  Smith.  He  admitted, 
however,  that  the  conversation  took  place 
with  Wright,  but  insisted  that  it  was  opened 
by  Wright.  There  was  a  conflict  in  the  tes- 
timony in  almost  every  particular;  but  the 
trial  court,  after  seeing  the  witnesses  and 
hearing  them  testify,  concluded  that  the  facts 
warranted  a  flnding  of  guilty,  and  with  this 
finding  we  do  not  think  this  court  should  in- 
terfere. No  one  beard  tlie  conversation  be- 
tween Smith  and  VVebb;  and,  so  far  as  con- 
cerns that  feature  of  the  case,  the  finding  is 
based  upon  the  testimony  of  Smith.  Never- 
theless, if  the  trial  Judge  believed  Smith, 
which  be  undoubtedly  did,  his  evidence  was 
sufficient  to  Justify  the  flnding. 

But  counsel  for  relator  insist  tlmt  by  bis 
own  showing  Smith  was  the  accomplice  of 
Webb,  and  hence  that  Webb  could  not,  under 
the  statute  (Pen.  Code,  i  2089),  be  found 
guilty  upon  Smith's  uncorroborated  testi- 
mony. Since  a  trial  for  a  contempt  is  a 
criminal  proceeding,  we  think  the  statute 
should  apply  in  proper  cases.  In  this  case, 
bowever,  it  has  no  application,  because  it  is 
clear  that  Smith  was  not  an  accomplice  of 
Webb.  This  is  manifest  from  the  testimony 
of  Smith,  the  substance  of  which  is  stated 
in  bis  affidavit,  in  that  he  did  not  undertake 
to  act  as  the  voluntary  agent  of  Webb  to 
communicate  with  Hickman.  The  only  infer- 
ence that  can  be  drawn  from  his  statement 
to  Webb  is  that  he  intended  to  tell  Hickman 
for  the  ptu-pose  of  putting  him  on  his  guard, 
and  that  he  did  so.  While  he  did  not  refuse 
directly  to  be  a  party  to  Webb's  apparent 
purpose  to  influence  Hickman,  be  clearly  in- 
dicated that  be  would  not  l>e  a  party  to  the 
scheme,  in  that  he  expressed  the  opinion  that 
Hickman  could  not  be  influenced,  and  that  he 
agreed  to  l>e  silent  as  to  every  one  else  but 
Hickman,  wblle  as  to  him  he  felt  bound  to 
tell  him — that  is,  to  warn  blm — ^as  to  Webb's 
purpose.  And  tills  notion  is  further  borne 
out  by  the  testimony  of  Smith,  who  stated 
that  as  soon  as  Hickman  came  up,  Webb 
went  away;  that  thereupon  be  called  Hlck- 
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uiau's  attention  to  Webb,  asking  Hickman  If 
be  knew  Webb,  and  tbat  be  at  once  repeated 
the  c-onversatlon  to  Hickman.  He  also  fur- 
tbor  Htnted  tbat  be  did  not  do  tbls  at  tbe  in- 
stance of  Webb.  The  theory  of  tbe  court 
was  tbat  Smith  did  not  act  in  aid  of  Webb's 
Bobenie  In  repeating  the  conversation,  and 
was  therefore  not  an  accomplice,  but  tbat,  in- 
a.smuch  as  tbe  Information  Webb  desired 
Hickman  to  receive  was  actually  conveyed 
to  blm  by  Smith,  though  not  intentionally  in 
aid  of  the  design,  Webb  was  not  to  be  held 
guiltless,  because,  though  he  told  Smith  not 
to  speak  of  tbe  matter,  he  did  not  object 
when  Smith  stated  his  purpose.  In  view  of 
tbls  fact,  added  to  Webb's  prior  behavior  to- 
ward Wright,  and  bis  subsequent  conduct  to- 
ward Hickman,  tbe  court  correctly  concluded 
tbat  Webb,  flnding  tbat  his  communication 
would  reach  Hickman,  was  satisfied  to  leave 
the  matter  at  tbat,  and  wait  to  see  whether 
Hickman  would  respond  to  tbe  advances  thus 
made. 

An  accomplice  is  one  who  knowingly,  vol- 
untarily, and  with  common  Intent  with  tbe 
principal  offender  unites  in  the  commistdon  of 
a  crime.  1  Words  &  Phrases,  75.  One  may 
become  an  accomplice  by  being  present  and 
joining  in  tbe  criminal  act,  by  aiding  and 
abetting  another  in  its  commission,  or,  not 
being  present,  by  advising  and  encouraging 
Its  commission;  but  knowledge  and  volun- 
tary action  are  essential  in  order  to  Impute 
guilt.  One  may  unconsciously  assist  In  for- 
warding tbe  criminal  scheme.  In  such  case 
be  Is  not  criminal,  but  merely  an  unconscious 
and  therefore  an  innocent  agent.  State  v. 
Allen,  34  M<mt  403.  87  Pac.  177.  Whether 
Smith  was  an  accomplice  of  Webb,  conscious- 
ly and  voluntarily  communicating  tbe  conver- 
sation bad  with  blm  to  Hickman,  for  the  pur- 
pose of  aiding  Webb's  design,  or  whether  he 
merely  sought  to  put  Hickman  on  bis  guard, 
was  a  question  for  the  court  upon  the  evi- 
dence; and  since  the  evidence  furnishes 
ground  for  this  latter  Inference,  we  cannot 
say  that  the  court  was  wrong  in  Its  conclu- 
sion. It  matters  not  that  this  court  might,  if 
tbe  hearing  had  been  had  before  It,  have  reach- 
ed a  different  conclusion  upon  tbe  evidence. 
Tbe  district  court  had  before  It  tbe  witnesses 
In  person,  and  saw  them  and  beard  them  tes- 
tify. Tbls  Important  element  of  the  testi- 
mony we  cannot  weigh  and  consider.  The 
court  evidently  gave  it  full  weight,  and  we 
cannot  say  tbat  tbe  evidence  as  a  whole  does 
not  clearly  and  convincingly  establish  rela- 
tor's guilt 

The  foregoing  conclusion  is  that  of  my  As- 
sociates. I  do  not  concur  in  it  Smith  was 
an  accomplice  of  Webb,  or  he  was  not  If  he 
was,  the  evidence  Is  not  sufficient  to  warrant 
the  conclusion  of  Webb's  guilt  of  an  attempt 
to  Influence  Juror  Hickman.  If  Smith  was 
not  an  accomplice,  there  is  no  foundation  in 
the  evidence  for  the  conclusion  that  Webb 
used  bim  as  an  unconscious,  and  therefore  in- 
nocent,  nedlum   of   communication.    While 


the  conduct  of  Webb,  if  tbe  statements  of 
Smith  are  to  be  taken  as  true,  shows  a  crim- 
inal and  wicked  heart,  yet  If,  when  be  found 
out  that  he  could  not  influence  Hickman,  be 
abandoned  bis  purpose,  he  could  not  be  held 
guilty  on  tbe  ground  tbat  afterwards  Smith 
thought  It  bis  duty  to  warn  Hickman.  He 
cannot  be  held  responsible  for  Smith's  act 
In  this  regard.  I  think  the  evidence  shows 
that  Webb  concluded  tbat  Smith's  estimate 
of  tbe  character  of  Hickman  was  correct, 
and  abandoned  bis  puri'ose  to  attempt  to  in- 
fluence him  altogether.  If  so,  Webb's  con- 
duct did  not  interfere  with  the  proceedings 
of  the  court.  I  do  not  think  the  evidence 
sufficient  to  Justify  the  conclusion  that  Webb 
intended  to  influence  Juror  Wright  The  In- 
cident at  Glllls'  cigar  store  was  tbe  result  of 
an  accidental  meeting;  and  while  any  con- 
versation between  Wright  and  Webb  touching 
the  case  was  improper,  what  little  did  occur 
was  tbe  result  of  tboughtless  Ignorance  on 
the  part  of  both,  rather  than  of  any  corrupt 
design,  or  any  design,  on  the  part  of  Webb. 
The  order  to  show  cause  on  application  for 
writ  of  supervisory  control  Is  discharged, 
and  tbe  application  in  that  regard  is  dismiss- 
ed. Tbe  Judgment  of  the  district  court  Is 
affirmed. 

HOLLOW  AY  and  SMITH,  JJ.,  concur. 


MULLEN  V.  CITY  OF  BUTTE. 
(Supreme  Court  of  Montana.     May  11,  1908.) 

1.  New   Tbiai>— Grounds— Vebdict   Aoairbt 
Evidence. 

It  is  the  duty  of  tbe  trial  judge,  if  satisfied 
that  a  verdict  was  not  warranted  by  the  evi- 
dence, to  set  it  aside  on  proper  motion. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  37.  New  Trial,  §}  135-148.] 

2.  Appeal  —  Discretion  —  New  Trial  —  Re- 
view. 

Whether  a  new  trial  should  be  granted  be- 
cause the  verdict  is  against  the  weiRlit  of  the 
evidence  is  peculiarly  within  the  legal  discretion 
of  the  trial  judge,  the  exercise  of  which  will  not 
be  disturbed  on  appeal. 

[Ed.  Note.— For  cases  in  uoint,  see  Cent  Dig. 
vol.  3,  Appeal  and  Eiror,  SS  3871-3873.] 

3.  New    Trial— Grounds— Verdict   Aoainbt 
Evidence— Credibilitv  of  AVitnesses. 

Where  plaintiff's  right  to  recover  depended 
largely,  if  not  entirely,  on  the  testimony  of  a 
witness  whose  credibility  was  impaired  in  many 
material  particulars  by  his  own  evidence  on  a 
prior  trial,  and  the  court  determined  that  the 
witness  was  not  worthy  of  belief,  the  court  did 
not  err  in  setting  aside  a  verdict  for  plaintiff, 
nor  was  its  action  in  so  doing  objectionable  as 
invading  the  province  of  the  jury. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dia. 
vol.  37,  New  Trial,  8  141.]  * 

Appeal  from  District  Court,  Silver  Bow 
Coimty ;  Geo.  M.  Bourquin,  Judge. 

Action  by  Pat  Mullen  against  the  city  of 
Butte.  From  on  order  granting  defendant  a 
new  trial,  plaintiff  appeals.    Affirmed. 

Peter  Breen,  Jesse  B.  Roote,  and  A.  C.  Mc- 
Danlel.  for  appellant  Edwin  S.  Booth  and 
Wm.  E.  Carroll,  for  respondent 
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SMITH,  J.  This  is  an  appeal  by  the  plain- 
tiff from  an  orAer  of  the  district  court  of 
Sliver  Bow  county  granting  the  defendant  a 
new  trial.  The  action  was  begun  to  recover 
damages  alleged  to  have  been  sustained  by  the 
plaintiff  by  reason  of  an  Injury  to  his  infant 
son. 

The  complaint  alleges  that  the  defendant 
city  negligently  maintained  a  sidewalk  in  a 
dangerous  and  vmsafe  condition,  "by  permit- 
ting an  excavation  to  exist  on  the  west  side  of 
said  sidewalk,  •  •  •  which  excavation 
abutted  upon  said  sidewalk,  and  was  of  a 
depth  of  about  six  feet,  •  •  *  without 
any  railbig  or  barrier  aufDcient  to  protect  per- 
sons using  said  street  and  sidewalk  *  *  * 
from  falling  or  stepping  into  said  excavation." 
It  is  then  alleged  that  Thos.  Mullen,  the  in- 
fant son  of  plaintiff,  while  passing  along  the 
sidewalk,  "stepped  or  fell  into  the  aforesaid 
excavation,  and  struck  with  great  force  on  his 
left  leg  in  the  region  of  the  knee,"  receiving 
permanent  injuries.  The  principal  witness  on 
tlie  part  of  the  plaintiff  was  one  Walter 
Coughlin,  who  testified  that  from  a  house  op- 
posite the  place  of  the  accident  he  saw  the  In- 
fant, who  was  about  five  years  of  age,  fall, 
stumble,  or  Jump  off  the  sidewalk  at  a  place 
where  the  railing  was  so  defective  as  to  afford 
no  protection  to  him.  The  boy  was  found  at 
the  bottom  of  the  excavation  upon  or  near  the 
foot  of  a  flight  of  steps  leading  from  the 
sidewalk  to  the  rear  door  of  a  saloon  build- 
ing running  parallel  with  the  sidewalk  at  the 
place  in  question.  Coughlin  did  not  go  to  the 
rescue  of  the  boy,  but  he  was  picked  up  by 
another  witness  who  was  attracted  to  the  spot 
by  his  crying.  The  space  between  the  side- 
walk and  the  siiloon  building  was  littered  with 
broken  bottles,  and  the  boy's  leg  was  found 
to  be  badly  cut  and  lacerated,  and  was  bleed- 
ing profusely.  Blood  was  found  on  several 
broken  bottles,  and  on  the  ground  for  some 
few  feet  from  the  place  where  he  was  dis- 
covered, in  the  direction  of  a  spot  directly 
underneath  a  point  in  the  sidewalk,  where  the 
railing  was  partially  or  wholly  absent.  One 
witness  testified  that  there  was  a  piece  of 
broken  bottle  on  the  lower  stop  near  where  the 
boy  was  found.  On  the  part  of  the  defend- 
ant it  was  shown  that  the  boys  of  the  neigh- 
borhood. Including  the  Mullen  boy,  were  in 
the  habit  of  playing  about  these  steps,  and 
sliding  down  a  railing  on  the  side  thereof  from 
the  sidewalk  to  the  space  below  where  the 
broken  bottles  were  scattered.  Plaintiff  had 
a  verdict  and  Judgment  for  $G,500,  which  were 
afterwards  vacated  by  the  court  on  defend- 
ant's motion.  One  ground  of  the  motion  was 
InsuflHcIency  of  the  evidence  to  Justify  the  ver- 
dict. In  Its  order  granting  a  new  trial  the  dis- 
trict court  Incorporated  its  reasons  for  mak- 
ing the  same.  The  entire  order  is  found  in 
the  record,  and  both  parties  request  that  we 
examine  and  consider  it 

Acting  upon  that  request,  we  quote  the  or- 
der: "Plaintiff's  case  depends  upon  proof  that 
his  Infant  son  fell  from  the  elevated  sidewalk 


where  rails  were  absent,  and  upon,  and 
was  cut  by,  a  mass  of  broken  bottles  upon  the 
ground  below.  The  only  evidence  that  the  ac- 
cident so  happened  was  the  testimony  of  one 
Walter  Coughlin,  who  claims  to  have  been 
sitting  some  30  feet  away  at  the  time,  and 
whose  testimony  is  to  the  effect  that  the 
Infant  staggered  or  slipped,  or  stumbled  or 
tripped  and  fell  or  Jumped  off  the  sidewalk  at 
that  time  and  place.  If  the  infant  Jumped  off. 
of  course,  the  defendant  is  not  liable.  And 
for  this  uncertainty  the  plaintiff's  case  fails. 
Neither  Coughlin's  appearance  nor  manner 
while  testifying  commended  him  to  credibility, 
but  otherwise;  and  he  was  so  discredited  on 
material  matters  by  his  testimony  at  an  ear- 
lier trial  wherein  the  infant  himself  sued  the 
city  for  damages  for  his  injuries  that  had  the 
court  the  right  to  comment  to  the  Jury  upon 
witnesses  and  testimony,  as  have  the  federal 
courts,  it  would  have  felt  constrained  to  advise 
the  Jury  that  Coughlin  was  unworthy  of  be- 
lief. To  cite  some  few  of  the  facts  wherein 
Coughlin's  contradictions  appear,  at  the  In- 
fant's trial  he  testified  that  on  the  day  of  the 
accident  he  was  employed  at  the  Berkley  mine 
day  shift,  and  had  come  home  from  work,  and 
was  sitting  on  the  porch  when  he  saw  the  boy 
go  off  the  sidewalk.  At  this  trial  he  testified 
he  was  then  employed  at  said  mine  on  night 
shift,  and  was  sitting  on  the  porch  waiting 
to  go  to  work  when  he  saw  tlie  boy  fall  or 
Jump  off  the  walk.  There  was  evidence  by 
the  mine  owner's  bocrickeeper  that  the  Berk- 
ley mine  was  not  being  worked  at  that  time. 
At  the  earlier  trial  Coughlin  testified  positive- 
ly that  after  the  boy  fell  off  the  walk  he  saw 
him  picked  up  off  the  ground  below,  while  at 
this  trial  he  testified  he  did  not  see  the  boy 
after  he  went  off  the  walk  until  the  boy  was 
brought  up  and  was  being  carried  along  the 
street.  The  fact  is  no  one  saw  the  boy  on  the 
ground;  he  being  found  on  the  stairway. 
Coughlin  at  the  earlier  trial  further  testified 
to  frequent  visits  to  see  the  injured  boy  at 
his  home  for  some  two  weeks  after  the  acci- 
dent, giving  details  as  to  the  time  of  various 
visits  and  who  were  present  At  this  trial  he 
testifies  he  never  saw  the  boy  after  the  ac- 
cident, and  did  not  visit  him.  And  it  appears 
the  boy  when  injured  was  immediately  taken 
to  the  hospital,  and  kept  there  for  several 
weeks.  Coughlin  attempts  to  explain  away 
his  testimony  at  the  earlier  trial  by  saying  he 
was  drunk  when  then  testifying ;  but  his  tes- 
timony then,  with  its  mass  of  detailed  cir- 
cumstances, shows  otherwise.  His  testimony 
at  the  earlier  trial  was  a  careful  narrative, 
weaving  a  multitude  of  circumstances  about, 
and  to  give  color  of  credibility  to,  the  main 
event  he  professed  to  have  seen,  and  shows 
none  of  the  hesitancy,  embarrassment,  and 
confusion  that  characterized  both  him  and  bis 
testimony  at  this  trial.  He  now  apparently 
has  lopped  off  details  he  formerly  testified  to 
(which  at  this  trial  are  shown  by  other  evi- 
dence to  be  utterly  false)  to  avoid  clear  incon- 
sistency with  the  facta  bound  to  be  estab- 


Digitized  by 


Uoogle 


Mont) 


MULLEN  v.  CITY  OF  BUTTE. 


699 


Ushed  by  proof — has  learned  and  shaped  bis 
testimony  to  fit  the  case.  These  self-contra- 
dlctlons  were  of  material  matters.  They  In- 
volved cIrcuuiBtanees  related  to  lend  credibil- 
ity to  other  material  matters,  the  main  event, 
and  80  were  themselves  material.  •  •  » 
Prom  the  evidence  aside  from  Coughlin's 
testimony  it  appears  highly  probable  the  child 
was  cut  while  engaged  In  Its  customary  play 
on  the  ground  or  stairway,  and  not  by  a 
six-foot  fall  from  the  sidewalk  upon  a  mass 
of  broken  bottles  upon  the  ground  below. 
However,  It  was  not  for  defendant  to  prove 
how  the  child  was  hurt,  but  It  was  for  plain- 
tiff to  prove  the  child  was  hurt  because  of 
defendant's  negligence;  that  Is,  by  a  cut 
from  a  fall  from  the  sidewalk  where  unsafe 
from  defendant's  negligence.  I  am  of  the 
opinion  the  Jury  was  misled,  and  that  the 
verdict  Is  not  sustained  by  the  evidence,  and 
Is  probably  due  to  the  sympathy  the  unfor- 
tunate child's  condition  awakened.  It  is 
proper  to  note,  too,  that  there  was  evidence 
that  plaintiff  has  offered  money  to  an  alder- 
man of  the  city  to  vote  favorably  upon  plain- 
tiff's claim  here  involved  when  It  was  be- 
fore the  city  council  for  allowance  or  disal- 
lowance. Under  these  circumstances.  It  Is  the 
duty  of  the  court  to  grant  a  new  trial.  There- 
by the  court  does  not  Invade  the  province  of 
the  Jury  (who  are  exclusive  judges  of  the 
credibility  of  witnesses)  any  more  than  In 
any  case  of  conflicting  evidence  where  a  new 
trial  is  granted.  It  is  not  a  final  determina- 
tion, as  would  be  granting  a  motion  for  non- 
suit, but  merely  referring  the  issues  to  an- 
other jury.  The  court,  yielding  due  consider- 
ation to  and  respect  for  the  Jury's  oflSce  and 
verdict,  yet  is  charged  with  the  grave  duty 
of  (on  this  motion)  sui)ervislng  it,  considering 
witnesses,  their  testimony,  conduct,  demeanor, 
and  credibility  ;  and,  if  satisfied,  as  here,  that 
the  jury  has  been  misled  and  imposed  upon  by 
falsehood  resulting  in  an  Improper  and  un- 
just verdict,  the  court  Is  In  duty  bound  to  set 
aside  the  verdict  and  grant  a  new  trial." 

It  will  be  seen  from  the  foregoing  that  the 
district  judge  who  had  the  witness  Ooughlln 
before  him,  and  who  was  In  a  position  to 
observe  his  appearance  and  demeanor  while 
testifying,  In  view  of  the  contradictory  state- 
ments made  by  him  on  two  different  occa- 
sions as  to  what  he  saw,  concluded  to  dis- 
regard his  entire  testimony.  The  witness 
who  picked  the  boy  up  testified  that  he  saw 
Cougblln  at  the  place  where  he  said  he  was. 
This  is  the  only  corroborating  evidence  In 
the  case.  No  witness  save  Coughlin  claimed 
to  know  how  the  boy  was  Injured.  If  he 
fell  off  the  sidewalk,  the  city  was  probably 
liable.  If  he  was  hurt  while  playing  about 
the  broken  bottles  or  while  sliding  down  the 
railing  of  the  steps,  It  was  not  The  fact 
that  he  was  injured  throws  no  light  upon 
the  question  as  to  how  he  received  the  In- 
Jury.  Without  Coughlin's  testimony  the 
plaintiff  made  out  no  case.  The  trial  court 
was  of  opinion  that  the  evidence  was  insuffi- 


cient to  Justify  the  verdict  Coughlin  may 
have  been  where  he  says  he  was,  and  still 
not  have  seen  the  boy  fall.  If  he  did  not  see 
the  fall,  then  there  was  no  testimony  that 
would  justify  a  verdict  for  the  plaintiff  un- 
der the  pleadings  as  they  are  found  In  the 
record.  It  was  the  duty  of  the  trial  Judge, 
If  satisfied  that  the  verdict  was  not  warrant- 
ed by  the  evidence,  to  set  It  aside  upon  prop- 
er motion.  Harrington  v.  Butte  &  Boston 
Mln.  Co.,  27  Mont  1,  60  Pac.  102;  Four- 
nler  v.  Coudert,  34  Mont  484,  87  Pac.  455. 
In  the  ease  of  Hamilton  v.  Nelson,  22  Mont. 
539,  57  Pac.  146,  this  court  said :  "Whether 
or  not  a  new  trial  should  be  granted  for  the 
reason  that  the  verdict  Is  against  the  weight 
of  the  evidence  Is  a  question  peculiarly  with- 
in the  sound  legal  discretion  of  the  trial 
judge,  who  has  the  advantage  of  seeing  the 
witnesses,  of  hearing  their  testimony  orally 
delivered,  and  of  observing  their  demeanor 
and  conduct  upon  the  stand.  Hence  the  ex- 
ercise of  such  discretion  will  not  be  disturb- 
ed by  this  court." 

But  it  Is  contended  by  the  appellant  that 
this  Is  not  a  case  of  conflicting  evidence,  but 
one  wherein  the  evidence  of  the  plaintiff, 
though  weak,  was  uncontradicted.  It  is  al- 
so urged  that  the  trial  court  in  discarding 
the  testimony  of  Coughlin  invaded  the  prov- 
ince of  the  Jury,  who  are  the  exclusive 
Judges  of  the  credibility  of  the  witnesses. 
In  his  first  contention  the  appellant  is  In  er- 
ror, because  the  testimony  of  the  witness 
was  in  many  material  particulars  contradict- 
ed by  his  evidence  on  the  first  trial.  But, 
aside  from  this,  while  the  credibility  of  the 
witnesses  Is,  in  the  first  Instance,  a  question 
exclusively  for  the  jury,  It  is  the  duty  of 
the  trial  court  In  ruling  upon  a  motion  for 
a  new  trial  to  pass  upon  the  weight  of  the 
testimony.  If  the  testimony  of  the  prevail- 
ing party  Is  not  sufllclent  in  weight  to  Justi- 
fy a  verdict  In  bis  favor,  a  new  trial  should 
be  granted;  and,  when  a  trial  court  deter- 
mines that  the  testimony  Is  not  of  sufficient 
weight  to  sustain  a  verdict  and  therefore 
sets  the  same  aside,  this  court  will  not  In- 
terfere unless  that  sound  legal  discretion 
lodged  In  the  district  court  is  abused.  If 
Coughlin's  testimony  In  the  opinion  of  the 
district  court  was  without  weight,  then  the 
plaintiff's  case  failed.  We  do  not  mean  to 
be  understood  as  holding  that,  where  a  wit- 
ness has  testified  positively  to  a  fact  not  In 
Itself  Impossible  or  Improbable  and  not  con- 
tradicted, the  trial  court  would  be  justified 
in  disregarding  such  testimony,  because  that 
question  Is  not  before  us;  but  in  this  case. 
In  view  of  what  the  record  discloses  regard- 
ing the  witness  Coughlin,  we  are  not  dis- 
posed to  hold  that  the  court  below  abused  its 
discretion  or  was  not  justified  In  ordering  a 
new   trial. 

The  order  Is  affirmed. 

Afflrmeil. 

BR.^NTLY,  C.   J.,  and   HOLLO  WAY,   J., 

concur. 
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LltJTZ  ▼.  DENVER  CITY  TRAMWAY  CO. 

(Supreme   Court  of  Colorado.     April  6,   1908. 
Rehearing  Denied  May  4.  19U8.) 

1.  Stbeet  Railways-Cabe  Reqvibed  by  Op- 

EBATORS. 

It  is  the  duty  of  persons  operatinR  a  street 
car  to  exercise  ordinary  care  and  viKilance  to 
avoid  injuring  the  pedestrians,  but  what  consti- 
tutes such  care  and  vigilance  must  be  ascertain- 
ed from  the  circumstances  of  each  case,  for  the 
question  must  be  determined  by  what  a  man  of 
ordinary  prudence  would  have  done  under  sim- 
ilar circumstances. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  44,  Street  Railroads,  If  172-176,  195-203.] 

2.  Same— Injury  to  Pedestbians— Contribu- 
tory Negligence. 

A  pedestrian  is  required  to  exercise  ordi- 
nary care  to  avoid  being  injured  by  an  approach- 
ing street  car,  and  whether  that  degree  of  care 
has  been  exercised  must  be  determined  by  the 
attending  circumstances  of  each  case,  for  the 
question  depends  on  what  a  reasonably  prudent 
and  cautious  person  would  have  done  under  sim- 
ilar circumstances,  and,  if  a  failure  to  exercise 
such  degree  of  care  is  the  proximate  cause  of  an 
injury,   there  can  be  no  recovery. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  44,  Street  Railroads,  g§  204-209.] 

3.  Same— AcrioNB— Evidence— Sufficiency — 

CONTBIBUTOBY    NEOLIOENCB. 

Where  decedent  signaled  to  the  motorman 
of  an  approaching  street  car  that  she  desired  to 
enter,  and  started  across  the  street  toward  a 
point  where  the  car  should  stop,  and  the  car 
could  be  boarded  from  either  side,  and  decedent 
stepped  on  the  track  in  front  of  it  when  it  was 
within  five  or  six  feet  of  her  so  that  she  was 
caught  on  the  fender,  thrown  oS  and  run  over, 
decedent's  negligence  was  the  proximate  cause 
of  her  injury. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  44,  Street  Railroads,  $  18C.] 

4.  Same— Negligence  of  Company. 

Where  a  car  was  something  over  half  a 
block  distant  at  the  time  it  was  signaled  by 
plaintiff's  intestate,  and  approaching  on  a  slight- 
ly down  grade  at  the  rate  of  about  eight  miles 
an  hour,  and  the  gong  was  being  sounded,  when 
she  stepped  in  front  of  it  and  was  struck,  de- 
fendant company  was  not  negligent,  nor  liable 
for  failure  to  avoid  the  injury,  notwithstanding 
decedent's  negligence,  though  it  might  have  been 
had  she  not  indicated  her  knowledge  of  the  car's 
approach  by  signaling  it. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  44,  Street  Railroads,  §  219.] 

5.  Same  —  Effect  of  Public's   Right   to 
Street. 

Where  decedent  intruded  herself  in  front 
of  a  street  car  while  it  was  in  motion  and  after 
she  had  signaled  it  to  stop,  the  abstract  question 
of  the  relative  rights  of  pedestrians  and  street 
car  companies  to  the  use  of  the  streets  is  not  in- 
volved, for,  both  having  rights  upon  streets,  both 
are  bound  to  exercise  reasonable  care  in  enjoy- 
ing them,  the  one  to  avoid  being  injured,  the 
other  to  avoid  inflicting  injuries,  and  the  rights 
of  the  parties  must  be  determined  from  the 
record  by  ascertaining  whether  they  violated  the 
law  in  respect  to  such  duties. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig, 
vol.  44,  Street  Railroads,  {  193.] 

6.  Same— Failube  to  Exebcise  Cabe  Afteb 
DiscovEBY  OF  Peril— Question  fob  .Tuby. 

Whether  defendant  was  negligent  in  back- 
ing a  street  car  after  decedent  was  run  over  is 
a  question  for  the  jury,  where  there  was  a  con- 
flict in  the  testimony,  and  the  question  was  one 
on  which  different  intelligent  persons  might  dif- 
fer. 


Error  to  District  Court,  City  and  Coonty 
of  Denver;   P.  L.  Palmer,  Judge. 

Action  by  John  LIutz  against  the  Denver 
City  Tramway  Company.  Judgment  for  de- 
fendant on  a  directed  verdict,  and  plalntir 
brings  error.    Reversed  and  remanded. 

Ik  J.  Stark,  George  S.  Redd,  and  George 
Stidger,  for  plain  tiff  in  error.  Cbas.  J. 
Hugbes,  Jr..  Gerald  Iluglies,  and  Albert 
Smltb,  for  defendant  in  error. 

GABBBRT,  J.  Plaintiff  In  error  brought 
an  action  to  recover  damages  from  the  de- 
fendant In  error  for  the  death  of  his  wife, 
which  was  caused  by  her  being  run  over  by 
a  car  operated  by  the  defendant.  The  com- 
plaint is  In  two  counts.  In  the  first  cotmt  it 
is  averred.  In  effect,  that  deceased,  without 
fault  upon  her  part.  In  attempting  to  cross 
Larimer  street.  In  the  city  of  Denver,  was 
run  over  and  Injured  so  as  to  cause  her 
death  by  a  car  operated  by  the  defendant 
company,  and  that  such  Injuries  were  occa- 
sioned through  the  negligence  of  the  person 
operating  the  car.  It  is  also  alleged  In  this 
count  that  the  car  which  ran  over  deceased 
was  equipped  with  a  rail  guard  or  fender,  to 
which  was  attached  an  appliance  by  which 
the  motorman  could  have  dropped  It  upon 
tlie  track  and  thus  have  prevented  the  de- 
censed  from  being  run  over,  but  that  he  did 
not  do  so:  that  at  the  time  of  the  Injury 
there  was  In  force  an  ordinance  of  the  city 
requiring  the  defendant  to  equip  Its  cars 
with  mil  guards,  to  be  run  as  near  the  rails 
as  practicable,  and  connected  with  an  ap- 
pliance by  which  the  motorman  could  drop 
It;  and  that  the  motorman  operating  the 
car  by  which  deceased  was  Injured  negligent- 
ly and  carelessly  omitted  to  carry  the  rail 
guard  as  near  the  rails  as  practicable,  In  that 
at  the  time  deceased  was  injure*!  It  was  car- 
ried at  a  height  of  from  10  to  14  Inches  above 
the  rails.  By  the  second  count,  in  addition 
to  the  matters  alleged  In  the  first,  excepting 
the  averments  with  respect  to  the  rail  guard. 
It  is  charged  that  after  the  car  In  question 
had  run  over  the  deceased,  and  while  she  was 
still  upon  the  track  and  between  the  wheels, 
the  persons  in  charge  of  the  car  so  negligent- 
ly moved  It  that  she  was  fatally  injured. 
The  defendant  answered,  denying  negligence 
upon  Its  part,  and  pleading  aflaruiatlvely  that 
the  deceased  was  guilty  of  contributory  neg- 
ligence, which  was  the  proximate  cause  of  her 
injury.  At  the  close  of  the  testimony  the 
court,  on  motion  of  defendant,  directed  tho 
Jury  to  return  a  verdict  In  Its  favor.  Plain- 
tiff has  brought  the  case  here  for  review  on 
error. 

The  action  of  the  trial  court  was  based  up- 
on the  ground  that  the  contributory  negli- 
gence of  deceased  was  the  proximate  cause 
of  her  Injuries.  To  review  this  action  neces- 
sitates a  consideration  of  the  evidence,  and 
we  shall  first  consider  the  testimony  which 
relates  to  the  cause  of  action  set  out  In  the 
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first  count  of  the  complaint,  omitting  for  the 
pi-csent  any  reference  to  tliat  bearing  on  the 
luanoer  tlie  rail  guard  was  carried  or  operat- 
ed. Deceased,  a  young  woman  between  22 
and  23  years  of  age,  and  In  possession  of  all 
her  faculties,  bad  started  from  the  south  side 
to  cross  Larimer  street  a  little  east  of  its  in- 
tersection with  Twenty-Fifth  street  in  a  diag- 
onal direction  towards  the  latter  street,  with 
the  evident  intention  of  tioardlng  a  car  ot 
the  defendant  which  was  then  approaching 
from  the  east.  She  signaled  the  car  as  she 
left  the  curbing.  She  was  carrying  on  her 
right  arm  an  infant  about  four  months  old, 
and  walked  rapidly  across  tbe  street  in  the 
direction  we  have  indicated.  At  the  time  the 
car  was  signaled  it  was  distant  something 
over  half  a  blod;,  and  approaching  on  a  slight- 
ly down  grade  at  the  rate  of  about  eight  miles 
an  hour,  which  it  is  not  claimed  was  an  ex- 
cessive speed.  This  car  was  so  arranged  that 
passengers  could  board  it  from  either  side. 
Its  usual  place,  and  where  the  ordinances 
of  the  city  required  it,  to  stop  and  receive 
passengers,  was  on  the  west  side  of  the  in- 
tersection of  Twenty-Fifth  and  Larimer 
streets.  As  the  car  approached,  the  gong 
was  sounded.  Plaintiff  appears  to  have  paid 
no  attention  to  its  approach,  but  continued  on 
her  course  with  her  right  side  partially  to- 
wards the  car,  and,  when  it  was  within  5  or 
6  feet  of  her,  stepped  upon  the  track  over 
which  the  oar  was  moving,  with  the  result 
that  she  was  first  caught  on  the  fender,  then 
thrown  off,  and  run  over.  The  car  was  stop- 
ped within  about  25  feet  after  she  stepped 
upon  the  track.  The  car  collided  with  her 
a  few  feet  east  of  the  east  line  of  Twenty- 
Fifth  street.  It  was  in  good  order,  and  the 
brakes  were  in  good  working  condition.  One 
of  the  witnesses,  who  gave  a  very  clear  state- 
ment of  the  occurrence,  in  testifying  with  re- 
Bi>ect  to  the  deceased  stepping  upon  the  track, 
stated  ((luoting  from  lier  testimony):  "She 
stepped  ulnioiit  immediately  in  front  of  the 
car,  and  she  got  Just  one  foot  in  front  of 
the  car  before  the  fender  struck  her.  It  was 
almost  instantaneous,  tbe  fender  striking  her. 
As  soon  as  she  step|)cd  on  the  truck,  almost 
instantly,  the  fender  struck  her.  Just  us  that 
occurred  the  motorman  was  winding  the 
brakes  and  ringing  the  bell.  I  think  about 
the  time  slie  stepiied  in  front  of  the  car  he 
commenced  to  take  up  the  brake.  lie  was 
taking  the  brake  up  before,  but  he  stopped 
the  car  more  sudden,  and  did  not  ring  the 
bell  any  more."'  It  Is  the  duty  of  persons 
operating  a  street  car  to  exercise  ordinary 
care  and  vigilance  to  avoid  injuring  pedes- 
trians. What  constitutes  a  proper  degree  of 
care  and  vigiianco  upon  their  part  must  be  as- 
certained from  the  cireumstnniies  of  each 
case,  because  what  would  constitute  ordinary 
care  with  resiKH-t  to  a  particular  case  from  its 
own  facts  would  have  to  be  determined  by 
what  a  man  of  ordinary  prudence  would  have 
done  under  similar  circumstances.  Phllbln 
T.  Denver  City  Tramway  Co.,  30  Colo.  331,  85 


Pac.  630;  Driscoil  ▼.  Market  St.  Cable  B. 
Co.,  97  Cal.  553,  32  Pac.  691,  38  Am.  St.  Rep. 
203.  It  is  also  the  duty  of  a  pedestrian  to 
exercise  ordinary  care  to  avoid  being  injured 
by  an  approaching  car,  and  whether  or  not 
this  degree  of  care  has  been  exercised  must 
be  determined  by  the  attendant  circumstances 
of  each  case  in  which  this  question  arises, 
for  likewise  it  must  also  be  determined  by 
what  a  reasonably  prudent  and  cautious  per- 
son would  have  done  under  similar  circum- 
stances. See  authorities  above  cited,  amd  Ker- 
nan  v.  Market  St.  Ry.  Co.,  137  Cal.  326.  70 
Pac.  81 ;  W.  Chicago  St  B.  R.  Go.  v.  Nilson, 
70  111.  App.  171;  Connelly  v.  Trenton  Pass. 
Ry.  Co.,  66  N.  J.  Law,  700,  29  Atl.  438,  44 
Am.  St.  Rep.  424.  If  be  falls  to  exercise  this 
degree  of  care,  and  such  failure  is  the  proxi- 
mate cause  of  his  injury,  be  cannot  recover. 
Tested  by  these  rules.  It  is  clear  that  the 
defendant  was  not  guilty  of  negligence,  and 
that  the  contributory  negligence  of  the  de- 
ceased was  the  proximate  cause  of  her  in- 
juries. The  evidence  bearing  on  these  ques- 
tions is  not  conflicting,  and  is  of  sucii  a  char- 
acter that  but  one  Inference  can  fairly  be 
drawn  therefrom.  This  is  the  test  to  apply 
in  determining  whether  the  questions  of  neg- 
ligence and  contributory  negligence  are  to 
be  determined  by  the  court  or  should  be  sub- 
mitted to  a  Jury.  The  deceased  had  signaled 
the  car.  It  was  not  being  run  at  an  ex- 
cessive rate  of  speed.  The  gong  was  being 
sounded.  It  could  be  entered  on  the  side 
from  which  the  deceased  approached.  Hav- 
ing signaled  the  car,  the  motorman  was  there- 
by Informed  that  she  knew  It  was  approach- 
ing. She  did  not  step  upon  tbe  track  until 
the  car  was  within  5  or  6  feet  of  her.  It  had 
not  reached  tbe  point  by  more  than  tbe  width 
of  Twenty-Fifth  street  where  ordinarily  it 
would  stop  in  response  to  her  signal,  and  In 
obedience  to  tbe  ordinances  of  tbe  city,  to 
take  her  on  board.  In  such  circumstances 
we  do  not  see  bow  it  Is  possible  to  reach  any 
other  conclusion  than  the  one  that  the  motor- 
man,  as  a  reasonably  prudent  person,  was 
Justified  In  assuming  that  she  had  no  Inten- 
tion of  attempting  to  cross  the  track  in  front 
of  his  car  In  such  close  proximity  as  to  imperii 
her  safety.  As  soon  as  she  did,  he  endeavor- 
ed to  stop  it  as  quickly  as  possible.  It,  there- 
fore. api>ears  that  he  was  not  negligent.  The 
deceased  knew  that  the  car  was  approaching, 
because  she  had  signaled  It  to  stop,  with  the 
evident  intention  of  boarding  it  when  it  reach- 
ed the  intersection  of  Twenty-Fifth  and  Lar- 
imer streets,  where  it  stopped  to  take  on  pas- 
sengers. She  was  walking  rapidly  and  diag- 
onally across  Larimer  street  in  that  direction. 
She  did  not  attempt  to  pass  in  front  of  the 
car  beyond  tbe  point  where  possibly  she 
might  have  been  Justified  In  assuming  that. 
In  response  to  her  signal  and  the  require- 
ments of  the  ordinances  of  the  city.  It  bad 
stopped,  or  would  halt,  so  that  she  could  pass 
in  safety.  She  ap|)ear8  to  have  lieen  in  pos- 
session of  ail  her  faculties.    There  was  noth- 
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ing  occurred  between  the  time  she  signaled 
the  car  and  when  she  stepped  upon  the  trade 
to  distract  her  attention.  In  addition  to  her 
actual  knowledge  that  the  car  was  approach- 
lug,  the  gong  was  being  sounded ;  and  yet, 
when  the  car  was  within  but  5  or  6  feet  of 
the  point  where  she  attempted  to  cross  the 
track,  she  stepped  in  front  of  It  and  was  in- 
jured. Certainly  this  was  not  the  exercise 
of  that  reasonable  degree  of  care  that  a  per- 
son of  ordinary  prudence  and  caution  would 
have  exercised  under  the  same  circumstan- 
ces, BO  that  the  testimony  not  only  estab- 
lishes that  the  defendant  company  was  not 
negligent,  but  that  the  failure  of  the  de- 
ceased to  exercise  that  degree  of  care  which 
the  law  imposed  upon  her  was  the  proximate 
cause  of  her  injury.  GrlflBth  v.  Denver  Tram- 
way Co.,  14  Colo.  App.  504,  61  Pac.  46. 

Counsel  for  plaintiff  contend  that,  even 
though  the  deceased  was  negligent,  the  de- 
fendant company  could  have  avoided  Injuring 
her  after  the  motorman  became  aware  of  the 
fact  that  she  was  in  peril.  Our  conclusion 
that  the  defendant  company  was  not  negli- 
gent practically  disposes  of  this  question. 
As  we  have  already  said,  her  actions  did  not 
indicate  that  It  was  her  purpose  to  cross  In 
front  of  the  approaching  car.  She  knew  that 
it  was  approaching,  because  she  had  signaled 
it,  and  the  gong  was  being  sounded.  Possibly, 
if  she  bad  not  Indicated  to  the  motorman 
that  she  knew  of  the  approach  of  the  car,  the 
case  might  be  different;  but  when  she  had 
conveyed  to  the  motorman  the  information 
that  she  did  know  of  its  approach,  then,  al- 
though she  was  walking  rapidly  towards  the 
track  over  which  the  car  would  pass,  but 
where  It  was  not  customary  to  stop  for  pas- 
sengers, there  was  nothing  to  Indicate  to  the 
motorman  that  she  was  in  a  position  of  peril 
until  she  actually  stepped  upon  the  track, 
when,  according  to  the  testimony,  it  was  too 
late  to  prevent  the  car  striking  her,  although 
It  appears  from  the  evidence  that  he  made 
every  effort  to  do  so.  Counsel  cite  many 
cases  in  support  of  their  contention  which 
we  have  so  far  considered,  which  it  is  not 
necessary  to  review  at  length.  They  are  not 
applicable,  because  they  are  based  upon  the 
proposition  that  the  motorman  should  have 
discovered  from  the  actions  of  the  Injured 
party  that  it  was  his  purpose  to  cross  the 
track  In  front  of  the  approaching  car,  or  evi- 
dently was  not  aware  of  its  approach,  or  the 
person  injured  was  an  Infant,  or  the  evi- 
dence bearing  on  the  question  of  his  alleged 
negligence  was  conflicting  or  of  a  character 
from  which  different  intelligent  minds  might 
draw  different  conclusions.  These  are  the 
features  which  distinguish  these  cases  from 
the  one  at  bar;  or,  to  reiterate  why  the 
motorman  in  the  present  case  was  not  negli- 
gent, it  appears  he  was  aware  that  the  de- 
ceased knew  the  car  was  approaching,  and  in 
such  circumstances  as  Justified  him  in  as- 
suming that  she  would  not  put  herself  in  a 
pla^  of  danger  by  attempting  to  cross  in 


front  of  It,  when  It  was  In  such  dose  prox- 
imity that  it  would  be  dangerous  to  do  so. 

It  is  also  urged  that  the  defendant  com- 
pany bad  no  exclusive  or  superior  right  to 
deceased  to  the  use  of  the  part  of  the  street 
where  she  was  Injured,  and  that  she  was  but 
exercising  her  right  to  cross  the  street,  and 
hence,  it  is  claimed,  was  justified  in  assum- 
ing that  the  car  would  not  be  mn  upon  her. 
The  abstract  question  of  the  relative  rights 
of  pedestrians  and  street  car  companies  to  the 
use  of  the  streets  over  which  the  latter  oper- 
ate their  cars  is  not  involved,  for  whatever 
they  may  be,  both  having  rights  upon  such 
streets,  both  are  bound  to  exercise  reason- 
able care  in  enjoying  these  rights,  the  one  to 
avoid  inflicting  injuries,  and  the  other  to 
avoid  being  injured.  So  that,  as  we  have 
already  pointed  out,  the  rights  of  the  parties 
to  this  case  must  be  determined  from  the 
part  of  the  record  under  consideration  by 
ascertaining  whether  or  not  the  law  in  this 
respect  was  violated. 

Counsel  for  plaintiff  seem  to  predicate  neg- 
ligence of  the  defendant  upon  the  fact  that 
the  motorman  did  not  slow  down  the  car  In 
obedience  to  the  signal  of  plaintiff  to  stop  and 
receive  her.  In  the  circumstances  of  this 
case  we  do  not  think  that  question  Is  in- 
volved, but,  if  it  is,  the  contention  Is  wltliout 
merit,  for  two  reasons:  (1)  When  the  col- 
lision occurred,  the  car  was  distant  more 
than  the  width  of  Twenty-Fifth  street  from 
the  point  where  It  would  customarily  stop  to 
receive  her,  hence  deceased  was  not  misled  by 
assuming  that  It  had  stopped,  or  was  about 
to  do  so;  and  (2)  it  appears  from  the  testi- 
mony that  prior  to  the  time  the  deceased 
stepped  upon  the  track  the  brakeman  was  ap- 
plying the  brakes,  with  the  evident  purpose 
of  stopping  the  car  at  the  place  where  it  was 
required  to  stop. 

It  Is  also  contended  that  it  was  negligence 
to  not  carry  the  fender  nearer  the  rails,  and 
that  the  motorman  was  negligent  In  not  low- 
ering It  when  deceased  stepped  upon  the 
track.  There  is  the  testimony  of  one  wit- 
ness to  the  effect  that  he  noticed  the  folder 
shortly  after  the  deceased  was  injured,  and 
he  thought  It  was  about  one  foot  above  the 
rails.  There  Is  no  testimony  bearing  on  the 
question  of  how  near  the  fender  should  be  to 
the  rails  in  practical  operation,  neither  is 
there  any  testimony  that  the  motorman  did 
not  attempt  to  lower  it,  or  that  he  had  time 
to  do  so  after  the  deceased  stepped  upon  the 
track.  For  these  reasons  we  express  no  opin- 
ion on  the  questions  argued  by  counsel  touch- 
ing the  fender  further  than  to  say  that  no 
case  was  made  against  the  company  by  the 
testimony  under  the  allegations  of  the  first 
count  on  that  subject. 

Counsel  for  the  defendant  Insist  that  the 
pleadings  are  not  such  as  to  warrant  an  in- 
vestigation of  the  question  of  whether  or  not 
the  company  was  liable  because  of  Its  failure 
to  avoid  injuring  deceased  after  she  was  in 
a  position  of  peril.    We  express  no  opinion 
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OB  tbig  question,  because,  assomlng  that  the 
first  count  does  present  this  question,  the  evi- 
dence establishes  that  It  Is  without  merit 

The  facts  alleged  in  the  second  count  with 
respect  to  the  alleged  negligence  of  the  per- 
sons in  charge  of  the  car  in  failing  to  exercise 
a  proper  degree  of  care  In  extricating  the 
deceased  present  an  entirely  new  situation, 
to  be  determined  without  regard  to  what  oc- 
curred before;  because,  in  considering  the 
case  as  made  by  the  second  count  on  this 
question  and  the  testimony  bearing  thereon, 
the  questions  of  the  negligence  of  the  defend- 
ant and  the  contributory  negligence  of  the  de- 
ceased, considered  in  disposing  of  the  first 
count,  are  entirely  eliminated.  By  the  aver- 
ments of  the  second  count  now  under  con- 
sideration and  the  testimony  relative  thereto, 
there  is  involved  the  application  of  the  well- 
settled  law  that,  although  the  contributory 
negligence  of  the  injured  party  placed  him  In 
a  position  of  danger,  yet  the  defendant,  with 
knowledge  of  his  peril,  must  exercise  a  proper 
degree  of  care  to  save  him  from  injury  in  that 
situation. 

The  testimony  on  the  questions  now  to  be 
considered  Is  far  from  satisfactory,  is  not 
very  clear,  and,  in  some  respects,  is  conflict- 
ing. There  is  testimony,  however,  to  the  ef- 
fect that  when  the  car  stopped  the  deceased 
was  lying  on  her  stomach,  with  the  trunk  of 
her  body  outside  the  rails ;  that  wnen  she  was 
extricated  her  right  limb  was  broken  In  sev- 
eral places  below  the  knee,  and  this  limb 
practically  severed  from  her  body  at  the 
trunk  by  a  wound  which  had  crushed  the  pel- 
vic bone  at  the  right  side  and  the  bone  of  the 
limb  at  the  thigh;  that  this  was  the  injury 
that  caused  her  death;  that  when  the  car 
stopped  the  front  wheel  of  the  front  truck  of 
the  car  was  between  her  limbs,  close  to  the 
trunk ;  that  the  motorman  and  conductor 
alighted  and  after  a  hasty  examination  back- 
ed the  car ;  that  In  doing  so  the  wheel  passed 
over  her,  whereby  she  received  the  fatal  in- 
jury to  which  we  have  referred.  We  cannot 
believe,  as  seems  to  be  assumed  by  counsel 
for  plaintiff,  that  the  action  of  the  motorman 
and  conductor  In  moving  the  car  was  prompt- 
ed by  any  thought  to  wantonly  and  willfully 
injure  the  deceased,  nor  is  there  anything  in 
the  record  to  justify  such  an  assumption; 
but  the  law  demands  that  In  attempting  to 
extricate  her  they  should  have  exercised  that 
degree  of  care  to  prevent  further  injury 
which  reasonably  prudent  persons  would  have 
exercised  under  similar  circumstances.  If 
they  did,  then  the  law  will  hold  them  blame- 
less, although  they  Inflicted  further  Injury; 
but  whether  or  not  they  did  exercise  that 
degree  of  care  which  the  law  imposes  was  a 
question  which  should  have  been  submitted 
to  the  jiury  for  its  determination,  because 
there  was  not  only  some  conflict  In  the  testi- 
mony with  respect  to  the  position  of  the  de- 
ceased, as  well  as  for  the  further  reason 
that  whether  or  not  in  the  circumstances  they 
exercised  a  proper  degree  of  care  was  a  ques- 


tion which  different  intelligent  persons  might 
differ  upon.  In  connection  with  this  question 
there  would  be  the  further  one  of  whether  or 
not  moving  the  car  to  extricate  deceased  in- 
flicted the  fatal  Injury.  If  the  fatal  Injury 
was  not  so  caused,  then  plaintiff's  case  would 
fall.  The  questions  presented  by  the  second 
count  which  we  have  considered  should  have 
been  submitted  to  the  jury  under  appropriate 
instructions. 

The  judgment  of  the  district  court  is  reveirs- 
ed,  and  the  cause  remanded  for  a  new  trial 
In  accordance  with  the  views  expressed  in 
this  opinion. 

Reversed  and  remanded. 

STEELE,  C.  J.,  and  CAMPBELU  J.,  con- 
cur. 


HOWE  V.  FRITH. 
(Supreme  Court  of  Colorado.    April  6,  1908.) 

1.  Appeal— Review — Harmless  Bbbor— Ad- 
mission OF  Evidence— Imfbopeb  Gbounds 
OF  Recovert. 

Where  a  plaintiff  seeks  recovery  of  dam- 
ages on  several  grounds,  but  the  complaint  does 
not  specify  the  amount  of  damages  suffered 
from  any  one  of  the  causes  stated,  and  there  is 
a  verdict  and  judgment  for  a  lump  sum,  if  evi- 
dence was  improperly  admitted  in  support  of 
any  ground  relied  on,  and  on  which  plaintiff 
had  no  right  to  recover,  the  judgment  must  be 
reversed,  for  it  cannot  be  determined  what  in- 
fluenced the  jury  in  reaching  the  verdict. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  $f  4153-^160.] 

2.  Landlord  and  Tenant  —  Lease  —  Con- 
struction —  Damages  from  Tubnino  off 
Heat. 

Where  a  lease  providing  for  monthly  pay- 
ments of  rent  in  advance  for  room  and  heat  con- 
tains covenants  of  forfeiture  for  nonpayment  of 
rent,  and  the  right  of  re-entry  in  such  case, 
with  or  without  process  of  law  "using  such  force 
as  might  be  necessary,"  and  the  heat  is  turned 
off  after  the  rent  is  not  paid  for  two  months, 
no  right  of  action  accrues  to  the  tenant. 

3.  Same— Covenant  to  Not  Claim  Dama- 
ges FOR  Trespass— Turning  off  Heat. 

Where  the  lease  provided  that  no  action  of 
trespass  or  the  like  should  be  brought  by  the  ten- 
ant In  case  the  lessor  should  forcibly  dispossess 
the  tenant  of  the  premises  under  the  terms  of 
the  lease,  the  tenant  thereby  estopped  himself  to 
claim  damages  from  the  shutting  off  of  the  heat. 

4.  Same— Right  to  Re-entry  —  Failure  to 
E.NFOBCE  Right— Effect  of  Injunction. 

The  fact  that  a  landlord  was  prevented  by 
injunction  from  recovering  possession  of  prem- 
ises which  a  tenant  had  forfeited  under  the 
terms  of  the  lease  by  nonpayment  of  rent  does 
not  relieve  the  tenant  from  the  rule  that  an  ac- 
tion will  not  lie  for  rendering  the  premises  unin- 
habitable, nor  from  an  express  waiver  of  any 
right  of  action  for  such  trespass. 

Appeal  from  District  Court  City  and  Coun- 
ty of  Denver;  F.  T.  Johnson,  Judge. 

Action  by  Hilllan  Frith  against  Charles  H. 
Howe  for  .damages  for  violation  of  the  cove- 
nants of  a  lease.  From  a  judgment  for 
plaintiff,  defendant  appeals.  Reversed  and 
remanded. 

W.  C.  KIngsley  and  Richard  McKnlght,  for 
appellant    C.  C.  Brown,  for  appellee. 
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MAXWELL,  J.  Appellant,  Howe,  by  a 
written  lease  granted  appellee,  Mrs.  Htllian 
Frith,  a  lease  of  three  rooms  on  the  second 
floor  of  a  business  block  In  Denver  for  the 
purpose  of  conducting  a  millinery  business, 
for  the  term  of  one  year  from  January  1, 
1902,  at  a  monthly  rental  of  $55,  to  be  paid 
in  advance  on  the  Ist  day  of  each  month, 
lessor  agreeing  to  furnish  heat  to  the  apart- 
ments. The  lease  contained  the  usual  cove- 
nants, and  further  provided  that  If  any  part 
of  the  rent  should  remain  unpaid  when  due, 
or  any  default  should  be  made  by  the  lessee 
In  any  of  the  covenants  by  her  to  be  kept, 
the  lessor  should  have  the  right  to  declare 
the  term  ended,  and  enter  Into  possession  of 
the  premises,  with  or  without  process  of  law, 
and  expel  and  remove  the  lessee,  using  such 
force  as  might  be  necessary,  and  this  without 
first  making  any  demand  for  the  rent  or  giv- 
ing any  notice  that  the  lease  was  forfeited, 
and  that  no  action  of  forcible  entry,  unlawful 
detainer,  trespass,  or  like  action  should  be 
brought  by  the  lessee  in  case  the  lessor  should 
forcibly  dispossess  her  of  the  premises  under 
the  terms  of  the  lease.  It  further  provided 
that.  If  at  any  time  the  term  should  be  ended 
at  the  election  of  the  lessor,  the  lessee  would 
surrender  jmsses-slon  peaceably  Immediately 
upon  such  termination,  and  that.  If  the  lessee 
should  remain  In  possession  after  notice  of 
any  default,  or  after  termination  of  the 
lease  In  any  of  the  ways  provided,  she  should 
be  deemed  guilty  of  forcible  detainer  under 
the  statute,  subject  to  all  the  conditions 
named  in  the  lease,  and  to  eviction  and  re- 
moval, forcibly  or  otherwise,  with  or  without 
process  of  law.  The  complaint,  after  setting 
forth  the  lease,  alleged.  In  substance,  that 
the  premises  were  entered  only  by  means  of  a 
hallway  on  the  first  floor  leading  from  the 
street  and  up  a  flight  of  stairs  to  the  second 
floor,  and  thence  along  and  through  a  hall- 
way to  appellee's  rooms;  that  appellee  rent- 
ed the  premises  for  the  purjwse  of  carrying 
on  a  millinery  business,  and  that  the  prin- 
cipal part  of  her  sales  were  made  during  the 
months  of  September,  October,  and  Novem- 
ber, and  the  same  number  of  months  during 
the  spring;  that  October  1,  11)02,  appellant, 
without  appellee's  knowledge,  and  In  violation 
of  the  coveuiints  in  the  lease,  tore  up  the 
stairway  leading  to  the  plaintiff's  rooms,  as 
well  as  the  partition  and  plaster  of  the  hall- 
way, rebuilt  the  stairway,  and  again  tore  It 
out  and  rebuilt  it,  removing  the  plaster  and 
replastering,  and  thereby,  for  21  days,  de- 
prived plaintiff  and  her  customers  of  Ingress 
to  and  egress  from  the  leased  premises,  caus- 
ing plaster,  moisture,  etc.,  to  be  taken  and 
carried  into  her  rooms,  thereby  damaging  her 
goods  and  furniture;  that  at  that  time  the 
plaintiff  was  carrying  a  $.").000  stock  of  goods, 
manufactured  and  In  the  course  of  being 
manufactured,  of  a  delicate  nature;  that  in 
tearing  down  said  partition  and  plaster  lime 
dust,  dirt,  and  moisture  were  carried  into 
plaintiff's  apartments  and  upon  her  goods, 


damaging  them,  and  by  reatKm  of  these  con- 
ditions during  21  days,  from  the  Ist  day  of 
October,  plalntllTs  customers  were  unable  to 
get  to  her  place  of  business:  that  In  violation 
of  the  terms  of  the  lease  appellant  on  No- 
vember 4,  li)02,  willfully  shut  off  the  heat 
from  plaintiff's  opartments,  and  at  great  ex- 
pense she  was  obliged  to  and  did  procure  oil 
stoves  for  heating  purposes;  that  while  the 
heat  was  so  shut  off  plaintiff  took  a  severe 
cold,  and  ever  since  was  sick,  to  her  great 
damage;  and  that  by  reason  of  the  premises 
she  suffered  $.3,0U0  damages.  The  answer  ad- 
mitted the  execution  of  the  lease,  that  the 
stairs  and  halls  referred  to  in  the  complaint 
were  the  only  means  of  ingress  to  and  egress 
from  the  apartments,  denied  all  other  allega- 
tions of  the  complaint,  and  couuterclaimed 
for  three  months'  rent  and  damages  to  the 
premises.  The  reply  put  in  issue  the  coun- 
terclaim. Trial  to  a  Jury  resulted  In  a  Judg- 
ment agaln<it  appellant  for  $1,800,  from  which 
Is  this  appeal. 

From  the  above  statement  of  the  complaint 
it  appears  that  plaintiff  sought  damages  upon 
three  grounds:  (1)  Damages  to  her  stock  and 
furniture;  (2)  loss  of  profits :  <.'t)  damages  by 
reason  of  expense  IncuiTed,  illness,  and  pliysl- 
cal  suffering  caused  by  shutting  off  the  heat 
from  the  apartments. 

It  will  be  noticed  that  the  complaint  does 
not  specify  the  amount  of  damages  suffered 
from  any  one  of  the  above  causes;  and,  as 
the  verdict  and  Judgment  is  for  a  lump  sum, 
and  as  we  have  no  means  of  knowing  what 
Influenced  the  Jury  In  arriving  at  its  verdict, 
if  evidence  was  admitted  over  the  objection 
of  appellant  in  support  of  any  one  of  the 
grounds  upon  which  appellee  relied,  which 
was  not  a  ground  upon  which  apiiellee  ought 
to  have  recovered,  the  Judgment  must  be  re- 
versed. The  evidence  shows  that  between 
October  1st  and  lOtb  appellant  made  certain 
alterations  in  the  hall  and  stains'ay  leading 
to  appellee's  apartments,  which  interfered 
somewhat  with  the  Ingress  to  and  egress 
from  the  apartments;  the  extent,  nature,  and 
character  of  such  interference  being  left  very 
much  in  the  dark  by  reason  of  conflicting 
evidence  upon  this  point  It  Is  admitted  that 
appellee  did  not  pay  .the  rent  due  under  her 
lease  for  the  mouths  of  September  and  Octo- 
ber, and  that  October  Slst  appellant  served  a 
written  notice  on  appellee  to  pay  the  rent 
due,  or  surrender  possession  of  the  premises 
within  three  days;  that  November  5th  or  CtU 
appellant  shut  the  steam  heat  off  from  the 
apartments,  and  that  appellee  continued  to 
occupy  the  apartments  until  December  Slst, 
the  end  of  the  term.  Over  the  objection  of 
appellant,  appellee  and  her  husband  testified 
to  the  expenses  incurred  in  procuring  gas  and 
oil  stoves  and  fuel  therefor  for  the  purpose 
of  heating  the  apartments  during  the  three 
months  the  beat  was  shut  off;  that  appellee 
was  made  very  HI  with  pneumonia,  .followed 
by  rheumatism,  and  that  she  was  confined  to 
her  bed  until  she  vacated  the  premises,  and 
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bas  been  111  ever  since;  that  she  suffered 
great  pain  and  contracted  bills  for  medical 
attendance.  The  attending  physician  testi- 
fied to  the  illness  of  appellee,  its  duration  un- 
til February  following,  going  into  his  treat- 
ment of  the  case  in  detail. 

The  court  instructed  the  Jury,  in  substance: 
That  the  plaintiff  sought  to  recover  dam- 
ages on  account  of  the  alleged  shutting  off  by 
the  defendant  of  the  heat  to  said  premises 
leased  to  plaintiff,  by  reason  of  which  she 
contracted  a  cold  and  was  made  sick,  and  for 
a  period  of  time  she  was  put  to  the  expense 
of  otlierwlse  heating  the  said  premises;  and 
that,  if  the  Jury  found  from  a  preponderance 
of  the  evidence  that  the  defendant  wrongfully 
and  without  the  consent  of  the  plaintiff  shut 
off  the  heat  to  the  rooms  leased  to  the  plain- 
tiff during  a  part  of  the  time  plaintiff  was 
occupying  the  same  under  the  lease,  this  was 
a  breach  of  the  contract  of  leasing  on  the 
part  of  the  plaintiff,  and  the  damages  which 
plaintiff  was  entitled  to  recover  on  account 
thereof  are  such  as  may  fairly  and  reason- 
ably be  considered  as  arising  therefrom,  or 
such  as  may  reasonably  be  supposed  to  be  in 
the  contemplation  of  the  parties  at  the  time 
they  made  the  lease,  and  as  a  probable  re- 
sult of  such  breach,  and,  in  determining  the 
amount  of  damages,  the  Jury  should  talce  in- 
to consideration  any  money  expended  by  the 
plaintiff  in  beating  said  apartments,  and  al- 
so any  inconvenience  suffered  by  the  plain- 
tiff on  account  tliereof  as  shown  by  the  evi- 
dence. As  above  stated,  the  lease  contained 
covenants  of  forfeiture  for  nonpayment  of 
rent,  the  right  of  re-entry,  with  or  without 
process  of  law,  "using  such  force  as  might 
be  necessary,"  and  this  without  mailing  any 
demand  for  the  rent,  and  for  peaceable  sur- 
render of  possession  by  the  tenant.  In  Gosh- 
en v.  People.  22  Colo.  270,  44  Pac.  503,  It  Is 
said:  "While  our  statute  of  forcible  entry 
takes  away  the  right  that  existed  at  com- 
mon law  to  make  entry  by  force,  although 
the  right  to  possession  may  exist,  a  license 
to  make  such  an  entry  does  not  contravene 
this  statute,  and  the  landlord  may,  under  the 
provisions  contained  In  this  lease,  enter  and 
remove  a  tenant  upon  covenant  broken,  if  he 
uses  no  unnece8.sary  force  to  accomplish  the 
purpose.  lOlting  cases.]  *  *  *  lie  was 
not  obliged  to  resort  'to  remedies  given  by 
the  laws  of  the  state,'  but  could  avail  him- 
self of  the  right  to  re-enter,  under  the  stipu- 
lation in  the  lease,  using  no  more  force  than 
wag  ne^-essary  to  remove  the  complaining 
witness,  and,  if  he  so  entered,  bis  iMssesslon 
at  the  time  the  assaults  and  batteries  are 
allege<I  to  have  occurred  was  lawful,  and  he 
bad  the  right  to  defend  that  posseiision  by  re- 
sort to  force.  If  necessary."  Under  covenants 
In  leases  reserving  to  the  landlord  the  right 
of  re-entry  for  covenants  broken,  it  bas  been 
held  that  the  Iandk>rd  may  render  the  tene- 
ment uninhabitable  by  removing  doors,  win- 
dows, and  other  portions  of  the  structure, 
eren  to  the  extent  of  demolishing  tbe  t&ie- 


ment,  and  that  such  acts,  where  no  more 
force  was  used  than  was  necessary  to  accom- 
plish the  re-entry,  confer  no  right  of  action 
upon  the  tenant  holding  without  any  right 
of  possession.  Meader  v.  Stone,  48  Mass.  147; 
Mugford  V.  Richardson,  88  Mass.  70,  83  Am. 
Dec.  017;  Allen  t.  ICelly,  17  R.  I.  731,  24  Atl. 
770,  16  L.  R.  A.  708,  33  Am.  St.  Rep.  905; 
Todd  V.  Jackson,  20  N.  J.  Law,  525.  The  act 
of  the  landlord  in  this  case  In  shutting  off 
the  heat  from  the  apartments  was  within  the 
rule  announced  by  the  authorities,  and  no 
right  of  action  accrued  to  tbe  tenant  by  rea- 
son of  such  act.  Further  than  this,  as  above 
shown,  a  covenant  of  the  lease  stipulated 
that,  In  case  tbe  tenant  was  forcibly  dispos- 
sessed from  tbe  premises  by  reason  of  the 
forfeiture  of  the  lease  by  nonpayment  of 
rent,  no  right  of  action  for  trespass  or  like 
action  should  be  brought  by  the  tenant.  So 
that.  If  the  law  was  otherwise  than  as  above 
stated,  by  the  covenants  of  the  lease,  the  ten- 
ant estopped  herself  from  recovering  dam- 
ages caused  by  shutting  off  the  heat  from 
tlie  apartments. 

Coimsel  for  appellee  meet  this  state  of 
facts  by  contending  that  appellant  did  not 
avail  himself  of  the  license  to  re-enter  grant- 
ed by  the  lease,  but  permitttnl  the  tenant  to 
occupy  the  premises  until  the  end  of  the 
term,  and  thereby  waived  the  notice  of  for- 
feiture served  October  31st.  In  the  light  of 
the  facts  disclosed  by  this  record,  such  con- 
tention is  utterly  untenable.  The  complaint 
shows  that  November  20th  appellant  com- 
menced suit  in  a  Justice  court  in  forcible  en- 
try and  unlawful  detainer  against  appellee 
to  recover  possession  of  the  premises,  the 
prosecution  of  which  suit  was  stayed  by  an 
ex  parte  injunction  issued  by  the  court  be- 
low In  this  action,  and  tliat  the  court,  upon 
motion  of  appellant,  refused  to  dissolve  such 
injunction.  The  fact  that  a  court  through  its 
injunctive  writ  prevented  the  re-entry  of  the 
landlord  under  the  license  granted  by  the 
lease  does  not  relieve  tbe  tenant  from  the 
rule  of  law  above  stated;  nor  does  It  release 
tbe  tenant  from  the  covenant  of  the  lease, 
whereby  she  waived  her  right  of  action 
against  the  landlord  on  account  of  the  acts 
she  now  complains  of.  The  court  erred  In  ad- 
mitting evidence  over  the  objection  of  ap- 
pellant as  to  any  damages  suffered  by  appel- 
lee after  the  service  of  the  notice  of  forfei- 
ture of  the  lease  October  Slst  in  instructing 
the  Jury  as  above  Indicated,  and  in  refusing 
instructions  requested  by  appellant  on  this 
point.  We  must  presume  that  tbe  evidence 
introduced  upon  this  branch  ot  the  case  was 
considered  by  the  Jury  and  entered  Into  the 
amount  of  the  verdict.  To  what  extent  we 
are  unable  to  determine.  The  Jury  might 
have  rested  their  entire  verdict  upon  this  ob- 
jectionable evidence. 

This  conclusion  renders  it  unnecessary  to 
consider  the  other  errors  assigned  and  argued 
that  question  the  correctness  of  rulinga  upon 
the  admission  of  evidence,  and  other  instruc- 
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tlons  of  the  court.  Marr  ▼.  Wetzel,  3  Colo. 
2,  8;  Crynible  v.  Mulvaney,  21  Colo.  203,  211, 
40  Pac.  499. 

For  the  reason  stated,  the  judgment  Is  re- 
versed, and  the  cause  remanded. 

Beversed  and  remanded. 

STEELE,  C.  J.,  and  HELM,  XT  concur. 


CHOCTAW,  O.  &  G.  R.  CO.  v.  BURGESS 

et  al. 
(Supreme  Court  of  Oklahoma.    May  13,  1908.) 
Reuovai.  or  Causes— Admission  of  Tebbi- 

TOBY  —  TbANSFEB    OF    CAUSES  —  WAIVES    OF 

RionT. 

The  Oklahoma  enabling  act  (Act  June  16, 

1906,  c.  3335,  f  16,  34  Stat.  276.  as  amended  by 
Act  March  4,  190<,  34  Stat.  1286,  c.  2911,  f  1) 
provides  that  "all  cases  pending  in  the  United 
States  Court  of  Appeals  in  the  Indian  Territory 
arising  under  the  Constitution,  laws,  or  treaties 
of  the  United  States,  •  »  »  and  in  cases  of 
diversity  of  citizenship  where  there  shall  be  more 
than  two  thousand  dollars  in  controversy,  exclu- 
sive of  interest  and  cost,  shall  be  transferred  to 
the  proper  United  States  circuit  or  district  court 
for  proper  disposition:  Provided,  that  such 
transfer  shall  not  be  made  in  any  case  where  the 
United  States  is  not  a  party  except  on  applica- 
tion of  one  at  the  parties  in  the  court  in  which 
the  case  is  pending,  at  or  before  the  second  term 
of  such  court,  after  the  admission  of  said  state." 
Where  such  case  is  transferred  to  the  Supreme 
Court  of  this  state  by  operation  of  such  provi- 
sion, and  is  regularly  assigned  for  hearing  at  the 
first  term  of  said  court,  and  the  attorney  of  rec- 
ord for  the  plaintiff  having  had  notice  thereof, 
and  said  cause  having  been  regularly  reached  for 
trial  on  the  calendar,  and  no  one  appearing  for 
said  plaintiff  in  error,  but  the  attorney  of  record 
appearing  for  defendant  in  error,  and  said  cause 
then  and  there  being  regularly  submitted  for 
final  decision,  said  plaintiff  in  error  waives  Its 
right  to  thereafter  move  for  said  cause  to  be 
transferred  to  the  proper  United  States  circuit 
or  district  court.  This  constituted  an  election 
to  proceed  in  the  state  courts,  and  precluded  the 
plaintiff  in  error  from  thereafter  transferring 
■aid  cause  to  such  federal  court  for  review. 

Kane,  J.,  dissenting. 

(Syllabus  by  the  Court.) 

Appeal  from  the  United  States  Court  for 
the  Southern  District  of  the  Indian  Territory. 

Action  by  Myra  Burgess  and  husband 
against  the  Choctaw,  Oklahoma  &  Gulf  Rail- 
road Company.  Judgment  for  plaintiff.  De- 
fendant brings  error.  Motion  to  transfer 
cause  to  United  States  court  denied. 

This  cause  came  to  this  court  from  the 
United  States  CJourt  of  Appeals  for  the  In- 
dian Territory  by  virtue  of  the  terms  of  the 
enabling  act  (Act  June  16,  1906,  c.  3335,  §  16, 
34  Stat  276>  as  amended  by  Act  March  4, 

1907,  34  Stat.  1286,  c.  2911,  §  1),  being  one 
of  the  causes  pending  on  the  docket  of  said 
court  not  finally  disposed  of  at  tlie  admission 
of  the  state  Into  the  Union.  The  petition  or 
complaint  of  the  defendant  in  error,  the  plain- 
tiff in  the  court  below,  alleges  that  the  plain- 
tiff in  error,  the  defendant  in  said  court,  is 
a  corporation  duly  organized  and  existing 
and  doing  business  in  the  Indian  Territory 
under  and  by  virtue  of  the  laws  in  force  In 
said  territory,  and  as  such  Is  authorized  and 
empowered  to  sue  and  be  sued  in  its  cot^ 


porate  name.  It  Is  further  alleged  tn  said 
complaint  or  petition  that  the  plaintiffs  Myra 
B.  Burgess  and  W.  N.  Burgess,  ber  husband, 
and  each  of  them,  are  citizens  of  the  United 
States,  residing  in  the  Southern  District  of 
the  Indian  Territory.  On  the  9th  day  of 
January,  A.  D.  190^  under  order  of  this 
court,  the  docket  was  set  and  assignment  ot 
cases  made  for  the  first  term  of  this  court, 
this  cause  being  set  for  bearing  on  January 
21,  1908,  and  notice  of  such  setting  was  giv- 
en to  the  attorneys  of  record  for  both  the 
plaintiff  and  defendant  in  error.  On  the 
21st  day  of  January,  1908,  this  cause  In  due 
course  was  reached  on  the  calendar  for  trial, 
no  attorney  for  the  plaintiff  In  error  appear- 
ing at  that  hearing,  but  the  attorney  of  rec- 
ord, A.  C.  Cruce,  appeared  for  the  defendant 
in  error,  and  said  cause  was  duly  submitted 
for  the  final  determination  and  judgment  of 
said  court  Thereafter,  on  the  24th  day  of 
January,  A.  D.  1908,  plaintiff  in  error  filed 
its  petition  for  removal,  alleging  that  by 
virtue  of  the  terms  of  the  enabling  act  ap- 
proved June  16,  1906,  as  amended  March  4, 
190T,  said  cause  should  be  removed  to  the 
United  States  Circuit  Court  for  the  East- 
em  District  of  the  State  of  Oklahoma  for 
final  disposition,  and  alleging  that  at  the 
time  of  the  institution  of  said  suit  in  the  low- 
er court  the  defendant  therein,  the  plaintiff 
in  error  in  this  court,  was,  ever  since  and 
still  Is,  a  corporation  organized  under  and 
by  virtue  of  a  certain  act  of  Congress  of 
the  United  States,  to  wit  an  act  entitled 
an  act  to  authorize  the  purchase  of  the  prop- 
erty and  franchises  of  the  Choctaw  Coal  & 
Railway  Company  to  organize  a  corporation 
and  to  confer  upon  the  same  all  the  powers 
and  privileges  and  franchises  vested  in  that 
company,  approved  August  24, 1894  (Act  Aug. 
24,  1894,  c.  330,  28  Stat  502),  that  its  prin- 
cipal place  of  business  is  and  at  all  times 
herein  mentioned  has  been  in  the  city  of 
Philadelphia,  and  that  It  has  been  at  no  time 
a  resident  of  the  Indian  Territory  or  of  the 
state  of  Oklahoma.  The  petitioner  further 
avers  that  this  Is  a  civil  case  pending  at  the 
time  of  the  organization  ot  the  state  of  Okla- 
homa, aforesaid  In  the  United  States  Court  of 
Appeals  for  the  Indian  Territory,  and  arose 
under  the  Constitution  and  laws  or  treaties 
of  the  United  States  within  the  meaning  of 
the  second  section  of  an  act  of  Congress  of 
the  United  States  of  March  3,  1875  (18  Stat 
470),  c.  137,  as  amended  March  3,  1887  (24 
Stat  553),  c.  373,  and  August  3,  1888,  and 
section  16  of  the  enabling  act  At  the  same 
time  the  plaintiff  in  error  tendered  a  good 
and  sufficient  bond.  Thereafter,  on  the  29th 
day  of  January,  A.  D.  1908,  plaintiff  in  er- 
ror filed  an  amendment  to  said  petition, 
wherein  it  is  averred  that  this  is  a  contro- 
versy between  citizens  of  different  states, 
and  that  more  than  $2,000,  exclusive  of  in- 
terest and  costs,  is  involved  therein.  All  of 
the  foregoing  facts  appear  as  a  matter  of  rec- 
ord. 
On  the  same  date  plaintiff  in  error,  through 
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ItB  attorney,  Thomas  R.  Beeman,  made  ap- 
plication In  open  court  to  have  the  name  of 

C.  O.  Blake  substituted  for  that  of  C.  B. 
Stuart  as  attorney  of  record,  which  applica- 
tion was  granted.  Thereafterward,  on  the 
2d  day  of  March,  1908,  the  said  Thomas  R. 
Beeman  filed  bis  affidavit  In  said  cause,  and, 
among  other  things,  deposed:  "That  C.  O. 
Blake,  Esq.,  of  Kl  Reno,  OkK,  is  the  attor- 
ney of  the  above-named  Choctaw,  Oklahoma 
&  Gulf  Railroad  Company,  and  that  affiant 
is  assistant  attorney  of  said  company;  that 
as  such  assistant  attorney  affiant  was  given 
charge  of  this  cause,  and  filed  In  this  court 
on  January  24,  1908,  and  prior  to  the  opening 
of  its  session  for  that  date,  a  petition  and 
bond  for  the  removal  of  said  cause  to  the 
United  States  Circuit  Court  for  the  Eastern 
District  of  the  State  of  Oklahoma;  »  •  • 
that  during  the  argument  on  said  motion  [re- 
ferring to  the  Hendricks  Case]  In  this  court 
on  said  date  affiant  for  the  first  time  learned 
that  the  cause  in  which  this  affidavit  is  filed 
bad  theretofore,  on  the  21st  day  of  January, 
1908,  been  submitted  to  said  court  upon  ar- 
gument made  by  the  counsel  for  the  appellee; 
and  that  notice  had  been  given  to  the  counsel 
of  record  in  this  case,  C.  B.  Stuart,  Esq.,  of 
McAlester,  Ind.  T.,  now  state  of  Oklahoma, 
being  attorney  of  record  for  said  defendant 
railroad  company  [appellant],  which  said 
cause  was  originally  filed  in  the  Court  of  Ap- 
peals for  the  Indian  Territory,  and  submit- 
ted to  that  court  for  its  decision  [said  cause 
having  been  submitted  to  the  United  States 
Court  of  Appeals  for  the  Indian  Territory 
for  final  determination  prior  to  the  admission 
of  the  state  Into  the  Union,  but  remained  un- 
determined on  snch  date,  and  no  change  hav- 
ing been  made  in  the  attorney  of  record  In 
said  cause,  as  well  as  the  other  causes  pend- 
ing In  this  court  to  which  the  plaintlft  in  er- 
ror was  a  party,  transferred  from  said  court 
from  that  time  until  said  January  24,  1008]. 
Whereupon  receiving  such  Information  affiant 
requested  this  honorable  court  to  substitute 
Bald  C.  O.  Blake  in  each  of  said  causes  in 
place  of  C.  B.  Stuart,  and  affiant  then  and 
there  advised  this  court  that  neither  affiant 
nor  C.  O.  Blake  had  received  any  notice  of 
this  cause  for  submission,"  etc. 

Thereafter,  on  the  17th  day  of  March,  A, 

D.  1908.  there  was  filed  with  the  clerk  of  this 
court  the  affidavit  of  A.  C.  Cruce,  as  one  of 
the  attorneys  of  record  for  the  defendants  in 
error,  wherein  he  states:  "That  he  is  In- 
formed and  believes  that  Thomas  R.  Beeman, 
whose  affidavit  has  heretofore  been  filed  in 
this  court,  was  at  the  time  of  the  trial  of 
this  cause  in  the  court  below  the  assistant 
attorney  of  the  said  Choctaw,  Oklahoma  & 
Gulf  Railroad  Company,  and  that  he  has  con- 
tinuously held  said  position  up  until  the  pres- 
ent time;  that  during  the  time  the  Honorable 
Cbas.  B.  Stuart  was  the  general  attorney  of 
the  appellant  in  Oklahoma  and  Indian  Ter- 
ritory the  said  Beeman  was  the  assistant  at- 
torney of  the  appellant  under  the  said  Stuart. 
The  affiant  also  states  that  a  number  of  otit- 


er  cases  wherein  this  defendant  was  appel- 
lant were  pending  in  the  United  States  Court 
of  Appeals  for  the  Indian  Territory  on  the 
date  that  said  territory  was  admitted  Into 
the  Union  as  a  state;  that  In  all  of  such  cas- 
es that  came  into  this  court  as  the  successor 
of  the  United  States  Court  of  Appeals  for 
the  Indian  Territory  the  said  Stuart  was  the 
attorney  of  record  for  the  appellant;  and 
that  the  name  of  said  Stuart  In  all  of  such 
cases,  including  this  cause,  appeared  as  sole 
attorney  for  the  appellant,  and  that  in  none 
Gt  said  causes  was  any  change  of  attorney 
made  upon  the  records  of  this  court,  nor  any 
suggestion  made  to  the  clerk  of  this  court 
for  any  snch  change,  until  after  this  cause 
was  argued  and  submitted  to  this  court  on 
the  21st  day  of  January,  1906.  »  •  *  The 
affiant  further  states  that  on  the  21st  day  of 
January,  1908,  as  the  attorney  for  the  appel- 
lee, he  appeared  in  this  court,  and  that  when 
this  cause  was  regularly  reached  on  the  call 
of  the  docket  of  this  court  on  the  afternoon 
of  said  date  he  made  an  oral  argument  be- 
fore this  court.  In  which  be  attempted  to  re- 
fute the  contention  made  by  the  appellant  in 
its  brief  heretofore  filed  in  the  United  States 
Court  of  Appeals  for  the  Indian  Territory; 
that  at  no  time  during  said  argument,  or  at 
any  time  prior  thereto,  was  any  objection 
made  by  the  appellant  to  the  hearing  of  this 
cause  by  this  court,  and  no  motion  or  request 
of  any  kind  was  made  to  this  court  asking 
that  this  cause  be  transferred  to  the  United 
States  Circuit  Court  for  hearing.  Affiant 
further  states  that  at  the  conclusion  of  said 
argument  this  cause  was  finally  submitted  to 
this  court  for  final  determination  upon  the 
said  oral  arguments  and  briefs  heretofore 
filed  herein,  and  that  the  same  was  taken  un- 
der consideration  by  this  court" 

Blake,  Blake  &  Low,  for  plaintiff  In  error. 
Cruce,  Cruce  &  Bleakmore,  for  defendants  In 
error. 

WII-LIAMS,  C.  J.  (after  stating  the  facts 
as  above).  The  only  question  to  be  determin- 
ed in  this  court  is  whether  or  not  the  plain- 
tiff in  error  has  waived  its  right  to  have  this 
cause  transferrpd  to  the  United  States  Circuit 
Court  for  the  Eastern  District  of  the  State  of 
Oklahoma.  Section  16  of  the  enabling  act 
(Act  June  16,  1906,  c.  3335,  34  Stat.  270,  as 
amended  by  Act  March  4,  1907,  34  Stat.  1286, 
c.  2911,  f  1)  provides :  "All  cases  pending  in 
the  Supreme  and  district  court  of  Oklahoma 
Territory  arising  under  the  Constitution,  laws, 
or  treaties  of  the  United  States,  •  *  *  and 
In  all  cases  where  there  is  a  controversy  be- 
tween citizens  of  said  territories  prior  to  ad- 
mission and  citizens  of  different  states,  or 
between  a  citizen  of  any  state,  and  citizens 
or  subjects  of  any  foreign  state  or  country, 
and  In  which  cases  of  diversity  of  citizenship 
there  shall  be  more  than  two  thousand  dol- 
lars In  controversy,  exclusive  of  Interest  and 
costs,  shall  be  transferred  to  the  proper  Unit- 
ed States  circuit  or  district  court  for  final 
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dispoaltlon:  Provided,  that  said  transfer 
shall  not  be  made  in  any  case  where  the 
I.'nlted  States  is  not  a  party  except  on  ap- 
plication of  one  of  the  parties  in  the  court 
in  which  the  cause  Is  pending,  at  or  before 
the  second  term  of  such  court,  after  the  ad- 
missiou  of  said  state,  supported  by  oath, 
showing  that  tiie  case  is  one  which  may  be 
so  transferred,  the  procedings  to  effect  such 
transfer,  except  as  to  time  and  parties,  to  be 
the  same  as  are  now  provided  by  law  for  the 
removal  of  causes  from  a  state  court  to  a  cir- 
cuit court  of  the  United  States.    •    •    *  •• 

In  the  case  of  Sargent  v.  Kindred,  5  N.  D. 
S.  63  N.  W.  151,  the  court  says:  "In  the  or- 
der setting  aside  the  Judgment  It  is  recited 
inter  alia  that  'at  tlie  time  of  the  trial  of  said 
action  the  same  had  been  removed  to  the  cir- 
cuit court  of  the  United  States,  and  this  court 
liad  no  Jurisdiction  to  try  and  determine  the 
same.'  This  point  is  urged  In  this  court. 
The  above  recital  seems  to  contradict  the  rec- 
ord. The  record  shows  that  a  request  was  fil- 
ed by  the  defendant  under  the  provisions  of 
the  enabling  act,  under  which  this  state  was 
admitted  into  the  Union,  for  such  a  transfer 
of  the  case,  and  the  request  was  denied. 
Furthermore  no  such  claim  is  made  In  the 
application  to  set  aside  the  Judgment,  and  it 
Is  not  clear  that  that  point  is  in  the  case. 
But  In  no  event  Is  It  well  taken.  The  action 
was  commenced  In  1887  In  the  district  court 
of  Casw  county  In  the  late  territory  of  Dako- 
ta. There  was  diverse  citizenship,  the  de- 
fendant not  being  a  resident  of  such  terri- 
tory ;  and,  had  North  Dakota  been  a  state  at 
the  time,  the  action  could  have  properly  been 
transferred  to  the  United  States  Circuit 
Court.  Under  the  terms  of  the  enabling  act, 
after  North  Dakota  became  a  state,  cases  In 
that  condition  might,  upon  request  filed,  be 
•transferred  to  the  proper  federal  circuit 
court.  But  it  has  frequently  been  held  under 
such  circumstances  that  any  action  in  the 
case  after  statehood  by  which  a  party  sub- 
mits himself  to  the  Jurisdiction  of  the  state 
court,  and  the  state  court  acts  thereon,  pre- 
cludes such  party  from  subsiMiuently  remov- 
ing the  case  to  the  federal  court.  Gull  River 
Lumber  Co.  v.  Sdiool  District  No.  39.  1  N.  D. 
408,  48  N.  W.  340;  Wing  v.  Railroad  Com- 
pany, 1  S.  D.  irCt,  47  N.  W.  530;  Ames  v. 
Railroad  Co.,  4  Dill.  (U.  S.)  257.  Fed.  Cas.  No. 
.'^24;  Gaffney  v.  Gillette,  4  Dill.  (U.  S.)  204, 
Fed.  Cas.  No.  5,168;  Carr  v.  Fife  (C.  C.)  44 
Fed.  713;  Murray  v.  Mining  Co.  (C.  C.)  45 
Fed.  387.  The  state  court,  as  the  suece.^sor 
of  tlie  territorial  court,  acquired  Jurisdiction 
of  this  case  In  November,  1889,  subject  to  be 
divested  as  In  the  enabling  act  specified.  In 
•Tune,  1890,  the  defendant  moved  upon  aflida- 
vits  for  a  continuance  of  the  case,  and  such 
motion  was  granted.  At  the  Decemlwr  term, 
1890,  this  was  repeated,  and  the  motion  de- 
nied. Thereupon  the  re<iuest  to  trau.«fer  to 
the  Federal  Circuit  Court  was  filed  and  de- 
nied. If  the  right  to  the  transfer  depended 
uiion  the  decision  of  any  question  of  fact, 
such  a  question  as  the  quetsUon  of  diverse 


citizenship  or  the  likei  the  flling  of  the  appli- 
cation at  once  divested  the  state  court  of  all 
Jurisdiction  to  determine  that  question,  and 
consequently  of  all  Jurisdiction  of  the  case. 
Miller  V.  Sunde,  1  N.  D.  1,  44  N.  W.  301.  and 
cases  there  cited.  But  the  court  was  l>ound 
to  take  notice  of  its  own  records,  and  those 
records  showed  conclusively  that  the  defend- 
ant had  waived  his  right  to  have  the  case 
transferred.  It  was  as  If  a  party  should  file 
a  petition  for  removal  on  the  ground  of  di- 
verse citizenship  and  at  the  same  time  admit 
upon  the  ret-ord  that  no  diverse  citizenship 
existed.  With  the  admission  of  the  nonexist- 
ence of  the  only  fact  that  could  give  the  fed- 
eral court  Jurisdiction  standing  uixin  the  rec- 
ord, the  state  court  could  not  be  ousted  of 
Jurisdiction,  as  Jurisdiction  must  rest  some- 
where. The  order  setting  aside  the  judgment 
cannot  be  sustained  ui>on  the  ground  that  the 
case  had  been  transferred  to  the  federal 
court" 

In  the  case  of  Sargent  v.  Kindred  (C.  C.) 
40  Fed.  48.0,  the  court  says:  "Were  the  re- 
quests In  these  cases  filed  in  time?  There  is 
no  express  limitation  of  the  time  In  the  provi- 
so or  the  statute.  Tlie  statutes  relative  to 
removal  of  causes  from  the  state  courts  are 
not  applicable  to  this  class  of  transfers.  By 
the  enabling  act  the  survival  and  disposition 
of  all  cases  pending  in  the  territorial  courts 
were  provided  for.  The  laws  of  the  United 
States  were  given  force  and  effect  Immediate- 
ly uiMn  the  admission  of  the  state  and  the 
federal  courts  created  and  established.  By 
the  Constitution  of  the  state  of  North  Dakota 
such  courts  were  created  and  established. 
The  laws  of  the  territory  were  adopted  as  the 
laws  of  the  state  so  far  as  applicable,  and 
the  consent  of  the  state  given  to  receive  and 
accept  Jurisdiction  of  pending  cases  by  these 
courts  to  the  extent  of  their  jurisdiction.  By 
the  operation  of  law  these  cases  were  Imme- 
diately transferred  to  the  state  district  court 
in  and  for  Cass  county;  and  In  the  absence 
of  a  request,  duly  filed,  to  transfer  the  same 
to  this  court,  by  either  party,  that  court  had 
Jurisdiction  to  proceed  and  determine.  The 
federal  character  of  these  cases  does  not  ap- 
pear in  the  pleading  made  and  filed  In  the 
territorial  court,  or  as  they  were  in  the  state 
court  prior  to  the  flling  of  the  request  to 
transfer  to  this  court.  But,  as  now  apiwars 
from  the  transcript  of  the  record  filed  in  this 
court,  they  are  of  a  federal  character,  and 
this  court  might  have  Jurisdiction  thereof.  If 
It  had  existed  when  these  actions  were  com- 
menced. It  was  proper  to  make  clear,  and 
show  by  written  requests,  as  was  done  In 
both  of  these  cases,  that  they  were  in  fact  of 
a  federal  character.  Kenyou  v.  Kniiie  (C.  C.) 
40  Fed.  309.  But  the  question  recurs,  when 
must  the  re(iuest  be  filed?  Can  It  be  filed  at 
any  time  before  the  trial,  as  contended  by  de- 
fendant's attorney,  although  the  party  so  fil- 
ing the  request  has  prior  thereto  voluntarily 
and  actively  Invoked  the  Jurisdiction  of  the 
state  c-ourt  in  the  action?  I  cannot  accept 
this  contention  of  the  learned  counsel  for  tike 
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defendant  At  tbe  time  of  tlie  admission  of 
the  state  this  defendant  had  the  right  to  sub- 
mit to  the  jurisdiction  of  the  state  court,  or 
file  a  proper  request  and  have  the  cases  transr 
f erred  to  this  court;  but  he  could  not  do  both. 
Be  was  then  placed  in  a  position  where  he 
must,  before  taking  active  steps  in  these  ac- 
tions, determine  to  which  tribunal  he  would 
submit  Silence  or  passive  inaction  In  such 
cases  for  a  reasonable  time  i)erhaps  would 
not  have  estopped  him;  but  any  decisive  ac- 
tion by  which  he  actively  Invoked  the  Juris- 
diction of  the  state  court,  with  knowledge  of 
his  rights  and  of  the  fact  must  necessarily 
have  determined  his  election  to  remain  in 
and  submit  to  the  Jurisdiction  of  that  court. 
This  well-recognlzed  common-law  principle  is 
peculiarly  applicable  to  tbe  construction  of 
the  statute  In  question  in  relation  to  the  point 
here  involved.  The  case  of  Ames  v.  Railway 
Company,  4  Dill.  (U.  S.)  252,  Ted.  Cas.  No. 
S24,  construing  the  Colorado  act  of  June  26, 
1876,  c.  147,  19  Stat  61,  decided  by  Judge 
Dillon  and  concurred  In  by  Justice  Miller,  is 
In  point  On  June  26,  1876,  a  bill  was  filed 
In  tbe  territorial  court  of  Colorado  by  Ames 
and  others  for  the  foreclosure  of  a  mortgage 
and  the  appointment  of  a  receiver.  An  answer 
by  the  defendant  and  a  replication  by  the 
plaintiffs  were  also  filed  In  tbe  territorial 
court  The  motion  was  made  In  the  terri- 
torial court  for  the  appointment  of  a  receiver, 
which  was  resisted  The  motion  was  pending 
and  undecided  when  the  state  was  admitted 
on  the  Ist  day  of  August  1876,  and  was  de- 
cided by  tbe  state  court  early  in  August  and 
a  receiver  appointed  by  that  court  The  re- 
ceiver was  unable  to  obtain  possession  of  the 
property ;  and  the  state  court,  on  application 
of  the  plaintiffs,  ordered  out  a  writ  of  assist- 
ance to  put  the  receiver  in  possession.  The 
pleadings  did  not  show  citizenship  of  the 
plaintiffs,  and  for  that  reason  It  did  not  ap- 
pear to  be  a  case  of  federal  character.  On 
October  24,  1876,  tbe  plaintiffs  caused  to  be 
filed  with  the  clerk  of  the  state  court  an  affi- 
davit showing  citizenship  of  plaintiffs,  and 
the  solicitors  for  the  plaintiff  gave  notice  to 
the  clerk  that  the  cause  was  transferred  to 
the  federal  court,  and  it  would  appear  from 
the  opinion  of  Judge  Dillon  that  the  files  and 
records  were  transferred  to  the  federal  court. 
A  motion  to  docket  the  case  in  the  federal 
court  was  made  before  Judge  Dillon.  The 
court  dismissed  the  motion  on  the  ground 
that  the  plaintiff  had,  by  Invoking  the  action 
of  the  state  court  In  obtaining  an  order  for 
the  appointment  Of  a  receiver,  and  subse- 
quently procuring  a  writ  of  assistance,  elect- 
ed to  remain  in  the  state  court  snd  that 
aach  election  was  Irreversible." 

Special  attention  is  directed  to  the  lan- 
guage In  the  foregoing,  where  It  Is  said: 
"Can  it  be  filed  at  any  time  before  the  trial, 
as  contended  by  defendant's  attorney,  al- 
though the  party  so  filing  tbe  request  has 
prior  thereto  voluntarily  and  actively,  Invok- 
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ed  the  Jurisdiction  of  the  state  oonit  In  the 
action?"  In  the  cases  where  the  courts  have 
held  that  the  right  to  transfer  to  the  federal 
court  had  been  waived,  It  was  where  some 
preliminary  act  had  been  taken  by  the  state 
court  prior  to  the  final  determination  or  clos- 
ing of  the  trial  of  the  case.  In  this  case,  be- 
fore this  motion  to  transfer  was  filed,  the 
case  had  been  called  for  trial  and  submitted 
for  final  Judgment 

In  the  case  of  Hecht  t.  Metzler  (C.  C.)  82 
Fed.  343,  the  court  said:  "But  an  election 
of  forum  once  made  would  be  binding  and  Ir- 
revocable. So  long  as  no  proceeding  In  the 
action  was  had  in  the  state  courts,  it  could 
not  be  contended  that  an  election  had  been 
mad&  When  the  plaintiff  appealed  to  the 
Supreme  Court  of  the  state,  he  elected  to 
further  prosecute  the  case  In  the  state  courts. 
The  defendant  was  then  required  to  make  his 
election.  A  failure  to  then  remove  the  case 
must  be  taken  as  a  waiver  of  right" 

The  petition  for  removal  filed  on  the  24t]i 
day  of  January,  A.  D.  1908,  as  amended  on 
the  20th  day  of  January,  A.  D.  1908,  In  view 
of  the  allegations  In  said  petition  as  amend- 
ed, construed  in  connection  with  plalntllTs 
complaint  In  tbe  court  below,  tbe  defendant 
in  error  here,  and  other  matters  of  record  In 
this  case,  it  appearing  that  said  cause  had 
theretofore,  to  wit  on  the  21st  day  of  Janu- 
ary, 1908,  been  regularly  submitted  for  final 
determination  by  this  court  notice  having 
theretofore  been  had  on  the  attorney  of  rec- 
ord of  all  parties  thereto  on  the  0th  day  of 
January,  A.  D.  1008,  is  all  that  we  can  prop- 
erly consider.  The  question  Is  attempted  to 
be  raised  by  the  affidavit  filed  on  the  part  of 
tbe  plaintiff  in  error  that  the  attorney  of 
record  for  said  plaintiff  In  error  was  not  in 
fact  at  that  time  the  attorney  for  said  plain- 
tiff In  error;  and,  if  it  is  competent  to  raise 
a  question  of  fact  to  be  determined  by  this 
court  before  we  conclude  as  to  whether  or 
not  there  Is  a  waiver  of  the  right  to  have  this 
case  removed  to  the  federal  court,  then  it  is 
not  a  question  for  this  court  to  pass  on,  but 
It  Is  proper  to  remove  same  to  the  federal 
court,  and  such  question  of  fact  can  then  and 
there  be  determined.  The  plaintiff  and  de- 
fendant In  error,  however,  took  notice  of  the 
orders  of  this  court  and  the  setting  of  the 
dockets  thereof  for  the  first  term  after  the 
admission  of  the  state  Into  the  Union. 

In  the  case  of  Walton  v.  Sugg,  61  N.  C.  98, 
93  Am.  Dec.  580,  the  court  says:  "In  that 
case  the  affidavit  of  the  attorney  was  filed, 
and  In  that  It  was  stated  that  at  the  time  of 
service  of  notice  on  bim  he  was  not  the  attor- 
ney, but  had  been  paid  his  fee  and  discharg- 
ed, and  that  he  so  Informed  the  marshal  when 
he  served  the  notice.  Yet  the  notice  was 
held  to  be  sufficient  If  the  opposite  party 
wish  to  be  present  at  the  taxation  of  costs, 
and  doubt  if  the  other  party  will  give  him 
notice  of  it  he  may  obtain  from  the  clerk 
of  the  rules  a  rule  to  be  present  at  the  taxa« 


Digitized  by 


Google 


610 


95  PACIFIC  REPORTEB. 


(OU. 


tlon.  In  fair  practice,  however.  It  Is  usual 
to  gflve  notice  of  taxation  without  being  ruled 
to  do  so.    1  Arc.  Pr.  22fi." 

In  the  case  of  the  United  States  v.  Curry, 
6  How.  (U.  S.)  106,  12  L.  Ed.  363,  the  attor- 
ney who  represented  the  plaintiff  In  the  trial 
below,  after  recovering  judgment,  was  by  his 
client  paid  off  and  discharged.  No  permls- 
'slon  was  obtained  from  the  court  to  withdraw 
from  the  case,  and  no  change  was  made  upon 
the  record  of  the  court  as  to  the  attorney  au- 
thorized to  represent  the  plaintiff.  After  the 
attorney  withdrew  from  the  case  a  citation  In 
error  was  served  on  him,  and  he  at  the  time 
advised  the  marshal  that  he  had  withdrawn 
from  the  case  and  was  not  authorized  to  ac- 
cept service.  Chief  Justice  Taney  held  the 
service  good,  however.  In  the  following  lan- 
guage: "So,  too,  as  to  the  service  of  the 
citation  on  the  attorney.  It  Is  undoubted- 
ly good,  and  according  to  the  established  prac- 
tice In  courts  of  chancery.  No  attorney  or 
solicitor  can  withdraw  his  name  after  he  has 
once  entered  it  on  the  record  without  the 
leave  of  the  court.  And  while  his  name  con- 
tinues there  the  adverse  party  has  the  right 
to  treat  him  as  the  authorized  attorney  or 
solicitor,  and  the  service  of  notice  on  him  is 
as  valid  as  If  served  on  the  party  himself. 
And  we  presume  no  court  would  permit  an 
attorney  who  had  appeared  at  the  trial,  with 
the  sanction  of  the  party,  express  or  Implied, 
to  withdraw  his  name  after  the  case  was 
finally  decided.  For  If  that  could  be  done, 
It  would  be  Impossible  to  serve  the  citation 
where  the  party  resided  In  a  distant  country, 
or  his  place  of  residence  was  unknown,  and 
would  In  every  case  occasion  unnecessary  ex- 
pense and  difficulty,  unless  he  lived  at  the 
place  where  the  court  was  held,  And,  so  far 
from  permitting  the  attorney  to  embarrass 
and  Impede  the  administration  of  justice  by 
withdrawing  his  name  after  trial  and  final 
decvee,  we  think  the  court  should  regard  any 
attempt  to  do  so  as  open  to  just  rebuke." 

Again,  In  the  case  of  Walton  v.  Sugg,  supra, 
the  court  says:  "Pending  a  suit  the  client 
cannot  change  his  attorney  without  leave  of 
the  court." 

In  the  case  of  Grant  v.  White,  6  Cal.  56, 
the  court  says:  "The  notice  it  seems  was  serv- 
ed on  Mr.  Kewen  after  his  connection  with 
the  case  had  ceased,  and  the  defense  of  It 
had  been  turned  over  to  Mr.  Crockett  To 
avail  the  defendant  of  this  objection,  there 
should  have  been  a  regular  substitution  of 
counsel  in  the  mode  pointed  out  by  the  stat- 
ute." 

In  the  case  of  Board  of  County  Commis- 
sioners of  the  Funded  Debt  of  the  City  of 
San  Jose  v.  Younger,  29  Cal.  147,  87  Am.  Dec. 
164,  the  court  says:  "So  long  as  he  remains 
attome.v  of  record,  the  court  cannot  recog- 
nize any  other  as  having  the  management  of 
the  case.  If  the  party  for  any  cause  becomes 
dissatisfied  with  his  attorney,  the  law  points 
out  a  remedy.  He  may  move  the  court  for 
leave  to  change  bis  attorney,  as  provided  In 


section  10  of  the  act  concerning  attorneys  and 
counselors." 

In  the  case  of  the  State,  to  the  Use  of  the 
Bank  of  Missouri,  v.  Hawkins,  28  Mo.  366, 
the  court  says:  "The  books  say  that  an  at- 
torney of  record  cannot  be  changed  but  by  an 
order  of  court.  There  is  some  policy  In  this 
rule,  as  by  our  statutes  the  attorney  of  rec- 
ord in  some  cases  is  made  the  person  to  re- 
ceive notices.  If  a  change  of  attorney  can 
be  made  secretly  without  any  notice,  a  door 
would  be  opened  for  collusion  by  which  these 
statutes  would  be  evaded  and  suitors  might 
be  entrapped.  There  Is  nothing  which  pro- 
hibits a  client  from  authorizing  as  many  per- 
sons as  he  pleases  to  receive  his  money,  and 
If  they  do  receive  it,  so  far  as  he  is  concerned, 
he  will  be  bound  by  their  act  But  if  there 
is  an  attorney  of  record,  the  authorizing  of 
another  by  a  client  to  receive  the  money  on 
an  execution  does  not  divest  an  attorney  of 
record  of  his  authority." 

In  the  case  of  Boyd  v.  Stone,  5  Wis.  240, 
the  court  says:  "He  was  the  solicitor  of  rec- 
ord, and  the  only  one  the  complainant  could 
serve  his  amended  bill  upon.  Stone,  then, 
neglecting  to  file  his  answer  within  30  days, 
the  complainant  was  unquestionably  entitled 
to  an  order  that  the  bill  as  amended  be  taken 
as  confessed  as  to  Stone  and  a  decree  of  fore- 
closure and  sale  of  the  mortgaged  premises. 
It  appears  very  clear  to  us  that  such  was 
the  proper  and  regular  decree  at  this  stage 
Of  the  proceeding." 

In  the  case  of  Waterhouse  v.  Freeman  et 
al.,  13  Wis.  340,  the  court  says:  "The  de- 
murrer last  served  by  counsel,  who  are  not 
attorneys  Of  record,  was  properly  returned 
by  the  plaintiff's  attorney.  He  was  not  boimd 
to  recognize  them  as  having  anything  to  do 
with  the  case  until  they  were  regularly  sub- 
stituted for  the  attorneys  of  record.  It  was 
therefore  a  matter  of  discretion  with  the 
court,  after  the  time  for  answering  the 
amended  complaint  had  expired,  to  determine 
upon  what  terms  the  defendants  might  plead." 
It  is  the  right  of  every  client  to  change  his 
attorney  at  his  volition  by  substituting  a  new 
solicitor  of  record.  The  right  must  be  exer- 
cised, however,  by  application  to  the  courts, 
which  will  hold  the  client  to  fair  dealing  with 
Its  officers,  and  may  in  its  discretion  require 
the  clients  to  discharge  the  attorney's  claim 
for  services  in  the  suit  as  a  condition  of  sub- 
stitution. Wilkinson  v.  Tilden  (C.  C.)  14  Fed. 
779.  While  It  is  generally  true  that  a  client 
may  change  his  attorney  at  will,  he  must 
make  the  substitution  In  a  proper  mode. 
First  he  must  obtain  the  consent  of  the  court 
to  the  substitution.  'This  restriction  is  neces- 
sary to  preserve  regularity  In  the  conduct  of 
suits,  and  to  prevent  the  confusion  and  abuses 
which  might  ensue  if  a  party  were  at  liberty 
to  change  his  solicitor  without  any  control 
of  the  court.  Without  this  restriction  a  solic- 
itor might  be  deprived  of  his  lien  for  costs, 
the  proceedings  might  be  delayed  or  entangled 
by  repeated  changes  of  solicitors,  and  the 


Digitized  by 


Google 


OkL) 


CHOCTAW,  O.  &  a.  fi.  CO.  T.  BUBQBSS. 


611 


court  could  nerer  know  when  a  case  !■  legit- 
imately before  it  by  the  true  representatives 
ol  the  parties.'  Per  Chancellor  Sanford, 
Hopk.  Oh.  369.  To  the  same  effect  see  Boe- 
ram  r.  Jerome,  1  Wend.  (N.  Y.)  283 ;  Wolf  v. 
Trocbelman,  5  Rob.  (N.  T.)  611;  Cinders  r. 
Moore,  1  Bam.  &  C  654;  Robinson  t.  Mc- 
Clellan,  1  How.  Prac  (N.  Y.)  90 ;  Hoffman  ▼. 
Van  Nostrand,  14  Abb.  Prac.  (N.  Y.)  836; 
Stevenson  t.  Stevenson,  8  Edw.  Ch.  (N.  Y.) 
340 ;  May  v.  Pike,  4  Mees.  ft  W.  197 ;  Stewart 
T.  Common  Pleas,  10  Wend.  (N.  Y.)  697 ;  Rex 
▼.  Middlesex,  2  Dowl.  Pr.  147;  McPherson  v. 
Robinson,  1  Doug.  217;  Perry  t.  Fisher,  6  East 
549;  Margerem  v.  Mcllwalne,  2  N.  R.  509; 
SIoo  T.  liaw,  4  Blatchf.  268,  Fed.  Cas.  No. 
12,958;  Supervisors  t.  Brodhead.  44  How. 
Prac.  (N.  Y.)  426.  Generally,  if  the  party  de- 
siring to  change  his  attorney  does  so  without 
obtaining  the  consent  of  the  court  and  an 
order  of  substitution,  the  opposite  party  may 
•tin  treat  the  first  attorney  as  the  acting  at- 
torney. Powell  T.  Richardson,  1  W.  BL  8; 
McPherson  v.  Robinson,  1  Doug.  217;  Grant 
T.  White,  6  Cal.  65;  Boenm  t.  Jerome,  1 
Wend.  (N.  Y.)  2^;  Trust  r.  R^KX>r,  15  How. 
Praa  (N.  Y.)  570;  Robinson  ▼.  McClellan,  1 
How.  Prac.  (N.  Y.)  90." 

It  was  the  duty  of  the  plaintiff  in  error  to 
take  notice  of  all  the  orders  made  by  this 
court  assigning  said  cause  for  trial  at  its  first 
term,  and  it  was  not  necessary  that  actual 
notice  should  be  made  on  plaintiff  in  error, 
or  its  attorney,  that  said  cause  might  properly 
stand  for  trltU  at  said  term.  However,  actual 
notice  upon  the  attorney  of  record  of  plaintiff 
In  error  was  sulficlent  notice,  and.  If  said 
plaintiff  In  error  had  discharged  said  attor- 
ney prior  to  that  time  without  substituting 
another  as  attorney  of  record,  it  did  so  at 
its  peril,  and  it  is  legally  bound  by  every  no- 
tice that  was  served  or  brought  to  the  atten- 
tion of  said  attorney  of  record.  So  in  this 
case  we  have  a  case  that  was  properly  heard 
end  submitted  for  final  judgment  In  the 
cases  heretofore  referred  to  and  cited  as  to 
the  question  of  waiving  the  right  of  removal 
they  Involve  preliminary  motions  and  actions 
prior  to  the  time  of  the  final  trial.  This  case 
Is  a  stronger  case  of  waiver  than  any  hereto- 
fore found  in  the  books.  The  plaintiff  In 
error  is  bound  by  its  constructive  notice  that 
this  cause  was  properly  set  for  trial  on  the 
21st  day  of  January,  A.  D.  1908,  and  Is  con- 
cluded by  the  notice  that  was  given  Its  at- 
torney of  record,  and,  notwithstanding  such 
notice,  it  permits  this  cause  to  come  on  for 
hearing,  and  on  due  call  of  the  calendar  to 
be  submitted  for  final  determination.  We  sub- 
mit that  prior  to  such  final  submission  that. 
If  it  desired  that  said  cause  should  not  be 
continued  to  final  determination  In  the  state 
court,  it  was  its  duty  to  elect  that  it  should 
be  transferred  to  the  federal  court  by  filing  a 
proper  application  in  this  court,  and  that, 
failing  so  to  do.  It  has  made  its  election,  and 
that  it  is  irrevocable,  and  that  this  cause 
must  continue  to  final  Judgment  In  this  court 


Section  23  of  the  enabling  act  of  North 
Dakota,  approved  February  22,  1889,  c.  180, 
26  Stet  683,  provides:  "•  •  •  But  no 
writ,  action,  indictment  cause  or  proceeding 
now  pending  or  that  prior  to  the  admission  of 
any  of  the  states  mentioned  In  this  act  shall 
be  pending  in  any  territorial  court  in  any  of 
the  territories  mentioned  In  this  act  diall 
abate  by  the  admission  of  any  such  state  into 
the  Union,  but  the  same  sball  be  transferred 
and  proceeded  with  in  the  proi>er  United 
States  circuit  or  district  or  state  court  as  the 
case  may  be:  Provided,  however,  that  in  all 
dvil  actions,  causes  and  proceedings  in  which 
the  United  States  Is  not  a  party  transfers 
shall  not  be  made  to  the  United  States  cii> 
cult  or  district  courts,  except  on  written  re- 
quest of  one  of  the  parties,  and  in  the  absence 
of  such  request  such  causes  shall  be  proceeded 
with  in  the  proper  state  courts."  In  this 
enabling  act  there  Is  no  limitation  as  to  the 
time  in  which  this  application  shall  be  mada 
In  nearly  all  of  the  cases  construing  this 
enabling  act  it  was  contended  by  the  counsel 
seeking  such  removal  that  such  party  had 
until  such  case  was  called  for  trial  to  make 
application  for  removal,  but  uniformly  thtf 
courts  held  that  the  very  moment  that  such 
party  by  any  act  positive,  express,  or  Im- 
plied, indicated  an  election  for  such  cause  to 
remain  In  the  state  court  such  election  was 
binding  and  irreversible. 

In  the  Oklahoma  enabling  act  It  Is  provide 
ed  that  transfer  shall  not  be  made  in  any 
case  where  the  United  States  Is  not  a  party 
except  on  application  of  one  of  the  parties  in 
the  court  In  which  the  case  is  poiding,  and  at 
or  before  the  second  term  of  said  court  after 
the  admission  of  the  state  into  the  Union. 
This  undoubtedly  is  a  limitation  upon  the 
time  in  which  such  application  can  be  made. 
In  literal  terms  it  provides  that  such  appli- 
cation may  be  made  at  any  time  before  the 
termination  of  the  second  term  of  such  court, 
but  If  prior  to  such  time  such  party  has  by 
any  act  express  or  implied,  done  anything 
that  amounts  to  an  election,  he  is  therefore 
precluded  from  making  sudi  applicatloa  for 
such  transfer. 

If  the  plalntUt  In  error's  contention  that  it 
has  until  the  expiration  of  the  second  term 
of  this  court  after  the  admission  of  the  state 
into  the  Union  to  move  to  transfer  said  cause 
to  the  federal  court  regardless  of  what  ac- 
tion may  have  been  theretofore  had  relative 
to  the  submission  of  said  cause,  it  would  be 
necessary  to  hold.  In  ettect,  that  no  cause 
could  with  any  assurance  be  submitted  for 
final  determination  until  after  the  adjourn- 
ment of  the  second  term.  And  it  cannot  be 
contemplated  that  Congress  intended  that 
the  wheels  of  this  court  should  stand  still  as 
if  paralysed  until  the  expiration  of  its  second 
term  In  order  that  parties  might  have  oppor- 
tunity up  to  such  time  to  transfer  proper 
cases  to  the  federal  court  But  the  reason- 
able conclusion  Is  that  such  parties  should 
have  until  the  expiration  of  the  second  term 
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to  move  for  aald  transfer,  nnleaa  prior  to  that 
time  in  law  they  have  made  an  election  for 
tbe  game  to  remain  In  the  state  court,  and  the 
election  once  made  would  remain  irrerersible 
and  irrevocable.  These  cases  came  to  this 
court  by  operation  of  law,  and  this  court 
came  into  existence  and  being  by  operation  of 
law,  and  the  plaintiff  in  error  took  construc- 
tive knowledge  of  the  setting  of  this  case, 
and  its  attorney  of  record  had  actual  knowl- 
edge of  the  setting  of  the  same  for  trial  in 
law.  When  same  was  submitted  for  tbe  final 
Judgment  of  this  court  without  objection 
plaintiff  In  error  consented  for  this  court  to 
take  Jurisdiction  of  said  cause,  and  when 
Jurisdiction  had  been  assumed  under  such 
circumstances  it  became  complete,  and  tbe 
plaintiff  in  error  Is  bound  by  the  same,  and 
cannot  be  beard  now  to  reverse  its  election. 
Motion  to  transfer  overruled.  All  tbe  Jus- 
tices concur,  except  KANE,  J.,  who  dissents. 

(21.01(1.  60;  1  Okl.  Cr.  187) 

DRIGGERS  V.  UNITED  STATES. 

(Supreme  Court  of  Oklahoma.    May  13,  1008.) 

1.  Cbiuihal  Law  —  CoNSPnucT  —  Acts  and 
Stateuentb  Prior  to  Formation. 

Where  the  jfuilt  of  one  of  several  defend- 
ants, jointly  indicted  for  a  felony,  is  sought  to 
be  established  by  evidence  showing',  or  tending 
to  show,  a  conspiracy  between  him  and  the  oth- 
ers for  tbe  commission  of  the  crime,  evidence  as 
to  acts  or  statements  of  the  others  must  be  con- 
fined to  such  statements  as  were  made,  or  acts 
done,  at  times  when  the  proofs  in  the  case  per- 
mit of  a  finding  that  a  conspiracy  existed,  and 
where  lie  acts  or  statements  of  one  of  the  de- 
fendants, prior  to  the  formation  of  the  con- 
spiracy, are  inadmissible  as  evidence  against 
others. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  14,  Criminal  Law,  H  989-1001.] 

2.  Witness  —  tUFEAOHUEKT  —  Prior  Consis- 
tent Statement. 

It  is  a  general  mie  that  where  evidence  of 
eontradictory  atatementa  is  offered  to  impeach 
the  credit  of  a  witness,  evidence  of  statements 
made  by  him  on  former  occasions  consistent  with 
bis  evidence  are  inadmissible.  But,  where  it 
is  charged  that  tbe  evidence  of  the  witness  is  a 
recent  fabrication,  and  is  tbe  result  of  some  re- 
lation to  tbe  party  or  cause,  or  of  some  motive 
or  personal  interest,  his  evidence  may  be  sup- 
ported by  showing  that  be  bad  made  a  similar 
statement  before  that  relation  or  motive  existed. 
[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  50,  Witnesses,  §  1288.] 

8.  Criminal  Law— Hearsay  Evidence— Fob- 
ICEB  Evidence— Death  of  WrrNESS. 

Proof  of  the  return  of  an  officer  on  a  sub- 
poena that  the  witness  is  dead,  tbe  same  not  be- 
ing authorized  or  required  by  law,  and  by  tbe 
oral  evidence  of  witnesses  that  tbey  bad  been 
informed  of  bis  death,  is  insufficient  to  establish 
this  as  a  fact  to  render  competent  in  a  final  tri- 
al the  testimony  of  soch  witness  taken  and 
transcribed  at  the  preliminary  examination. 
4.  Same— AccoMPUOK— Instruction. 

^ytaether  a  witness  is  an  accomplice  requir- 
ing corroboration  to  support  a  conviction  is  a 
question  of  fact  for  the  jury,  and  hence  an  in- 
struction that  under  Mansf.  Dig.  i  2259  (Ind.  T. 
Ann.  St.  1899,  f  1602),  a  conviction  cannot  be 
bad  on  tbe  testimony  of  an  accomplice  unless 
corroborated  was  sufficient,  and  it  was  not  er- 
ror not  to  farther  charge  that  a  certain  witness 
was  an  accomplice.  If  defendant  regards  tbe 
Word  "accomplice"  as  a  technical  one  requiring 


a  definition  by  tbe  cenrt,  be  should  so  request, 
but  not  ask  an  instruction  that  a  certain  wit- 
ness is  an  accomplice ;  that  being  a  question  for 
tbe  jury. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
ToL  14,  Criminal  Law,  H  1098,  1720.] 

6.  HOMICIDB— lMaTB170nOH  —  "ItXTTVAL   COU' 
BAT." 

A  charge  that  if  defendant  was  informed 
and  believed  that  tbe  deceased  had  taken  posses- 
sion of  a  field  claimed  by  him,  and  that  be  would 
be  there  with  an  armed  party  on  tbe  morning  of 
tbe  killing,  and  that  tbey  had  made  threats 
against  the  life  of  defendant,  and  tbe  defendant, 
knowing  all  of  these  things,  volantarily  organ- 
ized a  party,  arming  them  with  deadly  weapons 
for  tbe  purpose  of  meeting  said  parties  in  deadly 
conflict,  going  to  the  place  of  the  killing,  and  a 
conflict  ensued,  and  tbe  deceased  was  killed,  then 
such  conflict  was  a  "mutual  combat,"  and  all 
parties  who  knowingly  and  intentionally  engag- 
ed in  it  are  guilty  of  murder,  was  not,  under 
the  theory  of  the  prosecution  and  tbe  evidence 
in  this  case,  erroneous. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  vol.  6,  p.  4648.] 

(Syllabus  by  the  Court) 

Appeal  from  the  United  States  Court  for 
tbe  Southern  District  of  tbe  Indian  Territory, 
Sitting  at  Pauls  Vall«y;  3.  T.  Dickerwm, 
Judge. 

B.  F.  Drlggers  was  convicted  of  murder, 
and  brings  error.    Reversed  and  remanded. 

October  3,  1903,  the  grand  Jury  of  the 
United  States  Court  for  the  Southern  Dis- 
trict of  Indian  Territory  returned  its  indict- 
ment, charging  B.  F.  Drlggers,  Tom  McCar- 
ter,  John  Underwood,  and  Ted  Bennett,  with 
the  murder  of  Robert  G.  Brady,  and  L.  W. 
Goff  as  a  principal,  in  the  second  degree  as 
to  each  of  tbem.  Goff  was  placed  on  trial  at 
Ada;  and  after  his  conviction,  the  venue  was 
changed,  for  the  trial  of  the  other  defend- 
ants, to  Pauls  Valley,  at  which  place  the  ap- 
pellant in  this  case  was  placed  on  trial.  In 
June,  1905,  and  the  Jury  returned  a  verdict 
finding  him  guilty  in  the  manner  and  form 
charged,  without  capital  punishment  A  mo- 
tion for  new  trial  was  filed  and  overruled, 
the  defendant  saving  his  exception,  and  the 
case  was  taken  to  the  United  States  Court  of 
Appeals  of  Indian  Territory  by  writ  of  error. 
On  September  28,  1905,  the  court  afllrmed  the 
Judgment  of  the  lower  court  104  a  W.  1166. 
A  petition. for  rehearing  was  filed,  which  was 
pending  at  the  time  Indian  Territory  was  ad- 
mitted as  a  state,  and  the  case  is  in  this 
court  by  virtue  of  the  terms  of  the  enabling 
act  On  the  consideration  of  the  petition  for 
rehearing  this  court  granted  it  and  on  the 
bearing  on  the  merits  of  the  case  the  Attor- 
ney General,  represented  by  Hon.  W.  A, 
Leadbetter,  filed  bis  answer  to  the  contentions 
of  appellant,  and  admitted  error  In  the  record 
sufficient  to  require  us  to  reverse  the  prior 
decision  rendered  herein.  He  admitted  that 
tbe  admission  of  tbe  testimony  of  witnesses 
Rhea  and  Saddler  was  erroneous,  and  then 
said:  "There  are  other  errors  in  the  case, 
which  will  doubtless  receive  the  attention  of 
the  court."    In  view  of  the  fact  that  we  con- 
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cnr  In  the  conclusion  reached  by  the  Attor- 
ns General's  office,  it  will  be  unnecessary 
for  us  to  discuss  In  detail  and  at  length  many 
of  the  propositions  urged  upon  the  attention 
and  considered  by  Mr.  Justice  Clayton,  who 
wrote  the  opinion  for  the  United  States  C!ourt 
of  Appeals  of  Indian  Territory,  but  will  con- 
fine our  discussion  to  those  matters  which, 
at  ttie  trial  of  the  case  anew,  will  probably 
arise  again. 

The  scene  of  the  homicide  was  at  a  farm, 
located  near  the  little  town  of  Jesse,  In  the 
Chickasaw  Nation  In  Indian  Territory.  An 
Indian  woman  by  the  name  of  Colbert  owned 
this  land,  which  she  had  leased  to  a  mer- 
chant by  the  name  of  McNeal.  He,  In  turn, 
had  rented  the  place,  for  the  year  1902,  to 
one  of  the  defendants  named  In  the  Indict- 
ment (GoflT)  and  a  man  by  the  name  of  Riley. 
A  crop  of  cotton  had  been  raised  on  one  part 
of  the  land,  and  a  crop  of  com  on  the  other, 
the  two  crops  joining,  but  without  any  foice 
or  other  division  between  them.  Drlggers, 
the  defendant,  who  lived  in  that  neighbor- 
hood, some  time  In  the  month  of  October, 
1002,  bought  the  right  to  run  his  stock  In  the 
cornfield  after  the  com  was  gathered,  paying 
therefor  the  sum  of  $50.  Riley  and  Gotr  had 
not  picked  their  entire  crop  of  cotton;  and, 
there  being  no  fence  between  the  cornfield 
and  the  unpicked  cotton,  the  defendant  Drlg- 
gers did  not  turn  his  cattle  In,  under  an  agree- 
ment with  bis  vendors  that  they  would  pro- 
tect him  and  see  that  lie  was  permitted  to 
turn  in  after  the  cotton  crop  .was  gathered. 
Ootr  claimed  that  he  had  rented  the  land 
from  McNeal'  for  die  year  1G03,  and  it  was 
under  this  asserted  right  of  his  that  he 
agreed  that  Drlggers  might  bare  the  benefit 
of  the  stock  field,  notwithstanding  the  fact 
that  the  cotton  crop  was  not  all  gathered  at 
the  end  of  December,  1902.  McNeal  testified 
that  he  had  not  rented  to  Golf,  but  the  evi- 
dence shows  that  if  be  bad,  he  changed  his 
mind,  and  rented  the  land  to  Robert  G.  Bra- 
dy, the  deceased,  who  was  living  in  that 
Deighborbood,  running  cattle,  and  who,  de- 
siring to  use  the  stock  field,  the  day  before 
the  homicide,  started  to  run  a  fence  across 
the  land  dividing  the  cotton  field  from  the 
stock  field,  BO  that  bis  cattle  might  run  there- 
in without  interfering  with  the  unpicked  cot- 
ton crop.  While  be  was  engaged  with  his 
hands  in  the  construction  of  this  fence,  Goff 
came. to  him  in  ttie  afternoon,  and,  according 
to  the  testimony  of  Kelley,  said  to  Brady: 
"  ''What  the  bell  are  you  doing  here?  This  Is 
my  land.'  I  told  him  McNeal  had  rented  the 
place  to  Brady.  I  walked  on  down  the  line 
a  piece,  and  walked  on  up  to  where  Brady 
was.  Goff,  it  seems  to  me,  stayed  there  a 
while,  and  went  back  and  came  back  with  an 
Indian,  Tom  McCarter  [who  was  a  son-in-law 
of  the  woman  who  owned  the  land].  Q. 
What  was  then  said?  A.  Well,  there  wasn't 
a  great  deal  said,  more  than  Brady  told  him. 
He  says  he  didn't  want  to  hear  any  more  of 
bis  noise.    He  [GotC]  said:  i  'It  you  put  any 


cattle  in  here' — I  understood  blm  to  say  he 
would  kill  the  cattle.  As  we  started  away, 
he  said:  'If  you  put  .any  cattle  in  here,  I 
will  kill  yon.'  He  stood  there  and  talked, 
and  he  says:  'Put  them  in,  and  I  will  be 
with  you,  God  damn  you.'  Brady  didn't  seem 
to  pay  any  attention  to  him." 

This  testimony  was  offered  on  the  theory 
that  a  conspiracy  had  been  formed  between 
GofC  and  the  defendant  McCarter,  which  was 
subsequently  joined  by  Drlggers,  and  that  it 
was  admissible,  as  against  Drlggers,  by  vir- 
tue of  this  fact  It  was  objected  to  on  the 
part  of  defendant,  and  its  admission  is  as- 
signed as  one  of  tbe  errors.  Goff  immediate- 
ly went  down  to  where  Driggera  lived  for 
the  purpose  of  informing  him  of  the  presence 
of  Brady  on  the  land,  of  the  adverse  claim, 
and  tbe  building  of  the  fence.  Drlggers  was 
not  at  home,  but  returned  that  night  about 
10  or  11  o'clock,  and  then  learned  that  Brady 
was  going  .to  turn  cattle  in  the  cornfield. 
During  the  rest  of  that  evening,  and  that 
night,  the  defendants  here  gathered  together 
Winchesters  and  shotguns  and  ammunition, 
and  arming  ttiemselves  with  them,  appeared 
next  morning  inside  the  field,  along  the 
highway  where  it  was  expected  Brady  would 
drive  his  cattle  near  to  turn  them  in.  Drlg- 
gers testified  that  he  and  Kelley  were  en- 
emies, and  that  he  expected  that  he  would 
accompany  Brady  when  be  came  with  the 
cattle ;  that  he  expected  to  drive  them  out  If 
they  were  turned  in;  that  his  presence  and 
his  purpose  in  going  to. the  field  with  the  par- 
ties named,  armed  as  they  were,  was  that 
be  believed  that,  when  Brady  saw  they  were 
there,  he  would  not  come  up;  that  he  ntp- 
poses  that  he  was  there  to  resist  any  trouble 
that  Kelley  would  bring  about,  and  that  he 
thought  be  would  keep  .the  cattle  out  On 
the  morning  of  tbe  difficulty  a  man  by  the 
name  of  French  Curtlsa  came  down,  ahead  of 
the  Brady  party,  in  a  wagon,  with  some  wire 
and  posts  for  the  purpose  of  completing  the 
wire  fence;  and  on  arriving  at  a  point  in 
the  road  near  where  Drlggers  and  Goff  and 
tbe  other  parties  stood  inside  the  field,  and 
on  the  south  side  of  the  cross-fence,  Goff  told 
bim  to  go  back,  and  to  get  back  quick.  Cur- 
tlsa testified  that  Drlggers  told  blm  to  go 
back  and  to  tell  them  not  to  bring  the  cattle 
there.  A  abort  time  after  Curtiss  turned 
back,  tbe  cattle  were  driven  down  the  road 
by  Brady,  Kelley,  and  two  brothers  by  the 
name  of  Saddler.  Across  tbe  road,  and  near- 
ly opposite  the  place  where  the  defendants 
stood  on  the  Inside  of  the  field,  was  a  farm 
inclosed  In  a  wire  fence,  the  gate  to  which  was 
either  open  or  down,  and  when  the  cattle  came 
opposite  this  point,  some  of  them  ran  Into 
this  inclosure.  The  deceased,  turning  his  Iwrse 
out  of  the  highway ,  ran  In  and  drove  these 
cattle  out,  crossed  the  road  and  stopped  near 
the. Drlggers  party,  got  down  from  his  horse, 
and,  according  to  the  evidence  of  tlie  prosecu- 
tion, began  to  arrange  his  saddle  blanket,  or 
at  least  handle  bis  saddle,  and  it  la  at  this 
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dme,  It  la  aaserted,  without  any  overt  act  on 
hlB  part,  he  was  fired  upon  by  the  party 
with  which  defendant  was  connected,  fell  to 
the  ground,  arose,  staggered  or  ran  across 
the  highway,  and  fell  lifeless.  Kelley,  who 
had  not  dismounted,  was  also  fired  upon,  re- 
ceiving wounds,  and  his  horse  was  killed. 
The  Saddler  boys  both  retreated.  According 
to  the  testimony  of  the  defendant,  Brady 
rode  up  within  four  or  five  feet  of  the  fence 
near  where  Drlggers  stood,  got  down  off  of 
bis  horse,  pulled  .up  the  knee  wire  of  the 
wire  fence  about  214  feet,  took  bold  of  the 
post,  when  defendant  said:  "Brady,  don't 
yon  pull  that  fence  down."  He  Jerked  the 
fence  down  and  ran  backwards,  grabbed  for 
bis  gun  and  jerked  at  the  fence,  all  at  the 
same  time,  and  ran  backwards,  trying  to  get 
his  gun;  pulled  it  out,  so  that  defendant 
saw  it,  who  told  him  not  to  pull  It  That  he 
then  shot  him,  or  shot  at  him,  with  a  No.  12 
shotgun,  loaded  with  B.  B.  shot,  when  he  was 
about  12  or  16  feet  from  the  fence.  That  he 
then  shot  at  ECelley,  whose  horse  fell  with 
blm  across  the  road  near  the  other  fence. 

The  witness  Tom  McCarter,  who  was  Joint- 
ly indicted  with  Drlggers,  but  who  was  offer- 
ed as  a  witness  on  the  part  of  the  govern- 
ment, testified  that  at  the  time  Brady  got  on 
the  ground,  and  about  the  time  the  shooting 
commenced,  he  heard  Drlggers  say  to  him: 
"Brady,  don't  you  do  that."  Kelley,  who  was 
placed  on  the  stand  as  a  witness  for  the  gov- 
ernment, testified:  "When  Brady  came  out 
of  the  gate  with  those  cattle,  he  rode  In  a 
northwest  direction  in  the  middle  of  the  lane, 
and  got  off  of  bis  horse  In  the  neighborhood 
of  the  middle  of  the  lane.  I  had  stopped, 
'  was  simply  moving  a  little  at  this  time,  on 
the  right  of  Brady.  I  was  watching  to  see 
what  he  was  doing,  and  to  see  what  these 
parties  were  doing.  And  he  kind  of  put  his 
band  on  the  saddle,  just  as  though  he  was 
going  to  pull  the  saddle  up,  and  raised  his 
head  to  look.  That  was  the  first  time  he 
looked  towards  them.  And  Drlggers  shot." 
Contradicting  and  impeaching  Kelley  and  the 
testimony  which  he  gave  in  reference  to  what 
Brady  was  doing  at  the  time  the  shooting 
was  done,  the  defendant  introduced  a  wit- 
ness by  the  name  of  Boatrlght,  who  testi- 
fied that,  on  the  same  day  of  the  shooting, 
at  his  home  Kelley  stated  that  Brady  got 
off  his  horse,  and  went  over  and  took  bold 
of  the  fence  post,  and  that  Drlggers  shot 
him.  The  government  then,  for  the  purpose 
of  supporting  Kelley  and  his  testimony,  and 
to  show  that  the  statement  which  he  made  on 
the  witness  stand  was  In  consonance  with 
previous  statements  which  he  had  made 
concerning  the  same  matter,  consistent  with 
bis  evidence,  Introduced  witness  Rhea,  who 
had  a  talk  with  Kelley,  the  defendant,  after 
he  was  wounded,  concerning  these  matters. 
He  testified  that:  "Kelley  at  that  time  did 
not  say  anything  about  the  fence  any  more 
than  Brady  went  Inside  the  fence  and  d^ve 
some  cattle  out,  came  out,  and  got  down  off 


of  his  horse,  palled  his  saddle  np,  and  Just 
as  be  turned  his  head,  the  shooting  com- 
menced." To  this  testimony  of  Rhea  the  de- 
fendant objected  and  excepted,  and  that  it  la 
error  Is  most  strenuously  Insisted. 

On  the  preliminary  examination,  wblcb 
took  place  before  a  United  States  commls- 
sionor,  Jim  Saddler,  one  of  the  parties  who 
accompanied  Brady  to  the  scene  of  the  homi- 
cide, testified  concerning  the  affray.  It  is 
not  necessary  for  the  purpose  of  this  case 
to  recite  his  testimony  here,  but  it  was  most 
material,  and  In  many  ways  In  conflict  with 
the  evidence  vC  the  defendant  On  the  trial 
of  the  cause  he  was  not  present  but  the  gov- 
ernment Introduced  his  written  evidence  as 
transcribed  by  the  commissioner,  upon  a 
showing  that  by  general  report  Saddler  was 
dead,  one  witness  testifying  that  his  wife 
told  him  that  her  husband  was  dead;  and 
the  return  of  the  subp<Bna,  which  was  Issued 
for  him,  made  by  the  marshal  who  sought  to 
serve  It  while  not  appearing  in  the  record, 
is  conceded  to  have  been,  by  both  parties,  re- 
turned that  be  was  dead.  The  record  is  voln- 
mlnous,  a  great  number  of  witnesses  being 
Introduced,  and  a  great  amount  of  evidence 
being  offered,  but  the  foregoing  statement  of 
facta  is  sulficient  for  the  purpose  of  tbls 
opinion. 

H.  M.  Carr,  Crawford  ft  McKown,  Grace 
ft  Cruce,  Moman  Pruiett  and  Potter,  Bow- 
man ft  Potter,  for  appellant  Charles  J. 
West  Atty.  Gen.,  and  W.  A  Leadbettw,  Aast 
Atty.  Gen.,  for  the  State. 

DUNN,  3.  (after  stating  the  facts  as  above). 
Ftom  the  conclusion  to  which  the  court  has 
come,  that  It  will  be  necessary  to  reverse  the 
case  and  grant  to  defendant  a  new  trial,  we 
will  note  the  assignments  of  error  only  which 
in  the  new  trial  granted  will  be  liable  to 
again  arise. 

The  first  and  second  assignments  of  error, 
made  by  appellant  are  the  usual  ones,  that 
the  verdict  was  contrary  to  the  law  and  tbe 
evidence.  The  third  assignment  of  error  is 
an  averment  that :  "The  court  erred  In  po'- 
mitting  the  government  witness,  Kelley,  to 
testify,  over  the  objection  of  defoidant  to 
a  conversation  between  the  deceased,  Brady, 
and  one  Goff,  on  the  day  before  the  difficulty, 
because  the  defendant  was  not  present  at 
such  conversation,  and  because  no  conspiracy 
is  shown  to  have  existed  at  that  time  be- 
tween the  said  Goff  and  the  defendant  and 
the  said  testimony  was  purely  hearsay."  This 
evidence  was  admitted  by  the  court  under 
tbe  theory  that  a  conspiracy  existed  be- 
tween Goff,  McCarter,  and  tbe  defendant  or 
between  Goff  and  McCarter,  and  afterward 
Joined  by  Drlggers,  at  the  time  these  utter- 
ances were  made.  Under  no  other  theory  could 
this  evidence  have  been  admitted.  The  rule 
is  as  well  established  as  any  other  that  after 
a  conspiracy  has  once  been  formed,  whether 
to  bring  about  and  effect  tbe  purpose  final- 
ly accomplished  or  not  that  evidence  of  acts 


Digitized  by 


Google 


GO.) 


DRIGGEBS  T.  UNITED  STATEa 


615 


and  expressions  of  one  of  the  co-consplrators 
is  admissible  against  the  others,  whether  the 
conspirator  against  whom  it  is  introduced 
was  present  or  not.  This,  tinder  the  view 
taken  by  the  anthoritles  that,  when  a  con- 
spiracy is  created,  the  parties  so  agreeing 
constitute  a  separate  and  distinct  indlridu- 
allty,  and  that  the  act  of  one  is  the  act  of 
all,  and  that  the  expression  of  one  is  the 
erpression  of  all  made  in  pursuance  of  the 
conspiracy.  Greenleaf  on  Eridence,  vol.  S, 
f  94.  When  evidence  is  offered  of  an  act  or 
conversation  of  a  party  in  his  absence,  who 
is  charged  with  being  a  party  to  a  con- 
spiracy, the  primary  question  to  be  deter- 
mined Is,  whether  or  not  the  conspiracy  had 
been  formed  at  the  time,  or  bad  the  con- 
spiracy ceased.  If  it  had  not  been  formed, 
or  if  it  had  ceased,  then  the  act  or  state- 
ment is  inadmissiblet.  In  the  case  of  People 
V.  Kief,  126  N.  X.  661,  27  N.  B.  556,  the  rule 
Is  laid  down  in  the  following  language: 
"Where  the  gnllt  of  one  of  several  defend- 
ants. Jointly  indicted  for  a  felony,  Is  sought 
to  be  established  by  evidence  showing,  or 
tending  to  show,  a  conspiracy  between  him 
and  the  others  for  the  commission  of  the 
crime,  evidence  as  to  acts  or  statements  of 
tbe  others  must  be  confined  to  such  state- 
moits  as  were  made,  or  acts  done,  at  times 
when  the  proofs  in  the  case  permit  of  a 
finding  that  a  conspiracy  existed,  and  where 
the  acts  or  statements  were  in  furtherance 
of  the  common  design.  The  acts  or  state- 
ments of  one  of  tbe  defendants  prior  to  the 
formation  of  the  conspiracy,  or  subsequent 
to  Its  termination  by  tbe  accomplishment  of 
the  common  purpose,  or  by  abandonment,  are 
inadmissible  as  evidence  against  the  others." 
Tbe  evidence  of  which  complaint  is  made 
Is  tbe  statement  Octt  made  to  Brady  the  day 
before  the  shooting,  when  Brady  was  on 
the  land  constructing  a  fence,  when  Otott 
said  to  him:  "If  you  put  any  cattle  in  here, 
I  will  kill  you" — this  being  further  connect- 
ed with  the  offense  by  Goo's  statement  to 
Brady  at  the  time  of  tbe  shooting,  when  be 
said,  with  an  oath:  "I  told  you  the  other 
day  that  I  would  kill  you."  The  evidence 
of  the  relationsblp  between  these  parties  is 
set  out  in  the  statement  of  facts,  and  we 
submit  that  under  it  there  must  be  great 
doubt  as  to  whether  or  not  the  conspiracy 
was  formed  at  the  time  Ooff  used  that  lan- 
guage. It  is  true,  if  one  had  been  formed, 
and  Drlggers  Joined  it  afterwards,  his  Join- 
ing It  would  be  an  adoption  by  him  of  the 
things  done  or  said  by  the  others  in  further- 
ance of  the  general  plan  formed  prior  to 
his  Joining  it  State  v.  May,  142  Mo.  135, 
43  S.  W.  637.  Whether  there  Is  any  evidence 
of  a  conspiracy  Is  primarily  a  question  to 
the  court.  There  must  be  some  tangible 
material  evidence  of  the  conspiracy  or  a 
promise  of  its  production,  before  a  court  can 
properly  admit  evidence  of  statements  made 
in  tbe  absence  of  the  party  against  whom 
they  are  used,  when  he^  la  fact,  was  not 


present,  and  knew  nothing  of  them.  This 
evidence  need  not  be  direct  and  positive  or 
conclusive,  in  fact,  but  there  should  be  some, 
and  it  is  for  the  court  to  say,  in  tbe  first 
instance,  whether  or  not  it  exists.  This  does 
not  apply,  of  course,  where  it  is  sought  to 
show,  by  the  very  language  itself,  that  It 
was  a  part  of  the  formation  of  tbe  con- 
spiracy. Goff  testified  that  he  bad  rented 
this  place  for  the  year  1903,  and  that  be 
was  entitled  to  tbe  possession  of  it  There  is 
nothing  In  the  record  to  show  that  at  the  time 
Brady  started  to  run  his  cross-fence  over  this 
land,  ttiat  either  Goff  or  Drlggers  or  Tom  Mc- 
Carter  or  any  of  the  other  parties  had  any 
informatiou  tliat  such  was  bis  Intention.  The 
fence  was  well  under  way  when  Goff  discov- 
ered it,  and,  going  over  where  the  work 
was  going  on,  forbade  continuance  of  it. 
He  then  left  and  letumed,  Tom  McCarter 
accompanying  him.  There  is  no  evidence, 
from  either  McOarter  or  Goff  or  from  any 
other  source,  as  to  why  they  went  back,  or 
what  their  purpose  was.  Goff  again  contin- 
ued the  conversation  that  be  had  beg^m  be- 
fore. McCarter  said  nothing,  taking  no 
part  In  the  conversation,  nor  doing  any  act 
which  would  show  that  there  was  any  concert 
of  action  whatever  between  them  or  of  any- 
formation  of  a  conspiracy.  He  was  simply 
present  He  said  nothing.  He  did  nothing. 
Certainly  Ooff  could  not  form  a  conspiracy 
with  himself.  It  might  be  asked  why  Mc- 
Carter went  over  there  with  Goff,  what  bis 
purpose  was,  if  it  were  not  tbe  beginning 
of  a  conspiracy?  We  cannot  say  what  his 
purpose  was.  We  do  not  know.  There  is 
no  evidence  In  the  record  to  show.  He  was 
living  on  the  place.  It  belonged  to  his  moth- 
er-in-law,  and  this.  In  our  Judgment,  is 
clearly  as  strong  and  i>ertiiient  a  reason  as 
tbe  one  ascribed  to  it  by  the  district  attorney, 
and  is  more  in  cognizance  with  the  strict 
policy  of  the  law,  which  presumes  innocence 
and  not  guilt  It  Is  true  that  immediately 
after  this  took  place,  Goff  went  to  Drlggers' 
house.  McCarter  immediately  began  to  take 
action  to  get  ammunition  and  a  gun,  and 
that  as  soon  as  Drlggers  returned  home, 
and  on  being  informed  of  the  circumstances, 
he  likewise  began  to  make  preparations  for 
the  affray,  but  to  us  it  seems  more  reason- 
able to  conclude  from  the  evidence  that  these 
acts  were  simply  carrying  out  the  purpose 
of  the  threat  made  by  Goff,  and  the  Intent 
then  formed,  than  was  the  threat  part  of  a 
conspiracy  formed  prior  to  its  being  spoken. 
There  is  evidence  of  tbe  conspiracy  being 
formed  Immediately  afterward.  We  cannot 
find  any  evidence  that  It  was  formed  be- 
fore. Hence  we  hold  that  this  admission 
of  the  statement  of  Goff  to  Brady  in  the 
absence  of  Drlggers  was  prior  to  any  conspir- 
acy formed  and,  it  not  being  shown  that 
he  consented  or  assented  thereto,  was  er- 
roneous. 

The  fourth  assignment  of  error  raises  the 
question  of  the  admisaibllity  of  the  evidence 
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of  Bhea,  which  wan  offered  to  sapport  tiie 
testimony  {riven  by  Kelley  when  it  was  oought 
to  Impeach  him  by  Boatright,  who  teitlfied, 
in  reference  to  the  statements  made  by  Kel- 
ley, contrary  to  those  which  he  had  given  iq^ 
on  the  witness  stand.  In  riew  of  the  contrari- 
ety of  opinion  existing  among  the  text-writers 
and  Judicial  expressions  of  the  conrts  of  the 
United  States,  and  In  view  of  the  further  fact 
that  this  question  is  a  new  one  in  this  ]a- 
risdictlon,  we  are  impelled  to  give  It  a 
more  extended  examination  than  we  otherwise 
should.  It  is  the  contention  of  defendant  that 
this  was  prejudicial  error,  and  he  cites  a  num- 
ber of  aiitliorities  to  sustain  bis  position.  The 
tiieory  adopted  by  some  of  the  states  in 
admitting  this  testimony  is  that,  the  ciedl- 
billty  of  a  witness  being  impeached  or  as- 
sailed by  proof  of  contrary  statements  made 
out  of  court,  the  witness  may  support  his 
evidence,  and  his  <sredU>llity  Is  sustained  by 
showing  his  consistent  statements,  made  at 
or  about  the  time  whm  It  Is  alleged  the 
prior  Inconsistent  statement  was  made;  and 
some  of  the  courts,  imreservedly  and  with- 
out qualification,  adhere  to  the  doctrine  that 
this  evidence  Is  admissible.  Others  hold  that 
It  is  admissible  under  any  circumstances, 
while  others,  with  another  line  of  authorities, 
and  in  our  Judgment  by  far  the  greater 
weight  and  number,  hold  that  where  It  Is 
attempted  to  be  shown  that  the  statement 
on  the  stand  is  a  late  fabrication,  brought 
about  by  the  changed  situation  of  the  witness 
to  the  case  or  the  parties  to  It,  or  because 
of  a  motive  recently  formed,  then  the  evi- 
dence of  prior  statements,  consistent  with 
those  made  on  the  stand  under  oath,  Is 
properly  admitted.  The  states  which  hold 
broadly  and  without  qualification  that  such 
evidence  is  admissible  appear  to  be  the  fol- 
lowing: Texas,  North  Carolina,  Missouri, 
and  Indiana.  The  decisions  of  the  courts 
of  these  states,  which  we  have  examined, 
and  In  which  It  Is  so  held,  are  as  follows: 
Jones  V.  State,  88  Ter.  Cr.  R.  87,  40  S.  W. 
807,  41  S.  W.  638,  70  Am.  St.  Kep.  719; 
Basterwood  v.  State,  34  Tex.  Gr.  R.  400,  81 
S.  W.  294 ;  Lee  v.  State.  44  Tex.  Cr.  R.  400, 
72  S.  W.  195;  State  v.  Exum,  138  N.  C.  599, 
60  S.  E.  283 ;  State  t.  Grant,  79  Mo.  113,  49 
Am.  Rep.  218;  Hicks  v.  State,  165  Ind.  440, 
75  N.  E.  641.  The  rule  generally  adopted  in 
those  states  is  expressed  by  the  Supreme 
Court  of  Indiana,  in  the  case  of  Hicks  v. 
State,  supra.  In  the  following  language: 
"Where  a  witness  Is  Impeached  by  evidence 
of  contradictory  statements,  he  may  be  sup- 
ported by  corroborating  statements  made  at 
about  the  same  time  as  the  alleged  con- 
tradictory statements." 

On  the  other  hand,  the  following  states 
seem  to  hold  squarely  against  the  admissibil- 
ity of  such  testimony  under  any  circumstan- 
ces: Mississippi,  Maine,  Iowa,  Georgia,  Colo- 
rado, and  Alabama.  The  cases  decided  by 
these  courts,  which  sustain  this  doctrine,  and 
which  we  have  examined,  are  as  follows: 


Head  v.  State,  44  MIm.  731;  Ware  t.  Ware, 
8  Me.  42  (this  was  a  case  decided  In  1834. 
and  oar  researches  do  not  disclose  that  the 
rule  has  been  changed);  State  v.  Porter,  74 
Iowa,  623, 38  N.  W.  514 ;  Cook  v.  State,  124  6a. 
653,  53  S.  B.  104  (but.  In  this  connection,  see 
the  case  of  Sweeney  t.  Sweeney,  121  6a.  298, 
48  S.  E.  964) ;  Davis  V.  Graham,  2  Colo.  App. 
210,  29  Pac.  1007.  In  this  case  It  wUl  be  not- 
ed, however,  that  there  Is  a  limitation  placed 
upon  the  rule,  which  Is  that  statements, 
made  after  the  alleged  contradictory  matter, 
are  not  admissible.  Sonnebom  v.  Bernstein, 
40  Ala.  168.  This  case  expresses  the  earlier 
doctrine  of  Alabama,  and  went  to  the  ex- 
traordinary extent  of  holding,  where  a  wit- 
ness was  Impeached,  not  by  proof  of  c<«- 
tradictory  statements  made  by  lilm,  but  by 
a  showing  that  his  general  character  for 
truth  was  bad,  that  evea  these  conditions 
may  be  supported,  or  his  testimony  ma.v 
be  corroborated  by  showing  that,  prior  to 
the  commencement  of  the  action  he  mad» 
statements  out  of  court,  uniform  and  con- 
sistent with  his  testimony  In  court.  This 
doctrine,  however,  was  directly  overruled, 
and  the  case  went  with  it,  in  McKelton  v. 
State,  86  Ala.  694,  6  South.  301,  In  which  the 
court  said:  "A  witness  having  been  Impeach- 
ed by  proof  of  contradictory  statements  made 
by  him  on  the  preliminary  examination  of 
the  defendant  before  a  committing  magis- 
trate, it  is  not  permissible  to  sustain  or  cor- 
roborate him  by  proving  that.  Just  before  his 
examination  as  a  witness  on  that  occasion, 
he  made  statementa  to  the  magistrate  In  sub- 
stance the  same  as  his  testimony  on  the 
trial."  The  view  entertained  on  this  question 
in  that  state  is  further  conq)licated  by  the 
holding  in  the  case  of  Nichols  v.  Stewart,  20 
Ala.  358:  "Proof  of  declarations,  verbal  or 
written,  made  by  a  witness  out  of  court.  Is, 
as  a  general  rule.  Inadmissible  In  corrobora- 
tion of  testimony  given  by  him  on  the  trial 
of  a  cause" — this  case  being  one  In  which 
the  testimony  of  a  witness  was  contradicted 
by  showing  contrary  statements  out  of  court, 
but  It  was  allovred  to  be  corroborated  by 
evidence  of  prior  consistent  declarations. 
These  different  divergent  opinions,  cited  from 
the  Alabama  court,  are  given  to  show  bow 
mixed  some  of  the  courta  are  on  the  propo* 
sitlon,  but  Alabama  is  not  alone.  Other 
states  have  made  holdings  practically  as 
conflicting.  The  rale  generally  adopted  In 
the  above  states  is  expressed  by  the  Supreme 
Court  of  Mississippi  in  the  case  of  Head  v. 
State,  supra.  In  the  following  language:  "To 
discredit  a  witness  It  Is  competent  that  be 
had  made  dlsoordant  statements  at  other 
times  and  places ;  but  to  re-establish  his 
credibility,  or  to  support  what  he  has  de- 
posed on  the  trial.  It  is  Inadmissible  to  prove 
that  be  has  made  the  some  statementa  to 
third  persons." 

We  now  come  to  a  consideration  of  the  au- 
thorities which  aver  the  rule  so  well  express- 
ed, by  the  Tennessee  Supreme  Court  in  ths 
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case  of  Legere  v.  State,  111  Tenn.  366,  77  S. 
W.  1069,  102  Am.  St  781,  tbat  we  adopt  Its 
language  for  onr  expreealon  of  the  same: 
"It  Is  a  general  rnle  that  where  evidence 
of  contradictory  statements  is  offered  to  im- 
peach the  credit  of  a  witness,  evidence  of 
statements  made  Ysy  him  on  former  occasions, 
consistent  with  his  evidence,  are  inadmis- 
sible. But  where  It  is  charged  that  the  evi- 
dence of  the  witness  is  a  recent  fabrication, 
and  Is  the  result  of  some  relation  to  the  par- 
ty or  canse,  or  of  some  motive  or  personal 
Interest,  his  evidence  may  be  supported  by 
showing  that  he  had  made  a  similar  state- 
ment before  that  relation  or  motive  existed." 
Arrayed  in  Bn]n>ort  of  the  doctrine  declared 
by  the  court  will  be  found  the  Supreme  Court 
of  the  United  States,  Arliansas,  California, 
Kansas,  Illinois,  Louisiana,  Michigan,  Mas- 
sacbnaetts.  New  Hampshire,  New  York, 
Pennsylvania,  South  Carolina,  South  Dakota, 
Tennessee,  Vermont,  and  Washington.  The 
cases  examined,  in  which  the  appellate  tribu- 
nals of  the  United  States  and  the  states 
named  have  adhered  to  the  rule  last  de- 
clared, are  as  follows:  Elllcott  and  Meredith 
V.  Pearl,  10  Pet  412,  9  L.  Ed.  475.  Arkan- 
sas: Burks  y.  State,  78  Ark.  271,  93  S.  W. 
983.  California:  Barkly  v.  Copeland,  74 
Cal.  1,  15  Pac.  307,  5  Am.  St  Rep.  413 ;  Peo- 
ple T.  Turner,  1  Cal.  App.  420,  82  Pac. 
397.  Illinois:  Chicago  Railway  Co.  v.  Mat- 
thleson,  212  III.  292,  72  N.  E.  443;  Id., 
113  111.  App.  246.  Kansas:  County  Com- 
missioners V.  Vlckers,  62  Kan.  25,  61  Pac. 
891;  State  v.  Petty,  21  Kan.  54;  State  v. 
Hendricks,  32  Kan.  559,  4  Pac.  1050.  Loui- 
■lana:  State  v.  Waggoner,  39  La.  Ann.  919, 
8  Booth.  119.  Michigan:  Stewart  v.  People, 
23  Mich.  63,  9  Am.  Rep.  78.  Massachusetts: 
Commonwealth  v.  Jenkins,  10  Gray,  485. 
New  Hampshire:  Reed  v.  Spauldlng,  42  N. 
H.  114.  New  York:  Robb  v.  Hackley  &  Wel- 
ton,  23  Wend.  50.  North  Carolina:  Wallace 
V.  GrlBzard,  114  N.  C.  488,  19  S.  E.  760. 
Pennsylvania:  Commonwealth  v.  Brown,  23 
Pa.  Super  Ct  470;  Crooks  v.  Bunn,  136  Pa. 
368,  20  Atl.  529.  South  Carolina:  State  v.  Mc- 
Daniel,  68  a  C.  304,  47  a  E.  384, 102  Am.  St. 
Rep.  661.  South  Dakota:  State  v.  Caddy,  15 
.S.  D.  167,  87  N.  W.  927,  91  Am.  St  Rep.  666. 
Tennessee:  Glass  v.  Bennett  89  Tenn.  478, 
14  S.  W.  1085.  Vermont:  State  v.  Flint 
60  Vt  304,  14  Atl.  178.  Washington:  State 
V.  Coates,  22  Wash.  601,  61  Pac.  726.  From 
the  foregoing  collaboration  on  the  proposition 
involved  It  will  be  readily  seen  on  which 
side  of  the  balance  the  great  weight  of  judi- 
cial expression  rests.  We,  therefore,  declare 
the  doctrine  of  this  Jurisdiction  to  be  as  an- 
nunciated by  the  Supreme  Court  of  Tennes- 
see above  quoted,  which  may  be  epitomized 
by  saying  tbat  such  evidence  is  not  admis- 
sible to  sui^ort  an  Impeached  witness,  except 
in  those  cases  where  not  only  bis  veracity  is 
attacked,  but  bis  motive  is  also  impugned. 
This  being  so,  we  will  now  consider  the  evi- 
dence to  which  objection  Is  urged. 


The  learned  Mr.  Justice  Glaytcm,'  speaking 
for  the  court  in  his  decision  in  this  case 
states:  "We  think  the  court  erred  in  admit- 
ting the  evidence  of  Rhea.  But  was  this 
prejudicial  error?"  He  then  urges  that  it 
was  not  In  the  following  language:  "The 
point  in  controversy  was:  Did  the  deceased 
at  the  time  be  was  shot  lay  bis  hand  on  the 
post?  And,  If  Kelley's  testimony  was  con- 
tradicted. It  was  only  on  this  point.  We 
have  already  pointed  out  that  the  tearing 
down  of  the  fence  under  the  circumstances 
was  not  a  felony,  and  that  act  did  not  ]usti< 
fy  defendant  in  shooting  and  killlag  Brady; 
and,  therefore,  if  he  were  killed  because  of 
that,  it  was  murder,  and  if  he  were  not  kill- 
ed because  of  that,  it  was  immaterial."  We 
clearly  appreciate  the  force  of  the  argn- 
mmt  presented,  but  to  our  mind  the  error 
which  was  committed  was  not  so  much  in 
reference  to  the  substantive  facts  to  which 
the  evidence  related,  as  it  was  to  the  effect 
which  it  bad  upon  the  testimony  of  both 
Kelley  and  the  defendant  The  portion  of 
the  opinion  quoted,  relating  to  the  tearing 
down  of  the  fence,  and  that  this  act  did  not 
Justify  defendant  in  shooting  and  killing 
Brady,  calls  for  reference  to  the  terms  of 
the  Annotated  Statutes  of  1899  of  Indian 
Territory,  relating  to  Justifiable  homicide. 
Paragraph  890  is  as  follows:  "Justifiable 
homicide  is  the  killing  of  a  human  being  in 
necessary  self-defense,  or  in  defense  of  habi- 
tation, person  or  pn^wrty,  against  one  who 
manifestly  intends  or  endeavors,  by  violence 
or  surprise,  to  commit  a  known  felony." 
And  paragraph  1008  of  the  Annotated  Stat- 
utes of  1899  of  Indian  Territory,  which  pro- 
vides: "If  any  person  shall  willfully  or  ma- 
liciously bum  or  otherwise  destroy  any  rail 
or  plank  fence,  or  other  indosure,  •  •  • 
shall  be  deemed  guilty  of  a  felony." 

And  It  being  made  to  appear  by  the  evi- 
dence of  defendant  that  at  the  immediate 
time  of  the  homicide  or  the  shooting,  Brady 
was  in  the  act  of  pulling  out  or  tearing  down 
the  fences  and  that  if  his  acts  brought  him 
within  the  purview  of  the  statute  last  cited, 
this  in  itself  appeared  to  be  a  justiflcation 
for  defendant's  action.  The  decision  holds, 
and  we  think  correctly,  tbat  they  did  not 
constitute  a  felony,  and  hence  was  no  defense 
to  defendant,  even  though  be  were  relying 
upon  it  l%e  deceased  carried  his  revolver 
in  a  scabbard  under  his  arm  inside  of  bis 
shirt  which  was  open  in  the  front,  and  in 
addition  thereto,  had  a  slit  In  it  His  re- 
volver was  found  partially  drawn  from  its 
receptacle,  when  he  was  examined,  immedi- 
ately after  his  death,  as  he  lay  upon  the 
ground  where  he  fell.  It  was  the  conten- 
tion of  Driggers  that  the  deceased  was  en- 
gaged in  drawing  his  revolver  and  throwing 
down  the  fence  at  the  immediate  time  the 
shooting  began,  and  that  he  did  not  shoot  un- 
til he  saw  the  revolver  partially  drawn  and 
ill  the  band  of  Brady.  Kelley  was  the  gov- 
ernment's principal  witness.     He  had  been 
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an  oflScer  in  that  country  holding  commis- 
sion from  the  United  States  marshal's  office. 
Drlggers  testified  that  he  and  Kelley  were 
enemies,  and  there  was  outside  evidence 
tending  to  support  him.  Kelley  and  the  de- 
fendant were  the  principal  witnesses  in  this 
case  as  to  what  took  place  at  the  immediate 
instant  of  the  shooting.  They  both  claim  to 
linow,  and  they  alone  testify  on  that  point, 
although  there  was  other  evidence  tending 
to  sustain  the  government  In  its  contention 
that,  when  Brady  got  off  of  his  horse,  he 
was  engaged  in  fixing  his  saddle  and  blanket 
and  did  not  have  hold  of  the  fence  at  the 
time  the  shooting  began.  Drlggers  was  en- 
titled to  no  more  than  the  law  gave  him, 
but  he  was  on  trial  for  his  life,  and  was  en- 
titled to  all  that  the  law  gave  him.  If,  as 
we  have  seen,  from  the  authorities  cited,  a 
witness,  contradicted  or  Impeached  by  proof 
showing  or  tending  to  show  that  he  has  made 
statements  out  of  court  contrary  to  his  evi- 
dence In  court,  may  be  supported  under 
those  conditions  only  where  the  party  pro- 
ducing the  impeaching  evidence  charges  that 
the  testimony  of  the  witness  Is  a  recent 
fabrication,  due  to  a  late  altered  relationship 
to  the  parties  or  the  cause  or  of  some  new 
motive,  then  if  these  conditions  did  not 
exist,  Rhea  should  not  have  been  permitted 
to  have  sustained  Kelley,  and  In  view  of  the 
fact  that  there  is  no  evidence  charging  these 
things,  or  tending  to  show  that  his  attitude 
toward  the  cause  or  the  parties  was  in  any 
Wise  altered.  It  was  Improper  to  admit  this 
evidence;  and  while  we  agree  with  Justice 
Clayton  that  it  was  error,  we  cannot  say 
It  was  not  prejudicial.  If  It  was  not  lawful 
to  sustain  Kelley  In  this  matter,  Drlggers 
was  entitled  to  be  relieved  of  the  support 
given  the  adverse  witness'  evidence,  and  of 
the  Imputation  which  such  support  cast  upon 
his  own.  If  the  Jury  believed  that  Kelley 
was  telling  the  truth  when  he  stated  that 
Brady  did  not  have  hold  of  the  post,  they 
necessarily  believed  that  the  defendant  was 
guilty  of  falsehood.  If  they  believed  that 
Kelley  told  the  truth,  and  that  Drlggers  falsi- 
fied. In  reference  to  the  fact  mentioned, 
which  ■  occurred  contemporaneously  with  the 
shooting,  there  can  be  no  question  that  they 
would,  at  the  same  time  and  with  good  rea- 
son, come  to  the  conclusion  that  Kelley  also 
told  the  truth  in  reference  to  the  shooting, 
and  that  here  again  Drlggers  was  falsifying. 
It  was  this  effect  which  the  evidence  in  sup- 
port of  Kelley  had,  which  to  us  appears  to 
have  constituted  its  chief  prejudicial  effect, 
rather  than  of  the  mere  conflict  in  the  evi- 
dence as  to  whether  Brady  did  or  did  not 
take  hold  of  the  fence. 

Was  the  evidence  of  Jim  Saddler  admis- 
sible? It  will  be  observed  that  Saddler's  evl- 
■  dence  was  taken  before  the  United  States 
Commissioner.  He  was  not  present  at  the 
trial  of  this  cause,  and  his  evidence  as  tran- 
scribed was  admitted  and  read  to  the  jury, 
over  the  objection  of  defendant,  upon  proof 


of  the  officer's  return,  on  the  subpoena  issued 
for  him,  showing  that  he  was  dead ;  and  also 
it  appears  by  the  testimony  of  other  witness- 
es that  they  had  been  told  that  he  was  dead. 
The  question  now  presents  Itself,  taking  In- 
to consideration  the  duty  of  the  court  in  the 
admission  of  evidence  under  circumstances  of 
this  character,  was  this  proof  of  legal  suffi- 
ciency as  a  foundation  for  secondary  evi- 
dence? Paragraph  1995  of  the  statutes  of 
Indian  Territory  provides:  "A  subpoena  may 
be  served  by  the  sheriff,  coroner  or  any  con- 
stable of  the  county  whose  return  thereof 
shall  be  proof  of  the  service." 

Encyclopedia  of  Pleading  Sc  Practice,  under 
the  title  "Returns"  (volume  18,  p.  963),  states: 
"An  official  return  is  the  best  evidence  of  the 
doings  of  the  officer  under  the  mandates  of 
the  writ  or  process,  and  is  sufficient  as  proof 
of  the  facts  which  the  officer  is  authorized 
and  required  to  certify." 

The  question  then  arises,  was  the  marshal 
In  this  case  authorized  and  required  to  certi- 
fy to  the  death  of  the  witness,  to  secure 
whose  attendance  he  endeavored  to  serve  the 
subpoena?  Was  this  the  return  authorized 
by  the  statute?  This  question  Is  answered  by 
the  Supreme  Court  of  the  United  States  In 
the  case  of  Walden  v.  Craig.  14  Pet  147,  10 
L.  Ed.  393,  wherein  Mr.  Justice  McLean,  who 
delivered  the  opinion  of  the  court  says:  "It 
Is  admitted  that  the  marshal's  return  of  serv- 
ice, or  nonservice,  which  he  indorses  on  the 
process,  and  of  which  he  has  official  knowl- 
edge. l>ecomes  matter  of  record,  and  is  bind- 
ing on  the  parties.  But  the  marshal  can  only 
know.  In  common  with  other  citizens,  of  the 
decease  of  a  person  named  in  the  writ;  and 
if  he  indorse  the  fact  of  such  decease,  though 
it  may  be  spread  on  the  record.  It  1b  clearly 
not  binding  on  the  parties.  Shall  a  rumor 
which  shall.  In  the  opinion  of  the  marshal, 
justify  such  Indorsement  make  the  fact  a 
matter  of  record?  It  may  excuse  the  officer, 
but  it  does  not  bind  the  party  whose  rights 
are  Involved."  The  officer  jn  the  case  at  bar 
may  have  known,  in  common  with  the  other 
citizens,  of  the  decease  of  the  witness  Sad- 
dler; but  his  return  thereof  on  the  subpoena, 
not  being  authorized  and  required  by  law, 
was  clearly  not  binding  on  the  defendant 
When  he  went  beyond  the  statutory  require- 
ments and  certified  to  a  fact  not  made  by 
law  a  part  of  bis  official  duty,  such  certifi- 
cate or  such  statement  then  contained  no 
greater  evidentiary  or  probative  force  than 
if  made  by  any  other  person,  one  not  an  offi- 
cer. Obermler  v.  Core,  25  Ark.  562.  This 
being  true,  the  question  then  arises,  what 
force  was  the  evidence  of  the  other  parties 
called  and  examined,  who  testified  that  they 
had  been  told  that  Saddler  was  dead? 

We  have  examined  a  number  of  authorities 
on  this  proposition,  and  as  usual,  on  close 
questions  of  this  kind,  there  is  contrariety  of 
opinion  among  the  courts.  Alabama  (Burton 
V.  State,  107  Ala.  68,  18  South.  240>,  Michigan 
(Wheeler  ▼.  Jenlson,  120  Mich.  422,  79  N.  W. 
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043),  and  Iowa  (SpauMIng  v.  Railway  Co.,  98 
Iowa,  205,  67  N.  W.  227)  hold  that  the  matter 
1b  addressed  to  the  sonnd  discretion  of  the 
conrt,  and  that  hearsay  evidence  Is  admls- 
Blble  to  prove  the  absence  of  a  witness  from 
the  jurisdiction,  and  sufficient  to  sustain  the 
ndmlssibillty  of  secondary  evidence.  While 
this  is  true  In  the  cases  cited,  In  Alabama  and 
Iowa  the  same  courts  have  also  held  to  the 
contrary  on  the  same  proposition.  For  In- 
stance, a  later  case  In  Alabama  (Mitchell  v. 
State,  114  Ala.  1,  22  South.  71)  holds:  "Where 
an  officer,  who  bad  for  execution  the  sub- 
poena for  an  absent  witness,  and  had  return- 
ed It  'not  found,'  testlfles  that  he  had  hunted 
for  the  witness,  and  she  could  not  be  found 
in  the  county,  bnt  he  did  not  know  that  she 
bad  left  the  state,  he  cannot,  for  the  purpose 
of  laying  a  predicate  for  the  Introduction  of 
evidence  of  the  testimony  of  such  absent 
witness  given  on  the  preliminary  trial,  fur- 
ther testify  as  to  what  was  the  report  in  the 
neIghl>orbood  where  the  witness  lived  as  to 
her  whereabouts,  or  that  it  was  the  general 
report  in  her  neIghl>orhood  that  she  had 
gone  out  of  the  state;  such  evidence  being 
merely  hearsay  and  Inadmissible."  In  an 
earlier  case  In  Iowa  (Baldwin  v.  Railway  Co., 
68  Iowa,  37.  25  N.  W.  918)  the  court  holds: 
"Under  the  provisions  of  section  3777  of  the 
Code  the  shorthand  reporter's  notes  of  the 
testimony  of  a  witness  cannot  he  used  on  the 
trial  of  another  cause,  without  first  showing, 
as  in  the  case  of  the  use  of  a  deposition,  that 
the  witness  himself  cannot  be  produced  In 
court;  and  evidence  that  the  witness  was  re- 
puted to  have  left  the  state  was  not  sufficient 
for  the  purpose."  The  fact  relied  upon  was 
the  death  of  Snddler,  and  it  was  sought  to 
prove  it  by  showing  hearsay  statements  that 
he  was  dead.  No  fact  stated  l)efore  the  court 
established  Saddler's  death.  All  that  any- 
thing in  the  evidence  proved  was  that  the 
parties  who  testified  had  been  Informed  by 
others  that  this  was  a  fact.  This  was  un- 
questionably unalloyed  hearsay,  and  was  In- 
ndmisslble  to  prove  the  fact;  and  as  a  fact 
It  must  be  proved  to  admit  the  evidence. 
Hearsay  evidence  is  admissible  In  many  in- 
stances, but  where  it  is  sought  to  Introduce 
the  evidence  of  a  witness  talcen  on  a  prior 
trial,  based  on  the  fact  of  his  death,  this 
death  must  be  shown  as  a  fact.  And  the 
court.  In  overruling  the  objection  of  defend- 
ant to  the  introduction  of  Saddler's  testimo- 
ny, committed  error.  All  that  these  witness- 
es testified  to  could  have  been  true,  and  Sad- 
dler may  not  only  have  been  alive,  but  ac- 
tually within  the  Jurisdiction  of  the  court. 
If  he  was,  he  should  have  been  produced  in 
person.  If  he  was  not,  this  should  have 
been  proven  as  other  facts,  by  the  testimony 
of  some  one  who  knew  It. 

The  defendant  took  formal  exception  to 
but  one  Instruction  given  by  the  court.  This 
was  the  Instruction  relating  to  the  law  of 
mutual  combat,  but  he  offered  to  the  court, 
and  requested  that  they  be  given  to  the  Jury 


as  the  law  of  tlie  case,  six  instnictiona 
which,  with  the  exception  of  No.  2,  related 
generally  to  rights  which  he  claimed,  grow- 
ing out  of  his  possession  of  the  field  over 
which  the  controversy  arose.  All  of  these 
were  refused,  and  defendant  urges  error 
therefor.  Instruction  No.  2,  which  he  offer- 
ed, relates  to  the  Instruction  In  reference  to 
Tom  McCarter,  who  was  one  of  the  defend- 
ants Jointly  indicted  with  Drlggers.  Jus- 
tice Clayton,  speaking  for  the  Court  of  Ap- 
peals In  the  decision  heretofore  rendered  in 
this  case,  so  accurately  states  the  law  ap- 
plicable that  we  adopt  that  portion  of  the 
opinion  as  ours,  and  agree  with  that  court 
that  there  was  no  error  in  refusing  this  In- 
struction In  view  of  the  one  given.  His  lan- 
guage Is  as  follows:  "The  eighth  assignment 
of  error  complains  of  the  charge  of  the  court 
relating  to  the  necessity  for  corroborating 
testimony  of  an  accomplice  before  conviction 
can  be  bad.  The  defendant  requested  the 
following  instruction:  'You  are  Instructed 
that  Tom  McCarter,  the  witness  introduced 
by  the  government,  is  an  accomplice  In  the 
offense  charged  against  the  defendant,  and  a 
conviction  cannot  be  bad  upon  his  testimony, 
unless  corroborated  by  other  evidence  tend- 
ing to  connect  the  defendant  with  the  com- 
mission of  the  offense,  and  the  corroboration 
is  not  sufficient  if  It  merely  shows  that  an 
offense  was  committed,  and  the  circumstan- 
ces thereof.'  The  charge  of  the  court  was 
as  follows:  'Under  the  laws  of  Arkansas 
(section  1602,  Ind.  T.  Ann.  St.  1899)  it  Is 
provided  as  follows:  "A  conviction  cannot 
be  bad  in  any  case  of  felony  upon  the  testi- 
mony of  an  accomplice,  unless  corroborated 
by  other  evidence  tending  to  connect  the  de- 
fendant with  the  commission  of  the  offense; 
and  the  corroboration  Is  not  sufficient  If  It 
merely  shows  that  the  offense  was  commit- 
ted and  the  circumstances  thereof." '  An  ex- 
ception was  saved  to  the  refusal  of  the  court 
to  give  the  requested  Instruction,  but  none 
saved  as  to  the  charge  given.  The  only  dif- 
ference between  them  Is  that  In  the  request- 
ed Instruction  the  court  Is  asked  to  charge 
the  Jury  that  Tom  McCarter  was  an  accom- 
plice, while  the  Instruction  given  left  that 
question  to  the  Jury.  Whether  McCarter  was 
an  accomplice  or  not  was  a  question  of  fact, 
to  be  determined  by  the  Jury.  "The  court 
is  not  required  to  affirmatively  charge  that 
a  witness  Is  an  accomplice.  Where  he  Is 
admitted  to  be  such,  or  the  facts  place  this 
beyond  dispute,  the  court  may  so  charge, 
without  Invading  the  rule  that  charges 
should  not  be  upon  the  weight  of  the  evi- 
dence. Whether  or  not  a  witness  Is  an  ac- 
complice Is  a  question  of  fact,  and  the  charge 
may  be  so  framed  as  to  submit  this  as  an 
Issue  to  tlie  jury.  It  was  not  necessary,  in 
this  case,  to  instruct  the  Jury  that  Anderson 
was  an  accomplice.'  Dill  v.  State  (Tex.  Cr. 
App.)  28  S.  W.  950.  'It  is  urged  that  It  was 
plain  from  the  testimony  of  the  witness  Kel- 
ley  that  he  was  an  accomplice  of  the  defend- 
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ant,  If  defendant  committed  tite  crime  alleg- 
ed, and  the  court  should  have  bo  Instructed 
the  Jury;  but  the  court  fully  and  carefully 
Instructed  as  to  the  weiKbt  and  effect  of  the 
testimony  of  an  accomplice,  and  to  have  gone 
further  and  told  them  that  Kelley  was  an  ac- 
complice would  have  been  clearly  a  charge 
with  respect  to  matters  of  fact,  which  is  not 
allowed."  People  v.  Sansome,  98  Cal.  23.5,  33 
Pac.  204.  See,  also.  Spears  v.  State,  24  Tex. 
App.  537,  7  S.  W.  245.  If  the  plaintiff  In 
error  regarded  the  word  'accomplice'  as  a 
technical,  legal  one,  requiring,  at  the  hands 
of  the  court,  a  definition,  be  should  have  re- 
quested It,  and  not  by  asking  a  declaration 
on  the  part  of  the  court  that  McCarter  was 
an  accomplice,  for  this  would  be  a  finding  of 
fact  from  tbe  proof.  And  this  was  the  effv^t 
of  the  requested  Instruction.  'While  in  one 
sense  It  is  undoubtedly  the  duty  of  the  Judge 
to  give  Instructions  to  the  Jury  covering  the 
entire  law  of  the  case,  as  respects  all  the 
facts  proved,  or  claimed  by  the  respective 
counsel  to  be  proved,  still,  If  he  omits  some- 
thing, and  Is  not  asked  to  supply  the  defect, 
the  party  who  remained  voluntarily  silent 
cannot  complain.'  1  Bl8h<^,  Cr.  Proc.  g  98; 
Carroll  v.  State,  45  Ark.  548.  Tbe  court 
followed  tbe  language  of  the  statute,  and  in 
this  case  it  was  amply  sufilclent,  and  there 
was  no  error  In  refusing  the  requested  In- 
struction." 

In  reference  to  the  right  which  Driggers 
had,  claiming,  as  he  did,  the  possession  and 
the  right  of  possession  of  the  field  under  con- 
test, he  requested  tbe  court  to  give  the  fol- 
lowing Instruction:  "If  the  Jury  find  from 
tbe  evidence  that  the  defendant  Driggers  had 
rented  the  stock  field,  referred  to  In  tbe  tes- 
timony, from  Goff  and  Riley,  and  was  in 
possession  of  the  same,  then  the  deceased 
would  not  have  the  lawful  right  to  eject  the 
defendant  therefrom  by  force  of  arms.  And 
If  you  further  find  from  tbe  evidence  that 
the  deceased  attempted  to  take  the  posses- 
sion of  said  stock  field  from  tbe  defendant 
Driggers  with  force  of  arms,  under  such  cir- 
cumstances as  reasonably  indicated  to  de- 
fendant that  it  was  the  purpose  of  tbe  de- 
ceased to  use  deadly  weapons  in  obtaining 
possession  of  said  stock  field,  then  defendant 
Driggers  had  the  legal  right  to  meet  force 
wltb  force,  and  If  the  deceased  by  any  act 
then  done  manifested  an  Intention  to  kill 
defendant  Driggers  or  to  Infiict  serious  bod- 
ily Injury  upon  him,  then  the  defendant  had 
the  legal  right  to  kill  tbe  deceased;  and  if 
you  so  find,  you  will  acquit  the  defendant. 
If  tbe  Jury  believes  from  tbe  evidence  that 
defendant  Driggers  was  in  his  own  field  and 
on  bis  own  premises,  and  that  he  was  ad- 
vised that  the  deceased  had  threatened  to 
take  possession  of  his  property  by  force,  and 
In  good  faith  believed,  as  a  reasonable  man, 
that  deceased  intended  to  kill  him  or  do  him 
great  bodily  Injury  in  order  to  get  posses- 
sion of  tbe  field,  and  wliilst  so  in  bis  own 
field  deceased  came  there  and  undertook  to  en- 


ter the  field  by  tearing  down  the  fence,  and 
In  a  violent  threatening  manner  reached  for 
bis  pistol,  and  with  said  pistol  partly  drawn 
in  a  threatening  manner  undertook  to  enter 
the  field  where  defendant  was.  and  that  de- 
fendant believe<I,  as  a  reasonable  man,  that 
decensefl  intended  to  kill  htm  or  do  him  great 
bodily  injury,  and  acting  under  tbe  influence 
of  said  belief,  whilst  deceased  was  so  endeav- 
oring to  enter  the  field,  defendant  killed  him 
(deceased),  the  killing  would  be  Justifiable." 
We  bellve  from  a  reading  and  carefol  con- 
sideration of  these  instructions  that  tbey  cor- 
rectly state  tbe  law  In  reference  to  the  right 
Driggers  liad  In  tlie  premises  and  his  right 
of  defense  in  resisting  the  efforts  of  Brady 
to  secure  or  to  take  possession  of  tbe  land. 
These  being  correct,  tbe  qnestlon  now  arises, 
did  tbe  court  give  these  instructions  to  tbe 
Jury,  or  did  the  cliarge  which  he  gave  con- 
tain substantially  tbe  same  matter?  The 
court's  instructions  on  this  subject  are  as 
follows:  "You  are  instructed  that  a  man 
may  use  force  to  defmd  his  real  or  personal 
property,  in  his  actual  possession,  against 
one  who  endeavors  to  dispossess  blm  without 
right,  taking  care  that  the  force  used  does 
not  exceed  what  reasonably  appears  to  be 
necessary  for  the  purpose  of  defense  and  pre- 
vention. But  In  tbe  absence  of  an  attempt 
to  commit  «  felony,  he  cannot  defend  bis 
property,  except  bis  babitatlon,  to  tbe  extent 
of  killing  the  aggressor  for  the  purjMBe  of 
preventing  a  trespass;  and  if  be  should  do 
so,  he  would  be  guilty  of  a  felonious  homi- 
cide. Life  is  too  valuable  to  be  sacrificed 
solely  for  the  protection  of  property.  Rath- 
er than  slay  tbe  aggressor  to  prevent  a  mere 
trespass,  when  no  felony  Is  attempted,  be 
should  yield,  and  appeal  to  the  courts  for  re- 
dress. You  are  Instructed  that,  although  yoa 
may  believe  from  tbe  evidence  that  tbe  de- 
ceased had  rented  tbe  lands  In  controversy, 
and  was  entitled  to  tbe  possession  thereof, 
still  he  was  not  Justified  in  driving  his  cat- 
tle thereon,  or  taking  ix>s8e88ion  of  the  land 
by  force.  If  the  same  was  in  tbe  actiul  pos- 
session of  ttie  defendant  But  the  court 
would  Instruct  you  that  an  attempt  of  the  de- 
ceased to  drive  bis  cattle  on  tlie  premises 
would  not  of  Itself  be  a  felony.  If  you  believe 
from  tbe  evidence  beyond  a  reasonable  doubt 
that  the  defendant,  either  by  himself,  or  act- 
ing wltb  others,  armed  himself,  and  bad  oth- 
ers with  him  who  were  armed,  for  the  purpose 
of  going  to  tbe  stock  field  in  question  and  pre- 
venting the  deceased  from  driving  tbe  cattle 
Into  said  stock  field,  and  that  bis  purx>ose 
In  being  so  armed  was  to  prevent  an  entry 
Into  said  stock  field  on  tbe  part  of  the  de- 
ceased with  said  cattle,  and  if  you  further 
believe  that  it  was  bis  purpose  and  intenti(m 
in  being  thus  armed  and  present  at  said 
place  to  make  an  assault  upon  and  kill  the 
deceased,  or  otherwise  attempt  to  injure  him 
with  a  deadly  weapon,  if  the  deceased  at- 
tempted to  drive  said  cattle  Into  said  stock 
field,  and  In  pursuance  of  said  purpose  be 
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did  sboot  at  and  others  acting  with  blm  did 
shoot  and  Ts.\]\  the  deceased,  then  In  such  case 
such  act  upon  the  part  of  the  defendant,  if 
the  deceased  was  thereby  killed,  is  murder, 
although  you  may  believe  that  the  deceased 
was  fired  upon  and  his  death  ensued  there- 
after by  reason  of  the  fact  that  he  may  have 
attempted  to  pull  down  the  fence  for  the 
purpose  of  entering  the  said  cattle." 

It  will  be  observed  that  the  instructions 
given  by  the  court  were  probably  predicted 
upon  the  testimony  which  Kelley  gave  con- 
cerning the  threat  made  by  Goff  on  the  day 
previous,  to  the  effect  that  if  Brady  put  the 
cattle  into  the  field,  he  would  kill  him;  either 
this,  or  upon  the  facts  which  developed  be- 
tween the  time  this  threat  was  made  and 
the  afTray.  If  upon  the  former,  then  it  was 
Incorrect,  as  the  evidence  we  have  found  was 
incompetent;  and  if  upon  the  latter,  it  seems 
to  us  that  it  scarcely  takes  into  considera- 
tion, to  the  extent  to  which  defendant  was 
entitled,  his  evidence  given  as  to  why  be 
went  to  the  field,  and  the  contention  made 
In  reference  to  bis  claim  of  right  there.  His 
claim  being,  as  stated  by  his  counsel  in  his 
brief,  that  "he  was  on  his  own  premises, 
trying  to  protect  his  own  property  against 
the  wrongful  trespass  of  the  deceased,  and 
while  so  protesting,  and  while  making  no 
effort  to  kill  the  deceased,  the  deceased  as- 
saulted him  with  a  deadly  weapon,"  and  that 
the  homicide  took  place,  not  by  reason  of  tbe 
attempted  trespass  on  the  property,  destruc- 
tion of  the  fence,  nor  the  turning  in  of  the 
cattle  on  it  by  deceased,  but  because  of  the 
alleged  attempt  of  deceased  to  draw  his  re- 
volver and  inflict  death  or  great  bodily  harm 
upon  the  defendant.  The  instructions  given 
by  the  court  present  tbe  theory  of  the  prose- 
cution, and  state  tbe  law  in  relation  tliereto 
without  error;  but  the  defendant  was  en- 
titled to  have  the  taw  declared  in  reference 
to  the  facts  which  be  contended  the  evidence 
reasonably  tended  to  show,  and  if  there  was 
any  evidence  in  the  record  upon  which  the 
Instructions  offered  could  properly  be  predi- 
cated, they  should  have  been  given. 

The  instruction  asked  and  refused  stated 
that:  "Driggers  had  the  legal  right  to  meet 
force  with  force,  and  If  the  deceased  by  any 
act  then  done  manifested  any  intention  to 
kill  defendant  Driggers,  or  to  Inflict  serious 
bodily  Injury  upon  him,  then  the  defendant 
liad  the  legal  right  to  kill  tbe  deceased;  and 
if  you  so  find  you  will  acquit  the  defendant" 
And,  further,  that  if,  while  defendant  was 
peaceably  In  his  own  field,  "tbe  deceased 
came  there  and  undertook  to  enter  the  field 
by  tearing  down  the  fence,  and  In  a  violent 
threatening  manner  reached  for  his  pistol, 
and  with  said  pistol  partly  drawn  in  a  threat- 
ening manner  undertook  to  enter  the  field 
where  defendant  was,  and  that  defendant  be- 
lieved, as  a  reasonable  man,  that  deceased  in- 
tended to  kill  him  or  do  bim  great  bodily 
injury,  and,  acting  under  the  Influence  of 
said  belief,  whilst  deceased  was  so  endeavor- 


ing to  enter  the  field,  defendant  killed  him 
(deceased),  the  killing  would  be  justifiable." 
We  lielieve  this  instruction,  taken  in  con- 
junction with  the  elaborate  and  correct  state- 
ment of  the  law  of  self-defense,  correctly 
stated  the  rule,  which  defendant  was  enti- 
tled to  have  declared. 

As  above  stated,  exception  was  reserved  to 
but  one  Instruction,  given  by  the  court,  which 
was  one  on  mutual  combat,  and  is  as  fol- 
lows: "If  you  should  believe  from  the  evi- 
dence that  the  defendant  B.  F.  Driggers  was 
Informed  and  believed  that  the  deceased  and 
one  Tom  Kelley  had  taken  possession  of  a 
certain  stock  fleld  the  day  previous  to  the 
killing,  which  stock  field  was  also  claimed 
by  the  defendant,  and  the  defendant  was  in- 
formed and  believed  that  the  said  Kelley  and 
the  deceased,  or  either  of  them,  would  be  at 
the  field  in  question  on  the  morning  of  the 
killing,  and  that  the  man  Kelley  or  the  de- 
ceased had  made  threats  against  the  life  of 
this  defendant,  and  that  the  defendant  be- 
lieved that  Kelley  and  the  deceased  and  oth- 
ers would  be  at  the  fleld  in  question,  having 
in  their  possession  deadly  weapons,  as  men- 
tioned heretofore,  and  you  further  believe 
that  the  defendant,  knowing  all  these  things, 
voluntarily  organized  or  assisted  in  organiz- 
ing a  company  of  men,  arming  himself  and 
such  men  with  deadly  weapons,  guns,  and 
revolvers  loaded,  and  that  such  preparation 
was  for  tbe  purpose  of  meeting  the  said  Kel- 
ley and  the  said  deceased  In  deadly  conflict, 
and  that  the  defendant  proceeded  to  tbe  place 
of  the  killing  with  said  company  and  with 
said  arms,  and  that  at  such  time  and  place 
a  conflict  ensued  with  deadly  weapons,  and 
the  deceased  was  killed,  and  the  defendant 
participated  In  the  shooting,  then  such  conflict 
would  be  what  is  known  In  law  as  a  'mutual 
combat.'  And  if  in  such  combat  a  party  is 
killed,  all  parties,  who  knowingly  and  inten- 
tionally engaged  in  the  conflict,  are  guilty 
of  murder."  After  the  Jury  had  retired  and 
had  been  out  about  20  hours,  it  returned  back 
into  the  court,  and  presented  to  the  court, 
the  ftollowlng  question:  "Your  honor,  does 
the  charge  of  what  is  known  as  'mutual  com- 
bat' cut  out  the  right  of  self-defense?"  The 
court,  in  answer  to  this  inquiry,  added  to 
tbe  instruction  above  quoted,  after  tbe  words 
"guilty  of  murter,"  the  following  hinguage: 
"And  cannot  claim  the  right  of  self-defense 
if  you  can  so  find." 

This  Instruction  was  predicated  upon  the 
contention  of  tbe  prosecution  In  this  case. 
Tbe  expression  "mutual  combat"  about  as 
clearly  conveys  the  meaning  of  what  Is  re- 
quired to  constitute  It  as  any  definition  could. 
It  means,  in  different  language,  though  prob- 
ably not  more  clear,  an  agreement  or  meet- 
ing of  minds  between  two  parties  to  fight, 
whether  with  or  without  arms.  It  means  a 
coming  together,  with  a  mutually  under- 
stood purpose  for  a  violent  contest.  The  gov- 
ernment took  tbe  position  that  the  evidence  in 
this  case  established  that  Driggers  and  bis 
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party  knew  tbat  Brady  and  bia  party  were 
coming  to  the  field  armed,  for  the  purpose 
of  driving  cattle  In  on  this  field  and  take 
possession  thereof  at  all  hazards.  That  they 
knew,  or  had  reasonable  ground  to  believe, 
that  Driggers  and  his  party  would  be  armed, 
with  the  purpose  and  Intention,  as  declared 
to  Brady  by  Goft  on  the  day  before,  of  killing 
him  If  they  carried  out  this  purpose.  That 
Driggers  and  Goff  gathered  together  men, 
arms,  and  ammunition  for  the  purpose  of 
using  them  In  preventing  these  things  on  the 
part  of  Brady,  thereby,  through  these  acts, 
creating  the  agreement  to  flght,  and  in  view 
of  this  claim  which.  It  must  be  conceded, 
may  be  said  to  find  reasonable  support  in 
the  evidence,  In  our  judgment  the  Instruction 
given  was  not  erroneous. 

Counsel  for  defendant  in  their  briefs  In- 
veigh against  it  most  vigorously,  denomina- 
ting it  "a  fiery  and  fierce  r6sum6  of  the  most 
strained  coiustructlon  of  the  evidence  against 
the  plaintiff  In  error,  with  many  exaggera- 
tions to  his  detriment,  which  suggests  many 
conclusions  and  deductions  of  which  the  evi- 
dence Is  wholly  Incapable."  While  it  Is  true 
the  instruction  improperly  Includes  a  revol- 
ver with  the  other  weapons  which  defend- 
ant's party  had,  yet  It  will'  be  noted  that  this 
instruction  In  fact  assumes  nothing  as  prov- 
ed or  as  true,  but  places  upon  the  proseco- 

.  tlon  the  very  highest  possible  burden  of 
proof  in  the  case.    It  does  not  assume,  as  Is 

,  asserted,  that  Brady  had  possession  of  the 
field,  but  requires  the  jury  to  find  from  the 
evidence  that  Driggers  was  informed  and  be- 
lieved that  Brady  had  taken  possession  of 
the  field,  and  requires  proof  that  defendant 
was  Informed  and  believed  that  Kelley  and 
the  deceased  would  be  at  the  field  in  question 
on  the  morning  of  the  killing,  having  in  their 
possession  deadly  weapons,  and  further  re- 
quiring the  jury  to  find  and  believe  that  de- 
fendant, knowing  of  these  things,  voluntarily 
organized  a  company  of  men,  and  armed 
them  "for  the  purpose  of  meeting  said  Kel- 
ley and  the  said  deceased  In  deadly  conflict." 
If  this  fact  was  not  proved  by  the  evidence, 
then  the  law  of  mutual  combat  did  not  ap- 
ply, and  the  Instruction  fell  with  It.  But 
to  find  this  the  jury  were  compelled  to  find 
against  all  of  the  evidence  given  by  defend- 
ant on  this  point,  and  to  find  that  the  extreme 
contention  of  the  prosecution  was  true.  We 
do  not  see  that  the  defendant  could  complain 
of  this. 

This  Instruction  placed  a  heavy  burden  up- 
on the  prosecution,  and  to  our  mind  in  fact. 
Instead  of  being  adverse  to  the  defendant, 
was  really  favorable  to  him.  Of  course,  in 
passing  on  this  Instruction  we  do  not  presume 
to  say  that  the  evidence  in  this  case  establish- 
ed mutual  combat.  All  that  we  hold  is  that 
there  was  evidence  in  the  case  sufficient,  un- 
der the  claims  of  the  prosecution,  upon  which 
to  predicate  this  instruction,  and  under  It  the 
government  was  entitled  to  have  the  law  re- 
ferring thereto  declared.    It  is  strenuously 


urged  that  it  Bbonld  have  contained  a  saving 
clause,  providing  for  the  contingency  of  de- 
fendant's withdrawal  from  the  coming  fray. 
There  is  no  question  on  the  law  on  the  sub- 
ject, for  the  defendant,  even  though  lie  went 
to  the  field  for  the  purx>08e  of  engaging  in  a 
mutual  combat,  if  he.  In  good  faith,  with- 
drew, and  sought  to  avoid  the  difficulty  before 
the  fatal  moment,  and  If,  while  in  this  atti- 
tude, the  deceased  himself  brought  about,  by 
his  acts,  a  condition  wherein  the  life  of  de- 
fendant was  endangered,  or  where  he  In  good 
faith  believed  It  was,  then  the  right  of  self- 
defense  would  exist  in  him,  and  he  would 
have  the  right  to  defend  his  life  as  against 
the  deceased,  notwithstanding  his  previous 
Intentions  to  engage  In  a  combat  But  did 
be  withdraw?  Counsel  urge  and  insist  that, 
when  defendant  sent  word  to  Brady  not  to 
come  there,  be  could  not  turn  the  cattle  in; 
that  this  amounted  to  a  withdrawal.  We 
cannot  consent  to  this.  It  seems  to  us  that 
It  was  an  effort,  on  an  invitation  at  least,  to 
Induce  Brady  and  his  party  to  withdraw,  not 
a  withdrawal  of  Driggers.  He  rranained 
where  he  was,  with  his  gun  and  his  party, 
and  awaited  the  arrival  of  the  deceased,  wbo^ 
with  his  party,  came  on,  and  the  conflict  en- 
sued. 

We  believe  we  have  now  covered  practical- 
ly all  of  the  propositions  urged  In  this  court 
which  will  be  likely  to  again  arise  In  a  new 
trial  hereof,  and  we  believe  that  a  trial,  con- 
ducted along  the  lines  and  within  the  limita- 
tion herein  prescribed,  will  safeguard  the 
rights  of  both  the  state  and  the  defendant. 
The  decision  is  accordingly  reversed,  and  the 
case  remanded  to  the  district  conrt  of  Oar^ 
vin  county,  with  instructions  to  grant  the  de- 
fendant a  new  trial.  All  the  Justices  concur- 
ring, except  WILLIAMS,  C.  J.,  who  was  dis- 
qualified. 


Ex  parte  PATMAN. 
(Supreme  Court  of  Oklahoma.    April  15,  1908l> 

1.  Habeas  Corpiis— Object  of  Writ. 

The  writ  of  habeas  corpus  is  not  designed 
to  operate  as  a  writ  of  error  or  certiorari,  and 
does  not  have  their  effect.  It  deals  with  irreg- 
ularities which  render  proceedings  void. 

[EM.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  25,  Habeas  Corpus,  |§  1-4.] 

2.  Same— Pbocedure— Review  of  Facts. 

The  court  on  habeas  corpus  will  not,  for 
the  purpose  of  discharging  the  relator,  consider 
the  sufficiency  of  facts  relied  on  as  evidencing 
that  he  is  bemg  prosecuted  or  subjected  to  any 
penalty  or  forfeiture  for  or  on  account  of  any 
transaction,  matter,  or  thing  concerning  which 
he  may  have  testified  or  produced  evidence  in 
another  court. 

[Ed.  Note. — For  cases  In  point,  see  Cent.  Dig. 
vol.  25,  Habeas  Corpus,  f  4.] 

3.  Same. 

The  writ  of  habeas  corpus  cannot  be  resort- 
ed to  for  the  purpose  of  discharging  the  relator 
on  a  plea  set  up  in  the  petition  praying  for  such 
writ  tbat  by  indictment  in  a  court  of  competent 
jurisdiction  be  is  being  prosecuted  or  subjected 
to  a  penalty  or  forfeiture  for  or  on  account  of 
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any  transaction,  matter,  or  thing  concerning 
whidi  lie  may  hare  so  testified  or  produced  eri- 
dence  in  sucli  court. 

{Ed.  Note.— For  caaea  in  point.  aM  Cant.  Dig. 
vol.  25,  Hal>eaa  Ck>rpus,  (  4.] 

(Syilabua  ty  tlia  Court.) 

Application  of  Tliomas  Patman  for  writ  of 
taal>eas  corpus.     Writ  denied. 

Prior  to  the  admission  of  the  state  of  Okla- 
homa Into  the  Union  the  relator,  Thomas  Pat- 
man,  was  Jointly  Indicted  with  Ben  Titsworth 
and  Eugene  Titsworth  by  a  grand  jury  la 
the  United  States  Court  for  the  Western  Dis- 
trict of  the  Indian  Territory,  at  Muskogee, 
charging  them  with  the  crime  of  murder. 
Relator  in  his  petition  in  this  action  states 
that  he  had  knowledge  and  was  in  possession 
of  facts  that  tended  to  establish  the  guilt  of 
said  Eugene  F.  Titsworth  of  the  crime  of 
murder  of  which  he,  the  said  Eugene  Tits- 
worth, was  indicted  of  the  crime  of  murder, 
and  the  petitioner  was  not  excused  by  the 
said  state  of  Oklahoma  from  giving  such 
facts  of  which  he  was  in  possession  and  ac- 
iFDOwledged  to  against  said  Eugene  Titsworth 
to  bis  attorneys  at  the  trial  of  said  E^igene 
Titswortli,  but  was  called  upon  by  the  state 
of  Oldahoma  to  testify  in  said  cause  on  the 
part  of  the  state  of  Oklahoma,  and  did  so  tes- 
tify, and  that  the  evidence  given  and  testi- 
fied to  by  the  said  petitioner  did  tend  to  in- 
criminate and  did  incriminate  this  petitioner 
under  the  laws  of  the  state  of  Oklahoma  and 
under  the  Constitution  of  said  state  of  Okla- 
homa, and  that  this  petitioner  Is  being  held 
in  the  United  States  Jail  at  Muskogee  by  the 
respondent,  E.  B.  Ramsay,  as  sheriff  of  Mus- 
kogee county,  state  of  Oklahoma,  and  is  being 
prosecuted  and  subjected  to  the  laws  of  tlw 
state  of  Oklahoma  on  account  of  the  matters 
and  things  about  which  the  prisoner  testified 
to  and  gave  evidence  of,  and  is  now,  in  con- 
sequence of  the  charge  of  this  petitioner,  de- 
prived of  his  liberty  by  the  said  B.  B.  Ram- 
say, sheriff  of  Muskogee  county,  state  of 
Oklahoma,  in  violation  of  the  provistons  of 
the  Constitution  of  the  state  of  Oldahoma  un- 
der article  2,  {  27,  and  under  the  act  of  Con- 
greas  of  February  11.  1893,  c.  88,  27  Stat  443 
(U.  B.  Comp.  SL  1901,  p.  3173).  The  relator 
therein  prays  for  the  issuance  of  a  writ  of 
habeas  corpus  directing  end  commanding  the 
said  sheriff  to  bring  the  body  of  said  petition- 
er before  this  court  that  the  matters  and 
things  therein  alleged  may  be  duly  inquired 
Into,  and  that  after  due  examination  of  the 
same  he  be  discharged  from  Jail  and  given 
bis  liberty. 

Said  petition  was  duly  filed  with  this  court 
on  March  11. 1908,  and  writ  of  habeas  corpus 
was  issued  on  the  20th  day  of  March,  A.  D. 
1908,  returnable  on  the  28th  day  of  March, 
k.  D.  1908.  On  said  date  the  respondent  duly 
made  his  return  which  was  as  follows:  "(1) 
That  he  has  the  body  of  said  Thomas  Pat- 
man  in  his  custody  in  bis  official  capacity  as 
racta  sheriff.  (2)  That  he  holds  said  Thomas 
Patman  under  and  by  virtue  of  an  order  of 


commitment  of  the  district  court  of  Musko- 
gee county,  state  of  Oklahoma,  same  being  in 
conformity  to  law  In  ail  respects;  said  re- 
lator having  been  transferred  to  him  as  such 
sheriff  by  the  United  States  marshal  of  the 
Eastern  district  of  the  state  of  Oklahoma; 
said  relator  having  been  held  by  the  United 
States  marshal  under  and  by  virtue  of  an 
order  of  commitment  issued  In  a  certain  crim- 
inal prosecution  by  indictment  for  the  crime 
of  murder  alleged  to  have  been  committed  in 
the  Western  District  of  the  Indian  territory 
prior  to  the  admission  of  Oklahoma  into  the 
Union,  and  which  said  prosecution  by  in- 
dictment was  pending  in  the  United  States 
Court  for  the  Western  District  of  the  Indian 
Territory  upon  November  16,  1907.  (3)  Copy 
of  the  order  showing  the  return  of  the  indict- 
ment against  the  said  defendant  in  the  United 
States  Court  for  the  Western  District  of  the 
Indian  Territory  on  the  23d  day  of  October, 
A.  D.  1907,  showing  that  the  said  relator  was 
indicted  separate  and  alone  of  the  crime  of 
murder  and  not  Jointly  with  Eugene  Tits- 
worth and  Ben  Titsworth.  cliarging  said 
Thomas  Patman  with  having,  on  the  6th  day 
of  July,  1907.  la  the  Western  District  of  the 
Indian  Territory,  murdered  one  Sam  Roberts, 
and  showing  that  said  relator  was  held  with- 
out ball,  and  that  on  the  24th  day  of  Febru- 
ary, A.  D.  1908,  be  was  delivered  by  the  said' 
United  States  marshal  for  said  district  to  ttie 
respondent,  as  sheriff  of  Muskogee  county." 

Chas.  B.  Bagg  and  Williams  &  Williams, 
for  relator.  Ghas.  West,  Atty.  Oen.,  and  W. 
O.  BeeveB,  Asat  Atty.  Gen.,  for  respondent. 

WILLIAMS,  C.  J.  (after  stating  the  facts 
as  above).  The  relator  being  held  in  custody 
by  the  sheriff  of  Muskogee  county  to  answer 
an  Indictment  pending  and  undetermined  in 
the  district  court  of  said  county  for  the 
crime  of  murder,  a  writ  of  habeas  corpus  is 
prayed  for  by  relator,  not  that  he  may  be 
enlarged  on  bail,  but  it  is  claimed  by  him 
that  he  is  entitled  to  an  absolute  and  uncon- 
ditional discharge  tram  custody. 

In  the  case  of  Perry  v.  State,  41  Tex.  480, 
the  court  says :  "The  right  to  discharge  is 
based  upon  the  fact  of  appellant  having  pre- 
viously been  convicted  in  said  court  on  an- 
other Indictment  for  theft  of  a  steer,  found 
at  the  same  term  of  the  court  as  the  indict- 
ments under  which  he  Is  now  held  in  cus- 
tody. AH  of  said  Indictments,  it  is  Insisted, 
having  been  found  on  the  same  evidence, 
and  on  account  of  the  same  transaction,  are 
therefore  claimed  to  be  f OT  one  and  the  same 
supposed  offense.  An  application  for  a 
habeas  corpus  for  the  purpose  and  under  tbe 
circumstances  for  which  this  was  made  is 
certainly  novel  and  wltliont  precedent  In  the 
courts  of  this  state.  It  would  seem  to  have 
long  since  been  much  too  well  established  by 
the  common  law  as  well  as  our  statutes  that 
an  Indictment  not  void  upon  its  face,  regular- 
ly returned  to  and  pending  in  a  court  hav 
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Ing  Jurisdiction  thereof;  eonld  only  be  dis- 
posed of  by  some  appropriate  proceeding  In 
saeh.  court  for  an  experiment  such  as  the 
present.  The  practice  at  common  law  in  the 
court  of  King's  Bench  Is  thus  stated  In  Wll- 
mot's  Opinions,  106  (Hard  on  Habeas  Cor- 
pus, 331):  'In  Imprisonment  for  criminal  of- 
fenses the  court  can  act  upon  it  only  In  one 
of  three  manners:  (1)  If  It  appear  clearly 
that  the  fact  for  which  the  party  Is  commit- 
ted l8  no  crime,  or  that  It  Is  a  crime,  but  he 
la  committed  for  It  by  a  person  who  has  no 
Jurisdiction,  the  court  discharges.  (2)  If 
doubtful  whether  a  crime  or  not,  or  whether 
the  party  be  committed  by  a  competent  Ju- 
risdiction, or  if  It  appears  to  be  a  crime,  but 
a  bailable  one,  the  court  balls  hlm.  (3)  If 
an  offense,  not  bailable,  and  committed  by  a 
competent  Jurisdiction,  the  court  remands  or 
commits  him.  It  Is  certainly  essential  to 
the  proper  discharge  of  its  duties,  and  the 
due  and  efficient  administration  of  the  law 
that  whenever  a  court  assumed  to  act  In  a 
matter,  and  over  parties  within  Its  Jurisdic- 
tion, it  is  Its  right  and  duty  to  proceed  to  Its 
final  determination  without  Interference  from 
any  other  tribunal.'  The  writ  of  habeas  cor- 
pus was  not  designed  to  operate  as  a  writ 
of  error  or  certiorari,  and  does  not  hare 
their  force  and  effect  It  does  not  deal  with 
error  or  irregularities  which  render  proceed- 
ings voidable  merely,  bat  such  only  as  render 
them  absolutely  void." 

In  the  case  of  Ex  parte  Crofford,  88  Tex. 
{Jr.  R.  648,  47  S.  W.  688,  the  court  says: 
"Relator  was  placed  upon  trial  before  a  Jury 
in  the  district  court  of  Montague  county  oo 
the  charge  of  murder.  The  Jury  retired  to 
consider  Hielr  verdict  on  the  lOtb  of  August 
On  the  morning  of  the  12th,  In  the  absence 
of  the  defendant  the  Jury  was  brought  Into 
court  and  discharged  from  further  considera- 
tion of  the  case.  It  Is  shown  by  the  Judg- 
ment of  the  court  that  the  court  adjudicated 
the  question  as  to  the  probability  of  their 
agreeing  to  a  verdict  The  defendant  was 
not  present  and  not  consulted  in  regard  to 
the  discbarge  of  the  Jury.  In  fact  he  was 
in  Jail  at  the  time.  He  resorted  to  the  writ 
of  liabeas  corpus  for  the  purpose  of  seeking 
hia  discharge  on  the  ground  that  he  had  been 
placed  in  Jeopardy  and  could  not  be  tried 
again;  and  this  Is  the  only  ground  alleged 
by  the  relator,  and  upon  the  hearing  of  the 
writ  remanded  relator  to  custody,  and  this 
appeal  la  prosecuted  therefrom.  This  U  not 
a  novd  case  in  Texas.  Since  the  case  of 
Perry  v.  State,  41  Tex.  488,  the  decisions 
have  been  uniform  that  the  writ  of  habeas 
corpus  eaxmot  be  resorted  to  for  the  purpose 
of  discharging  an  applicant  on  a  plea  of  for- 
mer Jeopardy.  Bee,  also,  Darrah  v.  Weste^ 
lage,  44  Tex.  S88;  Ex  parte  Scwarts,  2  Tex. 
App.  74;    Orlffln  v.  State,  6  Tex.  App.  427." 

In  this  case,  the  relator  being  held  by  vir- 
tue of  an  Indictment  pending  in  a  court  of 
competent  Jurisdiction,  and  over  parties  with- 
in its  Jurisdiction,  it  is  certainly  Its  right 


and  duty  to  proceed  to  Its  final  determination 
without  Interference  from  any  other  tribii- 
nal.  In  the  case  of  the  United  States  t. 
Armour  A  Co.  (D.  G.)  142  Fed.  818,  Hum- 
phrey, district  Judge,  says:  "•  •  •  otat 
the  officer  or  agent  of  the  corporation,  if  the 
facts  bring  him  within  tlie  purview  of  the 
law,  may  plead  such  immnnity."  In  the 
case  of  Hale  v.  Henkel,  201  TT.  8.  68,  26  Sup. 
Ct  376,  60  U  Ed.  663,  the  Supreme  Court 
of  the  United  States  says:  'The  suggestion 
that  a  i>er8on  has  testified  compulsorlly  be- 
fore a  grand  Jnry  may  not  be  able,  if  sub- 
sequently indicted  for  some  matter  con- 
cemlng  which  he  testified,  to  procure  the 
evidence  necessary  to  maintain  his  plea.  Is 
more  fanciful  than  real."  Where  shall  the 
party  charged  with  a  crime  by  Indictment 
plead  such  Immunity?  Certainly  not  In  an- 
other court  In  a  proceeding  for  writ  of  ha- 
beas corpus,  but  In  the  court  where  the  In- 
dictment Is  pending,  Just  like  any  other  plea 
In  abatement  or  bar  may  be  made  and  enter- 
tained. 

Writ  of  habeas  corpna  denied.     All  Vta 
Justices  concur. 


(»  OkL  887) 

DB  QRAFFENREID  et  al.  t.  IOWA  tAND 

&  TRUST  CO. 
(Supreme  Court  of  Oklahoma.    April  18,  1908.) 

1.  Indians  — Lands— Allotment  — Trru  Ao- 

QDIBED— STATCTOBT  PEOVISIONS. 

A  eitiien  of  the  Creek  Nation,  by  the  Oom- 
misBion  to  tlie  Five  Civilixed  Tribes  duly  en- 
rolled as  a  Creek  freedraan,  who  on  Apnl  22, 
1899,  selected  her  allotment  upon  the  pnolie  do- 
main of  said  nation,  and  received  a  certifieate 
of  allotment  therefor,  deseribinc  the  lands,  is 
seised  of  an  equitable  estate  in  lee  therein,  the 
sole  effect  thereon  of  section  6,  of  the  act  of 
March  1.  1901  (31  Stat.  8U3,  e.  676),  being  to 
place  said  allotment  on  an  equal  footing  as  to 
tights  and  title  with  allotments  theretofore  made 
under  and  by  virtue  of  Act  June  28.  1898,  e. 
517,  30  Stat.  495,  and  does  not  operate  as  a 
legislative  grant  of  the  legal  title  In  fee. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  27,  Indiaas,  i  90.] 

2.  Saxb— Desckrt. 

A  citizen  of  the  Creek  Nation,  by  the  Com- 
mission to  the  Five  Civilized  Tribes  daly  en- 
rolled as  a  Creek  freedman,  who  on  April  22, 
1899,  selected  her  allotment  npoo  the  pnolic  do- 
main of  said  nation,  and  received  a  certificata 
of  allotment  therefor,  describing  the  landa,  is 
seised  of  an  equitable  estate  In  fee  therein, 
which  upon  her  death  on  Jnne  7,  1902,  descend- 
ed, both  surplus  and  homestead,  to  her  heirs,  ac- 
cording to  the  laws  of  descent  and  distribution 
of  the  Creek  Nation,  as  provided  in  Act  March 
1,  1901,  g  7,  c.  676,  31  Stat.  863,  known  as 
the  "Original  Agreement" 

[Ed.  Note.— For  cases  In  point  sea  Cant  Dig. 
vol  27,  Indians,  |  49.] 

8.  Sau. 

The  provision  of  the  Indian  appropriation 
act  passed  by  Congress  on  May  ZT,  1902  (32 
Stat  258,  c.  888),  repealing  the  provlsioaa  of 
the  said  original  agreement  made  by  the  CrMka, 
in  so  far  as  it  provided  for  descent  and  distril>- 
ution  according  to  the  Creek  law  of  descent  and 
distribution,  and  substituting  therefor  chapter 
49  of  Mansfield's  Digest  (Ind.  T.  Ann.  St  1899, 
c.  21),  did  not  by  v&tne  of  the  Joint  reaolutioa 
of  Congress,  take  effect  ontil  Jnly  1,  1902. 
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4.  Same. 

Where  a  citizen  of  the  Creek  Nation,  by 
the  CommisHion  to  the  Five  Civilized  Tribes 
(Inly  enrolled  as  a  Creek  freedman,  who,  on 
April  22,  1809,  selected  her  allotnient  upon  tlie 
public  domain  of  said  nation,  and  received  bcr' 
certificate  of  allotment  therefor.  describlnK  the 
lands,  and  on  June  7,  1902,  died,  before  patent 
issued,  a  patent  afterwards  isnued  to  the  heirs 
of  such  person,  without  naming  them,  vested  in 
said  heirs  the  title  to  the  lands  therein  describ- 
ed :  said  heirs  to  be  determined  by  judicial  con- 
struction. 

5.  Samk. 

Upon  descent  cast  by  such  Creek  freedman 
on  June  7,  15)02,  intestate,  without  child  or  the 
issue  of  child  or  children  her  surviving.  leaving 
her  surviving  an  intermarried  noncitizen  father, 
and  an  intermarried  noncitizen  husband,  a  moth- 
er, three  sisters,  and  a  brother,  all  citizens  of 
the  Creek  Nation,  her  mother  as  her  "nearest 
relation"  is  entitled  to  inherit  an  undivided  one- 


half  interest  in  hrr  ■iliiliiiiiil    iinHrr  nrrflAn  ii"   or  children  or  the  Issue  of  such  surviving  her. 


of  the  laws  of  descent  and  distribution  of  the 
Creek  Nation  (Act  March  1,  1901,  c.  67G,  31 
Stat.  863),  and  the  intermarried  noncitizen  hus- 
band of  the  intestate  the  remaining  undivided 
one-half  interest  therein,  under  chapter  10,  {  8, 
Comp.  Lews  Creek  Nation  1900,  in  force  in  the 
Creek  Nation  at  the  time  of  descent  cast,  con- 
strued with  article  3,  {  1,  of  said  Compiled  Laws. 
[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
▼ol.  27,  Indians,  {  49.1 

6.  Same— AoREEMENTS  With  Indian  Nations 

— CONSTBUCTION. 

In  construing  an  agreement  made  by  Con- 
gress with  the  Creek  Nation  and  submitted  to 
the  citizens  of  the  nation  for  their  ratification 
by  popular  vote,  it  is  manifestly  unfair  to  con- 
strue It  in  any  other  manner  than  that  in  which 
it  was  obviously  understood  by  them  at  the 
time,  taking  the  terms  employed  in  their  com- 
mon and  ordinary  acceptance ;  they  l)eing  a  sim- 
ple and  dependent  people. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Di(. 
vol.  27,  Indians,  <  6.] 

7.  Btatittbs— CoNeTBTTcrioN  With  Refebxnck 
TO  Othbb  Statutes. 

In  arriving  at  the  intent  of  the  Legislature 
In  enacting  a  statute,  not  only  must  the  whole 
statute  and  every  part  of  it  be  considered,  but 
where  there  are  several  statutes  in  pari  materia, 
they  are  all,  whether  referred  to  or  not,  to  be 
taken  together  and  one  part  construed  with  an- 
other in  the  construction  of  any  material  pro- 
vision. Statutes  are  in  pari  materia  which  re- 
late to  the  same  person  or  thing,  or  to  the  same 
class  of  persons  or  things. 

[Gd.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  44,  Statutes,  {  303.1 

8.  Descent     and     Distbibution  —  "Heibb" 
Construed  to  Mean  "Children." 

The  word  "heirs"  in  section  8  of  the  Creek 
law  of  descent  and  distribution,  set  forth  in 
Ferryman's  Digest  of  1900,  is  construed  to  mean 
"children"  in  this  case. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  27,  Indians,  i  49. 

For  other  definitions,  see  Words  and  Phrases, 
vol.  4,  pp.  3241,  3264 ;  vol.  8,  pp.  7077,  7678.] 

0.  Same— Murder  op  Intestate  by  Person 
Entitled  to  Inhebii^Effect. 

In  the  absence  of  express  provision  exclud- 
ing the  hnsband  from  inheriting  from  his  wife 
under  the  laws  of  descent  and  distribution  of  the 
Creek  Nation  in  force  at  the  time  of  descent 
cast,  the  operation  of  said  laws  is  not  affected 
by  the  fact  that  the  husband  murdered  his  wife, 
but  not  for  the  purpose  of  at  once  obtaining  the 
inheritance. 

(Syllabus  by  the  Court) 

05P.-40 


Error  from  the  United  States  Court  for  the 
Western  District  of  the  Indian  Territory,  at 
Muskogee;  Wm.  R.  Lawrence,  Judge. 

Action  by  the  Iowa  Land  &  Trust  Com- 
pany against  R.  P.  De  Graffenreld  and  others 
to  quiet  title,  or  for  partition  or  sale  of  the 
premises  as  their  respective  Interests  might 
appear.  Judgment  for  plaintiff,  and  defend- 
ants sued  out  a  ■writ  of  error  to  the  United 
States  Court  of  Appeals  In  the  Indian  Terri- 
tory, whence  the  same  came  before  the  Su- 
preme Court  of  Oklahoma  by  virtue  of  Ena- 
bling Act  June  16,  1906,  c.  3335,  34  Stat.  267. 
Reversed  and  remanded  with  Instructions. 

On  June  7,  1902,  Castella  Reeves,  hereln- 
aft^  called  Castella  Brown,  died  Intestate 
in  the  Oeek  Nation,  Ind.  T.,  without  child 


She  left  surviving  Cynthia  ToiUver,  her 
mother,  Viola  Brown  Mathews,  ShelUe  Brown, 
and  Henrietta  Stewart,  her  sisters,  and 
George  Brown,  a  brother,  all  duly  enrolled 
citizens  of  the  Creek  Nation,  but  not  of 
Indian  blood.  She  left  also  surviving  Oeorge 
Brown,  her  father,  not  a  citizen  of  the  Creek 
Nation,  and  Ben  Reeves,  her  husband,  "who 
was  at  no  time  a  citizen  of  said  nation." 
She  was  murdered  by  her  said  husband,  Ben 
Reeves,  who,  at  the  January  term  of  the 
United  States  Court  In  the  Indian  Territory 
at  Muskogee,  was  tried  and  convicted,  and 
sentenced  to  life  Imprisonment.  Prior  to  her 
death,  to  wit,  on  April  22,  1899,  Oastella 
Brown  sel^ected  her  allotment,  and  on  the 
same  day  received  a  certificate  of  allotment 
from  the  Commission  to  the  Five  Civilized 
Tribes  No.  1,330  for  the  S.  E.  %  of  section  9, 
township  18  N.,  range  18  £.,  in  the  Creek  Na- 
tion, Ind.  T.  After  her  death,  to  wit,  on 
July  26,  1905,  Cynthia  Tolliver,  ber  mother, 
for  a  valuable  consideration,  made,  executed, 
and  delivered  to  the  Iowa  Land  &  Trust 
Company  a  warranty  deed  to  said  lands  In 
fee,  which  was  duly  recorded,  and  said  com- 
pany placed  la  possession  of  said  lands, 
which  they  have  since  retained.  On  Au- 
gust 16,  1905,  said  Henrietta  Stewart  and 
her  husband,  J.  R.  Stewart,  for  a  valuable 
consideration,  also  made,  executed,  and  de- 
livered to  said  company  a  warranty  deed  to 
her  undivided  interest  in  said  land,  which 
was  duly  recorded.  On  August,  1905,  George 
Brown,  her  brother,  a  single  man,  for  a  val- 
uable consideration,  also  made,  executed,  and 
delivered  to  said  company  a  warranty  deed 
to  his  undivided  interest  In  said  land,  which 
was  duly  recorded.  On  July  15,  1904,  Ben 
Reeves,  her  husband,  to  compensate  Robert 
P.  De  Graffenreld,  his  attorney,  for  his  serv- 
ices in  defending  him  for  the  murder  of  his 
wife,  Castella  Brown,  made,  executed,  and 
delivered  to  said  Robert  P.  De  Graffenreld  a 
warranty  deed  to  his  imdivided  one-half  In- 
terest in  said  land,  which  was  duly  recorded. 
On  September  23,  1904,  SUellle  Brown,  her 
sister,  for  a  valuable  consideration,  made, 
executed,  and  delivered  to  J.  P.  Allen,  J.  S. 
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Calfee,  and  B.  L.  Hart  a  warranty  deed  to 
her  undivided  Interest  In  said  lands,  which, 
was  duly  recorded.  On  September  24,  1904, 
said  Allen  and  wife,  Calfee  and  wife,  and 
Hart  and  wife,  for  a  valuable  consideration, 
made,  executed,  and  delivered  to  tbe  Creek 
Land  &  Improvement  Company  a  quitclaim 
deed  to  all  their  right,  title,  and  Interest  In 
said  lands,  which  was  duly  recorded. 

At  the  time  of  tbe  death  of  Castella  Brown, 
tbe  Creek  taws  of  descent  and  distribution 
were  and  are  as  follows: 

"Sec.  &  Be  It  further  enacted  that  If  any 
person  die  without  a  will,  having  property 
and  children,  the  property  shall  be  equally 
divided  among  the  children  by  disinterested 
persons  and  in  all  cases  where  there  are  no 
children,  the  nearest  relation  shall  Inherit  the 
property." 

"Sec.  8.  The  lawful  or  acknow^edged  wife 
of  a  deceased  husband  shall  be  entitled  to 
one-half  of  the  estate,  if  there  are  no  heirs, 
and  an  heir's  part  if  there  should  be  other 
heirs  In  all  cases  where  there  is  no  will. 
The  husband  surviving  shall  Inherit  of  a 
deceased  wife  in  like  manner." 

"Sec.  1.  All  nondtlzens  not  previously 
adopted,  and  being  married  to  citizens  of  this 
nation,  or  having  children  entitled  to  citi- 
zenship, shall  have  the  right  to  live  in 
this  nation  and  enjoy  all  privileges  enjoy- 
ed by  other  citizens,  except  In  participation 
in  the  annuities  and  final  participation  In  the 
lands." 

On  January  7,  1907,  the  Iowa  Land  &  Trust 
Company,  a  corporation,  filed  Its  complaint 
In  equity  in  the  United  States  Court  In  the 
Indian  Territory,  Western  District,  at  Musko- 
gee, against  said  Robert  P.  De  Graffenreid, 
Creek  Land  &  Improvement  Company,  and 
Viola  Brown  Mathews,  a  sister,  and  George 
Brown,  the  father  of  Castella  Brown,  de- 
ceased, to  cancel  their  deeds  as  a  cloud  on 
plaintiff's  title  and  to  quiet  the  same,  or  for 
partition  or  sate  as  their  respective  Interests 
might  appear.  Answers  were  filed;  defend- 
ants De  Graffenreid  and  Creek  Land  &  Im- 
provement Company  each  relying  on  their 
respective  deeds  aforesaid,  and  Viola  Brown 
Mathews  relying  on  her  right  to  one-fifth  of 
the  land  as  a  sister  and  heir  of  Castella 
Brown.  The  case  was  tried  by  the  court  on 
the  pleadings,  disclosing  substantially  as  stat- 
ed, and  the  following  agreed  statement  of 
facts: 

"It  Is  agreed  by  and  between  the  parties 
to  this  case  that  this  cause  may  be  submit- 
ted to  the  court  and  tried  upon  the  pleadings 
and  tbe  following  statement  of  facts,  as  all 
of  the  facts  applicable  to  a  determination  of 
this  controversy.  Said  facts  being  as  fol- 
lows: 

"(1)  Castella  Brown  was  a  duly  enrolled 
citizen  of  the  Creek  Nation,  not  of  Indian 
blood,  and  was  enrolled  as  a  freedman. 

"(2)  That  she  was  the  lawful  and  acknowl- 
edged wife  of  Ben  Reeves,  mentioned  In  the 
pleadings,  and  was  such  lawful  and  acknowl- 


edged wife  of  Ben  Beeves  at  tb«  date  of  her 
death  on  June  7,  1002. 

"(3)  That  Castella  Brown,  as  sudi  citizen 
of  the  Creek  Nation,  made  selection  of  her 
allotment  on  April  22,  1899,  and  received  on 
that  date,  from  tbe  Commission  to  the  Five 
Civilized  Tribes,  a  certificate  for  the  same^ 
No.  1,330. 

"(4)  That  on  September  22,  1904,  a  patent 
describing  the  W.  %  of  the  S.  B.  ^  and  the 
N.  B.  ^  of  the  S.  B.  \i,  section  9,  township 
18  N.,  range  18  B.,  lying  in  the  Creek  Nation, 
being  120  acres  of  land  selected  by  Castella 

Brown  as  above,  said was  executed 

and  delivered  to  the  belrs  of  Castella  Brown, 
deceased. 

"(5)  That  on  September  22,  1904,  a  patent 
describing  the  S.  E.  %  of  the  S.  B.  %  of  sec- 
tion 9,  township  18  N.,  range  18  B.,  being  the 
homestead  and  part  of  the  land  selected 
aforesaid  by  Castella  Brown  was  executed  to 
the  heirs  of  Castella  Brown,  deceased,  by  the 
Principal  Chief  of  tbe  Creek  Nation  and  ap- 
proved by  the  Secretary  of  the  lutericr. 

"(6)  That  Ben  Reeves,  the  husband  of  Cas- 
tella Brown,  was  not  an  enrolled  citizen  of 
the  Creek  tribe  of  Indians,  but  lived  and  n" 
sided  in  the  Creek  Nation,  and  had  lived  and 
resided  in  the  Creek  Nation  for  a  number  of 
years  before  the  death  of  his  said  wife. 

"(7)  That  the  Creek  Nation  or  tribe  of  Ind- 
ians had  a  form  of  government,  republican 
in  form,  had  a  written  Constitution  providing 
for  the  three  co-ordinate  branches  of  govern- 
ment, to  wit:  the  executive.  Judicial,  and 
legislative,  that  the  Principal  Chief  was  the 
principal  executive  o£Scer,  that  the  National 
Council  was  the  legislative  body,  and  that  the 
Supreme  Court  and  the  district  courts  were 
the  Judicial  bodies. 

"(8)  That  the  Creek  Nation  as  a  political 
sovereignty  had  a  written  and  codified  form 
of  laws,  and  that  the  complaint  filed  by  plain- 
tiff gives  a  correct  copy  of  the  Creek  law  ap- 
plicable to  the  descent  and  distribution  of  the 
estate  of  Castella  Brown,  deceased,  as  con- 
tained in  tbe  Greek  printed  statutes. 

"(9)  It  is  also  agreed  that  the  Constitu- 
tion of  the  Creek  Nation,  as  in  force  at  the 
times  mentioned  In  the  complaint,  under 
article  3  of  the  Constitution,  as  shown  by 
section  No.  1,  Is  as  follows:  The  supreme 
law-defining  power  in  this  nation  shall  be 
lodged  In  the  high  court,  to  be  composed  of 
five  (5)  competent,  recognized  citizens  of  the 
Muskogee  Nation,  who  shall  have  attained 
the  age  of  twenty-five  years.  TMiey  shall  be 
chosen  by  the  National  Council  for  a  term  of 
four  years,  and  shall  be  paid  as  provided  for 
by  law.' 

"(10)  It  la  also  agreed  that  there  was,  in 
fact,  a  legally  organized  and  constituted  Su- 
preme Court  of  the  nation,  and  that  said  Su- 
preme Court  of  tbe  Creek  Nation,  at  Its  Oc- 
tober term,  1893,  in  the  case  of  Bdward  Gib- 
son V.  J.  P.  Davison  et  al.,  delivered  a  writ- 
ten opinion,  a  copy  of  which  Is  filed  as  part  of 
this  agreed  state  of  facts,  and  attached  here- 
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to  as  BSxhIbit  A,  said  written  opinion  being 
a  copy  from  the  records  of  the  Supreme  CJourt 
of  the  Creek  Nation.  And  It  Is  further  agreed 
that  on  October  22,  1896,  In  answer  to  a  ques- 
tion propounded  to  It  by  the  National  Council 
of  the  Muskogee  Nation,  the  Supreme  Court 
of  that  nation  delivered  a  written  opinion,  a 
copy  of  which,  from  the  records  of  said  court, 
is  hereto  attached,  and  made  a  part  of  this 
'agreed  state  of  facts,'  marked  'Exhibit  B.' 

"(11)  Ben  Beeves  is  a  native-born  citizen  of 
the  tlnlted  States,  and  was  such  citizen  at 
the  date  of  the  death  of  his  wife,  Castella 
Reeves. 

"(12)  It  is  agreed  that  the  various  deeds 
and  conveyances  alleged  in  the  complaint  to 
have  Ijcen  made  by  the  persons  therein  men- 
tioned were  in  fact  executed  and  delivered 
as  alleged  in  the  complaint. 

"(13)  The  National  Council  of  the  Creek 
Nation,  as  approved  April  6,  1894,  enacted 
the  following  law,  which  was  In  force  at  the 
times  mentioned  In  the  pleadings,  to  wit: 

"  'NoncitlEens,  Intermarried — Courts  to  Have 
Jurisdiction  of  the  Property. 

"'Sec.  76.  The  courts  of  this  nation  shall 
have  and  exercise  Jurisdiction  over  all  con- 
troversies arising  out  of  or  pertaining  to 
property  rights  acquired  in  this  nation,  and 
situated  in  the  same  by  noncitlzens  who  have 
Intermarried  with  citizens  of  this  nation  and 
by  reason  of  such  marriage  secured  rights 
and  privileges  in  this  nation  under  which  said 
property  was  acquired  and  accumulated  by 
them.  The  Jurisdiction  of  our  courts  shall 
extend  to  controversies  over  property  and 
property  rights  acquired  by  Intermarried  non- 
citizens  of  our  nation,  who  by  virtue  of  this 
intermarriage  with  citizens,  acquired  such 
property  rights  and  privileges  and  that  ir- 
respective of  whether  such  controversies  are 
between  noncitlzens  and  citizens  of  the  Mus- 
kogee Nation  or  between  any  persons  whom- 
soever, who  claim  in  this  nation  property 
rights  tinder  and  through  such  intermarried 
noncitlzens  which  are  by  them  acquired  In 
the  manner  aforesaid;  and  all  persons  here- 
after Intermarrying  with  citizens  of  this  na- 
tion shall  thereby  be  deemed  to  consent  that 
the  courts  of  this  nation  exercise  all  Jurisdic- 
tion over  property  rights  and  privileges  that 
they  acquire  In  this  nation  by  virtue  of  their 
said  marriage. 

"'Sec.  77.  All  property  bronght  into  this 
nation  by  noncitlzens  in  consequence  of  inter- 
marriage of  such  noncitlzens  with  citizens  of 
this  nation  shall  likewise  be  under  the  Juris- 
diction of  the  courts  of  this  nation. 

"  'Approved  April  6, 1904.* 

"Made  by  the  counsel  for  all  parties  on  this 
May  10th,  1907. 

"Gibson  &  Ramsey, 
"Attys.  for  Deft.  De  GrafTenreld. 

"Thomas  &  Pe  Meules, 
"Attorneys  for  Plaintiff. 
"West  &  Mellette, 
"Attorneys  for  Bef^Mlant  Creek  Land 
&  Imp.  Co." 


On  May  11,  1907,  the  court  decreed,  in  ef- 
fect, that  the  devolution  of  the  land  in  con- 
troversy was  governed  by  the  Creek  law  of 
descent  and  distribution  and  passed  in  fee  to 
Cynthia  Tolliver,  mother  of  Castella  Brown, 
deceased,  and  from  her  to  the  plaintiff,  the 
Iowa  Land  &  Trust  Company;  that  Ben 
Reeves,  the  husband  of  Castella  Brown,  being 
a  noncitlzen  of  the  Creek  Nation,  could  not 
inherit  from  his  wife,  who  was  a  citizen ;  that 
George  Brown,  the  father  of  Castella  Brown, 
deceased,  for  the  same  reason  could  not  in- 
herit, and  ordered  that  the  deed  from  Ben 
Reeves  to  defendant  De  Graffenreld  and  the 
deed  from  Shellle  Brown  to  Allen,  Calfee,  and 
Hart,  and  from  them  and  their  respective 
wives  to  defendant  the  Creek  Iiand  &  Im- 
provement Company,  be  removed  as  a  cloud 
upon  the  title  of  the  plaintiff,  the  Iowa  Land 
&  Trust  Company.  On  May  13,  1907,  defend- 
ants De  Graffenreld  and  Creek  Land  &  Im- 
provement Company  sued  out  a  writ  of  error, 
and  prosecuted  their  cause  to  the  United 
States  Court  of  Appeals  In  the  Indian  Terri- 
tory, and  the  same  Is  now  before  us  for  re- 
view by  virtue  of  the  terms  of  the  enabling 
act  (June  16,  1906,  c.  3335,  34  Stat  2G7). 

Frank  Scruggs,  N.  A.  Gibson,  and  George 
S.  Ramsey,  for  plaintiff  in  error  De  Graff- 
enreld. West  &  Mellette,  for  plaintiff  in  error 
Creek  Land  &  Imp.  Co.  C.  L.  Thomas  and 
EMgar  A.  De  Meules,  for  defendant  in  error. 

TURNER,  J.  (after  stating  the  facts  as 
above).  Before  determining  the  devolution  of 
the  allotment  of  Castella  Brown  let  us  deter- 
mine its  legal  status  prior  to  her  death. 

The  Indian  appropriation  bill  of  March  3, 
1893  (27  Stat.  645,  c.  209)  provides : 

"Sec.  15.  The  consent  of  the  United  States 
Is  hereby  given  to  the  allotment  of  lands  In 
severalty  not  exceeding  one  hundred  and  sixty 
a«res  to  any  one  individual  within  the  limits 
of  the  country  occupied  by  the  Cherokees. 
Choctaws,  Chlckasaws  and  Semlnoles;  •  •  • 
and  upon  the  allotment  of  the  lands  held  by 
said  tribes  the  reversionary  Interest  of  the 
United  States  therein  shall  be  relinquished 
and  shall  cease. 

"Sec.  16.  The  President  shall  nominate  and. 
by  and  with  the  advice  and  consent  of  the 
Senate,  shall  appoint  three  commissioners  to 
enter  Into  negotiations  with  the  Cherokee  Na- 
tion, the  Choctaw  Nation,  the  Chickasaw  Na- 
tion, the  Muskogee  (or  Creek)  Nation,  and  the 
Seminole  Nation,  for  the  purpose  of  the  ex- 
tinguishment of  the  national  or  tribal  title 
to  any  lands  within  that  territory  now  held 
by  any  and  all  such  nations  or  tribes,  either 
by  cession  of  the  same  or  some  part  thereof 
to  the  United  States,  or  by  the  allotment  and 
division  of  the  same  In  severalty  among  the 
Indians  of  such  nations  or  tribes  respectively 
as  may  be  entitled  to  the  same,  or  by  such 
other  method  as  may  be  agreed  upon  between 
the  several  nations  and  tribes  aforesaid,  or 
-each  of  tliem,  with  the  United  States,  with  a 
View  to  such  an  adjustment,  upon  the  basis 
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of  justice  and  equity,  as  may  with  the  consent 
of  such  nations  or  tribes  of  Indians,  so  far  as 
may  be  necessary,  be  requisite  and  suitable 
to  enable  the  ultimate  creation  of  a  state  or 
states  of  the  Union  which  shall  embrace  the 
lands  within  said  Indian  Territory." 

Accordingly,  this  commission,  hereafter  call- 
ed the  "Dawes  Commission,"  was  appointed, 
and  entered  on  the  discharge  of  Its  duties, 
and  under  the  sundry  civil  appropriation  act 
of  March  2,  1895  (28  Stat.  939,  c.  189),  two 
additional  meml)er8  were  appointed.  Pur- 
suant to  a  resolution  of  the  Senate  of  the 
United  States  of  March  29,  1894,  this  commis- 
sion visited  the  Indian  Territory,  and  report- 
ed bade  to  that  body  May  7, 1894  (Senate  Re- 
port No.  377,  53d  Congress,  2d  Sess.)  In  full, 
as  to  the  condition  of  the  Five  Civilized 
Tribes.  Afterwards  its  annual  report  (Sen. 
Misc.  Doc.  No.  24,  3d  Sess.  53d  Cong.)  in 
part  says :  "All  the  functions  of  the  so-called 
governments  of  these  five  tribes  have  l)ecome 
powerless  to  protect  the  life  or  property 
rights  of  the  citizen.  The  courts  of  justice 
have  become  helpless  and  paralyzed.  •  •  • 
The  day  of  isolation  has  passed.  Not  less 
regardless  have  they  l>een  of  the  stipulation 
In  their  title  that  they  should  hold  their  ter- 
ritory for  common  and  equal  use  of  all  their 
citizens.  Corruption  of  the  grossest  kind, 
openly  and  unblushlugly  practiced,  has  found 
Its  way  Into  every  branch  of  the  service  of  the 
tribal  governments.  All  branches  of  the  gov- 
ernments are  reeking  with  it,  and  so  common 
has  It  l>ecome  that  no  attempt  at  concealment 
Is  thought  necessary.  •  •  •  The  United 
States  also  granted  to  these  tribes  the  power 
of  self-government,  not  to  conflict  with  the 
Constitution.  They  have  demonstrated  their 
Incapacity  to  so  govern  themselves,  and  no 
higher  duty  can  rest  upon  the  government 
that  granted  this  authority  than  to  revoke  it 
when  it  has  so  lamentably  failed."  In  the 
Indian  appropriation  bill  of  June  10,  1896  (29 
Stat  339,  c.  398),  the  commission  was  "di- 
rected to  continue  the  exercise  of  the  author- 
ity already  conferred  upon  them  by  law  and 
endeavor  to  accomplish  the  objects  heretofore 
prescribed  to  them  and  report  from  time  to 
time  to  Congress,  •  •  •"  and  it  was  fur- 
ther provided  "that  said  commission  is  fur- 
ther authorized  and  directed  to  proceed  at 
once  to  hear  and  determine  the  application 
of  all  persons  who  may  apply  to  them  for 
citizenship  in  any  of  said  nations,  and  after 
said  hearing  they  shall  determine  the  right 
of  said  applicant  to  be  so  admitted  and  enroll- 
ed." By  the  act  of  June  7,  1897  (30  Stat.  84, 
c.  3),  It  was  provided :  "That  said  commission 
shall  continue  to  exercise  all  authority  here- 
tofore conferred  on  It  by  law  to  negotiate 
with  the  Five  Tribes,  and  any  agreement 
made  by  It  with  any  one  of  said  tribes,  when 
ratified,  shall  operate  to  suspend  any  provi- 
alons  of  this  act  if  In  conflict  therewith  as  to 
said  nation." 

On  September  27,  1897,  pursuant  to  this 
aatborlty«  the  Dawes  Co<mmi8sion  made  an 


agreement  with  certain  commissioners  repre- 
senting the  Creek  Nation,  providing  for  the 
enrollment  of  its  citizens  and  the  allotment 
of  its  lands  in  severalty  among  them.  This 
agreement  was,  according  to  stipulation,  aft- 
erwards submitted  to  and  rejected  by  the 
Creek  Council,  and,  as  such,  never  became 
operative  between  the  parties.  In  the  mean- 
time, and  in  view,  no  doubt,  of  the  condition 
In  which  the  territory  would  be  left  by  a 
failure  to  ratify  this  and  other  agreements 
pending  with  other  tribes,  Mr.  Curtis  of  the 
Indian  committee  of  the  House  prei>ared  a 
bill,  designed  to  transfer  the  control  of  the 
property  rights  of  the  Five  Civilized  Tribes 
from  those  nations  to  the  United  States.  The 
result  was  the  passage  by  Congress  of  an 
act  entitled  "An  act  for  the  protection  of  the 
people  of  the  Indian  Territory  and  for  other 
purposes,"  approved  June  28,  1898  (30  Stat 
495,  c.  517),  known  as  the  "Curtis  BlU." 
That  act  provides :  "Sec.  30.  That  the  agree- 
ment made  by  the  commission  to  the  Five 
Civilized  Tribes  with  the  commission  repre- 
senting the  Muskogee  (or  Creek)  Tribe  of  In- 
dians on  the  27th  day  of  September,  eighteen 
hundred  and  ninety-seven,  as  herein  ameed- 
ed,  is  hereby  ratified  and  confirmed,  and  the 
same  shall  be  of  full  force  and  effect  if  rati- 
fied before  the  Ist  day  of  December,  eighteen 
hundred  and  ninety-eight  by  a  majority  of 
the  votes  cast  by  the  members  of  said  tribe 
at  an  election  to  be  held  for  that  pmrpose; 
and  the  executive  of  said  tribe  Is  authorized 
and  directed  to  make  public  proclamation 
that  said  agreement  shall  be  voted  on  at  the 
next  general  election;  to  be  called  by  such 
executive  for  the  purpose  of  voting  on  said 
agreement;  and  If  said  agreement  as  amend- 
ed be  so  ratified,  the  provisions  of  this  act 
shall  then  only  apply  to  said  tribe  where  the 
same  do  not  conflict  with  the  provisions  of 
said  agreement;  bat  the  provisions  of  said 
agreement  If  so  ratified  shall  not  In  any 
manner  affect  the  provisions  of  section  14  of 
this  act,  which  said  amended  agreement  Is  as 
follows:     [Setting  forth  the  agreement]" 

Thus  It  will  be  seen  that  In  addition  to 
section  11,  which.  In  effect  provided  for  the 
surface  allotment  of  the  lands  of  the  Creek 
Nation  without  the  consent  of  the  tribe,  it 
provided  for  the  resubmission,  with  certain 
modifications,  of  the  agreement  of  September 
27,  1897,  for  ratification  by  vote  of  the  Creek 
people,  and  that  If  ratified,  its  provisions,  so 
far  as  they  differed  from  the  bill,  should  su- 
persede It  After  much  delay  an  election  was 
finally  called  for  November  1,  1898,  and  the 
agreement  submitted  in  its  amended  form,  as 
set  forth  In  said  act,  but  which  failed  of 
ratification  by  some  160  votes.  On  April  1, 
1899,  after  said  agreement  was  thus  defeated, 
under  rules  prescribed  by  the  Department  of 
the  Interior,  the  Dawes  Commission  opened 
the  land  office  at  Muskogee  "  •  *  *  to  give 
effect  to  the  provisions  of  said  act  according 
to  Its  design,  and  to  enable  every  meml>er  of 
the  Creek  tribe  to  select  and  have  set  apart 
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to  bim  lands  to  be  allotted  to  blm  In  amovint 
approximating  bis  share"  o{  the  lands  of  tbe 
tribe. 

On  April  22,  1899,  Castella  Brown,  being 
a  regularly  enrolled  freedman  and  citizen  of 
the  Creek  Nation,  but  not  of  Indian  blood, 
and  as  such  entitled  to  do  so,  made  selection 
and  took  her  allotment  on  tbe  lands  in  con- 
troversy In  this  cause  and  received  from  said 
commission  a  certificate  of  allotment  there- 
for numbered  1,330,  and,  so  far  as  this  record 
discloses,  entered  upon  and  took  possession 
of  the  land.  This  was  done  pursuant  to  tbe 
terms  of  tbe  Curtis  bill,  wUch  reads :  "Sec. 
11.  That  when  the  roll  of  citizenship  of  any 
one  of  said  nations  or  tribes  is  fully  complet- 
ed as  provided  by  law,  and  tbe  survey  of  the 
lands  of  said  nation  or  tribe  is  also  complet- 
ed, the  coomnlssion  heretofore  appointed  un- 
der acts  of  Congress,  and  known  as  the 
'Dawes  Commission'  shall  proceed  to  allot  the 
exclusive  use  and  occupancy  of  tbe  surface 
of  all  the  lands  of  said  nation  or  tribe  sus- 
ceptible of  allotment  among  tbe  citizens 
thereof,  as  shown  by  said  roll,  giving  to  each, 
80  far  as  possible,  his  fair  and  equal  share 
thereof,  considering  the  nature  and  fertility 
of  the  soil,  location,  and  value  of  same. 
•  •  •"  On  March  8,  1900,  said  commis- 
sion negotiated  another  agreement  with  the 
representatives  of  tbe  Creek  Nation,  which, 
as  amended,  was  approved  by  Congress  (act 
March  1, 1901,  c.  676.  31  Stat.  863),  and  which 
was,  on  May  25,  1901,  ratified  by  the  Creek 
Council,  and  thereby  became  effective,  and 
known  as  the  "Original  Agreement"  Section 
6  provides:  "All  allotments  made  to  Creek 
citizens  by  said  commission  prior  to  the  rati- 
fication  of  this  agreement,  as  to  which  there 
is  no  contest,  and  which  do  not  include  pub- 
lic property,  and  are  not  herein  otherwise 
affected,  are  confirmed,  and  the  same  shall, 
as  to  appraisement  and  all  things  else,  be 
governed  by  the  provisions  of  this  agree- 
ment; and  said  commission  shall  continue 
tbe  woiic  of  allotment  of  Creek  lands  to  citi- 
zens of  tbe  tribe  as  heretofore,  conforming 
to  provisions  herein;  and  all  controversies 
arising  between  citizens  as  to  their  right  to 
•elect  certain  tracts  of  land  shall  be  deter- 
mined by  said  commission."  Now,  on  th^ 
day  of  her  death,  with  this  certificate  and! 
this  act  of  Congress  relating  thereto  as  ben 
only  muniments  of  title  to  the  land  allottedl' 
of  what  did  she  die  seised?  There  can  be  no 
doubt  that  tbe  certificate  alone  vested  In  her 
an  equitable  estate  in  fee  to  tbe  lands.  In 
order  to  procure  it  she  bad  caused  herself  to 
be  enrolled  as  a  Creek  freedman,  bad  appear- 
ed before  the  commission  to  the  Five  Civiliz- 
ed Tribes,  authorized  by  law  to  make  allot- 
ments, had  selected  the  lands  upon  which 
she  desired  to  file,  and  had  been  filed  there- 
on by  tbe  commission,  and  had  received  a 
certificate  from  the  chairman  of  the  commis- 
sion to  that  effect,  describing  the  lands. 
Nothing  required  by  law  remained  to  be  done 
to  pass  to  her  the  entire  title  of  the  Creek 


Nation  and  tbe  "reversionary  Interest"  of 
the  United  States  except  the  delivery  of  the 
patent. 

A  very  close  analogy  lies  between  the  meth- 
od of  acquiring  title  to  the  land  in  controver- 
sy and  that  of  acquiring  title  to  tbe  public 
lands  of  the  United  States.  26  Am.  &  Eng. 
£nc.  of  Law,  p.  403,  says:  "A  person  who 
has  acquired  a  complete  right  to  a  patent 
for  public  lands,  but  to  whom  a  patent  has 
not  been  Issued,  is  usually  regarded  as  an 
equitable  owner,  the  United  States  or  tbe 
state  holding  the  naked  legal  title  in  trust 
for  him."  In  Wisconsin  Central  Railroad 
Co.  T.  Price  Company,  133  U.  S.  496,  10  Sup. 
Ct.  341,  33  L.  Ed.  687,  Mr.  Justice  Field,  in 
delivering  tbe  opinion  of  the  court,  in  sub- 
stance, stated :  After  public  lands  have  been 
entered  at  the  land  office  and  a  certificate 
of  entry  obtained,  they  are  private  property, 
the  government  agreeing  to  make  conveyance 
as  soon  as  taken,  and  in  the  meantime  hold- 
ing the  naked  legal  title  in  trust  for  the  pur- 
chaser, who  has  tbe  equitable  title.  In  Car- 
roll V.  Safford,  3  How.  (U.  S.)  441,  11  L.  Ed. 
671,  the  court  said:  "When  the  land  was 
purchased  and  paid  for  it  was  no  longer  the 
property  of  the  United  States,  but  of  the 
purchaser.  He  held  for  it  a  final  certificate. 
•  •  •  It  is  said  the  fee  is  not  in  the  pur- 
chaser, but  in  the  United  States,  until  the 
patent  shall  be  issued.  This  is  so,  techni- 
cally, at  law,  but  not  in  equity.  The  land  in 
the  hands  of  the  purchaser  is  real  estate,  de- 
scends to  his  heirs,  and  does  not  go  to  his 
executors  or  administrators.  In  every  legal 
and  equitable  aspect  it  is  considered  as  be- 
longing to  tbe  realty."  In  Wlrth  v.  Branson, 
98  U.  S.  118,  25  L.  Ed.  86,  the  Supreme  Court 
of  the  United  States  said:  "This  rule  is 
well  settled,  by  a  long  course  of  decisions, 
that  when  public  lands  have  been  surveyed 
and  placed  in  the  market,  or  otherwise  open- 
ed to  private  acquisition,  a  person  who  com- 
plies with  all  the  requisites  necessary  to  en- 
title him  to  a  latent  in  a  particular  lot  or 
tract  is  to  be  regarded  as  the  equitable  own- 
er thereof,  and  the  land  Is  no  longer  open  to 
location." 

The  certificate  of  allotment  in  this  case 
bears  a  very  close  analogy  to  the  certificate 
of  entry  to  public  lands  of  the  United  States. 
In  Wltherspoon  v.  Duncan,  4  Wall.  (U.  S.) 
210-218,  18  L.  Ed.  339,  the  court  said:  "In 
no  just  sense  can  lands  be  said  to  be  public 
lands  after  they  have  been  entered  at  the 
land  office  and  a  certificate  of  entry  obtained. 
If  public  lands  before  the  entry,  after  it  they 
are  private  property.  •  *  *  The  contract 
of  purchase  is  complete  when  tbe  certificate 
of  entry  Is  executed  and  delivered,  and  there- 
after the  land  ceases  to  be  a  part  of  the  pub- 
lic domain.  The  government  agrees  to  make 
proper  conveyance  as  soon  as  it  can,  and  in 
the  meantime  holds  the  naked  legal  fee  In 
trust  for  the  purchaser  who  has  the  equitable 
title."  See,  also.  Railroad  Co.  v.  Prescott, 
16  Wall.  (U.  S.)  603-^08,  21  L.  Ed.  373;  RaU- 
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road  Co.  ▼.  McShane,  22  Wall.  (U.  S.)  444- 
4C1,  22  h.  Ed.  747.  In  Porter  v.  Parker,  68 
Neb.  338,  94  N.  W.  123,  there  was  an  allot- 
ment of  land  under  the  following,  statnte: 
"That  upon  the  approval  of  the  allotments 
provided  for  In  the  preceding  section  by  the 
Secretary  of  the  Interior  he  shall  cause  pat- 
ents to  issue  therefor  In  the  name  of  the 
allottees  which  patents  shall  be  of  the  legal 
eCTect  and  declare  that  the  United  States 
does  and  will  hold  the  land  thus  allotted  for 
the  period  of  twenty-flve  years  lu  trust  for 
the  sole  use  and  benefit  of  the  Indian  to 
whom  such  allotment  shall  have  been  made 
or  in  case  of  his  decease,  of  bis  heirs,  ac- 
cording to  the  laws  of  the  state  of  Nebraska, 
and  at  the  expiration  of  said  period  the 
United  States  will  convey  the  same  by  patent 
to  said  Indian  or  his  heir  as  aforesaid,  In 
fee  discharged  of  said  trust  ♦  •  • "  In 
passing  on  it  the  court  held:  "In  our  opin- 
ion, an  allottee  and  patentee  of  lands  in 
severalty,  pursuant  to  the  above-mentioned 
act  of  Congress,  is  seised  of  an  equitable  in- 
terest and  estate  In  fee,  which  upon  bis 
death  before  the  issuance  of  a  final  patent 
therefor  by  the  United  States,  descends  to 
his  heir  or  heirs  at  law  according  to  the 
law?  of  inheritance  of  this  state." 

In  Carter  v.  Ruddy,  56  Fed.  542,  6  C.  C. 
A.  3,  this  question  came  up  on  an  action  of 
ejectment.  Plaintiff  in  error,  plaintiff  below, 
claimed  title  by  deed  from  one  Walter 
Bourke  who  was  a  half-breed  Sioux  Indian, 
to  whom  was  issued  scrip  under  the  act  of 
July  17.  1854  (10  Stat.  304,  c.  83),  entitled 
"An  act  to  authorize  the  President  of  the 
United  States  to  cause  to  be  surveyed  the 
tract  of  land  In  the  territory  of  Minnesota 
belonging  to  the  half-breeds  or  mixed  bloods 
of  Dakota  or  Sioux  Nation  of  Indians,  and 
for  other  purposes."  The  act  authorizes  the 
President  to  exchange,  for  a  relinquishment 
of  the  Interest  of  said  Indians,  derived  by 
the  ninth  article  of  the  treaty  of  Prairie  du 
Chlen  of  the  act  of  July  15,  1830  (7  Stat. 
330),  certificates  or  scrip  for  the  same  amount 
of  land  to  which  each  Indian  would  be  en- 
titled In  case  of  a  division  of  the  said  res- 
ervation pro  rata  among  the  claimants,  "which 
certificates  or  scrip  may  be  located  upon 
any  of  the  lands  within  said  reservation 
not  now  actually  occupied  by  actual  and 
bona  fide  settlers.  *  •  •"  In  other  words, 
the  exchange  was  of  a  general  title  for  the 
opportunity  to  acquire  titles  in  severalty  of 
specific  tracts  of  said  reservation,  actually 
occupied  by  each  Indian,  or  the  right  to  ac- 
quire, acre  for  acre,  other  lands  of  the  public 
domain  not  reserved,  upon  which  improve- 
ments might  be  made.  The  scrip  was  not 
transferable.  A  piece  of  scrip  for  80  acres 
Issued  under  said  act  to  Walter  Bourke.  In 
effect,  the  court  held  that  this  scrip  conveyed 
the  equitable  title,  and  was  not  sufficient 
upon  which  to  maintain  an  action  of  eject- 
Bient.  The  court  said:  "The  scrip  and  its 
'location  were  not  the  legal  title.    They  were 


but  the  means  of  obtaining  It  •  •  •  It 
is  well  settled  that  one  having  only  equitable 
title  cannot  maintain  ejectment  In  the  federal 
courts" — citing  authorities. 

In  Quinney  v.  Denney.  18  Wis.  510.  the 
Supreme  Court  of  Wisconsin,  in  construing 
an  act  of  Congress  providing  for  the  allot- 
ment of  lands  to  the  Stockbridge  Indians, 
said:  "The  principal  and  controlling  ques- 
tion in  the  case  is  whether  the  respondent 
as  allottee  under  the  act  of  Congress  of 
March  3,  1843  (see  5  Stat  c.  101.  p.  645). 
took  such  an  estate  in  the  premises  allot- 
ted to  him  as  he  could  convey  by  deed,  or 
whether  this  conveyance  to  James  Joshua 
in  1845  was  void  for  want  of  assignable  In- 
terest In  the  grantor.  On  the  part  of  the  re- 
spondent it  is  contended  that  the  deed  to 
Joshua  passed  no  title,  and  that  In  fact  the 
allottee  imder  the  act  took  no  assignable  in- 
terest in  the  land  until  the  patent  issued  to 
him  in  1860.  We  deem  this  an  erroneous 
view  of  the  effect  of  the  act  of  Congress." 
After  setting  forth  the  provisions  of  the  act, 
the  court  said:  "It  appears  that  all  the  re- 
quirements of  this  law  were  complied  with 
up  to  the  Issuing  of  the  x>atent  for  the  lands 
by  the  President  Now  we  are  of  the  opinion 
that  this  act  created  or  gave  to  the  allottee 
an  equitable  estate  or  title  In  the  land  al- 
lotted to  him,  which  could  be  sold  and  trans- 
ferred by  deed,  and  that  when  tbe  patent 
subsequently  Issued  to  him.  It  Inured  to  tbe 
benefit  of  his  grantee" — citing  many  authori- 
ties. 

That  these  certificates  were  Intended  to 
convey  only  the  equitable  title,  and  hence 
might  not  be,  before  the  patent  Issued,  suf- 
ficient upon  which  to  maintain  an  action  of 
ejectment  and  hence  the  allottee  might  be 
without  remedy  In  tbe  courts  to  obtain  pos- 
session of  his  allotment,  seems  to  have  been 
in  tbe  purview  of  Congress  when  it  provided 
In  the  Curtis  bill:  "Sec.  29.  The  United 
States  shall  put  each  allottee  in  unrestrict- 
ed possession  of  his  allotment  and  remove 
therefrom  all  persons  objectionable  to  the  al- 
lottee." And  again  In  the  act  of  March  1, 
1901,  as  amended  by  the  supplemental  agree- 
ment: "Sec.  a  The  Secretary  of  the  Interior 
shall,  through  the  United  States  Indian  agent 
In  said  territory,  bnmedlately  after  tbe  rati- 
fication of  this  agreement,  put  each  citizen 
who  has  made  selection  of  bis  allotment  in 
unrestricted  possession  of  his  land  and  re- 
move therefrom  all  persons  objectionable  to 
him;  and  when  any  citizen  shall  thereafter 
make  bis  allotment  as  herein  provided,  and 
receive  a  certificate  therefor,  fie  shall  be  im- 
mediately thereupon  so  placed  In  possessloa 
of  bis  land.     •     •    •" 

But  It  Is  contended,  in  effect,  by  plaintiff 
In  error  that  section  6  of  the  "Original  Agree- 
ment" supra,  operated  upon  and  was  a  con- 
firmation of  the  selection  of  tbe  allotment  of 
Castella  Brown,  made  under  article  11  of  the- 
Curtis  bill,  and  was,  In  effect,  a  legislative 
grant  of  the  absolute  titie,  both  legal  and 
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equitable,  to  her  of  the  lands  so  taken  tn  al- 
lotment, and  that  the  subsequent  issuance  of 
the  patent  to  her  or  her  heirs  was  mere  evi- 
dence of  title  already  conferred  and  added 
nothing  tliereto.  In  other  words,  It  is  con- 
*^""'1p<1  '•^'Ii*'  ""^If"  "^  **  ""'  "ff''""""aff- in- 
tended  to  rnakt^  f.\]  pr'""  °""«^t°^  fa^ar.^  ob- 
jects nf  fho  law.  And  cifinfrr  upon  tTirin  nhnn 
lute  and~lmmedlate  title  to  their  allotments 
by  legislative  grant,  thereby  placing  them  on 
a  higher  plane  than  those  to  come  after 
them.  Let  us  see  whether  section  6  will  bear 
such  a  construction.  Lewis'  Sutherland  Stat. 
Con.  S  347,  says:  "It  is  Indispensable  to  a 
correct  understanding  of  a  statute  to  inquire, 
first,  what  is  the  subject  of  it,  what  object 
Is  intended  to  be  accomplished  by  it?  When 
the  subject-matter  is  once  clearly  ascertain- 
ed, and  its  general  intent,  a  key  is  found  to 
all  its  intricacies.     •    •    •" 

At  the  time  this  act  was  passed  the  Dawes 
Commission  bad  been  in  existence  for  several 
years,  negotiating  with  the  Five  Civilized 
Tribes  with  a  view  to  making  a  roll  of  their 
citizens,  and  inducing  them,  by  agreement, 
to  take  their  lands  in  severalty.  The  agree- 
ment of  September  27,  1897,  bad  failed  of 
ratification  by  the  Creek  Conncil,  had  been 
embodied  in  the  terms  of  the  Curtis  bill, 
and  submitted  for  ratification  to  a  vote  of 
the  Creek  people,  and  had  been  rejected  by 
them.  Since  the  opening  of  the  Creek  allot- 
ment office  on  April  1,  1899,  up  to  June  30, 
1901,  10,617  persons  appeared  before  the 
commission,  and  made  application  to  select 
allotments.  Of  this  number  9,557  received  a 
preliminary  allotment  of  160  acres,  and  1,060 
made  partial  selections.  The  selections  made 
up  to  and  including  .Tune  30,  1901,  covered  an 
acreage  of  1,626,917  acres.  Up  to  the  time  of 
the  ratification  of  this  original  agreement 
(May  25,  1901)  these  allotments  were  made 
nnder  tbe  general  provisions  of  the  Curtis 
bill,  for  the  reason  that  the  agreement  of 
September  27,  1897,  had  failed  of  ratification, 
and.  inasmuch  as  it  was  tbe  policy  of  the 
United  States  to  accomplish  allotment  "with 
the  consent  of  snch  nations  or  tribes  of  In- 
dians, so  far  as  may  be  necessary,"  and  inas- 
much as  a  vast  number  of  allotments  had 
then  been  made  without  the  consent  of  the 
Creek  people.  In  order  to  put  the  legal  ef- 
ficacy of  those  allotments  beyond  question 
and  to  save,  perhaps,  the  United  States  the 

'  vast  labor  and  expense  of  making  them  over 
again  and  to  thus  facilitate  the  work  of  tbe 
commission,  section  6  was  embodied  in  that 
agreement.  In  that  section  the  commission- 
ers were  not  dealing  with  the  subject  of  title 
to  allotments,  but  with  the  work  of  making 
allotments.  The  matter  of  patent  and  the 
legal  title  to  allotments  was  dealt  with  else- 
whore  in  the  agreement. 

In  construing  this  section,  It  is  urged,  in 
effect,  that  it  should  be  done  as  though  it 
read:  "  [The  titles  to]  all  allotments  made 
to  Creek  citizens  by  said  commission  prior  to 

'  the  ratification  of  this  agreement,  as  to  whl^h 


[said  allatments]  there  Is  no  contest  •  •  .• 
are  confirmed.  •  •  • "  This  cannot  be 
done,  for  the  reason  that  we  believe  the  in- 
tent of  that  part  of  the  section  was  to  con- 
firm the  work  of  allotment  already  accom- 
plished, as  stated,  and  to  provide  that  "said 
commission  shall  continue  the  work  of  allot- 
ment of  Creek  lands  to  citizens  of  the  tribe 
as  heretofore.  •  •  •  ••  We  are  not  unmind- 
ful of  the  authorities  cited  in  support  of  the 
proposition  that  the  words  of  this  section 
carry  with  them  a  legislative  grant,  but  those 
were  cases  where  the  United  States  was  vest- 
ing title  to  its  own  lands,  and  not  to  lands 
of  another,  in  which,  according  to  the  act 
of  March  3,  1S93,  it  only  claimed  a  "rever- 
sionary interest."  Besides,  this  very  agree- 
ment, under  the  head  of  "Titles,"  specifically 
provides  bow  the  legal  title  shall  be  obtained: 
"Sec.  23.  Immediately  after  the  ratification 
of  this  agreement  by  Congress  and  the  tribe, 
the  Secretary  of  the  Interior  shall  furnish 
the  Principal  Chief  with  blank  deeds  neces- 
sary for  all  conveyances  herein  provided  for, 
and  the  Principal  Chief  shall  thereupon  pro- 
ceed to  execute  In  due  form  and  deliver  to 
each  citizen  who  has  selected  or  may  here- 
after select  bis  allotment,  which  Is  not  con- 
tested, a  deed  conveying  to  him  all  right,  ti- 
tle and  interest  of  the  Creek  Nation  and  of 
all  other  citizens  in  and  to  the  lands  em- 
braced in  his  allotment  certificate.  •  *  < 
All  conveyances  shall  be  approved  by  the 
Secretary  of  tbe  Interior,  which  shall  serve 
as  a  relinquishment  to  the  grantee  of  all  the 
right,  title,  and  interest  of  the  United  States 
In  and  to  tbe  lands  embraced  in  his  deed. 
•    •    •" 

Furthermore,  upon  the  face  of  section  6 
no  such  intention  appears;  and  when  we  re- 
member that  said  section  comprises  a  part 
of  an  agreement  with  a  simple  and  dependent 
pe<^le,  which  was  submitted  to  them  for  their 
approval,  it  would  be  manifestly  unfair  to 
construe  it  in  any  other  manner  than  that  In 
which  It  was  obviously  understood  by  them 
at  that  time,  taking  the  terms  employed  in 
their  common  and  ordinary  acceptation.  Such, 
it  seems,  is  tlie  rule  of  construction  of  In- 
struments owing  their  force  and  ^ect  to  the 
ratification  of  the  pe<9le,  and  snch  shall  be 
our  rule  of  Interpretation  in  this  case.  In 
speaking  of  the  Constitution  of  the  state,  the 
court,  in  Manly  v.  State,  7  Md.  136,  said: 
"The  whole  must  be  considered  with  a  view 
to  ascertain  the  sense  in  which  the  words 
were  employed,  and  Its  terms  must  be.  taken 
In  their  ordinary  and  common  accegrtatlim, 
because  tbey  are  presumed  to  have  been  so 
understood  by  the  framers  and  by  the  pe<^le 
who  adopted  It.  This  Is  unquestionably  the 
correct  rule  of  interpretation.  It  •  •  • 
owes  its  whole  force  and  authority  to  its  rati- 
fication by  the  people,  and  they  Judged  of  it 
by  the  meaning  apparoit  on  ItB  face,  accord- 
ing to  the  general  use  of  the  words  employed, 
where  they  do  not  appear  to  have  l)een  used 
in  a  legal  or  techhlcal  sense."    In  State  v. 
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Mace,  S  Md.  337,  tbe  conrt  said:  "Although 
It  la  a  well -recognized  canon  of  construction 
that  where  legal  terms  are  nsed  In  a  statute^ 
they  are  to  receive  their  technical  meaning, 
unless  tbe  contrary  plainly  appears  to  have 
been  the  Intention  of  the  Legislature,  the 
principle,  Jiowerer,  does  not  apply  to  the  In- 
terpretation of  the  organic  law,  which  Is  to  be 
consfa-ued,  according  to  tbe  acceptation  of 
those  who  adopted  It,  as  the  supreme  rule  of 
conduct,  both  for  officials  and  individuals; 
and.  In  conformity  with  this  view.  It  has  been 
habitual  for  the  supreme  Judiciary  of  the 
United  States  to  derive  light  and  Instmctlon 
from  the  commentaries  from  the  framers  of 
the  federal  Constitution."  Cooley's  Constira- 
tlonal  Limitations,  101,  says:  "  •  •  •  For 
as  the  Constitution  does  not  derive  Its  force 
from  the  convention  which  framed,  but  from 
tbe  people  who  ratified  It,  the  intent  to  be  ar- 
rived at  is  that  of  the  people;  and  It  Is  not 
to  be  supposed  that  they  have  looked  for  any 
dark  or  abstruse  meaning  of  the  words  em- 
ployed, but  rather  that  they  have  accepted 
them  in  the  sense  most  obvious  to  the  common 
understanding,  and  ratlBed  the  instrument  In 
the  belief  that  that  was  the  sense  designed 
to  be  conveyed."  K.  Hobart  Hills  v.  City  of 
Chicago,  60  111.  88.  To  give  to  section  6  the 
construction  contended  for  would  seem  to  de- 
feat the  Intent  of  the  agreement  which  un- 
doubtedly was  to  give  to  no  citizen  of  the 
Creek  Nation  the  advantage  of  another  citi- 
zen In  the  equal  distribution  of  the  common 
property ;  and  hence  we  repeat  that  said  sec- 
tion should  tie  construed  as  the  people  adopt- 
ing it,  no  doubt,  understood  It  at  that  time, 
which  was  that  the  allotments  made  to  Greeic 
citizens  prior  thereto,  "as  to  which  there  Is 
no  contest,  and  which  do  not  Include  public 
property,  and  are  not  herein  otherwise  affect- 
ed, are  confirmed" — that  is,  are  to  stand  as 
made,  and  need  not  l>e  made  over  again,  and, 
as  made,  are  to  stand  on  equal  footing  with 
those  to  be  made  under  that  agreement — and 
that  "the  commission  shall  continue  the  work 
of  allotment,  as  heretofore,  conforming  to  the 
provisions  herein."  Thus  it  will  be  seen  that 
at  the  time  of  her  death  Castella  Brown  had 
received  her  allotment,  and  stood  seised  in 
fee  of  the  equitable  title  thereto;  that  nothing 
mnalned  to  l>e  done,  except  the  fcM^nal  execu- 
tion and  delivery  of  the  patent,  to  vest  in  her 
tbe  legal  title,  and  that  section  9,  supra, 
added  nothing  thereto. 

Hie  subsequent  execution  and  delivery  of 
the  patent  to  the  heirs  of  Castella  Brown, 
deceased,  which  was  done  September  22,  1904> 
describing  surplus  and  homestead,  was  a  mere 
ministerial  act  by  which  the  title  to  tbe  lands 
described  therein  inured  to  and  vested  In  her 
heirs  or  their  grantees.  John  J.  Oliver  et 
aL  T.  Bobert  Forbes,  17  Kan.  113.  "Where 
an  ancestor  holds  land  by  entry  and  survey, 
and  has  done  all  acts  necessary  to  entitle  him 
to  a  patent,  be  acquires  an  inchoate  and  alien- 
able title  which,  upon  his  death,  descends  to 
his  heirs;    and  where  a  patent  afterwards 


iasnes  to  his  heirs,  they  take  the  completed 
title  by  descent,  and  not  by  purchase."  26 
Am.  &  Eng.  Enc.  of  Law,  431,  and  cases  cited. 
To  put  this  beyond  question  as  to  tlie  public 
lands  of  the  United  States,  to  which  the  lands 
in  controversy  bear  a  close  analogy,  the  Be- 
vised  Statutes  of  the  United  States  provides: 
"Sec.  2448.  Where  patents  for  public  lands 
have  been  or  may  be  issued,  in  pursuance  of 
any  law  of  the  United  States,  to  a  person 
who  bad  died  or  who  hereafter  dies  Iiefore  tbe 
date  of  such  patent,  the  title  to  the  land 
designated  therein  shall  inure  to  and  become 
vested  in  the  heirs,  devisees  or  assignees  of 
such  deceased  patentee  as  if  the  intent  had 
issued  to  the  deceased  person  during  life." 
U.  S.  Comp.  St  1901,  p.  1512.  So  it  would 
seem  that,  whether  the  patent  Issued  to  Cas- 
tella Brown  after  her  death,  or  to  her  heirs 
after  her  death,  the  result  would  have  been 
the  same.  Tbe  absolute  fee-simple  title  to 
the  lands  in  question  would,  in  either  event, 
have  vested  in  her  heirs.  Wm.  H.  Clark  t. 
Abbie  S.  Lord,  20  Kan.  390.  This  statute.  It 
has  been  held,  was  "intended  to  cover  all 
cases  where  any  rights  belonging  to  tbe 
United  States  existed  In  lands  which  could  be 
relinquished  by  patent,  even  though  the  lands 
were  not  strictly  public  lands,  and  an  Interest 
therein  was  held  by  the  patentee  himself." 
28  Am.  &  Eng.  Bnc.  of  Law,  433,  and  cases 
cited.  But  to  put  this  matter  beyond  a  perad- 
venture,  the  act  of  Congress  of  April  26,  1906 
(34  Stat  138,  c.  1876),  known  as  the  "Sec- 
ond Curtis  Bill,"  provides:  "Sec.  6.  That  all 
patents  or  deeds  to  allottees  In  any  qt  the 
Five  Civilized  Tribes  to  be  hereafter  Issued 
shall  Issue  in  the  name  of  the  allottee,  and 
if  any  such  allottee  shall  die  before  such  pat- 
ent or  deed  bectMnee  effective,  the  title  to 
the  lands  described  therein  stiall  Inure  to 
and  vest  in  his  heirs,  and  In  case  any  allottee 
shall  die  after  restrictions  have  been  removed, 
his  property  shall  descend  to  his  heirs  or  his 
lawful  assigns,  as  if  the  patent  or  deed  had 
issued  to  tbe  allottee  during  his  life,  and  all 
patents  heretofore  Issued,  where  the  allottees 
died  before  the  same  became  effective,  shall 
be  given  like  effect;  and  all  patents  or  deeds 
to  allottees  and  other  conveyances  affecting 
lands  of  any  of  said  tribes  shall  be  recorded 
In  the  oei<x  ot  Conunissloner  to  tbe  Five  Civil- 
ized Tribes,  and  when  so  recorded  shaU  con- 
vey legal  title,  and  shall  be  delivered  under 
direction  of  the  Secretary  of  the  Interior  to 
tbe  party  entitled  to  receive  tbe  same:  Pro- 
vided, tbe  provlsioBS  of  this  section  shall  not 
affect  any  rights  involved  in  contests  pending 
before  the  Commissioner  to  the  Five  Civilized 
Tribes  of  the  Department  of  the  Interior  at 
the  date  of  approval  of  this  act" 

Having  thus  determined  that  at  the  time 
of  her  death  Castella  Brown  was  seised  of  an 
equitable  estate  In  fee  to  the  lands  In  ques- 
tion, which,  upon  the  execution  and  delivery 
of  the  patent  thereto  after  her  death,  ripen- 
ed Into  an  absolute  estate  in  fee  for  the  bene- 
fit of  her  heirs,  let  us  next  determine  what 
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law  of  descent  and  dlstrlbutioa  ia  to  de- 
tennine  the  devolution  of  tbls  allotment  It 
l8  contended  by  plaintifl  In  error  Creek  Land 
&  Improvement  Company  tbat  at  the  time 
of  her  death,  June  7.  1902,  "the  Arkansas 
statute  of  descent  and  distribution,  as  em- 
braced In  chapter  49  of  Mansfield's  Digest 
(Ind.  T.  Ann.  St  1890,  c.  21),  and  Interpreted 
by  the  decision  of  the  Supreme  Court  of 
Arkansas,  was  in  force  In  the  Creek  Nation 
of  the  Indian  Territory,  and  controlled  the 
descent  and  devolution  of  the  title  to  the 
property  Involved  In  this  controversy."  With 
this  contention  we  cannot  agree.  We  think  It 
sutBcleot  to  say  that  if  these  taws  were  ever 
applicable  to  the  devolntlon  of  real  proper- 
ty in  the  Creek  Nation,  they  were  repealed 
by  Implication  by  sections  6,  7,  and  28  of  the 
act  of  March  1,  1901,  called  the  "Original 
Agreement"  As  stated,  this  agreement  was 
ratified  May  25,  1001.  The  report  of  the 
Dawes  Commission  shows  that  from  April  1, 
1809,  the  date  of  the  opening  of  the  allotment 
otttce  at  Muskogee,  up  to  June  30,  1901,  10,- 
617  persons  had  appeared  before  it,  and 
made  application  to  select  allotments.  Of 
this  number  9,557  received  preliminary  allot- 
mesata  of  160  acres,  and  1,060  made  partial  se- 
lection,  covering  in  all  1,020,017  acres.  Sec- 
tion 6  of  that  act  confirmed  those  allotments, 
and  of  necessity  that  many  enrollments,  and 
provided  that  they  "•  •  •  shall,  as  to 
appraisement  and  all  things  else  [whkh  In- 
cludes as  to  how  they  shall  go  on  descent 
cast]  be  governed  by  the  provisions  of  this 
agreement;  and  said  commissTon  shall  con- 
tinue [not  go  behind]  the  work  of  allotment 
of  the  Creek  lands  to  citizens  of  the  trlt>e  as 
heretofore,  conforming  to  provisions  herein. 
•  •  •  "  This  fixed  the  status  of  those  al- 
lotments. Including  tbat  of  Castella  Brown. 
Then,  as  if  to  dispose  of  the  whole  subject 
of  the  descent  of  all  allotments  which  had 
been  made  or  would  be  made  thereunder  be- 
fore descent  cast,  the  agreement  provides: 
"Sec.  7.  Lands  allotted  to  a  citizen  hereunder 
[which  includes  tbat  of  Castella  Brown]  shall 
not  in  any  manner  whatsoever  or  at  any 
time,  be  incumbered,  taken,  or  sold  to  secure 
or  satisfy  any  debt  or  obligation  contracted 
or  Incurred  prior  to  the  date  of  the  deed  to 
the  allottee  therefor  and  such  lands  shall  not 
be  alienable  by  the  allottee  or  his  heirs  at 
any  time  before  the  expiration  of  five  years 
from  the  ratification  of  this  agreement,  ex- 
cept with  the  approval  of  the  Secretary  of 
the  Interior.  •  •  •  [Limitation.]  Each 
citizen  shall  select  from  his  allotment  forty 
acres  of  land  as  a  homestead,  which  shall  be 
nontaxable  and  inalienable  and  free  from 
any  Incumbrance  wliatever  for  twenty-one 
years  [another],  for  which  he  shall  have  a 
separate  deed,  coiiditioned  as  above:  Provid* 
ed,  *  *  *  the  homestead  of  each  citizen 
shall  remain,  after  the  death  of  the  allottee, 
for  the  use  and  support  of  children  bom  to 
him  after  the  ratiltcntlon  of  this  agreement, 
but  if  he  have  no  such  issue  [Castella  Brown 


had  none]  then  he  may  dispose  of  bis  home- 
stead by  will  [she  made  none]  free  from 
limitation  herein  [the  last  above]  Imposed, 
and  If  this  be  not  done  [no  will  made]  the 
land  [What  land?  The  homestead?  No,  or 
it  would  have  said  so.  What  lands  are  wo 
talking  about?  Lauds  allotted  to  citizens 
hereunder — the  whole  allotmentl  shall  de- 
scend to  his  heirs  according  to  the  laws  of 
descent  and  distribution  of  the  Creek  Nation, 
free  from  such  limitation."  What  limita- 
tion? The  last  above  on  the  homestead. 
Hence,  as  the  lands  in  controversy  were 
"lands  allotted"  within  the  purview  of  the 
first  words  of  this  section,  they  fell  squarely 
within  it,  and  their  devolution  is  governed 
according  to  the  laws  of  descent  and  distribu- 
tion of  the  Creek  Nation  In  force  at  the  time 
of  the  death  of  Castella  Brown. 

But  there  was  a  vast  number  of  citizens  of 
the  Creek  Nation  who  were  entitled  to  be  m- 
rolled  when  the  land  ofilce  opened  April 
1,  1809,  but  who,  up  to  the  time  of  making 
this  agreement  had  not  been  enrolled,  several 
of  whom  had  died,  and  others  who  might  die 
before  receiving  their  altotments.  Accord- 
ingly it  was  provided  In  the  same  agreement: 
"Sec.  28.  All  citizens  who  were  living  on  the 
first  day  of  April,  eighteen  hundred  and  nine- 
ty-nine, entitled  to  be  [not  those  who  had 
been]  enrolled  under  [section  21  of  the  Curtis 
Bill]  shall  be  placed  upon  the  rolls  to  be 
made  [the  names  already  enroHed  were  to 
stand]  by  said  commission  under  said  act  of 
Congress,  and  if  any  such  citizen  [1.  e,  one 
entitled  to  enrollment  on  April  1,  1809]  has 
died  since  that  time,  or  may  hereafter  die, 
before  receiving  his  allotment  of  land  and 
distributive  share  of  all  the  funds  of  the 
tribe,  the  lands  and  money  to  which  he 
would  be  entitled.  If  living,  shall  descend  to 
his  heirs  according  to  the  laws  of  descent 
and  distribution  of  the  Creek  Nation,  and  be 
allotted  and  distributed  to  them  according- 
ly." In  short,  sections  6  and  7  of  this  agree- 
ment fix  the  descent  of  the  allotment  (both 
surplus  and  homestead)  In  cases  where  the 
alk>ttee  receives  his  allotment  before  he  dies, 
and  section  28  fixes  it  in  cases  where  be  dies 
before  receiving  his  allotment  In  either  case 
it  was  intended  to  "descend  to  his  heirs  ac- 
cording to  the  laws  of  descent  and  distribu- 
tion of  the  Creek  Nation."  This,  we  think, 
is  a  literal  construction  of  these  sections,  as 
was  intended.  "The  land"  referred  to  in  sec- 
tion 7,  and  "the  lands"  referred  to  in  sec- 
tion 28,  mean  one  and  the  same  thing,  and 
both  have  reference  to  the  entire  allotment. 
This  meaning  must  be  given  to  "the  land" 
referred  to  in  section  7,  in  order  to  carry 
out  the  Intention  of  Congress.  To  confine  it 
as  simply  referring  to  the  homestead  would 
convitt  Congress  of  a  grave  oversight,  or  as 
intending  an  absurdity,  in  that  under  both 
statutes  the  homestead  would  descend  un- 
der the  laws  of  descent  and  distribution  of 
the  Creek  Nation.  Under  section  28  the  sur- 
plus would  also  so  descend,  while  under  sec- 
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tlon  7  the  Btirplin  wonM  descend  nnder 
the  laws  of  descent  and  distribution  of  Ar- 
kansas, as  set  forth  In  chapter  49  of  Mans- 
field's Digest  (Ind.  T.  Ann.  St  1899,  c.  21). 
This  would  create  endless  confusion,  and 
hence  we  wil)  not  attribute  to  Congress  any 
such  intention.  Black  on  Interpretation  of 
Laws  (section  80)  says:  "Byery  statute  Is 
construed  with  reference  to  its  Intended  scope' 
and  the  purpose  of  the  Legislature  in  enact- 
ing It;  and  when  the  language  Is  amblguoiu, 
or  admits  of  more  than  one  meaning,  it  is  to 
be  taken  in  such  a  sense  as  will  conform  to 
the  scope  of  the  act  and  carry  out  the  pur- 
pose of  the  statute."  The  scheme  was  a  com- 
plete proTision  for  the  devolution  of  real 
property  taken  or  to  be  taken  In  allotment 
tmder  the  terms  of  this  agreement,  and  there- 
fore repealed  chapter  49  of  Mansfield's  Dig. 
(Ind.  T.  Ann.  St.  1899,  c.  21),  if  the  same  was 
ever  In  force  in  the  Creek  Nation;  but  on  this 
we  express  no  opinion. 

But  it  is  contended  that  before  the  death 
of  Costella  Brown,  the  Indian  appropriation 
bill,  approved  Hay  27,  1902  ^  Stat.  258,  e. 
888),  substituted  the  laws  of  descent  and  dis- 
tribution of  Arkansas  for  those  of  the  Creek 
Nation  provided  for  in  the  "Original  Agree- 
ment," by  the  following  provision:  "And 
provided  furthef,  that  the  act  entitled  'An 
act  to  ratify  and  confirm  an  agreement  with 
the  Muskogee  or  Cre^  Tribe  of  Indians,  and 
for  other  purposes,'  approved  March  1,  1901, 
in  so  far  as  it  provides  for  descent  and  dis- 
tribution according  to  the  laws  of  the  Creek 
Nation  is  hereby  repealed  and  the  descent 
and  distribution  of  lands  and  moneys  pro- 
vided for  in  said  act  shall  be  in  accordance 
with  the  provisions  of  chapter  49  of  Mans- 
field's Digest  of  the  Statutes  of  Arkansas  In 
force  In  Indian  Territory"  and  that  the  same 
should  govern  in  this  case.  It  would  seem 
that  the  point  is  well  taken,  were  it  not  for 
the  following  Joint  resolution  passed  on  the 
date  the  above  was  approved,  and  which 
makes  said  act  effective  onty  "from  and  aft- 
er July  1,  1902,"  a  date  subsequent  to  the 
death  of  Castella  Brown:  "Resolved  by  the 
Senate  and  House  of  Representatives  of  the 
United  States  of  America  In  Congress  as- 
sembled, that  the  act  entitled  'An  act  making 
appropriations  for  the  current  and  contingent 
expenses  of  the  Indian  Department  :  id  ful- 
filling treaty  stipulations  with  the  various 
Indian  tribes  for  the  fiscal  year  ending  June 
thirtieth,  nineteen  hundred  and  three,  and  for 
other  purposes,'  shall  take  effect  from  and 
after  July  first,  nineteen  hundred  and  two, 
except  as  otherwise  specifically  provided 
therein."  As  we  can  find  nothing  in  the  act 
referred  to  wherein  It  is  "specifically  pro- 
vided" that  the  laws  of  descent  and  dis- 
tribution of  Arkansas  should  be  immediately 
effective,  we  conclude  that  such  was  not  the 
Intent;  and  therefore  that  part  of  the  Indian 
appropriation  bill,  supra,  approved  May  27, 
1902,  does  not  affect  our  inquiry  In  this  case. 

Now,    who    were   the   heirs    of   Castella 


Brown  under  'Oie  Creek  tew  of  descent  and 
distribution  at  the  time  of  descent  cast?  The 
agreed  statement  of  facta  recites:  "(4)  That 
on  September  22,  1904,  a  patent  describing 
the  West  %  of  the  S.  E.  %  and  the  N.  E.  ^ 
of  the  S.  B.  ^  of  section  9,  township  18  N.. 
range  18  B.,  lying  in  the  Creek  Nation,  being 
120  acres  of  the  land  selected  by  Castella 
Blown  as  above  said  was  executed  and  deliv- 
ered to  the  heirs  of  Castella  Brown,  deceased. 
(5)  That  on  September  22,  1904,  a  patent  de- 
scribing the  S.  B.  %  of  the  S.  B.  ^  of  sec- 
tion 9,  township  18  N.,  range  18  B.,  being  the 
homestead  and  part  of  the  land  selected  afore- 
said by  Castella  Brown,  was  executed  to  the 
heirsof  Castella  Brown,deoeaBed,  by  the  Prin- 
cipal Chief  of  the  Creek  Nation,  and  approv- 
ed by  the  Secretary  of  the  Interior."  From 
which  we  Infer  that  the  patent  Issued  "to 
the  heirs  of  Castella  Brown,  deceased,"  leav- 
ing It  to  Judicial  construction  as  to  who  they 
were,  and  the  distributive  share  of  each. 
Clark  V.  Lord,  20  Kan.  890.  It  is  further 
agreed:  "(8)  That  the  Creek  Nation,  as  a 
political  sovereignty,  had  a  written  and  codi- 
fied form  of  laws,  and  that  the  complaint 
filed  by  plaintiff  gives  a  correct  copy  of  the 
Creek  law  applicable  to  the  descent  and  dis- 
tribution of  the  estate  of  Castella  Brown,  de- 
ceased, as  contained  in  the  Creek  printed 
statutes." 

Turning  to  the  complaint,  we  find  those 
Creek  laws  of  descent  and  distribution  to  be: 

"Sec.  6.  Be  it  further  enacted  that  If  any 
person  die  without  a  will,  having  property 
and  children,  the  property  shall  be  equally 
divided  among  the  children  by  disinterested 
persons  and  in  all  cases  where  there  are  no 
diildren,  the  nearest  relation  shall  inherit  the 
property." 

"Sec.  8.  The  lawful  or  acknowledged  wife 
of  a  deceased  husband  shall  be  entitled  to 
one-half  of  the  estate,  if  there  are  no  other 
heirs,  and  an  heir's  part  If  there  should  be 
other  heirs  In  all  cases  where  there  Is  no  will. 
The  husband  surviving  shall  Inherit  of  a  de- 
ceased wife  in  like  manner." 

"Sec.  1.  All  noncitizens  not  previously  adopt- 
ed, and  being  married  to  citizens  of  this 
nation,  or  having  children  entitled  to  citizen- 
ship, shall  have  the  right  to  live  In  this  na- 
tion and  mjoy  all  privileges  enjoyed  by  oth- 
er citizens,  except  In  participation  In  the  an- 
nuities and  final  participation  in  the  lands.". 

It  is  urged  by  Creek  Land  &  Improvement 
Company  that  this  law  does  not  provide  a 
complete  and  intelligent  system  by  which  the 
property  of  deceased  Creek  citizens  can  be 
distributed,  or  which  the  courts  can  enforce, 
for  the  reason,  as  Is  contended,  that  the 
Creeks,  up  to  the  time  of  allotment,  had  no 
such  thing  as  an  Individual  ownership  of  land 
In  the  Creek  Nation,  but  a  bare  right  of  pos- 
session and  use,  a  simple  chattel  interest, 
which  passed  like  other  personal  property. 
As  a  historical  fact  we  have  no  doubt  the 
statonent  is  true,  but  as  Congress  has  de- 
I  dared  that  these  lands  shall  descend  "AC- 
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«ordIng  to  the  laws  of  descent  and  distribu- 
tion of  the  Creek  Nation,"  we  will  not  stop 
to  comment  upon  the  wisdom  of  the  act,  but 
proceed,  as  Is  our  duty,  to  carry  the  same  in- 
to effect  "to  the  l)eBt  of  our  learning  and  abil- 
ity." 

As  Castella  Brown  died  intestate  without 
child  or  the  issue  of  child  or  children  her 
surviving,  leaving  her  surrlTlng  a  husband, 
father,  and  mother,  three  sisters,  and  a  broth- 
er, let  us  first  determine  which  of  them  is  her 
"nearest  relation,"  for  such  must  Inherit  the 
property  under  section  6,  supra.  Welwter'B 
International  Dictionary  (1907)  defines  the 
word  "relation"  to  be  "a  person  connected  by 
consanguinity  or  affinity ;  a  relative ;  a  kins- 
man or  kinswoman."  Bouvler's  Law  Diction- 
ary defines  a  relative  to  be  "one  connected 
with  another  by  blood  or  affinity ;  a  relation ; 
a  kinsman;  a  kinswoman."  Without  doubt 
the  "nearest  relation"  is  meant  by  section  6 
to  be  some  one  person,  and  that  person  to  be 
neither  husband  nor  wife  of  the  deceased,  as 
they  are  provided  for  in  section  8.  Besides 
it  has  been  held  by  the  great  weight  of  au- 
thority that  a  husband  cannot  properly  be 
considered  a  relative  of  bis  wife,  or  a  wife  a 
relative  of  her  husband.  Bacon  on  Benefit 
Societies  and  Life  Insurance,  {  260-a,  says: 
"There  seems  to  be  no  authority  for  hold- 
ing that  the  word  'relation,'  in  its  strict, 
legal,  and  technical  sense,  includes  husband 
or  wife.  On  the  contrary,  authorities  are 
found  very  direct  and  explicit  to  the  point 
that  they  are  not  relations.  Thus  in  2  Wil- 
liams on  Executors,  p.  1004,  it  is  laid  down 
that:  'No  person  can  regularly  answer  the 
description  of  relations  but  those  who  are 
akin  to  the  testator  by  blood.  A  wife,  there- 
fore, cannot  claim  imder  a  bequest  of  her  hus- 
band's relations,  nor  a  husband  as  a  relation 
of  his  wife.'  The  Supreme  CJourt  of  Pennsyl- 
vania (Storer  v.  Wbeatley's  Ex'rs,  1  Pa.  506) 
has  decided  that  in  a  will  the  terms  'my  near- 
est relations  or  connections,'  do  not  include 
the  testator's  wife.  The  decision  says:  'A 
wife  is  no  more  a  relation  of  the  husband 
than  he  is  of  himself.'  The  English  rule  is 
the  same  (14  Ves.  372).  The  word  'relations' 
includes  only  relations  by  blood,  and  not  con- 
nections by  marriage,  even  a  husband  or 
wife" — citing  auttiorities.  Kimball  v.  Story, 
108  Mass.  382;  Worsiey  v.  Johnson,  3  Atk. 
761.  "The  phrases  'related  to,'  'relations,' 
and  'next  of  kin,'  whether  used  in  a  statute, 
will,  or  contract  have,  by  a  perfectly  uniform 
course  of  decisions,  been  held  to  include  only 
relations  by  blood,  and  not  connections  by 
marriage,  not  even  a  husband  or  a  wife." 
Sup.  Council  Or.  Cho.  Friends  v.  Bennett,  47 
N.  J.  Eq.  39,  19  Atl.  78.5,  24  Am.  &  Eng.  Enc. 
of  Law,  278,  says:  "The  definition  common- 
ly given  of  'relative'  or  'relation'  Is  "a  person 
connected  with  another  by  consanguinity  or 
affinity' ;  tmt  In  view  of  the  decisions  it  would 
seem  that  the  word  has  not,  technically,  so 
extensive  a  meaning  as  this,  and  Is  more 
properly  confined  to  connections  by  consan- 


guinity akMie"— citing  authorities.  "It  baa 
been  held  frequently  that  in  its  strict  techni- 
cal sense  the  word  'relative'  or  'relation'  does 
not  include  a  husband  or  a  wife."  Neither  is 
this  "nearest  relation"  intended  to  be  a  child 
of  the  Intestate,  for  the  children  are  provid- 
ed for  in  the  same  section;  and,  besides,  it 
has  been  held  that  children  are  not  relatives. 
Hargudine  v.  Pulte,  27  Mo.  423. 

Then,  if  the  term  "nearest  relation"  ex- 
cludes the  husband  and  wife  and  the  children, 
as  Castella  Brown  had  her  surviving  a  father 
and  mother  and  sisters  and  a  brother,  let  us 
see  which  one  of  these  fall  within  the  term. 
In  Swasey  v.  Jaques,  144  Mass.  135,  10  N.  B. 
758,  59  Am.  Rep.  65,  Field,  J.,  speaking  for 
the  court,  said:  "It  is  certainly  difficult  to 
distinguish  between  tlie  expressions  'next  of 
kin,'  'nearest  of  kin,'  'nearest  of  kindred,'  and 
'nearest  blood  relations';  and  primarily  the 
words  Indicate  the  nearest  degree  of  consan- 
guinity. •  •  •••  And  so  we  are  of  the 
opinion  that  "nearest  relations"  Indicates  the 
"nearest  degree  of  consanguinity,"  and  Is 
equivalent  to  "next  of  kindred."  Therefore 
the  inquiry  is,  which  is  "next  of  kindred"  to 
Castella  Brown,  her  father  and  mother,  or 
her  sisters  and  brother?  Chancellor  Kent  in 
volume  4  of  the  thirteenth  edition  of  his  Com- 
mentaries, p.  395,  answers  the  question  for  us 
when  he  says:  "  •  •  •  But  the  next  of 
kindred  to  the  intestate,  I  presume,  must  be 
the  parents,  if  living.  They  are  nearer  of  kin 
than  brothers  and  sisters.  •  »  • "  And  so 
we  say  that  the  parents  of  Castella  Brown 
are  her  "nearest  relations";  and  now  the 
question  is,  which  one  of  them  Is  her  "nearest 
relation,"  Cynthia  Tolliver,  her  mother,  or 
George  Brown,  her  father?  The  latter  of 
whom  Is  not  before  the  court.  In  determin- 
ing between  the  parents  of  Castella  Brown 
as  to  which  of  them  Is  her  "nearest  relation," 
and  therefore  entitled  to  take  this  Inheri- 
tance, let  us  take  a  general  view  of  the  situa- 
tion. In  80  doing  we  shall  not  exercise,  al- 
though we  have  a  very  wide  field  of  Inquiry. 
In  Davison  v.  Gibson,  56  Fed.  446,  5  C.  C.  A. 
546,  the  court  said:  "The  court,  in  making 
up  its  opinion  of  the  law  of  the  case,  Is  not 
limited  In  Its  researches  to  legal  literature. 
It  may  consult  works  on  collateral  sciences 
or  arts  or  history,  touching  the  topic  on  trial, 
and  may  appeal  to  the  public  archives  for 
this  purpose" — citing  many  authorities. 

On  August  11,  1852,  the  United  States,  pur- 
suant to  treaty  made  with  the  Creeks  on  Fet>- 
ruary  14,  1833,  by  patent  ceded  to  the  Mus- 
kogee or  Creek  Nation  in  fee  all  the  lands 
within  the  boundary  heretofore  claimed  by 
that  tribe  within  this  state.  That  patent,  in 
reciting  said  treaty,  quotes:  "Art  3.  The 
United  States  will  grant  a  patent  in  fee  sim- 
ple to  the  Creek  Nation  for  the  land  assigned 
said  nation  by  this  treaty  of  convention, 
whenever  the  same  shall  have  been  ratified 
by  the  President  and  Senate  of  the  United 
States  •  •  • " — and  proceeds  to  convey 
the  lands,  "to  have  and  to  bold  the  same  un- 
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to  the  said  tribe  of  Indians  so  long  as  they 
shall  exist  as  a  nation  and  continue  to  occu- 
py the  country  hereby  assigned  to  them." 
Since  then,  as  said  in  Davison  ▼.  Gibson, 
supra,  "the  Creek  Nation  has  been  long  rec- 
ognized by  the  United  States  as  'a  domestic 
dependent  nation'  (Cherokee  Nation  v.  Geor- 
gia, 5  Pet.  1,  8  L.  Ed.  25),  as  a  state  In  a  certain 
sense,  although  not  a  foreign  state  or  a  state 
of  the  Union  (Holden  y.  Joy,  17  Wall.  211.  21 
li.  Ed.  523),  as  a  distinct  community,  with 
imnndariefl  accurately  described  (Worcester 
T.  Georgia,  6  Pet.  615.  8  L.  Ed.  483),  and  as  a 
domestic  territory  (Mackey  t.  Cox,  18  How. 
100,  15  L.  Ed.  299).  The  right  of  local  self- 
government  has  been  accorded  to  the  Creek 
Nation  from  the  earliest  times.  The  laws 
and  customs  of  the  nation  adopted  for  the 
government  and  protection  of  the  memlwrs 
thereof  by  birth  or  adoption  have  never  been 
Interfered  with  by  the  United  States.  Rights 
acquired  under  these  laws  and  customs  have 
been  respected  and  enforced." 

Furthermore,  it  Is  agreed  in  this  case:  "(7) 
That  the  Creek  Nation  or  tribe  of  Indians 
had  a  form  of  government  republican  In  form, 
had  a  written  Constitution  providing  for  the 
three  co-ordinate  branches  of  government,  to 
wit,  the  executive.  Judicial,  and  legislative, 
that  the  Principal  Chief  was  the  principal  ex- 
ecutive officer,  that  the  national  council  was 
the  legislative  body,  and  that  the  Supreme 
Court  and  the  district  courts  were  the  Judi- 
cial bodies.  (8)  That  the  Creek  Nation,  as 
a  political  sovereignty,  liad  a  written  and 
codified  form  of  laws.  •  •  •  (<))  It  is  al- 
so agreed  that  the  Constitution  of  the  Creek 
Nation,  as  in  force  at  the  times  mentioned  In 
the  complaint  under  article  3  of  the  Consti- 
tution, aa  shown  by  section  No.  1  is  as  fol- 
lows: The  supreme  law-defining  power  In 
this  nation  shall  be  lodged  in  a  high  court,  to 
be  composed  of  five  (5)  competent,  recognized 
citizens  of  the  Muskogee  Nation,  who  shall 
have  attained  the  age  of  twenty-five  years. 
They  shall  be  chosen  by  the  National  Council 
for  the  term  of  four  years,  and  shall  be  paid 
as  provided  for  by  law.  (10)  •  •  •  There 
was,  In  fact,  a  legally  organized  and  consti- 
tuted Supreme  Court  of  the  nation,  and  that 
said  Supreme  Court  of  the  Creek  Nation. 
♦  •  • "  Thus,  although  we  see  in  the 
Creeks,  at  the  time  of  the  enactment  of  the 
statute  under  construction,  a  tribal  form  of 
govennnent,  with  the  fee  to  its  lands  in  the 
tribe,  yet  we  also  see  in  them  a  keen  appre- 
ciation of  the  rights  of  proiiorty,  hedged  about 
by  safeguards  of  law  suitable  to  their  con- 
dition. We  also  see  that  there  existed  among 
them  from  the  earliest  times  the  rights  of 
separate  property  in  the  wife.  In  Davison 
V.  Gibson,  50  Fed.  446,  5  C.  C.  A.  540.  the 
court  further  say:  "In  Col.  Hawkins'  His- 
tory of  the  Creeks  and  Their  Customs  and 
Laws,  published  In  the  collections  of  the 
Georgia  Historical  Society  (volume  3.  pt.  1, 
p.  74)  it  is  said:  'Marriage  gives  no  right  to 
the  husband  over  the  property  of  his  wife. 


and  when  tbey  part  she  keeps  the  children 
and  the  property  belonging  to  them.'  •  •  • 
Mr.  Schoolcraft  makes  substantially  the  same 
statement  as  Col.  Hawkins,  in  reference  to 
the  customs  and  laws,  on  this  subject  of  the 
Creek  and  some  other  nations  in  the  Indian 
Territory."  Schoolcraft's  History  of  the  In- 
dian Tribes,  pt.  1,  p.  283. 

Now  let  us  see  how,  according  to  tribal 
customs,  this  property  descends.  Speaking 
of  the  tribal  organization  of  the  American 
Indian,  "The  American  Race,"  by  Daniel  G. 
Brlnton  (1901),  at  page  45,  says:  "The  gens 
is  'an  organized  body  of  consangnineal  kin- 
dred.' •  •  •  An  Indeterminate  number  of 
these  gentes  make  up  the  tribe;  •  •  • 
each  gens  •  ♦  •  electing  its  own  chief- 
tain, and  deciding  on  all  questions  of  prop- 
erty •  •  •  within  its  own  limits.  Mar- 
riage within  the  gens  is  strictly  prohibited, 
and  descent  Is  traced  and  property  descends 
in  the  female  line  only.  This  is  the  Ideal 
theory  of  the  American  tribal  organization, 
and  we  may  recognize  its  outlines  almost 
anywhere  on  the  continent  •  •  •••  The 
same  work  (page  48)  says:  "Where  maternal 
descent  prevailed,  it  was  she  who  owned  the 
property  of  the  pair,  and  could  control  it 
as  she  listed.  It  passed  at  her  death  to  her 
blood  relatives,  and  not  to  his.  Her  children 
looked  upon  her  as  their  parent,  but  esteemed 
their  father  as  no  relation  whatever."  The 
same  work  (pnge  8.~>),  in  speaking  of  the 
Chahta-Muskokis,  says:  "The  gentile  system, 
with  descent  In  the  female  line,  prevailed 
everywhere.  The  Creeks  counted  more  than 
20  gentes.  •  •  •  In  the  towns  each  gens 
lived  In  a  quarter  by  itself,  and  marriage 
within    the    gens    was    strictly    prohibited. 

*  •  •  The  chief  of  each  town  was  elected 
for  life  from  a  certain  gens,  but  the  office 
was  virtually  hereditary,  as  it  passed  to  his 
nephew  on  his  wife's  side,  unless  there  were 
cogent  reasons  against  it."  In  "A  Migration 
Legend  of  the  Creeks,"  by  Albert  8.  Gatschet 
of  the  United  States  Bureau  of  Ethnology, 
Washington,  D.  C.  (volume  1.  p.  153),  in 
speaking  under  the  head  "The  Cre^  Gov- 
ernment," says:  "Among  the  Creeks,  Seml- 
noles,  and  all  other  Maskoki  tribes  descent 
was  in  the  female  line.  Every  child  bora  be- 
longed to  the  gens  of  its  mother,  and  not  to 
that  of  its  father,  for  no  man  could  marry 
into  his  Own  gens.  In  case  of  the  father's 
death  or  Incapacity  the  children  were  cared 
for  by  the  nearest  relatives  of  the  mother." 
The  same  work  (page  15(1)  says:  "Several 
gentes,  with  their  families,  united  into  one 
town  or  settlement,  live  under  one  chief,  and 
thus  constitute  a  tribe.  •  •  •  The  town 
elects   him   for  life   from    a   certain   gens. 

♦  *  *  When  the  mlko  dies  the  next  of  kin 
in  the  maternal  line  sncceeds  him.  usually  his 
nephew.  •  •  • "  gee,  also.  Coll.  Ga.  Hist 
Society,  vol.  1,  p.  093.  Also  In  Coll.  Ga.  Hist 
Socy.  p.  74.  under  the  head  of  "Adultery," 
we  find:  "They  cut  oft  the  hair  of  the  wo- 
man, which  they  carry  to  the  square  In  tri- 
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iimpb.  If  they  apprehend  but  one  of  the  of- 
fenders and  the  other  escapes,  they  go  and 
take  satisfaction  from  the  nearest  relation." 

In  construing  this  statute  (section  6),  then, 
it  will  be  seen  that  "nearest  relation"  is  a 
term  of  peculiar  meaning  and  great  antiquity 
in  the  laws  of  that  tribe,  and  in  view  of  that 
fact,  and  that  Castella  Brown  derlTed  her 
Inheritable  blood  from  her  mother,  and  not 
from  her  father,  who  was  an  Intermarried 
noncltlzen,  would  it  he  too  much  to  attribute 
the  intent  of  the  lawmakers  of  that  statute 
to  be  that  the  same  should  be  so  construed 
as  to  keep  the  property  in  the  gens  of  the 
mother?  We  are  fully  pei-suaded  that  such 
construction  was  Intended.  Further,  If  these 
parties  were  both  citizens,  by  blood,  of  the 
tribe,  would  it  be  too  much  to  say  that  the 
"nearest  relation,"  as  between  the  father  and 
mother  of  the  intestate,  was  Intended  to  be 
that  parent  on  the  part  of  whom  the  property 
descended  or  was  derived  and  into  whose  gens 
it  should  go  on  descent  cast?  With  this  con- 
struction this  section  would  follow  closely  the 
idea  of  descent  contained  in  chapter  18.  8  1, 
Comp.  St.  D.  C.,  and  would  be,  by  supplement- 
ing it  with  the  law  of  the  forum  at  the  time 
of  descent  cast  (Davison  v.  Gtbsou,  supra), 
in  substance:  "Sec.  6.  Be  it  further  enacted 
that  if  any  person  die  without  a  will,  having 
property  and  children,  the  proi)erty  shall 
descend  to  the  child  or  children  and  their 
descendents,  of  any,  equally,  and  If  no  child 
or  descendent,  and  the  estate  descended  to  the 
Intestate  on  the  part  of  the  father,  tlien  to 
the  father,  and  if  no  father  living,  then  to 
the  brothers  and  sisters  of  the  blood  of  the 
father,  etc.  If  the  estate  descended  to  the 
Intestate  on  the  part  of  the  mother,  then  to 
the  mother,  and  if  no  mother  living,  then  to 
the  brothers  and  sisters  of  the  blood  of  the 
mother,"  etc. 

We  are  therefore  clearly  of  the  opinion 
that  the  "nearest  relation"  in  this  case  was 
intended  to  be  Cynthia  ToUiver,  the  mother 
of  Castella  Brown,  the  intestate,  and  that 
she  Is  entitled,  under  section  6,  to  take  the 
inheritance,  unless  the  contention  of  the  plain- 
tiff In  error  De  Grnffenreid  can  be  success- 
fully maintained,  and  that  is  that  Ben  Reeves, 
the  husband  of  Castella  Brown,  her  surviv- 
ing, is  entitled  to  one-half  of  her  allotment 
under:  "Sec.  8.  Tlie  lawful  or  acknowledged 
wife  of  a  deceased  husband  shall  l>e  entitled 
to  one-half  of  the  estate,  if  there  are  no 
heirs,  and  an  heir's  part  if  there  should  be 
other  heirs  In  all  cases  where  there  is  no 
will.  The  husband  surviving  shall  Inherit 
of  a  deceased  wife  In  like  manner,"'  which,  he 
says,  should  be  eonstrue<l  to  read:  "Sec.  8. 
The  lawful  or  acknowledged  wife  of  a  de- 
ceased husband  shall  be  entitled  to  one-half 
of  the  estate,  if  there  are  no  children,  and 
a  child's  part  If  there  should  be  other  heirs 
In  all  cases  where  there  Is  no  will.  The 
husband  surviving  shall  inherit  of  a  deceased 
wife  In  like  manner."  He  admits  that  Ben 
Reeves  is  an  Intermarried  noncitlzen  of  the 


Creek  Nation,  and,  In  effect,  that  when  section 
8  was  enacted  such  were  not  intended  to 
take,  but  Insists  that,  since  that  time,  the 
Creek  law  has  been  changed,  and  permits 
such  to  inherit  from  the  citizen  wife. 

In  considering  this  construction,  let  us  take 
another  general  view  of  the  history  of  this 
tribe.  After  the  Issuance  of  the  patent  afore- 
said, by  the  United  States  to  the  Creek  Na- 
tion, the  Creek  people  migrated  from  their 
homes  In  the  East,  and  settled  upon  the  lands 
therein  described.  For  a  long  time  they  were 
comparatively  free  from  intrusion,  but  in  the 
course  of  time  noucitlzens  sought  to  and  did 
settle  among  them.  After  repeated  futile 
efforts  to  exclude  them  by  legislation,  the 
National  Council  passed  an  act,  which  we 
find  In  the  Compilation  of  the  Creek  laws  of 
1800  (article  4,  p.  6C),  which  reads :  "Sec.  1. 
No  noncltlzen  shall  have  a  right  to  reside 
In  or  to  own  any  kind  of  property  within  the 
Muskogee  Nation,  except  by  permit,  and  any 
noncltlzen,  without  a  permit,  who  shall  make 
any  improvements  within  the  Muskogee  Na- 
tion, shall  forfeit  the  same  to  the  nation." 
This  section  shows  in  a  marked  degree  the 
temper  of  the  tribe  as  displayed  towards  non- 
citlzeus  who  had  not  intermarried  with  citi- 
zens thereof.  In  short,  it  is  plain  he  had  few 
rights  that  the  tribal  government  felt  called 
upon  to  respect.  It  seems  that  the  rights  of 
the  intermarried  noncitlzens  were  somewhat 
more  respected,  for  In  that  article  we  find: 
"Sec.  2.  This  article  shall  not  be  construed 
so  as  to  interfere  with  persons  who  are  in- 
termarried with  citizens  of  the  Muskogee  Na- 
tion, or  so  as  to  Interfere  with  any  rights 
guarantetnl  by  treaty."  Up  to  as  late  as 
October  28,  1893,  the  Supreme  Court  of  the 
Creek  Nation,  In  the  case  of  Edward  Gibson 
V.  J.  P.  Davison,  cited  on  i)age  19  of  the  rec- 
ord, "dismiss  the  case  for  want  of  jurisdic- 
tion of  Edward  Gibson,"  although  at  that 
time  he  was  an  intermarried  noncltlzen  of 
the  Creek  Nation,  and  the  husband  of  Julia 
Gibson,  deceased.  It  was  not  until  April  6, 
1894.  that  the  Creek  courts  ever  asserted 
Jurisdiction  over  the  property,  much  less  the 
persons  of  Intermarried  noucitlzens,  and  that 
was  by  virtue  of  the  act  of  that  date,  set 
forth  on  page  18  of  the  record,  and  recited 
in  the  agreed  statement  of  facts  herein.  In 
the  light  of  these  facts  let  us  see  what  act 
of  the  Creek  Council,  if  one  there  be,  admit- 
ted an  Intermarried  noncltlzen  to  share  in 
the  deceased  wife's  allotment 

Under  the  circumstances,  we  think  that  he 
who  asserts  the  right  should  prove  it,  at 
least  by  fair  Intendment.  But  it  would  seem 
that  the  act  of  April  C,  1804,  shows  a  recog- 
nition of  certain  rights  theretofore  awjuired 
by  Intermarried  noncitlzens.  In  part,  it  says: 
"The  Jurisdiction  of  our  courts  shall  extend 
to  controversies  over  property  and  property 
rights  acquired  by  Intermarried  noncitlzens 
of  our  nation,  who,  by  virtue  of  this  Inter- 
marriage with  citizens,  acquired  such  prop- 
erty rights  and  privileges,     •    ♦     •"    ard 


Digitized  by 


Google 


638 


83  PACIFIC  REPOBTEa 


(OkL 


would  seem  to  refer  to  tbe  act  of  the  Creek 
Council,  set  forth  in  the  Compilation  of  1890 
(page  66),  supra:  "Sec.  1.  All  noncltizens, 
not  previously  adopted,  and  being  married  to 
citizens  of  this  nation,  or  having  children 
entitled  to  citizenship,  shall  have  the  right 
to  live  In  this  nation  and  enjoy  all  privi- 
leges enjoyed  by  other  citizens,  except  par- 
ticipation lu  the  annuities  and  final  participa- 
tion in  the  lands."  Now,  whatever  might 
have  been  within  the  purview  of  the  Creek 
Council  at  the  time  of  the  enactment  of  sec- 
tions 6  and  8  of  their  statutes  of  descent  and 
distribution,  this  section  1,  perhaps,  and  of 
ne<-esslty  the  act  of  April  6,  18W,  supra,  was 
enacted  in  view  of  fast  approaching  allot- 
ment, and  gives,  without  reserve,  to  the  in- 
termarried noncltlzen.  "all  privileges  enjoy- 
ed by  other  citizens,  except  participation  in 
the  annuities  and  final  participation  in  tbe 
lands."  This  act  was  Intended  to  and  did 
extend  to  the  Intermarried  noncltlzen  the 
right  to  inherit  under  tribal  law,  and  put  him 
on  the  same  footing,  under  that  law,  with 
all  other  citizens,  except,  as  so  aptly  express- 
ed by  the  learned  Judge  of  the  United  States 
Court  for  the  Western  District  of  the  Indian 
Territory  in  the  case  of  Edward  Porter  et 
al.  V.  Eck  E.  Brook,  "that  he  shall  not  be 
counted  in  making  up  the  great  fraction 
which  shall  express  what  share  of  the  soil 
shall  belong  to  each  citizen ;  that  Is,  he  shall 
not  receive  an  allotment." 

In  holding  this  we  are  not  unmindful  of 
the  two  cases  decided  by  the  Siipreme  Court 
of  the  Creek  Nation,  set  forth  in  full  In  the 
very  able  brief  of  Iowa  Land  &  Trust  Com- 
pany, especially  the  Rogers  Case  (decided  Oc- 
tober 21,  1805),  cited  on  page  10,  and  which 
passed  upon  the  rights  of  John  T.  Rogers,  an 
intermarried  white  man,  under  the  Creek 
law,  by  virtue  of  descent  cast  by  his  wife  in 
1881.  The  court  in  that  case  held  that  he 
was  "not  an  heir  at  law"  of  his  wife,  that 
such  "must  necessarily  be  a  bona  fide  citizen 
entitled  to  all  the  rights,  privileges,  and  Im- 
munities of  our  body  politic,"  and  that  "no 
citizen  by  marriage  can  acquire  such  rights." 
But  since  that  time,  as  shown  by  section  1, 
supra,  of  the  Compilation  of  1800.  as  the 
Creek  Council  passed  an  act  expressly  pro- 
viding that  Intermarried  noncltizens  "shall 
have  the  right  to  live  in  this  nation  and  en- 
Joy  all  the  privileges  enjoyed  by  other  citi- 
zens, except,"  etc.,  we  think  It  thus  vested 
in  the  intermarried  noncltlzen  the  prereq- 
uisites mentioned  in  that  decision  to  con- 
stitute an  heir  at  law,  and  that  Ben  Reeves 
falls  within  the  terms  thereof.  In  this  we 
are  borne  out  by  a  later  decision  of  the  Su- 
preme Court  of  the  Creek  Nation.  This  case 
Is  quoted  in  full  on  page  19  of  the  record. 
It  was  decided  by  that  court  In  1803,  only 
a  short  time  after  section  1,  supra,  was  put 
in  compilation,  and  passed  upon  the  rights  of 
an  intermarried  noncltlzen  to  inherit  from 
his  citizen  wife,  who  had  died  in  1801.  It 
appears  in  that  case  that  section  1  was  un- 


der construction  by  the  Supreme  Court  of 
the  Creek  Nation,  and  was  certainly  so  by 
the  Cnited  States  Circuit  Court  of  Appeals, 
where  the  case  was  afterwards  tried.  Tbe 
opinion  of  the  Supreme  Court  of  the  Creek 
Nation  in  that  case,  "relative  to  Edward  Gib- 
sou,  finds  that  he  is  not  a  bona  fide  citizen 
of  the  M.  N.  [Muskogee  Nation],  and  simply 
entitled  to  his  own  property,  and  an  heir's 
part  of  the  Julia  Gibson  estate;  therefore, 
dismiss  the  case  for  want  of  Jurisdiction  of 
Edward  Gibson."  This  controversy,  to  be 
sure,  was  over  personal  property,  but  the 
construction  was  made  by  that  court  in  the 
face  of  impending  allotment,  which  came 
shortly  following  the  creation  of  the  Dawes 
Commission  In  1803,  and  was,  no  doubt  made 
with  full  knowledge  of  Its  far-reaching  effect. 
And,  furthermore,  when  in  the  "Original 
Agreement"  the  Creek  people  said  that  the 
allotments  made  thereunder  should  descend 
under  the  laws  of  descent  and  distribution 
of  the  Creek  Nation.  It  necessarily  follows 
that  they  meant  that  therein  the  Intermar- 
ried noncltlzen  husband  should  receive  out  of 
his  citizen  wife's  allotment  an  heir's  part  un- 
der section  1,  supra,  pursuant  to  the  ruling 
of  the  Supreme  Court  of  the  tribe  In  the 
Gibson  Case.  It  Is  well  settled  that: 
«'•  •  *  Whenever  Congress  In  legislating 
for  the  District  of  Cohmibia  or  tbe  terri- 
tories has  borrowed  from  the  statutes  of  a 
state  provisions  which  had  received  in  that 
state  a  known  and  settled  construction  before 
their  enactment  by  Congress,  that  construc- 
tion must  be  deemed  to  have  been  adopted 
by  courts,  together  with  the  text  which  it  ex- 
pounded, and  the  provisions  must  be  con- 
strued as  they  were  understood  at  the  time 
In  the  state."  26  Am.  &  Eng.  Enc.  of  Law,  p. 
702.  And  as  tiiere  Is  no  reason  why  the  laws 
of  the  Creek  Nation  and  the  decisions  of  its 
Supreme  Court  should  be  placed  upon  a  dif- 
ferent footing  from  those  of  any  other  state 
or  territory  of  the  Union  (Mackey  et  al.  v. 
Cox,  18  How.  100.  15  L.  Ed,  290),  we  are  of 
the  opinion  that  when  Congress,  by  the  terms 
of  the  "Original  Agreement,"  adopted  the 
laws  of  descent  and  distribution  of  the  Creek 
Nation,  supra.  It,  at  the  same  time,  adopted 
the  constnictlon  placed  thereon  prior  thereto 
by  the  Supreme  Court  of  that  nation,  and 
that  we  are  bound  by  that  construction. 

But  that  decision  simply  holds  that  he  Is 
entitled  to  an  "heir's  part,"  and  It  yet  re- 
mains for  us  to  determine.  If  we  can,  what 
is  meant  by  an  "heir's  part"  Since  section 
8,  supra,  was  not  Intended,  then,  at  the  time 
it  was  enacted,  to  cover  intermarried  non- 
citizens,  but  was  made  to  do  so  by  section  1, 
supra,  and  tbe  decision  of  the  Supreme  Court 
of  the  Creek  Nation,  let  us  first  get  what 
light  we  can  from  the  face  of  these  sections 
construed  with  section  6,  before  attempting 
its  final  construction.  In  other  words,  let 
us  look  to  the  face  of  all  three,  with  a  view 
of  construing  them  all  together.  Construing 
the  word  "heir"  or  "heirs,"  as  used  in  sec- 
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tion  8,  In  Its  technical  sense,  and  under- 
Btood  by  the  profession  generally,  the  intent 
would  appear  on  its  face  to  be  to  postpone 
the  inheritable  right  of  the  husband  until 
after  that  of  the  remotest  heir  of  the  blood 
of  the  wife.  It  would  thus  seem  that  he  was 
only  intended  to  take  one-half  of  the  estate 
to  avoid  an  escheat,  if  such  there  were  under 
the  Creek  law.  Or,  if  there  should  be  dis- 
covered even  the  remotest  heir  or  heirs  of 
the  blood  of  the  wife,  the  husband  should 
share  it  with  him  or  them  in  equal  parts. 
This  intent  might  be  plausible  if  the  statute 
was  enacted  to  apply  alone  to  the  inheritable 
right  of  an  intermarried  noncitlzen  husband, 
but  when  we  know  that  It  was  Intended  to 
protect  also  the  inheritable  right  of  a  citizen 
husband,  and  the  inheritable  right  of  a  citi- 
zen wife,  we  cannot  believe  that  such  was 
the  intention. 

What,  then,  is  meant  by  those  words  in 
that  section,  and  what  did  the  Supreme  Court 
of  the  Creek  Nation  In  the  Gibson  Case  mean 
by  an  "heir's  part?"  It  is  clear  that  they 
were  not  so  used  in  their  technical  sense,  but 
in  the  common  acceptation  of  those  words. 
But,  suppose  they  were  used  in  their  techni- 
cal sense,  who  are  heirs?  Bouvier's  Law 
Dictionary  says  an  "heir"  Is  "he  who  is  born 
or  begotten  In  lawful  wedlock,  and  upon 
whom  the  law  casts  the  estate  In  lands,  tene- 
ments, or  hereditaments  Immediately  upon 
the  death  of  his  ancestor."  What  law?  The 
law  of  the  cotmtry  where  the  land  Is  situated. 
In  this  case  the  Creek  law.  "An  heir  is  who- 
ever by  the  laws  of  the  country  hath  right 
to  Inherit  or  succeed  to  the  estate  immediate- 
ly upon  the  death  of  an  owner,  and  is  differ- 
ent as  the  law  varies  in  different  coimtries." 
Larabee  v.  Larabee,  1  Root  (Conn.)  553. 
What  right  have  we  to  iielleve  that  there  are 
heirs  under  the  Creek  law  other  than  is 
named  in  sections  6  and  8  under  construc- 
tion, and  which  is  agreed  to  be  the  law  of 
descent  and  distribution  of  the  Creek  Nation 
In  force  at  the  time  of  descent  cast  in  this 
case?  None  whatever.  Then  who  are  de- 
nominated "heirs"  under  that  law?  The 
children,  the  "nearest  relation"  (in  this  case 
the  mother),  and  the  husband  or  wife  of  the 
deceased.  Then,  in  this  case,  as  there  are  no 
children,  the  "nearest  relation"  and  this  hus- 
band, it  seems,  would  share  equally  this  es- 
tate, since  he  Is  to  have  "one-half  of  the  es- 
tate If  there  are  no  other  heirs,  and  an  heir's 
part  if  there  should  be  other  heirs."  This  is 
using  the  word  "heir"  as  Interchangeable 
wHh  the  word  "heirs."  In  Stokes  v.  Tan 
Wyck,  83  Va.  724,  3  S.  E.  387,  the  court  said: 
"The  word  'heir'  Is  *nomen  collectlvum,'  em- 
braces all  legally  entitled  to  partake  of  the 
inberltanco.  and  is  interchangeable  with  the 
plural  term  'heirs.' " 

But,  let  that  be  as  It  may,  we  are  clearly 
of  the  opinion  that  those  words  were  not 
used  In  any  technical  but  in  their  common 
sense,  and  that  the  word  "heir"  or  "heirs" 
were  used  In  the  sense  of  "child"  or  "chil- 


dren." "Child"  and  "heir"  In  common  speech 
are  often  used  as  synonymous.  Smith  v. 
Sheehan,  67  N.  H.  344,  39  Atl.  332.  The  tech- 
nical distinction  between  the  terms  is  not 
to  be  resorted  to  In  construction  except  in 
nicely  balanced  cases.  Appeal  of  Lockwood, 
55  Conn.  157, 10  Atl.  517.  In  Butler  v.  Hues- 
tis  et  al.,  68  111.  602,  18  Am.  Rep.  589,  the 
court  say:  "More  latitude  has  been  given  to 
the  construction  of  wills  than  deeds,  and 
there  is  the  highest  authority  for  saying,  to 
effectuate  the  clear  Intention  of  the  testator, 
we  may  construe  the  words  'heir,'  'Issue,' 
'children,'  interchangeably" — citing  Braden  v. 
Cannon,  1  Grant  Cas.  (Pa.)  60;  Bowers  T. 
Porter,  4  Pick.  (Mass.)  198;  Elby  v.  Eby,  5 
Pa.  461.  5  Am.  &  Eng.  Enc.  of  Law  (page 
1003)  says:  "But  where  It  is  necessary  to 
give  effect  to  the  instrument,  or  where  there 
are  other  words  showing  that  'children'  was 
used  In  the  sense  of  'heirs,'  the  term  will  be 
construed  as  a  word  of  limitation  equivalent 
to  'heirs'  or  'heirs  of  the  body' — [citing  au- 
thorities]. So  the  term  'heirs'  has  been  con- 
strued as  equivalent  to  'children'  "—citing 
authorities. 

As  stated,  section  8,  supra,  is  found  in 
Perrlman's  Compilation  of  the  Creek  Laws  of 
1890,  In  chapter  10,  under  the  head  of  "Ad- 
ministration of  Property."  In  that  same 
chapter  we  find:  "Sec.  3.  The  administrator 
shall,  at  all  times,  be  required  to  make  and 
provide  liberal  means  for  the  support  and 
education  of  all  heirs  of  the  deceased,  to 
make  any  trade  that  may  be  of  advantage  to 
such  estate,  and  to  advise  and  direct  the  af- 
fairs of  such  heirs  until  they  sball  have  be- 
come of  age,  according  to  the  laws  of  this 
nation,  or  until  such  heirs  sball  marry,  In 
which  event  the  administrator  sball  turn 
over  to  such  heirs  of  his  or  her  Inheritance 
everything  connected  with  the  estate  that 
may  have  been  placed  In  his  care,  or  Its 
equivalent  in  money  or  other  property."  As 
these  sections  are  In  pari  materia,  let  us  as- 
certain In  what  sense  the  word  "heirs"  was 
used  In  the  latter,  as  it  Is  evident  that  they 
were  used  in  the  same  sense  In  the  former 
section.  The  rule  is:  "In  arriving  at  the  In- 
tent of  the  Legislature  in  enacting  a  statute, 
not  only  must  the  whole  statute  and  every 
part  of  it  be  considered,  but  where  there  are 
several  statutes  in  pari  materia,  they  are  all, 
whether  referred  to  or  not,  to  be  taken  to- 
gether, and  one  part  compared  with  another 
in  the  construction  of  any  material  provision. 
Statutes  are  in  pari  materia  which  relate  to 
the  same  person  or  thing,  or  to  the  same  class 
of  persons  or  things.  •  *  ♦ "  26  Am.  & 
Eng.  Enc.  of  Law,  p.  620.  Section  3  requires 
the  administrator  to  "make  and  provide  liber- 
al means  for  the  support  and  education  of  all 
heirs  of  the  deceased."  This  solicitude  would 
scarcely  be  displayed  except  for  the  children 
of  the  deceased  or  the  children  of  a  deceased 
child. 

We  are  therefore  of  the  opinion  that  by  the 
first  use  of  the  word  "heirs"  in  section  8,  the 
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word  "cbildren"  wag  intended,  and  that  by 
the  use  of  the  word  "other"  before  "children" 
was  intended  to  include  grandchildren  or  the 
descendants  of  any  child  Hying  at  the  death 
of  the  intestate,  so  that  It  should  read  in  con- 
nection with: 

"Sec.  6.  Be  it  further  enacted  that  if  any 
person  die  without  a  will,  baring  property 
and  children,  the  property  shall  descend  to 
the  child  or  cbildren  and  their  descendants, 
if  any,  equally,  and  If  no  child  or  descend- 
ants, and  the  estate  descended  to  the  intes- 
tate on  the  part  of  the  father,  then  to  the 
father,  and  if  no  father  living,  then  to  the 
brothers  and  sisters  of  the  blood  of  the  fath- 
er, etc  If  the  estate  descended  to  the  intes- 
tate on  the  part  of  the  mother,  then  to  the 
mother,  and  if  no  mother  living,  then  to  the 
brothers  and  sisters  of  the  blood  of  the  moth- 
er:   Provided." 

"Sec.  8.  The  lawful  or  acknowledged  wife 
of  a  deceased  husband  shall  be  entitled  to 
one-half  of  the  estate,  if  there  are  no  chil- 
dren or  their  descendants,  and  a  child's  part, 
if  any  such  there  be,  in  all  cases  where  there 
is  no  will.  The  husliand  surviving  shall  in- 
herit of  the  wife  in  like  manner." 

Hence,  we  are  of  the  opinion  that  Cynthia 
Tolliver  is  entitled  to  an  undivided  one-half 
interest  in  the  allotment  in  controversy,  and 
Ben  Reeves,  husband  of  Castella  Brown,  her 
surviving,  the  remaining  one-half,  unless  the 
last  remaining  contention  of  the  Iowa  Land  & 
Trust  Company  can  be  maintained,  and,  that 
is,  that  Ben  Reeves,  by  murdering  his  wife, 
Castella  Brown,  was  precluded  from  "qualify- 
ing" as  her  heir,  and  that  the  appellant  De 
Graffenreld  by  conveyance  from  him  took 
nothing. 

It  is  not  contended  that  Ben  Reeves  mur- 
dered his  wife  for  the  purpose  of  obtaining 
possession  at  once  of  her  property,  or  his 
share  of  it,  by  inheritance.  Tiie  record  sim- 
ply discloses  that  he  murdered  her,  was  duly 
convicted,  and  Is  now  serving  a  sentence  of 
life  imprisonment  therefor.  In  fact  the  rec- 
ord would  seem  to  negative  any  such  pre- 
sumption, as  the  deed  from  hhn  to  I)e  (Jraf- 
feureid  was  made  some  two  years  thereafter, 
and  after  he  had  entered  upon  the  service  of 
his  sentence.  But  if  it  were  true  that  he 
murdered  her  for  the  purpose  of  at  once  get- 
ting possession  of  her  property  by  Inherit- 
ance, we  do  not  think  that  would  disqualify 
him  from  iuheritlng.  14  Cyc.  p.  61,  says: 
"By  the  weight  of  authority.  In  the  absence 
of  express  provisions  excluding  from  inherit- 
ance an  heir  murdering  -the  Intestate,  the 
operation  of  the  statute  of  descent  Is  not  af- 
fected by  the  fact  that  the  ancestor  was  mur- 
dered by  the  heir  apparent  in  order  to  obtain 
the  inheritance  at  once,  and  therefore  an 
heir  who  murders  his  ancestor  in  order  that 
he  may  inherit  the  estate  at  once  is  not  dis- 
qualified from  taking" — and  authorities  cited. 
That  l)elng  the  rule,  when  the  killing  Is  done 
for  the  purpose  of  Inheriting,  it  follows,  a 
fortiori,  that  the  same  should  be  the  rule 


when  no  such  Intention  appears,  and  there* 
fore  we  bold  that  Ben  Reeves,  because  of  the 
fact  that  he  murdered  bis  wife,  Castella 
Brown,  is  not  dIsquallOed  from  inheriting 
from  her  under  the  Creek  law  of  descent  and 
distribution,  and  therefore  the  plaintiff  in 
error  De  Graffenreld  took,  by  bis  conveyance 
set  forth  in  this  cause,  bis  entire  interest  la 
the  allotment  of  said  Castella  Brown. 

It  follows  that  the  Judgment  of  the  lower 
court  should  he  reversed  and  remanded,  with 
instructions  to  enter  judgment  In  conformity 
with  this  opinion.  All  the  Justices  concur- 
ring. 


CAMP  et  al.  v.  NEt'FELDER  et  al. 

(Supreme  Court  of  Washineton.     May  15, 
1908.) 

1.  CONTBACTS— PeBFOBMANCE  —  APPROVAI,     OF 

Architect — Withholding  Appbovai.. 

Where  plaintiffs  contracted  to  famish  cer- 
tain materials  to  repair  a  buildiDg.  the  work  to 
be  performed  to  the  satisfaction  of  an  architect 
named,  who  could  approve  or  reject  any  and 
all  work,  and  the  specifications  provided  that  all 
sidewalk  lights  should  be  of  the  J.  make  or 
equal,  and  plaintiffs  asked  the  supervisinj;  archi- 
tect for  permission  to  use  other  lights  than  the 
J.  lights,  which  they  claimed  were  equally  good, 
but  the  architect  arbitrarily  refused  to  permit 
such  substitution  and  directed  them  to  put  in 
only  the  J.  make  of  lights,  plaintiffs  could  treat 
the  directions  of  the  architect  as  a  direction  by 
the  owner;  and  while  they  might  have  put  in 
lights  equai  to  the  J.  liglits,  and  recovered  on  the 
contract  by  showing  that  the  architect's  objec- 
tions thereto  were  arbitrary,  they  could  also 
obe.v  the  architect's  instructions,  and  recover  any 
excess  price  which  they  were  required  to  pay 
for  the  J.  lights  over  the  price  for  which  they 
could   have  purchased  lights  equally  good. 

2.  Same  —  Instructions  —  Building  Con- 
TBACTs— Option  to  Use  Appliances. 

Where  plaintiffs  contract  to  famish  cer- 
tain materials  in  repairing  a  building,  and  the 
specifications  required  that  the  sidewalk  lights 
be  of  certain  dimensions  and  of  the  J.  make  or 
equal,  defendants  had  the  option  to  use  the  J. 
lights  or  any  other  lights  equal  to  tbem,  and 
the  installation  of  either  would  be  in  compliance 
with  the  contract. 
Mount  and  Rudkin,  JJ.,  dissenting. 

Appeal  from  Sui)erlor  Court,  King  County; 
Arthur  E.  Griffin,  Judge. 

Action  by  E.  H.  Camp  and  H.  TeroUer,  co- 
partners, against  B.  C.  Neufelder  and  others 
to  foreclose  a  lien  on  a  building.  From  a 
judgment  for  defendants,  plaintiffs  appeal. 
Reversed  and  remanded  for  new  trial. 

Carkeek  &  McDonald,  for  appellants.  Rolv 
erts  &  Hulbert  and  Kerr  &  McCord,  for  re- 
8ix>ndents. 

FULLERTON,  J.  On  February  15,  1003, 
the  respondent,  Keufelder,  entered  into  a 
contract  with  the  respondent  F.  McLellan  & 
Co.,  by  the  terms  of  which  the  latter  agreed 
to  furnish  the  necessary  materials,  and  re- 
construct and  remodel,  according  to  plans 
and  specifications  agreed  upon,  a  certala 
building  owned  by  the  former  situated  In  the 
city  of  Seattle.    F.  McLellan  &  Co.  sublet 
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the  furnishing  and  putting  In  place  of  a  part 
of  the  required  materials  to  the  appellants 
Camp  and  Teroller,  and  among  the  enum- 
erated articles  to  be  furnished  and  put  In 
place  by  them  were  certain  prism  lights. 
These  were  described  In  the  specifications  In 
the  following  language:  "All  sidewalk  lights 
to  be  3x3"  reflecting  prlam  lens  set  In  cement ; 
all  frames  to  be  what  is  known  as  bar-lock 
construction.  All  Joints  must  be  made  and 
guaranteed  water  tight.  These  lights  shall 
be  of  the  W.  B.  Jackson  make,  or  equal,  and 
shall  be  constructed  to  carry  a  safe  load 
of  350#  per  sq.  ft"  The  contract  provided 
that  the  work  must  be  performed  to  the  satis- 
faction of  the  architect  named  In  the  contract, 
who  had  the  right  to  approve  or  reject  any 
and  all  work.  When  the  appellants  In  the 
course  of  their  work  reached  the  sidewalk, 
they  informed  the  architect  that  they  bad 
several  prism  lights  equal  to  the  W.  B.  Jack- 
son light  which  they  wished  to  submit  to  the 
Judgment  of  the  architect,  that  a  selection 
might  be  made  therefrom.  The  architect  re- 
fused to  examine  or  consider  them,  stating,  In 
effect,  that  there  were  no  prism  lights  equal 
to  the  W.  B.  Jackson  light,  and  that  no  oth- 
er or  different  light  would  be  accepted  or  ap- 
proved by  him.  The  appellants  thereupon 
put  in  the  W.  B.  Jackson  lights,  at  a  cost, 
as  they  claim,  of  some  $000  more  than  lights 
equal  to  the  W.  B.  Jackson  lights  would  have 
cost  them,  and  subsequently  claimed  this 
amount  as  an  extra,  filing  a  lien  upon  the 
building  to  secure  the  payment  of  the  same. 
This  action  was  instituted  to  foreclose  the 
Hen  so  filed.  At  the  trial  the  court  refused 
to  allow  the  appellants  to  show  that  there 
were  lights  equal  to  the  W.  B.  Jackson  light 
that  could  have  been  procured  and  put  In 
by  them  at  a  saving  to  themselves,  holding 
that,  since  the  lights  were  actually  put  in 
and  were  lights  permitted  by  the  contract,  no 
right  of  action  accrued  to  them  to  recover  the 
extra  costs.  Judgment  was  entered  accord- 
ingly, from  which  this  appeal  Is  taken. 

The  respondents  present  the  case  in  this 
court  on  somewhat  different  grounds  from 
that  taken  by  the  trial  Judge.  Although 
they  do  not  entirely  abandon  the  position  tak- 
en by  him,  they  contend  (1)  that  a  proper  con- 
struction of  the  specifications  calls  for  the 
installation  of  the  W.  B.  Jackson  lights  If 
they  are  procurable,  and  the  substitution  of 
others  only  In  the  case  that  these  lights  can- 
not be  obtained ;  and  (2)  that,  since  the  con- 
tractors were  bound  to  complete  the  build- 
ing to  the  satisfaction  of  the  architects,  his 
decision  on  the  question  of  the  character  of 
the  lights  to  be  put  In  was  final,  and  the  con- 
tractors for  that  reason  have  no  cause  of  com- 
plaint. But  it  has  seemed  to  us  that  neither 
the  reason  given  by  the  trial  Judge  nor  the 
reasons  suggested  by  the  respondents  Justify 
the  Judgment  entered.  The  mere  fact  that 
the  contractors  put  la  the  W.  B.  Jackson 
lights  at  the  instigation  of  the  architect  does 
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not  estop  them  from  claiming  at  the  owner 
the  loss  sustained  thereby.  The  architect, 
while  he  stood  in  the  relation  of  umpire  In 
some  of  bis  aspects  under  the  contract,  stood 
in  the  relation  of  agent  for  the  owner  in  this 
Instance;  that  is  to  say,  he  was  the  person 
selected  by  the  owner  to  determine  the  char- 
acter of  the  material  that  should  go  into  the 
work,  and  in  this  respect  was  the  owner's 
agent,  and  in  the  performance  of  this  duty 
was  as  much  bound  to  act  fairly  and  im- 
partially as  the  owner  would  himself  be 
bound  had  there  been  no  selection  of  an  In- 
termediary. The  contractor,  therefore,  had 
the  right  to  treat  the  direction  given  by  the 
architect  as  a  direction  given  by  the  owner, 
and  can  recover  any  loss  suffered  because 
thereof  if  the  direction  was  so  far  arbitrary 
as  to  be  without  the  terms  of  the  contract. 
No  doubt  the  contractors  could  have  very 
properly  put  in  lights  equal  to  the  W.  B.  Jack- 
son lights,  and  recovered  on  the  contract  by 
showing  that  the  architect's  objections  there- 
to were  arbitrary,  and  not  in  the  exercise 
of  an  independent  and  honest  Judgment,  but 
this  was  not  their  only  remedy.  They  were 
Justified  In  obeying  the  architect's  instruc- 
tions, and  in  seeking  to  recover  for  the  loss 
sustained  thereby. 

Nor  can  we  agree  that  the  respondents* 
interpretation  of  this  clause  in  the  specifica- 
tions is  correct.  Manifestly  the  appellants 
were  given  the  option  either  to  put  in  the  W. 
B.  Jackson  lights,  or  lights  equal  to  the  W. 
B.  Jackson  lights;  and,  this  being  so,  the 
Installation  of  either  would  be  a  compliance 
with  the  contract. 

The  last  objection  made  by  the  respondents, 
while  of  more  moment,  seems  to  us  also  to  be 
without  foundation.  While  it  Is  true  that 
the  contractors  were  bound  to  perform  to  the 
satisfaction  of  the  architect,  yet  It  was  equal- 
ly true  that  they  had  a  right  to  demand  that 
he  exercise  an  Independent  and  honest  Judg- 
ment, and  that  be  should  not  arbitrarily  re- 
fuse to  consider  or  determine  matters  sub- 
mitted to  bis  Judgment  If  the  contractors 
did  In  fact  produce  lights  equal  to  the  W.  B. 
Jackson  light  they  had  the  right,  not  only 
to  Install  them,  but  the  right  to  have  the 
architect's  approval  of  them  before  they  were 
Installed,  and  it  was  the  architect's  duty  to 
give  them  the  benefit  of  bis  honest  Judg- 
ment in  passing  upon  the  character  of  the 
lights  produced.  If  be  did  not  do  this,  but 
arbitrarily  refused  to  consider  or  pass  upon 
them,  and  arbitrarily  directed  that  the  W.  B. 
Jackson  lights  be  put  in,  bis  conduct  was 
so  far  a  fraud  upon  the  rights  of  the  con- 
tractors as  to  entitle  them  to  submit  to  the 
courts  the  question  whether  or  not  the  lights 
they  desired  to  substitute  were  lights  proper 
to  be  installed  under  the  contract,  and  wheth- 
er or  not  they  have  suffered  loss  by  the  archi- 
tect's action. 

The  Judgment  is  reversed,  and  the  cause 
remanded  for  a  new  triaL 
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HADLET,  C  J.,  and  CROW,  ROOT,  and 
DUNBAR,  JJ.,  concur. 

MOUNT.  J.  (dissenting).  The  appellants  In 
tbls  case  did  wbat  they  agreed  to  do  for  a 
fixed  price.  They  did  no  more.  But  they 
seek  now  to  claim  a  greater  price  and  to 
foreclose  a  Hen  for  the  excess,  because  they 
could  have  furnished  another  make  of  prism 
light  at  a  cheaper  price.  The  mere  state- 
ment of  the  proposition  ought  to  t>e  suffi- 
cient to  affirm  the  Judgment.  But,  assuming 
that  the  appellants  had  a  right  under  the  con- 
tract to  substitute  some  other  light  for  the 
"Jackson  light,"  one  equal  to  that  light,  the 
contract  does  not  provide  that  the  appellants 
shall  decide  upon  the  substitute,  but  express- 
ly provides  that  the  work  shall  "be  perform- 
ed to  the  satisfaction  of  the  architect." 
Whether  the  architect  is  the  agent  of  tbe 
owner  makes  no  difference  here.  If  the 
agreement  bad  provided  that  the  work  must 
be  performed  to  the  satisfaction  of  the  own- 
er, he  would  then  decide  which  light  was 
satisfactory,  and  he  might  do  so  arbitrarily 
as  the  architect  did,  so  long  as  he  did  so  In 
good  faith.  Cbllds  Lumber  &  Mnfg.  Co.  v. 
Page,  28  Wash.  128.  C8  Pac.  373 ;  24  Am.  & 
Eng.  Enc.  of  Law  (2d  Ed.)  p.  12.36.  It  Is  clear 
to  my  mind  that  the  respondents  desired  a 
certain  kind  of  building  with  certain  named 
sidewalk  lights,  "W.  B.  Jackson  make,  or 
equal,"  and  that  tbe  contract  reserved  the 
right  to  the  architect  to  be  satisfied  when 
some  light  other  than  the  particular  one  spec- 
ified was  offered  to  be  substituted.  The  con- 
tract was  entered  Into,  of  course,  upon  the 
basis  of  the  cost  of  the  "Jackson  make,"  and 
the  respondents  had  a  right  to  that  particu- 
lar light,  or  to  be  satisfied  with  some  other 
make. 

The  Judgment,  In  my  opinion  should  be  af- 
firmed.   I  therefore  dissent. 

RUDKIN,  J.,  concurs. 


FARNSWORTII  v.  TOWN  OP  WILBUR 
ct  al. 


(Supreme  Court  of  Washington. 
190S.) 


May  11, 


1.  Injunction  —  Jurisdiction  —  Mandatort 
AND  Prohibitive  Powers. 

The  powers  of  a  court  of  equity  to  grant 
injunctive  relief  are  mandatory,  as  well  as  pro- 
hibitive, so  that  the  rourt  by  mandate  may  com- 
pel the  undoing  of  those  acta  that  have  been  ille- 
gally done,  as  well  as  prohibit  the  doing  of  such 
illegal  acts. 

lEd.  Note.— For  ca.ses  in  point,  see  Cent.  Dig. 
vol.  27,  Injunction,  8  4.] 

2.  Same— Consummated  Transactions. 

Where  suit  was  brought  by  a  taxpayer  to 
restrain  a  town  and  its  officers  from  makini;  an 
attempted  compromise  and  settlement  of  a  judR- 
ment  in  favor  of  the  town,  it  was  error  to  grant 
a  decree  restraining  the  execution  of  such  com- 
promise and  settlement  after  it  had  been  carried 
out,  but  the  court,  though  the  complaint  only 
asked  preventive  relief,  should  have  permitted 
its  amendment  to  conform  to  tbe  proof,  and  then 


entered  a  decree  setting  aside  such  attempted 

compromise  and  settlement,  and  restraining  its 

consummation. 

3.  Mi'NiriPAL  Corporations  —  Town  Cock- 

cii.— Compromise  ok  Claim— Powers. 

While  a  town  council  may  legally  compro- 
mise doubtful  or  disputed  claims  while  acting 
in  good  faith  and  with  ordinary  discretion,  they 
cannot,  under  the  ^lise  of  a  compromise,  sur- 
render a  valuable  claim  where  there  is  no  long- 
er room  for  a  substantial  controversy. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3C,  Municipal  Corporations,  {  2181.] 

Appeal  from  Superior  Court,  Uncoln  Coun- 
ty;   W.  T.  Warren,  Judge. 

Action  by  El  Ll  Farnswortb  against  tlie 
town  of  Wilbur  and  others.  Decree  for  com- 
plainant, and  defendants  appeal.  Reversed, 
witb  Instructions. 

E.  F.  .Scarborough  and  Neal,  Sessions  & 
Myers,  for  appellants.  Merritt,  Hibscbman, 
Oswald  &  Merritt,  for  respondent. 

FULLERTON,  J.  Tbls  is  an  action  for  in- 
junctive relief.  It  was  tried  uiwn  tbe  fol- 
lowing agreed  statement  of  facts:  "(1)  That 
the  town  of  AVIIbur  Is  a  municipal  corpora- 
tion of  tbe  state  of  Washington,  organized 
and  existing  as  a  city  of  the  fourth  class  un- 
der and  by  virtue  of  the  laws  of  the  said 
state  relative  to  municipal  corporations. 

"(2)  That  the  defendants  L.  Lewis,  W.  W. 
Howells,  F.  T.  Bump,  W.  J.  Browne,  and 
James  A.  Mulr  are  tbe  duly  elected,  quali- 
fle<].  and  acting  members  of  the  town  council 
of  the  town  of  Wilbur. 

"(3)  That  the  defendant  Peder  Faldborg  is 
tbe  duly  elected,  qualified,  and  acting  town 
treasurer  of  said  town  of  Wilbur. 

"(4)  That  on  or  about  the  13th  day  of 
March,  1006,  Judgment  was  entered  by  the 
superior  court  of  the  state  of  Washington  In 
and  for  tbe  county  of  Lincoln,  in  an  action 
wherein  the  defendant  the  town  of  Wilbur 
was  the  plaintiff,  and  wherein  one  J.  E  Nave 
one  E.  H.  Lewis  and  one  C.  A.  Person  were 
defendants,  for  the  sum  of  $1,000  and  costs, 
and  that  thereafter  the  said  J.  E.  Nave.  E.  H. 
Lewis,  and  C.  A.  Person  duly  appealed  to 
the  Supreme  Court  of  the  state  of  Washing- 
ton from  the  Judgment  aforesaid.  That  on 
tbe  9tb  day  of  October,  1900,  the  said  apiieal 
was  by  the  said  Supreme  Court  dismissed, 
and  that  the  said  Judgment  was  at  the  time 
of  tbe  dismissal  of  tbe  appeal  a  valid,  legal, 
and  binding  claim  against  the  said  J.  E. 
Nave,  E.  H.  Lewis,  and  C.  A.  Person  to  whicli 
there  was  no  further  defense  of  any  nature, 
and  said  Judgment  still  remains  a  valid,  legal, 
and  biudiug  claim  against  said  defendants 
J.  E.  Nave,  E.  H.  Lewis,  and  C.  A.  Person, 
unless  It  has  been  satisfied,  settled,  and  dis- 
charged by  reason  of  the  facts  hereinafter 
set  forth,  and  that  no  part  thereof  lias  been 
paid,  except  the  sum  of  $290.95,  as  hereinaft- 
er set  forth.  That  an  execution  has  been  is- 
sued by  tbe  clerk  of  the  superior  court  of  the 
state  of  Washington  for  said  county  upon  the 
Judgment  aforesaid,  and  that  said  execution 
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Is  now  In  the  bands  of  the  sheriff  of  Lincoln 
county  for  the  satisfaction  of  said  Judgment. 

"(5)  That  on  the  2l8t  day  of  November, 
lOOC,  at  a  regular  meeting  of  the  town  coun- 
cil of  the  town  of  WUhur,  composed  of  the 
defendants  I*  Lewis,  W.  W.  Howclls,  F.  T. 
Bump,  W.  J.  Browne,  and  James  A.  Muir, 
a  resolution  was  Introduced,  seconded,  and 
passed  by  the  said  defendants,  to  the  effect 
that  the  said  Judgment  should  be  satisfied 
and  discharged  upon  the  payment  by  the  said 
defendants  in  the  action  wherein  the  Judg- 
ment was  entered  of  the  costs  and  expenses 
therein  incurred  by  the  said  town  of  Wilbur, 
aggregating  the  sum  of  $200.95,  and  that  the 
said  town  council  and  the  defendants  above 
named  as  members  of  the  said  council  then 
and  there  agreed  with  the  said  J.  E.  Nave, 
E.  H.  Lewis,  and  C.  A.  Person  to  accept  from 
them  In  full  satisfaction  of  the  said  Judg- 
ment as  a  full  discharge  of  all  their  liability 
to  the  said  town  of  Wilbur  under  said  Judg- 
ment the  sum  attove  referred  to  and  amount 
ing  to  $290.95,  as  aforesaid. 

"(6)  That  the  said  J.  E.  Nave,  E.  H.  Lewis, 
and  C.  A.  Person,  in  pursuance  of  the  resolu- 
tion of  the  said  town  council  of  tlie  said  town 
of  Wilbur,  hereinbefore  mentioned,  paid  to 
the  treasurer  of  said  town,  and  the  treasurer 
accepted  from  the  said  defendants,  the  sum 
of  $200,  and  the  said  defendants  paid  to  the 
clerk  of  the  above-named  court  the  sum  of 
$90.75  In  full  satisfaction  and  discharge  of 
the  said  Judgment,  and  thereafter  the  treas- 
urer of  the  said  town  coimcil  of  the  said  town 
of  Wilbur  paid  the  said  sum  of  $200  into  the 
treasury  of  the  said  town  of  W'llbur,  which 
was  thereafter  used  and  exi)euded  by  said 
town  In  its  usual  and  ordinary  course  of 
business,  and  that  the  said  town  coimcil  of 
the  said  town  of  Wilbur  has  Instructed  the 
sheriff  of  Lincoln  county.  Wash.,  not  to  pro- 
ceed under  the  execution  placed  In  his  hands 
referred  to  in  paragraph  5  of  the  plaintiff's 
complaint  herein. 

"(T)  That  the  plaintiff  is  a  resident  and 
taxpayer  of  the  said  town  of  Wilbur,  and 
pays  annually  to  the  said  town  of  Wilbur 
large  sums  of  money  as  taxes,  and  that  the 
said  settlement  of  the  said  Judgment  by  the 
defendant,  as  hereinbefore  mentioned,  will 
increase  the  taxes  of  this  plaintiff  and  all 
other  taxpayers  of  the  said  town  of  Wilbur  to 
the  extent  of  the  reduction  made  on  this 
Judgment  by  said  town  council. 

"(8)  That  the  said  J.  E.  Nave,  E.  H.  Lewis, 
and  C.  A.  Person  are  the  owners  of  property 
in  Lincoln  county  not  exempt  from  execution 
of  the  value  of  at  least  $1,200." 

On  the  facts  so  stipulated  the  trial  court 
held  that  the  town  council  was  without  power 
to  settle  and  satisfy  the  Judgment  on  the 
terms  recited  in  the  resolution,  and  entered  a 
decree  as  follows:  "It  is  ordered,  adjudged, 
and  decreed  that  the  defendants  L.  I>wis,  W. 
W.  Howells,  F.  T.  Bump,  W.  J.  Browne, 
James  A.  Muir,  and  Peder  Faldborg,  and 
their  successors  and  each  and  all  of  them  be. 


and  they  are  hereby,  perpetually  enjoined 
from  making  any  settlement  with  J.  E.  Nave, 
E.  H.  Lewis,  and  C.  A.  Person  upon  the  Judg- 
ment and  claim  Involved  In  this  action  for 
any  sum  whatsoever  less  than  the  full  amount 
due  to  said  town  of  .Wilbur  under  said  Judg- 
ment; that  they  and  their  successors  and 
each  of  them  be  perpetually  enjoined  from 
carrj'ing  out  the  agreement  made  with  said 
Nave,  Lewis,  and  Person  for  the  settlement 
of  said  Judgment  for  less  than  Is  due  thereon 
to  the  defendant,  the  town  of  Wilbur;  that 
they  and  each  of  them  and  their  successors 
In  oflSce  be,  and  they  are  hereby,  perpetually 
enjoined  and  restrained  from  Interfering  in 
any  manner  whatsoever  with  the  sheriff  of 
Lincoln  county  In  his  efforts  or  attempts  to 
proceed  under  the  execution  .Issued  in  said 
action;  and  that  the  said  town  of  Wilbur,  the 
town  council  of  said  town,  the  defendants 
above  mentioned  as  .councilmen,  and  their 
successors  In  office  be,  and  they  are  hereby, 
reiiuired  and  commanded  to  have  an  execu- 
tion issued  on  the  said  Judgment  and  to  take 
all  other  necessary  steps  and  proceedings  to 
collect  In  full  all  sums  due  to  said  town  of 
Wilbur  under  and  by  virtue  of  said  Judgment 
against  J.  E.  Nave,  E.  H.  Lewis,  and  C.  A- 
Person,  and  that  they  proceed  immediately 
to  collect  for  the  said  town  of  Wilbur  and  pay 
Into  the  treasury  of  said  town  all  sums  due 
to  said  town  In  and  by  virtue  of  said  Judg- 
ment, to  which  defendant  excepts  and  ex- 
ception allowed." 

From  the  Judgment  so  entered,  the  town 
and  Its  officers  appeal. 

In  this  court  the  appellants  make  two  prin- 
cipal contentions:  First,  that  the  court  was 
without  power  to  enjoin  a  transaction  that 
the  proofs  showed  had  been  then  committed; 
and,  second,  that  a  municipal  corporation  in 
this  state  has  power  and  authority  to  com- 
promise and  satisfy  a  final  Judgment  In  its 
favor  by  taking  a  part  for  the  whole,  even 
though  the  Judgment  debtor  has  property  out 
of  which  the  Judgment  can  he  made  on  execu- 
tion. 

The  Judgment  is  Irregular.  The  acts  which 
the  appellants  were  enjoined  from  commit- 
ting were  performed  at  the  time  the  Judg- 
ment was  entered  as  fully  and  completely 
as  the  parties  were  capable  of  performing 
them,  and  the  proper  Judgment  would  have 
been  one  vacating  and  setting  aside  the  at- 
tempted compromise  and  settlement,  and  re- 
straining the  parties  from  carrying  out  the 
agrcemeut.  Such  a  Judgment  Is  within  the 
powers  of  the  superior  court  to  enter  when 
sitting  as  a  court  of  equity.  The  powers  of 
the  court  to  grant  injunctive  relief  are  man- 
datory as  well  as  prohibitive.  It  may  by  Its 
mandate  compel  the  undoing  of  those  acts 
that  have  been  illegally  done,  as  well  as  it 
may  by  Its  prohibitive  powers  restrain  the 
doing  of  illegal  acts.  Nor  was  It  material  In 
this  case  that  the  complaint  asked  for  pre- 
ventive relief  rather  than  for  a  mandatory  In- 
junction vacating  and  setting  aside  what  had 
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been  done.  The  plaintiff  based  bis  complaint 
for  relief  on  tbe  facts  tben  In  bis  possession. 
He  did  not  know  tbat  tbe  acts  contemplated 
bad  been  consummated.  After  tbe  facts  de- 
veloped be  was  entitled  to  amend  his  com- 
plaint so  as  to  make  the  pleadings  and  proofs 
correspond  bad  objection  been  tben  taken  as 
to  its  suflSciency.  No  sucb  objection  having 
been  taken,  tbis  court  will  treat  It  as  sufB- 
clent 

Tbe  second  contention  Is  of  more  difficulty, 
but  we  tblnk  tbe  court  rlgbtly  beld  tbat  tbe 
attempted  settlement  was  beyond  tbe  powers 
of  tbe  town  council.  It  is  true  tbe  council 
has  tbe  exclusive  management  of  tbe  fiscal 
affairs  of  tbe  town,  and  must  be  accorded  a 
somewhat  wide  discretion  as  to  tbe  manner 
in  wbich  it  will  conduct  sucb  affairs,  yet  we 
tbink  this  power  does  not  enable  tbem  to  give 
up  to  tbird  persons  the  actual  property  of 
tbe  town.  No  doubt  tbe  town  council  may 
legally  compromise  doubtful  or  disputed 
claims  where  they  act  in  good  faltb  and  with 
ordinary  discretion,  but  they  cannot  under 
the  guise  of  a  compromise  surrender  up  valu- 
able rights  or  claims  over  wbich  there  is  no 
longer  room  for  a  substantial  controversy. 
Such  an  attempt  Is  a  gift  rather  than  a  set- 
tlement of  a  doubtful  or  disputed  claim,  and 
gifts  to  private  individuals  are  beyond  tbe 
powers  of  the  town. 

For  tbe  Irregularity  first  mentioned,  how- 
ever, the  Judgment  must  be  reversed,  with  In- 
structions to  modify  It  In  the  particulars  men- 
tioned.   It  will  be  so  ordered. 

HADLEY,  C.  J.,  and  CBOW,  MOUNT,  and 
BUDKXN,  JJ.,  concur. 


RXNO  V.  SNIDER. 
(Supreme  Court  of  Washington.    May  14,  1908.) 

1.  Taxation— Tax  Titles  —  Actions  to  Set 
Aside  Tax  Foreclosure — Xeckssabt  Pas- 
ties—Recobd  Owner  Under  Tax  Deed. 

Where  a  delinquent  tax  certificate  is  fore- 
closed by  B.,  the  owner  thereof,  even  if  the  fore- 
closure and  tax  deed  are  actually  void,  a  sale  to 
the  purchaser  and  a  conveyance  by  him  to  S. 
would  amount  to  an  equitable  transfer  of  the 
tax  certificate  lien  to  S.,  who  would  thereby  be- 
come the  equitable  assignee  of  B. ;  and  where 
the  tax  judgment  was  regular  on  its  face,  and 
the  tax  deed  and  conveyance  to  S.  were  of  rec- 
ord when  proceeding  to  vacate  the  foreclosure 
judgment  was  begun,  and  S.  had  no  notice  of 
Huch  proceedings,  an  order  therein  vacating  the 
foreclosure  judgment  is  void  as  to  S.  notwith- 
standing notice  to  B.'s  attorney. 

2.  Same— Actions  to  Try  Tax  Title— Plead- 
ing —  Allegation  of  Tender  op  Taxes, 
Etc. — Necessity — Statutory  Provision. 

Ballinger's  Ann,.  Codes  &  St.  §  "jRTO  (Pierce's 
Code,  I  87S4),  providing  that,  in  actions  for  the 
recovery  of  land  sold  for  taxes  against  the  per- 
son in  possession,  the  complainant  must  state 
that  all  taxes,  etc.,  paid  by  the  purchaser  at  tax 
sale,  his  as.signees  or  grantees,  have  been  fully 
paid  or  tendered  and  payment  refused,  contem- 
plates that  a  tender  shall  be  made  to  such  pur- 
chaser or  his  successor  in  interest  so  that  he  may 
refuse  the  tender  or  avoid  litigation  by  accepting 
it;   and,  while  it  is  proper  to  pay  to  the  treas- 


urer any  delinquent  taxes  doe  to  the  county  or 
to  the  holder  of  a  certificate  of  delinquency  not 
yet  foreclosed,  a  complaint  in  ejectment  against 
the  grantee  of  a  purchaser  at  a  tax  sale  which 
fails  to  allege  tender  to  the  defendant  fails  to 
state  a  cause  of  action. 

Appeal  from  Superior  Court,  King  Coun- 
ty ;  Artbur  E.  Grimn,  Judge. 

Ejectment  by  Harry  Ryno  against  Anton 
Snider.  From  a  judgment  for  plaintiff,  de- 
fendant appeals.  Reversed  and  remanded, 
with  instructions. 

Byers  &  Byers,  for  appellant  A.  O.  Mae- 
Donald,  for  respondent. 

CROW,  J.  Action  in  ejectment  brought  by 
Harry  Ryno  against  Anton  Snider  to  recover 
possession  of  real  estate  in  King  county. 
After  alleging  tbat  he  bad  on  August  31, 
1906,  acquired  tbe  fee-simple  title,  that  he 
then  became  entitled  to  possession,  and  tbat 
the  defendant,  being  tben  in  poi^sossion,  has 
ever  since  wrongfully  withheld  tbe  same, 
tbe  plaintiff  further  alleged  "that  tbe  de- 
fendant herein  claims  title  to  the  said  real 
estate  by  reason  of  a  tax  title,  which  said 
tax  title  Is  void  and  worthless;  tbat  plain- 
tiff's grantors  have  paid  to  the  county  treas- 
urer of  King  county.  Wash.,  the  officer  en- 
titled by  law  to  receive  tbe  same,  the  full 
amount  of  tbe  taxes,  interest,  and  cost  due 
to  the  said  defendant  by  reason  of  the  said 
tax  title,  and  which  are  a  lien  on  the  said 
property."  A  demurrer  to  the  complaint  hav- 
ing been  overruled,  and  tbe  issues  having 
been  completed  by  answer  and  reply,  findings 
of  fact  and  conclusions  of  law  and  judgment 
were  made  and  entered  In  favor  of  the  plain- 
tiff, from  whicb  tbe  defendant  has  appealed. 

Appellant  first  contends  that  tbe  trial 
court  erred  In  overruling  his  demurrer  to 
the  complaint,  and  In  denying  bis  motion 
for  a  nonsuit.  In  his  complaint  tbe  re- 
spondent alleged  that  the  appellant  claimed 
tbe  land  under  a  void  tax  title;  but  he 
failed  to  allege  that  prior  to  the  commence- 
ment of  this  action  he  had  paid  or  tendered 
to  tbe  purchaser  at  the  tax  sale,  or  to  the 
appellant  as  bis  grantee,  the  taxes,  i)enalty, 
Interest,  and  costs  paid  by  them  or  either 
of  them  in  acquiring  their  tax  title,  or  that 
sucb  payment  had  been  refused.  On  the  trial 
there  was  no  evidence  showing  or  tending 
to  show  that  any  such  payment  bad  been 
made  or  tendered  to  tbe  appellant  or  his 
predecessor  in  interest.  The  evidence  ad- 
mitted does  show  tbat  one  J.  E.  Brady  had 
foreclosed  a  delinquent  tax  certificate  on. 
the  land;  that  under  tbe  foreclosure  judg- 
ment tbe  county  treasurer  had  sold  the  land 
to  one  H.  B.  Kennedy,  to  whom  he  executed 
and  delivered  a  tax  deed;  that  Kennedy 
afterwards  conveyed  to  the  appellant,  Anton 
Snider;  that  the  respondent  claims  the  fore- 
closure proceedings  were  void;  that  more 
than  two  years  after  the  execution  and 
delivery  of  the  tax  deed  to  H.  B.  Kennedy, 
and  more   than   one   year   after   appellant 
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bad  acquired  his  title  thereunder,  one  James 
McNnught,  named  as  owner  In  the  original 
certificate  of  delinquency,  not  a  party  to 
the  foreclosure  proceeding,  but  who  claimed 
that  he  still  owned  the  land,  upon  notice  to 
the  attorney  of  J.  E.  Brady,  and  without 
notice  to  the  appellant  Anton  Snider,  made 
In  the  foreclosure  action  an  application 
for  and  obtained  an  order  vacating  a  fore- 
closure decree;  that  neither  the  former  at- 
torney of  the  original  plaintiff,  J.  E.  Brady, 
nor  any  other  person,  appeared  to  resist  such 
application;  that  McNaught  then  paid  to 
the  treasurer  of  King  county  the  taxes,  pen- 
alty. Interest,  and  costs  included  In  the  judg- 
ment, but  that  he  made  no  tender  thereof 
to  Kennedy  or  appellant;  and  that  the  re- 
spondent by  mesne  conveyances  thereafter 
deraigned  title  from  McNaugbt.  There  Is 
no  evidence  that  appellant  at  any  time  prior 
to  the  commencement  of  this  action  had  any 
knowledge,  actual  or  constructive,  that  Mc- 
Nnught had  made  application  for  and  ob- 
tained an  order  vacating  the  tax  foreclosure 
and  deed,  or  had  made  any  payment  to  the 
treasurer. 

The  respondent  contends  that  In  cases  of 
this  character  the  county  treasurer  Is  the 
officer,  who,  under  the  law.  Is  entitled  to 
receive  delinquent  taxes,  penalty,  Interest, 
and  costs  when  a  foredosui-e  decree  and  sale 
hare  been  vacated,  and  that  It  was  only 
necessary  to  make  payment  to  him.  The  al- 
legations of  the  complaint  as  well  as  the 
evidence  show  that  respondent  knew  the 
appellant  was  in  possession  of  the  land, 
claiming  title  to  the  same  under  the  tax  fore- 
closure, sale,  and  deed.  Respondent's  prede- 
cessor knew  that  the  appellant's  predecessor, 
Kennedy,  could  not  have  obtained  his  tax 
deed  without  payment  of  his  bid  at  the  tax 
sale,  which  In  this  instance  was  the  full 
amount  of  the  judgment.  Such  payment  sat- 
isfied the  judgment  held  by  Brady,  the  origi- 
nal plaintiff,  who  thereafter  ceased  to  have 
any  Interest  In  the  taxes,  the  judgment,  or 
the  land.  If  the  foreclosure  and  tax  deed 
were  actually  voiu,  the  sale  to  Kennedy  and 
his  conveyance  to  appellant  amounted  to  an 
equitable  transfer  of  the  tax  Hen  to  appel- 
lant, who  thereby  became  the  equitable  as- 
signee of  Brady,  and  notice  of  any  application 
to  vacate  the  judgment  should  have  been 
served  upon  him  which  was  not  done. 
Smithson  Land  Co.  v.  Brautlgam,  16  Wash. 
174,  47  Pac.  434;  Investment  Secturltles  Co. 
V.  Adams,  37  Wash.  211,  79  Pac.  625.  Re- 
spondent's predecessor,  McNaught,  had  no- 
tice of  such  equitiible  assignment  of  the  tax 
Hen  to  the  appellant  before  be  made  applica- 
tion for  the  vacation  of  the  Judgment,  as 
the  tax  deed  to  Kennedy  and  his  deed  to  ap- 
pellant were  then  of  record.  The  satisfac- 
tion of  the  judgment  by  the  tax  sale  was 
also  notice  that  Brady  had  ceased  to  be  a 
party  In  interest.  Under  such  circiunstances 
notice  to  Brady  or  his  attorney  was  with- 
out validity,  as  it  In  no  manner  affected  any 


rights  of  the  appellant.  The  tax  judgment 
which  was  regular  npon  Its  face  recited  that 
summons  had  been  regularly  and  duly  serv- 
ed upon  the  defendants  as  the  law  in  such 
cases  required.  The  order  of  vacation,  hav- 
ing been  entered  without  notice  to  appellant, 
was  as  to  him  void.  The  direct  result  of 
such  a  condition  of  the  record  is  that  the 
present  action  Is  now  being  prosecuted  to 
obtain  possession  of  land  which  has  heea 
sold  for  taxes,  and  Is  held  by  appellant  under 
an  alleged  tax  title.  Section  6679,  Balllnger's 
Ann.  Codes  &  St.  (Pierce's  Code,  j  8734),  pro- 
vides that.  In  an  action  for  the  recovery  of 
lands  sold  for  taxes  against  the  person  in 
possession,  the  complainant  must  state  that 
all  taxes,  penalties.  Interest,  and  costs  paid 
by  the  purchaser  at  tax  sale,  his  assignees 
or  grantees,  have  been  fully  paid  or  tendered, 
and  payment  refused.  As  above  stated,  this 
action  has  been  brought  to  recover  possession 
of  land  sold  for  taxes.  It  Is  prosecuted 
against  appellant  in  possession  as  grantee 
of  Kennedy,  who,  as  purchaser  at  the  tax 
sale,  paid  all  taxes,  penalty.  Interest,  and  costs 
for  which  the  tax  judgment  had  been  entered. 
Section  5679,  supra,  clearly  contemplates  that 
under  such  circumstances  a  tender  shall  be 
made  to  such  purchaser  or  his  successor  In 
Interest,  so  that  he  may  have  an  opportunity 
either  to  refuse  the  tender  or  to  avoid  litiga- 
tion by  accepting  the  same.  It  does  not  con- 
template that  he  may  be  subjected  to  the 
costs  and  annoyance  of  an  action  for  posses- 
sion. In  which  the  validity  of  his  tax  title 
will  be  questioned,  without  any  previous 
tender  having  been  made  to  him,  which  he 
might  at  his  election  have  accepted.  In  Mer- 
rltt  V.  Corey,  22  Wash.  444,  61  Pac.  171,  In 
passing  upon  sections  5678  to  5680,  inclusive 
(Balllnger's  Ann.  Codes  Sc  St.  [Pierce's  Code, 
S§  8733-8735]),  this  court  said:  "By  these 
provisions  of  the  statute  a  payment  of  the 
taxes,  penalties.  Interest,  and  costs  paid  by 
a  purchaser,  or  his  assignor  or  grantor,  for 
lauds  sold  for  taxes,  or  a  tender  of  such 
payment.  Is  made  a  condition  precedent  to 
the  right  to  institute  an  action  for  the  recov- 
ery or  land  so  sold.  •  •  •  Where,  as  it 
appears  here,  the  tax  was  a  just  charge 
against  the  land,  and  the  sale  Is  sought  to 
be  set  aside  because  of  fatalities  in  the  pro- 
ceedings leading  up  to  the  sale.  It  is  an  equi- 
table rule,  and  within  the  power  of  the  Legis- 
lature to  require  the  amount  paid  to  the 
state  to  be  repaid  or  tendered  to  the  pur- 
chaser as  a  prerequisite  to  the  right  to 
maintain  the  action."  In  Mo.ver  v.  Foss,  41 
Wash.  130,  83  Pac.  12,  we  again  said:  "In- 
asmuch, therefore,  as  it  is  not  made  to  ap- 
pear that  the  tax  was  void  on  its  face,  the 
appellants  cannot  maintain  an  action  to  re- 
cover the  laud  sold  to  satisfy  the  tax  with- 
out first  paying  or  tendering  to  the  person 
claiming  under  the  tax  title  the  amount  of 
the  tax  with  interest,  penalties,  and  costs 
for  which  the  land  was  sold."  Under  the 
sections  above  mentioned  it  would  be  proj^er 
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to  pay  to  tbe  treasurer  any  delinquent  taxes 
•due  to  the  county,  or  to  the  holder  of  a  cer- 
tificate of  delinquency  not  yet  foreclosed; 
the  same  being  a  payment  of  delinquent 
taxes  which  had  not  yet  been  recovered  by 
either  of  them  through  the  medium  of  a  tax 
fureolosure  and  sale.  In  this  Instance  the 
judgment  lu  favor  of  J.  E.  Brady  had  been 
fully  satisfied,  and  neither  he  nor  the  coun- 
ty had  any  further  claim.  Any  sum  neces- 
sary to  be  paid  under  the  statute  as  a  con- 
dition precedent  to  the  prosecution  of  this 
action  for  a  recovery  of  the  land  should 
have  been  tendered  to  the  holder  of  the  title 
under  the  tax  deed,  or  some  good  and  suffi- 
cient reason  should  have  been  alleged  and 
shown  for  failing  to  make  such  tender.  For 
want  of  any  allegation  of  a  tender  to  the 
appellant,  the  complaint  failed  to  state  a 
cause  of  action;  and,  as  Its  allegations  were 
not  afterwards  aided  or  supplemented  by 
proof,  tbe  appellant's  motion  fur  a  nonsuit 
should  have  been  granted. 

The  judgment  is  reversed,  and  the  cause 
remanded,  with  Instructions  to  enter  a  non- 
suit and  dismiss  tbe  action. 

HADLEY,  C.  J.,  and  MOUNT,  BOOT.  FUL- 
LEETON,  EUDKIN,  and  DUNBAE,  JJ.,  con- 
cur. 


HBENDON  V.  SALT  LAKE  CITY. 
(Supreme  Court  of  Utah.     April  23.  1008.) 

1.  Pleadxnc— Allegations— Conclusion    of 
Law— Admissions. 

An  allegation  in  a  complaint  that  a  city 
was  charged  with  the  duty  of  maintaining  streets 
in  a  oafe  condition  for  public  travel  is  a  mere 
concluxion  of  law,  and  the  city  is  not  bound  by  it 
by  reason  of  its  admission  thereof. 

[Ed.  Note.— For  casos  in  point,  see  Cent  Dig. 
vol.  30,  Pleading,  §§  12-28y2.] 

2.  Tbial  —  iNSTBUcnoNS  —  Applicabilitt  to 
Evidence. 

An  instruction  that  a  city  is  required  to 
use  ordinary  care  to  keep  its  streets  in  a  rea- 
sonably safe  condition  for  travel,  and  that 
whether  the  streets  are  in  such  a  condition  is 
a  question  of  fact  to  be  determined  in  each  case 
by  the  particular  circumstances,  correctly  states 
an  abstract  proposition  of  law,  applicable  to  a 
street  the  whole  width  of  which  has  been  opened 
and  worlced  for  public  travel,  but  is  inapplicable 
to  a  street  only  part  of  which  has  been  prepared 
for  public  travel,  and  is  misleading  in  such  a 
case,  as  leading  the  jurors  to  assume  that  it  is 
the  duty  of  a  city  to  malce  and  keep  ail  of  its 
streets  in  a  reasonably  safe  condition  throuRliout 
their  entire  width  at  all  times  aud  under  all 
circumstances. 

3.  Same. 

Instructions  should  in  all  cases  apply  the 
law  to  the  existing  facts. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  40,  Trial,  §§  .-)9«-(!12.] 

4.  Neoligence— Actions— Instructions. 

In  negligence  caso.><.  where  the  duty  varies 
with  the  conditions,  a  mere  general  statement  of 
the  law  with  regard  to  the  duty  generally  im- 
posed is  insufficient. 


5.  Municipal   Cobpobations   —   Dekectivb 
Streets— Injubies  to  Tbavelebs  —  Neoli- 

GE.NTE. 

The  gist  of  an  action  for  personal  injuries 
caused  by  a  defective  street  is  the  negligence 
of  the  city,  and  there  can  be  no  actionable  neg- 
ligence unless  the  city  did  or  omitted  to  do  some- 
thing which,  in  the  exercise  of  ordinary  care,  it 
should  have  done,  or  omitted  to  do. 

6.  Same. 

A  city,  opening  and  undertaking  to  put  tbe 
wliole  width  of  a  street  in  condition  for  travel, 
and  inviting  the  public  to  use  the  whole  width, 
must  exercise  ordinary  care  to  maintain  the 
whole  width  in  a  condition  reasonably  safe: 
but  a  city,  working  only  a  part  of  the  street, 
and  putting  that  into  condition  for  travel,  is 
required  only  to  maintain  that  part  in  a  reason- 
ably safe  condition. 

7.  Same. 

A  city,  in  opening  a  street  for  travel,  pos- 
sesses primarily  tbe  discretion  to  determine 
whether  it  will  prepare  the  whole  width  of  the 
street  for  travel,  though  in  the  business  portions 
of  the  city,  or  where  travel  and  the  convenience 
of  the  public  require  it,  the  whole  width  of  the 
street  must  generally  be  made  passable  and  in 
a  reasonably  safe  condition,  while  in  outlying 
portions  it  may  determine  what  portions  of  the 
streets  it  will  prepare  for  travel. 

8.  Same— Question  fob  Jubt. 

Whether  a  city,  opening  for  travel  only  a 
part  of  the  width  of  a  street,  opened  a  sufficient 
part,  may  be  a  question  of  fact. 

9.  Same. 

Whether  the  streets  are  maintained  in  a  rea- 
sonably safe  condition  for  travel  throughout 
their  entire  width  where  the  whole  width  is 
open,  or  over  that  portion  which  is  opened  and 
prepared  for  travel,  is  a  question  of  fact  to  be 
determined  by  the  jury  from  the  facts  in  the 
case. 

10.  Same— Instructions. 

Where,  in  an  action  for  injuries  to  a  travel- 
er, caused  by  a  defective  street,  it  appeared  that 
the  street  had  not  been  prepared  for  travel 
throughout  its  entire  width,  and  that  the  acci- 
dent occurred  in  that  part  which  had  not  been 
prepared  for  travel,  the  court  must  instruct  tbe 
jury  specially  witli  regard  to  the  duty  of  the 
city  to  prepare  for  public  travel  such  part  of 
the  street  as  is  reasonably  sufficient  for  public 
travel ;  and,  where  the  question  arises  as  to 
whether  tbe  city  has  prepared  a  sufficient  width 
for  travel,  tbe  jury  should  be  required  to  find 
from  the  facts  whether  or  not  the  space  pre- 
pared was  reasonably  sufficient. 

11.  Same— Pleading. 

In  an  action  for  personal  injury,  catised  by 
a  defective  street,  because  of  the  failure  of  the 
city  to  prepare  a  sufficient  part  of  the  street 
for  public  travel,  the  complaint  should  allege 
as  a  ground  of  nPRliRence  the  failure  of  the  city 
to  prepare  a  sufficient  part  for  public  travel. 

[Ed.  Note. — For  case,s  in  point,  see  Cent.  Dig. 
vol.  3U,  Municipal  Corporations,  $S  1711,  1712. J 

12.  Same— Evidence— Instructions. 
W'here,  in  an  action  for  personal  injuries, 

caused  by  a  defective  street,  it  appeared  that 
the  street  was  132  feet  between  the  lot  lines, 
that  the  city  had  prepared  only  a  part  of  the 
width  for  public  travel,  and  that  the  injuries 
occurred  at  a  place  outside  of  such  prepared 
part,  the  refusal  to  charge  that  the  city  was  not 
required  to  make  passable  tlie  whole  width  of 
the  street,  but  was  only  required  to  improve  and 
make  passable  such  portion  thereof  as  was  rea- 
sonably necessary  for  the  needs  of  the  public, 
was  erroneous,  especially  in  view  of  the  giving 
of  a  cliijrRe  that  the  city  was  required  to  use 
ordinary  care  to  keep  its  street  in  a  reasonably 
safe  condition  for  travel. 
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13.  Same. 

Where,  !n  an  action  for  personal  injuries, 
caused  by  a  defective  street,  the  evidence  show- 
ed that  the  city  had  prepared  only  a  part  of  the 
street  for  public  travel,  and  that  the  accident 
occurred  at  a  place  outside  of  such  part,  it  was 
error  to  fail  to  charge  that  it  was  the  duty  of 
plaintiff  to  pnrsue  the  traveled  part  of  the  street, 
and  that,  if  he  departed  therefrom  negligently 
or  heedlessly,  or  for  his  own  convenience,  he  as- 
sumed the  risk,  and  could  not  recover. 

14.  Same— Babbiers. 

A  city  as  a  general  rule  is  not  required  to 
put  up  barriers  to  prevent  travelers  from  driv- 
ing off  the  traveled  portions  of  the  streets,  and 
barriers  are  generally  required  only  where  an 
obstruction  or  excavation  is  placed  in  the  trav- 
eled part  of  the  street,  or  where  the  excavation 
is  so  near  the  traveled  part  that  it  mukes  it  a 
dangerous  place  to  pass  over,  for  barriers  are 
intended  to  make  the  passageway  safe,  and  not 
to  mark  or  define  the  limits  of  toe  way. 

[E!d.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  3C,  Municipal  Corporations,  $  1653.] 

15.  Same— Wabring  Signals. 

A  city,  opening  and  preparing;  only  a  part 
of  the  street  for  use,  and  permitting  the  re- 
maining portion  to  remain  rough  with  obstmc- 
tions  on  it.  need  not  as  a  general  rule  mark  the 
limits  of  the  traveled  portion,  or  place  signals 
at  or  near  the  obstmctions  to  warn  travelers ; 
and  it  is  the  duty  of  the  traveler  to  remain  with- 
in the  traveled  portion,  and,  if  that  portion  is 
not  reasonably  sufficient  for  pnblic  use,  be  may 
complain  on  that  ground. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  36,  Municipal  Corporations,  {  1657.] 

16.  Same— Babbiers. 

Where  a  city  maintains  a  street  on  two 
levels,  one  considerably  higher  than  the  other, 
and  the  two  are  divided  by  an  abrupt  declivity, 
and  both  levels  are  open  for  travel,  it  may  be 
incumbent  on  the  city  to  place  a  barrier  along 
the  upper  level  to  prevent  accidents  in  driving 
over  the  edge :  the  barrier  being  simply  for  the 
purpose  of  making  the  driveway  reasonably  safe. 

17.  Same— Instbuctiors. 

In  an  action  for  personal  injuries,  caused 
by  a  defective  street,  only  a  part  of  which  was 
opened  and  prepared  for  public  travel,  the  jury, 
on  it  appearing  that  the  accident  occurred  on  a 
part  of  the  street  not  prepared  for  public  travel, 
should  be  instructed  with  regard  to  the  duty  of 
a  city  in  opening  and  preparing  its  streets,  and 
when  and  for  what  purpose  barriers  are  required, 
and  if,  in  view  of  all  the  circumstances,  the 
street  was  not  reasonably  safe  without  barriers, 
the  city  would  be  liable. 

1&  Same. 

In  an  action  for  personal  injuries,  caused 
by  a  defective  street,  only  a  part  of  which  was 
prepared  for  public  travel,  the  jury,  on  It  ap- 
pearing that  the  accident  occurred  on  a  part  of 
the  street  not  prepared  for  public  travel,  should 
be  instructed  that  it  is  not  ordinarily  the  duty 
of  a  city  to  place  lights  or  warning  signals  or  to 
put  up  barriers  along  the  margin  of  its  streets. 
or  to  mark  or  define  the  traveled  portions  of 
them,  and  that  the  signals  and  barriers  are  re- 
quired only  to  point  out  obstructions  or  excava- 
tions in  the  traveled  part. 

19.  Same. 

Unless  the  duty  to  light  the  streets  is  im- 
posed on  a  city  by  statute  or  by  its  charter,  the 
failure  to  maintain  lights  in  the  streets  is  gener- 
ally not  negligence. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Di?. 
vol.  36,  Municipal  Corporations,  §§  1(>36,  1057.] 

20.  Same— Contributory  Negligence. 

The  absence  of  lights  in  the  streets  of  a 
city  may  be  imiwrtant  on  the  question  of  con- 
tributory negligence  of  a  traveler  injured  be- 
cause of  a  defective  street. 


21.  Tbiai,  —  Reptsal  to  Give  Instbtjctions 
OovEBED  BY  Those  Given. 

It  is  not  error  to  refuse  requested  instruc- 
tions covered  by  the  court's  general  charge. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  46,  Trial,  ${  651-«.->9.] 

22.  Same. 

Requested  instructions  containing  correct 
statements  of  the  law,  but  ending  by  directing 
the  jury  to  determine  the  whole  case  on  a  single 
issue  not  decisive  of  the  whole  case,  are  prop- 
erly refused. 

23.  Evidence— Opinion  of  Witnesses— Con- 
clusion. 

On  the  issue  of  the  sufficiency  of  the  pre- 
pared portion  of  a  street  in  view  of  the  public 
travel,  witnesses  cannot  testify  directly  that  the 
portion  prepared  for  travel  was  sufficient  for 
public  travel,  since  that  is  a  mere  conclusion  of 
the  witnesses,  and  the  reasonable  sufficiency  of 
the  street  is  the  ultimate  fact  to  be  found  by 
the  jury. 

[Eid.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  20,  Evidence,  §S  2186-2105.] 

24.  Municipal  Cobporations — Stbkets— Safe 
Condition. 

In  an  action  for  personal  injuries,  caused  by 
a  defective  street,  only  a  part  of  which  bad  been 
prepared  for  pnblic  travel,  if  it  was  of  sufficient 
width  and  reasonably  safe  within  that  width  to 
permit  plaintiff  to  pass  over  it  at  the  time,  and 
he  departed  from  the  traveled  part  without 
cause,  he  cannot  complain  that  the  street  was 
not  worked  to  a  wider  extent,  on  the  sole  ground 
that  others  at  other  times  may  have  required 
more  space  in  pa.ssiug  over  it. 

Appeal  from  District  Court,  Third  Dis- 
trict ;    M.  L.  Ritchie,  Jadge. 

Action  by  George  L.  Herndon  against  Salt 
Lake  City.  From  a  judgment  for  plalntitT, 
defendaut  appeals.  Reversed,  and  new  trial 
granted. 

Ogden  Hlles  and  H.  J.  Dlnlnny,  for  appel- 
lant. James  Ingebretzen  and  A.  Lk  Hop- 
paugb,  for  respondent. 

FRICK,  J.  This  Is  an  action  for  damages 
for  personal  Injuries  claimed  to  have  been 
caused  by  an  alleged  defect  In  one  of  the 
streets  of  Salt  Lake  City.  The  negligent  acts 
complained  of  are  alleged  to  be  substantially 
as  follows:  (1)  Negligence  In  mnlutainlng  a 
"dugway"  In  the  Intersection  of  Twelfth  East 
and  Second  South  streets  In  such  manner  as 
to  cause  an  embankment  to  form  from  three 
to  five  feet  In  height,  which  was  allowed  to 
remain  diagonally  across  the  Intersection  of 
said  streets;  (2)  the  failure  of  the  city  to 
construct  and  maintain  a  railing  or  barrier 
along  the  traveled  part  of  said  intersection 
and  said  embanlcment  "to  prevent  persons 
and  vehicles  on  said  traveled  part  from  pass- 
ing over  said  bank,"  and  (3)  the  failure  of  the 
city  to  place  and  maintain  a  light  or  other 
signal  at  or  near  said  embankment  to  warn 
IMTSons  using  the  street  of  the  existence 
thereof.  Briefly  stated,  the  facts  develoi)ed 
at  the  trial  were  substantially  as  follows: 
Second  South  street  runs  east  and  west,  and 
Twelfth  East  street  nnis  north  and  south. 
These  two  streets  intersect  or  cross  each  oth- 
er In  the  eastern  part  of  the  city,  and  within 
a  block  or  two  from  the  easterly  limits  of  the 
city.    At  the  point  where  these  two  streets 
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meet  and  cross  Is  a  natural  bluff  running  In  a 
northeasterly  and  southwesterly  direction. 
This  bluff  is  of  considerable  height,  and  rises 
abruptly,  forming  a  sort  of  bench.  The  nat- 
ural topography  of  the  land  both  above  and 
below  this  bluff  Is  comparatively  level.  In- 
clining somewhat  to  the  west.  These  two 
streets  meeting,  as  they  do,  at  the  point  where 
this  bluff  parts  the  lower  from  the  upper 
level,  made  both  streets  practically  Impassable 
In  the  natural  state  of  the  ground.  The  bluff 
was  worked  down  somewhat,  and  In  doing  so 
It  left  a  somewhat  steep  incline  to  the  north 
on  Twelfth  East  street,  and  to  the  west  of 
Second  South  street.  Both  of  these  streets 
are  132  feet  wide  between  lot  lines,  and  have 
been  platted  and  surveyed  for  many  years. 
In  order  to  make  the  streets  passable  the  city 
made  a  roadtvay  on  the  east  side  of  Twelfth 
East  street  going  up  the  hill  to  the  south, 
and  also  one  on  the  west  side  of  this  street. 
On  Second  South  street  a  roadway  was  pre- 
pared on  the  north  side  of  that  street,  and 
in  doing  so  the  south  side  of  this  roadway 
was  cut  down  somewhat,  and  It  Is  this  that  Is 
called  the  "dugway"  in  the  complaint,  and 
the  raise  caused  by  this  cut  Is  called  the  "em- 
bankment" or  "bank."  This  work  left  a  por- 
tion of  the  centers  of  both  streets  In  an  unfit 
condition  for  travel,  the  principal  part  of 
which  fell  within  the  intersection,  and  was 
lengthened  out  somewhat  to  the  north  and 
west  of  the  intersection,  «o  that  this  on- 
wrought  portion  of  these  two  streets  at  the 
point  aforesaid  resembled  somewhat  the  form 
of  a  boot  or  stocking  tapering  to  a  point  at 
both  extremities.  By  reason  of  the  declivity 
at  the  point  in  question  the  city.  In  making  a 
passage  or  driveway  on  the  north  side  of  Sec- 
ond South  street  going  east,  caused  the  em- 
bankment or  bank,  as  stated  above,  to  be 
formed  along  the  south  margin  of  the  travel- 
ed portion  of  the  street,  which,  the  testimony 
shows,  was  from  two  to  three  feet  high,  de- 
scending somewhat  abruptly  from  the  top  of 
the  embankment  to  the  worked  and  traveled 
I)ortion  of  the  street.  These  drive  or  past^age 
ways  around  this  unworked  portion,  as  the 
testimony  discloses,  were  all  the  way  from 
20  to  30  feet  In  width,  and  all  were  reason- 
ably smooth  and  passable  for  teams  and  vehi- 
cles. It  also  appears  that  the  travel  at  that 
point  was  not  very  heavy,  and  that  the  city 
both  to  the  south  and  east  of  the  Intersection 
was  somewhat  sparsely  settled.  In  view  of 
the  foregoing.  In  going  either  up  or  down  the 
hill,  a  person  driving  over  this  Intersection, 
In  order  to  continue  on  In  the  driveway  pre- 
pared by  the  city,  would  have  to  drive  either 
to  the  riglit  or  left  in  passing  around  the  un- 
worked portion  lying  In  the  center  of  the  in- 
tersection of  these  two  streets.  The  unwork- 
ed portion  bad  no  well-deflued  banks  along  Its 
upper  or  eastern  and  southern  margin,  but  on 
the  lower  part  there  was  more  or  less  of  a 
bank,  as  above  stated.  In  the  center  of  the 
Intersection,  and  u(K)n  the  unworked  portion 
thereof,  stood  an  electric  liglit  pole  with  an 


arc  lamp  upon  Its  top.  The  pole  and  Ugbt 
were  the  same  as  those  used  for  lighting  all 
parts  of  the  city.  At  the  time  of  the  accident 
there  were  some  weeds  on  the  unworked  part 
of  the  intersection  which  had  grown  up  dur- 
ing the  preceding  summer  and  fall.  The  elec- 
tric light  was  lit,  but  made  a  dim  light,  as 
some  of  the  witnesses  described  it.  Under 
the  conditions  above  described,  on  October  31, 
1905,  the  resixmdent,  at  about  6:15  o'clock  p. 
m.,  in  making  the  turn  west  on  the  Intersec- 
tion of  Twelfth  East  street  to  drive  west  on 
Second  South  street  with  a  team  and  heavy 
carriage,  departed  from  the  traveled  part  of 
the  street  or  intersection  and  drove  diagonal- 
ly across  the  unworked  part,  and  In  doing  so 
one  of  tlie  front  wheels  of  the  carriage  went 
over  the  embankment  forming  the  north  mar- 
gin of  the  unworked  part  of  the  street,  and 
threw  him  from  the  seat,  and  he  fell  to  the 
driveway  below  and  was  Injured.  Just  be- 
fore driving  north  he  had  driven  south  over 
this  intersection,  but,  as  the  night  was  dark, 
he  said  he  bad  not  noticed  the  actual  con- 
dition of  the  street,  and  In  going  back,  in  or- 
der to  relieve  bis  horses  somewhat  from  the 
pressure  of  the  carriage,  resixindent  says: 
"I  made  a  wide  turn  to  go  down  easy,  and  as 
I  came  to  the  slant  of  the  hill  I  got  too  far 
over.  I  didn't  make  a  sharp  turn,  because  I 
was  afraid  the  team  would  get  away  from  me 
down  the  hill."  It  Is  thus  reasonably  clear 
that  respondent.  Instead  of  turning  west 
along  the  worked  part  of  the  street,  drove  off 
the  driveway  and  drove  onto  and  across  the 
unworked  portion,  and  thus  encountered  the 
bank  which  was  along  the  south  margin  of 
the  northerly  driveway,  and  in  going  over 
this  bank  was  thrown  from  the  carriage  seat 
and  injured.  Mr.  Zerbe,  a  ^<•ltness  for  re- 
spondent, was  with  him  on  the  driver's  seat 
at  the  time,  and  be  testified  that  be  could  see 
that  respondent  was  driving  off  the  traveled 
part  of  the  street,  but  did  not  see  the  bank 
ahead  of  them.  There  was  no  other  light  or 
signal  excepting  the  arc  lamp  on  the  pole  de- 
scribed above,  nor  was  there  any  barrier 
along  the  bank,  or  other  sign  of  warning. 
The  jury  returned  a  verdict  for  the  respond- 
ent upon  which  the  court  entered  judgment, 
and  the  city  presents  the  record  for  review  on 
api)cal. 

While  the  errors  assigned  are  numerous, 
we  shall  discuss  such  only  as  we  deem  ma- 
terial. In  submitting  the  case  to  the  Jury  the 
court  gave  the  following  Instruction,  which 
was  duly  excepted  to  by  the  city;  and  the 
giving  of  it  Is  now  urged  as  error:  "(10)  Xou 
are  Instructed  that  the  defendant  Is  required 
to  use  ordinary  care  to  keep  its  streets  in  a 
reasonably  safe  condition  for  travel  in  the 
ordinary  modes  by  night  as  well  as  day,  and 
whether  they  are  so  or  not  is  a  question  of 
fact  to  be  determined  in  each  case  by  its  par- 
ticular circumstances."  As  a  modification  of 
the  foregoing  Instruction,  the  city  offered  a 
request  whereby  it  asked  that  the  court  in- 
struct the  jury  in  substance  that  the  city  was 


Digitized  by 


Google 


ttah) 


HBENDON  ▼.  SALT  LAKE  CITY. 


649 


not  required  to  improve  or  make  passable  the 
vrbole  width  of  the  Intersection,  or  the  whole 
width  of  the  two  streets;  that  it  was  only 
required  to  Improve  and  make  passable  such 
portion  of  said  streets  and  intersection  as 
was  reasonably  necessary  for  the  needs  of  the 
public;  and  that  it  was  the  duty  of  the  city 
to  exercise  ordinary  care  to  keep  in  a  reason- 
bly  safe  condition  for  passage  and  travel  such 
parts  of  the  streets  only  as  had  been  Improv- 
ed and  opened  for  travel,  if  such  portion  was 
reasonably  sufflclent  for  the  needs  of  the  pub- 
lic using  these  streets.  The  court  refused  the 
request,  and  the  duty  of  the  city  in  respect 
to  its  streets  is  limited  In  the  instructions  to 
what  is  contained  in  the  instruction  copied 
above.  The  instruction  given,  and  the  refus- 
al to  instruct  as  requested,  or  to  so  instruct 
in  substance,  present  the  principal  question 
discussed  by  counsel. 

Counsel  for  respondent  insist  that  appel- 
lant is  not  in  a  position  to  raise  the  question, 
because  respondent  in  his  complaint  alleged 
that  the  ci^  "was  charged  with  the  duty  of 
maintaining  the  said  streets  in  a  safe  and  fit 
condition  for  public  usage  and  travel,"  which 
allegation  the  city  admitted  in  its  answer. 
This  contention  Is  not  tenable.  The  allega- 
tion at  most  Is  a  mere  conclusion  of  law,  and 
could  have  l>een  stricken  from  the  complaint, 
and  the  city  is  not  bound  by  the  admission  of 
such  an  allegation.  1  Bates  PI.  &  Pr.  233. 
While  the  instruction  correctly  states  an  ab- 
stract proposition  of  law  applicable  to  a  street, 
the  whole  width  of  which  has  been  opened 
and  worked  for  public  use  and  travel,  It  is 
wholly  inapplicable  to  the  facts  as  developed 
in  this  case.  The  statement  respecting  the 
duty  of  the  city  with  regard  to  maintaining 
its  streets  is  so  general  that  to  a  Jury  of  lay- 
men it  practically  aflforded  no  Information 
or  guide  whatever  imder  the  facts  and  cir- 
cumstances developed  at  the  trial.  Such  gen- 
eral statements,  as  was  said  in  City  of  Guth- 
rie V.  Swan,  3  Okl.  IIG,  41  Pac.  84,  are  mis- 
leading In  that  the  Jurors  will  naturally  as- 
sume that  It  was  the  duty  of  the  city  to  make 
and  keep  all  of  its  streets  in  a  reasonably 
safe  condition  throughout  their  entire  width 
at  all  times  and  places  and  under  all  circum- 
stances. Instructions  should  in  all  cases  ap- 
ply the  law  to  the  existing  facts  and  circum- 
stances, and  In  cases  of  negligence,  where  the 
duty  varies  with  the  conditions,  a  mere  gen- 
eral statement  of  the  law  with  regard  to  the 
duty  generally  Imposed  is,  if  possible,  worse 
than  not  to  Instruct  at  all.  If  it  be  the  law 
that  the  duty  of  the  city  with  respect  to  Its 
streets  is  always  and  under  all  circumstances 
the  same,  then  the  instruction  was  proper 
enough.  If,  however,  such  is  not  the  law, 
and  the  duty  varies  in  accordance  with  con- 
ditions and  circumstances,  then  It  may  be 
that  the  city  had  discharged  its  full  duty 
with  respect  to  a  given  street,  or  a  particular 
place  in  such  street,  although  It  did  not  com- 
ply with  what  is  said  in  the  instruction  above 
quoted. 


The  gist  of  the  action  In  question  was 
negligence,  and  there  could  be  no  actionable 
negligence  unless  the  city  did  or  omitted  to 
do  something  which,  in  the  exercise  of  ordi- 
nary care  and  prudence,  it  should  have  done 
or  omitted  to  do.  The  authorities  with  re- 
gard to  the  duty  imposed  by  law  upon  mu- 
nicipalities in  opening,  improving,  and  main- 
taining the  streets  in  a  reasonably  safe  con- 
dition for  travel  throughout  their  entire 
width  are  not  in  perfect  harmony.  In  15  A. 
&  E.  Ency.  L.  (2d  Ed.)  at  page  452,  after 
stating  the  law  applicable  to  country  roads 
to  be  that  such  roads  need  not  be  opened  up 
nor  maintained  in  a  reasonably  safe  condi- 
tion for  travel  throughout  their  entire  width, 
the  author  proceeds  as  follows:  "In  regard 
to  city  streets  it  would  seem  that  the  rule 
might  well  be  different  from  that  prevailing- 
in  the  case  of  country  roads,  and  according- 
ly it  is  stated  In  some  cases  that  there  is  an 
absolute  duty  to  keep  in  repair  the  whole 
width  of  the  street.  These  statements  may, 
however,  be  viewed  with  reference  to  the 
imrtlcular  circumstances  under  which  they 
are  made,  and  in  the  best-considered  cases 
It  is  stated  that  even  in  the  case  of  city 
streets  the  width  which  must  be  kept  in  re- 
pair Is  a  matter  dependent  on  particular  cir- 
cumstances, among  which,  apparently  to  be 
considered,  are  the  amount  of  travel  and  the 
question  whether  the  city  has  ever  opened 
the  whole  street  for  travel  by  doing  work 
thereon,  so  as  to  Induce  x)ersonB  to  use  the 
whole  width  thereof."  Upon  an  examination 
of  the  cases  It  will  be  found  that  what  the 
author  says  with  regard  to  the  statements 
contained  in  the  cases,  and  that  such  state- 
ments must  be  reconciled  with  the  particular 
facts  before  the  courts  in  making  them,  is  not 
overdrawn.  In  fact  It  will  be  found  that 
cases  emanating  from  the  same  courts  are 
not  infrequently  cited  upon  both  sides  of  the 
proposition;  namely,  that  it  Is  the  duty  of 
the  city  to  make  its  streets  passable  and  to 
maintain  them  in  a  reasonably  safe  condition 
throughout  their  entire  width,  and  also  that 
no  such  duty  is  imposed.  This  apparent  con- 
flict is  due  to  the  fact  that  in  those  cases 
where  the  evidence  was  to  the  effect  that  the 
city  had  opened,  worked,  and  prepared  for 
travel  and  public  use  the  whole  width  of  the 
street  the  court  simply  stated  that  it  was  the 
duty  of  the  city  to  maintain  such  streets  rea- 
sonably safe  for  travel  throughout  their  en- 
tire width,  and  that  a  failure  to  do  this  con- 
stituted negligence.  In  those  cases,  there- 
fore, the  question  Involved  here,  as  a  general 
rule.  Is  not  discussed;  but  the  duty  upon 
the  part  of  the  city  to  maintain  the  whole 
street  safe  is  assumed. 

There  are  also  numerous  cases  where  de- 
fects of  sidewalks  only  were  in  question, 
and  In  most  of  those  cases,  in  speaking  of 
sidewalks  as  parts  of  the  streets,  it  Is  also- 
asserted  that  the  whole  width  of  the  side- 
walk— sometimes  the  expression  "streets"  is 
used — ^must  be  maintained  in  a  reasonably 
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safe  condition  for  traYel  whether  In  daytime 
or  in  nighttime.  Judge  Dillon,  In  bis  excel- 
lent work  on  Municipal  Corporations,  In 
speaking  upon  this  question,  says:  "Nor,  as 
already  incidentally  stated,  is  a  municipal 
corporation  bound  to  keep  all  of  Its  streets 
and  all  parts  of  the  street  in  good  repair. 
When  it  opens  a  street  and  Invites  public 
trarel,  it  must  be  made  reasonably  safe  for 
such  use;  but  this  does  not  necessarily  im- 
ply as  a  matter  of  law  that  the  whole  width 
of  the  street  must  be  In  good  condition. 
■NATiether  the  street  was  wide  enough  to  be 
safe,  whether  it  was  In  a  reasonably  safe 
condition  for  public  use  by  travelers  who  use 
ordinary  care  to  avoid  injury,  are  almost  al- 
ways questions  for  the  Jury."  2  Dill.  Mim. 
Corps.  (4th  Ed.)  §  1016.  In  McArthur  v. 
Saginaw,  58  Mich.  357,  25  N.  W.  313,  55  Am. 
Kep.  C87,  the  Supreme  Court  of  Michigan, 
in  passing  upon  an  instruction  somewhat 
similar  In  its  terms  to  the  one  above  set 
forth,  use  the  following  language:  "The  Jury 
undoubtedly  understood  from  the  rulings  of 
the  court  and  the  questions  laid  before  them 
that  it  was  for  them  to  decide  how  much  of 
the  streets  should  be  kept  in  condition  for 
general  travel,  and  they  found  that  the  en- 
tire street  ought  to  be  clear  of  obstruc- 
tions, and  it  must  be  presumed  they  based 
their  verdict  for  plaintiff  on  that  idea.  This 
was  a  palpable  error,  for  there  can  be  no 
doubt  of  the  right  of  every  city  to  determine 
what  part  of  the  nominal  highway  shall  be 
devoted  to  the  various  purposes  of  passage, 
and  upon  such  a  subject  the  municipal  dis- 
cretion must  prevail."  In  the  foregoing  case 
it  appeared  that  the  actual  width  of  the 
street  as  platted  and  surveyed  w^as  66  feet, 
while  the  part  that  was  worked  and  made 
passable  was  but  31  feet.  The  injury  result- 
ed by  coming  in  contact  with  an  obstruction 
which  was  outside  of  the  31  feet,  but  within 
the  exterior  boundaries  of  the  street,  and 
which  was  placed  there  by  an  abutting  own- 
er, apparently  wltli  the  consent  of  the  city. 
In  Perkins  v.  Fayette,  68  Me.  l.'>2,  28  Am. 
Kep.  84,  It  is  said:  'The  Judge  instructed  the 
Jury  tliat  towns  were  not  required  to  render 
the  road  passable  for  the  entire  width  of  the 
whole  located  limits,  and  that  the  duty  of  the 
town  was  accomplished  by  making  a  suffi- 
cient width  of  the  road  In  a  smooth  condition 
so  that  It  would  be  safe  and  convenient  for 
travelers."  This  the  Supreme  Court  of  Maine 
held  to  be  a  correct  statement  of  the  law, 
and  It  was  commented  on  and  followed  in 
Morse  V.  Belfast,  77  Me.  44,  and  In  subse- 
quent cases  by  that  court  In  City  of  Wel- 
lington V.  Gregson,  31  Kan.  102,  1  Pac.  255, 
47  Am.  Rep.  482,  Mr.  Justice  Brewer,  In 
speaking  of  the  dut.v  imjwsed  by  law  upon 
cities  In  respect  to  the  maintenance  of  their 
streets,  says:  "In  the  dist-harge  of  this  duty, 
in  places  it  must  keep  the  whole  width  of 
the  street  in  a  safe  condition  for  travel. 
*  *  •  In  otlier  pliices  It  is  sufficient  if  It 
keep  a  traveled  track  In  good  repair."     In 


Bassett  v.  City  of  St.  Joseph,  53  Mo.,  at  page 
303,  14  Am.  Rep.  446,  the  Supreme  Court  of 
Missouri,  in  speaking  of  the  duties  imposed 
on  cities  in  this  regard,  say  that  the  city 
"is  only  bound  to  keep  such  streets  and  such 
parts  of  streets  in  repair  as  are  necessary  for 
the  convenience  and  use  of  the  traveling  pub- 
lic. It  may  be,  and  doubtless  la,  the  case 
that  there  are  streets  or  parts  of  streets  in 
many  cities  which  are  not  at  present  neces- 
sary for  the  convenience  of  the  public  that 
will  be  brought  into  use  by  the  growth  of  the 
city,  or  there  may  be  streets  that  have  more 
width  than  Is  necessary  for  the  present  use 
or  the  requirements  of  travel."  A  much 
more  recent  case  from  the  Supreme  Court 
of  Missouri  we  think,  not  only  states  a  prac- 
tical, but,  as  we  conceive,  the  true,  rule  to 
be,  that,  if  the  city  opens  and  undertakes  to 
put  the  whole  width  of  the  street  In  condi- 
tion for  travel  and  invites  the  public  to  use 
the  whole  width,  then  It  is  the  duty  of  the 
city  to  exercise  ordinary  care  so  as  to  main- 
tain the  whole  width  of  such  a  street  In  a 
condition  reasonably  safe.  If,  however,  the 
city  works  only  a  part  of  the  street  and 
puts  It  into  condition  for  travel,  then  it  is 
required  to  maintain  only  that  part  In  a 
reasonably  safe  condition,  and  whether  the 
part  that  Is  opened  and  worked  Is  reasonably 
sufficient  for  public  convenience  may  be  a 
question  of  fact.  Kossman  v.  St.  Louis,  1.53 
Mo.  299,  54  S.  W.  513.  In  Kelley  v.  Fond  du 
Lac,  31  Wis.  179,  it  is  said:  "Towns  are  not 
bound  to  keep  highways  in  a  suitable  con- 
dition for  travel  in  their  whole  width;  and 
their  liability  Is  limited  primarily  to  dam- 
ages caused  by  defects  in  the  traveled  track." 
This  case  Is  ai^roved  and  followed  in  the 
later  Wisconsin  cases,  and  esi)ecially  in  the 
case  of  Rhyner  v.  City  of  Menasha,  97  Wis. 
523,  73  N.  W.  41.  In  Fuliiam  v.  City  of 
Muscatine,  70  Iowa,  438,  30  X.  W.  862,  the 
Supreme  Court  of  Iowa,  in  sustaining  the 
trial  court  in  its  refusal  to  give  an  instruc- 
tion wherein  the  Jury  were  told  that  It  was 
the  duty  of  the  city  to  maintain  the  entire 
width  of  a  street  in  a  reasonably  safe  condi- 
tion, say :  "We  are  not  prepared  to  say  that 
It  Is  the  duty  of  a  city  to  keep  every  street 
safe  for  travel  throughout  its  entire  width, 
regardless  of  its  location,  amount  of  travel, 
and  all  other  circumstances."  We  refer  to 
this  case  for  the  special  reason  that  the  Iowa 
court  is  sometimes  cited  as  holding  to  the 
contrary  doctrine;  namely,  that  the  entire 
width  of  the  street  must  be  maintained  in  a 
reasonably  safe  condition.  Where  such  ex- 
pressions are  found  in  the  cases  from  the 
Iowa  court  the  facts  were  such  as  required 
the  whole  width  of  the  street  to  be  kept  in 
safe  condition.  The  following  cases  make 
this  clear,  namely:  Crystal  v.  Des  Moines,  65 
Iowa.  502,  22  N.  W.  «0 ;  Stafford  v.  City  of 
Oskuloosa,  04  Iowa.  251,  20  N.  W.  174.  In 
a  very  recent  case  (1907)  dwided  by  the  Ap- 
pellate Court  of  Indiana,  in  speaking  upon 
this  subject  it  is  said:    "A  municipal  cor- 
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porntion  is  bound  to  ko«p  its  streets  and  side- 
wallu  reiisouably  safe  and  convenient  for 
public  travel  either  by  day  or  by  night ;  but 
when  the  municipality  has  prepared  and 
maintained  a  way  of  sufficient  width,  smooth 
and  convenient  for  travel,  its  duty  in  this 
respect  has  been  accomplished."  It  is  not 
necessary  to  quote  further  from  the  decided 
cases,  and  from  among  the  numerous  cases 
that  might  be  cited  we  shall  refer  only  to  the 
following:  City  of  Austin  v.  Kltz,  T2  Tex. 
401,  9  S.  W.  884 ;  Goeltz  v.  Town  of  Ashland, 
75  Wis.  642,  44  N.  W.  770;  Marshall  v.  Ips- 
wich, 110  Mass.  522;  City  of  Hannibal  v. 
Campbell,  86  Fed.  298,  30  C.  C.  A.  63 ;  Task- 
er  v.  Farmlngdale,  85  Me.  525,  27  Atl.  464; 
Craig  T.  City  of  Sedalla,  63  Mo.  417;  City  of 
Guthrie  v.  Swan,  3  Okl.  116,  41  Pac.  84. 

The  general  doctrine  that  may  be  deduced 
from  the  cases  that  have  considered  and  pass- 
ed upon  facts  such  as  those  in  the  case  at  bar 
may  be  stated  as  follows:  That  In  opening 
a  street  for  travel,  whate%-er  may  be  its  nomi- 
nal or  platted  width,  it  is  primarily  a  matter 
within  the  discretion  of  the  city  to  say  wheth- 
er it  will  prepare  the  whole  or  only  a  portion 
of  the  width  of  the  street  for  travel ;  that  in 
the  business  portions  of  the  city,  or  where 
travel  and  the  convenience  of  the  public  re- 
quire it,  the  whole  width  of  the  street  must 
generally  be  made  and  maintained  passable 
and  in  a  reasonably  safe  condition;  that 
where  the  whole  width  of  the  street  has  been 
preiMired  and  opened  for  travel,  whether  pri- 
marily necessary  or  not,  the  city  must  there- 
after maintain  the  whole  street  in  a  reason- 
ably safe  condition  througiiout  its  entire 
width ;  that  In  some  places,  and  especially  in 
the  outlying  portions  of  the  city,  it  may  ordi- 
narily determine  what  portions  of  the  streets 
it  will  prepare  for  travel,  and  in  such  places 
It  need  only  maintain  that  portion  which  is 
opened  and  set  apart  for  travel  In  a  reason- 
ably safe  condition;  that  whether  the  city 
has  prepared  a  sufficient  width  for  passage 
to  respond  to  the  needs  of  the  public  may  be 
a  question  of  fact  for  the  jury,  and  as  to 
whether  the  streets  are  maintained  in  a  rea- 
sonably safe  condition  for  travel  (whether 
throughout  their  entire  width  where  the 
whole  width  is  opened,  or  over  that  portion 
which  Is  opened  and  prepared  for  travel),  is 
always  a  question  of  fact  to  be  determined  by 
the  jury  from  all  the  facts  and  circimistances 
In  the  particular  case.  If  It  is  made  to  ap- 
pear, therefore,  that  the  street  Is  not  one  that 
has  been  prepared  for  travel  throughout  its 
entire  width,  or  tlie  particular  place  in  ques- 
tion is  one  where  this  has  not  been  done,  the 
court  should  Instruct  the  jury  specially  with 
regard  to  the  duty  of  the  city  in  this  regard ; 
and,  if  the  question  arises  as  to  whether  the 
city  has  prepared  a  sufficient  width  for  travel 
where  less  than  the  whole  width  has  been 
prepared,  the  jury  should  be  required  to  find 
from  all  the  facts  and  circumstances  whether 
or  not  the  q;>ace  prepared  by  the  city  was  rea- 
sonably sufficient,  and  In  case  the  claim  Is 


made  that  the  space  prepared  is  Insufficient, 
it  seems  to  us  this  sliould  be  alleged  in  the 
complaint  as  one  of  the  grounds  of  negligence, 
so  that  the  city  may  be  prepared  to  meet  it  at 
the  trial.  It  seems  to  us  no  other  rule  is  either 
practical  or  reasonable.  The  streets  In  this 
city,  as  disclosed  by  this  record,  are  132  feet 
from  lot  line  to  lot  line,  a  portion  of  which  is 
usually  set  apart  for  sidewalks.  At  the  place 
where  the  accident  in  question  occurred  there 
were  no  sidewalkR  If  the  theory  of  respon- 
dent Is  to  prevail,  and  as  it  might  have  been 
assumed  by  the  jury  from  the  Instruction, 
then  the  city  would  be  compelled  to  maintain 
all  of  its  wide  streets  throughout  their  entire 
width  in  a  reasonably  safe  condition  at  all 
times  and  under  all  circumstances.  Any  per- 
son might  then  at  will  go  or  drive  anywhere 
between  the  lot  lines  either  by  day  or  night, 
and  If  he  encounters  an  obstacle,  whether 
natural  or  artificial,  and  Is  Injured  thereby, 
the  city  must  respond  in  damages  if  the  jury 
find  that  the  street  was  not  reasonably  safe 
with  the  obstruction  In  It  If,  therefore,  a 
person  may  drive  anywhere  and  may  presume 
the  whole  width  of  the  street  to  be  safe,  how 
can  a  jury  escape  the  conclusion  that  any  ob- 
struction anjTvhere  makes  the  street  unsafe? 
In  this  case  we  think  the  court,  in  substance 
at  least,  should  have  instmcted  the  jury  as 
requested  by  the  city  In  its  twelfth  request 
The  refusal  to  do  this,  and  especially  In  con- 
nection with  instruction  10  given  by  the  court, 
was  prejudicial  error.  We  think  further  that 
the  facts  in  this  case  are  such  that  the  court 
should  have  Instructed  the  jury  that  It  was 
the  duty  of  respondent  to  pursue  the  travel- 
ed portion  of  the  street,  or  that  part  which 
was  worked  and  prepared  by  the  city  for 
travel,  and  that  if  he  departed  therefr<xn  In- 
tentionally or  heedlessly  or  for  his  own  con- 
venience, or  for  other  reasons  dependent  up- 
on his  own  volition,  he  assumed  the  risk  in 
doing  so.  It  is  not  the  Inw  that  a  person  driv- 
ing on  the  streets  in  all  parts  of  the  city  may 
at  will  depart  from  the  traveled  track  either 
by  day  or  night,  and  If  he  encounters  a  natur- 
al or  artlfleinl  obstruction  and  suffers  injury 
that  he  may  recover  damages  from  the  city. 
Tasker  v.  Farmlngdale,  85  Me.  523.  27  Atl. 
464 :  Goeltz  v.  Town  of  Ashland,  75  Wis.  642, 
44  N.  W.  770;  Marshall  t.  Ipswich,  110  Mass. 
522;  Barnes  v.  Chicopee,  138  Mass.  66,  52  Am. 
Rep.  259. 

The  contention  that  this  court  has  held  to 
the  contrary  on  any  one  or  more  of  the  fore- 
going propositions  cannot  be  sustained.  These 
questions  were  not  involved  nor  discussed  in 
the  cases  cited  by  counsel,  namely :  Tucker 
V.  gait  Lake  City,  10  Utah,  173,  37  Pac.  261 ; 
Scott  V.  Provo  City,  14  Utah,  31,  45  Pac.  1005 ; 
and  Xaylor  v.  Salt  Lake  City,  9  Utah,  491, 
35  Pac.  509.  The  first  two  cases  were  cases 
of  defective  sidewalks,  and  the  court.  In 
speaking  of  the  width  to  be  maintained,  of 
course  referred  to  the  sidewallcB  which  Itad 
been  opened  for  travel  throughout  the  whole 
width  thereof,  and  for  that  reason  ought  to 
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have  been  malntaiued  for  that  width.  Tbe 
last  case  was  one  where  an  artificial  obstruc- 
tion was  placed  in  the  traveled  portion  of  tbe 
street  without  any  guards  or  signals  to  warn 
persons  thereof.  So  far  as  we  know  this 
court  has  never  passed  upon  tbe  direct  ques- 
tions presented  in  this  case.  As  we  have 
pointed  out,  the  question  of  the  lade  of  lights 
and  barriers  was  raised  in  the  compia^t. 
In  submitting  the  case  to  the  Jury  the  court 
did  not  say  anything  about  these  matters, 
but  from  what  was  said  in  the  general  charge 
which  we  have  copied  the  Jury  may  well  have 
inferred  that  the  city  was  negligent  in  not 
putting  up  a  barrier  along  the  bank  referred 
to,  or  in  not  placing  a  signal  light  as  a  warn- 
ing to  travelers,  and  that  for  that  reason  if 
for  no  other  they  may  have  found  tbe  street 
was  not  iu  a  reasonably  safe  condition.  In 
this  regard  the  charge  was  again  too  general. 
In  view  that  the  case  will  have  to  be  s^it 
bade  for  a  new  trial,  it  is  perhaps  not  im- 
proper for  us  to  indicate  our  views  with  re- 
gard to  these  Issues  for  the  guidance  of  the 
court  on  the  second  trial.  As  a  general  rule 
the  city  is  not  required  to  put  up  barriers  to 
prevent  travelers  from  driving  off  the  travel- 
ed portions  of  the  streets.  Barriers  are  not 
required  for  this  purpose.  They  are  general- 
ly required  only  where  an  obstruction  or  ex- 
cavation is  placed  or  made  in  the  traveled 
part  of  the  street,  or  where  the  excavation 
or  dangerous  declivity  is  so  near  the  traveled 
part  of  the  street  that  it  makes  It  a  danger- 
ous place  to  pass  over.  In  other  words,  bar- 
riers are  Intended  to  make  the  passageway 
safe,  and  not  to  mark  or  define  its  limits  so 
as  to  warn  travelers  not  to  drive  outside  of 
them.  This  is  well  illustrated  by  tbe  follow- 
ing cases :  Barnes  v.  Chlcopee,  138  Mass.  67, 
52  Am.  Rep.  259;  City  of  Hannibal  v.  Camp- 
bell, 86  Fed.  298,  30  O.  C.  A.  63 ;  McHugh  v. 
St  Paul,  67  Minn.  441,  70  N.  W.  5 ;  Tasker  v. 
Farmlngdale,  85  Me,  523,  27  Atl.  464;  Mar- 
shall T.  Ipswich,  110  Hasa  522;  Goeltz  v. 
Town  of  Ashland,  75  Wis.  642,  44  N.  W.  770. 
If  the  city,  therefore,  opens  and  prepares  only 
a  part  of  the  street  for  use,  and  the  remaining 
portion  Is  rough  or  has  obstructions  upon  it, 
it  is  not,  as  a  general  rule,  the  duty  of  the 
city  to  mark  the  limits  of  the  traveled  por- 
tion, or  to  place  signals  at  or  near  such  ob- 
structions to  warn  travelers.  It  is  the  duty 
of  the  traveler  to  remain  within  the  wrought 
and  traveled  portion  of  the  street,  and  if  that 
portion  is  not  reasonably  sufficient  for  public 
use  he  may  complain  upon  that  ground  as  we 
have  pointed  out  above.  In  this  regard  it 
may  be  said  that,  where  a  city  maintains  a 
street  upon  two  levels,  one  considerably  high- 
er than  the  other,  and  the  two  are  divided  by 
an  abrupt  declivity,  and  both  levels  are  open- 
ed for  travel,  then  it  may  be  incumbent  upon 
the  city  to  place  a  barrier  along  the  upper 
level  to  prevent  accidents  in  driving  over  the 
edge.  But  this,  again,  is  simply  for  the  pur- 
pose of  making  the  driveway  reasonably  safe, 
and  is  well  Illustrated  in  the  case  of  Prldeaux 


V.  City  of  Mineral  Point,  43  Vr\a.  513,  28  Am. 
Rep.  558.  In  cases,  therefore,  where  a  city 
prepares  only  a  portion  of  the  street.  It  may 
be  a  question  of  fact  as  to  whether  the  por- 
tion opened  for  travel  Is  reasonably  sufficient. 
As  to  whether  it  is  reasonably  safe  In  view  of 
all  the  surrounding  circumstances  Is  always  a 
question  of  fact.  The  Jury,  therefore,  should 
be  Instructed  with  regard  to  the  duty  of  the 
city  in  opening  and  preparing  its  streets,  and 
when  and  for  what  purposes  barriers  are 
required,  and  If,  in  view  of  all  the  circum- 
stances, the  street  was  not  reasonably  safe 
without  barriers,  and  the  Jury  so  find,  then 
the  city  would  be  liable.  The  Jury  should  be 
distinctly  told  that  it  is  not  ordinarily  the 
duty  of  the  city  to  place  lights  or  warning 
signals,  or  to  put  up  barriers  along  the  mar- 
gins of  its  streets,  or  to  mark  or  define  tbe 
wrought  or  traveled  portions  of  them,  and 
that  these  are  required  only  to  point  out  ob- 
structions or  excavations  in  the  traveled  part 
of  the  street,  or,  where  the  whole  street  is 
opened,  to  point  out  where  they  are  so  that 
they  may  be  avoided,  and  further,  that  If 
there  be  an  excavation  in  the  margin  of  the 
street  or  so  near  it  that  It  may  be  dangerous 
to  any  one  using  the  street,  then  that  in  all 
such  cases  barriers  or  signals  reasonably  suf- 
ficient to  point  out  the  danger  or  to  keep  one 
from  driving  over  the  one  or  falling  Into  the 
other  are  usually  required.  In  view  of  the 
whole  record  we  are  not  clear  as  to  whether 
respondent  contends  that  the  city  was  negli- 
gent In  not  lighting  the  street  properly,  or 
only  in  not  having  a  light  as  a  signal  of 
warning  at  the  embankment.  As  to  the  duty 
of  the  city  to  light  its  streets  generally  It  may 
be  said  that  no  such  duty  exists  at  common 
law.  Unless  the  duty  is  Imposed  by  statute 
or  by  the  city's  charter,  the  failure  to  put  up 
and  maintain  lights  in  the  streets  generally 
is  not  negligence.  Mitchell  v.  Tell  City  (Ind. 
App.)  81  N.  E.  594;  McHugh  v.  St.  Paul,  67 
Minn.  441,  70  N.  W.  5,  and  cases  there  cited. 
Tbe  absence  of  lights  may,  however,  be  Im- 
portant upon  the  question  of  contributory 
negligence.  To  what  extent  a  city  may  be  re- 
quired to  maintain  lights  In  its  streets  gener- 
ally in  case  It  voluntarily  assumes  the  duty 
to  light  them  Is  a  question  not  now  involved, 
and  we  express  no  opinion  upon  It.  As  to 
when  and  under  what  circumstances  a  city 
must  put  up  and  maintain  signal  lights  we 
have  already  discussed. 

Upon  the  other  assignments  respecting  the 
refusal  of  the  court  to  give  the  other  requests 
offered  by  the  city  we  are  of  the  opinion  that 
those  were  sufficiently  covered  by  the  court's 
general  Instructions.  We  remark,  however, 
for  the  benefit  of  counsel,  that  about  all  the 
requests  offered  uniformly  ended  with  the  re- 
quest to  find  for  the  city.  It  does  not  neces- 
sarily follow  that  because  an  instruction 
states  the  law  fully  and  correctly  upon  one 
issue  the  Jury  should  therefore  find  general- 
ly for  the  plaintiff  or  the  defendant  as  the 
case  may  be.    The  Jury  should  be  told  what 
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their  findings  should  be  npon  that  Issue  only 
unless  the  particular  issue  Is  decisive  of  the 
whole  case.  Trial  courts  very  often  must 
refuse,  and  this  court  Is  compelled  to  sus- 
tain the  refusal,  to  give  correct  statements  of 
the  law  simply  because  they  end  by  direct- 
ing the  jury  to  determine  the  whole  case  up- 
on the  one  request.  Nearly  all  of  appellant's 
requests,  10  or  12  in  number,  end  In  this  way, 
and  the  court  did  not  err  In  refusing  them 
for  that  reason  If  for  no  other. 

The  contention  that  the  court  erred  In  not 
permitting  witnesses  for  the  city  to  testify 
directly  that  the  driveway  at  the  place  of  the 
accident  was  sufBcIent  for  public  travel  Is 
not  tenable.  All  these  questions  called  for 
the  witnesses'  conclusions  merely.  The  rea- 
sonable sufficiency  of  the  street  Is  the  ulti- 
mate fact  to  be  found  by  the  Jury,  and  It 
must  be  found  from  the  evidence  with  re- 
spect to  the  location  of  the  street,  the  num- 
ber of  persons  who  have  occasion  to  use  It, 
the  surrounding  circumstances,  and  ail  the 
conditions  bearing  upon  this  question.  More- 
over, if  a  street  were  In  fact  insufficient  for 
the  public  needs,  but  If  no  one  else  were  at- 
tempting, to  use  It  at  the  time  of  the  accident, 
and  there  was  ample  room  for  the  wagon  or 
carriage  to  pass,  it  may  well  be  that  the  per- 
son who  complains  may  not  have  any  cause 
for  complaint  upon  that  ground.  The  ques- 
tion is,  was  the  street  sufficient  for  the  pur- 
poses of  the  plaintiff  at  the  time  of  the  acci- 
dent? If  It  was,  then  it  was  not  material 
whether  the  street  was  opened  and  worked 
sufficiently  wide  to  meet  all  public  require- 
ments or  not  If  It  was  of  sufficient  width 
and  reasonably  safe  within  that  width  to  per- 
mit the  plaintiff  to  pass  over  it  at  the  time, 
and  be  departed  from  the  traveled  part  with- 
out cause  for  doing  so,  he  cannot  complain 
that  the  street  was  not  worked  to  a  wider 
extent  npon  the  sole  ground  that  others  at 
other  times  may  have  required  or  might  re- 
quire more  space  In  passing  over  it.  The  de- 
fect, if  any  there  be  in  this  regard,  under  all 
such  circumstances,  would  not  cause  nor  di- 
rectly contribute  to  the  Injury,  and  there- 
fore the  person  injured  may  not  complain, 
although  others  might  have  cause  to  com- 
plain under  different  circumstances. 

From  what  has  been  said,  it  follows  that 
the  Judgment  should  he,  and  It  accordingly  is, 
reversed,  with  directions  to  the  district  court 
to  grant  a  new  trial.    Costs  to  appellant. 

Mccarty,  O.  J.,  and  STRAUP,  J,  con- 
cnr. 


PEOPIiB  V.  ALBITRE.     (Cr.  1,411.) 
(Supreme  Court  of  California.    April  20,  1908.) 
Cbtminai.  Law— Appbai^Failcbb  to   File 

BBtE^-EFFECT— AFTIBMANCE. 

In  a  criminal  prosecution,  the  failure  of 
appellant  on  appeal  to  file  a  brief  or  appear  on 
oral  argunent  coustltuteg  snfficipnt  reaMon  for 
affirming  a  jadgment  and  order  denying  a  new 
trial,  under  Pen.  Code,  i  1233. 


In  Bank.  Appeal  from  Superior  Court. 
Los  Angeles  County ;   B.  N.  Smith,  Judge. 

Delflne  Albltre  was  convicted  of  murder, 
and  appeals.    Affirmed. 

R.  C.  Coleman,  for  appellant  U.  S.  Webb, 
Atty.  Gen.,  for  the  People. 

PER  CURIAM.  The  defendant  was  con- 
victed of  murder  In  the  first  degree,  and  ad- 
Judged  to  suffer  death.  He  api)eals  from  the 
Judgment  and  from  an  order  denying  his  mo- 
tion for  a  new  trial.  No  brief  having  been 
filed  In  support  of  the  appeal,  the  matter  was 
submitted  by  the  Attorney  General  upon  the 
transcript,  without  oral  argument,  there  be- 
ing no  appearance  for  defendant  The  fail- 
ure of  defendant  to  file  a  brief  or  to  appear 
on  oral  argument  constitutes  under  our  law 
sufficient  reason  for  affirming  the  Judgment 
and  order.  Pen.  Code,  8  1253.  We  have, 
however,  carefully  examined  the  record.  The 
evidence  contained  therein  amply  warranted 
the  verdict  and  there  is  nothing  to  Indicate 
that  any  substantial  error  was  committed  in 
the  proceedings  in  the  trial  court 

The  Judgment  and  order  are  affirmed. 


In  re  MOFFITT'S  ESTATE.     (S.  F.  4396.) 

(Supreme  Court  of  California.    April  20,  1908. 

Rehearing  Denied  May  20,  1906.) 

1.  Taxation— INHEKITANCE  Taxes— Pbopebtt 
Liable  — Wm's  Shabb  of  Covuvnm 
'Pbopebtt. 

The  surviving  wife's  share  of  the  commani- 
ty  property  is  subject  to  the  inheritance  tax  im- 
posed by  Act  March  20,  1905  rSt.  1905,  p.  341, 
c.  814),  declaring  that  all  property  which  shall 
pass  by  will  or  by  the  intestate  laws  shall  be 
subject  to  the  tax  therein  prescribed,  since  the 
wife  takes  as  heir  and  not  as  survivor. 

2.  Statutes  —  Constbuction  —  PsEsuifrTioK 
OP  Knowledge  op  Jttdicial  Decisions. 

A  statute  is  presumed  to  have  been  enacted 
In  the  light  of  such  existing  judicial  decisions  as 
have  a  urect  bearing  on  it. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  44,  Statutes,  !  294.] 

In  Bank.  A{)peal  from  Superior  Court, 
Alameda  County;  T.  W.  Harris,  Judge. 

In  the  matter  of  the  estate  of  James  Moffitt 
deceased.  From  an  order  and  decree  of  the 
superior  court  in  probate  directing  the  execu- 
tors to  pay  a  certain  amount  as  inheritanoe 
tax  on  the  widow's  interests  in  the  community 
property,  the  widow  and  executors  appeal. 
Affirmed. 

Warren  Olney,  Olney  &  Olney,  fw  appel- 
lants.   Snook  &  Church,  for  respondent 

HENSHAW,  J.  This  is  an  appeal  by  the 
widow  and  the  executors  of  the  will  of  the 
deceased  from  an  order  and  decree  made  by 
the  superior  court  of  Alameda  county  in  pro- 
bate, directing  the  executors  to  pay  to  the 
county  treasurer  of  Alameda  county  the  sum 
of  $26,684.50  as  the  Inheritance  tax  upon  the 
Interest  of  the  widow  In  the  cmnmunlty  prop- 
erty of  herself  and  her  deceased  husband. 
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Tbe  Inberltance  tax  law  of  this  states  ap- 
proved March  20,  1005  (St.  1906k  P-  341,  c. 
314),  prescribes  that  "all  property  which  shall 
pass  by  will  or  by  the  intestate  laws  of  this 
state  from  any  person  who  may  die  seised  or 
possessed  of  the  same  •  •  •  shall  be  and 
Is  subject  to  a  tax  hereinafter  provided  for." 
Tbe  single  question  presented  by  this  appeal 
Is  wtiether  tbe  surviving  wife's  share  of  the 
community  property  is  subject  to  this  inherit- 
ance tax. 

It  Is  conceded  that  the  determination  of  tbe 
trial  court  that  such  property  is  liable  for  the 
payment  of  this  tax  finds  support  in  the  cases 
of  In  re  Burdick,  112  Cal.  387,  44  Pac.  734» 
Spreckels  v.  Spreckels,  110  Cal.  339,  48  Pac. 
228,  36  Lk  R.  A.  497,  58  Am.  St.  Rep.  170, 
and  Sharp  v.  Loupe,  120  Cal.  89,  52  Pac.  134, 
586w  But  it  is  earnestly  contended  that  this 
court  should  overrule  these  cases  to  tbe  ex- 
tent of  holding  that  as  to  the  community  priH>- 
erty  the  widow  has  such  an  ownership  or  es- 
tate or  title  as  enables  her  to  tal^e  upon  the 
death  of  the  husband,  not  as  his  heir,  and 
not  by  succession,  but  by  a  certain  right  of 
survivorship;  that,  in  effect,  the  wife  during 
tbe  existence  of  tbe  marriage  status  has  al- 
ways enjoyed  an  ownership  in  one-half  of  tbe 
community  property ;  and  that  by  the  death 
of  tbe  husband  her  ownership  of  this  moiety 
is  simply  released  from  the  power  of  disposi- 
tion over  it  with  wblcb  the  law  during  bis 
lifetime  and  during  the  existence  of  tbe  mar^ 
riage  status  has  clothed  him.  Reference  is 
made  to  the  language  of  the  Civil  Code  (sec- 
tion 682),  which  declares  that  ownership  of 
property  by  several  persons  Is  either  (1)  of 
joint  Interest;  (2)  of  partnership  interest; 
(3)  of  Interests  in  common;  (4)  community  in- 
terest of  husband  and  wife.  We  are  referred 
also  to  expressions  in  some  of  the  earlier  de- 
cisions of  this  court,  such  as  the  language  of 
Beard  v.  Knox,  5  Cal.  256,  63  Am.  Dec.  125, 
where  It  Is  said:  "The  husband  and  wife  dur- 
ing coverture  are  Jointly  seised  of  tbe  prop- 
erty, with  a  half  interest  remaining  over  to 
the  wife,  subject  only  to  the  husband's  dis- 
posal during  their  Joint  lives.  This  is  a 
present,  definite,  and  certain  Interest,  which 
becomes  absolute  at  bis  death."  All  of  these 
Code  sections,  all  of  these  cases,  and  all  of 
these  arguments  were  most  ably  urged  upon 
tbe  attention  of  the  court  in  tbe  first  two 
cases  above  cited,  and  tbe  conclusion  then 
reached  was  there  expressed  In  the  following 
language:  "Courts  and  counsel  liave  occasion- 
ally endeavored  to  find  some  property  rlgbt 
in  the  wife,  or  some  respect  in  which  the  hus- 
band's interest  falls  abort  of  full  property. 
I  think  it  will  be  universally  admitted  that 
80  far  there  has  been  a  complete  failure  in 
this  respect  Tbe  first  attempt  shown  by  our 
reports  of  that  kind  is  in  De  Godey  v.  De 
Godey,  39  CaL  157.  In  that  case  it  is  said 
that,  while  no  other  technical  term  so  well 
defines  the  wife's  Interest  as  the  phrase  'a 
mere  expectancy,  •  •  •  it  is  at  the  same 
ti'iin    •    •    •    BO  vested  In  her  that  the  hus- 


band cannot  deprive  ber  of  It  by  his  will, 
nor  voluntarily  alienate  it  for  the  mere  pur- 
pose of  divesting  her  of  her  dalm  to  it'" 
After  palnstalilng  investigation  and  review, 
and  after  the  fullest  deliberation,  this  court 
in  Re  Burdick  determined  and  held,  as  it  de- 
clared in  Spreckels  v.  Spreckels,  that  upon  the 
death  of  the  husband  the  wife  takes  one-half 
of  the  community  property  as  heir.  Every 
argument  here  advanced  against  that  conclu- 
8i(Hi  waa  urged  by  learned  counsel  In  the 
other  cases,  and  was  fully  met  in  tbe  opinions 
above  referred  to.  No  useful  purpose  can  be 
subserved  by  a  repetition  of  these  arguments 
or  of  the  answers  to  them.  A  reading  of  tbe 
opinions  of  this  court  In  those  cases  will  es- 
tablish how  thoroughly  the  questions  were  en- 
tered into,  and  what  a  complete  disposition 
was  made  of  them. 

It  is  finally  urged  that  as  laws  imposing  in- 
heritance taxes  are  subject  to  strict  construc- 
tion, and  that  as  it  could  not  have  been  in 
the  legislative  mind  that  by  this  act  they 
were  imposing  a  tax  upon  the  widow's  share 
of  the  community  property,  therefore  a  con- 
struction should  be  sought  which  will  avoid 
this  harsh  result  But  a  familiar  and  funda- 
mental rule  for  the  interpretation  of  a  legisla- 
tive statute  is  that  It  is  presumed  to  have 
been  enacted  In  the  light  of  such  existing  Ju- 
dicial decisions  as  have  a  direct  bearing  upon 
it  Thus  the  Legislature  Is  presumed  to  have 
enacted  it  with  full  knowledge  that  this  court 
in  bank,  not  once,  but  repeatedly,  bad  declared 
that  tbe  wife  did  take  ber  share  of  tbe  com- 
munity property  upon  the  death  of  her  bus- 
band  by  succession  as  his  heir.  The  next  and 
necessary  presumption  that  follows  is  that  the 
Legislature  enacted  tbe  inberltance  tax  law 
in  the  light  of  these  decisions  and  to  the  end 
that  tbe  widow's  share  of  tbe  community 
property  should  bear  this  tax  quite  as  much 
as  would  the  portion  of  the  husband's  sepa- 
rate estate  which  might  come  to  her  by  will 
or  by  the  laws  of  succession.  In  other  words, 
since  the  Legislature  knew  that  tbe  latest  ex- 
pression from  this  court  upon  the  subject  was 
an  unequivocal  declaration  that  the  widow 
did  take  ber  share  of  tbe  community  property 
as  heir  of  tbe  husband,  if  it  had  designed  that 
the  widow's  share  should  not  be  subject  to 
this  tax,  it  would  have  made  provision  that  It 
should  be  excepted  from  the  operation  of  tbe 
law.  If,  however,  the  truth  be  as  counsel 
urge,  that  it  never  entered  the  minds  of  the 
men  constituting  the  legislative  body  that 
they  were  Imposing  this  tax  upon  the  com- 
munity interest  of  the  wife,  it  can  only  be 
said  that  for  their  Ignorance  they,  and  not 
tbe  courts,  are  responsible,  and  for  their  omis- 
sion they,  and  not  tbe  courts,  must  find  tbe 
remedy. 

The  order  and  decree  appealed  from  ar* 
affirmed. 

We  concur:  BBATTT,  C.  J.;  SHAW,  J.: 
ANGELLOUTI,  J.;  SLOSS,  J.;  LORI- 
QAN,  J. 
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in  Cal.  3U 

In  re  SIMS'  ESTATE.     (S.  V.  4,883.) 
(Supreme  Court  of  California.    April  20,  190S.) 

In  Bank.  Appeal  from  Superior  Conrt, 
Alameda  Goonty;   T.  W.  Harris,  Judge. 

In  the  matter  of  the  estate  of  John  Fletch- 
er Slma,  deceased.  Frcnn  an  order  and  de- 
cree ot  the  superior  conrt  In  probate  directing 
the  executors  to  pay  a  certain  amount  as  in- 
heritance tax  on  the  widows  interest  In  the 
community  property,  the  widow  and  executors 
appeal.    Affirmed. 

H.  M.  Wright  and  Titus,  Wright  &  Creed, 
for  appellants.  Snook  &  Church  and  U.  S. 
Webb,  Atty.  Gen.,  for  respondent 

PER  GURIA&L  This  case  presents  the 
same  question  as  that  in  Estate  of  James 
Moffitt  (this  day  decided),  95  Pac.  653 ;  name- 
ly, whether  a  surviving  wife's  share  of  the 
community  property  Is  subject  to  the  inheri- 
tance tax.  The  decision  of  the  trial  court 
was  to  the  same  effect  In  both  cases. 

For  the  reasons  given  In  Elstate  of  Moffltt, 
fbe  order  and  decree  appealed  from  are  af- 
firmed. 

1S3  Cal.  388 
JOHNSON  et  al.  v.  WILLIAMS.  Ck)unty 
Auditor.     (Sac.  1,617.) 

(Supreme  Court  of  California.    April  24,  1008.) 

1.  CooNTiE»— Application  op  Gekebal  Fukd 
— Highways. 

The  L«gislature  has  power  to  authorize  re- 
course by  a  county  to  its  general  fund,  consist- 
ing almost  entirely  of  taxes  collected  from  all 
property  of  the  county,  for  work  on  its  public 
roads  lying  outside  of  the  limits  of  municipnli- 
ties  within  the  county,  and  there  is  no  double 
taxation  of  the  owners  of  property  within  a 
mnoicipality  caused  by  such  an  expenditure. 

[Bd.  Note.— For  eases  in  point,  see  Cent  Dig. 
vol.  13,  CounUes,  S  219.] 

2.  SaHE— POWEB  TO  ISSTTE  BONDS— CONSTKUO- 
TION   OF  BbIDOES  and   HIGHWAYS. 

Political  C!ode,  {  4088,  provides  that  any 
county  may  incur  a  bonded  indebtedness  for 
any  purpose  for  which  the  board  of  supervisors 
are  authorized  to  expend  the  county  funds,  or 
for  building  or  constructing  roads,  bridges,  or 
highways.  Bcld,  that  a  county  may  issue  bonds 
payable  out  of  taxes  to  be  levied  on  all  property 
in  the  county  including  that  in  incorporated  cit- 
ies to  construct  bridges  and  highways  in  the 
county  outside  the  municipalities. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  13,  Counties,  i  265.] 
S.  Same. 

Political  Code,  i  4088,  provides  that  any 
county  may  incur  a  bonded  indebtedness  for  any 
purpose  for  which  the  board  of  supervisors  are 
herein  authorized  to  expend  the  county  funds, 
etc.  Section  2712  provides  that,  whenever  it 
appears  to  the  supervisors  that  any  road  dis- 
trict is  unreasonably  burdened  by  the  expense  of 
constructing  or  by  the  maintenance  and  repair 
of  any  bridge,  they  may  cause  a  portion  of  the 
cost  to  be  paid  out  of  the  general  road  fund  of 
the  county,  or  by  a  two-thirds  vote  of  tbe  board 
of  supervisors  they  may  order  a  portion  of  the 
cost  to  be  paid  out  of  the  county  general  fund. 
Ileid  that,  where  proceedings  for  the  issuance 
of  county  bonds  for  the  purpose,  among  others, 
of  repairing  bridges,  were  ordered  and  instituted 
by  the  unanimous  vote  of  the  board,  the  bonds 


could  be  issued  under  section  4088,  payable  by 
general  taxation. 

[Bd.  Note. — For  cases  in  point  see  <!!ent  Die. 
vol.  13,  Counties,  {  265.] 

4.  Save  —  Constitutional  Hequibement  op 
SiNKiNO  Fund— Substantial  Compliance. 
Const,  art.  11,  §  18,  provides  that  no  coun- 
ty Indebtedness  exceeding  the  income  provided 
for  the  year  shall  be  incurred  unless  provision 
shall  be  first  made  for  the  collection  of  an  an- 
nual tax  to  pay  the  interest,  and  also  provision 
for  a  sinlcing  fund  for  the  payment  of  the  prin- 
cipal. Political  Code,  $  4088,  contains  a  like 
provision,  and  provides  that  the  supervisors  be- 
fore or  at  the  time  of  issuing  bonds  shall  provide 
for  the  levy  of  an  annual  tax  sufficient  to  effect 
the  objects  of  the  provision.  A  board  of  su- 
pervisors, when  making  the  order  prescribing  the 
form  of  county  bonds  on  October  7,  1007,  pro- 
vided by  ordinance  for  the  levying  of  an  annual 
tax  commencing  with  the  general  tax  levy  to 
be  made  in  September,  1908.  The  ordinance, 
which  was  adopted  subsequent  to  the  general  tax 
levy  for  the  year  1907,  which  by  law  is  requir- 
ed to  be  made  in  September  of  each  year,  fully 
complied  with  tbe  constitutional  and  statutory 
requirements  as  to  the  principal  and  all  inter- 
est falling  due  after  the  first  half  of  the  year 
1908 ;  but  the  proposed  bonds  were  to  bear  date 
December  10,  1907,  with  interest  payable  semi- 
annually, and  the  first  interest  coupon  on  each 
bond  would  by  its  terms  be  due  on  June  10, 
1908,  if  tbe  bond  had  been  sold  and  delivered 
prior  to  that  date.  Consequently  the  tax  to  be 
levied  to  pay  interest  would  not  be  available 
when  the  first  installment  of  interest  became 
due.  Held,  that  the  object  of  the  provision  was 
simply  to  insure  provision  annually  at  the  time 
of  the  general  tax  lev^  for  the  necessary  funds 
to  pay  interest  and  principal  falling  due  before 
the  time  of  the  next  general  levy,  and  it  did 
not  contemplate  a  levy  at  any  other  time,  and 
the  procedure  of  the  board  was  in  substantial 
compliance  with  the  Constitution,  though  the 
first  payment  of  interest  might  be  deferred  for  a 
short  time  pending  proceedings  for  the  collection 
of  the  tax. 
McFarland,  J.,  dissenting. 

In  Bank.  Mandamus  by  Howard  K.  John- 
son and  others  to  compel  L.  P.  Williams,  as 
county  auditor  of  Sacramento  county,  to  at- 
test and  sign  county  l>onds.     Writ  granted. 

E.  S.  Wachhorst,  Dlst  Atty.,  W.  H.  Devlin,, 
and  J.  B.  Devlne,  for  petitioners.  H.  C. 
Boss,  for  resi)ondent 

ANGBLLOTTI,  J.  This  is  a  proceeding  In- 
stituted In  this  court  to  obtain  a  peremp- 
tory writ  of  mandate  requiring  the  defend- 
ant to  attest  and  sign,  as  auditor  of  Sacra- 
mento county,  certain  proposed  bonds  of  said 
county  which  have  been  ordered  issued  by 
the  board  of  supervisors,  after  such  Issuance 
had  been  authorized  by  tbe  electors  of  tbe 
county  at  a  special  election  held  in  the  man- 
ner provided  by  tbe  Oustltutlon  and  stat- 
utes. Tbe  auditor's  refusal  to  perform  this 
official  action  is  based  on  his  claims  that  the 
bonds  cannot  be  legally  issued,  and  the  mat- 
ter was  submitted  for  decision  upon  a  demur- 
rer to  the  petition. 

The  proposed  bonds  are  of  three  different 
kinds:  First  bonds  to  the  extent  of  $060,000 
for  the  purpose  of  erecting  and  constructing 
a  new  county  courthouse,  and  In  eonneetiou 
therewith  a  new  county  Jail  In  the  said  coun- 
ty of  Sacramento;    second,  bonds  to  tbe  ex- 
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tent  of  $600,000  for  the  purpose  of  building 
certain  Bpeclfled  roads  and  highways  in  said 
county ;  third,  bonds  to  the  extent  of  $225,- 
000  for  the  purpose  of  building  and  construct- 
ing certain  specified  bridges  In  said  county, 
the  itemized  statement  in  this  behalf  describ- 
ing the  work  as  to  some  of  the  bridges  to  be 
"repairs." 

The  city  of  Sacramento  is  a  municipal  cor- 
poration existing  under  a  freeholders'  char- 
ter, and  having  Its  corporate  Iioundaries 
within  the  boundaries  of  the  county  of  Sacra- 
mento. Under  the  existing  laws  applicable 
to  all  municipalities  it  is  required  to  con- 
struct and  maintain  its  own  streets  and  brid- 
ges without  aid  from  any  county  fund,  and 
Is  exempt  from  certain  road  taxes  by  reason 
of  the  following  provision  of  section  2  of  the 
highway  act  of  February  28, 1883,  viz.:  "Pro- 
vided further,  that  nothing  herein  contained 
shall  be  deemed  to  authorize  the  levy  or  col- 
lection of  a  road  poll  tax,  or  property  road 
tax,  within  municipalities  existing  under  the 
laws  of  this  state,  wherein  work  and  im- 
provements upon  the  streets  Is  done  by  virtue 
of  any  law  relating  to  street  work  and  im- 
provements within  such  municipality.  Nor 
shall  any  such  incorporated  city  or  town  be 
by  the  supervisors  of  the  county  included  or 
embraced  in  any  foad  district  by  them  es- 
tablished under  this  act."  St  1883,  p.  20, 
c.  10.  The  roads  and  bridges  to  be  construct- 
ed and  repaired  are  all  outside  of  the  cor- 
porate limits  of  the  city  of  Sacramento.  The 
proposed  bonds  of  the  county  and  the  inter- 
est thereon  are  necessarily  to  be  paid  from 
taxes  levied  by  the  county  on  all  the  proper- 
ty in  the  county,  including  that  within  the 
corporate  limits  of  said  city. 

The  principal  contention  of  defendant  la 
that  the  law  does  not  authorize  the  issuance 
of  county  bonds  payable  from  taxes  to  be  lev- 
led  on  all  the  property  of  the  county,  Includ- 
ing that  situated  in  incorporated  cities  and 
towns,  for  the  purpose  of  constructing  roads, 
bridges,  and  highways,  or  repairing  bridges. 
It  is  apparent  that  no  constitutional  question 
Is  presented  by  this  contention.  It  is  undoubt- 
edly within  the  power  of  the  legislative  de- 
partment to  authorize  recourse  by  a  county  to 
its  general  fund,  consisting  almost  entirely  of 
taxes  collected  from  all  parts  of  the  county, 
for  work  on  its  public  roads  and  highways 
lying  outside  of  the  limits  of  municipalities 
within  the  county,  and  our  statutes  show 
several  Instances  of  the  exercise  of  this  pow- 
er, the  validity  of  which  has  never  been  chal- 
lenged. Section  2712,  Pol.  Code,  authorizes 
a  portion  of  the  cost  of  constructing  or  main- 
taining or  repairing  any  bridge  or  the  cost 
of  purchasing  a  toll  road,  to  be  paid  under 
certain  circumstances  by  the  supervisors 
from  the  county  general  fund.  Subdivision 
10  of  section  2643  authorizes  the  cost  of  wa- 
terworks, oil  tanks,  etc.,  for  the  sprinkling  of 
roads  and  the  cost  of  sprinkling  to  be  charg- 
ed to  such  fund.  The  same  subdivision  au- 
thorizes the  expense  of  a  road  three  miles  in 


length,  the  «ost  of  wUdi  la  too  great  to  b« 
paid  out  of  the  road  fund  to  be  paid  from 
the  general  county  fund.  Section  2647,  Pol. 
Code,  contains  a  similar  provision  am  to  one- 
half  of  the  cost  of  fences  constructed  on  cer- 
tain public  highways.  There  is  no  double 
taxation  caused  by  such  an  expenditure  to 
the  owners  of  property  within  a  municipality. 
What  they  are  thereby  caused  to  pay  for 
the  expense  of  public  highways  lying  outside 
of  the  municipality  Is  nothing  more  than 
their  proimrtlon  of  snch  expense  as  the  legis- 
lative power  deems  should  be  borne  by  the 
whole  county.  The  whole  matter  ia  purely 
one  of  statutory  legislation. 

Has  the  Legislature  authorized  the  Issu- 
ance of  county  bonds  for  the  purposes  under 
discussion?  The  proceedings  for  the  issoanoe 
of  the  bonds  in  qnestlon  were  had  imder  the 
provisions  of  section  4088,  Pol.  Code,  enacted 
March  18,  1907,  St  1907,  p.  882,  a  282.  That 
section  provides  that  "any  county  may  incur 
*  *  *  a  Itonded  indebtedness  for  any  pur- 
pose for  which  the  board  of  snpervlsora  are 
herein  authorized  to  expend  the  funds  at 
said  county,  or  for  the  purpose  of  hiMdiug 
or  constructing  roads,  Inidges,  or  hightoays." 
The  portion  of  this  provision  which  we  have 
italicized  is  new  to  our  law ;  the  correspond- 
ing section  of  the  former  county  government 
act  (section  13,  County  Government  Act  1897 ; 
St  1897,  p.  460,  c.  277)  providing  simply  that 
such  a  bonded  Indebtedness  might  be  incur- 
red "for  any  purpose  for  which  the  board  of 
supervisors  are  herein  authorized  to  expend 
the  funds  of  said  county."  Under  the  law 
last  referred  to  the  cases  of  Devine  v.  Board 
of  Supervisors,  121  Cal.  670,  54  Pac.  282, 
and  Wright  v.  Sacramento  County  (not  of- 
ficially reported)  64  Pac.  1130,  were  decided, 
and  it  was  held  therein  that  the  statute  did 
not  authorize  the  issuance  of  county  bonds 
for  the  construction  of  a  county  higjiway; 
the  reason  given  being  that  the  board  of  su- 
pervisors of  Sacramento  county  were  not  au- 
thorized to  expend  the  general  fund  of  the 
county  collected  from  all  parts  of  the  county 
including  municipalities  for  such  purposes. 
After  these  decisions  the  Legislature  amend- 
ed the  law  on  the  question  by  adding  the 
words  we  have  italicized  above.  It  Is  mani- 
fest to  us  that  these  words  were  added  for  the 
express  purpose  of  changing  the  statutes  as 
they  bad  been  construed  in  the  Devlne  and 
Wright  Cases  to  the  end  that  county  bonds 
payable  by  means  of  a  tax  levied  on  all  the 
property  of  the  county.  Including  that  within 
municipalities,  might  be  Issued  by  any  county 
for  the  purpose  of  "building  or  constructing 
roads,  bridges,  or  highways."  This  is  the 
plain  meaning  of  the  words  used  without  re- 
gard to  prior  decisions  on  the  subject;  bat, 
when  the  legislative  action  Is  viewed  In  the 
light  of  those  decisions,  there  is  no  possible 
escape  from  the  conclusion  that  we  have 
stated.  It  Is  unimportant  that  there  has  been 
no  modification  or  repeal  of  section  2  of  the 
act  of  February  28, 1883,  hereinbefore  quoted. 
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Tbat  section  simply  problblts  the  Inclnsion 
of  a  municipality  witliin  a  road  district  of 
the  county,  or  the  collection  therein  of  the 
county  road  poll  tax  or  the  property  tax  for 
county  highway  purposes  levied  annually  by 
the  board  of  superrlBora  (Pol.  Ck)de,  i§ 
2651-2655),  and  its  proTlaions  are  in  no  way 
affected  by  the  later  enactment.  We  are 
satisfied  tbat  section  408S  of  the  Political 
Code  authorizes  the  Issuance  of  the  bonds  of 
Sacramento  county  for  the  purpose  of  build- 
ing or  constructing  roads,  bridges,  and  high- 
ways therein. 

The  amendment  of  1907  does  not  In  terms 
authorize  the  issuance  of  county  bonds  for 
the  purpose  of  "repairing"  bridges  already 
constructed.  As  we  have  seen,  a  portion  of 
the  $225,000  issue  for  bridge  purposes  was 
for  such  repairs,  and  It  is  claimed  tbat  the 
rule  of  the  Devine  and  Wright  Cases  is  ap- 
plicable thereto.  We  may  assume,  without 
deciding,  that  the  issuance  of  bonds  for  "re- 
pairs" of  bridges  is  not  authorized  by  the  pro- 
vision for  such  issuance  for  the  purpose  of 
"building  or  constructing"  bridges.  But  the 
section  also  authorizes  such  issuance  "for  any 
purposes  for  which  the  board  of  supervisors 
are  herein  authorized  to  expend  the  funds  of 
said  county."  Section  2712,  Pol.  Code,  pro- 
Tides:  "Whenever  it  appears  to  the  board 
of  supervisors  that  any  road  district  is  or 
would  be  unreasonably  burdened  by  the  ex- 
pense of  constructing,  or  by  the  maintenance 
and  repair  of  any  bridge,  •  •  •  they 
may,  in  their  discretion,  cause  a  portion  of 
the  aggregate  cost  or  expense  to  be  paid  out 
of  the  general  road  fund  of  the  county,  or  by 
vote  of  two-thirds  of  the  board  of  supervisors, 
said  board  may,  in  their  discretion,  order  a 
portion  of  the  cost  of  construction  and  re- 
pairs of  bridges  •  •  •  to  be  paid  out  of 
the  county  general  fund  as  well  as  the  gen- 
era] road  fund."  By  this  section  the  board 
of  supervisors  of  Sacramento  county  are  au- 
thorized to  expend  money  In  the  general  fund 
of  the  county,  collected  from  all  parts  of  the 
county,  including  municipalities,  for  repair- 
ing bridges,  under  the  circumstances  and  in 
the  manner  provided  by  the  section.  The  pro- 
ceedings for  the  Issuance  of  these  bonds  were 
ordered  and  instituted  by  the  unanimous  vote 
of  such  board,  and  this  must  be  taken  as  a 
determination  by  the  whole  board  of  the  facts 
authorizing  resort  to  such  general  fund  for 
the  purpose  indicated.  Under  these  circum- 
stances the  issuance  of  bonds  for  repairing 
bridges  was  permitted  by  that  part  of  section 
4068  which  authorizes  the  issuance  of  bonds 
for  any  purpose  for  which  the  board  are  au- 
thorized to  expend  the  funds  of  the  county. 

The  only  remaining  objection  is  one  made 
to  all  the  bonds,  based  on  the  provisions  of 
secti<«  18,  art.  11,  of  the  Constitution.  This 
section  provides  that  no  Indebtedness  or  lia- 
bility exceeding  the  Income  or  revenue  provid- 
ed for  the  year  shall  be  Incurred,  "unless  be- 
fore or  at  the  time  of  incurring  such  indebt- 
edness provision  shall  be  made  for  the  coUec- 
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tion  of  an  annual  tax  sufl9clent  to  pay  the 
Interest  on  such  Indebtedness  as  It  falls  due, 
and  also  provision  to  constitute  a  sinking 
fund  for  the  payment  of  the  principal,"  etc. 
The  section  of  the  Political  Code  imder  which 
these  proceedings  were  had  (section  4088)  pro- 
vides, following  the  constitutional  provision, 
for  the  levy  of  a  tax  by  the  board  of  super- 
visors "at  the  time  of  making  the  next  gen- 
eral tax  levy  after  incurring  the  indebted- 
ness," and  annually  thereafter,  for  the  pur- 
poses of  paying  the  bonds  and  interest,  "which 
must  not  be  less  than  sufficient  to  pay  the  In- 
terest on  said  bonds,  and  such  portion  of  the 
principal,  if  any,  as  Is  to  become  due  before 
the  time  for  making  the  next  general  tax 
levy."  It  further  provides:  "And  the  board 
of  supervisors,  before  or  at  the  time  of  issu- 
ing said  bonds  by  ordinance,  shall  provide  for 
the  levy  of  an  annual  tax  sufficient  to  effect 
the  objects  of  this  provision."  The  petition 
in  this  proceeding  shows  that  the  board  of 
supervisors  did,  at  the  time  of  making  the 
order  prescribing  the  form  of  bonds  and  cou- 
pons, etc.,  October  7, 1907,  adopt  an  ordinance 
providing  for  the  levying  of  an  annual  tax 
commencing  with  the  general  tax  levy  to  be 
made  In  September,  1908,  sufficient  for  the 
purposes  stated,  as  well  as  for  the  purpose 
of  paying  all  Interest  accruing  on  such  bonds. 
This  ordinance  was  adopted  subsequent  to 
the  general  tax  levy  for  the  year,  1907,  which 
by  law  Is  required  to  be  made  in  the  month 
of  September  of  each  year,  and  the  provi- 
sions therein  for  an  annual  tax  fully  complied 
with  the  requirements  of  the  Constitution  and 
the  statute  as  to  the  principal,  and  as  to  all 
Interest  falling  due  after  the  first  half  of  the 
year  1906.  But  the  proposed  trands  were  to 
bear  date  December  10,  1907,  with  interest 
payable  semiannually,  and  the  first  Interest 
coniMn  on  each  bond  would,  by  Its  terms,  be 
due  and  payable  on  June  10,  1906,  If  such 
bond  had  been  sold  and  delivered  prior  to 
that  date.  The  result  would  be  tbat  the  tax 
to  be  levied  for  the  purpose  of  paying  Interest 
would  not  be  available  at  the  time  the  first 
Installment  of  interest  became  due.  It  is  up- 
on this  fact  alone,  as  we  understand  it,  that 
the  claim  of  tlie  defendant  that  the  constltti- 
tlonal  requirement  has  not  been  complied 
with  rests.  We  are  of  the  opinion,  however, 
that  there  was  a  substantial  compliance  with 
the  requirement  of  the  constitutional  provi- 
sion. The  provision  was  adopted  in  the  light 
of  the  rule  which  has  always  existed  In  this 
state  for  an  annual  general  tax  levy.  No 
levy  at  any  other  time  than  that  of  the  gen- 
eral tax  levy  was  contemplated.  The  object 
was  simply  to  insure  provision  annually,  at 
the  time  of  such  general  tax  levy,  for  such 
money  as  would  be  necessary  to  pay  Interest 
and  principal  falling  due  before  the  time  of 
the  next  general  tax  levy,  and  to  place  in  the 
sinking  fund  for  the  payment  of  the  principal 
the  amount  required  by  law.  Tbat  the  pay- 
ment of  Interest  might  be  deferred  for  a  short 
time  pending  proceedings  for  the  collection  of 
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a  tax  for  that  purpose  already  levied,  or  that 
the  payment  of  the  first  Installment  of  the 
interest  on  the  bonds  might  be  deferred  until 
a  general  tax  levy  and  collection  thereunder, 
because  it  fell  due  prior  to  the  first  general 
tax  levy  after  the  Incurring  of  the  indebted- 
ness, were  not  matters  being  guarded  against 
by  the  framers  of  the  Constitution.  The  Im- 
portant thing  was  that  a  tax  sufficient  to  pay 
the  interest  and  principal  falling  due,  and  to 
make  up  the  necessary  sinking  fund,  should 
be  levied  and  collected  annually,  and  this  we 
are  satisfied  was  all  that  was  intended  by 
the  provision  under  discussion.  Under  this 
construction  of  such  provision,  the  proceed- 
ings for  the  incurring  of  the  Indebtedness 
were  in  compliance  with  the  constitutional 
requiremeut 

This  disposes  of  all  the  objections  made  by 
the  defendant  to  the  projposed  bonds.  It  fol- 
lows that  the  plaintiff  Is  entitled  to  the  relief 
sought. 

Let  the  peremptory  writ  of  mandate  issue 
in  accord  with  the  prayer  of  the  petition,  re- 
<]ulrlng  the  defendant  forthwith  to  attest  and 
sign,  as  auditor  of  Sacramento  county,  the 
bonds  and  interest  coupons  therein  described, 
and  to  do  and  perform  such  other  acts  In  the 
premises  as  are  required  of  blm  as  such  audi- 
tor. 

We  concur:  BEATTT,  C.  J.;  SLOSS,  J.; 
SHAW,  J. ;  HENSHAW,  J. ;  IjOIIIGAN,  J. 

I  dissent:  McFARLAND,  J. 


15S  Cal.  365 

QUIST  V.  MICHAEL  et  al.    (S.  F.  4,821.) 
(Supreme  Court  of  California.    April  20,  1908.) 

1.  ApPEAI/— PbACTICE— DlSMISSAI,. 

Where  the  determination  of  the  question 
whether  a  party  not  served  with  notice  of  ap- 
peal ia  an  adverse  party  who  should  have  been 
served,  and  whether  or  not  as  between  the  par- 
ties actually  served  a  judgment  could  be  render- 
ed without  afifecting  the  rights  of  the  party  not 
served,  necessitates  an  examination  of  the  rec- 
ord, such  examination  will  not  be  made  in  ad- 
vance of  the  hearing  on  the  merits,  and  a  motion 
to  dismiss  the  appeal  for  failure  to  serve  the 
notice  will  be  continued  to  such  hearing. 

2.  Same. 

Though  a  case  was  tried  on  an  agreed  state- 
ment of  facts,  with  a  stipulation  waiving  find- 
ings, the  trial  court  had  jurisdiction  to  entertain 
a  motion  for  a  new  trial,  and  on  appeal  from 
its  order  denying  the  motion  the  appellate  court 
acquired  jurisdiction  to  review  the  trial  court's 
action,  and  a  motion  to  dismiss  the  appeal  would 
not  lie. 

3.  SAiTE— FBivotous  Appeal. 

Where  an  appeal  is  properly  taken,  and  the 
appellate  court  has  acquired  jurisdiction,  it  will 
not,  on  a  motion  to  dismiss  the  appeal,  examine 
the  record  to  determine  whether  or  not  the  ap- 
peal was  frivolous  and  taken  merely  for  vexa- 
tion and  delay,  though,  if  such  proves  to  be  the 
case,  respondent's  rights  will  be  protected  by  the 
imposition  of  a  penalty. 

In  Bank,  Appeal  from  Superior  Court, 
Mendocino  County ;  J.  Q.  White,  Judge. 

Action  by  Charles  Quist  against  Bavld  B. 
Michael  and  others  wherein  certain  of  de- 


fendants filed  cross-complaints.  From  the 
judgment  and  from  an  order  denying  their 
motion  for  new  trial,  defendants  H.  H.  Hill 
and  another  appeal.  Respondents'  motion  to 
dismiss  the  appeal  from  the  judgment  order- 
ed to  stand  over,  to  be  renewed,  heard,  and 
decided  when  the  case  is  presented  on  Its 
merits,  and  their  motion  to  dismiss  the  ap- 
peal from  the  order  denied. 

McNab  &  Hirscb,  for  appellants.  Thomas, 
Pemberton  &  Thomas,  for  respondents.  Rob- 
ert Duncan,  for  cross-complainants. 

HKNSHAW,  3,  The  appeals  in  the  above 
entitled  case  are  from  the  judgment  and 
from  the  order  denying  appellants'  motion 
for  a  new  trial.  Respondents  more  to  dis- 
miss the  appeals,  the  first  upon  the  ground 
that  Sandman,  a  defaulting  defendant,  was 
not  served  with  notice  of  the  appeal,  and  Is 
an  adverse  party,  whose  rights  will  be  In- 
juriously affected  by  a  reversal  or  modifica- 
tion of  the  judgment;  the  second  upon  the 
ground  that  the  case  was  tried  ui)on  an 
agreed  statement  of  facts,  with  a  stipulation 
waiving  findings,  and  that,  as  a  motion  for  a 
new  trial  Is  a  request  to  the  court  to  re-ex- 
amine an  issue  of  fact,  since  here  the  facts 
are  stipulated,  an  appeal  from  the  court's 
order  refusing  to  do  so  Is  a  vain  and  useless 
thing. 

As  to  the  appeal  from  the  judgment,  it  is 
sufficient  to  say  that  the  determination  of  the 
question  whether  or  not  defendant  Sandman 
is  an  adverse  party  who  should  have  been 
served,  and  whether  or  not,  as  between  the 
appellants  and  the  respondents  actually  serv- 
ed, a  judgment  could  be  rendered  without  af- 
fecting the  rights  of  Sandman,  necessitates 
an  Gxaminatiou  of  the  record.  In  accordance 
with  the  practice  of  this  court  in  such  cases 
that  examination  will  not  be  made  in  ad- 
vance of  the  hearing  upon  the  merits,  but 
may  be  urged  at  the  time  of  such  hearing. 
Hlbemla  S.  and  L.  Soc.  v.  Behnke,  118  Cal. 
498,  50  Pac.  C06 ;  Kenney  v.  Parks,  120  Cal. 
24,  52  Pac.  40.  It  Is  ordered,  therefore,  that 
the  motion  to  dismiss  the  appeal  from  the 
judgment  stand  over,  to  be  renewed,  heard, 
and  decided  when  the  case  is  presented  upon 
its  me.-lts. 

As  to  the  motion  to  dismiss  the  appeal 
from  the  order  of  the  court  refusing  to  grant 
a  new  trial,  it  Is  manifest  that  the  trial  court 
had  jurisdiction  to  entertain  the  motion  for 
a  new  trial,'  and  by  appeal  from  Its  order 
this  court  has  acquired  jurisdiction  to  re- 
view the  action  of  the  trial  court  Under 
these  circumstances  a  motion  to  dismiss  does 
not  lie.  If  it  shall  prove,  as  respondents  ar- 
gue, that  the  appeal  is  a  vain  and  useless 
thing,  the  result  will  be  an  affirmance  of  the 
order  of  the  trial  court.  The  appeal  having 
been  properly  taken,  and  jurisdiction  by  this 
court  having  been  acquired,  we  will  not  look 
into  the  record  to  determine  the  merits  of  re- 
spondents' contention.  If  It  shall  appear  that 
the  appeal  was  frivolous  and  taken  merelj- 
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tor  vexation  and  delay,  a  respondent's  right 
In  snch  a  case  will  always  be  adequately  pro- 
tected by  the  Imposition  of  a  penalty. 

The  motion  to  dismiss  the  appeal  from 
the  order  refusing  to  grant  a  new  trial  is 
therefore  denied. 

We  conCTir:  SLOSS,  X;  SHAW,  J.;  AN- 
GELLOTTI.  J. 


7  Cal.  App.  «U 

CHAMBERLAIN  ▼.  CHAMBERLAIN  et  al. 

(Civ.  439.) 

(Conrt  of  Appeal,  Third  District.  California. 

March  4,  1908.) 

1.  TBUSTS— CONSTBDCTIVE    TbUSTS  —  CONVj:T- 

ANCK  OF  Lakd— "Actual  FRAtrn." 

A  person  prevailed  upon  plaintiff  to  deed 
his  land  to  her  without  consideration,  falsely 
pretending  that  suits  were  about  to  be  brought 
which  would  result  in  plaintifTs  liability  for 
certain  indebtedness  as  a  stocliholder  in  a  com- 
pany, and  that  his  land  might  be  taken  for  the 
debt,  and  that  she  would  upon  demand  reconvey 
the  land  which  she  subsequently  refused  to  do. 
Held,  that  she  was  fruilty  of  actual  {rand  with- 
in Civ.  Code,  I  1572,  subds.  1,  4,  6.  providing 
that  actual  fraud  within  the  meaning  of  the 
chapter  relating  to  contracts  consists  of  the  sug- 
gestion as  a  fact  of  that  which  is  not  true  by 
a  party  to  a  contract  with  intent  to  deceive  an- 
other party  thereto,  or  to  induce  him  to  enter 
into  the  contract  or  a  promise  made  by  such 
a  person  without  any  Intention  to  perform  it,  or 
any  other  act  fitted  to  deceive,  and  under  sec- 
tion 2224.  providing  that  one  who  gains  a 
thing  by  fraud,  accident,  mistake,  undue  influ- 
ence, the  violation  of  a  trust,  or  other  wrongful 
act  is.  unless  he  has  some  other  and  better  right 
thereto,  an  involuntary  trustee  of  the  thing 
gained  for  the  benefit  of  the  person  who  would 
otherwise  have  had  it,  she  became  an  involun- 
tary trustee  for  plaintiff,  in  the  absence  of  an 
aflSrmative  showing  that  his  purpose  in  convey- 
ing the  land  was  unlawful  or  immoral. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  47,  Trusts,  |§  144-147. 

For  other  definitions,  see  Words  and  Phrases, 
vol.  1,  pp.  157,  158.] 

2.  Fbaudttlent  Convetances— VALiDrrr  OF 
Tkansaction  Between  Parties. 

Even  if  plaintiff  in  making  the  conveyance 
was  induced  by  a  desire  to  preserve  his  prop- 
erty from  sequestration  by  the  creditors  of  his 
corporation,  the  grantee  could  not  take  refuge 
behind  the  pretense  that  in  yielding  to  her  solic- 
itations he  committed  a  wrong  against  others, 
and  thereby  deprive  him  of  any  redress. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  24,  Fraudulent  Conveyances,  §|  524-529.] 

3.  Trusts— Evidence  to  Establish. 

In  a  proceeding  to  have  land  which  had  been 
conveyed  without  consideration  on  an  agreement 
to  reconvey  on  demand  adjudged  to  be  held_  in 
trust,  evidence  held  sufficient  to  sustain  a  finding 
that  plaintiff  had  requested  the  reconveyance  of 
the  premises. 

4.  Sake. 

In  a  proceeding  to  have  land  which  had 
been  conveyed  without  consideration  on  an 
agreement  to  reconvey  on  demand  adjudged  to 
be  held  in  trust,  evidence  held  sufficient  to  sus- 
tain a  finding  that  the  husband  of  the  trans- 
feree had  knowledge  that  she  took  and  held  the 
title  in  trust. 

5.  Same— Notice  of  Terms  of  Trust. 

Where  a  wife  is  a  transferee  of  property 
held  in  trust  without  consideration  under  an 
agreement  to  reconvey  on  demand,  it  is  not  of 
decisive  significance  as  affecting  the  right  to  a 


reconveyance  that  her  husband  did  not  have  full 
knowledge  of  her  agreement  to  reconvey,  where 
he  was  not  a  purchaser  for  value,  and  the  prin- 
ciple of  estoppel  has  no  application  as  in  the 
case  of  a  purchaser  or  incumbrancer  for  value 
in  good  faith  without  notice. 

6.  Appeal— Review— Harmless  Error  —  Ad- 
mission OF  Evidence. 

In  a  proceeding  to  have  land  which  had 
been  conveyed  without  consideration  on  an  agree- 
ment to  reconvey  on  demand  adjudged  to  be 
held  in  trust,  the  admission  of  evidence  of  de- 
fendant's declaration  in  reference  to  a  former 
conveyance  of  the  property  to  him  to  the  effect 
that  it  he  had  the  place  over  again  he  would  not 
deed  it  back  was  of  little  importance,  and  not 
prejudicial. 

7.  Trusts— Action  to  Eotablish— Laches. 

Where  defendant  was  in  possession  of  land 
which  bad  been  conveyed  to  his  wife  by  plaintiff 
without  consideration,  and  upon  an  agreement 
to  reconvey  upon  demand  which  had  been  re- 
fused, and  defendant  had  lost  nothing  by  the 
delay,  but  had  on  the  contrary  benefited  by 
plaintiff's  forbearance,  the  doctrine  of  laches 
had  no  application  to  the  bringing  of  a  suit  to 
enforce  a  reconveyance. 

Appeal  from  Superior  Court,  Fresno  Coun- 
ty;   H.  Z.  Austin,  Judge. 

Action  by  Joel  Chamberlain  against  Wil- 
liam M.  Chamberlain  and  others.  Judgment 
for  plaintifC,  and  the  named  defendant  ap- 
peals.    Affirmed. 

B.  S.  Van  Meter,  H.  K.  Harris,  and  D.  E. 
Perlcins,  for  aiqvellant.  F.  H.  Short  and  A. 
M.  Drew,  for  respondent 

BURNETT,  J.  The  action  was  brought  to 
have  certain  land  in  Fresno  county  consist- 
ing of  80  acres  adjudged  to  be  held  in  trust 
for  the  use  and  benefit  of  plaintiff,  and  to 
have  It  conveyed  to  him  In  accordance  with 
the  terms  of  the  said  trust.  In  1895  plaintiff 
conveyed  this  land  to  E.  J.  Chamberlain,  the 
wife  of  the  defendant,  William  M.  Chamber- 
lain, by  deed  of  grant,  bargain,  and  sale, 
naming  $3,000  as  the  consideration,  though 
It  Is  admitted  that  there  was  in  fact  no  con- 
sideration; appellant,  however,  claiming  In 
his  answer  that  there  was  a  gift  of  the  prop- 
erty to  the  said  B.  J.  Chamberlain.  The  par- 
ties named,  at  the  time  mentioned,  for  some 
time  prior  thereto,  and  for  several  years 
thereafter,  resided  together  on  the  land  in 
question.  Their  relations  were  of  a  friendly 
and  confidential  character.  At  the  same  time 
plaintiff  was  the  owner  of  certain  shares  of 
stock  In  a  corporation  known  as  the  Mill 
Race  Ditch  Company.  This  company  had  be- 
come Involved  In  controversies  with  certain 
landowners,  and  suits  were  pending  against 
the  company.  Under  these  circumstances,  ac- 
cording to  the  allegation  of  the  complaint, 
"on  or  about  the  13th  day  of  April,  1895, 
the  said  B.  J.  Chamberlain,  with  Intent  to 
deceive  and  defraud  this  plaintiff,  and  for 
the  purpose  of  procuring  the  legal  title  to  the 
said  premises,  did  represent,  assert,  and  say 
to  the  said  plaintiff  that  certain  parties 
whose  true  names  are  to  plaintiff  unknown 
were  about  to  commence  a  suit  against  the 
Mill  Race  Ditch  Company  for  certain  indebt- 
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edness  due  from  tbe  said  corporation  to  the 
said  parties;  that  tbe  said  E.  J.  Chamber- 
lain did  then  and  there  advise  the  said  plain- 
tiff to  convey  the  said  premises  to  her,  and 
did  a!n*ce  then  and  there  that  If  the  said 
plalntiCT  would  so  convey  the  said  premises 
that  she  would  upon  demand  reconvey  the 
said  premises  to  the  said  plaintiff;  •  •  • 
that  each  and  all  of  said  statements  and 
representations  made  by  tbe  said  E.  J.  Cham- 
berlain to  the  plaintiff  were  false  and  fraud- 
ulent, and  made  with  the  Intent  to  deceive 
and  defraud  the  plaintiff." 

This  averment  of  the  complaint  really  pre- 
sents the  vital  point  in  the  case.  It  Is  con- 
tended by  appellant  that  plaintiff  relied  upon 
such  representations  at  his  peril,  and  that  a 
conveyance  In  accordance  with  the  said 
agreement  with  E.  J.  Chamberlain  would  not 
create  a  trust  enforceable  In  a  court  of  equi- 
ty. It  Is  said  that:  "Unless  there  was  such 
fraud  practiced  by  B.  J.  Chamberlain,  or  such 
imdue  influence  exercised  by  her  upon  tbe 
plaintiff  in  Inducing  him  to  convey  the  land 
to  her  as  would  make  her  an  Involuntary 
trustee,  the  relation  of  trustee  could  not  and 
would  not  exist.  Her  verbal  promise  to  hold 
It  In  trust  would  not  make  her  a  trustee" — 
citing  section  852  of  the  Civil  Code;  Busa 
V.  Mebius,  16  Cal.  357;   Feeney  v.  Howard, 

79  Cal.  525,  21  Pac.  984,  4  L.  B.  A.  826,  12 
Am.  St  Bep.  162;  Hasshagen  v.  Hasshagen, 

80  Cal.  514,  22  Pac.  294. 

We  understand  that  respondent  agrees 
with  appellant  that  tbe  case  must  fail  unless 
the  allegations  of  the  complaint  and  the  evi- 
dence disclose  such  fraud  or  undue  influence 
as  to  create  a  constructive  trust  or  one  by 
operation  of  law,  and  no  fault  Is  found  with 
the  authorities  citled  by  appellant,  but  only 
with  the  application  of  them  attempcd  to  be 
made  to  tbe  particular  facts  of  this  case. 
The  claim  is  made  by  respondent  In  other 
words  that  we  have  here  the  trust  contem- 
plated by  subdivision  3  of  said  section  852 
and  recognized  in  said  cases  cited  by  appel- 
lant For  instance,  in  the  Buss  Case,  supra. 
It  iB  held  that,  "where  a  son  conveys  real 
estate  to  his  father,  the  only  consideration 
being  a  verbal  agreement  by  tbe  father  to 
make  a  will  and  devise  to  tbe  son  certain 
property  and  the  father  dies  without  hav- 
ing complied  with  the  agreement,  tbe  agree- 
ment Is  void,  the  conveyance  Is  executed 
without  consideration,  express  or  Implied, 
and  a  trust  results  In  favor  of  plaintiff  by 
Implication  of  law,  and  he  may  set  aside 
the  ctmveyance  and  recover  the  property"; 
and  the  doctrine  Is  asserted  which  must  be 
accepted  as  well  settled  that,  "unless  there 
be  evidence  of  fraud  or  mistake,  the  recitals 
In  a  deed  are  conclusive  upon  the  grantee, 
and  no  resulting  trust  can  be  raised  In  his 
tavor  In  opposition  to  the  express  terms  of 
the  conveyance."  The  decision  in  the  Feeney 
Case  Is  based  upon  the  ground  that  there  was 
no  actual  or  constructive  fraud.  The  court 
Bays :  "For  all  that  appears  to  the  contrary. 


Michael  Feeney's  deed  may  have  been  given 
and  received  In  entire  good  faith."  In  the 
Hasshagen  Case  It  Is  held  that,  "in  order  to 
entitle  repondent  to  recover.  It  was  necessary 
for  her  to  prove  that  tbe  trust  attempted  to 
be  established  was  created  or  declared  In 
writing  or  by  operation  of  law,"  and  that 
nothing  was  shown  to  take  the  case  oat  of 
the  statute ;  and,  besides,  that  the  original  In- 
tent and  purpose  of  the  grantor  conveying 
the  property  was  to  binder  and  defraud  his 
creditors,  and  hence  there  was  tbe  strongest 
reason  for  tbe  application  of  the  statote  of 
frauds. 

But  here  the  allegatI<Mi  is  that  certain  rep- 
resentations were  made  by  the  grantee,  that 
they  were  false,  and  made  with  intent  to  de- 
ceive plaintiff,  and  that  he  relied  upon  the 
representations  and  promises  and  therefore 
executed  the  conveyance.  The  case  Is  thus 
brought  within  tbe  terms  of  section  1572  of 
the  Civil  Code  providing  that:  "Actual  fraud, 
within  the  meaning  of  this  chapter,  consists 
in  any  of  tbe  following  acts,  cmnmltted  by  a 
party  to  tbe  contract  or  with  his  connivance 
with  Intent  to  deceive  another  party  thereto, 
or  to  Induce  him  to  enter  Into  the  contract 
(1)  The  suggestion,  as  a  fact,  of  that  which 
Is  not  true  by  one  who  does  not  believe  It  to 
be  true;  •  •  •  (4)  a  promise  made  without 
any  Intention  of  performing  It ;  or  (5)  any  oth- 
er act  fitted  to  deceive."  And  as  to  the  rela- 
tlon  thereafter  sustained  to  the  property  by 
the  one  obtaining  such  an  advantage  section 
2224  of  the  Civil  Code  provides  that  "one 
who  gains  a  thing  by  fraud,  accident,  mis* 
take,  undue  Influence,  the  violation  of  a  trust, 
or  other  wrongful  act  Is,  unless  he  has  some 
other  and  l>etter  right  thereto,  an  Involuntary 
trustee  of  the  thing  gained,  for  tbe  benefit 
of  the  person  who  would  otherwise  have  bad 
It"  The  only  possible  objection,  then,  to  the 
scheme  of  the  complaint  Ilea  in  the  suggestion 
that  it  gives  rise  to  the  Inference  that  plains 
tiff's  purpose  In  conveying  the  property  was 
unlawful  or  immoral,  and  hence  that  he  does 
not  come  Into  court  with  clean  hands,  and 
cannot  Justly  invoke  the  interposition  of  equi- 
ty. We  think  It  Is  sufllclent  to  say  that  it 
does  not  afflrmatively  appear  from  the  com- 
plaint that  plaintUTs  purpose  was  to  defraud 
any  creditor.  The  indebtedness  of  the  corpo- 
ration. It  Is  true,  in  which  he  was  a  stockhold- 
er, Is  alleged  as  one  of  the  Inducements  for 
the  conveyance;  but  we  must  indulge  the 
presumption  that  his  intention  was  consistent 
with  a  prudential  regard  for  bis  own  interest 
as  well  as  with  the  utmost  good  faith  toward 
bis  creditors.  Especially  should  this  position 
be  taken  in  view  of  tbe  importunities  of  the 
grantee  and  tbe  fact  that  there  Is  no  evidence 
that  any  creditor  was  actually  defrauded. 

Turning  to  the  proceedings  of  the  trial,  we 
find  In  the  testimony  of  the  plaintiff  sufficient 
support  for  said  allegation  and  tbe  corre- 
sponding finding  of  the  court  The  plaintiff 
testified:  "She  said:  'You  better  make  tho 
ranch  over  in  my  name^  for  the  ditch  com* 
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pan;  was  in  debt,  and  they  -would  be  liable 
to  come  on  to  it  and  take  the  whole  ranch, 
and  if  I  didn't  looic  oat  I  would  lose  my 
ranch,  and  she  would  make  the  deed  back  to 
me  after  the  indebtedness  was  settled.'  I 
deeded  it  to  her  so  that  I  could  have,  if  the 
company  ever  come  on  to  me,  that  I  could 
have  longer  time  to  pay  up  the  Indebtedness, 
but  then  I  never  deeded  it  to  put  the  company 
out  anything."  The  subsequent  conduct  of 
the  grantee  Justifies  the  inference  ttiat  she 
made  the  statement  and  promise  to  the  plain- 
tiff with  the  Intent  to  deceive  and  mislead 
bim.  Hence  a  case  of  actual  fraud  was  made 
out.  Again,  the  age  of  the  plaintiff  and  the 
confidence  he  reposed  In  the  grantee  are  suffi- 
cient In  connection  with  other  evidence  to 
Justify  the  charge  of  constructive  fraud.  The 
fact  that  she  was  bis  daughter-in-law  is  not 
of  itself  sufliclent  to  prove  the  fiduciary  rela- 
tion, but  this  la  an  important  circumstance, 
and  there  is  substantial  support  In  the  record 
for  the  conclusion  that  she  became  the  invol- 
untary trustee  of  plaintiff,  as  she  certainly 
assumed  "a  relation  of  personal  confidence" 
with  him. 

Eveu  conceding  that  in  making  the  convey- 
ance plaintiff  was  influenced  somewhat  by  a 
desire  to  preserve  his  property  from  seques- 
tration by  the  creditors  of  the  coriK>ration, 
•till  giving  full  credit,  as  we  must,  to  the 
evidence  favorable  to  the  judgment  of  the 
court  below,  wo  cannot  find  in  that  circum- 
stance alone  sufflcient  reason  to  disturb  the 
flndings.  We  are  bound  to  accept  as  true 
that  R.  J.  Chamberlain  importuned  plaintiff 
to  convey  the  property  to  her  upon  the  assur- 
ance that  she  would  reconvey  it  on  demand, 
that  she  made  the  promise  with  the  Intent  to 
deceive  him,  and  that  be  had  confidence  in 
her  representations  and  therefore  executed 
the  deed.  It  foUows,  we  think,  upon  the 
clearest  principles  of  equity,  that  she  could 
not  take  refuge  behind  the  pretense  that  In 
yielding  to  her  solicitations  he  committed  a 
wrong  against  others,  thereby  depriving  him 
of  any  redress  for  her  gross  misconduct.  The 
law  la  more  indulgent  to  human  ioflrmity, 
and  less  tolerant  of  deUt>erate  and  obtrusive 
depravity.  A.  cannot  lay  a  trap  for  B.,  se- 
cure his  confidence,  induce  bim  to  make  a 
conveyance  of  his  proi>erty  in  the  expectation 
that  it  will  be  returned,  and  thereafter  re- 
tain the  fruits  of  his  perfidy  on  the  ground 
that  B.  too  readily  yielded  to  temptation  to 
save  himself  at  the  possible  expense  of  cred- 
itors. The  greater  ofCense  of  the  tempter 
overshadows  and  renders  Innocuous  the  weak- 
ness of  the  one  of  whom  advantage  is  taken. 
For  further  iltustration  of  the  principles 
herein  invo>ved  we  refer  to  the  following 
cases:  Brown  v.  Burtmnk,  64  Cal.  99,  27  Pac. 
940;  Brison  v.  Brison,  75  Gal.  625,  17  Pac. 
680,  7  Am.  St.  Rep.  189;  Broder  v.  Conklln, 
77  Cal.  330,  19  Pac.  513;  Adams  v.  Lambard, 
80  Cal.  426,  22  Pac.  180;  Brison  v.  Brison,  90 
Cal.  823,  27  Pac.  186;  Alanlz  v.  Casenave,  91 
CaL  41,  27  Pac.  521;  Hayne  t.  Hermann,  97 


CaL  259,  32  Pac.  171;  Crosby  v.  Clark.  132 
Cal.  1,  63  Pac  1022;  More  v.  More,  133  Cal. 
4S9,  05  Pac.  1044;  Faylor  v.  Faylor,  136  Cal. 
92,  63  Pac.  482;  Nobles  v.  Huttou  (Cal.  App.) 
93  Pac.  289.  The  views  we  have  thus  ex- 
pressed render  it  unnecessary  to  discuss  at 
length  the  other  points  made  by  appellant. 

It  is  claimed  that  the  evidence  fails  to  aap- 
port  that  part  of  finding  No.  3  to  the  effect 
that  plaintiff  requested  E.  J.  Chamberlain  to 
reconvey  said  premises.  He  so  testified  sub- 
stantially when  he  said:  "I  wanted  my 
daughter-in-law  to  make  the  ranch  back  to 
me,  and  she  wouldn't  She  turned  It  off  and 
went  away.  I  think  some  two  or  three  times 
I  had  a  talk  with  her  about  making  it  back 
to  me,  and  she  rather  put  me  off,  and  she 
wouldn't  do  it — put  me  off."  The  foregoing 
is  obviously  sufficient,  although  the  finding  it- 
self is  immateriaL  It  would  not  aid  appel- 
lant if  plaintiff  made  no  demand  upon  K.  J. 
Chamberlain  for  a  recouveyance. 

Again,  it  Is  contended  that  there  is  Insuf- 
ficient support  for  the  finding  that  "William 
Chamberlain  had  full  knowledge  of  all  the 
facts  of  the  verbal  agreement  between  plain- 
tiff and  the  said  E.  J.  Chamberlain,  and  that 
he  knew  she  took  and  held  the  title  in  trust" 
William  Chamberlain,  however,  did  testify 
that  be  knew  the  circumstances  why  the  deed 
was  made,  though  denying  that  he  heard 
anything  said  about  the  place  being  deeded 
back.  But  the  court  was  not  bound  to  ac- 
cept the  latter  statement  Giving  full  credit 
to  the  testimony  of  the  plaintiff  as  to  the 
circumstances  surrounding  the  transaction, 
it  would  be  Justified  In  concluding  that  the 
defendant  knew  that  his  wife  agreed  to  re- 
convey. But  again,  assuming  that  the  issue 
is  raised  by  the  denial  in  the  answer  "that 
said  defendant  and  William  M.  Chamber- 
lain on  or  about  the  13th  day  of  April,  1895, 
or  at  any  other  time,  had  full  Imowledge  of 
said  alleged  verbal  agreement  between  plain- 
tiff and  said  E.  J.  Chamberlain,"  it  would 
seem  to  be  without  decisive  significance  In 
view  of  the  fact  that  appellant  was  not  a 
purchaser  for  value.  There  is  no  apparent 
reason  why  a  voluntary  transferee,  whether 
with  or  without  knowledge  of  the  circum- 
stances under  whidi  his  grantor  was  clothed 
with  the  legal  title,  should  not  receive  the 
property  charged  with  the  orlginat  trust 
The  principle  of  estoppel  has  no  application 
as  in  case  of  a  purchaser  or  incumbrancer  for 
value  in  good  faith  without  notice. 

Complaint  is  made  also  of  the  finding  that 
"all  the  allegations  of  defendant's  answer 
are  untru&"  Appellant  is  right  in  his  con- 
tention that  the  evidence  shows  an  Indebted- 
ness of  the  corporation  at  the  time  plaintiff 
deeded  the  property  to  E.  J.  Chamberlain, 
but  there  is  testimony  that  the  corporation 
was  perfectly  solvent,  and  there  is  no  show- 
ing that  any  creditor  was  defrauded.  Under 
the  circumstances,  if  the  finding  had  been 
that  this  allegation  of  the  answer  is  true,  the 
result  would  not  be  changed.    Even  conced- 
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ing  that  plalntlfF  desired  to  protect  bis  prop- 
erty against  seizure  by  creditors  of  tbe  cor- 
poratlou,  appellant  should  not  be  permitted 
to  set  this  up  as  a  defense,  as  -we  have  seen, 
In  view  of  the  evidence  and  finding  as  to  tbe 
actual  fraud  of  said  E.  J.  Chamberlain. 

Again,  it  is  contended  that  tbe  court  com- 
mitted error  in  overruling  an  objection  to  the 
testimony  of  a  witness  as  to  a  declaration  of 
appellant  In  reference  to  a  former  conveyance 
of  the  property  to  the  eftect  that  If  he  had 
tbe  place  over  again  be  wouldn't  deed  It 
back.  This  might  be  some  evidence  of  ani- 
mus towards  the  plalntifF,  and  was  probably 
admlsi>lble  for  that  purpose  as  aftecting  the 
credibility  of  appellant;  but  if  erroneously 
received  it  could  hardly  have  been  prejudi- 
cial, as  it  is  a  circumstance  of  little  Impor- 
tance. 

Again,  It  is  contended  that  plalntlft  should 
not  have  prevailed  on  account  of  his  long  de- 
lay in  bringing  suit,  as  equity  abhors  a  stale 
claim,  and  it  is  Incumbent  upon  tbe  plaintiff 
to  show  facts  excusing  his  delay  In  asserting 
the  fraud.  Truett  v.  Onderdonk,  120  Cal. 
581,  53  Pac.  26;  Harrington  v.  Paterson,  124 
Cal.  542,  57  Pac.  476;  2  Pomeroy's  Eq.  Jur., 
i  817.  In  the  Truett  Case  it  is  doubtful  wheth- 
er there  were  any  fraudulent  acts  shown. 
There  was  an  unexplained  delay  of  14  years, 
and  It  was  held  that  the  court  below  proper- 
ly exercised  its  discretion  In  denying  the  re- 
lief claimed.  Harrington  v.  Paterson  pre- 
sents tbe  case  of  rescission  of  a  contract  of 
purchase,  and  In  accordance  with  the  provi- 
sions of  tbe  statute  It  Is  held  that  the  party 
who  claims  to  have  been  defrauded  must  act 
promptly  after  the  discovery  of  tbe  fraud. 
Pomeroy  states  the  conditions  under  which 
acquiescence  may  prevent  the  right  of  equi- 
table relief  as  follows:  "The  acquiescence 
must  be  with  knowledge  of  tbe  wrongful  acts 
themselves  and  of  their  injurious  consequen- 
ces. It  must  be  voluntary,  not  the  result  of 
accident,  nor  of  causes  rendering  It  a  phy- 
sical, legal,  or  moral  necessity,  and  it  must 
last  for  an  unreasonable  length  of  time,  so 
that  it  will  be  inequitable  even  to  the  wrong- 
doer to  enforce  the  peculiar  remedies  of  equi- 
ty against  him  after  he  has  been  suffered  to 
go  on  unmolested  and  his  conduct  apparently 
acquiesced  In,"  and  he  adds  that  "It  follows 
that  what  will  amount  to  a  sufficient  ac- 
quiescence In  any  particular  case  must  large- 
ly depend  upon  Its  own  special  circumstan- 
ces." But  there  is  no  reason  here  for  the  ap- 
plication of  the  doctrine  of  laches.  The  ap- 
pellant has  lost  nothing  by  plaintiff's  delay 
In  bringing  the  action.  It  is  not  a  case  of 
rescission,  but  of  forbearance  to  press  a  right 
to  demand  performance  of  an  agreement, 
which  indulgence  has  Inured  to  the  benefit  of 
appellant,  who,  longer  than  he  had  a  right  to 
expect,  has  enjoyed  the  bounty  of  plaintiff. 

Upon  an  examination  of  the  whole  record, 
we  find  no  prejudicial  error,  and  the  judg- 
ment and  order  are  affirmed. 

We  concur:    CHIPMAN,  P.  J.;  HART,  J. 


7  Ckl.  App.  W7 
RAISCH  T.  M.  K.  &  T.  OIL  CO.  et  al. 

(Civ.  413.) 

(Court  of  Appeal,  First  DLstrict,  California. 

March  11,  1908.) 

1.  CoRPOBATioNS— Assessments    on   Capitai. 
Stock. 

An  assessment  upon  the  capital  stock  of  a 
corporation  can  be  levied  by  the  board  of  direct- 
ors only  at  a  regular  meeting  or  at  a  special 
meeting  regularly  called,  and  the  right  to  levy 
such  an  aBsessment  can  be  legally  exercised  only 
in  the  manner  provided  by  law  or  by  the  charter 
of  the  corporation. 

[EM.  Note.— For  cases  in  point,  see  (3ent  Dig. 
vol.  12,  Corporations,  S§  G54-CoG.] 

2.  Same — ^Fobfeitube  of  Shabeb. 

The  proceedings  by  which  the  stock  of  a 
shareholder  of  a  corporation  is  declared  forfeit- 
ed must  be  strictly  pursued. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  12,  Corporations,  ((  390-4U2.] 

3.  Saub—Directobs— Notice  of  Mbbtinob. 

The  law  contemplates  that  the  directors  of 
a  corporation  shall  ail  have  notice  of  each  and  ev- 
ery meeting.  If  a  meeting  is  a  regular  one.  the 
by-laws  fix  the  time  and  place.  If  it  is  an  ad- 
journed meeting,  they  are  each  in  law  presumed 
to  know  what  tbey  have  done  at  a  rei:;uiar  meet- 
ing, and.  if  it  is  a  special  meeting,  notice  of  tbe 
time  and  place  of  holding  it  mast  be  given. 

{EM.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  12,  Corporations,  Si  12U2-13U0.] 

4.  Same— QnoBCV — AnjoiTBNVENT. 

Civ.  Code,  §  308,  provides  that  the  corpo- 
rate powers,  business,  and  property  of  all  corpo- 
rations must  be  exercised,  conducted,  and  con- 
trolled by  a  board  of  directors,  that  a  majority 
of  the  directors  is  a  sufficient  number  to  form  a 
board  for  the  transaction  of  business,  and  that 
every  decision  of  a  majority  of  the  directors 
made  when  duly  assembled  is  valid  as  a  corpo- 
rate act.  Section  305  provides  that,  unless  a 
quorum  is  present  and  actine.  no  business  per- 
formed or  act  done"  is  valid  as  against  the 
corporation.  Held,  that  a  minority  of  the  board 
of  directors  have  no  power  to  adjonm  the  time 
of  holding  a  regular  meeting,  and  an  assessment 
levied  on  the  capital  stock  at  the  adjourned 
meeting  without  previous  notice  to  all  the  direct- 
ors is  void. 

6.  Same— Actions  bt  Stockholder  Aoairst 
CoBPOBATiON— Pleading. 

In  an  action  by  a  stockholder  and  director 
against  the  corporation  to  have  an  illegal  sale 
of  his  stock  set  aside  and  the  stock  reissued  to 
him,  and  to  be  restored  to  his  rights  as  a  stock- 
holder, it  is  not  necessary  for  him  to  allege  the 
value  of  the  stock,  or  that  he  has  been  injured, 
since  It  will  be  assumed  that  the  stock  has  some 
value,  especially  as  it  entitled  the  holder  to  the 
office  of  director. 

Appeal  from  Superior  (Tourt,  Alameda 
(bounty ;  John  Ellsworth,  Judge. 

Action  by  Harry  .J.  Raisch  against  the  M. 
K.  &  T.  on  Company  and  others.  Judg- 
ment for  defendants  on  demurrer  to  com- 
plaint, and  plaintiff  appeals.    Reversed. 

Wal.  .J.  Tuska.  for  appellant  Wm.  R. 
Davis,  for  respondents. 

COOPJESt,  P.  J.  The  court  sustained  a  de- 
murrer to  the  plaintiff's  second  amended  com- 
plaint, and,  upon  the  plaintiff  declining  fur- 
ther to  amend,  judgment  was  entered  for  de- 
fendant. This  appeal  is  prosecuted  from  the 
judgment,  and  the  plaintiff  claims  that  the 
complaint  states  facts  sufficient  to  constitute  - 
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a  cause  of  action,  and  tbat  tbe  court  erred 
In  sustaining  tbe  demurrer  thereto. 

Tbe  facts  necessary  to  an  understanding  of 
the  question  to  be  decided  may  be  briefly 
stated  as  follows:  Tbe  defendant  Is  a  cor- 
poration duly  organized  and  having  a  board 
of  five  directors,  which,  during  the  times  the 
acts  complained  of  were  committed,  was 
composed  of  this  plaintiff,  Darld  M.  De  Long, 
George  D.  Metcalf,  George  Scbmidt,  and  R. 
A.  Jackson.  Plaintiff  was  tbe  owner  of  46,- 
900  shares  of  stock.  Tbe  by-laws  of  the  cor- 
poration provided  tbat  tbe  regular  meetings 
of  tbe  board  of  directors  should  be  held  on 
the  last  Saturday  of  each  month,  and  tbat 
each  director  should  receive  a  notice,  i)erson- 
al  or  otherwise,  of  all  meetings  called  for 
any  other  time  than  the  regular  meeting.  On 
Saturday,  April  30,  1904,  which  was  the  day 
of  the  regular  meeting  of  the  directors  pur- 
suant to  the  by-laws,  only  Metcalf  and  Jack- 
son were  present,  and  an  entry  was  caused  to 
be  made  in  the  minutes  as  follows:  "No  quo- 
rum. Adjourned  to  May  7,  1904,  at  2  p.  m. 
Attest,  R.  A.  Jackson,  Secretary."  On  said 
May  7th,  at  the  hour  named,  Metcalf,  Jack- 
son, and  Schmidt  met  in  the  office  of  defend- 
ant without  previous  notice,  personal  or  oth- 
erwise, of  such  meeting  to  plaintiff,  or  to  any 
other  director  than  the  three  who  were  pres- 
ent, and  without  plaintiff's  knowledge  or  as- 
sent levied  the  assessment  of  five  cents  per 
share  on  each  and  every  share  of  the  capital 
stock  of  tbe  corporation;  this  being  tbe  as- 
sessment claimed  to  be  void  In  this  case.  Un- 
der the  said  assessment  as  so  made,  and  not 
otherwise,  the  defendant  sold  the  said  46,900 
shares  of  stock  belonging  to  plaintiff,  becom- 
ing tbe  purchaser  Itself,  and  after  such  sale 
It  refused,  and  ever  since  has  refused,  to  rec- 
ognize the  plaintiff  as  a  stockholder  or  direct- 
or of  tbe  corporation. 

The  question  In  the  case  is  as  to  whether 
or  not  the  assessment  was  valid;  and  this  de- 
pends upon  whether  or  not  the  meeting  at 
which  the  lefvy  was  made  was  a  .regular 
meeting.  It  is  not  claimed  that  any  special 
meeting  had  been  called,  or  that  any  notice 
bad  been  given  of  a  special  meeting  In  any 
manner.  An  assessment  upon  the  capital 
stock  of  a  corporation  can  be  levied  by  a 
board  of  directors  only  at  a  regular  meeting, 
or  at  a  special  meeting  regularly  called. 
Thompson  v.  Williams,  76  Cal.  155,  18  Pac. 
153, 9  Am.  St.  Rep.  187;  Harding  v.  Vandewa- 
ter,  40  Cal.  78.  The  proceedings  by  which 
the  stock  of  a  stockholder  of  a  corporation  is 
declared  forfeited  must  be  strictly  pursued. 
The  right  to  levy  an  assessment  can  only  be 
legally  exercised  in  the  manner  provided  by 
law  or  by  the  charter  of  the  corporation. 
Ruck  V.  Caledonia  Silver  Mining  Co.  (Cal.  App. 
filed  Sept.  4,  1907)  92  Pac.  194;  H.  Kraft  Co, 
Bank  v.  Bank  of  Orland,  133  Cal.  64,  65  Pac. 
143.  If  a  minority  of  a  board  of  directors  can 
adjourn  a  regular  meeting  where  no  quorum  is 
present  to  a  time  and  place  named,  and  thus 
make   eucU   adjourned   meeting    a   regular 


meeting,  then  the  assessment  In  question  was 
valid ;  otherwise  not  If  Metcalf  and  Jackson 
could  adjourn  the  regular  meeting  of  April 
30,  1904,  to  May  7th,  and  procure  Schmidt 
to  be  present  at  tbat  time,  thus  making  a 
quorum,  without  notice  to  the  other  directors, 
and  then  pass  a  valid  order  of  assessment, 
every  other  director  could  have  done  the 
same  thing;  that  Is,  either  one  of  them  could 
have  adjourned  the  meeting.  Of  course,  if  a 
quorum  had  been  present  on  April  30,  1904, 
the  regular  meeting  could  have  been  adjourn- 
ed to  any  day  and  hour,  and  such  adjourn- 
ed meeting  would  have  been  a  regular  meet- 
ing, and  not  a  special  one;  but  no  quorum 
was  present,  and  hence  the  regular  meeting 
could  not  be  adjourned  because  there  was  no 
regular  meeting.  The  time  bad  arrived  for 
the  regular  meeting,  but  only  a  minority  of 
the  directors  were  present.  Such  minority 
could  not  adjourn  the  meeting  for  tbe  simple 
reason  that  they  had  nothing  before  them  but 
the  by-laws  fixing  the  time  and  place  for  the 
regular  meeting,  and  the  fact  tbat  at  such 
time  and  place  there  was  no  meeting  and  only 
two  directors  being  present  The  law  con- 
templates that  the  directors  shall  all  have  no- 
tice of  each  and  every  meeting.  If  it  is  the 
regular  meeting  the  by-laws  fix  the  time  and 
place;  if  it  is  an  adjourned  meeting  the  di- 
rectors are  each  in  law  presumed  to  know 
what  they  have  done  at  a  regular  meeting: 
and,  if  it  Is  a  special  meeting,  the  notice  of 
time  and  place  of  holding  such  meeting  must 
be  given.  If  such  were  not  the  rule,  and  If 
tbe  meeting  could  be  adjourned  (as  in  this 
case)  without  notice,  serious  Injury  might  re- 
sult. Some  unforeseen  reason  might  prevent 
a  quorum  of  directors  from  attending.  Two 
of  the  directors,  with  Improper  motives, 
might  adjourn  the  meeting  for  one  day,  and 
procure  one  other  director,  who  might  be 
either  not  well  Informed  or  easily  influenced, 
and  with  the  aid  of  such  third  director,  and 
with  no  notice  to  the  other  directors,  pass 
upon  matters  of  grave  Importance  to  each 
and  every  stockholder. 

The  Code  provides  that  the  corporate  pow- 
ers, business,  and  property  of  ail  corpora- 
tions must  be  exercised,  conducted,  and  con- 
trolled by  a  board  of  directors;  that  a  ma- 
jority of  the  directors  Is  a  sufficient  number 
to  form  a  board  for  the  transaction  of  busi- 
ness; and  that  every  decision  of  a  majority 
of  the  directors  forming  such  board,  made 
when  duly  assembled,  is  valid  as  a  corporate 
act  Civ.  Code,  |  308.  It  is  provided  that, 
"unless  a  quorum  is  present  and  acting,  no 
business  performed  or  act  done  is  valid  as 
against  the  corporation."  Civ.  Code,  §  305. 
The  adjournment  was  an  act  done,  and  hence, 
under  the  express  provisions  of  tbe  Code,  it 
was  not  a  valid  act.  It  is  significant  in  this 
connection  that  there  is  no  provision  of  the 
Code  to  which  our  attention  has  been  called 
authorizing  a  meeting  of  the  directors  of  a 
corporation  to  be  adjourned  by  a  minority, 
la  the  very  chapter  in  which  it  is  provided 


Digitized  by 


Google 


664 


85  PACIFIC  BEPORTEB. 


(CaL 


that  unless  a  quorum  Is  present  and  acting 
no  act  done  Is  valid  as  against  the  corpora- 
tion we  find  a  provision  that,  if  at  a  stock- 
holders' meeting  there  Is  not  present  a  ma- 
jority of  the  subscribed  stock  or  of  the  mem- 
bers, the  meeting  may  be  adjourned  from  day 
to  day  or  from  time  to  time,  such  adjoum- 
meat  and  the  reasons  therefor  being  recorded 
In  the  journal  of  proceedings  of  the  board 
of  directors.  Civ.  Code,  g  312.  Counsel  have 
been  unable  to  cite  us  to  any  authority,  either 
In  this  state  or  elsewhere,  directly  In  point. 
We  have  examined  the  cases  cited,  but  find 
nothing  to  aid  us  In  the  solution  of  the  ques- 
tion Involved  here.  We  therefore  conclude 
there  was  no  power  In  the  minority  of  the 
board  of  directors  to  adjourn  the  time  of 
holding  the  regular  meeting,  and  that  the 
assessment  was  levied  without  authority,  and 
is  therefore  void. 

It  was  not  necessary  In  this  case  for  the 
complaint  to  allege  the  value  of  the  stock,  or 
that  the  plaintiff  had  been  Injured.  W^e  will 
presume  that  46,900  shares  of  the  capital 
stock  of  the  defendant  had  some  value;  at 
least,  it  entitled  the  plaintiff  to  hold  the 
office  of  director  of  the  corporation  to  which 
he  had  been  elected,  and  to  participate  In  the 
meetings  of  the  stockholders.  Defendant 
corporation  will  not  be  allowed  to  acquire  the 
title  to  plaintiff's  entire  corporate  stock 
through  an  Illegal  sale  under  a  void  assess- 
ment, and  then  hold  it  for  the  alleged  reason 
that  It  does  not  appear  to  have  any  value. 
It  Is  not  analogous  to  a  case  In  which  a 
stockholder  is  suing  for  damages  for  an  Il- 
legal conversion  of  his  stock.  Here  the  plain- 
tiff is  asking  to  have  the  Illegal  sale  set  aside, 
46,000  shares  reissued  to  him;  and  that  be  be 
restored  to  his  rights  as  a  stockholder. 

The  judgment  Is  reversed. 

We  concur:    KERRIGAN,  X;  HALL^  J. 


7  Cal.  App.  Sei 

HTJBBELL  ▼.  HUBBELL.    (Civ.  402.) 

(Court   of   Appeal,   First   District,    California. 

March  11,  1906.    Rehearing  Denied  by 

Supreme  Court,  May  10,  190&) 

1.  DivoBCE  —  Gbounds  —  CoMPLAiira  —  "Es- 
pionage." 

Under  (3ode  Civ.  Proc.  {  420,  providing  that 
a  complaint  must  contain  a  statement  of  the 
facts  constituting  the  cause  of  action  in  ordina- 
ry and  concise  language,  a  complaint  in  a  suit 
for  divorce  on  the  ground  of  extreme  cruelty, 
which  alleges  that  defendant,  since  the  mar- 
riage, has  inflicted  on  plaintiff  grievous  bodily 
injury  and  mental  suffering,  that  continuously 
during  five  years  preceding  the  commencement  of 
the  suit  defendant  has  maintained  over  plaintiff 
an  unreasonable  espionage,  and  has  manifested 
unnecessary  jealousy  of  plaintiff,  and  has  re- 
peatedly made  to  plaintiff  false  accusations  of 
Infidelity,  and  lias  taken  possession  of  letters 
addressed  to  him  by  patients,  opened  the  same, 
and  has  refused  to  surrender  them,  and  that 
defendant  instigated  a  tliird  person  to  make  a 
violent  personal  assault  on  plaintiff,  as  a  result 
of  which  plaintiff  sustained  serious  personal  in- 
juries, is  good  as  against  a  general  demurrer. 


though  the  objection  that  the  complaint  does 
not  show  how  plaintiff  sustained  any  serious  in- 
jury from  the  assault  is  well  taken ;  "espionage" 
being  defined  as  the  practice  of  spying  or  secret- 
ly watching  for  the  purpose  of  detecting  wrong- 
doing, excessive  or  offensive  surveillance. 
2.  Same  — Appeai.  — Review  — Findings   of 

Tbial  C!oubt. 

Whether  the  evidence  in  a  suit  for  divorce 
on  the  ground  of  extreme  cruelty  was  sufficient 
to  prove  the  ultimate  facts  alleged  in  the  com- 
plaint, and  whether  or  not  the  various  acts  of 
defendant  caused  plaintiff  grievoua  mental  suf- 
fering, were  matters  for  the  trial  court. 
8.  Same— Pleading— Complaint. 

In  a  suit  for  divorce,  either  on  the  ground 
of  habitual  intemperance  or  on  the  ground  of 
extreme  cruelty,  both  being  defined  by  the  Code, 
the  complaint  must  allege  the  ultimate  facts, 
but  need  not  allege  the  evidence  thereof. 

tEd.  Note.— For  cases  in  point,  see  C^nt.  Dig. 
vol.  IT,  Divorce,  (  293.] 

4.  Pleading — Conclusions. 

In  a  suit  for  divorce  on  the  ground  of  ex- 
treme cruelty,  the  acts  and  conduct  relied  on 
must  be  stated,  and  not  conclusions  of  law. 

5.  Appeal  —  Habmless   Ebbob  —  Ebboneous 
Admissions  of  Evidence. 

Where,  in  a  suit  for  divorce  tried  by  the 
court,  the  uncontradicted  evidence  showed  that 
a  third  person  had  assaulted  plaintiff,  who 
sought  to  show  that  the  assault  tiad  been  insti- 
gated by  defendant,  error  in  permitting  a  physi- 
cian to  testify  to  a  statement  made  to  him  by 
plaintiff,  to  the  effect  that  plaintiff  had  been  a- 
tacked  by  the  third  peraon,  and  that  plaintiff 
had  received  injuries,  was  not  prejudicial  to  de- 
fendant. 

Appeal  from  Superior  Court,  City  and  Coun- 
ty of  San  Francisco;  J.  C.  B.  Hebbard,  Judge. 

Action  for  divorce  by  G.  B.  Hubbell  against 
Harriet  H.  Hubbell.  From  a  judgment  for 
plaintiff,  and  from  an  order  denying  a  mo- 
tion for  a  new  trial,  defendant  appeals. 
Affirmed. 

Frank  McGtowan,  for  appellant  Martin 
Stevens,  for  respondent 

<X>OPER,  P.  J.  This  action  was  brought 
to  procure  a  divorce  on  the  ground  of  extreme 
cruelty.  After  a  trial  lasting  three  days,  the 
court  filed  its  findings  and  conclusions  of  law, 
upon  which  judgment  was  entered  for  plains 
tiff  as  prayed.  This  appeal  is  from  the  judg- 
ment and  the  order  denying  defendant's  mo- 
tion for  a  new  trial.  No  question  is  raised  as 
to  the  sufficiency  of  the  evidence  to  justify 
the  findings,  nor  Is  there  any  question  to  the 
property  rights  or  the  custody  of  children. 

The  principal  point  relied  upon  by  appel- 
lant Is  the  contention  that  the  complaint  does 
not  state  facts  sufficient  to  constitute  a  cause  of 
action.  It  Is  claimed  that  the  complaint  does 
not  state  with  sufficient  particularity  and  cer- 
tainty the  facts  relied  npon  as  constituting 
extreme  cruelty.  The  complaint  alleges  as 
follows:  "That  since  their  Intermarriage  de- 
fendant has  Inflicted  upon  plaintiff  grievous 
bodily  injury  and  grievous  mental  suffering, 
and  more  particularly  as  follows:  That  con- 
tlnuously  during  the  five  years  last  past,  and 
Immediately  next  preceding  the  commence- 
ment of  this  action,  defendant  has  exercised 
and  maintained  over  plaintiff  and  his  affairs 
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an  unreasonable  espionage,  and  has  manifest- 
ed an  Improper,  unreasonable,  and  unueces- 
saty  jealousy  of  and  concerning  plaintiff,  and 
has  repeatedly  made  to  plaintiff  false  accu- 
sations of  infidelity,  well  knowing  her  charg- 
es to  be  false,  and  has  spied  upon  him  in  an 
oflenslTe  manner,  and  pried  Into  his  private 
affairs,  and  has  taken  possession  of  letters 
addressed  to  him  by  patients,  opened  the 
same,  read  them,  and  refused  to  surrender 
them  to  plaintiff,  who  was  during  all  of  said 
times  and  now  is  a  physician  and  surgeon  en- 
gaged in  the  practice  of  his  profession  In  the 
dty  and  county  of  San  Francisco.  That  on 
the  14th  day  of  July,  1904,  at  the  residence 
of  plaintiff  and  defendant  in  the  city  and 
county  of  San  Francisco,  defendant  instigated 
one  Hinckley,  her  son-in-law,  to  make  a  ylo- 
lent  personal  assault  upon  plaintiff,  as  a 
result  of  which  plaintiff  sustained  serious 
personal  Injury."  The  defendant  demurred 
to  the  complaint  upon  the  general  ground  that 
it  does  not  state  facts  sufficient  to  constitute 
a  cause  of  action,  and  upon  the  special  ground 
that  it  Is  uncertain,  in  this:  "That  It  does 
not  appear  therefrom  how  the  plaintiff  sus- 
tained any  serious  personal  Injiury  from  an 
assault."  The  demurrer  also  alleged  that  the 
complaint  is  ambiguous  for  the  reason  last 
stated,  and,  further,  that  it  is  unintelligible 
for  the  same  reason. 

It  will  thus  be  seen  that  the  demurrer  is 
general  except  as  to  that  part  of  the  com- 
plaint relating  to  the  assault.  As  to  such 
part,  the  objection  is  that  it  is  not  made 
clear  how  the  plaintiff  could  have  sustained 
"serious  personal  injury  from  an  assault" 
It  may  be  admitted  that  the  complaint  does 
not  show  bow  the  violent  assault  could  have 
resulted  in  serious  personal  Injury,  but,  if 
the  personal  Injury  portion  be  eliminated,  we 
still  have  the  clear  statement  that  at  the 
time  and  place  named  the  defendant  In- 
stigated Hinckley  to  make  a  violent  person 
assault  upon  the  plaintiff.  If  such  an  assault 
did  not  or  could  not  have  caused  serious  per- 
sonal Injury,  still  It  could  have  been  one  of 
the  factors  In  causing  the  plaintiff  grievous 
mental  suffering,  and  the  complaint  states 
that  the  defendant  has  Inflicted  upon  plain- 
tiff grievous  mental  suffering  by  all  the  means 
stated  In  the  complaint.  Aa  to  the  portion 
of  the  complaint  to  which  the  general  demur- 
rer was  pointed,  while  it  Is  not  a  model  of 
pleading,  we  conclude  that  it  Is  sufficient,  at 
least  when  tested  by  general  demurrer.  It 
is  alleged  that  defendant  has  for  the  five 
years  last  past  exercised  over  plaintiff  and 
his  affairs  an  unreasonable  espionage.  Es- 
pionage is  defined  as  "the  practice  of  spying  or 
secretly  watching  for  the  purpose  of  detect- 
ing wrongdoing;  excessive  or  offensive  sur- 
Telllauc;e."  Standard  Dictionary.  It  may  be 
reasonably  inferred  that,  If  a  wife  has  con- 
tinuously and  unreasonably  for  five  years 
spied  upon  and  secretly  watched  her  hus- 
band, it  would  probably  cause  him  grievous 
mental  suffering,  and  it  is  alleged  In  the  com- 


plaint that  it  did  cause  him  such  mental  suf- 
fering. It  is  farther  alleged  that  during  all 
such  times  defendant  has  manifested  an  Im- 
proper, unnecessary,  and  unreasonable  Jeal- 
ousy of  and  concerning  plaintiff.  Tills  lan- 
guage is  such  that  a  person  of  ordinary  un- 
derstanding would  know  what  is  intended, 
and  the  same  may  be  said  as  to  the  "false 
accusations  of  infidelity."  These  accusations 
are  alleged  to  have  been  made  to  plaintiff, 
and  we  will  not  presume  that  for  a  wife  to 
falsely  accuse  her  husband  of  infidelity,  and 
this  repeatedly  and  without  cause,  would  not 
cause  him  grievous  mental  suffering.  It  is 
further  allied  "that  defendant  has  taken 
possession  of  letters  addressed  to  him  b^ 
patients,  opened  the  same,  ,and  refused  to 
surrender  them  to  plaintiff."  We  do  not 
think  it  was  necessary  to  state  the  date  of 
the  letters,  whom  they  were  written  by,  or 
their  contents ;  and,  while  a  pleading  should 
state  facts,  it  is  not  required  that  It  should 
state  evidence.  The  ultimate  facts  must  be 
stated  In  such  manner  as  to  apprise  the  op- 
posite party  of  what  is  relied  upon.  As  to 
whether  the  evidence  was  sufficient  to  prove 
the  ultimate  facts,  and  as  to  whether  or  not 
the  various  acts  and  conduct  of  defendant 
caused  plaintiff  grievous  mental  suffering, 
were  matters  for  the  trial  court.  Under  our 
system  the  complaint  Is  only  required  to  state 
the  facts  constituting  the  cause  of  action  la 
ordinary  and  concise  language.  Code  Civ. 
Proc.  {  426.  In  Smith  v.  Smith,  124  Cal.  651, 
57  Pac.  678,  It  Is  said:  "Grievous  bodily  in- 
Jury,  or  grievous  mental  suffering,  Is  the  ulti- 
mate fact,  and  should  be  alleged.  There  Is 
no  attempt  whatever  to  allege  bodily  injury, 
and  the  iH:obative  facts  alleged  in  no  degree 
establish  grievous  mental  suffering."  In  For- 
ney V.  Forney,  80  Cal.  628,  22  Pac  294,  the 
action  was  brought  on  the  ground  of  habitual 
Intemperance.  The  complaint  alleged  "that 
for  four  years  and  eight  months  last  pest 
said  defendant  has  been  and  still  Is  guilty 
of  habitual  Intemperance  from  the  use  of  in- 
toxicating drinks,  to  that  degree  that  the  in- 
temperance of  defendant  reasonably  Inflicts  a 
course  of  great  mental  anguish  upon  said 
plaintiff."  It  was  claimed  that  the  complaint 
was  Insufficient,  In  that  it  did  not  state  facts, 
but  conclusions  of  law.  The  court,  however, 
held  the  complaint  sufficient,  and  that  It  was 
not  necessary  to  state  how  often  the  defend- 
ant was  intoxicated,  to  what  extent,  and  upon 
what  occasions,  or  what  he  said  or  did  when 
so  intoxicated  to  cause  mental  anguish.  In 
Reading  v.  Beading,  96  CaL  4,  30  Pac.  803,  it 
was  held  that  It  was  not  necessary  to  set  out 
the  particular  acts  of  Intemperance  In  an  ac- 
tion for  divorce  upon  such  ground.  As  the 
Code  makes  habitual  Intemperance  a  ground 
for  divorce,  so  it  makes  "extreme  cruelty." 
It  defines  habitual  Intemperance,  and  so  It 
defines  extreme  cruelty.  In  neither  case  is  it 
necessary  to  set  forth  all  the  evidence,  but 
the  ultimate  facts  must  be  alleged.  Of 
course,  in  an  action  for  divorce  on  the  ground 
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of  extreme  cruelty,  the  acts  or  conduct  relied 
upon  must  be  stated,  and  not  conclusions  of 
law.  Appellant  calls  otir  attention  to  Frank- 
lin T.  Franklin,  140  Cal.  607,  74  Pac.  155. 
That  case  was  reversed  on  account  of  the  In- 
sufficiency of  the  findings.  The  allegations 
of  cruelty  were  "that  shortly  after  their  mar- 
riage, and  for  a  period  of  nearly  10  years,  de- 
fendant was  abusive  to  plaintiff,  neglected 
her,  failed  to  provide  for  her,  and  compelled 
her  to  perform  hard  and  unaccustomed  la- 
bor to  support  herself  and  her  minor  children, 
while  he  spent  his  time  In  Idleness  and  dis- 
sipation." The  question  as  to  the  sufficiency 
of  the  facts  stated  in  the  pleading  was  not 
discussed. 

Ii  is  claimed  that  It  was  error  to  allow 
the  witness  Dr.  Hlrschfelder  to  testify  as  to 
a  statement  made  to  him  by  plaintiff,  to  the 
effect  that  he  had  been  attacked  by  Hinckley, 
the  son-in-law  of  defendant,  and  In  a  person- 
al encounter  with  said  Hinckley  that  he  had 
received  an  Injury  upon  his  knee.  The  state- 
ment made  by  plaintiff  was  purely  hearsay, 
and  should  not  have  been  admitted,  but  we 
do  not  think  the  ruling  of  sufficient  impor- 
tance to  Justify  a  reversal  of  the  case.  The 
fight  with  Hinckley  was  given  In  detail  by 
the  plaintiff  as  a  witness  In  his  own  behalf, 
and  by  Hinckley,  a  witness  for  defendant, 
and  also  by  defendant  as  a  witness  In  her 
own  behalf.  There  was  no  conflict  as  to  the 
fact  that  an  encounter  of  a  violent  nature  had 
occurred  between  plaintiff  and  Hinckley,  and 
that  plaintiff  was  Injured  In  the  flght.  The 
case  was  tried  before  the  court,  and  we  are 
of  the  opinion  that  the  ruling  did  not  Injure 
the  defendant.  The  same  may  be  said  as  to 
the  refusal  of  the  court  to  strike  out  the 
statement  of  the  plaintiff,  as  a  witness  In  his 
own  behalf,  as  to  Mrs.  Baum  denying  to 
him  that  she  had  made  a  remark  that  defend- 
ant had  told  plaintiff  had  been  made.  'W  heth- 
er  or  not  Mrs.  Baum  made  the  remark  was 
Immaterial. 

We  have  examined  the  many  exceptions 
to  rulings  on  the  admission  of  evidence  group- 
ed under  one  heading  in  appellant's  brief,  but 
find  nothing  that  would  In  our  opinion  Justify 
a  reversal  of  the  case.  The  evidence  admit- 
ted related  to  some  transactions  not  set  forth 
In  the  complaint ;  but,  as  we  have  before  stat- 
ed, the  plaintiff  was  not  required  to  plead 
minutely  each  and  every  detail  of  the  evi- 
dence. The  evidence  was  conflicting,  but  in 
our  opinion  amply  sufficient  to  sustain  the 
findings  of  the  court.  In  fact,  the  defendant, 
by  her  own  testimony,  shows  many  little  acts 
tending  to  establish  Jealousy  on  her  part,  and 
other  acts  of  Improper  Interference  with  the 
plaintiff  and  his  business.  She  admitted  that 
she  opened  plaintiffs  letters,  and  she  ex- 
hibited some  of  them  in  evidence.  She  ad- 
mits that  she  upbraided  plaintiff  at  times, 
and  that  at  least  upon  one  occasion  she  call- 
ed him  a  coward,  and  that  upon  another 
occasion  she  threw  down  and  broke  a  stein 
that  belonged  to  plaintiff  and  bad  been  paint- 


ed for  him  by  some  one,  but  that  he  did  not 
tell  her  who  had  given  it  to  him.  It  is  evi- 
dent that  the  trial  court,  after  hearing  the 
evidence,  and  seeing  the  witnesses,  concluded 
that  defendant  was  at  fanlt,  and  that  the 
parties  could  not  longer  safely  live  together 
as  husband  and  wife. 
The  Judgment  and  order  are  affirmed. 

We  concur:    KERRIGAN,  J.;  HALL,  J. 


T  Cal.  App. «» 

PE50PLB  V.  CAULFIELD.     (Cr.  112.) 

(Court   of   Appeal,    First   District,   California. 

March  11,  1908.    Rehearing  Denied  by 

Supreme  Court  May  10,  1908.) 

1.  Rape— BVIDENCE— SUFFICIENCT. 

Evidence  examined,  and  held  to  support  • 
conviction  of  rape. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  42,  Rape,  §f  71-77.] 

2.  Cbiminal  Law— Appeal— Review  —  Ques- 
tions or  Fact. 

Where  there  is  evidence  to  support  a  con- 
viction, a  question  of  law  cannot  arise  as  to  the 
propriety  of  the  conviction  on  the  evidence  with- 
m  the  jurisdiction  of  an  appellate  court,  as 
declared  by  Const,  art.  6,  {  4,  providing  that 
jurisdiction  in  criminal  cases  shall  extend  to 
questions  of  law  alone. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  15.  Criminal  Law,  §S  3074-3083.] 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco;  Wm.  P.  Lawlor, 
Judge. 

John  F.  Caulfleld  was  convicted  of  rape, 
and  from  the  Judgment  and  an  order  denying 
a  new  trial  he  appeals.    Affirmed. 

Frank  McGowan  and  Elmer  Westlake,  fOr 
appellant    Webb,  Atty.  Gen.,  for  the  People. 

KERRIGAN,  J.  Defendant  was  convicted 
of  the  crime  of  rape,  and  sentenced  to  the 
I)enltentiary  for  10  years.  He  appeals  from 
the  judgment  and  from  an  order  denying  bis 
motion  for  a  new  trial. 

The  chief  point  relied  upon  by  appellant, 
and  the  only  one  that  merits  serious  consid- 
eration. Is  the  claim  that  the  evidence  is  in- 
sufficient to  Justify  or  sustain  the  verdict 
In  this  behalf  our  attention  is  directed  to  a 
line  of  cases  In  this  state  which  hold  that 
in  cases  of  this  character  the  testimony  of 
the  complainant  alone,  if  Inherently  improb- 
able and  uncorroborated,  will  not  support  a 
conviction.  People  v.  Benson,  6  Cal.  221,  65 
Am.  Dec.  606;  People  v.  Hamilton,  46  Cal. 
540;  People  v.  Brown,  47  Cal.  447;  People 
v.  Ardaga,  51  Cal.  371.  In  those  cases  the 
evidence  was  so  improbable  as  to  warrant 
the  conclusion  that  the  verdicts  were  the  re- 
sult of  passion  or  prejudice.  In  our  Judg- 
ment, however,  the  facts  of  this  case  do  not 
bring  it  within  the  rule  laid  down  In  those 
cases.  Here  the  testimony  of  the  prosecutrix 
Is  neither  improbable  nor  uncorroborated. 
Much  of  the  evidence  is  of  such  a  character 
that  we  cannot  with  propriety  repeat  it  tn 
tills  opinion,  but  that  part  of  it  tending  to 


Digitized  by 


Uoogle 


CalO 


PEOPLE  T.  SCOBIE. 


6C7 


support  the  verdict  of  the  Jxsej  Is  as  follows : 
The  prosecutrix  testifled  that  on  Septem- 
ber 20,  1906,  between  5  and  6  o'clock  In  the 
evening,  the  defendant,  accompanied  by  four 
other  men,  entered  her  room  In  a  lodging 
house  at  3377  Mission  street,  San  Francisco ; 
that  on  entering  the  room  defendant  grabbed 
her  by  her  arms  and  threw  her  upon  the  bed ; 
that  she  screamed,  whereupon  defendant 
choked  her,  saying,  "If  you  holler  again  I'll 
choke  your  wind  oft,  you  damn  bitch;"  that 
the  men  took  all  her  clothes  oS  with  the 
exception  of  a  small  undershirt,  and  that 
"While  she  was  being  held  each  of  the  five 
men,  Including  the  defendant,  had  sexual  In- 
tercourse with  her.  Her  testimony  further 
shows  that  while  Scoble,  one  of  the  men  who 
accompanied  defendant  to  the  room,  was  en- 
gaged In  an  act  of  sexual  Intercourse  with 
her,  she  again  screamed  and  called  for  help, 
that  some  one  slipped  bis  hand  over  her 
mouth,  and  that  she  could  not  cry  out  again. 
She  further  testifled  that  as  the  result  of  her 
resistance  her  throat  was  bruised  and  show- 
ed finger  marks ;  that  the  same  was  true  of 
her  wrist;  that  her  left  eye  was  discolored; 
that  her  legs  were  scratched  and  bruised. 

Her  testimony  was  corroborated  by  two 
police  officers  aa  to  her  physical  appearance 
and  condition,  and  as  to  the  fact  that  defend- 
ant and  others  were  there.  The  latter  fact 
defendant  admitted,  but  claimed  that  he  bad 
been  there  but  a  short  time  when  the  officers 
arrlyed.  When  the  officers  entered  her  room, 
which  was  at  about  half  past  1  o'clock  In  the 
morning,  she  exclaimed,  "Thank  God,  you 
have  come  to  my  aid,"  and  complained, 
"These  men  have  ravished  me,  outraged  me 
brutally."  The  defendant  and  his  associates 
made  no  reply  to  this  charge.  When  the  offi- 
cers entered  the  room  the  defendant  was  on 
the  bed,  clad  only  In  bis  pants  and  shirt,  and 
others  of  the  men  present  had  on  even  less. 

The  testimony  of  the  prosecuting  witness 
was  thus  not  uncorroborated;  and  while, 
when  read  as  a  whole,  It  has  Its  contradic- 
tions, inconsistencies,  and  statements  hard  to 
credit,  it  cannot  be  said  to  be  inherently  Im- 
probable. As  it  was  corroborated  and  not  in- 
credible, it  follows  that  the  case  does  not 
fall  within  the  rule  laid  down  in  the  cases 
cited  by  appellant  and  to  which  reference  has 
already  been  made.  In  short,  there  is  evi- 
dence to  support  the  verdict  of  the  Jury,  and 
we  cannot  therefore  say,  as  a  matter  of  law, 
that  the  verdict  should  be  set  aside.  By  the 
Constitution  appellate  jurisdiction  is  confer- 
red upon  this  court  in  criminal  cases  in  ques- 
tions of  law  alone.  Consequently,  when  there 
is  evidence  to  sustain  the  verdict  a  question 
of  law  cannot  arise.  People  v.  Kuchea,  120 
Cal.  569,  52  Pac.  1002 ;  People  v.  Logan,  123 
Cal.  414,  56  Pac.  56;  People  v.  Fitzgerald, 
138  Cal.  39,  70  Pac.  1014;  People  v.  Heart, 
1  Cal.  App.  16G,  81  Pac.  1018;  People  ▼. 
White  (Cal.  App.)  90  Pac.  471. 

In  the  case  of  People  v.  Kuches,  supra,  the 
court  said:    "This  court  has  appellate  Juris- 


diction on  questions  of  law  alone  (Const  art 
6,  }  4),  and  the  propriety  of  a  conviction  on 
the  evidence  before  the  Jury  becomes  a  ques- 
tion of  law  within  the  competence  of  this 
court  only  when  there  is  a  clear  failure  of 
proof.    People  v.  Smallman,  55  Cal.  185." 

On  the  same  subject  it  is  said  in  People 
▼.  Logan,  supra :  "It  Is  claimed  that  the  evi- 
dence is  too  weak  to  support  the  verdict  of 
the  Jury.  If  the  evidence  of  the  prosecuting 
witness  be  true,  the  verdict  has  full  support 
therein,  and  its  truth  or  falsity  was  a  matter 
essentially  for  the  jury's  consideration.  In 
criminal  cases  this  court's  appellate  jurisdic- 
tion is  limited  to  matters  of  law  alone,  and 
the  truth  or  falsity  of  a  witness'  statement 
Is  essentially  a  matter  of  fact  It  Is  possible 
that  evidence  might  come  before  this  court 
so  incredible,  so  Inherently  improbable,  so 
stamped  with  falsehood  upon  its  face,  that 
the  court  would  deal  with  It  as  presenting 
a  matter  of  law;  but  such  a  case  would  be 
a  most  exceptional  one,  and  It  is  not  pre- 
sented by  the  record,  although  it  may  be  said 
that  the  circumstances  and  conditions  en- 
veloping and  forming  the  res  gestae  of  this 
particular  offense  are  unusual  and  not  en- 
tirely convincing." 

We  perceive  no  other  matter  requiring  con- 
sideration, and  for  the  reasons  stated  above 
the  judgment  and  order  are  affirmed. 

We  concur:    COOPER,  F,  J.,  HALL,  J. 


7  Cal.  App.  SSO 

PEOPLE  V.  SCOBIB.    (Cr.  113.) 

(Court  of  Appeal,  First  District,  California. 
March  11,  1908.  Rehearing  Denied  April  8, 
in<i8:  Denied  by  Supreme  Court  May  10, 
1908.) 

Criminai.    Law  —  Appeal,— Review— Consid- 

EBATION  OF  MATTEBS   OUTSIDE  OF  RECORD. 

On  a  claim  that  the  evidence  is  Insufficient 
to  support  a  conviction,  evidence  tal^en  on  the 
bearing  of  a  motion  to  place  defendant  on  pro- 
bation, and  not  a  part  of  the  evidence  in  the 
case,  cannot  be  considered  by  the  Court  of  Ap- 
peal. 

Appeal  from  Superior  Court,  of  City  and 
County  of  San  Francisco;  Carroll  Cook, 
Judge. 

Gustave  Henry  Scoble  was  convicted  of 
rape,  and  from  the  judgment  and  an  order 
denying  a  new  trial,  be  appeals.    Affirmed. 

n.  C.  and  Oliver  Dibble,  for  appellant 
Webb,  Atty.  Gen.,  for  the  People. 

KERRIGAN,  J.  The  defendant  was  con- 
victed of  the  crime  of  rape,  and  was  sentenc- 
ed to  a  term  of  five  years  at  San  Quentln. 
He  appeals  from  the  judgment  and  from  the 
order  denying  his  motion  for  a  new  trial. 
The  sole  question  presented  Is  the  sufficiency 
of  the  evidence  to  support  the  verdict. 

This  is  a  companion  case  to  that  of  People 
T.  Caulfleld  (Cr.  112,  this  day  decided)  95 
Pac.  660.  The  charges  In  both  cases  sprang 
out  of  the  same  transaction,  and  in  the  two 
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cases  the  evidence  Is  Bubstanttally  the  same, 
except  that  here  there  was  direct  proof  that 
the  prosecutrix  was  a  woman  cyt  loose  char- 
acter, and  also  stronger  evidence  that  she 
was  addicted  to  drink.  For  a  statemoit  of 
this  case  reference  is  made  to  People  r.  Canl- 
fleld,  supra.  The  evidence  In  this  case  makes 
a  little  stronger  defense  than  was  presented 
by  the  evidence  In  the  Caulfleld  Case,  but  aft- 
er all  the  record  in  both  cases  presented  a 
question  of  fact  for  the  }ary. 

Counsel  for  the  appellant,  In  tbelr  brief 
and  in  the  oral  argument,  referred  to  testi- 
mony which  shows  that  the  prosecutrix  died 
of  alcoholism,  and  that  before  she  died  she 
made  statements  contradictory  of  her  testi- 
mony as  to  the  time  appellant  with  his  com- 
panions came  to  her  room,  and  as  to  the  rape 
itself.  Appellant  and  one  Mary  McCarthy  and 
one  Nettle  Richardson  all  state  that  she  said 
that  Scoble  did  not  rape  her.  This  evidence, 
however,  was  taken  on  the  hearing  of  a  mo- 
tion to  place  appellant  on  probation,  and  is 
not  part  of  the  evidence  In  the  case,  and 
therefore  cannot  be  considered  by  this  court 
It  may  not  be  out  of  place,  however,  to  state 
that  the  trial  court  acted  upon  this  show- 
ing, and  placed  appellant  on  probation ;  but 
a  few  days  thereafter,  on  appellant  being 
brought  before  the  court  for  a  violation  of 
the  terms  of  such  probation,  he  was  sentenced 
to  a  term  of  five  years  In  the  penitentiary. 

For  the  reasons  stated  In  the  case  of  People 
T.  Caulfleld,  supra,  and  upon  the  authorities 
there  cited,  the  judgment  and  order  in  this 
case  are  affirmed. 

We  concur:    COOPER,  P.  J. ;  IIALI/,  J. 


(7  Cal.  App.  649) 
BLACKBURN  ▼.  BUCKSPORT  &  E.  B.  R. 

CO.  et  al.    (Civ.  434.) 

(Court  of  Appeal,   Third  District,   California. 

March  5,  1908.) 

1.  Appbabance— Effect. 

Under  Code  Civ.  Proc.  i  416,  providing  that 
the  voluntary  appearance  of  a  defendant  is 
equivalent  to  personal  service  of  the  summons 
and  copy  of  the  complaint  upon  him,  where,  in 
an  action  against  certain  named  defendants  and 
unknown  clnimants  to  quiet  title,  a  claimant 
voluntarily  appears  and  moves  to  set  acide  a 
default  against  him  as  an  unknown  defendant, 
which  motion  was  by  consent  of  counsel  suii- 
tained,  and  a  cross-complaint  was  filed,  the  vol- 
untary appearance  obviated  the  necessity  of 
serving  the  summons,  and  the  jarisdiction  of  the 
court  on  that  ground  cannot  afterwards  be  ques- 
tioned. 

[Ed.  Note. — For  cases  In  point,  gee  Cent  Dig. 
to).  3,  Appearance,  §S  103-153.] 

2.  Quieting  Title— Notice  of  Lis  Pendens— 
Statutory  PBOVisioNa— Nbcessiti  to  Ju- 

BISDICTION. 

The  filing  of  a  notice  of  the  pendency  of  an 
action  to  quiet  title  with  the  county  recorder  is 
not  necessary  to  invest  the  court  with  jurisdic- 
tion of  the  subject-matter  of  the  suit,  notwith- 
standing Code  Civ.  Proc.  i  749,  requiring  the 
plaintiff  in  such  action  to  file  in  the  office  of  the 
county  recorder  of  the  county  where  the  prop- 
erty IS  situated,  the  complaint,  within  10  days 
after  filing  a  notice  of  the  pendency  of  the  ac- 


tion, containing  the  names  of  (he  parties,  with 
the  object  of  the  action,  and  the  description  of 
the  property,  etc.,  and  where  a  claimant  appears 
as  defendant,  and  has  the  default  against  him 
as  an  unknown  claimant  set  aside,  and  files  a 
cross-complaint  he  is  not  prejudired  by  failare 
to  file  a  lis  pendens,  the  only  effect  of  wtlicll 
omission  could  he  to  release  innocent  third  par- 
ties from  the  operation  of  a  judgment  affecting 
the  title  or  right  of  possession  of  the  land  in 
dispute. 

3.  Same— Pakties— Complaint— SmncnniOT 
— Statutoby  Pbo visions. 

Code  Civ.  Proc.  {  749,  providing  that  in 
actions  to  quiet  title,  the  complaint  may  include 
as  defendants.  In  addition  to  such  persons  aa 
appear  of  reoord.  all  other  persons  who  are 
known  to  plaintiff  to  have  some  adverse  claim 
or  cloud  on  the  land  described,  or  other  persons 
unknown,  claiming  any  right,  etc.,  does  not  re- 
quire a  plaintiff  to  examine  the  public  reconfa 
and  name  as  defendants  all  persons  having  an 
interest  in  the  land  in  controversy,  in  deroga- 
tion of  plaintiff's  title,  and  failure  to  inclnde 
such  persons  as  defendants  does  not  render  the 
complaint  insufficient  to  state  a  cause  of  action. 
[Ed.  Note. — For  cases  in  point,  see  Gent  Dig. 
vol.  41,  Quieting  TiUe,  §{  G4-G6.] 

4.  Parties— Unknown  Pasties— Plkadinq— 
Fictitious  Designation  of  Defendaniv— 
Statutort  Pbovisions  —  Necessity  fob 
Amenduent— Effect  of  Cboss-Complaint. 

Code  Civ.  Proc.  t  474,  provides  that  when 

glaintiff  is  ignorant  of  the  name  of  a  defendant 
e  must  state  that  fact  in  the  complaint  and 
such  defendant  may  be  designated  In  any  plead- 
ing or  proceeding  by  any  name,  and,  when  liis 
true  name  is  discovered,  the  pleaiding  or  proceed- 
ing must  be  amended  accordingly.  Held  that 
where  a  defendant  sued  by  a  fictitious  name  in 
an  action  to  quiet  title  appears,  answers  the 
complaint  and  files  a  cross-complaint  seeking 
affirmative  relief,  failure  to  substitute  the  true 
name  of  the  defendant  will  not  authorize  rever- 
sal ;  for,  even  if  substitution  is  necessary  at  all 
under  such  circumstances,  the  court  on  appeal 
may  direct  the  amendment  of  the  complaint  by 
the  substitution  of  the  name  of  the  real  parties 
as  of  a  date  prior  to  the  judgment ;  the  object 
of  the  requirement  as  to  substitution  of  the  true 
name  of  the  party  to  bind  him  by  the  jud^ 
ment 

5.  Adverse  PofiSESsiOH  —  Evidence  —  Suffi- 
ciency. 

In  an  action  to  quiet  title,  evidence  held 
sufficient  to  sustain  a  finding  of  adverse  posses- 
sion. 

Appeal  from  Superior  Onrt,  Humboldt 
0>unty ;  O.  W.  Hunter,  Judge. 

Action  by  Mary  Blackburn,  also  known  aa 
Mary  T.  Blackburn,  against  the  Bucksport  A 
Elk  River  Railroad  Company,  a  corporation, 
and  others,  in  which  C.  W.  Hill  appears  as 
the  defendant,  and  files  a  cross-complaint 
From  a  judgment  for  plaintiff,  G.  W.  Hill 
appeals.  AfQrmed,  with  dlrectlona  as  to 
amendment  of  complaint 

H.  Ii.  Ford  and  J.  S.  Bumell,  for  appel- 
lant Ck>onan  &  Kehoe  and  O.  D.  Murry, 
for  respondent 

HART,  X  This  Is  a  suit  to  quiet  title  t» 
certain  real  property  situated  in  Humboldt 
cotmty,  and  was  brought  against  the  Buck- 
sport  &  Elk  River  Railroad  Company  and 
certain  fictitiously  designated  defendants, 
and  "all  other  persons  unknown,  claiming 
any  right,  title,  estate,  lien  or  interest  la 
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the"  Bald  real  property  adverse  to  plaintiff's 
title  tbereto,  Tbe  suit  was  Instituted  under 
tbe  proTlsloitS  of  sections  749,  750,  and  751 
of  the  Code  of  Civil  Procedure.  Summons 
was  duly  served  upon  the  corporation,  and 
as  to  the  other  defendants  the  Bununons  was 
published,  under  an  order  of  the  court,  in  a 
newspaper  printed  and  published  dally  in  the 
dty  of  Eureka,  In  said  Humboldt  county. 
The  railroad  company  appeared  and  answer- 
ed tbe  complaint,  and,  there  being  no  appear- 
ance by  or  oa  behalf  of  the  fictitious  defend- 
ants or  of  any  "unknown  persons"  claiming 
any  interest  In  the  proi)erty  adversely  to 
plaintiff,  a  default  was  entered  against  them. 
Subsequently  the  appellant  appeared  and 
moved  the  court  to  set  aside  the  default  as 
to  him,  BO  that  he  might  be  permitted  to  an- 
swer the  complaint.  By  consent  of  counsel 
the  default  against  the  appellant  was  set 
aside,  and  he  thereupon  answered  the  com- 
plaint and  also  filed  a  cross-complaint,  to 
which  answers  were  interposed  by  the  plain- 
tiff and  the  railroad  company,  respectively. 
Upon  the  issues  of  fact  thus  made  up  the 
cause  was  tried  and  the  plaintiff  obtained 
judgment,  from  which,  upon  a  bill  of  excep- 
tions, this  appeal  is  taken. 

The  only  point  presented  and  discussed  in 
the  briefs  of  counsel  and  upon  which  the  ap- 
pellant insists  upon  a  reversal  of  the  judg- 
ment involves  the  question  of  whether  the 
court  acquired  jurisdiction  of  the  action  and 
of  the  person  of  the  appellant.  Tbe  claim  Is 
that  the  summons  does  not  contain  all  the 
matters  required  by  the  Code  provisions  to 
be  set  forth  therein;  that  the  aflldavlt  upon 
which  the  court  ordered  the  publication  of 
the  summons  Is  Insufficient;  that  the  affida- 
vit of  the  publication  of  the  summons,  being 
made  by  one  Smith,  who  designated  himself 
as  the  "Manager"  of  the  newspaper  In  which 
the  summons  was  published,  is  not  made  by 
the  person  required  by  the  law  to  make  such 
affidavit;  that  there  Is  nothing  in  the  record 
showing  that  a  lis  pendens  was  filed  in  the 
office  of  the  county  recorder,  as  required  by 
sections  409  and  749  of  tbe  Code  of  Civil 
Procedure.  There  is,  in  fact,  no  objection 
which  could  be  urged  against  the  sufficiency 
of  the  steps  essential,  under  tbe  statute,  to 
give  the  court  jurisdiction  of  the  action 
which  has  been  overlooked  by  counsel  for  the 
appellant.  But  we  think  appellant  has  no 
conceivable  reason  to  complain  here  that  the 
court  was  without  jurisdiction  to  try  the 
action  and  determine  the  Issues  Involved 
therein  as  to  him,  even  if  we  assume  that  his 
contention  as  to  the  alleged  defectiveness  of 
the  summons  and  the  service  thereof  be  well 
founded.  The  record,  as  we  have  seen,  shows 
that  the  appellant,  after  default  had  been 
entered  against  him  as  one  of  the  "unknown 
defendants"  and  the  same  had  been,  on  his 
motion  and  by  consent  of  counsel  for  re- 
spondent, vacated,  answered  the  complaint 
and  filed  a  cross-complaint  The  trial  was 
proceeded  with  without  objection  upon  his 


part  that  the  court  was  without  jurisdiction 
either  of  the  action  or  of  his  person.  It  is 
immaterial  so  far  as  he  is  concerned  whether 
the  summons  was  regularly  issued  or  defect- 
ive, in  that  there  were  omitted  therefrom 
certain  matters  required  by  the  statute  to  be 
embraced  therein,  or  was  not,  for  any  reason, 
properly  served  and  returned.  And  it  is 
equally  as  immaterial,  so  far  as  he  may  be 
affected  thereby,  whether  or  not  a  lis  pendens 
was  recorded.  He  voluntarily  made  an  ap- 
pearance In  the  action,  and  under  the  law 
of  this  state  "the  voluntary  appearance  of 
a  defendant  is  equivalent  to  personal  service 
of  tbe  summons  and  copy  of  the  complaint 
upon  him."  Code  Civ.  Proc.  f  416 ;  HIbemia 
Sav.  &  Loan  Soa  v.  Cochran,  141  Cal.  654, 
75  Pac.  315 ;  Hibemia  S.  &  L.  Soc.  v.  Lewis, 
117  Cal.  581,  47  Pac.  602,  49  Pac.  714.  In  the 
last-named  case  the  court  says:  "When  de- 
fendant William  F.  Iiewls  appeared,  demur- 
red to  the  complaint,  and  filed  an  answer 
thereto,  the  court  acquired  jurisdiction  of  Ids 
person  itself,  and  whether  there  was  or  was 
not  a  valid  summons  In  the  case  was  of  no 
moment."  The  fact  that  the  appellant  here 
appeared  and  moved  to  set  aside  the  default, 
BO  far  as  it  affected  him,  against  the  "un- 
known defendants,"  of  whom  he  was  one, 
and  the  further  fact  that,  the  default  having 
l>een  set  aside,  he  not  only  answered  the  com- 
plaint, but  also  sought  affirmative  relief 
through  a  cross-complaint,  indubitably  bear 
witness  to  the  fact  that  In  some  way  or  by 
some  means  he  received  notice  of  the  institu- 
tion of  the  suit,  and  that  he  has  had  "his 
day  in  court,"  and  most  assuredly  It  Is  Im- 
material now  how  he  obtained  such  notice. 
If  he  were  the  only  defendant,  and  had,  be- 
fore summons  was  Issued  or  served  upon 
him,  having  received  actual  notice  of  the  fil- 
ing of  the  action,  appeared  by  way  of  answer 
or  otherwise,  be  certainly  could  not  complain, 
after  judgment  agahist  him,  because  the  sum- 
mons had  not  been  Issued  and  served  upon 
him,  or,  If  Issued,  because  It  did  not  contain 
all  tbe  matters  that  the  statute  requires  shall 
be  set  out  therein  to  make  It  a  valid  summons. 
His  voluntary  appearance  manifestly  obviat- 
ed the  necessity  of  serving  the  summons,  the 
sole  purpose  of  which  Is  to  notify  the  defend- 
ant of  the  Institution  of  the  action,  and  In 
general  terms,  of  the  nature  thereof. 

And  the  question  of  whether  or  not  a  lis 
pendens  was  filed  for  recordation  with  the 
county  recorder  Is,  as  to  the  appellant,  of  no 
significance.  The  record  does  not  show  that 
such  notice  was  so  filed,  although  the  re- 
spondent's brief  declares  that  a  Us  pendens 
was  recorded.  But,  as  we  have  suggested, 
even  if  there  was  a  failure  to  file  a  lis  pen- 
dens, the  appellant  could  not  be  prejudiced 
thereby,  for  the  only  effect  of  an  omission  to 
so  record  such  notice  would  be  to  relieve  In- 
nocent third  parties  (purchasers  or  Incum- 
brancers) from  the  operation  of  a  judgment 
affecting  the  "title  or  right  of  possession" 
of  the  laud  In  dispute.    We  know  of  nothing 


Digitized  by 


Uoogle 


670 


95  PACIFIC  EEPORTEE. 


(Cat. 


wbicb  would  have  prevented  the  appellant 
himself,  after  filing  his  cross-complaint  ask- 
ing for  affirmative  relief,  from  filing  a  Us 
pendens,  or  notice  of  the  pendency  of  the  ac- 
tion. Section  409,  Code  Civ.  Proc.  But,  as 
we  have  before  stated,  it  Is  unimportant 
whether  a  lis  pendens  was  or  was  not  record- 
ed, BO  far  as  this  appellant  is  concerned. 
He  voluntarily  submitted  himself  to  the  Ju- 
risdiction of  the  court  In  the  case,  and  we  do 
not  think,  as  we  have  already  indicated,  that 
the  mere  omission  to  file  for  record  the  notice 
of  the  pendency  of  the  action  affects  the 
question  of  the  court's  Jurisdiction  of  the 
subject-matter  of  the  litigation.  In  other 
words,  we  do  not  think,  as  counsel's  argu- 
ment upon  this  point  necessarily  assumes, 
that  the  filing  of  the  notice  of  the  pendency 
of  the  action  with  the  county  recorder  Is  an 
essential  prerequisite  to  investing  the  court 
with  Jurisdiction  of  the  subject-matter  of  a 
suit  In  which  the  recordation  of  such  a  notice 
is  required.  A  Us  pendens,  or  the  filing  for 
record  with  the  recorder  a  notice  of  the  pen- 
dency of  a  suit  Involving  the  title  to  or  right 
of  possession  of  real  property.  Is  the  mode 
substituted  by  the  Legislature  for  the  con- 
structive notice  to  all  the  world  of  the  pen- 
dency of  such  an  action  which  formerly  arose 
ipso  facto  upon  the  institution  of  the  suit 
Thus  "a  purchaser  or  incumbrancer  of  prop- 
erty, instead  of  being  required  to  examine  all 
the  suits  pending  in  the  courts  to  ascertain 
whether  any  of  them  relate  to  or  affect  the 
real  estate  he  is  negotiating  about,  has  now 
only  to  examine  the  notices  of  lis  pendens 
filed  In  the  recorder's  office  of  the  county 
where  the  real  estate  is  situated."  Sampson 
V.  Ohleyer,  22  Cal.  211.  The  purpose  of  the 
Iieglslature  was  thus  to  furnish  the  most  cer- 
tain means  of  notifying  all  persons  of  the 
pendency  of  the  action  and  thereby  warning 
them  against  attempting  to  acquire  a  legal 
or  equitable  interest  In  the  property  concern- 
ing which  the  suit  was  brought  and  to  bind 
such  persons  as  might  acquire  any  interest 
In  the  property  in  controversy  after  the  re- 
cording of  the  notice  by  any  Judgment  which 
might  be  secured  affecting  said  property. 
This  is  all  that  the  Legislature  Intended  by 
the  present  mode  of  giving  constructive  no- 
tice of  the  pendency  of  such  actions,  and  the 
legislation  does  not,  as  we  before  observed, 
nor  was  It  Intended  that  it  should,  affect  in 
the  slightest  degree  the  question  of  the 
court's  Jurisdiction  of  the  subject-matter  of 
the  suit  or  of  the  persons  of  the  parties 
thereto. 

The  appellant  makes  the  further  point  that 
the  complaint  does  not  state  a  cause  of  ac- 
tion because  It  omits  to  Include  as  defend- 
ants "all  persons  as  appear  of  record  to  tiave 
•  *  *  some  claim  or  cloud  on  the  lands 
described  in  the  complaint  adverse  to  plain- 
tiff's ownership."  Section  749  of  the  Code  of 
Civil  Procedure  provides  that  the  complaint 
may  include  as  defendants  such  persons,  and 
the  appellant  seems   to   think   that   it   was 


therefore  the  duty  of  the  plalntlflf  to  have 
examined  the  public  records  and  named  as 
defendants  all  persons  having  an  Interest  in 
the  land  in  controversy  in  derogation  of 
plaintiff's  title.  We  think  the  claim  is  desti- 
tute of  merit  Irving  v.  Carpentler,  70  Cal. 
23,  11  Pac.  391.  Under  our  law.  It  is  true, 
when  the  defendant  Is  Ignorant  of  the  name 
of  a  defendant,  he  must  state  that  fact  In  the 
complaint  (the  complaint  here  contains  sncta 
allegation),  and  such  defendant  may  be  desig- 
nated In  any  pleading  or  proceeding  by  any 
name,  and,  when  his  true  name  is  discovered 
the  pleading  or  proceeding  must  be  amended 
accordingly.  Section  474,  Code  Civ.  Proc. 
But  it  has  been  held  that  In  a  case  where 
parties  are  so  sued  by  fictitious  names,  and 
appear  and  answer  by  their  true  names,  and 
there  is  an  omission  to  amend  the  complaint 
by  substituting  the  true  for  the  fictitious 
names,  the  cause  will  not  be  reversed,  but 
the  Judgment  on  appeal  will  direct  the  lower 
court  to  amend  the  complaint  as  of  date 
prior  to  the  Judgment,  In  order  to  support 
the  Judgment  Alameda  County  y.  Crocker, 
125  Cal.  101,  57  Pac.  766;  Baldwin  v.  Bom- 
helmer,  48  Cal.  434;  McKlnlay  v.  Tuttie,  42 
Cal.  572.  We  are  not  prepared  to  say  that 
In  a  case  like  this,  where  one  of  the  parties 
sued  by  a  fictitious  name  appears,  and  not 
only  answers  the  complaint,  but  also  files 
a  cross-complaint  in  which  be  seeks  affirma- 
tive relief,  it  is  absolutely  necessary  to  sub- 
stitute the  true  name  of  the  party  in  tlie 
complaint  in  support  of  the  judgment.  Tlie 
object  of  the  requirement  of  the  statute  that 
the  complaint  must  be  amended  by  Inserting 
therein  the  true  name  of  a  party  who  has 
been  fictitiously  designated  as  one  of  the  de- 
fendants, when  such  true  name  has  been  dis- 
covered. Is  to  bind  such  person  by  the  Judg- 
ment In  other  words,  "it  is  requisite  that 
the  record  should  show  that  the  court  had 
Jurisdiction  of  the  person  against  whom  the 
Judgment  was  rendered,  and  that  the  Judg- 
ment was  warranted  by  the  allegations  of 
the  pleading  of  the  party  in  whose  favor  It 
was  rendered."  McKinlay  v.  Tuttie,  supra. 
The  cross-complaint  contains  the  name  of  the 
plaintiff  as  an  adversary  party,  ond  alleges 
that  "the  above-named  plaintiff  and  defend- 
ants claim  to  have  some  right  title,  estate," 
etc..  In  the  real  property  described  in  the 
cross-complaint  (and  likewise  In  the  com- 
plaint) adverse  to  the  title  and  ownership  of 
the  cross-complainant  The  answer  of  plain- 
tiff to  the  cross-complaint  denies  that  the 
cross-complainant  is  the  owner  of  the  prop- 
erty in  question,  and  prays  that  "she  be  dis- 
missed therefrom  with  her  costs  and  such 
other  and  further  relief  as  to  this  court  may 
seem  meet  and  equitable  in  the  premises." 
Thus  It  seems  reasonable,  even  if  the  com- 
plaint be  disregarded,  that  the  cross-com- 
plaint and  answer  of  respondent  thereto  pre- 
sent a  direct  Issue  between  the  parties  to  this 
appeal  as  to  the  ownership  of  the  land  af- 
fected by  the  judgment,  and  that  such  Judg- 
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ment  la  'Varranted  by  the  allegations  of  the 
pleading  (answer  to  cross-complaint)  of  the 
party  In  whose  favor  It  was  rendered." 
However,  we  see  no  harm  in  directing,  and 
perhaps  it  may  be  the  better  practice  nnder 
the  clrcnmstances  to  so  order,  the  court  be- 
low to  cause  the  complaint  to  be  amended  in 
the  respect  here  referred  to. 

Among  the  assignments  of  error  In  the 
record  is  the  claim  that  the  court's  findings 
npon  the  material  points  In  the  case  are  not 
sufficiently  supported  by  the  evidence.  No 
special  reference  is,  however,  made  to  this 
point  in  the  brlefB  of  counsel.  But  there  is 
no  substantial  ground  upon  which  to  found 
the  claim.  The  plaintiff  sets  up  title  by  ad- 
verse ixwsesslon.  There  is  evidence  showing 
that  she  had  l>een  in  possession  of  the  land 
in  dispute  for  over  30  consecutive  years  prior 
to  the  commencement  of  the  action ;  that  du- 
ring nearly,  if  not  quite  all  of  said  period, 
she  had  the  property  Inclosed  by  a  fence, 
had  paid  all  the  taxes  assessed  thereon  for 
all  those  years,  and  had  otherwise  exercised 
acts  of  ownership  thereof.  The  defendant  es- 
tablished a  record  title ;  but  the  court's  find- 
ing of  title  by  adverse  possession  in  the 
plaintiff  Is  well  supported  by  the  proofs,  and 
cannot  be  disturbed  by  this  court. 

The  Judgment  Is  affirmed,  with  directions 
to  the  court  below  to  amend  the  complaint 
or  cause  the  same  to  be  amended,  as  of  date 
prior  to  the  Judgment  entered  the  19th  day 
of  August,  1905,  In  said  court,  by  the  inser- 
tion of  the  name  of  C.  W.  Hill  as  a  party 
defendant 


We   concur: 
NBTT,  J. 


CHIPMAN,    P.    J.;     BUR- 
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BERRYMAN  v.  GIBSON.     (Civ.  426.) 

(Ck>urt   of   Appeal,    First    District,    California. 

March  12,  1908.     Rehearing  Denied  by 

Supreme  Court  May  11,  1008.) 

1.  Appeai^Scopb    of   Review— Appeal    on 
Judgment  Roli.  Alone. 

Where  an  appeal  is  prosecuted  from  a  jadfc- 
ment  on  the  judgment  roll  alone,  neither  the  suf- 
ficiency of  evidence  to  support  the  findings,  nor 
the  rulings  of  the  court  in  the  admission  or  ex- 
clusion of  evidence,  can  be  considered. 

2.  Landlord     and     Tenant  —  Notice     of 
Change  of  Rent— Sufficiency. 

A  notice  of  increase  in  the  amount  of  rent 
on  a  monthly  tenancy  is  not  insufficient  merely 
because  it  announces  that  the  rent  after  a  cer- 
tain date  will  be  $150  per  month,  instead  of  the 
sum  of  $40,  "as  heretofore  paid,"  even  if  the 
rent  under  a  prior  oral  leaae  was  $35  per 
month  ;  for,  as  the  tenant  knew  the  amount  of 
rent  theretofore  paid,  an  error  In  the  statement 
did  not  tend  to  mislead  or  injure  him,  and  he 
was  informed  that  the  terms  of  his  lease  were 
to  be  changed  so  that  the  rent  would  be  $150 
per  month,  which  was  the  object  of  the  notice. 

3.  Appeal— Review— PKEStniPTioNS  —  Requ- 
i^ARiTY  of  Judgment. 

Where  there  was  nothing  in  the  record  to 
show  that  the  rent  of  premises  alleged  to  have 
been  unlawfully  detained  by  the  tenant  had  not 
been  $40  prr  month  jirior  to  an  incrrase  thereof, 
instead  of  $35,  as  stated  in  the  complaint,  it  will 


be  presumed  in  favor  o£  the  regularity  of  the 
judgment  that  the  complaint  erroneously  stated 
the  amount,  and  that  it  was  shown  or  stipulated 
on  the  trial  that  it  was  $40  per  month. 

4.  IMNDLOBD  and  TENANT— UNLAWFUL  DE- 
TAINEE—NOTICE  TO  Quit— SuFFiciENCT. 
Under  Code  Civ.  Proc.  g  llCl,  providing 
that  a  tenant  is  guilty  of  unlawful  detainer 
when  be  continues  in  possession  after  default  in 
the  payment  of  rent  pursuant  to  the  lease  or 
agreement  under  which  the  property  is  held, 
and  three  days'  notice  in  writing,  requiring  its 
payment,  stating  the  amount  which  is  due,  or 
possession  of  the  property,  shall  have  been  serv- 
ed upon  him,  it  is  not  necessary  to  notify  the 
tenant  that  he  has  three  days'  time  in  which  to 
pay  the  rent,  for  the  statute  fixes  the  period, 
and  mnst  lie  read  in  connection  with  the  notice ; 
and,  while  an  action  of  unlawful  detainer  can- 
not be  maintained  until  three  days  after  the  no- 
tice is  given,  the  notice  need  not  be  in  any  par- 
ticular form,  and  if  it  states  the  thing  required 
by  the  section  in  plain  language,  so  that  a  per- 
son of  ordinary  understanding  would  know  what 
is  intended,  it  is  safficient. 
B.  Same— Complaint— SuFFiciENCT—RioHT  of 
PijLiNTiFF— Lease  fbom  Owner. 

Id  an  action  of  unlawful  detainer  brought 
by  one  holding  a  lease  from  the  owner  of  the 
premises,  it  is  not  necessary  to  set  forth  the  con- 
tents of  such  lease  in  the  complaint,  and,  while 
it  is  incumbent  upon  plaintiff  to  show  that  he 
is  the  successor  In  interest  of  the  owner,  it  is 
sufficient  if  he  states  that  the  owner  has  execut- 
ed and  delivered  to  him  a  written  lease  of  the 
premiKs  for  a  term  covering  the  period  in  ques- 
tion. 

Appeal  from  Superior  Court,  City  and 
(bounty  of  San  Francisco;  J.  C.  B.  Hebbard, 
Judge. 

Action  by  F.  M.  Berryman  against  A.  Gib- 
son. From  a  Judgment  for  plaintiff,  defend- 
ant appeals.    Affirmed. 

Andrew  Thome,  for  appellant  H.  Jones, 
for  appellee. 

COOPER,  P.  J.  This  is  an  action  of  nn- 
lawful  detainer.  The  case  was  tried  before 
the  court,  and  findings  were  filed,  in  which 
Judgment  was  directed  to  be  entered  for 
plaintiff.  The  defendant  prosecutes  this  ap- 
peal from  the  Judgment  on  the  Judgment  roll 
alone. 

In  such  case  we  cannot  examine  the  suffi- 
ciency of  the  evidence  to  support  the  findings, 
nor  the  rulings  of  the  court  in  the  admis- 
sion or  exclusion  of  evidence.  It  is  contend- 
ed, however,  that  the  complaint  does  not 
state  facts  sufficient  to  constitute  a  cause 
of  action,  and  that  the  defendant's  demurrer 
to  the  complaint  should  have  been  sustained. 
In  appellant's  brief  the  reasons  are  pointed 
out  why  the  complaint  la  claimed  to  be  in- 
anfficient. 

It  Is  first  claimed  that  the  notice  served 
August  10,  1906,  changing  the  terms  of  the 
lease  so  as  to  make  the  rent  on  and  after 
September  1,  1906,  $150  per  month  instead 
of  the  sum  of  $40,  "as  heretofore  paid  by 
you,"  was  not  sufficiently  certain,  because  the 
complaint  alleges  that  the  rent  under  the 
prior  verbal  lease  was  $35  per  mouth.  There 
Is  no  merit  in  the  contention.  If  the  verbal 
lease  was  at  $35  per  month,  the  defendant 
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knew  It,  and  the  error  In  the  statement  did 
not  tend  to  mislead  or  injure  lilm  in  any 
way  or  in  any  manner.  He  was  informed  by 
tlie  notice  tliat  tlie  terms  of  liis  lease  were 
to  be  cliangcd  so  that  his  rent  from  the  time 
named  in  the  notice  would  be  $150  per  month. 
The  object  of  the  notice  was  to  change  the 
amount  of  monthly  rental  which  defendant 
had  been  i)aying,  and  the  defendant  was  in- 
formed by  the  notice  of  such  cliange.  Not 
only  this,  but  there  Is  nothing  in  this  record 
to  show  that  the  prior  rent  was  not  $40 
per  month.  The  complaint  may  have  erron- 
eously stated  that  it  was  $35  per  month,  and 
the  evidence  may  have  shown,  or  the  parties 
may  hare  stipulated,  on  the  trial,  that  it 
was  $40  per  month.  We  must  presume  tliat 
such  was  the  case  in  favor  of  the  judgment, 
as  all  presumptions  are  in  favor  of  the  regu- 
larity of  the  judgment  On  September  4, 
1906,  the  plaintlfC  served  a  demand  in  writ- 
ing upon  defendant,  demanding  payment  of 
the  rent  for  the  month  of  September,  stating 
the  amount  due,  and  demanding  that  defend- 
ant pay  the  some  or  deliver  up  possession  of 
the  premises;  and  in  Octol>er,  1906,  a  like 
demand  was  made  for  both  the  September 
and  October  rent.  It  is  argued  that  the  above 
notices  were  defective  for  the  reason  that 
they  did  not  notify  the  defendant  that  he 
had  three  days'  time  in  which  to  pay  the 
rent  The  Code  provides  (Code  Civ.  Proc.  { 
1161)  that  a  tenant  is  guilty  of  unlawful 
detainer  when  he  continues  in  possession 
"after  default  in  the  payment  of  rent  pur- 
suant to  the  lease  or  agreement  under  which 
the  property  is  held  and  three  days'  notice 
In  writing  requiring  its  payment,  stating 
the  amount  which  is  due,  or  possession  of 
the  property,  shall  have  been  served  upon 
him."  This  action  was  not  commenced  until 
October  15,  1906;  and  it  is  alleged  that  the 
defendant  neglected  and  refused  for  the 
space  of  three  days  after  each  of  said  de- 
mands to  either  surrender  possession  of  the 
said  premises,  or  to  pay  the  rent  due.  It 
is  not  necessary  that  the  notice  or  demand 
specify  the  three  days.  Demimd  lu  writing 
must  be  made,  the  amount  of  rent  due  must 
be  stated,  and  the  payment  thereof  required. 
Then  after  such  demand,  if  the  tenant,  with- 
out the  permission  of  his  landlord,  remains 
in  possession  without  paying  his  rent  for 
three  days,  he  has  bad  three  days'  notice  in 
writing.  The  statute  fixes  the  period  of 
three  days,  and  it  must  be  read  in  connection, 
with  the  notice;  and  when  the  period  of 
three  days  has  expired  the  tenant  has  had 
notice  for  three  days,  which  is  in  substance 
three  days'  notice  in  writing.  While  the  statu- 
tory requirements  must  be  observed,  and 
no  one  thing  required  dispensed  with,  yet 
tibe  law  regards  the  substance  and  not  the 
shadow.  The  notice  required  by  the  statute 
need  not  be  in  any  particular  form.  It  may 
be  deficient  in  spelling  or  In  grammatical  con- 
struction ;  but,  if  it  states  the  thing  required 
by  tlie  section  la  plaiu  language  so  that  a 


person  of  ordinary  tmderstanding  would  icnow 
what  la  Intended,  It  is  sufficient  The  case 
cited  by  counsel  (Martin  t.  Splivalo,  66  Cal. 
128)  does  not  hold  that  the  notice  shall  state 
anything  about  the  three  days,  and  we  are 
aware  of  no  case  tiiat  does  so  hold. 

It  was  not  necessary  for  tlie  contents  of 
the  lease  of  the  premises  from  the  owner 
to  the  plalntifl  to  tie  set  forth  In  tbe  com- 
plaint The  complaint  sufficiently  states  that 
the  owner  had  made,  executed,  and  delivered 
to  plaintiff  a  written  lease  of  the  premises 
for  the  term  of  two  years  from  the  1st  day 
of  August,  1906.  Thla  was  a  conveyance  for 
the  purposes  set  forth  in  the  instrument  for 
the  term  of  two  years.  It  was  incumbent 
upon  plaintiff  to  show  that  he  was  the  succes- 
sor in  interest  of  the  owner.  This  he  did 
by  alleging  that  tie  procured  a  written  lease 
from  the  owner  for  the  period  of  two  years. 
He  had  the  right  to  change  the  terms  of  de- 
fendant's monthly  tenancy,  or  to  terminate 
it  He  served  notice  upon  defendant  20  days 
before  the  expiration  of  the  montli.  Defend- 
ant of  his  own  volition  remained  la  paa3e»- 
sion,  and  be  must  suffer  the  penalty. 

The  judgment  la  aifirmed. 

We  concur:    HALL,  J.;   KERBIOAM,  J. 


f  CaL  Asp.  «8t 
DENT  et  al.  v.  SDPEUIOR  COURT  OP  LOS 
ANGELES  COUNT!  et  al.    (Civ.  494.) 

(Court  of  Appeal,  Second  District  California. 
March  12,  1908.) 

1.  PtEADiNG — Amendment— JuBiSDicriON. 

Though,  after  judgment  on  an  order  sus- 
taining a  demurrer  and  the  denial  of  a  new  tri- 
al, the  court  has  no  jurisdiction  to  permit 
amendments  to  a  demurrer,  such  jurisdiction 
continues  after  an  order  sustaining  a  demurrer, 
BO  long  as  no  judgment  ia  entered  thereon. 

2.  Same— "Obdebb"— REVOCA.TIOH. 

A  decision  overruling  a  demurrer  to  an 
amended  complaint  with  leave  to  defendnnts  to 
answer,  was  not  a  judgment  of  itself,  but  an 
order  which  was  subject  to  vacation  for  cau^e 
under  Code  Civ.  Proc.  §  473,  providing  that  tli" 
court  may  relieve  a  party  from  a  mictalce  in  an 
order  made  during  the  progress  of  the  prot'ccd- 
inga  during  the  term  in  the  furtherance  of  ju:;- 
tice. 

[Kd.  Note.— For  other  definitions,  see  Words 
and  'Phrases,  vol.  6,  pp.  5020,  5023.] 

3.  Same— "Mistakes"  ot  Law. 

Mistakes  of  law  are  mistakes  within  Code 
Civ.  Proc.  §  47.3,  authorizing  the  court,  in  the 
furtherance  of  justice,  to  allow  an  amendment 
correcting  mistakes  in  proceedings  had  during 
the  progress  of  a  trial  in  the  fortherance  of  jus- 
tice. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  voL  5,  pp.  45S9,  4542;  vol.  8,  p. 
7722.] 

4.  Pleauino  —  Demcbbeb  —  Amendment  — 
Abuse  of  Discretio?*. 

Where  a  complaint  was  demurred  to  both 
generally  and  for  misjoinder  of  causes  of  action, 
and  an  order  was  entered  overruling  the  de- 
murrer with  leave  to  answer,  and  before  answer 
defendants  moved  to  compel  plaintiff  to  sepa- 
rately state  and  number  the  several  causes  of 
action  alleged  in  the  complaint,  which  relief 
could  only  be  obtained  by  demurrer,  it  was  with- 
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In  the  Jurisdiction  of  the  court,  and  was  not 
an  abuse  of  discretion,  to  permit  defendants  to 
file  an  amended  demurrer  setting  up  as  an  ad- 
ditional ground  that  plaintiffs  different  causes 
of  action  were  not  separately  stated  and  num- 
bered, the  effect  of  which  waa  to  revoke  the  for- 
mer order  overruling  the  demurrer. 
6.  Appeal— Review — Final  JcDOiOiNT. 

Any  irregularity  or  error  connected  with  an 
order  permitting  an  amendment  of  a  demurrer 
after  tne  game  had  been  overruled  was  proper 
matter  for  determination  on  an  appeal  after 
final  Judgment. 

6.  Certiorabi  —  Pboceedingb  Ebviewablk  — 
Finality  or  Determination. 

Parties  may  not  through  writs  of  review 
or  other  proceedings  of  like  diaracter  correct  er- 
rors pending  the  proceedings,  even  where  errors 
are  made  to  appear. 

Petition  for  writ  of  review  by  Henry  Q. 
Dent  and  others  against  the  superior  court  of 
Lob  Angeles  county.    Application  denied. 

A.  K.  Hancock  and  T.  E.  Archer,  for  peti- 
tioners. 

ALLEN,  P.  J.  On  Angtut  12,  190T,  peti- 
tioners, as  plaintiffs,  commenced  an  action 
In  the  superior  court  of  Los  Angeles  county 
against  certain  defendants,  who.  In  due  time, 
filed  a  demurrer  to  an  amended  complaint 
filed  in  said  action,  which  demurrer  was  gen- 
eral as  well  as  upon  the  ground  of  a  mis- 
joinder of  causes  of  acti<m.  This  demurrer 
was  overruled  in  December,  1907,  with  leave 
given  defendants  to  answer.  Thereafter,  and 
before  answer  filed,  a  motion  was  Interposed 
by  defendants  asking  for  an  order  requiring 
petitioners,  as  plaintiffs  in  said  action,  to 
separately  state  the  several  causes  of  action 
sot  out  in  the  amended  complaint  Plaintiffs 
objected  to  the  hearing  of  this  motion,  for 
the  reason  that  the  matters  contained  in  the 
motion  were  grounds  of  demurrer,  and  could 
not  be  taken  advantage  of  by  motion.  This 
objection  was  sustained  by  the  court,  but 
upon  the  hearing  the  court  granted  defend- 
ants leave  to  file  an  amended  demurrer,  which 
was  filed  in  due  time,  and  which  demurrer 
was  identical  with  the  original  demurrer, 
except  that  it  contained  the  additional  ground 
that  the  several  different  causes  of  action 
claimed  by  plaintiffs  in  their  amended  com- 
plaint were  and  are  not  separately  stated. 
This  demurrer,  upon  hearing,  was  sustained, 
but  no  Judgment  thereon  has  been  rendered. 

Petitioners  In  this  application  contend  that 
the  court  was  without  Jurisdiction  to  gram 
the  defendants  leave  to  file  the  amended  de- 
murrer. Wc  think  this  position  not  main- 
tainable. While  it  is  true  that,  after  a  Judg- 
ment has  been  entered  upon  an  order  sus- 
taining a  demurrer  and  a  new  trial  denied, 
the  suit  Is  ended  and  the  court  has  no  Juris- 
diction to  permit  amendments,  but  a  differ- 
ent rule  obtains  where  no  Judgment  has  been 
entered  upon  the  order.  The  decision  of  the 
court  upon  the  original  demurrer  was  not  a 
Judgment  of  itself,  but  an  order,  as  defined 
In  McGuire  v.  Drew,  83  Cal.  232,  23  Pac.  312. 
Orders  made  and  entered  during  the  progress 
of  proceedhigs  have  always  been  held  sub- 
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Ject  to  revocation  by  the  court  for  good  cause 
during  term  time,  and  in  our  practice,  under 
section  473  of  the  Code  of  Civil  Procedure, 
the  court  may  allow  any  mistake  corrected 
which  is  in  the  furtherance  of  Justice.  Mis- 
takes of  law  are  mistakes  within  this  section. 
Ward  V.  Clay,  82  Cal.  502,  23  Pac.  50,  227. 
The  application  for  leave  to  amend  the  de- 
murrer was  made  before  any  Issue  of  fact 
was  tendered.  Nothing  Is  shown  suggesting 
an  abuse  of  discretion  In  granting  leave  to 
amend,  and,  when  so  granted,  the  effect  could 
only  be  a  revocation  of  the  former  order 
overruling  the  original  demurrer.  In  our 
opinion  the  court  had  Jurisdiction  to  allow  the 
filing  of  the  amended  pleading,  the  effect  of 
which  was  to  revoke  the  former  order,  and, 
even  were  there  any  irregularity  or  error 
connected  therewith,  it  would  be  proper  mat- 
ter for  determination  upon  an  appeal  after 
final  Judgment  Our  practice  does  not  per- 
mit parties  through  writs  of  review,  or  other 
proceedings  of  like  character,  to  correct  er- 
rors pending  the  proceedings,  even  where  er- 
rors are  made  to  appear.  The  fact  that  the 
additional  grounds  stated  In  the  amended  de- 
murrer have  only  recently  been  recognized  as 
grounds  of  demurrer  explains  the  mistake 
upon  the  part  of  defendants'  counsel  In  seek- 
ing relief  through  a  motion,  which  practice 
prior  to  1907  was  the  correct  practice. 

We  think  the  court  did  not  exceed  its  Ju- 
risdiction, and  the  application  for  a  writ 
of  review  Is  denied. 

We  concur:    SHAW,  J.;  TAGGAET,  J. 


7  Csl.  App.  TOt 
McCDB  r.  JACSKMAN.     (Civ.  448.) 
(Court  of  Appeal,  First  District,  California. 
March  16,  1908.) 

1.  Mechanics'  Lie:k9— Materialmen's  Liens 
— Enforcement— Statutes. 

Under  Code  Civ.  Proc.  i  1200,  providing 
that  where  a  contractor  abandons  the  work  the 
portion  of  the  contract  price  applicable  to  the 
liens  of  others  than  the  contractor  shall  be  Gxed 
so  that  the  balance  remaining  after  deducting 
from  payments  due  and  paid  the  value  of  the 
work  and  materials  done  and  furnished  includ- 
ing materials  actually  delivered  shall  be  the  por- 
tion of  the  contract  price  applicable  to  such 
liens,  a  materialman,  seeking  to  enforce  a  me- 
chanic's lien  for  materials  furnished  to  a  con- 
tractor who  abandoned  the  work,  must  allege 
and  prove  that  the  value  of  the  work  and  ma- 
terials done  and  furnished,  including  the  materi- 
als delivered  at  the  time  of  the  abandonment, 
exceeded  the  amount  due  and  paid  to  the  con- 
tractor, for,  unless  there  is  such  excess,  there  is 
no  sum  applicable  to  the  claim. 

2.  Same. 

A  materialman  who  has  furnished  materials 
to  a  contractor  to  be  used  by  him  in  the  con- 
struction of  a  building  is  onljr  entitlod  to  be 
paid  by  the  owner  when  there  is  something  ow- 
ing and  unpaid  from  the  owner  to  the  contractor. 

Appeal  from  Superior  Court,  Marin  County; 
Thomas  3.  Lennon,  Judge. 

Action  by  J.  S.  McCue  against  W.  Jackman. 
From  a  Judgment  for  defendant,  plaintiff  ai>- 
peals.    Afilrmed. 
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X  S.  McCue,  In  pro.  per.  (W.  B.  Crocker,  of 
counsel),  for  appellant  Edgar  C.  Ctaapmao, 
for  respondent. 

KERRIGAN,  J.  Appellant  sought  by  his 
action  to  foreclose  a  mechanic's  Hen.  The 
cause  was  tried,  and  Judgment  went  for  re- 
Bi)ondent,  from  which  judgment  appellant 
prosecutes  this  appeal. 

The  appellant,  pursuant  to  a  contract  be- 
tween him  and  F.  J.  Oweus,  the  original  con- 
tractor, furnished  and  delivered  to  said 
Owens,  to  be  used  In  the  construction  of  six 
certain  houses  of  respondent,  concrete  amount- 
ing to  the  sum  of  $124.40,  to  be  paid  for  by 
said  Owens  on  or  before  the  completion  of 
said  buildings.  In  part  the  court  found  that 
the  respondent  and  said  Owens  entered  into 
the  agreement  alleged,  and  in  accordance 
therewith  concrete  amounting  to  $124.40  was 
delivered,  for  which  material  no  payment  has 
been  made,  and  that  the  lands  described  in 
the  complaint  are  the  property  of  the  re- 
spondent ;  but  the  court  also  found  as  follows : 
"That  it  is  not  a  fact  that  the  said  buildings 
or  any  of  them  were  completed  under  said 
contract  between  said  F.  J.  Owens  and  said 
defendant  Wm.  Jackman,  bat  in  this  behalf 
the  court  finds  that  during  the  month  of 
July,  1904,  said  F.  J.  Oweus  abandoned  the 
work  of  construction  of  said  buildings,  where- 
upon on  the  10th  day  of  August,  1904,  the  de- 
fendant, William  Jackman,  at  the  instance  of 
Dodge  &  Oliver,  who  were  the  architects  em- 
ployed by  him  to  superintend  the  work  of 
drawing  plans  and  specifications  and  to  super- 
intend the  erection  of  said  buildings,  filed  in 
the  office  of  the  county  recorder  of  Marin 
county,  state  of  California,  a  notice,  wherein 
it  was  stated  that  for  the  period  of  more 
then  30  days  next  preceding  the  8tb  day  of 
August  no  work  had  been  performed  upon 
said  buildings  or  any  of  them  by  said  F.  J. 
Owens,  and  that  said  F.  J.  Owens  had  aban- 
doned the  work  of  the  construction  of  said 
buildings." 

By  this  last  finding  it  appears  that  the 
buildings  were  not  finished  by  Owens,  but 
that  the  contract  was  abandoned  by  him. 
This  finding  brings  the  case  within  the  rule 
of  section  1200  of  the  Code  of  Civil  Procedure, 
which  Is  as  follows :  "In  case  the  contractor 
shall  fall  to  perform  his  contract  in  full,  or 
shall  abandon  the  same  before  completion, 
the  portion  of  the  contract  price  applicable 
to  the  liens  of  other  persons  than  the  con- 
tractor shall  be  fixed  as  follows:  From  the 
value  of  the  work  and  materials  already  done 
and  furnished  at  the  time  of  such  failure 
and  abandonment.  Including  materials  then 
actually  delivered  or  on  the  ground,  which 
shall  thereupon  belong  to  the  owner,  estimat- 
ed as  near  as  may  be  by  the  standard  of  the 
whole  contract  price,  shall  be  deducted  the 
payments  then  due  and  actually  paid,  accord- 
ing to  the  terms  of  the  contract  and  the  pro- 
visions of  sections  one  thousand  one  hundred 
and  eighty-Uiree  and  one  thousand  one  hun- 


dred and  eighty-four,  and  the  remainder  shall 
be  deemed  the  portion  of  the  contract  price 
applicable  to  such  liens." 

Appellant,  in  order  to  recover,  should  have 
alleged  and  proved  that  the  value  of  the 
work  and  materials  done  and  furnished,  in- 
cluding the  materials  delivered  or  on  the 
ground,  at  the  time  of  the  abandonment,  ex- 
ceeded the  amount  due  and  paid  to  the  origi- 
nal contractor.  This  he  neglected  to  do.  If 
there  was  no  such  balance,  there  was  no  sum 
applicable  to  plaintifTs  claim.  In  no  aspect  of 
the  case,  however,  does  the  complaint  or  the 
findings  state  a  caoae  of  action ;  for  it  is  not 
shown  in  either  of  them  that  there  was  any- 
thing owing  from  the  respondent  to  Owens, 
the  original  contractor,  when  appellant's 
claim  of  Hen  was  filed.  A  materialman  who 
has  furnished  materials  to  the  original  con- 
tractor of  a  building,  to  be  used  by  blm  In  its 
construction,  is  only  entitled  to  be  paid  by 
the  owner  of  the  building  when  there  Is  some- 
thing owing  and  unpaid  from  the  owner  to 
the  original  contractor.  Turner  v.  Strenzel, 
70  Cal.  28,  11  Pac.  389. 

The  Judgment  is  affirmed. 

We  concur :    COOPER,  P.  J. ;  HALL,  J. 


Cftl.  App.  (71 
MUGPORD  V.  ATLANTIC,  G.  &  P.  CO. 
(Civ.  407.) 

(Court   of   ApppnI.    First   District.    California. 

March  12,  1008.     Rehearing  Denied  by 

Supreme  Court,  May  11,  1008.) 

1.  Masteb   and    Servant  —  Durr  lo   Wabw 
Servant  or  Danger. 

In  tlie  case  of  a  man  32  years  old,  rd  ex- 
perienced carpenter,  who,  after  working  nbout  a 
pile  driver  3^,4  days,  was  sent  aloft  for  the  first 
time  to  point  the  pile  and  pnt  a  ring  thereon, 
and  who,  after  announcing  that  the  ring  was  on. 
and  after  the  signal  was  given  by  the  foreman 
to  the  engineer  to  let  the  hammer  fall  Rhonted. 
"Hold  on,"  and  while  the  hammer  was  descend- 
ing grabbed  for  the  ring  to  prevent  its  falling 
off,  the  pile  having  moved  alij^tly.  there  was  no 
duty  of  the  master  to  warn  him,  though  when  he 
went  aloft  the  foreman  said,  "I  will  take  care 
of  you" ;  the  danger  to  which  he  was  exposed 
being  obvious  and  apparent. 

[Ed.  Note. — B''or  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  {  310.] 

2.  Same— CoNTRiBDTOET  Neqligence. 

A  man  of  mature  years,  an  experienced  ship 
carpenter,  who,  after  working  about  a  pile  driv- 
er for  3%  days,  was  sent  aloft  for  the  first  time 
to  point  a  pile  and  put  a  ring  on  it,  the  fore- 
man saying,  "I  will  take  care  of  you,"  was 
guilty  of  contributory  negligence,  where,  after 
announcing  that  the  ring  was  on,  and  after  the 
signal  was  given  by  the  foreman  to  the  engineer 
to  let  the  hammer  fall,  and  while  it  was  fail- 
ing he  shouted,  "Hold  on,"  and  grabbed  for  the 
ring  to  prevent  its  falling  off. 

Appeal  from  Superior  Court,  Alameda  Coun- 
ty;  William  H.  Waste,  Judge. 

Action  by  William  Mugford  against  the  At- 
lantic, Gulf  &.  Pacific  Company.  Judgment 
for  defendant.    Plaintiff  appeals.    Affirmed. 

Fitzgerald  &  Abbott  and  Campbell,  Fitzger- 
ald, Abbott  &  Fowler,  for  appellant  S.  G. 
Ilinds,  for  respondent 
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KERRIGAN,  J.  This  action  was  brought 
by  an  employe  of  the  defendant  corporation 
to  recover  damages  for  personal  Injuries  re- 
ceived while  working  on  a  pile  driver  of  de- 
fendant At  the  trial  below,  at  the  close  of 
plaintiff's  case,  the  conrt  granted  a  nonsuit. 
Plaintiff  appeals  from  the  Judgment  following 
the  nonsuit  and  from  an  order  denying  a  new 
trial. 

The  contention  of  the  appellant  Is  that  the 
court  erred  in  deciding  that  as  a  matter  of 
law  plaintiff  was  guilty  of  contributory  negli- 
gence, and  in  taking  the  case  away  from  the 
Jury.  From  plaintiff's  case,  as  presented  by 
his  bin  of  exceptions,  the  following  undis- 
puted and  uncontradicted  facts  appear:  Wil- 
liam M?ugford,  at  the  time  of  the  accident, 
was  a  thoroughly  competent  ship  carpenter. 
He  had  worked  at  his  trade  seven  or  eight 
years  in  different  places  in  the  United  States 
and  elsewhere.  He  had  worked  on  the  pile 
driver  3%  days,  during  which  time  he  pulled 
ropes  and  poles  around  the  pile  driver.  Some- 
times he  was  on  the  deck  of  the  scow  on 
which  the  pile  driver  stood,  and  sometimes  In 
a  boat  running  lines  by  which  to  handle  the 
scow.  On  the  morning  of  the  accident.  May 
22,  1903,  plaintiff  was  sent  aloft  to  act  as 
loftsman  by  the  foreman.  The  duties  of  lofts- 
man  are  to  point  a  pile  In  the  mud,  and  put 
It  in  position  upright  between  the  "gins"  of 
the  pile  driver,  which  are  the  straight  edges 
or  guides  at  each  side  of  the  hammer,  and 
then  to  place  a  ring  on  the  top  of  the  pile. 
Before  directing  the  plaintiff  to  act  as  lofts- 
man the  foreman  asked  him  how  he  was  as  a 
loftsman,  and  plaintiff  answered  that  he  did 
not  know  what  the  duties  were,  but  that  he 
would  act  as  such.  The  foreman  replied: 
"Oo  ahead,  and  I'll  tell  you  what  to  do  and 
take  care  of  you."  The  plaintiff  went  aloft, 
a  pile  was  put  in  place,  and  the  plaintiff  was 
told  to  measure  the  head  of  the  pile  to  ascer- 
tain what  size  ring  would  be  required.  He 
did  so,  and  replied  that  a  14-inch  ring  was 
necessary.  The  ring  was  tied  on  a  rope  kept 
for  that  purpose.  The  plaintiff  pulled  It  up 
and  put  it  on  the  head  of  the  pile.  Then  he 
holloed  to  the  foreman  below:  "Ring's  on." 
That  Is  the  general  signal  given  by  loftsmen. 
Plaintiff  testified  that  he  did  not  know  that 
the  expression  "Ring's  on"  was  the  signal  to 
let  go  the  hammer;  that  after  be  holloed 
"Ring's  on"  he  listened  for  a  response,  but  did 
not  "hear  the  foreman  say  anything."  The 
foreman,  whose  duty  it  was  to  give  the  sig- 
nal "to  let  go,"  told  the  engineer  to  "hit  the 
pile."  In  the  meantime  the  pile  moved  slight- 
ly, and  the  ring  fell  off,  whereupon  the  plain- 
tiff holloed,  "Hold  on,"  and  grabbed  for  the 
ring  to  keep  It  from  falling.  Just  then  the 
hammer  came  down  and  caught  plaintiff's 
band  between  the  hammer  and  the  head  of 
the  pile,  and  cut  off  all  the  fingers  of  that 
band.  The  evidence  showed  further  that 
plaintiff  was  ignorant  of  the  duties  of  lofts- 
man, and  was  given  no  Instruction  beyond  be- 
ing told  to  measure  the  head  of  the  pile,  and 
be  was  not  told  that  be  was  going  to  work  In 


a  dangerous  place.  The  evidence  also  showed 
that  plaintiff  did  not  do  bis  work  that  morn- 
ing in  the  approved  fashion. 

As  the  negligence  alleged  is  for  the  failure 
to  warn  and  Instruct  plaintiff  as  to  the  dan- 
gers Incident  to  his  employment,  it  Is  proper 
to  set  forth  the  substance  of  the  testimony 
showing  the  character  of  the  apparatus  on 
which  plaintiff  was  working.  Plaintiff,  ac- 
cording to  his  own  testimony,  knew  how  the 
pile  driver  was  operated.  Charles  Osberg, 
the  engineer  at  the  time  of  the  accident,  who 
was  an  experienced  pile  driver,  and  who  had 
worked  In  every  capacity  in  the  business,  tes- 
tified that  there  was  nothing  about  the  pile 
driver  as  to  the  lowering  or  dropping  of  the 
hammer  and  the  apparatus  for  that  purpose 
that  an  ordinary  man  could  not  see.  Ernest 
Downing,  the  foreman,  testified:  "There  is 
nothing  about  the  pile  driver  concealed  that  I 
know  of.  It  Is  open  and  visible  to  every- 
body." 

The  trial  court  held  that  the  evidence  show- 
ed that  the  plaintiff  was  guilty  of  contribu- 
tory negligence,  and  on  that  ground  granted 
respondent's  motion  for  nonsuit.  In  so  rul- 
ing appellant  claims  that  the  court  committed 
error,  and  in  support  of  this  claim  cites  the 
well-known  rule  that  negligence  is  a  question 
for  the  Jury,  even  when  there  is  no  conflict  in 
the  evidence,  If  different  conclusions  on  the 
subject  can  rationally  be  drawn  from  the  evi- 
dence ;  or,  as  stated  In  other  words,  when  the 
question  of  negligence  is  fairly  debatable. 
Femandes  v.  Sacramento,  etc.,  R.  R.  Co.,  52 
Cal.  45;  McKeever  v.  Market  St  R.  R.  Co., 
59  Cal.  294;  Chldester  v.  Consolidated,  etc., 
Co.,  59  Cal.  197;  House  v.  Meyer,  100  Cal. 
502,  35  Pac.  308;  McKune  r.  Santa  Clara, 
etc.,  Co.,  110  Cal.  480,  42  Pac.  980;  Herbert  t. 
Southern  Pac.  Co.,  121  Cal.  227,  53  Pac.  651 ; 
Wahlgren  v.  Market  St  Ry.  Co.,  132  Cal. 
656,  82  Pac.  308,  64  Pac.  993 ;  Liverpool,  etc., 
Co.  V.  So.  Pac.  Co.,  125  Cal.  434,  58  Pac.  55; 
Olsen  V.  Gray,  147  Cal.  112,  81  Pac.  414, 

Respondent,  on  the  other  hand,  claims  that 
the  nonsuit  was  properly  granted  for  the 
following  reasons:  (1)  There  was  no  evidence 
from  which  a  reasonable  man  could  find  neg- 
ligence causing  the  Injury  on  the  part  of  any 
person  except  the  plaintiff.  (2)  If  negligence 
other  than  that  of  plaintiff  caused  or  contrib- 
uted to  the  cause  of  plaintiff's  injury,  it  was 
negligence  of  the  foreman,  a  fellow  servant 
of  plaintiff,  and  such  conclusively  appears 
from  plaintiff's  evidence  In  the  matter.  (3) 
Granting  negligence  on  the  part  of  defendant, 
the  plaintiff  was  guilty  of  contributory  negli- 
gence, and  his  negligence  was  so  established 
by  his  own  evidence  that  reasonable  minds 
could  not  differ  as  to  its  existence. 

These  reasons,  except  the  second,  are  the 
grounds  on  which  the  motion  for  nonsuit  was 
based  in  the  trial  court  The  second  reason 
just  stated  was  not  specified  In  the  trial  court 
as  one  of  the  grounds  of  the  motion,  and  ap- 
pellant, therefore,  objects  to  the  point  being 
raised  in  this  court.    While  we  think,  under 
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the  circumstances  of  this  case,  that  the  objec- 
tion has  little  if  any  merit,  nevertheless,  in 
view  of  the  conclusion  we  have  reached  on 
the  first  and  third  reasons  urged  by  respond- 
ent, no  discussion  of  the  one  objected  to  will 
be  necessary. 

Appellant  contends  that  respondent  was 
guilty  of  negligence  In  not  warning  and  In- 
structing blm  of  the  dangers  incident  to  his 
employment  as  loftsman.  Under  the  well- 
settled  law  in  this  state  and  elsewhere  It  is 
the  duty  of  an  employer  to  instruct  bis  em- 
ployes only  when  the  dangers  of  their  employ- 
ment are  concealed.  No  such  duty  Is  Impos- 
ed on  him  where  the  dangers  are  obvious  and 
apparent.  20  Am.  &  Eng.  Ency.  of  Law,  94, 
and  cases  cited;  1  Liabatt  on  Master  and  Serv- 
ant, p.  622,  and  cases  cited.  The  rule  Is  stat- 
ed by  Labatt  In  the  following  words:  "The 
failure  to  give  Instrtictlous,  therefore.  Is  not 
culpable,  when  the  servant  might,  by  the  ex- 
ercise of  ordinary  care  and  attention,  have 
known  of  the  danger;  or,  as  the  rule  is  also 
expressed,  where  he  had  all  the  means  neces- 
sary for  ascertaining  the  actual  conditions, 
and  there  was  no  concealed  danger  which 
could  not  be  discovered."  The  appellant  was 
a  man  S2  years  old,  and  an  experienced  ship 
carpenter.  He  had  worked  around  this  pile 
driver  3Vi  days.  The  work  exacted  of  him  as 
loftsman  required  no  great  amount  of  skill. 
The  danger  to  which  he  was  exposed  and 
which  resulted  in  his  injury  was  obvious  and 
apparent;  hence,  under  the  circumstances  of 
this  case,  no  duty  of  warning  devolved  upon 
respondent.  The  statement  of  the  foreman 
to  appellant,  "I  will  take  care  of  you,"  did 
not  impose  on  the  respondent  the  duty  of  cau- 
tioning the  appellant.  The  following  cases 
hold  that  no  assurance  can  take  from  an  em- 
ploy6  the  duty  of  guarding  against  obvious 
danger:  Section  452,  Labatt,  and  cases  cited ; 
District  of  Columbia  v.  McEUlgott,  117  U.  S. 
621.  6  Sup.  Ct  8S4,  29  L.  Ed.  946;  Phillips 
V.  Michaels,  11  Ind.  App.  672,  39  N.  B.  669. 

This  brings  us  to  the  subject  of  appellant's 
contributory  negligence.  We  think  appellant 
was  negligent  in  allowing  his  hand  to  be  bit 
by  the  hammer,  and  that  his  negligence  in 
this  respect  was  so  apparent  that  reasonable 
minds  could  not  differ  about  It  The  appel- 
lant of  course  was  bound  to  use  such  care  as 
an  ordinarily  prudent  man  would  use  under 
similar  circiunstances,  or  men  of  such  Intelli- 
gence and  knowledge  as  he  (the  appellant) 
may  be  presumed  to  have  bad.  As  we  have 
seen,  he  was  a  man  of  mature  years,  a  thor- 
oughly competent  mechanic  In  his  line — that 
of  ship  carpenter.  He  went  to  work  on  a  pile 
driver,  the  operation  of  which  was  simple 
and  open,  and  bad  worked  on  and  about  it 
for  3^  days  when  he  was  sent  aloft  to  point 
or  set  a  pile  in  the  mud  and  to  place  a  ring 
on  the  top  of  the  pile  In  order  to  keep  the 
pile  from  spreading  or  splitting.  He  placed 
the  ring  on  the  pile,  knowing  why  it  was  plac- 
ed there,  and  holloed,  "Ring's  on,"  and  the 
foreman  then  gave  the  signal  to  the  engineer. 


In  the  meantime  the  ring  fell  off,  and  he  hol- 
loed, "Hold  on,"  and  grabbed  for  the  ring, 
and  in  doing  so  he  put  his  hand  on  top  of  tlie 
pile,  the  hammer  came  down,  struck  his  hand, 
and  he  was  seriously  injured.  This  certainly 
was  not  the  act  of  a  reasonably  prudent  man. 
Reasonable  minds  could  not  differ  as  to  the 
character  of  such  an  act.  The  trial  court.  In 
granting  the  motion  for  nonsuit,  in  apt  lan- 
guage expressed  itself  in  part  as  follows: 
"  •  •  *  The  evidence  shows  that  before 
placing  the  ring  on  t(9  of  the  pile  he  knew, 
or  must  have  known,  that  it  was  put  there  ia 
order  that  the  pile  might  be  hit  with  the 
hammer  without  splitting.  He  Informed  the 
foreman  below  by  calling  out,  "The  ring  Is  on,' 
and  the  foreman  then  gave  the  signal  to  the 
engineer,  and  the  hammer  came  down.  In 
the  meantime,  after  saying.  The  ring  is  on,' 
be  called  out,  'Hold  on,'  which  showed  that 
he  knew  that  the  initiatory  signal,  as  it  may 
be  called,  had  been  given  to  let  the  hammer 
fall.  He  may  not  have  known — ^he  Bays  he  did 
not  know — ^that  that  was  the  cuatomary  signaL 
But  he  knew  it  had  some  purpose.  He  an- 
nounced that  the  ring  was  on  for  some  pur- 
pose. Evidently  to  let  the  people  below  know, 
so  far  as  he  was  concerned,  the  thing  was 
ready,  and  when  he  had  holloed  out,  'Hold  on,* 
It  shows  conclusively  that  he  had  given  a  sig- 
nal before  which  would  start  the  sequence  of 
events  which  would  result  finally  In  the 
dropping  of  the  hammer;  yet  he  prl  his 
hand  on  the  top  of  that  pile,  an  act  r.  'jlch  a 
person  of  any  intelligence  whatever  would 
have  known  was  fraught  with  danger  to  him- 
self." 

The  rule  applicable  to  this  case  Is  stated  by 
Labatt  In  the  following  words:  "A  servant 
is  not  in  the  exercise  of  ordinary  care  unless^ 
at  each  stage  of  his  work,  he  makes  an  effect- 
ive use  of  his  bodily  and  mental  faculties,  and 
observes  as  attentively  as  is  reasonably  possi- 
ble under  the  circumstances  the  condition  of 
the  instrumentalities  by  which  his  safety 
may  be  affected,  and  the  results  of  their  op- 
eration by  himself  or  others,  in  so  far  as  that 
operation  may  tend  to  subject  him  to  danger." 
Volume  1,  S  332. 

And,  again,  in  the  American  and  English 
Encyclopedia  of  Law  the  rule  Is  given  thus: 
"One  who  Is  working  in  a  place  where,  or 
with  machinery  or  appliances  by  which,  he  la 
exposed  to  danger,  must  exercise  his  faculties 
of  sight  and  hearing  for  his  own  protection 
so  far  as  proper  attention  to  bis  duties  will 
permit ;  and.  It  he  falls  to  do  so,  and  Is  In- 
jured In  consequence  thereof,  he  Is  guilty  of 
such  negligence  as  will  preclude  a  recovery 
for  such  injury."  See,  also,  volume  20,  p.  144 
(2d  Ed),  citing,  among  other  cases,  Kenna's 
Adm'r  T.  C.  P.  R.  R.  Co.,  101  Cal.  26,  35  Pac. 
332. 

For  the  reasons  stated,  the  Judgment  and 
order  are  affirmed. 

We  concur:    COOPER,  P.  J.;  BALI^  J. 
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GOLDSTEIN  ▼.  WEBSTER.     (Civ.  432.) 

(Court   ol   Appeal,   First   District,   California. 

March  16,  1908.) 

1.  Frauds,   Statute  of— Memobandum— Sig- 
SATUBE— Lease  Made  by  Agents— Necesbi- 

TT   OF   WBITTEN    AUTHORITT. 

A  lease  for  a  tenn  to  commence  in  the  fu- 
ture,  made  by  agents  having  no  written  author- 
ity, is  void. 

2.  Licenses— Licenses  Retociabi.e. 

A  license  by  a  landlord  to  a  tenant  to  enter 
the  leased  building  for  the  purpose  of  removing  a 
j>artition  therein  prior  to  beginning  the  term  is 
a  revocable  one. 

[Ed.  Note.— For  cases  in  point,  see  (Tent.  Dig. 
vol.  32,  Licenses,  U  117-120.] 

S.   FOECIBLE    ENTBT    AND    DETAINEB— NATDRB 

AND  Elements  of  Forcible  or  Other  Un- 

i^wFtri,  Detainer. 

Where  agents,  having  authority  only  to 
lease  premises  subject  to  the  approval  of  the 
owner,  made  an  unauthorized  lease,  giving  the 
tenant  the  keys  to  the  building  and  permission 
to  remove  a  partition  therein,  the  owner,  who 
had  other  keys  to  the  buildini;,  by  peaceably 
taking  possession  of  the  premises  during  the 
absence  of  the  tenant,  and  renting  them  to 
other  ^rties,  was  not  guilty  of  forcible  entry 
or  forcible  detainer. 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco ;  James  M.  Seawall, 
Judge. 

Action  b7  J.  A.  Goldstein  against  James  S. 
Webster.  Judgment  for  defendant,  and  plain- 
tiff appeals.     Affirmed. 

Samuel  M.  Samter,  for  appellant  LIndley 
&  Eickboff,  for  respondent 

HALL,  J.  Tills  Is  an  appeal  from  a  judg- 
ment on  nonsuit  granted  upon  motion  of  de- 
fendant at  the  close  of  the  evidence  for 
plaintiff.  The  action  Is  for  forcible  entry  and 
detainer,  and  the  complaint  is  bo  drawn  as 
to  state  a  cause  of  action  under  both  sec- 
tions 1159  and  1160  of  the  Code  of  Civil 
Procedure. 

The  only  ruling  presented  for  review,  aside 
from  the  order  granting  the  nonsuit.  Is  the 
action  of  the  court  sustaining  an  objection 
of  defendant  to  the  offer  or  a  receipt  dated 
April  20,  ISfOC,  and  shown  to  have  been  sign- 
ed and  delivered  that  day  by  "Baldwin  & 
Howell,  Agenta"  The  Instrument  purport- 
ed to  be  a  receipt  for  $25  as  a  deposit  on 
account  of  rent  of  the  premises  sued  for  at 
$(J0  per  mouth,  for  the  term  of  one  year 
commencing  on  the  1st  day  of  May,  1906. 
The  objection  was  upon  the  ground,  among 
others,  that  it  was  void  as  against  defend- 
ant; no  written  authority  to  the  agents  be- 
ing shown,  and  the  lease  being  for  a  term 
to  commence  In  the  future.  At  the  time  of 
the  offer  no  written  authority  had  been 
shown.  Subsequently  plaintiff  proved  that 
no  written  authority  had  ever  been  given 
by  the  defendant  to  Baldwin  &  Howell. 
Treated  as  a  lease,  the  instrument  was  void 
as  against  defendant.  Wlckson  v.  Monarch 
Cycle  Mfg.  Co.,  128  Cal.  158,  60  Pac.  764,  79 
Am.  St  Rep.  36.  Furthermore,  the  entry 
complained  of  is  alleged  and  claimed  to  have 


occurred  prior  to  April  24tb,  wUle  the  re- 
ceipt did  not  purport  to  confer  any  right 
upon  plaintiff  until  May  1st  It  therefore 
did  not  tend  to  show  either  a  right  of  posses- 
sion by  plaintiff,  or  any  actual  possession  by 
plaintiff,  at  the  time  of  the  entry  complain- 
ed of.  The  court  did  not  err  in  sustaining 
the  objection. 

Plaintiff  in  bis  testimony  showed  that  his 
only  claim  of  right  to  the  possession  of  the 
premises,  and  bis  only  possession.  If  any  be 
ever  had,  of  the  premises,  was  as  a  tenant 
of  defendant.  The  evidence  in  the  case  shows 
that  on  April  20,  1906,  plaintiff  applied  to 
Baldwin  &  Ilowell  to  rent  the  premises  in 
suit,  being  two  stores,  numbered  1109  and 
1111  Fillmore  street  It  was  shown  that 
Baldwin  &  Howell  had  no  written  authority 
from  the  owner,  the  defendant  and  was 
only  orally  authorized  to  lease  the  stores 
subject  to  the  approval  of  defendant  Bald- 
win &  Howell,  as  agents,  did,  however,  on 
the  20th  day  of  April,  1906,  through  Mr.  Bald- 
win, rent  to  plaintiff  the  two  stores  at 
a  rental  of  $60  a  month  for  the  term  of 
one  year,  commencing  May  1,  1906,  and  ac- 
cepted as  a  deposit  on  the  rental  $25.  Bald- 
win then  went  with  plaintiff  to  the  stores, 
and  told  plaintiff  to  get  the  keys  from  a  bil- 
liard parlor,  which  he  did.  They  went  into 
the  stores,  and  plaintiff  tore  down  the  "To 
Let"  signs  of  Baldwin  &  Howell.  Plaintiff 
picked  up  a  piece  of  plaster  that  was  lying 
on  the  floor,  and  wrote  on  it,  "This  store 
will  be  opened  as  a  flrst-class  clothing  and 
furnishing  goods  store,"  and  placed  It  In  the 
window,  where  It  could  be  Been  by  the  pul>- 
11c.  He  then  said  to  Mr.  Baldwin  that  the 
plaster  would  need  fixing,  and  Baldwin  re- 
plied that  that  would  be  done.  Plaintiff  then 
said  that  he  would  like  to  take  out  the  par- 
tition between  the  two  stores  at  his  own 
expense,  and  Baldwin  said  the  landlord  will 
not  object  to  that  They  then  left  the  prem- 
ises. Plaintiff  locked  the  doors  and  retained 
the  keys,  although  there  was  a  tag  attached 
to  each  with  the  direction,  "Lock  the  doors 
and  return  this  key  to  billiard  parlor." 
This  was  in  the  morning,  and  plaintiff  again 
In  the  afternoon  visited  and  entered  eacli 
store.  The  keys  remained  In  his  possession, 
and,  we  think  it  may  be  fairly  inferred  from 
the  evidence,  with  the  knowledge  and  con- 
sent of  Mr.  Baldwin.  The  foregoing  is  all 
the  evidence  tending  to  show  any  possession 
or  occupation  of  the  premises  by  plaintiff. 
Plaintiff  went  to  the  country,  where  he  had 
been  living,  and  on  his  return  several  days 
later  found  the  stores  In  the  possession 
of  others.  He  made  a  demand  on  defendant 
for  the  premises,  and  tendered  to  him  the 
rent  but  defendant  refused  to  accept  the 
rent  and  refused  to  give  him  possession  of 
the  premises.  There  is  no  evidence  of  how 
defendant  entered  the  stores,  or  got  the  doors 
opened,  except  what  may  be  Uferred  from 
the  fact  that  he  gave  to  the  person,  to  whcmi 
he  rented  the  premises  on  April  24th,  keys  to 
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the  doors,  and  keys  to  padlocks  which  had 
been  placed  thereon. 

The  trial  court  granted  the  nonsuit  upon 
the  ground  that  the  plaintiff  was  not  in  the 
possession  of  the  premises  when  the  entry 
complained  o(  occurred.  We  think  the  court 
was  correct  in  thus  holding.  The  lease  was 
by  its  terms  to  commence  in  the  future 
(May  1,  1906),  and,  having  been  made  by 
an  agent  without  written  authority,  was 
void.  Wickson  v.  Monarch  Cycle  Co.,  128 
Cal.  158,  60  Pac.  764,  79  Am.  St  Rep.  36. 
Furthermore,  the  evidence  shows  that  the 
only  authority  of  Baldwin  &  Howell  from 
defendant  was  to  lease  the  premises  subject 
to  the  approval  of  defendant.  Defendant 
never  approved  the  lease,  but,  on  the  con- 
trary, leased  the  premises  to  one  Mr.  Wolfe, 
and  put  him  in  possession  on  April  24,  1906. 
Plaintiff  never  in  fact  occupied  the  stores, 
either  by  himself  or  by  any  employe  or 
agent  He  never  put  any  of  his  goods  or  pos- 
sessions therein.  He  simply  had  possession 
of  keys  to  thA  stores,  and  this  was  unau- 
thorized by  the  owner  of  the  stores.  The 
owner  of  the  premises  (defendant)  seems  also 
to  have  had  possession  of  keys  to  the  stores, 
for  he  delivered  to  Mr.  Wolfe  keys  to  the 
doors  of  the  stores  on  April  24th.  Under 
the  circumstances  above  set  forth,  the  mere 
possession  of  keys  to  the  stores  did  not  give 
to  plaintiff  possession  of  the  stores  as  against 
the  owner  thereof.  The  permission  to  re- 
move the  partition  between  the  stores,  even 
If  it  had  been  authorized,  added  nothing  to 
the  strength  of  plaintiff's  possession.  The 
most  that  can  be  claimed  for  It  Is  that  It 
gave  a  license  to  enter  for  the  purpose  of 
removing  the  partition  prior  to  the  beginning 
of  the  term,  which  was  never  acted  upon. 
Such  a  license  Is  revocable,  even  if  it  had 
been  authorized  by  the  owner.  Potter  v. 
Mercer,  53  Cal.  667. 

Furthermore,  even  If  it  be  conceded  that 
plaintiff  had  a  possession  of  the  premises 
sufficient  to  warrant  an  action  for  forcible 
entry  and  detainer,  the  evidence  wholly  falls 
to  show-  that  the  entry  by  the  defendant 
was  either  forcible  or  unlawful.  As  before 
stated,  the  evidence  shows  that  the  lease 
under  which  plaintiff  claims  was  void.  The 
evidence  also  shows  that  the  possession,  if 
he  had  any,  was  without  authority  from 
the  owner  (defendant).  Defendant  therefore 
had  a  right  of  entry,  and  the  possession  of 
plaintiff,  if  any  he  had,  was  unlawful  as 
against  defendant  The  owner,  with  a  right 
of  entry,  of  lands  unlawfully  In  the  posses- 
sion of  another,  may,  during  the  absence  of 
such  occupant,  peaceably  and  without  force 
or  violence,  take  possession  thereof,  and  his 
subsequent  refusal  to  deliver  possession  to 
such  occupant  does  not  make  him  guilty  of 
either  a  forcible  entry  or  forcible  detainer. 
Potter  V.  Mercer,  53  Cal.  667;  Powell  v. 
Lane,  45  Cal.  677.  In  Powell  v.  Lane,  supra, 
the  action  was  brought  under  the  forcible  en- 
try and  detainer  act  of  1866  (St  18C5-6C,  p. 


768,  c.  650),  which  was  substantially  identical 
with  sections  1159  and  1160  of  the  Code  of 
Civil  Procedure.  Like  the  case  at  bar,  the 
complaint  was  so  framed  as  to  state  a 
cause  of  action  under  each  section  of  the 
act.  Defendant  was  the  owner  of  the  prem- 
ises In  suit  (a  dwelling  house),  but  plaintiff 
had  been  in  possession  thereof  with  her 
family  for  over  a  year.  During  the  absence 
of  plaintiff,  defendant  went  Into  the  house 
and  took  possession,  removing  plaintiff's  fur- 
niture, without  violence,  to  the  other  side  of 
the  road.  On  plaintlfTs  return,  she  was  re- 
fused admission,  and  the  next  day  she  made 
a  written  demand  tor  possession,  so  as  to 
bring  herself  within  section  3  of  the  act 
(corresponding  to  subdivision  2  of  section 
1160  of  the  Code  of  CivU  Procedure),  and. 
being  refused,  brought  her  action.  It  was 
held  that  plaintiff  could  not  recover.  To  the 
same  effect  is  Potter  v.  Mercor,  supra,  which 
was  brought  under  sections  1159  and  1160  of 
the  Code  of  Civil  Procedure,  and  In  its  essen- 
tial features  is  much  like  the  case  at  bar. 
The  plaintiff,  pending  negotiations  with  the 
owners  of  a  certain  store  for  a  lease  there- 
of, obtained  permission  to  flt  up  the  store 
with  shelves,  etc.,  and  thereupon  obtained 
the  key  to  the  store,  and  Immediately  em- 
ployed a  carpenter,  who,  on  the  same  day, 
took  lumber  into  the  building  and  commenc- 
ed work.  The  negotiations  for  the  lease  were 
not  consummated,  and  the  license  to  enter 
was  revoked  on  tiie  same  day.  It  was  held 
that  the  owners,  after  revoking  the  license 
to  enter,  had  a  right  to  re-enter  If  they 
could  do  so  peaceably  and  without  violence, 
and,  having  entered  and  obtained  possession 
peaceably,  they  were  not  guilty  of  forcible 
entry  or  detainer  for  refusing  to  permit  the 
plaintiff  to  enter. 
The  Judgment  Is  affirmed. 

We  concur:  COOPER,  P.  J. ;  KERRIGAN,  J. 


7  Cal.  App.  734 

COOPER-POWER  V.  HAXLON.     (Civ.  457.) 

(Court   of   Appeal.    First   District    California. 

March  1.,  1908.    Rehearing  Denied  by 

Supreme  Court,  May  14,  1908.) 

Judgment  —  Vacating  Judgment  —  Excusa- 
ble Neglect— Affidavit  of  Merits— Sur- 

FICIENCr. 

On  a  motion  to  set  aside  a  default  on  the 
ground  of  excusable  neglect,  where  the  affidavit 
of  merits  merely  stated  that  affiant  bad  tally  and 
fairly  stated  the  facts  constituting  her  defense 
to  the  action  to  her  counsel,  etc.,  and  does  not 
state  that  aSiant  bad  stated  all  the  facts  of  the 
case  to  her  counsel,  it  was  insufficient  as  an 
affidavit  of  merits. 

[Ed.  Note. — For  cases  in  point  see  Cent  Dig. 
vol.  30,  Judgment  §§  314-316.] 

Appeal  from  Superior  Court  City  and 
County  of  San  Francisco;  Thos.  F.  Graham, 
Judge. 

Action  by  Rose  L.  Cooper-Power  against 
Elizabeth  R.  Ilanlon,  executrix  of  John  D. 
Uanlon.    From  an  order  granting  a  motion  to 
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set  aside  a  default  by  defendant,  plaintiff  ap- 
I)eals.    Order  reTcrsed. 

Artbur  II.  Barendt,  for  appellant.  Coffey 
&  Coffey  (Kdward  C.  llarrlson,  of  counsel), 
for  i-e8iK>ndent 

HALL,  J.  This  Is  an  appeal  by  plaintiff 
from  an  order  granting  the  motion  of  defend- 
ant to  vacate  and  set  aside  a  default  that  had 
been  duly  entered  against  her  for  failure  to 
appear  and  answer  to  plaintiff's  complaint. 
The  notice  of  motion  was  given  a  few  days 
before  the  expiration  of  six  months  from  the 
entry  of  the  default,  and  stated  that  the  mo- 
tion would  be  made  upon  the  grounds  that 
said  default  had  been  taken  against  defend- 
ant through  her  inadvertence,  mistake,  and 
excusable  neglect  No  answer  or  proposed 
answer  was  served  with  the  notice,  but  an 
affidavit  of  merits  sworn  to  by  defendant  was 
served. 

This  affidavit  of  merits  fails  to  state  that 
defendant  has  or  had  stated  all  the  facts  of 
the  case  to  her  counsel,  but  In  that  regard 
simply  states  "that  affiant  has  fully  and  fair- 
ly stated  the  facts  constituting  her  defense 
to  the  cause  of  action  set  out  in  the  com- 
plaint in  said  action,  to  her  counsel,"  etc 
Such  an  affidavit  has  repeatedly  been  held  In- 
sufficient as  an  affidavit  of  merits.  Palmer  & 
Rey  V.  Barclay,  92  Cal.  190,  28  Pac.  220; 
Morgan  v.  McDonald,  70  Cal.  32,  11  Pac.  350; 
People  V.  Larue,  66  Cal.  235,  5  Pac.  157; 
NIckerson  v.  California  Raisin  Co.,  61  Cal. 
2U8. 

The  order  must  be  reversed,  and  it  Is  so  or- 
dered. 

We  concur:  COOPER,  P.  J.;  KERRI- 
GAN, J. 


Ex  parte  GALE. 
(Supreme  Court  of  Idaho.     May  12,  1908.) 

1.  Constitutional  Law— License  Tax— Bil- 
liard Tables- Doing  Business. 

Section  1045  of  the  R<>viK«Kl  Statutes  of 
1887,  as  amended  by  the  act  of  Slarch  12,  1003 
(Ses.s.  Laws  1!»03,  p.  lOi),  providiiiB  that  a  li- 
cense tax  shall  be  paid  by  the  "proprietor  or 
keeper  of  a  billiard  table,  must  be  read  and 
construed  in  the  light  of,  and  in  connection  with, 
section  2  of  article  7  of  the  Constitution,  and 
the  statute  will  be  held  to  apply  only  to  pro- 
prietors or  keepers  of  billiard  tables  who  are  us- 
ing the  same  m  "doing  business"  as  that  term 
ia  employed  in  the  Constitution. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  10,  Constitutional  Law,  {  4C.] 

2.  Same. 

Where  a  statute  may  constitutionally  op- 
erate upon  certain  persons  or  in  certain  cases, 
and  was  evidently  not  intended  to  conflict  with 
the  Constitution,  although  its  general  language 
might  extend  to  persons  upon  whom  the  Consti- 
tution prohibits  such  legislation  operating,  the 
statute  will  not  b?  held  unconstitutional  merely 
because  there  are  persons  or  isolated  cases  com- 
prehended by  the  general  language  of  the  statute 
on  which  it  cannot  constitutionally  operate,  or 
to  whom  it  cannot  oonstitiitionally  apply.  In 
such  case  the  statute  will  be  deemed  constitu- 


tional, and  will  be  construed  not  to  apply  to  the 
excepted  persons  or  cases  on  the  ground  and  up- 
on the  principle  that  courts  are  bound  to  pre- 
sume that  the  Legislature  did  not  intend  to  vio- 
late the  Constitution  or  pass  an  unconstitutional 
act. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  10,  Constitutional  Law,  §  46.] 

3.  Same. 

Where  a  statute  can  be  reasonably  and  fair- 
ly construed  in  connection  with  the  Constitution 
so  as  to  render  the  statute  valid  and  effective, 
without  doing  violence  to  the  evident  legislative 
intent,  it  will  be  so  construed,  and  the  legisla- 
tive act  wil  be  upheld  and  enforced. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  10,  Constitutional  Law,  |  4C.] 

4.  Licenses— Occupations— Maintenance  of 
Billiard  Table  —  Constitutional  Law — 
"Doing  Business." 

Where  the  proprietor  or  keeper  of  a  saloon 
keeps  and  maintains  a  billiard  table  in  connec- 
tion therewith,  it  will  be  held  that  such  table  is 
kept  and  used  in  "doing  business"  within  the 
meaning  of  section  2  of  article  7  of  the  Consti- 
tution, although  no  separate  or  specific  hire  is 
exacted  or  charge  made  for  the  playing  of  games 
on  such  table.  The  incidental  advantage  and  ad- 
junct which  the  table  affords  to  the  business  in 
connection  with  which  it  is  used  will  be  held  suf- 
ficient to  bring  it  within  the  purview  of  "doing 
business." 

[Ed.  Note.— For  other  definitions,  see  Words 
and  I'hmses.  vol.  3,  pp.  2155,  2160 ;  vol.  8.  pp. 
7640,  7641.] 

(Syllabus  by  the  Court.) 

Applicaticm  by  G.  W.  Gale  for  writ  of  ha- 
beas corpus.    Writ  denied. 

G.  G.  Pickett,  for  petitioner.  W.  E.  Stll- 
Uuger,  Pros.  Atty.  for  Latah  county,  for  the 
State.  I 

AILSHIE,  C.  J.  The  petitioner  Is  the  pro- 
prietor of  the  Hotel  Moscow  In  the  city  of 
Moscow,  Latah  county.  In  connection  with 
the  hotel  business,  .the  petitioner  runs  a  sa- 
loon which  Is  kept  in  the  same  building,  and 
adjoining  the  otflce  room  of  the  hotel.  In  the 
front  room  of  the  saloon  petitioner  keeps  a 
billiard  table,  on  which,  according  to  the 
stipulated  facts,  any  and  all  persons  are  per- 
mitted to  play  without  charge.  There  Is  a 
partition  with  swinging  doors  between  the 
front  room  where  the  billiard  table  is  kept 
and  the  adjoining  room  in  which  the  bar  is 
kept,  and  over  which  liquors  and  cigars  are 
dispensed  for  pay.  Petitioner  has  paid  his 
state  and  county  tax  on  .this  billiard  table 
and  bis  other  property,  and  has  paid  the 
necessniy  license  for  running  and  maintain- 
ing his  saloon  or  bar.  He  has  neglected  and 
refused,  however,  to  pay  any  license  tax  on 
this  billiard  table  as  provided  for  by  section 
1045.  Rev.  St.  1887,  as  amended  by  the  act  of 
March  12,  1008  (Sess  Laws  1903,  p.  lOi). 
That  part  of  section  1645,  Rev.  St.  1887  which 
is  Involved  In  this  case,  and  which  Is  neces- 
sary to  be  considered,  is  as  follows:  "License 
must  be  obtained  for  the  purposes  hereinafter 
named,  for  which  the  tax  collector  must  re- 
quire the  payment  as  follows:  •  *  *  (3) 
From  each  proprietor  or  keeper  of  a  billiard, 
pool  or  bagatelle  table^  or  any  other  kind  of 
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table,  on  which  games  are  played  with  ball 
and  cue,  for  each  table  Are  dollars  per  quar- 
ter; and  for  a  bowling  alley,  five  dollars  per 
quarter  for  each  alley;  but  no  license  must 
be  granted  for  a  term  less  than  three 
months."  The  petitioner,  G.  W.  Gale,  was 
arrested  and  convicted  for  violation  of  the 
law  and  sentenced  to  pay  a  fine,  or,  on  fail- 
ure to  do  80,  to  be  Imprisoned  in  the  county 
jail.  He  applied  to  this  court  for  a  writ  of 
habeas  corpus,  and,  on  stipulation  between 
petitioner  and  the  county  attorney  of  Latah 
county,  the  issuance  of  the  writ  was  waived 
and  demurrer  to  the  petition  was  filed,  and 
the  questions  therefore  Involved  are  present- 
ed on  demurrer  to  the  petition. 

The  first  proposition  presented  is  that  the 
act  of  March  12,  1903,  is  unconstitutional  and 
void  for  the  reason  that  it  is  in  conflict  with 
section  2  of  article  7  of  the  state  Constitu- 
tion. That  section  reads  as  follows:  "The 
Legislature  shall  provide  such  .revenue  as 
may  be  needful,  by  levying  a  tax  by  valua- 
tion, so  that  every  person  or  corporation  shall 
pay  a  tax  in  proportion  to  the  value  of  his, 
her  or  its  property,  except  as  in  this  article 
hereinafter  otherwise  provided.  The  Legis- 
lature may  also  Impose  a  license  tax  (both 
upon  natural  persons  and  upon  corporations, 
other  than  municipal,  doing  business  in  this 
state);  also  a  per  capita  tax;  Provided,  the 
Legislature  may  exempt  a  limited  amount  of 
improvements  upon  land  from  taxation."  It 
will  be  observed  that  the  Constitution  author- 
izes the  Legislature  to  impose  a  license  tax 
both  upon  natural  persons  and  corporations, 
other  than  municipal,  doing  business  in  this 
state.  This  provision  of  the  Constitution 
therefore  limits  the  power  of  the  Legislature 
to  impose  a  license  tax  to  those  persons  and 
corporations  that  are  "doing  business."  It  is 
conceded  by  counsel  for  the  state  here  that 
the  Legislature  would  have  no  power  or  au- 
thority to  Impose  a  license  tax  upon  the  mere 
right  or  privilege  of  owning  or  holding  prop- 
erty, nor  would  it  have  the  right  to  impose 
a  license  on  one  owning  and  keeping  a  bil- 
liard table  in  bis  home  for  amusement  or 
recreation.  The  power  to  Impose  such  a  tax 
extends  only  to  the  business  as  contradis- 
tinguished from  .the  ownership  or  possession 
or  right  of  ownership  of  the  projwrty.  The 
objection  that  is  made  to  this  statute  Is  that 
it  imposes  such  license  tax  on  "each  pro- 
prietor or  keeper  of  a  billiard  ♦••  ta- 
ble." The  petitioner  claims  that  the  Legisla- 
ture went  beyond  its  constitutional  power 
and  authority  in  attempting  to  Impose  such  a 
license  tax  upon  all  keepers  or  proprietors 
of  such  property,  instead  of  imposing  It  upon 
those  only  who  may  use  the  tables  in  doing 
business,  and  that,  therefore,  the  act  must !« 
held  invalid.  If  the  general  language  used  in 
this  statute  la  to  be  read  and  understood  In- 
dependent of  and  separate  from  the  Constitu- 
tion Itself,  then  it  is  undoubtedly  too  com- 
prehensive, and  covers  a  class  of  persons  that 
cannot  be  subjected  to  such  tax.    Counsel  for 


the  state  Insists,  however,  with  very  much 
reason  and  logic,  that  this  statute  must  be 
read  in  the  light  of  and  In  connection  with 
the  Constitution,  and  that  It  will  be  presumed 
that  the  Legislature  In  passing  the  act  in- 
tended to  enact  a  constitutional  statute  and 
to  keep  within  Its  constitutional  power  and 
authority,  and  that  consequently  the  statute 
was  written  with  section  2  of  article  7  of  the 
Constitution  in  mind,  and  was  made  and  in- 
tended to  apply  only  to  "proprietors  or  keep- 
ers of  billiard  tables"  who  were  tislng  them 
in  "doing  business." 

In  examining  the  authorities  on  this  propo- 
sition we  find  considerable  conflict;  but  that 
conflict  does  not  exist  so  much  among  the  de- 
cisions of  the  state  courts  as  it  does  between 
the  decisions  of  the  courts  of  the  several 
states  and  a  line  of  federal  decisions.  In  Re 
Opinion  of  the  Justices,  41  N.  H.  553,  the 
Supreme  Court  of  New  Hampshire  was  con- 
sidering a  statute  which  in  terms  was  broad- 
er than  that  permissible  under  the  Constitu- 
tion and  an  act  of  Congress,  and  covered  a 
class  of  persons  that  it  was  not  comi)etent 
for  the  Legislature  to  deal  with.  In  discuss- 
ing the  purpose  and  intent  of  the  legislatiou 
and  the  rule  of  construction  and  interpreta- 
tion in  such  case,  the  court  said:  "If  the  in- 
tention of  any  part  of  the  act  determined  up- 
on settled  principles  of  legal  Interpretation, 
were  to  obstruct  or  impede  the  exercise  or  en- 
joyment of  any  right  secured  by  the  Constitu- 
tion of  the  United  States,  or  by  any  constitu- 
tional law  of  the  United  States,  that  part 
would  be  unconstitutional.  But  If  the  inten- 
tion thus  determined  were  merely  to  estab- 
lish, regulate,  or  guaranty  rights  or  privi- 
leges consistent  with  the  Constitution  and 
laws  of  the  United  States  in  a  mode  not  in 
conflict  with  either,  and  if  the  act  would  con- 
stitutionally apply  to  a  large  class  of  cases 
that  do  and  will  exist',  it  would  not  be  ren- 
dered unconstitutional  by  the  fact  that,  liter- 
ally construed,  its  language  might  be  broad 
enough  to  extend  to  a  few  exceptional  cases 
where  It  could  not  constitutionally  apply, 
since,  upon  settled  principles  of  construction, 
the  latter  are  as  fully  and  effectually  excepted 
by  necessary  Implication  as  If  the  statute  had 
contained  an  express  proviso  that  it  should 
not  extend  or  apply  to  such  cases.  The  rule 
of  construction  universally  adopted  is  that 
when  a  statute  may  constitutionally  operate 
upon  certain  persons,  or  in  certain  cases, 
and  was  not  evidently  Intended  to  conflict 
with  the  Constitution,  It  is  not  to  be  held  un- 
constitutional merely  because  there  may  be 
persons  to  whom  or  cases  in  which  It  cannot 
constitutionally  apply;  but  It  is  to  be  deemed 
constitutional,  and  to  l>e  construed  not  to 
apply  to  the  latter  persons  or  cases  on  the 
ground  that  courts  are  bound  to  presume  that 
the  Legislature  did  not  Intend  to  violate  the 
Constitution."  In  State  v.  Smiley.  65  Kan. 
240,  69  Pac.  199.  67  L.  R.  A.  WS,  the  Supreme 
Court  of  Kansas  had  under  consideration  an 
anti-trust  statute  which  was  more  sweeping 
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and  comprehensive  than  was  permissible  by 
the  Constitution.  The  Supreme  Court  In 
passing  on  the  question  said:  "In  immediate 
connection  with  the  subject  Just  discussed 
the  question  arises  whether,  assuming  the 
general  phraseology  of  the  statute  to  be  com- 
prehensive of  classes  of  persons  who  cannot 
be  rightfully  included  therein,  the  whole 
enactment  l)ecomes  nullified  thereby.  The 
general  doctrine  is  that  only  the  Invalid  parts 
of  a  statute  are  without  legal  efficacy.  This 
is  qualified  by  the  furttier  rule  that,  if  the 
void  and  valid  parts  of  the  statute  are  so 
connected  with  each  other  in  the  general 
scheme  of  the  act  that  they  cannot  be  sepa- 
rated without  violence  to  the  evident  intent 
of  the  Legislature,  the  whole  must  fail. 
These  rules  are  of  every  day  enforcement  in 
the  courts."  The  Kansas  court  in  consider- 
ing the  diversity  of  opinion  between  the  state 
and  federal  courts  pointed  out  the  fact  that 
the  federal  courts  have  to  do  principally  with 
acts  of  .Congress,  and  that  In  determining 
whether  such  acts  are  constitutional  they 
have  to  deal  with  them  In  the  light  of  the 
powers  of  Congress;  in  other  words,  that 
Congress  lias  absolutely  no  i>ower  of  legisla- 
tion other  than  that  specifically  granted  by 
the  Constitution  of  the  United  States,  while, 
on  the  other  hand,  a  state  Legislature  has 
absolute  and  plenary  power  of  legislation  ex- 
cept as  restricted  by  the  Constitution.  After 
considering  these  two  propositions  at  some 
length,  the  court  said:  "A  power  which  Is 
specifically  limited  cannot  be  allowed  to  ex- 
press itself  in  general  terms,  and  a  limita- 
tion of  the  general  language  to  the  specific 
power  will  not  be  implied.  On  the  other 
hand,  however,  a  power  which  is  unlimited, 
except  as  specifically  prohibited,  may  express 
Itself  In  general  terms,  and  the  specific  in- 
stances of  limitation  will  be  implied  as  pro- 
visos. This  furnishes  a  rational  basis  of  dis- 
crimination between  rules  of  interpretation 
applicable  in  the  respect  under  consideration 
to  federal  and  state  legislation.  Congress 
cannot  legislate  on  all  subjects,  as  can  a 
state  Legislature.  Therefore  its  enactments 
must  show  on  their  face  their  application  to 
that  which,  as  matters  of  constitutional  limi- 
tation, they  should  be  confined." 

In  passing  to  the  final  conclusion  that 
court  reached  as  to  the  rule  it  would  fol- 
low, it  Is  said:  **Wc  construe  the  general 
words  of  our  statute  to  be  comprehensive 
only  of  those  cases  which  are  the  rightful 
subjects  of  legislation  of  the  kind  in  ques- 
tion. However,  we  disavow  doing  so  merely 
In  order  to  shelter  the  statute  under  the  rule 
mentioned,  but  because  the  ancient  estab- 
lished and  wise  canon  of  interpretation  re- 
quires it  to  be  done.  Sporadic  and  anomalous 
cases  indicating  to  the  contrary  may  be 
found,  as  they  may  be  found  to  the  contrary 
of  every  settled  accepted  doctrine  of  the 
law;  but  the  rule  that  the  general  words  of 
statutes  will  be  restricted  In  application  to 
cases  presumptively  within  the  legislative  la- 


tent has  been  so  long  accepted  as  a  cardinal 
principle  that  its  occasional  denial,  even  by 
the  most  learned  of  courts,  fails  utterly  of 
adverse  Impression." 

Counsel   for  petitioner   in  this  case  cites 
Williamson  v.  United  States,  28  Sup.  Ct.  163, 

52  L.  Ed.  ,  In  which  the  Supreme  Court 

of  the  United  States,  In  considering  the  scope 
of  a  statute,  held  that  an  act  of  Congress 
authorizing  the  Commissioner  of  the  Gen- 
eral Land  Office  to  establish  rules  and  regula- 
tions for  the  enforcement  of  the  statute  can- 
not be  held  to  have  authorized  him  to  adopt 
rules  and  regulations  purely  destructive  of 
the  rights  granted  by  the  act  of  Congress, 
nor  which  would  amount  to  additional  leg- 
islation on  the  subject  This  decision  was 
evidently  intended  as  a  wholesome  rebuke  to 
departmental  and  bureaucratic  legislation, 
and  was  most  likely  meant  by  the  highest 
court  of  the  land  as  a  notice  to  those  depart- 
ments that  they  must  act  within  the  law,  in- 
stead of  attempting  themselves  to  make  laws. 
No  such  question  arises  here.  In  fact,  there 
is  no  similarity  whatever  between  the  prin- 
ciple of  law  presented  in  that  case  and  the 
construction  of  the  statute  under  considera- 
tion here.  We  are  fully  satisfied  that  the 
act  of  the  Legislature  authorizing  the  impos- 
ing of  a  license  tax  on  the  keepers  and  pro- 
prietors of  billiard  tables  is  constitutional 
and  valid,  and  that  it  should  properly  be 
construed  In  connection  with  the  Constitu- 
tion as  covering  only  those  cases  contem- 
plated by  the  Constitution  and  excluding 
those  on  which  the  legislative  authority  could 
not  act.  This  statute  was  under  considera- 
tion by  this  court  in  State  v.  Jones,  9  Idaho, 
G83,  75  Pac.  819.  In  that  case  the  table  was 
kept  in  very  much  the  same  manner  as  the 
table  petitioner  Is  maintaining.  No  charge 
was  made  for  its  use,  and  it  was  kept  as  a 
kind  of  an  adjunct  or  leader  to  the  saloon 
business.  The  contention  was  there  made 
that  its  use  was  free,  and  it  was  therefore 
not  kept  in  doing  a  business  within  the  mean- 
ing of  the  Constitution.  While  this  question 
was  not  squarely  passed  upon  In  so  many 
words  In  ttiat  decision,  yet  it  was  necessary 
for  the  court  to  hold  that  the  maintenance 
of  the  table  was  a  business  within  the  mean- 
ing of  the  Constitution  in  order  for  the  court 
to  arrive  at  the  conclusion  It  reached  in  the 
case.  We  do  not  think  it  is  essential  to  the 
collection  of  a  license  tax  on  such  a  table, 
used  under  the  circumstances  existing  in  this 
case,  that  the  proprietor  of  the  table  charge 
any  separate  and  specific  compensation  for 
the  use  of  the  table.  A  billiard  table  may  be 
used  independently  of  any  other  business — 
may  be  nsed  for  hire  or  free.  It  may  also 
be  used  In  connection  with  otber  business, 
such  as  the  saloon  business.  The  fact  that 
it  is  used  in  connection  with  the  saloon  busi- 
ness clearly  brings  it  within  the  provisions 
of  the  Constitution  in  the  sense  of  "doing 
business."  The  saloon  business  might  rim 
without  the  billiard  table,  and  so  might  the 
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table  be  run  witbout  the  saloon.  The  fact, 
however,  that  either  one  may  run  and  do 
business  without  the  other  and  may  pay  a 
license  therefor  does  not  prevent  both  being 
carried  on  together,  and  the  fact  that  the 
billiard  table  Is  used  as  a  bait  for  custom 
for  the  saloon,  and  no  charge  is  made  for  the 
use  of  the  table, .  does  not  talie  It  out  of  the 
category  of  doing  business.  If  the  proprietor 
of  this  table  had  it  in  his  residence,  and 
there  used  it  for  amusement  and  recreation 
and  Invited  his  friends  or  gueflts  to  use  It, 
it  would  be  on  quite  a  different  footing. 
There  it  would  be  kept  and  used  purely  as 
a  pastime  and  for  amusement  and  recreation 
at  a  place  where  no  business  Is  carried  on — 
at  a  place  other  than  a  business  house — and 
would  clearly  not  be  subject  to  a  license  tax. 
Tlie  proprietor  cannot,  however,  escape  tax- 
ation under  the  guise  or  pretext  that,  while 
he  has  it  in  his  saloon  and  place  of  business, 
it  is  kept  for  the  amusement  and  recreation 
of  his  customers,  and  not  for  the  purpose 
of  hire  or  doing  business. 

Counsel  for  petitioner  has  cited  a  number 
of  cases  where  It  was  attempted  to  Impose 
license  tax  wherein  the  courts  have  held  that 
the  object  or  thing  on  which  the  tax  was 
imposed  could  not  be  termed  or  classed  "busi- 
ness," and  among  these  cases  is  the  case  of 
Ilewin  V.  City  of  Atlanta,  121  Ga.  723,  49 
S.  E.  70.^,  67  L.  R.  A.  795.  In  that  case  the 
city  of  Atlanta  attempted  to  Impose  a  spe- 
cial license  tax  upon  merchants  who  kept 
trading  stamps  and  gave  them  out  to  their 
customers  in  the  retail  mercantile  business. 
The  court  there  held  that  such  a  tax  could 
not  be  imposed  on  the  trading  stamps  or  one 
keeping  them,  for  the  reason  that  such  a 
business  could  not  exist  alone  and  separate 
from  some  mercantile  or  trading  business  or 
concern ;  that  the  trading  stamps  were  of 
no  value  or  use  except  as  they  could  be  used 
by  the  merchant  in  connection  with  the  busi- 
ness of  selling  goods;  and  that,  therefore, 
the  stamp  business  was  only  a  part  of  the 
mercantile  business  which  the  merchant 
might  use  and  employ  in  his  business  or  not 
as  the  case  might  be.  The  court  held  that 
the  mercantile  business  could  exist  witbout 
the  use  of  the  trading  stamps,  but  that  the 
trading  stamp  business  could  not  exist  In- 
dependently, and  could  not  constitute  a  busi- 
ness of  itself  separate  and  apart  from  the 
im'rcantlie  business.  The  distinction  between 
that  case  and  the  one  at  bar  api)ear8  at 
once. 

The  other  cases  cited  by  counsel  are  read- 
ily capable  of  similar  distinction  from  the 
ciise  at  bar.  We  conclude  that  the  statute 
In  question  Is  constitutional,  and  that  the 
petitioner  was  maintaining  a  billiard  table 
in  ills  business  as  contemplated  by  se<-tion  2 
of  article  7  of  the  ConstltutUm,  and  that  he 
was  projierly  convlctetl.  Tlie  demurrer  to 
the  petition  is  sustained,  and  the  writ  will 
be  denied  and  the  petition  dismissed. 

SULLIVAN  and  STEWART,  JJ.,  concur. 


BARROW  V.  B.  B.  LEWIS   Lt'MBEB  CO. 

et  ai. 

(Supreme  Court  of  Idaho.    April  30,  1908.) 

1.  Appeal  —  DisMissAi,  —  Defective     Tbaic- 

BCRIPT. 

Where  the  certificate  to  a  transcript  Is  de- 
fective, and  a  motion  to  dismiss  the  appeal  is 
made  for  that  reason,  and  a  corrected  certifi- 
cate is  offered  at  the  hearing  of  the  motion,  the 
motion  will  be  denied. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  §  3HJ6.] 

2.  Master  and  Servant— Isjubt  to  Servant 
— Evidence— NoNsriT. 

Held,  that  the  court  did  not  err  in  over- 
ruling defendants'  motion  for  a  nonsuit  at  the 
close  of  plaiDtiff's  evidence. 

3.  Trial— Nonscit-DeniaIt-Waiver  or  Mo- 
tion. 

When  a  motion  for  a  nonsuit  is  made  at  the 
close  of  plaintiff's  evidence,  and  is  denied,  and 
the  defeaiLint  thereafter  submits  evidence  in 
support  of  his  defense,  he  waives  his  motion  for 
a  nonsuit  unless  be  renews  it  at  the  close  of  all 
the  evidence. 

[Ed.  Note. — For  rases  in  point,  see  Cent.  Dig. 
vol.  4G,  Trial,  $  982.] 

4.  Master  and  Servant— Relationship— Ev- 
idence. 

Hrld,  nnder  the  facts  of  this  case,  that  the 
plaintiff  when  acting  as  brakeman  was  acting  in 
the  capacity  of  a  servant  for  the  railroad  com- 
pany as  well  as  for  the  lumber  company. 

5.  Same— Care  Required  of  Master. 

A  corporation  that  maintains  a  railway  as 
a  part  of  its  lumber  mannfacturing  plant  is 
bonnd  to  exercise  ordinary  care  to  the  end  that 
such  road  shall  be  so  constructed  and  maintain- 
ed as  to  be  reasonably  safe  as  a  place  of  work 
for  its  employes. 

^Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  {§  218-223.] 

6.  Same— .■VsauMPTioN  or  Risk. 

Where  the  injured  servant  has  had  no  ex- 
perience, or  virtually  none,  in  dealing  with 
conditions  similar  to  those  which  he  was  requir- 
ed to  encounter  in  his  employment,  he  does  not 
assume  the  risk  connected  therewith,  which  risk 
he  would  have  been  conclusively  presumed  to 
appreciate  and  assume  if  he  had  been  engaj^ed 
for  a  sufficient  length  of  time  in  discharging 
similar  duties  under  similar  circumstances  to 
understand  the  risk  and  appreciate  the  defects 
in  the  machinery  with  which  be  is  working. 

7.  Trial— Instkuctions— CoNSTRutTTioN. 

Instructions  must  be  considered  together 
and  as  a  whole,  to  the  end  that  they  may  be 
properly  understood,  and  when  so  construed,  if 
they  fairly  and  fully  state  the  law  applicable 
to  the  evidence,  the  giving  of  them  is  not  error. 
although  detached  sentences  or  separate  char- 
ges considered  alone  might  be  erroneous  or  mis- 
leading. 
^Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Kootenai  Coun- 
ty;  William  W.  Woods.  Judge. 

.\ction  by  Peter  Barrow  against  the  B.  R. 
Lewis  Lumber  Company  and  others.  Judg- 
ment for  plaintiff,  and  defendants  appeal. 
Afflrmed. 

Cbas.  L.  lleitman  and  B>ank  T.  Post,  for 
appellants.  R.  E.  McFarlaud,  for  respond- 
ent 

SULLIVAN,  J.  This  action  was  brought  to 
recover  for  ix^rsonal  injuries  alleged  to  have 
been  sustained  by   rtjasou  of  the  negligent 
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and  careless  operation  of  a  logging  train  on 
the  Idaho  &  Northwestern  Railway  Com- 
pany line  of  road.  A  motion  was  made  to 
Htrike  the  transcript  from  the  files  and  dis- 
miss the  appeal,  for  the  reason  that  the  tran- 
script was  not  certified  as  required  by  law. 
At  the  hearing  a  corrected  certificate  was 
offered,  and  the  motion  was  denied.  Where 
the  certificate  to  a  transcript  is  defective,  and 
a  motion  to  dismiss  the  appeal  is  made  for 
that  reason,  and  a  correct  certificate  is  pre- 
sented and  offered  at  the  hearing  of  the  mo- 
tion, the  amended  certificate  will  be  admitted 
and  allowed,  and  the  motion  to  dismiss  de- 
nied. 

It  appears  from  the  record  that  the  B.  R. 
Lewis  Lumber  Company  and  the  Idaho  Be 
Northwestern  Railway  Company,  who  are  ap- 
pellants here,  are  corporations,  the  former 
organized  and  existing  under  the  laws  of  the 
state  of  Washington,  and  doing  business  in 
the  state  of  Idaho,  and  the  latter  organized 
and  existing  under  the  laws  of  the  state  of 
Idaho,  and  doing  business  in  this  state.  We 
shall  hereafter  refer  to  the  first-named  cor- 
poration as  the  lumber  company,  and  the  lat- 
ter corporation  as  the  railroad  company.  It 
appears  from  the  record  that  the  capital 
stock  of  the  railway  corporation  is  divided 
Into  600  shares,  and  that  the  lumber  company 
is  the  owner  of  505  of  said  shares.  It  ap- 
pears also  that  the  respondent  was  employ- 
ed by  the  lumber  company  to  drive  teams 
and  to  cut  and  skid  logs,  and  worked  at  that 
labor  for  a  period  of  3  days,  when  the  com- 
pany directed  and  required  him  to  suspend 
such  work,  and  to  perform  services  as  a 
brakeman  upon  the  logging  train  of  said  rail- 
road company.  It  appears  that  the  grade  of 
said  railroad  was  about  5  per  cent,  and  that 
it  was  the  custom  of  said  company  to  load  the 
cars  with  logs  and  then  bump  them  off,  and 
send  them  down  the  track  without  a  locomo- 
tive; that  the  respondent  had  assisted  in 
taking  one  or  two  trains  of  logs  down  said 
grade  prior  to  the  time  of  the  accident;  that 
the  train  to  which  the  accident  occurred  con- 
sisted of  10  loaded  cars;  that  there  were 
4  brakemen  on  said  train,  including  the  re- 
spondent; that  after  said  train  was  loaded 
with  logs  It  was  bumped  off  and  started  down 
the  grade,  and  at  a  curve  in  the  track  it, 
for  some  reason,  jumped  the  track,  piled  up 
and  broke  several  of  the  cars,  killed  one  of 
the  brakemen,  and  cut  the  respondent's  leg 
off  and  otherwise  injured  him. 

It  Is  alleged,  among  other  things.  In  the 
complaint  that  it  was  the  duty  of  the  appel- 
lants to  furnish  and  provide  the  respondent 
a  safe  place  to  work  in  and  at,  and  to  keep 
and  maintain  their  line  of  railroad  and  rail- 
way track  in  proper,  suitable,  and  safe  con- 
dition for  said  logging  trains  and  cars  to  run 
over  and  upon,  and  to  equip  and  provide  their 
said  logging  trains  and  cars  with  proper, 
suitable,  and  safe  brakes  aud  other  operating 
appliances,  aud  to  run,  operate,  pull,  and 
propel  said  logging  trains  and  cars  with  prop- 


er, suitable,  and  safe  railway  locomotives, 
and  to  start,  move,  and  control  said  logging 
trains  and  cars,  when  loaded  with  saw  logs 
and  timbers,  with  and  by  means  of  such  rail- 
way locomotives ;  but  that,  disregarding  their 
said  duty  In  the  premises,  and  in  this  respect, 
they  knowingly,  carelessly,  and  negligently 
constructed  said  railroad  and  railway  track 
in  such  manner  that  the  railroad  cross-ties 
were  loosely  and  insecurely  laid  and  placed 
upon  the  ground  without  any  filling  or  bal- 
last between  the  same  to  bold  the  same  lu 
place,  and  the  rails  thereon  and  across  and 
over  which  said  logging  trains  and  cars  ran 
and  were  operated  were  Insecurely  fastened 
to  said  cross- ties  aud  were  insufficiently  nail- 
ed and  spiked  thereto ;  and  at  all  of  the  times 
mentioned  they  knowingly,  carelessly,  and 
negligently  kept  and  maintained  said  rail- 
road and  railway  track  In  said  unsafe  con- 
dition, and  knowingly,  negligently,  and  care- 
lessly neglected  to  equip  and  provide  said 
logging  trains  and  cars  with  suitable  and 
safe  brakes  and  operating  appliances,  and 
locomotives  with  which  to  start,  proi)el,  and 
pull  the  same,  whereby  and  by  reason  thereof 
said  railroad  and  railway  track  and  said  log- 
ging trains  and  cars  were  rendered  and  re- 
mained dangerous  and  unsafe  to  work  in, 
upon,  and  about;  that  there  Is,  and  at  all 
of  said  times  was,  a  steep  grade  between 
camp  No.  3  and  Mica  Bay.  It  Is  also  alleged 
that  the  plaintiff  was  inexperienced  as  a 
brakeman,  and  bad  never  worked  upon  a 
train  or  railway  care  In  the  capacity  of  brake- 
man  prior  to  the  time  that  be  commenced  to 
work  for  the  lumber  company,  that  ail  of 
wlilch  was  well  kuown  to  the  appellants;  that 
the  dangerous  and  unsafe  condition  of  said 
railroad  and  railway  track  were  at  all  times 
known  to  the  appellants  and  unknown  to  the 
respondent;  and  that  the  handbrakes  on 
said  logging  trains  and  oars  were  imperfect, 
insufficient,  and  defective,  and  were  Inade- 
quate to  hold  or  manage  said  logging  trains 
and  care  In  the  absence  of  a  railway  locomo- 
tive, all  of  which  was  well  known  to  the  ap- 
pellants and  wholly  unknown  to  the  respond- 
ent and  could  not  have  been  discovered  or  de- 
tected by  him  prior  to  the  time  of  the  acci- 
dent ;  that  on  the  10th  of  AprU,  1906,  while 
respondent  was  in  the  performance  of  his 
duties  as  a  brakemau,  the  appellants  know- 
ingly, carelessly,  and  negligently  undertook  to 
take  and  run  a  logging  train  down  the  grade 
on  said  railway  to  Mica  Bay  without  the  aid 
of  a  railway  locomotive,  and  carelessly  and 
negligently  started  said  logging  train  down 
said  grade  by  bumping  the  engine  which  was 
used  for  loading  said  cars  against  the  rear 
end  of  said  train,  and  that  while  said  logging 
train  was  going  down  said  grade  the  said 
rails  on  and  along  said  railroad  and  railway 
track,  by  reason  of  the  defective  and  Imper- 
fect manner  and  condition  in  which  they 
were  fastened  to  said  cross-ties  and  maintain- 
ed as  aforesaid,  and  by  reason  of  the  careless 
and  negligent  manner  and  condition  In  which 
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said  cross-ties  were  laid  and  maintained  up- 
on and  across  the  ground  wltliout  any  filling 
or  ballast  as  aforesaid,  spread  and  separated, 
and  tore  loose  from  said  rails,  wiiereby,  and 
by  reason  wliereof,  tlie  said  logging  train  was 
tlirown  off  said  railroad  and  railway  tracli 
and  wrecked,  and  plaintiff  was  thereby  Tio- 
lently  and  with  great  force  thrown  from  said 
logging  train  upon  the  ground,  and  was  run 
over  by  said  logging  train,  and  his  right  leg 
cut  off,  and  was  thereby  otherwise  greatly 
Injured  in  his  baclc,  hip  and  ribs;  that  in 
going  down  said  grade  and  laefore  being 
thrown  from  said  railroad  and  railway  tract:, 
the  said  logging  train  was  running  at  a  high 
rate  of  speed  which  could  not  be  checlied  or 
controlled  by  or  with  said  hand  bralces.  al- 
though said  hand  braises  were  set  to  their 
fullest  capacity,  but  were  insufficient  and  in- 
adequate to  checlc,  manage,  or  control  said 
logging  train ;  tiiat  said  accident  was  wholly 
caused  by  the  carelessness  and  negligence  of 
defendants  in  maintaining  their  said  railroad 
and  railway  track  in  an  unsafe  and  danger- 
ous condition,  and  in  carelessly  and  negli- 
gently failing  to  provide  and  equip  their  said 
Jogging  train  and  cars  with  suitable,  ade- 
<iuate,  and  safe  brakes  and  railway  locomo- 
tives, and  that  all  during  the  performance  of 
bis  said  duties  as  brakeman,  and  at  the  time 
of  said  accident  and  injuries  complained  of, 
plaintiff  was  exercising  due  care  and  cau- 
tion, and  was  injured  as  aforesaid  without 
any  fault  or  negligence  on  his  part. 

The  respondent  prayed  for  $25,000  dam- 
ages. The  appellants  each  separately  an- 
swered, denying  many  of  the  material  allega- 
tions of  the  complaint,  and  set  up  as  an  af- 
firmative defense  that  the  respondent,  with 
other  of  his  fellow  servants,  contrary  to  the 
express  orders  and  directions  of  his  employer 
and  over  and  against  its  protest,  got  upon  a 
loaded  log  train  detached  from  the  locomotive 
used  to  move  the  same,  and  for  the  purpose 
of  carrying  out  his  own  designs  and  purposes, 
and  entirely  independent  of  his  employment, 
and  acting  entirely  outside  thereof,  he  caused 
the  brakes  and  blockage  holding  said  train 
to  be  released  and  removed,  to  the  end  that 
said  logging  train  would  move  down  the 
grade,  commencing  at  the  point  where  said 
train  was  stationed ;  and  that  by  so  doing  he 
caused  said  train  to  start  and  run  with  great 
velocity  down  said  grade,  and,  because  of 
said  great  velocity,  said  cars  left  the  track 
on  a  curve  therein;  that  said  plaintiff  climb- 
ed upon  and  was  riding  upon  said  cars  when 
they  left  the  track  as  aforesaid,  and  either 
sprang  from  or  was  thrown  therefrom  at  or 
about  the  time  said  cars  left  the  track  as 
aforesaid;  that  at  the  time  of  getting  on  said 
cars,  and  at  the  time  of  starting  the  same, 
and  thereafter  until  said  accident,  the  said 
plaintiff  should  have  known,  and  did  know, 
that  to  start  said  train,  or  to  ride  thereon 
when  started  without  a  locomotive  attached, 
was  dangerous,  and  should  have  known,  and 
did  know,  at  ail  times,  that  he  and  bis  fellow 


workmen  were  forbidden  to  start  or  be  upon 
said  train  without  an  engine  attached  there- 
to; that  any  and  all  injuries  sustained  by 
the  plaintiff  at  the  time  alleged  in  the  com- 
plaint were  occasioned  solely  and  entirely 
by  the  negligence  and  carelessness  of  said 
plaintiff  and  of  his  fellow  servants,  and  were 
occasioned  while  acting  entirely  without  his 
duties  as  an  employ^,  and  acting  independ- 
ently and  not  for  his  employer  or  In  connec- 
tion with  the  work  or  enterprise  of  said  em- 
ployer ;  that,  in  doing  the  things  hereinbefore 
alleged  in  this  affirmative  defense,  the  said 
plaintiff  assumed  any  and  all  risks  and  haz- 
ards which  were,  or  might  be,  occasioned  by 
Ills  said  acts,  directly  or  Indirectly,  and  tliat 
part  of  the  agreement  under  which  he  was 
employed  was,  and  part  of  the  consideration 
of  bis  employer  was,  that  he,  the  plaintiff, 
should  assume  any  and  all  risks  and  hazards 
incident  to  doing  any  of  the  things  in  the 
complaint,  or  in  this  affirmative  defense  here- 
inbefore alleged. 

Upon  the  issues  thus  made,  the  cause  was 
tried  by  the  court  with  a  jury,  and  a  verdict 
was  returned,  and  judgment  entered  in  favor 
of  the  plaintiff  for  $C,000  damages  and  costs. 
The  appeal  is  from  the  Judgment  and  the  or- 
der denying  a  new  trial.  At  the  close  of  the 
plaintiff's  testimony,  each  of  the  appellants 
interposed  a  motion  for  a  nonsuit  based  on 
the  grounds  that  there  was  no  evidence  estaln 
llshing  negligence  against  the  defendants; 
that,  if  any  negligence  was  shown,  it  was  not 
the  proximate  cause  of  the  accident  or  In- 
jury; that  the  evidence  established  that  the 
plaintiff  himself  was  familiar  with  and  ap- 
preciated all  the  risks  and  hazards  incident 
to  the  work  he  was  engaged  In  at  the  time 
and  prior  to  the  accident,  and  that  he  assum- 
ed such  risk  and  hazard;  that  the  plaintiff 
was  guilty  of  negligence  himself,  which  caus- 
ed or  contributed  to  the  accident  and  Injury ; 
that  the  evidence  established,  if  there  was 
any  person  or  party  guilty  of  negligence  other 
than  the  plaintiff,  such  person  was  a  fellow 
servant  of  the  plaintiff. 

The  overruling  of  said  motions  is  assigned 
as  the  first  error.  We  have  made  a  careful 
examination  of  the  evidence  introduced  by 
the  plaintiff  in  support  of  the  allegations  of 
bis  complaint,  prior  to  the  time  said  motions 
were  made.  We  are  fully  satisfied  that  the 
plaintiff  made  a  prima  facie  case  before  the 
motion  for  a  nonsuit  was  made,  and  that  the 
court  did  not  err  in  overruling  that  motion. 
After  said  motions  were  denied,  appellants 
proceeded  to  introduce  their  evidence.  It 
was  held  by  this  court  in  Shields  v.  Johnson, 
12  Idaho,  329,  85  Pac.  972,  that  after  a  mo- 
tion for  a  nonsuit  bad  been  denied,  and  the 
defendant  submitted  evidence  in  support  of 
his  defense,  he  waived  his  motion  for  a  non- 
suit, and  must  accept  the  verdict  of  the  jury, 
unless  he  renews  such  motion  at  the  close  of 
all  the  evidence.  The  court  did  not  err  In 
denying  said  motions  for  a  nonsuit. 
It  is  next  contended  that.  Irrespective  of 
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all  questions  of  law  and  fact  to  be  considered 
in  the  case  with  reference  to  the  lumber  com- 
pany, no  case  has  been  made  against  the 
railroad  company.  This  suggestion  proceeds 
upon  the  theory  that  the  railroad  company 
was  not  operating  Its  line  of  road,  or  that  re- 
.  spondent  was  not  In  the  employ  of  the  rail- 
road company.  It,  however,  appears  from 
the  record  that  the  lumber  company  was  the 
owner  of  695  shares,  out  of  a  total  of  600 
shares  of  the  capital  stock  of  said  railway 
company;  that  5  shares  thereof  were  held 
by  parties  to  qualify  them  as  directors,  and 
we  think  It  sufficiently  appears  from  the  rec- 
ord that  both  corporations  are  liable  for  the 
damages  sustained  by  the  respondent.  It  Is 
true,  the  same  authority  that  employed  the 
plalntlfT  to  drive  teams,  cut  and  skid  logs, 
directed  him  to  act  as  brakeman  on  the  log- 
ging train,  and  he  did  so  act,  apparently  with 
the  full  knowledge  and  consent  of  the  railway 
company,  and  we  think  from  the  facts,  as 
they  appear  from  the  record,  that  the  railroad 
company  owed  plaintiff  the  duty  a  master 
owes  bis  servant,  as  the  plaintiff  was  acting 
In  the  capacity  of  a  servant  for  the  railroad 
company. 

It  Is  contended  by  counsel  for  appellant 
that  the  plaintiff  knew  the  condition  of  the 
roadbed,  as  he  had  walked  over  it  the  day 
before,  and  he  had  ridden  over  It  on  a  log- 
ging train  two  days  before,  and  on  the  Jam- 
mer or  loader  the  same  day;  that  he  was  of 
mature  years,  experienced,  and  Intelligent, 
and  that  he  knew  as  much  about  the  condi- 
tion of  the  road  as  the  railroad  company  it- 
self, and  for  that  reason  they  were  on  an 
equality;  and  that  if  there  were  any  risks 
because  of  the  failure  to  baltast  said  road  be 
assumed  them;  and  that  It  appears  that  the 
brakes  and  other  operating  appliances  were 
those  usually  used  on  logging  roads;  that  if 
taking  said  train  of  logs  down  said  grade 
without  a  locomotive  was  a  dangerous  per- 
formance, plaintiff  was  one  of  the  actors,  and 
cannot  recover  because  he  assumed  the  risks 
and  was  guilty  of  contributory  negligence. 
We  have  gone  carefully  over  the  evidence, 
and  are  unable  to  concur  In  said  contentions 
of  counsel.  The  evidence  on  the  part  of  the 
appellants  sbow^s  that  after  the  wreck  the 
brakes  on  said  cars  were  found  to  be  proper- 
ly set,  and  it  nowhere  appears  that  the 
brakeman  on  said  train  had  been  negligent 
In  any  manner,  but  it  does  appear  that 
It  was  negligence  on  the  part  of  the  appel- 
lants to  undertake  to  send  a  train  of  10  cars, 
loaded  with  logs,  down  said  grade  with  four 
brakemen  and  without  a  locomotive.  It  fur- 
ther appears  from  the  evidence  that  the  re- 
spondent knew  nothing  about  the  railroad 
business;  that  he  had  reason  to  and  did  be- 
lieve that  the  railroad  company  considered 
that  method  of  taking  trains  over  said  track 
safe.  It  suflttdently  appears  from  the  evi- 
dence that  It  was  dangerous  to  take  such  a 
train  loaded  as  it  was  down  said  grade  with- 
out a  locomotivet  with  only  four  men  at  the 


brakes,  and  on  account  of  the  Inexperience 
and  want  of  knowledge  on  the  part  of  re- 
spondent, it  was  unknown  to  him,  and  that 
he  was  unable  to  detect  and  discover  that 
such  a  method  of  sending  the  train  down  said 
grade  was  dangerous.  But  it  appears  that 
that  fact  was  known  and  understood  by  the 
appellants.  In  their  answers,  they  allege 
that  the  respondent  and  his  fellow  employes 
were  forbidden  to  take  said  train  down  said 
track  without  a  locomotive,  and  did  so  in 
violation  of  such  order.  They,  howevwr,  fail- 
ed to  Introduce  any  evidence  whatever  in  sup- 
port of  that  allegation,  and  the  evidence 
shows  that  the  usual  method  of  taking  such 
trains  over  said  track  was  without  a  loco- 
motive. It  Is  Incumbent  upon  any  one  main- 
taining a  sawmill  and  railway  plant  in  con- 
nection therewith  to  put  and  maintain  the 
same  In  a  reasonably  safe  condition,  as  em- 
ployes generally,  on  account  of  inexperience, 
are  not  able  to  judge  of  the  safety  of  the  ap- 
pliances or  machinery  used  by  tbem  In  their 
employment,  especially  a  railroad.  The  rule 
applicable  in  this  case  is  clearly  stated  In 
section  67,  1  Master  &  Servant,  Labatt,  as 
follows:  "The  general  rule  is  that  any  per- 
son who  maintains  a  railway  as  a  part  of  his 
plant  is  bound  to  exercise  ordinary  care,  to 
the  end  that  It  shall  be  so  constructed  and 
maintained  as  to  be  reasonably  safe  as  a 
place  of  work.  For  the  purposes  of  this  rule, 
It  is  immaterial  whether  the  employer  is,  as 
Is  usually  the  case,  a  company  engaged  In 
transportation  as  a  common  carrier,  or  a 
company  or  individual  operating  a  railway 
as  an  accessory  to  some  other  business — as,  a 
coal  company,  or  a  lumber  manufacturer 
who  owns  and  conducts  a  railroad  running 
from  bis  mill  to  the  timber.  It  Is  also  clear 
that  the  employer  is  equally  liable  whether 
he  constructed  the  track  through  his  own 
agents  or  acquired  it  after  Its  completion  by 
another  party."  See,  also,  4  Thompscm  on 
Negligence,  i  4021;  Stephens  v.  Blliott  (Mont.) 
92  Pac.  45.  While  it  is  contended  by  counsel 
that  respondent  was  a  "timber  Jack"  ot  long 
experience,  it  does  not  appear  that  he  had 
had  experience  with  logging  railways,  and 
the  evidence  shows  he  was  not  competent  to 
Judge  whether  such  railroad  track  and  the 
method  of  handling  the  logging  trains  there- 
on were  safe  for  the  purposes  Intended.  A 
railroad  track  with  the  trains  and  appliances 
thereon  may  not  be  safe,  and  an  employe  by 
reason  of  his  inexperience  could  not  appre- 
ciate such  danger,  although  he  may  have  ob- 
served their  conditions.  Such  a  one  Is  not 
necessarily  chargeable  with  notice  of  the 
defective  conditions  of  such  property  and  ap- 
pliances. In  section  .S95,  1  Master  &  Servant, 
Labatt,  the  author  says:  "In  many  instances 
where  the  injured  servant  had  bad  no  ex- 
perience, or  virtually  none.  In  dealing  with 
conditions  similar  to  those  which  he  was  re- 
quired to  encounter,  It  la  deemed  unwarrant- 
able to  take  the  case  from  the  jury,  or  over- 
ride a  verdict  In  bis  favor,  although  It  may 
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be  certain  that  tbe  risk  to  wbicb  the  Injury 
was  traceable  was  one  which  he  would  have 
been  conclusireiy  presumed  to  appreciate. 
If  he  had  been  engaged  for  a  longer  time 
in  discharging  similar  duties  under  similar 
circumstances.  •  •  • "  To  that  section  is 
attached  an  exhaustive  note  citing  many 
authorities  on  tbe  question  of  rislcs  not  deem- 
ed to  l>e,  as  a  matter  of  law,  comprehended 
without  special  experience.  The  evidence  in 
this  case  clearly  shows  that  the  respondent 
was  inexperienced  so  far  as  railroad  con- 
struction and  the  running  of  trains  were 
concerned,  and  for  that  reason  was  not  cap- 
able of  Judging  whether  it  was  safe  or  not  to 
talce  cars  down  said  traclc  and  grade  with- 
out an  engine,  or  taking  10  loaded  cars  down 
the  same  with  only  4  brakemen. 

The  next  contention  is  that  the  court  erred 
In  its  instructions  to  the  Jury  and  failure  to 
give  instructions  requested  by  appellant  It 
is  contended  that  the  third  instruction  given 
is  erroneous  in  two  vital  particulars.  Said 
Instruction  is  as  follows :  "The  Jury  are  fur- 
ther instructed  that  if  from  the  evidence  you 
l>elieve  that  at  the  time  alleged  in  the  com- 
plaint in  this  action,  and  while  the  plaintiff 
was  in  the  employ  of  the  defendants,  as  al- 
leged In  said  complaint,  he  was  injured 
through  the  negligence  of  defendant  in  failing 
to  provide  him  with  a  safe  place  in  and  at 
which  to  work,  as  is  alleged  in  said  complaint, 
your  verdict  should  be  for  the  plaintiff,  pro- 
vided that  if  from  the  evidence  you  believe 
that  such  injury  was  not  brought  alMUt 
through  the  negligence  or  fault  of  the  plain- 
tiff." It  is  contended  that  the  thought  ex- 
pressed in  said  instruction  is  that  the  master 
is  negligent  in  failing  to  provide  the  servant 
with  a  safe  place  in  which  to  work,  and  that 
the  settled  rule  of  law  In  regard  thereto  may 
be  stated  in  two  different  ways  that  have 
merely  a  shade  of  difference,  and,  in  illustrat- 
ing said  shade  of  difference,  counsel  states: 
"One  is  that  it  Is  the  duty  of  the  master  to 
use  reasonable  care  to  provide  the  servant 
with  a  reasonably  safe  place  to  work,  consid- 
ering the  character  of  the  work  being  under- 
taken ;  and  the  other  is  that  it  is  the  duty  of 
the  master  to  furnish  the  servant  with  a 
reasonably  safe  place  to  work,  considering  the 
character  of  the  work  being  undertaken." 
Counsel  also  contends  that  it  has  never  been 
held  that  it  is  the  duty  of  the  master  to  pro- 
vide the  servant  with  a  safe  place  to  work, 
and  that  failure  so  to  do  is  negligence  on  the 
part  of  the  master,  and  under  said  instruc- 
tion the  Jury  was  bound  to  find  a  verdict  for 
the  plaintiff.  There  might  be  something  in 
counsel's  contention  if  the  instruction  above 
quoted  stood  alone,  but,  as  it  does  not,  it  must 
be  considered  with  the  other  instructions  giv- 
en embodying  the  law  of  the  case  upon  the 
evidence  as  presented  upon  the  trial.  It  will 
not  do  to  select  an  instruction  here  and  there 
from  a  mass  of  instructions,  and  afflrni  or 
reverse  a  case  upon  a  consideration  of  such 
selected    instructions;    but    the    Instructiona 


must  all  be  taken  and  considered  together  and 
if  they,  as  a  whole,  state  the  law  aiiplii-al)Ie  ti> 
the  facts  In  the  case,  that  is  sulficiont.  and  tlio 
case  should  not  be  reversed.  It  is  not  re- 
quired tliat  the  entire  law  of  tbe  ciise  shall 
be  stated  in  a  single  instruction,  and  it  i.< 
therefore  not  improper  to  state  the  law  as  ai>- 
plicable  to  particular  questions  or  particular 
parts  of  the  case  in  separate  instructions,  and 
if  there  is  no  conflict  in  the  law  as  stated  iu 
different  instructions  and  ail  tbe  instructions 
considered  aa  a  series  present  the  law  appli- 
cable to  the  case  fully  and  fairly,  it  Is  suf- 
ficient 1  Blashfleid,  Instructions  to  Juries,  ( 
61.  The  court  gave  Instructions  2,  3,  4,  5,  9, 
11,  and  13  requested  by  the  defendants,  and 
we  think,  taking  all  of  the  instructions  to- 
gether, as  given  by  the  court  on  Its  own  mo- 
tion and  on  the  request  of  counsel  for  re- 
spective parties,  the  law  applicable  to  the  evi- 
dence of  the  case  and  tbe  issues  made  by  tlH> 
pleadings  is  fairly  and  fully  stated. 

Instructions  must  be  considered  all  togeth- 
er, to  the  end  that  they  may  be  properly  un- 
derstood, and  If  when  so  construed,  and,  as  a 
whole,  they  fairly  and  fully  state  the  law  ap- 
plicable to  the  evidence,  there  is  no  error 
in  giving  them,  although  detached  sentences 
or  separate  charges  considered  alone  might 
be  erroneous  or  misleading.  1  Blaahfield.  In- 
structions to  Juries,  {  385.  In  Tarr  v.  O.  S.  L. 
Ry.  Co.,  93  Pac.  937,  this  court  said :  "Again, 
we  bave  repeatedly  held  that  all  tbe  iustrm-- 
tions  given  in  a  case  must  be  read  and  consid- 
ered together  as  a  whole,  and  that,  where 
they  are  not  inconsistent  but  may  be  reason- 
ably and  fairly  harmonized,  it  will  be  assum- 
ed that  tbe  Jury  gave  due  consideration  to  the 
whole  Instruction,  rather  ttian  to  an  isolated 
portion  thereof.  Lufkins  v.  Collins,  2  Idaho. 
236,  10  Pac.  300 ;  State  v.  Corcoran,  7  Idaho. 
220.  61  Pac.  1034 ;  Hansen  v.  Haley,  11  Idaho. 
293,  81  Pac.  935;  State  v.  Bond,  12  Idaho. 
424.  86  Pac.  43 ;  State  v.  Neil  (Idaho)  90  Pac. 
SCO." 

The  court  did  not  err  in  giving  such  instruc- 
tions, and  it  did  not  err  in  rejecting  or  refus- 
ing to  give  certain  other  instructions  request- 
ed by  counsel  for  the  appellants.  After  con- 
sidering all  of  the  errors  assigned,  we  are 
fully  satisfied  that  the  Judgment  ought  to  be 
affirmed,  and  it  is  so  ordered,  with  costs  in 
favor  of  the  respondent 

AILSHIE,  C.  J.,  and  STEWART,  J.,  con- 
cur. 


VILLAGE  OP  HAILET  v.  RILEY. 

(Supreme  Court  of  Idaho.    March  12,  1008. 
On  Rehearing,  May  11,  1908.) 

1.  Waters— Desebt  Entry— Conveitance. 

Water  applied  to  a  desert  entry  for  the 
purpose  of  reoliiiming  the  same  does  not  become 
inseparable  tiierefrom,  and  may  be  conveyed 
separate  and  apart  from  a  conveyance  of  tiie 
land. 
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2.  Dkdicatiow— Toww  Site— Wateb  Eiqhts. 

The  making  and  filing  of  a  plat  laying  out 
a  town  site  upon  a  desert  entry  will  not  dedi- 
cate to  the  public  the  water  used  upon  the 
streets  and  alleys  of  said  town  site,  under  a 
water  right  subsequently  located  and  acquired. 

3.  Sake— EviDERCK. 

A  finding  that  a  desert  entryman  and  his 
successors  in  interest  intended  that  the  occu- 
pants of  a  town  site  should  have  the  free  use 
of  water  on  the  streets  of  such  town  site  is  not 
sufficient  to  show  a  perpetual  dedication  ot  said 
water  to  a  public  use. 

4.  Same. 

A  finding:  "That  the  use  of  water  on  the 
streets  of  a  town  site  is  necessary  for  a  reason- 
able enjoyment  of  the  streets  and  private  rights, 
and  public  convenience  and  accommodation, 
would  be  materially  affected  by  an  interruption 
of  the  use  of  the  water  on  the  streets  of  said 
town  site" — is  not  sufficient  to  show  an  intention 
to  dedicate  or  the  fact  of  dedication  of  such  wa- 
ter perpetually  to  a  public  use. 

5.  Same— Permissive  Use. 

Where  the  findings  of  fact  show  a  long  con- 
tinued use,  with  the  knowledge  of  the  owner,  of 
water  upon  streets  and  alleys  of  a  municipality, 
such  findings  are  not  inconsistent  with  a  permis- 
sive nse  and  a  license  to  use  the  same,  and  do 
not  show  an  intention  to  perpetually  dedicate 
the  same  to  a  public  use. 

6.  Same— USEB. 

To  constitute  dedication  by  user,  it  is  necesr 
sary  to  find  the  probative  facts  which  of  them- 
selves constitute  dedication,  or  the  ultimate  fact 
of  dedication.  It  is  not  enough  to  find  facts 
which  merely  have  a  tendency  to  prove  dedica- 
tion, as  the  use  found  to  exist  must  be  incon- 
sistent with  a  permissive  nse  or  a  mere  license. 

7.  TMAi/—PiNDiNa8— Issues. 

In  an  action  to  quiet  title  to  an  easement 
in  a  ditch  and  the  right  to  use  water  fiowing 
therein,  where  the  answer  interposes,  as  a  de- 
fense, the  statute  of  limitations  under  sections 
403C  and  4037  of  Rev.  St  1887,  it  Is  incum- 
bent upon  the  trial  court  to  make  a  finding  up- 
on such  defense,  unless  a  finding  thereon  would 
not  affect  or  control  the  judgment  or  call  for  a 
different  judgment  than  authorized  by  the  find- 
ings made. 

8.  Appeal— Review— Insufficient  Findings. 

Where  the  findings  and  conclusions  of  law 
do  not  support  the  judgment,  the  judgment  will 
be  reversed. 

On  Rehearing. 

9.  Dedication— Wateb   Riohts  —  Cowstbiio- 

TION. 

Under  the  facts  shown  in  this  case,  there 
has  been  such  a  dedication  of  water  to  the 
streets,  alleys,  and  lots  of  the  village  of  Hailey, 
within  the  purview  and  meaning  of  section  4, 
art.  15,  of  the  Constitution  and  the  statutes  of 
this  state,  that  the  water  cannot  hereafter  be 
withheld  from  such  streets,  alleys,  and  lots  to 
which  it  has  been  applied,  so  long  as  the  con- 
sumer pays  the  reasonable  rental  therefor,  as 
the  same  may  be  established  by  authority  of 
law,  and  to  that  extent  the  public  and  individu- 
al use  of  such  water  cannot  be  disputed  or  in- 
termpted. 

10.  EBTOPTESty— In  Pais— Application. 

The  doctrine  of  estoppel  in  pais  cannot  be 
applied  in  favor  of  the  public  against  the  prop- 
erty owner,  nnless  it  can  be  shown  that  he  has 
•rood  by.  and  by  his  action  or  silence  concur- 
red in  allowing  the  public  and  individuals  to  so 
use  and  enjoy  his  property  and  the  right  thus 
initiated,  that  thereafter  to  deprive  them  of  it 
would  work  an  injustice  or  fraud  upon  them 
and  invade  the  right  founded  on  the  presump- 
tion he  has  thus  allowed  to  be  raised. 

11.  Tbiai^-Findinqs— Oqncxusions  01'  Law. 

A  finding  to  the  effect  that,  unless  a  certain 
use  be  held  to  amount  to  a  dedication,  private 
rights  and  public  accommodation  would  be  ma- 


terially affected,  and  that  an  Interruption  or  ces- 
sation thereof  would  materially  affect  both  pub* 
lie  and  private  interests,  is  a  conclusion  of  law, 
rather  than  a  finding  of  fact,  and  it  Is  the  duty 
of  the  trial  court  to  find  the  facts  upon  which 
such  conclusion  must  necessarily  rest. 
(Syllabus  by  the  Court) 

Appeal  from  District  Court,  Blaine  Coun- 
ty;  Lyttleton  Price,  Judge. 

Action  by  the  village  of  Hailey  against  W. 
T.  Riley.  Judgment  for  plaintiff,  and  de- 
fendant appeals.    Reversed. 

See  92  Pa&  760. 

R.  M.  Angel  and  Richards  &  Haga,  for  ap- 
pellant. W.  A.  Brodhead,  Village  Atty.,  Mc- 
Fadden  &  Brodhead,  and  Sullivan  &  Sullivan, 
for  respondent 

STEWART,  J.  This  is  an  appeal  from  the 
Judgment.  The  record  presented  to  this  court 
consists  of  the  judgment  roll  and  a  statement 
of  the  case  settled  and  allowed  hy  the  trial 
court. 

The  plaintiff  alleges,  in  the  complaint: 
That  it  is  the  owner  and  In  possession  of  a 
public  easement  of  an  undivided  one-ninth 
interest  in  a  certain  ditch,  and  has  the  right 
to  convey  In  said  ditch,  known  as  the  "Big 
Ditch,"  taking  water  from  Wood  river,  in 
Blaine  county,  Idaho^  700  inches  of  water 
through  said  ditch  and  laterals;  that  it  is 
the  owner  and  in  the  possession  of  all  ditches 
and  laterals  for  the  purpose  of  conveying 
water  along,  over  and  upon  the  lots,  blocks, 
streets,  and  alleys  of  Hailey ;  and  that  it  is 
the  owner  of  a  public  easement,,  and  in  the 
possession  and  entitled  to  the  right  to  use  700 
inches,  under  four-inch  pressure,  of  the  waters 
of  Big  Wood  river,  tlirougb  said  ditch  and 
laterals,  for  irrigation  and  domestic  purposes. 
It  Is  then  alleged  that  the  defendant  claims 
some  interest  in  said  property  which  Is  with- 
out any  right  whatever.  Plaintiff  demands 
judgment  that  the  defendant  set  forth  his 
claim  to  said  property,  and  that  a  decree  be  en- 
tered adjudging  that  he  has  no  interest  in  said 
property,  and  that  the  plalntltTs  title  is  good 
and  valid,  and  that  the  defendant  be  enjoined 
from  asserting  any  claim  to  said  property. 

The  defendant  puts  in  issue  the  allegations 
of  the  complaint  by  denials,  and  alleges: 
That  in  April,  1883,  the  Oregon  Land  &  Im- 
provement Company  located  and  appropriated 
a  water  right  to  the  extent  of  6,000  Inches  of 
water  out  of  the  waters  of  Wood  river,  and 
constructed  the  canal  mentioned  in  plaintiff's 
complaint,  known  as  the  "Big  Ditcli,"  for  the 
purpose  of  carrying  and  conveying  said  water 
to  the  place  of  Intended  use,  and  prosecuted 
said  work  diligently  until  the  same  was  com- 
pleted to  the  full  carrying  capacity  appro- 
priated; that  this  defendant  and  his  predeces- 
sors in  interest  have  for  more  than  20  years 
been  In  the  sole,  exclusive,  complete,  absolute, 
and  undisputed  control,  possession,  and  man- 
agement of  said  ditch,  and  of  the  laterals 
connected  with  or  used  in  connection  there- 
with, and  of  the  water  flowing  in,  or  carried 
or  conducted  througii,  said  ditch  and  laterals, 
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to  the  fall  capacity  of  said  ditch,  to  wit, 
6,000  inchea;  that  for  more  than  20  years  be- 
fore the  commencement  of  this  action  the  de- 
fendant and  his  predecessors  In  Interest  hare 
been  the  sole,  exclusive,  absolute,  and  undis- 
puted owners  of  said  ditch  and  laterals,  and 
said  water  right  and  water  appropriation,  to 
the  full  capacity  of  said  ditch  and  laterals, 
and  daring  all  this  time  hare  exercised  and 
enjoyed  all  the  power  and  rights  of  owner- 
ship In  fee,  and  during  all  of  said  time  have 
received  and  collected  for  their  sole  and  ex- 
clusive use  and  benefit  the  rents,  profits,  and 
income  from  the  use  of  said  property ;  that, 
through  mesne  conveyances,  said  property  has 
been  transferred  and  conveyed  by  the  original 
owner  and  locators  to  this  defendant,  who  is 
now  the  sole,  exclusive,  and  absolute  owner 
thereof,  and  for  several  years  before  the  com- 
mencement of  this  action  has  had  the  sole, 
exclusive,  complete,  and  absolute  control  and 
management  of  said  ditch  and  laterals  and 
said  water  right  and  water  appropriation,  to 
the  full  capacity  of  said  ditch :  and  that  this 
defendant  and  his  predecessors  In  Interest 
have  for  more  than  20  years  paid  all  the 
taxes  levied  and  assessed  against  said  prop- 
erty. 

As  a  farther  defense,  the  defendant  pleads 
the  statute  of  limitations,  under  sections  4036 
and  4037  and  4060  of  the  Revised  Statutes  of 
1887.  Upon  the  Issues  thus  presented,  the 
court  made  his  findings  of  fact  and  conclu- 
sions of  law,  and  entered  a  decree  as  follows: 
"Wherefore,  by  reason  of  the  law  and  find- 
ings aforesaid.  It  Is  ordered,  adjudged,  and 
decreed:  Tliat  the  village  of  Hailey  Is  en- 
titled to  the  right  to  the  use  and  possession 
of  271.45  Inches  of  the  waters  of  Big  Wood 
river,  through  what  Is  known  as  the  Idaho  & 
Oregon  Land  Improvement  Company  Ditch, 
or  'Big  Ditch,'  and  laterals,  which  Is  taken 
from  said  Big  Wood  river  about  4%  miles 
north  of  the  village  of  Hailey,  Blaine  county, 
Idaho,  measured  under  a  four-inch  pressure, 
at  the  point  where  the  main  lateral  is  divert- 
ed from  said  ditch,  near  the  northeast  corner 
of  the  town  of  Hailey,  for  any  and  all  legiti- 
mate street  purposes  on  the  streets  and  al- 
leys of  the  said  village  of  Hailey.  That  the 
defendant  has  no  right,  title,  or  interest  what- 
ever in  the  plaintiff's  right  to  the  use  of  said 
water  or  any  part  thereof,  except  and  pro- 
vided, however,  that  If,  at  any  time  or  times, 
the  said  full  quantity  of  271.45  Inches  of 
water  shall  not  be  necessary  to  be  used  as 
aforesaid,  the  said  village  shall,  at  such  times, 
take  of  said  quantity  only  so  much  as  shall  be 
BO  necessary,  and  permit  the  remainder  to 
flow  uninterrupted  In  said  ditch.  That  the 
village  of  Hailey  has  an  easement  In  said 
Idaho  ic  Oregon  Laud  Improvement  Company 
Ditch,  or  'Big  Ditch,'  and  in  the  laterals 
extending  from  the  same  to,  along,  and  upon 
the  streets  and  alleys  of  said  village,  to  the 
extent  of  conveying  through  said  ditch  and 
laterals  271.45  inches  of  water;  and  the  de- 
fendant has  no  right,  title,  or  Interest  what- 
ever In  said  easement.    That  plaintiff  have 


Judgment  for  Its  costs  expended  herein, 
amounting  to  the  sum  of  1103.  Dated  Feb- 
ruary 2,  190a" 

By  the  pleadings,  the  Issaes  presented  to 
the  court  for  decision  are:  (1)  Is  the  plain- 
tiff the  owner  of  a  public  easement  and  la 
the  possession  of  an  undivided  one-ninth  in- 
terest in  what  Is  known  as  the  "Big  Ditch," 
taken  from  Wood  river  in  Blaine  county,  Ida- 
ho, and  an  equal  interest  in  the  laterals  ex- 
tending from  said  ditch  to  said  Tillage ;  and 
has  the  plaintiff  the  right  to  convey  700  inch- 
es of  water  through  said  ditch  and  laterals 
for  use  on  the  streets  of  said  city  or  village? 
(2)  Is  the  plaintiff  the  owner  and  in  the  pos- 
session of  any  and  all  ditdies  taken  from 
said  ditch  and  laterals  for  the  purpose  of  con- 
veying water  along,  over,  and  upon  the  lots, 
blocks,  streets  and  alleys  of  said  village  of 
Hailey?  (3)  Is  the  plaintiff  the  owner  of  a 
public  easement  In  the  possession  and  right 
to  the  use  of  700  inches  of  water,  measured 
under  a  four-Inch  pressure^  of  the  waters  of 
said  Big  Wood  river  through  said  ditdt  and 
laterals  for  Irrigation  and  domestic  purposes? 
(4)  Has  the  defendant  been  the  sole  and  ex- 
clusive owner  of  the  whole  of  the  property 
described  in  the  complaint  and  seised  and  pos- 
sessed of  the  same,  and  in  the  sole  and  ex- 
clusive control  thereof,  and  paid  taxes  there- 
on, for  a  period  of  time  exceeding  five  years? 

An  examination  of  the  findings  shows: 
That  the  court  found  that  the  village  of  Hail- 
ey is  a  municipal  corporation  organized  on 
April  21,  1903.  That  on  the  6th  day  of  De- 
cember, 1880,  John  Hailey  made  a  desert  en- 
try containing  484.70  acres,  and  in  the  spring 
of  1881,  laid  out  the  town  of  Hailey  into 
streets  and  alleys,  blocka  and  lots,  etc.,  and 
made  a  plat  of  the  same,  and  filed  said  plat 
In  the  county  recorder's  office  in  said  coimty 
on  the  10th  day  of  May,  1881.  That  on  the 
24th  day  of  August,  1882,  said  Hailey  filed  a 
revised  plat  of  said  town  of  Hailey,  embrac- 
ing the  same  land  included  in  the  original 
plat,  and  covering  substantially  all  of  said 
desert  entry.  In  1881,  John  Hailey  construct- 
ed a  ditch  from  Indian  creek  to  the  town  of 
Hailey  as  then  platted,  and  during  the  years 
1881  and  1882  conveyed  water  through  said 
ditch  from  Indian  creek  to  the  town  of  Hail- 
ey, and  used  the  same  on  the  streets  by  the 
inhabitants  of  said  town  for  irrigation  and 
other  street  purposes.  That  on  the  7th  day  of 
June,  1882,  said  Hail^  entered  into  an  agree- 
ment of  sale  with  the  Idaho  &  Oregon  Lend 
Improvement  Company,  agreeing  to  sell  to 
said  company  the  land  embraced  in  said  des- 
ert entry,  excepting  such  lots  as  had  previous- 
ly been  disposed  of;  said  Hailey  to  make 
proof  and  then  convey  according  to  said  agree- 
ment That  on  the  24th  day  of  March,  1883, 
the  Oregon  Land  ft  Improvement  Company 
located  a  water  right  for  12,000  inches,  to  bo 
taken  from  Wood  river  about  4V6  miles  above 
the  town  of  Hailey,  said  water  to  be  used  for 
irrigation  purposes  upon  said  desert  entry  and 
upon  other  claims,  and  In  the  summer  of  1883 
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constructed  what  Is  known  as  the  "Big 
Ditch,"  from  Wood  rirer,  and  In  the  fall  of 
1883,  and  every  summer  since,  water  has  been 
conveyed  through  said  ditch  to  the  town  of 
Halley  and  used  by  the  inhabitants  of  said 
town  for  Irrigating  the  tteea  along  the  streets 
and  for  other  street  purposes.  That  on  the 
8th  day  of  December,  1883.  said  company 
deeded  to  John  Haiiey  an  undivided  one-ninth 
interest  In  said  Big  Ditch,  and  also  the  right 
to  the  use  of  700  inches  of  water  from  said 
water  right  through  said  ditch  for  the  pur- 
I>08e  of  Irrigating  said  desert  entry.  That, 
after  the  summer  of  1883,  the  Indian  creek 
water  was  not  used  on  said  desert  entry,  and 
on  the  11th  day  of  February,  1884,  prior  to 
said  Hailey's  mailing  proof  on  said  desert 
entry,  he  conveyed  all  bis  interest  In  the  wa- 
ter of  said  Indian  creek.  That  said  Hailey's 
original  filing  on  the  nnsurveyed  land  for 
said  desert  entry  comprised  an  area  of  484.70 
acres,  but  after  survey  the  lines  were  adjust- 
ed and  patent  Issued  for  440  acres.  That 
final  proof  was  made  on  said  desert  entry  on 
the  Ist  day  of  March,  1884,  showing  that  said 
Bailey  had  the  right  to  the  use  of  700  Inches 
of  water  of  Wood  river,  through  said  Big 
Ditch,  and  bad  used  the  same  upon  said  des- 
ert entry.  That  patent  was  issued  to  said 
Haiiey  on  the  5th  day  of  April,  1884. 

Then  follows  what  Is  denominated  a  "his- 
tory" of  the  use  of  said  water  In  said  town. 
In  which  It  Is  recited  by  the  trial  court :  That, 
as  soon  as  the  plat  of  the  original  town  of 
Halley  was  filed,  the  people  began  purchasing 
lots  and  erecting  buildings,  and  water  was 
conveyed  to  said  town  from  Indian  creek  and 
used  In  the  years  of  1881,  1S82,  and  1883. 
That  the  Big  Ditch  was  dug  In  the  summer  of 
1883,  taking  water  from  Big  Wood  river, 
which,  during  the  latter  part  of  the  year  1883, 
was  iised  on  the  streets  In  the  town  of  Haiiey, 
and,  as  the  town  grew,  ditches  were  extended, 
trees  planted,  and  water  used,  and  from  the 
year  1881,  up  to  the  present  time,  the  lot  own- 
ers and  Inhabitants  have  planted  trees  yearly, 
and  said  Halley  and  his  successors  In  interest 
have  planted  trees  and  encouraged  the  plant- 
ing of  trees.  That  such  trees  required  Irriga- 
tion, and  had  been  Irrigated  every  year  by  the 
water  and  ditches  in  question.  That  the  use 
by  the  public  of  said  water  for  legitimate  pur- 
poses has  been  continuous  and  uninterrupted 
since  the  first  occupation  of  the  tract,  until 
the  present  time,  a  period  of  over  20  years. 
That  from  the  time  water  was  put  on  said 
desert  entry,  and  this  defendant  acquired  the 
same,  the  water  was  turned  by  said  Haiiey 
and  bis  successors,  and  by  this  defendant, 
into  the  ditches  on  the  streets  of  Haiiey  and 
used  by  whomsoever  desired,  and  without  any 
objection  on  their  part  That  it  was  tbe 
Intent  of  Haiiey  and  his  successors  and  this 
defendant  that  the  occupants  of  the  town 
tract  should  have  the  full  use  of  said  water 
on  the  streets  for  legitimate  purposes.  That 
the  purchasers  of  said  lota^  down  to  the 
95  P, 


time  this  defendant  acquired  said  property, 
were  induced  to  believe,  and  did  believe,  that 
the  public  should  have  the  right  to  the  full 
use  of  the  water  on  the  streets  of  said  town 
for  all  legitimate  purposes,  and  did  so  use 
the  water,  and  did  not  understand  that  they 
were  to  be  charged  for  such  use,  although 
some  of  them  paid.  That  since  1881,  there 
has  always  been  sufficient  water  from  such 
source  to  Irrigate  tbe  trees  on  the  streets  and 
other  street  purposes.  In  the  main  lateral 
leading  from  said  Big  Ditch  to  the  town. 
That  previous  to  the  organization  of  Haiiey 
as  a  village,  there  was  no  municipal  govern- 
ment for  the  town,  and  when  the  village  was 
organized,  it  found  a  large  community  oc- 
cupying the  town  laid  out,  owning  lots  sold  to 
them  by  Haiiey  and  his  successors,  accord- 
ing to  the  plats.  That  many  years  since  1881, 
the  ditches  on  the  streets  were  not  cleaned 
out  or  repaired  by  any  one  engaged  to  do  this 
work,  and  no  person  In  particular  attended 
to  the  same.  That  the  inhabitants  of  the 
town  of  Halley  have  been  in  possession  of 
the  water  so  used  on  the  streets  of  Halley, 
since  it  was  first  brought  on  said  desert  claim. 
That  since  the  settlement  of  said  town  In 
1881,  except  the  years  1884  and  1883,  the  de- 
fendant, KIley,  has  been  associated  In  the 
management  of  said  ditch  and  water  right 
connected  therewith,  and  never  claimed  to 
the  inhabitants  that  the  owners  of  said  Big 
Ditch  were  the  owners  of  the  water  flowing 
through  the  ditches  of  said  town,  but  permit- 
ted Its  free  use.  That  the  use  of  the  water 
on  said  streets  is  necessary  for  a  reasonable 
enjoyment  of  the  streets,  private  rights,  and 
public  convenience.  Tliat  of  the  part  of  the 
Haiiey  entry  included  In  the  town  plat,  181.09 
acres  are  covered  and  included  within  the 
streets  and  alleys  platted. 

The  court,  as  conclusions  of  law,  found: 
That,  by  the  incorporation  of  the  village,  the 
municipality  took  exclusive  control  and  au- 
thority of  the  streets  of  Halley  and  all  right 
and  authority  to  use  water  on  the  streets, 
that  the  land  covered  by  the  streets  and  alleys 
was  set  apart  and  dedicated  by  John  Haiiey 
for  public  use  for  highways,  for  public  traffic, 
and  for  ail  uses  and  pun>oses,  and  the  setting 
apart  of  the  streets  was  more  than  a  common- 
law  dedication.  That  It  was  a  dedication  en- 
larged by  statute  to  the  extent  that  the  lot 
owners  purchased  with  their  lots  the  right  to 
plant  trees  in  the  streets  of  Haiiey,  and  by 
statute  were  granted  the  right  to  use  the  soil 
for  tree  growing,  and  that  this  statutory  en- 
largement is  something  more  than  a  mere 
right  of  passage,  and  gives  a  right  to  the  use 
of  the  soil  for  the  growth  of  vegetation,  and 
that  this  right  to  the  use  of  the  soil  cannot 
be  separated  from  the  right  to  the  use  of  the 
necessary  water  to  Induce  growth.  There 
being  a  grant  to  the  use  of  the  land,  the  right 
to  the  use  of  the  water  follows.  That  the 
water  in  question  is  appurtenant  to  the  land 
In  the  streets  and  alleys,  and  the  use  of  the 
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same  for  legitimate  street  purposes  ts  insepar- 
able tberefrom,  and  is  incident  to  and  neces- 
sary for  a  reasonable  enjoyment  thereof. 
That  the  beneficial  uses  to  which  water  can 
be  put  on  the  streets  and  alleys  of  Halley  In- 
clude all  sanitary  considerations,  extinguish- 
ing fires,  betterment  and  preservation  of  road- 
ways, etc.  That  the  village  of  Halley  is  en- 
titled to  the  right  to  the  use  of  271.45  Inches 
of  said  waters  of  Big  river,  through  said  Big 
Ditch  mentioned,  under  a  four-inch  pressure, 
at  the  point  where  the  main  lateral  is  divert- 
ed from  satd  ditch,  to  be  used  for  legitimate 
street  purposes  when  necessary.  That  the 
village  has  an  easement  in  said  ditch  and 
laterals  to  the  extent  of  conveying  through 
said  ditch  and  laterals  271.45  inches  of  water, 
and  is  entitled  to  a  decree  of  such  water  and 
easement  in  said  ditch.  And  that  the  defend- 
ant has  no  Interest  or  estate  whatever  in  the 
plaintiff's  right  to  use  said  water  or  Its  ease- 
ment. 

The  respondent  contends  that  the  findings 
show:  First,  a  common-law  dedication  of 
the  water  itself,  separate  and  dl.stinct  from 
the  dedication  of  the  streets  and  alleys;  sec- 
ond, that  water  for  street  purposes  passed 
with  the  dedication  of  the  streets  and  alleys, 
or  as  incident  and  necessary  to  the  enjoy- 
ment thereof;  and  third,  that  the  water  used 
on  the  desert  entry  and  the  water  right  sup- 
porting the  same  l)ecame  a  part  of  the  free- 
hold and  inseparable  therefrom. 

In  considering  these  three  questions,  we 
will  take  up  the  latter  first.  It  will  be  seen 
from  the  findings  that  the  trial  court  pro- 
ceeded upon  the  theory  that  by  the  use  of  the 
water  through  the  Big  Ditch  from  Big  Wood 
river  upon  the  desert  entry  of  said  Halley, 
under  which  said  desert  entry  was  reclaimed, 
and  upon  which  final  proof  was  made,  said 
water  became  an  appurtenant  to  said  land 
and  Inseparable  therefrom.  If  this  be  the 
theory  upon  which  said  case  was  tried,  and 
the  view  of  the  law  upon  which  the  findings 
are  founded,  then  said  findings  are  unwar- 
ranted by  law.  There  is  no  statute  of  the 
United  States,  or  of  this  state,  which  pro- 
hibits a  desert  entryman  from  disposing  of 
the  water  used  for  final  proof,  separate  from 
the  land,  after  proof  has  been  made.  When 
the  water  had  been  used  for  reclaiming  said 
land,  and  final  proof  of  the  same  had  been 
submitted  to  the  government  and  patent  Is- 
sued therefor,  the  entryman  had  complied 
with  the  legal  requirements  prescribed  by  the 
government,  and  took  title  to  his  land  with- 
out any  conditions  or  restrictions.  The  land 
became  his  property  to  dispose  of  as  he  might 
see  fit,  either  the  water  and  the  land  together 
or  separately.  In  the  case  of  Hard  v.  Boise 
City  Irrigation  &  I^nd  Co.,  9  Idaho,  589,  76 
Pac.  331,  65  L.  R.  A.  407,  this  court  held 
that  the  owner  of  a  water  right,  by  purchase, 
or  original  appropriation,  had  a  right  to  dis- 
pose of  the  same  and  sell  the  water  separate 
and  apart  from  the  land.  To  the  same  effect 
Is  .Johnston  v.  IJttle  Horse  Irrigation  Com- 
pany, 13  Wyo.  208,  79  Pac.  22,  70  L.  R.  A. 


341.  110  Am.  St.  Rep.  986.  If  this  be  a  cor- 
rect statement  of  the  law,  then  the  trial  court 
erred  in  Its  conclusion  of  law,  to  the  effect 
that  the  water  applied  to  the  desert  entry 
became  appurtenant  to  the  land  and  insepara- 
ble therefrom. 

The  next  question  is:  Do  the  findings 
show  that,  when  the  desert  entryman  filed  a 
plat,  laying  out  the  town  site  of  Halley  in 
the  spring  of  1881  and  in  August,  1882,  he 
thereby  made  a  dedication  of  the  streets  and 
alleys  of  said  platted  ground,  and  that  such 
dedication  carried  with  it,  as  an  incident  and 
necessitry  to  the  enjoyment  thereof,  the  water 
which  had  been  applied  to  said  land?  The 
findings  show  that  the  appropriation  of  water 
from  Big  Wood  river  was  not  made  until  the 
24th  day  of  March,  1883,  and  the  ditch  was 
constructed  during  the  summer  of  188:1,  and 
in  the  latter  part  of  the  summer  or  fall  of 
1883  water  was  conveyed  through  said  ditch 
from  Big  Wood  river  to  the  town  of  Halley, 
and  used  upon  the  streets  of  said  village; 
therefore,  the  water  approprlatetl  from  Big 
\A'<Mvi  river  and  condupted  through  said  Big 
Ditch  had  not  been  applied  to  the  desert  en- 
try of  Mr.  Halley  at  the  time  said  plats 
were  made  and  recorded;  consequently,  the 
dedication  made  by  the  making  and  recording 
of  said  plats.  If  any,  would  not  cover  the  wa- 
ter from  Big  Wood  river,  which  was  not  ap- 
propriated until  seven  months  after  the  filing 
of  the  amended  plat.  The  water  used  on 
said  desert  entry  at  the  time  said  plats  of 
the  village  of  Halley  were  filed  for  record 
was  water  taken  from  Indian  creek,  and  not 
from  Big  Wood  river  through  said  Big  Ditch, 
so  whatever  passed  by  the  dedication  in  the 
making  and  recording  of  said  plat  would  only 
apply  to  the  condition  of  the  land,  marked  as 
streets  and  alleys,  at  the  times  when  said 
plats  were  filed.  If  at  all,  and  would  not  pass 
to  the  public  use  any  of  the  waters  of  Big 
Wood  river  carried  through  said  Big  Ditch. 

It  Is  further  contended  by  respondent  that 
the  findings  of  the  court  show  a  dedication  of 
the  waters  of  Big  Wood  river,  carried 
through  said  Big  Ditch,  by  user,  and  that  the 
same  will  arise  out  of  either  one  of  the  fol- 
lowing conditions:  (1)  For  a  prescriptive 
period;  (2)  for  the  period  prescribed  by  stat- 
ute as  a  bar  for  real  actions;  (3)  for  said 
period  as  an  interruption  in  the  use  would 
affect  ijrivate  rights  and  the  public  conven- 
ience. It  Is  admitted,  however,  that  to  sup- 
port the  first  two  classes  the  limit  of  ad- 
verse user  must  exist,  and  the  use  must  not 
be  permissive  only,  and  that  the  findings  do 
not  show  a  dedication  upon  such  grounds. 
But  it  is  contended  that  the  user  of  said  wa- 
ter has  been  for  such  a  period  of  time  that 
to  deny  the  respondent's  right  thereto  at  this 
time  would  affect  private  rights  and  public 
convenience.  This  Is  the  real  and  important 
question  In  this  case:  Has  the  muQicipnlity 
of  Halley  and  the  people  within  said  village 
used  the  waters  In  controversy  a  sufficient 
length  of  time  and  under  such  conditions  that 
the  same  amounts  to  a  dedication  by  userl 
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Before  the  findings  of  the  court  can  estab- 
lish  a  dedication  by   user,   it  must  appear 
therefrom  that  the  owner  Intended  to  dedi- 
cate the  water  to  the  public  use.    As  said  by 
the  Supreme  Court  of  California  in  the  case 
of  Hartley  t.  Vermillion,  70  Pac.  273:  "The 
Intention  of  the  owner  to  dedicate  is  a  vital 
clement  In  every   case,   and   that  Intention 
also  is  a  pure  question  of  fact.    A  mere  per- 
missive user,  by  the  owner,  of  the  land  for 
a  highway,  never  can  amount  to  a  dedication. 
That  is  a  user  by  license,  and  nothing  more, 
and  of  itself  never  would  ripen  into  a  dedi- 
cation, no  matter  how  long  continued."    In 
the  case  of  Cooiier  v.  Monterey  County,  104 
Cal.  437,  38  Pac.  lOG,  the  Supreme  Court  of 
that  state  had  under  consideration  the  suffi- 
ciency of  a  finding  to  show  a  dedication  of  a 
public  highway.    The  finding  in  that  case, 
after    describing    the    highway,    continues: 
"Has  been  continuously  and  uninterruptedly 
traveled  and  used  by  the  general  public  as 
and  for  a  public  road  or  highway  ever  since 
1872;    and  that  'the  same  is  a  public  high- 
way';  and  'that  such  use  of  said  portion  of 
said  land  as  a  road  or  highway  by  the  gen- 
eral public  has  been  with  the  Icnowledge  of 
plaintitr  and  without  objection  on  his  part.' " 
The  court,  commenting  on  that  finding,  says: 
"The  finding  that  the  strip  of  land  In  ques- 
tion was  traveled  and  used  by   the  public 
ever  since  1872,  with  the  linowledge  of  the 
plaintiff  and  without  objection  on  his  part, 
Is  only  the  finding  of  probative  facts,  tend- 
ing to  prove  a  dedication;    but  the  fact  of 
dedication,  which,  by  the  way,  is  neither  al- 
leged nor  found,  does  not  necessarily  follow 
from  these  probative  facts,  since  they  are  not 
necessarily  inconsistent  with  a  total  absence 
of  intention  to  dedicate,  and  may  Indicate 
merely  a  license."    In  the  case  of  City  and 
County  of  San  Francisco  v.  Grote,  120  Cal. 
62,  52  Pac.  128,  41  L.  R.  A.  335,  65  Am.  St. 
Rep.  155,  the  court  says:     "It  is  no  trivial 
thing  to  take  another's  land  without  compen- 
sation, and  for  this  reason  the  courts  will 
not  lightly  declare  a  dedication  to  public  use. 
It  is  elementary  law  that  an  intention  to  dedi- 
cate npon  the  part  of  the  owner  must  be 
plainly  manifest."    And  in  the  ease  of  Hart- 
ley V.  Vermillion,  supra,  the  court  further 
says:    "And  while  long  continued  user,  with- 
out objection,  and  with  the  iinowledge  and 
consent  of  the  owner,  is  some  evidence  of  a 
right  in  the  public,  still  there  must  be  Joined 
to  that  user  an  intention  upon  the  part  of 
the  owner  to  dedicate,  or  no  dedication  will 
be  consummated,  for  the  long  continued  user 
by  the  public,  without  objection  by  the  own- 
er, is  entirely  consistent  with  a  license  to  the 
public  to  use  the  land,  and  therefore  evidence 
of  long  continued  user  alone  will  not  support 
a  finding  of  fact  that  a  dedication  was  creat- 
ed.   Neither  will  a  finding  of  fact  of  mere 
•long  continued  user  support  a  conclusion  of 
law  that  a  public  highway  was  created.    As 
previously  stated,   in  order  to  constitute  a 
dedication  of  a  highway  by  evidence  in  pais, 
there  must  be  convincing  evidence  that  the 


owner  Intended  to  appropriate  the  land  to 
the  public  use." 

The  findings  "that  It  was  the  intent  of 
Bailey  and  his  successors  down  to  Riley,  that 
the  occupants  of  the  town  tract  should  have 
the  free  use  of  this  water  on  the  streets  of 
the  town  for  all   legitimate  purposes,"  and 
"that  the  use  of  this  water  on  the  streets  of 
Halley  is  necessary  for  a  reasonable  enjoy- 
ment of  the  streets,  and  private  rights  and 
public  convenience  and  accommodation  would 
be  materially  affected  by  an  interruption  of 
the  use  of  this  water  on  the  streets  of  Hall- 
ey," are  findings  of  probative  facts.    Such 
probative  facts  only  tend  to  prove  a  dedica- 
tion,  but  there  is  no   finding  of  probative 
facts,  or  of  tlie  ultimate  fact  of  dedication. 
The  dedication,  in  fact,  would  not  necessarily 
follow  from  the  probative  facts  found,  inas- 
much as  such  probative  facts  are  not  neces- 
sarily inconsistent  with  the  total  absence  of 
intention  to  dedicate,  and  may  Indicate  mere- 
ly a  license.    The  fact  that  the  predecessors 
in  Interest  of  the  defendant  permitted  the 
free  use  of  said  water  in  said  village  is  not 
conclusive  proof  that  such  owners  Intended 
such  use  to  be  perpetual.    At  most,  the  use 
found  to  exist  by  the  findings  above  might 
be  permissive  only  and  amount  to  a  mere 
license.    To  constitute  dedication  by  user,  It 
Is  necessary  to  find  the  probative  facts  which 
of  themselves  constitute  dedication,  or  the 
ultimate  fact  of  dedication.    It  is  not  enough 
to  find  facts  which  merely  have  a  tendency  to 
prove  dedication.    We  are  therefore  clearly 
of  the  opinion  that  the  findings  in  this  case 
are  not  sufficient  of  themselves  to  show  a 
dedication  by  user.    An  examination  of  the 
findings  clearly  shows  that  the  court  pro- 
ceeded upon  the  theory  that  the  use  of  the 
water  by  Mr.  Halley  on  his  desert  entry  In 
the  reclamation  thereof,  and  for  the  purpose 
of  making  final  proof,  affixed  said  water  to 
the   land   and  made   the   same   Inseparable 
therefrom,  for  It  is  found  by  the  trial  court 
that  said  desert  entry  consisted  of  440  acres, 
and  that  the  original  plat  and  the  revised  plat 
Included  substantially  all  the  lands  embraced 
In  said  Halley's  desert  entry,  and  that  the 
streets  and  alleys  set  apart  upon  said  plat 
include  181.09  acres  of  said  entry,  thereby 
showing  that  the  court  considered  the  acreage 
of  the  streets  and  alleys  to  be  the  basis  for 
figuring  the  water  dedicated  to  the  same.    It 
will  be  observed,  however,  that  the  court  did 
not  find  the  amount  of  water  which  had  ac- 
tually been  used  or  necessary  to  be  used  upon 
said  streets  and  alleys.    This,  it  was  neces- 
sary for  the  court  to  do,  as  the  extent  of  the 
dedication,  if  there  be  a  dedication  of  said 
water,  was  one  of  the  issues  in  said  case. 

Again,  the  defendant's  answer  presented 
an  issue  imder  section  403C  of  the  Revised 
Statutes  of  1887,  which  is  as  follows:  "No 
action  for  the  recovery  of  real  property,  or 
for  the  recovery  of  the  possession  thereof, 
can  be  maintained,  unless  it  appear  that  the 
philntlff,  his  ancestor,  predecessor  or  grantor, 
was  seized  or  possessed  of  the  property  in 


Digitized  by 


Uoogle 


692 


95  PACIFIC  REPORTER 


(Idsho 


question  within  five  years  before  the  com- 
mencement of  the  action;  and  this  section  In- 
cludes possessory  rights  to  lands  and  mining 
claims."  Also  under  section  4037  of  the  Re- 
vised Statutes  of  1887,  which  is  as  follows: 
"No  cause  of  action,  or  defense  to  an  action, 
arising  out  of  the  title  to  real  property,  or  to 
rents  or  profits  out  of  the  same,  can  be  ef- 
fectual unless  It  appears  that  the  person 
prosecuting  the  action  or  making  the  defense, 
or  under  whose  title  the  action  is  prosecuted 
or  the  defense  is  made,  or  the  ancestor,  pre- 
decessor, or  grantor,  of  such  person  was  seiz- 
ed or  possessed  of  the  premises  In  question 
within  five  years  before  the  commencement 
of  the  act  in  respect  to  which  such  action  is 
prosecuted  or  defense  made."  Upon  the  Is- 
sue thus  presented,  the  court  made  no  find- 
ing. In  the  case  of  Later  Bros.  v.  Haywood, 
93  Pac.  374,  this  court  held  that,  where  the 
trial  court  falls  to  find  on  all  the  material 
Issues,  the  judgment  will  be  reversed,  unless 
a  finding  thereon,  whether  for  or  against  the 
success.'ul  party,  would  not  affect  the  Judg- 
ment entered.  And  where  the  court  falls  to 
find  on  an  Issue  presented,  and  a  finding 
thereon  might  call  for  a  different  judgment, 
it  is  reversible  error.  It  Is  apparent  there- 
fore. In  this  case,  that  had  the  court  made  a 
finding  upon  the  issue  interposed,  of  the  stat- 
ute of  limitations.  It  would  affect  and  control 
the  judgment,  and,  If  in  favor  of  the  defend- 
ant, tlie  judgment  must  follow  such  finding, 
and  be  for  defendant.  The  failure  to  find 
upon  this  Issue  Is  reversible  error. 

Again  examining  the  findings,  we  are  un- 
able to  discover  any  facts  found  which  would 
justify  a  judgment  that  the  plalntifT  or  the 
public  had  any  Interest  In  said  water  appro- 
priation, or  any  interest  in  the  Big  Ditch 
through  which  the  waters  of  said  appropria- 
tion were  carried.  At  most,  the  facts  found 
disclose  that  the  water  used  by  the  public 
upon  the  streets  of  said  village  of  Halley  was 
taken  from  a  lateral  leading  from  the  Big 
Ditch.  If  this  be  correct,  the  findings  would 
not  warrant  a  judgment  giving  the  village  of 
Halley  the  right  to  the  use  and  possession  of 
271.45  Inches  of  the  water  of  Big  Wood  river 
through  the  Big  Ditch.  Had  the  judgment 
followed  the  findings  and  decree  that  the  vil- 
lage of  Halley  was  entitled  to  271.45  inches 
of  water  at  the  point  where  the  main  lateral 
Is  diverted  from  said  ditch,  then  the  findings  in 
that  particular  would  have  supported  a  judg- 
ment therefor;  but  such  Is  not  the  judgment 

Again,  there  Is  no  finding  to  warrant  the 
judgment  that  the  vilhige  of  Hailey  has  an 
easement  In  said  Big  Ditch  to  the  extent  of 
conveying  through  said  ditch  and  laterals 
271.45  Inches  of  water.  There  Is  no  finding 
to  support  that  part  of  the  judgment  to  the 
effect  that  the  said  village  of  Halley  Is  en- 
titled to  the  right  to  the  use  and  possession 
of  271.45  Inches  of  water  from  said  Big  Wood 
river  through  said  Big  Ditch  and  laterals, 
when  necessary,  as  there  Is  no  finding  to 
show  the  amount  of  water  necessary  for  said 
ose^  or  the  extent  of  the  use  of  said  water 


by  said  village  through  said  ditch.  The  evi- 
dence Is  not  before  the  court,  and  we  cannot 
Inquire  whether  or  not  It  supports  the  find- 
ings. But  it  does  appear  clearly  to  this  court: 
First,  that  the  case  was  tried  and  decided  up- 
on the  theory  that  the  water  used  upon  said 
desert  entry  became  appurtenant  and  insep- 
arably fixed  thereto,  which  the  law  does 
not  warrant;  second,  that  the  findings  do  not 
show  a  dedication  of  the  waters  used  on  said 
land  to  a  public  use;  third,  that  the  flndinga 
do  not  show  any  title  or  interest  In  said  wa- 
ter or  ditch  by  adverse  user;  fourth,  that 
there  Is  no  finding  upon  the  Issnes  tendered 
by  the  defendant  in  his  answer;  fifth,  that 
there  is  no  finding  of  the  extent  of  the  dedi- 
cation, even  If  there  be  a  dedication  In  fact: 
sixth,  that  the  findings  do  not  support  the 
judgment. 

The  Judgment  in  this  case  Is  therefore  re- 
versed, and  the  cause  remanded  for  a  re- 
trial. Clerk's  costs  on  appeal,  and  the  coets 
of  printing  25  pages  of  the  transcript,  an<i 
the  reply  brief,  are  awarded  to  appellant. 

AILSHIE,  C.  J.,  concurs. 

On  Petition  for  Rehearing. 

'AILSHIE,  C.  3.  In  this  case  the  respond- 
ent has  filed  a  petition  for  rehearing,  la 
which  it  is  contended  that  we  have  misap- 
prehended the  law  as  applicable  to  the  ques- 
tion of  dedication  to  a  public  use,  where 
a  denial  of  or  Interference  with  Its  continued 
use  would  impair  or  interrupt  the  public  con- 
venience and  private  rights.  Various  ques- 
tions have  been  presented  by  counsel  in  their 
petition  for  rehearing,  but  we  do  not  deem 
it  necessary  to  consider  or  discuss  any  of  the 
propositions  relied  on,  except  the  one  touch- 
ing the  question  of  the  public  convenience 
and  accommodation  and  private  rights,  as 
the  same  might  be  affected  or  interrupted  by 
a  refusal  to  recognize  the  principle  of  dedi- 
cation as  contended  for  by  counsel. 

In  the  first  place,  and  before  passing  to  a 
consideration  of  the  main  proposition  here 
presented.  It  Is  well  enough  to  observe  that 
there  can  be  no  question  In  this  case  but  that 
there  has  been  a  dedication  of  the  water  to 
the  streets  and  alleys  of  the  village  of  Hailey, 
and  to  all  of  the  lands  to  which  the  water 
has  been  applied  within  the  purview  and 
meaning  of  section  4  of  article  15  of  the  Con- 
stitution and  the  statutes  of  this  state,  as 
well  as  under  the  repeated  decisions  of  ttiis 
court  That  dedication  is  such  that  the  wa- 
ter cannot  hereafter  be  withheld  from  the 
streets  and  alleys  and  lots  to  which  it  lias 
been  applied  within  the  village  of  Hailey. 
BO  long  as  the  consumer  pays  the  reasonable 
rental  therefor,  as  the  same  may  be  estab- 
lished under  and  by  authority  of  law.  In 
tliat  sense,  there  is  an  unquestioned  dedica- 
tion, and  to  that  extent  the  use  and  con- 
venience of  the  public,  as  well  as  of  the  in- 
dividual property  owners,  cannot  be  disputed 
or  Interrupted.  On  the  other  hand,  we  are 
Still  convinced  tbat  the  findings  of  tbe  court 
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are  not  sufficient  on  which  to  base  a  decree 
to  the  effect  that  there  has  been  such  a  dedi- 
cation of  these  waters  as  to  entitle  the  mu- 
nicipality and  property  owners  to  a  free  per- 
petual use  of  the  same.  That  will  be  one  of 
The  questions  to  be  determined  on  a  retrial. 
In  determining  that  question,  both  the  use 
and  nature  and  extent  thereof  and  the  inten- 
tion of  the  owner  of  the  ditch  and  water 
right  must  be  taken  into  account,  as  weH  as 
any  representations  made  by  the  owner  or 
owners  of  the  town  site  who  were  at  the 
same  time  the  owners  of  the  ditch  and  water 
right. 

We  pass  now  to  a  consideration  of  the  prop- 
osition for  which  respondent  contends:  "A 
presumption  of  dedication  arises  froia  per- 
mlssire  user  where  private  rights  and  public 
accommodation  would  be  materially  affected 
by  an  Interruption  of  the  use."  The  princi- 
pal case  on  which  respondent  relies  is  that 
of  City  of  Cindunati  v.  The  Lessee  of  White, 
6  Pet  431,  8  L.  Ed.  452.  In  that  case  the 
Supreme  Court  of  the  United  States  had  un- 
der cousideratlon  the  question  of  dedication 
of  a  public  common,  and  in  considerating  the 
question  of  use  by  the  public  and  private 
property  owners  and  the  acquiescence  in  the 
use  by  the  owner  of  the  common,  the  court 
said:  "This  was  for  the  public  use  and  the 
convenience  and  the  accommodation  of  the 
Inhabitants  of  Cincinnati,  and  doubtless  great- 
ly enhanced  the  value  of  the  private  property 
adjoining  this  common,  and  thereby  com- 
pensated the  owners  for  the  land  thus  thrown 
out  as  public  groimd.  And  after  being  thus 
set  apart  for  public  use,  and  enjoyed  as  such, 
and  private  and  individual  rights  acquired 
with  reference  to  it,  the  law  considers  it  In 
the  nature  of  an  estoppel  In  pals,  which  pre- 
cludes the  original  owner  from  revoking  such 
dedication.  It  id  a  violation  of  good  faith  to 
the  public  and  to  those  who  have  acquired 
private  property  with  a  view  to  the  enjoy- 
ment of  the  use  thus  publicly  granted."  In 
the  case  of  Schettler  v.  Lynch,  23  Utah,  305, 
64  Pac.  955.  the  Supreme  Court  of  Utah  was 
considering  an  implied  dedication  and  a  dedi- 
cation by  user.  In  speaking  of  the  principle 
of  Implied  deilicatlon,  the  court  said:  "An 
Implied  dedication  Is  founded  on  the  doctrine 
of  equitable  estoppel,  and  when  land  has  been 
thus  set  apart  as  a  highway  for  the  use,  con- 
venience, and  accommodation  of  the  public, 
and  enJo.ved  as  such,  the  law  considers  it  in 
the  nature  of  an  estoppel  In  pals,  which  pre- 
cludes the  original  owner  from  revoking  such 
dedication."  The  Utah  court,  in  discussing 
the  point  as  to  when  and  under  what  cir- 
cumstances the  evidence  will  Justify  the  ap- 
plication of  the  rule,  said:  "Where  the  evi- 
dence shows  such  a  course  of  conduct  and 
such  acts  respecting  the  land  In  controversy 
as  clearly  manifest  an  Intention  on  the  part 
of  the  owner  to  appropriate  it  to  the  public 
use  as  a  highway,  and  such  as  were  calculat- 
ed to  induce  people  to  believe  that  the  land 
was  devoted  to  such  purpose,  and  lull  them 
Into  security  as  to  any  rights  they  might  ac- 


quire with  reference  thereto,  the  law  will 
Imply  dedication." 

From  these  authorities,  as  well  as  the  nu- 
merous others  that  have  been  cited  by  re- 
spondent, It  will  be  seen  at  once  that  as  to 
the  principle  applied  by  the  courts,  to  the 
effect  tliat  a  dedication  will  be  presumed 
where  to  disturb  the  right  would  impair  pri- 
vate rights  and  disturb  the  public  conveni- 
ence, the  courts  have,  in  substance,  rested  the 
doctrine  upon  the  principle  of  estoppel  In 
pais.  In  other  words,  the  courts  have  held 
that  where  an  individual  has  stood  by  and  al- 
lowed the  public  to  use  his  property  as  though 
it  had  been  dedicated  to  the  public  use,  and 
has  allowed  private  rights  to  grow  up  under 
that  assumption,  and  in  view  of  such  belief 
and  opinion,  and  a  disturbance  of  those  rights 
would  amount  to  an  injustice,  an  inequity,  or 
a  fraud,  the  owner  will  thereafter  be  es- 
topped to  set  up  the  true  state  of  facts  or 
assert  his  own  title  to  the  prejudice  of  the 
public  or  the  private  rights  thus  accrued. 
An  examination  of  all  these  authorities  will 
at  once  disclose  that  they  rest  upon  the  basic 
principle  of  estoppel  in  pals.  It  would  there- 
fore i>e  unjust  to  apply  the  principle  of  estop- 
pel against  the  property  owner,  unless  it  can 
be  shown  that  he  has  stood  by  and  by  his 
action  or  silence  concurred  and  assented  In 
allowing  the  public  and  individuals  to  use 
and  enjoy  the  property,  and  the  right  thus 
acquired  in  such  a  manner  that  to  thereafter 
deprive  them  of  It  would  work  an  Injustice 
or  fraud  upon  them  and  the  right  founded 
on  the  supposition  he  has  thus  allowed  or 
invited  them  to  acquire.  In  De  Martini  ▼. 
San  Francisco,  107  Cal.  402,  40  Pac.  496,  cited 
by  respondent,  the  Supreme  Court  of  Cali- 
fornia, In  considering  the  question  of  dedi- 
cation by  user,  said  that  it  would  only  be 
considered  as  a  dedication  in  cases  where  It 
clearly  appeared  that  such  user  was  with  the 
knowledge  and  consent  of  the  owner  or  with- 
out bis  objection,  and  under  such  circumstan- 
ces as  to  fairly  give  rise  to  the  presumption 
that  the  owner  intended  to  dedicate  to  such  use. 

Again,  in  reference  to  the  findings  to  the 
effect  that,  unless  this  use  be  held  to  amount 
to  a  dedication,  private  rights  and  public  ac- 
commodation would  be  materially  affected, 
and  that  an  interruption  or  cessation  thereof 
would  materially  affect  both  the  public  and 
private  interests,  we  are  satisfied  that  this 
proposition  is  a  conclusion  of  law,  rather 
than  a  finding  of  fact.  It  is  the  duty  of  the 
court  to  hear  the  evidence  from  which  such  a 
conclusion  is  to  be  reached,  and  to  find  the 
facts  upon  which  that  conclusion  must  nec- 
essarily rest  as  a  proposition  of  law.  We 
have  no  Inclination  to  deny  the  soundness  of 
such  a  legal  proposition.  It  is  clearly  en- 
titled to  application  In  this  state  where  the 
facts  of  the  case  will  Justify  Invoking  that 
principle.  The  trouble  with  this  case,  as  we 
have  viewed  It  from  the  time  we  arrived  at 
our  conclusion  on  the  original  hearing,  is 
that  the  findings  of  the  court  were  not  suffi- 
cient upon  which  to  rest  the  conclusions  of 
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law  and  the  judgment  tbat  tbe  court  has  an- 
nounced In  the  case.  We  are  not  familiar 
with  the  facts  In  this  case  upon  which  the 
findings  and  conclusions  rest,  as  the  evidence 
Is  not  before  us.  Those  are  questions  to  be 
presented  and  considered  on  a  retrial  of  the 
case,  and  it  is  for  that  reason  that  we  have 
remanded  the  case  for  further  bearing. 

We  do  not  find  anything  contained  in  tbe 
petition  that  we  had  not  previously  examined 
and  considered,  although  we  may  not  have 
discussed  some  of  the  particular  questions 
argued  by  counsel  at  such  length  as  we  might 
have  done.  We  did  not  do  so,  thinking  it  best 
to  leave  those  questions  to  be  determined 
in  connection  with  the  evidence.  We  thlnlj, 
however,  the  foregoing  observations  suffl- 
clent  to  malce  clear  the  position  of  this  court 
with  reference  to  the  legal  propositions  In- 
volved.   The  petition  is  denied. 

STEWART,  J»  concurs. 


PERKINS  et  al.  v.  LOUX,  Mayor,  et  al. 

(Supreme  Court  of  Idaho.    March  24.  1908. 

On  Rehearing,  May  12,  1908.) 

1.  Appeal  —  Record  —Time  to  Make  Objec- 
tions. 

Under  the  provisions  of  rule  17  of  the 
rules  of  this  court  (.32  Pac.  ix),  when  it  is  de- 
sired to  raise  objections  to  transcript,  statement, 
the  bond  or  undertalcing  on  appeal,  or  notice 
of  appeal  or  its  service,  or  any  objection  to  the 
record  affecting  the  rights  of  the  appellant,  to  be 
heard  on  the  points  of  error  a.ssisjned,  such  ol)- 
jections  must  be  taken  at  the  first  term  after 
the  transcript  is  filed  in  order  to  have  them 
considered. 

2.  Pleading  —  Couflaint  —  Statutobt  Ac- 
tions. 

Where  a  plaintiff  desires  to  avail  himself  of 
a  statutory  privilege  or  right  to  be  granted  on 
the  facts  set  forth  in  the  statute  or  ordinance, 
such  facts  must  be  alleged  in  the  complaint. 

3.  Intoxicating  Liquobs— Licenses  —  Right 
OF  City  to  Refuse. 

Under  the  law  and  the  provisions  of  the 
ordinance  of  the  city  of  Pocatello,  the  city  coun- 
cil has  some  discretion  in  granting  liquor  li- 
censes, and  it  may  refuse  to  grant  a  licen.se  to 
disreputable  characters  whose  conduct  of  the 
liquor  business  would  be  dangerous  to  tbe  pub- 
lic i)eace  and  quiet  of  the  city. 
Stewart,  J.,  dissenting  in  part. 

On  Petition  for  Rehearing. 

4.  Appeal  —  Review  —  Natube  of  Decision 
Appealed  Fbou  —  Appeal  fbou  Final 
Judgment. 

Section  44.56,  Rev.  St.  1887.  requires  that 
a  copy  of  any  order  made  on  demurrer  sliall  be- 
come a  i>art  of  the  judgment  roll.  An  order 
made  on  demurrer  may  be  announced  from  the 
bench  and  entered  in  the  minutes  of  the  court, 
and  thereby  become  as  fully  the  order  and  deci- 
sion of  the  court  on  the  demurrer  as  if  it  had 
been  drawn  up  and  signed  as  a  separate  instru- 
ment and  filed  with  the  cleric.  In  either  event 
a  copy  of  any  such  order,  whether  entered  on 
the  court  minutes  or  made  and  filed  with  the 
clerk,  becomes  a  part  of  the  judgment  roll,  and 
is  reviewable  on  an  appeal  from  a  final  judg- 
ment. 

5.  Same— Record— Minutes  op  Court. 

The  minutes  of  the  coiftt,  as  such,  are  not 
properly  a  part  of  the  judgment  roll,  except  in 
so  far  as  they  may_  contain  any  order  or  judg- 
ment, a  copy  of  which  is  by  statute  made  a  part 
»t  the  judgment  roll. 


6.  Same— Necessity  of  Bill  of  Exceptions. 

An  order  made  and  entered  in  tbe  minutes 
of  the  court,  striking  any  allegations  from  a 
pleading,  cannot  be  reviewed  on  an  appeal  from 
the  judgment,  unless  tbe  same  is  incorporated  in 
a  bill  of  exceptions. 

7.  Same— Presentation  and  Reservation  of 
Errob  in  Lower  Court— New  Trial— Ne- 
cessity. 

Under  the  provisions  of  section  4427.  Rev. 
St.  1887,  it  is  unnecessary  to  take  an  exception 
to  an  order  striking  out  a  pleading,  or  a  por^ 
tion  thereof,  and  it  is  likewise  unnecessary  to 
incorporate  such  order  or  ruling  in  a  bill  of  ex- 
ceptions, and  the  same  appearing  in  the  record 
or  files  may  be  reviewed  on  appeal  as  though 
settled  in  a  bill  of  exceptions.  In  order,  how- 
ever, to  have  such  exception  reviewed  by  the 
appellate  court  without  incorporating  the  same 
in  a  bill  of  exceptions,  it  is  necessary  to  move 
for  a  new  trial  and  use  such  record  and  filea 
as  provided  for  by  section  4443,  Rev.  St.  1KS7. 
in  which  case  the  same  may  be  used  on  appeal 
from  the  order  granting  or  refusing  the  motion 
for  a  new  trial. 
(Syllabus  by  tbe  Court) 

Appeal  from  the  District  Court,  Bannock 
County;   Alfred  Budge,  Judge. 

Mandamus  to  compel  C.  E.  M.  Loux,  as 
mayor,  and  the  city  council  of  the  city  of 
Pocatello,  to  grant  a  retail  liquor  license  to  J. 
B.  Perkins  and  others.  Judgment  for  plain- 
tiffs, and  defendants  appeal.  Reversed  and 
remanded. 

R.  M.  Terrell,  City  Atty.,  and  Standrod  & 
Terrell,  for  appellants.  Gray  &  Boyd,  for 
respondents. 

SULLIVAN,  J.  This  Is  an  action  com- 
menced In  the  district  court  for  a  writ  of 
mandate  to  compel  tbe  city  coimcll  of  the 
city  of  Pocatello  to  Issue  a  license  to  the  re- 
spondents to  sell  liquors  at  retail  In  said 
city.  The  complaint  alleges  the  pnrtnerehip 
of  the  plaintiffs,  tbe  corporate  capacity  of  tbe 
city,  and  that  the  defendants  are  its  olficers ; 
the  application  for  license,  ordinances  under 
which  the  same  w;  i  asked,  and  the  refusal  to 
grant  the  license.  A  general  demurrer  was 
interposed,  which  was  overruled,  and  defend- 
ants answered.  On  motion  a  large  part  of  the- 
answer  was  stricken  out  Thereafter  evi- 
dence was  submitted  by  both  parties,  and 
findings  of  fact  and  conclusions  of  law  made, 
and  judgment  entered  In  favor  of  the  re- 
spondents. This  appeal  Is  from  the  judgment 
on  the  judgment  roll  alone. 

A  motion  to  strike  out  portions  of  the  tran- 
script has  been  Interposed,  but  it  is  contended 
by  counsel  for  resxMndents  tbat  said  motion 
comes  too  late,  as  tbe  transcript  was  filed  on 
the  9th  of  NovemI)er,  1907,  and  the  case  was 
for  hearing  at  the  November  term  of  this 
court,  and,  as  this  motion  was  not  made  un- 
til the  February  term  of  the  court.  It  came 
too  late  under  the  provisions  of  rule  17  of  the 
rules  of  this  court  (32  Pac.  Ix),  which  rule 
provides  that  objections  to  tbe  transcript, 
statement,  the  bond,  undertaking  on  appeal, 
etc.,  or  any  objection  to  the  record  affecting 
the  rights  of  the  appellants  to  be  beard  on 
tbe  points  of  error  assigned,  must  be  taken 
at  the  first  term  after  the  transcript  is  filed.. 
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We  think  the  contention  of  counsel  for  ap- 
pellants Is  correct  and  must  be  sustained,  as 
motions  of  this  kind  must  be  made  under  said 
rule  at  the  first  term  after  the  transcript  Is 
filed.  The  overruling  of  the  demurrer  to  I  be 
complaint  Is  nssif^ed  as  error. 

The  demurrer  goes  to  the  seventh  para- 
graph of  the  complaint,  which  Is  as  follows: 
"That  on  the  7th  day  of  May,  1007,  said  Per- 
kins &  McCarty  duly  petitioned  said  council, 
as  required  by  said  ordinances,  to  Issue  to 
thorn  a  license  for  three  months  as  retail  deal- 
ers in  spiritiious,  vinous,  and  malt  liquors. 
Said  retail  liquor  business  to  be  conducted 
upon  lot  18,  in  block  372,  in  the  city  of  Poca- 
tello,  Bannock  county,  Idaho,  at  what  is 
known  as  the  Tupper  House  on  South  First 
avenue.  And  said  petition  being  then  and 
there  signed  by  not  less  than  a  majority  of 
the  property  owners  and  tenants  of  property 
owners  of  the  said  block  in  which  it  was  so 
Intended  to  conduct  said  business,  and  said 
petition  also  being  accompanied  by  .?]26." 
It  is  contended  that  the  allegations  in  said 
paragraph  are  not  suflScieut,  for  the  reason 
tliat  the  petition  required  to  be  presented  Is 
not  alleged  to  have  been  signed  by  a  majority 
of  the  property  owners  and  tenants  of  prop- 
erty ovmers  of  the  block  in  which  it  was  in- 
tended to  conduct  said  business;  the  alley 
being  the  dividing  line  of  the  block.  It  Is 
contended  that  the  allegation  in  the  complaint 
alleges  that  the  petition  presented  was  signed 
by  not  less  than  a  majority  of  the  property 
owners  and  tenants  of  property  owners  In  the 
block  in  which  it  was  Intended  to  conduct  said 
business,  but  does  not  allege  that  the  signers 
of  said  petition  are  property  owners  and  ten- 
ants of  property  owners  residing  in  the  block 
where  such  business  is  to  be  conducted;  the 
alley  being  the  dividing  line.  A  part  of  sec- 
tion 115  of  the  ordinances  of  the  city  of  Poca- 
tello  is  as  follows:  "All  applications  for  such 
license  shall  be  made  by  petition  to  the  city 
council,  said  petition  to  be  signed  by  not  less 
than  the  majority  of  property  owners,  and 
tenants  of  property  owners,  residing  in  that 
block  In  which  it  is  intended  to  conduct  the 
business  for  which  the  license  Is  sought.  The 
alley  being  the  dividing  line  of  the  block." 
That  section  provides  that  no  license  sliall 
be  issued  except  on  the  conditions  named 
therein,  the  presentation  of  a  petition  signed 
by  a  majority  of  the  property  owners  and 
tenants  thereof,  residing  in  the  half  block 
where  such  business  is  to  be  carried  on.  The 
clear  Intent  of  the  language  used  In  said  or- 
dinanc*  Is  that  the  petition  required  to  be 
presented  to  the  city  council  must  be  signed 
by  a  majority  of  the  property  owners  or  ten- 
ants of  property  owners  residing  in  the  half 
block  where  said  business  Is  to  be  conducted. 
That  being  true,  the  demurrer  should  hnve 
been  sustained,  for  the  reason  that  the  com- 
plaint falls  to  state  a  cause  of  action,  for, 
when  one  claims  a  right  under  the  statute, 
he  must  allege  all  the  facts  required  by  the 
statute  In  order  to  bring  himself  within  Its 
t>rovisions.    This  court  held,  in  Sherwood  t. 


Stevens,  13  Idabo,  399,  90  Pac.  34.5,  that, 
where  a  pleader  wishes  to  avail  himself  of  a 
statutory  privilege  or  right  to  be  granted  on 
particular  facts,  such  facts  must  be  alleged  In 
the  complaint.  Tlie  court  therefore  erred  in 
overruling  the  demiirrer.  The  demurrer 
should  have  been  sustained. 

It  Is  nejtt  contended  that  the  court  erred  In 
striking  out  certain  portions  of  the  affirmative 
matter  set  forth  in  the  answer.  The  court 
evidently  struck  out  said  part  of  the  answer 
on  the  theory  that.  If  the  proper  petition  was 
presented  to  the  city  council.  It  was  compul- 
sory upon  the  council  to  grant  the  license. 
Under  the  amendatory  act  of  section  73  (Laws 
1901,  p.  90),  of  an  act  concei-ning  the  organiza- 
tion, government,  and  powers  of  cities  and 
villages,  approved  March  15, 1907  (I>aws  1907, 
p.  509),  it  is  provided  that.  In  addition  to  the 
powers  theretofore  granted  to  cities  and  vil- 
lages imder  the  provisions  of  law,  any  city 
or  village  may,  by  ordinance  or  by-law  (sub- 
division 8,  §  1,  p.  518),  "license,  regulate  and 
prohibit  the  selling  or  giving  away  of  any  in- 
toxicating, malt,  vinous,  mixed  or  fermented 
liquor."  Under  those  provisions,  the  council 
of  Pocatello,  by  section  114  of  Its  ordinances, 
provided  that  it  shall  be  unlawful  to  sell, 
barter,  deal,  or  otherwise  dispose  of  spiritu- 
ous, vinous,  malt,  or  other  Intoxicating  liquors 
without  first  having  obtained  a  license  there- 
for. A  part  of  the  provisions  of  ordinance 
(section  115)  Is  aboye  quoted,  and  requires  the 
application  for  license  to  retail  liquor  to  be 
made  by  petition,  etc.  Section  116  of  said 
ordinances  provides  that,  upon  the  granting 
of  the  license  petitioned  for,  the  applicant 
shall  pay  to  the  treasurer  the  license  fee,  and 
thereafter  the  clerk  shall  Issue  the  license. 
The  question  is  then  presented  whether,  un- 
der the  law  and  the  provisions  of  said  or- 
dinances, the  city  council  had  no  authority 
whatever  to  refuse  a  license  in  case  a  proper 
petition  was  presented.  The  language  of  the 
ordinance  we  do  not  think  is  mandatory,  and 
section  116  provides  that  "upon  the  granting 
of  the  license  petitioned  for,"  etc.,  but  does 
not  provide  that  It  must  be  granted  to  dis- 
reputable characters  whose  conduct  of  the 
business  would  menace  the  peace  of  the  city. 
It  does  not  provide  that  the  license  must  be 
granted  upon  presenting  the  petition.  If  the 
city  council  had  no  discretion  in  the  matter, 
but  must  grant  the  license,  the  ordinance  In 
question  would  have  provided  that  upon  filing 
a  proper  petition  a  license  must  issue. 

That  part  of  the  answer  stricken  out  on 
motion  was  to  the  effect  that  the  application 
for  such  license  by  the  plaintiffs  was  made 
for  the  sole  use  and  bonoflt  of  one  Joseph 
Murphy,  who  had  theretofore  been  refused 
a  license;  that  during  the  years  1904  and 
1905  said  Murphy  was  engaged  In  the  retail 
business  in  the  city  of  Pocatello;  that  he 
operated  and  <ronductetl  a  dance  hall  therein, 
in  which  congregated  a  large  number  of  lewd 
women  and  immoral  men,  and  thugs,  high- 
waymen, holdnps,  and  thieves  were  suffered 
and  allowed  to  congregate  for  the  puriiose 


Digitized  by 


Uoogle 


696 


95  PACIFIC  EEPORTEK. 


(Idaho 


of  plying  their  vocation  and  fleecing  such 
victims  as  might  venture  therein;  that  the 
place  of  business  of  said  Murphj  became  a 
menace  to  the  morals  of  the  yonng  men  and 
boys  of  the  city  of  Pocatello  and  notorious 
throughout  the  southern  part  of  the  state,  to 
the  great  shame  and  disgrace  of  said  city; 
that  said  place  of  business  was  commonly 
known  and  referred  to  as  "Honliy-Tonk,"  and 
under  such  name  became  notorious  as  an  im- 
moral and  disreputable  place,  and  one  highly 
dangerous  to  the  morals  of  the  city.  The  part 
of  the  answer  strlclien  out  contained  other  al- 
legations in  regard  to  the  disreputable  char- 
acter of  said  Murphy.  AVe  are  satisfied  that, 
under  the  law  and  the  provisions  of  said 
ordinances,  the  city  council  had  some  discre- 
tion in  granting  licenses,  and  it  was  their 
bounden  duty  to  refuse  to  grant  a  license  to 
any  one  of  such  character  as  that  of  said 
Murphy  was  alleged  to  be,  and  the  court  err- 
ed in  striking  that  part  of  the  answer.  They 
were  not  obliged  to  grant  a  license  to  any 
one  who  would  conduct  a  resort  that  would 
be  dangerous  to  the  public  peace  and  quiet  of 
their  city.  In  Perry  v.  City  Coimcll  of  Salt 
Lake  City,  7  Utah,  143,  25  Pac.  739,  998,  11  L. 
R.  A.  44«,  it  was  held  that  the  city  council 
of  Salt  Lake  City,  under  a  power  given  them 
by  law  to  license,  regulate,  and  tax  the  sale 
of  intoxicating  liquors,  had  discretion  to  re- 
fuse a  license,  notwithstanding  the  applicant 
has  complied  with  the  ordinance  with  respect 
to  the  petition,  bond,  etc.,  where  no  previous 
ordinance  has  specified  the  persons  to  whom 
nor  the  places  where  licenses  may  be  granted. 
In  this  class  of  legislation  for  the  regulation 
of  the  sale  of  liquor,  it  was  to  protect  society 
from  the  evils  attending  it.  The  benefit  of 
the  dealer  Is  not  the  chief  end  of  such  laws 
and  regulations,  and  to  Intrust  the  privilege 
of  selling  intoxicating  liquors  to  such  persons 
as  the  allegations  of  the  answer  showed  the 
person  for  whom  such  license  was  intended 
would  be  a  menace  to  the  peace  and  good 
order  of  the  city.  There  is  no  inherent  right 
in  a  citizen  to  sell  intoxicating  liquors  at  re- 
tail. It  is  a  business  attended  with  danger 
to  the  community,  and  it  Is  recognized  every- 
where as  a  subject  of  regulation.  Crowley  v. 
Christensen,  137  U.  S.  86,  11  Sup.  Ct.  13. 
34  L.  Ed.  620.  We  therefore  conclude  that 
the  city  council  has  a  reasonable  discretion 
in  granting  such  licenses. 

The  Judgment  Is  reversed,  and  the  cause  re- 
manded.   Costs  are  awarded  to  the  appellant 

AILSHIB,  C.  J.,  concurs. 

STEWART,  J.  (dissenting  in  part).  I  dis- 
sent from  that  part  of  the  opinion  of  the 
majority  of  the  court  in  w^hich  it  is  held  that, 
under  the  ordinances  of  Pocatello,  the  city 
council  had  a  discretion  in  granting  or  re- 
fusing a  license.  Section  73  of  an  act  ap- 
proved March  15,  1907  (Laws  1907,  p.  509), 
provides,  "In  addition  to  the  power  herein- 
before granted  to  cities  and  villages  under 
the  provisions  of  this  chapter,  any  city  or 


Tillage  may  by  ordinance  or  by-law,"  and 
then  follows  subdivision  8  of  section  15,  in 
part  as  follows,  "license,  regulate  and  pro- 
hibit the  selling  or  giving  away  of  any  In- 
toxicating, malt,  vinous,  mixed  or  fermented 
liquor."  Tills  statute  empowers  cities  and 
villages  by  ordinance  to  license,  regulate,  and 
prohibit  the  liquor  tratfic,  but  it  does  not 
grant  to  cities  or  villages  the  power  to  reg- 
ulate or  prohibit  the  sale  of  liquor  Inde- 
pendent of  an  ordinance.  In  this  case,  the 
city  council  having  passed  an  ordinance  reg- 
ulating the  sale  of  Intoxicating  liquors,  the 
I>etitloners  were  entitled  to  a  license  upou 
complying  with  said  ordinance.  The  city 
council  had  no  authority  to  reject  the  ap- 
plication upon  grounds  and  conditions  not 
covered  by  the  ordinance.  Had  the  city  de- 
sired to  prohibit  a  certain  class  or  certain 
individuals  from  selling  liquors,  the  council 
should  have  provided  for  the  same  In  the 
ordinance.  In  other  words,  I  hold  that  the' 
power  with  reference  to  the  liquor  traffic 
must  be  exercised  by  ordinance,  and  not  in- 
dependent  of  ordinance. 

On  Petition  for  Rehearing. 

AILSHIE,  C.  J.  Respondents  have  filed 
a  petition  for  a  rehearing,  and  make  their 
principal  complaint  against  the  action  of  the 
court  in  considering  the  ruling  of  the  trial 
court  in  passing  upon  defendants'  demurrer, 
and  also  in  striking  from  defendants'  answer 
certain  parts  thereof.  The  questions  argued 
and  presented  by  this  petition  were  argued 
on  the  original  hearing  of  this  case.  This 
court,  however,  in  its  opinion  only  dealt  with 
that  part  of  the  contention  Involving  respond- 
ents' motion  to  strike  certain  matter  from 
the  transcript  We  held  that  the  motion,  not 
having  been  made  within  the  time  prescribed 
by  rule  17  of  this  court  (32  Pac.  ix),  was  too 
late  and  could  not  be  considered  by  the  court 
We  did  not,  however,  go  into  a  consideration 
of  the  further  proposition  that  certain  orders 
and  rulings  of  the  trial  court  were  not  prop- 
erly before  this  court,  on  account  of  not 
having  been  saved  and  settled  in  a  bill  of 
exceptions.  Taking  these  questions  up  la 
their  order,  we  will  briefly  consider  them  on 
this  petition. 

Section  4818,  Rev.  St  1887,  enumerates 
the  papers,  files,  and  documents  that  shall  be 
brought  to  this  court  on  an  appeal  from  a 
final  Judgment  Among  other  things  there 
enumerated  is  that  of  the  judgment  roll. 
Section  4456,  Rev.  St  1887,  defines  and  pre- 
scribes what  shall  constitute  the  judgment 
roll,  and  among  other  orders,  papers,  and 
flies  enumerated  is  included  "a  copy  of  any 
order  made  on  demurrer."  The  transcript 
in  this  case  contains  what  purports  to  be  the 
minutes  of  the  district  court  of  the  31st  day 
of  May,  1907,  in  which  there  is  an  entry  of 
the  title  of  this  case,  followed  by  a  recital 
and  order  that,  "on  this  day  the  court  an- 
nounces its  decision  on  the  demurrer  of  the 
defendants  to  the  complaint  herein,  hereto- 
fore argued,  submitted  and  taken  under  ad- 
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ytsement,  and  orders  that  said  demurrer  be 
aud  hereby  Is  overruled,"  eta  This  order 
and  entry  Is  contained  In  the  Judgment  roll 
and  Is  certified  as  a  part  of  the  Judgment 
roll.  The  statute  does  not  prescribe  the  man- 
ner or  method  of  making  or  entering  an  or- 
der sustaining  or  overruling  a  demurrer.  We 
accept  It,  however,  as  a  fundamental  propo- 
sition that  the  trial  Judge  may  announce  an 
order  ruling  on  a  demurrer  from  the  bench 
and  have  It  entered  on  the  court  minutes, 
and  that  the  same  will  be  as  much  an  order 
of  the  court  and  have  the  same  force  and 
effect  as  If  the  Judge  bad  written  a  formal 
order  on  a  separate  sheet  of  paper  and  signed 
the  same  and  caused  It  to  be  filed  by  the 
clerk.  In  either  event,  It  Is  the  order  of  the 
court  In  ruling  on  the  demurrer. 

The  foregoing  statute  (section  445C)  requir- 
es the  clerk  to  make  a  copy  of  such  order 
and  attach  it  with  the  other  papers  which  go 
to  constitute  the  Judgment  roll.  The  clerk 
can  as  easily  make  a  copy  of  the  order  made 
and  entered  on  the  court  minutes  as  he  can 
of  an  order  made  and  filed  In  his  office.  In 
either  event,  it  is  a  copy  of  the  order  of  the 
court  ruling  on  the  demurrer,  and  'we  con- 
clude that  the  order  In  the  present  case  Is 
properly  in  the  Judgment  roll  and  contained 
in  the  transcript,  and  was  properly  before 
the  court  for  Its  consideration.  It  Is  true 
that  the  minutes  of  the  court,  as  such,  are 
not  properly  a  part  of  the  Judgment  roll, 
and  can  only  be  brought  to  this  court  on  an 
appeal  from  the  Judgment  by  being  Incor- 
porated in  a  bill  of  exceptions.  In  Williams 
T.  Boise  Basin  MIn.  &  Dev.  Co.,  11  Idaho, 
233,  81  Pac.  648.  and  In  re  Paige's  Estate,  12 
Idaho,  410,  86  Pac.  273,  this  court  specifical- 
ly held  that  "the  minutes  of  the  court,"  as 
anch,  are  not  properly  a  part  of  the  Judg- 
ment roll,  and  cannot  be  examined  or  con- 
lildered  by  this  court  on  an  appeal  from  the 
Judgment,  unless  the  same  Is  Incorporated 
and  settled  in  a  bill  of  exceptions. 

The  next  contention  made  by  the  petitioner 
Is  that  the  order  of  the  trial  court.  In  strik- 
ing from  the  answer  certain  parts  of  the 
defendants'  alleged  separate  defense,  is  not 
properly  before  this  court,  and  was  therefore 
lmpr(^)erly  considered  by  the  court.  That 
order  apiiears  only  from  the  nilnntps  of  the 
court,  and  is  not  incorporated  or  settled  In 
any  statement  or  bill  of  exceptions.  Under 
the  rule  announced  by  this  court  in  the  Boise 
Basin  Mining  Case  and  In  re  Paige,  supra, 
the  order  of  the  court  on  the  motion  to  strike 
certain  matter  from  the  answer  is  not  prop- 
erly before  this  court,  and,  in  that  view  of 
the  case,  what  was  said  by  the  court  concern- 
ing that  order  and  the  matter  purported  to 
have  been  stricken  from  the  answer  was 
merely  dictum  and  purely  gratuitous.  And 
In  that  view  of  the  case,  there  would  Ikj  noth- 
ing before  this  court  to  show  that  the  matter 
stricken  from  the  answer  Is  not  still  a  part 
of  the  answer.  It  all  appears  In  the  answer 
contained  In  the  transcript,  and,  without  this 
minute  entry,  there  is  nothing  la  the  tran- 


script to  show  that  the  objectionable  matter 
was  ever  ordered  stricken  out,  and,  of  course, 
would  remain  In  this  transcript  as  a  part  of 
the  answer.  Anything  said  with  reference 
to  that  motion,  however,  would  not  affect 
our  Judgment  In  this  case,  for  the  reason  that 
we  held  that  the  demurrer  was  Improperly 
overruled  and  should  have  been  sustained. 
That  alone  would  work  a  reversal  of  the 
Judgment,  irrespective  of  any  view  we  might 
entertain  of  the  action  of  the  court  on  the 
motion  to  strike  from  the  answer. 

In  this  connection,  it  becomes  necessary 
tor  the  court  to  consider  a  contention  made 
by  the  appellants,  both  by  brief  and  on  the 
oral  argument  of  this  case.  It  was  urged 
that,  under  the  provisions  of  section  4427 
of  the  Revised  Statutes  of  1887,  It  Is  unneces- 
sary to  take  exception  to  an  order  "strik- 
ing out  a  pleading  or  a  portion  thereof,"  and 
that  it  is  likewise  unnecessary  to  embody 
anch  order  or  ruling  in  a  bill  of  exceptions, 
but  that  "the  same,  appearing  in  the  record 
or  files  may  be  reviewed  upon  appeal  as 
though  settled  in  such  bill  of  exceptions." 
In  support  of  this  contention,  appellants  cite 
Palmer  v.  Pettingill,  6  Idaho,  346,  55  Pac. 
653,  in  which  this  court  said:  "Under  the 
provisions  of  section  4427  of  the  Revised 
Statutes  of  1887,  an  order  overruling  or  sus- 
taining a  demurrer  need  not  be  embodied  in 
a  bill  of  exceptions  to  be  reviewed  on  appeal. 
If  the  same  appears  In  the  records  or  files, 
it  may  be  reviewed  on  appeal,  as  though  set- 
tled In  a  bin  of  exceptions."  It  will  be  ob- 
served, however,  that  that  case  Involved  an 
order  made  by  the  trial  court  ruling  on  a 
demurrer.  Section  4427  Is  as  follows:  "The 
verdict  of  the  Jury,  the  final  decision  in  an 
action  or  proceeding,  an  Interlocutory  order 
or  decision,  finally  determining  the  rights  of 
the  parties,  or  some  of  them  ;  an  order  or  de- 
cision made  upon  a  contested  motion ;  an  or- 
der or  decision  from  which  an  appeal  may  be 
taken;  an  order  sustaining  or  overruling  a 
demurrer,  allowing  or  refusing  to  allow  an 
amendment  to  a  pleading,  striking  out  a 
pleading  or  a  portion  thereof,  refusing  a  con- 
tinuance; an  order  made  upon  ex  parte  ap- 
plication, and  an  order  or  decision  made  In 
the  al>scnce  of  a  party,  are  deemed  to  have 
been  excepted  to;  and  such  exception  to  the 
verdict  of  a  Jury ;  to  the  final  decision  of  an 
action  or  proceeding;  to  an  order  or  deci- 
sion finally  determining  the  rights  of  the  par- 
ties or  any  of  them;  to  an  order  sustaining 
or  overruling  a  demurrer;  or  to  any  other 
order  or  decision  included  within  the  terms 
of  this  section,  where  such  order  or  decision 
and  the  papers  upon  which  It  is  made  are  a 
part  of  the  records  aud  files  In  the  action, 
need  not,  unless  desired  by  the  party  object- 
ing thereto,  be  embodied  In  a  bill  of  exeei)- 
tions,  but  the  same,  appearing  In  the  record 
or  files,  may  be  reviewed  uixtn  appeal  as 
though  settled  In  such  bill  of  exceptions." 
We  have  compared  the  foregoing  section  with 
the  corresi)oudlng  section  of  the  California 
Code  of  Civil  Procedure  (section  G47),  and  we 
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find  that  the  California  statute  does  not  con- 
tain that  provision  which  makes  It  unneces- 
sary to  embody  the  order  made  on  any  of  the 
matters  enumerated  in  a  bill  of  exceptions, 
and  which  farther  provides  that  the  same 
appearing  In  the  "records  and  flies"  may  be 
reviewed  on  appeal  as  though  settled  in  a  bill 
of  exceptions;  nor  does  the  California  stat- 
ute contain  the  clause  allowing  a  party  an 
exception  to  "an  order  or  decision  made  upon 
a  contested  motion."  It  follows  therefore 
that  decisions  of  the  California  court,  con- 
struing section  647  of  their  Code,  can  throw 
but  little  light  on  this  section  of  our  statute. 
An  examination  of  the  latter  portion  of 
section  4427  makes  it  clear  that  the  statute 
Itself  gives  a  litigant  an  exception  to  an  or- 
der made  on  a  contested  motion  or  striking 
out  a  pleading,  or  portion  thereof,  and  it  is 
also  dear  that  the  statute  does  not  require 
such  an  order  to  be  embodied  In  a  bill  of  ex- 
ceptions, and  that  "the  same  appearing  In 
the  record  or  flies,  may  be  reviewed  upon  ap- 
peal as  though  settled  In  a  bill  of  excep- 
tions." Now,  the  only  difflcult  question  that 
arises  In  this  connection  is  that  as  to  the 
method  of  presenting  such  "record  or  flies" 
to  the  Supreme  Court.  An  order  made  on 
a  contested  motion  or  striking  a  pleading,  or 
portion  thereof,  is  not  made  a  part  of  the 
judgment  roll  under  section  4456;  nor  is  it 
made  a  part  of  the  record  on  appeal  under 
section  4818.  We  therefore  turn  to  the  pro- 
visions defining  the  record  on  appeal  from 
an  order  granting  or  refusing  a  new  trial. 
Section  4820,  Kev.  St.  1887.  defines  and  pre- 
scribes what  shall  constitute  a  record  on  an 
appeal  from  an  order  granting  or  refusing 
a  new  trial,  and  is  as  follows:  "On  an  ap- 
peal from  an  order  granting  or  refusing  a 
new  trial,  the  appellant  must  furnish  the 
court  w^Ith  a  copy  of  the  notice  of  appeal, 
of  the  order  appealed  from,  and  of  the  pa- 
pers designated  in  section  4443  of  this  Code." 
Section  4443,  to  which  the  foregoing  sectioil 
refers,  provides,  among  other  things,  that 
"the  Judgment  roll  and  the  affidavits,  or  the 
records  and  flies  In  the  action,"  etc.,  may  be 
used  on  the  hearing  of  a  motion  for  a  new 
trial.  It  Is  therefore  provided  by  section 
4443  'that  the  records  and  flies  In  the  ac- 
tion," mentioned  In  section  4427.  may  be  used 
and  considered  on  a  motion  for  a  new  trial, 
and,  of  course,  this  may  be  done  without  In- 
corporating the  same  in  a  bill  of  exceptions. 
Section  4443  is  a  verbatim  copy  of  section 
6C1  of  the  Code  of  Civil  Procedure  of  Cali- 
fornia, with  the  exception  of  the  words,  "or 
the  records  and  flies  in  the  action."  contain- 
ed In  our  statute,  which  do  not  appear  In  the 
Caiifomia  statute.  In  California,  while  an 
exception  is  allowed  as  a  matter  of  law,  to 
an  order  or  ruling  on  a  motion  striking  a 
pleading  or  portion  thereof.  In  order  to  have 
the  same  preserved  and  reviewed,  it  is  nec- 
essary to  incorporate  It  In  a  bill  of  excep- 
tions. But  the  Idaho  Legislature,  after 
adopting  section  4427  and  speciflcally  provid- 
ing that  orders  and  rulings  made  on  the  mat- 


ters therein  enumerated  need  not  be  em- 
bodied in  a  bill  of  exce])tions,  evidently 
thought  It  necessary  to  provide  a  method  for 
having  such  orders  and  rulings  reviewed. 
They  therefore  Included  In  section  4443  the 
additional  matter,  namely,  "or  the  records 
and  flies  In  the  action,"  that  might  be  consid- 
ered on  a  motion  for  a  new  trial,  and  by  sec- 
tion 4820  authorized  the  same  to  be  made  a 
part  of  the  record  on  an  appeal  from  an  or- 
der granting  or  refusing  a  new  trial. 

From  the  foregoing  examination  and  an- 
alysis of  the  different  provisions  of  the  stat- 
utes of  this  state,  and  a  comparison  of  the 
same  with  corresponding  provisions  of  the 
California  Code,  we  conclude  that  the  Legis- 
lature of  this  state  Intended  that  the  or- 
ders and  rulings  of  the  court  to  which  excep- 
tions are  allowed  by  statute,  as  enumerated 
In  section  4427,  and  which  are  not  made  a 
part  of  the  judgment  roll,  must  be  reviewed 
on  an  appeal  from  an  order  granting  or  re- 
fusing a  new  trial.  They  clearly  cannot  be  re- 
viewed on  an  appeal  from  the  judgment  where 
they  are  not  made  a  part  of  the  judgment 
roll  or  incorporated  In  a  bill  of  exceptions. 

No  sufficient  ground  appearing  In  the  peti- 
tion why  a  rehearing  should  be  granted,  the 
same  is  denied. 

SULLIVAN  and  STEWART,  JJ.,  concur. 


STATE  ex  rel.  SULLIVAN  et  al.  ▼.  SCHNIT- 
GER,  Secretary  of  State. 

(Supreme  Court  of  Wyoming.     May   12.  1908.) 

1.  Stipulations— CoNsxrruTioNAL  QuzsTiONa 
—Stipulation  of  Parties. 

The  question  of  the  coDstitutlouality  of  a 
statute  is  a  judicial  one,  and  it  is  not  within 
the  power  of  parties  litigant  to  admit  or  stipu- 
late as  to  the  invalidity  thereof. 

2.  Constitutional    Law— Time   of    Takins 
Effkct  of  Constitution. 

The  Consitution  of  Wyoming  went  Into 
effect  on  July  10,  liiOO,  the  date  of  the  approv- 
al of  the  act  of  admission  of  Wyoming  into  the 
Union. 

3.  Evidence  — Judicial    Kotice— Obqahiza- 
TioN  OF  Counties. 

Judicial  notice  will  be  taken  of  the  organi- 
zation of  counties  of  the  state. 

[EM.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  20,  Evidence,  {  31.] 

4.  Statutes— Title— Sufficiency. 

The  title  of  each  of  the  legislative  appor- 
tionment acts  of  18.')3  (I^ws  ISaS,  p.  55,  c. 
2(3),  1901  (Laws  1901,  p.  98,  c.  01),  and  1907 
(Laws  1907,  p.  81.  c.  69),  entitled  "An  act  fix- 
ing the  state  senatorial  and  representative  dis- 
tricts and  dptermining  the  legislative  representa- 
tion thereof,"  relates  to  cognate  subjects  and 
germane  to  the  subject  of  apportionment,  and  the 
provision  in  each  act  containing  a  legislative 
recognition  of  the  organization  of  new  counties 
and  a  declaration  of  the  right  of  the  new  coun- 
ties to  representation  in  the  Legislature  is  with- 
in the  title,  since  under  Const,  art.  3,  §  3,  pro- 
viding that  each  county  shall  constitute  a  sen- 
atorial and  representative  district,  a  new  county, 
created  by  a  separate  act,  unacconipaiiiod  by 
any  general  apportionment,  is  entitled  to  rep- 
resentation in  tlie  Legislature. 

5.  Same— Partial  Invalidity- Effect. 

Const,  art.  3,  subtit.  "Apportionment,"  I 
4,  contains  an  apportionment  of  senators  and 
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repreeenta liven.  The  legislative  apportionment 
Aita  of  1893  (liaws  1803,  p.  55,  c.  26),  1901 
(Laws  imtl,  p.  98.  c.  91),  and  1907  (Laws  li»07. 
p.  SI,  c.  (iO),  eHtablish  sonatorial  and  represputx- 
tive  districts,  and  contain  a  legislative  recogni- 
tion of  the  organization  of  new  countios  and  a 
declaration  of  the  right  of  the  new  countii's  to 
representation  in  the  Legislature.  Held,  that 
the  provisions  of  the  act  establishing  seniilorial 
and  representative  districts  and  giving  the  right 
of  new  counties  to  representation  are  severable, 
and  the  invalidity  of  the  apportionment  of  sena- 
tors and  representatives  does  not  affect  the  va- 
lidity of  the  other  provisions,  and  the  right  of 
the  new  counties  to  representation  must  be  talcen 
into  consideration  in  any  apportionment  of  sena- 
tors and  representatives. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  44,   Statutes,  §§  58-C6.] 

6.  Pleading— CoNCLi'sivENEss. 

A  party  is  bound  by  his  theory  of  the  cause 
and  its  logical  sequence. 

7.  STATi:a  —  Leoislature  —  Leoislative   Ap- 
portionment—Validity. 

The  legislative  apportionment  Act  of  1907 
<r.,awR  1907.  p.  81.  c.  (59),  fixing  the  number  of 
senators  at  27  and  the  number  of  representatives 
at  5(1,  is  within  Const,  art.  3,  8  3,  providing  that 
tile  number  of  representatives  shall  not  be  less 
than  twice  nor  greater  than  three  times  the 
number  of  senators. 
S.  Same. 

The  legislative  apportionment  act  of  1901 
(Laws  1901,  p.  98,  c.  91)  fixes  ratios  for  the  ap- 
portionment of  senators  and  representatives. 
The  legislative  apportionment  act  of  1007  (Laws 
1907,  p.  81,  c.  (59),  based  on  a  later  census  is 
silent  on  the  subject  of  ratios,  fixes  the  number 
and  the  apportionment  of  senators  and  represen- 
tatives, and  repeals  all  acts  or  parts  of  acta  in- 
consistent therewith.  Held,  that  the  provision 
fixing  ratios  in  the  act  of  1901  is  repealed  by 
the  act  of  1907,  and  the  apportionment  thereun- 
der need  not  follow  such  ratios,  but  must  follow 
ratios  based  on  the  number  of  inhabitants  and 
the  number  of  senators  and  representatives. 

9.  Same— "Ratio." 

In  the  absence  of  express  ratios  in  a  legis- 
lative apportionment  act,  the  ratios  are  the  num- 
ber of  the  inhabitants  of  the  state  divided  by  the 
number  of  senators  fixed  by  the  act,  and  the 
same  number  of  inhabitants  divided  by  the  num- 
ber of  representatives  fixed  by  the  act. 

[Kd.  Note.— For  other  definitions,  see  Words 
and  Phrase.^,  vol.  7,  p.  5932.] 

10.  Evidence  —  Judicial   Notice— Memdebs 
OF  the  Leoislature— Terms  of  Office. 

The  court  will  take  judicial  notice  of  the 
membership  of  the  I><>KisIature  and  the  terms  of 
the  senators  as  the  Senate  is  con8titute<l  and  the 
journal  of  either  branch  of  the  Legislature  in 
so  far  as  it  is  germane  to  and  bears  on  the  ques- 
tion of  the  validity  of  a  legislative  apportion- 
ment act. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  20,  Evidence,  $  6(5.] 

11.  States  —  Leoislativb    Apportionment  — 
Districts. 

Each  senatorial  and  representative  district 
is  a  territorial  unit,  and  it  cannot  be  a  sena- 
torial district  and  not  a  representative  district. 

12.  Same. 

The  legislative  apportionment  in  the  Con- 
stitution is  temporary  m  its  application,  and  ia 
applicable  to  the  conditions  existing  at  the  time 
of  its  adoption,  and  it  cannot  be  applied  so  as 
to  disturb  conditions  which  are  the  legitimate 
ontgrowth  of  other  provisions  of  the  Constitu- 
tion, and  which  are  permanent  in  their  nature, 
and  it  does  not  follow  that  a  valid  legislative 
enactment  is  necessary  to  render  the  constitu- 
tional apportionment  inapplicable. 

13.  Same. 

Const,  art  3,  subtit.  "Apportionment,"  {  4 
provides  for  *  legislative  apportionment  of  16 


senators  and  33  representatives,  and  the  ap- 
portionment acts  of  18.03  (Laws  1893,  p.  55,  c 
2(5),  and  1901  (Laws  1901,  p.  98,  c.  91),  establish 
senatorial  and  representative  districts,  and  give 
three  new  counties  representation  in  the  L"gis- 
lature.  Senators  and  representatives  were  elect- 
ed under  the  acts,  and  the  senators  were  classifi- 
ed pursuant  to  the  Constitution,  so  that  13 
senators,  including  a  senator  from  one  of  the 
new  counties,  held  over  until  January,  1911. 
Some  of  the  hold-over  senators  were  electe<l  in 
counties  mentioned  in  the  constitutional  appor- 
tionment after  the  creation  of  new  counties  from 
the  territory  included  in  such  counties.  The 
holding  of  an  election  in  1908  under  the  appor- 
tionment act  in  the  Constitution  would  result  in 
a  I^egislature  of  19  senators  and  3(5  representa- 
tives, while  the  Constitution  provides  that  the 
number  of  representatives  shall  not  be  less  than 
twice  the  number  of  senators,  and  the  voters  in 
two  of  the  new  counties  woi'ld  have  to  submit 
to  representation  by  nonresidents  and  in  whose 
election  they  had  no  voice.  Held  that,  though 
it  be  conce<led  that  the  apportionment  acts  of 
1893  (Laws  1893.  p.  ."ii),  c.  2(!1,  1901  (Laws  1901, 
p.  98.  c.  91),  and  1907  (Laws  1907,  p.  81,  c.  69), 
are  invalid,  the  court  cannot  compel  an  election 
under  the  apportionment  found  in  the  Constitu- 
tion. 

14.  Same. 

The  courts  will  not  declare  a  legislative  a^ 
portionment  act  unconstitutional  wlien  there  is 
DO  prior  valid  apportionment  act  to  fall  back  on. 
1.5.  Same. 

A  Legislature  elected  under  an  inequitable 
apportionment  act  is  not  illegal,  and  the  court 
cannot  inquire  into  the  qualification  of  or  right 
of  any  one  to  bis  seat  therein,  since  the  final 
arbiter  of  such  question  is  the  Legislature  it- 
self, and  each  house  is  the  sole  and  exclusive 
judge  of  the  election  and  qualification  of  its 
own  members. 

16.  Mandamus— Natube  of  Writ— Issuance. 

Though  mandamus  is  a  writ  of  right,  it 
will  only  issue  in  the  sound  discretion  of  the 
court  after  a  judicial  examination  of  the  facts 
alleged  or  proved,  when  such  facts  show  at  least 
a  clear  legal  right  in  the  relator,  and  that  man- 
damus is  the  proper  remedy. 

[Ed.  Note.— For  cases  in  point,  see  Ont.  Dig. 
vol.  33,  Mandamus,  g  5.] 

17.  Same. 

Mandamus  will  not  issue  where  it  Is  not 
the  proper  remedy,  or  where  it  will  be  ineffectual 
to  secure  the  right  sought,  or  where  it  is  sought 
to  coei-ce  the  iH*rformance  of  an  illegal  act. 

[Ed.  Note.~For  cases  iu  point,  see  Cent.  Dig, 
vol.  33,  .Mandamus,  }  48.] 

15.  Same. 

The  (luestion  whether  it  is  sought  by  man- 
damus to  compel  the  performance  of  an  illegal 
act  must  be  determined  on  facts  and  conditions 
existing  at  the  time  of  the  application  for  the 
writ,  and  in  determining  the  question  the  courts 
may  take  judicial  notice  of  those  conditions 
which  are  germane  and  exist  as  to  a  co-ordinate 
branch  of  the  government,  and  which  are  the 
legitimate  outgrowth  of  the  constitutional  pro- 
visions. 

19.  States— Appobtionment— Judicial  Pow- 
er. 

The  court  has  no  power  to  apportion  the 
number  of  senators  and  representatives,  and  it 
cannot  force  on  the  people  of  the  state  an  illegal 
apportionment  act. 

20.  Same. 

The  nile  that  to  entitle  one  to  relief  by 
mandamus  from  an  illegal  apportionment  act  it 
is  necessary  to  show  a  prior  valid  apportionment 
is  applicable  to  au  apportionment  made  by  the 
Constitution  intended  to  l)e  temporary  in  its 
nature,  and  which  has  not  been  directly  super- 
seded by  legislative  enactments  alone,  but  which 
is  inapplicable  to  conditions  which  are  the  out- 
growth of  the  establishment  and  organization  of 
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the  Legislature  alon^  rales  prescribed  by  other 
constitutional  provisions. 

21.  Constitutional  JyAW— Validitt  or  Stat- 
utes—ItioiiT  TO  Raise  Question. 

One  who  is  not  entitled  to  mandamus  to 
compel  the  Secretary  of  State  to  give  notice  of 
the  election  of  senators  and  representatives  as 
specified  in  the  constitutional  legislative  appor- 
tionment on  the  ground  that  an  apportionment 
act  is  invalid  is  not  entitled  to  ask  the  court  to 
decide  the  question  of  the  validity  of  the  act. 

22.  Mandamus— Evidence. 

One  seelcing  by  mandamus  to  compel  the 
Secretary  of  State  to  give  notice  of  the  election 
of  senators  and  representatives  in  accordance 
with  the  legislative  apportionment  found  in  the 
Constitution  in  disregard  of  apportionment  acts 
enacted  by  the  Legislature  must  show  that  a 
legal  right  to  which  he  is  entitled  is  withheld 
from  him,  and  must  show  a  prior  apportionment 
under  which  the  election  of  a  constitutional 
Legislature  can  be  had,  and  that  it  is  within 
the  power  and  the  legal  duty  of  the  Secretary 
of  State  to  perform  the  act  demanded. 

Mandamus  by  the  state,  on  the  relation  of 
Patrick  Sullivan  and  another,  against  Wil- 
liam R.  Schnitger,  Secretary  of  State,  to 
compel  defendant  to  disregard  apportionment 
acts  enacted  by  the  Legislature  in  giving  no- 
tices of  election.  Heard  on  demurrer  to  the 
petition  and  alternative  writ  Demurrer  sus- 
tained. 

W.  R.  Stoll,  for  plaintiffs.  W.  E.  Mullen, 
Atty.  Gen.,  for  defendant. 

SCOIT,  J.  The  relators  have  filed  a  pe- 
tition In  this  court  In  which  they  pray  that 
a  writ  of  mandamus  Issue  out  of  this  court 
directed  to  the  defendant,  commanding  bim, 
as  Secretary  of  State,  In  notifying  the  boards 
of  county  commissioners  of  the  various  coun- 
ties of  the  state  what  public  oflScers  are  to 
be  elected  at  the  next  general  election  to  be 
held  In  the  present  year,  to  Insert  In  such 
notice  the  number  of  senators  and  representa- 
tives for  each  county  as  specified  In  the  leg- 
islative apportionment  found  In  the  Constitu- 
tion of  the  state,  and  to  disregard  the  num- 
ber of  senators  oud  representatives  8i)eclfled 
In  the  apiwrtloninent  acts  resi)ectlvely  of 
1907,  1001,  and  1803,  unless  in  the  mean- 
time a  session  of  the  Legislature  shall  be 
called  for  the  purpose  of  enacting  a  valid  and 
constitutional  apportionment  act.  An  al- 
ternative writ  of  mandamus  has  been  issued, 
and  the  mutter  has  been  heard  upon  a  de- 
murrer to  tlie  petition  and  alternative  writ, 
which  was  filed  by  the  Attorney  General 
representing  the  respondent.  The  petition 
for  the  writ  Is  presentetl  In  the  name  of  the 
state,  on  the  relation  of  Patrick  Sullivan  and 
John  T.  Williams,  who  are  citizens  of  the 
United  States,  the  former  being  a  resident, 
elector,  and  citizen  of  the  county  of  N'atrona, 
and  the  latter  a  resident,  elector,  and  citizen 
of  the  county  of  Converse,  and  they  allege 
that  they  present  the  petition  on  behalf  of 
themselves  and  all  the  citizens  of  their  re- 
spective counties  and  of  the  state. 

The  petition  assails  the  apportionment  act 
approved  February  19,  1907  (Laws  1907,  p. 
81,  c.  60),  apportioning  among  the  different 
counties  of  the  state  senators  and  representa- 


tives, as  nnconstltntlona!  and  void,  for  the 
alleged  reason  that  the  apportionment  was 
not  made  upon  the  enumeration  of  the  num- 
ber of  Inhabitants  of  the  state  made  in  1906, 
and  according  to  ratios  fixed  by  law  as  re- 
quired by  the  Constitution,  and  that  the  two 
preceding  apportionment  acts  made  In  1901 
and  1893  are  each  unconstitutional  for  the 
latter  reason,  leaving  the  only  valid  appor- 
tionment of  senators  and  representatives  In 
force  In  the  state  that  made  by  the  Consti- 
tution at  the  time  of  its  adoption,  and  which 
was  to  remain  in  force  and  effect  until  oth- 
erwise provided  by  law.  It  is  charged  by  the 
petition  that  the  apportionment  made  by 
each  act  does  not  conform  to  a  ratio  fixed  by 
law.  and  that  the  senators  and  representa- 
tives were  not  by  said  acts  divided  among 
the  counties  according  to  the  numl>er  of  in- 
habitants, and  that  the  apportionment  made 
by  each  act  is  unequal,  and  gives  undue  rep- 
resentation to  certain  counties,  leaving  others 
iusufflciently  represented. 

Before  proceeding  with  the  other  ail^ta- 
tions  of  the  petition  and  the  statement  of  the 
claims  of  the  respective  parties,  the  constitu- 
tional provisions  with  reference  to  election 
and  apiK>rtIonment  of  senators  and  represen- 
tatives In  so  far  as  applicable  to  the  ques- 
tion here  involved  will  be  stated.  They  ap- 
pear In  article  3,  and  are  resi)ectively  as  fol- 
lows: 

"Sec.  2.  Senators  shall  be  elected  for  the 
term  of  four  (4)  years  and  representatives 
for  the  term  of  two  (2)  years.  The  senatora 
elected  at  the  first  election  shall  be  divided 
by  lot  Into  two  classes  as  nearly  equal  as 
may  be.  The  seats  of  senators  of  the  first 
class  shall  be  vacated  at  the  expiration  of 
the  first  two  years,  and  of  the  second  class 
at  the  expiration  of  four  years.  No  person 
shall  be  a  senator  who  has  not  attained  the 
age  of  twenty-five  years,  or  a  representative 
who  has  not  attained  the  age  of  twenty-one 
years,  and  who  Is  not  a  citizen  of  the  United 
States  and  of  this  state  and  who  has  not,  for 
at  lenst  twelve  months  next  preceding  his. 
election  resided  within  the  county  or  district 
In  which  he  was  elected. 

"Sec.  3.  Each  county  shall  constitute  a 
senatorial  and  representative  district;  the 
senate  and  house  of  representatives  shall  be 
composed  of  members  elected  by  the  legal 
voters  of  the  counties  re8i)ectively,  every 
two  (2)  years.  They  shall  be  apiwrtioned 
among  the  said  counties  as  nearly  as  may  be 
according  to  the  number  of  their  inhabitunts. 
Each  county  shall  have  at  least  one  senator 
and  one  representative;  but  at  no  time  shall 
the  number  of  members  of  the  house  of  rep- 
resentatives be  less  than  twice  nor  greater 
than  three  times  the  number  of  members  of 
the  senate.  The  senate  and  house  of  repre- 
sentatives first  elected  in  pursuance  of  this 
Constitution  shall  consist  of  sixteen  and  thir- 
ty-three members  respectively." 

Under  the  subtitle  of  "Apportionment"  are 
the  following  sections,  viz.: 

"Sec.  2.  The  Legislature  shall  provide  by 
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law  for  an  enumeration  of  tbe  inhabitants 
of  tbe  state  in  tbe  year  1895,  and  every 
tentb  year  thereafter,  and  at  tbe  session 
next  following  such  enumeration,  and  also 
at  tbe  session  next  following  an  enumeration 
made  by  the  authority  of  the  United  States, 
shall  revise  and  adjust  the  apportionment 
for  senators  and  representatives,  on  a  basis 
of  such  enumeration  according  to  ratios  to 
be  fixed  by  law." 

"Sec.  4.  Until  an  apportionment  of  sena- 
tors and  represpntatives  as  otherwise  provid- 
ed by  law,  they  shall  be  divided  among  the 
several  counties  of  the  state  in  the  following 
manner:  Albany  county,  two  senators  and 
five  representatives.  Carbon  county,  two  sen- 
ators and  five  representatives.  Converse 
county,  one  senator  and  three  representa- 
tives. Coolc  county,  one  senator  and  two  rep- 
resentatives. Fremont  county,  one  senator 
and  two  representatives.  Laramie  county, 
three  senators  and  six  representatives.  John- 
son county,  one  senator  and  two  representa- 
tives. Sheridan  county,  one  senator  and  two 
representatives.  Sweetwater  county,  two  sen- 
ators and  three  representatives.  Uinta  coun- 
ty, two  senators  and  three  representatives." 

Tbe  relators'  complaint  is  directed  mainly 
to  the  apportionment  of  the  representatives. 
No  ratio  having  been  expressly  fixed  in  the 
act  of  1907,  it  is  alleged  that  so  much  of  the 
act  of  1901  as  fixed  a  ratio  was  continued 
in  force,  and  that  tbe  Legislature  was  bound 
to  follow  it  in  the  matter  of  the  apportion- 
ment in  the  act  of  1907.  The  act  of  1901 
provided  that  each  organized  county  should 
be  represented  in  the  I^eglslature  by  one  sen- 
ator and  one  representative  regardless  of  the 
population  of  such  county,  and  In  addition 
thereto  should  have  one  senator  for  every 
0,000  Inhabitants  and  one  senator  for  every 
fraction  over  3,500  inhabitants,  and  also  one 
representative  for  every  2,250  inhabitants 
and  one  representative  for  every  fraction 
over  2,000  inhabitants,  in  addition  to  tbe 
minimum  allowance  of  one  senator  and  one 
representative.  Upon  the  assumption  that 
the  ratios  so  fixed  in  the  act  of  1001  should 
l»e  applied  to  the  apportionment  under  tbe 
act  of  1907,  it  is  alleged  that  Weston  county 
with  a  population  of  3,005  was  given  thret 
representatives,  or  one  to  which  it  was  enti- 
tled, and  two  on  a  major  fraction;  that 
Crook  county  was  given  three  representa- 
tives, or  two  to  which  it  was  entitled,  and 
one  on  a  minor  fraction ;  that  Uinta  county 
was  given  four  senators  when  it  was  only 
entitled  to  three;  and  that  Laramie  county 
was  given  ten  representatives  when  it  was 
only  entitled  to  nine.  But  little  light  Is 
thrown  upou  the  question  here  presented  by 
the  decisions  of  the  courts  of  other  states  in 
cases  where  the  constitutionality  of  appor- 
tionment acts  have  been  questioned.  In  each 
case  the  decision  rests  uiwn  the  construction 
of  coiistltutlouul  provisions  which  obtain  in 
the  Jurisdiction  where  tlie  question  arose, 
and  which  as  a  whole  differ  materially  from 


those  in  our  Constitution.  It,  therefore,  be- 
comes necessary  In  reaching  a  conclusion  to 
follow  the  specific  provisions  of  our  Consti- 
tution giving  to  them  that  construction  which 
was  plainly  Intended,  and  preserving  to  tbe 
relators  such  rights  if  any  to  which  they  are 
entitled  under  the  allegations  of  their  peti- 
tion. 

It  will  be  observed  that  the  coimties  of 
Big  Horn,  Natrona,  and  Weston  are  not 
named  in  the  apportionment  fixed  in  the 
Constitution  as  separate  senntorial  and  rep- 
resentative districts,  although  for  legislative 
purposes  they  were  by  the  various  acts  luider 
which  they  were  created  attached  to  and 
remained  a  part  of  the  counties  from  which 
they  were  respectively  talien,  and  were  so  In- 
ciudeil  and  formed  a  part  of  the  districts 
established  in  that  apportionment.  They 
are,  however,  mentioned  as  separate  districts 
in  the  diflTerent  apportionment  acts  assailed. 
It,  therefore,  becomes  a  necessary  and  a 
material  inquiry  to  determine  their  status 
and  tbe  elTcct  which  an  election  held  under 
the  apportionment  fixed  in  the  Constitution 
would  have  upon  these  comities  and  the 
peoi)Ie  residing  within  their  limits.  It  is  ad- 
mitted by  the  respondent  in  argument  that 
the  ai)i>ortlonment  acts  of  1893  and  1901  are 
each  unconstitutional,  but  it  is  urged  that 
the  same  Infirmity  does  not  exist  as  to  the 
act  of  1007.  Such  admission  Is  one  of  law, 
and  this  court  is  not  bound  by  it.  It  requires 
a  Judicial  determination  of  a  court  of  com- 
petent Jurisdiction  to  afTect  the  validity  of 
a  statute  on  such  ground.  The  question  of 
the  constitutionality  of  a  statute  is  a  Judi- 
cial question,  and  It  is  not  within  the  power 
of  parties  litigant  to  admit  or  stipulate  as 
to  their  Invalidity.  In  the  two  former  acts 
a  ratio  was  fixed  and  expressed  in  each,  but 
In  either  act  it  appears  upon  the  face  ol 
tbe  i>etItion  that  the  Legislature  disregard- 
ed such  ratio  in  making  the  apportionment. 
It  furtlier  appears  that  in  both  acts  the 
number  of  senators  and  representatives  to 
which  each  organized  county  was  entitled 
under  tbe  Constitution  was  not  taken  into 
consideration  upon  the  ratio,  but  that  the 
latter  applied  only  to  those  which  were  allow- 
ed in  addition  thereto.  In  other  words  a  part 
only  of  the  apiiortlonment  was  based  upon  a 
ratio.  In  each  act,  however,  and  Including 
the  act  of  1907,  it  is  provided  that  each  or- 
ganized county  in  the  state  of  Wyoming  shall 
constitute  a  separate  senatorial  and  repre- 
sentative district  for  the  election  of  sena- 
tors and  representatives.  Natrona  and  Wes- 
ton counties  were  so  recognized  in  the  act 
of  189.3.  and  it  was  further  provided  in  that 
act  that  Big  Horn  when  organized  should 
be  entitled  to  one  senator  and  one  represen- 
tative. Without,  therefore,  discussing  fur- 
ther tbe  question  as  to  the  unconstitutional- 
ity of  tlie  apportionment  acts  of  1893  and 
1901  as  a  wliole,  we  take  it  that  if  conceded 
as  being  unccmstltutlonal  in  the  matter  of 
apportiunuieut   of   senators   and   representa- 
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tlves  they  and  the  act  of  1907  as  well  con- 
stitute a  legislative  recognition  of  the  organ- 
ization and  a  declaration  of  the  right  to 
representation  in  the  Legislature  of  the  coun- 
ties of  Natrona  and  Weston,  and  of  Big  Horn 
when  organized,  as  separate  senatorial  and 
represt'utative  districts,  although  they  were 
not  established  as  such  in  the  apportion- 
ment juade  in  the  Constitution.  Section  4, 
subtit.  "Apportionment,"  supra.  Section  1 
of  the  act  of  18!).3  (Laws  1893,  p.  55,  c.  2(5) 
Is  as  follows:  "Each  organized  county  shall 
constitute  a  separate  senatorial  and  repre- 
sentative district  for  the  election  of  sena- 
tors and  representatives."  Section  1  of  the 
act  of  1901  (Laws  1901,  p.  98,  c.  91)  Is  Iden- 
tical in  language,  as  is  also  the  first  part  of 
section  1  of  the  act  of  1907 ;  and  In  each  act 
the  counties  of  Natrona  and  Weston  are 
named,  and  In  the  last  two  the  county  of 
Big  Horn  is  also  named,  as  constituting  such 
districts. 

The  Constitution  was  adopted  and  ratified 
by  the  peo|)le  at  an  ele<-tion  held  for  that 
purpose  on  the  first  Tuesday  in  November,  A. 
D.  1889.  Section  7,  art.  21,  of  the  Constitu- 
tion, and  the  act  of  Congress  admitting  Wy- 
oming as  a  state  of  the  Union.  On  July  10, 
1890,  the  act  of  admission  was  approved  and 
the  Constitution  went  into  effect.  Commis- 
sioners of  the  county  of  Fremont  v.  Perkins, 
5  Wyo.  166,  170,  .38  Pac.  915.  Between  the 
time  of  the  adoption  of  the  Constitution  and 
the  admission  of  the  state  the  county  of 
Weston  was  created  and  organized  pursuant 
to  chapter  47,  p.  79,  Sess.  Laws  1890,  approv- 
ed March  12,  1890,  Us  ofllcers  having  quail- 
lied  on  May  16,  18!»0.  By  section  61,  c.  90,  p. 
217,  Sess.  Laws  1888,  Natrona  county  was 
created  as  an  unorganized  county,  with  au- 
thority to  organize  upon  the  petition  of  3(X) 
electors  resident  therein,  in  pursuance  of 
the  sections  of  that  act,  and  did  so  become 
fully  organized  on  April  12,  1890,  when  its 
ofllcers  qualified.  The  county  of  Big  Horn 
was  created  and  the  manner  of  its  organiza- 
tion prescribed  by  chapter  48,  p.  80,  Sess. 
Laws  1890,  which  was  approved  March  12, 
1890,  but  Its  right  to  so  organize  was  iwst- 
poned  by  section  2  of  the  act  until  after  Feb- 
ruary 1,  1892.  Neither  of  these  counties  was 
represented  in  the  first  Legislature,  which 
convened  on  November  12,  1890,  as  separate 
senatorial  and  representative  districts,  nor 
as  such  in  the  second  state  Legislature,  which 
convened  on  January  10,  1893.  At  the  time 
the  Constitution  went  into  effect,  viz.,  July 
10,  1890,  Natrona  and  Weston  were  organized 
and  Big  Horn  was  unorganized ;  but  for  leg- 
islative purposes  each  continued  to  be  a  part 
of  the  county  or  counties  from  which  they 
were  taken,  as  provided  by  the  act  or  acts 
under  which  they  were  created,  and  as  such 
they  were  merged  in,  and  though  not  separ- 
ately named  constituted  a  part  of,  the  sena- 
torial and  rei)rc8cntative  districts  as  estab- 
lislied  by  the  Constitution  mitil  the  third 
state  Legislature,  which  convened  on  Janu- 


ary 8,  1805,  when  each  of  them  was  repre- 
sented as  separate  senatorial  and  representa- 
tive districts,  the  county  of  Big  Horn  having 
been  organized  In  the  meantime,  and  all  bar- 
ing been  declared  to  be  and  constituted  under 
the  apportionment  act  of  18!)3  such  districts 
and  entitled  to  representation.  Section  18. 
art.  21  of  the  Constitution,  being  the  schedule, 
is  as  follows:  "Senators  and  members  of 
the  house  of  representatives  shall  be  chosen 
by  the  qualified  electors  of  the  several  sena- 
torial and  representative  districts  as  estab- 
lished in  this  Constitution,  until  such  dis- 
tricts shall  be  changed  by  law,  and  there- 
after by  the  qualified  electors  of  the  several 
districts  as  the  same  shall  be  established  by 
law."  It  is  apparent  that  the  members  of 
the  Legislature  were  so  chosen  until  after 
the  act  of  1893.  which  had  reference  to  the 
election  of  members  for  the  Legislature 
which  convened  on  January  8,  1895. 

Aside  from  the  fact  that  Judicial  notice 
will  be  taken  of  the  organization  of  these 
political  subdivisions  of  the  state,  the  Legis- 
lature has  recognized  them  as  such,  and 
has  by  the  various  nets  of  apportionment 
which  are  here  assailed  constituted  them 
senatorial  and  representative  districts.  The 
title  of  each  act  Is  as  follows:  "An  act  fix- 
ing the  state  senatorial  and  representative 
districts  and  determining  the  legislative  rep- 
resentation thereof."  These  are  cognate  sub- 
Je<'t8  and  germane  to  the  subject  of  appor- 
tionment, and,  being  followed  In  the  act  by 
a  declaration  as  to  what  shall  constitute 
such  senatorial  and  representative  districts, 
clearly  show  the  legislative  Intent  to  estab- 
lish the  districts  thus  defined.  It  cannot  be 
said  to  be  a  mere  redeclaration  of  the  con- 
stitutional provision,  and  limited  to  the  dis- 
tricts e.\lstlng  at  the  time  that  instrument 
went  Into  ettect ;  for  it  was  within  the  con- 
templation of  the  Constitution  that  the  Legis- 
lature should  create  and  establish  new  dis- 
tricts as  occasion  required,  and  further  It 
was  contemplated  that  each  organized  coun- 
ty should  constitute  such  district.  Such 
counties  could  be  declared  as  such  by  a  sepa- 
rate act  unaccompanied  by  any  general  ap- 
portionment, and  when  so  constituted  they 
would  each  be  a  territorial  unit,  and  entitled 
under  any  general  apportionment  act  there- 
after enacted  to  at  least  the  minimum  rep- 
resentation fixed  under  sec-tlon  3,  art.  3,  of 
the  Constitution,  as  above  quoted.  We  think, 
therefore,  under  the  well-established  rule  of 
construction,  that  so  much  of  the  various 
apportionment  acts  as  fixes  and  establishes 
the  senatorial  and  representative  districts 
Is  severable  from  the  balance  of  the  acts  and 
might  stand,  whatever  constitutional  infirm- 
ity may  exist  as  to  the  remaining  portions 
of  the  acts.  Cooley,  Constitutional  Limita- 
tions, p.  209;  se<tion  297,  Sutherland,  Stat. 
Constr.  The  last  author  says  at  section  130, 
Id.:  "It  Is  germane  to  the  sul)Ject  of  an 
net  to  repeal  previous  acts  relating  to  It  oi 
inconsistent   with    it.     Such   repeal   la   an- 
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ciliary  to  the  purpose  of  the  new  legislation." 
See  cases  cited  in  the  footnotes.  The  Legis- 
lature was  expressly  authorized  by  section 
7,  art  21,  to  establish  new  legislatire  dis- 
tricts, and  in  pursuance  of  that  power  the 
Legislature  did  so.  It  necessarily  follows 
that,  even  though  the  counties  of  Big  Horn, 
Natrona,  and  Weston  were  not  separate  sena- 
torial and  representative  districts  at  the 
time  the  Constitution  went  into  effect,  and 
were  not  recognized  as  such  in  the  Constitu- 
tion, yet  they  are  such  at  the  present  time, 
and  are  and  were  entitled  to  have  their  rep- 
resentation fixed  and  taken  into  considera- 
tion in  any  apportionment  of  senators  and 
representatives.  This  is  conceded  by  rela- 
tors in  their  petition  in  so  far  as  Natrona 
and  Weston  are  concerned.  It  is  not  alleged 
that  they  were  entitled  to  no  representation, 
but,  on  the  contrary,  it  is  alleged  that  each 
was  entitled  to  two  representatives,  notwith- 
standing which  it  is  sought  to  have  this  court 
issue  its  writ  which  would  in  effect  deprive 
them  of  any  and  all  right  of  representation 
to  which  they  are  now  entitled  as  separate 
senatorial  and  representative  districts.  If 
entitled  to  representation  as  alleged,  they 
constitute  legislative  territorial  units  under 
the  provisions  of  the  Constitution.  The  con- 
ceding of  the  right  to  two  representatives 
from  each  of  those  counties  by  the  allegations 
of  the  petition  is  inconsistent  with  and  nega- 
tives the  right  of  relators  to  have  them  de- 
prived of  separate  representation  as  such 
districts. 

The  issue  as  to  the  existence  of  Big  Horn 
county  as  a  separate  senatorial  and  repre- 
sentative district  is  not  tendered,  nor  is  its 
right  to  representation  in  the  Legislature 
questioned  except  In  the  manner  in  which  it 
would  be  effected  by  compelling  an  election 
to  be  held  under  the  apix)rtionment  fixed  in 
the  Constitution.  We  thinlt  upon  the  theory 
of  relators'  case  as  disclosed  by  their  peti- 
tion and  the  argument  and  brief  thereon 
that  they  must  be  held  to  concede  that  these 
counties  are  now  separate  senatorial  and  rep- 
resentative districts,  and  as  such  are  entitled 
to  representation  in  the  Legislature,  and  that 
such  right  must  be  recognized  under  any  ap- 
portionment act  The  petition  attacks  the 
apportionment  act  as  a  whole  upon  grounds 
which  do  not  involve  the  question  of  their 
existence  or  right  as  such  districts  to  sep- 
arate legislative  representation.  In  all  the 
computations  made  by  relators  In  their  peti- 
tion and  brief  in  attempting  to  show  the  in- 
justice and  Inequality  of  the  apportionment 
acts  complained  of  these  counties  are  recog- 
nized and  taken  into  consideration  with  all 
the  other  counties  of  the  state  as  constituting 
separate  districts  for  legislative  purposes. 
Aside,  however,  from  the  rule  that  relators 
should  be  held  bound  by  their  theory  and  Its 
logical  sequence,  we  are  nevertheless  com- 
pelled to  the  conclusion  that  these  counties 
were  constituted,  and  have  continued  to  be 
such  districts  by  reason  and  In  pursuance  of 


legislative  enactments  ever  since  the  appor- 
tionment act  of  1893  and  the  organization  of 
Big  Horn  and  the  admission  of  their  senators 
and  representatives  elected  under  such  act 
to  seats  in  the  third  state  Legislature,  which 
convened  on  January  8,  1805. 

By  the  act  of  1907  the  number  of  senators 
was  fixed  at  27,  and  the  number  of  repre- 
sentatives was  fixed  at  56.  It  is  thus  seen 
that  the  relative  number  in  membership  of 
the  senate  and  the  house  of  representatives 
is  within  the  constitutional  provision,  and 
that  the  act  is  not  objectionable  on  that 
ground.  It  is  urged  that  as  no  ratio  was 
expressed  In  the  act  of  1907  that  the  ratio 
fixed  in  the  act  of  1901  was  continued  in 
force,  and  should  have  been  applied  and  fol- 
lowed In  the  former  act.  The  act  of  1907 
after  fixing  the  apportionment  provides  that 
all  acts  or  parts  of  acts  inconsistent  there- 
with are  repealed.  It  is  contended  that  the 
apportionment  must  have  been  based  upon 
such  ratio  in  order  to  be  valid,  but  that,  as 
the  Legislature  failed  to  follow  it  in  the  last 
act.  It  Is  for  that  reason  invalid.  It  Is  con- 
tended by  the  respondent  that  that  ratio  was 
not  the  basis  of  the  apportionment.  The 
population  of  the  state  as  determined  by 
authority  of  law  is  a  matter  of  legislative 
as  well  as  Judicial  knowledge.  The  petition 
sets  out  the  enumeration  of  the  Inhabitants 
of  each  county  and  the  total  population  of 
the  state  as  shown  by  the  state  census  of 
1905.  The  number  of  members  of  the  lower 
house  and  the  number  of  members  of  the  up- 
per house  of  the  Legislature  Is  fixed  by  the 
act.  While  the  ratio  is  not  In  express  words, 
and  it  would  probably  be  better  to  have  so 
expressed  It,  we  should  hesitate  to  hold  such 
a  bill  unconstitutional  upon  that  ground 
alone,  if  It  is  apparent  on  its  face  that  tlie 
Legislature  was  guided  by  a  ratio  and  what 
such  ratio  was.  In  the  absence  of  any  ex- 
pressed ratios,  the  ratios  are  of  course  the 
number  of  inhabitants  of  the  state  divided 
by  the  number  of  senators,  and  such  number 
divided  by  the  number  of  representatives. 
It  is  a  matter  of  easy  calculation,  and  when 
departed  from  Is  easily  detected.  Applying 
this  rule,  we  find  that  under  the  apportion- 
ment act  of  1907,  as  each  organized  coun- 
ty constituted  a  separate  senatorial  and  rep- 
resentative district  each  of  such  districts 
was,  inclusive  of  such  minimum  representa- 
tion so  fixed  by  the  Constitution,  entitled  to 
one  senator  for  each  unit  of  3,771  Inhabit- 
ants, and  one  representative  for  each  unit 
of  1,818  inhabitants,  and  these  ratios  should 
have  been  so  applied  tliat  each  of  such  dis- 
tricts, even  though  Its  population  were  less 
than  these  units,  should  have  such  mini- 
mum representation.  The  apportionment 
made  by  the  act  of  1901  Is,  as  alleged,  in- 
consistent with  these  ratios,  and  as  the  act 
of  1907  is  of  a  later  date,  and  based  upon  a 
later  census  enumeration,  it  necessarily  fol- 
lows from  such  Inconslsteno.v  that  such 
ratios  were  rci)ealed  by  the  last  act 
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It  is  contended  by  the  respondent  that  the 
Inequalities  and  defects  alleged  with  refer- 
ence to  the  apportionment  In  the  act  of  1007 
were  made  within  the  legislative  discretion, 
while  It  Is  argued  by  the  relators  that  they 
constitute  a  clear  and  palpable  violation  of 
the  Constitution.  These  questions  have  been 
ably  discussed  by  the  attorneys  who  appear 
In  this  case.  We  are  not  required  to  go  In- 
to the  question  of  how  far  the  Constitution 
has  lodged  discretion  In  the  Legislature  when 
it  provides  that  the  apportionment  must  be 
made  as  near  as  may  be  upon  a  basis  of 
the  number  of  Inhabitants  of  the  county,  nor 
in  fixing  a  ratio,  nor  as  to  how  far  their 
discretion  extends  in  fixing  the  number  of 
members  of  the  house  and  senate  so  long 
as  the  proportionate  membership  fixed  by  the 
Constitution  is  carried  out,  for  we  are  met 
by  an  obstacle  which  confronts  us  upon  the 
threshold  of  this  case  which  renders  It  un- 
necessary to  do  so.  Section  2,  art.  3,  supra, 
fixes  the  term  of  the  senators  at  four  years, 
and  that  of  representatives  at  two  years,  and 
provides  that  the  senators  elected  at  the  first 
election  shall  be  divided  by  lot  into  two 
classes  as  nearly  equal  as  may  be,  those  of 
the  first  class  to  serve  two  years,  and  those 
of  the  second  class  to  serve  four  years.  This 
court  takes  Judicial  notice  of  the  member- 
ship of  the  Legislature  and  the  terms  of  the 
senators  as  the  senate  is  now  constituted 
and  the  journal  of  either  branch  of  the  Leg- 
islature in  so  far  as  it  is  germane  to  and 
bears  upon  the  question  here  Involved.  At 
the  first  state  election  the  senators  as  pro- 
vided in  section  4,  subtlt.  "Apportionment," 
supra,  numbered  16  In  all,  and  the  mem- 
bership of  the  House  of  Representatives  was 
fixed  at  33,  and  were  to  be  elected  from  the 
districts  as  therein  provided.  The  term  of 
the  senators  was  fixed  by  lot  as  provided  in 
section  2,  art.  3,  supra.  Keither  Big  Horn, 
Natrona,  nor  Weston  counties  were  mention- 
ed in  that  apportionment,  but  constituted 
parts  of  the  counties  therein  named  for  leg- 
islative purjioses.  They  have,  since  the  fram- 
ing and  adoption  of  the  Constitution,  been 
organized,  and,  as  already  stated,  now  con- 
stitute separate  senatorial  and  representative 
districts,  and  as  such  are  now  entitled  to 
representation,  and  have  resi)ectlvely  been 
represented  in  both  branches  of  the  Legis- 
lature since  1895.  The  classification  of  the 
senators,  and  fixing  of  the  long  and  short 
term  by  tlie  first  state  Legislature  in  accoM- 
ance  with  the  constitutional  provision,  and 
following  the  rule  therein  prescribed,  togeth- 
er with  the  increase  of  membership  of  both 
houses  as  provided  from  time  to  time,  wheth- 
er such  senators  were  elected  under  a  con- 
stitutional or  unconstitutional  apportion- 
ment, has  brought  about  the  condition  that 
there  are  now  13  senators  whose  term  of 
ofllce  does  not  expire  until  tlje  first  Monday 
In  January,  A.  D.  1911.  One  of  these  sena- 
tors is  from  Weston  county,  which  is  not 
entitled  to  any  representation  as  a  separate 


senatorial  and  representative  district  under 
the  apportionment  fixed  In  the  Constitution, 
and  under  which  the  relators  seek  to  have 
this  court  direct  the  election  to  be  held.  Un- 
der the  constitutional  apportionment  the 
number  of  senators  as  already  stated  was 
fixed  at  16,  and  were  divided  among  the  sev- 
eral counties  of  the  state  as  provided  In  sec- 
tion 4,  subtlt.  "Apportionment,"  supra,  and 
to  be  elected  from  the  several  senatorial  and 
representative  districts  as  there  established. 
Section  18,  art.  21,  schedule.  If,  by  any  pos- 
sibility, this  court  had  the  power  to  Inter- 
fere with  and  exclude  the  senator  from  Wes- 
ton county  from  his  seat  In  the  senate,  then 
under  the  contention  of  relators  there  would 
be  4  senators  to  elect  at  the  ensuing  elec- 
tion and  33  representatives. 

It  was  clearly  the  intention  as  gathered 
from  the  Constitution  that  one-half  of  the 
senators  should  hold  over,  and  that  the  hold- 
over senators  should  be  taken  Into  considera- 
tion in  whatever  apportionment  act  that 
should  thereafter  be  passed  by  the  Legisla- 
ture. Section  2,  supra.  It  is  equally  appar- 
ent that  this  provision  of  the  Constitution 
would  be  distorted  and  practically  disregard- 
ed if  the  relief  here  sought  were  granted, 
for  It  would  result  In  a  senate  consisting  of 
12  hold-over  senators  and  4  to  be  elected  for 
a  full  term.  As  to  when  or  under  what  con- 
dltions  this  matter  would  right  itself  may 
perhaps  be  a  question  of  minor  Importance, 
and  it  may  be  that  it  Is  a  condition  that 
was  not  foreseen  by  the  framers  of  the  Con- 
stitution; yet  it  Is  purely  a  matter  of  spec- 
ulation as  to  when.  If  ever,  the  constitution- 
al proiiortlon  would  or  could  be  re-establish- 
ed. If  the  senator  from  Weston  county  be 
Included,  then  the  election  of  four  senators 
under  the  apportionment  found  in  the  Con- 
stitution would  make  the  number  of  senators 
17,  whereas  the  election  of  representatives 
from  certain  districts  named  is  limited  to  33. 
We  would  thus  have  an  unconstitutional 
Legislature,  for  It  Is  expressly  provided  that 
lu  no  case  shall  the  number  of  representa- 
tives be  less  than  twice  nor  more  than  three 
times  the  number  of  senators.  Section  3, 
art,  3,  supra. 

It  will  be  observed  that  each  senatorial  and 
representative  district  Is  a  territorial  unit. 
It  cannot  be  a  senatorial,  and  at  the  same 
time  not  a  representative  district  If  the 
Constitution  were  susceptible  to  the  construc- 
tion that  the  county  of  Big  Horn  upon  its 
organization,  and  the  counties  of  Natrona 
and  Weston  upon  the  admission  of  the  state, 
became  legislative  districts,  and  as  such,  with- 
out further  legislative  enactment,  entitled  to 
the  representation  of  one  senator  and  one  rep- 
resentative, and  that  such  senators  and  repre- 
sentatives should  be  considered  as  supple- 
mentary to  the  apportionment  as  made  In  that 
Instrument,  then,  as  it  necessarily  follows 
that  no  greater  representation  could  be  allow- 
ed in  the  al)sence  of  legislative  enactment,  it 
would  be  necessary  to  add  the  total  of  the 
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minimum  repreaentatioa  from  these  counties, 
or  3  Benators  and  3  representatives,  to  tlie 
numbers  respectively  allowed  In  such  appor- 
tionment, which  would  make  10  senators  and 
3(»  representatlTea  Upon  the  facts  alleged 
Natrona  and  Weston  counties  were  each  en- 
titled to  one  senator  and  one  representative, 
and,  adding  two  senators  and  two  represen- 
tatives to  the  numbers  respectively  as  fixed 
in  that  apportionment,  there  would  be  IS  sen- 
ators and  35  rei)resentative8.  It  Is  only  nec- 
essary to  state  the  propositions  and  the  re- 
sulting proportions  as  to  membership  of  the 
Senate  and  House  to  show  the  incorrectness 
of  such  reasoning,  for  a  Liegislature  so  con- 
stituted would  also  violate  the  constitutional 
requirement  that  the  number  of  representa- 
tives shall  not  be  less  than  twice  nor  more 
than  three  times  the  number  of  senators. 

The  apportionment  foimd  in  the  Constitu- 
tion was  based  upon  the  number  of  votes 
cast  at  the  election  preceding  the  framing 
of  that  instrument.  It  was  luteuded  by  the 
convention  to  apply  only  to  the  first  state 
election.  It  was  so  stated  in  the  debates 
and  proceedings  of  the  convention,  and  It 
was  further  expected  that  the  first  state 
Legislature  would  pass  an  apportionment 
act  based  on  the  provisions  and  requirements 
of  the  Constitution.  It  was  Intended  to  be 
temporary  in  its  application,  and  was  ap- 
plicable to  the  conditions  existing  at  that 
time.  It  does  not  partake  of  that  fixed  and 
enduring  character  of  other  constitutional 
provisions  which  never  yield  to  legislative 
enactment;  nor  can  it  at  any  time  be  ap- 
plied so  as  to  disturb  conditions  which  are 
the  legitimate  outgrowth  of  such  other  pro- 
visions, and  which  are  permanent  in  their 
nature.  Such  inapplicability  does  not  arise 
from  the  Infirmity  of  the  apiMrtlunment  acts 
complained  of,  but  from  fixed  conditions  with 
reference  to  legislative  representation  which 
exists  at  the  present  time,  and  which  are 
the  outgrowth  of  other  constitutional  pro- 
visions. It  does  not  follow  that  a  valid 
legislative  enactment  is  necessary  to  render 
this  api>ortionmeut  Inapplicable.  It  may  be 
so  rendered  by  the  operation  of  other  con- 
stitutional provisions  under  which  the  legis- 
lative department  of  the  government  has  been 
organised  and  established,  nud  out  of  which 
conditions  have  arisen  which  render  It  in- 
applicable, without  violating  the  spirit  and 
express  provisions  of  the  Constitution.  This 
question  was  not  involved  in  any  of  the 
numerous  cases  cited  in  relators'  brief.  To 
review  those  cases  and  quote  the  constitution- 
al provisions  under  which  they  arose,  and 
attempt  to  differentiate  between  those  cases 
and  the  one  before  us,  would  only  result  in 
a  prolixltj-  of  words,  and  obscure  the  mean- 
ing and  ground  upon  which  we  have  reachwl 
our  conclusions.  It  may  however  be  suld 
that  in  all  of  those  cases  the  courts  have 
uniformly  declined  to  interfere  and  declare 
an  api>ortioniuent  act  uncoustltuthmal  when 
there  was  no  prior  or  antecedent  valid  ap- 
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portionment  act  to  fall  back  to.  This  rule  Is 
well  understood  by  the  attorney  for  relators, 
for  he  has  based  his  case  and  argument  upon 
the  theory,  as  contended  by  him,  that  there 
has  been  no  valid  apportionment  act  passed 
by  the  Legislature  since  the  state  was  ad- 
mitted, and  that  being  so  he  claims  that  the 
apiiortloument  fixed  in  the  Constitution  Is  In 
force,  and  that  the  ensuing  election  must  be 
held  thereunder. 

It  may  be  conceded  for  the  purposes  of  this 
discussion  that  the  present  Legislature  was 
elected  under  an  inequitable  apportionment 
act,  and  It  may  be  further  conceded  that 
there  has  not  been  a  fair  apportionment  act 
passed  since  the  Constitution  went  Into  ef- 
fect, but  that  does  not  render  the  Legislature 
so  elected  under  such  apiwrtionment  act  Il- 
legal, nor  authorize  or  empower  this  court 
to  Inquire  into  the  qualification  or  right  of 
any  one  to  his  seat  therein.  Such  right  can- 
not be  questioned  In  the  courts.  People  ex 
rel.  Sherwood  v.  State  Board  of  Canvassers, 
129  N.  Y.  3(i0,  29  N.  E.  345,  14  L.  B.  A.  (MG : 
10  Cent  Dig.  127,  tit  "Const.  Law."  The 
last  and  final  arbiter  of  such  question  Is  the 
Legislature  itself,  and  each  house  Is  the 
sole  and  exclusive  Judge  of  the  election  and 
qualification  of  Its  own  members.  Such  de- 
termination is  so  far  Judicial  In  Its  nature 
as  to  make  one  so  admitted  a  member,  not 
only  de  facto,  but  de  Jure  also.  In  speaking 
upon  a  similar  question  where  an  apportion- 
ment act  was  assailed  as  being  unconstitu- 
tional, the  Court  of  Appeals  of  New  Tork 
say:  "As  already  said,  the  Senate  and  As- 
sembly elected  under  the  apportionment  act 
and  actually  assembled,  constitute  In  any 
aspect  a  de  facto  Legislature.  As  a  de  facto 
body  each  house  has,  under  the  Constitution, 
not  only  the  exclusive  jwwer,  but  the  ex- 
clusive right,  to  Judge  the  title  of  any  of 
its  members  to  a  seat  therein.  Whoever  ei- 
ther house  receives  as  Its  legally  elected 
member  and  entitled  to  a  seat  becomes  there- 
by a  de  Jure  member  of  that  house,  even 
though  the  courts,  were  such  a  question  triable 
before  them,  might  be  of  a  different  opinion. 
It  follows,  therefore,  that  not  only  Is  the 
present  Legislature  a  valid  Legislature,  but 
that  each  member  thereof,  so  long  as  the 
particular  house  to  which  he  belongs  does 
not  oust  him,  Is  to  all  the  world  not  only 
a  de  facto,  but  a  de  Jure,  mcmljer,  and  he 
is  entitled  to  all  the  i)rlvlleges  of  a  member. 
•  •  •  "  In  re  Sherlll,  188  X.  Y.  185,  81  X. 
E.  124,  1.3.-?,  134.  117  Am.  St  Rep.  841.  The 
same  principle  was  recognized  by  this  court 
in  State  ex  rel.  Bennett  v.  Barber  et  al.,  4 
Wyo.  5(i.  32  I'ac.  14.  That  was  a  proceeding 
in  mandamus  to  require  the  state  board  of 
canvassers  to  canvass  certain  returns  of  the 
votes  cast  for  the  relators  for  members  of 
the  House  of  Representatives  from  Carbon 
county  at  the  election  held  on  Tuesday,  No- 
vember 8,  1892.  It  was  there  urged  upon 
demurrer  to  the  i)etItIon  and  alternative 
writ  that  the  court  was  without  Jurisdiction 
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to  grant  the  writ  because  of  the  constitution- 
al and  statutory  provision  to  the  eBfect  that 
each  house  shall  Judge  of  the  election,  re- 
turns, and  qunlificatlon  of  Its  own  members. 
The  late  Justice  Conaway,  speaking  for  the 
court,  at  page  71  of  4  Wyo.,  at  page  19  of 
32  Pac,  said:  "In  such  cases  the  courts 
are  not  the  last  or  the  principal  bulwark  of 
the  rights  of  the  people  In  choosing  their 
representatives.  The  final  and  plenary  juris- 
diction upon  which  the  people  must  rely  in 
the  last  resort  in  such  cases  Is  that  of  the 
House  of  Representatives  Itself.  And  courts 
will  not  entertain  the  Idea  that  other  tri- 
bunals In  which  the  Constitution  and  the 
laws  have  vested  some  small  portion  of  Ju- 
dicial power  will  not  exercise  such  power 
with  as  much  wisdom  and  Justice  as  could 
the  courts." 

We  think  from  the  foregoing  statement  of 
the  law  that  there  is  an  entire  absence  of 
power  In  this  court  to  question  the  right 
of  any  member  of  the  Legislature  as  now  con- 
stituted to  his  seat  therein  or  of  any  hold- 
over senator  to  his  seat  in  the  Legislature 
to  be  convened  on  the  second  Tuesday  In 
January,  1909,  nor  have  we  the  power  by 
any  ruling  In  this  case  to  oust  such  senator 
from  his  right  thereto.  The  senator  from 
Weston  county  must  therefore  be  treated 
as  such  de  Jure  for  the  full  term  for  which 
he  was  elected  and  qualified,  and  any  ap- 
I)ortlonment  made  or  election  held  must  be 
with  the  view  that  he  and  the  other  hold-over 
senators  will  be  members  of  and  entitled  to 
a  seat  In  the  senate  to  be  organized  on  the 
second  Tuesday  in  January,  1909,  and  that 
their  right  to  seats  therein  is  and  will  be 
independent  of  any  Intervening  election. 
What  is  here  said  with  reference  to  the  sena- 
tor from  Weston  county  is  equally  applicable 
to  the  senator  from  Crook  county. 

It  will  be  observed  that  the  senatorial  and 
representative  district  of  Crook  county  as 
established  in  the  Constitution  included  the 
territory  embraced  within  the  boundaries  of 
Weston  county  as  provided  in  the  act  creat- 
ing the  latter,  and  as  such  district  it  was 
entitled  to  a  repre.sentatiou  of  one  sena- 
tor and  two  rei)resentatives.  The  senator 
from  Crook  county  Is  also  a  hold-over  sena- 
tor, he  having  qualified  as  such  on  January 
8,  1907,  and  his  term  does  not  expire  until 
the  first  Tuesday  in  January,  1911.  To  fall 
back  to  the  constitutional  apportionment 
means  also  to  fall  back  to  the  legislative 
districts  as  therein  established,  and  those 
counties  would  be  entitled  to  but  one  sena- 
tor, whereas  they  now  have  two  hold-over 
senators,  whose  right  to  hold  their  seat  is  a 
question  which  has  been  passed  upon  by 
the  Legislature  itself,  and,  as  already  stated, 
its  Judgment  and  action  thereon  is  conclusive 
upon  this  court.  It  is  difficult  to  understand 
how,  in  view  of  the  present  unyielding  con- 
ditions, the  apportionment  made  in  the  Con- 
stitution can  be  applied,  and  its  Integrity 
and  that  of  the  constitutional  provision  with 


reference  to  the  relative  membership  of  the 
Senate  and  Honse  of  Representatives  be  pre- 
served. With  two  senators  from  a  district 
which  was  only  entitled  to  one  under  that 
apportionment,  then  to  keep  down  the  num- 
ber of  senators  to  16  as  therein  prescribed 
some  other  district  as  established  therein 
must  be  deprived  of  a  senator  to  which  It  was 
entitled,  a  proceeding  that  would  not  be  any 
more  within  the  power  of  this  court  than  to 
deprive  either  Crook  or  Weston  of  Its  sena- 
tor. Giving  the  other  districts  under  that 
apportionment  the  right  of  representation 
as  there  fixed,  and  to  which  they  would  t>e 
entitled,  then  It  necessarily  follows  that,  one 
of  those  districts  having  a  doable  senatorial 
representation,  the  number  of  senators  who 
would  be  entitled  to  seats  in  the  next  Legis- 
lature would  be  17,  or  one  more  than  the 
apportionment  provided  for,  and  the  number 
of  representatives  would  at  the  same  time 
be  less  than  twice  that  nimiber. 

The  senatorial  and  representative  district 
of  the  county  of  Carbon  as  established  by  the 
Constitution  In  connection  witli  the  act  creat- 
ing and  prescribing  the  method  of  the  organi- 
zation of  Natrona  county  Included  for  the 
purposes  of  representation  in  the  Legislature 
the  territory  embraced  within  the  boundaries 
of  the  latter.  Under  the  apportionment  (sec- 
tion 4,  subtit.  "Apportionment,"  supra)  this 
district  was  given  two  senators.  Carbon  coun- 
ty alone  and  ever  since  the  creation  of  Nat- 
rona Into  a  separate  legislative  district  has 
Itself  elected  Its  senators  and  representatives. 
At  the  general  election  held  in  1906  It  elected 
two  senators  for  a  term  of  four  years  ea* 
commencing  on  the  8th  day  of  January,  1907. 
and  ending  on  the  second  Tuesday  In  Janu- 
ary, 1911,  and  each  duly  qualified  for  such 
term,  and  they  will  l>e  entitled  to  their  seats 
in  the  next  Legislature,  which  convenes  on 
the  second  Tuesday  In  January,  1909.  They 
were  not  elected  by  the  people  of  Natrona 
county,  for  that  county  and  Its  people  had  no 
voice  In  their  election.  To  apply  the  appor- 
tionment as  fixed  in  the  Constitution  would 
not  only  deny  Natrona  the  right  to  elect  a 
senator,  but  compel  It  to  submit  to  representa- 
tion In  the  senate  by  nonresidents  of  that 
county,  and  who  were  elected  solely  by  the 
Inhabitants  of  another  county,  and  in  whose 
election  the  inhabitants  of  Natrona  county 
had  no  voice  whatever.  Such  senators  were 
not  elected  from  the  districts  as  established 
in  the  Constitution,  but  by  the  inhabitants  of 
a  part  only  of  such  district,  and  yet  this  court 
would  be  without  power  to  dispossess  said 
senators  of  their  office. 

The  legislative  districts  of  Fremont,  John- 
son, and  Sheridan  as  established  In  the  Con- 
stitution were  each  entitled  to  one  senator 
and  two  rei)rosentatives.  As  such  the.v  each 
included  a  part  of  the  territory  now  embrac- 
ed within  the  limits  of  Big  Horn,  Since  the 
organization  of  Big  Horn  county  the  terri- 
tory Included  therein  has  been  detached  from 
the  counties  from  which  It  was  taken.    The 
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senatorial  districts  of  Sheridan  and  Johnson 
each  hare  a  senator  who  was  elected  at  the 
general  election  In  1906,  and  who  has  duly 
qualified,  and  whose  term  as  such  does  not 
expire  until  the  second  Tuesday  In  January, 
1911,  and  each  Is  entitled  to  bis  seat  In  the 
senate  which  is  to  assemble  and  organize  on 
the  second  Tuesday  in  January,  1909.  It  is 
apparent  that  the  same  condition  exists  as  to 
the  people  of  this  county  that  exists  as  to  the 
people  of  Natrona.  They,  by  an  election  held 
under  the  apportionment  and  from  the  dis- 
tricts as  made  and  established  in  the  Con- 
stitution, would  be  denied  the  right  to  elect 
a  senator  as  a  separate  senatorial  and  repre- 
sentative district,  and  would  be  compelled  to 
submit  to  representation  by  nonresidents  of 
the  county,  and  In  whose  election  they  had  no 
voice,  and  who  also  were  not  elected  from  the 
districts  as  established  in  the  Constitution, 
but  by  the  inliabltants  of  a  part  only  of  such 
districts. 

The  writ  of  mandamus  is  referred  to  in. 
the  text-books  and  the  decisions  as  a  writ  of 
right  The  nature  of  the  writ  should  not  be 
confounded  with  the  right  to  have  it  issue. 
It  will  only  issue  in  the  sound  discretion  of 
the  court.  People  v.  Olson,  215  111.  020,  C22, 
74  N.  E.  785;  33  Cent.  Dig.  col.  2053,  §  5. 
Such  discretion  means  only  that  the  question 
as  to  whether  the  writ  ought  to  issue  depends 
upon  the  result  of  a  Judicial  examination  of 
the  facts  either  as  alleged  or  In  proof.  Such 
facts  or  proof  must  show  at  least  a  clear  le- 
gal right  in  the  relators  and  that  mandamus 
Is  the  proi)er  remedy.  The  relators  must 
show  a  clear  legal  right  to  which  they  are  en- 
titled, and  which  is  w^ltbheld  or  threatened  to 
be  withheld  from  them,  and  that  It  is  the  le- 
gal obligation  or  duty  of  the  respondent  to 
perform  the  act  sought  to  be  coerced,  and 
that  the  performance  of  such  act  can  only  be 
secured  through  and  by  means  of  the  writ. 
It  is  said  by  some  of  the  authorities  that  if  a 
legal  right  is  withheld  from  the  relators  the 
consequences  of  securing  such  right  through 
the  Issuance  of  the  writ  ought  not  to  be  con- 
sidered. The  courts  are  not  In  harmony  on 
this  question,  but  seem  to  have  been  governed 
by  the  facts  in  each  particular  case  so  that 
each  case  stands  practically  upon  its  own 
footing.  The  determination  of  the  question 
In  each  case  necessarily  involves  the  question 
of  the  right  sought  to  be  secured  and  the  ef- 
fectiveness of  the  remedy  for  that  purpose. 
There  is  an  underlying  principle  in  all  the 
cases  that,  if  mandamus  be  not  the  proper 
remed}',  or  would  be  ineffectual  to  secure  the 
right  sought,  then  it  should  not  Issue,  for  in 
such  case  it  would  be  of  no  benefit.  It  Is  also 
fundamental  that  the  legal  right  to  the  issu- 
ance of  the  writ  never  exists  to  coerce  the 
performance  of  an  Illegal  act,  and  that  ques- 
tion must  be  determined  upon  the  facts  and 
conditions  existing  at  the  time  the  applica- 
tion for  the  writ  is  made,  and  in  determining 
that  question  the  courts  may  and  should  take 
judicial  notice  of  those  conditions  which  are 


germane  and  exist  as  to  >  co-ordinate  branch 
of  the  government,  and  which  are  the  legiti- 
mate outgrowth  of  constitutional  provisions. 
In  Spelling,  Injunctions  and  Extraordinary 
Remedies  (2d  Ed.)  at  section  1378,  It  is  said: 
"It  would  be  idle  to  discuss  the  question 
whether  any  court  has  power  by  any  manner 
of  process  to  compel  the  performance  of  an 
act  violative  of  existing  statutes."  In  People 
V.  State  Board  of  Canvassers.  129  N.  T.  360, 
20  N.  B.  345.  14  L.  R.  A.  645,  it  is  held  that 
the  writ  will  never  Issue  to  accomplish  the 
violation  of  a  constitutional  provision.  In 
26  Cyc,  at  page  150,  it  is  said:  "When  It  ap- 
pears that  the  act  sought  to  be  coerced  would 
be  unauthorized  by  law,  •  »  •  the  writ 
will  be  denied."  The  text  is  supported  by  an 
abundance  of  authorities  cited  in  the  foot- 
notes. Nor  will  mandamus  issue  to  command 
an  officer  to  do  that  which  he  could  not  law- 
fully do  without  such  mandate.  26  Cyc.  166 ; 
Rosenthal  v.  State  Board  of  Canvassers,  50 
Kan.  129,  32  Pac.  129,  19  L.  R.  A.  157 ;  Clark 
V.  Buchanan  et  al.,  2  Minn.  346  (Gil.  298). 
In  State  ex  rel.  v.  County  Commissioners,  55 
Neb.  210,  75  N.  W.  579,  the  Supreme  Court  of 
Nebraska  say  that  "the  remedy  by  mandamus 
must  rest  upon  the  legal  rights  of  the  relator 
upon  one  hand,  and  upon  the  legal  obligations 
and  duties  of  the  respondent  upon  the  other 
hand.  It  cannot  be  predicated  solely  upon 
the  equities  existing  between  the  parties." 
To  the  same  effect  is  Davis  ▼.  Miller  Signal 
Co.,  105  111.  App.  657,  661. 

The  counties  of  Big  Horn,  Natrona,  and 
Weston,  not  being  organized  at  the  time  the 
Constitution  was  framed  and  adopted,  consti- 
tuted a  part  of,  and  were  embraced  in,  the 
districts  established  by  the  apportionment 
fixed  in  the  Constitution.  They  have  since 
been  organized,  the  former  after  the  state 
was  admitted,  and  the  two  latter  prior  there- 
to, and,  as  already  stated,  have  been  by  legis- 
lative enactment  constituted  and  are  now  sep- 
arate senatorial  and  representative  districts, 
and  as  such  each  is  entitled  to  representation 
in  both  branches  of  the  Legislature.  They 
have  become  such  districts  in  pursuance  of 
law,  and  having  been  so  created  they  cannot 
as  such  be  here  questioned.  The  section  of 
the  Constitution  fi.\ing  the  apportionment 
says  that  until  otherwise  provided  by  law  the 
senators  and  representatives  shall  be  divided 
among  the  several  comities  of  the  state  as 
therein  provided.  These  counties  were  not 
established  as  separate  senatorial  and  repre- 
sentative districts  in  that  section,  but  their 
rights  have  matured  under  other  constitution- 
al provisions.  To  issue  a  call  for  an  election 
under  that  section  of  the  Constitution  would 
necessarily  exclude  them  from  the  call  as  sep- 
arate districts,  and  deprive  them  of  their 
present  constitutional  right  to  elect  their  sen- 
ators and  representatives.  The  provisions  of 
the  Constitution  with  reference  to  the  appor- 
tioiuuent  then  made  are  mandatory.  They 
are  exclusive  as  well  as  inclusive.  They  in- 
clude counties  therein  named  and  established 
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as  separate  sesatorlal  and  representative  dis- 
tricts, and  by  all  rules  of  construction  exclude 
distMcts  not  so  established.  Altbougli  the 
counties  of  Big  Horn,  Natrona,  and  Weston 
formed  a  part  of  such  districts,  they  now 
constitute  separate  districts  In  theniselTes. 
The  writ  here  sought  could  only  apply  to  the 
districts  there  named  and  as  then  constituted, 
and  must  as  measured  by  the  relief  sought  be 
limited  to  those  districts.  It  is  not  pointed 
out  how  or  by  what  authority  the  respondent 
under  that  apportionment  could  notify  the 
commissioners  of  Big  Horn,  Natrona,  or  Wes- 
ton counties  of  the  number  of  senators  and 
representatives  either  was  entitled  to  elect  as 
a  separate  legislative  district.  Under  and  by 
all  rules  of  construction  they  must  be  held 
to  be  excluded  from  and  disregarded  in  the 
apportionment  fixed  In  the  Constitution  as 
separate  senatorial  and  representative  dis- 
tricts, and  If  tlie  writ  Issue  as  here  prayed 
the  respondent  must  notify  the  commissioners 
of  every  organize<l  county  in  the  state  em- 
braced In  the  districts  then  established  and 
no  other  of  the  number  of  senators  and  repre- 
sentatives to  be  elected  or  voted  for  In  the 
respective  counties  so  notified.  He  would  be 
required  and  limited  by  tlie  writ  to  notify 
those  counties  aloac,  and  thus  ignore  and 
withhold  any  notice  to  the  counties  of  Big 
Horn,  Natrona,  and  Weston  as  separate  sen- 
atorial and  representative  districts.  Further, 
as  already  stated,  an  election  iu  pursuance 
of  that  apportlomnent  could  not  affect  the 
title  of  either  the  senator  from  Weston  coun- 
ty or  the  senator  from  Crook  county  to  his 
seat  In  the  Legislature,  and  we  would  then 
have  17  senators  and  33  representatives, 
which  would  be  an  unconstitutional  Legisla- 
ture. 

This  court  has  no  power  to  apportion  the 
number  of  senators  and  representatives.  It 
could  not  force  upon  the  people  of  the  state 
an  Illegal  apportionment  act.  It  can  only 
pass  uiion  the  questions  presented.  It  has  no 
power  to  compel  the  respondent  to  do  an  act 
which  Is  unlawful,  and  It  is  clear  that  he  has 
no  authority  to  issue  notices  of  an  election, 
which.  If  held  as  prayed  by  the  relators, 
would  confer  no  right  upon  the  persons  elect- 
ed In  pursuance  thereof  to  organize  as  a  val- 
id and  constitutioniil  Legislature;  nor  is  this 
court  authorized  to  comix'l  him  by  its  writ  to 
do  so.  It  would  be  lending  the  power  of  tlie 
court  to  the  violation  of  constitutional  and 
vested  rights  to  partially  disfranchise  three 
of  the  counties  of  the  state,  to  in  effect  de- 
clare by  its  allowance  a  vacancy  In  the  oflice 
of  either  the  senator  from  Weston  county  or 
the  senator  from  Crook  county,  or  to  require 
the  respondent  to  issue  notices  of  an  el(K:tion 
for  senators  and  reijreseutatives  so  that  the 
latter  are  less  in  muuber  than  twice  the  num- 
ber of  those  who  are  entitled  to  a  seat  in  the 
senate,  and  wliich  would  be  a  Legislature 
which  Is  unautliorlzod  by  the  Constitution. 

In  order  to  entitle  the  relators  to  the  writ 
it  Is  Incumbent  upon  them  to  show  a  i)rlor 


valid  apportionment  to  fall  back  to.  This 
proposition  Is  substantiated  by  the  following 
cases  cited  In  their  brief:  Glddings,  Relator, 
v.  Blacker,  Secy,  of  State,  93  Mich.  1,  52  N. 
W.  »M,  16  L.  R.  A.  402;  Board  of  Super- 
visors v.  Blacker,  92  Mich.  OW,  52  N.  W.  n.-»l. 
16  L.  R.  A.  4.'{2 ;  People  ex  rel.  Carter  v.  Rice, 
1.35  N.  T.  473,  31  N.  E.  021,  16  L.  R.  A.  S.^0; 
People  ex  rel.  Pond  v.  Supervisors,  Id. ;  Horn 
v.  Board  of  Sui)er»isors.  Id.;  Parker  t.  State 
ex  rel.  Powell,  1.32  Ind.  178.  32  N.  E.  836, 
3;^  N.  E.  119,  18  L.  R.  A.  567;  Morris  t. 
Wrightson,  County  Clerk,  56  N.  J.  Law,  126, 
28  Atl.  56,  22  L.  R.  A.  54S ;  Denny,  CTerk,  v. 
State  ex  rel.  Busier,  144  Ind.  503,  42  N.  E. 
929,  31  L.  R.  A.  726;  People  ex  rel.  Woo<ljatt 
v.  Thompson,  County  Clerk,  l.w  111.  4.'51.  40 
N.  E.  307;  State  ex  rel.  Attorney  General  v. 
Cunningham,  Secy,  of  State,  81  Wis.  440,  51 
N.  W.  724,  15  L  R.  A.  .".OS;  State  ex  rel. 
Lamb  v.  Cunningham,  Secy,  of  State,  83  Wis. 
90,  53  N.  W.  35,  17  L.  R.  A.  145,  35  Am.  St. 
Rep.  27.  This  rule  we  think  Is  equally  ap- 
plicable to  an  apportiiinnient  made  by  the 
Constitution  which  was  Intended  to  be  tem- 
l)orary  In  Its  nature,  and  which  has  not  been 
directly  suiierseded  or  displaced  by  l€>glsla- 
tlve  enactments  alone,  but  which  has  been 
rendered  inapplicable  to  a)ndltlons  which  now 
exist  and  which  are  the  outgrowth  of  the  es- 
tablishment and  organization  of  the  legisla- 
tive department  of  the  government  along  lines 
and  rules  prescribed  by  other  constitutional 
provisions.  Upon  the  facts  alleged  the  ap- 
iwrtlonmeut  acts  of  1901  and  1893  possess  the 
same  infirmity  as  the  act  of  1907,  and,  as 
we  have  seen,  the  apiwrtlonment  fixed  In 
the  Constitution  has  been  rendered  Inapplica- 
ble to  the  legislative  department  as  now  con- 
stituted under  other  provisions  of  that  in- 
strument. 

Upon  principle  and  authority  as  to  that 
branch  of  the  case  It  Is  clear  that  the  re- 
lators are  not,  upon  the  allegations  of  their 
petition,  entithxl  to  the  writ,  and  that  being 
so,  this  court  Is  not  called  upon  nor  Is  It  nec- 
essary to  decide  the  constitutionality  of  the 
apportionment  act  of  1907.  The  relators  have 
no  standing  to  ask  this  court  to  decide  that 
question  as  a  mere  abstract  question  of  law. 
North  V.  Trustees,  etc.,  137  111.  296,  27  N.  E. 
.'4;  Pwple  V.  Olson.  215  111.  630,  74  N.  E. 
7S.-i;  Kenneally  v.  City  of  Chicago.  220  111. 
485.  .')05,  77  N.  E.  l.')5.  They  must  show  that 
a  legal  right  to  which  they  are  entitled  is 
withheld  from  them,  that  Is  to  say,  they 
must  show  a  prior  apportionment  under  which 
the  eUH-tlon  of  a  valid  and  constitutional  Leg- 
islature can  he  held ;  that  they  are  entitled 
to  but  are  denied  the  right  to  elect  their 
l)r()i)ortlonate  membership  of  a  Legislature 
under  such  prior  apportionment;  that  It  Is 
within  the  power,  and  that  It  Is  the  legal 
duty,  of  the  party  against  whom  the  remedy 
is  sought  to  perform  the  act  which  will  sectire 
them  that  right;  and  that  they  are  entitled 
to  the  writ  to  compel  the  performance  of  each 
act.    As  already  stated,  they  are  not  In  a 


Digitized  by 


Google 


Wyo.) 


STATE  T.  SCHNITOEB. 


709 


position  to  Invoke  the  extraordinary  powers 
of  tbls  court  when  the  effect  of  the  Issuance 
of  the  writ  would  be  violative  of  either  the 
statutory  or  fundamental  law  of  the  state, 
no  matter  how  much  they  may  deem  them- 
selves Injured,  or  how  inequitable  or  unjust 
the  apportionment  act  of  which  they  com- 
plain may  be.  The  wrongs  alleged  cannot 
be  corrected  by  mandamus  upon  their  case 
as  made  in  the  petition  without  disregarding 
express  constitutional  provisions  and  rights 
which  have  matured  thereunder,  the  disre- 
garding of  which  by  this  court  would  in  any 
event  be  as  violative  of  constitutional  provi- 
sions as  the  legislative  enactments  of  which 
they  complain. 

The  demurrer  will  be  sustained ;  and  should 
there  be  no  further  pleadings  filed,  the  writ 
will  be  denied. 

BEARD,  J.,  concurs. 

POTTER,  C.  J.  (concurring).  I  concur  In 
the  conclusion  and  the  grounds  thereof  stat- 
ed in  the  opinion  delivered  by  Justice  Scott 
as  tbe  opinion  of  the  court,  and  I  would  ordi- 
narily be  content  with  the  simple  announce- 
ment of  my  concurrence.  But  owing  to  the 
unusual  importance  of  the  case  Itself,  the 
<luestlons  involved,  and  the  grave  duty  cast 
upon  the  court  in  their  determination,  as 
well  as  tbe  peculiar  situation  disclosed  by 
existing  conditions,  If  the  claims  of  the  re- 
lators be  correct  as  to  the  validity  of  the 
legislative  enactments  called  In  question,  I 
desire  in  a  separate  opinion  to  set  forth  the 
reasons  which  in  my  opinion  Irresistibly  lead 
to  tbe  conclusion  and  disposition  of  tbe  case 
announced  in  the  principal  opinion.  This  I 
do,  not  alone  of  my  own  inclination,  but  fol- 
lowing also  tbe  desire  of  m.v  associates.  I 
do  not  expect  or  hope  to  add  materially  to 
the  main  opinion,  and  much  that  I  shall  say 
win  be  but  a  repetition  of  that  already  said, 
though  i)erhnps  differently  expressed. 

The  relators  have  brought  tbis  case,  seeking 
a  certain  remedy  for  the  enforcement  of  al- 
leged rights  of  themselves  and  others  in  a 
like  situation  as  citizens  and  electors  of  the 
state,  wlilch  rights  are  alleged  to  have  been 
interfered  with  through  the  enactment  of  an 
invalid  law  by  the  legislative  department  of 
the  state  government.  The  only  power  and 
JurLsdlction  that  this  court  would  have  to 
pass  upon  the  questions  involved  in  the  in- 
quiry whether  there  has  been  an  Infringe- 
ment of  the  rights  of  relators  or  other  citi- 
zens and  electors  by  the  acts  aforesaid  must 
depend  upon  the  power  of  the  court  to  afford 
tbe  remedy  sought,  or  at  least  some  fairly 
adequate  remeily,  If  the  allegations  of  the 
petition  as  to  the  violation  of  such  rights  be 
true  in  fact  and  law.  The  court  does  not 
sit,  nor  is  It  empowered,  to  determine  purely 
abstract  questions  of  law  in  any  case  uncon- 
nected with  the  enforcement  of  legal  or  equi- 
table rights,  and,  if  there  is  any  distinction 
depending  upon  the  character  of  the  case,  the 


court  should  be  peculiarly  careful  to  ascer- 
tain that  the  question  is  actually  presented, 
and  that  a  decision  thereon  is  necessary  be- 
fore considering  the  constitutionality  of  a 
statute,  or  at  least  before  adjudging  its  in- 
validity, and  especially  is  that  true  when  tbe 
statute  assailed  affects  the  composition  of  tbe 
Legislature  itself.  I  do  not  doubt  as  a  gen- 
eral rule  the  power  and  duty  of  the  court  In 
a  proper  case  to  pass  upon  the  constitution- 
ality of  a  legislative  act,  and  to  adjudge  it 
to  be  invalid  if  found  to  conflict  with  con- 
stitutional provisions,  nor,  when  that  ques- 
tion Is  necessarily  Involved  in  the  disposition 
of  a  pending  case  properly  histituted,  to  de- 
termine wliether  an  act  apportioning  legis- 
lative representation  is  violative  of  consti- 
tutional requirements,  and  to  declare  the 
same  void  If  found  to  conflict  with  such  re- 
quirements. But  the  decision  should  be  nec- 
essary to  a  Just  determination  of  the  case. 
Judge  Cooley,  in  his  work  on  Constitutional 
Limitations,  stated  tbe  principle  as  follows: 
"Neither  will  a  court  as  a  general  rule  pass 
upon  a  constitutional  question  and  decide  a 
statute  to  be  invalid,  unless  a  decision  upon 
that  point  becomes  necessary  to  the  deter- 
mination of  the  cause.  ♦  ♦  *  In  any  case, 
therefore,  where  a  constitutional  question  is 
raised,  though  it  may  be  legitimately  pre- 
sented by  the  record,  yet,  If  the  record  also 
presents  some  other  and  clear  ground  upon 
which  the  court  may  rest  Its  Judgment,  and 
thereby  render  the  constitutional  question  Im- 
material to  the  case,  that  course  will  be 
adopted,  and  the  question  of  constitutional 
power  win  be  left  for  consideration  until  a 
case  arises  which  cannot  be  disposed  of  with- 
out considering  It,  and  when  consequently 
a  decision  upon  such  question  will  be  im- 
avoldable."  Cooley's  Const.  LIm.  (3d  Ed.) 
163.  Another  rule  of  controlling  importance 
in  considering  tbe  validity  of  a  statute  is  that 
ail  reasonable  doubts  must  be  solved  in  favor 
of  tbe  legislative  act.  Such  a  question  Is  to 
be  approached  by  the  Judiciary  with  great 
caution  and  examlne<l  in  every  possible  aspect, 
and  a  statute  should  not  be  declared  void 
unless  Its  invalidity  is  beyond  reasonable 
doubt.  Id.  182.  With  these  principles  in 
mind,  I  propose  briefly  to  examine  the  alle- 
gations and  contentions  of  tbe  parties  to  as- 
certain where  they  lead. 

First,  it  is  alleged  and  contended  that  tbe 
apportionment  act  of  1901  prescribed  a  ratio 
for  the  apportionment  of  senators  and  repre- 
sentatives resi)ectively,  and  that  the  act  of 
1907  is  void  for  the  reason  that  the  appor- 
tionment therein  made  was  not  based  upon 
the  ratio  so  established.  In  other  words,  the 
position  of  the  relators  is  that,  as  ratios  were 
not  expressly  prescribed  in  the  act  of  1907, 
the  ratios  of  1901  continue  in  force  and  are 
controlling  utx>n  the  question  of  apportion- 
ment until  new  ratios  are  prescribed.  While 
it  is  contended  generally  that  the  act  of  1007 
is  void  on  the  ground  that  the  senators  and 
representatives  are  not  thereby  apportioned 
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among  the  counties  as  nearly  as  may  be  ac- 
cording to  the  number  of  inhabitants,  the  par- 
ticular theory  of  the  petition  Is  that  the  ratios 
of  1901  controlled  and  were  not  followed.  It 
Is  true  that  the  act  of  1907  does  not  expressly 
prescribe  or  fix  ratios,  but  It  does  apportion 
the  senators  and  representatives  among  the 
counties,  and  in  a  separate  section  it  declares 
that  "ail  laws  or  parts  of  laws  inconsistent 
with  the  provisions  of  this  act  are  hereby  re- 
pealed." Now,  conceding  that  the  apportion- 
ment made  by  the  act  of  1907  does  not  follow 
the  ratios  of  1901,  the  act  of  1901  in  pre- 
scribing ratios  is  then  inconsistent  with  the 
provisions  of  the  act  of  1907.  It  was  clearly 
within  the  power  of  the  Legislature  to  repeal 
the  former  act,  and  when  it  made  an  appor- 
tionment and  repealed  all  inconsistent  pro- 
visions of  other  acts  It  necessarily  repealed 
the  inconsistent  ratio  provisions  of  the  act 
of  1901.  It  is  clearly  more  reasonable  and 
logical  to  so  hold  than  to  say  that  the  later 
act  Is  invalid  because  Inconsistent  with  the 
former  one.  Of  course  the  repeal  would  not 
result  If  the  apportionment  in  the  act  of  1907 
is  void  upon  other  grounds,  because.  If  the 
apportionment  part  of  the  act  should  be  de- 
clared void,  the  ratios  prescribed  by  the  act 
of  1901  would  not  be  inconsistent  with  any  of 
Its  provisions. 

But  there  Is  still  another  and  sufficient  an- 
swer to  the  claim  that  the  ratios  of  the  act 
of  1901  controls  until  other  ratios  are  fi.^ed. 
The  constitutional  provision  for  ratios  is 
found  in  the  section  requiring  the  Legislature 
in  1895,  and  every  tenth  year  thereafter,  to 
provide  by  law  for  an  enumeration  of  the  In- 
habitants of  the  state,  and  It  is  directed 
therein  that  at  the  session  next  following 
such  enumeration,  and  also  at  the  session 
next  following  an  enumeration  made  by  au- 
thority of  the  United  States,  the  Legislature 
shall  "revise  and  adjust  the  apportionment 
for  senators  and  representatives  on  a  basis 
of  such  enumeration  according  to  ratios  to 
be  fixed  by  law."  The  words  "such  enumera- 
tion" in  the  latter  part  of  the  section  clearly 
refers  to  the  last  preceding  enumeration.  It 
is  a  publicly  known  fact  and  conceded  in  the 
petition  that  the  Legislature  did  provide  for 
an  enumeration  In  1005,  and  that  such  enu- 
meration was  made.  Upon  that  enumeration, 
therefore,  it  became  the  duty  of  the  Legisla- 
ture in  1907  to  revise  and  adjust  the  apjwr- 
tlonnient,  as  well  as  according  to  ratios  to  be 
fixed  by  law.  Now  the  act  of  1901  does  not 
prescribe  ratios  according  to  the  number  of 
inhabitants  generaiiy,  but  the  provisions  of 
that  act  In  that  particular  are  that  the  ratios 
fixed  for  senators  and  representatives,  re- 
spectively, shall  be  based  upon  the  enumera- 
tion of  inhabitants  made  in  1900  by  author- 
ity of  the  United  States.  Sections  3  and  4 
of  the  act  are  similar  In  this  respect,  the  one 
providing  a  ratio  for  senators,  and  the  other 
for  representatives.  It  will  be  suflicient, 
therefore,  to  quote  from  section  3.  It  reads: 
"Kacb  organized  county  shall  have  one  sena- 


tor for  every  six  thousand  Inhabitants  and 
one  senator  for  every  fraction  over  3.500  in- 
habitants, Id  such  county  as  shown  by  the 
enumeration  of  such  inhabitants  made  by  the 
authority  of  the  United  States,  in  the  year 
one  thousand  and  nine  hundred."  Laws 
1901,  p.  98,  c.  91.  What  can  be  clearer  than 
that  this  ratio  so  fixed  and  qualified  would 
not  control,  and  indeed  could  not  control,  in 
an  apportionment  made  subsequent  to  the 
state  enumeration  of  1905.  without  violating 
the  constitutional  requirement  that  after  the 
later  enumeration  it  should  constitute  the 
basis  for  a  revision  and  adjustment  of  the 
apiMrtionment? 

Again,  the  act  of  1901  did  not  fix  ratios  for 
all  the  senators  and  representatives,  but  only 
for  those  in  addition  to  the  one  senator  and 
representative  respectively  allotted  to  each 
county.  It  is  true  that  under  the  Constitu- 
tion each  county  is  entitled  to  at  least  one 
representative  in  each  legislative  l)ody.  That, 
however,  does  not  mean  that  the  ratios  shall 
not  be  fixed  for  all,  but  only  that  whatever 
the  ratio  each  county  shall  have  at  least  one 
senator  and  one  representative.  Nor  does  it 
mean  that  the  ratio  Is  necessarily  the  number 
of  Inhabitants  in  the  county  having  the  small- 
est population,  for  that  would  arbitrarily  de- 
termine the  number  in  each  t)ody,  and  would 
prevent  keeping  up  the  relative  size  of  the  two 
iKXIles  as  required  by  the  Coustltutiou ;  and, 
moreover,  the  Legislature  is  authorized  to  de- 
termine the  number  to  compose  the  senate  and 
bouse,  respectively,  restricted  only  by  the 
constitutional  provisions  as  to  the  right  of 
each  county  to  be  represented  as  above 
stated,  that  the  apportionment  sliall  be  based 
upon  the  enumeration  of  the  inhabitants  as 
aforesaid  according  to  ratios  fixed  by  law, 
and  that  the  senators  and  representatives 
shall  be  divided  among  the  counties  as  nearly 
as  may  be  according  to  the  number  of  their 
Inhabitants.  As  I  understand  these  provi- 
sions, they  require  that  an  apportionment 
shall  be  made  by  dividing  the  senators  and 
representatives  among  the  counties  according 
to  the  number  of  their  inhabitants,  as  nearly 
as  may  l)e  on  a  basis  of  the  last  preceding 
enumeration  made  as  provided  by  law,  ac- 
cording to  ratios  to  be  fixed  by  law,  provided 
that  each  county  shall  have  at  least  one  sen- 
ator and  one  representative,  even  though  the 
number  of  its  inhabitants  may  be  less  than 
the  prescribed  ratios.  It  will  be  observed 
that  contrary  to  the  rule  prescribed  in  many 
states  the  senatorial  and  representative  dis- 
tricts are  fixed  by  our  Constitution,  each 
county  constituting  such  a  district  It  would 
seem,  therefore,  that  to  prescribe  a  ratio  for 
the  excess  only  over  the  minimum  allowed  to 
each  county  might  t>e  held  to  depart  from 
the  letter  as  well  as  the  spirit  of  the  Con- 
stitution. 

There  is  a  further  answer  that  might  be 
made  to  the  claim  that  the  ratios  fixed  by 
the  act  of  1901  are  controlling  until  other 
ratios  shall  be  expressly  prescribed.    In  the 
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section  of  that  act  fixing  a  ratio  for  appor- 
tioning members  of  the  House  of  Representa- 
tives It  Is  provided  that  no  county  shall  have 
a  less  representation,  either  in  the  senate  or 
house,  than  Is  allowed  to  such  county  In  the 
legislature  of  1901  which  passed  the  act. 
The  ratio  as  to  representatives  was^therefore 
again  qualified,  and,  if  controlling  at  all.  It 
carries  the  proviso  with  It,  which  might  re- 
sult, as  it  apparently  did  In  that  act,  accord- 
ing to  the  averments  of  the  petition,  In 
awarding  to  a  county  a  greater  number  of 
representatives  than  It  would  be  otherwise 
entitled  to  upon  the  ratio  without  such  quali- 
fication. And  it  might  result.  In  case  of  a 
decrease  in  population  either  through  a  divi- 
sion of  counties  or  otherwise,  In  a  direct  vio- 
lation of  the  constitutional  provisions  relied 
on  here  to  Invalidate  the  act  of  1907.  At  any 
rate  it  seems  to  make  a  special  ratio  as  to 
certain  counties,  or  to  exempt  them  from  the 
ratio  altogether. 

For  either  of  the  reasons  above  mentioned 
I  thinic  it  may  well  be  doubted  whether  the 
basis  of  the  particular  objections  set  out  In 
the  petition  against  the  act  of  1907  has  any 
support  upon  a  proper  construction  of  the 
Constitution  and  statutes. 

However  it  is  contended  that  the  Constitu- 
tion not  only  requires  that  an  apportionment 
shall  be  actually  made  according  to  ratios, 
but  that  such  ratios  shall  be  fixed  by  law. 
With  that  view  I  am  Inclined  to  agree.  The 
Constitution  seems  to  contemplate  that  the 
basis  of  the  apportionment  shall  not  be  left 
to  conjecture,  nor  for  ascertainment  upon  in- 
dependent computation.  But  it  must  be  re- 
membered that  the  purpose  of  the  provision 
in  connection  with  others  upon  the  same  sub- 
ject is  to  secure  a  fair  and  equitable  appor- 
tionment according  to  the  number  of  Inhabit- 
ants of  the  respective  counties.  Upon  a  mere 
technical  objection  that  ratios  were  not  ex- 
pressed by  law,  without  it  appearing  that  In 
fact  an  apportionment  was  not  based  upon 
ratios  that  were  fair  and  reasonable,  and 
that  such  apportionment  was  unfair  or  inequi- 
table, or  not  made  according  to  the  number 
of  inhabitants  as  nearly  as  may  be.  there 
would,  in  my  opinion,  be  strong  reason  for 
hesitation  on  the  part  of  the  court  to  declare 
an  act  void. 

It  is  here  claimed  by  the  Attorney  General, 
in  defense  of  the  act,  that  ratios  were  em- 
p>3yed,  and  that  they  are  to  be  dLscovered  as 
to  both  bodies  by  dividing  the  number  of  In- 
habitants of  the  state  by  the  number  of  mem- 
bers provided  for  each  body  respectively. 
Such  a  division  produces  a  quotient  or  ratio 
for  the  senate  of  3,771.  and  1,818  for  the 
house.  Upon  the  basis  of  the  quotient  so 
found  there  would  appear  to  be  only  slight 
inequalities,  and  such  as  might  perhaps  be 
expected  In  any  apportionment  act,  except  in 
the  following  Instances:  After  allowing 
Crook  county  two  representatives.  It  would 
have  a  fraction  over  of  only  201,  but  it  was 
given  three.    After  allowing  Weston  county 


two  representatives,  there  would  be  no  frac- 
tion remaining,  but  it  would  lack  32  of  having 
the  full  number  for  two.  It  was  given  three. 
Uinta  was  given  7  representatives.  It  had, 
in  addition  to  enough  to  entitle  it  to  that 
number,  a  major  fraction  of  1,766,  or  within 
52  of  the  number  so  found  as  a  ratio  for  ap- 
portioning representatives.  No  other  county 
had  a  major  fraction,  that  Is  to  say,  more 
than  one-half  the  number  required  for  a 
representative,  after  receiving  the  number  of 
representatives  allotted  to  it  But  though 
Crook  county  wag  given  a  third  representa- 
tive, having  a  fraction  of  only  201  in  addition 
to  the  number  required  for  two,  Natrona 
county,  with  a  fraction  over  of  624,  was 
given  but  one  representative,  Sheridan,  with 
875  more  than  enough  to  entitle  it  to  6  repre- 
sentatives, was  given  only  5,  Albany  county, 
with  902  in  excess  of  the  number  entitling  It 
to  5,  was  given  only  6,  and  Converse  was 
given  only  2,  although  It  had  532  more  than 
the  number  required  for  2.  None  of  the 
counties  except  Uinta,  however,  had  a  large 
enough  fraction  over  the  number  required  for 
the  representation  given  it  which  would  seem 
to  atford  reasonable  ground  of  complaint  that 
It  bad  not  received  its  full  quota;  that  is, 
none  except  Uinta  was  left  with  a  major 
fraction  unrepresented.  If  we  may  assume 
that  the  ratios  aforesaid  were  In  fact  adopt- 
ed or  employed.  But,  on  the  other  hand,  the 
particular  counties  above  mentioned  might 
perhaps  find  cause  to  complain  that  Weston 
county  was  given  a  third  representative  In 
the  absence  of  any  number  of  Inhabitants  In 
excess  of  that  required  for  two,  and  that 
Crook  was  given  a  third  representative  upon 
a  smaller  fraction  than  several  other  coun- 
ties had,  and  that  therefore  those  counties  are 
given  greater  representation  in  proportion 
than  other  counties.  The  complaint,  there- 
fore, would  be  not  that  any  county,  except 
Uinta,  is  discriminated  against  by  not  appor- 
tioning to  it  all  that  It  was  entitled  to,  but 
that  the  discrimination  consists  in  allowing  at 
least  one  county,  and  perhaps  two,  a  larger 
representation  than  It  or  they  would  be  en- 
titled to  under  any  ratio  based  upon  popula- 
tion. Adopting  the  ratio  above  suggested,  the 
Attorney  General  contends  that  the  words 
"as  nearly  as  may  be"  vest  In  the  Legisla- 
ture a  reasonable  discretion  not  subject  to 
control  by  the  courts;  that  in  considering  the 
legislative  action  some  regard  must  be  given 
to  tlie  difficulties  necessarily  encountered  In 
the  passage  of  an  act,  and  especially  one  of 
this  nature  where  sectional  Jealousies  and 
differences  are  bound  to  be  displayed;  and 
that  nothing  but  gross  inequalities,  or  a  plain 
departure  from  the  constitutional  principle, 
will  Justify  the  court  In  adjudging  an  appor- 
tionment act  void. 

The  relators  not  only  assail  the  act  of  1907, 
but  they  allege  and  contend  that  the  two  pre- 
vious acts — those  of  1901  and  18J)3 — are  each 
void,  u|K>n  the  ground  that  the  ratios  estab- 
lished thereby  respectively  were  not  follow- 
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ed  In  making  the  apportionment.  The  Attor- 
ney General  concedes  the  Invalidity  of  said 
former  acts,  but  upon  difTerent  grounds.  He 
maintains  that  each  act  establishes  ratios 
In  an  unconstitutional  manner,  viz.,  by  apply- 
ing them  to  some  of  the  members  of  each 
body  only;  and  he  also  contends,  as  I  un- 
derstand, that  the  inequalities  of  the  appor- 
tionment made  by  each  of  said  acts  are 
greater  than  those  appearing  In  the  act  of 
1907.  By  the  admlRslon  of  the  relators, 
therefore,  as  well  as  that  of  counsel  for  re- 
spondent, if  the  act  of  1907  is  invalid,  the 
acts  of  1901  and  1893  are  likewise  Invalid, 
and  if  the  act  of  1907  Is  to  be  held  unconsti- 
tutional, both  of  the  preceding  acts  must 
also  fall.  This  would  leave  as  the  only  ap- 
portionment the  one  made  In  the  Constitu- 
tion itself,  under  which  the  elections  for  sen- 
ators and  representatives  were  held  prior  to 
the  session  of  1893,  and  It  Is  under  that  ai>- 
portlonment  that  the  relators  ask  this  court 
to  direct  the  notices  for  the  election  this 
year  of  senators  and  representatives  to  be 
given.  That  is  the  only  remedy  sought  by  the 
relators  in  this  proceeding,  and  the  only 
one  they  would  be  entitled  to.  If  their  dalms 
as  to  the  various  apportionment  acts  should 
be  upheld.  This  case  is  brought  in  this  court 
as  an  original  proceeding  under  its  jurisdic- 
tion in  mandamus  aa  to  state  oflSeers.  The 
duty  sought  to  be  controlled  is  the  require- 
ment of  section  206,  Rev.  St.  1899,  that  in  an 
election  year,  within  the  period  therein  stat- 
ed, the  Secretary  of  State  shall  make  out  and 
cause  to  be  delivered  to  tlie  board  of  county 
commissioners  of  each  county  a  notice  In 
writing  stating  what  officers  other  than  coun- 
ty and  precinct  officers  are  to  be  elected  and 
voted  for  In  the  several  counties. 

I  do  not  doubt  that  the  question  as  to  the 
constitutionality  of  the  act  of  1007  and  possi- 
bly the  two  previous  acts  is  presented  in  this 
case,  and  I  suppose  the  court  would  have  ju- 
risdiction to  determine  that  question  in  the 
first  Instance  before  going  to  any  other  ques- 
tion in  the  case.  But  there  is  anotiier  ques- 
tion that  would  demand  consideration  In  the 
event  that  the  apportionment  acts  should  be 
decided  to  be  unconstitutional,  and  upon  its 
determination  the  right  to  the  remedy  sought 
would  ultimately  depend.  Should  we  enter 
upon  a  full  consideration  of  the  constitution- 
ality of  the  act  of  1907  and  adjudge  it  to  be 
Invalid,  and  then  upon  a  consideration  of  the 
further  question,  viz.,  the  right  to  hnve  the 
notices  for  the  election  given  under  the  ap- 
portionment in  the  Constitution,  should  de- 
cide, as  we  would  be  compelled  to  do,  that 
the  right  does  not  exist  on  the  ground  that 
such  api)ortionment  Is  totally  inapplicable  un- 
der present  conditions,  at  least  so  far  as  the 
j>ower  of  the  court  to  enforce  It  is  concern- 
ed, the  court  would  find  itself  in  the  i)0sl- 
tlon  of  having  for  no  purpose  whatever  ad- 
judged a  legislative  act  void.  While,  there- 
fore, tlie  court  might  take  uiwn  itself  the  re- 
sponsibility of  deciding  ui)on  the  validity  of 


the  act  without  first  considering  the  other 
question,  I  doubt  very  seriously  the  propriety 
of  doing  so,  and  hold  to  the  opinion  that  It  is 
Incumbent  upon  the  court  in  the  flrst  place 
to  ascertain  whether  the  remedy  herein 
sought  Is  one  that  can  or  ought  to  be  granted 
In  any  event.  That  seems  to  me  as  well 
as  the  other  members  of  the  court  the  most 
logical  course  In  view  of  the  character  of 
the  questions  Involved.  I  am  aware  that 
there  are  cases  holding  to  the  contrary  view. 
Parker  v.  State  ex  rel.,  133  Ind.  178,  32  X. 
E.  836,  33  N.  E.  119,  18  I...  R.  A.  567;  People 
v.  Thompson,  155  III.  451,  40  N.  E.  307.  I 
think  that  those  cases  are  distinguishable 
rrom  the  one  at  bar  owing  to  difference  In  tiM 
circumstances.  In  those  cases  It  would  have 
l)een  necessary  to  examine  and  pass  upon  the 
constitutionality  of  a  former  act  as  deter- 
mined by  practically  the  same  objections 
urged  against  the  later,  and  I  do  not  under- 
stand that  the  enforcement  of  such  former 
act  would  leave  various  sections  of  the  state 
totally  unrepresented  in  one  or  other  of  the 
two  legislotlve  bodies,  or  that  its  enforce- 
ment. If  validly  enacted,  would  interfere  with 
constitutional  provisions.  In  the  Indiana 
case,  however,  there  was  a  vigorous  dissent- 
ing opinion  by  Judge  Elliott  upon  the  prece- 
dence of  the  questions,  in  which  he  gave  sev- 
eral excellent  reasons  for  first  considering 
tlie  right  to  the  remedy  In  any  event.  Among 
other  reasons  he  mentioned  the  following: 
"Courts  will  not  send  against  a  public  officer 
the  extraordinary  writ  of  injunction  or  of 
mandamus,  unless  the  complainant  makes  it 
appear  that  the  writ  will  be  effective  In  the 
particular  case  In  which  It  is  demanded"' — 
and:  "The  Inexorable  rule  Is  that  constitu- 
tional questions  will  never  be  decided  unless 
their  decision  is  indispensably  necessary  to 
a  final  dis|)osition  of  the  case  actually  before 
the  court."  Upon  appeal  in  a  case  of  a  simi- 
lar nature  the  New  York  Court  of  Appeals 
de<!lded  the  question  of  the  validity  of  an 
a)>|>ortionmeiit  act,  and  held  it  to  be  uucon- 
stitutlonal,  although  it  made  no  order  In  the 
case,  for  the  reason  that  the  election  had  oc- 
curred under  the  act ;  but  it  was  held  by  tlie 
court  that  the  decision  would  .ot  affect  the 
official  riglits  of  the  members  eiiK;ted,  nor  the 
acts  of  the  Logisiature,  the  memljers  whereof 
liad  been  elected  under  the  void  act.  In  re 
Sherrill,  188  N.  Y.  185,  81  X.  E.  124,  117  Am. 
SL  Rep.  841. 

We  conceive  that  the  situation  here  is 
greatly  different  from  that  apparently  pre- 
sented In  other  cited  cases  involving  the  va- 
lidity of  apiwrtionment  acts.  But,  even  if 
our  conclusion  in  this  respect  would  seem  not 
to  accord  with  the  decisions  by  some  other 
courts,  we  maintain  upon  principles  well  set- 
tled and  universally  recognized  that  under 
a  situation  such  as  is  here  presented  it  is 
eminently  more  logical  and  reasonable  to  in- 
quire In  the  flrst  place  whether  the  remedy 
proposed  through  the  Intervention  of  the 
court  Is  one  within  Its  power  to  grant  wlth- 
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(«at  compelling  a  deriatlon  from  constitution- 
al mandates.  It  la  tlierefore  In  order,  before 
proceeding  furtber  witli  tbe  discussion  of  tiie 
apportionment  acts,  to  take  up  the  apportion- 
ment eml>odied  in  the  Constitution,  togetlier 
with  other  prorisions  therein  contained,  and 
review  the  situation  now  presented  in  con- 
nection therewith.  It  may  be  said  here  that 
It  Is  not  denied  by  counsel  that  as  each  house 
Is  tbe  sole  and  exclusive  Judge  of  the  quali- 
fications of  Its  own  members,  and  as  the  terms 
of  offlce  of  the  members  of  the  Legislature 
that  convened  in  1907  have  not  expired,  and 
will  In  no  case  expire  until  January  next, 
that  Legislature  was  a  de  facto  Legislature, 
end  its  members  are  de  facto  meml>ers  there- 
of, and  that  its  acts  if  otherwise  valid  cannot 
be  assailed  on  the  ground  of  the  invalidity  of 
any  apportionment  act  under  which  the  mem- 
bers were  elected.  It  Is  Indeed  asserted  by 
counsel  for  relators,  and  in  that  we  agree 
with  him,  that  the  same  Legislature,  If  called 
In  special  session  for  that  purpose,  would 
have  tbe  power  to  pass  a  valid  apportion- 
ment act  if  the  one  now  assailed  should  be 
held  to  be  invalid.  That  is  simply  a  conces- 
sion to  a  well-settled  principle  applicable  to 
tbe  acts  of  public  officers  generally,  as  well 
as  tbe  lade  of  power  of  the  court  by  any  or- 
der In  this  or  any  other  proceeding  to  debar 
a  member  elected  to  either  branch  of  the  Leg- 
islature from  a  seat  In  the  body  to  which  he 
may  have  been  elected  and  admitted.  It  may 
be  here  stated  that,  bad  there  been  no  sub- 
sequent legislation  of  any  character  upon  the 
subject,  tbe  apportionment  section  of  the 
Constitution  would  have  remained  tbe  only 
apportionment  law  for  this  Btat&  That  was 
declared  to  be  effective  until  otherwise  pro- 
vided by  law.  The  general  statement  that  it 
would  constitute  tbe  apportionment  until 
otherwise  provided  by  law  shows  that  It  was 
Intended  to  have  only  a  temporary  existence 
or  etTect  Indeed,  in  another  section  it  is 
stared  that  tbe  senate  and  bouse  first  elected 
under  the  Constitution  shall  consist  of  16 
and  33  uieiubers.  respectively,  the  members 
tlint  were  actually  opportioned.  Id  the  ab- 
sence of  any  action  by  tbe  Legislature  pur- 
suant to  constitutional  provisions  affecting 
the  question  of  apportionment,  the  various 
flections  of  the  state  would  have  remained 
represented  in  tbe  I>eglelature  as  apportioned 
in  tbe  Constitution,  and  very  little  difficulty 
or  cause  of  complaint  would  have  arisen,  ex- 
cept that  new  communities  might  be  unfairly 
represented;  but  there  would  not  then  have 
existed  any  legal  ground  of  complaint,  nor 
the  condition  of  affairs  that  now  confronts 
us.  But  the  Legislature  did  act.  and  did  as- 
sume to  enact  apportionment  laws,  the  first 
In  1893,  under  which  the  members  of  the  Leg- 
islature of  1895,  1897,  1899,  and  1901,  re- 
spectively, were  severally  elected.  In  1901 
the  second  act  was  passed,  tmder  which  tbe 
members  of  the  Legislature,  respectively,  of 
1903,  1905,  and  1907  were  elected.  Except 
for  the  first  state  Legislature,  and  by  the  ap- 


portionment therein  madi»  "nntU  otherwise 
provided  by  law,"  the  Constitution  does  not 
prescribe  the  number  of  niemt>ers  for  either 
the  Senate  or  House  of  Representatives.  Tbe 
Legislature  Is  not  restricted  in  that  respect 
otherwise  than  as  to  tbe  size  of  the  two 
bodies  In  relation  to  each  other.  In  each  ap- 
portionment act  the  number  of  members  In 
each  body  was  Increased,  the  constitutional 
proportion  between  them,  however,  being 
maintained. 

It  is  to  be  remembered  that  tbe  Constitn- 
tlon  was  framed  by  a  convention  held  in  Sep- 
tember, 1889,  while  Wyoming  was  yet  a  ter- 
ritory, in  anticipation  of  favorable  action  by 
Congress  upon  a  bill  or  proposed  bill  for  its 
admission  as  a  stata  When  tbe  bill  would 
be  considered  or  passed  could  not  be  known. 
This  Is  not  only  evident  from  tbe  nature  of 
the  question,  but  it  was  recognised  by  tbe  con- 
vention, and  provisions  were  inserted  in  the 
schedule  to  cover  contingencies  depending  up- 
on the  date  of  statehood.  See  sections  21,  22, 
art.  21,  entitled  "Schedule."  These  provisions 
bad  reference  to  tbe  assembling  of  the  Legis- 
lature and  tbe  general  election.  Tbe  people 
of  the  territory  voted  upon  and  adopted  the 
Constitution  at  an  election  held  in  November, 
1889.  The  act  of  admission  was  approved 
July  10,  1890,  and  thereupon  the  Constitution 
became  effective.  The  first  state  election  was 
held  in  September  of  the  same  year,  and  tbe 
first  Legislature  of  the  new  state  convened  In 
November,  and  remained  In  session  until  the 
latter  part  of  January,  1891.  Between  the 
time  of  framing  and  adopting  tbe  Constitu- 
tion as  aforesaid  and  its  taking  effect  (here 
using  the  term  "adopted"  as  referring  to  tbe 
vote  of  the  people  thereon)  two  new  counties 
were  organized,  Natrona,  which  bad  been 
created  from  the  northern  part  of  CarlKtn  in 
1888,  and  Weston,  created  from  the  southern 
part  of  Crook,  by  the  Legislature  of  the  terri- 
tory that  assembled  in  January,  1890.  The 
Constitution  provided  (article  12,  J 1)  that  "the 
several  counties  in  the  territory  of  Wyoming 
as  they  shall  exist  at  the  time  of  tbe  admis- 
sion of  said  territory  as  a  state,  are  hereby 
declared  to  be  the  counties  of  the  state  of 
Wyoming."  Under  that  provision  it  cannot 
be  doubted  that  Natrona  and  Weston  coun- 
ties, having  been  created  and  organized  prior 
to  the  state's  admission,  became  upon  such 
admission  counties  of  the  state.  Big  Horn 
county  bad  been  created  ta  1888,  but  was  not 
organized  until  after  statehood.  But  it  was 
held  by  this  court  that  when  the  state  was 
admitted  said  county  was  a  created  but  un- 
organized county  of  the  state,  and  that  Its 
organization,  though  not  Its  creation,  was 
controlled  by  tbe  restrictive  pnyvlslons  of  sec- 
tion 2,  art  12.  Board,  eta,  v.  Perkins  et  al., 
6  Wyo.  166,  88  Pac.  915.  Neither  of  these 
new  counties  were  mentioned  in  tbe  appor- 
tionment of  senators  and  representatives  pro- 
vided in  the  Constitution;  and  hence,  had 
there  been  no  subsequent  enactment  of  an 
apportionment  law  by  any  Legislature  of  the 
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state,  the  territory  In  such  counties  would  no 
doubt  have  remained  attached  to  the  counties 
from  which  they  were  respectlyely  taken  for 
the  purpose  of  participation  In  the  election  of 
members  of  the  Legislature,  for,  although 
each  county  is  expressly  constituted  a  sepa- 
rate senatorial  and  representative  district  by 
the  Constitution  itself,  that  provision  would 
necessarily  be  road  in  connection  with  the  sec- 
tion mal^ins  a  specific  apportionment,  which, 
for  that  purpose,  mentioned  the  counties  as 
tliey  existed  when  the  Constitution  was  fram- 
ed. To  prevent  the  nonrepresentation  of  the 
territory  and  people  included  in  the  newly 
organized  counties,  they  would  necessarily  be 
regarded  as  part  of  the  original  counties  re- 
spectively for  the  purposes  of  legislative  elec- 
tions and  representation.  And  that  course 
was  in  fact  followed  in  the  election  of  the 
first  Legislature  that  convened  in  Noveml)er, 
1890,  and  the  second  that  convened  in  Jan- 
uary, 18&3. 

By  the  apportionment  act  of  189.^  Natrona 
and  Weston  counties  were  each  awarded  one 
senator  and  one  representative,  and  it  was 
provided  that  Big  Horn  county,  when  or- 
ganized, should  have  one  senator  and  one  rep- 
resentative. Omitting  Big  Horn  county,  the 
senate  and  bouse  were  by  that  apportionment 
to  be  comiwsed  of  18  and  37  members,  re- 
spectively, and  with  said  county  the  relative 
membership  was  to  be  19  and  38;  thus  pre- 
serving the  constitutional  proportion  with  or 
without  that  county.  In  electing  senators  at 
tile  election  preceding  the  session  of  1893  it 
liappened  that  a  senator  elected  for  four 
years  from  Carbon  county  resided  In  that 
part  of  Its  original  territory  which  had  be- 
come the  county  of  Natrona.  By  a  provision 
of  the  act  of  1893  applicable  generally  to 
every  case  of  that  kind  he  was  to  represent, 
during  the  remainder  of  his  term,  the  county 
wherein  he  resided,  viz.,  Natrona.  In  the 
Legislature  of  1895,  and  each  succeeding  Leg- 
islature, Natrona  and  Weston  counties  were 
each  separately  representeii  by  a  senator  as 
well  a.s  representatives,  and  commencing  with 
the  session  of  1897  Big  Honi  county  has  been 
separately  represented  In  each  body.  Each 
senator  from  said  counties  was  elected  for 
the  term  of  four  years,  the  term  of  office  fix- 
ed by  the  Constitution.  There  having  been 
no  apportionment  act  passed  between  1893 
and  11)01,  the  number  of  meniher.s  elected  aft- 
er the  organization  of  Big  Horn  county,  and 
until  and  Including  the  session  of  1901,  con- 
tinued at  19  and  38,  re8i)ectively.  At  the  ses- 
sion of  1895  the  senate  was  composed  of  18 
members,  of  whom  9,  or  one-half  the  num- 
ber, had  been  elected  at  the  last  preceding 
(.'lection  for  tlie  term  of  four  years,  so  that 
the  two  classes  at  that  session  were  equally 
divided.  At  the  session  of  1.S9T  there  were  10 
senators  who  were  to  hold  office  for  four 
years  from  that  time,  having  been  elected  at 
the  fall  election  in  1890,  as  against  9  whose 
terms  would  expire  in  two  years,  the  latter 
having  been  elected  at  the  election  held  in 


18&1;  and  therefore  at  the  next  succeeding 
session  there  were  9  newly  elected  members  to 
serve  for  four  years  as  against  10  in  the  oth- 
er class  whose  terms  were  to  expire  before 
the  next  following  biennial  session.  This  pro- 
portion was  of  course  maintained  at  the  ses- 
sion of  1901,  the  numbers  being  again  revers- 
ed, the  four-year  class  containing  10  members. 
The  apportionment  act  of  1901  provided  for  a 
senate  of  23  and  a  house  of  50  members,  giv- 
ing each  of  the  new  counties  separate  repre- 
sentation. This  Increase  in  the  senate  result- 
ed in  the  election  of  13  new  senators  at  the 
election  in  1902,  so  that  the  two  classes  of 
senators  w-ere  represented  at  the  sessions  of 
1903,  1905,  and  1907  by  13  and  10,  respective- 
ly, which  was  as  nearly  equal  as  they  could 
be  made,  considering  the  Increase  in  the  num- 
ber of  senators  and  the  term  of  office  of  those 
to  be  newly  elected  as  provided  in  the  Consti- 
tution. The  last  act,  and  the  one  here  par- 
ticularly complained  of,  that  enacted  in  1907, 
provided  for  27  senators  and  5tt  representa- 
tives. At  the  sessicm  of  1907,  13  new  sena- 
tors were  admitted  who  bad  been  elected  in 
November,  1906,  for  four  years,  making  it 
necessary  under  the  act  aforesaid,  If  it  shall 
stand,  for  the  election  of  14  senators  at  the 
election  this  year;  and  thus  the  relative  num- 
ber In  the  two  classes  will  be  maintained  as 
contemplated  by  the  Constitution.  The  pres- 
ent bold-over  senators,  that  is,  those  who  will 
be  entitled  to  seats  as  senators  at  the  regular 
session  to  be  held  In  January,  190©,  by  virtue 
of  their  election  in  1906  for  four  years  from 
January,  1907,  were  elected  in  the  numbers 
stated  from  the  following  named  counties: 
Two  from  each  of  the  counties  of  Albany, 
Carbon,  Laramie,  and  Uinta;  and  one  from 
each  of  the  counties  of  Crook,  Johnson,  Sheri- 
dan, Sweetwater,  and  Weston.  In  order  to 
give  to  the  respective  counties  named  In  the 
apportionment  found  in  the  Constitution  the 
numl>er  of  senators  awarded  them  thereby, 
without  Interfering  with  the  hold-over  sena- 
tors above  mentioned,  it  would  require  an 
election  of  a  senator  in  each  of  the  following 
counties,  viz..  Converse,  Fremont,  Laramie, 
and  Sweetwater,  or  a  total  of  four,  which, 
when  added  to  the  numl)er  of  hold-overs, 
malvcs  17,  or  one  more  than  the  number  of 
senators  provided  for  by  the  apportionment 
in  the  Constitution. 

We  are  therefore  confronted  with  this  sit- 
uation: That,  should  the  Secretary  of  State 
be  couuuanded  to  call  an  election  under  said 
apportionment,  it  would  be  necessary  for  him 
to  determine  the  counties  wherein  an  election 
for  a  senator  or  senators  should  be  held,  un- 
less indeed  this  court  would  be  authorized  to 
nialvc  such  a  determination  and  embody  the 
same  In  the  writ.  But  whether  that  duty 
would  devolve  upon  the  Secretary  or  the 
coiu't,  it  would  be  necessary  to  either  disre- 
gard the  senators  already  elected,  and  call 
for  an  election  of  an  entirely  new  body  of 
senators,  or  arbitrarily  disregard  the  right  of 
one  or  more  of  them  to  the  office  to  which 
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they  have  been  elected  and  admitted,  or.  In 
order  to  keep  the  number  at  16,  to  arbitrarily 
Ignore  one  of  the  four  counties  entitled  to  a 
senator  to  malce  up  its  representation  as  fixed 
in  (said  apportionment.  Should  the  senators 
already  elected  and  seated  not  be  disregarded, 
and  we  know  of  no  authority  on  the  part  of 
the  court  or  the  Secretary  to  disregard  them, 
then  there  would  be  13  senators  in  one  class, 
and  not  more  than  4  in  the  other.  And  at 
any  subsequent  election  new  senators  would 
necessarily  be  elected  for  the  constitutional 
term  of  four  years.  It  is  therefore  apparent, 
using  former  acts  as  an  illustration,  that, 
should  the  senate  under  a  new  apportionment 
be  composed  of  23  as  heretofore,  or  27  as  pro- 
vided by  the  act  of  1907,  the  newly  elected 
senators  would  number  10  or  23,  while  the 
remaining  class  would  consist  of  4  only,  and 
this  inequality  would  continue  to  exist,  what- 
ever the  number  of  senators,  unless  reduced 
to  a  very  small  number,  thus  defeating  the 
very  obvious  purpose  of  that  provision  of  the 
Constitution  dividing  the  senators  into  two 
dasseSL  Again,  a  great  reduction  in  the  num- 
ber of  senators  would  require  a  correspond- 
ing though  less  reduction  in  the  number  of 
representatives,  since  the  latter  are  in  no 
case  permitted  to  exceed  three  times  the  num- 
ber of  senators.  Moreover,  if  17  members  are 
to  compose  the  senate,  that  will  be  more  than 
one-half  the  number  of  representatives,  a 
condition  forbidden  by  the  Constitution  in 
the  most  positive  language;  and,  as  neither 
the  court  nor  the  respondent  could  add  to  the 
number  of  representatives.  It  would  be  imper- 
ative that  there  be  not  more  than  16  senatord, 
so  that  it  would  be  necessary  to  either  deprive 
some  county  of  its  representation  prescribed 
In  the  apportionment  of  the  Constitutloo,  or 
some  elected  senator  of  bis  otflce.  If  it  should 
be  said  that  the  senator  elected  from  Weston 
county  might  be  disregarded,  the  fact  would 
be  pertinent  that  be  was  elected  from  a  part 
of  the  territory  embraced  in  the  Crook  county 
district  under  the  apportionment  sought  to  be 
applied,  and  it  is  a  matter  of  public  state  his- 
tory that  the  first  senator  from  that  district 
resided  in  the  territory  that  is  now  Weston 
county.  While  the  present  senator  from  that 
county  was  elected  by  the  votes  of  only  a  por^ 
tlon  of  the  inhabitants  of  the  original  district 
known  as  Crook  county,  the  same  thing  is 
true  of  the  present  senator  from  Crook  coun- 
ty ;  and  the  territory  covered  by  that  district 
as  established  by  the  apportionment  in  the 
Constitution  has  now  two  elected  senators, 
whereas  It  was  glv»i  but  one  by  that  appor^ 
tlonment.  The  Incompetency  of  the  court  to 
enter  an  order  that  would  efTectlvely  deprive 
any  hold-over  senator  of  his  office  Is  recogniz- 
ed by  all  the  authorities,  and  the  principle  is 
so  well  settled  as  to  require  no  citation  of 
cases.  But  I  may  refer  to  a  late  case  in 
Pennsylvania  where  a  relator  in  quo  warran- 
to, claiming  to  have  been  elected  a  senator, 
questioned  the  constitutionality  of  an  appor- 
tionment act    The  court  refused  to  decide 


the  question  on  the  groimd  that  the  relator 
had  no  such  Interest  as  gave  bim  a  standing 
to  maintain  the  writ,  and  it  was  said:  "Even 
a  Judgment  of  ouster  against  the  respondent 
would  not  give  the  office  to  the  relator,  for 
his  own  qualifications  and  the  regularity  and 
validity  of  his  election  would  still  be  subject 
to  the  investigation  and  Judgment  of  the  Sen- 
ate, which  is  the  ultimate  and  supreme  tri- 
bunal on  these  matters."  Commonwealth  v. 
Crow,  218  Pa.  234,  67  Atl.  355. 

The  above  statement  of  the  present  condi- 
ti4Mi  shows,  not  alone  the  confusion  and  diffi- 
culties that  would  attend  any  attempt  at 
this  time  to  go  back  to  the  apportionment  of 
the  Constitution,  but  to  do  so  would  deviate 
from  mandatory  constitutional  provisions.  It 
is  evident  that  this  court  cannot  in  this  cose 
or  any  other  either  make  an  apportionment 
or  unseat  any  senator  already  elected  and 
admitted  to  that  office,  nor  can  we  require  the 
respondent,  as  Secretary  of  State,  to  do  so, 
notwithstanding  that  the  hold-over  senators 
may  have  been  elected  under  an  unconstitu- 
tional act  I  wish  also  to  state  that  the  acts 
of  1893  and  1901  have  not  heretofore  been 
questioned,  at  least  in  any  Judicial  proceed- 
ing, until  the  institution  of  this  case;  but 
they  have  been  acquiesced  in  by  the  people 
as  well  as  the  Legislature.  That  fact  does 
not  of  course  render  them  valid,  if  In  fact  or 
law  not  so;  but  it  does  show  that  the  people 
have  elected  their  senators  from  time  to  time 
as  therein  respectively  provided,  and  that  the 
persons  so  elected  have  been  admitted  to  the 
senate  as  members  thereof  by  the  only  body 
authorized  by  the  Constitution  to  ultimately 
determine  their  qualifications  as  senators. 
But  it  will  be  said  that  the  court  has  no  con- 
cern with  the  difficulties  or  confusion  that 
might  flow  from  the  remedy  sought  in  the 
case  in  determining  the  right  to  that  remedy. 
Conceding  that  to  be  so  aa  a  general  proposi- 
tion, the  court  is  concerned  in  this  cose  with 
those  matters,  for  they  grow  out  of  consti- 
tutional provisions  equally  as  important  and 
mandatory,  if  not  more  so,  than  those  relied 
upon  by  the  relators,  and  by  which  provisions 
the  court  as  well  as  the  Legislature  and  the 
parties  are  as  much  bound.  In  Koituclqr  it 
was  said  by  the  Court  of  Appeals  in  a  recent 
case,  with  regard  to  an  apportionment  act 
that  bad  been  in  effect  more  than  18  years: 
"The  act  of  1893  has  gone  into  effect,  and  the 
government  has  been  organized  under  it.  To 
hold  it  void  would  be  to  throw  the  govern- 
ment into  chaos;  and  this  no  court  is  re- 
quired to  do."  Adams  v.  Bosworth  (Ky.)  102 
8.  W.  861,  10  L.  R.  A.  (N.  8.)  1184. 

It  would  be  an  anomaly  to  say  that  a  pro- 
vision of  tlie  Constitution  is  itself  unconatitu- 
tloual  or  invalid  as  conflicting  with  another 
provision  of  the  same  instrument.  We  are 
not  here  saying  that  the  apportionment  made 
in  and  by  the  Constitution  "until  otherwise 
provided  by  law"  Is  unconstitutional  or  In- 
valid for  any  reason.  Such  a  position  Is  far 
from  our  decision.    But  It  Is  to  b»  read  and 
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construed  In  connection  with  other  cognate 
provisions.  When  that  Is  done.  If  It  Is  found 
Impossible  of  enforcement,  and  at  the  same 
time  maintain  iUTiolate  the  permanent  and 
mandatory  provisions  which  admit  of  no  al- 
teration  by  the  court  or  Legislature,  then  It 
is  our  duty  to  refuse  to  enforce  It  But,  in 
any  view  of  the  matter,  our  position  goes  a 
step  beyond  that  Keeping  in  mind  the  eri- 
dent  purpose  of  the  apportionment  tempo- 
rarily made  by  the  Constitution,  the  acta 
adopted  by  the  Legislature,  and  up  to  thia 
period  acquiesced  in  by  the  people,  have  re- 
sulted in  a  condition  impossible  of  correction 
by  the  courts  which  most  be  regarded  by  the 
court,  BO  far  as  this  case  is  concerned,  as 
equivalent  to  "otherwise  provided  by  law,"  so 
as  to  render  the  apportionment  in  the  Ck>n- 
Stitutlon  superseded  and  inoperative.  I  do 
not  mean  to  say  that  an  Invalid  law  would 
of  itself  destroy  the  operation  or  efTect  of  the 
apportionment  section  of  the  Constitution; 
but  an  act  appearing  to  have  been  duly  en- 
acted and  promulgated  is  to  be  regarded  as 
valid  nntll  otherwise  declared  by  competent 
authority,  and  we  are  now  considering  the 
propriety  of  passing  upon  the  validity  of  the 
apportionment  acts,  If  not  the  power  of  the 
court  to  do  so ;  and  what  I  do  maintain  upon 
the  facts  above  stated  is  tliat  a  condition  be- 
yond the  control  of  the  court  has  been  pro- 
duced, which,  BO  far  as  the  power  of  the 
court  is  concerned  to  award  the  remedy 
here  sought,  has  caused  In  effect  the  appor- 
tionment of  the  Constltntion  to  become  in- 
operative. Where  it  was  sought  to  have  an 
election  for  the  Legislature  held  nnder  the 
apportionment  act  of  1879  in  New  York  in- 
stead of  the  act  of  1892  (Laws  1892,  p.  806, 
c  807),  assailed  as  void,  and  the  court  could 
aee  that  if  the  act  of  1892  was  invalid  the  act 
of  1879  (Laws  1879,  p.  286,  c  208)  was  also 
void,  and  that  to  hold  the  later  act  void  would 
relegate  the  people  to  the  act  of  1866  (Laws 
1866,  p.  1301,  c  007),  a  law  more  than  a 
quarter  of  a  century  old,  the  court  said  that 
"thlB  would  be  a  travesty  on  the  law  and 
upon  all  ideas  of  equality,  propriety,  and 
Justice."  People  ex  rel.  v.  Rice,  185  N.  X. 
473,  31  N.  B.  921,  16  Li  B.  A.  836.  In  the 
same  case  it  appeared  that  the  Constitution 
provided  tliat  the  establlslunent  of  senate 
districts  should  be  based  upon  an  equal  num- 
ber of  inhabitants,  excluding  "persons  of 
color  not  taxed."  The  provision  for  the  ex- 
clusion of  persons  of  color  not  taxed  in  arriv- 
ing at  the  number  of  inhabitants  for  the  pur- 
pose stated  had  been  inserted  at  a  time  when 
a  man  of  color  not  taxed  was  not  entitled  to 
vote  by  express  provision  of  the  Constitu- 
tion. After  the  War  of  the  Rebellion  and  the 
adoption  of  the  thirteenth,  fourteenth,  and 
fifteenth  amendments  to  the  federal  Constitu- 
tion, the  state  Constitution  was  amended  by 
omitting  the  condition  for  the  exercise  of 
the  elective  franchise  by  a  colored  person,  and 
other  amendments  were  also  adopted  elimi- 
nating similar  dlscrimlnatlona  or  provisions 


based  thereon;  but  the  one  for  exdndin? 
colored  persons  not  taxed  in  computing  the 
number  of  inhabitants  when  eatablishing  sen- 
ate districts  was  in  some  way  allowed  to  re- 
main. The  question  was  presented  to  the 
court  upon  an  objection  to  the  validity  of  the 
apporticmment  act  on  the  ground  that  per- 
sons of  color  not  taxed  bad  not  been  excluded 
In  the  establishment  of  senate  districts.  In 
the  opinion  delivered  by  Mr.  Justice  PeCkliam 
it  was  held  that  the  section  was  not  to  be 
construed  as  excluding  such  persons,  not- 
withstanding its  language,  on  the  ground  that 
the  change  in  policy  towards  posons  of 
color,  clearly  indicated  by  the  constitutional 
amendments  referred  to,  rendered  it  clear 
that  the  basis  for  the  provision  had  been  talc- 
en  away;  and  it  was  held  that  nnder  the 
conditions  it  should  be  regarded  as  Impliedly 
repealed  by  the  other  amendments.  That 
case  does  not  of  course  predaely  touch  the 
question  before  us  upon  the  facts,  but  it 
does  show  that  subsequent  conditions  woe 
considered  as  having  an  Important  bearing 
upon  the  construction  of  a  particular  section 
of  the  Constitution. 

But  there  is  an  additional  element  In  the 
case  that  I  have  not  referred  to,  but  which 
is  mentioned  In  the  principal  opinion,  viz.,  the 
declaration  by  the  Legislature  in  each  ap- 
portionment act  that  each  organised  county 
shall  constitute  a  separate  senatorial  and  a 
separate  representative  district,  following  a 
similar  declaration  in  the  Constitution.  If 
that  portion  of  each  act  Is  valid  xegardleBS  of 
the  validity  of  the  remainder  of  the  act,  and 
I  think  there  Is  strong  ground  for  so  holding, 
and  indeed  am  inclined  to  the  opinion  that 
it  must  l>e  so  held,  though  perhaps  it  may  not 
be  necessary  to  do  so  in  this  case,  then  there 
is  the  condition  that  certain  established  dis- 
tricts are  not  apportioned  any  representation 
by  the  apportionment  In  the  Constitution,  and 
there  would  be  a  direct  conflict  between  the 
apportionment  section,  which  was  Intended  to 
have  only  a  temporary  operation,  and  other 
provisions,  such  as  that  requiring  each  coun- 
ty to  have  at  least  one  senator  and  one  rep- 
resentative. Upon  such  a  conflict  the  former 
and  temporary  provision  must  yield.  More- 
over the  legislative  act  so  establishing  the 
districts  would  then  furnish  the  contingency, 
"otherwise  provided  by  law,"  upon  which  the 
section  of  the  Constitution  in  question  was 
to  cease.  Although  It  would  amount  to  a 
partial  provision  only,  it  would  render  the 
section  of  the  Constitution  InefTectual  in  con- 
sideration of  the  other  related  sections.  As 
counsel  for  relators  has  contended,  and  the 
petition  herein  asserts,  that  the  ratio  provi- 
sions of  the  act  of  1901  would  not  fall  if  the 
section  thereof  making  the  apportionment 
should  be  adjudged  void,  I  suppose  it  would 
be  conceded  on  the  part  of  relators  that  the 
section  of  said  act  declaring  each  organized 
county  to  constitute  a  separate  senatorial  and 
representative  district  would  likewise  remain 
unaffected  by  the  invalidity  of  the  provlsloi 
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coTering  the  apportionment  of  members.  At 
least  there  would  seem  that  every  reason  for 
maintaining  that  the  ratio  proTislons  are  sep- 
arable from  the  part  alleged  to  be  void  would 
equally  apply  to  the  provision  establishing  the 
districts. 

In  the  opinion  handed  down  for  the  court 
Judge  Scott  has  called  attention  to  the  fact 
that  two  senators  from  Carbon  county,  the 
entire  quota  awarded  that  county  by  the  con- 
stitutional provision,  are  bold-overs,  and  were 
elected  from  that  county  as  now  constituted, 
so  that  by  leaving  them  to  represent  that 
county  would  not  only  deprive  Natrona  coun- 
ty of  any  separate  senatorial  representation, 
but  of  any  voice  in  the  election  of  a  senator. 
That  would  also  be  the  case  as  to  those  por- 
tions of  Big  Horn  county  taken  from  Sheri- 
dan and  Johnson  counties,  respectively.  In 
the  case  of  the  Crook  and  Weston  county  sen- 
ators it  occurs  to  me  that  it  might  be  a  difll- 
cult  matter  upon  any  legal  principle  to  de- 
termine which  one.  If  either,  should  be  de- 
prived of  the  privilege  of  serving  out  the  full 
term.  Not  only  has  the  senator  from  Weston 
county  been  admitted  as  such  by  the  senate, 
but  at  the  last  session  he  was  elected  vice 
president  of  that  body,  and  is  ptobably  now 
holding  tliat  office.  The  cases  cited  in  brief 
and  argument  involving  the  validity  of  ap- 
portionment acts  severally  present  a  far  dif- 
ferent state  of  facts  as  well  as  different  con- 
stitutional provisions  from  those  with  which 
we  are  concerned.  In  many  if  not  most  of 
the  cases  the  duty  was  Imposed  upon  the  Leg- 
islature by  the  Constitution  of  establishing 
districts  according  to  the  number  of  inhabit- 
ants and  under  certain  other  restrictions  such 
as  those  of  compactness  and  contiguity;  but 
I  do  not  recall  a  case  where,  If  an  election 
was  held  under  a  previous  act,  certain  coun- 
ties or  sections  w^ould  be  deprived,  not  only 
of  representation,  but  of  any  voice  in  the 
selection  of  a  representative. 

Upon  any  view  of  the  case  at  bar,  should 
the  writ  demanded  by  the  relators  be  grant- 
ed, not  only  would  there  be  caused  inex- 
tricable confusion,  but  there  would  occur  an 
Inevitable  deviation  from  the  permanent  pro- 
visions of  the  Constitution  concerning  the 
formation  of  the  Legislature  and  representa- 
tion therein;  and  In  my  opinion,  therefore, 
the  only  safe  and  reasonable  course  is  to  deny 
the  writ  on  the  ground  that  the  relators  have 
not  shown  themselves  entitled  to  it,  without 
deciding  as  to  the  validity  of  the  apportion- 
ment acts. 


HALL  V.  (yCONNELL. 

(Supreme  Court   of   Oregon.     May  12.   1008.) 

1.  MOBTGAOES— Deeo  Absolutb— EVinENCE. 

Evidence  held  to  show  that  a  person  ad- 
vanced the  purchase  price  of  land  as  a  loan  to 
the  purchaser,  and  took  title  in  himself  from  the 
vendor  as  security  for  the  repayment  thereof. 

[Eld.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  35,  Mortgages,  SS  lOS-lll.j 


2.  Monet  Paid— Time  of  Tatment— Irtebest. 

Where  money  paid  is  intended  as  a  loan,  tlje 
law  supplies  the  elements  of  a  loan  such  as 
time  for  payment,  rate  of  interest,  and  agree- 
ment to  repay. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  3.5,  Money  Paid,  Jf  1-16.] 

3.  MoRTOAOES— Deed  Absolute  as  Mobtgaqk 
— Evidence. 

A  deed  absolnte  on  its  face  given  as  secur- 
ity for  the  repayment  of  a  loan  may  be  shown 
by  parol  to  be  intended  in  fact  as  a  mortKage, 
and  the  rule  applies  where  the  purchaser  of  land 
borrows  the  purchase  money  and  canses  the 
title  to  pass  directly  from  the  vendor  to  the 
creditor  as  security  for  the  loan. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  S."),  Mortgages,  i8  98-101.] 

4.  Same— Intention  of  Parties. 

Whether  an  absolute  deed  is  a  mortgafiie  de- 
pends upon  the  intention  of  the  parties,  and  not 
upon  the  form  of  words  or  of  the  instrument. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  35,  Mortgages,  §  85.] 

5.  Trusts— Express    Trusts— Taking    Title 
TO  Land  Paid  fob  with  Another's  Monet. 

Where  a  purchaser  of  land  in  securing  a 
loan  has  the  title  transferred  by  the  vendor  di- 
rectly to  the  creditor,  the  conveyance  not  only 
operates  as  a  mortgage  as  between  debtor  and 
creditor  but  the  grantee  also  becomes  the  trus- 
tee of  toe  title  for  the  purchaser,  and  the  trust 
is  enforceable  as  soon  as  the  debt  is  paid. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  47,  Trusts,  §  45.] 

6.  Mobtoaoes— Absolute  Deed  as  Mortoags 
— Sufficiency  of  Evidence. 

To  establish  an  absolnte  deed  as  a  mortgage, 
the  proof  must  be  clear,  consistent,  and  con- 
vincing tliat  it  was  intended  to  operate  as  a 
mortgage  by  the  parties. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  35,  Mortgages,  H  lOS-111.] 

Bean,  C.  J.,  dissenting. 

Appeal  from  Circuit  Court,  Coos  County; 
J.  W.  Hamilton,  Judge. 

Action  by  X!.  O.  Hall  against  Eugene  O'Con- 
nell  to  have  a  deed  absolute  on  its  face  de- 
clared a  mortgage  and  to  redeem  therefrom. 
Judgment  for  defendant,  and  plaintiff  ap- 
peals.   Reversed  and  rendered. 

John  S.  Coke  and  E.  B.  Seabrook,  for  ap- 
pellant   J.  W.  Bennett,  for  respondent. 

EAKIN,  J.  This  Is  a  suit  to  have  a  deed 
absolute  on  its  face  declared  to  be  a  mort- 
gage and  to  redeem  therefrom.  Prior  to  the 
10th  day  of  December,  1901,  plaintiff  had 
negotiated  for  the  purchase  of  a  portion  of 
lot  3  of  section  22,  township  25  S.,  range  13 
W.,  W.  M.,  In  Coos  county.  Or.,  from  Mrs. 
Schetter,  residing  in  San  Francisco,  for  the 
price  of  $750,  and  had  by  wire  directed  her 
to  forward  to  him  at  Marshfleld,  Or.,  a  deed 
therefor.  Plaintiff  at  that  time  had  the 
promise  of  the  ptirchase  money  from  his  son, 
but  failed  to  secure  it  from  that  source,  and 
by  plaintlflTs  contention,  on  or  about  that 
date,  he  secured  the  promise  of  a  loan  of 
that  amount  of  money  from  the  defendant 
with  which  to  pay  for  the  land.  For  the  pur- 
pose of  securing  him  therefor,  plaintiff,  by 
agreement  with  defendant,  wired  to  Mrs. 
Schetter  at  San  Francisco  to  name  defend- 
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ant  as  the  grantee  in  the  deed;  and  on  the 
lOtb  day  of  December,  1901,  she  did  bo  exe- 
cute the  deed  and  forward  It  to  Otto  Schet- 
ter,  to  be  delivered  -upon  receipt  of  the  mon- 
ey; and  O'Connell  paid  the  money  and  took 
the  deed.  Thereafter,  on  March  29,  1902, 
plaintiff  paid  to  the  defendant's  clerk  at  his 
store  $100  to  apply  upon  the  said  loan,  but 
defendant,  when  advised  of  It,  returned  the 
money  to  plaintiff,  stating,  as  plaintiff  as- 
serts, that  he  did  not  want  the  money  in 
small  payments;  and  thereafter,  on  June  7, 
1902,  plaintiff  tendered  to  defendant  $800, 
the  whole  amount  claimed  by  him  to  be  due 
thereon,  but  the  defendant  refused  to  accept 
It,  and  asserted  ownership  of  the  property. 
Defendant,  on  the  contrary,  insists  that  Hall 
did  not  want  the  property  and  corresponded 
with  Mrs.  Schetter  and  negotiated  the  pur- 
chase for  him;  and  that  no  talk  of  a  purchase 
by  Hall  or  a  loan  to  him  was  bad  between 
them;  and  that  he  paid  the  money  and  took 
the  title  as  a  purchase  for  himself.  The  evi- 
dence clearly  establishes  that  Hall  had  ne- 
gotiated the  purchase  for  himself,  and  had 
wired  for  a  deed  before  he  and  the  defend- 
ant had  had  any  conver.«!ation  about  it.  This 
is  evidenced  by  Otto  Schetter  as  well  as  by 
Hail  himself,  and  this  fact  tends  strongly  to 
discredit  O'Connell's  explanation  of  Hall's 
connection  with  it  and  his  own  negotiations 
through  Hall.  Hall  is  also  corrotwrated  by 
Mr.  Nicholson,  the  surveyor,  who  says:  "Mr. 
Hail  met  me  on  the  street,  down  near  Wal- 
cott's,  and  asked  me  if  I  would  make  a  sur- 
vey for  him,  and  stated  that  he  was  buying 
a  piece  of  property  there,  but  that  Mr.  O'Con- 
nell was  going  to  pay  for  the  surveying,  and 
to  drop  into  O'Connell's  store  and  see  if  it 
was  ail  right.  I  went  Into  Mr.  O'Connell's 
store,  and  he  repeated  the  same  thing  and 
wanted  me  to  make  the  survey,  and  stated 
Mr.  Hall  was  buying  a  piece  of  property  and 
that  he  was  going  to  advance  the  money,  and 
would  pay  me  for  the  survey."  Hall  is  cor- 
roborated by  Puskaline,  who  claims  to  have 
been  present  when  the  arrangement  was 
made  l)etween  Hall  and  O'Connell  for  the 
loan  of  the  money.  We  think  the  evidence 
satisfactorily  establishes  that  O'Connell  loan- 
ed to  plaintiff  the  money  to  pay  for  tiie  land 
and  that  Hall  procured  the  deed,  to  be  exe- 
cuted In  O'Conuell's  favor  as  security  for 
tlie  repayment  thereof,  and  that  defendant 
holds  the  title  to  the  land  as  security.  It  is 
urged  by  defendant  that  there  was  no  set 
time  for  the  payment,  rate  of  interest  fixed, 
or  formal  agreement  to  repay,  but  the  law 
supplies  each  of  these  elements  if  there  was 
in  fact  a  loan.  It  is  also  suggested  that 
plaintiff  made  no  opposition  to  defendant's 
lx)S8ession  of  iwrtious  of  the  laud,  or  to  bis 
making  improvements  thereon;  but,  part  of 
those  improvements  was  agreed  upon  at  the 
time  of  the  agreement  for  the  loan,  for  de- 
fendant's convenience.  However,  defendant 
was  not  misled  l)y  the  conduct  of  plaintiff,  as 
be  was  diligent  in  asserting  his  rights.    He 


tendered  the  first  payment  npon  the  loan 
within  three  and  a  half  months,  and  the 
whole  debt  within  six  months,  from  the  time 
tlie  advance  was  made. 

A  deed  absolute  on  its  face  given  as  se- 
curity for  the  repayment  of  a  loan  may  be 
shown  by  parol  to  be  intended  in  fact  as  a 
mortgage.  This  has  been  frequently  so  de- 
cided by  this  court,  beginning  with  Hurford 
V.  Harned,  6  Or.  362.  But  It  Is  urged  by  the 
defendant  that  this  Is  a  purchase  l>y  defend- 
ant with  his  own  money  and  a  conveyance  to 
him  from  the  vendor  and  not  from  the  plain- 
tiff, and  therefore  does  not  come  within  the 
above  rule,  and  is  within  the  statute  of 
frauds.  But  as  we  understand,  the  rule  that 
a  deed  absolute  on  its  face,  given  as  securi- 
ty, may  be  shown  by  parol  to  be  a  mort- 
gage applies  equally  to  the  case  of  a  purchas- 
er borrowing  the  purchase  money,  and  caus- 
ing the  title  to  pass  directly  from  the  vendor 
to  the  creditor  as  security  for  the  loan.  It  is 
a  question  of  the  intention  of  the  parties  and 
not  the  form  of  words  or  of  the  instrument. 
If  the  equitable  Interest  in  the  property  is 
in  the  debtor,  equity  will  protect  him.  In 
such  a  case,  Jones,  Mort.,  says,  at  section  331: 
"The  grantee  in  such  case  acquires  title  by 
his  (the  debtor's)  act,  and  as  security  for  his 
debt,  and  therefore  holds  the  title  as  his 
mortgagee."  Also  27  Cyc.  979,  says:  "If  a 
person  who  has  contracted  for  the  purchase 
of  land  procures  another  to  lend  him  the 
money  necessary  to  make  the  payments,  or 
to  advance  it  for  him,  and  has  the  deed  made 
to  the  latter,  with  an  agrenuent  that  he  will 
convey  the  title  to  the  former  on  repayment 
of  the  amount  advanced,  the  transaction  will 
amount  to  an  equitable  mortgage  if  it  was 
the  understanding  and  intention  of  the  par* 
ties  that  the  one  should  become  debtor  to  the 
other  for  the  money  advanced,  and  that  the 
land  should  l>e  held  merely  as  security  for 
this  debt.  If  this  was  their  contract,  the 
form  in  which  tliey  may  have  cast  the  agree- 
ment is  immaterial.  It  is  not  necessary  that 
the  agreement  to  reconvey  should  be  under 
seal,  or  even  that  it  should  be  In  writing;  a 
i'r:il  iisreemcnt  will  be  sufficient  in 
equity,  if  fully  established.  While  it  is  nec- 
essary, as  stated,  that  the  transaction  should 
be  iuteudcd  as  a  security  for  a  debt  or  loan, 
no  promise  or  personal  covenant  on  the  part 
of  the  borrower  to  repay  the  money  is  requir- 
ed to  make  it  a  mortgage  in  equity."  Nig- 
geler  v.  Maurln,  34  Minn.  118,  24  N.  W.  369. 

There  is  this  additional  element  In  the 
case,  where  a  purchaser  in  securing  a  loan 
has  the  title  transferred  by  the  vendor  di- 
rectly to  the  creditor;  namely,  the  convey- 
ance operates  not  only  as  a  mortgage  as  be- 
tween debtor  and  creditor,  but  the  grantee 
becomes  the  trustee  of  the  title  for  the  pur- 
chaser. As  the  title  did  not  vest  in  the 
debtor,  but  the  purchase  being  made  with  his 
money  and  the  title  taken  in  the  name  of  the 
creditor,  there  arises  a  trust  In  favor  ot  the 
debtor  and  enforceable  as  soon  as  the  debt 
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secured  Is  paid.  So,  when  the  (act  is  de- 
termiued  that  the  loan  was  made  by  defend- 
ant to  the  plaintiff  and  that  the  deed  was  so 
taken  as  security  therefor,  then  it  is  estab- 
lished that  the  purchase  was  made  in  de- 
fendant's name  with  plaintiff's  money,  and 
when  the  debt  is  paid  defendant  holds  but 
the  naked  title  without  any  t)eneficial  Inter- 
est, and  Is  deemed  the  trustee  of  the  title 
for  the  plaintiff.  It  is  so  held  In  many  cases 
on  this  subject  Fleming  t.  Georgia  B.  Bank, 
120  Ga.  1023,  48  S.  E.  420;  Campbell  t.  Free- 
man, 99  CaL  546,  34  Paa  113.  Jones,  Mort, 
at  section  331,  says:  "la  equity  it  is  regard- 
ed as  unnecessary  that  the  conveyance  shonld 
he  made  by  the  debtor.  It  is  sufficient  that 
he  has  an  interest  In  the  property,  either  le- 
gal or  equitable.  Having  such  an  interest,  if 
he  procure  a  conveyance  of  the  property  to 
one  who  pays  the  price  of  it,  or  makes  an 
advance  upon  it,  under  an  arrangement  that 
he  shall  be  allowed  to  have  the  property  up- 
on repaying  tlie  money  advanced,  he  has  a 
right  tu  redeem.  The  grantee  in  such  case  ac- 
quires title  by  bis  act,  and  as  security  for 
his  debt,  and  therefore  holds  the  title  as  his 
mortgagee."  This  is  entirely  consistent  with 
the  holding  in  Sisemore  t.  Pelton,  17  Or, 
546,  21  rac.  667;  Taylor  v.  Miles,  19  Or.  551, 
25  Pac.  143.  When  the  loan  and  the  fact  that 
the  conveyance  was  so  made  as  security  are 
established,  we  have  a  clear  case  of  a  pur- 
chase with  plaintiff's  money;  and  thus  a  re- 
sulting trust  is  established.  The  following 
additional  cases  are  to  this  effect:  Hughes 
V.  Mclvenzle,  101  Ala.  415,  13  South.  609; 
Stewart  y.  Fellows,  128  111.  480,  20  N.  E. 
657;  Rogers  v.  Davis,  91  Iowa,  730,  59  N.  W. 
265;  McPlierson  v.  Hayward,  81  Me.  329,  17 
Atl.  164;  Malloy  v.  Malloy,  35  Neb.  224,  52  N. 
W.  1007;  Leahtgb  t.  White,  8  Nev.  147. 

In  Campbell  v.  Freeman,  09  Cal.  646,  647. 
34  Pac.  113,  114,  where  the  agreement  and 
defeasance  were  In  parol,  it  is  held:  "The 
rule  is  familiar  that  when,  upon  a  purchase 
of  real  property,  the  purchase  money  is  paid 
by  one  person  and  the  conveyance  is  made  to 
another,  a  resulting  trust  immediately  arises. 
•  *  •  The  same  rule  prevails  if  the  money 
paid  by  the  party  taking  the  title  is  advanced 
by  Mm  as  a  loan  to  the  other,  and  the  con- 
veyance is  made  to  the  lender  for  the  purpose 
of  securiug  the  loan.  But  in  the  latter  case 
the  purchaser  cannot  demand  the  conveyance 
UDtll  he  has  paid  the  money  advanced,  and 
for  which  the  land  is  held  as  security.  In 
such  a  case  the  grantee  holds  a  double  rela- 
tion to  the  real  purchaser — he  Is  his  trustee 
of  the  legal  title  to  the  land  and  his  mort- 
gagee for  the  money  advanced  for  its  pur- 
chase— and,  as  In  the  case  of  any  other  mort- 
gage which  is  evidenced  by  an  absolute  deed. 
Is  entitled  to  retain  the  title  until  the  pay- 
ment of  the  claim  for  which  it  is  held  as 
security." 


In  Fleming  t.  Georgia  R.  Bank,  120  Ga. 
1023,  1028,  48  S.  E.  420,  422,  Carr  purcbasod 
the  lot  In  question  from  Dickey.  Defendant 
advanced  the  price,  and  the  conveyance  was 
made  by  Dickey  to  the  defendant  as  sccuritj' ; 
and  it  Is  said:  "While  his  (Carr's)  interest 
In  the  land  was  only  the  equity  of  redemption, 
upon  payment  of  the  debt  secured  by  the 
deed  Carr  or  his  assignee  could  maintain  a 
proceeding  to  compel  a  conveyance  from  the 
bank.  Upon  payment  of  the  debt,  a  resulting 
trust  would  have  arisen ;  and  the  bank,  hold- 
ing the  naked  legal  title  with  no  beneficial  in- 
terest In  the  land,  would  be  deemed  the  trus- 
tee of  Carr." 

So  there  remains  only  the  question  of  fact 
whether  the  transaction  l>etwecn  plaintiff  and 
defendant  was  a  loan,  the  repayment  of  which 
was  secured  by  a  deed  from  the  vendor  to 
defendant,  absolute  on  its  face  and  intended 
between  plaintiff  and  defendant  as  a  mort- 
gage. To  establish  this,  the  proof  must  be 
clear,  consistent,  and  convincing  that  8uc!< 
was  the  intention  of  the  parties.  As  said  in 
Stephens  v.  Allen  et  al.,  11  Or.  188,  196,  .'J 
Pac.  168,  173,  "As  cases  of  this  character 
must  be  determined  upon  their  own  special 
facts.  It  is  admitted  that  these  facts  should 
be  of  clear  and  decisive  Import.  They  should 
lead  the  court  to  a  satisfactory  conclusion  as 
to  what  the  parties  intended  and  meant  by 
their  contract,  so  that  it  may  be  enforced  ac- 
cording to  that  intent"  The  testimony  of 
plaintiff  and  defendant  is  In  direct  conflict 
upon  almost  every  fact  Involved  In  these  is- 
sues, but  plaintiff  is  corroborated  in  his  tes- 
timony by  that  of  Nicholson  and  Puskaiiue, 
and  also  by  the  circumstance  that  he  actually 
negotiated  the  purchase  for  himself,  and  acted 
promptly  in  tendering  the  repayment  of  the 
loan;  and  we  think  be  has  established  by 
clear  and  convincing  proof  the  facts  necessary 
to  a  recovery.  Therefore,  the  deed  from  Mrs. 
Schetter  to  the  defendant  is  in  fact  a  mort- 
gage to  secure  the  repayment  of  the  said  |750, 
interest,  and  taxes,  and  the  defendant  also 
holds  the  legal  title  to  the  property  as  trus- 
tee for  the  defendant  Upon  the  repayment 
of  the  sums  so  secured  defendant  should  be 
decreed  to  convey  the  said  property  to  plain- 
tiff. There  is  due  to  the  defendant  the  sum 
of  $750,  with  interest  thereon  at  the  rate  of 
6  per  cent,  per  annum  from  December  10, 
1901,  to  June  7,  1902,  the  time  of  the  tender, 
namely,  $22.25,  together  with  the  taxes  paid 
by  the  plaintiff  on  said  property  for  the  years 
1901,  1002,  1903,  and  1004,  amounting  to  $5.>.- 
85,  making  a  total  of  $828.10. 

The  decree  of  the  lower  court  la  reversed, 
and  one  entered  here  In  accordance  with  this 
opinion,  with  costs  to  appellant 

BEAN,  C.  J.,  dissents  from  the  conclusion 
here  reached. 
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STATE  V.  NIELSEN. 
(Supreme   Court   of  Oregon.     May  12,   190a) 

1.  Pish— Natcbe  op  Propebtt. 

Fish  bein?  feras  naturie  ^vhile  in  state  of 
nature,  may  of  common  rieht  be  captured  and 
talcen  from  navigable  waters  by  any  one  unless 
forbidden  by  law. 

[EJd.  Note.— For  cases  in  point,  see  Cent.  Die- 
vol.  23,  Fish,  |J  1-3.] 

2.  Same— PowEB  to  Requlate. 

The   sovereignty    having   jurisdiction   over 

navigable  waters  may   under  its  police  power 

regulate  or  restrict  the  right  of  fishing  therein. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 

vol.  23,  Fish,  {  10.] 

3.  Same  —  States  — Bousdabieb  —  Rivebs— 
"CoNCUBBEirr  Jurisdiction." 

Under  Act  Cong.  March  2,  1K53,  c.  90.  10 
Stat.  172,  providing  that  the  territories  of  Ore- 
gon and  V\  ashington  shall  have  "concurrent  ju- 
risdiction" over  offenses  committed  on  the  Co- 
lumbia river  where  it  forms  the  common  bound- 
ary, and  Act  Cong.  Feb.  14,  1859,  c.  33,  11  Stat. 
383,  admitting  Oregon  into  the  Union,  providing 
that  the  state  of  Oregon  shall  have  "concurrent 
jurisdiction"  on  the  Columbia  river  so  far  as 
the  same  shall  form  a  common  boundary  of  the 
state,  the  law  of  Oregon  prohibiting  fishing  with 
a  purse  net  on  the  Columbia  river  extends  over 
the  entire  river  where  it  forms  a  boundary  of 
the  state,  tbongh  the  law  of  Washington  permits 
fishing  by  such  means  by  one  obtaining  a  license 
so  to  do,  since  the  rule  is  that  where  adjoining 
states  have  concurrent  jurisdiction  on  the  waters 
forming  their  boundaries  the  law  of  each  state 
regulating  the  common  right  to  take  fish  from 
such  waters  are  valid  when  not  in  conflict,  and 
where  there  is  a  conflict  the  law  of  the  state 
which  is  most  restrictive  in  its  character  must 
prevail. 

4.  Same. 

Since  a  license  to  fish  in  the  Columbia  river 
issued  by  the  state  of  Washington  does  not  con- 
fer on  the  liceoRee  the  right  to  fish,  and  since 
the  issuance  of  the  license  is  a  mere  regulation 
of  an  existing  right,  the  enforcement  of  the  law 
of  Oregon  prohibiting  fishing  in  the  Columbia 
river  does  not  deprive  the  licensee  of  a  right 
granted  to  him  by  the  state  of  Washington  but 
the  law  of  Oregon  is  an  additional  restriction 
of  a  common  right. 

Appeal  from  Circuit  Court,  Clatsop  Coun- 
ty ;  Thomas  A.  McBride,  Judge. 

Christ  Nielsen  was  convicted  of  illegal  fish- 
ing, and  he  appeals.    Affirmed. 

G.  C.  Fulton,  for  appellant  A.  M,  Craw- 
ford, for  respondent. 


BEAN,  C.  J.  The  defendant,  a  resident  of 
the  state  of  Washington,  was  tried  and  con- 
victed In  the  courts  of  this  state,  for  fishing 
on  the  Washington  side  of  the  Columbia  riv- 
er, with  a  purse  net — a  floating  device  for 
taking  fish — in  violation  of  the  laws  of  this 
state,  and  he  appeals.  By  the  law  of  the 
state  of  Washington,  in  force  at  the  time  of 
his  arrest,  fishing  with  a  purse  net  was  law- 
ful by  those  having  a  license  so  to  do  from 
the  fish  commissioner  of  that  state,  and  de- 
fendant had  such  license.  The  single  ques- 
tion for  determination,  therefore,  is  whether 
the  law  of  Oregon  prohibiting  the  taking  of 


fish.  In  the  manner  indicated,  extends  over 
the  entire  waters  of  the  river,  or  whether  It 
Is  confined  to  the  Oregon  side.  By  section  1 
of  the  Art  of  Congress  of  March  2.  tS!i3,  c. 
90,  10  Stat.  172,  all  that  part  of  the  territory 
of  Oregon  lying  north  of  the  "main  channel 
<rf  the  Columbia  river"  was  organized  Into 
the  territory  of  Washington,  and  by  sertion 
21  of  the  same  act  It  Is  provided,  "that  the 
territory  of  Oregon,  and  the  territory  of 
Washington,  shall  have  concurrent  Jurisdic- 
tion over  all  otfenses  committed  on  the  Co- 
lumbia river  where  said  river  forms  the  com- 
mon bonndary  between  said  territories."  Sec- 
tion 1  of  the  act  of  Congress  admitting  Ore- 
gon Into  the  Union  (Art  Feb.  14,  185»,  c.  33, 
11  Stat.  383),  after  describing  In  detail  the 
boundaries  of  the  state,  provides,  "Including 
Jurisdirtion  In  civil  and  criminal  cases  upon 
the  Columbia  river  and  Snake  river,  concur- 
rently with  the  states  and  territories  of  which 
those  rivers  form  a  boundary  In  common  with 
this  state."  And  In  sertion  2  It  Is  said  "the 
state  of  Oregon  shall  have  concurrent  Juris- 
diction on  the  Columbia  and  all  other  rivers 
and  waters  bordering  on  the  said  state  of 
Oregon,  so  far  as  the  same  shall  form  a  com- 
mon boundary  to  said  state,  and  any  other 
state  or  states  now  or  hereafter  to  be  formed 
or  bounded  by  the  same." 

The  meaning  of  the  words  "concurrent  Ju- 
risdirtion," as  used  in  these  several  acts  of 
Congress,  Is  the  point  at  issue  In  the  present 
case.  It  has  been  a  subjert  of  dispute  be- 
tween the  two  states  for  many  years,  and  is 
a  question  of  great  public  Importance  to  both 
commonwealths,  and  one  which  should  be  au- 
thoritatively settled  by  the  Supreme  Court  of 
the  United  States,  as  the  court  of  final  re- 
sort. In  1895,  one  Mattson  was  tried  and 
convicted  in  the  circuit  court  of  Clatsop  coun- 
ty for  fishing  In  the  river  on  Sunday,  in  viola- 
tion of  the  laws  of  this  state.  Mattson  peti- 
tioned the  Circuit  Court  of  the  United  States 
for  a  writ  of  habeas  corpus  and,  upon  a  hear- 
ing before  Judges  Bellinger  and  Hanford. 
was  discharged,  the  court  ruling  that  the  law 
of  Oregon,  under  which  he  was  tried  and  con- 
victed, was  Invalid,  because  It  had  not  been 
acquiesced  In  or  sanrtioned  by  the  state  of 
Washington.  In  construing  the  word  "con- 
current," as  used  In  the  acts  of  Congress  con- 
ferring Jurisdiction  on  the  river.  It  Is  said, 
"the  word  'concurrent'  In  its  legal  and  gen- 
erally accepted  definition,  means  acting  In 
conjunction,  and  when  applied  to  Jurisdiction 
of  Oregon  to  enact  laws  for  the  Columbia  riv- 
er. It  can  only  mean  the  power  to  enact  such 
criminal  statutes  as  are  agreed  to  or  acquiesc- 
ed In  by  the  state  of  Washington,  or  as  are 
already  In  force  within  Its  Jurisdirtion."  In 
re  Mattson  (C.  C.)  69  Fed.  535.  This  ruling 
was  subsequently  followed  by  Judge  Wolver- 
ton  in  Ex  parte  Desjeiro  (C.  C.)  152  Fed.  1004. 
By  this  construrtlon,  concurrent  Jurisdiction 
is  made  to  mean  the  same  as  Joint  Jurisdic- 
tion, consequently  neither  state  can  make  or 
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enforce  any  of  Its  laws — civil  or  criminal — 
on  the  river,  witliout  the  consent  of  the  other, 
thus  denying  to  each  state  a  Jurisdiction  ex- 
pressly conferred  upon  It  by  Congress.  The 
question  of  concurrent  Jurisdiction  over  bound- 
ary waters  has  frequently  been  considered  by 
the  courts  of  this  country,  and,  while  no  sat- 
isfactory definition  of  the  term  is  to  be  found 
In  the  books,  no  court,  except  the  one  refer- 
red to,  has,  BO  far  as  we  have  been  able  to 
ascertain,  ever  held  or  Intimated  that  where 
the  waters  of  a  river  or  stream  form  the 
boundary  between  two  states,  and  each  is 
given  concurrent  Jurisdiction  on  the  same, 
that  neither  can  enforce  its  laws  unless  tbey 
have  been  acquiesced  in  or  approved  by  the 
other. 

The  northern  boundary  of  the  states  of 
West  Virginia  and  Kentucky  extends  to  low- 
water  line  on  the  north  side  of  the  Ohio  river, 
and  the  southern  boundary  of  Illinois,  In- 
diana, and  Ohio  to  that  point  The  middle 
channel  of  the  Mississippi  river  is  a  bound- 
ary between  the  states  of  Missouri,  Iowa  and 
Minnesota,  on  one  side,  and  Illinois  and  Wis- 
consin on  the  other ;  and  the  middle  channel 
of  the  Missouri  river  is  the  boundary  between 
Missouri  and  Kansas.  Each  of  these  states 
is  given  concurrent  Jurisdiction  over  the  river 
forming  the  boundary  thereof.  The  right  of 
such  states  to  execute  power  emanating  from 
Its  courts  and  enforce  its  civil  and  criminal 
laws  on  the  waters  of  the  stream  has  been 
repeatedly  declared,  and  is  denied  by  no  court 
of  last  resort,  except  In  Meyler  v.  Wedding, 
107  Ky.  310,  53  S.  W.  809,  02  Am.  St  Rep. 
847,  which  was  subsequently  reversed  by  the 
Supreme  Court  of  the  United  States,  192  U. 
S.  573,  24  Sup.  Ct.  322,  48  L.  Ed.  670,  66  L. 
R.  A.  833,  and  Roberts  v.  Fullerton,  117  Wis. 
222,  93  N.  W.  1111,  65  h.  R.  A.  953,  which 
will  be  referred  to  hereafter.  Thus,  In  State 
V.  Plants,  25  W.  Va.  119,  52  Am.  Rep.  211,  a 
conviction  in  a  West  Virginia  court  for  sell- 
ing spirituous  liquor  on  a  boat  which  was 
aUoat  on  the  Ohio  river  above  low-water 
mark  on  the  Ohio  side,  in  violation  of  the 
laws  of  West  Virginia,  was  sustained.  In 
Welsh  y.  State,  126  Ind.  71,  25  N.  E.  883,  9 
It.  R.  A.  6C4,  it  was  held  that  one  who  sold 
Intoxicating  liquors  in  a  boat  anchored  In  the 
Ohio  river  south  of  low-water  mark  could  be 
charged,  tried  and  convicted  in  an  Indiana 
court  for  violating  the  laws  of  that  state, 
the  court  saying,  "that  the  criminal  laws  of 
the  state  extend  to  and  are  in  force  on  the 
Ohio  river  where  such  river  constitutes  the 
south  tmundary  of  the  state."  In  Carlisle 
and  another  v.  The  State.  .32  Ind.  55,  it  was 
held  that  an  Indiana  court  had  Jurisdiction 
over  the  crime  of  murder  committed  on  the 
Ohio  river,  and  in  State  v.  George,  60  Minn. 
603,  63  N.  W.  100,  that  a  court  of  that  state 
had  Jurisdiction  to  punish  the  crime  of  lar- 
ceny committed  on  the  Wisconsin  side  of  the 
Mississippi  river.  In  toy  v.  Steamboat  F.  X. 
Anbury,  28  111.  412,   81   Am.   Dec.   292,  the 
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court  held  that  trespass  would  He  for  assault 
committed  on  a  passenger  by  the  officer  of  n 
boat  on  the  Ohio  river.  A  conviction  for 
keeping  a  house  of  ill  fame  on  the  Illinois 
side  of  the  Mississippi  river  was  sustained 
by  the  courts  of  Iowa  (State  of  Iowa  v.  Mul- 
len, 35  Iowa,  199),  and  so  was  a  conviction 
for  keeping  a  gaming  house  on  the  Missouri 
river  by  the  court  of  that  state,  although  the 
house  or  Iwat  in  which  the  gaming  was  con- 
ducted was  on  the  Kansas  side  (State  v. 
Metcalf,  65  Mo.  App.  681).  In  Sanders  v.  St 
Louis  ft  N.  O.  Anchor  Line,  97  Mo.  26,  10  S. 
W.  595,  3  L.  R.  A.  390,  It  was  ruled  that  an 
act  of  the  state  of  Missouri,  giving  damages 
for  negligence  resulting  in  death,  controlled  in 
a  case  arising  from  facts  occurring  on  the 
Illinois  side  of  the  Mississippi  river,  and  the 
same  doctrine  has  been  enforced  in  the  courts 
of  Indiana.  Sherlock  ▼.  Ailing,  Adm'r,  44 
Ind.  184;  The  Memphis  &  Cinclnna  .  Packet 
Co.  y.  Plkey,  Adm'x,  142  Ind.  304,  40  N.  B. 
627.  The  circuit  court  of  the  United  States 
for  the  district  of  Oregon,  In  Annie  M.  Smull, 
2  Sawyer,  226,  held  that  it  had  Jurisdiction 
over  a  boat  anchored  on  the  Washington  side 
of  the  Columbia  river.  Judge  Deady,  in  stat- 
ing the  terms  and  effect  of  the  act  of  Con- 
gress conferring  on  this  state  concurrent  Ju- 
risdiction on  the  Columbia  river  says,  "It  1« 
not  merely  a  special  grant  of  Judicial  power 
to  the  courts  of  the  state  over  persons  and 
things  upon  the  river,  but  within  the  bound- 
ary of  the  state.  It  is  a  legislative  declara- 
tion or  enactment  that  the  Jurisdiction  of  the 
state — ^that  Is,  its  whole  sovereign  power 
shall  extend  to  the  whole  river,  subject  to  tb* 
qualification  that  the  Jurisdiction  of  the 
state  or  territory  on  Its  northern  shore,  shall 
in  like  manner  extend  to  its  southern  shore. 
In  efTect,  tills  makes  the  northern  shore  of 
the  river  the  northern  boundary  of  the  state, 
for  its  territorial  limits  and  Jurisdiction  are 
necessarily  the  same.  Practically,  then,  so 
far  as  the  Columbia  river  forms  a  boundary 
common  to  Oregon  and  Washington,  It  is 
within  the  territorial  limits  and  Jurisdiction 
of  each."  The  right  to  exercise  concurrent 
Jurisdiction  over  rivers  forming  state  bound- 
aries will  be  found  discussed  by  Mr.  Rorer  in 
his  work  on  Interstate  Law,  336  et  seq.,  and 
in  notes  to  Roberts  v.  Fullerton,  117  Wis.  222, 
93  N.  W.  1111,  65  L.  R.  A.  953.  And.  as  we 
have  already  remarked,  In  no  instance  has 
the  suggestion  been  made  that  the  valldtty  of 
the  law  sought  to  be  enforced  was  dependent 
upon  the  acquiescence  or  concurrence  of  the 
adjoining  state,  unless  it  was  concerning  some 
matter  affecting  or  annexed  to  the  soil,  but  on 
the  contrary  in  Keator  Lumber  Co.  et  al.  v. 
The  St.  Croix  Boom  Corp.,  72  Wis.  62,  38  N. 
W.  529,  7  Am.  St  Rep.  837,  it  is  expressly 
declared  that  concurrent  jurisdiction  is  not 
Joint  In  the  sense  that  only  legislative  acts 
adopted  by  both  states  can  be  effective  on 
boundary  waters. 
The  case  of  Roberts  v.  Fullerton,  supra,  is 
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much  relied  upon  by  defendant  That  was 
an  action  to  recover  damages  for  the  taking 
of  plaintiff's  fish  net  from  where  It  was  locat- 
ed, to  catch  fish  on  the  Wisconsin  side  of  the 
Mississippi  river.  Defendant  pleaded  In  jus- 
tification that  he  was  an  officer  of  the  state 
of  Minnesota  duly  authorized  to  enforce  its 
law  for  preservation  of  fish,  and,  in  doing  the 
act  complained  of,  was  In  the  performance  of 
his  official  duties.  The  court  held  that,  al- 
though the  states  of  Wisconsin  and  Minneso- 
ta had  concurrent  Jurisdiction  over  the  water 
in  question,  an  attempt  Is  made  in  the  major- 
ity opinion  to  distinguish  between  laws  regu- 
lating the  right  to  fish  and  other  acts  of  a 
criminal  and  civil  nature.  But,  lilce  Mr.  Ju.s- 
tlce  Dodge,  who  dissented  In  that  case,  we 
are  "unable  to  distinguish  between  criminal 
and  police  legislation  of  the  state  addressed, 
to  the  subject  of  catching  or  destroying  fish, 
and  police  or  criminal  legislation  relating  to 
other  subjects."  Fish  being  ferae  naturae, 
while  in  state  of  nature,  may  of  common 
right  be  captured  and  talcen  from  navigable 
waters  by  any  one,  unless  forbidden  by  the 
law  giving  power.  2  Farnham,  Water  &  Wa- 
ter Rights,  1361.  But  because  an  indiscrim- 
inate exercise  of  this  common  right  would 
speedily  result  In  the  destruction  of  the  fish, 
the  sovereignty  having  jurisdiction  over  the 
waters  under  its  police  powers  may  regulate 
or  restrict  the  exercise  of  this  right  for  the 
common  good.  State  v.  Schuman,  36  Or.  16, 
58  Pac.  C61,  47  L.  R.  A.  153,  78  Am.  St  Rep. 
754;  Haggerty  v.  Ice  Mfg.  &  Storage  Co.,  143 
Mo.  238,  44  S.  W.  1114,  40  I/.  R.  A.  161,  65 
Am.  St  Rep.  647;  Smith  v.  State,  155  Ind. 
611,  58  N.  E.  1044,  51  L.  R.  A.  404.  And  in 
our  opinion,  where  adjoining  states  have  con- 
current jurisdiction  on  the  waters  forming 
their  boundaries,  the  law  of  each  state  regu- 
lating the  common  right  to  take  fish  from 
such  waters  are  valid  and  binding,  when  not 
in  conflict,  and,  if  there  Is  a  conflict  the  law 
of  that  state,  which  is  the  most  restrictive  in 
its  character,  must  prevail,  and  to  that  extent 
the  state,  which  first  assumes,  has  jurisdic- 
tion to  the  exclusion  of  the  other.  If  this  is 
not  so,  and  the  states  of  Oregon  and  Washing- 
ton must  join  in  regulations  to  protect  the 
fish  Industry  on  the  Columbia  river,  a  thing 
they  have  heretofore  been  imable  to  do,  the 
river  will  practically  become  a  common  fish- 
ing ground,  without  limitation  or  restriction, 
and  one  of  the  greatest  industries  on  the  coast 
t>e  speedily  destroyed. 

It  is  argued  that  Washington,  by  Issuing  a 
license  to  defendant  to  fish  with  a  purse  net, 
has  made  that  which  the  state  of  Oregon  has 
declared  to  be  an  offense,  and  that  a  citizen 
of  the  former  state  who  has  complied  with 
its  laws  ought  not  to  be  punished  for  violat- 
ing a  law  of  this  state.  But  the  license  did 
not  confer  upon  defendant  the  right  to  fish. 
It  was  a  mere  regulation  of  an  existing  right, 
and  hence  the  enforcement  of  a  law  of  this 
state  prohibiting  fishing  with  certain  appli- 
ances does  not  deprive  defendant  of  a  right 


granted  to  him  by  an  adjoining  state,  but  is 
an  additional  limitation  and  restriction  on  a 
common  right,  and  one  which,  by  reason  of 
Its  jurisdiction  over  the  river,  we  think  it  had 
the  power  to  enact 


(52  Or.  602) 
STATE  ▼.  PORTLAND  GENERAL  ELEC- 
TRIC CO. 
(Supreme  Court  of  Oregon.     May  12,  1908.) 

1.  Pleading— "Demuekek"—Oedeb  StJSTAiR- 
iNQ— Effect. 

A  demurrer  is  a  part  of  the  proceeding  by 
which  a  cause  is  put  at  issue,  and  the  order 
sustaining  it  eliminates  from  the  pleading  the 
matter  demurred  to. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  39,  'Pleading,  i  568. 

For  other  definitions,  see  Words  and  Phrases, 
vol.  2,  pp.  1982.  1083.] 

2.  Appbai/— Rulings  on  DEnnjRREH— Revibw. 

Under  B.  &  C.  Comp.  §  557,  providing  that, 
on  appeal,  the  appellate  court  may  review  any 
intermediate  order  involving  the  merits  or  af- 
fecting the  judgment  appealed  from,  a  ruling 
sustaining  a  demurrer  may  be  reviewed  on  ap- 
peal from  the  final  judgment. 

rE3d.  Note. — For  cases  In  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  §{  345t>-3401 ;  vol.  2, 
Appeal  and  Error,  {  420.J 

3.  Pleading — Complaint^Sepabatelt  Stat- 
ing Causes  of  Action— Waiver. 

Under  B.  &  C.  Comp.  {  106,  providing  that, 
when  a  pleading  contains  more  than  one  cause 
of  action  and  the  same  is  not  pleaded  separately, 
the  pleading  may  on  motion  be  stricken  out,  etc, 
a  defendant  desiring  to  take  advantage  of  the 
fact  that  a  complaint  states  as  one  cause  of  ac- 
tion matters  constituting  several  causes  must  do 
so  by  motion  to  strike,  or  the  error  is  waived, 
and  the  complaint  must  be  treated  as  setting 
forth  one  cause  of  action. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  39,  Pleading,  §§  1103-1108,  1356-1374.] 

4.  Same — DEinrRBEB— Gbounds. 

Under  B.  &  C.  Comp.  S  69,  providing  that 
a  demurrer  may  be  taken  to  the  whole  com- 
plaint, or  toany  of  the  alleged  causes  of  action 
stated  therein,  a  demnrrer  is  not  available  to 
question  an^  part  of  a  pleading  less  than  a 
cause  of  action,  and  it  cannot  attack  a  part  of 
the  recovery  sought  by  a  complaint  stating  as 
one  cause  of  action  matters  constitutinf;  several 
causes  on  the  ground  that  the  prayer  demands 
too  much. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  39,  Pleading,  {§  408-417.] 

5.  Same. 

Under  B.  &  C.  Comp.  {  68,  providing  that 
defendant  may  demur  to  the  complaint  when  it 
appears  on  the  face  thereof  tliat  the  action  has 
not  been  commenced  within  the  time  limited,  a 
demurrer  cannot  attack  a  part  of  the  recovery 
sought  by  a  complaint  stating  a  good  cause  of 
action  for  a  part  of  the  claim  sued  on,  but  the 
amount  of  the  recovery  most  be  deteriolned  at 
the  trial. 

tf}d.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  39,  Pleading,  §§  408-417,  486.] 

G.  Canals— Public  Aid— Tbust  Relation— 

Act  Oct.  21,  1870  (Laws  1870,  p.  14),  ap- 
propriating funds  to  a  company  for  the  con- 
struction of  a  canal  and  Io<^  on  condition  that 
the  company  shall  pay  to  the  state  a  specified 
per  cent,  of  the  net  profits  arising  from  the  tolls 
collected  from  freight  and  passengers  passing 
through  the  canal  and  locks,  etc.,  doles  not  make 
the  company  a  trustee  of  the  state  for  the  speci- 
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fied  per  cent.,  bat  the  same  ia  the  money  of  the 
company  due  as  a  debt  to  the  state. 

7.  Limitation    of    Actions  —  Clones    Dci: 

State. 

Under  B.  &  C.  Comp.  f  13,  providini;  that 
limitations  shall  apply  to  actions  in  the  name  of 
the  state  for  its  benefit,  all  suits  by  the  state, 
whether  in  its  sovereign  or  proprietary  capacity, 
may  be  barred  by  limitations  and  limitations 
run  against  a  liability  created  by  a  statute  re- 
quiring a  company  operating  a  canal  to  pay  to 
the  state  a  specified  per  cent,  of  the  tolls  re- 
ceived. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  33,  Limitation  of  Actions,  {$  35-39.] 

8.  Eminent  Domain— Right  to  Exercise. 

The  right  granted  to  a  corporation  to  exer- 
cise the  power  of  eminent  domain  is  available 
only  when  a  public  interest  is  to  be  served,  and 
when  the  exercise  of  the  power  is  necessary  to 
enable  the  corporation  to  carry  out  the  pur- 
pose of  its  organization,  and  it  does  not  trans- 
fer to  the  corporation  the  title  or  use  of  any 
public  property,  rights,  or  easements. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  18,  Eminent  Domain,  §8  147-100.] 

9.  COEPOBATIONB  —  ObQANIZATION  —  POWEBS 

— Fbanchises— Statutes. 

A  corporation  organized  under  B.  &  C. 
Comp.  §S  5052-5075  (Deady's  Gen.  Laws,  p. 
658,  c.  8),  providing  what  the  certificate  of  in- 
corporation shall  specify,  defining  what  the 
powers  of  a  corporation  shall  be  without  grant- 
ing any  franchise  other  than  the  right  to  in- 
corporate, and  declaring  that  any  corporation 
"formed  for  the  purpose  of  navigating  any 
stream  •  «  •  may  •  •  •  construct  any 
*  ♦  •  canal  •  •  •  as  if  such  corporation 
had  been  specifically  formed  for  such  purimses," 
and  authorizing  corporations  to  enter  into  pos- 
session of  property,  etc.,  possesses  no  franchise 
to  construct  and  operate  a  cnnal  and  locks  as 
part  of  a  navigable  river,  and  to  talce  tolls  there- 
on, which  rights  are  franchises  which  cannot  be 
exercised  without  permission  from  the  state. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  12,  Corporations,  {g  1511-1523.] 

10.  Same. 

A  corporation  may  take  advantage  of  the 
privileges  and  franchises  granted  by  the  gen- 
eral law  of  incorporation  by  including  in  its 
articles  of  incorporation  any  of  the  privileges 
and  franchises  it  may  desire  to  exercise,  and  to 
that  extent  the  articles  stand  as  the  legislative 
charter  thereof,  hut  it  cannot  exercise  powers 
or  privileges  not  enumerated  therein,  and  can 
exercise  no  power  not  authorized  by  statute, 
though  enumerated  therein. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  12,  Corporations,  §§  1511-1523.] 

11.  FBANC918ES— CONSTBUCTION. 

Grants  of  franchises  are  strictly  construed 
against  the  grantee,  and  nothing  passes  by  im- 
plication. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  23,  Franchises,  {  2.] 

12.  Canai.8— Right  to  Opebate. 

The  right  to  construct  and  operate  a  canal 
and  locks  as  a  part  of  a  navigable  river  and  to 
take  tolls  thereon  is  an  undertaking,  the  exer- 
cise of  which  belongs  exclusively  to  the  state  or 
to  those  to  whom  it  may  delegate  it.  and  it  is 
not  one  of  common  right,  and  is  subject  in  the 
hands  of  the  delegated  agent  of  the  state  to  any 
restrictions  that  may  be  imposed  by  the  state. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  8,  Canals,  $§  1-3.] 

13.  Navigable   Watebs— Title  op  Upland 

OWNEBS. 

An  upland  owner  of  land  bordering  on  a 
navigable  stream  owns  only  to  the  high-water 


line,  and  the  stream  and  the  river  and  its  banks 
and  bed  belong  to  the  state. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  37,  Navigable  Waters,  S§  180-200.] 

14.  Evidence— Judicial  Notice. 

The  court  will  take  judicial  notice  of  the 
fact  that  a  corporation  could  acquire  rights  in 
the  bed,  banks,  and  water  of  a  navigable  river 
only  by  an  act  of  the  Legislature,  so  that  one 
constructing  and  operating  a  canal  built  on  land 
owned  in  fee  with  the  exception  that  the  canal 
at  both  ends  reach  navigable  water  could  only 
do  so  under  a  franchise  from  the  state. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  20,  Evidence,  §§  36-48.] 

15.  Canals— Constbuction  —  Dedication  to 
Public. 

Wherea  corporation  accepted  the  franchise 
granted  to  it  to  construct  a  canal  and  locks  and 
constructed  the  same  principally  on  land  which 
it  owned  in  fee,  the  land  became  a  part  of  the 
highway  to  the  same  extent  it  would  have  done 
if  originally  owned  by  a  stranger  and  the  cor- 
poration had  acquired  it  by  the  right  of  eminent 
domain  ;  the  act  of  the  corporation  being  equiv- 
alent to  a  dedication. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  8,  Canals,  §§  6,  »-12.] 

16.  Same. 

A  corporation  was  organized  to  construct  a 
canal  and  locks  as  a  part  of  a  navigable  river. 
Act  Oct.  21,  1870  (Laws  1870,  p.  14),  authorized 
the  corporation  to  operate  the  canal  and  locks, 
limited  the  rate  of  toll,  exacted  a  payment  to 
the  state  of  a  specified  per  cent,  of  the  profits 
from  tolls,  and  reserved  the  right  of  the  state, 
at  the  expiration  of  a  specified  period,  to  appro- 
priate the  canal  and  locks  on  paying  therefor. 
Held,  that  the  act  conferred  on  the  corporation 
a  franchise  to  operate  the  canal  and  locks,  in- 
cluding the  right  to  appropriate  the  bed  and 
banks  of  the  river  so  far  as  needed,  and  to  di- 
vert the  water  necessary  for  its  purposes. 

17.  CoBPOBATioNS  — Powers  — Tbansfeb    of 
Fbanchise. 

A  corporation  to  which  a  franchise  has 
been  granted  with  no  power  to  transfer  has  no 
power  to  transfer  it,  and  a  transfer  is  void,  and 
does  not  relieve  the  franchise  of  any  of  the 
burdens  imposed  by  the  act  of  its  creation. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  12,  Corporations,  §§  1525-1529.] 

18.  Canals— Powers  of  Cobpobation. 

B.  &  C.  Comp.  8  5056,  subds.  4.  7,  authoriz- 
ing corporations  to  purcha.se  and  dispose  of  real 
estate  necessary  and  convenient  to  carry  into 
effect  the  objects  of  the  corporation,  and  provid- 
ing that  a  corporation  incorporated  to  construct 
and  operate  a  railroad,  may  purchase  a  railroad 
constructed  by  any  other  company,  etc.,  does 
not  authorize  a  corporation  organized  to  con- 
struct a  canal  and  locks  and  possessing  a  fran- 
chise to  operate  the  same  and  charge  tolls  there- 
for to  transfer  the  franchise. 

19.  Same. 

A  corporation  possessing  a  franchise  to 
construct  and  operate  a  canal  and  locks  subject 
to  Act  Oct.  21,  1870  (Laws  1870,  p.  14),  re- 
quiring it  to  pay  a  part  of  its  tolls  to  the  state, 
transferred  the  franchise  without  legislative  au- 
thority. Act  Oct.  19,  1876  (Laws  1876,  p.  14), 
subsequently  enacted,  made  no  change  in  the 
original  liabilities  and  obligations  of  the  corpo- 
ration and  referred  to  "any  and  every  person, 
corporation,  company,  •  •  •  either  having 
authority  to  charge  or  control  of  or  owning  or 
claiming  to  own  or  having  any  interest  in"  the 
canal  and  locks.  Subsequent  acts  contained  pro- 
visions only  lessening  expense  to  the  state  and  to 
aid  it  in  securing  the  fulfillment  of  the  act  of 
1870.  Held  that,  though  the  act  of  1876  be  con- 
strued as  recognizing  the  transfer,  it  could  not 
be  construed  as  recognizing  a  transfer  free  from 
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the  obliKations  imposed  by  tba  act  of  18T0  and 
the  transferee  was  subject  to  such  liabilities. 

20.  "Fbanchise"— What  Constitutes. 

A  franchise  is  an  incorporeal  hereditament, 
a  privilege  or  authority  vested  in  certain  pertionti 
by  Kriiut  of  the  state  to  exercise  powers  or  to 
do  and  perform  acts  which  without  such  grant 
th?,v  could  not  do  or  perform.  It  does  not  in- 
volve an  interest  in  land,  and  is  a  privilege 
which  may  be  owned  without  the  acquisition  of 
realty,  and  the  use  of  a  franchise  may  require 
the  occupancy,  or  even  the  ownership  of  land 
without  making  the  franchise  itself  an  Interest 
in  land. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  23,  Franchises,  i  1. 

("or  other  definitions,  see  Words  and  Phrases, 
vol.  3,  pp.  2!»2J),  2941 ;   vol.  8,  p.  7(W5«.] 

21.  Canaus— Tolls— Rights  of  State. 

Act  Oct.  21,  1870  (Laws  1870,  p.  14).  ap- 
propriating money  to  a  cor|>oration  organized 
to  construct  a  canal  and  locks,  authorized  it  to 
operate  the  same,  and  required  it  to  pay  a  spe- 
cified part  of  the  tolls  to  the  state.  The  corpo- 
ration without  legislative  authorit.v  transferred 
the  franchise.  A  subsequent  act._  though  acqui- 
escing in  the  transfer,  did  not  waive  the  benefits 
arising  to  the  state  under  the  act.  For  many 
years  the  oificers  of  the  state  made  no  effort  to 
collect  the  tolls  due  to  the  state.  Held  that  the 
laches  of  the  officers  did  not  operate  aa  a  waiver 
of  the  continuing  liability  for  a  share  of  the 
profits  or  a  recognition  of  the  transferee's  own- 
ership of  the  property  and  franchise  free  from 
the  burdens  imposed. 

22.  ESTOPPEI^-ESTOPPEL  IN  PAIS. 

Estoppel  in  pais  against  the  state  will  not 
arise  from  the  laches  of  its  officers. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  10.  Estoppel,  S§  lol-l.">.3.] 

23.  Same  — Natube  of  "Estoppel  bt  Con- 
duct." 

To  constitute  estoppel  by  conduct,  there 
must  be  a  false  representation  made  with  knowl- 
edge of  the  facts,  and  with  the  intent  that  it 
should  be  acted  on  by  the  other  part:?  who  was 
ignorant  of  the  truth,  and  who  was  induced  to 
act  on  the  representation. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  19,  Estoppel,  !§  124-135. 

For  other  definitions,  see  Words  and  Phrases, 
vol.  3,  pp.  2404,  2495 ;   vol.  8,  p.  7(m4.] 

24.  Canals— Tolls— Rights  of  State. 

Act  Oct.  21.  1870  (liaws  1870,  p.  14),  re- 
quired a  corporation  authorized  to  construct  and 
operate  a  canal  and  locks  as  a  part  of  a  naviga- 
ble stream  to  pay  to  the  state  a  specified  per 
cent,  of  the  tolls  collected.  The  corporation 
without  legislative  authority  transferred  the 
franchise  to  a  transferee.  Subsequent  acts, 
though  acquiescing  in  the  transfer,  did  not  waive 
the  rights  of  the  state  under  the  act  of  1870. 
For  many  years  the  officers  of  the  state  made  no 
effort  to  collect  any  of  the  tolls.  The  corpora- 
tion and  the  transferee  did  not  question  the 
right  of  the  state  to  its  share  of  the  tolls.  Held, 
that  the  state  was  not  estopped  from  collecting 
its  share  of  the  tolls. 

25.  Constitutional  Law— Due   Peocess  of 
Law. 

Where  a  corporation  acquired  property  sub- 
ject to  a  specified  burden  imposed  by  the  state, 
the  enforcement  by  the  state  of  the  burden  did 
not  take  the  property  of  the  corporation  with- 
out due  process  of  law,  in  violation  of  the  four- 
teenth amendment  of  the  federal  Constitution. 

26.  Statutes— Title— Sufficiency. 

The  title  of  Act  Oct.  21,  1870  (I^ws  1870. 
p.  14),  entitled,  "An  act  to  appropriate  funds 
for  the  construction  of  a  steamboat  canal  at"  a 
designated  place,  is  sufficiently  broad,  within 
Const,  art.  4,  J  20,  providing  that  every  act  shall 
tmbrace  bot  one  subject  and  matters  properly 


connected  therewith,  to  embrace  a  provision  for 
the  payment  to  the  state  of  a  specified  per  cent, 
of  the  net  profits  of  the  tolls  collected  by  the 
corporation  authorized  to  construct  and  operate 
the  canal  as  a  condition  on  which  the  state  ap- 
propriated funds  for  the  construction  of  the 
canal. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  44.  Statutes,  H  124,  141-144.] 

27.  Same. 

Where  the  provisions  of  a  statute  relate  di- 
rectly or  indirectly  to  the  same  subject,  and  are 
actually  connected  w^ith  the  subject  expressed  in 
the  title,  the  statute  is  not  in  conflict  with 
Const,  art.  4,  t  20,  providing  that  every  act  shall 
embrace  but  one  subject  and  matters  properly 
connected  therewith. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dif. 
vol.  44.  Statutes,  (  im.] 

28.  CONSTITtTTIONAL       LaW   —  VALIDITY       OF 

Statutes— Right  to  Contest. 

A  corimration  accepting  the  benefits  of  an 
act  and  acting  on  it  for  several  years  cannot 
question  its  validity. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  10,  Constitutional  Law,  (  41.] 

29.  Save. 

A  corporation  purchasing  the  property  and 
franchises  of  another  corporation  not  entitled  to 
question  the  validity  of  an  act  the  benefit  of 
which  it  has  accepted  and  under  which  it  has 
acted  for  several  years  is  estopped  from  ques- 
tioning the  validity  of  the  act. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  10,  Constitutional  Law,  {  41.] 

Appeal  from  Circuit  Court.  Multnomah 
County;    Arthur  L.  Frazer,  Judge. 

Suit  by  the  state  against  the  Portland  Gen- 
eral Electric  Company.  From  a  decree  of 
dismissal  rendered  after  the  oremillng  of  a 
demurrer  to  the  new  matter  of  the  answer, 
plaintiff  appeals.    Reversed  and  remanded. 

As  disclosed  by  the  amended  complaint, 
this  is  a  suit  brought  by  the  state  against  the 
defendant,  as  successor  in  Interest  of  the 
Willamette  Falls  Canal  &  Lock  Company, 
which  we  shall  hereafter  refer  to  as  the  "first 
company,"  to  recover  the  10  per  cent,  of  the 
net  profits  arising  from  tolls  collected  on  the 
canal  and  locks  at  Oregon  City,  as  provided 
by  an  act  of  the  Legislature  of  the  year  1870. 
On  September  14,  1868,  the  first  company  In- 
corporated for  the  purpose  of  constructing  a 
canal  and  locks  at,  and  on  the  west  side  of, 
the  Willamette  Falls,  and  on  October  21, 
1870,  the  legislative  assembly  of  the  state  of 
Oregon  passed  an  act  entitled  "An  act  to  ap- 
propriate funds  for  the  construction  of  a 
steamboat  canal  at  the  Willamette  Falls," 
which  we  shall  hereafter  refer  to  as  the  act 
of  1870  (Laws  1870,  p.  14),  the  preamble  to 
which  Is  as  follows:  "Whereas,  the  Willa- 
mette Falls  Canal  and  Lock  Co.  w.is  duly  In- 
corporated under  the  laws  of  Oregon,  on  the 
14th  day  of  September,  1868,  for  the  purpose 
of  constructing  a  canal,  and  locks  at  and  on 
the  west  side  of  the  Willamette  Falls;  and, 
whereas,  It  is  of  great  Importance  to  the  peo- 
ple of  Oregon  that  the  obstructions  to  the 
free  navigation  of  the  Willamette  river  at 
that  place  should  t)e  removed,  and  freights 
carried  on  said  river  should  be  cheapened; 
therefore,  be  it  enacted.    •    •    •"    Section 
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1  of  the  net  agrees  to  pay  to  tbe  said  com- 
pany the  sum  of  money  in  tbe  act  afterwards 
specified.  Sections  2  and  3  provide  the  fol- 
lowing: 

"Sec.  2.  In  order  to  entitle  tbe  said  corpo- 
ration to  receive  tbe  sum  of  money  hereby 
agreed  to  be  paid.  It  shall  be  the  duty  of  said 
corporation  to  construct  a  canal  and  locks 
at  and  on  the  west  side  of  tbe  Willamette 
Falls;  the  said  lock  to  lie  not  less  than  one 
hundred  and  sixty  feet  in  length,  and  forty 
feet  in  width,  and  to  be  constructed  chiefly  of 
stone,  cement  and  Iron,  and  otherwise  built 
In  a  durable  and  iiermaueut  manner ;  tbe  said 
canal  and  locks  to  be  completed  on  or  before 
the  first  day  of  Juuuury,  1873.  And  after 
tbe  completion  of  the  same,  the  said  corpora- 
tion shall  pass  without  delay  through  tbe 
said  canal  and  locks,  all  steamboats,  flatboats, 
barges  and  other  water  craft,  In  the  order  In 
which  they  shall  arrive  at  either  terminus  of 
the  canal. 

••Sec.  3.  The  state  of  Oregon  agrees  to  pay 
the  said  sum  of  money  uiM>n  the  express  con- 
dition that  the  said  corporation,  after  tbe 
completion  of  the  said  canal  and  locks,  as 
liereiuafter  set  forth,  sliall  not  charge  a  great- 
er rate  of  tolls  than  fifty  cents  i>er  ton  for 
freight,  and  teu  cents  for  each  i)asseuger,  go- 
ing through  said  canal  and  locks  in  steam- 
boats or  other  water  craft.  And  at  tbe  ex- 
piration of  20  years  from  the  time  said  canal 
and  locks  are  completed,  the  state  of  Oregon 
shall  have  the  right  and  privilege  to  take  and 
appropriate  to  Its  own  use  forever,  the  said 
canal  and  locks,  upon  the  payment  to  the  said 
corporation  tbe  actual  value  thereof,  at  the 
time  of  taking  and  appro{)riating  the  same, 
which  value  shall  be  ascertained  in  such  man- 
ner as  the  legislative  assembly  of  Oregon  may 
hereafter  prescribe." 

Section  4  provides  that  the  company  shall 
execute  to  the  state  by  January  1,  1873,  a 
bond  in  tiie  sum  of  $300,000,  conditioned  for 
tbe  faithful  construction  of  said  canal  and 
locks,  and  provides  that  the  state  sliall  issue 
its  Interest-bearing  bonds  for  $200,000  to  the 
comimny,  payable  to  It  or  Its  assigns  on  or 
before  10  years.  Section  5  provides  the  fol- 
lowing: "The  faith  of  the  state  of  Oregon  Is 
hereby  pledged  so  to  administer  said  funds  as 
to  make  them  available  at  the  earliest  ijeriod, 
for  the  payment  of  said  bonds  by  this  act  au- 
thorized to  be  Issued,  upon  the  express  condi- 
tion that  said  corporation  shall  construct  said 
canal  and  locks  In  the  manner  before  provid- 
ed In  this  Act,  and  not  charge  a  greater  rate 
of  tolls  than  is  herein  set  forth.  And  It  is 
further  provided  that  the  issuance  and  pay- 
ment of  said  bonds  shall  be  made  upon  tbe 
express  condition  that  said  corporation  shall 
pay  to  the  state  of  Oregon  ten  per  centum  of 
tbe  net  profits  arising  from  the  tolls  collected 
for  passing  freights  and  passengers  through 
said  canal  and  locks,  which  sum  of  ten  per 
centum  of  net  profits  shall  be  paid  into  tbe 
common  school  fund  of  this  state."  Tbe  com- 
pany did  construct  tbe  canal  and  locks  as  pro- 


vided for  in  said  act,  and  tbe  bonds  for  tbe 
said  sum  of  $200,000  were  issued  and  after- 
ward paid.  Thereafter  that  company  oper- 
ated the  canal  and  locks  and  collected  tolls 
therefor  until  March  8,  187G,  and  during  that 
time  paid  to  the  state  as  net  profits  for  tbe 
year  1873  $430,  but  made  no  other  payments. 
On  March  8,  1876,  It  assigned  and  transferred 
ail  of  its  Interests  in  tbe  canal  and  locks  to 
the  Willamette  Transi)ortation  &  Locks  Com- 
pany, which  we  shall  hereafter  refer  to  as 
tbe  "second  company."  This  second  company 
thereafter  operated  tbe  same  until  August  24, 
18i)2,  when  it  assigned  and  transferred  its 
interests  therein  to  this  defendant,  which  has 
operated  tlie  same  ever  since.  The  Legisla- 
ture on  October  19,  1870  (Laws  1876,  p.  14), 
passed  au  additional  act,  relating  to  the  caual 
and  locks,  by  section  5  of  which  It  created  a 
board  of  canal  coamilssioners  consisting  of 
three  members  and  authorized  them  to  ap- 
point a  secretary,  whose  duty  It  was  to  keei) 
a  register  of  the  names  of  all  water  craft  and 
of  the  number  of  tons  of  freight  and  number 
of  passengers  passing  through  the  locks,  and 
also  provided  by  other  sections  that  no  dis- 
crhuiuations  should  be  made  by  the  company 
in  passing  boats  or  collecting  tolls,  requiring 
boatowners  to  furnish  to  the  secretary  of  the 
board  lists  of  the  amount  of  freight  and  num- 
ber of  passengers  carried  through  the  locks, 
and  requiring  the  board  to  certify  to  the  Sec- 
retary of  State  the  number  of  tons  of  freight 
and  number  of  passengers  passing  through 
the  locks,  to  tbe  end  that  knowledge  of  tbe 
receipts  of  the  said  locks  company  may  be  au- 
thoritatively bad,  and  that  tbe  first  company, 
or  the  party  claiming  under  it  by  virtue  of  as- 
signment, shall  certify  to  the  Secretary  of 
State  a  detailed  and  itemized  statement  of 
tbe  disbursements  and  liabilities  of  tbe  com- 
pany, in  order  that  tbe  company's  net  receipts 
may  be  ascertained.  On  October  17,  1878,  an- 
other act  (Laws  1878,  p.  27)  was  passed  by 
tbe  Liegisiature,  amending  section  5  of  tbe 
act  of  1870  (Laws  1876,  p.  16).  This  act  pro- 
vides that  one  commissioner  shall  be  elected 
by  the  Legislature,  who,  with  the  Governor 
and  Secretary  of  State,  shall  constitute  the 
board,  and  the  elected  commissioner  shall  be 
the  secretary  of  said  board.  On  October  20, 
1882,  another  act  (Laws  1882,  p.  42)  was  pass- 
ed, making  the  Governor,  Secretary  of  State, 
and  State  Treasurer,  tbe  board  of  canal  com- 
missioners, and  tbe  private  secretary  of  tbe 
Governor  the  secretary  of  tbe  board,  and  re- 
quiring tbe  first  company,  or  the  party  act- 
ing under  it,  to  certify  quarterly  to  the  board 
tbe  number  of  tons  of  freight  and  tbe  number 
of  passengers,  together  with  the  names  of 
craft,  passing  through  tbe  canal.  This  act 
repeals  such  sections  of  the  acts  of  1876  and 
1878  as  are  thereby  rendered  inoperative.  It 
is  alleged  in  tbe  amended  complaint  that  the 
defendant  has  refused  and  neglected  to  fnr- 
niah  a  detailed  and  Itemized  statement  of  the 
disbursements,  or  a  full  and  complete  state- 
ment of  the  freight  and  oaflsenir»ni  nnaaino 
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tbrongh  the  canal  and  locks,  or  of  the  tolls 
collected  therefor,  from  which  the  net  profits 
of  the  company  may  be  ascertained,  and  re- 
fuses and  neglects  to  pay  the  said  10  per  cent, 
of  such  net  profits  to  the  state;  and  asks 
that  the  defendant  be  required  to  furnish  an 
account  of  the  expenses  and  of  the  freights 
and  passengers  passed  through  the  locks,  and 
the  tolls  collected  therefor,  that  said  net 
profits  may  be  ascertained,  and  that  the  plain- 
tiff bare  Judgment  for  10  per  cent,  of  said  net 
profits  from  and  including  the  year  1874  to 
and  including  the  year  1904. 

The  defendant  demurred  to  all  that  part 
of  the  amended  complaint  which  seeks  to  re- 
cover from  the  defendant  the  net  profits  earn- 
ed prior  to  the  21st  day  of  May,  1897,  for  the 
reason  that  this  suit  therefor  has  not  been 
commenced  within  the  time  limited  by  law. 
The  demurrer  was  sustained  by  the  lower 
court  and  entry  thereof  made  on  January  2, 
1906,  and  thereafter,  on  March  3,  1906,  the 
court  rendered  Judgment  dismissing  the  com- 
plaint, so  far  as  It  seeks  to  recover  any  net 
profits  arising  prior  to  the  21st  day  of  May, 
1897.  On  April  3,  1906,  the  defendant  filed 
his  answer,  wherein  he  denies  that  the  first 
company  accepted  the  terms  of  the  act  of 
1870,  but  admits  that  it  accepted  the  bonds ; 
denies  on  information  and  belief  the  payment 
of  $430,  that  the  first  company  or  the  second 
company  made  no  other  payments  of  the  10 
per  cent,  of  the  profits,  or  that  the  first  com- 
pany or  the  second  company  operated  the  ca- 
nal and  locks  under  the  Act  of  1870  or  the 
Act  of  1876;  also  denies  that  any  request 
was  made  upon  this  defendant  for  a  state- 
ment or  for  the  payment  of  said  10  per  cent. ; 
and  denies  the  legal  effect  of  the  statutes,  and 
acts  set  out  in  the  complaint,  and  sets  up 
three  separate  affirmative  defenses.  The  ef- 
fect of  the  first  one  is  that  by  the  articles  of 
incorporation  of  Itself  and  predecessors,  and 
by  mesne  conveyances  the  defendant  has  ac- 
quired the  title  and  ownership  of  the  canal 
and  locks  in  fee,  and  not  through  any  of  these 
special  statutes.  By  the  second  defense,  aft- 
er reciting  its  title  as  set  forth  in  the  first  de- 
fense, it  is  alleged  that,  by  reason  of  the  fact 
that  the  state  has  acquiesced  in  the  defend- 
ant's exercise  of  these  rights  and  by  virtue  of 
the  act  of  1876,  it  is  now  estopped  to  claim 
anything  against  the  defendant.  The  third 
defense,  after  alleging  title  as  set  forth  in  the 
first  defense,  and  ownership  of  the  locks  in 
fee,  alleges  that  the  suit  seeks  to  deprive  de- 
fendant of  property  without  due  process  of 
law.  The  state  demurred  to  the  new  matter 
of  the  answer,  which  was  overruled  by  the 
court,  and,  the  state  refusing  to  plead  fur- 
ther, decree  was  rendered  dismissing  the  suit. 
From  this  decree  the  state  appeals,  assigning 
as  error  the  order  of  the  court  sustaining  de- 
fendant's demurrer  to  a  portion  of  the  amend- 
ed complaint  and  the  order  overruling  plain- 
tiffs demurrer  to  the  answer.  This  is  a  suffi- 
cient statement  of  the  pleadings  to  disclose 
the  issues  presented  here. 


A.  M.  Crawford,  Atty.  Gen.,  and  Wm.  P. 
Lord,  for  appellant.  Frederick  V.  Uokuan 
and  Wirt  Minor,  for  respondent 

EAKIN.  J.  (after  stating  the  facts  as 
above).  Defendant  insists  that  the  plaintiflf 
cannot  now  question  the  ruling  on  the  de- 
murrer to  the  amended  complaint,  for  the 
reason  that  a  Judgment  was  rendered  at  that 
time  dismissing  so  much  of  the  pleading  as 
related  to  the  matter  covered  by  the  demur- 
rer, and  that  more  than  six  months  had 
elapsed  thereafter  before  the  appeal  was  tak- 
en. A  demurrer  is  a  part  of  tlie  proceeding 
by  which  a  cause  is  put  at  issue,  and  the  or- 
der sustaining  It  eliminates  from  the  plead- 
ing the  matter  so  demurred  to.  No  further 
order  or  Judgment  Is  required  or  effective 
for  that  purpose;  and  the  ruling  thereon 
may  be  reviewed  upon  appeal  from  the  final 
decree  or  Judgment,  regardless  of  the  time 
that  may  have  elapsed  since  the  entry  there- 
of. B.  &  C.  Comp.  S§  557.  This  is  clearly  a 
proper  Interpretation  of  the  statute  relating 
thereto;  and  to  hold  otherwise  would  be  to 
establish  a  very  cumbersome  and  dilatory 
practice,  as  well  as  one  burden.some  to  the 
courts.  This  demurrer  Is  anomalous  In  the 
fact  that  It  Is  not  directed  to  the  complaint 
or  a  cause  of  action  therein,  but  to  only  a 
part  of  the  relief  sought.  The  order  sus- 
taining it  did  not  eliminate  a  paragraph  or 
even  a  sentence  thereof,  but  only  determined 
that  plaintiff  was  not  entitled  to  all  the  re- 
lief he  asked.  B.  &  C.  Comp.  §  69,  provides 
that  "It  [the  demurrer]  may  be  taken  to  the 
whole  complaint,  or  to  any  of  the  alleged 
causes  of  action  stated  therein."  It  may  be 
that  this  complaint  contains  matters  that 
constitute  several  causes  of  suit,  but  It  Is,  la 
fact,  stated  as  one  cause.  If  defendant  de- 
sired to  take  advantage  of  that  fact.  It 
should  have  done  so  by  motion  to  strike  out 
the  complaint  because  it  contains  several 
causes  of  suit  not  separately  stated  under 
B.  &  C.  Comp.  S  106;  but,  not  having  done 
so,  the  error  is  waived,  and  the  complaint 
must  be  treated  as  one  cause  of  suit.  The 
demurrer  Is  not  available  to  question  any 
part  of  the  pleading  less  than  a  cause  of  ac- 
tion or  defense.  Here  it  only  attacks  a  part 
of  the  recovery  sought,  claiming  that  the 
prayer  asks  too  much.  This  point  Is  quite 
similar  to  the  one  decided  In  Sunnyside  L. 
Co.  V.  Bridge  By.  Co.,  20  Or.  544,  54C,  26  Pac. 
835,  836,  in  which  Mr.  Justice  Bean  says: 
"If  the  allegations  of  the  complaint.  In  which 
plaintiff  seeks  to  lay  down  the  rule  by  which 
the  damages  are  to  be  estimated,  are  insuffi- 
cient or  irrelevant,  the  defect  cannot  be 
reached  by  demurrer,  so  long  as  the  other 
parts  of  the  complaint  contain  a  sufficient 
statement."  B.  &  C.  Comp.  f  68,  provides 
that  the  defendant  may  demur  to  the  com- 
plaint when  It  appears  on  the  face  thereof 
that  the  action  has  not  been  commenced 
within  the  time  limited  by  this  Code;    but 
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the  demurrer  here  does  not  come  within  that  | 
statute.  It  Is  admitted  that  there  Is  a  good  I 
cause  stated  for  part  of  the  claim,  and  the 
amount  of  the  recovery  U  to  be  determined 
at  the  trial.  However,  both  plaintiff  and  de- 
fendant, as  well  as  the  court  below,  have 
treated  It  as  questioning  the  extent  of  plain- 
tiff's right  of  recovery;  and  we  shall  so  con- 
sider it 

The  plaintiff  insists  that  the  statute  of  lim- 
itations does  not  apply  to  any  part  of  the 
claim  sought  to  be  recovered,  for  the  reason 
that  by  the  act  of  1870  (Laws  1870,  p.  14) 
the  state  reserved  a  portion  of  the  tolls  to 
Itself,  to  be  collected  by  the  company  as  the 
agent  of  the  state,  and  that,  when  the  com- 
pany received  the  same,  it  did  so  in  trust  for 
the  state,  and  that  the  statute  in  such  a  case 
does  not  commence  to  run  until  a  demand  la 
made  or  an  accomitlng  had;  but  we  think 
the  premise  is  wrong.  The  state  did  not  re- 
serve a  portion  of  the  tolls,  but  authorized 
the  company  to  take  the  tolls  and  "pay  to 
the  state  of  Oregon  10  per  cent,  of  the  net 
profits  arising  therefrom" — a  per  cent  of 
what  is  left  after  the  expenses  are  paid, 
which  is  not  specific  money,  bnt  an  unknown 
quantity  until  the  accounting  is  had  and  a 
balance  ascertained.  This  Is  the  holding  in 
the  case  of  Itailroad  Company  v.  Maryland, 
21  Wall.  (U.  S.)  45«>,  22  L.  Ed.  678.  There 
the  statute  reserved  to  the  state  one-fifth  of 
the  gross  receipts  for  fares  on  the  railway, 
and  the  state  claimed  that  even  If  the  act 
was  In  violation  of  the  United  States  Consti- 
tution, yet  the  money  was  received  as  a  trust 
fund,  collected  by  the  company  for  the  state 
as  its  agent,  and  therefore  it  must  account; 
but  the  court  holds  that  "we  cannot  concur 
in  the  position  that  any  part  of  the  passen- 
ger money,  when  received  by  the  company, 
became  or  was  the  money  of  the  state.  It 
was  the  money  of  the  railroad  company 
alone."  Counsel  for  plaintiff  In  their  argu- 
ment seek  to  moke  a  distinction  in  the  appli- 
cation of  the  statute  of  limitations  to  suits 
brought  by  the  state  in  its  sovereign  capacity 
and  to  those  involving  contractual  relations. 
This  question  is  discussed  in  Schneider  v. 
Hutchinson,  35  Or.  253,  57  Pac.  324,  76  Am. 
St  Uep.  474,  In  which  the  court  hold  that 
all  suits  by  the  state,  whether  brought  in 
its  sovereign  or  its  proprietary  capacity,  are 
alike  within  the  statute.  In  this  case  the 
liability  is  for  a  debt — a  charge  upon  the 
franchise  against  which  the  statute  may  run. 
Prior  to  May  21.  WO.I.  the  statute  of  limita- 
tions npiilled  to  actions  brought  in  the  name 
of  the  state,  tlie  same  as  to  those  brought  by 
private  partU's.  B.  &  ('.  Coiiip.  i  13.  There- 
fore we  conclude  that  the  state  is  barred 
from  recoveriuK  herein  for  any  amounts  ac- 
crued prior  to  May  21,  1807. 

Defendant  claims  tlmt  the  first  company 
acquired  its  rights  and  franchises,  by  which  it 
owned  and  operated  the  canal  and  locks,  by 
virtue  of  the  General  Statute  of  1802,  author- 


izing the  organization  of  corporations,  which 
Is  found  at  page  658  In  the  Code  of  1806, 
known  as  Deady's  Code  (B.  &  C.  Comp.  §§ 
5052-507,5),  and  not  by  virtue  of  the  act  of 
1870.  This  is  the  principal  point  of  conten- 
tion between  plaintiff  and  defendant;  and  we 
shall  first  consider  the  effect  of  the  statute 
of  1862.  Section  4  thereof  provides  what 
the  articles  of  Incorporation  shall  specify, 
and  section  5  defines  what  the  powers  and 
authority  of  a  corporation  shall  be;  but 
neither  of  these  sections  grant  any  fran- 
chise other  than  the  right  to  incorporate. 
Sections  23  and  24  extend  to  the  corporations 
therein  mentioned,  which  include  tbo.<!e  or- 
ganized for  the  construction  of  canals,  the 
power  to  exercise  the  right  of  eminent  do- 
main. This  right  Is  available  or  necessary 
only  when  a  public  Interest  is  to  be  served, 
and  when  the  exercise  of  the  right  of  eminent 
domain  Is  necessary  to  enable  the  company  to 
carry  out  the  purpose  of  Its  organization. 
Railroad  Co.  v.  Maryland,  21  Wall.  (U.  S.) 
456,  22  L.  Ed.  67&  It  does  not  transfer  to 
such  a  corporation  the  title  to,  or  the  use  of, 
any  public  property,  rights,  or  easements. 
It  is  maintained  by  defendant  that  section 
20  of  this  act  is  a  grant  of  the  state's  right 
in  the  public  highway  and  the  right  to  con- 
struct and  operate  the  canal,  as  well  as  the 
right  of  eminent  domain;  but  the  only  pur- 
pose of  the  first  portion  of  that  section  is  to 
enlarge  the  powers  of  corporations  organized 
for  purposes  of  navigation  so  as  to  authorize 
the  construction  of  railroads  or  canals  neces- 
sary to  such  navigation,  as  though  that  had 
been  originally  Included  in  their  articles,  and 
nothing  more.  Its  language  is:  "Any  cor- 
poration formed  for  the  purpose  of  navigat- 
ing any  stream  or  other  water,  may,  by  vir- 
tue of  such  incorporation,  construct  any 
•  •  •  canal  »  •  •  necessary  *  *  • 
in  like  manner  and  with  like  effect  as  If  such 
corporation  had  been  specially  formed  for 
such  purposes."  Therefore  no  other  right, 
power,  or  franchise  is  granted  thereby  to  a 
corporation  organized  for  such  a  purpose 
than  is  given  by  section  23,  viz..  It  confers 
the  right  of  eminent  domain  for  canal  pur- 
poses upon  a  corporation  whose  charter  Is 
otherwise  not  broad  enough  to  Include  it,  and 
nothing  more;  Besides,  that  section  relates 
only  to  corporations  organized  for  navigation, 
and  does  not  apply  to  the  Willamette  Falls 
Canal  &  Lock  Company,  as  that  is  a  corpo- 
ration for  construction,  and  Is  fully  provided 
for  by  section  23.  Bnt  the  construction  and 
operation  of  n  canal  and  locks  as  part  of  a 
navigable  river,  and  tlie  taking  of  tolls  there- 
on ore  franchises  that  cnnnot  he  exercised 
without  permission  from  the  state.  A  oorpo- 
ration  may  take  advantage  of  tiie  privileges 
and  franchises  grante<l  by  the  general  law  of 
Incorporation  by  Including  in  its  articles  any 
of  these  privileges  and  franchises  It  may  de- 
sire to  exercise,  and  to  that  extent  the  arti- 
cles stand  as  the  legislative  charter  of  the 
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company,  but  It  cannot  exercise  powers  or 
privileges  not  enumerated  therein,  and  can 
exercise  no  power  not  authorized  by  the  stat- 
ute, even  though  enumerated  In  its  articles. 
"A  corporation  can  exercise  no  power  or  au- 
thority which  is  not  granted  to  It  by  the 
charter  under  which  it  exists,  or  by  some 
other  act  of  the  legislature  which  granted 
that  charter."  Oregon  Ry.  Co.  v.  Oregouian 
Ry.  Co.,  130  U.  S.  1,  21,  9  Sup.  Ct.  409,  32  L. 
Ed.  837.  In  such  a  case  as  this  tolls  are  no- 
where authorized  by  the  general  statute.  Lan- 
sing V.  Smith,  4  Wend.  (N.  T.;  9,  21  Am.  Dec. 
89 ;  5  Am.  &  Eng.  Ency.  Law,  117;  Toll  Road 
Co.  V.  People  ex  rel.,  22  Colo.  429,  45  Pac.  398, 
37  L.  R.  A.  711;  Winchester  &  L.  T.  R.  Co.  v. 
Croxton,  98  Ky.  739.  34  S.  AV.  518,  33  L.  R. 
A.  177;  Perrine  v.  Chesapeake  &  D.  C.  Co. 
9  How.  (U.  S.)  171,  13  L.  Ed.  92;  State  v. 
Olcott  et  al.,  6  N.  H.  74;  Olcott  v.  Banflll  et 
al.,  4  N.  H.  537.  It  Is  universally  held  that 
all  grants  of  franchises  are  to  be  strictly  con- 
strued against  the  grantee.  Nothing  passes 
by  implication.  Mr.  Justice  Gray,  in  Shlvely 
V.  Bowlby,  152  U.  S.  1,  14  Sup.  Ct.  548,  38  L. 
Ed.  331,  quotes  witli  approval  from  Sir  Wil- 
liam Scott :  "All  grants  of  the  crown  arc  to 
be  strictly  construed  against  the  grantee,  con- 
trary to  the  usual  policy  of  the  law  In  the 
consideration  of  grants;  and  upon  this  Just 
ground,  that  the  prerogatives  and  rights  and 
emoluments  of  the  crown  being  conferred  up- 
on it  for  great  purposes,  and  for  the  public 
use,  it  shall  not  be  Intended  that  such  pre- 
rogatives, rights,  and  emoluments  are  dimin- 
ished by  any  grant  beyond  what  such  grant 
by  necessary  and  unavoidable  construction 
shall  take  away."  Charles  River  Bridge  v. 
Warren  Bridge,  11  Pet.  (U.  S.)  420.  9  L.  ]Ed. 
773,  938;  Oregon  Ry.  Co.  v.  Oregonian  Ry. 
Co.,  130  U.  S.  1,  9  Sup.  Ct.  409,  32  L.  Ed.  837; 
Turnpike  Co.  v.  Illinois,  90  U.  S.  03,  24  L.  Ed. 
051;  Dubuque  &  Pac.  R.  Co.  v.  Litchfield, 
23  How.  (U.  S.)  06,  10  L.  Ed.  500. 

It  Is  maintained  by  defendant  that  the 
locks  were  constructed  on  land  owned  In  fee 
by  the  first  company,  and  that,  by  reason 
thereof,  under  its  common-law  right,  it  had 
the  right  to  take  tolls  and  also  to  transfer 
to  whom  it  pleased;  but  such  right  does 
not  apply  in  relation  to  franchises  Intended 
in  a  large  measure  to  be  exercised  for  the 
public  service.  Such  an  undertaking  is  one, 
the  exercise  of  which  Iwlongs  exclusively  to 
the  state,  or  to  those  to  whom  it  may  dele- 
gate it  It  Is  not  one  of  common  right,  and 
is  subject  in  the  hands  of  such  delegated 
agent  to  any  restrictions  that  may  be  Im- 
posed by  the  state.  In  Sturgeon  Bay  H.  Co. 
V.  Leatham,  104  Hi.  239.  244,  45  N.  E.  422, 
424,  the  court,  in  discussing  the  power  of  cor- 
porations to  take  toil,  quote  from  Perrine  v. 
Canal  Co.,  9  How.  (V.  S.)  172,  13  L.  Ed.  92. 
as  follows:  "A  corporation  created  by  stat- 
ute is  a  mere  creature  of  the  law,  and  can 
exercise  no  powers  except  those  which  the 
law  confers  upon  It,  or  which  are  incident 
to  its  existence.    And  as  uo  power  is  given 


to  this  corporation  to  demand  toll  from  pas- 
sengers, or  from  vessels  on  account  of  the 
passengers  on  board,  it  Is  very  clear  that  no 
such  power  can  be  exercised,  and  no  such 
toll  lawfully  taken" — and  then  says:  "Ap- 
pellant's counsel  insist  that  the  appellant 
company  is  the  owner  of  the  canal,  and  has 
the  common-law  right  of  any  owner  to  exact 
a  compensation  for  the  use  of  what  belongs 
to  it.  This  doctrine  Is  not  applicable  here. 
The  appellant  corporation  baa  no  rights  of 
property  except  those  conferred  by  its  char- 
ter, and  can  only  exercise  such  rights  of  prop- 
erty as  are  necessary  to  effectuate  the  ob- 
jects for  which  the  Legislature  created  it. 
'Whether  it  may  lawfully  demand  compensa- 
tion from  a  person  whom  it  permits  to  pass 
over  its  property  must  depend  upon  the  lan- 
guage of  Its  cliarter,  and  not  upon  the  roles 
of  the  common  law.'  Perrine  v.  Canal  Co., 
supra."  In  the  ease  of  Perrine  v.  Canal  Co., 
cited  in  that  opinion,  in  discussing  this  same 
question,  it  Is  said:  "Now  it  is  the  well- 
settled  doctrine  of  this  court  that  a  corpo- 
ration created  by  statute  is  a  mere  creature 
of  the  law,  and  can  exercise  no  powers  ex- 
cept those  which  the  law  confers  upon  it, 
or  which  are  incident  to  Its  existence.  •  •  • 
The  principle  above  stated  is  also  an  answer 
to  the  argument  which  places  the  right  of 
the  company  to  demand  toll  upon  the  ground 
that  it  is  the  absolute  owner  of  the  works 
and  of  the  land  It  occupies,  and  insists  that  it 
may  therefore,  like  any  other  owner,  demand 
compensation  from  any  person  passing  over 
Its  property.  The  error  of  this  argument 
consists  in  regarding  the  title  of  the  company 
to  the  property  in  question  as  derived  to 
them  upon  common-law  principles,  and  meas- 
uring their  rights  by  tbe  rules  of  the  com- 
mon law.  The  corporation  has  no  rights  ot 
property  except  those  derived  from  the  pro- 
visions of  tbe  charter,  nor  can  it  exercise  any 
powers  over  the  property  it  holds  except  those 
with  which  the  charter  has  clothed  it  It 
holds  the  property  only  for  the  purposes  with 
which  It  was  permitted  to  acquire  it;  that 
is,  to  effectuate  the  objects  for  which  the 
Legislature  created  it.  And  whether  it  may 
lawfully  demand  compeusatiun  from  a  person 
whom  it  permits  to  pass  over  Its  property 
must  depend  upon  the  language  of  the  char- 
ter, and  not  upon  tbe  rules  of  the  common 
law."  See,  also,  Oregon  Ry.  Co.  v.  Oregonlan 
Ry.  Co.,  130  U.  S.  1,  9  Sup.  Ct.  400,  32  L.  Ed. 
837;  2  Sutherland,  Stat.  Const  §  549.  De- 
fendant's claim  that  the  canal  was  built  upon 
land  which  the  first  company  owued  in  fee 
is  not  entirely  correct.  The  upland  owner 
bordering  upon  a  navigable  stream  owns  only 
to  the  high-water  line.  The  river,  and  Its 
banks  and  bed  belong  to  the  state.  Mont- 
gomery V.  Shaver,  40  Or.  244,  OC  Pac.  923; 
Wilson  V.  Welch,  12  Or.  3.")3,  7  Pac.  341; 
Bowlby  V.  Shlvely,  22  Or.  410,  30  Pac.  154; 
Johnson  v.  Knott,  13  Or.  308.  10  Pac.  418; 
4  Am.  &  Eng.  Ency.  Law.  825;  21  Am.  & 
Eng.  Ency.  Law,  430;   Railroad  Co.  v.  Schur- 


Digitized  by 


Lioogle 


Or.) 


STATE  V.  PORTLAND  GENERAL  ELECTRIC  CO. 


729 


melr,  7  Wall.  (U.  a)  272, 19  L.  Bd.  74 ',  Shlve- 
ly  T.  Bowlby,  152  U.  S.  1,  14  Sup.  Ct.  548,  38 
L.  Ed.  331.  Although  the  answer  here  al- 
leges ownership  of  the  canal  and  locks  in 
fee,  the  court  will  take  notice  of  the  fact 
that  the  predecessors  of  defendant  could  ac- 
quire rights  in  the  bed,  banks,  or  water  of 
the  river  only  by  an  act  of  the  Legislature; 
and.  whether  the  locks  are  within  the  banks 
of  the  river  or  not,  the  canal  at  both  ends 
must  reach  deep  water.  Thus  it  would  seem 
to  be  very  necessary  for  the  defendant  to 
claim  its  franchises  through  the  act  of  1870. 
When  the  first  company  accepted  the  fran- 
chise to  construct  the  caual  and  locks,  and 
constructed  them  principally  upon  land  which 
it  owned  in  fee,  such  land  thereby  became  a 
part  of  the  highway  to  the  same  extent  as  it 
would  have  done  if  originally  owned  by  a 
stranger  and  the  company  had  acquired  it  by 
the  exercise  of  the  right  of  eminent  domain, 
It  was  equivalent  to  a  dedication  to  that 
extent.  Olcott  v.  BanflU  et  al.,  4  N.  H.  537 ; 
Toll  Road  Co.  v.  People  ex  rel.,  22  Colo.  429, 
45  Pac.  398,  37  L.  R.  A.  711 ;  Elliott,  Roads  & 
Streets,  54;  29  Am.  &  Eng.  Ency.  Law  <2d 
Ed.)  5.  And  now  looking  at  the  special  acts 
of  1870,  187G,  1878,  and  1882,  we  find  that 
by  the  preamble  to  the  act  of  1870  the  first 
company  was  Incorporated  for  the  purpose 
of  constructing  a  canal  and  locks,  and  that 
the  state,  by  that  act,  appropriated  to  it  the 
sum  of  $2<X),000  upon  certain  conditions; 
and  every  requirement  imi>oscd  upon  the 
company  by  the  act  was  a  condition  of  the 
appropriation  and  other  rights  granted.  The 
act  must  be  considered  as  an  entirety.  The 
corporation  was  organized  only  for  the  pur- 
pose of  construction.  Therefore,  by  Its  char- 
ter. It  could  not  oi)erate  the  locks,  but  by  the 
act  of  1870  It  was  authorized  and  required  to 
constrwt  and  operate  tUcm,  which  enlarged 
its  charter,  and,  by  implication.  Included 
the  right  to  appropriate  the  bed  and  banks 
of  the  river,  so  far  as  needed,  and  to  divert 
the  water  necessary  for  its  purposes.  In  oth- 
er words,  it  extended  to  the  company  the 
state's  power  and  right  to  do  the.se  things. 
This  act  limited  the  rate  of  toll,  and  exacte<l 
a  payment  to  the  state  of  10  per  cent,  of  the 
profits  therefrom,  thus  Impliedly  authorizing 
the  collection  of  tolls.  Also  It  reserved  the 
right,  or  exacted  the  condition,  that  the  state, 
at  the  expiration  of  20  years,  should  have 
the  right  to  appropriate  the  canal  and  locks 
upon  pa.vlug  therefor.  The  preamble  to  the 
act  of  187(1  refers  to  the  act  of  1870  as  grant- 
ing "privileges,  rights,  and  pec'unlary  aid." 
thus  construing  it  as  a  franchise  granting 
more  than  pecuniary  aid,  so  that  the  act  of 
1870  became  a  part  of  the  company's  char- 
ter. Again,  as  to  the  power  of  the  first  com- 
pany to  transfer  Its  franchises,  the  grant  was 
made  to  the  first  company  with  no  power  to 
transfer.  Without  such  authority  a  trans- 
fer la  void,  and  does  not  relieve  the  franchise 
of  any  of  the  burdens  imiiosed  by  the  act 
of  its  creation.    These  burdens  are  a  charge 


upon  the  franchise,  not  upon  the  land  as  sticb, 
and  may  be  enforced  against  the  person  or 
corporation  exercising  it.  State  v.  N.  P.  Ry. 
Co.,  30  Minn.  207,  30  N.  W.  663;  Railroad 
Co.  V.  Maryland,  21  Wall.  (U.  S.)  456,  22  L. 
Ed.  678.  This  is  the  effect  of  the  decision  in 
Lakin  v.  Railroad  Co.,  13  Or.  436,  11  Pac.  68, 
57  Am.  Rep.  25,  In  which  Mr.  Justice  Lord 
says:  "A  railroad  cor{>oratlon  organized  un- 
der it  (the  general  law)  has  no  authority, 
without  the  consent  of  the  Legislature,  to 
lease  Its  road,  and  that,  when  It  has  done  so, 
it  is  responsible  to  the  public  for  the  manner 
of  operating  the  road.  As  to  the  public,  those 
operating  It  must  be  regarded  as  agents  of 
the  corporation."  Where  a  corporation  "has 
granted  to  it  by  charter  a  franchise  intended 
in  large  measure  to  be  exercised  for  the  pub- 
lic good,  the  due  performance  of  those  fimc- 
tlons  being  the  consideration  of  the  public 
grant,  any  contract  which  disables  the  cor- 
poration frmn  performing  those  fuactlons 
which  undertakes,  without  the  consent  of  the 
state,  to  transfer  to  others  the  rights  and 
powers  conferred  by  the  charter,  and  to  re- 
lieve the  grantees  of  the  burden  which  it  Im- 
poses, is  a  violation  of  the  contract  with  the 
state,  and  is  void  as  against  public  policy." 
Thomas  v.  Railroad  Co.,  101  U.  S.  71,  83,  25 
L.  Ed.  050.  In  Railroad  Co.  v.  Wlnans,  17 
How.  (U.  S.)  30,  39,  15  L.  Ed.  27,  It  Is  said: 
"This  conclusion  [argument]  implies  that  the 
duties  Imposed  upon  the  plaintiff  by  the  char- 
ter are  fulfilled  by  the  construction  of  the 
road,  and  that  by  alienating  Its  right  to  use, 
and  Its  powers  of  control  and  supervision,  it 
may  avoid  further  responsibility.  But  those 
acts  involve  an  overturn  of  the  relations 
which  the  charter  has  arranged  between  the 
corporation  and  the  community.  Important 
franchises  were  conferred  upon  the  corpora- 
tion to  enable  it  to  provide  the  facilities  to 
communication  and  intercourse  required  for 
the  public  convenience.  Corporate  manage- 
ment and  control  over  these  were  prescribed, 
and  corjwrate  responsibility  for  their  insuffl- 
ciency  provided,  as  a  remuneration  to  the 
community  for  their  grant.  The  corporation 
cannot  absolve  Itself  from  the  performance 
of  its  obligations  without  the  consent  of  the 
Legislature."  In  Black  v.  Canal  Co.,  22  N. 
J.  Bq.  130,  399,  the  court  say:  "It  may  be 
considered  as  settled  that  a  corporation  can- 
not lose  or  alien  any  franchise  or  any  prop- 
erty necessary  to  perform  its  obligations  and 
duties  to  the  state  without  legislative  au- 
thority." See,  also.  Toll  Road  Co.  v.  People 
ex  rel..  22  Colo.  429,  45  Pac.  398.  37  L.  R.  A. 
711;  Penn.  Co.  v.  St.  Louis,  etc..  Railroad. 
118  U.  S.  200,  6  Sup.  Ct.  1094,  30  L.  Kd.  83; 
Chicago  Gaslight  Co.  v.  People's  Gaslight 
Co.,  121  111.  530.  13  N.  E.  109 ;  Stewart's  Ap- 
peal, 56  Pa.  413.  The  right  of  a  corporation 
to  transfer  Its  franchises  was  the  only  Issue 
Involved  in  Oregon  Ry.  Co.  v.  Oregonlau  R.v. 
Co.,  130  U.  S.  1.  9  Sup.  Ct.  409.  32  L.  Ed.  837, 
under  the  general  statute  of  1862,  the  one 
Involved  here,  and,  after  a  thorough  exam- 
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Inatlon  thereof,  holds  that  It  did  not  authorize 
a  corporation  to  sell  or  lease  its  entire  prop- 
erty, franchises,  and  powers  to  another  com- 
pany. Counsel  for  defendant  seem  to  claim 
something  from  the  amendments  of  the  act 
construed  In  that  case.  Deady's  Gen.  Laws, 
p.  650,  c.  8,  <  5.  Section  5  thereof  (B.  &  C. 
Comp.  i  5056)  was  amended  In  1878  (Laws 
1878,  p.  90.  {  1)  by  adding  to  subdivision  4 
a  clause  giving  a  corporation  power  to  re- 
ceive and  dispose  of  property  donated  to  it 
for  the  purpose  of  aiding  the  objects  of  such 
corporation,  but  has  no  reference  to  the  dis- 
position of  its  franchises.  This  section  was 
again  amended  In  1887  (Laws  1887,  p.  14,  |  1) 
by  adding  sul)dlvislon  7,  which  relates  only 
to  railroads,  and  evidently  for  the  purpose 
of  avoiding  the  effect  of  the  ruling  in  Oregon 
Ry.  Co.  V.  Oregonian  Ry.  Co.,  supra,  and  also 
in  recognition  of  the  fact  that  at  that  time 
a  corporation  could  not  transfer  its  franchise, 
and  neither  of  these  amendments  aid  de- 
fendant here,  and  the  act  of  1905,  authorizing 
corporations  to  transfer  their  property  and 
franchise,  can  have  no  bearing  upon  this  case. 
As  to  the  legislative  act  of  1876,  the  first 
company  transferred  its  interests  to  the  sec- 
ond company  on  March  8,  1876,  without  the 
consent  of  the  Legislature,  and  on  October 
19,  1876,  that  body,  evidently  knowing  of 
such  transfer,  and  that  the  second  company 
was  a  transportation  company  and  would 
pass  its  own  vessels  through  the  locl^B,  and 
that  it  was  thus  in  a  position  both  to  dis- 
criminate against  other  boatowners  and  to 
defeat  the  state,  provided  by  the  act  of  that 
date  against  such  discrimination,  and  created 
a  board  of  canal  commissioners  to  supervise 
these  matters.  It  was  provided  that  the  sec- 
retary of  this  board  should  iteep  account  of 
the  freight  and  passengers  passing  through 
the  loclis,  and  that  the  boatowners,  which 
would  include  the  second  company  itself, 
should  furnish  to  the  secretary  lists  of  the 
amount  of  freight  and  the  number  of  passen- 
gers, and  also  that  the  company  operating 
the  canal  should  furnish  a  detailed  statement 
of  expenses  that  the  net  profits  might  be  as- 
certained. The  provisions  of  the  act  of  1870, 
although  not  re-enacted  in  this  statute,  are 
not  repealed  but  remain  Intact,  and  it  is 
very  plain  that  the  purpose  of  the  act  of 
1876  was  to  put  the  state  In  a  position  to 
collect  its  10  per  cent,  of  the  net  profits  in 
addition  to  the  other  purposes  above  mention- 
ed. Section  18,  p.  19,  being  the  emergency 
clause,  expressly  states  that,  as  there  is  a 
necessity  for  accurate  records  relating  to  the 
ioclcs,  tlie  interests  of  the  state  therein  should 
be  represented,  and  that  there  is  apprehen- 
sion in  the  minds  of  the  people  as  to  the 
situation,  making  it  Important  that  the  act 
take  effect  immediately.  This  emergency 
clause  aids  us  in  understanding  what  was  in 
the  mind  of  the  legislators  when  considering 
the  measure.  It  would  seem  from  the  whole 
act  that  language  could  hardly  make  it  plain- 
er, that  Its  purpose  was  to  aid  in  the  enforce- 


ment ot  the  legislative  act  of  1870.  and  for 
no  other  purpose.  It  creates  no  additional 
burdens,  and  makes  no  change  in  the  original 
liabilities  and  obligations  of  the  first  com- 
pany. The  act  studiously  avoids  recognizing 
the  second  company  In  terms,  but  refers  to 
"any  and  every  person,  cor[>orati»n,  com- 
pany, or  agent  for,  or  employ*  of,  either  hav- 
ing authoritative  ctiarge  or  control  of,  or  own- 
ing or  claiuiing  to  own,  or  having  any  Interest 
in  the  Willamette  Fulls  canal  and  loctcs." 
and  "or  any  party  claiming  under  said  cor- 
poration by  virtue  of  assignment."  If  this 
may  be  considered  as  authorizing  or  recog- 
nizing the  transfer,  or  consenting  thereto,  it 
is  on  condition  that  the  second  company  shall 
stand  in  the  place  of  the  first  company  and 
bear  the  burdens  of  the  act  of  1870.  At  any 
rate,  it  cannot  be  construed  as  recognizing  a 
transfer  free  from  those  obligations.  The 
acts  of  1878  and  1882  contain  provisions  only 
to  lessen  expense  to  the  state  and  to  aid  It 
in  securing  the  fulfillment  of  the  terms  of  the 
act  of  1870,  and  do  not  ignore  but  emphasize 
them. 

In  Thomas  v.  Railroad  Co.,  101  U.  S.  71, 
25  L.  Ed.  950,  a  lease  had  been  made,  and 
thereafter  the  Legislature  passed  an  act  in 
which  it  referred  to  the  company  or  its  "lefl- 
sees";  and  this  was  held  not  to  be  a  ratifica- 
tion of  the  lease.  In  Oregon  Ry.  Co.  v.  Ore- 
gonian Ry.  Co.,  130  D.  8.  1,  9  Sup.  Ct.  409. 
32  L.  Ed.  837,  the  elTect  of  a  special  act  of 
the  Legislature  of  Oregon  granting  certain 
privileges  to  a  corporation  and  to  its  "succes- 
sors and  assigns"  (Laws  1880,  p.  50)  was  un- 
der consideration,  which  it  was  claimed  au- 
thorized a  transfer  or  lease  by  the  defendant. 
But  It  was  held  that  it  could  not  l>e  so  con- 
strued. Even  if  this  transfer  be  recognized 
as  effective  to  pass  the  title,  yet,  when  the 
second  company  purchased  the  canal  and 
locks,  it  was  the  purchase  of  a  franchise — a 
creation  of  the  Legislature — and  must  be  ac- 
cepted as  created  with  Its  privileges,  but  al- 
so subject  to  its  bui-dens.  2  Rorer,  Railroads. 
882,  says:  "It  is  merely  the  purchase  of  a 
privilege  of  being  subrogated  to  and  recogniz- 
ed by  the  state  as  the  corporate  entity  in  lieu 
of  the  original  corporators,  and  the  terms  of 
the  old  charter  become  those  of  the  new  by 
legal  enactment  without  a  repetition  of  the 
words."'  Such  was  held  to  be  the  effect  of  a 
transfer  in  State  v.  N.  P.  Ry.,  36  Minn.  207, 
30  N.  W.  6C3,  where  the  assignee  was  requir- 
ed to  pay  the  percentage  of  earnings  provid- 
ed in  the  charter  of  the  original  company. 
Also  in  Mayor  v.  Twenty-Third  St.  R.  Co.. 
113  N.  Y.  311.  21  N.  E.  60,  a  provision  of  a 
special  act  of  the  Legislature  modified  the 
liability  of  the  company  under  the  general 
statute.  This  provision  was  held  to  be  an 
amendment  of  the  charter,  and,  as  in  the 
case  before  ns,  required  the  company  to  pay 
to  the  city  1  per  cent  of  the  gross  receipts 
of  the  road.  By  authority  of  a  special  act 
of  the  Legislature,  the  original  company  leas- 
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ed  the  road  to  the  defendant  for  99  years. 
But  neither  by  the  lease  nor  by  the  terms  of 
the  statute  was  It  expressly  required  to  pay 
the  1  per  cent,  of  earnings;  and  the  court  say 
it  was  a  charter  obligation.  "The  entity  call- 
ed a  corporation  consists  of  the  stun  total  of 
all  Its  charter  powers  and  rights,  and  all  Its 
charter  obligations  and  duties;  and  such  pow- 
ers and  rights  cannot  be  efifectually  divorced 
from  such  obligations  and  duties.  The  latter 
are  correlatives  to  the  former,  and  constitute 
the  consideration  for  the  corporate  franchis- 
es, and  their  perfomnnce  may  be  exacted  as 
a  condition  of  corporate  existence.  Hence, 
when  the  defendant  took  the  property,  rights, 
privileges  and  franchises  of  the  Bleeclser 
Street  &  Fulton  Ferry  Railroad  Company,  It 
took  them  burdened  with  its  charter  obliga- 
tions." See,  also,  Harmon  t.  Columbia  &  Q. 
R.  Co.,  28  S.  C.  401,  5  S.  E.  835,  13  Am.  St. 
Rep.  6S6.  A  franchise  does  not  involve  an  in- 
terest in  land.  It  is  not  real  estate,  but  a 
privilege  which  may  be  owned  without  the 
acquisition  of  reat  property  at  all.  The  use 
of  a  franchise  may  require  the  occupancy  or 
even  the  ownership  of  land,  but  that  cir- 
cumstance does  not  make  the  franchise  itself 
an  interest  in  land.  A  franchise  is  (1)  an  in- 
corporeal hereditament;  and  (2)  a  privilege 
or  authority  vested  in  certain  persons  by 
grant  of  the  state  to  exercise  powers  or  to  do 
and  perform  acts  which,  without  such  grant, 
they  could  not  do  or  perform.  A  franchise 
consists  in  the  incorporeal  right.  The  prop- 
erty acquired  is  not  the  franchise.  Consoli- 
dated Gas  Co.  V.  Mayor,  etc.,  101  Md.  541, 
01  Atl.  532,  1  L.  R.  A.  (N.  S.)  263,  109  Am.  St. 
Rep.  584.  The  first  company  could  not  transfer 
its  franchise  free  from  its  burdens,  nor  could 
the  transferee  company  avoid  liability,  even 
though  in  its  purchase  It  did  not  expressly 
assume  the  burdens.  The  cases  cited  make 
it  plain  that  the  burden  is  upon  the  fran- 
chise, and  not  dependent  on  any  theory  of  a 
lien  or  covenant  running  with  the  land.  Chi- 
cago, R.  I.,  etc.,  Ry.  Co.  v.  Zernecke,  183  U. 
S.  582,  22  Sup.  Ct.  229,  40  L.  Ed.  339;  Rail- 
road Company  v.  Maryland,  21  Wall.  (TJ.  S.) 
456.  22  h.  Ed.  678. 

The  second  and  third  defenses  of  the  an- 
swer are  based  largely  upon  the  legislative 
acts  of  18T0  and  1876  as  viewed  from  defend- 
ant's standpoint ;  but  our  Interpretation  there- 
of in  this  opinion  practically  disposes  of 
these  defenses.  The  second  defense  Is  to  the 
effect  that  the  state  Is  estopped  from  assert- 
ing Its  claim  by  reason  of  the  provisions  of  the 
act  of  1876  in  acquiescing  In  the  transfer  by 
the  first  company  to  the  second  company,  and 
as  equivalent  to  an  abandonment  by  the  state 
of  the  provisions  of  the  act  of  1870,  and  also 
by  reason  of  its  acquiescence  in  defendant's 
ownership,  and  laches  in  enforcing  its  claim. 
As  we  have  seen,  the  Legislature  did  not  by 
the  act  of  1876  approve  or  recognize  the  as- 
signment by  the  first  company  to  the  second 
company,  or  to  any  extent  waive  the  benefits 
arising  under  the   act  of  1870,  but  rather 


made  them  more  secure  by  that  act;  and, 
therefore  It  constitutes  no  foundation  for  es- 
toppel. The  only  acquiescence  by  the  state 
in  plaintiffs  purchase  and  improvements  of 
the  locks  claimed  by  defendant  Is  the  inac- 
tion of  its  officers,  principally  In  that  they 
did  not  collect  the  10  per  cent,  of  the  profits. 
But  the  Inches  of  the  officers  of  the  state  in 
collecting  installments  due  cannot  operate  as 
a  waiver  of  a  continuing  liability  for  a  share 
of  the  profits  or  a  recognition  of  defendant's 
ownership  free  from  it  United  States  v. 
Kirpatrlck,  9  Wheat  (U.  S.)  720,  6  L.  Ed. 
199.  Neither  can  It  be  construed  as  silence 
by  the  state  when  it  ought  to  speak.  Estop- 
pels in  pals  against  the  state  will  not  arise 
from  the  Inches  of  its  officers.  16  Cyc.  780; 
State  ex  rel.  Lott  v.  Brewer,  64  Ala.  287. 
The  cases  of  City  of  Bradford  v.  Tel.  &  Tel. 
Co.,  206  Pa.  582,  56  Atl.  41,  Commonwealth 
V.  Turnpike  Co.,  153  Pa.  47,  25  Atl.  1105. 
Penn.  R.  Co.  v.  Montgomery  Co.  Pass.  Ry.. 
167  Pa.  62,  31  Atl.  468,  27  L.  R.  A.  766,  46 
Am.  St  Rep.  659,  and  other  cases  cited  by 
defendant  upon  this  point  relate  to  acquies- 
cence by  the  state  or  municipality  in  appro- 
priation by  a  corporation  of  streets  for  rail- 
way purposes,  and  are  not  in  point  upon  the 
question  here.  The  purchase  by  the  second 
company  or  by  this  defendant  was  not  in- 
consistent with,  or  adverse  to,  any  interest  of 
the  state  that  required  the  state  to  act 
There  was  no  apparent  attempt  to  transfer 
any  interest  of  the  state.  It  had  a  right  to 
assume  that  the  purchaser  would  fulfill  the 
obligations  of  the  first  company.  To  con- 
stitute estoppel  by  conduct  there  must  (1)  be 
a  false  representation ;  (2)  it  must  be  made 
with  knowledge  of  the  facts;  (3)  the  other 
party  must  have  been  ignorant  of  the  truth; 
(4)  it  must  have  l)een  made  with  the  inten- 
tion that  it  should  be  acted  upon  by  the  other 
party;  (5)  the  other  party  must  have  been  In- 
duced to  act  upon  it  Bigelow,  Est  (5th  Ed.) 
569,  570.  The  conduct  complained  of  here  is 
that  plaintiff  stood  by  and  saw  its  rights  in- 
terfered with;  that  is,  was  silent  when  it 
was  its  duty  to  speak.  16  Cyc.  759,  770. 
There  are  several  answers  to  this  claim: 
First,  the  plaintiff's  right  as  to  the  share  of 
the  profits  was  not  being  questioned,  no  men- 
tion was  made  of  it  in  the  transfer,  nor  was 
the  transfer  inconsistent  therewith.  The  of- 
ficers of  the  state  had  no  power  or  authority 
to  hold  out  to  the  defendant  that  the  state 
would  consent  to  the  transfer  or  waive  an.v 
right.  The  defendant  knew  the  facts,  and 
gave  the  state  no  intimation  that  it  was  In- 
tending to  deny  the  state's  right  to  a  share 
of  the  profits :  so  that  the  answer  does  not 
allege  facts  suflicient  to  constitute  an  estop- 
I>el  against  the  state. 

The  third  defense  of  the  answer  is  that 
plaintiff  seeks  to  take  the  property  of  defend- 
ant without  due  process  of  law.  In  violation 
of  article  14  of  the  Constitution  of  the  United 
States,  and  also  is  based  upon  defendant's  al- 
leged fee-simple  title  to  the  canal  and  locks 
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independent  of  and  free  from  any  burdens 
imposed  by  the  act  of  1870;  but,  as  we  bave 
already  shown,  the  defendant  acquired  the 
property  subject  to  these  burdens,  and  there- 
fore the  enforcement  of  them  is  no  violation 
of  the  constitutional  provision  relied  on.  It 
is  nrged  by  defendant  that  the  title  of  the 
act  of  1870  is  not  broad  enough  to  authorize 
the  provision  of  section  5  thereof,  which  pro- 
vides for  paymmt  to  the  state  of  10  per  cent 
of  the  net  profits  of  the  tolls  as  a  condition 
upon  which  the  grant  is  made,  within  the 
provisions  of  article  4^  (  20,  Const  Or.,  which 
provides  that  "every  act  shall  embrace  but 
one  subject  and  matters  properly  connected 
therewith,  which  subject  shall  be  expressed 
in  the  title."  But  this  condition  of  section 
6  is  clearly  a  matter  "properly  connected" 
with  the  snbject  of  the  act.  It  Is  the  condi- 
tion upon  which  the  grant  is  made,  with  a 
view  to  partial  compensation  to  the  state  for 
the  grant  It  certainly  is  not  foreign  to  the 
subject  It  is  said  by  Mr.  Justice  Bean  in 
State  V.  Shaw,  22  Or.  287,  29  Pac.  1028,  to  be 
fatal;  the  departure  from  the  title  must  be 
plain  and  manifest  and  all  doubts  will  be 
resolved  in  favor  of  the  law.  "If  all  the  pro- 
visions of  the  law  relate  directly  or  indirect- 
ly to  the  same  subject  are  naturally  connect- 
ed, and  are  not  foreign  to  the  subject  ex- 
pressed in  the  title,  they  will  not  be  held  un- 
constitutional as  in  violation  of  this  clause 
of  the  Constitution.  •  •  •  This  clause  is 
not  violated  by  any  legislative  act  having 
various  details  properly  pertinent  and  ger- 
mane to  one  general  object"  To  the  same 
effect  is  the  opinion  of  Mr.  Chief  Justice 
Lord,  in  State  v.  Koshland,  25  Or.  178,  35 
Pac.  32,  and  he  says:  "If  the  matters  em- 
braced in  the  act  are  congruous,  and  have  a 
proper  relation  to  each  other,  and  are  not 
foreign  to  the  subject  expressed  in  the  title, 
the  requirements  of  the  provision  are  not 
violated."  See,  also,  Ex  parte  Howe,  26  Or. 
181,  37  Pac.  53&  The  title  to  this  act  con- 
templates the  construction  of  the  canal  and 
locks,  and  the  act  may  properly  embrace  pro- 
visions for  its  operation,  Including  compensa- 
tion to  the  state,  and  is  not  obnoxious  to  this 
clause  of  the  Constitution  within  the  rules 
above  quoted.  However,  the  first  company 
accepted  the  provisions  and  benefits  of  the 
act  of  1870  and  acted  upon  it  for  several 
years,  and  cannot  be  heard  to  question  Its 
validity.  Corey  v.  Eastman,  166  Mass.  279, 
44  N.  E  217,  55  Am.  St  Rep.  401;  Ashley  v. 
Ryan,  153  U.  S.  436,  14  Sup.  Ct  8C5,  38  L. 
Ed.  773;  Daniels  v.  Tearney,  102  U.  S.  415, 
26  L.  Ed.  187;  Chicago,  R.  I.,  etc.,  Ry.  Co.  v. 
Zemecke,  183  U.  a  582,  22  Sup.  Ct  229,  46 
L.  Ed.  339;  De  Lamar's  Nev.  Q.  M.  Co.  v. 
Nesbitt,  177  U.  S.  523,  20  Sup.  Ct  715,  44 
L.  Eld.  872.  Since  the  defendant  has  acquired 
from  the  first  company  what  rights  it  now 
enjoys,  and  can  occupy  no  better  position  as 
against  the  state  than  it  did,  defendant  Is 
also  estopped  from  questioning  the  validity 
of  the  act  of  18T0.  Mayor,  etc.,  v.  M.  Ry.  Co., 
143  N.  X.  1,  37  N.  £.  491;    Ma^or,  etc,  T. 


Twenty-Third  St  Ry.  Co.,  113  N.  T.  811,  21 
N.  E.  60. 

Therefore  the  decree  is  reversed  and  re- 
manded, with  instmctlons  to  sustain  the  de- 
murrer as  to  each  defense  of  the  answer,  and 
for  such  further  proceedings  u  may  be 
proper. 

(n  Or.  su> 
HOUGH  et  al.  v.  PORTER  et  aL 

(Supreme  Court  of  Oregon.    May  19,  lOOa) 

1.  PaBTIES— JOIKDEB. 

Where,  in  a  suit  to  detenniae  water  rights 
in  a  stream  for  Irrigation  purposes,  the  determi- 
nation of  the  rights  of  the  litigants  could  not 
otherwise  have  been  bad  with  reasonable  accura- 
cy, nor  the  decree,  when  entered,  effestively  en- 
forced, without  the  presence  of  other  parties, 
the  court  was  authorized  to  direct  that  they  be 
brought  in  and  made  parties,  under  B.  &  C 
Comp.  S§  41,  394,  providing  that  when  com- 
plete determination  of  a  controversy  cannot  be 
had  without  the  presence  of  other  parties,  the 
court  shall  cause  them  to  be  brought  in. 

[Ed.  Note.— For  cases  in  point  see  Coat  Dig; 
vol.  37,  Parties,  (  79.] 

2.  Watebs  aro  Wateb  Coubbes— Riqers  ib 

Stream— Action— Pabties— Joinder. 

Where  a  diversion  or  use  of  water  of  a 
stream  in  controversy  or  any  of  Its  branches  by 
any  of  the  defendants  affects  the  interests  of 
each  of  the  plaintiffs,  all  are  interested  in  the 
relief  demanded  and  may  join  as  plaintiffs  to 
secure  protection  of  their  rights :  and  the  same 
rule  determines  who  may  be  made  defendants. 

3.  Same— COMPtAiKT. 

Where,  in  a  suit  to  determine  Irrigation 
rights,  the  complaint  sufiiciently  charged  an  un- 
lawful interference  with  plaintiffs'  rights  in  the 
stream  by  defendant  P.,  and  then  alleged  that 
all  the  other  defendants  had,  or  claimed  to  have, 
some  rights  or  interest  in  the  waters  of  the 
stream,  the  exact  nature  of  which  was  to  the 
plaintiffs  unknown,  but  that  defendants'  inter- 
ests, if  any,  were  inferior  to  the  rights  of  plain- 
tiffs in  such  waters,  the  complaint  sufBciently 
pleaded  a  cause  of  action  against  all  the  defend- 
ants under  B.  &  C.  Comp.  J  394,  providing  that 
any  person  may  be  made  a  defendant  who  has 
or  claims  an  interest  in  the  controversy  adverse 
to  plaintiff,  or  who  is  a  necessary  party  to  a 
complete  determination  or  settlement  of  the  ques- 
tion involved  therein. 

4.  Parties— New  Parties. 

A  statute  giving  a  court  discretionary  pow- 
er to  require  all  interested  to  be  made  parties 
implies  the  power  necessary  to  carry  orders  in 
reference  thereto  Into  effect. 
6.  Judgment— Conclusiveness  —  Pabties  or 

Record. 

The  failure  on  the  part  of  some  defendants 
affirmatively  to  assert  their  rights  cannot  affect 
the  interest  of  others  in  the  proceeding,  but  will 
preclude  those  in  default  from  subsequently  as- 
serting their  claims  as  to  matters  in  controversy 
against  the  rights  there  determined. 
6.  Same— Rights  of  Defendants  Inteb  St- 

Detebmination. 

B.  &  C.  Comp.  t  391,  abolishes  cross-bills, 
but  provides  that  in  actions  at  law,  where  de- 
fendant is  entitled  to  relief  arising  out  of  facts 
requiring  the  interposition  of  a  court  of  equity 
and  material  to  his  defense,  he  may,  on  filing  his 
answer  therein,  also  as  plaintiff  Ele  a  complaint 
in  equity  in  the  nature  of  a  cross-bill,  on  which 
the  issues  may  thereafter  be  tried  as  in  a  suit 
in  equity.  Held,  that  under  such  section,  in  a 
suit  in  equity  to  determine  irrigation  rights,  de- 
fendants were  entitled  to  set  up  their  claims  in- 
ter se  in  their  answers,  and  have  the  same  ad- 
judicated on  such  notice  as  the  court  should  pre- 
scribe. 
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7.  Same— Tbiai.  of  Issues. 

The  right  of  defendants  to  an  adjudication 
af  their  rights  inter  se  is  limited  to  proceedings 
where  the  cause  of  the  suit  is  <«e  arising  oat  of 
or  liaving  reference  to  the  subject-matter  thereof. 

8.  Pbocess— In  Ancillabt  Pboceedinos. 

Defendant,  desiring  an  adjudication  of  his 
claim  against  his  codefendants,  majr  cause  sum- 
mons to  be  issued  under  the  original  title  of 
the  suit  and  have  the  same  served  on  bis  code- 
fendants, with  a  copy  of  his  answer,  or  he  may 
have  served  n  copy  of  the  order  of  the  court,  re- 
quiring bis  codefendant  to  appear  and  respond 
to  the  aifirmative  matter  in  the  answer  within 
the  time  therein  specified. 

9.  Same— RiPABiAN  Ownebshtp. 

There  is  no  suclt  thing  as  prior  riparian 
ownership  so  far  as  distribution  of  water  for  ir- 
rigation purposes  between  riparian  owners  ia 
concerned;  the  rights  of  a  riparian  owner  to 
the  waters  being  a  variable  one,  depending  on 
use  by  other  proprietors. 

10.  Watebs  and   Wateb   Cotjbses  —  DivEB- 
BION— Extent. 

More  explicit  evidence  is  required  for  the 
determination  of  water  rights  between  riparian 
owners  than  under  other  claims  of  right,  and  in 
some  instances,  where  the  acrenge  is  large  and 
water  scarce,  a  distribution  by  the  rotation  meth- 
od, or  b^  period  of  time  ratlier  than  by  a  divi- 
sion of  its  quantity,  may  become  necesnary. 

11.  Saue  —  Abboqation     of     COUMON-IiAW 

DOCTBINE. 

It  is  probable  that  Desert  I^and  Act  March 
8.  1877,  c.  107.  §  1,  10  Stat.  377  (U.  S.  Comp. 
St.  1901,  p.  1548),  abrogates  the  common-law 
mie  as  to  the  doctrine  of  riparian  rights,  so  far 
as  appiionble  to  irriKntion  of  land  acquired 
since  the  date  ot  the  act. 

Appeal  from  Circuit  C!onrt,  Lake  County; 
Henry  L.  Benson,  Jndge. 

Action  by  Annie  O.  Hongb  and  others 
against  S.  A.  D.  Porter  and  others.  From  a 
decree  for  complainants,  certain  of  the  de- 
fendants appeaL  Affirmed  in  part,  and  con- 
tinued. 

The  facts  appear  from  the  following  state- 
ment by  KING,  C: 

This  suit  was  Instituted  on  April  14,  1900, 
by  Marlon  Conley  and  Annie  0.  Hough 
against  Stephen  A.  D.  Porter,  to  restrain  him 
from  interfering  with  the  flow  of  the  waters  of 
Silver  creel:.  In  Lake  county,  Or.,  to  plaintiffs' 
premises.  On  the  8th  day  of  October  of  the 
same  year,  by  permission  of  the  court,  an 
amended  complaint  was  Bled,  in  which  Annie 
G.  Hough  appears  as  the  sole  plaintiff,  with 
Stephen  A.  D.  Porter  as  the  only  defendant, 
averring,  la  effect,  that  plaintiff  and  her 
grantors,  for  more  than  15  years  prior  there- 
to, were  the  owners  of  certain  arid  land  there 
described,  riparian  to  the  stream  named, 
which  for  more  than  20  years  has  required 
the  use  of  500  Inches  of  the  waters  of  Silver 
creek  for  the  proper  Irrigation  thereof,  with- 
out which  plaintiff's  laud  would  become 
worthless,  etc.;  that  In  the  year  1895,  Porter 
wrongfully  constructed,  and  has  ever  since 
maintained,  and  threatens  to  continue,  a  dam 
and  head  gate  In  the  channel  of  Silver  creek 
above  her  premises  In  such  a  manner  as  to 
interfere  with  the  flow  thereof  to  her  farm, 
thereby  depriving  her  of  the  use  of  the  water 
necessary  for  the  irrigation  thereof,  as  to  which 
plaintiff  avers  that  she  has  280  acres  of  land 
Adapted  chiefly  to  the  growing  of  grass  and 


requiring  the  amount  of  vater  specified  for 
the  proper  irrigation  thereof,  without  which 
the  lauds  would  become  worthless.  These 
averments  were  followed  by  the  usual  prayer 
for  equitable  relief.  Defendant  answered, 
specifically  denying  such  allegations  as  were 
inconsistent  with  the  affirmative  matter  in 
the  answer,  which  affirmative  averments  are. 
In  effect,  as  follows:  That  the  cause  of  suit 
did  not  accrue  within  10  years  before  Its 
commencement;  that  Porter  is  the  owner  In 
fee  of  certain  lands  described,  followed  by 
the  usual  allegations  as  to  the  irrigation  sea- 
son— the  lands  being  arid,  requiring  irrlga< 
tion,  as  well  as  riparian  on  the  stream — 
claiming  his  diversion  as  prior  appropriator 
from  March  3,  1883,  and  application  of  the 
water  to  a  beneficial  use  to  the  extent  of  100 
Inches  under  a  six-inch  pressure;  and  that 
In  April,  1895,  this  point  of  diversion  was 
changed  to  a  more  convenient  point  about  200 
yards  below  his  former  dam,  from  which  his 
diversion  was  thereafter  continued,  giving  the 
dimensions  of  the  ditch,  etc.,  and  its  carrying 
capacity  fixed  at  100  inches,  all  of  which  it 
is  maintained  has  been  constantly  used  since 
March,  1883,  in  the  proper  Inlgation  of  his 
lands,  and  without  which  his  lands  would  be- 
come worthless,  etc.  This  is  followed  by  a 
prayer  to  the  effect  that:  (1)  Plaintiffs'  suit 
be  dismissed,  and  defendant  go  hence  un- 
harmed; (2)  that  the  preliminary  injunctioB 
Issued  be  dissolved;  and  (3)  for  such  other 
and  general  relief  as  may  seem  meet  and 
equitable. 

An  amended  reply  having  placed  the  cause 
at  issue,  it  was  referred  to  the  official  report- 
er as  referee  to  take  and  report  the  testi- 
mony, who  did  so  and  certified  it  to  the  court; 
and  the  court  then  took  the  cause  under  ad- 
visement After  due  consideration,  the  court, 
on  October  23,  1901,  after  hearing  the  evi- 
dence and  argument  of  counsel  upon  the  tes- 
timony taken,  and  after  being  duly  advised, 
and  finding  it  Impracticable  to  settle  and 
make  a  complete  determination  of  the  mat- 
ters in  controversy  tietween  the  plaintiff  and 
defendant,  involving  the  waters  of  Silver 
creek  and  tributaries,  without  the  presence  of 
other  parties  before  the  court,  and  it  appear- 
ing that  the  rights  of  numerous  other  parties 
were  involved  in  the  litigation,  ordered  that 
all  the  persons  so  interested,  naming  them,  be 
brought  in  by  the  plaintiff  and  made  parties 
to  the  suit;  that  they  appear  and  plead  on 
or  before  March  1,  1902;  and  that  the  clerk 
furnish  the  sheriff  with  a  duly  certified  copy 
of  the  order  for  service,  to  be  served  by  him, 
as  such  officer,  within  30  days  upon  the  per- 
sons designated.  The  order  directed  the  par- 
ties appearing  pursuant  thereto  to  plead  eith- 
er as  plaintiffs,  or  defendants,  as  their  re- 
spective interests  might  appear,  and  that  all 
appearing  as  defendants  should  answer  to 
the  complaint  and  interplead  as  to  their  co- 
defendants,  or  any  of  them. 

Pursuant  to  the  court's  order,  Annie  CL 
Hough  thereupon  asked  permission  to  amend 
h^  amended  complaint,  which  was  granted. 
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and  on  May  20tb,  following,  filed  an  amended 
complMnt,  to  wbicb  was  added,  as  coplatn- 
tlffs,  the  names  of  Mary  J.  Klttredge,  Marl- 
on Conley,  W.  H.  Hayes,  J.  M.  Hayes,  John 
Hayes,  A.  C.  Geyer,  and  W.  H.  McCall ;  and 
as  defendants,  S.  A.  T>.  Porter,  C.  D.  Porter, 
administrator,  Daisy  Porter,  widow,  and  "W. 
F.  Porter,  B.  A.  Porter  and  Carl  D.  Porter, 
minor  heirs  of  S.  A.  D.  Porter  by  Daisy  Por- 
ter, guardian,  P.  G.  Cbrlsman,  John  C.  Por- 
ter, and  James  C.  Porter,  bis  guardian,  F'.  M. 
Cbrlsman,  B.  F.  Lane,  Jennie  Lane,  C.  C. 
Jackson,  Occidental  Land  &  Improvement 
Company,  a  corporation,  and  Cbewaucan 
Land  &  Cattle  Company,  a  corporation,  its 
grantee,  P.  W.  Jones,  C.  B.  McKune,  Mary  C. 
Brown,  and  E.  D.  Lutz.  On  May  20,  1902, 
the  plaintitTs  caused  each  of  the  defendants 
named  to  be  served  with  a  summons,  etc.,  in 
practically  the  same  form  and  manner  as  in 
the  Bliug  of  an  original  suit.  The  amended 
couiplHiiit  Inst  named,  omitting  formal  parts, 
is  as  follows: 

"That  plalntlfF,  Annie  C.  Hough,  and  her 
grantors  have  been  for  more  than  17  years 
last  past,  and  she  Is  now,  the  owner  in  fee 
simple  of  the  S.  V2  of  the  S.  >^  of  section 
2,  the  N.  %  of  the  N.  E.  H.  and  the  N.  B. 
%  of  the  N.  W.  V4.  of  section  11,  and  the  S. 
W.  %  of  the  S.  W.  M  of  section  1,  in  town- 
ship 28  S.,  range  14  E.,  in  Lake  county.  Or., 
containing  320  acrea  That  there  Is,  and  ever 
since  the  memory  of  man  there  has  been,  a 
natural  stream  of  water,  known  as  Silver 
creek,  with  well-defined  bed  and  banks,  flow- 
ing a  perpetual  stream  of  water.  That  said 
Silver  creek  flows  from  and  over  lands  of 
defendant  S.  A.  D.  Porter,  through  and  over 
said  lands  of  plalntlfF  Hough,  and  that  all 
her  said  land  is  riparian  to  said  stream. 
That  in  the  year  1870  plalntlfF  Hough's 
grantors  diverted  and  appropriated,  and  ever 
since  and  until  the  year  1895  have  used  of 
the  waters  of  said  Silver  creek  In  irrigating 
those  portions  of  said  described  lands  not 
naturally  irrigated  by  said  stream,  280 
inches  of  water,  measured  under  a  slx-lnch 
pressure,  by  means  of  dams  and  ditches,  and 
by  such  use  of  said  water  raised  large  and 
valuable  crops  of  grasses,  which  were  cut 
and  cured  for  hay.  That  at  the  time  of  said 
appropriation  all  the  lands  on  said  Sliver 
creek  were  public  lands,  belonging  to  the 
government  of  the  United  States.  That 
plalntlfF  Mary  J.  Klttredge  is  the  owner  of 
section  .30,  In  township  27  S.,  range  14  E., 
containing  040  acres,  in  Lake  county.  Dr., 
and  in  iKissessIon  thereof  by  purchase  from 
the  state  of  Oregon  as  school  lands,  having 
paid  one-third  of  the  purchase  price  and  hav- 
ing received  a  certificate  of  purchase  from 
said  state  therefor,  which  Is  now  in  full 
force  and  efFect;  and  that  Silver  creek,  aft- 
er flowing  over  lands  of  defendant  S.  A.  D. 
Porter,  flows  over  all  the  said  lauds  of  plaln- 
tlfF KIttretlge,  and  all  her  ssald  land  Is  ripari- 
an to  said  stream.  That  plnlntltf  W.  H.  Hayea 
Is  the  owner  and  In  possession  of  the  N.  B. 
%  of  the  N.  W.  %,  and  lot  1  of  section  30, 


and  the  8.  E.  %  of  the  S.  W.  %,  and  lots 
3  and  4,  section  19,  In  township  27  S..  range 
15  E.,  in  Lake  county.  Or.,  containing  151.95 
acres.  That  plalntifl*  John  Hayes  ia  the  own- 
er and  in  possession  of  the  S.  E.  K  of  the 
N.  W.  %  of  the  S.  W.  %  of  the  N.  E.  %, 
and  the  N.  %  of  the  .S.  E.  %.  section  90, 
township  27  R.,  range  15  E.,  In  Lake  coun- 
ty. Or.,  containing  100  acres.  That  said  Sil- 
ver creek,  after  flowing  over  lands  of  the 
defendant  S.  A.  D.  Porter,  flows  over  all  of 
said  land  of  said  several  plalntiflFs  Hayes, 
and  all  their  said  land  Is  riparian  to  said 
stream.  That  plalntlfF  A.  G.  Geyer  is  the 
owner  in  fee  simple  of  the  E.  %  of  the  S. 
W.  14  and  lot  4.  section  31,  township  27  S., 
range  15  E.,  in  Lake  county,  Or.,  containing 
105.06  acres,  and  that  said  Sliver  creek,  after 
flowing  over  lands  of  defendant  S.  A.  D.  Por- 
ter, flows  over  all  said  land  of  plaintiff  Geyer, 
and  all  said  land  Is  riparian  to  said  stream. 
That  plalntlfF  W.  H.  McCall  Is  the  owner 
in  fee  simple  of  the  E.  i^  of  the  E.  %  of 
section  3,  township  28  S.,  range  14  E.,  in 
Lake  county.  Or.,  containing  160.04  acres, 
and  that  said  Sliver  creek,  after  flowing  over 
land  of  defendant  S.  A.  D.  Porter,  flows 
over  all  of  said  lands  of  plalntifl  McCall, 
and  all  his  said  land  Is  riparian  to  said 
stream.  That  plalntlfF  Marlon  Conley  and 
bis  predecessors  In  interest.  In  the  year 
187 — ,  settled  upon  and  since  then  by  patent 
from  the  United  States  government  acquir- 
ed title  to,  and  he  now  Is  the  owner  in  fee 
simple  of,  the  W.  %  of  section  12,  township 
28  S.,  range  14  E„  In  Lake  county.  Or., 
cwtalnlng  320  acres,  and  during  all  said 
times  have  been  in  possession  of  said  land. 
That  In  the  year  1876  plalntlfF  Conley  di- 
verted and  appropriated  from  land  of  the 
United  States,  and  ever  ^nce  and  until  the 
year  189o  has  used  of  the  waters  of  said 
Silver  creek,  in  Irrigating  his  said  land,  320 
Inches  of  water,  measured  under  six-inch 
pressure,  diverted  and  applied  by  means  of 
dams  and  ditches,  and  by  such  use  of  said 
water  raised  large  and  valuable  crops  of 
grass  and  grain.  That  at  the  time  of  said 
appropriation  all  lauds  on  said  Silver  creek 
were  public  lands  belonging  to  the  govern- 
ment of  the  United  States.  That  since  the 
year  1895,  by  reason  of  the  acts  of  the  de- 
fendant S.  A.  D.  Porter  hereinafter  com- 
plained of,  the  supply  of  water  in  said  Sil- 
ver creek  has  been  diminished,  but  that 
plaintltFs  Hough  and  Conley  have  each  year 
used  the  waters  of  said  stream  in  the  irri- 
gation of  their  said  land,  to  the  extent  of 
the  supply  of  water  reaching  their  land. 
That  all  of  the  lands  of  the  parties  plalntlfF 
are  arid  lauds  and  require  Irrigation  to  pro- 
duce crops  of  value,  and  with  Irrigation  pro- 
duce and  will  produce  large  and  valuable 
agricultural  crops,  that  all  said  land  can  be 
irrigated  from  said  Silver  creek,  and  that 
one  luch  of  water,  measured  under  six-Inch 
pressure,  is  necessary  per  acre  of  said  land 
to  Irrigate  said  land  and  cause  the  same  to 
produce  agricultural  crops,  during  each  of 
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the  months  of  May,  June,  and  July  of  each 
year.  That  In  the  year  1895  the  defendant 
S.  A.  D.  Porter  wrongfully  constructed,  and 
ever  since  has  wrongfully  maintained  and 
still  maintains,  and  threatens  to  continue, 
a  dam  and  bead  gate  in  the  channel  of  said 
Silver  creek,  above  the  lands  of  plaintiffs, 
at  or  near  the  S.  B.  comer  of  the  S.  W.  % 
of  the  S.  W.  K  of  section  11,  township  28 
S.,  range  14  E.,  In  Lake  county.  Or.  That 
said  dam  and  bead  gate  during  the  growing 
season  for  agricultural  crops  diverts  all  the 
water  of  Silver  creek  from  Its  natural  chan- 
nel, and  the  same  Is  carried  off  from  said 
point  of  diversion  In  an  easterly  direction 
and  entirely  prevented  from  running  down 
onto  the  lands  of  the  parties  plaintiff,  and 
the  plaintiffs  are  thereby  deprived  of  the  use 
of  said  water  for  irrigating  purposes,  and 
plaintiffs'  said  lands  are  rendered  worthless 
by  reason  of  the  wrongful  diversion  of  said 
water  by  defendant  S.  A.  D.  Porter,  as 
aforesaid,  and  that  it  is  now  the  proper  sea- 
son of  the  year  to  have  the  water  of  said 
creek  flow  upon  plaintiffs'  lands,  to  grow 
grasses  for  hay,  and  other  crops,  and  unless 
the  said  diversion  is  prevented  by  a  tempo- 
rary restraining  order  of  this  court,  plain- 
tiffs will  sustain  great  and  Irreparable  loss 
in  a  total  failure  of  crops.  That  the  defend- 
ant Occidental  Land  &  Improvement  Com- 
pany is  a  foreign  private  corporation,  duly 
organized  and  existing.  That  defendants  Isa 
M.  Corum  and  Jewell  D.  Corum  are  minors, 
aged  13  and  10  years,  re^ectlvely,  and  that 
no  guardian  has  ever  been  appointed  or  is 
acting  for  them.  That  all  the  defendants 
have,  or  claim  to  have,  some  rights  or  In- 
terests In  the  waters  of  Silver  creek,  but  that 
the  exact  nature  or  extent  of  said  rights  or 
claims  of  the  defendants  are  to  plaintiffs 
unknown,  and  the  Interests,  If  any,  of  the 
defendants,  and  each  of  them,  are  inferior 
to  the  rights  of  plaintiffs  in  the  waters  of 
said  stream.  Wherefore  plaintiffs  pray  for 
a  temporary  order  of  Injunction  against  the 
defendant  S.  A.  D.  Porter,  enjoining  and  re- 
straining him  from  obstructing  the  natural 
channel  of  said  Silver  creek,  and  from  main- 
taining the  dam  or  head  gate  hereinlwfore 
mentioned,  and  from  in  any  manner  divert- 
ing the  waters  of  said  Silver  creek  from  Its 
natural  channel,  and  thereby  or  otherwise 
preventing  the  waters  from  running  down 
said  Silver  creek  in  its  ancient  way  and 
volume,  and  plaintiffs  be  decreed  to  have  a 
prior  right  and  interest  in  the  waters  of 
said  Silver  creek  as  against  the  defendants, 
and  each  of  them,  and  are  entitled  to  the 
flow  of  the  waters  of  said  creek  to  their 
said  lands  and  use  of  said  waters,  to  the  ex- 
tent as  follows,  measured  under  six-Inch 
presstire.  that  is  to  say:  Annie  C.  Hough, 
280  inches;  Mary  J.  Klttre<lge.  640  inches; 
Marlon  Oonley,  320  Inches;  W.  H.  Hayes, 
152  inches;  John  Hayes,  ICO  Inches;  J.  M. 
Hayes.  100  Inches;  A.  G.  Geyer,  160  Inches; 
and  W.  H.  McCall,  ICO  Inches— of  the  waters 
of  Silver  creek.    That  a  guardian  ad  litem 


be  appointed  for  Isa  Corum  and  Jewell  D. 
Corum,  to  represent  said  minors  in  this  suit; 
and  that  each  of  the  defendants  be  required 
to  set  forth  and  show  any  rights  or  Inter- 
ests they  may  have  In  the  waters  of  Silver 
creek,  and  that  upon  the  flnal  determina- 
tion of  this  suit  said  injunction  be  made 
perpetual.  That  plaintiffs  have  and  recover 
their  costs  and  disbursements  herein,  and 
have  such  other  and  further  relief  as  to  the 
court   may    appear  equitable." 

Answers  were  then  filed  by  nearly  all  the 
defendants,  substantially  as  follows:  8.  A. 
D.  Porter,  after  speciflcally  denying  the  prin- 
cipal averments  of  the  complaint,  as  an  af- 
firmative defense,  in  substance,  avers:  That 
the  cause  of  suit  did  not  accrue,  as  to  any  of 
the  defendants,  within  10  years  from  the  com. 
mencement  thereof.  That  at  all  times  since 
May  7,  1889,  he  has  been  and  is  the  owner 
in  fee  simple  of  the  S.  E.  %  of  section  11, 
township  28  S.,  range  14  E.  W.  M.,  contain- 
ing 160  acres ;  also  the  S.  ^  of  the  S.  W.  % 
of  section  11,  in  said  township  and  range 
aforesaid,  containing  80  acres ;  also  the  S.  hi 
of  the  N.  E.  %  of  section  11,  said  township 
and  ranee  aforesaid,  containing  80  acres.  In 
Lake  couiity.  Or.  That  all  these  lands  were 
valuable  for  agricultural  purposes,  and  since 
the  month  of  June,  1880,  have  been  possessed, 
cultivated,  occupied,  used,  and  improved  by 
defendant,  from  which  he  has  annually  har- 
vested large  and  valuable  crops,  etc.  That 
the  lands  through  which  Silver  creek,  a  natu- 
ral stream,  flows  in  well-defined  banks  and 
channels,  are  arid,  and  will  not  produce  crops 
without  irrigation.  That  in  the  month  of 
March,  1881,  defendant  Porter  entered  upon 
the  stream  at  a  point  about  the  center,  on 
the  south  line  of  the  south  side  of  the  S.  W. 
%  of  the  S.  W.  %  of  section  11,  township  28 
S.,  range  14  E.  W.  M.,  where  the  creek  crosses 
the  section  line  between  sections  11  and  14, 
and  built  and  placed  a  dam  therein  and  con- 
structed a  ditch  leading  therefrom,  upon 
the  south  side  of  the  S.  %  of  the  S.  W.  % 
of  section  11,  and  on  to  the  S.  E.  %  of  the  8. 
%  of  the  N.  E.  %  of  said  section,  in  said 
township  and  range,  by  means  Qf  which  he 
diverted  and  appropriated,  as  prior  appro- 
priator,  100  inches  of  water,  conducting  the 
same  to  and  upon  the  lands  described  for 
irrigation  and  domestic  and  stock  purposes. 
That  at  all  times  since  March,  1881,  until 
the  service  of  the  injunction  herein,  defendant 
continuously  and  uninterruptedly,  and  exclu- 
sively and  with  knowledge  to  all,  and  adverse 
to  the  whole  world,  during  the  irrigation  sea- 
son of  each  year,  diverted  and  appropriated 
and  used  upon  his  lands,  through  and  by 
means  of  the  said  ditch  and  dam,  100  inches 
of  the  waters  of  Silver  creek.  That  for  a 
more  convenient  and  proper  irrigation  of  his 
land,  in  the  month  of  April,  18J»5,  he  changed 
the  point  of  diversion  to  a  point  about  200 
yards  below  the  dam  and  head  gate,  and  con- 
structed a  ditch  leading  thence  on  to  the  cen- 
ter of  the  S.  Vj  of  the  S.  W.  %  of  section  11, 
and  thence  on  to  the  west  side  of  the  8.  B. 
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%  of  Bald  section  11,  connecting  It  with  tbe 
former  ditch,  from  which  he  thereafter  irri- 
gated his  premises.  That  at  the  time  of  the 
diversions  alluded  to,  all  the  lands  bordering 
upon  the  stream  below  defendant's  premises 
were  public  lands,  and  so  continued  up  to  the 
time  of  tbe  construction  of  bis  ditches  named. 
That  ever  since  the  year  1870,  it  has  been  and 
is  the  general  custom  of  the  people  in  and 
upon  and  about  Silver  creek  and  territory  in 
the  vicinity  thereof  to  appropriate,  divert, 
and  qse,  by  means  of  dams  and  head  gates 
and  ditches,  all  the  waters  of  Silver  creek, 
and  such  custom  is  general  and  well  recog- 
nized, used,  and  followed  by  the  people  In 
the  locality  and  territory  thereof,  and  Silver 
creek  was  and  is  an  open  public  stream  there- 
for. "That  he  and  his  predecessore  in  inter- 
est herein  during  the  i)eriod  of  over  22  years 
and  more  nest  last  past,  and  openly,  notori- 
ously, peaceably,  adversely,  uninterrui)tedly, 
exclusively,  continuously,  under  a  claim  of 
right  thereto,  with  notice  and  knowledge  to 
all,  and  everybody,  and  adversely  to  the  whole 
world,  diverted  and  appropriated  and  used, 
as  aforesaid,  100  Inches,  measured  under  a 
six-Inch  pressure,  of  the  waters  of  Silver 
creek,  for  the  irrigation  of  his  said  lands  and 
for  a  beneflclal  and  useful  purpose,  and  that 
such  diversion  and  appropriation  and  use 
aforesaid  of  said  quantity  of  water  of  said 
stream  Is  and  was  necessary  and  proper 
therefor  during  all  of  said  time."  That  each 
of  the  plaintiffs,  speciflcally  and  separately 
naming  them,  has  no  Interest  or  right  in  com- 
mon with  each  other  in  the  waters  of  Silver 
creek.  "That  the  plaintiff  Annie  O.  Hough's 
husband,  Wm.  Hough,  with  said  plaintiff's 
knowledge,  approval,  and  acquiescence  and 
connivance,  together  with  plaintiff  W.  H.  Mc- 
Call,  and  defendant  Geo.  H.  Small,  during  the 
year  1889,  and  in  the  year  1900,  up  to  April 
15,  1900,  In  concert,  did  connive,  conspire, 
and  combine  to  cheat  and  defraud  the  de- 
fendant S.  A.  D.  Porter  out  of  his  rights  In 
and  to  the  waters  of  Sliver  creek,  and  that 
since  the  15th  day  of  April.  1000,  and  up  to 
the  present  time,  the  said  parties,  conspira- 
tors, have  and  still  are  contriving  unlawfully 
and  connivfng,  conspiring,  and  conil>Ining  un- 
lawfully, deceitfully,  and  wickedly,  to  de- 
prive this  defendant  of  tbe  waters  of  Silver 
creek  to  which  he  is  lawfully  and  legally  en- 
titled and  his  just  and  lawful  right  thereto 
and  therein.  That  the  said  conspiracy,  among 
otlier  things,  consisted  in  and  as  a  part  of 
said  conspiracy,  that  the  plaintiff  Hough  was 
to  commence  this  suit  which  was  the  direct 
result  of  such  conspiracy  aforesaid,  and  the 
said  defendant  Geo.  H.  Small,  under  and  by 
virtue  of  said  conspiracy  and  as  a  part  there- 
of, was  to  and  did  turn  the  water  off  above, 
and  they,  the  con.splrators  and  others,  would 
all  testify  and  claim  that  S.  A.  D.  Porter  did 
and  caused  it,  the  diversion  of  the  waters  al- 
leged;  and  said  McCall  was  to  help,  and  if 
they,  the  said  conspirators,  could  by  such 
unlawful  means  deprive  the  siild  defendant 
S.  A.  D.  Porter  of  the  water  of  Silver  creek, 


said  Small  was  then  to  turn  the  waters  down 
the  creek  so  Hough  would  get  water  which 
they  were  not  entitled  to,  and  then  Hough 
and  Small  were  to  let  McCall  have  water  to 
which  the  said  McCall  was  not  entitled  to, 
and  thereby  dry  up  this  defendant's  lands 
and  drive  this  defendant  out  of  the  country, 
which  the  said  conspirators  have  repeatedly 
threatened  so  to  do.  That  If  the  party  con- 
spirators alx>ve  named  are  allowed  their  dire 
way,  it  will  ruin  the  defendant's  lands  and 
his  home  and  this  defendant  Wherefore  de- 
fendant demands  Judgment  and  decree:  (1) 
That  plaintiffs'  said  suit  be  dismissed,  and 
that  defendant  go  hence  unharmed;  (2)  that 
the  preliminary  injunction  heretofore  issued 
herein  upon  the  filing  of  this  answer  be  dis- 
solved; (3)  for  general  relief,  and  for  such 
other  and  further  or  other  or  further  relief 
as  may  seem  meet  and  equitable  and  as  Is 
usual  In  such  cases;  and  (4)  for  general  re- 
lief and  for  costs  and  disbursements  of  suit." 

P.  W.  Jones  answers,  in  substance,  to  the 
same  effect  as  set  out  in  tbe  answer  of  S.  A. 
D.  Porter,  except  as  to  the  description  of 
lands  and  date  of  acquiring  title  thereto,  and 
character  and  date  of  Inception  of  water  right. 
The  description  of  tbe  lands  and  date  of  ac- 
quiring title  thereto  is  as  follows:  The  E. 
%  of  the  X.  W.  Vi  and  lots  1,  2,  and  3  of 
section  31,  township  27  S.,  range  15  E.  W.  M., 
1.>').42  acres;  also,  the  S.  Vi  of  the  S.  E.  H. 
tbe  S.  E.  Vi  of  the  S.  W.  Vi.  and  lots  3  and  4 
of  section  31,  township  27  S.,  range  13  E.  W. 
M.,  100.15  acres.  The  lands  are  alleged  to 
be  riparian  to  Silver  creek,  to  which  defend- 
ant's rights  attached  by  settlement  on  the 
lands  described,  October  22,  1892,  and  the 
prayer  Is  for  the  dismissal  of  the  suit,  and 
that  defendant  P.  W.  Jones  be  adjudged  to 
have  a  reasonable  use  of  the  waters  of  Sil- 
ver creek,  to  an  extent  of  flve-fourteenths  of 
an  inch  per  acre  under  a  six-Inch  pressure, 
with  costs,  etc.,  and  for  general  relief. 

P.  G.  Chrlsman  and  John  C.  Porter,  by  his 
guardian,  Jas.  C.  Porter,  demurred  to  the 
amended  complaint,  on  the  ground  that  it  did 
not  state  facts  sufficient  to  constitute  a  cause 
of  suit  against  either  of  the  defendants  nam- 
ed, and  for  the  further  reason  that  it  is  im- 
certain.  In  that  it  cannot  be  ascertained  there- 
from where  or  by  wliat  means  the  plaintiff 
Hough  or  plaintiff  Conley,  or  either  of  them, 
diverted  or  appropriated  the  waters  of  Silver 
creek,  or  the  size  or  the  capacity  of  the  ditch 
or  ditches,  or  the  location  thereof.  The  de- 
murrer was  overruled.  An  answer  was  filed 
by  them,  which,  after  the  usual  specific  de- 
nials, avers:  That  the  cause  of  suit  did  not 
accrue  within  ten  years  before  the  commence- 
ment thereof.  That  John  0.  Porter,  since 
July  9,  1884,  has  been  and  is  the  owner  of  the 
8.  %  of  the  N.  W.  Vi  of  section  24,  and  the 
N.  E.  %  of  section  2.%  township  28  S.,  range 
14  E.  W.  M.,  containing  320  acres  of  land,  all 
of  which  Is  agricultural,  arable,  etc.,  and 
which  he  has  cultivated  at  all  times  since 
July,  1884.  That  P.  G-  Chrlsman  now  Is  the 
owner,  and  he  and  bis  grantors  have  been  at 
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all  tlmeg  the  owners  since  1884,  of  the  W.  % 
of  the  8.  £?.  M,  and  the  S.  E.  ^  of  the  S.  W. 
^,  and  aU  that  part  of  the  N.  B.  %  of  the  S. 
W.  %,  except  the  tract  upon  which  the  town 
of  Silver  Lake  Is  situated,  section  22,  town- 
ship 28  S.,  range  14  B.  W.  M.,  containing 
about  140  acres  of  land,  all  of  which  Is  agrl- 
cnltural,  requiring  Irrigation,  etc.  That  all 
of  the  lands  of  the  defendants  described  are 
arid,  and  during  the  months  of  May,  Jnne, 
July,  August,  September,  and  October  of  each 
year  require  Irrigation  In  order  to  produce 
crops  thereon.  That  SOyer  creek  Is  a  natural 
stream  of  water  flowing  through  defendants' 
lands  In  well-defined  banks  and  channels. 
That  tn  the  year  1886,  defendants  John  O. 
Porter  and  P.  G.  Chrisman,  at  a  point  above 
their  lands,  and  by  means  of  dams  and 
ditches,  diverted  and  appropriated  218  Inches 
of  water  therefrom  to  and  upon  the  lands 
described  as  belonging  to  them  for  the  Irri- 
gation thereof  and  for  domestic  uses.  That 
their  use  of  the  water  has  been  continuous 
since  the  date  named,  and  in  accordance  with 
a  general  custom  which,  ever  since  the  year 
1870,  has  been  and  Is  in  force  among  the 
people  in  and  around  Silver  creek,  under 
which  it  was  usual  to  appropriate,  divert,  and 
use  the  water,  by  means  of  dams,  head  gates, 
and  ditcties,  etc.  That  none  of  the  plalntUfs 
bare  any  interest  in  common  with  each  other 
In  the  waters  of  Silver  creek.  "That  they 
and  their  predecessors  in  interest  herein  dar- 
ing the  period  of  over  17  years  and  more 
next  last  past,  and  openly,  notoriously,  peace- 
ably, adversely,  uninterruptedly,  exclusively, 
continuously  under  a  claim  of  right  thereto, 
with  notice  and  knowledge  to  all,  and  every- 
body, and  adversely  to  the  whole  world,  di- 
verted and  appropriated  and  used,  as  afore- 
said, 218  inches,  measured  under  a  six-inch 
pressure,  of  the  waters  of  Silver  creek,  for 
the  irrigation  of  their  said  lands,  and  for  a 
beneficial  and  useful  purpose,  and  that  such 
diversion  and  appropriation  and  use  as  afore- 
said of  said  quantity  of  water  of  said  stream 
is  and  was  necessary  and  proper  therefor 
during  all  of  said  time.  Wherefore  defend- 
ants demand  judgment  and  decree:  (1)  That 
plaintiffs'  said  suit  be  dismissed,  and  that 
defendants  go  hence  unharmed ;  (2)  that  said 
defendants  be  adjudged  to  have  a  right  to  di- 
vert, appropriate  and  use  218  inches,  measur- 
ed under  a  slx-lncb  pressure,  of  the  waters 
of  Silver  creek,  through  and  by  means  of  the 
dam  and  ditch  described  in  this  answer;  (3) 
for  general  relief,  and  for  such  other  and  far- 
ther or  other  or  further  relief  as  may  seem 
meet  and  equitable  and  as  Is  usual  in  such 
cases;  and  (4)  for  general  relief,  and  for 
costs  and  disbursements  of  suit" 

George  H.  Small,  in  his  answer,  after  the 
usual  specific  denials  for  affirmative  defenses 
alleges:  That  for  more  than  10  years  prior 
t&  the  commencement  of  the  suit  be  has  tieen 
and  is  the  owner  and  in  possession  of  the  B. 
%  of  section  0,  the  S.  %  and  the  N.  W.  %  of 
section  10,  the  W.  ^  of  the  N.  W.  34  and  the 
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N.  %  of  the  S.  W.  U,  and  the  N.  B.  %  of 
the  S.  W.  %,  and  the  S.  W.  %  of  the  N.  W. 
^  of  section  11,  all  of  section  15  except  the 
S.  W.  %  of  the  N.  W.  %,  the  N.  %  of  the 
N.  B.  ^.  of  section  16  and  the  N.  E.  ^,  and 
the  B.  %  of  the  N.  W.  %  of  section  22,  all 
in  township  28  S.,  range  14  E.  W.  M.  That 
the  lands  described  were  arid,  requiring  irri- 
gation, and  that  Silver  creek  Is  a  natural 
stream  of  water  flowing  through  the  same 
in  well-defined  banks  and  channels.  "That 
more  than  10  years  prior  to  the  commence- 
ment of  this  suit,  and  while  all  of  the  lands 
upon  said  Silver  creek  were  owned  by  the 
United  States  or  the  state  of  Oregon,  this  de- 
fendant appropriated  from  the  said  lands  of 
the  United  States  and  the  state  of  Oregon 
and  diverted  and  carried  away  from  said 
Silver  creek  800  inches  of  the  waters  of  said 
stream  (computed  by  miner's  measurement 
under  a  six-inch  pressure)  by  means  of  dams 
and  ditches,  and  carried  the  same  to  and 
upon  his  said  lands,  and  during  all  of  said 
time  has  used  all  of  said  water  in  irrigating 
said  lands,  and  has  so  used,  occupied,  and 
possessed  said  800  Inches  of  water  in  an  open, 
notorious,  conspicuous,  and  continuous  man- 
ner, during  all  of  said  time,  claiming  to  own 
the  same  as  against  all  the  world,  and  that 
all  of  said  water  Is  and  was  necessary  for 
the  successful  Irrigation  of  said  lands  so  as 
to  cause  crops  to  grow  and  mature  thereon. 
That  the  diversion,  use,  and  appropriation 
of  said  water  by  the  defendant,  as  afore- 
said, was  made  long  prior  to  any  use,  diver- 
sion, or  appropriation  of  any  of  the  waters 
of  said  stream  by  either  or  any  of  the  plain- 
tiffs or  defendants,  and  long  prior  to  any 
ownership  or  occupation  of  any  of  the  lands 
upon  said  stream  by  either  or  any  of  the 
plaintiffs  or  defendants  or  their  grantors. 
Wherefore  the  defendant  prays  that  It  be 
decreed  herein  that  this  defendant  Is  the  ab- 
solute owner  of  800  inches,  miner's  measure- 
ment under  a  six-inch  pressure,  of  the  waters 
of  said  Silver  creek;  that  this  defendant 
have  Judgment  for  bis  costs  and  disburse- 
ments herein;  and  for  sach  other  and  fur- 
ther relief  as  to  the  court  may  seem  just  and 
equitable." 

B.  F.  Lane  and  Jennie  Lane,  after  the  usa- 
al  specific  denials,  aver:  That  the  cause  of 
suit  in  favor  of  each  of  the  plaintiffs  did  not 
accrue  within  10  years  before  the  commence- 
ment of  this  suit  That  B.  F.  Lane  and  Jen- 
nie Lane,  husband  and  wife,  and  B.  F.  Iiane 
is  the  owner,  and  has  been  since  March,  1890, 
of  the  N.  B.  \i  of  section  18,  township  28  S., 
range  15  E.  W.  M.,  containing  160  acres; 
and,  also,  the  E.  %  and  lots  1  and  2  of  the 
N.  W.  %  of  section  18,  township  28  S.,  range 
16  B.  W.  M.,  containing  159.9G  acres  of  agri- 
cultural land,  requiring  irrigation  to  make 
it  productive.  That  from  and  after  March, 
1800,  defendant  has  possessed,  cultivated,  oc- 
cupied, used,  and  improved  all  of  said  lands, 
and  during  all  the  time  since  has  harvested 
annually  therefrom  large  and  valuable  cropa^ 
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etc.  TJiat  the  Irrigation  season  In  the  vicini- 
ty of  the  land  Is  from  April  to  October,  in- 
clusive, during  which  time  Irrigation  Is  nec- 
essary to  the  productiveness  of  said  premises. 
That  the  lands  described  are  situated  upon 
Bunyard  Branch  of  Sliver  creek,  ui)on  which 
they  are  riparian  owners.  That  the  branch 
referred  to,  having  flowed  In  well-deflned 
channels  through  the  premises  described, 
from  time  Immemorial,  and  by  reason  of  the 
natural  flow,  seepage,  and  percolation  of  the 
Bunyard  Branch  through  its  lands,  they  are 
Irrigated,  moistened,  made  fertile  and  valu- 
able, and  defendants  are  entitled  to  a  reason- 
able use  of  the  waters  of  said  stream  by  rea- 
son of  their  riparian  ownership  of  the  lands 
described  and  need  the  waters  thereof  for 
irrigation  and  "stock  water."  That  four-fif- 
teeutlis  of  an  Inch,  measured  under  a  six-Inch 
pressure.  Is  necessary  per  acre  for  such  Irri- 
gation ;  the  same  being  a  reasonable  and  nec- 
essary amount  thereof.  That  each  of  the 
plaintiffs  have  no  Interest  In  common  with 
the  other  In  the  subject-matter  of  the  suit. 
A  decree  Is  demanded:  (1>  That  the  suit  be 
dismissed;  (2)  that  defendants  be  adjudged 
a  reasonable  use  of  the  waters  of  Silver  creek 
to  an  extent  of  four-flfteenthg  of  an  Inch  of 
water  per  acre;  and  (3)  for  general  relief, 
such  as  may  be  deemed  equitable,  etc. 

Luclnda  Egll,  after  the  usual  denials  and 
averments  In  reference  to  the  character  of 
the  land  that  requires  Irrigation,  etc.,  alleges: 
"That  for  more  than  10  years  prior  to  the 
commeuccmi^nt  of  this  suit  defendant  and  her 
grantors  have  been  the  owners  and  In  pos- 
ses.sion  of  the  following  described  real  es- 
tate: The  8.  W.  %  of  section  28,  and  the  E. 
%  of  the  S.  E.  %  of  section  29,  and  the  S. 
Vi  of  the  N.  W.  %  and  the  N.  W.  V*  of  the 
8.  W.  1/4,  and  the  N.  W.  Vi  of  the  N.  W.  V* 
of  section  33.  all  In  township  28  S.,  range  14 
E.  W.  M.  That  more  than  10  years  prior 
to  the  commencement  of  this  suit,  while  all 
the  lands  above  defendant  and  all  the  lands 
claimed  by  the  plaintiffs  were  government 
lands  or  belonging  to  the  state  of  Oregon, 
the  defendant  appropriated  from  the  said 
lands  of  the  United  States  and  the  state  of 
Oregon,  and  diverted  and  carried  away  from 
said  stream,  about  200  inches,  miner's  meas- 
urement, under  a  six-Inch  pressure,  of  the 
waters  of  said  stream  by  means  of  dams  and 
ditches,  and  carried  the  same  to  and  upon  de- 
fendant's said  lands,  and  there  used  the  same 
and  all  thereof  for  the  purposes  of  irrigation, 
and  has  continued  to  po  us<>  all  of  said  water 
openl.v,  notoriously,  continuously  during  all 
of  said  time,  claiming  the  right  so  to  do 
as  against  all  the  world  without  Interruption 
or  protest  from  any  one,  and  all  of  the  said 
water  was  and  Is  necessary  for  said  purposes. 
That  said  diversion  and  use  of  said  water  by 
the  defendant  was  made  i)rlor  to  any  diver- 
sion or  use  of  the  waters  of  said  Sliver  creek 
by  any  of  the  plaintiffs  or  defendants  or 
their  grantors  or  prede<'essors  in  interest. 
Wherefore  the  defendant  prays  that  it  be 
decreed  herein  that  this  defendant  is  the  ab- 


solute owner  of  200  inches  of  water  of  said 
Silver  creek,  miner's  measurement,  under  a 
six-Inch  pressure;  that  this  defendant  have 
Judgment  for  her  costs;  and  for  such  otlier 
and  further  relief  as  to  the  court  seems  Just 
and  right." 

John  C.  Porter,  by  his  guardian,  Jas.  C. 
Porter,  after  the  overruling  of  a  demurrer 
to  the  comi)laliit,  answered.  In  substance,  the 
same  as  8.  A.  D.  I'orter,  and  for  an  affirma- 
tive defense  alleges  that  on  December  6,  lUOO, 
in  Lake  county,  Or.,  John  0.  Porter  was  ad- 
Judged  insane,  and  Jas.  C.  Porter  appointed 
his  guardian;  that  John  C.  Porter  is  the 
owner,  and  he  and  his  grantors  since  April, 
1873,  have  owned  the  N.  ^  of  section  14, 
township  28  8.,  range  14  E.  W.  M.,  containing 
320  acres  of  land;  that  at  all  times  since 
April,  1874,  he  and  his  grantors  liave  culti- 
vated, occupied,  and  improved  the  lands  de- 
scribed, annually  harvesting  large  crops 
therefrom  by  means  of  irrigation,  without 
which  the  lands  would  be  worthless;  that 
the  lands  described  are  riparian  to  Silver 
creek  and  Bunyard  Branch  thereof;  that 
Bunyard  Branch,  when  unobstructed,  flows 
in  its  natural  channel  through  his  land  and 
naturally  Irrigates  the  same,  and  from  time 
immemorial  has,  in  well-deflned  banks  and 
channels,  flowed  through  his  premises  and 
by  reason  of  such  natural  flow,  seepage,  and 
percolation,  has  irrigated  the  greater  portion 
of  the  lands  described;  that  defendant  uses 
and  needs  the  waters  of  said  stream  for  ir- 
rigation and  stock  water,  and  four-fifteenths 
of  an  inch  of  water  per  acre,  measured  under 
a  six-Inch  pressure,  is  necessary  and  reason- 
able for  the  Irrigation  of  the  said  lands ;  that 
at  all  times,  except  when  interrupted  by 
dams  and  head  gates  and  ditches  leading 
therefrom  and  placed  therein  by  defendant 
and  his  grantors  for  the  purpose  of  Irriga- 
tion upon  the  premises,  the  waters  of  Silver 
creek  and  branches,  in  their  natural  chan- 
nels, flow  uiK)n  the  premises  described,  by 
reason  of  which  seepage  and  percolation  the 
dams,  head  gates,  and  ditches  leading  there- 
from Irrigate,  moisten,  and  make  fertile  and 
valuable  a  large  portion  of  defendant's  land, 
and  all  of  which  are  nece88ar.v  for  Irriga- 
tion, to  the  extent  of  four-fifteenths  of  an  Inch 
per  acre;  and  that  none  of  the  plaintlflTs 
have  any  Interest  or  right  in  common  with 
each  other.  A  decree  Is  demanded:  (1)  That 
the  suit  be  dismissed ;  (2)  that  defendant  be 
adjudged  to  have  a  reasonable  use  of  the  wa- 
ters of  the  main  branch  of  Silver  creek,  to 
the  extent  of  four-fifteenths  of  an  Inch  of  wa- 
ter per  acre ;  (3)  that  defendant  be  adjudged 
a  reasonable  use  of  the  waters  of  Bunyard 
Branch  In  the  same  amount ;  (4)  for  general 
relief,  such  as  may  be  deemed  equitable,  etc. : 
(.5)  that  It  be  adjudged  and  decreed  that  Sil- 
ver creek  divides  as  alleged,  and  forms  what 
Is  known  as  the  Main  Branch  and  Bunyard 
Branch,  and  that  Bunyard  Branch  has  at 
all  times  flowed  and  now  flows  one-third  of 
the  waters  of  Silver  creek,  and  that  it  be  per- 
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mitted  to  contlnne  In  tbe  same  proportion 
without  interruption  or  diminution  in  tbe 
proportions  averred. 

F.  M.  Chrisman,  after  tlie  usual  denials,  as 
an  afflnnntire  defense,  avers  tliat  tbe  cause 
of  suit  in  favor  of  eacb  of  tbe  plaintiffs  did 
not  awrue  witbin  10  years  before  the  com- 
mencement thereof;  that  at  all  times  since 
February  21,  1800,  defendant  has  been  and 
is  tbe  owner  of  tbe  S.  E.  Vt  of  section  12, 
township  28  S.,  range  14  E.  W.  M.,  contain- 
ing 100  acres  of  land,  all  of  which  are  agri- 
cultural in  character  and  required  irrigation 
to  make  them  productive,  and  are  situated  on 
the  banks  of,  and  are  riparian  to,  Buuyard 
Branch  of  Silver  creek,  and  during  tbe 
months  of  from  April  to  October,  inclusive, 
are  necessary  for  the  Irrigation  of  the  lands 
described;  that  none  of  the  plaintiffs  have 
any  interest  or  right  in  common  with  each 
other  in  or  to  tbe  waters  of  Silver  creek,  or 
its  branches.  A  decree  is  demanded  that  tbe 
suit  be  dismissed,  that  defendant  be  adjudged 
to  have  a  reasonable  use  of  tbe  waters  of 
Silver  creek,  to  an  extent  of  four-flfteentbs  of 
an  inch  per  acre,  and  for  general  relief. 

Mary  C.  Brown,  after  the  usual  denials, 
complains  that  the  cause  of  suit  did  not 
accrue  within  10  years  before  the  commence- 
ment thereof;  that  at  all  times  since  No- 
vember 21,  1802,  defendant  has  been  and 
is  tbe  owner  of  the  S.  E.  %  of  section  81, 
township  27  S.,  range  15  E.  W.  M.,  containing 
IGO  acres  of  land,  ail  of  which  is  valuable 
agricultural  land,  arid  In  character,  and 
requiring  irrigation  from  April  to  Octol)er 
of  each  year  to  make  tbe  lands  productive, 
which  lands  are  situated  upon,  and  riparian 
to,  Silver  creek ;  and  that  none  of  the  plain- 
tlfTs  have  any  interest  or  right  in  common 
with  each  other  to  the  waters  of  said  stream ; 
and  prays  for  a  detjree,  to  the  effect  tiiat 
the  suit  be  dismissed,  that  defendant  be 
awarded,  as  a  reasonable  use  of  the  waters 
of  tbe  stream,  five-fourteenths  of  an  inch  of 
water  per  acre,  and  for  general  relief. 

C.  C.  Jackson,  after  the  usual  denials,  says 
that  the  cause  of  suit  did  not  accrue  within 
10  years  before  its  commencement;  that  he 
at  all  times  since  the  year  1886  was,  has 
been,  and  is  tbe  owner  of  tbe  N.  E.  %  of  sec- 
tion 12,  township  28  S.,  range  14  E.  W.  M.. 
containing  100  acres  of  land,  all  of  whU-b 
is  valuable  agricultural  land,  requiring  irri- 
gation during  the  months  of  April  to  Octo- 
ber of  each  year  to  make  them  productive; 
that  it  is  situated  upon,  and  riparian  to, 
Conley  Branch  of  Silver  creek,  the  seepage 
and  percolation  from  which  serves  to  irri- 
gate, moisten,  and  make  fertile  and  valuable 
the  greater  portion  of  the  lands  named,  and 
by  renson  of  which  defendant  is  entitled  to 
a  reasonable  use  of  the  waters  of  the  stream 
for  irrigation  and  domestic  purposes,  to  tbe 
extent  of  four-flfteenths  of  an  inch  per  acre; 
and  that  none  of  the  plaintiffs  have  any  in- 
terest or  right  in  common  with  eacb  other  to 
tbe  waters  of  Silver  creek  or  ite  branches. 
A  decree  is  asked  for  dismissal  of  the  suit, 


and  that  defendant  be  awarded  four-fif- 
teenths of  an  inch  of  water  per  acre,  and  for 
general  relief. 

C.  E.  McKune,  for  answer,  after  tbe  usual 
denials,  alleges  that  the  cause  of  suit  did  not 
accrue  within  10  years  before  its  commence- 
ment; that  at  all  times  since  February  28, 
1900,  defendant  has  been  and  is  tbe  owner 
of  tbe  N.  B.  %  of  section  31,  township  27 
8.,  range  14  E.  W.  M.,  containing  100  acres, 
all  of  which  are  agricultural  lands,  arid 
in  character,  and  requiring  irrigation  to  make 
them  productive,  and  are  situated  upon,  and 
riparian  to.  Silver  creek,  wliich  stream  natu- 
rally Irrigates  portions  of  the  lands  named, 
and  by  reason  of  such  natural  flow,  seepage, 
and  percolation,  tlte  greater  portion  thereof 
are  irrigated  and  made  fertile  and  valuable, 
for  which  defendant  is  entitled  to  a  reason- 
able use  of  the  waters  of  the  stream  by  rea- 
son of  his  riparian  ownership,  to  the  extent 
of  five-fourteenths  of  an  Inch  of  water  per 
acre;  that  none  of  the  plaintiffs  have  any 
interest  or  right  in  common  with  respect  to 
each  other  in  respect  to  the  subject-matter  of 
the  suit ;  and  asks  for  a  decree  to  the  effect 
that  the  suit  be  dismissed,  and  defendant  be 
awarded  five-fourteenths  of  an  Inch  of  water 
per  acre,  and  for  general  relief. 

The  Occidental  Land  A  Improvement  Com- 
pany, for  answer,  after  the  usual  denials  al- 
lies: That  the  cause  of  suit  In  favor  of  plain- 
tiffs did  not  accrue  witbin  10  years  before  its 
cMnmencement.  That  defendant  Is  a  corpora- 
tion, and  at  all  times  since  the  year  1874 
defendant  and  its  grantors  have  been  and 
are  the  owners  of  certain  lands  In  Lake  county, 
Or.,  particularly  described  as  follows:  First 
tract,  No.  1,  to  wit:  The  S.  %  of  the  N.  %, 
S.  ^  of  section  16;  tbe  N.  %,  N.  %  of  the 
S.  %,  and  tbe  S.  %  of  the  S.  W.  %  of  seo- 
Oon  21 ;  the  W.  %  of  the  N.  W.  %,  section 
22.  and  tbe  S.  l^  of  the  N.  B.  M.  the  N.  W. 
%  of  the  S.  E.  %,  and  the  N.  B.  V4,  of  the  S. 
W.  %  of  section  20— all  in  township  28  S., 
range  14  E.  W.  M.,  containing  1,320  acres. 
And  the  second  tract.  No.  2,  to  wit:  The  N. 
%  and  the  N.  %  of  the  S.  %  of  section  2, 
in  township  28  S.,  range  14  B.  W.  M. ;  the  S. 
Ms  of  the  S.  %.  the  N.  B.  %  of  tbe  S.  E.  Vt. 
and  the  R  %  of  tbe  N.  B.  %  of  section  35 ;  the 
S.  B.  %  of  tbe  S.  E.  %  of  section  34;  and  the 
S.  %  of  the  S.  E.  %,  section  20— all  In  town- 
ship 27  S.,  range  14  E.  W.  M.,  containing 
880  acres  of  land.  That  all  the  lands  de- 
scribed are  agricultural  in  character,  re- 
quiring irrigation  to  make  them  productive, 
and  since  the  year  1874  they  have  been 
cultivated,  occupied,  used,  and  Improved,  and 
crops  annually  harvested  therefrom,  and  re- 
quire irrigation  from  April  to  October  of 
each  year  to  make  them  productive.  That 
tbe  lauds  are  situated  upon,  and  riparian  to. 
Silver  creek.  That  in  the  year  1875  the  de- 
fendant corporation's  grantors  diverted  and 
appropriated,  and  at  all  times  since  have 
appropriated  and  used  of  the  waters  of  Silver 
creek  in  tbe  irrigation  of  the  portion  of  lauds 
described  In  tract  No.  1,  not  naturally  ir- 
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rigated  by  said  stream,  S86  inches,  tinder  a 
six-Inch  pressure,  by  means  of  dams  and 
ditches,  by  the  use  of  which  valuable  crops 
have  been  produced  thereon,  and  at  the  time 
of  the  appropriation  referred  to,  all  the  lands 
on  Sliver  creek  were  public  lands  belonging 
to  the  government  of  the  United  States  and 
to  the  state  of  Oregon.  That  none  of  the 
plaintlfFs  have  any  Interest  or  right  In  com- 
mon to  the  waters  of  Sliver  creeic  with 
all  or  any  of  the  other  plalntiffa  A  decree 
Is  demanded  to  the  effect  that  the  salt  be 
dismissed;  that  defendant  coriwratlon  be 
adjudged  a  reasonable  use  of  the  waters  of 
Silver  cre^  to  the  extent  of  eight-fourteenths 
of  an  inch  of  water  per  acre  on  all  the 
lands  possessed  by  It;  and  that  the  right  to 
the  use  of  the  water  to  the  extent  named  be 
decreed  sut)erior  to  any  right  or  claim  by  de- 
fendants of  either  of  them,  and  for  such 
general  relief  as  may  be  deemed  Just  and 
eaultnble,  etc. 

E.  K.  Henderson,  after  the  usual  denials, 
alleges  that  for  more  than  10  years  prior 
to  the  commencement  of  the  suit  defendant 
has  been  and  is  the  owner  and  in  possession 
of  all  of  section  J,  township  28  S.,  range 
14  B.,  except  the  S.  W.  %  of  the  S.  W.  %,  all 
of  sections  6  and  7,  and  the  W.  %  of  section 
8,  and  lots  1,  2,  8,  8,  and  9,  In  section  17, 
township  28  S.,  range  16  B.  W.  M.,  aU  of 
which  lands  are  meadow  and  grass  lands  and 
arid  lu  character,  requiring  irrigation  to 
make  them  prodnctlve,  and  are  situated  up- 
on, and  riparian  to,  Sliver  creek,  requiring 
one  inch  of  water  per  acre,  miner's  measure- 
ment, for  the  pn^)er  irrigation  thereof,  for 
which  a  decree  is  demanded  that  defendant 
be  decreed  and  entitled  to  the  use  of  2,350 
miner's  inches  of  the  waters  of  Silver  creek 
for  the  use  of  the  lands  described,  and  for 
general  relief. 

Geo.  Durand,  for  answer,  after  the  usual 
denials,  admits  the  "acts  of  the  defendant 
S.  A.  D.  Porter  as  alleged  in  the  complaint, 
and  the  effect  thereof,"  and  avers  that  for 
more  than  10  years  prior  to  the  commence- 
ment of  this  suit  defendant  and  his  grantors 
have  been  the  owners,  and  In  possession,  of 
the  S.  B.  %  of  the  S.  W.  %  of  section  18,  and 
the  N.  %  of  the  N.  W.  %,  and  the  S.  W.  14 
of  the  N.  W.  Vi,  and  the  S.  W.  %  and  the  S. 
%  of  the  S.  E.  14  of  section  19,  and  the  N. 
E.  %  and  the  B.  ^A  of  the  N.  W.  %  of  section 
30,  in  township  30  S.,  range  14  E.  W.  M.,  all 
of  which  lands  are  agricultural  In  character, 
requiring  Irrigation  to  make  them  produc- 
tive, etc.,  and  are  situated  upon,  and  ripa- 
rian to,  Silver  creek;  that  more  than  10 
years  prior  to  the  commencement  of  this  suit, 
when  all  the  lands  bordering  upon  the  stream 
were  the  property  of  the  United  States  and 
of  the  state  of  Oregon,  defendant  appro- 
priated and  diverted  from  Silver  creek,  for 
the  irrigation  of  the  premises,  250  inches 
of  water,  and  has  continued  so  to  use  all  of 
that  amount  openly,  notoriously,  and  con- 
tinuously, without  interruption,  claiming  the 
right  to  do  so  as  against  all  the  world;  that 


the  use  thereof  was  necessary  for  irrigation 
purposes,  and  was  made  prior  to  any  diver- 
sion or  use  of  any  of  the  waters  of  the  stream 
by  any  of  the  plaintiffs  or  defendants  or 
their  grantors  or  predecessors  In  Interest 
And  demands  a  decree  to  the  effect  that  he 
is  the  absolute  owner  of  250  inches  of  the 
waters  of  Silver  creek,  and  for  general  relief^ 

E.  D.  Lutz,  for  answer,  after  the  usual  de- 
nials, avers  that  he  is  the  owner  of  the  El  % 
of  the  N.  E.  %.  and  the  W.  %  of  the  N.  B. 
%,  and  the  E.  ^  of  the  N.  W.  %  of  section 
15,  township  28  S.,  range  14  E.  W.  H.,  and 
the  N.  E.  %  of  section  10,  township  28  S., 
range  14  E.  W.  M.,  all  In  Lake  coimty.  Or., 
and  containing  400  acres  of  land,  and  has 
been  sach  owner  at  all  times  since  1890;  Omt 
tbe  lands  described  are  arid  in  cliaract»',  re- 
qnlring  irrigation  to  make  them  productive, 
and  are  situated  upon,  and  riparian  to.  Silver 
creek;  that  defendant  and  bis  grantors,  by 
means  of  dams  and  ditches,  have  diverted, 
used,  and  appropriated  large  quantities  of 
water  from  Silver  creek  in  the  irrigation  of 
the  premises  described  for  more  than  15 
years  next  before  the  commencement  of  tills 
suit.  And  demands  a  decree  to  the  effect 
that  he  be  adjudged  to  have  the  right  to  take 
from  the  stream  a  sufficient  quantity  of  wa- 
ter for  the  irrigation  of  his  land,  and  for 
general  relief. 

Walter  C.  Buick,  Corinna  Buick,  Lulu  Co- 
rum  La  Brie,  Isa  M.  Comm,  a  minor,  by  !•. 
F.  Conn,  guardian  ad  litem,  Jewell  D.  Comm, 
a  minor,  by  L.  F.  Conn,  guardian  ad  litem, 
and  J.  M.  Small,  after  the  nsual  denials,  in 
substance  aver:    That  at  ail  times  since  the 

day  of ,  1884,  Walter  C.  Bnlck 

and  his  grantors  have  been  the  owners  and 
in  possession  of  and  entitled  to  the  posses- 
sion of  the  S.  W.  %  of  section  14,  township 
28  S.,  range  14  B.  W.  M.,  wliich  are  natural- 
ly dry  and  arid  lands,  and,  without  artificial 
irrigation,  are  unproductive.  That  the  r^ 
mainder  of  the  lands,  viz.,  the  N.  W.  %  of 
the  S.  W.  %,  and  the  N.  %  of  the  N.  Bu  % 
of  the  a  W.  %  of  said  section  14,  are  mead- 
ow lands,  but  of  such  character  that  a  flow  of 
one  inch  of  water  per  acre  is  necessary  for 
the  proper  irrigation  thereof,  requiring  IflO 
inches  to  irrigate  the  entire  premises  daring 
the  months  of  May,  June,  and  July,  which 
amount  Is  a  reasonable  use  for  the  purposes 
named.  That  for  more  than  10  years  prior 
to  the  commencement  of  the  salt,  while  all 
the  lands  on  Silver  creek  and  its  various 
branches  were  owned  by  the  United  States 
and  the  state  of  Oregon,  defendant  Buick 
and  his  grantors,  by  means  of  dams,  ditches, 
etc.,  diverted  and  appropriated  from  Silver 
creek  250  Inches  of  the  waters  of  the  stream 
to  and  upon  said  lands,  and  during  all  of  the 
time  mentioned  have  so  used,  occupied,  and 
possessed  250  inches  thereof  in  an  open,  no- 
torious, conspicuous,  and  continuous  manner, 
claiming  to  own  the  same  against  the  world, 
all  of  which  was  and  is  necessary  for  the  suc- 
cessful Irrigation  of  the  property  described, 
and  ail  of  which  diversion,  use,  and  appiO' 
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prlatlon  by  defendant  and  bis  grantors  were 
made  prior  to  any  use,  dlverelon,  or  appro- 
priation thereof  by  either  or  any  of  the  plain- 
tiffs or  defendants,  and  prior  to  any  owner- 
ship or  occupancy  of  any  lands  on  the  stream 
by  either  or  any  of  the  plalutlfTs  or  defend- 
ants and  their  grantors,  except  the  defend- 
ants Corlnna  Bulck,  Lulu  Coram  La  Brie, 
Isa  M.  Corum,  and  Jewell  D.  Coram,  and 
their  grantors,  and  the  defendant  J.  M. 
Small  and  his  grantors;  they  and  each  of 
thoui  and  their  grantors  having  appropriated 
and  diverted,  In  conjunction  and  simulta- 
neously with  this  defendant  and  his  grantors, 
certain  of  the  waters  of  said  stream.  That 
such  use  of  all  the  water  by  defendant  Wal- 
ter C.  Bulck  and  his  grantors  has  been  unin- 
terrupted and  exclusive  and  adverse  to  all 
the  world  all  of  said  time.  That  at  all  times 
since  1884  defendant  Corlnna  Bulck  and  her 
grantors  have  been  the  owners,  and  In  posses- 
sion and  entitled  to  the  possession,  of  the  S. 
B.  Vi  of  section  14,  township  28  S.,  range  14 
E.  W.  M.,  all  of  which,  except  the  N.  %  of 
the  N.  1/^  of  the  S.  E.  V4,  of  said  section  14. 
are  naturally  meadow  lands,  but  of  such 
character  as  to  be  unproductive  and  unprofit- 
able without  Irrigation,  and  all  the  lands 
mentioned  are  situated  upon,  and  riparian  to. 
Sliver  creek,  and  require  one  inch  i)er  acre 
of  the  waters  thereof  for  their  proper  irriga- 
tion, making  necessary,  in  the  aggregate,  160 
inches  during  the  months  of  May,  June,  and 
July  of  each  year  for  their  proper  irrigation. 
That  for  more  than  10  years  prior  to  the 
commencement  of  the  suit,  and  while  all  the 
lands  on  Silver  creek  and  its  various  branch- 
es were  public  lands  of  the  United  States  or 
property  of  the  state  of  Oregon,  defendant 
Corlnna  Bnick  and  her  grantors  diverted  and 
appropriated  from  the  stream  at  a  point 
above  their  premises,  by  means  of  dams, 
ditches,  etc.,  to  and  upon  the  property  de- 
scribed, and  during  all  of  the  time  mentioned 
she  and  her  grantors  have  used  all  of  the 
waters  in  the  irrlRntlon  thereof  and  have  so 
used,  occupied,  and  possessed  250  inches  of 
water  In  an  open,  notorious,  conspicuous,  and 
continuous  manner  during  nil  of  said  period 
and  claiming  to  own  the  same  as  against  the 
world,  and  that  all  is  necessary  for  the  suc- 
cessful irrigation  of  said  lands  to  the  grow- 
ing and  maturing  of  crops  thereon.  That  all 
of  the  diversion  and  appropriation  was  prior 
to  that  of  the  diversion  of  any  of  the  waters 
of  Silver  ci-eek  by  either  or  any  of  the  plain- 
tiffs or  defendants,  and  long  prior  to  any 
ownership  or  occupancy  of  any  other  lands 
upon  the  stream  by  either  or  any  of  the  de- 
fendants or  their  grantors,  excepting  the  de- 
fendants Walter  C.  Bulck.  Isa  M.  Corum,  Lulu 
Corum  La  Brie,  Jewell  D.  Corum,  and  J.  M. 
Small,  and  their  grantors,  and  they  and  each 
of  their  grantors  have  appropriated  and  di- 
verted, in  conjunction  and  simultaneously 
with  this  defendant  and  her  grantors,  certain 
of  the  waters  of  said  stream,  and  such  use  of 
all  the  waters  by  defendant  Corlnna  Bulck 
and  her  grantors  has  been  uninterrupted,  ex- 


clusive, and  adverse  to  all  the  world  during 
all  of  said  time.  That  Isa  M.  Corum,  Jewell 
D.  Corum,  and  Lulu  Corum  La  Brie  are  ten- 
ants In  common  and  Joint  owners  of  the  W. 
%,  and  the  N.  %  of  the  N.  EJ.  %  of  section 
IS.  and  the  N.  %  of  the  N.  E.  %  of  section 
24,  township  28  S.,  range  14  B.  W.  M.,  and 
they  and  their  grantors  at  all  times  since  the 

day  of  ,  1884,  have  been  the 

owners  of  said  premises.  This  Is  followed 
by  similar  averments  to  those  contained  In 
the  answer  of  Walter  Bulck  and  Corlnna 
Bulck,  except  that  they  claim  in  the  aggre- 
gate 480  inches,  miner's  measurement,  of  the 
waters  of  the  stream  for  the  irrigation  of  the 
premises,  during  the  months  of  May,  June, 
and  July,  and  10  years'  adverse  possession  to 
the  use  of  250  Inches  of  the  waters  of  the 
stream,  and  that  their  diversion  and  use  and 
appropriation  is  prior  to  that  of  any  of  the 
plaintlCFs  or  defendants,  except  Walter  Bulck, 
Corlnna  Bulck,  and  J.  M.  Small,  as  to  whom 
It  Is  averred  the  appropriation  and  diversion 
was  made  in  conjunction  and  simultaneously. 
That  J.  M.  Small  and  his  grantors  have  been 
the  owners  and  in  possession  at  all  times 

since  the day  of ,  1884,  of  the 

a  %  of  the  N.  B.  Vi,  and  the  S.  B.  %  of 
section  13,  and  the  N.  %  of  the  N.  B.  %,  and 
the  S.  E.  %  of  the  N.  E.  %  of  section  24, 
township  28  S.,  range  14  B.  W.  M.,  and  the 
S.  W.  %  of  section  18,  and  the  N.  W.  %  of 
section  19,  township  28  S.,  range  15  B.  W.  M., 
all  of  which  lands  are  agricultural  lu  char- 
acter aud  situated  upon  the  channels  of  Sil- 
ver creek  and  Its  branches,  as  to  which  they 
are  riparian  and  require  one  inch  of  water 
per  acre  under  six-Inch  pressure  for  the  prop- 
er Irrigation  thereof,  during  the  months  of 
M«y,  June,  and  July  of  each  year.  This  Is 
followed  by  an  allegation  of  10  years'  ad- 
verse possession  to  the  extent  of  250  inches  of 
the  waters  of  said  stream;  that  the  use,  ap- 
propriation, and  diversion  thereof  is  prior  In 
time  and  superior  in  right  to  the  plaintiffs  or 
defendants,  and  long  prior  to  any  ownership  or 
occupancy  of  any  of  the  lands  upon  said  stream 
by  either  or  any  of  the  plaintiffs  or  defendants 
or  their  grantors,  except  Walter  C.  Bulck, 
Corlnna  Bulck,  Isa  M.  Corum,  Lulu  Corum  La 
Brie,  and  Jewell  D.  Corum  and  their  grant- 
ors, whose  appropriation  Is  alleged  to  have 
been  made  in  conjunction  and  simultaneous 
with  that  of  J.  M.  Small.  A  decree  Is  de- 
manded by  each  of  the  defendants  to  the  ef- 
fect that  they  be  awarded  a  prior  right  and 
interest  In  the  waters  of  Silver  creek  as 
against  plaintiffs  and  all  of  the  other  defend- 
ants and  each  of  them  to  the  flow  of  the  wa- 
ters of  Silver  creek  to  their  lands,  as  follows: 
To  Corlnna  Bulck,  250  Inches;  Isa  M.  Co- 
rum, Lulu  Corum  La  Brie,  Jewell  D.  Corum, 
as  tenants  in  common  and  as  prior  appro- 
prlators,  250  Inches;  J.  M.  Small,  as  prior  ap- 
proprlator,  250  inches;  Walter  C.  Bulck,  as 
riparian  proprietor,  160  inches;  defendant 
Corlnna  Bulck,  as  riparian  proprietor,  160 
inches;  defendants  Isa  M.  Corum,  Lulu  Co- 
turn  La  Brie,  and  Jewell  D.  Corum,  as  tea- 
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ants  In  common  and  as  riparian  proprietors, 
480  inches;  defendant  J.  M.  Small,  as  ripa- 
rian proprietor,  080  inciies,  of  tlie  waters  of 
Silver  creek  and  its  branclies. 

To  each  of  the  answers  of  the  several  par- 
ties named,  plaintiffs  filed  a  reply,  and  as  be- 
tween themselves  defendants  proceeded  as 
follows: 

Geo.  II.  Small,  for  answer  to  the  affirma- 
tive matter  contained  in  the  answer  of  S.  A. 
D.  Porter,  admits  that  in  the  year  1805  S.  A. 
D.  Porter  constructed  a  dam  in  the  channel 
of  Silver  creek  at  the  point  claimed,  by  which 
he  conducted  water  from  the  stream  upon 
the  S.  %  of  the  S.  W.  %  of  section  11,  but 
denies  that  it  was  constructed  for  a  more  con- 
venient or  any  use  of  the  water  wliich  had  been 
theretofore  appropriated  by  him,  or  that  it 
constituted  a  change  in  the  point  of  diversion 
which  had  been  previously  made,  and  denies 
ttiat  be  at  all  times  since  the  year  1881,  or  at 
any  time  except  since  ISO.";,  diverted  or  appro- 
priated or  used,  adversely  or  otherwise,  upon 
his  lands  or  otherwise  through  said  or  any 
ditches,  100,  or  any  other  numiier  of,  inches  of 
the  waters  of  the  stream,  and  denies  speciflc- 
ally  the  other  affirmative  allegations  of  the 
answer,  and  demands  the  same  affirmative 
relief  as  In  his  "first  original  answer." 

E.  K.  Henderson  and  Lucinda  Egli,  for  an- 
swer to  the  affirmative  averments  in  the  an- 
swers of  S.  A.  D.  Porter  to  the  amended 
complaint,  plead,  in  effect,  and  ask  the  same 
relief  as  In  the  answer  thereto  of  Geo.  H. 
Small. 

Geo.  H.  Small,  Geo.  Durand,  Lucinda  Egll, 
and  B.  K.  Henderson,  for  answer  to  the  af- 
firmative averments  of  the  answer  to  P.  G. 
Chrisman  and  Jno.  C.  Porter,  deny  the  affirm- 
ative averments  therein. 

S.  A.  D.  Porter,  for  response  to  the  af- 
firmative matter  In  the  answer  of  Geo.  H. 
Small,  denies  all  the  allegations,  except  to 
admit  tliat  at  the  time  of  the  commencement 
of  the  original  suit  in  May,  1900,  Small  had 
diverted  from  the  main  cliannels  of  Silver 
creek  all  the  waters  thereof,  and  was  then 
diverting  and  conveying  the  same  from  de- 
fendant's lands,  and  at  the  time  of  the  com- 
mencement of  the  suit,  and  for  more  than  one 
month  prior  thereto,  Small  had  been  entirely 
depriving  defendant  of  all  the  waters  of  the 
stream,  and  that  during  a  period  of  five 
years  immediately  prior  thereto,  Geo.  H. 
Small  had  at  various  times  diverted  large 
quantities  of  water  from  the  stream  by 
moans  of  dams  and  ditches,  but  denies  that 
any  such  diversion  has  been  continuous,  un- 
interrupted, or  that  at  the  time  of  any  di- 
version or  appropriation  of  the  waters  of  Sil- 
ver cre<»k  by  him  ail  the  lauds  bordering  up- 
on the  stream  were  public  lands  or  the  prop- 
erty of  the  state  of  Oregon,  or  that  any  ap- 
propriation or  diversion  by  defendant  was 
prior  to  the  occupation  or  possession  of  tlie 
lands  ownpied  by  defendant  along  Silver 
creek,  and  prays  that  Geo.  H.  Small  take 
nothing  by  reason  of  the  separate  allegations 
of  his  answer. 


P.  W.  Jones,  P.  G.  Chrisman,  John  C.  Por- 
ter, by  his  guardian,  Jas.  C.  Porter.  B.  F. 
Iiaue  and  Jennie  Lane,  F.  M.  Chrisman. 
Mary  C.  Brown,  C.  C.  Jackson.  C.  E.  Mc- 
Kune,  Occidental  T^nd  &  Improvement  Com- 
pany, and  E.  D.  Lutz,  for  response  to  the  af- 
firmative averments  in  the  answer  of  Geo. 
II.  Small,  on  Information  and  belief,  specific- 
ally denied  them. 

Geo.  II.  Small,  Lucinda  Egli,  E.  K.  Hen- 
derson, and  Geo.  Durand  answer  the  affirm- 
ative averments  in  the  answer  of  B.  F.  Lane 
and  Jennie  Lane,  and,  after  denial  thereof,  al- 
lege "that  the  stream  or  channel  designated  as 
'Bunyard  Brandi'  is  an  artificial  channel  and 
was  first  constructed  about  nine  years  ago, 
when  it  was  a  very  small  ditch  conveying  a 
small  amount  of  water,  and  since  said  date,  by 
artificial  means  and  by  the  flow  of  water 
through  the  said  channel.  It  has  become 
greatly  enlarged  so  that  the  said  'Bunyard 
Branch'  now  carries  about  five  times  as  much 
water  as  it  did  when  it  was  first  built."  and 
pray  that  it  be  decreed  that  B.  F.  Lane  and 
Jennie  Lane  have  no  interest  In  the  waters 
of  said  stream,  and  pray  for  the  relief  de- 
manded in  their  first  answer. 

B.  F.  Lane  and  Jennie  Lane  move  to  strike 
out  the  separate  and  several  answers  of  de- 
fendants Geo.  H.  Small  and  Lucinda  Egli  to 
their  answer  to  the  amended  complaint  as 
unauthorized  by  law  or  the  rules  of  practice 
in  equity,  and  as  sham,  frivolous,  and  irrel- 
evant, and  filed  their  separate  and  several 
demurrers  to  the  same  answer,  on  the 
grounds :  "(1)  That  such  'does  not  state  facts 
sufficient  to  constitute  any  cause  of  suit 
against  the  defendants  B.  F.  Lane  and  Jennie 
Lane';  (2)  that  it  'does  not  state  facts  suf- 
ficient to  constitute  a  defense  to  the  affirma- 
tive matter  set  out  in  the  answer  of  said  B. 
F.  Lane  and  Jennie  Lane';  (3)  that  it  'does 
not  state  facts  sufficient  to  constitute  any 
cause  of  counterclaim  or  owner's  complaint 
against  the  defendants  B.  F.  Lane  and  Jennie 
Lane' ;  and  (4)  that  'it  now  ap{)ears  upon  the 
face  of  the  complaint,  and  upon  the  answer 
of  the  defendants  B.  F.  Lane  and  Jennie 
Lnne,  and  the  answer  of  the  defendant. 
*  *  *  and  the  further  and  separate  answer 
of  B.  F.  Lane  and  Jennie  Lane,  that  there  is 
a  misjoinder  of  parties  defendant,  as  well  as 
a  misjoinder  of  parties  plaintiff,  and  that  the 
defendant  •  •  •  cannot  obtain  relief 
against  these  defendants  in  this  suit' "  Tbe 
motions  and  demurrers  were  overruled. 

S.  A.  D.  Porter,  F.  M.  Chrisman.  C.  C. 
Jackson,  B.  F.  Lane  and  Jennie  Lane,  Jno. 
C.  Porter,  by  his  guardian.  Jas.  C.  Porter. 
Mary  C.  Brown,  C.  E.  McKune,  E.  D.  Lutz. 
P.  \V.  .Tones.  Occidental  Laud  &  Improve- 
ment Coni|Kiny,  a  coritoration,  and  P.  G. 
Chrisman,  responding  to  the  ailirmative  aver- 
ments in  the  answer  of  Lucinda  Egli,  specif- 
ically denied  tlie  material  portions  thereof. 

Geo.  U.  Small,  Geo.  Durand,  Lucinda  Egli. 
and  E.  K.  Henderson,  for  response  to  John 
C.  Porter's  answer,  specifically  denied  the 
material  averments. 
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Geo.  H.  Small,  Luclnda  Egll,  E.  K.  Hender- 
son, and  Geo.  Durand  specifically  denied  tbe 
afflrmative  averments  In  the  answer  of  F.  M. 
Ohrisman,  ■which  answer  Chrlsman  moved  to 
strike  out  as  sham,  frivolous,  and  irrelevant, 
also  demurring  on  the  grounds  that  they  did 
not  state  sutflcieut  facts  to  constitute  a  cause 
of  suit  or  counterclaim  against  him,  and  as 
showing  a  misjoinder  of  parties  defendant, 
which  the  court  overruled. 

Geo.  H.  Small,  Luclnda  Egll,  E.  K.  Hender- 
son, and  Geo.  Durand  reajjonded  to  the  af- 
firmative averments  in  the  answer  of  Mary 
C.  Brown,  specifically  denying  the  material 
portions  thereof,  as  to  which  motion  a  de- 
murrer was  filed,  the  same  as  by  F.  M.  Chrls- 
man, and  overruled  by  the  court,  and  sepa- 
rate answers  were  filed  by  the  same  parties 
to  the  afflrmative  averments  In  the  answer  of 

C.  C.  Jackson,  specifically  denying  the  mate- 
rial portions  of  his  answer,  to  which  Jack- 
son demurred,  and  the  demurrer  was  over- 
ruled. The  same  parties  answered  and  de- 
nied specifically  the  averments  in  the  answer 
of  C.  E.  McKune,  which  was  unsuccessfully 
attacked  by  a  motion  and  demurrer. 

Walter  C.  Buick,  Corlnna  Buick,  Lulu 
Coram  La  Brie,  laa  M.  Coram  by  her  guard- 
Ian  ad  litem.  L.  F.  Conn,  Jewell  D.  Coram 
by  her  guardian  ad  litem,  L.  F.  Conn,  and  J. 
M.  Small  filed  their  separate  and  several  an- 
swers, and  the  defendants  Geo.  H.  Small, 
Geo.  Durand,  Luclnda  Egll,  E.  K.  Hender- 
son, S.  A.  D.  Porter,  B.  P.  Lane  and  Jennie 
Lane,  P.  G.  Chrlsman,  Jno.  C.  Porter  by  his 
guardian,  Jas.  C.  Porter,  F.  M.  Chrlsman, 
P.  W.  Jones,  Mary  C.  Brown,  C.  E.  Mc- 
Kune, C.  C.  Jackson,  Occidental  Land  &  Im- 
provement Company,  a  corporation,  and  B. 

D.  Lutz  Jointly  answered,  specifically  deny- 
ing each  of  the  averments,  and  putting  In  Is- 
sue all  of  the  new  matter  set  up  In  each  of 
the  answers  of  defendants  Geo.  H.  Small, 
Luclnda  Egll,  E.  K.  Henderson,  and  Geo. 
Durand,  to  tbe  answer  of  the  Occidental 
Land  &  Improvement  Company,  specifically 
denying  each  of  its  material  averments. 

S.  A.  D.  Porter,  F.  M.  Chrlsman,  O.  C. 
Jackson,  John  C.  Porter  by  his  guardian,  Jas. 
C.  Porter,  Mary  C.  Brown,  C.   E.  McKune. 

E.  D.  Lutz,  P.  W.  Jones,  Occidental  Laud  & 
Improvement  Company,  a  corporation,  Jno. 
C.  Porter,  and  P.  G.  Chrlsman  specifically 
denied  the  affirmative  matter  in  the  answer 
of  defendant  Geo.  Durand. 

Defendants  Geo.  H.  Small,  Luclnda  Egll, 
E.  K.  Henderson,  and  Geo.  Durand  also  spe- 
cifically denied  the  afflrmative  averments  of 
the  answer  of  B.  D.  Lutz. 

On  October  20,  1902,  defendants  Geo.  Du- 
rand. Geo.  H.  Small,  Luclnda  Egll,  E.  K. 
Henderson,  F.  M.  Chrlsman,  C.  C.  Jackson, 
B.  F.  Lane  and  Jennie  Lane  filed  a  written 
stipulation  as  to  the  Intention  and  effect  of 
certain  pleadings,  as  follows:  "Be  it  re- 
membered that  It  is  hereby  stipulated  and 
agreed  by  and  between  counsel,  A.  S.  Ham- 
mond, appearing  for  defendants  George  Du- 
rand, George  H.  Small,  Luclnda  Egll,  and  E. 


K.  Henderson ;  and  counsel  W.  J.  Moore  and 
Spencer  &  Raker,  appearing  as  counsel  for 
defendants  F.  M.  Chrlsman,  C.  C.  Jackson, 

B.  F.  Lane,  and  Jennie  Lane:  That  each 
and  all  of  the  statements  and  paragraphs  set 
out  in  each  one  and  all  of  the  answers  filed 
or  presented  by  said  attorney  A.  S.  Hammond 
for  each  or  either  of  said  defendants,  stat- 
ing or  alleging  to  the  effect  that  the  stream 
or  channel  described  as  the  'Bunyard  Branch' 
Is  an  artificial  channel,  and  was  constructed 
about  nine  years  ago,  and  to  the  effect  that 
the  so-called  'Conley  Branch'  Is  not  a  natural 
stream  of  water,  but  was  caused  by  cutting 
a  ditch,  shall  be  taken,  considered,  and  treat- 
ed only  as  denials,  and  not  aa  allegations  of 
new  matter  calling  for  a  denial  or  reply." 

On  October  24,  1904,  Judgment  by  default 
for  want  of  answer  or  other  appearance  was 
taken  as  to  L.  Heusmand,  Morris  Ilanner, 
Jotm  Partln,  Jr.,  L.  P.  Kliiqpel,  Bmli  Egll, 
Henry  Egll,  Martie  Ward,  Angellne  West. 
Mary  Small,  Jas.  M.  Martin,  J.  M.  Sherer. 
Maude  Small,  J.  Hall,  a  D.  Buick,  R.  E. 
Smith,  J.  A.  Smith,  J.  C.  Harrow,  and  F.  F. 
McCarty.  A  voluntary  nonsuit  was  taken  as 
to  A.  C.  Geyer,  John  Hayes,  and  J.  M.  Hayes. 
The  testimony  was  taken  on  the  foregoing  is- 
sues upon  which,  with  the  testimony  first  tak- 
en, the  cause  was  submitted  to  the  court,  and 
a  decree  rendered,  which,  omitting  formal 
parts.  Is  as  follows: 

"It  is  hereby  ordered,  adjudged,  and  de- 
creed.- 

"That  the  defendant  S.  A.  D.  Porter  be  and 
he  Is  hereby  perpetually  enjoined  from  In  any 
manner  diverting  or  Interfering  with  the  flow 
in  said  Silver  creek  of  the  amount  of  water 
which  this  decree  grants  to  the  plaintiff  An- 
nie C.  Hough. 

"That  the  said  plaintiff  Annie  C.  Hough  Is 
the  owner  in  fee  simple  of  the  following  de- 
scribed lands,  to  wit,  the  S.  %  of  the  S.  %  of 
section  2,  the  N.  %,  of  the  N.  E.  %  and  the  N. 
E.  Vi  of  the  N.  W.  %  of  section  11,  the  S.  W. 
1/4  of  the  S.  W.  %  of  section  1,  township  28  S., 
range  14  E.  W.  M.,  In  Lake  county,  Or., 
containing  .120  acres  of  land.  In  Lake  county. 
Or.  That  Silver  creek  in  Lake  county,  Or., 
flows  to  and  upon  said  lands.  That  said 
lands  are  riparian  thereto.  That  the  prede- 
cessor in  Interest  of  plaintiff  .\nnle  C.  Hough, 
In  tlie  year  1878.  appropriated,  and  said  Annie 

C.  Hough  and  her  predecessors  In  interest  In 
said  land  have  ever  since  used,  240  inches  of 
the  water  of  Silver  creek,  measured  under 
six-Inch  pressure,  and  the  same  was  and  is  a 
reasonable  and  necessary  use  of  said  water, 
for  the  irrigation  of  said  land,  and  her  right 
to  the  use  of  said  water  is  superior  and  prior 
to  the  rights  of  all  others  In  said  stream,  save 
the  rights  as  herein  decreed  to  George  H. 
Small  and  Luclnda  Egli. 

"That  the  plaintiff  Mary  J.  KIttrotlge  is  the 
owner  In  fee  simple  of  the  following  describ- 
ed lands,  to  wit,  all  of  section  3C,  township 
27  S.,  range  14  E.,  containing  640  acres  of  land 
in  Lake  county.  Or.  That  Silver  creek  In 
Lake  county.  Or.,  flows  to  and  upon  said 
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lands.  Tbat  said  lands  are  riparian  thereto. 
That  tbe  said  Mary  J.  Klttredge,  as  socb  ri- 
parian owner.  Is  entitled  to  the  use  of  4S0 
Inches  of  the  waters  of  said  Silver  creek, 
measured  as  aforesaid,  as  a  reasonably  neces- 
sary use  of  the  water  for  the  irrigation  of  her 
said  lands;  said  plalntiflTs  right  to  the  use 
thereof  being  subsequent  and  inferior  to  the 
right  of  the  defendants  S.  A.  D.  Porter,  George 
H.  Small,  and  plaintiffs  Annie  C.  Hough  and 
Marion  Conley,  to  the  use  to  the  extent  grant- 
ed In  this  decree  of  the  said  waters  of  said 
Silver  creek,  measured  In  like  manner. 

"That  the  plaintiff  Marion  Conley  is  the 
owner  in  fee  simple  of  the  following  described 
lands,  to  wit,  the  W.  %  of  section  12,  town- 
ship 28  S.,  range  14  E.  W.  M.,  containing  320 
acres  of  land  In  Lake  county.  Or.  That  in 
the  year  1880,  said  plaintiff  appropriated  and 
has  ever  since  used  250  inches  of  the  waters 
of  said  surer  creek,  measured  as  aforesaid. 
That  said  Marlon  Conley,  as  such  appropri- 
ator,  is  entitled  to  the  use  of  230  Inches  of 
the  waters  of  said  Silver  Creels  measured  as 
aforesaid,  as  a  reasonably  necessary  use  of 
the  said  water  for  the  irrigation  of  bis  said 
lands,  aforesaid;  but  that  said  plaintiff's 
right  to  the  use  is  subsequent  and  inferior  to 
the  uses,  to  the  extent  granted  by  this  de- 
cree, of  plaintiff  Annie  C.  Hough,  defendants 
George  H.  Small,  Lucinda  Egli,  John  C.  Por- 
ter, and  the  Occidental  Land  &  Improvement 
Company.  That  said  water  has  been  and 
should  t>e  diverted  through  what  is  known  as 
the  'Conley  Ditch.' 

"That  the  plaintiff  W.  H.  McCall  Is  the 
owner  In  fee  simple  of  the  following  describ- 
ed lands,  to  wit,  the  E.  %  of  the  E.  ^,  of  sec- 
tion 3,  township  28  S.,  range  14  E.  W.  M., 
containing  100.01  acres  of  land  in  Lake  coun- 
ty. Or.  That  Silver  creek  in  Lake  county. 
Or.,  flows  to  and  upon  said  lands.  That  120 
acres  of  said  lauds  are  riparian  thereto. 
That  the  said  W.  H.  McCali,  as  such  riparian 
owner.  Is  entitled  to  the  use  of  60  inches  of 
the  waters  of  said  Sliver  creok,  measured  as 
aforesaid,  as  a  reasonably  necessary  use  of 
the  said  waters  for  the  irrigation  of  his  said 
lands.  That  said  use  is  subsequent  and  In- 
ferior to  all  of  the  appropriations  herein  set 
out,  to  the  extent  granted  by  this  decree. 

"That  tlie  defendant  S.  A.  D.  Porter  is  the 
owner  in  fee  simple  of  the  following  describ- 
ed lands,  to  wit,  tiie  S.  E.  %,  the  S.  Vi  of  the 
S.  W.  Vi,  the  S.  Vj  of  the  N.  E.  Vt  of  section 
11,  township  28  S.,  range  14  E.  W.  M.,  contain- 
ing 320  acres  of  land  In  Lake  county,  Or. 
That  the  said  defendant,  in  the  year  1883,  ap- 
propriated, and  has  ever  since  used,  100  in- 
ches of  the  waters  of  Silver  creek,  measured 
as  aforesaid.  That  the  said  S.  A.  D.  Porter, 
ns  such  appropriator,  is  entitled  to  the  use  of 
100  incljes  of  tiie  waters  of  said  Silver  creek, 
measured  ns  aforesaid,  as  a  reasonably  neces- 
sary use  of  the  said  water  for  the  Irrigation 
of  his  said  lands  aforesaid;  but  that  said 
defendant's  right  and  use  is  subsequent  and 
Inferior  to  the  rights  of  piaiutilTs  .\nnie  C. 
Hough  and  Marion  Conley  and  defendants 


Lucinda  Egll,  George  H.  Small.  Occidental 
Land  &  Improvement  Company,  and  J.  C. 
Porter,  to  the  extent  granted  by  this  decree. 

"That  the  defendant  Lucinda  'gii  U  the 
owner  in  fee  simple  of  the  following  describ- 
ed lands,  to  wit,  the  S.  W.  \i  of  section  2S 
and  the  E.  %  of  the  S.  E.  %  of  section  29,  and 
the  S.  %  of  the  N.  W.  %,  and  the  N.  W.  %  of 
the  S.  W.  %,  and  the  N.  W,  %  of  the  X.  W. 
H  of  section  33,  in  township  28  S.,  range  14 
E.  W.  M.,  containing  400  acres  of  land  in 
Lake  county,  Or.  That  In  the  year  1878.  said 
defendant  appropriated  and  diverted  200  in- 
ches of  the  waters  of  said  Silver  credi:,  meas- 
ured as  aforesaid,  and  has  ever  since  used  the 
same.  That  the  said  Lucinda  Egll.  as  such 
appropriator,  is  entitled  to  the  use  of  200  in- 
ches of  the  waters  of  said  Silver  creek,  meas- 
ured as  aforesaid,  as  a  reasonably  necessary 
use  of  the  said  water  for  the  irrigation  of  her 
said  lands  aforesaid;  but  that  said  defend- 
ant's right  and  use  Is  subsequent  and  Inferior 
to  the  rights,  to  the  extent  granted  In  this  de- 
cree, of  defendants  George  H.  Small,  Occiden- 
tal Land  &  Improvement  Company,  and  John 
C.  Porter. 

"That  the  defendant  George  H.  Small  la 
the  owner  in  fee  simple  of  the  following  de- 
scribed lands,  to  wit  the  E.  V^  of  section  9 ; 
the  S.  1^  and  the  N.  W.  hi  of  section  10;  the 
W.  1.S  of  the  N.  W.  ^4,  and  the  W.  ^  of  the 
S.  W.  %  of  section  11 ;  the  N.  E.  %  of  the 
S.  W.  %,  the  S.  W.  Vt  of  the  N.  W.  14  of  sec- 
tion 11 ;  all  of  section  15,  excepting  the  S.  W. 
14  of  the  N.  W.  %,  the  X.  %  of  the  N.  E.  % 
of  section  10;  the  N.  E.14  and  the  E.  %  of 
the  X.  W.  14  of  section  22 — all  In  township 
28  S.,  range  14  E.  W.  M.,  containing  19C0 
acres  of  land  In  Lake  county,  Or.  That  the 
said  defendant,  in  the  year  1878,  appropriated 
and  has  ever  since  used  GoO  Inches  of  the 
waters  of  said  Silver  creek,  measured  as 
aforesaid.  That  said  George  H.  Small,  as 
such  appropriator,  is  entitled  to  the  use  of 
650  Inches  of  the  waters  of  said  Sliver  creek, 
measured  as  aforesaid,  as  a  reasonably  nec- 
essary use  of  the  said  water  for  the  Irrigation 
of  his  said  lauds  aforesaid.  That  said  ap- 
propriation was  and  is  prior  to  the  rights  of 
all  of  the  other  parties  herein. 

"That  the  defendant  John  C.  Porter  is  the 
owner  In  foe  simple  of  the  following  described 
lands,  to  wit,  the  N.  %  of  section  14,  township 
28  S.,  range  14  E.  W.  M..  containing  320  acres 
of  land  In  Lake  county,  Or.  That  Silver 
creek  In  Lake  county.  Or.,  flows  to  and  upon 
the  said  lands.  That  said  lands  are  riparian 
thereto.  That  said  John  C.  Porter,  as  such 
riparian  owner,  is  entitled  to  the  use  of  100 
indues  of  the  waters  of  said  Silver  creek, 
measured  as  aforesaid,  as  a  reasonably  neces- 
sary use  of  the  said  water  for  the  irrigation 
of  ills  said  lands ;  75  Inches  of  the  said  wa- 
ters, mea-<ure<l  as  aforesaid,  to  be  diverted 
from  the  said  Bunyard  Branch  of  said  Silver 
creek,  and  the  remaining  23  inches  from  the 
main  channel  of  said  Silver  creek.  That  said 
use  Is  subsequent  and  inferior  to  the  appro- 
priation of  Marion  Conley  and  George  H. 
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Small  and  Annie  C.  Hough,  to  the  extent 
granted  In  this  decree. 

"That  the  defendant  E.  K.  Henderson  Is  the 
owner  In  fee  simple  of  the  following  described 
lands,  to  wit,  all  of  section  1,  township  28  S., 
range  14  E.,  excepting  the  S.  W.  %  of  the  S. 
W.  M  ;  all  of  sections  6  and  7,  and  the  W.  % 
of  section  8,  lots  1,  2,  3,  8,  and  9,  section  17— 
aU  In  township  28  S.,  range  14  E.  W.  M.,  con- 
taining   acres  of  land  in  Lake  county. 

Or.  That  Sliver  creek  In  Lake  county,  Or., 
flows  to  and  upon  the  said  lands.  That  640 
acres  of  said  land  is  riparian  to  said  Silver 
creek.  That  the  said  E.  K.  Henderson,  as  such 
riparian  owner,  la  entitled  to  the  use  of  170  In- 
ches of  the  waters  of  said  Silver  creek,  meas- 
ured as  aforesaid,  as  a  reasonably  necessary 
use  of  the  said  water  for  the  Irrigation  of  his 
said  lands.  That  said  use  is  subsequent  and  in- 
ferior to  all  of  the  rights  acquired  by  appro- 
priation, to  the  extent  granted  In  this  decree. 

"That  the  defendant  P.  W.  Jones  la  the 
owner  In  fee  simple  of  the  following  describ- 
ed lands,  to  wit,  the  E.  ^  of  the  N.  W.  %  and 
lots  1,  2,  and  3  of  section  31,  in  township  27 
8.,  range  15  E.  W.  M.,  containing  155.42 
acres ;  also  the  S.  %  of  the  S.  E.  %,  the  S.  E. 
Vi,  of  the  S.  W.  %,  and  lots  3  and  4  of  section 
31  in  township  27  S.,  range  15  E.  W.  M. — con- 
taining 168.15  acres  of  land  in  Lake  county, 
Or.  That  Silver  creek  In  Lake  county,  Or., 
flows  to  and  upon  the  said  lands.  That  said 
lands  are  riparian  thereto.  That  the  said  P. 
W.  Jones,  as  such  riparian  owner.  Is  entitled 
to  the  use  of  110  inches  of  the  waters  of  said 
Silver  creek,  measured  as  aforesaid,  as  a  rea- 
sonably necessary  use  of  the  said  water  for 
the  Irrigation  of  his  said  lands ;  but  said  use 
Is  subsequent  and  Inferior  to  all  of  the  rights 
acquired  by  appropriation,  to  the  extent 
granted  In  this  decree. 

'That  the  defendant  Mary  Cw  Brown  is  the 
owner  In  fee  simple  of  the  following  described 
lands,  to  wit,  the  S.  E.  %  of  section  31,  town- 
ship 27  S.,  range  15  E.  W.  M.,  containing  160 
acres  of  land  In  Lake  county.  Or.  That  Sil- 
ver creek  in  Lake  county.  Or.,  flows  to  and 
upon  said  lands.  That  said  land  is  riparian 
thereto.  That  the  said  Mary  C.  Brown,  as 
such  riparian  owner,  is  entitled  to  the  use  of 
00  Inches  of  the  waters  of  said  Silver  creek, 
measured  as  aforesaid,  as  a  reasonably  nec- 
essary use  of  the  said  water  for  the  Irrigation 
of  her  said  lands.  That  said  use  is  subse- 
quent and  inferior  to  all  of  the  rights  acquir- 
ed by  appropriation,  to  the  extent  granted  by 
this  decree. 

"That  the  defendant  C.  B.  McKune  Is  the 
owner  in  fee  simple  of  the  following  describ- 
ed lands,  to  wit,  the  K.  El  %  of  section  31, 
township  27  S.,  range  14  B.  W.  M.,  containing 
160  acres  of  land  in  Lake  county.  Or.  That 
Silver  creek  In  Lake  county,  Or.,  flows  to  and 
upon  said  land.  That  said  land  is  riparian 
thereto.  That  the  said  C.  E.  McKune,  as 
such  riparian  owner,  Is  entitled  to  the  use  of 
60  Inches  of  the  waters  of  said  Sliver  creek, 
measured  as  aforesaid,  as  a  reasonably  neces- 
sary use  of  the  said  water  for  the  irrigation 
of  ber  said  lands.    That  said  use  Is  subse- 


quent and  Inferior  to  all  of  the  rights  acquir- 
ed by  appropriation,  to  the  extent  granted  in 
this  decree. 

"That  the  defendant  E.  T>.  Lute  Is  the  own- 
er in  fee  simple  of  the  following  described 
lands,  to  wit,  the  N.  E.  ^  of  section  10,  and 
the  E.  %  of  the  N.  E.  %,  and  the  W.  %  of  the 
N.  B.  %,  and  the  a  %  of  the  N.  W.  %  of  sec- 
tion 15,  township  28  S.,  range  14  B.  W.  M., 
containing  400  acres  of  land  in  Lake  county, 
Or.  That  Silver  creek  in  Lake  county,  Or., 
flows  to  and  upon  the  said  land.  That  said 
land  Is  riparian  thereto.  That  the  said  E. 
D.  Luts,  as  such  riparian  owner,  is  entitled 
to  the  use  of  107  Inches  of  the  waters  of  said 
Silver  creek,  measured  as  aforesaid,  as  a  rea- 
sonably necessary  use  of  the  said  water  for 
the  irrigation  of  his  said  lands.  That  said 
use  is  subsequent  and  inferior  to  each  of  the 
rights  acquired  by  appropriation,  to  the  ex- 
tent granted  by  this  decree. 

"That  the  defendant  George  Durand  Is  the 
owner  In  fee  simple  of  the  following  described 
lands,  to  wit,  the  S.  E.  %  of  the  S.  W.  %  of 
section  18,  the  N.  %  of  the  N.  W.  %,  and  the 
S.  W.  %  of  the  N.  W.  %,  the  S.  W.  %  and  the 
S.  %  of  the  S.  E.%  of  section  19,  the  N.  E.  % 
and  the  E.  %  of  the  N.  W.  %  of  section  30, 
township  30  S.,  range  14  EJ.  W.  M.,  containing 
640  acres  of  land  In  Lake  county,  Or.  That 
the  said  defendant  Durand  Is  the  owner  by 
prescription  of  the  right  to  the  use  of  160  In- 
ches of  the  waters  of  said  Sliver  creek  for 
the  reasonably  necessary  irrigation  of  hia 
lands. 

"That  the  defendant  C.  C.  Jackson  Is  the 
owner  In  fee  simple  of  the  following  describ- 
ed lands,  to  wit,  the  N.  E.  %  of  section  12, 
township  28  S.,  range  14  E<.  W.  M.,  containing 
160  acres  of  land  In  Lake  county.  Or.  That 
the  said  defendant  C.  C.  Jackson  Is  the  own- 
er of  a  right  to  the  use  of  the  surplus  waters 
from  the  Conley  Ditch  flowing  past  the  lands 
of  the  said  plalntlfT  Marlon  Conley.  That 
the  same  Is  not  riparian  to  Silver  creek. 

"That  the  defendant  the  Occidental  Land  8t 
Improvement  Ck>mi>any,  a  corporation,  is  the 
owner  In  fee  simple  of  the  following  describ- 
ed lands,  to  wit:  Tract  No.  1:  The  &  % 
of  the  N.  %  and  the  S.  ^  of  section  16;  the 
N.  %  and  the  N.  ^  of  the  S.  %  and  the  S.  )i 
of  the  S.  W.  %  of  section  21;  the  W.  H  of 
the  N.  W.  %  of  secUon  22;  the  S.  %  of  the 
N.  E.  %  of  the  N.  W.  ^  of  the  S.  B.  %,  and 
the  N.  B.  ^  of  the  S.  W.  ^  of  section  20— in 
township  28  S.,  range  14  B.  W.  M.,  contain- 
ing 1,320  acres  of  land  in  Lake  county.  Or. 
Tract  NO.  2:  The  N.  ^  and  the  N.  ^  of  the 
S.  Wot  section  2,  township  28  S.,  of  range  14 
E.,  and  the  S.  ^  of  the  S.  %  and  the  N.  B. 
%  of  the  S.  B.  Vk,  and  the  B.  %  of  the  N.  B. 
Vt  of  section  85,  the  &  B.  )4  of  the  8.  B.  )4 
of  section  34,  the  8.  %  of  the  S.  B.  %  of  sec- 
tion 26,  township  27  8.,  range  14  B.  W.  M., 
containing  880  acres  of  land  in  Lake  county. 
Or.  That  Silver  creek  In  Lake  county.  Or., 
flows  to  and  uiwn  the  said  lands.  That  said 
lands  are  riparian  thereto.  That  the  Ocd- 
dratal  Land  &  Improvemeat  Company,  as 
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such  riparian  owner,  is  entitled  to  tbe  use  of 
355  Inches  of  the  waters  of  said  Sliver  creek, 
measured  as  aforesaid,  as  a  reasonably  nec- 
essary use  for  the  irrigation  of  the  tract 
of  land  hereinbefore  designated  as  tract  No. 
1.  That  the  Occidental  Laud  &  Improvement 
Company,  as  such  riparian  owner.  Is  entitled 
to  ttie  use  of  235  inches  of  the  waters  of  said 
stream,  measured  as  aforesaid,  as  a  reason- 
ably necessary  use  for  the  irrigation  of  the 
tract  of  land  hereinbefore  designated  as  tract 
N'o.  2.  But  said  use  by  said  defendant,  the 
Occidental  Liand  &  Improvement  Company, 
upon  the  al>ove-named  tracts  of  land,  is  sub- 
sequent and  Inferior  to  the  appropriation,  to 
the  extent  granted  by  this  decree,  to  the  de- 
fendant George  H.  Small. 

"That  in  the  S.  E.  %  of  the  8.  W.  %  of 
section  15,  township  27  S.,  range  14  E.  W.  M., 
In  Lake  county.  Or.,  a  branch  of  said  Silver 
creek,  known  as  the  'Bunyard  Branch,'  di- 
verges and  flows  In  a  southeasterly  direction. 
That  said  Bunyard  Branch  is  an  ancient  and 
well-defined  channel  of  the  said  Silver  creek. 
That  there  has  been  accustomed  to  flow 
through  the  said  Bunyard  Branch  at  that 
point  of  diversion  one-quarter  of  tbe  waters 
of  said  Sliver  creek. 

"That  the  defendant  Walter  C.  Bnick  is  the 
owner  In  fee  simple  of  the  following  described 
lands,  to  wit,  the  S.  W.  %  of  section  14,  town- 
ship 28  S.,  range  14  E.  W.  M.,  containing  160 
acres  of  land  in  Lake  county.  Or.  That  the 
defendant  Cortnna  Buick  is  tbe  owner  In  fee 
simple  of  tbe  following  described  lands,  to 
wit,  the  S.  E.  %  of  section  14,  township  28 
8.,  range  14  E.  W.  M.,  containing  160  acres 
of  land  in  Lake  county.  Or.  That  the  defend- 
ants Isa  M.  Corum,  Jewell  D.  Corum,  and 
Lulu  Corum  La  Brie  are  the  Joint  owners  and 
tenants  In  common  of  tbe  following  described 
lands,  to  wit,  the  W.  %,  the  N.  %  of  the  N. 
E.  %  of  section  13,  the  N.  %  of  the  N.  W.  % 
of  section  24,  township  28  S.,  range  14  E.  W. 
M.,  containing  480  acres  of  land  in  Lake  coun- 
ty, Or.  That  tbe  defendant  J.  M.  Small  la 
the  owner  in  fee  simple  of  the  following  de- 
scribed lands,  to  wit,  the  S.  %  of  tbe  N.  E. 
%,  and  tbe  S.  E.  %  of  section  13,  and  the  N. 
Vt  of  the  N.  E.  %,  and  the  S.  E.  %  of  the  N. 
E.  %  of  section  24,  in  township  28  S.,  range 
14  E.  W.  M.,  the  S.  W.  %  of  section  18,  the 
N.  W.  %  of  section  19,  in  township  28  S., 
range  15  E.  W.  M.,  containing  In  all  680  acres 
of  land  in  Lake  county,  Or.  That  in  the 
year  1885,  the  defendants  Walter  <3.  Bulck, 
Corlnna  Buick,  Lulu  Corum  La  Brie,'  Isa  M. 
Comm,  Jewell  D.  Corum,  and  J.  M.  Small  and 
their  grantors  appropriated  from  the  United 
States  and  tbe  state  of  Oregon,  and  diverted 
and  carried  away  from  said  Silver  creek  at 
.  a  point  near  the  S.  W.  comer  of  the  S.  E. 
M  of  tbe  N.  W.  %  of  section  22,  township  28 
S.,  range  14  E.  W.  M.,  in  Lake  county.  Or., 
by  means  of  dams,  head  gates,  and  ditches, 
600  Inches^f  the  waters  of  said  Silver  creek, 
and  ever  since  said  date  tbe  said  defendants 
and  tbplr  grantors  have  used  all  of  the  said 
water  for  the  necessary  Irrigation  of  their 
tracts  of  land  as  hereinbefore  set  out.    That 


the  said  defendants  Walter  C  Buick  and  Cor- 
lnna Buick,  aa  such  appropriatots,  are  en- 
titled to  the  Joint  use  of  200  Inches  of  tbe 
waters  of  said  Silver  creek,  measured  as 
aforesaid,  to  be  deducted  from  the  flow  of 
the  said  Bunyard  Branch  of  said  Silver  creek, 
as  a  reasonably  necessary  use  of  said  waters 
for  tbe  irrigation  of  their  said  lands;  said 
right  to  be  subsequent  and  inferior  to  tbe 
rights  of  plaintUfs  Marlon  Conley  and  Annie 
C  Hougli,  and  the  defendants  John  C.  Porter, 
George  H.  Small,  Ludnda  Egll,  Occidental 
Land  &  Improvement  Company,  and  S.  A.  D. 
Porter,  to  tbe  extent  granted  by  this  decree. 
That  the  defendants  Lulu  Corum  La  Brie,  Isa 
M.  Corum,  and  Jewell  D.  Corum,  as  such  ap- 
propriators,  are  entitled  to  the  Joint  use  of 
100  inches  of  the  waters  of  said  Silver  creek, 
measured  as  aforesaid,  and  deducted  from  tbe 
flow  of  the  Bunyard  Branch  aforesaid,  as  a 
reasonably  necessary  use  of  said  waters  for 
the  irrigation  of  their  said  lands ;  said  rigbt 
to  be  subsequent  and  inferior  to  the  righta 
of  the  plaintlfFs  Marion  Conley  and  Annie  G. 
Hough  and  the  defendants  John  O.  Porter, 
George  H.  Small,  Ludnda  Egli,  Occidental 
Land  &  Improvement  Company,  and  S.  A.  D. 
Porter,  to  the  extent  granted  by  this  decree. 
That  the  defendant  J.  M.  Small,  as  such  ap- 
propriator,  is  entitled  to  the  use  of  200  inches 
of  the  waters  of  said  Silver  creek,  measured 
as  aforesaid,  to  be  deducted  from  the  flow 
of  the  Bunyard  Branch  of  said  Silver  creek, 
as  a  reasonably  necessary  use  of  said  waters 
for  the  irrigation  of  his  said  lands;  said 
right  to  be  subsequent  and  inferior  to  the 
righta  of  the  plaintiffs  Marlon  Conley  and 
Annie  C.  Hough  and  the  defendants  John 
C.  Porter,  George  H.  Small,  Lucinda  Egll, 
Occidental  Land  &  Improvement  Company, 
and  S.  A.  D.  Porter,  to  the  extent  granted 
by  this  decree. 

"That  the  defendants  B.  F.  Lane  and  Jen- 
nie Lane,  bis  wife,  are  the  owners  in  fee  sim- 
ple of  the  following  described  lands,  to  wit, 
the  N.  B.  ^  of  section  18,  township  28  S., 
range  15  E.  W.  M.,  containing  160  acres  of 
land  in  Lake  county.  Or.,  also  tbe  E.  ^  and 
lots  1  and  2,  and  the  N.  W.  ^  of  section  18, 
in  township  28  S.,  range  15  E.  W.  M.,  con- 
taining 159.96  acres  of  land  in  Lake  county, 
Or.  That  Silver  creek  in  Lake  county,  Or., 
flows  to  and  upon  said  land  from  the  said 
Bunyard  Branch  of  said  Silver  creek.  That 
said  land  is  riparian  thereto.  Tiiajt  tbe  said 
B.  F.  Lane  and  Jennie  Lane,  bis  wife,  as  such 
riparian  owners,  are  entitled  to  tbe  use  of 
90  inches  of  the  waters  of  said  Bunyard 
Branch  of  said  Silver  creek,  measured  as 
aforesaid,  as  a  reasonably  necessary  use  of 
tbe  said  water  for  the  irrigation  of  their  said 
lauds;  but  said  use  Is  subsequent  and  infe- 
rior to  ail  of  the  rights  acquired  by  appro- 
priation hereinbefore  set  out,  to  the  extent 
granted  by  this  decfree. 

"That  tbe  defendant  F.  M.  Chrisman  is  the 
owner  in  fee  simple  of  the  following  described 
lands,  to  wit,  tbe  S.  E.  %  of  section  12,  town- 
ship 2li  S.  range  14  E.  VV.  AX.,  couuiuiag  lUU 
acres  of  land  in  Lake  county,  Or.    That  the 
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Bunyard  Branch  of  Silver  creek  flows  to  and 
upon  laid  land.  That  said  land  Is  riparian 
thereto.  That  the  Bald  F.  M.  Chrisman,  as 
such  riparian  owner,  Is  entitled  to  the  nse 
of  40  Inches  of  the  waters  of  said  Bunyard 
Branch  of  Silver  creek,  measured  as  afore- 
said, as  a  reasonably  necessary  use  of  the 
said  water  for  the  Irrigation  of  his  said  land. 
That  said  use  is  subsequent  and  Inferior  to 
all  of  the  rights  acquired  by  appropriation,  to 
the  extent  granted  in  this  decree. 

"That  the  defendants  L.  Huesmand,  Morris 
Banner,  John  Partin,  Jr.,  L.  P.  Klippel,  Emll 
Egll,  Henry  Egli,  Martle  Ward,  Angellne 
West,  Mary  Small,  James  M.  Martin,  J.  M. 
Sherer,  Maude  Small,  J.  Hall,  C.  D.  Buick,  R. 

E.  Smith,  J.  A.   Smith,  J.  C.  Harrow,  and 

F.  F.  McCarty  have  been  duly  served  with 
STUnmons  and  complaint  herein,  as  more  par- 
ticularly appears  from  the  records  and  flies 
In  this  court,  and  a  default  has  long  since 
been  ordered  entered  against  them  for  the 
want  of  appearance  or  answer.  It  is  ad- 
Judged  and  decreed  that  said  defaulting  de- 
fendants have  no  right,  title,  or  interest  in 
the  waters  of  Silver  creek,  or  any  of  its  trib- 
utaries or  branches,  or  the  use  of  such  water. 
It  is  further  adjudged  and  decreed  that  P.  G. 
Chrisman  has  no  right,  title,  or  Interest  In 
the  waters  of  Silver  creek,  or  the  use  thereof. 
It  Is  decreed  that  none  of  the  parties  to  this 
suit  are  entitled  to  recover  either  costs  or 
disbursements  herein.  That  there  Is  to  be 
allowed  to  flow  from  Sliver  creek  Into  Its 
Bunyard  Branch  not  to  exceed  one-fourth 
of  the  flow  of  Sliver  creek  at  the  head  of 
Bunyard  Branch,  less  600  Inches  of  water, 
measured  under  six-inch  pressure,  being  the 
diversion  in  and  through  the  Bulck  Ditch." 

From  this  decree  the  following  parties  ap- 
peal: S.  A.  D.  Porter,  C.  D.  Porter,  admin- 
istrator, Daisy  Porter,  widow,  and  W.  F. 
Porter,  E.  A.  Porter,  and  Carl  D.  Porter, 
minor  heirs  of  S.  A.  D.  Porter,  by  Daisy  Por- 
ter, guardian,  P.  G.  Chrisman,  John  C.  Por- 
ter, and  James  C.  Porter,  his  guardian,  F.  M. 
Chrisman,  B.  F.  Lane,  Jennie  Lane,  0.  C. 
Jackson,  Occidental  Land  &  Improvement 
Company,  a  corporation,  and  Chewaucan 
Land  &  Cattle  Company,  a  corporation.  Its 
grantee.  P.  W.  Jones,  C.  E.  McEune,  Mary  C. 
Brown,  and  E.  D.  Lutz. 

E.  B.  Watson  and  W.  J.  Moore,  for  appel- 
lants. J.  C.  Rutenic,  for  respondents  Annie 
0.  Hough  and  others.  L.  R.  Webster,  for  re- 
spondents Walter  C.  Buick  and  others.  Coo- 
rert  ft  Stapleton,  for  respondent  Geo.  H. 
Small. 

KING,  C.  (after  stating  the  facts  as  above). 
We  have  given  above  a  synopsis  of  the  plead- 
ings filed.  Including  the  orders  and  decree  of 
the  circuit  court,  extracted  from  the  300 
pages  of  printed  abstract  of  record,  with  a 
view  to  the  proper  understanding  of  the  is- 
sues upon  which  the  main  contentions  of 
the  numerous  parties  to  the  suit  are  based 
and  argued  on  this  appeal.  The  first  itoint  to 
wblcb  our  attention  is  directed  la  in  teaptict 


to  the  order  of  the  court  directing  that  all 
parties  having,  or  claiming,  an  interest  in 
the  subject-matter  of  the  controversy,  be 
brought  into  the  suit,  which  order,  It  is  main- 
tained, is  not  authorized  by  law,  by  reason 
of  which  it  Is  argued  the  rights  of  only  the 
parties  to  the  suit  as  first  filed  can  be  ad- 
judicated, requiring  a  dismissal  thereof  as  to 
all  others.  The  statute  under  which  the  order 
was  made  is  as  follows:  "The  court  may 
determine  any  controversy  between  parties 
before  it,  when  It  can  be  done  without  prej- 
udice to  the  rights  of  others,  or  by  savlnir 
their  rights ;  but  when  a  complete  determin- 
ation of  the  controversy  cannot  be  had  with- 
out the  presence  of  other  parties,  the  court 
shall  cause  them  to  be  brought  in."  B.  &  0. 
Comp.  {  41 ;  Id.  {  394.  The  facts  presented 
by  the  testimony  taken  in  the  suit  as  first 
Instituted,  and  upon  which  the  order  was 
made,  developed  a  serious  controversy  as 
to  who  was  the  real  party  causing  the  al- 
leged Injury.  It  appears  that  Silver  creek  is 
a  perennial  stream  with  well-defined  banks 
and  channels,  carrying  from  11%  second- feet 
during  the  low-water  season  to  100  second- 
feet  w^ben  at  its  highest  water  mark,  and 
that  the  lands  of  all  parties  to  the  suit  are 
dependent  upon  this  stream  for  irrigation. 
Hough's  farm  Is  a  short  distance  below  that 
of  Porter  on  the  creek,  and  It  Is  disclosed 
by  the  first  testimony  taken,  as  well  as  that 
taken  later,  that  above  Porter's  point  of  di- 
version George  H.  Small  and  others  had  for 
a  long  time  diverted  a  large  q\iantlty  of 
water  from  this  stream.  Hough  claimed 
100  Inches  as  the  quantity  necessary  for  the 
proper  irrigation  of  her  farm,  to  which  quan- 
tity she  asserted  her  right  was  superior  to 
that  of  Porter,  whom  she  maintained  was 
wrongfully  Interfering  with  her  right  to  the 
use  thereof.  In  response  thereto,  Porter 
claimed  a  right  as  prior  approprlator  to  100 
Inches  of  the  waters  of  Sliver  creek  and  Its 
branches  for  the  Irrigation  of  his  lands  above 
the  Hough  farm,  and  Insisted  that,  whether 
his  rights  were  superior  to  Hough's  rights  or 
not,  he  at  all  times  permitted  not  less  than 
100  Inches  of  water  to  flow  below  his  point 
of  diversion,  which  would  have  reached 
Hough's  farm  but  for  the  wrongful  Inter- 
ference of  Geo.  H.  Small,  who  was  not  a  par- 
ty to  the  suit  Others,  not  parties,  but 
situated  upon  and  in  the  Immediate  rlcinlty 
of  the  stream,  also  appear  to  have  claimed 
water  rights  therein,  and  to  have  been  di- 
verting water  in  various  quantities  for  irri- 
gation purposes,  and  that  during  the  months 
of  June,  July,  August,  September,  and  October 
of  each  year  there  was  not  a  suHleient  quanti- 
ty of  water  to  supply  the  demands  of  all ;  the 
amount  during  the  latter  part  of  the  Irriga- 
tion season  consisting  of  but  11%  second-feet 
It  is  manifest  that  plalntlflF,  In  the  flrst 
instance,  could  have  made  as  defendants 
all  persons  along  the  stream  and  on  its  trit>- 
utarles  and  branches,  against  whoon  she 
might  have  claimed  adversely.  B.  ft  C.  Comp. 
I  394.     Although  some  ma^  not  have  been 
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necessary,  all  would  bare  been  proper  par- 
ties to  tbe  suit.  But  as  to  the  Interruptions 
by  Small  and  tbose  using  water  through  the 
Small  ditches  and  In  connection  therewith. 
It  Is  apparent  from  the  character  of  the  tes- 
timony adduced,  that  In  order  to  properly 
determine  the  rights  of  Hough  and  Porter, 
they  were  necessary  end  were  properly  made 
defendants,  for  if  true,  as  claimed  by  Porter, 
that  be  let  sufficient  water  pass  his  premises 
to  sui)ply  Hough's  needs  and  demands,  the 
court  could  not  bare  determined  who  was 
entitled  to  the  use  thereof,  as  between  Small 
and  Hough,  or  between  Small  and  Porter  or 
Porter  and  Hough,  as  the  case  might  have 
been,  unless  they  were  parties  to  tbe  suit 
To  illustrate:  Assume  the  court  had  deter- 
mined the  respective  rights  of  Hough  and 
Porter  In  tbe  first  suit  under  the  first  amend- 
ed complaint,  and  bad  fovmd  there  were  460 
inches  in  the  stream  during  tbe  low-water 
season ;  that  Hough  was  entitled  to  the  first 
100  inches,  and,  as  between  them,  Porter  was 
awarded  tbe  second  100  inches  and  had 
entered  a  decree  to  that  effect ;  and  that 
after  tbe  entry  thereof  Porter  had  divert- 
ed water  for  irrigation  purposes,  by  reason 
of  which  he  was  cited  to  appear  and  show 
cause  why  he  should  not  be  held  for  con- 
tempt of  court,  but  at  tbe  bearing  should 
bave  proved  that  be  used  100  Inches  only, 
leaving  360  inches  to  pass  bis  head  gate. 
Would  be  then  have  been  in  contempt  be- 
cause the  water  passing  his  point  of  diver- 
sion did  not  reach  plaintiff?  In  other  words, 
could  be  be  held  for  tbe  Interference  by 
Small,  or  others  not  parties  to  tbe  suit? 
This  illustration  serves  to  demonstrate  tbe 
ineffectiveness  of  a  decree  entered  under 
such  circumstances.  Numerous  Instances  oc- 
cur where  the  rights  between  two  persons 
can  be,  and  have  been,  determined  without 
brlngii^  In  others,  for  example,  assume  that 
A.  and  B.  are  at  the  bead  of  a  stream,  and 
B.,  who  is  below  A.,  has  the  first  right  to  100 
inches  of  water.  A  suit  to  enjoin  A.  from 
a  wrongful  interference  could  easily  be  main- 
tained, where  there  was  no  one  diverting 
water  from  tbe  stream  between  their  res];>ec- 
tlve  points  of  diversion,  for  a  decree  in  that 
case  favorable  to  B.,  it  can  readily  be  seen, 
would  be  effective,  as  it  would  be  such  that 
its  violation  could  be  punished.  Such  a  de- 
cree, it  is  true,  would  not  bind  others  not 
parties  to  the  proceeding,  but  it  would  be 
efficient  as  between  tbe  parties  to  it,  and 
constitute  an  adjudication  of  their  respec- 
tive rights,  of  which  either  could  avail  him- 
self in  tbe  event  both  should  subsequently 
be  Joined  with  others  in  litigation  over  the 
same  stream.  Many  of  tbe  suits  where  water 
rights  have  been  adjudicated  have  been  of 
this  class,  and  the  decrees  have  accordingly 
been  effectual,  while  a  large  number,  no 
doubt,  have  passed  through  the  courts  and 
to  final  decree  as  between  a  few  on  the 
stream,  when,  to  have  afforded  a  complete 
remedy,  and  to  have  avoided  a  multiplicity 
of  salts,  others  should  have  been  made  par* 


ties,  as  was  done  In  the  case  under  considera- 
tion; but  the  failure  to  do  so  in  such  cases 
has  been  due  to  tbe  point  not  having  boon 
raised,  nor  the  court's  attention  called  to 
tbe  status  of  litigants  In  this  respect.  It  la 
manifest  that  in  the  suit  under  coni^Ideration 
the  rights  of  any  of  the  t'lreo  pnrties  named 
could  not  have  been  determined  with  respect  to 
each  other  without  all  being  In  court,  and  tbe 
same  could  be  said  of  others  along  tbe  stream. 

We  are  of  tbe  opinion  therefore  that 
much  discretion  must  be  allowed  the  trial 
court  in  such  cases,  and  that  it  comes  with- 
in the  reason  and  spirit  of  the  statute  to 
bold  that  all  who  may  have  an  interest,  di- 
rectly or  indirectly,  in  the  subject-matter  of 
tbe  suit,  may,  by  order  of  tbe  court,  be  made 
parties  thereto,  especially  where,  as  in  the 
case  before  us,  tbe  determination  of  tbe 
rights  of  tbe  litigants  before  the  court  could 
not  otherwise  have  been  bad  wltb  reasonable 
accuracy,  nor  tbe  decree,  when  entered,  ef- 
fectively enforced.  Tbe  discretion  of  tbe 
court  below  In  this  respect  was  exercised 
by  requiring  all  persons  owning  lands  ad- 
joining or  claiming  an  interest  in  the  waters 
of  Silver  creek,  Its  tributaries,  or  branches, 
to  be  brought  In  and  made  parties,  either 
plaintiff  or  defendant,  as  their  Interests  ap- 
peared, with  directions  to  Interplead  as  to 
each  other,  and  we  think  the  evidence  ad- 
duced at  the  trial  confirms  the  wisdom  of  tbt; 
course  pursued.  It  is  consonant  with  pub- 
lic policy,  and  public  interests  require,  that 
when  In  tbe  determination  of  conflicting 
claims  to  the  right  to  tbe  use  of  public 
streams,  for  irrigation,  manufacturing,  or 
other  useful  purposes,  it  appears  that  many 
suits  must  eventually  be  brought  to  deter- 
mine the  various  rights  of  persons  wboso 
property  Is  to  be  affected  by  such  use.  It 
should  be  within  the  sound  discretion  of  tbe 
trial  court  to  require  all,  or  any  of  the  per- 
sons Interested,  to  be  made  parties,  as  was 
done  here.  In  order  that  the  rights  of  eacli 
may  be  adjudicated  and  finally  determined  In 
one  proceeding.  This  course  should  be  per- 
mitted, and  Is  obviously  contemplated  by  the 
statute,  not  only  with  tbe  view  to  economy 
In  litigation,  but  that  the  respective  interests 
of  all  affected  may  be  Justly,  peaceably,  and 
permanently  ascertained  and  settled  during 
tbe  lifetime  of  those  cognizant  of  tbe  facta 
upon  which  tbe  adjudications  must  be  had. 
It  is  obvious  that  it  Is  not  only  impractica- 
ble to  determine  such  rights  in  many  instan- 
ces without  adopting  such  course,  but  that  If 
left  to  separate  suits  to  be  brought  from  year 
to  year  as  disputes  may  arise,  not  only  will 
much  valuable  evidence  pass  beyond  the 
reach  of  all,  but  such  course.  If  pursued,  must 
necessarily  result  In  years  of  litigation  and 
turmoil,  and,  in  many  instances,  in  a  com- 
plete denial  of  Justice.  We  are  of  the  opin- 
ion therefore  that  no  error  was  committed 
by  the  court  In  requiring  the  appearance  or 
all  the  defendants. 

The  next  point  to  which  our  attention  Is 
directed  is  that  there  Is  a  misjoinder  of  par- 
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ties  plaintiff  and  of  parties  defendant  Some 
of  the  defendants  having  demnrred  on  this 
ground,  and  otherwise  raised  the  question, 
a  determination  thereof  becomes  necessary. 
These  points,  however,  are  necessarily  dis- 
posed of  adversely  to  appellants'  contention 
under  the  first  question  considered.  Since 
this  court  holds  that  the  persons  named  as 
plaintiffs  and  defendants  were  necessary  to 
a  proper  determination  of  the  respective 
rights  of  Hough  and  Porter,  they  were,  ac- 
cordingly, properly  made  parties  to  the  suit, 
and  as  to  who  should  have  been  Joined  as 
plaintiffs,  and  who  should  have  been  made 
defendants,  accordingly,  depends  upon  the 
facts  alleged  or  proved.  Since  It  appears 
that  the  diversion  or  use  of  the  water  of 
Silver  creek,  or  of  its  branches  or  tributaries, 
by  any  of  the  defendants,  affects  each  of  the 
plalntlfFB'  alleged  rights  thereto,  then  all  are 
interested  in  the  relief  demanded,  by  reason 
of  which  they  were  entitled  to  join  as  plain- 
tiffs to  secure  the  required  protection.  B. 
&  C.  Comp.  $  394 ;  SUngel  v.  Nevel,  9  Or.  62, 
65.  This  also  disposes  of  the  question  In  ref- 
erence to  the  alleged  misjoinder  of  the  de- 
fendants, for  the  same  authorities  and  rea- 
soning are  applicable  to  their  relative  posi- 
tions as  to  the  plaintiffs. 

Another  and  more  serious  point  urged  Is 
that  the  complaint,  as  amended,  after  the 
order  bringing  in  the  additional  parties,  does 
not  state  sufficient  facts  to  constitute  a  cause 
of  suit  against  any  of  the  defendants,  except 
S.  A.  D.  Porter,  on  which  grounds  the  defend- 
ant P.  O.  Chrisman  and  others  demurred. 
It  is,  in  effect,  conceded  that  the  complaint 
Is  sufficient  as  to  Porter,  since  It  alleges  suffi- 
cient interference  by  him  In  the  use  of  the 
stream  to  constitute  a  substantial  injury. 
After  averring  the  facts  constituting  the  in- 
Jury  by  Porter,  and  upon  which  an  injunc- 
tion against  him  is  sought,  the  complaint 
avers:  "That  all  the  defendants  have,  or 
claim  to  have,  some  rights  or  interest  in  the 
waters  of  Silver  creek,  but  that  the  exact 
nature  or  extent  of  said  rights  or  claims  of 
the  defendants  are  to  plaintiffs  unknown,  and 
the  interests,  if  any,  of  defendants  and  each 
of  them  are  inferior  to  the  rights  of  plain- 
tiffs in  the  waters  of  said  stream."  It  is  to 
this  allegation  that  the  demurrers  of  various 
defendants  appear  to  be  directed.  In  the 
arid  states,  where  the  sufficiency  of  this  man- 
ner of  pleading  has  been  questioned,  it  has 
been  sustained.  Cache  L.  P.  R.  Co.  v.  Water 
S.  4  S.  Co,  27  Colo.  532,  62  Pac.  420;  Har- 
ris V.  Harrison,  83  Cal.  676,  29  Pac  325; 
Wiggins  V.  Muscuplabe  L.  A  W.  Co.,  113  Cal. 
182,  45  Pac.  160,  32  L.  R.  A.  667,  54  Am.  St 
Rep.  337 ;  Farm  Inv.  Co.  T.  Oarpmter  et  al., 
9  Wyo.  110,  61  Pac.  258,  87  Am.  St  Rep.  918, 
50  Ia  R.  A.  747.  Averments  to  that  effect 
would  seem  to  come  within  the  language  and 
spirit  of  B.  &  C.  Comp.  S  394,  wliich,  inter 
alia,  provides :  "Any  person  may  be  made  a 
defendant  who  has  or  claims  an  Interest  in 
the  controversy  adverse  to  plaintiff,  or  who  is 


a  necessary  party  to  a  complete  determination 
or  settlement  of  the  questions  Involved  there- 
in." 

In  Umatilla  Irrl.  Co.  v.  Umatilla  Imp.  Co., 
22  Or.  386,  30  Pac.  30,  the  rights  attempted 
to  be  maintained,  and  for  the  determination 
of  which  a  decree  was  sought  were  asserted 
under  a  special  statute  governing  corpora- 
tions, wherein  a  specific  manner  was  provid- 
ed for  acquiring  title  to  water  by  appropria- 
tion; and,  when  the  court  there  observed 
that  the  statute  required  a  strict  construc- 
tion, it  evidently  had  reference  to  that  act 
In  the  consideration  of  that  case,  attention  is 
called  to  the  fact  that  the  plaintiff  had  not 
perfected  a  claim  to  the  water  rights  there 
asserted,  in  reference  to  which  the  court,  at 
page  389  of  22  Or.,  page  37  of  30  Pac,  say: 
"The  plaintiff  has  failed  to  bring  itself  with- 
in any  principle  of  equity  Jurisdiction  which 
would  enable  a  court  of  equity  to  consider 
or  pa^  upon  the  supposed  rights  alleged  In 
its  complaint"  And  at  page  387  of  22  Or., 
page  37  of  30  Pac:  That  the  clear  logic  of 
the  position  seemed  to  be  to  ask  the  court 
"to  certify  tliat  the  plaintiff  owns  the  water 
which  it  claims,  for  the  purpose  of  enabling 
it  to  make  a  sale  of  its  bonds."  The  rule 
there  announced  can  have  no  application  to 
cases  where  the  defendants,  or  some  of  them, 
may  be  necessary  to  a  proper  determination 
of  the  rights  between  any  of  the  plaintiffs, 
who  may  allege  facts  disclosing  an  establish- 
ed right,  and  defendants  in  a  suit  based  upon 
acts,  real  or  threatened,  sufficient  to  consti- 
tute reasonable  grounds  for  the  apprehension 
of  some  substantial  injury  to  vested  proper- 
ty rights.  Section  394  of  the  Code  would  ap- 
pear expressly  to  give  the  right  under  such 
circumstances,  to  make  any  person  a  party 
who  has,  or  claims  to  have,  an  interest  in 
the  controversy  adverse  to  plaintiffs.  But 
Independent  of  that  section  of  the  statute, 
the  right  existed  at  common  law,  as  a  part 
of  the  general  equity  Jurisdiction.  As  ob- 
served in  Ballou  v.  Inhabitants  of  Hopklnton, 
4  Gray  (Mass.)  324,  328:  "In  regulating  the 
rights  of  mill  owners  and  all  others  In  the 
use  of  a  stream,  wherein  numbers  of  persons 
are  interested,  equity  is  able,  by  one  decree, 
to  regulate  their  respective  rights,  to  fix  the 
time  and  manner  In  which  water  may  be 
drawn,  and  within  what  limits  It  shall  or 
shall  not  be  drawn  by  all  parties,  respective- 
ly; and  thus  It  is  peculiarly  adapted  to  the 
relief  sought  against  such  alleged  nuisance 
and  disturbance,  and  affords  a  more  complete 
and  adequate  remedy  than  can  be  afforded  by 
one  or  many  suits  at  law.  Bemls  v.  Upham, 
13  Pick.  (Mass.)  169;  Bardwell  v.  Ames,  22 
Pick.  (Mass.)  333." 

Again,  since  sections  41  and  394  of  the 
Code,  when  construed  together,  give  to  the 
court  discretionary  power  to  require  all  per- 
sons interested  in  the  subject-matter  of  the 
suit  to  be  made  parties,  these  provisions  of 
the  statute,  by  implication,  include  all  such 
powers  essential  to  the  proper  carrying  of  the 


Digitized  by 


Google 


750 


95  PACIFIC  RBPORTEa 


(Or. 


order  into  effect  In  this  connection  It  is 
manifest  that,  as  to  those  persons  not  actual- 
ly Interfering  with  plaintiffs'  alleged  rights 
along  the  stream,  no  averment,  except  of 
similar  import  to  that  set  out  in  the  com- 
plaint, could  well  have  been  made.  It  is 
obvious  tlierefore  that  the  allegation  that  all 
of  the  defendants  have,  or  claim  to  have, 
an  interest  iu  the  distribution  of  the  waters 
of  Silver  creek,  the  nature  of  which  is  un- 
known to  complainants,  etc..  should  be  suffi- 
cient for  the  purpose  of  requiring  all  to  inter- 
plead and  assert  their  respective  rights, 
whatever  they  may  l)e,  in  the  subject-matter 
of  the  suit;  and  this  was  the  course  of  pro- 
cedure adopted  in  respect  to  all,  except  as 
to  S.  A.  D.  Porter.  While  some  did  not  see 
proper  to  affirmatively  assert  their  rights, 
the  neglect  on  their  part  to  do  so  cannot  af- 
fect the  Interests  of  the  other  parties  to  the 
suit,  and,  at  most,  could  only  result  in  a  de- 
cree being  entered  precluding  those  in  de- 
fault from  hereafter  asserting  any  rights 
against  the  parties  whose  interests  imder  the 
issues  as  made  may  here  be  adjudicated.  We 
are  therefore  impelled  to  hold  that,  whether 
brought  in  question  by  demurrer,  or  other- 
wise, the  averments  of  the  complaint  and 
procedure  adopted  are  sufficient. 

The  next  question  for  determination  re- 
lates to  the  right  of  defendants  to  have  their 
interests  and  claims  adjudicated  between 
themselves.  It  appears  that  practically  all 
of  the  defendants  who  are  not  in  default 
have  filed  pleadings  in  response  to  the  an- 
swers of  their  codefendants,  specifically  deny- 
ing the  affirmative  averments  or  counter- 
claims In  the  answers  of  the  several  defend- 
anta  In  this  respect  the  case  Is  unlike  that 
of  Nevada  Ditch  Co.  v.  Bennett,  30  Or.  59, 
83,  45  Pac.  472,  60  Am.  St.  Rep.  777,  in 
which  It  is  held  that  while  each  of  the  de- 
fendants therein  denied  the  averments  of 
the  complaint  and  affirmatively  set  up  their 
rights,  and  lu  some  instances  had  alleged 
their  claims  to  be  prior  and  superior  to  the 
rights  of  all  the  other  defendants,  and  of 
those  of  plaintiff,  the  procedure  there  adopt- 
ed was  insufficient  to  permit  the  court  to 
adjudicate  the  quantity  and  priority  of  any 
of  the  appropriations,  except  as  between  the 
plaintiff  therein  and  the  several  defendants. 
Since  our  statute  does  not  Indicate  the  course 
to  be  pursued,  tlie  proper  procedure  in  such 
cases  would  seem  to  be  that  the  general 
methods  of  chancer>',  as  modified  by  the  spir- 
it of  the  C-ode,  must  be  adopted.  Pomeroy, 
Rem.  (3d  Ed.)  «  808;  Bliss,  Co.  Pi.  (3d  Ed.) 
{  390 ;  Eve  v.  Louis  et  al.,  91  Ind.  4."i7.  470 ; 
Diamond  F.  G.  Co.  v.  Boyd.  30  Ind.  App. 
4.S.'>.  4.S8,  (\C>  N.  E.  479;  Tucker  v.  St.  Louis 
Life  Ins.  Co.,  63  Mo.  588,  594. 
In  the  chancery  courts,  when  a  defendant 
•  sought  relief  against  a  codefendant,  as  to 
matters  not  apparent  upon  the  face  of  the 
original  bill,  he  filed  his  cross-bill,  alleging 
tliereln  the  matters  upon  which  he  relied  for 
relief,  making  defendants  thereto  of  such  co- 


defendants  and  others  as  was  proper,  and 
process  was  necessary  to  bring  them  In.  B. 
&  C.  Comp.  i  391.  abolishes  cross-bills,  but 
provides  that  in  actions  at  law,  where  a  de- 
fendant is  entitled  to  relief,  arising  out  of 
facts  requiring  the  interiwsition  of  a  court 
of  equity,  and  material  to  his  defense,  he 
may,  upon  filing  his  answer  therein,  also  as 
plaintiff  file  a  complaint  in  equity,  in  the 
nature  of  a  cross-bill,  upon  which  the  issues 
may  thereafter  be  tried  out  as  in  a  suit  iu 
equity.  This  provision  implies  that,  when  a 
suit  In  equity  Is  brought,  the  same  right 
would  follow,  except  that  the  necessity  of 
filing  a  separate  and  distinct  pleading  is  ob- 
viated, leaving  the  defendant  affirmatively  to 
set  up  his  defense,  commonly  termed  a  coun- 
terclaim, alleging  the  facts  necessary  to  re- 
lief against  all  or  any  of  the  parties  to  the 
suit.  This  method  Is  applicable,  however, 
only  where  the  cause  of  suit  set  up  against 
the  codefendants  is  one  arising  out  of,  or 
having  reference  to,  the  subject-matter  of 
the  original  suit;  and  such  api^ears  to  be 
the  status  of  the  defendants  in  the  suit  un- 
der consideration,  as  each  appears  to  claim 
an  interest  in  the  main  stream  involved  and 
to  claim  and  assert  some  right  in  respect 
thereto  as  against  the  other.  "N'o  court," 
8a.vs  Mr.  Bliss  (section  390).  "would  deny 
one's  right,  or  invent  an  original  mode  of 
proceeding  for  protecting  it,  because  of  an 
omission  in  the  Code,  so  long  as  the  com- 
mon-law or  equity  practice  fumlMlied  a  rem- 
edy." Here  the  Code  abolishes  the  form,  but 
leaves  the  substance,  and  this  court  appears 
to  recognize  this  remedy  as  available  under 
It.  Nevada  Ditch  Co.  v.  Bennett.  30  Or.  59. 
83,  45  Pac.  472,  00  Am.  St.  Rep.  777.  It  is 
necessary,  however,  in  such  cases,  that  suffi- 
cient notice  be  given  the  codefendant  against 
whom  the  relief  is  sought.  In  Tucker  v. 
St.  Ix)ul8  Life  Ins.  Co..  63  Mo.  588,  595,  it 
is  remarked  that  In  that  state  "it  has  not 
been  the  practice  to  Issue  process  in  such 
cases;  but  it  has  always  been  customary  to 
afford  ample  time  to  a  codefendant  to  answer 
as  to  the  relief  sought — a  time  which  is  gen- 
erally fixed  by  the  court's  order  to  that  ef- 
fect. And  If,  in  the  absence  of  any  statu- 
tory rule,  we  are  to  be  governed  by  parity  of 
reasoning  deduced  from  cases  where  relief 
is  sought  by  |)etition,  at  least  the  same  time 
and  opiwrtunity  to  plead  should  be  granted 
where  relief  is  sought  by  an  answer  iu  the 
nature  of  a  cross-bill,  as  when  prayed  for 
by  i)etltlon."  But  from  Pomeroy,  Co.  Rem. 
$  808,  cited  with  approval  in  Nevada  Ditch 
Co.  v.  Bennett  at  page  83  of  30  Or.,  page 
472  of  45  Pac.  (60  Am.  St  Rep.  777),  it 
would  api)ear  that  service  of  a  notice  of  some 
substantial  nature  would  be  essential  to  ju- 
risdiction in  such  cases.  As  the  notice  re- 
quired In  such  cases  is  not  pointed  out  I>y 
the  Code,  it  would  seem  that  since  there 
exists  the  right  to  affirmatively  set  up  in  the 
answer  the  matter  constituting  the  cross- 
complaint,  or  couuterchilm,  in  place  of  by  an 
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original  bill,  as  In  the  chancery  practice,  the 
defendant  In  so  doing,  to  all  Intents  and  par- 
poses,  places  himself  In  the  position  of  a 
plaintiff  In  respect  to  his  codefendants,  with 
the  result  that  the  Issue  and  serrlce  of  a 
summons  accompanied  by  a  copy  of  the  an- 
swer In  a  similar  manner  to  that  provided 
for  a  plaintiff  In  an  original  proceeding 
would  be  sufficient.  In  the  case  at  bar,  how- 
ever, the  order  of  the  court,  a  copy  of  which 
was  directed  to,  and  served  upon,  each,  re- 
quired that  all  should  appear  within  a  time 
there  specified,  and  plead  and  interplead 
with  respect  to  each  other  as  their  several 
Interests  might  appear,  which  was  in  effect 
the  same,  and  served  the  same  purpose,  as 
a  summons,  and  was  sufficient  to  require 
the  appearance  and  Interpleas  demanded.  In 
that  respect  the  order  having  directed  the  In- 
terpleas between  each,  only  such  proceedings 
were  required  after  service  thereof.  In  refer- 
ence to  serving  copies  of  answers,  etc..  as 
were  required  by  the  rules  of  the  district  in 
which  the  suit  was  brought. 

Without,  at  this  time,  determining  wheth- 
er the  affirmative  defenses  constituting  the 
counterclaims  are  sufficiently  pleaded,  or 
state  sufficient  facts,  etc.,  we  hold  that  the 
method  of  procedure  adopted  by  the  court 
and  parties  responding  thereto  was  ample, 
and.  If  the  pleadings  state  sufficient  facts  for 
the  purpose.  Is  sufficient  to  give  the  court 
the  Jurisdiction  necessary  to  determine  the 
rights  of  each  and  all  who  may  appear  to 
have  been  duly  and  regularly  served  with 
the  court's  order  in  reference  thereto. 

Thus  far  we  have  disposed  of  the  principal 
points  discussed  In  the  briefs  and  oral  argu- 
ments of  counsel  for  the  respective  parties, 
the  determination  of  which,  it  was  argued 
with  much  force,  must  result  In  a  dismissal 
of  the  suit  so  far  as  affects  all,  except  the 
parties  to  the  original  suit  The  conclusion 
reached,  however,  leaves  all  in  court,  making 
necessary  an  adjudication  of  their  respective 
rights  so  far  as  practicable  under  the  Issues 
and  evidence,  which  brings  us  to  the  merits 
of  the  controversy. 

As  will  appear  from  the  issues  stated,  some 
of  the  parties  to  the  proceeding  claim  as  ri- 
parian proprietors,  while  others  Invoke  the 
doctrine  of  prior  appropriation.  Throughout 
the  discussion,  oral  and  otherwise,  it  has 
been  and  Is  taken  for  granted  that  all  the 
lands  on  the  streams  Involved  are  riparian 
thereto  for  irrigation  purposes.  If  this  as- 
sumption, as  a  matter  of  law,  is  correct,  then, 
so  far  as  such  riparian  owners  are  concerned, 
the  water  to  which  each  thereof  may  be  en- 
titled must  be  distributed  on  that  basis; 
their  rights  thereto  being  subject  only  to  the 
rights  of  those  who  may  have  appropriated 
the  water  prior  to  the  time  of  the  inception 
of  such  riparian  Interests.  What,  then,  must 
be  the  basis  of  the  distribution  between  the 
riparian  owners,  if  any?  During  the  low- 
water  season,  and  when  most  needed,  the  wa- 
ter flowing  In  Sliver  creek  Is  approximately 


460  Inches,  with  about  4,000  acres  of  riparian- 
lands  demanding  water  rights  as  such.  Theee 
lands  cover  a  large  territory,  and  to  divide 
the  water  proportionately  between  them — to 
say  nothing  of  about  7,000  acres  of  lands  of 
parties  hereto  claiming  as  prior  approprla- 
tors — would  result  In  such  scarcity  of  water 
that  it  would  seem  that  none  could  be  very 
materially  benefited  under  such  circumstan- 
ces. A  large  portion  of  this  acreage  has 
never  been  irrigated,  yet  the  owners  thereof 
demand  water  for  this  acreage  on  an  equal- 
ity with  lands  long  since  brought  Into  cul- 
tivation by  irrigation.  If  the  riparian  doc- 
trine must  prevail,  their  rights,  under  the 
law,  appear  entitled  to  the  same  considera- 
tion as  those  who  have  diligently  applied  the 
water  to  a  beneficial  use.  It  was,  In  effect, 
announced,  In  Jones  v.  Conn,  39  Or.  30,  64 
Pac.  855,  Co  Pac.  1068,  54  L.  R.  A.  C30,  87 
Am.  St.  Rep.  634,  and  In  Williams  et  al.  v. 
Altiiow  et  al.  (decided  April  28, 1908)  95  Pac. 
200,  that  there  is  no  such  thing  as  prior 
riparian  ownership,  so  far  as  distribution  of 
water  for  Irrigation  purposes  between  ripa- 
rian owners  Is  concerned.  In  Williams '  v. 
Altnow,  Mr.  Chief  Justice  Bean  says:  "A 
riparian  proprietor  has  no  title  to  the  water 
flowing  over  his  land,  but  only  the  right  to 
use  it  while  It  Is  passing  his  place,  and  this 
right  Is  subordinate  to  a  corresponding  right 
In  all  the  other  proprietors.  One  proprietor 
cannot  unreasonably  detain  or  give  the  water 
another  direction  or  nse  It  In  any  way  to  thti 
Injury  of  the  others.  It  necessarily  follows, 
therefore,  that  the  nature  and  extent  of  the 
right  of  a  riparian  proprietor  to  the  water  of 
a  stream,  for  Irrigation,  cannot  be  measured 
by  any  definite  or  fixed  rule,  nor  can  the 
amount  of  water  to  which  he  Is  entitled  to 
use  for  that  purpose  ordinarily  be  definitely 
ascertained  or  determined,  although  this  may, 
perhaps,  be  done  in  exceptional  cases.  It  Is 
necessarily  a  varying  quantity,  depending  up- 
on the  use  by  other  proprietors  and  whether 
It  Is  an  Injury  to  them." 

If,  then,  the  distribution  of  the  water,  or 
of  any  material  portion  of  It,  In  the  case  at 
bar,  is  to  be  made  under  the  so-called  modi- 
fled  riparian  doctrine,  we  are  confronted 
with  a  serious  problem  as  to  how  it  shall,  in 
this  case,  be  accomplished.  While  the  cause 
has  been  tried  largely  on  the  theory  that 
riparian  rights  have  attached  to  the  lands, 
the  evidence  seems  to  be  Inadequate  for  the 
purpose  of  making  an  equitable  distribution 
under  that  rule.  Before  the  distribution  can 
be  made,  we  must  first  know  the  quantity 
of  water  in  the  stream  from  time  to  time  dur- 
ing the  Irrigation  season,  the  acreage  of  each 
farm  in  crops,  character  thereof,  the  amount 
required  for  the  proper  Irrigation  of  each 
crop  and  kind  of  crop,  time  for  Irrigation  of 
each,  etc.,  and  all  of  the  lands  should  be 
properly  surveyed  and  platted,  showing  Its 
status  In  this  and  various  other  resi)ectB  In 
detail.  But  the  record,  although  voluminous, 
discloses  but  little  evidence  of  a  definite  ua- 
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tore  upon  these  and  otber  points  required. 
Wben  tbere  Is  a  scarcity  of  water,  and  the 
acreage  Is  large^  much  and  more  explicit 
eTldence  Is  required  in  order  to  adjust  the 
rights  between  riparian  prt^rletors  than  un- 
der ordinary  conditions.  It  has  been  held  in 
California  that  the  distribution  amoag  ripari- 
an owners,  in  some  instances,  may  be  made 
under  the  rotation  method,  or  by  periods  of 
time,  rather  than  by  a  dlTiglon  of  its  quan- 
tity. Wiggins  T.  M.  L.  &  W.  Co.,  113  CaL 
182,  190,  45  Pac.  160,  32  Lu  B.  A.  667,  54  Am. 
St  Rep.  337.  In  fact,  as  stated  in  Jones  v. 
Conn,  supra,  each  case  must  depend  upon  the 
particular  facts  in  It,  and  no  definite  rule 
can  be  adopted  for  that  purpose.  It  Is  dear, 
therefore,  that  greater  particularity  is  re- 
quired in  the  proof  in  such  cases  than  where 
the  question  of  riparian  ownership  does  not 
arise.  But  this  case  appears  to  have  been 
tried  up<m  the  theory  that  the  converse  Is 
true,  and  If  the  riparian  doctrine  is  in  law  ap- 
plicable to  the  lands  owned  by  the  several 
parties,  or  by  a  great  number  of  them,  it 
may  become  necessary  to  remand  the  cause 
for  further  light  on  the  points  suggested. 
The  record,  however,  discloses  that  none  of 
the  lands  were  settled  upon  by  those  subse- 
quently acquiring  title  thereto,  until  begin- 
ning with  about  the  year  1878,  which  is  sub- 
sequent to  the  passage  of  the  desert  land  act, 
and  as  indicated  in  Williams  v.  Altnow,  su- 
pra, it  is  a  serious  question  whether  this  act 
does  not  abolish  the  common-law  rule  rela- 


ttve  to  the  doctrine  of  riparian  rights,  bo  far 
as  its  Interpretation  lias  been  applied  to  irri- 
gation of  lands  to  which  title  has  been  acquir- 
ed since  that  act  became  a  law.  Act  March 
3,  1877,  c  107,  i  1,  19  Stat  377  (D.  B.  Comp. 
St.  1901.  p.  1S4S),  6  Fed.  St  Ann.  393 ;  United 
States  V.  Rio  Grande  Irri.  Co.,  174  C.  S.  690, 
19  Sup.  Ct  770,  43  li.  Ed.  1136;  Farm  Inr. 
Co.  T.  Carpenter  et  al.,  9  Wyo.  110,  138,  61 
Pac.  258,  265.  50  L.  R.  A.  747,  87  Am.  St 
Rep.  918,  935.  While  this  question  was  nei- 
ther raised  in  the  court  below  nor  here.  It  so 
materially  affects  rights  of  the  parties  to  the 
suit,  some  of  whom  are  not  represented  by 
counsel,  that  it  cannot  I>e  passed  unnoticed. 
Nor  do  we  feel  disposed  to  pass  upon  a  ques- 
tion of  such  vast  importance,  not  only  to  the 
litigants  here,  but,  perhaps,  to  numerous  oth- 
ers throughout  the  state,  without  first  giving 
those  concerned  an  opportunity  to  be  heard. 
It  is  therefore  deemed  proper  to  continue 
the  cause  for  further  argument,  by  such  as 
may  wish  to  l>e  heard,  upon  the  points  Indi- 
cated, leaving  open  for  discussion  any  other 
points  involved  and  not  here  determined, 
among  which  may  be  the  sufficiency  of  the 
pleadings  to  determine  the  rights  of  the  sev- 
eral defendants,  as  well  as  the  respective 
priorities  between  the  parties  claiming  as 
prior  approprlators.  together  with  the  right 
to  a  full  discussion  of  any  other  points  that 
may  arise,  with  the  privilege  of  filing  bucIi 
other  and  additional  briefs  bearing  on  ttie 
points  to  be  considered  as  may  be  desired. 
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RUTHERFORD  v.  UNITED  STATES. 
(Supreme  Court  of  OUaboma.    May  16,  1908.) 

Cbiuinal  Law — Irstbuotiors— CiBCUiiSTAit- 

TiAL  Evidence. 

Where,  in  a  criminal  caw,  circumstantial 
evidence  solely  is  relied  on  for  a  conviction,  it  is 
error  for  tbe  trial  court  to  fail  and  refuse  to  in- 
struct on  the  law  applicable  thereto  when  the 
defendant  requests  it. 

[Ed.  Note.— For  cases  in  point,  gee  Cent.  Dig. 
vol.  14,  Criminal  Law,  S  1883.] 

(Syllabus  by  the  Court.) 

EhTor  to  the  United  States  Court  for  the 
Central  District  of  the  Indian  Territory,  at 
Atoka;   Tbomas  C.  Humphrey,  Judge. 

Emmett  Rutherford  was  convicted  of  grand 
larceny,  and  appeals.    Reversed. 

On  tbe  14tb  of  November,  1906,  the  grand 
jury  for  tbe  United  States  Court  in  Indian 
Territory,  Central  District,  sitting  at  Dur- 
ant,  returned  Its  Indictment  into  open  court 
charging  Emmett  Rutherford  and  Charles 
Jones  with  having  on  the  12th  day  of  June, 
1906,  within  that  Jurisdiction,  committe^jl 
the  crime  of  grand  larceny  of  certain  saddles 
and  harness  belonging  to  E.  R.  Benson  of 
the  value  of  ^2.  Jones  fled  amd  was  not 
caught  Tbe  defMidant,  Rutherford,  on  ar- 
raignment, pleaded  not  guilty.  The  evidence 
connecting  Rutherford  with  tbe  offense  was 
entirely  circumstantial.  Tbe  facts  are  brief- 
ly as  follows:  Benson,  the  prosecuting  wit- 
ness, lived  on  a  farm  near  the  little  town 
of  Utlca.  On  the  nlgbt  of  the  12tb  of  June, 
1906,  there  was  taken  from  his  bam  and 
harness  house  the  goods  mentioned  In  tbe 
Indictment.  He  went  to  town  the  next  morn- 
ing, secured  tbe  services  of  one  Dobbs,  who, 
on  going  to  tbe  place  where  Rutherford  lived 
and  where  two  Jones  brothers  were  stopping, 
found  a  borrowed  buggy  in  the  yard  in  which 
was  a  whip,  part  of  tbe  goods  which  bad  been 
stolen  from  Benson.  On  going  into  the 
bouse  and  calling  for  defendant,  who  lived 
there,  he,  being  upstairs,  came  down,  and  ob- 
serving Dobbs,  ran  back  again.  Dobbs,  hav- 
ing no  warrant  for  his  arrest,  went  to  town 
to  procure  it,  and  coming  back,  found  that 
tbe  Jones  boys  who  had  been  there  when  he 
first  went  to  the  place  were  gone,  and  after  a 
search  the  defendant  was  found  concealed 
or  partially  concealed  about  a  half  mile  from 
bis  home.  Tracks  of  two  parties  led  toward 
the  place  where  the  stolen  property  was  aft- 
erwards found.  The  searching  party  was 
led  to  the  place  of  its  concealment,  which 
was  about  8%  mUes  from  defendant's  home, 
by  the  defendant,  and  while  he  did  not  take 
the  stand,  it  developed  from  cross-examina- 
tion of  members  of  the  searching  party  that 
they  were  Informed  by  him  that  the  Jones 
boys  haid  told  him  where  the  property  was 
located,  and  in  this  manner  he  was  able  to 
disclose  it  The  case  was  tried  to  a  Jury, 
which  returned  a  verdict  finding  the  de- 
foidant  guilty  as  charged,  and  the  court 
sentenced  him  to  serve  two  years  in  the  Unlt- 
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ed  States  penitentiary.  Motion  for  new  trial 
was  filed  and  overruled,  amd  the  case  was 
taken  by  writ  of  error  to  tbe  United  States 
Court  of  Appeals  for  the  Indian  Territory  at 
South  McAlester,  and  was  pending  there  on 
the  passing  of  that  court  with  tbe  organiza- 
tion of  the  state  of  Oklahoma,  and  la  before 
us  by  virtue  of  the  terms  of  the  Enabling  Act 
(Act  Jane  16,  1006,  c.  3335,  34  Stat.  267). 

Hatchett  &  Ferguson,  for  appellant  Field- 
ing Lewis  and  W.  G.  Reeves,  for  the  State. 

DUNN,  J.  (after  stating  tbe  facts  as  above). 
Defendant  requested  the  court  to  give  the 
following  Instruction:  "Tlie  Jury  are  in- 
structed that  if  in  this  case  they  can  recon- 
cile tbe  circumstances  tending  to  show  de- 
fendant's guilt,  if  any,  reasonably  with  the 
fact  of  the  Innocence  of  defendant,  then  it 
Is  your  duty  to  acquit  him."  In  addition  to 
this,  on  the  refusal  of  this  instruction,  coun- 
sel for  defendant  again  urged  the  court  to 
charge  the  law  on  circumstantial  evidence. 
The  Instruction  which  was  presented  and  the 
specific  request  were  both  refused  by  the 
court,  and  error,  which  Is  confessed  by  the 
Attorney  General,  is  assigned  therefor.  The 
instruction  asked  for,  or  one  governing  the 
proposition  involved,  sbould  have  been  given, 
aod  it  was  error  for  the  court  to  refuse  it. 
The  Annotated  Statutes  of  Indian  Territory 
for  1899,  {  1600.  provides:  "When  the  evi- 
dence Is  concluded,  the  court  shall,  on  motion 
of  either  party,  Instruct  the  Jury  on  the 
law  applicable  to  the  case" — and  the  au- 
thorities all  hold,  and  without  dissent  that 
where  circumstantial  evidence  Is  relied  upon 
for  conviction  this  necessitates  the  court  on 
the  trial,  when  requested,  to  give  the  law 
applicable  thereto  In  its  InstructlonB  to  the 
Jury,  and  a  failure  to  do  so  Is  error.  12  Cyc. 
633 ;  State  v.  Cohen,  108  Iowa,  208,  78  N.  W. 
857,  75  Am.  St  Rep.  213 ;  Hamilton  v.  State, 
96  Ga.  301,  22  S.  E.  528 ;  Wantland  v.  State, 
145  Ind.  38.  43  N.  E.  931 ;  Gablick  v.  Peo- 
ple, 40  Mich.  292;  Territory  v.  Lermo,  8  N. 
M.  666,  46  Pac.  16 ;  1  Greenleaf  on  Evidence, 
{  34 ;  People  v.  Scott  10  Utah,  217,  37  Pac. 
335. 

The  rule  as  annunciated  In  Cyc,  supra.  Is 
as  follows:  "Where  the  prosecution  relies 
solely  upon  circumstantial  evidence,  the  court 
must  always  instruct  upon  the  nature  of  clr- 
ctunstantial  evidence.  Such  evidence  should 
be  expressly  defined,  and  tbe  rules  govern- 
ing its  effect  concisely  stated." 

In  discussing  tbe  law  of  presumptive  evi- 
dence Mr.  Greenleaf,  in  tbe  section  cited 
alMve,  thus  states  tbe  reasons  of  tbe  propriety 
and  righteousness  of  such  instruction :  "Thus, 
as  men  do  not  generally  violate  the  Penal 
Code,  the  law  presumes  every  man  Innocent ; 
but  some  men  do  transgress  it,  and  therefore 
evidence  Is  received  to  repel  this  presump- 
tion. This  legal  presumption  of  innocence  is 
to  be  regarded  by  the  Jury  in  every  case  as 
matter  of  evidence,  to  the  benefit  of  which 


Digitized  by 


Google 


754 


95  PACIFIC  REPORTER. 


(OUl. 


the  party  is  entitled.  And  where  a  criminal 
charge  Is  to  be  proved  by  circumstantial  evi- 
dence, the  proof  ought  to  be  not  only  con- 
sistent viflth  the  prisoner's  guilt,  but  incon- 
sistent with  any  other  rational  conclusion." 

In  commenting  on  the  refusal  of  an  in- 
struction requested  by  a  defendant  on  cir- 
cumstantial evidence  in  a  Michigan  case, 
Gabileli  v.  People,  supra,  Mr.  Justice  Cooley, 
who  was  at  that  time  a  member  of  the  court, 
says:  "We  think  the  plaintiff  in  error  was 
entitled  to  the  instruction  requested.  It  Is 
perfectly  true  that  the  Jury  must  Judge  of 
the  proper  weight  of  the  evidence ;  but  when 
evidence  Is  laid  before  them  which  only  In- 
directly  tends  to  raise  an  Inference  of  guilt, 
and  the  Importance  of  which  must  depend  al- 
together upon  circumstances,  it  Is  the  right 
of  the  respondent  to  have  the  jury  instructed 
how  these  circumstances  bear  upon  the  pre- 
sumption of  guilt.  Possession  of  stolen  prop- 
erty, if  immediately  subsequent  to  the  lar- 
ceny, may  sometimes  be  almost  conclusive 
of  guilt  (see  People  v.  Walker,  38  Mich.  150) ; 
but  the  presumption  wealiena  with  the  time 
that  has  elapsed,  and  may  scarcely  arise  at 
all  if  others  besides  the  accused  have  had 
equal  access  with  himself  to  the  place  where 
it  is  discovered.  A  Jury  may  or  may  not  at- 
tach Importance  to  these  circumstances ;  but 
as  the  law  permits  the  Inference  of  guilt  to 
be  drawn  under  some  circumstances,  and  not 
under  others,  the  jury  should  have  some  in- 
struction how  to  deal  with  these  circum- 
stances when  they  are  placed  before  them." 

The  compiled  laws  of  Utah  relating  to  in- 
structions to  Juries  are,  in  eflCect,  substan- 
tially the  same  as  those  of  Indian  Territory, 
and  In  the  case  of  People  v.  Scott,  supra,  it 
appears  that  the  evidence  on  which  it  was 
sought  to  convict  the  defendant  was  cir- 
cumstantial, and  that  defendant  offered  an 
instruction  on  this  point,  which  was  denied 
by  the  court,  and  the  Supreme  Court  in  that 
case  held  that,  "where  the  testimony  in  a 
criminal  case  is  entirely  circiunstantial,  it  is 
the  duty  of  the  court  to  charge  upon  the  law 
of  the  subject,  though  the  request  ofCered  by 
defendant  on  tills  subject  was  erroneous"; 
this  being  based  upon  the  proposition  that, 
altltough  the  instruction  may  not  have  been 
strictly  formal,  it  at  least  amounted  to  a 
request  or  a  motion,  the  denial  of  which  was 
error. 

The  danger  In  cases  where  circumstantial 
evidence  is  entirely  relied  upon  for  convic- 
tion is  that  Jurors  being  brought  into  court 
•au'd  impaneled  for  the  purpose  of  determin- 
ing the  guilt  or  Innocence  of  the  defendant, 
and  the  court  admitting  the  circumstances 
as  evidence  against  the  defendant,  unless 
warned  in  some  manner,  might  be  Inclined 
to  believe  that  absolute  proof  of  the  circum- 
stances would  be  condusive  proof  of  the 
crime,  and  their  attention  would  be  exclu- 
sively directed  to  the  evidence  which  estab- 
lished the  incriminating  circumstances,  in- 
stead of  weighing  and  judging  whether  or 


not  the  incriminating  circumstances  proven 
fstablished  the  ultimate  fact  and  proved  be- 
yond a  reasonable  doubt  that  defendant  was 
the  guilty  party. 

There  are  other  assignments  of  error  urged, 
practically  all  of  which  relate  to  alleged  er- 
roneous instructions,  and,  as  the  same  ques- 
tions will  probably  not  arise  in  a  further  trial 
hereof,  there  will  be  no  value  In  the  discus- 
sion thereof. 

The  Judgment  of  the  trial  court  is  accord- 
ingly reversed  and  set  aside,  aud  the  defend- 
ant granted  a  new  trial.    All  concurring. 


McLEOD  V.    SPENCER. 
(Supreme  Court  of  Oklahoma.     May  15,  1908.) 

1.  Pdbuo  Lands  —  Injuby  to  Homestead 
Rights— Damages. 

A  homesteader  upon  public  land,  proceeding 
lawfully  to  perfect  his  title,  is  entitled  to  com- 
pensation for  injury  done  to  the  premises,  but 
the  measure  of  damages  is  not  the  same  as  if  he 
owned  tlie  land  in  fee  simple. 

2.  Same. 

In  such  a  case  it  is  error  for  the  court  to 
instruct  the  jury  that  the  measure  of  dama^res 
is  just  the  same  as  if  the  plaintiff  owned  the 
land  in  fee.  The  court  ought  to  have  defined 
the  rights  of  the  settler  in  the  homestead,  and 
left  the  question  to  the  jury  to  determine  his  in- 
terest, and  from  such  interest  the  liability  of 
the  defendant. 
(Syllabus  by  the  Court.) 

Error  from  District  Court,  Comanche  Coun- 
ty;  P.  E.  Gillette,  Judge. 

Action  by  R  B.  Spencer  against  N.  I.  Mc- 
Leod.  Judgment  for  plaintiff,  and  defendant 
brings  error.    Reversed  and  remanded. 

Stevens  &  Myers,  for  plaintiff  In  error. 

BCANE,  J.  This  was  an  action  by  defend- 
ant in  error,  plaintiff  below,  for  the  alleged 
wrongful  filling  up  by  the  plaintiff  In  error, 
defendant  below,  of  a  natural  waterway  by 
reason  of  which  the  waters  were  turned  over 
and  upon  the  portions  of  plaintiff's  home- 
stead, so  overflowing  and  damaging  same  as 
to  render  such  portions  worthless.  The  an- 
swer of  defendant  was  a  general  denial.  The 
petition  of  plaintiff  alleged  that  the  land  was 
a  homestead,  and  that  he  was  occupying  It  as 
a  homestead  entrynian  under  the  homestead 
laws  of  the  United  States,  and  upon  the  trial 
It  was  admitted  by  the  parties  that  such  was 
the  case.  The  trial  was  had  before  a  Jury, 
and  resulted  in  a  verdict  aud  Judgment  for 
the  plaintiff  In  the  sum  of  $100,  from  which 
judgment  the  defendant  api)eaied  to  this  court. 

There  are  several  grounds  of  error  argued 
by  counsel  for  plaintiff  in  error  In  his  brief, 
only  one  of  which,  however,  we  believe  has 
merit.  Instruction  No.  5,  given  by  the  court, 
to  which  exception  was  duly  saved,  Is  to  the 
effect  that  the  proper  measure  of  damages  Is 
the  difference  in  value  of  the  land  immedlate- 
.  ly  before  and  immediately  after  the  act  com- 
plained of.  We  believe  it  was  error  for  the 
court  below  to  give  this  Instruction.    It  Is  ad- 
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mltted  that  the  plaintiff's  Interest  In  the  land 
was  tbat  of  a  homestead  entryman.  VTbile  It 
Is  true  that  a  homesteader  who  proceeds  law- 
fully to  perfect  his  title  to  land  entered  Is  en- 
titled to  compensation  for  injury  done  to  the 
premises,  yet  we  believe  the  measure  of  dam- 
ages is  not  the  same  ns  though  be  owned  the 
land  in  fee  simjile.  Mr.  Justice  Johnston,  in 
Burlington,  Kansas  &  S.  W.  K.  R.  Co.  v. 
Johnson,  38  Kan.  142,  16  Pac.  l2o,  speaking  of 
the  nature  of  a  homesteader's  title  to  land  oc- 
cupied under  the  homestead  laws,  says:  "The 
Interest  which  the  settler  has  may  be  appro- 
priated for  a  right  of  way  by  adversary  pro- 
ceedings, as  we  have  already  seen  that  Con- 
gress has  provided  for  the  condemnation  of  a 
right  of  way  through  a  homestead,  as  well  as 
for  its  purchase  from  the  settler.  Of  course 
the  settler  does  not  part  with  the  same  Inter- 
est or  value  that  be  would  If  he  had  the  legal 
title,  and  he  should  only  receive  compensation 
for  the  Interest  taken  from  him."  In  the 
case  of  Ellisworth,  etc.,  R.  R.  Co.  v.  Gates, 
41  Kan.  574,  21  Pac.  SS2,  Clogston,  C,  who 
wrote  the  opinion,  uses  the  following  lan- 
guage: "In  this  case  the  court  instructed 
the  jury  and  gave  the  rule  for  the  measure  of 
damages  Just  as  It  would  have  given  It  bad 
the  plaintiff.  Instead  of  having  a  homestead 
right,  owned  the  fee.  This  was  error.  The 
court  ought  to  have  defined  the  rights  of  the 
settler  In  such  homestead,  and  left  the  ques- 
tion to  the  Jury  to  determine  his  interest  and 
from  such  interest  the  liability  of  the  com- 
pany. Just  what  that  Interest  would  be  is  a 
que.stion  of  fact  in  each  case,  to  be  determin- 
ed by  the  Jury,  and  depends  upon  the  improv- 
ed condition  and  the  length  of  time  the  home- 
stead has  existed,  and  all  other  facts  that  go 
to  make  up  its  value.  Its  value  may  be  much 
less  than  If  the  settler  owned  the  fee  of  the 
land,  or  it  may  be  substantially  the  same  or  a 
little  less  than  its  actual  value  including  the 
fee.  "We  are  therefore  of  the  opinion  that 
the  instructions  of  the  court  are  erroneous, 
and  recommend  that  the  cause  be  reversed, 
and  a  new  trial  ordered."  The  above  case 
seems  to  be  In  point  here,  and  is  to  our  mind 
supported  by  sound  reason. 

It  is  therefore  ordered  that  the  Judgment 
of  the  court  below  be  reversed,  and  the  cause 
remanded  for  a  new  trial.  All  the  Justices 
concur. 


CITIZENS'   BANK   OF   WAKITA  v.   GAR- 
NETT et  al. 
(Supreme  Court  of  Oklahoma.     May  15,  1908.) 

1.  Trial— Demdbrkb  to  Evidence. 

If  there  is  some  evidence  fairly  tondinj;  to 
establish  each  fact  necessary  to  the  defense  of 
the  defendant  in  an  action  on  a  proraissory  note, 
a  demurrer  to  such  evidence  should  be  overruled 
by  the  court. 

[E<1.  Note.— For  cn.'!"s  in  point,  see  Cent.  Die. 
vol.  40,  Trial,  5S  .946-3.-4.] 

2.  Same  —  iNSTBrcrioxs— Applicahiutt  to 
Pleadings  asd  Evidence. 

It  is  not  error  tor  the  coart  to  refase  to 
instruct  the  .jury  upon  aa  issue  that  ia  not  pre- 


sented by  either  the  pleadings  or  the  evidence  in 
the  case. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  46,  Trial,  H  584-586.] 

3.  Same— Requested   Instructions  Covered 
BY  Instructions  Given. 

It  is  not  error  for  the  court  to  refuse  to 
give  a  requested  instruction  upon  a  pronosition 
when  the  same  proposition  is  submitted  to  the 
jury  by  another  instruction  ot  tiie  court,  anu 
when  the  instructions  of  the  court,  talcen  as  a 
whole,  fairly  submit  to  the  jury  ail  the  law  ap- 
plicable to  the  case. 

[Ed.  Note. — For  ca-ses  In  point,  see  Cent.  Dig. 
vol.  46,  Trial,  H  651-659.] 

4.  Bills  and  Notes— Title  of  Assioneb  of 
Nonneootiable  Note. 

The  assignee  of  a  nonnegotiable  note  ac- 
quires only  the  title  of  the  assisnor  subject  to 
all  the  equities  and  defenses  which  the  makers 
of  the  note  would  have  against  the  same  in  the 
hands  of  the  payee. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  7,  Bills  and  Notes,  {  751.] 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Grant  County; 
James  K.  Beauchamp,  Judge. 

Action  by  the  Citizens'  Bank  of  Waklta 
against  J.  E.  Gamett  and  another.  Judgment 
for  defendants,  and  plaintiff  brings  error. 
Affirmed. 

Sam  P.  Ridings,  for  plaintiff  in  error. 
Charles  West,  Winfleld  Scott,  C.  H.  Parker, 
and  P.  C.  Simons,  for  defendants  in  error. 

HAYES,  J.  The  Citizens'  Bank  of  Waklta 
brought  this  action  in  the  district  court  of 
Grant  county  against  J.  E.  Gamett  and  W.  O. 
Jones  on  a  promissory  note  payable  to  the 
order  of  W.  E.  Lemon  for  the  sum  of  $1,380, 
executed  by  J.  R  Gamett  as  principal  and 
W^.  O.  Jones  as  surety,  and  indorsed  without 
recourse  by  W.  Eu  Lemon  to  tiie  Citizens' 
Banlc  of  \\'ukita.  Plaintiff's  petition  In  the 
court  below  contained  the  usual  necessary 
averments  of  a  petition  In  an  action  on  a 
promissory  note.  Defendants  by  their  an- 
swer admit  the  execution  of  the  note  sued  on, 
but  allege  that  the  circumstances  under 
which  said  note  was  executed  b.v  them  to 
W.  E.  Lemon  were  that  J.  E.  Garnett,  prior 
to  the  execution  of  the  note,  had  been  one  of 
the  stockholders  and  ofllccrs  of  the  Citizens' 
Bank  of  AVaklta,  and  that  be  had  sold  his 
stock  or  a  great  portion  of  the  same  to  W.  E. 
Lemon:  that  at  the  time  of  the  sale  there 
was  held  by  the  said  bank  a  note  executed  by 
J.  E.  Koontz  to  it  in  the  sum  of  $2,570;  that 
said  note  was  an  excessive  loan  made  by  the 
bank  under  the  laws  of  the  territory  of  Okla- 
homa; that  at  the  time  defendants  executed 
to  Lemon  the  note  sued  upon  Lemon  agreed 
with  them  that  the  plaintiff  would  transfer 
to  defendant  Jones  the  said  J.  E.  Koontz 
note,  allowing  him  to  collect  the  same  and 
apply  the  proceeds  of  the  collection  of  It  to 
the  payment  of  the  note  sued  upon  in  this 
action:  that  the  execution  and  delivery  of 
the  note  in  this  action  to  Lemon  was  upon 
the  condition  that  the  Koontz  note  should  be 
delivered  to  Jones;    that  the  plaintiff  knew 
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of  this  agreement  at  and  before  the  note  sued 
upon  was  transferred  by  Lemon  to  It;  that 
the  Koontz  note  had  never  been  delivered  to 
the  defendant  Jones,  or  any  one  for  him,  and 
that  Lemon  had  refused  to  deliver  the  same 
In  accordance  with  the  agreement  without 
which  the  note  sued  upon  was  not  to  be  bind- 
ing upon  the  defendants.  The  cat;e  was 
tried  before  a  Jury  and  verdict  returned  and 
judgment  rendered  In  favor  of  the  defendants. 
Plaintiff  demurred  to  the  defendants'  evi- 
dence, which  demurrer  was  overruled  by  the 
court,  and  this  action  of  the  court  is  the  first 
alleged  error  discussed  by  plaintiff  In  Its 
brief.  It  Is  admitted  that  the  note  sued  upon 
Is  a  nonnegotlable  Instrument  Plaintiff 
therefore  took  the  note  subject  to  whatever 
equities  defendants  had  against  the  same  In 
the  hands  of  Lemon.  There  was  abundant 
testimony  introduced  by  defendants  to  the 
effect  that  the  note  sued  upon  was  executed 
by  them  to  Lemon  solely  upon  the  condition 
that  the  Koontz  note  was  to  be  delivered  to 
them,  and  at  the  time  of  the  execution  of 
the  note  by  them  It  was  the  understanding 
that  It  had  been  agreed  by  the  officers  of  the 
plaintiff  banlc  that  the  Koontz  note  should  be 
delivered  to  Jones  upon  defendants  executing 
a  note  to  Lemon,  and  there  Is  no  controversy 
that  the  Koontz  note  has  never  been  delivered 
to  defendants.  Plaintiff  requested  the  court 
to  Instruct  the  Jury  as  follows:  "If  you  find 
that  the  defendants  recognized  the  right  of 
the  plaintiff  bank  to  take  the  note  sued  on 
herein  and  hold  the  same  as  a  part  of  the 
property  and  assets  of  the  bank  before  or 
without  the  said  Koontz  note  being  delivered 
to  the  said  Jones,  then  the  defendants  are 
estopped  and  precluded  from  denying  the 
effectiveness  of  the  note  sued  on."  Plaintiff 
attempted  by  this  instruction  to  have  the 
court  submit  to  the  jury  the  question  of  es- 
toppel, but  the  court  properly  refused  to  give 
this  Instruction.  No  issue  of  estoppel  Is  al- 
leged in  plaintifTs  petition,  nor  Is  there  any 
evidence  In  the  record  that  presents  such 
Issue.  It  is  true  that  two  of  the  witnesses 
testified  that,  after  the  maturity  of  the  note 
sued  upon,  defendants  came  to  the  bank  and 
requested  that  the  note  be  renewed.  This 
evidence  was  competent  for  the  purpose  of 
contradicting  the  contention  of  defendants 
that  there  was  never  any  delivery  of  the  note 
sued  upon  except  on  condition  that  the 
Koontz  note  should  be  delivered  to  them  by 
the  plaintiff,  but  such  evidence  Is  not  suffi- 
cient to  support  an  Instruction  on  estoppel, 
for  the  reason  that,  If  a  plea  of  estoppel  had 
been  plead  by  plaintiff  In  its  petition.  It  would 
not  have  been  sufficient,  for  It  to  have  shown 
only  that  defendants  had  requested  it  to 
renew  the  note,  but  it  would  have  been  neces- 
sary for  It  to  prove  that  it  was  misled  by 
such  conduct  and  request  of  the  defendants, 
to  Its  Injury,  or  that  It  was  induced  thereby 
to  act  and  did  act  to  Its  Injury.  16  Cyc.  744; 
1  Daniel  on  Negotiable  Instruments,  859. 
The  evidence  does  not  disclose  that  the  act 


of  the  defendants  In  going  to  the  bank  and 
requesting  a  renewal  of  the  note,  which  evi- 
dence was  contradicted  by  the  testimony  of 
defendants,  the  plaintiff  was  Induced  to  act 
or  did  In  any  way  act  upon  same.  On  the 
contrary,  the  evidence  discloses  that  It  refused 
the  request  of  defendants,  and  shortly  there- 
after Instituted  this  suit  The  Issue  of  es- 
toppel is  not  presented  by  the  pleadings  nor 
by  the  evidence  In  this  case,  and  the  court 
did  not  err  In  refusing  to  give  the  Instruc- 
tion thereon  requested  by  plaintiff. 

Plaintiff  cites  National  Bank  t.  Dosbaugb. 
11  Okl.  664,  69  Pac.  79T,  as  supporting  Its 
right  to  this  Instruction.  That  was  an  action 
brought  by  Dosbaugb's  Bank  against  the 
Guthrie  National  Bank  for  a  balance  on  a 
draft  drawn  by  H.  H.  Hagan  In  favor  of  Dos- 
baugb's Bank  on  the  Guthrie  National  Bank. 
Before  accepting  the  draft  and  advancing 
any  money  thereon,  the  Dosbaugb  Bank  sent 
a  message  to  the  Guthrie  National  Bank  ask- 
ing If  Hagan's  check  for  $10,500  was  good. 
The  Guthrie  National  Bank  answered  that 
Hagau's  check  for  the  balance  due  Wilson 
was  good.  On  tbe  same  day  the  president  of 
the  Guthrie  National  Bank  wrote  a  letter  to 
Wilson,  In  which  he  said  that  Hagan  had 
made  arrangements  with  the  Guthrie  Nation- 
al Bank  to  pay  his  check  for  the  balance  due 
Wilson  on  a  cattle  deal,  tbe  amount  of  which 
was  not  known  to  the  Guthrie  National  Bank, 
but  was  about  $10,500.  Then  the  draft  drawn 
by  Hagan  on  the  Guthrie  National  Bank  for 
tbe  sum  of  110,268.40  was  presented  to  Dos- 
baugb's Bank,  tbe  letter  from  the  president 
of  the  Guthrie  National  Bank  was  exhibited 
to  the  officers  of  Dosbaugh's  Bank,  and  Wil- 
son and  Hagan  made  statements  to  the  offi- 
cers of  the  bank  to  the  effect  that  the  draft 
was  the  balance  due  Wilson  by  Hagan,  and, 
upon  such  statements,  letter,  and  message 
from  the  Guthrie  National  Bank,  the  Dos- 
baugb Bank  paid  the  draft  The  court  held 
that  the  Guthrie  National  Bank  was  estopped 
by  Its  message  and  the  letter  of  credit  to 
Hagau  from  denying  tbe  right  of  Hagan  to 
check  on  It  for  the  amount  of  said  draft,  and 
correctly  so,  for  the  reason  that  Dosbaugh's 
Bank  by  such  representations  had  been  In- 
duced to  act  thereon  and  to  part  with  Its 
property.  But  the  evidence  In  the  case  at 
bar  does  not  prove  or  tend  to  prove  that  the 
plaintiff  was  induced  to  part  with  any  of  Its 
property,  or  to  change  its  position  In  any 
way  to  its  Injury  by  reason  of  defendant^ 
requesting  an  extension  of  their  note. 

Plaintiff  further  requested  the  court  to  In- 
struct the  Jury  as  follows;  "If  you  find  that 
the  consideration  for  the  giving  of  the  note 
sued  on  was  the  extinguishing  of  the  liability 
of  Gamett  and  Lemon  on  the  Koontz  note, 
and  that  such  liability  has  been  extinguish- 
ed, then  your  verdict  must  be  for  the  plain- 
tiff." The  court  refused  to  give  this  instruc- 
tion as  requested,  but  Instructed  the  Jury  as 
follows:  "Yon  are  instructed  that  if  you 
find  that  the  note  sued  on  herein  was  trana- 
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ferred  to  the  said  bank  together  witb  other 
money,  or  moneys  and  notes,  by  certain  stock- 
holders of  the  bank  for  the  purpose  of  replac- 
ing and  taking  up  said  note  given  by  the 
said  J.  A.  Koontz  to  said  l>ank,  and  not  upon 
condition  that  the  Koontz  note  was  to  l>e  de- 
livered to  Jones,  and  that  thereafter  or  there- 
upon a  controversy  or  disagreement  arose 
between  the  said  stocldiolders  who  helped 
to  replace  and  take  up  said  note,  as  to  which 
should  bold  and  collect  the  said  Koontz  note, 
then,  and  in  that  event,  the  said  disagree- 
ment or  controversy  between  said  stock- 
holders can  in  no  way  affect  the  right  of  the 
plaintiff  to  recover  on  the  note  sued  on  here- 
in." The  instruction  given  by  the  court  fair- 
ly submitted  to  the  Jury  the  issue  contended 
for  both  by  plaintiff  and  defendants.  Plain- 
tiff contends  that  ttie  consideration  for  which 
the  note  was  given  and  transferred  to  the 
bank  was  a  release  of  Lemon  and  Garnett 
from  their  liability  as  stockholders  of  the 
bank  on  the  J.  A.  Koontz  note  on  account  of 
same  having  been  an  excessive  loan,  and  that 
the  disagreement  relative  to  who  should  tiave 
possession  of  the  Koontz  note  arose  t>etween 
the  stockholders  after  the  execution  and  de- 
livery to  the  bank  of  the  note  sued  upon,  and 
after  the  Koontz  note  had  been  withdrawn 
from  the  papers  of  the  bank.  The  instruc- 
tion given  by  the  court  presented  the  same 
proposition  contended  for  in  the  instruction 
requested  by  plaintiff  and  refused  by  the 
court,  and  it  is  a  well-settled  rule  of  law  that 
the  refusal  of  the  court  to  give  an  instruc- 
tion which  properly  states  the  law  is  not  re- 
versible error,  if  the  same  proposition  of  law 
is  presented  by  the  court  in  other  instruc- 
tions, and  the  whole  of  the  instructions  of 
the  court  clearly  states  the  law  applicable  to 
the  issues  in  the  case.  Atchison,  Topeka  & 
Santa  F«  By.  Co.  v.  Marks,  11  Okl.  82,  65 
Pac.  906.  The  court  further  instructed  the 
Jury  as  follows:  "You  are  further  Instructed 
that  the  Citizens'  Bank  of  Wakita  is  not  an 
Innocent  purchaser  of  the  note  sued  upon 
herein,  and  that  any  defense  which  the  de- 
fendants herein  may  have  against  the  payee, 
W.  'R.  Lemon,  is  a  good  defense  as  against 
said  bank."  Plaintiff  excepted  to  this  in- 
struction, and  assigns  it  as  one  of  the  errors 
for  which  a  reversal  is  asked.  There  is  no  dis- 
pute that  the  note  in  controversy  is  a  nomiego- 
tlable  instrument,  nor  is  there  any  dispute  in 
the  evidence  that  the  note  was  acquired  by 
the  bank  from  W.  R  Lemon,  who  is  the 
payee  in  the  note,  and  who  Indorsed  the  same 
without  recourse  to  the  bank.  It  is  an  ele- 
mentary proposition  of  law  that  the  assignee 
of  a  nonnegotlable  instrument  acquires  only 
the  title  that  the  assignor  had.  The  plaintiff 
took  the  note  in  this  action  from  Lemon  su]>-' 
Ject  to  all  the  equities  and  defenses  against 
It  in  favor  of  the  defendants  that  tlie  de- 
fendants would  have  had  if  the  note  had  re- 
mained in  the  hands  of  Lemon,  and  the  fact 
tliat  the  note  is  nounegotiable  was  notice  to 
plaintiff  of  such  equities  and  defenses.    The 


instruction  of  the  court  that  the  plaintiff  was 
not  an  innocent  purchaser  was  not  error. 
The  case  was  submitted  to  the  jury  upon  the 
evidence  and  the  instructions  of  the  court 
which  fairly  presented  to  the  jury  all  the 
propositions  of  law  raised  by  the  pleadings 
and  the  evidence;  and,  since  we  find  no  error 
In  the  record,  the  judgment  of  the  trial  court 
is  affirmed. 

WILLIAMS,  C.  J.,  and  DUNN,  TUBNEB, 
and  KANE,  JJ.,  concurring. 


HUNTEai  BEALTY  CO.  et  al.  v.  SPENCEE 

et  al. 
(Supreme  Court  of  Okinhoma.     May  14,  1908.) 

1.  APPEAIt-BEVIEW— FlMDINQS    BY   OOUBT. 

In  a  cause  tried  to  the  court,  a  general 
finding  includes  the  finding  of  all  facts  n:'ccs- 
sary  to  constitute  the  claims  of  the  party  in 
whose  behalf  the  judgment  la  rendered,  and  up- 
on appeal  the  court  will  not  review  the  evidence 
upon  which  such  finding  is  made  to  determine 
its  sufficiency. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  S,  Appeal  and  Error,  K  39o5-30C9.] 

2.  Deei>— Delivebv. 

No  title  will  pass  by  a  deed  which  is  not 
delivered  by  the  grantor  or  some  one  duly  au- 
thorized by  him. 

[Ed.  Note.— For  cflses  in  point,  see  Cent  Dig. 
vol.  16,  Deeds,  {  116.] 

3.  Escrow— Pebfobmance  of  Conditions. 

Where  possession  of  an  escrow  iR  obtained, 
without  performance  of  the  condition  upon 
which  a  delivery  to  the  grantee  was  to  be  made, 
no  title  passes. 

[EM.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  19,  Escrows,  {  11.] 

4.  Pbincipal  and  Agent— Contbactb— Pub- 
lic Policy— Validitt. 

Where  an  agent  acts  for  both  parties  in 
making  a  contract  requiring  the  exercise  of  dis- 
cretion, the  contract  is  contrary  to  public  policy, 
and  voidable  in  equity  upon  the  application  of 
either  party. 

[B3d.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  40,  Principal  and  Agent  S  588.] 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Garfield  Coun- 
ty; John  L.  Pancoast,  Judge. 

Action  by  Martha  Spencer  and  others 
against  the  Hunter  Bealty  Company  and 
others.  Judgment  for  plaintiffs,  and  defend- 
ants bring  error.    Affirmed. 

The  pleadings  and  proof  in  this  case  dis- 
close that  on  March  — ,  1903,  Martha  Spencer, 
defendant  in  error,  plaintiff  below,  was  the 
owner  of  a  quarter  section  of  land  in  Gar- 
field county  where  she  lived;  that  Daisy  Hut- 
to  was  the  owner  of  lota  1  and  2,  block  44,  tn 
Okeene,  Blaine  county,  upon  which  was  iHiilt 
a  hotel,  in  wlilch  she  lived;  that  Thomas  B. 
Cooper  lived  near  Mrs.  Spencer  in  Garfield 
county,  and  owned  180  acres  of  land  in  Texas 
county.  Mo.;  that  Harry  N.  Horner  and  J. 
E.  McCarty  were  partners  in  the  real  estate 
business  in  Enid,  Okl.,  under  the  name  of  the 
Hunter  Bealty  Company.  That  about  that 
time  Martha  Spencer  listed  her  farm,  worth 
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$3,500,  for  snle  with  the  Hunter  Realty  Com- 
pany on  coinmtssion;  that  shortly  thereafter 
Horner  went  to  the  home  of  Mrs.  Spencer, 
and  told  her  that  he  had  a  good  trade  for 
her,  and  got  her  to  go  with  him  to  Okeene  to 
see  the  hotel  property  belonging  to  Daisy 
Hutto,  worth  some  $1,500,  which  he  said  he 
could  trade  her  farm  for,  and  which  he 
represented  to  be  worth  $5,500,  and  that  It 
was  leased  for  $75  per  month,  and  one 
month's  rent  would  be  due  In  a  few  days; 
that  she  went  with  Horner,  and  after  a  hur- 
ried Inspection  of  the  hotel  property  returned 
with  him  to  Enid.  Late  that  night  she  was 
Induced  by  him  to  sign  a  contract  binding  her- 
self, In  substance,  in  consideration  of  a  trans- 
fer of  the  hotel  property  from  Daisy  Hutto 
to  herself,  together  with  Its  fixtures  and  fur- 
niture, as  per  Invoice  thereto  attached  "and  a 
lease  to  D.  A.  Sklllen  until  January  1,  1004. 
at  the  rate  of  $75  per  month  rent,  and  as- 
signment of  $1,.'500  Insurance,"  she  would  con- 
vey her  farm  by  warranty  deed,  "except  a 
mortgage  of  $500,  which  first  party  assumes," 
and  first  party  "agrees  to  pay  for  second 
party  debts  to  the  amount  of  $100  In  cash, 
and  the  second  party  agrees  to  give  to  the 
first  party  a  mortgage  on  lots  one  and  two, 
block  forty-four  and  the  furniture  in  the 
hotel  •  •  •  as  security  for  the  debts  and 
$.'500.00  evidenced  by  a  mortgage  on  the  farm 
herein  described,  total  of  mortgage  to  be 
$960,  on  the  Okeene  property,  with  Interest, 
etc.,  •  •  •  and  to  pay  all  taxes,  assess- 
ments or  impositions  that  may  be  legally  Im- 
posed on  said  land  subsequent  to  the  year 
1003."  This  contract  was  afterwards  signed. 
"Daisy  Hutto,  by  Her  Attorney  In  Fact,  Har- 
ry  X.  Horner;"  but  the  same  appears  to 
have  been  done  beyond  the  scope  of  his  au- 
thority, and  without  her  knowledge  or  con- 
sent. It  was  represented  by  Horner  that 
this  contract  was  to  bind  the  trade  until  her 
brother  came  up  from  Caddo  county  to  Inves- 
tigate and  advise  her  in  the  matter.  Her  ac- 
knowledgement was  taken  thereto  by  J.  E. 
McCarty,  the  other  member  of  the  firm  of 
Hunter  Realty  Company.  At  the  same  time, 
and  with  the  same  understanding,  she  exe- 
cuted a  deed  conveying  her  land  to  Thomas 
R.  Cooper,  and  both  documents  were  left 
with  said  Horner.  A  few  days  after,  Martha 
Spencer  and  her  brother  went  to  the  oftlee  of 
the  Hunter  Realty  Company,  and  demanded 
of  McCarty  to  see  the  contract  and  deed.  He 
told  them  that  they  were  In  the  bank,  and 
could  not  be  obtained  until  Horner  returned, 
which  would  be  the  following  Sunday.  She 
told  McCarthy  to  tell  Homer  when  he  got 
back  to  go  no  further  with  the  trade,  which 
McCarty  agreed  to  do.  That  afternoon 
(March  26tli)  Horner  put  the  deed  on  record. 
They  came  back  In  a  day  or  two,  and  Hor- 
ner was  there.  They  again  demanded  the 
deed,  stating  that  she  did  not  want  to  trade 
for  the  hotel.  Homer  informed  her  that  she 
could  not  get  It;  that  he  would  not  give  It  up; 
that  the  trade  had  gone  too  far,  and  that  the 


deed  had  been  recorded.  In  the  meantime, 
while  Homer  was  acting  as  the  agent  of  Mrs. 
Spencer,  but  unknown  to  her,  he  was  trying 
to  manipulate  a  three-cornered  trade,  and 
had  arranged  with  Daisy  Hutto  to  exchange 
her  hotel  property  for  180  acres  of  land,  be- 
longing to  Thomas  B.  Cooper.  In  Missouri, 
and  $1,000  "to  boot."  $100  of  which  was  to  go 
to  Horner  as  commissions,  she  to  deed  her 
property  to  Mrs.  Spencer.  With  this  under- 
standing said  deed  was  placed  by  her  in  es- 
crow In  the  Citizens'  Bank  at  E^Dld.  under  the 
terms  of  an  Instrument  of  writing  as  follows: 
"Enid,  O.  T.,  March  30.  1903. 

"This  deed  is  deposited  by  Daisy  Hutto  to 
be  held  by  this  bank  until  the  atmtract  for 
180  acres  of  land,  8.  %,  N.  E.  %  and  N.  V>. 
S.  E.  14  and  a  part  Sc.  26,  Twp.  30,  R.  11  is 
brought  down  to  date  and  approved  by  her 
agent,  A.  M.  Homer,  of  Lawndale,  and  re- 
turned to  the  bank  with  Instructions,  then  to 
be  turned  over  to  Harry  N.  Horner  upon  the 
delivery  of  a  deed  to  above  described  land 
and  $900  In  cash.  [Signed]  A.  M.  Homer. 
Attorney  in  Pact  (or  Daisy  Hutto.  Harry 
N.  Horner." 

Indorsed  across  the  face:  "March  30,  1903. 
I  acknowledge  receipt  of  the  deed  herein  de- 
scribed. [Signed]    A.  M.  Homer." 

In  the  meantime,  and  as  his  agent.  Homer 
arranged  with  Thomas  B.  Cooi)er  to  exchange 
bis  land  for  that  of  Mrs.  Spencer,  by  receiv- 
ing her  deed,  obtained  as  afon^snid,  and  ex- 
ecuting a  deed  to  his  land  to  Daisy  Hutto. 
and  giving  her  $1,000  "to  boot."  With  this 
understanding  his  deed,  mentioned  in  the  es- 
crow, was  turned  over  to  A.  M.  Homer,  agent 
of  Daisy  Hutto,  that  same  da.v,  for  the  pur- 
pose of  bringing  down  the  abstract  to  show 
title  In  her,  and  his  receipt  indorsed  there- 
on. Cooper's  abstract  proving  unsatisfactory, 
A.  M.  Homer,  agent  for  Daisy  Hutto,  wrote: 
"Cunningham.  Kan.  April  22,  1903.  Citizens' 
Bank,  Enid,  Okl.  I  have  returned  to  Harry 
N.  Homer  abstract  and  quitclaim  deed  to  ISO- 
acres  of  land  in  Texas  county,  Missouri,  aft- 
er having  bad  the  abstract  to  same  examined, 
and  find  the  title  not  satisfactory.  Please 
return  to  me  the  deed  to  property  in  Okeene, 
O.  T.,  from  Daisy  Hutto  to  Thomas  B.  Coop- 
er, and  oblige,  yours  respectfully,  [Signed] 
A.  M.  Homer."  To  the  letter  returning  ab- 
stract Homer  replied:  "Hi. .iter  Realty  Co. 
Enid,  Oklo..  April  2.S.  loas.  A.  M.  Homer. 
Esq.,  Lawndale,  Kan.  Dear  Sir:  Tour  let- 
ter received  containing  abstract.  Now  this 
deal  was  made  and  you  accepted  the  deed  to 
the  Mo.  land.  Of  course  Mr.  Cooper  guar- 
antees the  title,  and  he  is  amply  able  to 
make  it  all  good,  and  the  title  to  the  hotel 
has  passed  to  a  third  part.v,  and  I  cannot 
see  at  this  time  how  all  these  changes  can 
be  as  they  once  stood.  A.  cannot  call  the 
deal  off.  I  will  see  Mr.  Cooper  as  soon  as 
possible.  Tours  traly.  [Signed]  Harry  N. 
Homer."  About  the  time  he  received  the 
letter  returning  the  abstract,  Homer  went  to 
the  Citizens'  Bank  of  Enid,  and  in  violation 
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of  the  escrow  surreptitiously  obtaining  the 
deed  from  Daisy  Hutto  to  Mrs.  Spencer,  and 
placed  the  same  on  record,  leaving  at  the 
same  time  a  check  for  the  f900  mentioned 
In  the  escrow,  but  which  was  never  ac-cepted 
by  Daisy  Hutto.  As  a  matter  of  fact  he  re- 
ceived $1,500  from  Cooper  on  this  deal,  $1,- 
000  of  which  was  to  be  paid  to  Daisy  Hutto, 
of  which  she  was  to  give  him  $100,  as  com- 
mission. He  retained,  by  this  arrangement, 
said  $100,  and  ?.')00  from  Cooper,  making  $600 
net  to  him,  as  commission  paid  by  the  two. 

Shortly  before  this  time  Homer  was  hav- 
ing trouble  with  Mrs.  Spencer,  who  was 
pressing  him  to  explain  why  he  had  placed 
her  deed  on  record,  and  wanted  to  get  it 
back.  He  told  her  the  hotel  was  standing 
open  and  vacant.  Any  one  could  steal  what 
they  wanted  out  of  it;  that  she  had  better 
close  the  deal  and  take  the  hotel,  or  else 
she  would  gain  nothing;  that  he  would  sell 
It  to  advantage  for  cash;  that  she  would 
thereby  avoid  a  lawsuit;  that  he  wanted 
$150  from  her  for  commission,  but  finally 
agreed  to  take  $100;  that  Just  as  soon  as 
she  signed  the  mortgage  on  the  hotel  prop- 
erty, she  would  get  a  deed  to  It;  that  she 
owed  Cooper  for  paying  off  the  $500  mort- 
gage on  tlie  farm,  and  for  paying  off  the  one 
to  Fleming  for  $150,  and  prepared  a  mort- 
gage for  $650  on  the  hotel  property  for  her 
to  sign,  payable  to  J.  B.  McCarty,  which 
she  did,  but  nowhere  In  the  record  does  it 
appear  that  Cooper  ever  paid  said  mortgage, 
as  represented,  or  assumed  its  payment,  or 
that  Mrs.  Spencer  ever  got  a  deed  to  the 
Hutto  property.  Homer  further  claimed 
that  certain  taxes  remained  unpaid,  where- 
upcm  she  was  induced  to  sign  the  following: 
"Hunter  Realty  Company.  Farm  and  City 
Property.  Farm  Loans  a  Specialty.  Enid, 
Oklahoma,  April  17,  1903.  This  agreement, 
made  and  entered  the  day  and  date  above 
.  written  •  by  and  between  Martha  Spencer, 
first  party,  and  Harry  Homer,  a  partner  In 
the  Hunter  Realty  Company,  representing 
Thomas  B.  Cooper  and  Daisy  Hutto.  second 
parties,  witnesseth:  That  in  consideration 
of  a  full  and  complete  settlement  made  by 
all  parties  hereto,  that  In  exchange  of  prop- 
erty, that  Martha  Spencer  Is  to  assume  and 
agrees  to  pay  the  taxes  for  the  year  1902 
on  L.  1  and  2,  B.  44,  city  of  Okeene,  known 
as  'Okeene  Hotel,'  aud  that  the  second  par- 
ties, through  their  agent,  agrees  to  assume 
and  to  pay  the  taxes  on  the  S.  W.  %  Sec.  17, 
Twp.  23,  N.  R.  4  W,  I.  M.  and  pay  a  mort- 
.  gage  on  the  laud  heroin  named  for  $150.00 
.  held  by  O.  J.  Fleming.  [Signed]  Martha 
Si)encpr.     Harry  N.   Horner." 

Nowhere  in  the  record  does  It  appear  Uiat 
possession  of  any  of  the  property  puri>ortod 
to  be  trarte<l  for  changed  hands.  After  the 
abstract  of  the  Cooper  land  had  been  reject- 
ed by  Daisy  Hutto  she  tendered  back  a  quit- 
claim deed  thereto,  and  upon  the  same  be- 
ing refused,  on  May  4,  190.3,  brought  suit 
against  all  parties  in  interest  to  clear  her 


title,  which,  by  consent  of  all  parties,  was, 
on  October,  21,  1903,  taken  on  a  change  of 
venue  to  the  district  court  of  Garfield  coun- 
ty. On  May  11,  1903,  Martha  Spencer  hav- 
ing filed  her  suit  in  the  dlstrclt  court  of  Gar- 
field county  against  all  parties  In  Interest 
for  the  same  purpose,  by  order  of  court  these 
cases  were  consolidated,  aud  tried  to  the 
court  and  resulted,  in  a  decree  on  May  25. 
1905,  granting  Daisy  Hutto  and  Martha 
Spencer  sweeping  relief.  In  effect,  canceling 
the  deeds  of  Spencer  to  Cooper  and  Hutto 
to  Spencer,  and  decreeing  that  Martha  Spen- 
cer "pay  to  Thomas  B.  Cooper  the  sums  of 
money  paid  upon  liens  and  mortgages  against 
her  land,  amounting  to  the  simi  of  $27.3.44," 
from  which  decree  Harry  N.  Homer,  J.  E.  Mc- 
Carty, and  Thomas  B.  Cooper  have  appealed, 
and   the  same  is  before   us  on  case-made. 

Manatt  &  Stnrglss  and  Roberts  &  Curran, 
for  plaintiffs  In  error.  J.  M.  Dodson,  for  de- 
fendant in  error  Spencer.  O.  C.  Calkins,  for 
defendant  In  error  Hutto. 

TURNER,  J.  (after  stating  the  facts  as 
above).  The  principal  contention  of  plaintiffs 
In  error  Is  that  the  trial  court  erred  in  over- 
ruling their  motion  for  a  new  trial,  and  un- 
der this  head  contend  that  the  Judgment  Is 
contrary  to  the  law  and  the  evidence.  Let  us 
see  bow  this  Is.  There  was  a  general  finding 
in  this  case  by  the  trial  court  in  favor  of  the 
defendants  in  error,  plaintiffs  below.  When 
this  is  the  case,  the  rule  is,  as  laid  down  In 
the  syllabus  In  Brewer  v.  Black,  5  Okl.  57,  47 
Pac.  1089:  "A  general  finding  Includes  the 
finding  of  all  necessary  facts  to  constitute  the 
claim  of  the  party  in  whose  behalf  the  Judg- 
ment Is  rendered ;  and  upon  appeal  the  court 
will  not  review  the  evidence  upon  which  such 
finding  was  made,  to  determine  Its  suffi- 
ciency." See,  also,  Meyer  Bros.  Drug.  Co. 
V.  Kelley,  5  Okl.  118,  47  Pac.  1065. 

It  goes  without  saying  that  Homer  was 
guilty  of  the  grossest  fraud,  while  acting  as 
the  agent  of  Martha  Spencer,  to  Induce  her 
to  believe  that  it  was  to  her  interest  to  trade 
her  farm,  worth  $3,500,  for  the  hotel  property 
of  Daisy  Hutto,  worth  $1,500,  and  agree  to 
give  her  a  mortgage  thereon  for  $900,  $460 
of  which  was  to  reimburse  her  for  paying  cer- 
tain Indebtedness  of  Mrs.  Spencer.  She  had 
a  right  to  and  did  rely  upon  his  Judgment  In 
the  matter,  and  executed  a  deed  to  Cooper 
with  the  understanding  that  the  same  was 
not  to  be  delivered  until  she  could  be  further 
advised  by  her  brother.  It  also  goes  without 
saying  that,  when  she  later  visited  Horner's 
office  and  left  instructions  for  the  sale  to  be 
proceeded  with  no  further,  the  subsequent  re- 
cording of  her  deed  by  Horner  passed  no  title 
to  Cooper,  for  the  reason  that  no  title  will 
pass  by  a  deed  which  is  not  deliveri^  by  a 
.  grantor  or  one  duly  authorized  by  him.  Fitch 
v.  Bunch,  .30  Cal.  209 ;  1  Devlin  on  Deeds.  §§ 
201.  262.  Neither  did  the  title  pass  from 
Daisy  Hutto  to  Mrs.  Spencer  for  the  reason 
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that  the  terms  of  the  escrow  were  not  com- 
plied with.  1  Devlin  on  Deeds,  IS  322,  323; 
Rogueland  t.  Arts,  113  Iowa,  634,  85  N.  W. 
818 ;  Fitch  v.  Bunch,  supra.  It  follows  that 
the  minds  of  these  parties  did  not  meet,  and 
that  their  respective  deeds  constituted  a  cloud 
upon  their  respective  titles. 

But  independent  of  anything  we  have  said, 
it  Is  apparent  from  the  record  that  Harry  N. 
Horner  and  3.  E.  McCarty,  partners  doing 
business  as  the  Hunter  Bealty  Company, 
were  acting  as  agent  for  all  concerned  in  this 
"triangular  transaction."  In  fact,  Horner 
expressly  admits  such  to  be  the  case,  when 
he  testifies:  "Q.  You  were  agent  for  Daisy 
Hutto  in  this  transaction,  were  you?  A.  Yes, 
sir ;  for  them  all,  Mrs.  Spencer,  Daisy  Hutto, 
and  Cooper."  That  being  true,  this  entire 
transaction,  independent  of  the  question 
whether  any  of  the  parties  thereto  were  in- 
jured, was  against  public  policy,  and  voida- 
ble In  equity  at  the  suit  of  any  of  the  parties 
thereto. 

In  Am.  &  Eng.  Enc.  of  Law,  p.  1073,  it  is 
said:  "When  an  agent  acts  for  both  parties 
in  making  a  contract  requiring  the  exercise 
of  discretion,  the  contract  is  voidable  in  equi- 
ty upon  the  application  of  either  party. 
•  •  •" — citing  authorities.  In  Ramspeck 
V.  PattUlo,  104  Ga.  772,  30  S.  E.  962,  42  L.  R. 
A.  197,  69  Am.  St  Rep.  197,  the  court,  quot- 
ing approvingly  from  Famsworth  v.  Hem- 
mer,  1  Allen  (Mass.)  449,  79  Am.  Dec.  756. 
say:  "It  is  of  the  essence  to  his  [the  agent's] 
contract  that  he  will  use  his  best  skill  and 
Judgment  in  promoting  the  Interest  of  his  em- 
ployer. This  he  cannot  do  where  he  acts  for 
two  persons  whose  Interests  are  essentially 
adverse.  He  is  therefore  guilty  of  a  breach 
of  his  contract  Nor  is  this  all.  He  commits 
a  fraud  on  his  principals  in  undertaking, 
without  their  assent  or  knowledge,  to  act  as 
their  mutual  agent,  because  he  conceals  from 
them  an  essential  fact,  entirely  within  bis 
own  Itnowledge,  which  he  was  bound,  in  the 
exercise  of  good  faith,  to  disclose  to  them. 
Story  on  Agency,  {  31 ;  Copeland  v.  Mercan- 
tile Ins.  Co.,  6  Pick.  (Mass.)  198-204;  Pugsley 
V.  Murray,  4  E.  D.  Smith  (N.  Y.)  245 ;  Rupp 
V.  Sampson,  16  Gray  (Mass.)  398,  77  Am.  Dec. 
416.    See,  also,  Mechem  on  Agency,  H  66,  67." 

In  McKlnley  v.  Williams,  74  Fed.  04,  20  C. 
C.  A.  312,  the  court  said:  "To  permit  the 
agent  of  a  vendor  to  become  Interested,  as 
the  purchaser  or  as  the  agent  of  a  purchaser, 
In  the  subject-matter  of  the  agency  inaugu- 
rates so  dangerous  a  conflict  between  duty 
and  self-interest  that  the  law  wisely  and  pe- 
remptorily prohibits  It  An  agent  of  a  ven- 
dor, who  speculates  in  the  subject-matter  of 
his  agency,  or  intentionally  becomes  interest- 
ed in  it  as  a  purchaser,  or  as  the  agent  of  a 
purchaser,  violates  his  contract  of  agency, 
betrays  his  trust,  forfeits  his  commission  as 
agent,  and  becomes  indebted  to  his  principal 
for  the  profits  he  gains  by  his  breach  of  duty" 
—citing  a  number  of  authorities. 

In  N.  Y.  Central  Ins.  Co.  v.  Nat  Protection 


Ins.  Co.,  14  N.  T.  01.  Mr.  Chief  Justice  Denlo, 
speaking  for  the  court  says:  "It  has  been 
settled,  by  a  long  course  of  adjudications  In 
the  courts  of  equity,  that  a  trustee  or  agent 
of  one  person  cannot  make  a  valid  contract 
respecting  the  subject-matter  to  which  the 
trust  or  agency  relates,  where  he  has  a  per- 
sonal Interest  His  constituent,  it  is  said.  Is 
entitled  to  have  all  his  skill  and  Judgment 
employed  In  his  service,  but  If  he  is  himself 
the  other  party  to  the  contract,  the  utmost 
which  could  be  expected  from  a  very  honest 
man  would  be  the  ordinary  fairness  of  an 
umpire.  •  •  •  The  courts  of  this  state 
have  followed  the  principle  of  these  cases 
with  great  consistency,  and  the  rule  may  be 
considered  perfectly  well  settled.  Torrey  T. 
Bank  of  Orleans,  9  Paige,  663;  Van  Epps  v. 
Van  Epps,  Id.  237 ;  Hawley  v.  Cramer,  4  Cow. 
736;  Bostwickv.Adkins,  3N.  Y.  53.  •  •  • 
The  precise  case  of  one  person  assuming  to 
act  as  the  agent  of  both  parties  has  been  con- 
sidered as  within  the  rule.  Copelnnd  v.  Mer- 
cantile Ins.  Co.,  6  Pick.  (Mass.)  198 ;  Story  on 
Agency,  ^  211 ;  Paley  on  Agency  (by  Dunlap) 
33,  and  note  3;  Ex  parte  Bennett,  10  Ves. 
381." 

In  Blood  V.  Le  Serena  LAW.  Co.,  113  Cal. 
221,  41  Pac.  1017,  45  Pac.  252,  the  court  say: 

"That  a  broker  cannot  represent  both  par- 
ties to  a  contract  of  sale,  in  which  discretion. 
Judgment  and  skill  had  to  be  exercised  by 
him,  unless  they  have  knowledge  of  his  dou- 
ble capacity,  and  consent  to  be  so  represented, 
and  that  a  party  led  unwittingly  into  a  con- 
tract by  means  of  such  double  agency  may 
avoid  the  contract  by  methods  suitable  to  the 
circumstances  of  the  case  are  propositions  not 
to  be  denied.  Empire  State  Ins.  Co.  ▼.  Am. 
Cent.  Ins.  Co.,  138  N.  Y.  446,  34  N.  E.  20O, 
and  cases  cited ;  Cassard  v.  Hlnman,  6  Bosw. 
(N.  Y.)  8;  Hunsaker  v.  Sturgls,  29  Cal.  142; 
Davis  V.  Rock  Creek  Co.,  55  Cal.  359,  36  Am. 
Rep.  40. 

In  Black  v.  Miller,  71  111.  App.  344,  the 
court,  quoting  approvingly  from  Story  on 
Agency,  i  211,  says:  "Hence,  It  Is  well  set- 
tled that  an  agent  employed  to  sell  cannot  be- 
come the  purchaser,  and  an  agent  employed  to 
buy  cannot  himself  be  the  seller.  And  upon 
the  same  principle  It  is  held  that  a  contract 
made  by  one  who  acts  as  the  agent  of  both 
parties,  may  be  avoided  by  either  princlpaL 
*  *  *  The  question  in  such  cases  does  not 
turn  upon  the  point  whether  there  was  an  In- 
tention to  cheat,  or  whether  the  purchaser 
has  suffered  an  injury.  It  Is  upon  the  ground 
of  public  policy  that  the  law  declares  such 
a  purchase  fraudulent  •  •  •  •  And  for 
that  reason  our  Supreme  C!ourt  has  repeated- 
ly held  that  an  agent  cannot  either  directly 
or  Indirectly,  have  an  Interest  in  a  sale  of 
property  of  his  principal  which  is  within  the 
scope  of  his  agency,  and  that  It  is  Immaterial 
in  such  case  that  no  fraud  was  actually  in- 
tended." 

Mechem  on  Agency,  {  66,  says:  "An  agent 
owes  to  bis  principal  a  loyal  adherence  to  hia 
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Interests,  and  it  would  b«  fraud  upon  the 
principal,  and  would  contraT«te  tlie  public 
policy,  to  permit  an  axent,  without  the  full 
knowledge  and  consent  of  his  principal,  to  en- 
ter Into  a  relation  involving  such  a  duty, 
when  his  allegiance  had  already  been  pledged 
to  one  having  adverse  interests  •  •  •  " — 
citing  authorities. 

It  follows  that  the  decree  of  the  lower  court 
must  be  affirmed,  and  it  is  bo  ordered.  All 
concur. 

(21  oki.  no 

COBDRAY  v.  MORGAN.t 
(Supreme  Court  of  Oldaboma.    May  14,  1908.) 

1.  HOMMTBAD— TlTM   IK    HUSBAHD. 

Under  the  law  as  it  existed  in  the  territory 
of  Oltlahoma  prior  to  the  passage  of  the  act  of 
March  15,  19(»  (Sess.  Laws  1905,  p.  255,  c.  18), 
the  title  or  ownership  to  the  property  used  by 
the  family  as  a  home  to  acquire  the  status  of  a 
homestead  was  required  to  be  in  the  husband, 
as  he  was  declared  to  l>e  the  head  of  the  family. 
If  it  was  in  the  wife,  it  was  not  a  homestead, 
though  occupied  by  the  family. 

[Ed.  Note.— For  cases  in  pomt,  see  Cent.  Dig. 
▼ol.  25,  Homestead,  |  2a] 

2.  Same— CoNVETANCK-Trru!  tn  Wife. 

Where  in  IflOl  the  husband  by  quitclaim 
deed  conveyed  the  homestead  to  his  wife  and 
abandoned  her  in  1902,  and  the  wife  and  chil- 
dren shortly  removed  from  the  land,  which  was 
thereafter  occupied  by  tenants,  his  sole  occu- 
pancy of  the  land  during  1905  and  prior  to 
March  28th  of  that  year  would  not  impress  it 
with  the  homestead  oiaracter,  or  re-establish  in 
him  any  such  interest  as  would  render  it  neces- 
sary to  convey  that  he  join  in  his  wife's  deed  ex- 
ecuted after  the  passage  of  the  act  of  March  15, 
1905  <Lawa  190o,  p.  255,  c  18),  above  referred 
to,  which  reserved  the  homestead  to  the  use  of 
the  family  without  reference  to  whether  the  title 
or  ownership  was  in  the  husband  or  wife. 

[Bid.  Note,— For  cases  in  point,  see  Cent.  Dig. 
▼ol.  26,  Homestead,  i  332.] 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Canadian  C!oun- 
ty ;  C.  F.  Irwin,  Judge. 

Action  by  J.  W,  Cordray  against  H.  W. 
Morgan.  Judgment  for  defendant,  and  plain- 
tiff brings  error.    Affirmed. 

This  wag  a  Buit  brought  in  the  district 
court  of  Canadian  county  by  John  W.  Cor- 
dray against  H.  W.  Morgan  for  the  purpose 
ot  quieting  title  in  plaintiff  to  the  northwest 
quarter  of  aection  15,  township  11,  range  8 
W.,  a  tract  of  land  situated  In  that  county. 
The  facts  out  of  which  the  controversy  grows 
are  substantially  as  follows: 

Plaintiff  secured  title  to  this  tract  of  land 
as  a  homestead  from  the  government,  and 
occupied  it  with  his  wife  as  the  home  of  the 
family  to  July,  1902.  In  the  month  of  May, 
1901,  be  executed  and  delivered  to  his  wife, 
and  had  the  same  entered  of  record,  a  quit- 
claim deed  to  the  land.  A  consideration  of 
$400  was  expressed  therein,  but  this  was  the 
amount  of  the  mortgage  on  the  land  she  as- 
sumed and  agreed  to  pay.  This  was  the  only 
consideration.  A  year  from  the  following 
July,  in  order  to  avoid  trouble  which  he  was 

tRebeartnc  denied  Hay  10,  1909. 


having,  he  left  Canadian  county,  going  to 
California,  where  be  remained  until  Febru- 
ary, 1903,  when  he  Induced  his  wife  to  visit 
him  In  the  city  of  South  McAlester,  Ind.  T., 
at  the  home  of  her  sister,  and  in  whose  care 
she  tiad  placed  their  children  in  September, 
1902.  After  plaintiff  left  In  July,  1902,  his 
wife  the  following  September  sold  the  per- 
sonal property  on  the  farm,  applying  the  pro- 
ceeds to  the  payment  of  plaintiff's  debts,  ap- 
proximating $2,000,  rented  the  land  to  a  ten- 
ant by  the  name  of  Hill,  and  afterwards  by 
a  written  lease,  dated  November  7, 1904,  rent- 
ed the  premises  to  one  S.  G.  Bradley,  the 
term  of  said  lease  being  from  the  Ist  day  of 
September,  1904,  to  the  Ist  day  of  September, 

1905,  and  Bradley  went  Into  possession  of  the 
farm  under  this  lease.  During  the  term  of 
plaintiff's  absence  he  returned  on  one  or  two 
occasions  for  an  Interval  of  a  few  days,  when 
he  visited  the  farm  occupied  by  the  tenants 
of  his  wife,  though  he  also  claimed  them  as 
his  own.  November  12,  1902,  ills  wife  Insti- 
tuted a  suit  for  divorce  against  him,  which 
was  granted  by  the  district  court  of  Canadian 
county  February  23,  1903.  After  leaving  the 
farm  Mrs.  (>>rdray  went  out  to  service  for 
the  purpose  of  earning  money  to  maintain 
herself  and  the  children.  Plaintiff  returned 
to  the  place  in  January  or  February,  1905, 
found  in  possession  the  tenant  Bradley,  and 
some  time  prior  to,  or  on  or  attout  March  28, 

1906,  Bradley  removed  from  the  land  and 
plaintiff  occupied  it.  We  have  been  referred 
by  counsel  to  the  case  of  Cordray  v.  Cordray, 
not  at  this  time  published  tn  the  official  re- 
ports, which  shows  that  service  was  secured 
on  plaintiff  by  publication,  and  that  the  cause 
was  tried  and  Judgment  rendered  in  the  dis- 
trict court  of  Canadian  county  on  February 
23,  1903 ;  that  on  the  25th  day  of  April,  1905, 
the  plaintiff  In  this  case  appeared  in  the  dis- 
trict court  of  Canadian  county  and  filed  his 
motion  to  vacate  the  Judgment  and  decree  o0 
the  court  for  the  reason  ttiat  the  court  was 
without  Jurisdiction  of  the  person  of  defend- 
ant because  of  defects  in  the  service.  The 
district  court  overruled  the  motion,  but  on 
appeal  the  Supreme  Court  reversed  it,  and 
held  the  Judgment  granting  a  divorce  void 
for  want  of  Jurisdiction  over  the  defendant 
in  that  case.  After  the  divorce  was  granted, 
and  in  September,  1903,  Mrs.  Cordray  was 
married  to  a  man  by  the  name  of  Hand,  mov- 
ing to  and  living  with  him  in  Caddo  county. 
On  the  28th  day  of  March,  1905,  Mrs.  Cor- 
dray, as  May  Hand,  gave  a  warranty  deed  to 
the  tract  of  land  above  described  to  the  de- 
fendant, H.  W.  Morgan,  receiving  from  him 
tn  consideration  thereof  |200  cash  and  notes, 
mailing  a  total  consideration  of  $4,000.  There- 
after, and  on  the  same  day,  he  procured  a 
team,  drove  to  the  farm  which  up  to  that 
time  he  had  Imown  by  reputation  only,  and 
found  plaintiff  there  on  the  place  In  posses- 
sion. 

On  the  trial  of  this  cause  plaintiff  introduce 
ed  a  paper  purporting  to  be  an  instrument 
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wUbllshtaiK  bi  hta  wife  a  trast  of  tbe  land 
for  her  benefit  and  that  of  himself  and  chil- 
dren. Thla  instrument  Is  as  follows:  "May 
28,  1901.  HU  Beno,  Oklahoma  Territory,  Ca- 
nadian County.  Contract  between  John  Wes- 
ley Cordray,  the  first  part,  Salle  May  Cor- 
dray,  the  second  part  Jolm  Wesley  Cot^ 
dray,  the  first  part  agrees  to  dead  to  the 
second  part  the  northwest  quarter,  section  fif- 
teen, town  leven,  range  eight,  without  no  con- 
sideration whatever  except  four  hundred  dol- 
lars morge  on  the  west  eighty  acres  which  we 
both  agreed  to  and  splnt  the  best  we  knew 
how.  The  first  part  also  agrees  to  not  sell 
or  offer  the  farm  for  sale.  The  second  party 
agrees  to  hold  the  northwest  quarter  of  fif- 
teen T  leven,  B.  eight  for  a  home  for  John 
Wesley  Cordray  and  Salle  May  Cordray  and 

Ina  May  Cordray  and  Blrtha Cordray, 

and  never  offer  sed  land  fer  sale  and  also 
agrees  to  Usen  no  more  what  Lizzie  Thomas 
ses  to  yon  and  also  agrees  to  rlnt  the  farm 
and  go  west  until  further  changes  takes  place 
here,  the  second  part  also  agrees  if  any 
change  be  made  whatever,  the  northwest 
quarter  fifteen  T.  leben,  Bange  eight  shall 
fall  back  to  John  Wesley  Cordray  and  Ina 

May   Cordray,  and   Birtha  Cordray, 

the  second  part  also  agrees  that  there  was 
no  consideration  paid  on  the  land  whatever, 
except  four  hundred  dollars  morge  on  the 
west  eighty  acres.  John  Wesley  Cordray. 
her 

[Seal.1    Salla  X  Cordray.    [SeaL]    Witness: 

mark. 
F.  lu  Bonham.    Ben  Hudson." 

Plaintiff  and  Ben  Hudson  both  testified  to 
the  execution  of  this  instrument  The  testi- 
mony of  Mrs.  Cordray  in  reference  to  the 
reason  the  deed  to  the  farm  had  been  made  to 
her  by  her  husband  was  as  follows:  "He 
gave  It  to  me  for  mine  and  their  [the  chil- 
dren's] support  When  he  left  he  said  he  nev- 
er intended  to  return  to  this  country.  He 
never  aimed  to  come  back."  That  she  sold 
tbe  personal  property,  tndadlng  the  house- 
hold furniture,  on  tbe  place,  and  went  to 
work  by  the  week  to  support  the  family. 
That  plaintiff  sent  some  money  to  the  chil- 
dren, who  were  with  her  sister,  but  not 
enough  to  support  them.  That  she  paid  the 
interest  on  the  mortgage,  and  had  paid  the 
taxes  on  the  place  and  supported  herself  and 
the  children  during  all  the  time  of  plaintiff's 
absence.  In  reference  to  the  trust  instru- 
ment and  the  evidence  given  by  her  husband 
and  the  witness  Ben  Hudson  she  testified  as 
follows:  "Q.  Will  you  examine  that,  Mrs. 
Hand,  and  state  if  you  ever  signed  any  such 
instrument  as  tliat?  A.  No,  sir;  never  saw 
that  before  until  to-day.  Q.  Is  tliat  your  sig- 
nature? A.  It  Is  not  Q.  You  heard  the  tes- 
timony of  Ben  Hudson  this  morning?  A. 
Tes.  Q.  Heard  the  testimony  be  gave  in  ref- 
erence to  your  stopping  at  his  house  with 
Mr.  Cordray  and  signing  this?  A.  Yes,  sir. 
Q.  Did  you  stop  at  his  house  that  day?  A. 
Mo,  air;  and  we  did  not  go  within  three  miles 


of  Mr.  Hudson's  place.  Q.  Do  ytm  remember 
the  time  you  came  to  town?  A.  Yes;  w* 
came  to  town  about  8  o'clodc  that  morning, 
and  believe  we  got  l>ack  atwut  7  o'clock.  It 
was  not  dark  yet  I  I>elieve  It  was  between 
6  and  7.  Q.  Ask  you  to  state  whether  or  not 
you  was  ever  up  there  that  day?  A.  No,  sir; 
never  was.  Q.  Were  yon  there  ttiat  day?  A. 
No,  sir.  Q.  Were  you  there  any  other  day 
when  this  Instrument  was  produced?  A.  No, 
sir;  it  was  never  mentioned,  and  I  did  not 
know  that  Mr.  Hudson  knew  that  I  tud  a 
deed  to  the  place  until  to-day."  The  testimo- 
ny of  the  wife  and  her  sister  tx>th  were  to 
tbe  effect  ttiat  at  the  time  plaintiff  was  at 
South  McAlester  In  February,  1903,  he  said 
that  be  was  glad  that  he  Iiad  deeded  her  ttie 
place,  and  that  if  he  had  another  one  be 
would  deed  it  to  her  for  support  of  herself 
and  children,  and  tliat  be  never  intimated 
that  he  laid  any  claim  whatever  to  the  place 
or  expected  to  return  to  it  In  the  several 
letters  written  by  plaintiff,  which  appeared 
In  the  record,  be  nowhere  mentions  any  claim 
which  he  made  upon  the  land  or  in  the  land, 
although  in  one  of  them  dated  February  11, 
1903,  he  states  that  his  wife  told  him  that 
she  was  suing  him  for  divorce.  This  infM'- 
matlon  t)elng  given  him  at  tbe  time  his  wife 
visited  blm  at  his  instance  at  South  McAlester, 
still  it  is  not  shown  that  be  took  any  steps  to 
protect  any  Interest  he  still  claimed  in  the 
land,  nor  Is  it  shown  that  he  asserted  be  had 
any. 

When  Morgan  went  to  the  place  he  testifies 
be  first  heard  of  the  alleged  contract  Cor- 
dray then  told  him  of  his  claim  to  the  land 
under  it  stating  that  the  same  was  with 
his  papers  with  Judge  Lowe,  and  giving  Mor- 
gan permission  to  call  there  and  inspect  It 
He  told  Morgan  tliat  his  wife  had  no  right 
to  convey  it  or  sell  It  Morgan  called  on 
Judge  Lowe,  who  was  counsel  for  Cordray, 
but  did  not  see  tbe  contract  and  Judge  Lowe 
testified  that  be  did  not  have  it  at  that  time, 
stating  that  Morgan  asked  to  see  the  divorce 
papers  and  did  not  ask  him  for  the  contract 
Morgan  further  testified  that  before  purchas- 
ing the  land  be  made  a  very  careful  Inspec- 
tion of  the  records  at  the  recorder's  office  and 
ascertained  tltat  tbe  title  was  in  his  gran- 
tor; that  be  never  beard  of  any  terms  or 
agreement  between  Mrs.  Cordray  and  her 
husband  until  the  afternoon  after  the  trade 
was  made. 

As  the  character  of  the  connection  of  Cor- 
dray with  the  land  after  his  return  in  Janu- 
ary or  February,  1905,  will  l>e  material  in 
determining  the  question  of  whether  he  had 
in  fact  any  interest  in  the  land  at  the  time 
of  its  conveyance  by  tils  wife  we  will  notice 
it  The  trial  of  tills  case  took  place  on  the 
13th  day  of  March,  1908.  Cordray  tesUfled: 
*'Q.  You  were  In  possession,  were  you,  on  the 
28th  day  of  AprU  last  year?  A.  Yes,  sir.  Q. 
How  long  bad  you  t>een  In  possesslixi  before 
that?  A.  In  January  when  I  started  to  live 
there.    I  was  back  there  in  August;  1904." 
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Witness  Richardson  testified :  "Q.  Do  you 
know  where  he  (Cordray)  lived  In  April,  May, 
and  June  last  year?  A.  1005?  Q.  Yes.  A. 
Yes,  sir;  he  was  living  on  bis  place.  Q. 
This  land  In  question?  A.  Yes,  made  that 
liis  borne.  Q.  How  long  had  be  been  living 
there?  A.  I  met  him  on  the  morning  of  the 
lltb  of  February,  and  he  said  he  came  from 
tite  place,  was  living  there  then,  and  was 
going  to  move  there,  and  be  went  with  me  to 
Mlnco  that  day,  and  a  few  days  afterwards 
I  seen  htm  there  in  the  neighborhood  again. 
<^.  He  was  farming  the  place  last  year?  A. 
He  farmed  part  of  it,  and  he  worlced  with 
me  some,  and  he  was  baclc  to  the  place  from 
time  to  time."  %Vltuess  Krbar  testified: 
"Q.  Who  has  had  possession  of  that  place 
for  the  last  two  years,  If  you  know?  A.  The 
last  year  Mr.  Cordray  has  had  possession  of 
It.  Q.  And  when  did  he  have  possession?  A. 
If  I  am  not  mistaken.  It  was  the  lOtb  or  17th 
of  February.  I  know  it  was  awful  cold  when 
I  first  seen  him."  The  testimony  of  his  form- 
er wife  In  reference  to  the  occupancy  of  the 
land  by  her  husband  is  as  follows:  "Q.  You 
knew  your  husband  was  at  home  on  the  farm 
when  you  made  this  deed  to  him,  did  you 
not?  A.  No,  sir;  I  bad  been  to  the  place 
about  two  -weeks  before  I  made  the  deed. 
Mr.  Cordray  was  there,  and  I  bad  rented  the 
place  to  Mr.  Bradley,  and  Mr.  Cordray  was 
there  all  dressed  up  and  his  bands  In  his 
pocket.  Q.  Did  you  make  any  inquiry  wheth- 
er he  was  there  for  any  length  of  time  or  had 
been?  A.  No  sir;  I  didn't  make  any  In- 
quiry." The  defendant,  Morgan,  testified: 
"When  I  went  to  the  place  and  found  Mr. 
Cordray  there  claiming  title  to  it  of  some 
kind,  I  came  back  and  informed  Mrs.  Hand 
of  that  fact,  and  we  agreed  to  let  the  matter 
rest  until  the  title  to  the  land  was  quieted." 
There  is  no  evidence  to  contradict  this  or  to 
show  that  any  of  his  family  at  any  time  aft- 
er his  return  occupied  the  place  with  him,  or 
that  It  was  URe<l  by  the  family  as  a  home- 
stead. Morgan  also  testified  that  when  he 
found  Cordray  there  Cordray  told  him  that  he 
owned  the  place,  and  that  it  belonged  to  him, 
"and  I  told  him  that  I  would  like  to  know 
bow  it  belonged  to  him,  and  he  said  he  got 
It  in  the  opening  and  had  a  patent  to  it.  1 
said:  'I  understand  that  you  got  it  In  the 
run;  but  I  see  you  have  conveyed  It  to  Mrs. 
Cordray  when  she  was  your  wife,  is  not  that 
true?'  He  then  said,  'Yes,'  and  I  said, 
'Where  does  your  title  come  in?'  and  he 
said,  'Well,  the  deed  was  that  she  was  to 
keep  the  place  and  never  deed  It  away,'  or 
words  to  that  effect." 

Upon  these  facts  the  district  court  rendered 
a  general  Judgment  in  favor  of  Morgan,  the 
defendant,  and  against  Cordray,  and  the 
cause  is  liefore  us  on  proceedings  In  error. 

Joseph  G.  I^owe  and  J.  J.  Carney,  for  plain- 
tiff in  error.  Olitsch,  Morgan  &  Glitsch,  for 
defendant  In  error. 


DUNN,  J.  (after  stating  the  facts  as  above). 
Under  the  complicated  reiatlonship  which  has 
grown  up  between  all  the  parties  Interested 
in  this  litigation,  and  In  view  of  the  conflict- 
ing and  irreconcilable  evidence  given  upon 
some  of  the  material  points  Involved,  no  de- 
cision which  could  be  rendered  by  any  court 
could  be  entirely  satisfactory  to  it  It  is  one 
of  the  inherent  limitations  upon  even  the  ex- 
tende<l,  far-reaching  powers  of  a  court  that 
with  all  the  aid  skillful  counsel  can  yield  It, 
and  after  It  has  exercised  Its  utmost  ingenu- 
ity to  ascertain  the  truth  In  a  case  of  this 
character,  there  may  still  Inherently  lurk  the 
suspicion  that,  notwithstanding  the  rules  of 
evidence  and  law  are  all  observed  and  vin- 
dicated, it  is  yet  possible  for  the  judgment  to 
be  incorrect.  The  time-honored  haven  into 
which  appellate  courts  drift  on  disputed  facts 
is  in  recognition  of  the  rule  so  frequently 
enunciated,  "that  the  trial  court,  having  heard 
the  testimony,  seen  the  witnesses,  and  bad 
the  opportunity  of  determining,  from  their 
appearances  and  deportment  and  manner  of 
giving  their  testimony  upon  the  witness 
stand,  who  should  be  believed,  and  who 
should  not  be  believed,  and  the  evidence  rea- 
sonably tending  to  support  the  conclusion  of 
the  court,  its  finding  will  not  be  disturbed 
here."  Jenks  v.  McGowan,  9  Okl.  30C,  60 
Pae.  239.  And  in  fact  we  are  not  able  to  say, 
after  reading  the  record,  that  the  trial  court 
did  not  decide  correctly;  for  unquestionably 
It  had  advantages  superior  to  ours  for  learn- 
ing the  real  truth,  as  It  had  before  It  the  liv- 
ing witnesses,  whom  it  could  view  face  to 
face,  Willie  the  record  before  us  presents  the 
evidence  of  the  frank,  honest  witness  with  no 
greater  clearness  than  it  does  that  of  the 
halting,  shifty  one,  wiiose  manner  of  deliver- 
ing his  statements  clearly  manifests  the 
evasion  or  the  falsehood  practiced.  The  Judg- 
ment of  the  court  rendered  was  general  in 
favor  of  defendant  and  against  the  plaintiff, 
and,  like  the  verdict  of  a  Jury,  will  draw  to 
it  for  its  sup])ort,  not  only  all  of  the  things 
which  are  directly  testified  to  and  established 
by  the  evidence,  but  also  all  the  logical  de- 
ductions and  inferences  which  may  be  prop- 
erly drawn  tliercfrom. 

Our  duty  Is  to  apply  the  law  accordingly, 
and  the  Initial  proiwsltlon  presenting  Itself 
In  the  case  is,  what,  in  fact,  was  Cordray's 
legal  or  equitable  Interest  in  the  land?  Did 
he  in  fact  have  any  at  the  time  the  deed 
was  made  by  his  wife  to  Morgan?  If  he  had 
no  interest,  then  it  will  not  be  necessary  for 
us  to  notice  many  of  the  questions  which  are 
raised  and  argued  in  the  briefs  of  the  par- 
ties. In  the  oral  argument  of  counsel  before 
the  court  the  changed  situation,  brought 
aliout  by  the  action  of  the  Supreme  Court  in 
the  divorce  suit  above  mentioned,  was  pre- 
sented and  issue  Joined,  and  it  become  neces- 
sary to  consider  It  in  determining  this  ques- 
tion. 

On  February  23,  1903,  Mrs.  Cordray  was 
granted  what  she  and  all  parties  doubtless 
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belterea  .was  arTalld^aiVofee.T'A'cting  upon" 
this,  she  was  married  the  following  Septem- 
ber to  a  man  by  the  name  of  Hand.  Cord- 
ray  returned  to  Oklahoma  In  the  first  part 
of  the  year  1905,  and  In  April  began  pro- 
ceedings to  have  the  judgment  of  divorce  set 
aside.  The  district  court  denied  his  applica- 
tion, and  the  matter  was  pending  in  the  Su- 
preme Ck>urt  at  the  time  of  the  trial  of  this 
case  In  the  district  court  In  March,  1906.  The 
Supreme  Court,  after  the  trial  of  the  case 
at  bar,  reversed  the  district  court  In  the  di- 
vorce case,  set  aside,  annulled,  and  held  void 
the  Judgment  recovered  by  Mrs.  Cordray  in 
her  divorce  suit,  which  necessarily  dissolved 
the  relationship  which  had  arisen  between 
herself  and  Hand,  and  she  was  once  more 
Mrs.  Cordray  as  effectually  as  If  no  divorce 
suit  had  been  filed.  Cordray  v.  Cordray  (Okl.) 
91  Pac.  781.  Wilson's  Revised  and  Annotated 
Statutes  of  Oklahoma  for  1903,  {  2985,  is  as 
follows:  "The  following  property  shall  be 
reserved  to  the  head  of  every  family  residing 
In  the  territory  exempt  from  attachment  or 
execution  and  every  other  species  of  forced 
sale  for  the  payment  of  debts,  except  as 
hereinafter  provided:  The  homestead  of  a 
family  not  In  a  town  or  city  shall  consist 
of  not  more  than  one  hundred  and  sixty 
acres  of  land,  which  shall  l»e  in  one  tract  or 
parcel,  with  the  Improvements  thereon.  The 
homestead  In  a  city,  town  or  village,  consist- 
ing of  a  lot  or  lots,  not  to  exceed  one  acre 
with  the  Improvements  thereon:  Provided, 
that  the  same  shall  be  used  for  the  purpose 
of  a  home  for  the  family."  Section  3140  of 
Wilson's  Revised  and  Annotated  Statutes  of 
Oklahoma  for  1903  provides:  "The  husband 
Is  the  head  of  the  family.  He  may  choose 
any  reasonable  place  or  mode  of  living  and 
the  wife  must  conform  thereto."  Under 
these  statutes  the  placing  of  the  title  and 
ownership  to  a  tract  of  land  on  which  the 
family  lived  and  which  was  used  by  them  as 
their  home  in  the  wife  at  once  deprived  It 
of  its  homestead  character,  and  rendered  it 
subject,  as  all  other  property,  to  liens,  forced 
sale,  and  the  right  of  the  wife  to  convey  the 
same  without  the  assent  of  her  spouse.  Mc- 
Ginnls  V.  Wood,  4  Okl.  499,  47  Pac.  492.  It 
was  not  a  homestead  in  legal  contemplation, 
notwithstanding  the  fact  that  it  was  occu- 
pied and  used  by  the  family  as  a  home,  for 
the  reason  that  title  to  a  homestead  could 
be  in  the  head  of  the  family  only,  and  the 
husband  was  the  head  of  such  family.  This 
continued  to  be  the  law  of  the  territory  un- 
til March  15,  1905,  when  the  legislature 
amended  the  section,  and  provided  that: 
"The  following  property  shall  be  reserved  to 
every  family  residing  in  the  territory,  etc. 
First:  the  homestead  of  the  family,  which 
shall  consist  of  the  home  of  the  family, 
whether  the  title  to  the  same  shall  be  lodged 
in  or  owned  by  the  husband  or  wife."  Sess. 
Laws  1905,  p.  255,  c.  18.  This,  as  will  be 
seen,  amended  the  law  so  that  the  wife,  who 
was  not  the  head  of  the  family,  might  hold 


^the  tltle"f6"  theTand" dn'whlcS"9ie"famIIy're^ 
sided,  and  it  would  still  be  a  homestead.  The 
deed  to  Morgan  was  made  March  28,  1905, 
13  days  subsequent  to  the  time  when  this 
law  came  into  effect.  Section  880  of  Wilson's 
Revised  and  Annotated  Statutes  of  Oklahoma 
for  1903  provides:  "No  deed,  mortgage  or 
contract  relating  to  the  homestead  •  •  • 
shall  be  valid  unless  In  writing  and  subscrib- 
ed by  both  husband  and  wife,  where  lx>th  are 
living  and  not  divorced  except  to  the  extent 
hereinafter  provided."  Section  882  provides: 
"Where  the  title  to  the  homestead  Is  In  the 
wife  and  the  husband  voluntarily  abandons 
her,  or  from  any  cause  takes  up  his  residence 
out  of  the  territory  for  a  period  of  one  year, 
she  may  convey,  mortgage  or  make  any  con- 
tract relating  thereto  without  being  Joined 
therein  by  him."  As  we  have  Been,  prior  to 
the  passage  of  the  act  of  March  15, 1905,  the 
title  to  the  homestead  could  not  be  in  the 
wife.  If  the  title  to  the  home  place  was  lu 
the  wife.  It  was  not  a  homestead. 

Now  the  question  arises,  construing  the 
act  of  1905  with  the  provisions  of  sections 
880  and  882,  and  weighing  in  the  terms  of 
these  statutes  the  undisputed  facts  shown  In 
the  record  relating  to  the  actions  of  Cor- 
dray, was  it  necessary  at  the  time  of  the 
transfer  from  Mrs.  Cordray  to  Morgan  to 
have  had  the  signature  of  the  hustiand  to 
this  deed  in  order  that  a  valid  conveyance 
could  be  made?  It  Is  shown  by  undisputed 
testimony  that  In  July,  1902,  Cordray  left  the 
land  and  the  territory  for  the  purpose  of 
avoiding  trouble,  stating,  as  his  wife  testi- 
fies, and  it  Is  not  contradicted,  that  be  never 
Intended  to  return  to  it  His  wife,  relying 
on  this  statement,  on  his  part,  shortly  sold 
the  household  goods  and  personal  property 
on  the  farm,  applied  the  proceeds  to  plain- 
tiff's debts,  placed  her  children  with  a  rela- 
tive, left  the  farm  in  the  possession  of  ten- 
ants, and  went  to  work  at  hotels  and  else- 
where to  earn  support  for  herself  and  her 
children.  Cordray  testified  that  he  sent  m<m- 
ey  to  the  party  who  had  the  children,  to 
support  them.  His  wife  testified  that  she 
supported  them,  but  nobody  testifies  tbat 
Cordray  sent  any  money  whatever  to  his 
wife,  or  that  be  aided  her  in  any  capacity. 
She  told  him,  according  to  his  letter.  In  the 
fore  part  of  February,  1903,  that  she  was 
suing  him  for  divorce.  He  made  no  objec- 
tions to  this  and  no  appearance,  did  not  re- 
monstrate with  her,  or  endeavor  to  get  her 
to  go  with  him,  or  do  anything  to  again  cre- 
ate the  relationship  of  a  family  between 
them,  and,  taking  this  testimony  in  conjunc- 
tion with  all  the  other  evidence  in  the  case, 
we  come  to  the  conclusion  tliat  his  absence 
from  his  wife  was  an  abandonment  of  her, 
and  that  imder  the  provisions  of  section  882 
she  had  a  right  to  convey  the  land  without 
his  Joinder  in  the  deed.  The  qultclttim  deed 
made  by  Cordray  to  his  wife  was  In  sub- 
stantial compliance  with  the  provisions  of  the 
Oklahoma  statute  relating  to  the  cwiveyance 
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of  real  estate,  and  oonyeyed  all  tbe  right, 
title,  and  interest  that  Cordray  bad  In  and 
to  tbe  land,  and  tbereby  completely  divested 
it  of  Its  bomestead  character,  and  as  it  was 
never  used  as  a  homestead  of  the  family  aft- 
er the  passage  of  the  act  of  March  15,  1905, 
and  prior  to  the  execution  of  the  deed  to 
Morgan,  Cordray  bad  no  Interest  In  the  land 
which  rendered  it  necessary  for  Mm  to  join 
with  his  wife  in  a  deed  for  the  conveyance 
of  the  same.  It  must  follow  from  this,  then, 
that  it  was  of  no  consequence  to  him  what 
the  transaction  was  between  bis  wife  and 
Morgan,  and  that  bis  possession  of  tbe  land 
nor  tbe  character  of  the  deed  by  which  bis 
wife  held  it  nor  tbe  consideration  received  by 
her  on  Its  sale  were  all  of  no  legal  or  equi- 
table concern  to  him  such  as  would  give  him 
a  standing  In  court  to  require  the  annulment 
of  Morgan's  title.  This  being  true.  It  will 
not  be  necessary  to  consider  these  proposi- 
tions, although  raised  and  argued  in  tbe 
briefs  of  the  parties.  Nor  does  the  question 
of  rescission  enter  into  the  matter,  for.  If 
Cordray  was  without  Interest,  be  has  no 
standing  to  assail  tbe  contract  or  tbe  ar- 
rangement made  between  his  wife  and  her 
transferee.  For  the  reasons  assigned,  we  con- 
clude, therefore,  that  tbe  deed  to  defendant 
was  valid  and  sufficient  to  convey  the  land 
without  plaintiff  joining  therein. 

The  remaining  question  In  tbe  case  Is  In 
reference  to  tbe  judgment  which  was  ren- 
dered by  tbe  trial  court  In  giving  defendant 
complete  relief  entitling  him  to  the  posses- 
sion of  the  property.  Plaintiff  Invoked  the 
jurisdiction  of  a  court  of  equity,  and  having 
done  so,  and  if,  having  all  parties  before  it, 
the  court  was  authorized  to  grant  and  give 
complete  relief,  he  Is  not  in  a  position  to 
complain  of  such  action. 

Finding  no  error  in  the  judgment  of  the 
district  court,  tbe  same  Is  accordingly  af- 
firmed.    All  concur. 


HOPPE  HARDWARE  CO.  v.  BAIN,  Sheriff, 

et  al. 
(Supreme  Court  of  Oklahoma.     May  15,  190&) 

1.  Fraudulknt  Conveyances  —  Pbkfebences 

— Knowledge  of  Grantee. 

A  failiiiB  or  insolvent  debtor  may  prefer  one 
or  more  of  bis  creditors,  but  if  the  arrungement 
by  which  be  does  so  otipulates  or  provides  a 
benefit  for  him.  it  is  fraudulent  on  his  part,  and 
if  the  preferred  creditors  knew  of  tiie  existence 
of  other  debts  due  by  the  failing  debtor,  they 
are  charged  with  participating  in  tbe  fraud. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  24,  Fraudulent  Conveyances,  §{  5O4-50C.] 

2.  Same— Evidence. 

An  in.sulvcnt  debtor  orcanized  a  corpora- 
tion with  a  capital  stock  of  $7.()00,  and  in  pay- 
ment of  indebtedness  due  by  hira  to  his  wife 
and  brother-in-law,  who  knew  of  the  existence 
of  other  debts,  he  had  issued  to  them  all  the 
stock  of  the  corj'oration  except  one  share  of 
the  value  of  $100,  and  transferred  to  the  cor- 
poration by  a  bill  of  sale  all  of  his  assets  of 
the  value  of  about  $11,000  for  a  consideration 
of  $10,000,  and  by  a  collateral  agreement  the 
debtor  was  retained  as  president  and  manager 


of  the  corporation  at  a  salary  of  $40  per  month, 
and  the  corporation  was  to  pay  debts  doe  by  him 
to  other  creditors  in  the  sum  of  about  $4,000. 
Had,  that  the  transfer  by  the  debtor  of  bis  as- 
sets to  the  corporation  was  fraudulent  and  void 
as  to  a  creditor  not  assenting  thereto. 
(Syllabus  by  the  Court.) 

Error  from  District  Court,  Kay  County; 
Bayard  T.  Halner,  Judge. 

Action  by  the  Uoppe  Hardware  Company 
against  Dan  A.  Bain  and  C.  O.  Baker.  Judg- 
ment for  defendants,  and  plaintiff  brings  er- 
ror.   Affirmed. 

This  Is  an  action  In  replevin,  brought  by 
the  plaintiff  In  error  (plaintiff  below)  against 
the  defendants  In  error  (defendants  below)  In 
the  district  court  of  Kay  county,  which  re- 
sulted in  judgment  In  that  court  for  defend- 
ants. The  material  facts  disclosed  by  the 
evidence  In  tbe  case  and  Involved  In  the  con- 
sideration of  the  assignments  of  error  are  as 
follows:  For  a  number  of  years  prior  to  Jan- 
uary, 1001,  Fred  H.  Hoppe  resided  at  Chilll- 
cothe,  Mo.  In  January,  1901,  he  came  to 
Blackwell,  Okl.,  and  purchased  from  W.  R. 
Stapleton  a  stock  of  hardware  for  a  consider- 
ation of  $7,G(X),  and  gave  to  Stapleton  for  said 
property  real  estate  valued  at  $4,200,  $500  In 
cash,  and  a  note  for  $1,400.  Mr.  Hoppe  after- 
wards made  payments  on  the  note  until  the 
same  was  reduced  to  $G00.  He  continued  to 
conduct  the  hardware  business  which  he  had 
purchased  from  Stapleton  at  Blackwell  until 
May,  1902.  At  that  time  be  was  owing  vari- 
ous wholesale  houses  aud  the  First  National 
Bank  of  Blackwell  in  tbe  aggregate  the  sum 
of  about  $4,000.  He  also  owed  Mary  U  Hop- 
pe, his  wife,  $3,100,  and  AVm.  A.  Lockwood, 
his  brother-in-law,  $3,000.  He  owed  other 
Indebtedness  as  surety  on  notes  the  exact 
amount  of  which  tbe  evidence  does  not  dis- 
close, and  he  owed  a  balance  on  bis  note  to 
Stapleton.  His  stock  of  hardware  at  that 
time  Invoiced  about  $11,000.  He  was  In  an 
Insolvent  condition,  and  bis  creditors  were 
crowding  him  for  payment  on  their  accounts. 
He  went  to  St  Ix>uls  in  the  month  of  May, 
1002,  to  try  to  borrow  money  from  lockwood, 
his  brother-in-law,  with  which  to  pay  off  the 
accounts  of  those  who  were  urging  him  for 
payment.  He  took  with  him  to  St.  Louis  the 
invoice  of  his  stock  of  goods  which  had  been 
made  by  him  In  the  preceding  February,  and 
a  statement  of  tbe  Indebtedness  he  owed  tbe 
various  wholesale  bouses  and  tbe  bank  at 
Blackwell.  Lockwood  refused  to  advance 
bim  further  money,  for  tbe  reason  that  Mr. 
Hoppe  was  already  Indebted  to  bim  In  a 
large  sum  which  he  had  been  owing  bim  since 
1889;  but  Lockwood  proposed  to  Mr.  Hoppe 
that  If  be  would  Incorporate  bis  business  and 
give  bim  (Lockwood)  stoc*  for  what  he  al- 
ready oweid  him,  he  would  loan  to  the  cor- 
poration tbe  sum  of  $3,000,  which  amount 
could  be  applied  on  the  indebtedness  Hoppe 
owed  the  wholesale  houses  and  the  First  Na- 
tional Bank  of  Blackwell,  and  tbe  remaining 
$1,000  could  be  paid  out  of  the  proceeds  of 


Digitized  by 


Google 


766 


95  PACIFIC  REPORTER. 


(OkL 


the  sales  made  by  the  company.    Mr.  Hoppe 
went  to  Chilllcothe,  Mo.,  and  conferred  with 
his  wife  about  the  matter,  and  finally  it  was 
agreed  between  Lockwood,  Hoppe,  and  his 
wife  that  a   corporation  should  be  formed 
whose  capital  stock  should  be  $7,000;    that 
Lockwood  should  take  |3,800  of  this  stock, 
and  pay  therefor  $200  in  cash,  and  surrender 
to  Hoppe  the  notes  he  held  against  him;  that 
Mar>-  L.   Hoppe  should  take  $3,100  of  the 
stock,  and  pay  therefor  by  surrendering  to 
Hoppe  the  note  she  held  against  him,  and 
Mr.  Hoppe  should  retain  one  share  of  the 
stock  of  the  par  value  of  $100;    and  it  was 
agreed  between  them  there  at  that  time,  al- 
though this  agreement  was  not  made  In  writ- 
ing, nor  does  It  appear  as  a  part  of  the  bill 
of  sale  hereafter  referred  to,  that  Mr.  Hoppe 
should  be  president  and  general  manager  of 
the  corporation,  and  as  such  should  continue 
in  the  management  and  control  of  the  busi- 
ness and  should  receive  a  salary  In  the  sum 
of  $40  per  month,  and  that  Mrs.  Hoppe  should 
be  secretary  and  treasurer,  and  should  re- 
ceive as  her  salary  the  sum  of  $10  per  month. 
The  corporation  was  organized.    Hoppe  exe- 
cuted a  bill  of  sale  to  It,  conveying  his  stock 
of  goods  for  a  consideration  of  $10,000.    This 
bill  of  sale  was  filed  for  record  in  the  office  of 
the  register  of  deeds  of  Kay  county  shortly 
thereafter,  and  Mr.  Hoppe  notified  his  clerks 
of  the  change  In  the  business,  and  also  noti- 
fied the  bank  at  Blackwell  and  the  various 
wholesale  houses  to  whom  he  was  Indebted, 
but  It  does  not  appear  that  he  gave  any  notice 
to  W.  R.  Stapleton,  or  that  W.  R.  Stapleton 
ever  received  any  notice  of  the  change  in  the 
business  until  some  time  thereafter.     Lock- 
wood  sent  to  the  corporation  $3,000,  and  the 
corporation  executed  to  him  its  note  therefor 
payable  on  demand.    The  debts  due  by  Mr. 
Hoppe  to  the  various  wholesale  houses  and 
to  the  First  National  Bank  of  Blackwell  were 
paid  off  by  the  corporation.    Two  small  pay- 
ments were  made  by  Mr.  Hoppe  to  W.  R. 
Stapleton  after  that  time.     Stapleton,  after 
making  diligent  efforts  to  collect  the  balance 
due  on  his  note  from  Hoppe,  brought  suit 
thereon,  and  on  December  18,  1903,  recovered 
judgment  In  the  total  sum  of  $726.8.5,  and  on 
the  2d  day  of  February,  190i,  he  had  an  exe- 
cution issued  thereon  and  levied  upon  cer- 
tain hardware  claimed  by  the  plaintiff  in  er- 
ror.    Plaintiff  in  error,  on  the  14th  day  of 
February,  1004,  filed  this  action  to  recover 
the  property  from  the  sheriff  who  served  the 
writ  of  execution.     The  case  was  tried  be- 
fore a  jury,  and  upon  motion  of  defendants  a 
verdict  was  directed  by  the  court  in  their  fa- 
vor, and  the  assignment  of  error  complaining 
of  this  action  of  the  court  presents  to  this 
court  for  Its  consideration  the  only  question 
in  the  case. 

W.  C.  Tetirick,  for  plaintiff  in  error.  J.  W. 
I'eery  and  U.  S.  Gurley,  for  defendants  in 
error. 


HAYES,    J.    (after    stating    the    facts   as 
above).    Counsel  for  both  parties  to  this  suit 
have,  we  think  correctly,  admitted  In  their 
briefs  that  this  case  turns  upon  the  proposi- 
tion whether  the  act  of  Mr.  Hoppe  in  organiz- 
ing the  Iloppe  Hardware  Company,  a  eori)o- 
ration,  and  in  transferring  to  it  his  stock  of 
merchandise  for  a  consideration  of  $10,000 
recited  in  the  bill   of  sale,   and  having  38 
shares  of  the  stock  of  the  corporation  Issued 
to  his  brother-in-law,  and  31  shares  to  his 
wife  In  payment  of  indebtedness  due  by  him 
to  them,  when  by  a  collateral  secret  agree- 
ment it  was  provided  that  he  should  be  re- 
tained as  president  and  manager  of  the  cor- 
poration, and  should  receive  a  salary  of  $40 
per   month,   and  that  $4,000  of  his   assets 
transferred  by  him  to  the  corporation  should 
be  used  in  payment  of  his  debts  to  certain  of 
his  creditors,  is  in  law  a  fraud  against  W.  R. 
Stapleton,  who  was  one  of  his  creditors  at 
that  time,  and  who  did  not  assent  to  the 
transaction.    There  can  be  no  question  that 
Mr.  Hoppe  had  the  right  to  prefer  his  wife 
and  Mr.  Lockwood  to  his  other  creditors,  and 
if  bis  transaction  bad  consisted  only  in  or- 
ganizing a  corporation  and  in  transferring  all 
of  his  assets  to  It,  and  in  having  Issued  cer- 
tain shares  of  stock  to  Mr.  Lockwood  and 
Mrs.  Hoppe  in  payment  of  his  debts  to  them, 
such  act  would  not  have  constituted  fraud, 
though  It  might  have  had  the  effect  to  binder. 
delay,  or  defeat  other  honest  debts  owing  by 
him  to  other  creditors.     Section  2778,   Wil- 
son's Rev.  &  Ann.  St.  1903;    Brittaln-Smith 
&  Co.  et  al.  V.  Bumham  et  al.,  9  Oki.  522,  00 
Pac.  241 ;  Jaffray  v.  Wolf,  1  Okl.  312,  33  Pac. 
945 ;   Nix  HalKeil  &  Co.  et  al.  v.  Underbill  et 
al.,  8  Okl.  123,  5C  Pac.  959. 

Plaintiff  in  error  contends  that  the  case 
shoukl  have  been  submitted  to  the  jury  to 
find  whether  such  transaction  was  made  by 
Mr.  Hoppe  with  fraudulent  Intent  to  binder 
and  delay  his  creditors;  but  It  Is  the  well- 
settled  rule  that  fraud  may  arise  as  an  in- 
ference of  law,  and  that,  when  a  conveyance 
is  made  under  such  circumstances  that  fraud 
exists  as  an  inference  of  law,  then  it  Is  the 
duty  of  the  court  to  pronounce  the  convey- 
ance In  question  void  as  if  the  fraudulent  in- 
tent were  directly  proved.  Luklus  v.  Aird,  6 
Wall.  (U.  S.)  78,  18  L.  Ed.  750.  If  the  col- 
lateral  and  secret  agreement  made  by  Mr. 
Iloppe  with  Mr.  Lockwood  and  his  wife, 
which  appears  neither  In  the  articles  of  in- 
corporation nor  In  the  bill  of  sale  executed  by 
him  to  the  corporation,  to  the  effect  that  he 
should  be  retained  as  president  and  manager 
of  the  corijoration,  and  should  continue  In 
control  and  management  of  the  business 
theretofore  conducted  by  him,  and  that  $4,- 
000  of  the  assets  transferred  by  him  to  the 
corporation  should  be  applied  in  payment  of 
his  debts  to  certain  creditors,  constitutes  as 
a  matter  of  law  fraud  aRalust  those  of  his 
creditors  who  did  not  assent  to  the  transac- 
tion, then  the  action  of  the  court  in  direct- 
ing a  verdict  was  not  error.    It  is  a  well- 
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settled  rule  of  the  common  law  that  a  con- 
veyance to  the  use  of  the  grantor,  or  which 
purports  upon  its  face  to  he  absolute,  when 
there  exists  a  secret  agreement  creating  a 
trust  in  favor  of  the  grantor,  or  by  which  a 
benefit  is  reserved  to  blm.  Is  fraudulent  In 
law  and  void  as  to  creditors,  without  regard 
to  the  intent  with  which  it  was  made.  Lu- 
kins  V.  Alrd,  supra;  Robinson  v.  Elliott,  22 
Wall.  (U.  S.)  527,  22  L.  Ed.  758.  This  rule 
of  law  was  in  force  in  the  territory  of  Okla- 
homa as  part  of  the  common  law  at  the  time 
of  this  transaction.  When  the  people  in  1889 
came  from  the  different  states  into  Okla- 
homa, they  brought  with  them  the  rules  of 
the  common  law  as  recognized  and  promul- 
gated by  the  American  courts.  McKennon 
V.  Winn,  1  Okl.  327.  33  Pac.  582,  22  L.  R.  A. 
501.  And  by  section  4200,  Wilson's  Rev.  & 
Ann.  St.  1903  of  Oklahoma,  It  is  provided 
that  the  common  law,  as  modified  by  con- 
stitutional and  statutory  law,  Judicial  deci- 
sions, and  the  conditions  and  wants  of  the 
I)eople,  shall  remain  In  force  in  aid  of  the 
general  statutes. 

In  Lukins  v.  Aird,  supra,  the  facts  were 
that  Alrd,  being  indebted  and  subsequently 
having  failed,  conveyed  to  Spring  certain 
town  lots  for  the  sum  of  $1,200  in  money, 
Spring  agreeing  at  the  time  that  Aird  should 
have  the  use  of  two  of  the  lots  for  one  year 
free,  and  with  the  privilege  to  use  them  there- 
after at  $100  per  year  so  long  as  Spring  did 
not  desire  to  use  them.  Lukins,  one  of  Aird's 
creditors,  brought  the  action  alleging  the 
transaction  was  fraudulent,  and  praying  that 
the  conveyance  be  set  aside  and  the  proper- 
ty subjected  to  his  claim.  Mr.  Justice  Davis, 
who  delivered  the  opinion  of  the  court,  said: 
•'  ■»  •  •  A  trust  thus  secretly  created, 
whether  so  intended  or  not.  Is  a  fraud  on 
creditors,  because  It  places  beyond  their 
reach  a  valuable  right — the  right  of  posses- 
sion— and  gives  to  the  debtor  the  beneficial 
enjoyment  of  what  rightfully  belongs  to  his 
creditors.  •  •  •  It  makes  no  difference 
in  the  legal  aspect  of  this  case  that  the  in- 
terest reserved  was  not  of  great  value.  It 
is  enough  that  it  was  a  substantial  interest 
for  the  benefit  of  the  grantor,  reserved  in 
a  manner  which  was  inconsistent  with  the 
provisions  of  the  deed." 

The  same  Justice.  In  Robinson  v.  Elliott,  22 
Wall.  (U.  S.)  .''.23,  22  L.  Ed.  758.  said:  "But 
the  creditor  must  take  care  in  making  his 
contract  that  it  does  not  contain  provisions  of 
no  advantage  to  him,  but  which  benefit  the 
debtor,  and  were  desiguod  to  do  so,  and  are 
injurious  to  otlier  creditors.  The  law  will 
not  sanction  a  proceeding  of  this  kind.  It 
will  not  allow  the  creditor  to  make  use  of 
bis  debt  for  any  other  purpose  than  his  own 
Indemnity.  If  he  goes  beyond  this,  and  puts 
Into  the  contract  stipulations  which  have  the 
effect  to  shield  the  property  of  his  debtor, 
so  that  creditors  are  delayed  in  the  collec- 
tion of  their  debts,  a  court  of  e<iulty  will 
not  lend  its  aid  to  enforce  the  contract."    In 


that  case  the  question  before  the  court  was 
whether  a  certain  stipulation  in  a  chattel 
mortgage  by  which  it  was  provided  that  un- 
til default  in  payment  of  one  of  the  notes 
secured  thereby  the  mortgagor  might  re- 
main in  possession  of  the  goods,  wares,  and 
merchandise  and  sell  them  the  same  as  he 
had  done  theretofore,  and  supply  their  places 
with  other  goods,  was  fraudulent  and  vitiat- 
ed the  mortgage.  The  court  held,  notwith- 
standing it  was  provided  by  the  statute  of 
Indiana  where  that  case  arose  that  the  ques- 
tion of  fraudulent  intent  In  all  cases  shall 
be  a  question  of  fact,  that  the  court  was  the 
proper  party  to  say  whether  the  mortgage 
on  its  face  was  void. 

The  same  rule  is  discussed  in  Means  ▼. 
Dowd,  128  U.  S.  273,  9  Sup.  Ct.  65,  32  L.  Ed. 
429,  in  which  case  Mr.  Justice  Miller,  speak- 
ing for  the  court,  said:  "The  prevailing  doc- 
trine, however,  is  unquestionably  that  which 
we  have  stated:  and  its  fundamental  essence 
is  that  an  insolvent  debtor  making  an  as- 
signment, even  for  the  benefit  of  his  credit- 
ors, cannot  reserve  to  himself  any  beneficial 
interest  In  the  property  assigned,  or  inter- 
pose any  delay,  or  make  provisions  which 
would  hinder  and  delay  creditors  from  their 
lawful  modes  of  prosecuting  their  claims." 

In  McDowell  v.  Steele,  87  Ala.  493,  6 
South.  288,  the  court  held  that  a  failing  or  in- 
solvent debtor  might  select  one  or  more  of 
his  creditors  and  pay  them  In  full,  even 
though  he  thereby  disables  himself  to  pay 
anything  to  the  others;  but  if  the  convey- 
ance or  arrangement,  going  beyond  the  limits 
of  full  payment  or  security,  stipulates  or 
provides,  openly  or  secretly,  for  a  benefit  to 
the  debtor.  It  is  fraudulent  on  his  part,  and 
if  the  grantee  or  secured  creditor  knows  ol 
the  existence  of  other  debts  left  unprovided 
for,  or  has  knowledge  of  facts  calculated  to 
put  him  on  Inquiry  as  to  them,  he  is  charged 
with  participation  in  the  fraud. 

This  rule  was  followed  by  the  same  court 
in  the  case  of  Stephens  v.  Regenstein  &  Co., 
89  Ala.  501,  8  South.  68,  18  Am.  St.  Rep.  156, 
in  which  case  T.  A.  Stephens,  a  falling  debt- 
or, sold  to  B.  F.  Stephens,  his  brother,  who 
knew  of  his  failing  condition,  his  stock  of 
goods.  B.  F.  Stephens,  the  purchaser,  knew 
that  the  sale  was  being  made  by  his  brother 
for  the  piuiKise  of  preferring  certain  of  his 
creditors,  one  of  whom  was  his  mother.  It 
was  agreed  in  the  sale  that  T.  A.  Stephens, 
the  vendor,  should  be  placed  in  control  and 
management  of  the  business  at  a  monthly 
salary  of  $40.  The  court  held  that  one  of 
the  direct  results  of  the  sale  was  that  by 
the  agreement  a  failing  debtor  secured  for 
iiimself  a  paying  employment,  which,  but 
for  the  sale,  he  could  not  have  had,  and  that 
this  benefit  going  to  hliu  rendered  the  trans- 
action fraudulent. 

The  court  held  In  Robinson  v.  McKenna. 
21  R.  I.  117,  42  Ati.  510,  79  Am.  St.  Rep.  793, 
that  where  a  debtor  who  owe<l  a  mercliaut  for 
groceries  assigned  to  the  merchant  his  wages 
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due  and  that  might  become  due  for  a  period 
of  six  months  In  payment  of  his  account,  witli 
an  agreement  that  the  merchant  was  to  con- 
tinue to  furnish  the  debtor  with  groceries  and 
to  give  him  eleven  dollars  per  month  to  pay 
bis  rent,  and  also  from  time  to  time  during 
six  months  to  let  him  have  such  other  sums 
as  he  needed  out  of  his  earnings,  and  apply 
the  remainder  to  his  old  and  running  account, 
such  contract  was  fraudulent  and  void.  In 
that  case,  as  in  the  case  at  bar,  it  was  insist- 
ed that  fraudulent  intent  is  always  a  ques- 
tion of  fact,  but  the  court  upon  that  proposi- 
tion said:  "While  we  do  not  question  the 
general  accuracy  of  this  proposition  of  law, 
yet  It  is  by  no  means  absolute  or  without  ex- 
ception; for,  while  a  fraudulent  intent  in 
the  making  of  a  conveyance  is  ordinarily  a 
question  of  fact,  yet  it  is  not  always  so." 

In  McDonald  &  Co.  v.  Hoover  et  al.,  142  Mo. 
484,  44  S.  W.  334,  the  court  held  that  a  debt- 
or has  the  legal  right  to  prefer  one  of  his 
creditors  over  another  so  long  as  he  acts  in 
good  faith,  but  he  has  no  right  to  pay  one 
creditor  in  such  a  way  that  it  not  only  se- 
cures that  creditor,  but  places  the  surplus  of 
his  property  over  and  beyond  that  security 
in  the  hands  of  such  creditor  to  be  applied 
by  him  in  the  payment  of  other  debts  of  the 
debtor.  And  in  Ely  &  Walker  Dry  Goods  Co. 
V.  McLaughlin,  78  Mo.  App.  578,  the  court 
used  the  following  language:  "A  secret  trust 
for  the  benefit  of  the  grantor,  whether  ex- 
press upon  the  face  of  the  conveyance  creat- 
ing the  trust,  or  shown  by  proof  aliunde,  is 
void  as  to  creditors,  and  while  a  debtor  has 
the  right  to  prefer  one  creditor  above  anoth- 
er, and  thus  discriminate  in  favor  of  one  and 
against  other  of  his  creditors,  he  cannot  dele- 
gate this  privilege  to  a  third  party,  and  where 
he  makes  a  conveyance  conveying  this  dele- 
gation to  his  grantee,  or  where  it  is  proved 
aliunde,  the  conveyance  will  be  declared  void 
as  to  creditors." 

In  the  case  at  bar  the  transaction  by  which 
Mr.  Hoppe  preferred  his  brother-in-law  and 
wife  resulted,  not  only  in  accomplishing  such 
preference  by  him,  but  by  the  agreement  se- 
cretly made  between  them  it  resulted  in  giv- 
ing to  him  a  profitable  employment,  and,  if 
such  transaction  is  valid,  also  in  placing  $4,- 
000  worth  of  his  assets  in  the  possession  of 
the  newly  formed  corporation,  to  be  distribut- 
ed for  the  benefit  of  Mr.  Hoppe  in  the  pay- 
ment of  certain  of  his  creditors.  The  effect 
of  the  transaction  was  that  Mr.  Hoppe  ap- 
plied approximately  $7,000  of  his  assets  in 
making  preferred  payments  to  his  wife  and 
brother-in-law,  and  placed  the  remainder  of 
his  assets  in  the  sum  of  about  $4,000  in  the 
possession  of  the  corporation  beyond  the  reach 
of  his  other  creditors.  If  the  corporation, 
with  or  without  collusion  with  Mr.  Hoppe, 
had  refused  to  pay  out  this  $4,000  worth  of 
assets  to  Mr.  Hoppe's  creditors,  and  this  con- 
tract were  valid,  the  effect  would  have  been 
to  have  enabled  Mr.  Hoppe  to  have  still  re- 
tained in  bis  control   and  possession  said 


amount  of  property  beyond  the  reach  of  his 
creditors,  thereby  hindering  and  delaying 
them.  At  the  very  time  this  transaction  oc- 
curred Mr.  Stapleton  was  urging  him  to  pay 
the  balance  on  his  note,  and  no  doubt  Mr. 
Hoppe  thought  that  by  this  transaction,  as 
admitted  by  him  in  bis  cross-examination,  his 
property  would  be  protected  to  a  certain  ex- 
tent, but  whether  he  so  thought  or  not  is  Im- 
material. The  question  in  this  case  is  not 
what  he  may  have  intended,  but  what  is  the 
result  of  bis  deliberate  acts?  If  they  resulted 
In  hindering  and  delaying  his  creditors,  and 
by  secret  agreement  a  beneficial  Interest  In 
his  property  was  reserved  to  him,  the  pre- 
sumption conclusively  arises  that  such  illegal 
object  furnished  one  of  the  motives  for  his 
making  the  contract,  and  it  should  be  held  to 
be  fraudulent 

Plaintiff  in  error  has  cited  Gardner  v. 
Haines,  19  S.  D.  514,  104  N.  W.  244,  as  being 
in  point  In  that  case  John  C.  Haines,  who 
had  been  engaged  in  business  for  some  time, 
on  the  18th  day  of  October,  1895,  organized. 
a  corporation  to  be  known  as  "John  C. 
Haines,  Incorporated,"  the  Incorporators  of 
which  were  John  C.  Haines,  May  Haines,  his 
wife,  and  H.  C.  Loveland,  bis  mother-in-law. 
The  capital  stock  was  $50,000,  divided  into 
500  shares,  445  shares  of  which  were  taken 
and  held  by  Jolm  C.  Haines,  50  shares  were 
issued  to  May  Haines,  his  wife,  as  payment  of 
a  debt  due  by  him  to  her,  and  5  shares  were 
Issued  to  H.  C.  Loveland,  his  mother-in-law, 
without  any  money  consideration.  Haines 
conveyed  ail  his  assets  to  the  corporation. 
On  the  28th  day  of  January,  1894,  prior  to 
the  time  the  corporation  was  organized, 
Haines  became  liable  to  O.  L.  Snyder  on  as- 
signee's bond.  Snyder  obtained  judgment 
against  Haines  on  the  bond  In  December,  1897. 
Haines  had  in  1889  become  indebted  to  John 
T.  Potter  for  the  sum  of  $12,500.  In  1806 
Haines  gave  Potter  a  new  note  for  said  in- 
debtedness, which  at  that  time,  including  in- 
terest, amounted  to  $23,000.  In  1896,  a  year 
after  the  corporation  was  organized,  Haines 
borrowed  from  Marshall  Field  &  Co.  the  sum 
of  $25,000  with  which  he  took  up  the  Potter 
note,  and  assigned  to  Marshall  Field  &  Co,  aa 
collateral  his  445  shares  of  the  capital  stodc 
of  the  corporation.  About  six  months  there- 
after Marshall  Field  &  Co.  received  from 
Haines  440  of  said  shares  of  capital  stock  in 
full  payment  of  their  note.  Haines  in  1898 
filed  bis  petition  in  bankruptcy.  As  was  said 
by  the  court  in  its  opinion  in  that  case,  it  ap- 
pears that  the  corporation  was  organized  and 
the  property  conveyed  to  it  by  Haines  two 
years  or  more  before  the  Judgment  of  Snyder 
was  obtained  against  him,  and  that  the  peti- 
tion in  bankruptcy  was  filed  three  years  after 
the  organization  of  the  corporation.  It  does 
not  appear  that  in  the  formation  of  the  cor- 
poration there  was  any  agreement  between 
Haines  and  the  other  stockholders  that  be 
should  be  retained  at  a  salary  of  $100  per 
month,   nor   was   there  any   agreement   hy 
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whlcb  a  portion  of  the  assets  were  to  be  taken 
by  the  corporation  and  paid  out  by  the  debtor 
to  bis  creditors.  Having  Issued  to  bis  wife 
50  shares  of  the  capital  stock,  he  thereby  pre- 
ferred her  as  one  of  his  creditors,  and  In  de- 
livering to  Marshall  Field  &  Co.  440  shares  of 
tbe  stock  be  preferred  that  company.  This 
be  bad  a  right  to  do;  but  In  making  these 
preferences  nothing  appears  in  tbe  record  to 
tbe  effect  that  any  beneficial  Interest  was  re- 
tained by  secret  agreement  either  In  the  t.tock 
thus  transferred  or  relative  to  the  manage- 
ment of  tbe  business.  The  court  in  Its  opin- 
ion sets  forth  the  seven  different  contentions 
made  by  counsel  for  the  creditor  who  was  as- 
sailing the  good  faith  of  the  transaction,  but 
no  contention  is  made  that  In  any  of  these 
transactions  there  was  any  secret  or  public 
agreement  by  which  Haines  retained  a  bene- 
ficial Interest  in  tbe  property  transferred,  and 
that  case  cannot  control  In  the  case  at  bar. 

The  same  Is  true  of  McNerry  v.  Hubbard. 
S  Neb.  (Unof.)  108,  93  N.  W.  1123,  also  relied 
upon  by  plaintiff  in  error.  Tbe  attack  In  that 
case  was  not  upon  the  good  faith  of  the  debt- 
ors in  the  organization  of  the  corporation,  but 
tliat  shares  of  the  stock  bad  been  issued  to  a 
creditor  to  pay  off  an  indebtedness  and  re- 
lease a  mortgage  that  plaintiff  alleged  was 
based  upon  a  fraudulent  claim.  It  was  not 
contended  that  the  conveyance  by  the  debtors 
who  organized  the  corporation  was  for  their 
own  use,  or  that  they  had  retained  by  secret 
agreement  an  interest  In  the  property  assign- 
ed by  them  which  It  was  alleged  they  had  en- 
deavored to  place  beyond  the  reach  of  their 
creditors. 

We  have  not  overlooked  tbe  other  author- 
ities cited  by  counsel  for  plaintiff  In  error  in 
his  able  and  exhaustive  brief,  but,  after  an 
examination  of  the  same,  we  are  of  the  opin- 
ion that  the  rule  of  law  that  a  debtor  who 
prefers  certain  of  his  creditors  cannot  in  do- 
ing so  retain  a  beneficial  Interest  by  tbe 
transaction  by  a  secret  agreement  Is  applica- 
ble to  the  case  at  bar,  and  is  supported  by  the 
overwhelming  weight  of  authorities  of  the 
American  courts,  and  Is  in  consonance  with 
the  utterances  of  the  Supreme  Court  of  the 
territory  of  Oklahoma  In  Little  Co.  v.  Burn- 
ham,  5  Okl.  28.1,  49  Pac.  Off,  In  which  the  court 
said:  "The  intention  of  the  parties  may  have 
been  absolutely  fair  and  honest.  The  mort- 
gagee may  have  believed  that  his  mortgagor 
would  appropriate  the  proceeds  to  the  pay- 
ment of  the  mortgage  debt.  The  mortgagor 
may  have  honestly  Intended  to  do  so.  But 
the  mortgage  was  void  as  a  matter  of  law. 
Tbe  conclusion  here  arrived  at  is  not  based 
upon  what  tbe  parties  may  have  intended  to 
do,  but  is  based  upon  what  the  mortgage  does, 
in  fact,  concede  to  the  mortgagor  the  privi- 
lege to  do.  •  *  •  The  decisions  of  the 
courts  of  this  country  have  condemned  them 
with  almost  entire  unanimity,  and  the  instru- 
ment Itself  has  been  as  uniformly  held  to  be 
fraudulent  and  void  as  a  matter  of  law,  Irre- 
95  P.— to 


spectlve  of  the  question  as  to  whether  any 
fraudulent  Intent  did  in  fact  exist" 

And  in  Bank  of  Perry  v.  Cooke  et  al.,  3  Okl. 
634,  41  Pac.  628,  the  court  said:  "It  does  not 
matter  whether  such  agreement  is  oral  or  in 
writing,  contained  within  the  mortgage  or 
without.  If  such  an  agreement  was  had,  the 
mortgage  Is  fraudulent  and  void  as  to  cred- 
itors." 

Mr.  Hoppe  may  have  Intended  no  wrong  by 
his  transactions,  but  the  effect  of  his  transac- 
tions, accompanied  with  the  agreement  that  he 
should  be  retained  as  president  and  manager 
at  a  salary  of  $40  per  month,  and  that  $4,000  of 
bis  assets  transferred  by  him  to  the  corpora- 
tion should  be  applied  in  payment  of  his  debts 
to  certain  creditors,  reserved  to  bim  a  bene- 
ficial Interest,  and  these  conditions  were  not 
made  a  part  of  the  articles  of  incorporation, 
nor  a  part  of  the  bill  of  sale  executed  by  him 
and  placed  upon  record.  M^.  Hoppe  had  ac- 
tual notice  of  the  debt  of  Mr.  Stapleton,  and 
while  there  Is  no  evidence  that  Lockwood  had 
notice  of  Stapleton's  debt,  he  does  admit  that 
he  knew  of  all  the  Indebtedness  of  Mr.  Hoppe 
to  the  wholesale  houses  and  the  bank,  and 
that  he  was  surety  on  notes  to  other  persons 
whose  names  he  did  not  know,  which  was 
sufficient  notice  to  him  that  Mr.  Hoppe  had 
other  creditors  than  himself  and  Mrs.  Hoppe ; 
and  it  is  therefore  our  opinion  that  the  trans- 
fer by  Mr.  Hoppe  of  his  property  to  the  Hop- 
pe Hardware  Company  was  fraudulent  and 
void,  and  that  the  judgment  of  the  lower 
court  should  be  affirmed,  and  it  Is  so  ordered. 

WILLIAMS,  C.  J.,  and  DUNK,  TURNEU, 
and  KANE,  JJ.,  concur. 


LEWIS  et  al.  v.  CLEMENTS. 
(Supreme  Court  of  Oklahoma.    May  15,  1908.) 

1.  Indians  —  CoNTBACTS  —  Sale  of  Surplus 
Allotment. 

A  contract  for  the  sale  of  a  portion  of  a 
surplus  allotment,  made  by  an  Indian  citizen  in 
violation  of  Act  Cong.  June  28,  18i>8.  c.  517.  $ 
29,  .SO  Stat.  507,  and  of  Act  Cong.  July  1,  1902, 
c.  13G2,  S§  15,  10,  32  Stat.  Gt2.  643,  and  before 
his  restrictions  upon  the  alionntion  of  the  same 
have  been  removed  by  the  Secretary  of  the  In- 
terior, is  void,  and  an  action  for  specific  per- 
formance of  tbe  same  will  not  lie. 

2.  Judgment— Default  —  Pleadiko  to  Sus- 
tain. 

A  judgment  by  default,  upon  a  complaint 
that  does  not  contain  allegations  sufficient  to 
constitute  a  cause  of  action,  is  void,  and  will 
be  reversed  on  appeal. 

3.  QuiETiNO  Title— Removal  of  Cloud. 

A  person  who  has  no  Interest  in  the  title  to 
real  estate  cannot  maintain  an  action  to  remove 
a  cloud  upon  the  title  to  such  real  estate. 
(Syllabus  by  tbe  Court.) 

Error  from  the  United  States  Court  for  the 
Central  District  of  the  Indian  Territory,  at 
Atoka;    Thos.  C.  Humphrey,  Judge. 

Action  by  M.  L.  Clements  against  C.  S.  Lew- 
Is  and  others.  Judgment  for  plaintiff,  and 
defendants  api)eal.    Reversed  and  remanded. 
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This  Is  an  action  for  specific  i>erformance 
and  to  clear  title,  brought  by  M.  L.  Clements 
against  C.  8.  Lewis  and  wife,  Dora  Lewis, 
and  B.  F.  Poole  and  wife,  Jannle  Poole,  to 
compel  the  conveyance  of  certain  land  by  C. 
S.  Lewis  and  wife  to  the  said  M.  L.  Clements 
and  to  cancel  a  certain  deed  executed  by  C.  S. 
Lewis  and  wife  conveying  the  same  land  to 
B.  F.  Poole.  Plaintiff  filed  bis  complaint  on 
September  9,  1905,  in  the  United  States  Court 
for  the  Central  District  of  the  Indian  Terri- 
tory, at  Atoka.  The  material  facts  alleged  in 
bis  complaint  are  here  given:  C.  S.  Lewis, 
one  of  the  defendants,  Is  a  member  of  the 
Choctaw  Tribe  of  Indians,  and  as  such  select- 
ed and  had  allotted  to  him,  as  a  portion  of 
his  surplus  allotment,  certain  land  situated 
in  the  Atolta  division  of  the  Central  district 
of  the  Indian  Territory,  described  as  follows : 
S.  ^  of  the  N.%  of  the  S.  E.  ^,  less  8.34 
acres  for  Missouri,  Kansas  &  Texas  Railway 
Company,  and  the  N.  %  of  the  S.  %  of  the 
S.  E.  %,  less  8.69  acres  for  Missouri,  Kansas 
&  Texas  Railway  Company,  all  in  section  5, 
township  3  S.,  range  11  E.,  of  the  Indian 
Meridian.  After  Lewis  had  allotted  the  land, 
he  surveyed  and  platted  the  same,  into  lots 
and  blocks  for  a  town  site  to  be  known  as  the 
"Town  of  Peck,"  or  the  "Town  of  Lewis." 
After  he  had  surveyed  and  platted  the  land 
into  a  town  site,  before  making  application  to 
have  bis  restrictions  upon  the  alienation  of 
said  land  removed,  he  offered  the  same  for 
sale  for  town  site  purposes,  and  in  order  to 
Induce  purchasers  to  buy  he  agreed,  as  a 
guaranty  of  title,  to  execute  to  purchasers  a 
bond  for  title  to  such  property  as  he  sold 
them.  On  the  loth  day  of  February,  1004, 
he  sold  to  B.  F.  Poole  a  portion  of  the  land 
within  said  town  site  described  as  lot  No.  1, 
block  No.  18.  as  shown  by  the  plat  of  the 
town  site  In  the  oflBce  of  the  clerk  of  the  Unit- 
ed States  Court  for  the  Central  District  of  the 
Indian  Territory  at  Atoka.  Poole  immediate- 
ly took  possession  of  the  lot  sold  to  him,  and 
erected  a  frame  store  building  thereon,  and 
placed  a  stock  of  merchandise  therein.  Poole 
remained  in  the  peaceable  and  imdistnrbed 
possession  of  the  lot  for  a  period  of  about  6V4 
months.  On  or  atmnt  the  Ist  day  of  Septem- 
ber. 1904.  Poole  sold  to  one  C.  L.  Banks  the 
storehouse,  lot,  and  stock  of  merchandise. 
Ijewia  had  knowledge  of  and  acquiesced  in 
the  sale  of  the  lot  by  Poole  to  Banks,  which 
sale,  however,  was  not  in  writing.  On  or 
about  the  4th  day  of  February,  1905,  C.  L. 
Banks  sold  the  lot  in  question,  together  with 
the  building  thereon,  and  the  stock  of  mer- 
chandise to  M.  L.  Clements,  the  appellee  here- 
in, who  was  plaintiff  in  the  court  lielow. 
Clements  was  advised  of  the  condition  of 
the  title  to  said  lot,  and  when  he  pur<;hased 
same  from  Banks  he  went  to  Lewis  to  ascer- 
tain whether  or  not  his  purchasing  the  lot 
from  Banks  would  he  satisfactory  to  Lewis, 
and  whether  Lewis  would  convey  to  him  title 
to  the  lot.  Lewis  informed  Clements  that  it 
would  be  satisfactory,  and  on  the  14th  day 


of  February,  1905,  he  and  his  wife  executed 
to  Clements  a  bond  for  title  by  which  they 
agreed  and  bound  themselves  to  sell  and 
convey  the  fee-simple  title  to  said  lot  to  Clem- 
ents as  soon  as  Lewis  could  have  his  restric- 
tions removed  under  the  law.  On  May  9, 
1905,  Lewis  made  application  to  have  bis  re- 
strictions removed,  which  was  approved  by 
the  Secretary  of  the  Interior  on  the  5th  day 
of  August,  1905.  Clements  immediately  there- 
after called  upon  Lewis  and  demanded  a  deed 
to  said  lot  in  accordance  with  the  bond  for 
title  given  by  Lewis  and  his  wife  to  him. 
Lewis  refused  to  execute  the  deed,  but  on 
the  23d  day  of  August,  1905,  executed  and  de- 
livered to  B.  F.  Poole  a  deed  to  the  lot. 
Plaintiff  alleges  that  the  execution  of  the 
deed  by  Lewis  to  Poole  was  for  the  puriwae 
of  cheating  and  hindering  and  defrauding  him 
out  of  the  title  to  said  property,  and  for  the 
pur[K>se  of  compelling  him  to  pay  to  Poole 
the  sum  of  $500  which  Poole  claimed  to  be 
due  to  him  by  plaintiff.  In  his  prayer,  plain- 
tiff prays  for  a  judgment  for  said  land,  and 
that  C.  S.  and  Dora  Lewis  be  required  to  exe- 
cute to  him  a  deed  to  the  same,  and  that  the 
deed  executed  by  C.  S.  and  Dora  Lewis  to 
B.  F.  Poole  be  declared  void,  and  the  same  be 
canceled  and  set  aside.  B.  F.  Poole  and  wife, 
Jannle  Poole,  at  the  time  of  the  institution 
of  the  suit,  were  residents  of  Arkansas.  Serv- 
ice was  had  upon  them  by  publication.  On 
the  4th  day  of  January,  1906,  a  demurrer  was 
filed  by  defendants  to  plaintifTs  complaint. 
On  January  13.  1906,  a  motion  was  filed  by 
plaintiff  to  dismiss  the  demurrer  of  C.  S. 
Lewis  and  Dora  Lewis,  for  the  reason  that 
they  bad  been  served  with  summons  on  the 
11th  day  of  September,  1905,  and  they  had 
failed  to  appear  and  plead  at  the  October, 
1905.  term  of  the  court  which  was  held  at 
Atoka  on  the  2d  day  of  October,  1905.  The 
court  upon  hearing  the  motion  sustained  the 
same  and  struck  from  the  flies  the  demurrer 
of  C.  S.  and  Dora  Lewis,  and  entered  Judg- 
ment by  default,  declaring  the  title  in  and  to 
lot  1  in  block  18  of  the  town  site  of  Lewis  to 
be  In  M.  L.  Clements,  and  divesting  the  title 
therein  from  C.  S.  Lewis,  and  ordered  and 
directed  C.  S.  Lewis  and  Dora  Lewis  to  exe- 
cute a  deed  of  conveyance  to  Clements,  convey- 
ing said  lot  to  him.  Defendants  C.  S.  Lewis 
and  Dora  Lewis  excepted  to  this  action  of  the 
court. 

On  the  16th  day  of  January.  1906.  defend- 
ants B.  F.  Poole  and  Jannle  Poole,  his  wife, 
filed  their  answer  to  plaintiff's  complaint,  the 
contents  of  which  we  do  not  consider  neces- 
sary to  reijeat.  Depositions  of  various  wit- 
nesses were  taken,  and  on  the  23d  day  of 
April,  1906,  the  case  came  on  to  be  heard  by 
the  court  upon  the  bill,  answer,  agreements  of 
the  parties,  and  evidence  In  the  case,  and  the 
court  rendered  Judgment  in  favor  of  plaintiff, 
ordering  and  directing  that  the  deed  executed 
by  C.  S.  Lewis  and  Dora  Lewis  to  B.  F.  Poole 
be  canceled.  From  the  Judgments  of  the 
trial  court,  all  the  defendants  appealed  to  the 
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United  States  Court  of  Appeals  Id  the  Indian 
Territory,  and  the  case  comes  to  this  court 
under  the  provisions  of  the  enabling  act.  Act 
June  16,  1906,  c.  3335,  34  Stat  267. 

Chambers  &  Oernert,  for  appellants.  Llne- 
baugb  Bros.,  for  appellee. 

HAYES,  J.  (after  stating  the  facts  as 
above).  The  trial  court  committed  several  er- 
rors which  have  been  cited  by  appellants  In 
their  assignments  of  error,  any  one  of  which 
affords  ground  upon  which  this  case  should 
be  reversed.  "We  shall  not,  however,  notice 
all  of  the  assignments  made,  but  shall  discuss 
those  that  effect  directly  the  merits  of  plaln- 
tifTs  case. 

Judgment  was  rendered  upon  default 
against  C.  S.  lewis  end  wife,  but  It  Is  con- 
tended by  appellants  that  Judgment  should 
not  have  been  rendered,  for  the  reason  that 
plaintiff's  complaint  did  not  state  a  cause  of 
action  against  Lewis  and  wife.  Plaintiff's 
cause  of  action,  If  any  he  has  under  the  alle- 
gations of  his  complaint,  grows  out  of  n  con- 
tract, made  by  an  Indian  citizen  prior  to  the 
removal  of  his  restrictions  upon  the  aliena- 
tion of  bis  surplus  allotment,  to  sell  to  plain- 
tiff a  portion  of  his  surplus  allotment.  By 
Act  Cong.  June  28,  1898,  c.  517,  S  29,  30  Stat. 
507,  it  is  provided :  "That  all  contracts  look- 
lug  to  the  sale  or  incumbrance  In  any  way 
of  the  land  of  an  allottee,  except  the  sale 
heretofore  provided,  shall  be  null  and  void." 
And  by  Act  Cong.  July  1,  1902,  c.  1362,  $ 
15,  32  Stat  642,  to  ratify  and  confirm  an 
agreement  with  the  Choctaws  and  Chlcka- 
saws.  It  Is  provided :  "Lands  allotted  to  mem- 
bers and  freedmen  shall  not  be  affected  or  in- 
cumbered by  any  deed,  debt  or  obligation  of 
any  character  contracted  prior  to  the  time  at 
which  said  lands  may  be  alienable  mider  this 
act,  nor  shall  said  lands  be  sold  except  as 
herein  provided."  It  is  further  provided  In 
the  latter  act  that  all  lands  allotted  to  mem- 
bers of  the  Five  Civilized  Tribes  of  Indians, 
except  such  land  as  is  set  aside  to  each  for  a 
homestead,  shall  be  alienable  after  the  is- 
suance of  patent  as  follows:  One-fourth  in 
acreage  In  one  year,  one-fourth  In  three  years, 
and  th^  balance  in  five  years.  By  Act  Cong. 
April  21,  1904,  c.  1402,  33  Stat  204.  It  is  pro- 
vided that  all  restrictions  upon  the  alienation 
of  all  allottees  of  the  Five  Civilized  Tribes, 
who  are  of  Indian  blood,  except  minors  and 
except  as  to  homestead,  may,  with  the  approv- 
al of  the  Secretary  of  the  Interior,  be  removed 
under  such  rules  and  regulations  as  the  Sec- 
retary of  the  Interior  may  prescribe. 

It  is  admitted  by  plaintiff  in  bis  complaint 
that  the  contract  made  by  Lewis  and  wife 
with  him  was  made  before  Lewis'  restrictions 
upon  the  alienation  of  the  land  sought  to  be 
conveyed  bad  been  removed.  Such  contract 
was  In  violation  of  the  laws  of  the  United 
States  governing  the  conveyance  of  surplus 
allotments  of  members  of  the  Five  Civilized 
Tribes,  and  by  the  terms  of  the  statute  is 


void.  Sayer  v.  Brown  (Ind.  T.)  104  S.  W.  877. 
Plaintiff's  complaint  therefore  failed  to  allege 
facts  sufficient  to  constitute  a  cause  of  action, 
or  facts  sufficient  to  entitle  him  to  recover 
against  Lewis  and  wife,  and  the  action  of  the 
court  in  rendering  Judgment  by  default 
against  Lewis  and  wife  over  their  objection 
was  error.  If  a  complaint  does  not  contain 
allegations  sufficient  to  constitute  a  cause  of 
action,  a  Judgment  rendered  by  default  is 
void,  and  will  be  reversed  on  appeal.  Fuller- 
ton  V.  Houpt  12  Ark.  399;  Chafflu  et  al.  T. 
McFndden,  41  Ark.  42;  23  Cyc.  740. 

The  action  of  the  court  in  rendering  Judg- 
ment against  Poole  and  wife,  canceling  the 
deed  executed  by  Lewis  and  wife  to  Poole, 
was  also  error,  for  the  reason  that,  under  the 
allegations  of  plaintiff's  complaint  and  proof 
offered  by  him,  the  only  interest  that  he  had 
in  the  land  in  controversy  was  such  interest 
as  be  obtained  by  virtue  of  his  contract  with 
Lewis,  which  being  a  void  contract  conveyed 
to  bim  no  interest  A  person  who  has  no  in- 
terest in  the  title  to  real  estate  cannot  main- 
tain an  action  to  remove  a  cloud  upon  the 
title  of  such  real  estate.  1  Bncy.  Plead.  & 
Prac.  300. 

The  Judgments  of  the  trial  court  against 
Lewis  and  wife  and  against  Poole  and  wife 
are  reversed,  and  the  cause  remanded. 

WILLIAMS,  C.  J.,  and  DUNN,  TURNEE, 
and  KAN£2,  JJ.,  concur. 


WATTS  V.  BOARD  OF  COM'RS  OF  CLEVB3- 
LAND  COUNTY. 

(Supreme  Court  of  Oklahoma.    May  15,  1908.) 

Banks  and  Banking— Deposit  of  Couhtt 

Treasvreb— Insolvency. 

Where  a  county  treasurer,  prior  to  the 
passage  of  the  law  providing  for  the  designation 
of  county  depositories,  made  a  general  deposit  of 
the  county  funds  in  a  bank  in  his  own  name  as 
treasurer,  the  title  to  the  money  did  not  pass, 
nItiiouKb  there  was  no  agreement  that  the  iden- 
tical money  should  be  returned,  and  upon  the 
bank  becoming  insolvent  the  county  was  en- 
titled to  recover  an  equal  amount  from  the  re- 
ceiver of  the  bank  prior  to  the  payment  of  gen- 
eral depositors. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  0.  Banks  and  Banking,  S§  310-321.] 

(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Cleveland 
Count>- ;  C.  F.  Irwin,  Judge. 

Action  by  the  Iward  of  county  commission- 
ers of  Cleveland  county  against  John  Watts, 
receiver  of  the  First  National  Bank  of  Lex- 
ington. Judgment  for  plaintiff,  and  defend- 
ant brings  error.    Affirmed. 

Ledru  Guthrie,  for  plaintiff  In  error.  A. 
Nicodemus,  County  Atty.,  W.  M.  Newell,  C. 
L.  Botsford,  and  W.  J.  Jackson,  for  defend- 
ant In  error. 

KANE,  J.  The  question  to  be  decided  In 
this  case  is,  did  money  belonging  to  a  county 
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deposited  by  the  county  treasurer  In  a  solvent 
bank  constitute  a  trust  fund  whicb  the  coun- 
ty may  follow  Into  the  hands  of  the  receiver 
of  the  bank  after  Its  failure?  The  case  was 
submitted  to  the  court  below  on  an  agreed 
statement  of  facts,  from  which  the  following 
excerpts  are  taken:  "(1)  That  the  First  Na- 
tional Bank  of  Lexington,  Okl.  T.,  Is  now, 
and  was  at  all  times  hereinafter  stated,  a 
national  bank,  organized  under  and  by  virtue 
of  the  laws  of  the  United  States,  and  that 
said  bank  had  its  place  of  business  at  Lex- 
ington, In  the  territory  of  Oklahoma;  (2) 
that  on  the  24th  day  of  May,  1905,  said  bank, 
being  Insolvent,  was  by  the  Comptroller  of 
the  Currency  placed  under  the  control  of  a 
receiver,  and  said  defendant,  John  Watts, 
was  duly  appointed  and  Is  now  the  duly 
qualified  and  acting  receiver  thereof,  and  has 
in  his  custody  and  under  his  control  the  mon- 
eys, property,  assets,  and  effects  possessed 
by  said  bank  at  the  time  of  his  taking  charge 
thereof  as  such  receiver;  (3)  that  upon  the 
13th  flay  of  October,  1903,  there  was  deposit- 
ed in  said  bank  and  credited  to  the  account 
of  'Roland  Hughes,  treasurer,'  the  sum  of  $4,- 
500,  and  on  the  5th  day  of  April,  1905,  $2,500 
was  paid  to  said  Hughes  upon  a  check  sign- 
ed by  him  as  treasurer,  and  that  there  re- 
mained on  deposit  to  the  credit  of  Roland 
Hughes,  treasurer,  In  said  bank  at  the  time 
said  defendant  took  possession  thereof  as 
such  receiver,  the  sum  of  $2,000,  balance  of 
said  deposit  made  as  aforesaid  by  Roland 
Hughes,  treasurer,  and  all  of  said  funds  came 
Into  the  hands  of  said  treasurer  as  collection 
of  taxes  from  the  taxpayers  of  said  Cleve- 
land county,  Okl.  T. ;  (4)  that  at  the  date  of 
making  said  deposit  and  ever  since  said  date 
said  Hughes  was  and  has  been  the  duly  elect- 
ed, qualified,  and  acting  county  treasurer  of 
Cleveland  county,  Okl.  T.,  and  that  said  Hugh- 
es, before  entering  upon  his  duties  entered  Into 
a  bond  provided  by  said  plaintiff,  and  has  at 
all  times  since  maintained  and  kept  said  bond 
In  full  force  and  effect;  (5)  that  said  deposit 
was  made  without  the  knowledge  or  consent 
of  the  plaintiCT,  and  that  said  plaintiff  bad 
no  knowledge  of  said  deposit  having  been 
made  In  said  bank  until  after  said  receiver 
took  possession  of  said  bank;  (6)  that  said 
deposit  was  mixed  with  the  general  funds  of 
said  bank  by  the  officers  and  agents  of  said 
bank,  and  went  into  and  swelled  the  general 
assets  of  said  bank."  The  court  below  found 
in  favor  of  the  defendant  in  error,  granting 
It  a  preference,  and  from  the  Judgment  thus 
rendered,  the  plaintiff  In  error  appealed  to 
this  court. 

Counsel  for  plaintiff  In  error  In  his  brief 
raises  some  objection  to  the  agreed  statement 
of  facts  being  considered  by  this  court,  for 
the  reason  that  the  same  had  been  stricken 
from  the  flies  by  the  coiirt  below.  This  con- 
tention Is  not  tenable.  The  Journal  entry  of 
the  Judgment  recites  that  the  parties  appear- 
ed and  In  open  court  waived  a  trial  by  Jury, 
and  by  agreement  submitted  the  cause  to  the 


court  upon  the  agreed  statement  of  facts,  ex- 
cerpts of  which  are  above  set  out.  The  de- 
posit fund  involved  In  this  case  was  placed 
In  the  bank  as  a  general  deposit  by  Mr. 
Hughes  as  treasurer  of  Cleveland  county. 
Under  ordinary  circumstances  such  a  deposit 
would  constitute  a  loan,  and  would  create 
the  relation  of  debtor  and  creditor  between 
Cleveland  county  and  the  bank.  We  are  con- 
vinced, though,  that  under  the  laws  of  the 
territory  of  Oklahoma,  as  they  existed  at 
the  time  of  this  transaction  such  relation  was 
not  thereby  created.  "A  general  deposit  in 
a  bank  Is  a  loan."  Bank  of  Blackwell  v. 
Dean,  9  Okl.  626,  60  Pac.  226.  Section  6062, 
Wilson's  Revised  and  Annotated  Statutes  of 
Oklahoma  of  1003,  makes  it  a  crime  for  a 
county  treasurer  to  loan  public  funds.  Section 
1239,  Wilson's  Revised  and  Annotated  Stat- 
utes of  1903,  provides  that:  "The  books,  ac- 
counts, and  vouchers  of  the  county  treasurer, 
and  all  moneys,  warrants  or  orders  remain- 
ing in  the  treasury,  shall  at  all  times  be  sub- 
ject to  the  inspection  and  examination  of  the 
board  of  county  commissioners,  and  at  the 
regular  meetings  of  the  board  in  January  and 
July  of  each  year,  and  at  such  other  times 
as  they  may  direct,  he  shall  settle  with  them 
his  accounts  as  treasurer,  and  for  that  pur- 
pose he  shall  exhibit  to  them  all  his  books, 
accounts  and  money,  and  all  the  vouchers  re- 
lating to  the  same,  to  be  audited  and  allow- 
ed, which  vouchers  shall  be  retained  by  them 
for  evidence  of  his  settlement ;  and  if  foimd 
correct  the  accounts  shall  be  so  certified;  if 
not  he  shall  be  liable  on  his  bond."  It  would 
seem  from  this  section  and  the  section  mak- 
ing It  a  crime  to  loan  public  funds  that  the 
statutes  of  Oklahoma,  prior  to  the  passage 
of  the  bill  providing  for  the  creation  of  pub- 
lic depositories,  did  not  permit  county  treas- 
urers to  make  general  deposits  of  public 
funds,  but  it  was  his  duty  to  at  all  times 
have  the  funds  of  the  county  under  his  con- 
trol so  that  immediately  upon  being  direct- 
ed to  do  so  by  the  board  of  county  commis- 
sioners be  may  exhibit  such  funds  to  said 
board.  On  this  proposition  the  case  of 
Thompson  v.  Territory,  10  Okl.  409,  62  Pac. 
355,  is  in  point.  Mr.  Justice  Burwell,  speak- 
ing for  the  court,  says:  "Territorial 'fimds 
received  by  the  territorial  treasurer  remain 
the  moneys  of  the  territory  until  paid  out 
according  to  law,  and  the  treasurer  and  ev- 
ery other  person  charged  with  the  receipt, 
safekeeping,  or  disbursement  of  such  funds 
is  prohibited  from  loaning  them  either  for 
his  own  private  use  or  for  the  use  of  the  ter- 
ritory, and  from  in  any  way  appropriating 
them  to  his  own  private  use."  In  State  v. 
Midland  Bank,  52  Neb.  1,  71  N.  W.  1011,  66 
Am.  St.  Rep.  484,  Mr.  Chief  Justice  Post, 
speaking  for  the  court,  says:  "It  is  not  with- 
in the  power  of  public  officers  to  create  the 
relation  of  debtor  and  creditor  between  a  mu- 
nicipal corporation  and  a  bank  by  depositing 
public  funds."  By  the  statutes  of  Nebraska 
school  district  treasurers  are  forbidden  to 
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lend  or  nse  any  part  of  school  moneys  which 
may  be  In  their  hands,  under  penalty  of  fine 
and  Imprisonment  Mr.  Chief  Justice  Post 
In  State  t.  Midland  Bank  et  al.,  supra, 
speaking  of  the  power  of  a  school  district 
treasurer  under  such  statutes  to  create  the 
relation  of  debtor  and  creditor  between  such 
district  and  the  l>ank,  says:  "It  is  not  with- 
in the  power  of  the  treasurer  of  a  school 
district  by  a  general  deposit  of  funds  held  by 
virtue  of  his  office  to  create  between  such 
district  and  his  banker  the  relation  of  debtor 
nnd  creditor.  A  banker,  by  recelTing  on  de- 
posit from  a  school  district  treasurer  funds 
known  to  be  held  by  the  latter  In  his  official 
capacity,  becomes  thereby  a  trustee  for  the 
t>eneficial  owner  with  respect  to  such  funds, 
and  the  same  may,  upon  his  Insolvency,  be 
recovered  by  the  owner  as  a  preferred  claim 
against  his  estate."  The  learned  chief  Jus- 
tice further  discussing  the  same  proposition, 
says:  "It  has  been  many  times  held  that 
when,  except  as  specially  authorized  by  stat- 
ute, a  treasurer  or  other  custodian  of  public 
money  makes  a  general  deposit  thereof  in  his 
own  name,  a  trust  results  in  favor  of  the 
beneficial  owner,  and  that  upon  the  insolven- 
cy of  the  bank  receiving  such  funds  with  no- 
tice of  their  character  Its  estate  is  chargea- 
ble with  the  full  amount  of  the  deposit  to 
the  prejudice  of  nonpreferred  creditors.  See 
Independent  District  of  Boyer  v.  King,  80 
Iowa,  497,  45  N.  W.  908:  Bunton  v.  King, 
80  Iowa,  506,  45  X.  W.  1050;  Myers  v.  Board 
of  E^ducatlon  of  Clay  Center,  61  Kan.  87, 
32  Pac.  658,  37  Am.  St.  Rep.  263." 

The  foregoing  authorities  are  cited  only 
to  sustain  the  proposition  which  we  are  con- 
vinced is  correct  that  where  a  county  treas- 
urer, prior  to  the  passage  of  the  law  provid- 
ing for  the  designation  of  county  depositories, 
made  a  general  deposit  of  the  county  funds 
In  a  bank,  the  title  to  the  money  did  not 
pass,  although  there  was  no  agreement  that 
the  identical  money  should  be  returned,  and 
upon  the  bank  becoming  insolvent  the  county 
was  entitled  to  recover  an  equal  amount  from 
the  receiver  of  the  bank  prior  to  the  pay- 
ment of  general  depositors.  The  bank  ac- 
quires no  title  to  the  money  so  deposited 
against  the  county.  To  the  same  effect  are 
the  following:  "Public  moneys  deposited  in  a 
bank  In  violation  of  law  are  trust  funds,  and 
do  not  become  the  property  or  assets  of  said 
bank  and  remain  trust  funds  with  title  In 
the  true  owner  after  the  appointment  of  a 
receiver  and  the  insolvency  of  the  bank." 
First  Nat.  Bk.  v.  Bunting  &  Co.,  7  Idaho,  27, 
69  Pac.  929.  1106;  Green  v.  Custer  County, 
8  Idaho,  721,  71  Pac.  115:  Myers  v.  Board 
of  Education,  51  Kan.  87,  32  Pac  658,  37  Am. 
St.  Rep.  263. 

Having  reached  the  conclusion  that  the 
money  deposited  by  the  defendant  in  error 
In  this  case  was  a  trust  fund,  for  which 
Cleveland  county  Is  entitled  to  a  preference 
over  the  general  creditors  of  the  bank,  it  is 
only  necessary  now  to  determine  if  It  Is 


shovm  that  the  fund  is  sufficiently  identifled 
for  the  court  to  enable  the  county  to  lay 
hands  upon  It.  We  are  of  the  opinion  that 
on  this  point  there  can  be  no  question.  The 
agreed  statement  of  facts  states:  "That  said 
deposit  was  mixed  with  the  general  fimds  of 
said  bank  by  the  officers  and  agents  of  said 
bank,  and  went  into  and  swelled  the  general 
assets  of  said  bank ;  •  •  •  that  there  re- 
mained on  deposit  to  the  credit  of  'Roland 
Hughes,  Treasurer,'  in  said  bank  at  the  time 
said  defendant  took  possession  thereof  as 
such  receiver,  tha  sum  of  ?2,000,  balance  of 
said  deposit  made  as  aforesaid  by  Roland 
Hughes,  treasurer,  and  all  of  said  funds  came 
into  the  hands  of  said  treasurer  as  collection 
of  taxes  from  the  taxpayers  of  said  Cleve- 
land county,  Okl.  T."  This  admission  brings 
the  case  squarely  within  the  rule  for  tracing 
trust  funds  laid  down  tn  the  two  cases  of 
Cherry  v.  Territory  of  Oklahoma,  reported  in 
17  Okl.  213, 89  Pac.  190,  and  in  17  Okl.  221,  89 
Pac.  192,  8  Ia  R.  A.  (N.  S.)  1254,  respectively. 
In  the  latter  case  Justice  Burwell,  after  cit- 
ing several  cases  from  other  states  on  this 
question,  says:  "In  this  connection  we  de- 
sire to  state  that  these  cases  adhere  to  a  more 
strict  rule  than  we  are  to  adopt.  If  the 
claimant  can  trace  his  money  Into  the  gen- 
eral mass  turned  over  to  the  receiver,  it  is 
sufficient."  Mr.  Justice  Burwell  wrote  the 
opinions  in  both  of  the  cases  above  mention- 
ed, and,  as  we  understand  them,  neither  of 
them  pass  squarely  upon  the  question  decided 
here  as  to  whether  moneys  deposited  in  a 
bank  by  the  treasurer  of  a  county  become 
thereby  a  trust  fund,  to  which  the  county 
Is  entitled  to  a  preference  over  the  general 
creditors  on  the  bank  becoming  insolvent. 
Justice  Burwell  bases  his  opinions  in  these 
cases  upon  the  ground  that  the  funds  sought 
to  be  traced  were  not  sufficiently  identifled  to 
be  available,  even  If  they  were  impressed 
with  the  trust  character.  "The  plaintiff  hav- 
ing failed  to  trace  its  cash  or  checks  or  drafts 
or  proceeds  thereof  into  the  hands  of  the  re- 
ceiver, a  preference  will  be  denied."  Cherry 
V.  Territory,  supra. 

The  Judgment  of  the  court  below  is  affirm- 
ed.   All  the  Justices  concur. 


HUSSEY  V.  BLAYLOCK. 
(Supreme  Court  of  Oklahoma.    May  16,  1908.) 

1.  Appeal  —  Review  —  Refusal    to    Direct 
Verdict. 

In  determininK  whether  the  court  erred  in 
refusing  to  instruet  the  jury,  at  the  close  of  the 
evidence,  to  return  a  verdict  for  plaintiff,  if  there 
is  any  evidence,  direct  or  circumstantial,  fairly 
tending  to  support  the  verdict,  it  must  stand. 
Every  presumption  is  In  Its  favor,  and  all  doubts 
must  be  resolved  in  its  favor.  The  court  will 
not  weigh  or  balance  the  evidence. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Diir. 
vol.  3,  Appeal  and  Error,  §  4042 :  vol.  46,  Tri- 
al. I  811.] 

2.  Replevin— Evidence. 

In  an  action  of  replevin,  where  the  evidence 
discloses  that  -plaintiff  bad  never  parted  with 
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the  title  to  the  property,  but  only  with  posses- 
sion thereof,  to  another,  it  was  error  to_  refuse 
to  instruct  the  jury  to  return  a  verdict  for 
plaintiff,  although  the  evidence  disclosed  defend- 
ant to  be  an  innocent  purcliaser  for  value  from 
such  possessor. 
(Syllabus  by  the  Court.) 

Error  from  the  United  States  Court  foi 
the  Central  District  of  Indian  Territory,  at 
Atoka ;  before  Justice  Thomas  C.  Humphrey. 

Action  by  D.  B.  Hussey  against  W.  W. 
Blaylock.  Judgment  for  defendant,  and 
plaintiff  brings  error.  Reversed  and  re- 
manded. 

On  July  14,  1905,  D.  B.  Hussey,  plaintiff 
in  error,  plaintiff  below,  sued  W.  W.  Blay- 
lock, defendant  in  error,  defendant  below,  in 
replevin  before  the  United  States  Commis- 
sioner within  and  for  the  Atcka-Coalgate 
Division  of  the  Central  District  of  the  Indian 
Territory,  for  one  black  horse  mule,  not 
branded,  six  years  old  and  al)out  sixteen 
bands  high,  "worth  $125";  one  blue  mare 
mule,  not  branded,  six  years  old.  about  six- 
teen bands  high,  and  "worth  $125" ;  one  3% 
Milbum  wagon,  "worth  $25" ;  one  log  chain, 
"worth  $2" ;  and  one  set  of  harness,  "worth 
$15."  Defendant  for  answer  set  up  that  he 
was  an  Innocent  purchaser  for  value  of  the 
property  from  one  J.  L.  Cannon.  There  was 
Judgment  for  the  defendant,  and  again  on 
trial  anew  In  the  United  States  Court  in  the 
Indian  Territory,  Central  District  at  Atoka, 
where  the  case  was  appealed,  from  which 
Judgment  plaintiff  prosecuted  a  writ  of  error 
to  tl»e  United  States  Court  of  Appeals  in  the 
Indian  Territory,  and  the  same  is  now  be- 
fore us  for  review. 

Forshee  &  Brunson  and  J.  R.  Ralls,  for 
plaintiff  in  error.  P.  E.  Wllhelm,  for  defend- 
ant in  error. 

TURNER,  J.  (after  stating  the  facts  as 
above).  The  only  assignment  necessary  for 
us  to  consider  Is:  "The  court  erred  in  re- 
fusing to  Instruct  the  Jury  in  favor  of  the 
plaintiff." 

We  are  well  aware  that  If  there  is  any  ev- 
idence, direct  or  circumstantial,  fairly  tend- 
ing to  support  the  verdict.  It  must  stand. 
Every  presumption  is  in  its  favor,  and  all 
doubts  must  be  resolved  in  Its  favor.  The 
court  w^ill  not  weigh  or  balance  the  evidence. 
Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Ellis,  54  Fed. 
481.  4  C.  C.  A.  4.54. 

Tlie  testimony  discloses  that  the  plaintiff 
for  some  time  prior  to  the  bringing  of  this 
suit  was  a  timber  and  tie  contrnctor  engag- 
ed in  furnishing  such  to  the  Missouri,  Kan- 
sas &  Texas  Railway  Company  at  various 
iwints  on  Its  system  in  the  Indian  Territory 
and  Oklahoma,  with  a  branch  oflice  at  Ada, 
Ind.  T.,  managed  by  J.  V.  Htis.sey.  a  brother, 
his  agent,  who,  as  such,  had  full  and  com- 
plete charge  of  all  the  business  of  plaintiff 
In  both  said  territories,  with  authority  to 
l)ay  out  money  for  stock  or  anything  needed 
to  carry  on  said  business.    In  his  employ  at 


that  place  was  one  3.  L.  Cannon,  who  was 
engaged  In  getting  out  and  bauliog  ties  and 
whose  checks  were  honored  and  laborers  paid 
by  plaintiff:  also,  W.  W.  Blaylock.  the  de- 
fendant. Thinking  it  would  be  more  econom- 
ical to  buy  two  teams  with  which  to  do  tbe 
work,  one  for  Cannon  and  one  for  defend- 
ant, he  wrote  to  Cannon,  on  January  27. 
l'J04,  as  follows:  "•  •  •  Ton  can  also 
buy  two  teams  if  you  can  buy  them  cheap 
enough  and  you  can  get  banters  to  haul 
satisfactory,  •  •  •  and  if  you  buy  tbem 
I  will  advance  you  tbe  money  for  tbem,  they 
to  be  paid  for  along  as  your  account  can 
stand  it.  or  the  teams  returned  to  me  or  turn- 
ed over  to  me  in  case  yon  can't  pay  for  tbem 
in  1904.  Or  at  what  time  I  desire.  I  am 
not  at  all  afraid  bat  that  you  will  pay  for 
them  in  time.  I  want  this  understood  in 
case  of  accident  •  •  •"  After  receiv- 
ing this  letter.  Cannon  came  to  the  office  of 
tbe  writer  at  Ada,  and  urged  the  buying  of 
tbe  teams  at  once,  and  that  he  would  drive 
one  and  defendant  the  other.  At  that  time 
said  agent  informed  bim  that  be  "would  not 
sell  bIm  tbe  team  until  be  had  sufficient 
money  to  his  credit  to  pay  for  them,  as  I 
did  not  want  to  go  to  tbe  trouble  of  taking 
a  mortgage  and  recording  it  against  tbe 
teams."  It  was  so  agreed,  and  that  said  agent 
would  honor  Cannon's  check  In  payment  for 
tbe  property,  which  be  afterward  did.  This 
was  according  to  plaintiff's  way  of  nmning 
bis  business,  and  property,  when  so  purchas- 
ed and  dlsi>osed  of,  was  entered  upon  his 
books  as  his  "outflt"  Pursuant  to  this  agree- 
ment, on  March  3,  1904,  Cannon  went  to 
Maud,  OkL,  and  purchased  the  property 
in  controversy,  giving  in  payment  therettx  a 
check  signed  by  bimself  and  J.  V.  Hussey. 
said  agent,  for  $250,  wbicb  was  duly  paid 
as  agreed  with  money  belonging  to  plaintiff. 
Defendant  was  present  when  the  property 
was  purchased  and  beard  the  seller  telephone 
to  the  bank  uiton  wbicb  it  was  drawn  to 
know  if  It  would  be  cashed,  and  on  the  trial 
of  tbe  cause  identified  the  check  given  In 
payment  therefor,  which  on  Us  face  stated 
the  purpose  for  which  it  was  given.  Imme- 
diately thereafter.  Cannon,  unknown  to  plain- 
tiff, sold  the  property  to  defendant  for  $348. 
with  tbe  understanding  that  tbe  same  was 
to  be  charged  to  him  at  that  price  on  the 
books  of  Cannon,  and  paid  for  in  hauling 
ties  for  Cannon  at  a  stipulated  price.  This 
was  done,  and  defendant  at  once  placed  In 
possession  of  the  property,  which  he  retain- 
ed up  to  tbe  time  of  tbe  bringing  of  tbis 
suit,  at  which  time  defendant  had  paid  Can- 
non in  full  for  the  propert.v,  but  Cannon 
bad  never  paid  plaintiff  therefor,  or  had  suf- 
ficient money  to  bis  credit  on  plaintlfTs  books 
to  pay  for  It. 

It  is  apparent  that  these  facts,  which  are 
undisputed,  did  not  constitute  a  sale  of  tbe 
property  as  between  plaintiff  and  Cannon, 
for  tbe  reason  that  it  was  expressl.v  agreed 
that  plaintiff  would  not  sell  him  tbe  team 
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"until  he  had  sufficient  money  to  bis  credit 
to  pay  for  them,"  which  it  Is  admitted  he 
never  bad.  That  being  the  case,  Cannon 
liad  no  title  to  convey  Blayloclc  and  could 
not  convey  that  of  plaintiff,  without  bis  con- 
pent,  which  he  did  not  have.  It  follows 
that  Caimou  was  a  mere  possessor  who  un- 
dertook to  sell  the  property  of  another,  which 
can  be  recovered  In  this  action  against  an 
Innocent  purchaser  for  value,  whicb  Blay- 
loclx  is  conceded  to  be.  24  Am.  &  E^ng.  Enc. 
of  Law,  1161,  says:  "It  is  a  well-settled 
general  rule  that  a  person  cannot  be  depriv- 
ed of  his  title  to  personal  property  without 
bis  consent,  express  or  Implied,  and  where 
no  fraud  or  misleading  acts  on  bis  part  are 
Aown;  this  doctrine  is  exemplified  by  the 
maxim  caveat  emptor,  and  the  owner  of  prop- 
erty is  entitled  to  recover  it  even  from  a 
l)ona  tide  purchaser  who  purchased  the  prop- 
erty from  a  mere  possessor" — and  author- 
ities cited,  among  them,  Quinton  v.  Cutlip, 
1  Okl.  302,  32  Pac.  2C9.  Hence,  as  the  ev- 
idence on  the  part  of  plaintiff  was  sufflclent 
to  prove  bis  cause  of  action,  and  there  was 
no  substantial  evidence  offered  by  defend- 
ant upon  any  material  issue  in  the  case,  it 
was  error  for  the  trial  court  to  refuse  to 
instruct  the  Jury  to  return  a  verdict  in  fa- 
vor of  the  plaintiff.  Irwin  v.  Dole,  7  Kan. 
App.  84,  52  Pac.  91C;  Am.  &  Eng.  Enc.  PI. 
&  Pr.,  686,  and  cases  cited. 

For  that  reason  this  case  is  reversed  and 
remanded  for  a  new  trial.  All  the  Justices 
conciir. 


PLOTNER  V.  CHILLSON  &  CHILLSON. 
(Supreme  Court  of  Okialioma.     May  15,  1908.) 

1.  Brokers— Purchase  of  Realty— Right  to 
comhtssioms. 

It  IB  a  condition  precedent  to  the  right  of 
an  agpnt  to  tiie  compensation  agreed  to  be  paid 
bim  that  lie  shall  faithfully  j>eTform  the  services 
he  undertook  to  render,  and  if  he.  when  em- 
ployed to  buy.  unknown  to  his  principal,  accepts 
compensation  from  the  vendor  by  dividing  cora- 
misision  with  his  a^ent  in  the  transaction,  he 
cannot  recover  compensation  agreed  to  be  paid 
him  by  his  principal. 

{Eid.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  8,  Brokers,  §§  51-53.] 

2.  Same— Evidence. 

In  an  action  by  a  principal  against  his 
agent  to  recover  in  part  certain  commission  al- 
leged to  have  l)een  erroneously  paid,  where  upon 
answer  and  counterclaim  for  the  balance  of  said 
commission  the  original  action  is  dismissed  and 
the  cause  is  tried  to  the  court  upon  the  counter- 
claim and  answer  thereto,  and  where  the  evi- 
dence adduced  on  the  part  of  the  plaintiff  shows 
that  defendants,  while  acting  as  his  agent  in  the 
purcliase  of  certain  lands,  at  the  .same  time  and 
nnknown  to  bim,  received  a  commission  on  the 
sale  from  the  agents  of  the  vendor,  sufficiently 
proves  a  defense  to  the  action  on  the  counter- 
claim, and  a  demurrer  to  such  evidence  was  im- 
properly sustained. 
(Syllabus  by  the  Court.) 

Error  from  District  Court,  Canadian  C!oun- 
ty ;  C.  F.  Irwin,  Judge. 

Action  by  A.  A.  Plotuer  against  Cliiiison 


&  ChUlaon.  Judgment  for  defendants,  and 
plaintiff  brings  error.  Reversed  and  remanded. 
On  October  18, 1905,  A.  A.  Plotner,  plaintiff 
in  error,  plaintiff  below,  sued  M.  D.  Cbillson 
and  Charles  Cbillson,  partners  as  Chlllson  & 
Cbillson,  defendants  in  error,  defendants  be- 
low, In  the  district  court  of  Canadian  county, 
to  recover,  among  other  things,  $7,5(X)  alleged 
to  have  been  paid  them  as  commission  on  the 
purchase  of  certain  lands  in  Matagorda  coun- 
ty, Tex.,  as  agents  for  plaintiff,  and  whicb  Is 
alleged  to  have  been  forfeited  for  the  reason 
that  while  acting  as  agents  for  plaintiff  they 
were,  unknown  to  him,  at  the  same  time  act- 
ing as  agents  for  and  received  a  commission 
from  the  vendors  In  that  transaction.  De- 
fendants for  answer  In  effect  admit  the  con- 
tract of  agency,  and  that  they  acted  as  sucli 
for  plaintiff  in  tiie  purchase  of  the  land,  but 
deny  that  they  acted  as  agents  for  the  ven- 
dors or  received  a  compensation  or  commis- 
sion from  them ;  that  in  order  to  close  up  said 
deal  and  settle  the  25  per  cent,  commission 
thereon,  together  with  the  salaries  stipulated 
for  in  said  contract  of  agency,  plaintiff  agreed 
to  pay  them  $7,500  in  full,  but  that  In  fact 
had  only  paid  $5,000  of  that  amount  on  Sep- 
tember 1,  1003;  that  the  remaining  $2,500  Is 
due  them  with  interest  from  that  date,  and 
on  said  $7,500  from  May  19,  1902,  to  Septem- 
ber 1,  1903,  at  7  per  cent  per  annum,  for 
which  tbey  pray  Judgment  Plaintiff  for  an- 
swer to  defendants'  counterclaim  plead,  in 
sutistance,  a  general  denial,  and  allege  that 
If  the  $2,500  was  due  at  all  It  was  as  the 
share  of  Charles  Cbillson  of  the  firm  of  Cbill- 
son &  Cbillson  in  said  commission,  and  that 
be  bad  since  released  the  same  to  plaintiff 
and  restated  the  charge  that  defendants  act- 
ed as  agents  for  both  buyer  and  seller  of  the 
land  In  question  without  the  luiowledge  of 
plaintiff,  and  received  from  the  seller  a  com- 
mission on  the  sale  of  said  lands  to  plaintiff 
in  the  sum  of  $5,4(>C,  by  which  conduct,  he 
alleged,  tbey  forfeited  the  right  to  recover 
said  $2,500  as  commission  from  him  or  any 
other  amount.  On  May  24, 1906,  plaintiff  dis- 
missed his  cause  of  action,  and  the  cause 
came  on  for  hearing  to  the  court  by  agree- 
ment of  parties  upon  the  "set-off  and  the 
counterclaim  set  forth  in  defendants'  answer." 
It  being  agreed  that  the  burden  was  upon  the 
plaintiff,  he  proceeded  to  offer  testimony  in 
support  of  the  issues  on  bis  part,  and  after 
having  rested  bis  case,  defendants  demurred 
to  tlie  evidence,  which  was  sustained  by  the 
court  and  exceptions  saved,  and  Judgment 
rendered  in  favor  of  defendants  and  against 
the  plaintiff  for  $2,968.20  and  the  costs  of 
the  suit,  from  whicb  Judgment  plaintiff  has 
apiiealed  to  this  court. 

W.  W.  Wallace,  for  plaintiff  in  error.  Jo- 
seph G.  Lowe  and  J.  W.  Clark,  for  defend- 
ants In  error. 

TURNER,  J.  (after  stating  the  facts  as 
above).    The  only  alleged  error  necessary  for 
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ns  to  consider  is  that  the  court  erred  In  sus- 
taining defendants'  demurrer  to  plaintiff's 
evidence.  In  considering  this  assignment  of 
error,  it  will  be  remembered  that  the  rule  of 
law  is  that:  "A  demurrer  to  the  evidence 
not  only  admits  the  facts  as  proved  to  be 
true,  but  admits  such  facts  as  may  be  reason- 
ably and  rationally  inferred  from  the  facts 
proved.  If  there  is  evidence  fairly  tending 
to  show  each  material  averment  of  the  peti- 
tion, it  is  error  to  sustain  a  demnrrer  to 
plaintiff's  evidence."  Myers  v.  Presbyterian 
Church  of  Perry,  11  Oltl.  551,  6»  Pac.  876; 
Jaffray  v.  Wolf,  1  Okl.  312,  33  Pac.  W5; 
Edmlsson  v.  Drumm-Plato  Commission  Co., 
13  Okl.  440,  73  Pac.  958;  Johnson  v.  Hays,  6 
Okl.  582,  55  Pac.  1068.  Let  us,  then,  deter- 
mine whether  plaintiff  has  adduced  sufficient 
proof  to  establish  his  allegation  that  defend- 
ants, while  acting  as  his  agents  in  the  pur- 
chase of  the  land  in  question,  were  acting, 
unknown  to  him,  as  the  agent  of  the  vendors, 
and  that  they  received  from  them  a  commis- 
sion as  such.  The  testimony  discloses  that 
plaintiff  was  an  elderly  man,  retired  from 
business,  living  at  Dayton,  Ohio;  that  de- 
fendants, father  and  son,  were  living  in  Ca- 
nadian county,  Okl.,  and  were  the  brother-in- 
law  and  nephew  of  plaintiff ;  that  in  the  ear- 
ly 70'8  defendant  M.  D.  Chllison,  being  then 
at  work  on  a  small  salary,  asked  and  obtain- 
ed leave  of  plaintiff  to  go  to  Nebraska  and 
there  act  as  plaintiff's  agent  In  the  care  and 
management  of  some  6,000  acres  of  land  own- 
ed by  the  plaintiff.  In  the  course  of  years 
Chlllson  continued  to  do  business  for  plain- 
tiff, and  it  seems  of  recent  years  came  to  Ca- 
nadian county,  Okl.,  where  he  continued  to 
buy  and  sell  land  as  bis  agent.  Their  deal- 
ings were  never  satisfactory  to  plaintiff. 
Plaintiff  found  upon  Investigation  of  Chili- 
son's  l)ooks,  through  his  bookkeeper,  sent  to 
Chlllson  for  that  purpose,  that  Chillson  had 
sold  some  desirable  farms  belonging  to  plain- 
tiff and  had  reinvested  the  money  in  less  de- 
sirable farms  and  bad  the  deeds  made  out  in 
his  own  name ;  that  when  he  wrote  to  Chill- 
son  about  deeillng  them  back  to  him,  under 
date  of  September  27,  1900,  plaintiff  soon 
thereafter  received  a  reply  that:  "The  farms 
mentioned  cost  $13,840.  I  consider  It  equita- 
ble If  I  retain  them  and  a  few  tbousand  dol- 
lars besides."  Negotiations  followed,  result- 
lag  in  the  following  contract  between  them: 
"Dayton,  Ohio,  Jan.  4,  1901.  Dear  Merrick: 
Yours  of  the  19th  containing  deeds  as  men- 
tioned reached  me  In  due  time.  In  order  to 
avoid  any  further  or  future  misunderstand- 
ing as  to  remuneration,  I  will  here  repeat  the 
proposition  that  I  made  to  Charles  while 
here ;  1.  e..  that  you  receive  $10,000  in  full  for 
services  up  to  July  4,  1900,  and  from  that 
d.*\te  you  are  to  draw  a  remuneration  of  $1,- 
200  per  year,  and  2  per  cent,  on  sales  of  land, 
and  In  addition  to  that  Charles  will  receive 
$800  per  year  and  1  per  cent,  on  sales  of 
land,  and  in  case  any  speculative  transactions 
are  made  Chlllson  &  Chlllson  will  receive 


25  per  cent,  of  the  net  profits  on  the  same. 
[Signed]  Ambrose."  Acting  under  this  con- 
tract, M.  D.  Chillson  in  the  spring  of  1902 
went  to  Bay  City,  Tex.,  and  negotiated  for 
plaintiff  a  purchase  of  some  23,000  acres  of 
land  of  W.  E.  Austin  &  Co.,  as  agents  for 
one  Kukeydall  and  others.  In  the  course  of 
the  negotiations  Chlllson  told  W.  B.  Austin 
&  Co.  that  he  was  a  land  agent  himself,  and 
from  extensive  experience  he  knew  that  divi- 
sions of  commissions  were  frequently  made, 
and  that  as  a  matter  of  professional  courtesy 
this  had  been  conceded  to  him  in  all  purchas- 
es he  had  made,  and  he  had  come  to  require 
It  and  would  not  make  a  purchase  without  it, 
which  W.  E.  Austin  &  Co.  agreed  to  give  him, 
for  the  reason,  as  they  stated,  that  "half  a 
loaf  was  better  than  no  bread."  Accordingly 
the  land  was  bought  and  deeded  to  plaintiff 
and  one  Stoddard  In  consideration  of  some- 
thing like  $330,000,  the  exact  amount  not  be- 
ing material,  which  he  paid,  Chillson  receiv- 
ing on  a  division  of  commissions  with  W.  E. 
Austin  &  Co.  something  like  $5,000,  the  ex- 
act amount  being  unknown  and  Immaterial. 
Some  time  during  the  summer  of  that  year 
plaintiff  and  defendants  had  a  settlement  of 
this  matter.  Plaintiff,  not  wishing  to  l>e  an- 
noyed with  any  25  per  cent,  of  net  profits  to 
l>e  paid  defendants  on  this  deal,  proposed,  and 
defendants  agreed  to  accept,  $7,500  as  their 
commission,  $5,000  of  which  was  to  be  paid  to 
M.  D.  Chlllson,  the  remaining  $2,500  to  his 
son  Charles  Chlllson.  Accordingly,  on  August 
29,  1903,  at  the  request  of  M.  D.  Chillson, 
plaintiff  sent  to  the  First  National  Bank  of 
Springfield,  Ohio,  and  paid  $5,000,  and  to<* 
up  a  note  for  that  amount  due  from  M.  D. 
Chlllson  to  the  bank,  and  received  the  follow- 
ing receipt:  "Received  from  A.  A.  Plotner 
the  sum  of  seventy  five  hundred  dollars 
($7500.00)  as  commission  in  full  for  25  per 
cent  net  profit  on  lands  purchased  for  bis  ac- 
count in  Matagorda  county,  Tex.  [Signed] 
Chillson  &  Chlllson,  by  M.  D.  Chlllson."  The 
remaining  $2,500  was  never  paid  Charles 
Chillson,  for  the  reason  that  in  February, 
1904,  he  came  to  Dayton  to  see  plaintiff,  and 
there  stated  that  at  the  time  of  the  payment 
of  the  $5,000  to  his  father  he  thought  it  was 
all  right,  but  since  that  time  bad  concluded 
not  to  accept  the  $2,500  for  his  share,  as  he 
did  not  think  It  was  right  and  he  would  not 
have  it.  This  led  plaiutifl  to  Investigate, 
which  he  did,  and  about  the  middle  of  March 
following  ascertained  positively  for  the  first 
time  that  Chlllson  &  Chillson  had  acted  as 
agents  of  the  vendors  in  the  transaction,  he 
having  suspected  as  much  September  1,  1903, 
at  which  time  he  had  discharged  them  from 
his  service. 

The  question  then  presents  Itself  under  this 
state  of  facts,  which  are  undisputed,  are  de- 
fendants entitled  to  recover  in  this  cause? 
We  think  not.  Defendants  were  under  obliga- 
tion to  plaintiff  to  buy  this  land  for  the  low- 
est price  consistent  with  honesty.  W.  E.  Aus- 
tin &  Co.  were  under  obligations  to  the  veu- 
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dors  to  get  for  it  the  best  price  fairly  obtainr 
able.  In  making  this  agreement  vltb  W.  B. 
Austin  &  Co.  to  divide  their  commission  with 
defendants  before  they  would  bny  defendants 
very  well  knew  that  the  more  they  gave  for 
the  land  the  greater  amomit  of  money  they 
would  get  on  such  division  of  commission 
with  W.  E.  Austin  &  Ck>.  This  was  a  palpable 
fraud  on  the  plaintiCT,  a  violation  of  the  con- 
tract of  agency,  a  betrayal  of  trust,  was 
against  public  policy,  and  forfeited  defend- 
ants' right  to  commission  from  plaintiff  in 
the  transaction.  This  is  well  settled  by  ttie 
authorities.  In  McKlnley  v.  Williams,  74  Fed. 
95,  20  O.  C.  A.  313,  the  court  said :  "To  pef 
mit  the  agent  of  a  vendor  to  become  interest- 
ed as  the  purchaser  or  as  the  agent  of  a  pur- 
chaser In  the  subject-matter  of  the  agency 
Inaugurates  so  dangerous  a  conflict  between 
duty  and  self-interest  that  the  law  wisely 
and  peremptorily  prohibits  it.  An  agent  of 
a  vendor,  who  epeculates  in  the  subject-matter 
of  his  agency,  or  Intentionally  becomes  in- 
terested in  it  as  a  purchaser  or  as  the  agent 
of  a  purchaser,  violates  his  contract  of  agency, 
t>etrays  his  trust,  forfeits  his  commission  as 
agent,  and  t>ecome8  indebted  to  his  principal 
for  the  profits  he  gains  by  his  breach  of  duty" 
— citing  numerous  authorities.  The  same  is 
unquestionably  true  as  to  the  agent  of  the 
vendee.  In  Campbell  v.  Baxter,  41  Neb.  735, 
60  N.  W.  91,  the  court,  quoting  approvingly 
from  a  number  of  cases,  said:  "•  •  •  In 
Rice  V.  Wood,  113  Mass.  133,  18  Am.  Rep. 
459,  •  •  •  it  was  held :  'A  broker  acting 
for  both  parties  in  effecting  an  exchange  of 
property  can  recover  compensation  from  neith- 
er, unless  his  double  employment  was  known 
and  assented  to  by  both.'  Walker  v.  Osgood, 
98  Mass.  34a  93  Am.  Dec.  168.  In  Bollman 
V.  Loomis,  41  Conn.  581,  it  was  held:  'The 
policy  of  the  law  forbids  that  a  person  act- 
ing as  the  friend  and  confidential  adviser  of 
a  purchaser  should  at  the  same  time  be  se- 
cretly receiving  compensation  from  the  seller 
for  effecting  the  sale,  and  a  contract  for  such 
compensation  is  void.'  In  Meyer  v.  Hanchett, 
43  Wis.  246,  It  was  held:  'One  cannot  act 
as  agent  for  both  seller  and  purchaser,  imless 
both  know  of  and  assent  to  bis  undertaking 
such  agency  and  receiving  commissions  from 
both.'  Holcomb  v.  Weaver,  136  Mass.  265; 
Byrd  v.  Hughes,  84  111.  174,  25  Am.  Rep.  442; 
Atlee  V.  Fink,  75  Mo.  100,  43  Am.  Rep.  385 ; 
Scribner  v.  Collar,  40  Mich.  375,  29  Am.  Rep. 
541."  In  Wadsworth  v.  Adams,  138  U.  S.  380, 
11  Sup.  Ct.  303,  34  L.  Ed.  984,  the  court  in 
its  syllabus  said :  "It  is  a  condition  precedent 
to  the  right  of  an  agent  to  the  compensation 
agreed  to  be  paid  to  him  that  he  shall  faith- 
fully perform  the  services  he  undertook  to 
render ;  and  if  he  abuses  the  confidence  repos- 
ed In  him,  and  withholds  from  his  principal 
facts  which  ought,  in  good  faith,  to  be  com- 
municated to  the  latter,  he  will  lose  his  right 


to  any  compensation  under  the  agreement, 
being  no  more  entitled  to  it  than  a  broker 
would  be  entitled  to  commissions  who,  having 
undertaken  to  sell  a  particular  property  for 
the  best  price  that  could  be  fairly  obtained 
for  It,  becomes,  without  the  knowledge  of  the 
principal,  the  agent  of  another,  to  get  it  for 
him  at  the  lowest  possible  price."  In  Bell  v. 
McConnell,  37  Ohio  St.  399,  41  Am.  Rep.  528, 
the  court  said:  "Unless  the  principal  con- 
tracts for  less,  the  agent  is  bound  to  serve 
him  with  all  his  skill,  judgment,  and  discre- 
tion. The  agent  cannot  divide  this  duty  and 
give  part  to  another.  Therefore,  by  engaging 
with  the  second  he  forfeits  tiia  right  to  com- 
pensatiim  from  the  one  who  flret  employed 
him."  See,  also,  Chapman  v.  Currie,  61  Mo. 
App.  40;  Tlnsley  v.  Penniman,  12  Tex.  Civ. 
App.  591,  34  S.  W.  365 ;  R.  W.  Raisin  v.  Rosa 
A.  Clark,  41  Md.  168,  20  Am.  Rep.  66 ;  Collins 
V.  McQurg,  1  Colo.  App.  348,  29  Pac.  299; 
Hunter  Realty  Co.  v.  Martha  Spencer  (recent- 
ly decided  by  this  court)  95  Pac.  757. 

The  law  thus  announced  is  conceded  by  de- 
fendants, but  it  is  urged  that  the  same  is  not 
applicable;  that  this  "•  •  •  is  not  a 
question  of  commission  on  the  sale  or  pur- 
chase of  land  that  Is  Involved  in  the  contro- 
versy, but  it  is  what  was  the  amount  agreed 
upon  as  'net  profits'  on  the  'speculative  trans- 
action' in  the  purchase  of  the  Matagorda,  Tex., 
land."  It  in  effect  Is  contended  that  defend- 
ants were  not  so  much  agents  working  on  a 
commission  derived  from  the  purchase  of  this 
land  as  they  were  "partners"  buying  land  and 
deriving  their  compensation  In  "net  profits" 
after  purchase  and  sale.  The  usefulness  of 
this  distinction  fails  to  appear.  In  either 
event  they  would  be  agents  of  plaintiff,  receiv- 
ing a  compensation  from  him,  and  owing  to 
him  in  return  unswerving  loyalty  to  his  in- 
terests In  the  transaction.  Anything  short 
of  that  violated  the  contract  existing  between 
them  and  forfeited  their  right  to  compensa- 
tion, whether  the  same  was  to  be  paid  as 
commission  when  the  land  was  bought  or 
"net  profits''  when  the  land  was  sold.  But 
this  record  discloses  that  before  a  resale  of 
the  land,  and  therefore  before  any  "net  prof- 
its" had  accrued  to  defendants,  and  before 
their  disloyalty  to  the  trust  had  been  discov- 
ered, they  agreed  to  take  the  lump  sum  of 
$7,500  "as  commission  in  full  of  26  per  cent 
net  profit"  on  these  lands,  and  $5,000  was 
I>aid.  It  is  clear  that  It  was  paid  "as  com- 
mission," and  that  the  remaining  $2,500  sued 
for  is  also  commission  which  has  been  for- 
feited as  a  result  of  defendants'  misconduct, 
and  cannot  be  recovered  In  this  action. 

It  follows  that  the  court  erred  in  sustaining 
the  demurrer  to  plaintiff's  evidence,  and  for 
that  reason  the  case  is  reversed  and  remand- 
ed, with  Instructions  to  enter  judgment  in 
favor  of  the  plaintiff.  All  the  Justices  con- 
curring. 
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VAN  ARSDAIiE  &  OSBORNE  v.  YOUNG. 

(Supreme  Court  of  Oklahoma.     May  14,  1908.) 

1.  Insurance — Premiuic  Notes  —  Defenses— 
BuBDEN  OF  Proof- 

Where,  in  an  action  on  a  promissory  note, 
execution  and  delivery  of  which  is  admitted, 
which  was  given  for  insurance,  the  contract 
and  application  contemplated  the  issuance  and 
delivery  of  a  policy,  and  none  was  delivered,  on 
a  defense  of  no  consideration  the  defendant  sus- 
tains the  burden  placed  on  him,  by  showing  that 
he  received  no  policy  nor  any  notice  that  the 
application  had  been  approved. 

2.  Same— Evidence. 

Where  an  application  for  hail  insurance 
provides  that  the  insurance  company  shall  not 
be  bound  until  the  application  is  accepted  and 
approved  at  its  home  office,  in  a  suit  on  a 
note  given  for  such  insurance  it  is  incumbent 
on  the  holder  thereof  to  show  such  approval  and 
acceptance,  or  acts  tantamount  thereto,  in  or- 
der that  he  be  entitled  to  recover. 
(Syllabus  by  the  Court.) 

Error  from  District  Court,   Kay  County; 

'Bayard  T.  Uainer.  Judge. 

Suit  by  Van  Arsdale  &  Osborne,  plaintiffs  In 
error,  plaintiffs  below,  against  A.  Young,  de- 
fendant in  error,  defendant  below,  to  recover 
on  a  promissory  note  given  on  the  28th  day  of 
April,  1902,  In  the  sum  of  $22,130,  and  $10  at- 
torney's fee.  Judgment  before  a  justice  of  the 
peace  was  rendered  for  the  defendant,  as  It 
was  also  In  the  district  court,  and  plaintiffs 
bring  the  case  here  by  proceedings  In  error. 
Affirmed. 

William    Keith    (Kos    Harris    and    Green, 

Martin  &  Tibbetts,  of  counsel),  for  plaintiffs 

in  error.    John  S.  Burger,  for  defendant  in 

error. 

DUNN,  J.    The  note  In  question  was  given 

•  In  payment  of  a  premium  for  a  contract  of 

.  )iail  insurance  in  the  St.  Paal  Fire  &  Marine 

.  Insurance  Company,  which  plaintiffs  repre- 
sented. The  evidence  shows  that  defendant 
signed  the  application  for  Insurance  and  the 
note  In  payment  therefor  on  the  same  day, 
and  delivered  them  to  the  local  agent,  Yoe- 
man,  at  Billings,  Kay  county,  Okl.    Yoeman 

'  sent  them  to  the  plaintiffs  at  Wichita,  Kan., 
and  plaintiff  Van  Arsdale,  testifying  In  refer- 
ence to  the  disposition  that  was  made  of  the 
application  on  Us  arrival  at  Wichita,  says: 
•'We   received  It   from  J.   W.   Xoeman,   our 

.agent  at  Billings,  Okl.,  on  May  1,  1902,  and 
approved  the  application  on  the  date  of  receiv- 
ing It,  and  forwarded  It,  on  the  same  day, 
tlirough  the  United'  Sta.tes  mall,  to  the  home 

.  office  of  the  St.  ^aulFire  &  Marine  Insurance' 
Company  at  St.  Paul,  Minn.,  for  tbeir  accep- 
tance, approval,  and  Issuance  of  the  policy." 
The  application,  signed  by  the  defendant,  so 
far  as  tl»c  same  is  pertinent  to  this  Inquiry, 
reads  as  follows:     "I,  A.  Young,  of  Owens 

.  Tp.,  postolflce  Owens,  In  the  county  of  Kay, 
in  the  state  of  Okla.,  hereby  make  application 
to  the  St  Paul  Fire  &  JIarlue  Insurance  Com- 

.  puny,  for  insurance  •  upon  growing  grain 
against  damage  by  hail  only,  for  the  season 
of  1902,  to  the  amount  of  500  dollars,  from 
•^he  day  this  application  is  ac<'eptod  and  ap- 
proved at  the  home  ofilce  of  the  comx)any,  at 


St.  Paul,  at  12  o'dock  noon,  until  September 
15,  1902,  at  noon,  and  in  no  event  sliall  tlie 
company  be  liable  after  the  grain  Is  cat,"  etc. 
It  also  contains  this  further  stipulatloa: 
"I  hereby  declare  the  above  statement  of  num- 
ber of  acres  is  true.  That  I  know  this  appli- 
cation does  not  bind  the  company  until  receiv- 
ed and  approved  at  Its  general  office  In  St. 
Paul,  Minn."  The  proof  also  shows  that  the 
application  in  question  contained  an  instruc- 
tion that  the  policy  was  to  be  sent  to  the  local 
agent.  This  was  signed  by  the  local  agent 
The  defendant  testified  that  tbe  policy  was 
to  be  sent  to  him,  showing  that,  at  least  io 
contemplation  of  the  parties,  a  policy  was  to 
be  Issued  and  was  for  delivery  to  the  defend- 
ant 

The  defendant  on  the  trial  admitted  the 
execution  and  delivery  of  tbe  note  and  tbe 
application,  which  placed  the  burden  of  proof 
upon  him,  and  be  sustained  this  by  showing 
that  he  received  no  policy.  To  this  evidence 
tbe  plaintiffs  interposed  a  demurrer,  which 
was  by  the  court  overruled,  and  It  is  assigned 
as  one  of  the  errors,  plaintiffs  Insisting  that 
It  was  incumbent  upon  the  defendant  to  show 
not  that  he  received  no  policy,  but  that  the 
application  which  he  made  had  not  been  ac- 
cepted and  approved  at  the  home  office  of  the 
company.  Generally  speaking,  this  would 
probably  be  true,  as  this  was  required  in  or- 
der to  complete  the  contract  between  the  par- 
ties, but  the  evidence  of  Its  completion,  which 
all  parties  understood  defendant  was  to  have, 
was  a  policy.  He  received  none,  and  althou^ 
he  repeatedly  visited  the  agent  to  whom  it 
was  to  be  sent,  and  requested  it  none  was 
delivered  to  him,  nor  did  he  receive  any  re- 
liable information  or  notice  that  the  company 
had  accepted  and  approved  bis  application. 
The  evidence  of  the  acceptance  and  approval, 
if  it  existed,  was  entirely  In  the  hands  of  tbe 
opposite  party.  It  was  an  easy  matter,  not 
a  difficult  one,  for  them  to  have  established 
It  beyond  cavil  or  controversy,  and  It  was  a 
.difficult  one  for  defendant  to  have  established 
its  absence.  16  Cyc.  p.  936,  and  authorities 
cited.  This  being  true,  we  believe  that  there 
was  no  error  In  the  court  overruling  the  de- 
murrer to  the  evidence. 

The  plaintiffs  then  undertook  to  establish 
by  evidence  that  the  application  had  been 
accepted  and  approved  at  the  home  office  of 
the  company  at  St.  Paul,  Minn.,  In  accordance 
with  Its  terms.  To  do  this,  the  application 
was  offered  In  evidence,  which  had  stamped 
upon  It  the  words :  "Approved  May  3d,  1902." 
It  was  not  shown  by  whom  this  was  placed 
upon  the  application,  where  It  was  placed  up- 
on the  application,  nor  when,  nor  Indeed  was 
any  evidence  whatsoever  offered  In  reference 
to  It  further  than  It  was  upon  the  same 
when  ideutifled  by  witness  Yoeman  on  the 
trial.  Under  the  terms  of  the  contract.  It  will 
be  noted  that  the  application  did  not  bind  the 
company  '"(intll  received  and  approved  at  Its 
general  office  In  St.  P.iul.  Minn.,"  and.  further, 
that  the  Insurance  would  run  "until  Septem- 
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ber  15,  1902,  at  noon,  and  in  no  event  shall 
the  company  be  liable  after  the  grain  is  cut." 
So  that,  to  hare  fixed  any  liability  on  the 
company,  it  was  necessary  tliat  the  applica- 
tion be  accepted  and  approved  at  the  home 
office  of  the  company  in  St  Paul,  Minn.,  and 
this  prior  to  the  time  when  the  grain  was 
cut,  and,  at  farthest,  September  15,  1902. 
This  mast  have  been  shown  by  the  actual  ap- 
proval, or  by  acts  tantamount  thereto.  There 
was  no  evidence  on  this  point  before  the 
court,  and  none  offered. 

It  is  contended  however,  on  the  part  of 
plaintiffs,  that  the  retention  of  the  application 
and  of  the  note,  without  any  action  whatso- 
ever on  the  part  of  the  company,  was  suf- 
fldent  to  constitute  the  contract.  We  cannot 
give  our  assent  to  this  doctrine  because  of  the 
plain  provisions  of  the  application,  which 
have  been  construed  by  many  courts.  See  16 
Am.  &  Eng.  Ency.  of  Law,  p.  851 ;  Alabama 
Gold  Life  Ins.  Go.  v.  Mayes,  61  Ala.  163; 
Pickett  V.  Insurance  Co.,  39  Kan.  687, 18  Pac. 
903;  Insurance  Company  v.  Johnson,  23  Pa. 
72 ;  Heiman  v.  Phoenix  Mut.  Life  Ins.  Co.,  17 
Minn.  153  (QU.  127)  10  Am.  Rep.  154;  Jacobs 
V.  New  York  Life  Insurance  Company,  71 
Miss.  658,  15  South.  639 ;  Allen  v.  Mass.  Mut- 
ual Accident  Association,  167  Mass.  18,  44  N. 
B.  1053;  Coker  t.  Atlas  Accident  Insurance 
Company  (Tex.  Clv.  App.)  31  S.  W.  703.  The 
text  in  Am.  ft  Eng.  Ency.  of  Law,  siipra,  is  as 
follows:  "If,  however,  the  application  pro- 
vides that  no  liability  shall  attach  to  the 
agent's  acceptance  until  the  application  has 
been  approved  by  the  home  office,  the  com- 
pany is  not  liable  if  the  person  upon  whose 
life  the  insurance  is  placed  dies,  or  if  the 
property  which  is  the  subject  of  insurance  is 
destroyed  or  damaged,  before  the  application 
is  approved.  The  acceptance  must  be  signi- 
fied by  some  act  The  delay  of  the  Insurer  in 
accepting  or  rejecting  the  proposal  for  insur- 
ance does  not  take  the  place  of  assent"  If 
the  company  was  not  liable  on  its  insurance 
contract,  then  it  necessarily  follows  that  the 
defendant  was  not  liable  on  his  note. 

There  was  some  evidence  offered  showing 
that  a  policy  was  issued  on  his  application, 
but  nothing  whatever  was  shown  as  to  its 
terms,  who,  if  any  one,  was  insured  under  it, 
and  what  property  It  covered.  It  was  not 
offered  In  evidence,  nor  was  any  foundation 
laid  or  effort  made  to  establish  the  same  by 
secondary  evidence. 

Exceptions  are  taken  to  a  number  of  In- 
structions given  by  the  court,  which  are  all 
hypothecated  upon  the  proposition  that  the 
acceptance  and  approval  of  the  application 
had  taken  place,  and  that  the  defendant  was. 
In  fact,  insured.  As  there  was  no  evidence 
upon  this  controlling  factor  in  the  case,  plain- 
tiffs were  not  prejudiced  by  the  instructions. 

This  case  has  been  twice  tried.  In  the  Jus- 
tice of  the  peace  court,  defendant  was  given 
Judgment ;  and,  the  plaintiffs  appealing  to  the 
district  court  and  trial  being  had  before  a 
Jury,  verdict  was  again  rendered  in  favor  of  . 


defendant  A  motion  for  new  trial  was  then 
offered  to  that  court,  averring  that  the  ver- 
dict was  not  sustained  by  the  evidence,  and 
was  contrary  to  law.  On  consideration  there- 
of the  court  overruled  the  same,  and  from  an 
investigation  of  the  record  we  have  come  to 
the  conclusion  that  the  evidence  reasonably 
tends  to  sustain  It. 

Finding  no  error,  the  Judgment  Is  accord- 
ingly afOrmed.   All  the  Justices  concurring. 


McLaughlin  v.  ardmorb  loan  & 

TRUST  CO. 

(Supreme  Court  of  Oklahoma.    May  14,  1908.) 

Bills  and  Notes— Illeoai,  Considebation. 

In  a  suit  on  a  promissory  note,  where  the 
proof  sliows  the  consideration  thereof  to  l)e  a 
deed  of  land  from  the  payee  to  the  payor,  in 
possession  of  the  payee,  and  held  by  him  in 
violation  of  Act  Cong.  July  1.  1{K)2,  c.  1302,  32 
Stat.  641,  and  that  the  transaction  was  in  vio- 
lation of  Rev.  St.  U.  S.  f  2118,  discloses  an  ille- 
gal consideration,  and  a  motion  to  direct  a  ver- 
dict in  favor  of  defendant  was  properly  sus- 
tained. 

lEd.  Note.— For  cases  in  pomt,  see  Cent.  Dig. 
vol.  7,  Bills  and  Notes,  §  225.] 

(Syllabus  by  the  Coart) 

Error  from  the  United  States  Court  for  the 
Southern  District  of  the  Indian  Territory,  at 
Ardmore;   Hosea  Townseud,  Judge. 

Action  by  E.  C.  McLaughlin  against  the 
Ardmore  Loan  &  Trust  Company.  Judgment 
for  defendant,  and  plaintiff  brings  error.  Af- 
firmed. 

On  January  28,  1904,  B.  O.  McLaughlin, 
plaintiff  in  error,  plaintiff  below,  sued  Ard- 
more Loan  &  Tmst  Company,  a  corporation, 
defendant  in  error,  defendant  below,  in  the 
United  States  Court  in  the  Indian  Territory, 
Southern  District,  at  Ardmore,  on  a  certain 
promissory  note  as  follows:  "Ardmore,  Ind. 
Ter.,  Oct  12,  1903.  January  Ist,  1903,  with- 
out grace,  for  value  received,  I,  we  or  either 
of  us,  promise  to  pay  to  the  order  of  B.  C: 
McLaughlin,  at  their  office  at  Ardmore,  Ind- 
ian Territory,  seven  hundred  and  fifty  dollars 
($750.00),  with  Interest  at  the  rate  of  eight 
per  cent,  per  annum  from  maturity  until  paid, 
and  ten  per  cent,  additional  on  the  principal 
and  Interest  unpaid  for  attorney's  fees.  If 
placed  In  the  bands  of  an  attorney  for  collec- 
tion. This  note  is  given  for  330  acres  of  land 
evidenced  by  deed  of  this  date,  said  land  to  be 
delivered  to  us  on  January  1st,  1904,  free  of 
all  incumbrances,  otherwise  this  note  is  void. 
Ardmore  Loan  &  Trust  Company,  by  S.  M. 
Torbett,  Secretary  and  Treasurer."  Plaintiff 
alleged  "that  prior  to  the  1st  day  of  Januar}\ 
1004,  the  said  330  acres  of  land  was  delivered 
to  defMidant  In  accordance  with  said  stipula- 
tion, and  In  accordance;  with  said  deed  men- 
tioned in  said  note."  The.  complaint  further 
alleges  "that  plaintiff  executed  said  convtiy^ 
«nce  to  defendant,  quitclaiming  to  It  as  trus- 
tee and  for  the  use  and  benefit  of  some  persoir. 
Oljoctaw  or  Chickasaw,  entitled  to  allot. »)uu« 
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according  to  the  treaties  between  the  United 
States  and  the  Choctaw  and  Chickasaw  tribe 
or  nation  of  Indians,  and  surrendered  the 
possession  to  the  defendant  as  trustee."  This 
latter  allegation  was  specifically  denied  by 
defendant  In  Its  answer,  and,  as  there  is  no 
proof  to  support  It,  the  same  may  be  consid- 
ered as  eliminated  from  this  case.  Defend- 
ant In  effect  pleaded  failure  of  consideration. 
At  the  close  of  the  testimony  on  both  sides 
the  court  Instructed  the  jury  to  return  a  ver- 
dict for  defendant,  which  was  done,  and  ex- 
ceptions noted,  and  from  the  Judgment  of  the 
court  on  the  verdict  plaintiff  appealed  to  the 
United  States  Court  of  Appeals  for  the  Indian 
Territory,  and  the  case  is  now  before  us  for 
review. 

Johnson  &  Dolman  and  T.  L.  VTrlght,  for 
plaintiff  in  error.  Cruee,  Cruce  &  Blakemore, 
for  defendant  In  error. 

TUENEB,  J.  (after  stating  the  facts  as 
above).  The  only  assignment  of  error  neces- 
sary for  us  to  consider  is  that  the  court  erred 
la  sustaining  defendant's  motion  to  direct  a 
verdict  in  its  favor.  The  proof  discloses  that 
at  the  time  of  the  execution  of  the  note  in 
controversy  plaintiff  in  error  was  a  Choctaw 
citizen,  living  at  Ardmore,  Ind.  T.,  the  father 
of  three  children,  all  living  with  him,  all  duly 
enrolled,  and  as  such  were  each  entitled  to 
an  allotment  upon  the  public  domain  of  the 
Choctaw  Nation;  that,  being  in  possession  of 
more  in  value  than  that  of  320  acres  of  aver- 
age allottable  land  In  said  nation  than  he  could 
hold  for  himself  and  his  three  children,  he, 
on  the  day  the  note  sued  on  bears  date,  enter- 
ed into  a  contract  with  Ardmore  Loan  & 
Trust  Company,  defendant  In  error,  for  the 
sale  of  330  acres  of  said  land  thus  held  in 
excess  by  him.  At  that  time  there  were  some 
Improvements  on  the  land,  such  as  fencing 
and  houses,  but  their  value  does  not  appear ; 
neither  were  they  mentioned  in  the  trade. 
The  consideration  to  be  paid  for  said  land 
was  $750,  and  was  evidenced  by  the  note  sued 
on.  At  the  time  of  Its  execution  and  delivery 
a  deed  to  the  land  was  made,  executed,  and 
delivered  by  the  payee  to  the  payor,  and  the 
latter  placed  In  possession  of  the  land,  which 
it  has  since  retained. 

The  question  for  us  to  determine  is  wheth- 
er there  appears  in  this  transaction  such  a 
consideration  as  will  support  an  express  prom- 
ise to  pay.  By  virtue  of  the  terms  of  Act 
Cong.  July  1,  1902,  c.  1362,  ;  19,  32  Stat.  643, 
ratified  September  25,  1902,  plaintiff  In  error 
lost  the  right  of  possession  of  the  lands  at- 
tempted to  be  conveyed  to  defendant  in  error, 
the  price  of  which  furnished  the  consideration 
of  the  note  sued  on.  By  that  act  such  right 
of  possession  went  bacic  into  the  tribe  by 
operation  of  law.  It  follows  that  at  the 
time  of  this  transaction  the  payee  had  noth- 
ing in  these  lands  which  he  could  convey 
to  a  dtisien  of  the  Choctaw  Nation,  much  less 
a  citizen  of  the  United  States,  or  to  a  corpo- 


ration organized  under  Its  laws,  sach  as  Is  de- 
fendant in  error.  Turner  v.  Gilliland,  4  Ind. 
T.  tiOO,  76  S.  W.  253;  Ikard  v.  Minter,  4  Ind. 
T.  214,  69  S.  W.  853;  Holford  v.  James,  4  Ind. 
T.  630,  76  S.  W.  2G3.  But  the  entire  object  of 
this  transaction  was  to  enable  Ardmore  Loan 
&  Tru&t  Company  to  make  a  settlement  on 
lands  granted  by  treaty  with  the  United 
States  to  an  Indian  tribe.  This  was  in  clear 
violation  of  Rev.  St  {  2118,  which  reads: 
"Every  person  who  makes  a  settlement  on 
any  lands  belonging,  secured  or  granted  by 
treaty  with  the  United  States  to  any  Indian 
tribe,  or  surveys  or  attempts  to  survey  such 
lands,  or  to  designate  any  of  the  boundaries 
by  marking  trees,  or  otherwise,  is  liable  to 
a  penalty  of  one  thousand  dollars.  The  Presi- 
dent may,  moreover,  take  measures  and  em- 
ploy such  military  force  as  (he)  may  Judge 
necessary  to  remove  any  such  person  from  the 
lands." 

In  Denton  v.  Capital  Town  Site  Company,  5 
Ind.  T.  396,  82  S.  W.  852,  the  court  says: 
"But  this  court  never  at  any  time  has  said 
nor  is  there  any  provision  of  law  whereby  a 
member  of  one  of  the  tribes  can  sell  to  a 
United  States  citizen  the  possession  or  right 
of  any  of  the  tribal  lands.  The  complaint  in 
this  action  alleges  directly  a  sale  from  a  mem- 
ber of  the  Creek  Nation  to  them  of  the  lands 
sought  to  be  recovered  in  this  action — some- 
thing that  is  positively  inhibited  by  the  stat- 
utes. •  •  •  The  Indian  could  not  sell 
these  lands,  or  the  right  to  these  lands,  and 
could  not  convey  the  same,  nor  contract  to  do 
sOw  In  this  case  the  allegations  of  the  com- 
plaint do  not  show  that  Mrs.  Baysinger  held 
these  lands  as  a  part  of  her  allottable  portion 
in  the  Creek  Nation.  If  these  lands  at  the 
date  of  this  conveyance  were  not  in  her  poa- 
session  as  her  allottable  portion  thereof,  she 
would  be  unable  to  transfer  them  even  to  an- 
other Creek  citizen.  If  she  could  not  trans- 
fer them  to  another  Creek  citizen,  she  certain- 
ly could  not  transfer  them  to  a  United  States 
citizen,  nor  could  she  put  another  United 
States  citizen  in  legal  possession  of  them." 

Swanger  v.  May  berry,  59  Cal.  91,  was  a  suit 
on  two  promissory  notes  given  in  part  pay- 
ment for  the  purchase  money  (or  growing 
timber  on  public  land  of  which  plaintiff  had 
neither  possession  nor  title,  bat  in  which  be 
claimed  "a  possessory  right,"  and  as  such 
"sold  and  conveyed  to  defendant  all  his  right, 
title,  and  interest  •  •  •"  therein.  The 
court  said:  "Being  given  for  the  privilege 
of  cutting  down  timber  growing  upon  the  pub- 
lic lands  of  the  United  States,  the  notes  w«re 
given  for  an  illegal  consideration.  It  is  made 
a  penal  offense  by  act  of  Congress,  passed 
MartA  2,  1831,  to  cut  down  timber  upon  any 
of  the  public  lands  of  the  United  States  with 
intent  to  export,  dispose  of,  use,  or  employ 
the  same  in  any  manner  whatsoever  other 
than  the  use  of  the  navy  of  the  United  States, 
and  the  offense  is  punishable  by  fine  and  im- 
prisonment. Bev.  St  U.  S.  {  2461  (U.  S. 
Comp,  St  1901,  p.  1527).    •    •    ♦    Under  the 
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act  of  Cwtgress,  erep  If  the  plaintiff  had  been 
In  poBseasIon  of  the  land  as  a  settler  without 
proprietary  rlebts  In  It,  It  would  hare  been 
unlawful  for  him  to  cot  down  the  timber 
growing  vpon  It  for  the  purpose  of  spoliation 
or  traflte;  and  it  would  be  equally  unlawful 
for  him  to  contract  with  another  to  do  what 
the  law  prohibited  blm  from  doing,  for  what 
the  law  directly  prohibits  a  man  from  doing 
cannot  be  done  by  Indirect  means.  And  being 
an  act  forbidden  by  law,  a  contract  founded 
upon  It  is  invalid,  and  cannot  be  made  the 
subject-matter  of  an  action.  The  general 
principle  Is  well  established  that  m  contnet 
founded  on  an  Illegal  consideration,  or  which 
is  made  for  the  purpose  of  furthering  any 
matter  or  thing  prohibited  by  statute,  or  to 
aid  or  assist  any  party  therein,  is  TOid.  This 
rule  applied  to  every  contract  which  Is  found- 
ed on  a  transaction  malum  In  se,  or  which  ia 
prohibited  by  statute,  on  the  ground  of  pub- 
lic policy.  Ladda  v.  Hawley,  S7  Oal.  61; 
Warren  y.  Manufacturers'  Ins.  Co.,  13  Pick. 
521 ;  s.  c.  26  Am.  Dec.  S41 ;  Holt  v.  Green,  T3 
Pa.  188,  18  Am.  Rep.  7S7;  Woods  t.  Arm- 
strong, 64  Ala.  160,  26  Am.  Rep.  671." 

It  follows  that,  as  this  contract  had  for  Its 
object  the  violation  of  law,  It  Is  illegal,  and 
csii3M>t  be  enforced,  and  that  the  court  did  not 
err  In  directing  the  jury  to  return  a  verdict 
In  favor  of  the  defendants.  16  Am.  ft  Eng. 
Eina  of  Law,  935,  and  cases  dted. 

The  Judgment  of  the  lower  court  ia  affirmed. 
An  concur. 


(n  ou.  i8t) 

HARRIS  T.  FIRST  NAT.  BANK  OF 

BOKCHITO. 

(Snprema  Coort  of  Oklahoma.    Hay  16,  1908.) 

AppBAii— Review— Thkobt  of  Case. 

The  right  of  appellant  to  recover  wai  prop- 
erly submitted  to  the  Jnrr  on  his  own  theory. 
The  Jury  finding  against  him  on  the  theory  re- 
lied npon,  he  will  not  b«  i>ermitted  to  change 
front  m  this  court  and  claim  the  right  to  recov- 
er upon  some  other  theory. 

[Ed.  Note.— For  eases  in  point,  sse  Otnt  Dig. 
▼oL  2,  Appeal  and  Error,  |  1063.] 

(Syllabus  by  the  Court.) 

Appeal  from  the  United  States  Oonrt  for 
the  Central  District  of  the  Indian  Territory, 
ftt  Durant;  Thomas  O.  Humphry,  Judge. 

Action  by  the  First  National  Bank  of  Bok- 
chito  against  W.  R.  Harris.  Judgment  for 
plaintiff,  and  defendant  appeals.    Affirmed. 

W.  T.  Sprowla  and  Robert  Crockett,  for  ap- 
pelant Cbaa.  A.  PhUlipa  and  WUIiama  A 
Dtterbadc,  for  appellee. 

KANE,  J.  This  was  a  suit  in  replevin 
commenced  fay  the  appellee,  the  First  Na- 
tional Bank  of  Bokchlto,  as  plaintiff  below, 
against  the  appellant,  defendant  below,  to 
recover  certain  spedfle  personal  property  for 
the  pnrpooe  of  sdUng  the  same  under  a  pow- 
er of  sale  contained  in  a  chattel  mortgage  ex- 
ecuted by  B.  F.  CUirk  to  secure  payment  of  a 
prooalatoix  aota  asaOs  fay  aaU  Glark  and  pay- 


able to  the  appellee.  The  appellant  admits 
the  execution  of  the  note  and  mortgage,  and 
that  the  same  were  impaid,  but,  to  defeat  re- 
covery, testified  that  before  the  execution  of 
the  note  and  mortgage,  to  wit,  on  the  14tli 
day  of  January,  1901,  B.  F.  Clai^  and  Deputy 
Marshal  Btacey  came  to  his  place  of  busi- 
ness and  asked  him  to  go  on  a  bond  for  Clark 
that  Clark  might  retain  possession  of  the 
mules  and  wagon  In  controversy.  The  appe- 
lant further  teetlfled:  That  at  first  he  re- 
fused to  go  on  the  bond,  but  that  after  two 
days  Clark  Induced  him  to  sign  it  and  the 
property  was  released.  The  amount  of  the 
bond  was  $91.96  against  the  mules  and  $17.60 
costs.  That  he  signed  the  bond  under  the  ex- 
press agreement  that  Clark  should  sell  and 
turn  over  to  him  the  two  mules  and  wagon, 
and  that  the  a];>pellant  was  to  take  them  and 
hold  and  pay  over  the  purchase  money  and 
costs  and  give  Clark  the  privilege  to  pui^ 
chase  the  mules  and  wagon  back  in  the  fall 
on  payment  of  the  sum  paid  out  on  account 
of  the  bond  and  $26  which  Clark  was  to  pay 
the  appellant  as  a  fee.  The  appellant  fur- 
ther testified  that  Clark  took  the  bond  after 
he  signeid  It  and  went  after  the  property,  and 
the  next  day  brought  the  mules  and  wagon 
to  his  place  of  business  in  Boewell,  and  he 
examined  them  and  todi  actual  possession  of 
them.  He  told  Clark  then  and  there  that  he 
would  take  them  and  give  him  up  his  note  ot 
$25,  which  he  did  at  that  time,  to  wit,  on  tlie 
16th  day  of  January,  1904.  On  the  -^— 
day  of  June,  1904,  he  testified  tint  1m  paid 
the  purchase  price  of  the  mules  and  the  costs, 
which  all  amounted  to  $109.66.  He  further 
testified  that  be  knew  it  was  necessary  for 
him  to  purdiase  the  property  outright  and 
take  actual  possession  in  order  to  make  it  a 
valid  trade  under  tlfe  law,  and  that  he  did 
purchase  it  in  January,  as  above  set  oat 
The  appellant  then  told  Clark  that  he  would 
lend  him  the  mulea  and  wagon  to  enable  him 
to  plant  his  crops,  but  that  they  were  to  be 
bis  (the  appellant's)  property,  and  subject  to 
his  control,  and  Clark  agreed  to  all  this. 
The  appellant  further  testified:  "I  did  not 
buy  the  property  for  speculation,  but  only 
to  bold  It,  and  expected  to  sell  It  bade  to 
Claric  if  he  raised  the  necessary  money. 
*  •  *  I  had  possession  of  the  property, 
and  I  loaned  them  back  to  Clark  before  the 
mortgage  In  question  was  executed.  After 
Clark  had  left  the  country  I  again  took  poB- 
session  of  the  mules  and  was  in  peaceable 
possession  of  them  at  Boswell  when  die  First 
National  Bank  of  Bokchlto  filed  their  suit  In 
replevin  against  me."  It  is  clear,  from  the 
above  excerpts  from  the  testimony  of  the 
appellant,  that  be  bases  bis  right  to  the  poe- 
seeslon  of  the  property  in  controversy  upon 
an  absolute  purchase  from  dark,  the  owner, 
prior  to  the  execution  and  deliverance  of  ttk» 
note  and  mortgage  by  Clark  to  the  appellee. 
There  waa  evidence  Introdnced  reasonably 
tending  to  ccmtradlct  the  evidence  adduced 
as  to  tiia  paicluuw  eC  tlie  property  by  the  ay- 
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pdlant  prior  to  the  execution  of  tbe  note 
and  duittel  mortgage  by  Clark  to  the  app^- 
lee.  Upon  tbe  Issues  ttaua  Joined  and  the  erl- 
dence  adduced  the  case  was  tried  to  a  Jury, 
and  a  verdict  returned  In  favor  of  the  defend- 
ant, upon  which  Judgment  was  duly  entered. 
The  appellant  brings  the  case  here  for  re- 
view, assigning  several  errors,  most  of  them, 
however,  being  based  upon  alleged  erroneous 
Instructions  to  the  Jury  and  the  refusal  of 
instructions  requested  by  the  appellant 

The  specific  grounds  of  complaint  will  be 
more  apparent  by  quoting  from  the  brief  of 
counsel  for  appellant.  Be  states  them  to 
be  as  follows:  "To  emphasize  this  point,  and 
In  order  to  bring  our  contention  clearly  be- 
fore this  court,  we  quote  from  the  Instruc- 
tions to  the  Jury  delivered  by  the  learned 
Judge.  On  page  21  of  the  record,  which  con- 
tains the  major  portion  of  the  charge  of  the 
court,  the  trial  Judge  usee  this  language:  *If 
the  acts  and  doings  of  Clark  and  Harris,  the 
trade  made,  or  the  contract  for  any  was 
made,  was  to  secure  a  debt,  then  the  plaintiff 
«hould  recover.'  Also  on  the  same  page  the 
learned  Judge  uses  this  language:  'I  want 
to  state  that  nothing  but  an  absolute  sale 
would  give  the  property  to  Harris.  An  un- 
derstanding that  the  mules  and  wagon  would 
stand  good  did  not  carry  title,  and,  unless 
the  title  passed,  the  bank  must  recover.' 
Also  on  the  same  page  of  the  record  the 
learned  Judge  used  this  further  language: 
'Now  there  Is  a  question  for  you  to  determine 
from  the  evidence  In  this  case.  Whether  a 
■sale  from  Clark  to  Harris  there,  or  whether 
■an  agreement  that  the  property  should  stand 
good  anid  be  a  security  to  Harris,  and  that 
Harris  was  to  be  reimbursed  but  the  property 
was  to  belong  to  Clark.  In  other  words,  If 
It  was  only  to  secure  a  debt,  the  mortgage  of 
the  plalntlft  would  be  superior  to  any  title 
that  Harris  would  get'  We  think  the  lan- 
guage quoted  clearly  demonstrates  the  fact 
that  It  was  the  opinion  of  the  trial  Judge  that 
Harris  could  acquire  the  title  to  and  the 
right  to  the  possession  of  the  property  In 
question  only  upon  the  theory  that  the  trans- 
action between  appellant  and  Clark  was  an 
absolute  sale  of  the  chattel;  that  an  attempt 
on  the  part  of  these  Individuals  to  Invest  such 
transactions  with  the  character  of  a  condi- 
tional sale  or  a  chattel  mortgage  was  abortive 
and  ineffectual  on  the  ground  that  every  con- 
ditional sale  or  chattel  mortgage  to  be  valid 
must  be  In  writing.  Such,  at  least,  was  the 
effect  of  the  charge  of  the  trial  Judge  to 
the  Jury,  whether  we  have  correctly  stated 
his  theory  or  not"  We  agree  with  counsel 
that  the  effect  of  the  Instructions  was  that 
Harris  could  acquire  possession  of  the  prop- 
erty upon  the  theory  only  that  the  transac- 
tion between  appellant  and  Clark  was  an  ab- 


■olute  sale,  but  we  do  not  concur  fn  Ills  stat»- 
ment  that  such  instmctiona  were  erroneous. 
The  appellant  testified  on  the  witness  stand 
that  he  purchased  the  property  from  Clark; 
that  be  knew  it  was  nect^sary  for  him  to 
purchase  the  property  outright  and  take  ac- 
tive possession  in  order  to  make  a  valid 
trade  under  the  law.  There  was  not  the 
slightest  intimation  in  bis  evidence  to  in- 
dicate that  his  transactions  with  Clark  in 
relation  to  this  property  constituted  a  con- 
ditional Bal«  or  a  verbal  chattel  mortgage. 
The  right  of  appellant  to  recover  was  prop- 
erly submitted  to  the  Jury  on  bis  own  theory. 
The  Jary  finding  against  him  on  the  theory 
relied  upon,  he  will  not  be  permitted  to 
change  front  In  this  court  and  claim  the 
right  to  recover  upon  some  other  theory. 
Overstreet  et  aL  t.  Clticens*  Bank,  12  Old. 
383.  72  Pac.  379. 

There  is  nothing  in  the  record  going  to 
show  that  the  court  below  rejected  the  con- 
ditional sale  or  verbal  mortgage  theory  oa 
the  ground  that  such  transactions  to  be  val- 
id must  be  In  writing,  or  that  plaintiff's  cooor 
sel  took  tliat  view  of  tlie  case.  They  cer- 
tainly did  not  in  this  court  as  the  foUowlns 
quotation  from  their  brief  plainly  shows: 
"There  is  no  evidence  of  a  verbal  mortgage 
in  the  record.  The  charge  requested  by  the 
appellant  on  snch  theory  was  therefore  prop- 
erly reeoBei."  As  was  stated  by  learned 
counsel  for  the  appellee  in  their  brief,  "there 
was  evidence  on  the  qnestlon  of  a  sale  vel 
non,  and  the  court  properly  submitted  that 
issue,  and  the  issue  being  properly  submitted, 
and  the  Jury  having  decided  against  the  ap- 
pellant they  are  concluded  by  the  verdict 
of  the  Jury." 

The  other  errors  complained  of  are  predi- 
cated upon  the  theory  that  the  appellant  had 
a  verbal  mortgage  on  the  property  In  con- 
troversy, which,  by  reason  of  Irregularities 
in  the  acknowledgment  of  the  mortgage  of 
the  appellee,  and  the  use  of  greater  diligence 
by  the  appellant  In  acquiring  possession  of 
the  chattels,  coupled  with  an  equity  which 
was  at  least  equal  to  that  of  appellee,  gave 
him  a  title  to  the  chattels,  which  was  supe- 
rior to  that  of  the  bank.  We  cannot  agree 
with  learned  counsel  for  appellant  on  this 
proposition.  The  appellant  bases  his  right 
to  retention  of  the  property  on  his  absolute 
ownership  of  it  prior  to  the  execution  and 
delivery  of  the  mortgage  to  the  bank,  and 
when  that  claim  failed  he  la  not  entitled  to 
have  his  theory  of  verbal  mortgage  consider- 
ed for  the  first  time  In  the  Supreme  Court 

Finding  no  material  error  Jn  the  record, 
it  follows  that  the  Judgment  of  the  court  be- 
low must  be  affirmed.  All  the  Justices  con- 
curring, except  WILLIAMS,  C.  J.,  not  sitting 
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iSnpreme  Ooort  of  Oklahoma.    May  15,  190&) 

1.  Ware  OJ-  Bbrob— Pkkskktatiok  awd  Ke8- 
CBVATioN  OF  Grounds  of  Keview— Exobf- 
TIONS— Necesbitt. 

This  court  will  not  consider  an  alleged  er- 
ror of  the  trial  court  unless  such  alleged  error 
appears  on  the  record  of  the  case  and  exeep- 
tioa  waa  taken  thereto  in  the  trial  court. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
Tol.  2,  Appeal  and  Error,  {{  1432-1468.] 

2.  Same— Retebsai/— Ebbob  ab  to  Oboukos  of 
Decision. 

Where  a  jury  Is  waived  and  the  cause  sub- 
mitted to  the  court,  and  where  complete,  sep- 
arate defenses  are  set  up  by  defendant,  a  general 
finding  of  the  trial  court  in  favor  of  the  defend- 
ant will  not  be  disturbed  by  this  court,  if  the 
evidence  fairly  tends  to  support  either  ot  tUe 
defenaes. 

[Bd.  Note^-For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  H  3979-3982.] 

t.  Sfeoific   Pebfobhancb— Detekses  —  Con- 

TBACT  Abandoned. 

It  is  not  error  to  refuse  a  decree  of  specific 
performance  upon  a  contract  that  has  been  abanr 
doned  by  both  parties. 

[Ed.  Note. — For  cases  in  i>oint,  see  Cent.  Dig. 
ToL  44,  Specific  Performance,  {{  183-187.] 

4.  Same— Pebtobkance  Impossible. 

A  court  of  equity  will  not  knowingly  decre« 
an  impossibility,  and  where  W.,  who  owned  a 
farm  on  which  there  was  a  mortgage,  made  a 
contract  with  S.  to  convey  to  him  the  same  free 
of  all  incumbrance,  where  it  appeared  that  said 
mortgage  had  not  been  paid,  and  that  defend- 
ant was  unable  to  pay  tne  same,  and  where  S. 
insisted  upon  a  conveyance  of  said  land  free 
of  incumbrances,  and  exi>re8sed  no  willingness  to 
accept  the  incumbered  title,  the  court  correctly 
refused  a  decree  of  specific  performance. 

[Bd.  Note. — For  cases  in  point,  see  Cent  Dig. 
TOl.  44,  Specific  Performance,  H  30-32.] 

(Syllabus  by  the  Court) 

Error  from  District  Court,  Pottawatomie 
County;  James  K.  Beauchamp,  Jadge. 

Specific  performance  by  3.  W.  Saxon  against 
Clem  White.  Judgment  for  defendant,  and 
plaintiff  brings  error.    Affirmed. 

Blakeney  tc  Mazey,  for  plaintiff  In  error. 
Jafl.  li.  Brown,  for  defendant  in  error. 

HATES,  J.  On  the  14tli  day  of  September, 
1903,  plaintiff  In  error,  who  will  hereafter 
be  called  plaintiff,  and  defendant  in  error, 
who  will  hereafter  be  called  defendant,  made, 
executed,  and  delivered  a  contract  by  which 
defendant  agreed  and  bonnd  himself  to  make 
to  the  plaintiff  a  clear  title  by  warranty  deed 
to  all  the  southwest  quarter  of  section  18, 
township  9  north,  range  4  east,  on  or  before 
January  1,  1904.  Plaintiff  agreed  and  bound 
himself  by  said  contract  to  give  as  a  con- 
sideration for  said  land  a  promissory  note 
for  the  sum  of  |6,000  due  on  or  before  the 
1st  day  of  January,  1906,  bearing  interest 
at  the  rate  of  10  i>er  cent,  per  annum  from 
the  1st  day  of  January,  1904,  «ecnted  by 
himself  and  wife,  Mattle  J.  Saxon,  and  se- 
cured by  first  mortgage  Hen  on  said  land  and 
Other  land  owned  by  plaintiff  located  In  the 
town   of  Tecumseh.    Plaintiff  brought  this 


action  In  the  district  court  of  Pottawatomie 
county,  praying  for  specific  performance  of 
said  contract,  and  alleges  that  he  had  per- 
formed or  offered  to  perform  all  of  the  con- 
ditions required  of  him  by  the  contract  De- 
fendant In  his  answer  admits  the  execution 
of  the  contract,  but  sets  up  as  defense  to 
this  acti<m  three  defenses  as  follows:  First 
That  he  had  after  the  execution  of  said  con- 
tract, and  before  the  1st  day  of  January, 
1904,  prior  to  which  time  the  same  was  to  be 
executed,  offered  to  perform  the  same  on 
his  part,  and  demanded  the  performance  of 
the  same  on  the  part  of  plaintiff  and  his  wife, 
but  that  plaintiff  and  his  wife  failed,  neg- 
lected, and  refused  to  perform  the  oondl- 
tions  required  of  them  by  said  contract  Sec- 
ond. That  prior  to  the  1st  day  of  January, 
1904,  It  was  agreed  between  him  and  plain- 
tiff that  the  contract  should  be  abandoned 
and  rescinded,  and  that  he  acted  upon  said 
agreement  and  so  changed  bis  financial  con- 
dition as  to  render  himself  unable  to  remove 
a  mortgage  Incumbrance  of  ^2,000  on  said 
tract  of  land.  Third.  That  the  contract  Is 
void  and  nonenforceable,  for  the  reason  that 
it  does  not  afford  to  defendant  the  right  to 
compel  the  specific  performance  thereof  on 
the  part  of  plaintiff  and  bis  wife,  Mattle 
J.  Saxon.  At  the  trial  a  Jury  was  waived, 
and  the  case  was  tried  before  the  court,  who 
found  generally  In  favor  of  defendant  and 
rendered  Judgment  accordingly.  No  specific 
findings  of  fact  were  requested  or  made. 

The  evidence  upon  the  Issues  made  by  the 
pleadings  Is  conflicting.  Plaintiff  testified 
that,  shortly  after  the  contract  was  execat- 
ed,  he  sent  by  mall  to  defendant  blank  forma 
of  note  and  mortgage  for  his  approval,  which 
were  returned  to  him  by  the  defendant  not 
approved.  Both  plaintiff  and  defendant  tes- 
tify about  conversations  thereafter  had  In 
which  they  endeavored  to  agree  upon  a  form 
of  mortgage,  and  there  is  no  controversy 
that  no  form  of  mortgage  was  ever  agreed 
upon.  Defendant  testified  that  in  the  month 
of  November,  at  their  last  conversation,  they 
agreed  that  they  would  abandon  the  con-' 
tract,  and  a  conversation  was  had  about 
another  meeting  In  the  future,  at  which  they 
would  endeavor  to  reach  an  agreement  on 
some  other  plan.  Plaintiff  denies  that  there 
was  any  agreement  to  abandon  the  con- 
tract Defendant  testified  that,  acting  upon 
this  agreement  to  abdndon  the  contract' 
and  since  he  never  saw  plaintiff  there- 
after and  no  other  agreement  was  made,  be 
changed  his  financial  condition  so  he  was 
unable  to  take  np  on  the  Ist  day  of  January, 
1904,  a  mortgage  existing  against  the  land  in 
controversy.  Plaintiff  relies  upon  the  fol- 
lowing alleged  errors  of  the  court  for  re- 
versal of  the  case:  First  In  refusing  spe- 
cifically to  enforce  the  contract  Second.  In 
holding  that  said  contract  could  not  be  en- 
forced for  want  of  mutuality.  The  second  of 
these  alleged  errors  cannot  be  considered  by' 
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tbjs  court,  for  tbe  reason  that  it  is  not  dls- 
dosed  by  the  record  that  the  court  made  the 
holding  therein  complained  of.  In  plalntltT'a 
petition  in  error  one  of  the  errors  assigned  is 
that  the  court  erred  in  holding  tliat  the  con- 
tract could  not  be  enforced  for  want  of  mu- 
tuality, but.  If  such  holding  \ras  made  by  the 
court,  the  record  does  not  disclose  it  The 
three  reasons  assigned  by  plaintiff  for  a  new 
trial  in  his  motion  for  new  trial  were:  First, 
that  said  decision  is  not  supported  by  suffi- 
cient evidence,  and  is  contrary  to  law;  sec- 
ond, for  errors  of  law  occurring  at  the  trial 
and  duly  excepted  to  by  the  plaintiff  at  the 
time  the  same  occurred;  third,  for  the  rea- 
son the  decision  of  the  court  Is  contrary  to 
the  weight  of  the  evidence."  This  court  will 
not  consider  alleged  errors  of  the  trial  court, 
unless  such  alleged  errors  appear  on  the  rec- 
ord of  the  case  and  exceptions  were  taken 
thereto  by  the  complaining  party.  Mary  C. 
Hardwlck  v.  Atkinson,  8  Okl.  608,  58  Pac. 
747;  Osborne  &  Co.  v.  Case  et  al.,  11  Okl. 
479,  69  Pac.  263. 

The  first  alleged  error  relied  upon  by  plain- 
tiff for  a  reversal  Is  in  effect  the  same  as 
the  first  and  third  reasons  assigned  by  him 
in  his  motion  for  a  new  trial  as  grounds  for 
a  new  trial,  and  attacks  both  tbe  general 
finding  of  the  court  and  tbe  Judgment  there- 
on rendered  As  before  stated,  defendant's 
answer  presents  three  alleged  defenses  to 
this  action,  and,  if  any  one  of  tbe  same  is 
supported  by  evidence  fairly  tending  to  es- 
tablish it  xmder  the  general  finding  of  the 
court  in  favor  of  defendant,  this  court  should 
not  disturb  the  judgment  of  the  trial  court. 
The  role  that,  where  a  jury  Is  waived  and  the 
cause  submitted  to  the  court,  the  decision 
of  tbe  court  will  not  be  disturbed  by  the 
appellate  court  if  tbe  evidence  reasonably 
tends  to  support  the  judgm^it  of  the  trial 
court  has  been  uniformly  followed  by  the 
Supreme  Court  of  the  territory  of  Oklahoma. 
Kilpatrick  v.  Brennan,  U  Okl.  42,  76  Pac. 
162. 

Under  the  state  of  the  record  in  this  case. 
It  is  unnecessary  for  us  to  decide  whether 
time  was  an  element  in  the  contract,  or 
whether  plaintiff  performed  or  offered  to  per- 
form all  the  conditions  required  of  him  by 
said  contract  in  order  to  entitle  him  to  main- 
tain this  suit,  for  the  evidence  clearly  dis- 
closes that  plaintiff  and  his  wife  did  not 
execute  any  note  or  mortgage,  and  tender 
the  same  to  defendant  until  after  the  time 
at  which  it  is  contended  by  defendant  tbe 
contract  was  abandoned,  and,  if  it  were  con- 
ceded that  the  contract  in  this  case  is  a  con- 
tract wiforceable  In  an  action  for  specific 
performance,  and  that  plaintiff  had  done 
all  that  the  law  required  bim  to  do  in  order 
to  entitle  him  to  such  relief,  still  the  Judg- 
ment of  the  lower  court  would  have  to  be 
affirmed  if  tbe  evidence  fairly  tends  to  es- 
tablish tbe  abandonment  of  the  contract  as 
pleaded  by  defendant.  Tbe  evidence  upon  this 
point  consists   in  the  testimony   of  the   de- 


fendant, who  testified  that  he  said  to  plain- 
tiff In  a  conversation  about  the  23d  day  of  No- 
vember, 1903,  that  they  had  better  call  tbe 
deal  off,  and  tliat  plaintiff  agreed  to  it,  and 
that  defendant  acted  upon  this  agreement, 
and  changed  his  financial  condition  so  tbat 
be  was  unable  to  take  up  the  mortgage  ex- 
isting against  the  land,  whicti,  under  the  con- 
tract, was  to  be  conveyed  to  plaintiff.  This 
testimony  of  defendant  is  very  strongly  con- 
troverted by  plaintiff  and  other  witnesses, 
but  the  trial  court  heard  the  evidence  and 
saw  the  witnesses  who  testified,  and  Is  In 
better  position  to  Judge  of  their  credibility 
and  of  the  weight  of  their  testimony  than 
this  court  is;  and,  since  there  is  SMne  evi- 
dence fairly  tending  to  establish  defendant's 
defense  that  they  had  by  agreement  aban- 
doned the  contract,  this  court  should  not  dis- 
turb the  general  finding  and  Judgment  of 
the  trial  court  In  favor  of  defendant,  for, 
if  the  contract  had  been  abandoned  by  the 
parties  thereto,  an  action  for  specific  per- 
formance of  the  same  would  not  Ue.  26 
Amer.  &  Eng.  Enc.  of  Law  (2d  Ed.)  134. 

We  think  that  the  Judgment  of  the  lower 
court  should  be  affirmed  for  the  further  rea- 
son that  the  evidence  In  this  case  discloses 
without  controversy  that  the  land  agreed  to 
be  conveyed  by  defendant  to  plaintiff  was 
Incumbered  at  the  time  such  agreement  was 
made  by  a  mortgage  to  secure  the  payment 
of  tbe  sum  of  $2,000.  This  mortgage  existed 
as  a  lien  against  the  land  at  the  time  of  the 
institution  of  this  suit,  and  at  tbe  time  of 
the  trial  In  the  lower  court  It  continued  to 
exist,  and  foreclosure  proceedings  had  t>een 
Instituted  thereon.  Defendant  testified  that 
he  was  unable  to  pay  said  mortgage.  By  the 
terms  of  the  agreement  made  between  plain- 
tiff and  defendant,  defendant  agreed  to  con- 
vey to  plaintiff  a  clear  title  by  warranty 
deed,  but  it  appears  tbat  defendant  did  not 
have  a  clear  title  to  the  land  at  the  time  of 
tbe  execution  of  tbe  contract  or  at  the  time 
of  tbe  trial,  and  he  testified,  and  it  is  not 
controverted,  that  he  was  unable  to  pay  the 
mortgage  thereon,  and  tjie  fact  that  fore- 
closure proceedings  were  pending  is  a  cir- 
cumstance corroborating  his  evidence.  Plain- 
tiff seeks  by  this  action  to  obtain  a  clear 
title  to  said  land.  He  prays  in  his  petition 
for  a  conveyance  of  the  land  free  from  all 
incumbrances,  In  accordance  with  the  terms 
and  conditions  of  said  agreement  The  court 
was  powerless  to  order  defendant  to  convey 
a  title  that  he  had  not  The  only  title  de- 
fendant bad  at  tbe  time  of  the  trial  was  an 
incumbered  title,  and,  so  far  as  the  evidence 
discloses,  the  only  title  within  his  power  to 
obtain.  Kennedy  v.  Hazleton,  128  U.  S.  667, 
9  Sup.  Ct  202,  32  h.  Ed.  576 ;  Farrar  et  al. 
V.  Dean,  24  Mo.  16;  Corby  et  al.  v.  Drew 
et  al.,  55  N.  J.  Eq.  387,  36  AtJ.  827;  Snell 
V.  Mitchell,  65  Me.  48.  In  Snell  v.  Mitchell, 
supra,  the  facts  are  somewhat  similar  to  the 
facts  in  the  case  at  bar.  Tbe  father  of  plain- 
tiff, who  was  the  father-in-law  of  defendant 
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In  that  case,  conveyed  one-half  of  the  farm, 
which  plaintiff  attempted  to  have  conveyed 
to  him,  to  defendant,  for  the  consideration 
that  defendant  agreed  to  maintain  Caleb 
Snell  and  wife  dnring  the  remainder  of 
their  lives,  and  defendant  executed  a  mort- 
gage back  to  Caleb  Snell  to  secure  the  per- 
formance of  that  obligation.  The  court,  In 
discussing  the  matter,  said:  "Now,  the  ob- 
ligation which  the  plaintiff  seeks  to  have 
specifically  enforced.  If  It  entitles  blm  to  any 
title  at  all,  ^ititles  him  to  an  unincumbered 
one;  and  he  has  not  signified  his  willing- 
ness to  accept  any  other.  Such  a  title  the 
defendants  cannot  give.  If  the  plaintiff  had 
taken  notice  of  the  fact  that  defendants  could 
not  give  him  an  unincumbered  title,  and  had 
offered  to  take  such  a  title  as  they  could  give, 
this  objection  would  be  obviated."  Had  plain- 
tiff In  the  case  at  bar  elected  to  take  such 
title  as  defendant  could  give  and  bad  pray- 
ed the  court  for  compensation  for  the  defi- 
ciency. It  then  would  have  been  within  the 
jMwer  of  the  court  to  grant  his  prayer  if 
the  court  found  the  facts  In  his  favor,  but 
plaintiff  did  not  so  elect,  but  chose  to  In- 
sist upon  a  conveyance  of  an  unincumbered 
title  which,  under  the  evidence  In  the  case, 
defendant  could  not  give.  Pomeroy's  Equi- 
ty Juris.  831-«23. 
The  Judgment  of  the  trial  court  Is  affirmed. 

WliLIAMS,  C.  J.,  and  DUNN,  TURNER, 
and  KANE,  JJ.,  concurring. 


FORBES  V.  FIRST  NAT.  BANK  OF  ENID. 

(Supreme  Court  of  Oklahoma.     May  15,  1908.) 

1.  Bills  ahd   Notes— Bona  Fide  Holdeb— 
Action— Defense  of  Fraud. 

In  an  action  on  a  negotiable  draft  by  the 
holder  thereof  who  acquired  it  for  value  before 
maturity  without  notice  against  an  indorser 
from  whom  the  draft  was  obtained  by  fraud, 
knowledge  of  such  facts  as  would  put  a  prudent 
man  upon  inquiry  in  reference  to  tlie  draft  is 
not  sumcient  to  defeat  the  right  of  the  holder  to 
recover,  and  the  court  may  direct  a  verdict  in 
favor  of  the  holder,  when  the  circumstances  sur- 
rounding the  transaction  are  not  sufficiently 
strong  for  it  to  be  said  as  a  matter  of  law  that 
bad  faith  may  be  reasonably  inferred  therefrom. 
[EW.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  7,  Bills  and  Notes,  g  1879.] 

2.  Same. 

A  person  who  was  held  ont  by  a  bank  as 
assistant  cashier  while  in  the  control  and  man- 
agement of  the  bank,  in  the  absence  of  the  cash- 
ier from  the  state,  transferred  to  a  second  bank 
a  negotiable  draft  in  part  payment  of  the  bal- 
ance dne  the  second  bank  oy  his  hank  on  the 
day's  dearing.  Held,  that  the  second  bank 
thereby  obtained  sufficient  title  to  the  draft  to 
maintain  an  action  thereon  against  an  indorser 
who  transferred  the  draft  to  the  first  bank. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  7,  Bills  and  Notes,  i  826 ;  vol.  6,  Banks  and 
Banking,  f  260.] 

(Syllabus  by   the   Court.) 

Error  from  District  Court,  Oarfleld  Coun- 
ty;  B.  F.  Burwell,  Judge. 
Action  by  the  First  National  Bank  Of  Bnid 

96  P.— 50 


against  J.  E.  Forbes.    Judgment  for  plaintiff, 
and  defendant  brings  error.    Affirmed. 

This  Is  an  action  brought  by  the  First  Na- 
tional Bank  of  Enid,  Okl.,  against  the  Fourth 
National  Bank  of  Dayton,  Ohio,  Citizens' 
Bank  of  Enid,  Emily  Smith,  J.  E.  Forbes,  and 
R.  h.  Denton,  receiver  of  the  Citizens'  Bank, 
upon  a  draft  drawn  by  the  Fourth  National 
Bank  of  Dayton  on  the  Hanover  National 
Bank  of  New  York  for  the  stim  of  $700  and 
Indorsed  by  Emily  Smith,  Citizens'  Bank  of 
Enid,  and  J.  E.  Forbes.  It  does  not  appear 
that  any  service  was  had  upon  the  Citizens' 
Bank  of  Enid,  or  upon  Emily  Smith,  and  no 
appearance  is  made  for  them  so  far  as  the 
record  discloses.  The  case  was  tried  before  a 
Jury,  and,  after  evidence  was  Introduced  by 
both  parties,  the  court  sustained  a  motion  of 
plaintiff  to  direct  the  Jury  to  return  a  verdict 
for  it  For  convenience  the  First  National 
Bank  of  Enid  will  hereafter  be  referred  to 
as  the  plaintiff,  or  as  the  First  National 
Bank,  and  the  Citizens'  Bank  of  Enid  as 
the  Citizens'  Bank.  On  the  4th  day  of  April, 
1904,  the  Fourth  National  Bank  of  Dayton, 
Ohio,  made  a  draft  for  $700  on  the  Hanover 
National  Bank  of  New  York,  payable  to  the 
order  of  Emily  Smith.  This  draft  was 
brought  to  Enid,  Okl.,  and  on  the  19th  day  of 
April,  1904,  Emily  Smith  indorsed  it  In  blank, 
and  delivered  it  to  J.  E.  Forbes  in  payment 
for  certain  real  estate  purchased  from  him 
on  that  day.  About  4:15  o'clock  p.  m.  of  that 
day  Forbes  deposited  the  draft  in  the  Citi- 
zens* Bank,  and  received  credit  on  his  pass 
book  for  the  amount  thereof.  The  Citizens' 
Bank  was  at  that  time  a  banking  corporation 
organized  under  the  laws  of  the  territory  of 
Oklahoma,  doing  business  at  the  city  of  Bnid, 
Okl.  H.  H.  Watkins  was  its  cashier,  Wm. 
Kennedy,  Its  presid«it,  and  W.  T.  Dugan,  its 
assistant  cashier,  but  the  evidence  does  not 
disclose  that  Dugan  was  a  stoclcboider  in 
the  bank.  On  the  19th  day  of  April,  1904,  as 
agreed  by  the  parties  to  this  action,  the  Citi- 
zens' Bank  was  insolvent.  Watkins,  the 
cashier  of  the  bank,  on  that  day  had  gone 
to  Kansas  City  for  the  purpose  of  securing 
financial  aid  to  tide  him  over  the  difficulties 
then  surrounding  the  Institution.  In  his  ab- 
sence, the  affairs  of  the  bank  were  carried 
on  by  Dugan  as  assistant  cashier.  At  tliat 
time  the  First  National  Bank  was  engaged  in 
the  banking  business,  with  S.  T.  (Joltry  as  its 
president.  On  the  19tb  day  of  April,  1904, 
at  about  the  hour  of  1:30  p.  m.,  there  was  a 
clearance  had  between  the  Citizens'  Bank 
and  the  First  National  Bank,  which  showed 
a  balance  in  favor  of  the  latter  in  the  ram 
of  $4,400.  For  the  purpose  of  paying  this 
balance,  the  Citizens'  Bank  issued  to  the 
First  National  Bank  its  draft  on  the  City 
National  Bank  of  Kansas  City  for  that  sum, 
and  the  draft  was  delivered  to  the  First  Na- 
tional Bank  at  the  time  of  the  clearance. 
Dugan,  the  assistant  cashier  of  the  Citizens' 
Bank,  requested  that  the  draft  should  not  be 
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forwarded  for  collection  until  he  should  see 
the  First  National  Bank  again,  stating  that 
he  was  expecting  a  telegram  from  Kansas 
City  which  might  inform  him  that  the  ac- 
coimt  of  the  Citizens'  Bank  had  been  changed 
from  the  City  National  Bank  of  Kansas  City. 
About  4:45  p.  m.  of  that  day,  Dugan  not  hav- 
ing given  the  First  National  Bank  any  fur- 
ther Information  relative  to  the  draft  for 
$4,400,  Goltry,  president  of  the  First  National 
Bank,  took  the  draft  to  the  Citizens'  Bank 
and  Inquired  of  him  whether  he  bad  heard 
from  Kansas  City,  and  whether  the  First 
National  Bank  should  remit  the  draft,  and, 
on  being  informed  that  he  had  not  heard 
from  Kansas  City,  Goltry  asked  that  the  Citi- 
zens' Bank  make  some  other  arrangement  for 
settlement  of  the  balance  due  the  First  Na- 
tional Bank  on  the  day's  clearing.  Dugan 
delivered  to  Goltry  in  payment  of  said  bal- 
ance all  the  checks  and  drafts  the  Citizens' 
Bank  had  received  that  day,  amounting  to 
the  sum  of  $3,200.  The  items  delivered  by 
him  to  Goltry  included  the  draft  involved  In 
this  action.  To  secure  the  remainder  of  the 
f4,400,  Goltry  took  some  form  of  dueblll  or 
cashier's  check,  signed  by  Dugan,  as  assistant 
cashier,  and  took  as  collateral  a  United 
States  bond  for  the  sum  of  $500,  and  a  note 
for  fl.OOO  executed  by  the  Eftild  Wholesale 
Grocery  Company  In  favor  of  the  Citizens' 
Bank.  Goltry  then  returned  the  draft  on 
the  bank  in  Kansas  City.  This  transaction 
occurred  on  Tuesday.  On  Saturday  prior 
thereto  a  draft  was  issued  by  the  Citizens' 
Bank  for  the  sum  of  $1,800  In  favor  of  the 
First  National  Bank,  which  was  forwarded 
by  the  First  National  Bank  to  its  correspond- 
ent in  Kansas  City.  On  the  Monday  fol- 
lowing, being  the  18th  day  of  April,  1904,  this 
draft  was  presented  for  payment,  which 
was  refused,  and  the  draft  went  into  the 
hands  of  a  notary  public  for  the  purpose  of 
being  protested.  Of  this  fact  Goltry,  the 
president  of  the  First  National  Banit,  was 
notified  by  wire,  but  later  on  the  same  day 
the  draft  was  taken  from  the  hands  of  the 
notary  public  and  was  paid.  After  receiving 
the  telegram  on  Monday  to  the  effect  that 
his  draft  had  been  placed  in  the  hands  of 
a  notary  public  for  protest,  Goltry  called 
upon  Watkins,  cashier  of  the  Citizens'  Bank, 
and  offered  his  assistance  to  tide  the  Citizens' 
Bank  over  its  financial  embarrassment,  but 
was  assured  by  Watkins  that  the  assistance 
was  not  needed.  Some  time  during  the  night 
of  April  19th,  or  on  the  morning  of  the  20th, 
the  assistant  cashier  of  the  Citizens'  Bank 
notified  the  bank  commissioner  of  the  condi- 
tion of  the  bank,  and  on  the  morning  of  the 
20th  the  bank  went  into  the  hands  of  the 
bank  commissioner.  Early  on  the  morning  of 
the  20th  day  of  April  Forbes  learned  of  the 
failure  of  the  Citizens'  Bank,  and  stopped 
•payment  of  the  $700  draft  siied  pn  In  this 
action.  Upon  the  verdict  of  the  Jury  di- 
rected by  tlie  court,  judgment  was  rendered 
in.  favor  of  plaiutUt  against  the  Citizens' 


Bank,  Its  receiver,  and  J.  E.  Forbes.  The 
case  is  brought  to  this  court  on  appeal  by  J. 
E.  Forbes. 

Manatt  &  Sturgis,  for  plaintiff  In  error. 
Charles  West  and  Wlnfleld  Scott,  for  defend- 
ant In  error. 

HAYES,  J.  (after  stating  the  facts  as 
above).  It  Is  admitted  that  the  Citizens' 
Bank  was  insolvent  at  the  time  It  obtained 
the  draft  from  Forbes.  There  Is  evidence  suf- 
ficient to  go  to  the  jury  to  the  effect  that  the 
officers  of  the  bank  knew  It  was  Insolvent  at 
that  time,  and  that  the  president  of  the  First 
National  Bank  bad  knowledge  at  the  time  it 
obtained  the  draft  from  the  Citizens'  Bank 
that  the  Citizens'  Bank  was  in  a  falling  con- 
dition, and  that  it  had  knowledge  that  the 
Citizens'  Bank  had  acquired  the  draft  on 
the  same  day  the  draft  was  transferred  to  It 
by  Dugan,  but  there  is  no  evidence  that  the 
president  of  the  First  National  Bank  or  any 
other  officer  of  the  bank  had  any  knowledge 
of  how  the  Citizens'  Bank  had  acquired  the 
draft  from  Forbes,  or  that  it  had  acquired  It 
from  Forbes.  The  draft  in  question  la  a  ne- 
gotiable instrument  In  the  strictest  sense.  It 
was  acquired  by  the  First  National  Bank  for 
value  before  maturity.  It  was  accepted  by 
the  First  National  Bank  in  part  payment  of 
the  balance  due  it  by  the  Citizens'  Bank  on 
the  clearance  of  that  day.  The  doctrine  that 
the  receiving  of  a  negotiable  instrument  in 
payment  of  or  as  security  for  a  pre-existing 
debt  is  receiving  it  for  a  valuable  considera- 
tion is  supported  by  the  weight  of  authori- 
ties of  both  the  state  and  federal  courts  of 
the  Union.  Swift  v.  Tyson.  16  Pet  (U.  S.)  1, 
10  L.  Ed.  865;  Norton  on  Bills  and  Notes, 
294;  1  Daniel  on  Negotiable  Instruments, 
par.  184 ;  Winfield  National  Bank  v.  McWil- 
llams,  9  Okl.  493,  60  Pac.  229.  PlaintifTs  pos- 
session of  the  draft,  indorsed  by  the  payee  in 
Blank,  was  prima  facie  evidence  that  It  ac- 
quired the  same  In  good  faith  for  value  In 
the  usual  course  of  business  before  maturity, 
but,  when  Forbes  introduced  evidence  tend- 
ing to  show  that  the  draft  had  been  obtained 
from  him  by  the  Citizens'  Bank  at  a  time 
wlien  it  was  insolvent  and  the  officers  there- 
of knew  it  was  insolvent,  established  such 
fraud  in  the  Citizens'  Bank's  obtaining  said 
draft  from  Forbes  that  the  burden  of  proof 
then  shifted  to  the  First  National  Bank  to 
show  it  had  acquired  the  draft  in  good  faith 
for  value  in  the  usual  course  of  business. 
However,  if  plaintiff  thereafter  established 
that  it  received  the  draft  for  value  In  the 
usual  course  of  business,  and  under  circum- 
stances that  did  not  operate  as  constructive 
notice  of  the  fraud  by  which  Forbes  had  been 
induced  to  part  with  it,  then  the  burden  of 
proof  was  upon  Forbes  to  prove  actual  notice 
of  fraud.  1  Daniel  on  Negotiable  Instru- 
ments, 812,  815,  819 ;  Winfield  National  Bank 
v.  McWllliams,  supra.  There  was  no  proof 
that  .plaintiff  had  actual   notice  of   fraud 
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practiced  upon  Forbes  by  the  Citizens*  Bank 
In  acquiring  said  draft.  The  fact  that  the 
president  of  the  First  National  Bank  may 
hare  had  knowledge  that  the  Citizens'  Bank 
was  In  a  failing  condition  does  not  prove  no- 
tice to  It  of  the  frand  of  the  Citizens'  Bank 
In  procuring  the  draft  In  question  from 
Forbes.  Plaintiff,  by  showing  that  it  was  a 
purchaser  for  value  before  maturity  of  said 
draft,  established  Its  right  to  recover  there- 
on, unless  such  right  be  defeated  by  proof 
of  notice  of  the  equities  of  Forbes  or  of  Its 
bad  faith.  In  Atlas  National  Bank  v.  Holm 
et  al.,  71  Fed.  489,  19  C.  C.  A.  94,  the  United 
States  Circuit  Court  of  Appeals  of  the  Sev- 
enth Clrcnlt  said:  "There  has  been  a  con- 
trariety of  rulings  on  the  subject,  but  the 
weight  of  authority  has  long  been  (in  the 
federal  courts,  certainly  since  Swift  v.  Tyson, 
16  Pet.  [U.  S.]  1,  10  L.  Ed.  805)  that  one  who 
takes  an  assignment  of  commercial  paper  be- 
fore maturity,  paying  value,  without  notice 
of  Infirmity  In  the  title  or  consideration,  Is 
deemed  a  good  faith  purchaser,  and  that,  to 
deprive  him  of  that  character.  It  is  not 
enough  that  he  neglected  to  make  the  inquiry 
which  under  the  circumstances  a  prudent 
man  would  or  ought  to  have  made." 

It  is  contended  by  plaintiff  in  error  that 
the  conduct  of  Goltry  In  going  to  the  Citizens' 
Bank  after  banking  hours  and  obtaining  the 
draft  in  question,  and  the  other  Items  of  re- 
mittance which  bad  been  received  by  the  Citi- 
zens' Bank'  during  that  day  and  the  govern- 
ment bond  and  a  note  in  settlement  of  the 
balance  due  by  the  Citizens'  Bank  to  the 
First  National  Bank,  when  Ooltry  had  knowl- 
edge that  the  Citizens'  Banic  was  In  a  falling 
condition,  and  that  It  had  acquired  said 
draft  on  that  day,  establishes  the  bad  faith 
of  the  plaintiff  in  taking  the  draft.  He  con- 
tends that  the  circumstances  under  which  the 
draft  was  obtained  were  such  as  should  have 
created  a  suspicion  In  the  mind  of  Goltry, 
and  put  him  upon  Inquiry,  and  that  his  not 
having  made  Inquiry  of  the  assistant  cashier 
'  of  the  Citizens'  Bank  as  to  how  he  obtained 
the  draft  establishes  the  bad  faith  of  the 
plaintiff.  We  think  this  contention  not  well 
founded,  for  It  has  become  the  weii-establish- 
ed  rule  in  the  federal  courts  of  the  Union 
and  In  the  greater  number  of  state  courts 
that  suspicion  of  defect  of  title  or  even  gross 
negligence  on  the  part  of  a  taker  of  a  nego- 
tiable instrument  will  not  defeat  his  title. 
■  Atlas  National  Bank  v.  Holm  et  al.,  supra ; 
Murray  v.  Lardner,  2  Wall.  (U.  8.)  110.  17  L. 
Ed.  857;  Hotchklss  v.  National  Banks, 21  Wall. 
(U.  8.)  354,  22  L.  Ed.  645;  Clark  t.  Evans 
et  al.,  66  Fed.  263,  13  C.  C.  A.  4.'«;  Goodman 
•V.  Slmonds,  20  How.  (U.  S.)  343,  15  L.  Ed. 
934;  1  Daniel  on  Negotiable  Instruments,  766. 
In  Murray  ▼.  Lardner,  supra,  Mr.  Justice 
Swayne,  speaking  for  the  court,  said:  "The 
possession  of  such  paper  carries  the  title 
with  It  to  the  holder-:  The  possession  and 
-title  -Hitt  one  and  Inseparable.'     The  party 


who  takes  it  before  due  for  a  valuable  con- 
sideration, without  knowledge  of  any  defect 
of  title,  and  in  good  faith,  holds  It  by  a  title 
valid  against  all  the  world.  Suspicion  of  de- 
fect of  title  or  the  knowledge  of  circum- 
stances which  would  excite  such  suspicion  in 
the  mind  of  a  prudent  man,  or  gross  negli- 
gence on  the  part  of  the  taker,  at  the  time 
of  the  transfer,  will  not  defeat  his  title. 
That  result  can  be  produced  only  by  bad 
faith  on  his  part.  The  burden  of  proof  lies 
on  the  person  who  assails  the  right  claimed 
by  the  party  In  possession.  Such  is  the  set- 
tled law  of  this  court,  and  we  feel  no  disposi- 
tion to  depart  from  it  The  rule  may  per- 
haps be  said  to  resolve  Itself  into  a  question 
of  honesty  or  dishonesty,  for  guilty  knowl- 
edge and  willful  Ignorance  alike  involve  the 
result  of  bad  faith."  In  Goodman  v.  Harvey, 
4  Ad.  &  El.  870,  It  was  held  that  gross  negli- 
gence might  be  evidence  tending  to  show 
mala  fides  and  as  such  admissible,  but  that 
it  did  not  in  Itself  amount  to  proof  of  mala 
fldes,  and  was  not  sufficient  to  deprive  the 
holder  of  his  right  to  recover.  In  Hamilton 
V.  Vought,  34  N.  J.  Law,  187,  It  was  held  that, 
when  mala  fldes  is  the  point  of  inquiry,  sus- 
picious circumstances  must  be  of  substantial 
character,  and.  If  such  circumstances  do  not 
appear,  the  court  can  arrest  the  inquiry,  and 
that  the  circumstances  must  be  strong  so  that 
bad  faith  can  be  reasonably  Inferred.  The 
court  in  that  opinion  used  this  language:  "To 
preserve  the  negotiability  of  commercial  pa- 
per and  guard  the  interest  of  trade.  It  is  ab- 
solutely necessary  that  large  power  should  be 
placed  In  the  judicial  hand  when  the  ques- 
tion arises  as  to  what  facts  are  sufficient  to 
defeat  the  claim  of  the  holder  of  a  note  or 
bill  which  has  been  taken  before  maturity, 
and  for  which  value  has  been  paid.  It  Is  only 
in  this  mode  that  the  requisite  stability  in 
transactions  of  this  kind  can  be  retained." 
The  circumstances  that  surround  the  trans- 
fer of  the  draft  in  this  suit  by  the  Citizens' 
Bank  to  the  plaintiff  tend  to  prove  that  the 
Iilaiutlff  had  knowledge  of  the  failing  con- 
dition of  the  bank,  but  these  circumstances 
are  not  sufficient  to  fasten  upon  the  plaintiff 
a  strong  suspicion  that  the  draft  in  question 
had  l)een  fraudulently  obtained.  There  are 
various  ways  by  which  this  draft  could  have 
been  acquired  by  the  Citizens'  Bank  on  the 
day  of  Its  failure  and  been  obtained  without 
fraud.  It  could  have  been  delivered  to  the 
bank  In  payment  of  an  Indebtedness.  The 
bank  could  have  paid  cash  for  It.  The  bank 
could  have  given  exchange  on  other  banks 
for  It.  There  was  nothing  In  the  face  of  the 
draft  to  indicate  that  Forbes  had  any  Interest 
therein.  He  had  delivered  the  same  to  the 
bank  as  a  negotiable  Instrument.  It  wa^ 
within  his  power.  If  he  had  so  desired,  to 
have  indorsed  the  same  for  collection  and 
deposited  It,  and  thereby  have  given,  notice  to 
all  into  whose  hands  the  draft  should  com'e 
that  he  bad  an  interest  In  the  same,  but  be 
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did  not  do  so.  He  placed  It  within  the  power 
of  the  Citizens'  Banlc  to  transfer  It  as  a  nego- 
tiable instrument,  and  to  treat  It  as  Its  prop- 
erty. If  one  of  two  equally  Innocent  persons 
must  suffer  from  the  wrong  conduct  of  a 
third  person,  the  one  who  places  It  within  the 
power  of  the  third  person  to  commit  the 
wrong  should  suffer.  There  Is  not  the  slight- 
est evidence  In  the  record  that  Goltry  had 
any  knowledge  whatever  of  how  the  bank 
had  obtained  the  draft  from  Forbes,  nor 
was  there  evidence  to  Impute  to  him  guilty 
knowledge  of  such  facts  or  willful  ignorance 
thereof.  The  fact  that  the  evidence  may  show 
that  Goltry  had  such  knowledge  as  might 
hare  made  him  suspicious  that  the  Citi- 
zens' Bank  was  in  a  failing  condition,  and 
that  he  acted  diligently  in  an  effort  to  collect 
the  balance  due  by  the  Citizens'  Bank  to 
plaintiff,  does  not  prove  bad  faith.  This  be 
had  a  right  to  do,  and  the  evidence  must 
show,  In  order  to  defeat  a  recovery,  that  the 
plaintiff  bank  knowingly  participated  in  the 
perpetration  of  fraud  upon  Forbes  by  the  Cit- 
izens' Bank,  or  that  It  did  so  In  willful  ig- 
norance. It  was  held  by  the  Court  of  Ap- 
peals of  New  Tork,  In  Magee  v.  Badger  and 
Another,  34  N.  Y.  247,  9  Am.  Dec.  G91,  that 
the  duty  or  act  of  Inquiry  does  not  rest  upon 
the  purchaser  of  commercial  paper  to  avert 
the  imputation  of  bad  faith.  The  rights  of 
the  bolder  are  to  be  determined  by  the  simple 
test  of  honesty  and  good  faith,  and  not  by  the 
Issue  as  to  bis  Intelligence  or  Ignorance.  Bo- 
na fides  is  defined  In  Norton  on  Bills  and 
Notes,  p.  306,  In  the  following  language: 
"  'Bona  fides'  or  'good  faith'  Is  a  term  used 
as  a  mere  distinction  from  'mala  fides,'  or  'bad 
faith.'  If  paper  be  purchased  without  any- 
thing which  the  law  can  construe  Into  notice. 
It  Is  spoken  of  as  being  purchased  in  good 
faith.  Where,  on  the  contrary,  the  purchaser 
has  what  the  law  construes  to  be  notice  of 
defects  or  equities,  then  be  is  a  purchaser  In 
bad  faith,  and  can  secure  to  himself  none  of 
the  advantages  given  to  the  bona  fide  pur- 
chaser; but  bad  faith  means  nothing  more 
than  participation  in  the  fraud,  and  resolves 
Itself  Into  a  question  of  honesty  or  dishones- 
ty, for  guilty  knowledge  and  willful  igno- 
rance alike  involve  the  result  of  bad  faith." 
Tiedeman  on  Bills  and  Notes,  p.  25C,  In  speak- 
ing of  the  two  different  rules  that  have  pre- 
vailed In  the  courts  upon  what  constitutes  a 
bona  flde  holder,  uses  this  language:  "But 
the  great  weight  of  authority  in  this  country, 
as  well  as  reason,  supports  the  contrary  doe- 
trine,  that  the  bona  flde  character  of  a  holder 
can  be  destroyed  only  by  proof  of  participa- 
tion in  or  actual  knowledge  of  the  fraudulent 
or  Illegal  character  of  the  Instrument." 

It  Is  contended  by  plaintiff  in  error  that  by 
his  IntrodiKlng  evidence  that  the  possession 
of  the  note  by  the  Citizens'  Bank  had  been 
obtained  from  him  by  fraud,  thereby  shift- 
ing the  burden  to  the  plaintiff  to  show  that 
he  was  a  bona  flde  holder  for  value,  the 
toort  was   precluded  from   Instructing   the 


Jury  to  return  a  verdict  In  favor  of  plalntUf. 
We  cannot  agree  with  this  contention  of 
plaintiff  in  error.  It  is  true  that,  when  the 
maker  or  Indorser  of  a  negotiable  lustnuueut 
establishes  that  the  execution  or  transfer 
of  the  same  was  procured  by  fraud,  he  prima 
fade  establishes  a  defense  until  overcome  by 
evidence  of  the  holder  of  the  instrument  that 
be  Is  a  purchaser  for  value  before  maturity 
In  good  faith,  and,  upon  his  doing  so,  the 
burden  of  proving  notice  of  the  fraud  Is  then 
shifted  to  the  defendant  There  being  no  tes- 
timony in  this  case  that  the  First  National 
Bank  had  notice  of  the  fraud  practiced  by 
the  Citizens'  Bank  upon  the  defendant, 
Forbes,  in  the  procuring  of  the  draft  In 
controversy,  and  It  having  been  established 
that  the  First  National  Bank  paid  full  value 
for  the  draft  before  maturity,  defendant's  de- 
fense Is  reduced  to  one  of  bad  faith,  on  the 
part  of  the  First  National  Bank,  and,  since 
the  evidence  Introduced  does  not  establish 
bad  faith,  it  was  within  the  power  of  the 
court  to  direct  a  verdict  "The  question  Is 
one  simply  of  good  faith  In  the  purchaser; 
and,  unless  the  evidence  makes  out  a  case 
upon  which  the  Jury  would  be  authorized  to 
find  fraud  or  bad  faith  in  the  purchaser,  it 
is  the  duty  of  the  court  to  direct  a  verdict 
for  the  holder."  Norton  on  Bills  and  Notes. 
303. 

It  Is  further  contended  by  the  plaintiff  In 
error  that  the  First  National  Bank  obtained 
no  title  in  the  draft  In  controversy,  for  the 
reason  that  Dngan,  the  assistant  cashier,  by 
whom  It  was  transferred  to  the  plaintiff,  bad 
no  authority  to  transfer  the  same  to  it  The 
evidence  is  tliat  Dugan  was  the  assistant 
cashier  of  the  bank ;  that  on  the  19th  day  of 
April,  1904,  when  the  transaction  betweoi  tbe 
Citizens'  Bank  and  the  First  National  Bank 
took  place,  he  was  In  active  management  and 
control  of  the  bank  as  asBistant  cashier,  in 
the  absence  of  the  cashier  from  the  territory. 
Smith  T.  Lawson  et  al..  18  W.  Va.  212,  41 
Am.  R^.  688,  has  been  cited  by  plaintiff  in 
error  as  decisive  of  the  contention  he  urges. 
The  facts  in  that  case  were  that  in  tbe  year 
1866  Anthony  Lawson  drew  a  note  payable 
to  the  order  of  James  A.  NIghbert,  which  was 
Indorsed  by  NIghbert  to  tbe  Branch-Bank  of 
Virginia  at  Charleston.  The  indorsement  of 
the  note  to  the  Branch-Bank  of  Virginia  at 
Charleston  was  for  the  accommodaticm  of 
both  the  drawer  and  the  indorser,  NIghbert 
This  note  was  after  maturity  assigned  by 
James  C.  McFarland,pre8identof  the  Branch- 
Bank  of  Virginia,  at  Charleston,  with  a  num- 
ber of  other  notes,  to  Isaac  N.  Smith  for  a 
valuable  consideration,  and  was  delivered 
to  him  without  any  ii  orsemeut  thereon,  ex- 
cept the  blank  Indorsement  of  the  payee, 
NIghbert  Afterwards  money  was  deposited 
by  NIghbert  with  the  bank  of  Virginia  at 
Charleston  in  tbe  sum  of  $3,100,  with  which 
to  pay  this  note.  NIghbert,  who  made  the 
deposit  of  the  mosey,  did  not  know  at  the 
time  he  made  same  that  the  note  liad  been 
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asRlj^ned  to  Smith.  Suit  was  brought  by 
Smltb  against  Lawsoa  and  Nlghbert  for  the 
recovery  of  tbe  amount  of  the  note,  and  It 
was  held  by  the  court  that  McFarland,  the 
president  of  the  Branch-Bank  of  Virginia, 
at  Charleston,  was  without  authority  to  make 
the  assignment,  and  that  Smith  obtained  no 
title,  and  therefore  could  not  recover  against 
defendants.  But  the  facts  upon  which  the 
court  made  this  finding  are  quite  different 
from  the  facts  in  the  case  at  bar.  In  that 
case  the  consideration  for  which  the  presi- 
dent of  the  Bank  at  Charleston  assigned  tbe 
note  to  Nlghbert,  with  other  notes  of  the 
bank,  was  the  payment  of  bank  notes  issued 
by  the  Bank  of  Virginia  In  the  sum  of  $27,182, 
payable  at  Richmond,  and  at  various  other 
branches  of  said  bank,  and  In  payment  of 
the  som  of  $1,900  on  notes  payable  at  tbe 
Branch-Bank  of  Virginia,  at  Charleston.  It 
bad  not  been  the  custom  of  the  bank  at 
Charleston  to  take  up  and  pay  tbe  notes 
of  the  Bank  of  Vlrgrinia  payable  at  Its  other 
branches.  Of  this  fact  Smith  was  advised 
at  the  time,  and  in  the  written  assignment 
made  by  the  president  of  the  bank  at  Charles- 
ton to  Smith  of  the  note  Involved  In  that 
action  It  is  stated  by  the  president  that  he 
did  not  admit  the  right  of  Smith  to  present 
the  notes  of  the  Bank  of  Virginia  payable  at 
Richmond  and  other  branches  of  the  bank 
to  the  bank  at  Charleston,  and  the  language 
of  that  assignment  clearly  advised  Smith  of 
the  lack  of  authority  of  the  president  of  tbe 
bank  to  assign  the  notes,  and  advised  him 
that  it  was  an  imusual  transaction  of  tbe 
bank.  It  further  appeared  from  tbe  evi- 
dence that  the  directors  of  tbe  bank,  up  to 
the  time  the  suit  was  brought  by  Smith 
against  Lawson,  had  never  been  advised  of 
the  action  of  Its  president,  assigning  tbe 
note,  and  bad  never  confirmed  such  action. 
That  was  a  transaction  by  an  officer  of  the 
bank  not  authorized  by  law,  and  out  of  tbe 
usual  course  of  business  of  tbe  bank,  to  wit, 
paying  off  notes  of  the  principal  bank  of 
Virginia  that  were  made  payable  at  other 
branches  of  tbe  bank,  by  assigning  tbe  prom- 
issory notes  of  the  Branch-Bank,  done  upon 
threatened  litigation.  Smith,  the  holder  of 
said  note,  threatened  to  attach  the  assets 
of  tbe  Branch-Bank  at  Charleston  unless  the 
president  made  some  settlement  of  the  notes 
held  by  bim;  but  tbe  facts  In  tbe  case  at 
bar  do  not  present  this  condition.  Dugan, 
who  was  held  out  by  the  bank  as  assistant 
cashier,  authorized  to  do  the  necessary  acts 
In  the  management  and  control  of  the  bank, 
transferred  the  draft  involved  in  this  suit  in 
a  transaction  that  occurred  dally  tn  tbe  busi- 
ness affairs  of  the  bank.  The  evidence  shows 
that  on  each  day  tbe  balances  due  on  clear- 
ings by  tbe  Citizens'  Bank  to  other  banks 
were  settled  by  that  bank.  Tbe  method  of 
settlement  was,  as  a  rule,  to  give  a  draft 
on  the  correspondent  of  tbe  Citizens'  Bank  at 
Kansas  City.  The  making  settlement  by  the 
assistant  cashier  of  the  balance  due  by  tbe 


Citizens'  Bank  to  tbe  First  National  Bank 
of  the  day's  clearing  was  not  an  unusual 
transaction  of  the  bank,  and  not  unlike  Its 
dally  transactions,  except  for  the  fact  that 
it  was  not  made  until  after  l>anklng  hours, 
and  that  the  payment  was  made  in  bills  of 
exchange  owned  by  tbe  bank,  Instead  of  a 
draft  on  the  correspondent  at  Kansas  City. 
To  say  that  the  assistant  cashier,  Dugau,  had 
power  to  Issue  a  draft  upon  tbe  bank  at  Kan- 
sas City  for  the  balance  due  the  First  Nation- 
al Bank  on  tbe  day's  clearing,  and  yet  would 
not  have  power  to  settle  such  balance  by  pay- 
ment of  money  to  the  First  National  Bank 
or  by  transferring  to  the  First  National  Bank 
negotiable  instruments  of  the  character  of  the 
one  sued  upon  In  this  action,  is  an  effort  to 
make  a  distinction  without  a  difference. 

There  is  this  further  distinction  between 
tbe  facts  of  tbe  case  at  bar  and  of  the  facts 
In  the  case  of  Smith  v.  Lawson  et  al.,  supra. 
In  this  case  the  Citizens'  Bank  received  the 
benefits  of  the  transaction  and  retained  those 
benefits,  and  in  the  answer  of  the  Citizens' 
Bank  and  of  its  receiver  it  Is  admitted  that 
the  draft  In  this  action  was  assigned  on  the 
19th  day  of  April,  1904,  by  tbe  Citizens'  Bank 
to  the  plaintiff  for  value,  thereby  admitting 
tbe  authority  of  Dugan  to  assign  the  draft. 
We  recognize  that  this  admission  made  in  the 
separate  answer  of  the  Citizens'  Bank  and 
its  receiver  is  not  binding  upon  tbe  defend* 
ant,  Forbes ;  but  Is  to  be  considered  In  con- 
nection with  the  evidence  In  the  case  as  an 
act  of  the  bank  and  Its  representatives  rec- 
ognizing the  authority  of  Dugan  to  act  as 
he  did  act  upon  the  day  the  draft  was  as- 
signed to  plaintiff.  Our  attention  has  also 
been  called  to  the  case  of  Potter  v.  Mer- 
chants' Bank  of  Albany,  28  N.  Y.  641,  86  Am. 
Dec.  273,  as  supporting  the  theory  of  de- 
fendant that  the  First  National  Bank  could 
obtain  no  title  to  the  draft  by  the  transfer 
made  by  Dugan.  That  was  an  action  In  the 
nature  of  trover  brought  by  plaintiff,  Potter, 
as  receiver  for  the  Bank  of  Medina,  against 
the  Merchants'  Bank  of  Albany,  for  the  con- 
version of  a  promissory  note  for  $3,000.  The 
facts  In  that  case  which  distinguish  It  from 
the  case  at  bar  are  well  stated  in  that  part 
of  tbe  opinion  which  we  quote:  "It  appeared 
on  tbe  trial  that  for  10  years  prior  to  tbe 
1st  of  June,  1861,  the  defendant  had  been 
the  collecting  agent  of  tbe  Medina  Bank; 
that  the  notes  of  the  latter  bank  were  sent 
to  tbe  former  for  collection,  and  when  col- 
lected were  credited  on  its  books  to  the 
Bank  of  Medina,  the  latter  drawing  on  it 
from  time  to  time,  and  the  drafts  being  char- 
ged against  the  Medina  Bank,  in  account. 
On  June  3,  1861,  C.  J.  Beach,  a  clerk  in  the 
Medina  Bank,  whilst  in  charge  of  the  bank, 
pursuant  to  tbe  directions  of  Jobn  M.  Ken- 
nan,  the  cashier,  but  without  any  authority 
from  either  the  president  or  cashier  so  to 
do,  inclosed  the  note  in  question  to  the  Mer- 
chants' Bank  of  Albany,  and  directed  it  to 
be  placed  to  tbe  credit  of  the  Medina  Bank. 
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*  •  •  The  note  was  received  by  the  de- 
fendant, but  Its  cashier  refuged  to  enter  the 
same  for  discount.  He  did,  howerer,  enter 
it  for  collection ;  and  on  the  5th  wrote  to 
the  Medina  Bank,  acknowledging  the  receipt 
of  the  note,  but  stating  that  It  had  not  been 
Indorsed  by  the  bank,  complaining  of  It  as  a 
strange  proceeding,  and  demanding  authority 
to  treat  It  as  the  property  of  the  bank.  No 
such  authority  was  ever  given."  In  that 
case  the  holder  of  the  note  was  not  a  bona 
flde  holder,  and  It  was  denied  by  the  Bank 
of  Medina  that  the  person  acting  as  assistant 
cashier  had  been  given  authority  by  either 
the  president  or  the  cashier  of  the  bank  to 
deliver  the  note  to  the  holder  thereof.  The 
indorsement  on  the  note  was  to  the  holder 
notice  that  the  transaction  was  an  unusual 
one,  that  there  was  something  strange  about 
the  transaction,  and  the  Merchants'  Bank  of 
Albany  asked  for  authority  from  the  Medina 
Bank  to  tr^at  the  note  as  its  property  which 
authority  was  not  given.  It  was  not  shown 
that,  In  the  transaction  of  the  business  of  the 
bank  It  became  necessary  for  Beach,  acting 
in  the  capacity  of  general  manager  in  the 
absence  of  the  cashier,  to  discount  the  note  to 
the  Merchants'  Bank  of  Albany,  or  for  him 
to  depart  from  the  course  that  had  l)een 
practiced  by  the  bank  for  10  years  prior 
thereto  in  sending  notes  to  said  bank  for 
collection  only;  whereas,  in  the  case  at  bar, 
the  plaintiff  is  the  holuer  of  the  draft  for 
value,  having  obtained  it  from  the  assistant 
cashier  of  the  Citizens'  Bank  in  a  transaction 
that  dally  occurred  between  said  banks,  and 
received  it  without  any  notice  whatever  of 
Forbes'  equities  or  of  Dugan's  lack  of  au- 
thority to  make  such  transfer,  and  the  bank 
itself,  acting  through  its  receiver,  in  its  an- 
swer admits  the  authority  of  Dugan  to  make 
such  transfer. 

A  careful  review  of  the  record  discloses 
no  error  for  which  the  case  should  be  revers- 
ed, and  the  judgment  of  the  lower  court  is 
affirmed. 

WILLIAMS,  C.  J.,  and  DUNN,  TUBNEH, 
and  KANE,  JJ.,  concurring. 


FIBST  NAT.  BANK  OF  SALLISAW  t. 
BARBOUR. 
(Supreme  Court  of  Oklahoma.     May  15,  1908.) 
Replevin— Pleading— Answer. 

Under  the  practice  and  procedure  act  of  the 
state  of  Arkansas  in  force  in  the  Indian  Terri- 
tory prior  to  statehood,  ail  that  was  necessary, 
in  order  to  enable  the  defendant  in  replevin  to 
prove  any  defense  he  may  have  had,  was  to  deny 
specifically  all  the  allegations  of  the  plaintiff's 
complaint. 

(Syllabus  by  the  Court.) 

Appeal  from  the  United  States  Court  for 
the  Central  District  of  the  Indian  Territory, 
Sitting  at  Potean;  William  H.  H.  Clayton, 
Judge. 

Action  by  the  First  National  Bank  of  Salli- 


saw  against  D.  P.  Barbour.     Judgment  for 
defendant,  and  plaintiff  appeals.     Affirmed. 

Fowler  &  Bolger  and  Malcolm  E.  Rosser, 
for  appellant.    Day  &  Buckley,  fur  api)elle«. 

KANE,  J.  This  was  an  action  in  replevin 
brought  by  the  appellant,  plaintiff  below,, 
against  the  api>ellee,  defendant  t)elow,  to  re- 
cover possession  of  certain  personal  proper- 
ty for  the  purpose  of  selling  the  same  under 
a  power  of  sale  contained  In  a  chattel  mort- 
gage executed  by  the  defendant  to  the  plain- 
tiff. The  complaint  and  affidavit  in  replevin 
were  in  the  usual  form.  The  answer,  after 
speclflcally  denying  every  material  allegation 
of  the  complaint,  proceeds  as  follows:  "De- 
fendant admits  that  he  executed  to  plaintiff 
a  mortgage  November  1,  1902,  as  security  for 
a  note  of  even  date  therewith  for  ?320,  but 
defendant  alleges  that  he  has  paid  said 
note  In  full,  thereby  releasing  said  mortgage. 
Defendant  further  alleges  that  said  note  was 
executed  for  money  borrowed  from  said  plain- 
tiff, and  that  said  plaintiff  charged  and  col- 
lected thereon  a  usurious  rate  of  interest,  to 
wit,  $190  for  two  years,  which  said  amount 
Is  more  than  by  law  permitted  to  be  diarged. 
Defendant,  therefore,  alleges  that  said  mort- 
gage has  been  dischat^ed  by  reason  of  the 
payment  of  the  indebtedness  secured  there- 
by ;  and,  second,  for  the  reason  of  said  tak- 
ing of  usurious  interest."  A  demurrer  to  the 
plea  of  usury  was  sustained,  and  that  part 
of  the  answer  cuts  no  further  figure  In  the 
case. 

At  the  trial,  which  was  to  a  Jury,  the 
plaintiff  introduced  In  evidence  two  promis- 
sory notes,  one  executed  by  the  appellee  in- 
dividually, and  one  executed  by  him  as  surety 
for  Allen  Bell,  and  the  chattel  mortgage  un- 
der which  it  claimed  right  of  possession,  and 
rested.  The  defendant  introduced  evidence 
tending  to  prove  that  before  the  commence- 
ment of  this  cause  he  had  paid  his  individual 
note  in  the  following  manner:  That  he  had 
given  the  plaintiff  certain  collateral  notes. 
to  secure  the  payment  of  said  personal  note, 
and  he  had  instructed  the  makers  of  the 
notes  given  as  collateral  to  pay  them  at  the 
First  National  Bank  of  Salllsaw,  the  appel- 
lant, and  to  tell  the  bank  to  apply  the  pay- 
ments so  made  on  his  (the  appellee's)  per- 
sonal note.  Several  of  the  makers  of  notes 
given  as  collateral  testified  that  they  paid 
their  notes  as  Instructed  by  the  appellee,  and 
informed  the  bank  as  to  the  application  of 
such  payments.  There  was  further  evidence 
to  the  effect  that  the  bank,  instead  of  ^Hew- 
ing the  instructions  given  In  relation  to  ap- 
plying payments  on  the  personal  note  of  ap- 
pellee, applied  the  amounts  paid  on  the  col- 
lateral on  the  Bell  note,  on  which  he  was 
surety.  Appellee  also  testified  that  he  was- 
not  to  pay  the  Allen  Bell  note;  that  when 
Bell  ran  off  In  debt  to  the  bank,  the  ap- 
pellee was  about  to  attach  his  property,  as- 
BeU  owed  him  $401;  that  defendant,  appel- 
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lee,  was  about  to  get  out  an  attachment,  and 
no  informed  Mr.  SnlliTan,  wbo  had  been  cash- 
ier of  the  plaintiff  bank,  and  that  Mr.  Sulli- 
van advised  him  not  to  do  It,  because  It  would 
complicate  matters,  and  that  afterwards  de- 
fendant had  a  talk  with  Mr.  Hlnes,  cashier 
of  the  bank,  and  told  him  that  he  Intended  to 
attach  Bell,  and  that  Mr.  Hlnes  told  defend- 
ant If  he  did  that  the  whole  thing  would  be 
thrown  into  bankruptcy ;  that  each  one  would 
receive  a  pro  rata  part,  and  that  the  bank 
would  not  get  all  of  its  debt,  and  that  de- 
fendant would  not  get  all  of  his  debt;  that 
Mr.  Hlnes  told  defendant  that  if  he  would 
not  bring  attachment  suit  he  would  release 
defendant  from  the  Allen  Bell  note  for  $350, 
which  he  signed  as  surety,  and  that  defend- 
ant then  agreed  not  to  attach,  and  did  not 
bring  any  attachment  suit,  and  that  he  never 
after  considered  that  be  owed  the  Bell  note. 
The  terms  of  the  mortgage  were  broad  enough 
.to  secure  payment  of  both  notes,  and  the 
payments  made  by  the  makers  of  the  collat- 
eral notes,  if  applied  on  the  personal  note, 
would  extinguish  It;  but  the  Allen  Bell 
note  would  still  remain  unpaid,  unless  evi- 
dence was  admissible,  under  the  state  of  the 
pleadings,  showing  that  the  appellee  bad 
been  absolved  from  its  payment  in  the  man- 
ner above  set  out. 

After  bearing  the  evidence  the  jury  return- 
ed a  verdict  for  the  defendant,  upon  which 
judgment  was  duly  entered.  The  appellant 
assigns  eight  reasons  why  it  believes  the 
judgment  of  the  court  below  should  be  re- 
versed. They  may  all,  however,  be  epitomiz- 
ed in  two,  which  may  be  briefly  stated  as  fol- 
lows: First.  That  under  the  state  of  the 
pleadings  it  was  error  to  admit  the  evidence 
.concerning  the  Bell  note.  Second.  That 
there  was  not  sufficient  proof  to  justify  the 
verdict. 

In  support  of  Its  first  contention  cotmsel 

.cites  the   third  paragraph  of  section  5033, 

Mansf.  Dig.  (Ind.  T.  Ann.  St.  1899,  i  3238), 

which  reads:     "The  answer  shall  contain  a 

statement  of  any  new  matter  constituting  a 

.defense,  counterclaim  or  set-off.  In  ordinary 

and  concise  language,  without  repetition" — 

'  and  insists  a  proper  construction  of  this  pro- 

.  vision  makes  the  admission  of  the  evidence 

■complained   of  erroneous.    We  believe  that 

all  the  evidence  introduced  was  properly  ad- 

.  missible,  under  the  speelflc  denial  of  the  an- 

•swer,    without    any    further    pleading.    Mr. 

-Cobbey,  in  his  work  on  Replevin  (section  To5), 

states  the  rule  thus:    "In  replevin  all  that  is 

'  necessary.   In  order  to  enable  defendant  to 

•  prove  any  defense  which  he  may  have,  is  to 

deny  all  the  allegations  of  the  plaintiff's  pe- 

•tltlon."    In  the  same  volume  (section  751)  Is 

the   following:     "A  general   deulal   puts   In 

■  Issue  every  material  allegation  of  the  peti- 

'  tlon,  and  under  it  the  defendant  may  give 

evidence  of  any  special  matter  which  amounts 

to  a  defense  to  the  plaintiff's  cause  of  action, 

'  as  fraud  In  plaintiff's  title,  or  possession  as 

-  an  officer  under  a  writ  by  defendant."    And, 


again,  the  same  work  (section  1001):  "In  alt 
action  of  replevin,  any  fact,  which  tends  di- 
rectly to  dlsijrove  the  right  of  possession  iu 
the  plaintiff,  may  be  sljown  under  a  generaj 
denial."  The  second  paragraph  of  sectIo« 
4208,  Wilson's  Rev.  &  Ann.  St.  1903,  is  prac- 
tically the  same  as  section  5033,  Mansf.  Dig. 
(Ind.  T.  Ann.  St.  1899,  |  3238).  cited  by  coun- 
sel for  appellant.  The  Oklahoma  statute 
reads:  "The  answer  shall  contain  a  state- 
ment of  any  new  matter  constituting  a  de- 
fense, counterclaim  or  set-off,  or  a  right  to 
relief  concerning  the  subject  of  the  action,  la 
ordinary  and  concise  language,  and  without 
repetition."  Burford,  C.  J.,  In  Payne  v.  Mc- 
Cormick  Harvesting  Machine  Company,  11 
Okl.  318,  60  Tac.  287,  in  passing  upon  a  ques- 
tion shuilar  to  the  one  now  before  us,  says: 
"Under  the  general  denial  In  replevin  the  de- 
fendant may  make  any  defense,  which  will 
defeat  the  plaintiff's  claim  or  right  to  pos- 
session as  against  the  defendant,  and  under 
the  Code  great  liberality  is  allowed  to  su<.h 
defense."  Mr.  Chief  Justice  Burford,  further 
discussing  the  question,  says:  "Under  our 
Code  the  gist  of  the  action  of  replevin  is  th« 
wrongful  detention  by  the  defendant  as 
against  the  plaintiff,  and  under  a  general 
denial  the  defendant  may  prove  anything  that 
will  tend  to  show  that  he  does  not  wrongful- 
ly detain  the  property  as  against  the  plain- 
tiff. He  may  show  that  he  does  not  wrong- 
fully detain  it,  by  showing  that  he  rightfully 
detains  it,  or  by  showing  that  the  plaintiff 
has  no  right  to  the  possession.  Great  liberal- 
ity Is  allowed  the  defense  under  the  general 
denial." 

In  citing  the  foregoing  authorities  we  are 
not  unmindful  that  under  the  Code  of  Civil 
Procedure  of  Arkansas,  which  was  in  force 
in  the  Indian  Territory  at  the  time  the  plead- 
ings were  filed  in  this  case,  a  "general  denial" 
was  not  provided  for,  and  would  not  have 
been  sufficient  to  traverse  the  allegations  of 
the  complaint.  But  in  this  case  the  answer 
was  drawn  in  accordance  with  the  laws  of 
Arkansas,  and  specifically  denied  every  alle- 
gation of  the  complaint.  This  being  so,  the 
specific  denial  imdoubtedly  performed  the 
same  function  in  this  case  as  a  general  de- 
nial does  in  like  cases  in  states  where  such 
denials  are  provided  for.  It  is  difficult  to 
understand.  If  under  a  general  denial  in  such 
states  the  rule  is:  "In  replevin  all  that  Is 
necessary,  in  order  to  enable  defendant  to 
prove  any  defense  he  may  have.  Is  to  deny 
all  the  allegations  In  plaintiff's  petition" — 
why  the  same  rule  is  not  applicable  in  Indian 
Territory,  where  a  specific  denial  was  neces- 
sary, and  one  was  filed  that  put  in  issue  each 
and  every  allegation  of  tiie  complaint.  There 
is  no  reason  for  a  different  rule  merely  be- 
cause the  statutes  are  dissimilar  in  the  above 
particulars.  The  question  in  replevin  is  the 
right  to  possession  of  specific  personal  prop- 
erty, and  under  a  pleading,  whether  general 
or  specific,  that  puts  in  Issue  each  and  every 
allegation  of  the  complaint,  and  dcules  the 
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right  to  possession  of  the  plaintiff,  any  evi- 
dence that  tends  to  show  tlie  right  of  pos- 
session In  another  for  the  purpose  of  defeat- 
ing recovery  should  be  admissible.  We  are 
therefore  of  the  opinion  that,  under  the  prac- 
tice and  procedure  act  of  the  state  of  Arkan- 
sas in  force  in  the  Indian  Territory  prior  to 
statehood,  ail  that  was  necessary,  in  order  to 
enable  the  defendant  in  replevin  to  prove  any 
defense  be  may  have  had,  was  to  deny  spe- 
ciflcally  all  the  allegations  of  the  platntifTs 
complaint  Neither  the  Court  of  Appeals  of 
Indian  Territory  nor  the  Supreme  Court  of 
Arkansas  have  passed  squarely  upon  the 
question  here  involved,  so  we  are  at  liberty 
to  adopt  the  rule  l>e8t  supported  by  reason 
and  authority,  and  also  In  harmony  with  the 
rule  as  we  found  it  established  by  the  Su- 
preme Court  of  the  Territory  of  Oklahoma 
prior  to  our  admission  as  a  state. 

The  cases  cited  by  learned  counsel  for  ap- 
pellant, to  the  effect  that  payment  and  other 
matter  going  to  defeat  the  notes  was  new 
matter,  which  should  come  from  the  defend- 
ant and  be  pleaded  In  order  to  make  it  ad- 
missible, are  not  in  point  in  a  case  of  this 
kind.  This  rule  prevails  in  all  the  Code  states 
with  which  we  are  familiar.  Payment,  ac- 
cord, and  satisfaction,  and  other  such  de- 
fenses to  suits  on  promissory  notes,  suits  on 
account  and  kindred  cases,  cannot  be  proved 
under  a  general  denial  in  the  other  Code 
states  any  more  than  they  can  in  Arkansas; 
yet  such  defenses  may  be  proved  in  replevin 
cases,  where  the  gist  of  the  action  is  merely 
the  right  to  possession  of  personal  property, 
upon  an  answer  which  puts  in  issue  all  the 
material  allegations  of  the  complaint. 

On  the  second  ground  of  complaint  we  are 
convinced  that  the  verdict  of  the  Jury  Is  suffi- 
ciently supported  by  the  evidence.  If  there 
is  any  evidence  reasonably  tending  to  support 
the  verdict  of  a  jury,  the  court  will  not  dis- 
turb It  In  this  case  the  facts  were  all  be- 
fore the  Jury  under  proper  instructions,  and 
they  found  In  favor  of  the  defendant.  "It  is 
a  settled  rule  of  this  court  that,  upon  a 
question  of  preponderance  of  evidence,  the 
verdict  of  a  Jury  will  not  be  set  aside."  Hill 
V.  Fellows,  25  Ark.  11. 

Let  the  judgment  of  the  lower  court  be  af- 
firmed.   All  the  Justices  concurring. 


GODFREY  V.  IOWA  LAND  &  TRUST  CO. 
(Supreme  Court  of  Oklahoma.  May  20,  1908.) 
Indians— Con VKTANCK  of  Allotiibnt— Va- 

UDITY. 

A  citizen  of  the  Seminole  Nation,  not  of 
Indian  blood,  after  Kplecting  his  allotment  and 
receiving  his  certificate  of  allotment  from  the 
cliairman  of  the  Commission  to  the  Five  Civ- 
ilized Trit>e8,  as  provided  for  by  the  agreement 
of  the  Kith  day  of  December,  A.  D.  1897,  on 
the  part  of  the  Seminole  Tribe  of  Indians,  with 
the  United  States,  ratified  by  an  act  of  Con- 
gress of  the  1st  day  of  July,  A.  D.  1898  (30 
Stat.  567,  c.  542),  aiter  the  removal  of  restric- 
tions on  the  alienation  of  allotted  land  by  the 
members  of  said  tribe,  by  Act  Cong.  April  21, 


1904  (33  SUt  204,  c.  1402),  when  no  patent 
has  been  issned  or  delivered  to  inch  allottee  or 
citisen,  may  execute  a  deed  or  conveyance  to 
that  part  of  his  or  her  allotment  not  designated 
by  him  or  her  as  his  or  her  homestead. 
(Syllabus  by  the  Conrt.) 

Error  from  the  United  States  Court  for  the 
Western  District  of  the  Indian  Territory,  at 
Muskogee;    Wm.  R.  Lawrence,  Judge. 

Action  by  T.  T.  Godfrey  against  the  Iowa 
Land  &  Trust  Company.  Judgment  for  de- 
fendant, and  plaintiff  brings  error.  Reversed 
and  remanded. 

On  the  lOtb  day  of  April.  A.  D.  1906.  the 
plaintiff  In  error,  as  plaintiff  in  the  court 
below,  filed  his  first  amended  complaint 
against  the  defendant  in  error,  the  defend- 
ant in  said  court  seeking  to  have  a  certain 
deed  declared  a  mortgage.  Reference  herein 
win  be  made  to  the  parties  as  they  appeared 
in  the  court  below.  Plaintiff,  as  a  resident  of 
the  state  of  Kansas,  alleged  that  the  defend- 
ant was  a  corporation,  organliied  under  the 
laws  in  force  in  the  Indian  Territory,  with 
its  principal  place  of  business  at  Muskogee, 
and  for  cause  of  action  stated  that  on  April 
29,  1905,  he  bought  from  one  Rol>ert  James  a 
certain  described  tract  of  land,  situated  in 
the  Seminole  Nation,  Ret>ecca  James,  the  wife 
of  said  grantor,  Joining  with  him  in  said  deed, 
in  executing  and  delivering  a  deed  with 
covenants  of  general  warranty  conveying  to 
plaintiff  said  land,  which  said  deed  was  filed 
for  record  in  the  proper  recording  district 
wherein  the  land  was  situated,  to  wit  at 
Wewoka.  A  copy  of  said  deed  Is  attached 
to  said  complaint,  and  is  In  proper  form,  and 
contains  full  and  complete  covenants  of  war- 
ranty In  fee  simple.  Said  Rot>ert  James  was 
an  enrolled  citizen  of  the  Seminole  Nation, 
not  of  Indian  blood,  and  as  such  allottee  re- 
ceived from  the  chairman  of  the  Commission 
to  the  Five  Civilised  Tril>e8  certificates  of 
allotment,  one  bearing  date  of  June  16,  1901. 
and  the  other  June  28,  1902,  describing  the 
land  in  controversy.  Said  certificates  were 
attached  to  said  complaint,  and  identified  as 
proper  exhibits.  He  further  alleges  that 
prior  to  the  execution  and  delivery  to  blm 
of  said  deed  by  the  grantor,  said  Robert 
James  conveyed  said  land  to  the  defendant 
the  Iowa  Land  &  Trust  Company,  by  an  in- 
strument of  writing  in  the  shape  and  form 
of  a  deed,  for  the  consideration  of  $260, 
and  that  said  instrument  bears  date  of  No- 
vember 2,  1904,  and  was  executed  and  de- 
livered by  said  grantor  to  the  said  defendant 
for  the  purpose  of  securing  a  loan.  Plaintiff 
attaches  a  copy  of  said  deed  to  said  com- 
plaint as  a  part  thereof,  and  identified  same 
as  an  exhibit,  alleging  that  said  deed  was  for 
the  purpose  of  securing  twrrowed  money,  and 
being  so  understood  at  the  time  by  all  parties 
thereto,  and  was  int«ided  for  the  purpose 
of  securing  the  payment  of  a  note,  evidencing 
a  debt  for  such  borrowed  money,  and  tliat 
when  the  plaintiff  liecame  the  purchaser  of 
said  land  on  April  29.  1905^  he  purchased  the 
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■ame  from  aald  grantor  with  the  undentand* 
Ins  that  said  Instrument,  in  faror  of  the 
defendants,  waa  merely  a  mortgage;  and  la 
the  settlement  between  the  plaintiff  and  the 
said  grantor,  It  was  so  agreed  at  the  time, 
and  a  sufficient  sum  was  referred  by  the 
plaintiff  out  of  the  consideration  for  the 
payment  of  said  land,  to  take  up  the  said  note 
held  by  the  said  defendant,  in  order  to  hare 
canceled  and  set  aside  the  deed  held  by  it. 

Plaintiff  alleges  that  be  has  made  an  ef- 
fort to  settle  with  the  defendant,  and  that 
defendant  refused  to  settle  for  less  than  $400, 
which  Is  In  excess  of  the  mortgage  debt; 
that  be  now  offers  to  pay  into  conrt,  as  a 
tender  to  defendant,  the  principal  and  inter- 
est due  on  the  aforesaid  loan  made  by  the 
defendant  to  Robert  James.  Plaintiff  fur- 
ther alleges  that  the  said  Robert  James,  the 
grantor  In  plaintiff's  deed,  is  a  citizen  of  the 
Seminole  Nation,  not  of  Indian  blood,  and 
it  is  further  alleged  that  no  patent  bas  been 
issued  and  delivered  to  him  by  the  Principal 
Chief  last  elected  by  the  Seminole  Tribe,  as 
provided  In  the  Seminole  agreement  of  De- 
cember 16,  1897:  that  no  patents  have  been 
deliTered  and  executed,  by  said  Principal 
Chief,  to  any  of  the  citizens  of  the  Semi- 
nole Nation,  whether  or  not  of  Indian  blood. 
Plaintiff  further  alleges  that  said  Robert 
James,  heretofore  mentioned,  bas  selected 
his  homestead  out  of  the  land  allotted  to 
him  In  the  Seminole  Nation,  and  that  the 
land  described  in  defendant's  complaint  Is 
no  part  of  the  homestead  of.  Robert  James. 
Plaintiff  further  alleged,  that  said  note,  ev- 
idencing the  debt  due  by  said  Robert  James, 
to  now  and  was  due  and  payable  at  the 
time  this  action  was  instituted,  wherefore 
plaintiff  prays  that  said  deed  or  Instru- 
ment or  writing  be  declared  in  fact  and  in 
equity  a  mortgnge,  and,  as  such,  foreclosed 
by  proper  decree,  divesting  the  title  out  of 
the  defendant,  and  vesting  it  in  the  plaintiff, 
being  upon  the  payment  of  the  amount  of 
indebtedness  due  the  defendant  by  said  Rob- 
ert James  on  said  note,  and  If  said  relief 
cannot  be  granted,  a  commission  be  appointed 
to  reconvey  the  title  by  deed  to  the  plaintiff, 
and  such  other  and  general  relief  as  it  may 
be  entitled  to. 

Thereafter,  on  the  24th  day  of  April,  1906, 
the  defendant  demurred  to  said  amended 
complaint,  for  the  reason  that  the  facts  there- 
in stated  were  not  sufficient  to  constitute  a 
cause  of  action ;  and  thereafter,  on  the  26th 
day  of  June,  1006,  said  demurrer  was  by  the 
conrt  sustained,  to  which  action  at  the  time 
the  plaintiff  then  and  there  excepted;  and, 
defendant  falling  to  plead  further,  a  decree 
was  therein  rendered  in  favor  of  the  defend- 
ant, dismissing  plaintiff's  amended  complaint, 
and  taxing  ail  the  costs  against  tiim,  plaintiff 
at  the  time  duly  saving  his  exception  to  the 
action  of  the  court.  Thereafter  the  plaintiff 
duly  prosecuted  Its  appeal  to  the  United 
States  Court  of  Appeals  of  the  Indian  Terri- 
tory, and  the  same  la  now  properly  before 


tbto  court,  by  virtue  of  the  provisions  of  the 
enabling  act,  for  determination. 

Gibson  &  Ramsey,  for  plaintiff  in  error. 
Thomas  <8e  De  Meules,  for  defendant  in  er- 
ror. 

WILLIAMS,  C.  X  (after  stating  the  facfci 
as  above).  The  question  to  be  adjudicated 
in  this  case  is  whether  or  not  a  citizen  of  the 
Seminole  Nation,  not  of  Indian  blood,  after 
selecting  his  allotment  and  receiving  his  cer- 
tificate of  allotment  from  the  chairman  of 
the  Commission  to  the  Five  Civlllied  Tribes, 
as  provided  for  by  the  agreement  of  the  16th 
day  of  December,  A.  D.  1897,  on  the  part 
of  the  Seminole  Nation  of  Indians  with  the 
United  States  of  America,  ratified  by  an  act 
of  Congress,  approved  on  the  1st  day  of 
July,  1888  (90  Stat  S67,  c.  S42;  1  Kappler's 
Indian  Affairs,  Laws,  and  Treaties  [2d  Bd.] 
p.  662),  can  make  a  valid  sale,  deed,  or  con- 
veyance to  that  part  of  hto  or  her  allotment 
not  selected  as  his  or  her  homestead,  utttT 
the  removal  of  the  restrictions  on  the  aliena- 
tion by  the  Indian  appropriation  act,  approv- 
ed April  21,  1904,  although  no  patent  had 
been  issued  or  delivered  to  such  allottee  be- 
fore he  undertakes  to  alienate  the  same. 

That  we  may  properly  understand  the  pro- 
visions of  the  Seminole  treaty  of  1807,  It  Is 
important  that  we  examine  the  treaty  made 
and  concluded  at  Washington,  D.  C,  March 
21,  1866,  between  the  United  States  govern- 
ment and  the  Seminole  Nation,  and  ratified 
on  the  19th  day  of  July,  1866.  It  Is  by  virtue 
of  this  treaty  that  the  Semlnoles  acquired  the 
title  or  right  to  the  property  in  controversy. 
Article  3  of  said  treaty  (14  Stat  72 ;  2  Kapp- 
ler's Indian  Affairs,  Laws,  and  Treaties  [2d 
Bd.]  p.  911),  provides  as  follows:  "The  United 
States  having  obtained,  by  grant  of  the  Creek 
Nation,  the  westerly  half  of  their  lands,  here- 
by grants  to  the  Seminole  Nation  the  portion 
thereof  hereafter  described  which  shall  con- 
stitute the  national  domain  of  the  Seminole 
Indians.  Said  lands  so  granted  by  the  United 
States  to  the  Seminole  Nation  are  bounded 
and  described  as  follows,  to  wit:  *  •  • 
In  consideration  of  said  cession  of  two  hun- 
dred thousand  acres  of  land  described  above, 
the  Seminole  Nation  agrees  to  pay  therefor 
the  price  of  fifty  cents  per  acre,  amounting 
to  the  sum  of  one  hundred  thousand  dollars, 
which  amount  shall  be  deducted  by  the  sum 
paid  by  the  United  States  for  Seminole  lands 
under  the  stipulations  above  written.   *    •  •  " 

Section  15  of  an  act  of  Congress,  approved 
March  8,  1893  (27  Stat  645,  c.  209),  in  part  is 
as  follows:  "The  consent  of  the  United 
States  is  hereby  given  to  the  allotment  of 
lands  in  severalty  not  exceeding  one  hundred 
and  sixty  acres  to  any  one  individual  within 
the  limits  of  the  country  occupied  by  the 
Cherokee,  Creek,  Cboctaws,  Chlckasaws  and 
Semlnoles;  and  upon  such  allotment  the  in- 
dividuals  to  whom  the  same  may  be  allotted 
shall  be  deemed  to  be  in  all  respects  citizens 
of  the  United  States."    Said  act. further  pro- 
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rides  for  the  appointment  of  commlMionen 
to  enter  Into  negotiations  with  the  Five  CItU- 
ized  Tribes  for  the  purpose  of  extinguishing 
their  national  and  tribal  titles  to  land.  Sec- 
tion 16  of  said  act  Is  In  part  as  follows:  "The 
President  shall  nominate,  and  by  and  with 
the  advice  and  consent  of  the  Senate,  shall 
aiq;>olnt  three  commissioners  to  enter  into 
negotiations  with  the  Cherokee  Nation,  the 
Choctaw  Nation,  the  Chickasaw  Nation,  the 
Muskogee  (or  Creek)  Nation,  the  Seminole 
Nation,  for  the  purpose  of  extinguishment  of 
the  natlMial  or  tribal  title  to  any  lands  with- 
in that  territory  now  held  by  any  and  all  of 
such  nations  or  tribe*  either  by  cession  of  the 
same  or  some  part  thereof  to  the  United 
States,  or  by  the  allotment  and  dlTision  of 
the  same  in  severalty  among  the  Indians  of 
such  nations  or  tribes,  respectively,  as  may 
be  entitled  to  the  same,  or  by  such  other 
method  as  may  be  agreed  upon  between  the 
several  nations  and  tribes  aforesaid,  or  each 
of  them,  with  the  United  States,  with  a  view 
to  such  adjustment,  upon  the  basis  of  Justice 
aod  equity,  as  may,  with  the  consent  of 
such  nations  or  tribes  of  Indians,  so  far  as 
may  be  necessary,  be  requisite  and  suitable 
to  enable  the  ultimate  creation  of  a  state  or 
states  of  the  Union  which  sball  embrace  the 
lands  within  said  Indian  Territory." 

When  we  consider  the  foregoing  excerpts 
from  the  act  of  March  3,  1893,  light  Is  shed 
upon  the  agreement,  afterwards  entered  into 
on  the  16th  day  of  December,  1897,  hereto- 
fore referred  to.  The  said  agreement  in  part 
provides  as  follows:  "All  lands  belonging 
to  the  Seminole  Tribe  of  Indians  shall  be  di- 
vided into  tliree  grades,  designated  as  the 
first,  second,  and  third,  •  *  •  and  the 
same  shall  be  divided  among  the  members  of 
the  tribe  so  that  each  shall  have  an  equal 
share  thereof  In  value,  so  far  as  may  be,  the 
location  and  fertility  of  the  soil  considered, 
giving  to  each  the  right  to  select  his  allot- 
ment so  as  to  include  any  Improvements 
thereon  owned  by  him  at  the  time,  and  each 
allottee  shall  have  the  sole  right  to  occupancy 
of  the  land  so  allotted  to  him  during  the  ex- 
istence of  the  present  tribal  government  and 
until  the  members  of  said  tribe  shall  become 
citizens  of  the  United  States ;  •  *  •  and 
the  chairman  of  said  Commission  sball  ex- 
ecute and  deliver  to  each  allottee  a  certif- 
icate describing  therein  the  land  allotted  to 
him."  Obviously,  upon  the  selection  of  his 
allotment  and  the  receipt,  by  the  allottee,  of 
a  certificate  signed  by  the  chairman  of  the 
Commission  of  the  Five  Civilized  Tribes,  the 
land  described  In  said  certificate  was  segre- 
gated from  the  common  mass  of  Seminole 
land.  It  could  not  thereafter  be  allotted  to 
any  other  citizen.  The  allottee  could  not  be 
deprived  of  the  same,  either  by  the  federal 
government,  or  the  Indian  tribes. 

In  the  case  of  Wirth  v.  Branson,  98  U.  S. 
118,  25  L.  Ed.  86,  the  court  stated:  "The 
rule  is  well  settled  by  a  long  course  of  de- 
cisions that,  where  public  lands  have  been 


■arreyed  and  placed  In  the  market,  or  other- 
wise opened  to  private  acquisition,  a  peraoa 
who  complies  with  all  the  requisitea  neces- 
sary to  entitle  him  to  a  patent  for  a  partlco- 
lar  lot  or  tract  shall  be  regarded  as  the  equi- 
table owner  thereof,  and  the  land  is  no  Ions- 
er  open  to  selections.  The  public  faith  Iia* 
become  pledged  to  him,  and  any  subsequent 
grant  of  the  same  land  to  another  party  to 
void,  unless  the  first  selection  or  entry  be  va- 
cated and  set  aside." 

In  the  case  of  Landea  v.  Brant,  10  How. 
(U.  S.)  372,  18  L.  E>d.  449,  the  court  says: 
"Cruise  on  Real  Proi>erty  (volume  3,  pp.  510, 
511)  lays  down  the  doctrine  with  great  dis- 
tinctness. He  says:  There  to  no  rule  better 
founded  in  tow,  reason,  and  conscience  than 
this:  That  all  the  several  acts  and  cere- 
monies necessary  to  complete  a  conveyance 
shall  be  taken  together  as  one  act,  and  op- 
erate from  the  sutmtantial  part  by  relation.' 
For  the  purpose  of  this  case  (without  pro- 
posing to  apply  the  rule  to  every  other)  w» 
may  assume  that  the  first  act  of  daymorgan 
was  tliat  of  filing  his  title  papers  and  claim 
with  the  recorder  of  land  titles,  according  to 
the  fourth  section  of  the  act  of  March  3, 1806. 
This  was  legally  done,  and  the  papers  re- 
corded. He  claimed  under  the  second  sec- 
tion of  the  act  of  1805,  which  was  amended 
by  the  act  of  1806,  and  again  by  the  act  of 
1807.  As  already  stated,  by  the  fourth  sec- 
tion of  this  last  act,  the  decision  of  the  board 
of  commissioners,  appointed  to  Investigate 
such  claims,  is  made  final  against  the  Unit- 
ed States,  and  he  was  entitled  to  a  patent. 
His  claim  was  fully  within  the  provisions  of 
the  acts  of  1805  and  1807.  Applying  the  doc- 
trine of  relation,  and  taking  all  the  several 
parts  and  ceremonies  necessary  to  complete 
the  title  together,  'as  one  act,'  then  the  con- 
firmation of  1811  and  the  patent  of  1845 
must  be  taken  to  relate  to  the  first  act — that 
of  filing  the  claim  in  1805.  On  this  assump- 
tion Intermediate  conveyances  made  by  the 
confirmee,  or  by  the  sherlfT  on  his  behalf,  of 
a  date  after  the  first  substantial  act,  are  cov- 
ered by  the  legal  title,  and  pass  that  title 
to  alienee.  And  on  this  ground  the  deed 
made  by  the  sheriff  to  McNalr  is  valid." 

In  the  case  of  Carroll  v.  Safford,  3  How. 
460,  11  L.  Ed.  671,  the  court  says:  "But, 
independently  of  the  force  of  usage,  we  think 
the  construction  Is  sustainable.  When  the 
land  was  purchased  and  paid  for,  it  was 
no  longer  the  property  of  the  United  States, 
but  of  the  purchaser.  He  held  It  for  a  final 
certificate,  which  could  no  more  be  canceled 
by  the  United  States  than  a  patent  It  to 
true,  if  the  land  bad  been  previously  sold  by 
the  United  States,  or  reserved  from  sale,  the 
certificate  or  patent  might  be  recalled  by  the 
United  States,  as  Iiaving  been  issued  througb 
mistake.  In  this  respect  there  is  no  differ- 
ence between  the  certificate  holder  and  tho 
patentee.  It  is  said  the  fee  is  not  in  the  pur- 
chaser, but  in  the  United  States,  until  th« 
patent  shall  be  Issued.    Thto  to  bo*  tectini- 
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«ally,  at  law,  but  not  in  equity.  The  land 
lu  the  hands  of  the  purchaser  is  real  estate, 
descends  to  hie  heirs,  and  does  not  go  to  his 
executors  or  administrators.  In  every  legal 
Aud  equitable  aspect  it  is  considered  as  l)e- 
louging  to  the  realty.  Now,  why  cannot  such 
property  be  taxed  by  its  proper  denomination 
AS  'real  estate'  ?  In  the  words  of  the  statute, 
'as  lands  owned  by  nonresidents.'  And  if 
the  name  of  the  owner  could  not  be  ascer- 
tained, the  tract  was  required  to  be  deBcrit>ed 
by  its  boundaries,  or  in  any  particular  name. 
We  can  ascertain,  no  doubt,  that  the  con- 
struction given  to  this  act  by  the  authorities 
of  Michigan,  in  regard  to  the  taxation  of  land 
«old  by  the  United  States,  whether  patented 
or  not,  carried  out  the  intention  of  the  law- 
making power." 

In  the  case  of  Witherspoon  r.  Duncan,  71 
U.  8.  210, 18  L.  Ed.  342,  the  court  says:  "Ar- 
kansas covenanted  to  abstain  from  taxation 
of  the  public  tauds  within  her  limits,  and  to 
refrain  from  legislation  that  should  impede 
the  federal  government  in  disposing  of  them, 
or  interfere  with  the  regulation  of  Congress 
for  the  security  of  titles.  It  is  clear  that 
the  government  has  not  been  hindered  in 
selling  them,  nor  Congress  obstructed  in  se- 
curing titles;  but  it  is  claimed  the  contract 
has  been  violated,  because  these  lands,  when 
taxed,  were  owned  by  the  United  States. 
In  no  Just  sense  can  lands  be  said  to  be  put>- 
Hc  lands  after  they  have  been  entered  at  the 
land  office,  and  a  certificate  of  entry  obtain- 
ed. If  public  lands  before  the  entry,  after 
it  they  are  private  property.  If  subject  to 
sale,  the  government  has  no  power  to  revoke 
the  entry  and  withhold  the  patent.  A  second 
sale.  If  the  first  was  authorised  by  law,  con- 
fers no  right  on  the  buyer,  and  is  a  void  act. 
Accordingly  to  the  well-known  mode  of  pro- 
ceeding at  the  land  offices  (established  for  the 
mutual  convenience  of  buyer  and  seller),  if 
the  party  is  entitled  by  law  to  enter  the 
land,  the  receiver  gives  him  a  certificate  of 
entry  reciting  the  facts,  by  means  of  which. 
In  due  time,  he  receives  a  patent.  The  con- 
tract of  purchase  Is  complete  when  the  cer- 
tificate of  entry  is  executed  and  delivered, 
and  thereafter  the  land  ceases  to  be  a  part  of 
the  public  domain.  The  government  agrees 
to  make  proper  conveyance  as  soon  as  it  can, 
and  in  the  meantime  holds  the  naked  legal 
fee  in  trust  for  the  purchaser,  who  has  the 
equitable  title.  As  the  patent  emanates  di- 
rectly from  the  President,  It  necessarily  hap- 
pens that  years  elapse,  before.  In  the  regular 
course  of  business  in  the  General  Land  Of- 
fice, It  can  issue;  and  if  the  right  to  tax  was 
In  abeyance  during  this  time,  it  woulii  work 
a  great  hardship  to  the  state,  for  the  pur- 
chaHer,  as  soon  as  be  gets  his  certificate  of 
entry,  Is  protected  in  his  proprietary  inter- 
est, can  take  iMssession,  and  make  lasting 
and  valuable  Improvements,  which  it  would 
be  dlfllcult  to  separate  from  the  freehold  for 
the  purpose  of  taxation.  •  •  •  This  ques- 
tion was  fully  considered  by  this  court  in 


Carroll  v.  Safford,  8  How.  (U.  S.)  450,  11  L. 
Ed.  671,  and  the  views  we  have  presented  on- 
ly reaffirm  the  doctrines  of  that  case.  But  it 
is  Insisted  that  there  is  a  difference  l)etween 
a  cash  and  a  donation  entry — that  the  one 
may  be  complete  when  the  money  is  paid,  but 
the  other  is  not  perfected  imtll  it  is  confirm- 
ed by  the  General  Land  Office,  and  the  patent 
Issued.  That  Congress  has  the  oitlre  control 
of  the  pubHc  lands,  can  dispose  of  them  for 
money,  or  donate  them  to  Individuals  or 
classes  of  persons,  cannot  be  questioned.  If 
the  law  on  the  subject  is  complied  with,  and 
the  entry  conforms  to  it,  it  is  difficult  to  see 
why  the  right  to  tax  does  not  attach  as 
well  to  the  donation  as  to  the  cash  entry.  In 
either  case,  when  the  entry  la  made  and  cer- 
tificate given,  the  particular  land  is  segre- 
gated from  the  mass  ot  public  lands,  and 
becomes  private  property.  In  the  one  case-, 
the  entry  is  complete  vben  the  money  is 
paid;  in  the  other,  when  the  required  proofs 
are  furnished.  In  neither  can  the  patent  be 
withheld  If  the  original  entry  was  lawfuL 
In  the  case  of  Lessee  of  French  et  ux.  v. 
Spencer,  21  How.  (U.  S.)  239,  16  L.  EM.  97, 
Mr.  Justice  Catron,  speaking  for  the  court, 
said:  'Whether  the  patent  related  back  in 
support  of  Spencer's  deed  is  now  a  question 
In  this  court.'  It  arose  In  the  case  of  Landes 
V.  Brant,  10  How.  (U.  S.)  372,  13  L.  Ed.  449, 
where  It  was  held  that  a  patent,  issued  in 
1845  'to  Claymorgan  and  his  heirs,'  by  which 
the  heirs  took  the  legal  title,  related  back 
and  inured  to  the  protection  of  a  title,  found- 
ed on  a  sheriff's  sale  of  Claymorgan's  equi- 
table interest,  made  in  1808.  There,  as  here, 
the  contest  was  between  the  grantee's  heirs 
and  the  purchaser  of  the  incipient  title;  the 
court  holding  that  when  the  patent  Issued,  it 
related  to  the  Inception  of  title,  and  must  be 
taken,  as  between  the  parties  to  the  suit,  to 
bear  date  with  the  commencement  of  title." 
In  the  case  of  Doe  ex  dem.  Mann  et  al.  v. 
Wilson,  23  How.  (U.  S.)  461,  16  L.  Ed.  584, 
Mr.  Justice  Catron,  speaking  for  the  court, 
said:  "By  the  treaty  of  October  27,  1832, 
made  by  the  United  States,  through  commis- 
sioners, with  the  Pottawatomie  Tribe  of  In- 
dians and  the  state  of  Indiana  and  Michigan 
Territory,  said  nation  ceded  to  the  United 
States  their  title  and  Interest  in  and  to  their 
lands  in  the  state  of  Indiana  and  Illinois, 
and  the  Michigan  Territory  south  of  Grand 
river.  Many  reservations  were  made  In  fa- 
vor of  Indian  villagers,  jointly  and  to  indi- 
vidual Pottawatomles.  The  reservations  are 
by  sections,  amounting  probably  to  100,  lying 
In  various  parts  of  the  ceded  country.  As 
to  these,  the  Indian  title  remained  as  it 
stood  before  the  treaty  was  made;  and  to 
complete  the  title  as  to  the  reserved  lands  the 
United  States  agreed  that  they  would  issue 
patents  to  the  respective  owners.  One  of 
these  reservees  was  the  chief  Pet-chi-co,  to 
whom  was  reserved  two  sections.  The  treaty 
also  provides  'that  the  foregoing  reservations 
shall  be  selected  under  the  direction  of  the 
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President  of  the  United  States,  after  the  land 
eball  bave  been  surveyed,  and  tbe  boundaries 
sball  correspond  with  the  public  surveys.' 
In  February,  1833,  by  a  deed  In  fee  simple, 
Pet-chi-co  conveyed  to  Alexis  CoquiUard  and 
David  H.  Colerick,  of  tbe  state  of  Indiana, 
'all  those  sections  of  land  lying  in  the  state 
afcffesald,  in  the  region  of  country  or  terri- 
tory ceded  by  tbe  treaty  of  27tb  October, 
1832.'  The  grantor  covenants  lawful  au- 
thority to  sell  and  convey  the  same,  and  he 
furthermore  warrants  the  title  against  him- 
self and  his  heirs.  Under  this  deed  the  de- 
fendant holds  possession.  The  lessors  of 
the  plaintiff  took  a  deed  from  Pet-chi-co's 
heirs,  dated  1855,  on  the  same  assumption 
that  their  ancestors'  deed  was  void;  having 
died  in  1833,  before  the  lands  were  surveyed, 
or  the  reserved  sections  selected.  And  on 
the  trial  below  the  court  was  asked  to  in- 
struct the  Jury  'that  Pet-chl-co  held  no  In- 
terest, under  the  treaty  in  the  lands  in  ques- 
tion, up  to  the  time  of  his  death,  that  was  as- 
signable; be  having  died  before  the  location 
of  the  land,  and  before  the  patents  Issued.' 
This  instruction  the  court  refused  to  give; 
but,  on  the  contrary,  charged  tbe  Jury  that 
'the  description  of  tbe  land  in  the  deed  from 
Pet-chi-co  to  Coqwillard  and  Colerick,  from 
Colerick  to  Coquillurd,  and  from  CoquiUard 
to  Wilson,  are  sufficient  to  identify  the  laud, 
thereby  Intended  to  be  conveyed,  as  the  same 
two  sections  of  tand  which  are  in  controversy 
in  this  suit,  and  which  are  descrilied  in  the 
patents  which  have  been  read  in  the  evi- 
dence.' *  •  ♦  The  only  question  presented 
by  the  record  that  we  felt  ourselves  called 
on  to  decide  is  whether  Pet-chi-co's  deed  of 
February,  1833,  vested  his  title  in  Co<iiUllard 
and  Colerick.  Tbe  Pottawatomie  Nation  was 
the  owner  of  the  possessory  right  of  the 
country  ceded,  and  aH  tbe  subjects  of  the  na- 
tion were  Joint  owners  of  it.  The  reservees 
took  by  the  treaty,  directly  from  the  nation, 
the  Indian  title;  and  this  was  the  right  to  oc- 
cupy, use,  and  enjoy  the  lands,  In  common 
with  the  United  States,  until  partition  was 
made,  in  the  manner  prescribed.  Tbe  treaty 
Itself  converted  the  reserved  sections  Into  in- 
dividual property.  The  Indians  as  a  nation 
reserved  no  Interest  in  the  territory  ceded; 
but,  as  a  part  of  tbe  consideration  for  the 
cession,  certain  individuals  of  the  nation  had 
conferred  on  them  portions  of  the  land,  to 
which  the  United  States  title  was  either 
added,  or  promised  to  be  added,  and  It  mat- 
ters not  which,  for  the  purpose  of  this  con- 
troversy for  possession.  The  United  States 
held  the  ultimate  title,  charged  with  the 
right  of  undisturbed  occupancy  and  perpetual 
possession.  In  the  Indian  nation,  with  the  ex- 
chislve  power  in  the  government  of  acquiring 
the  right.  Johnson  v.  Mcintosh,  8  Wheat.  (U. 
S.)  603,  5  I  J.  Ed.  681;  Cornet  v.  Wlnton's 
Lessee,  2  Yerg.  (Tenn.)  147.  Although  the 
government  alone  can  purchase  lauds  from 
an  Indian  nation,  it  does  not  follow  that, 
when  the  rights  of  the  nation  are  extinguish- 


ed, an  Individual  of  the  nation,  who  takes 
as  a  private  owner,  cannot  sell  him  interest. 
The  Indian  title  is  property  and  alienable, 
unless  the  treaty  had  prohibited  its  sale. 
Comet  V.  Wlnton's  Lessee,  2  Yerg.  (Tenn.) 
148;  Blair  and  Johnson  v.  Patbklller's  Les- 
see, 2  Yerg.  (Tenn.)  414.  So  far  from  this  be- 
ing the  case  In  the  instance  before  us,  it  is 
manifest  that  sales  of  the  reserved  sections 
were  contemplated,  as  the  lands  ceded  were 
forthwith  to  be  surveyed,  sold,  and  inhabited 
by  white  population,  among  whom  the  In- 
dians could  not  remain.  We  bold  that  Pet- 
chl-co  was  a  tenant  In  common  with  the: 
United  States,  and  could  sell  his  reserved  in- 
terest; and  that  when  the  United  States  se- 
lected the  lands  reserved  to  him,  and  made 
partition  (of  which  the  patent  Is  conclusive 
evidence),  his  grantees  took  the  Interest  he 
would  have  taken  if  living.  In  the  case  of 
Crews  et  al.  v.  Burcham  et  al.,  1  Black  (U.  S.) 
357,  17  L.  Ed.  91,  the  court  said:  'Some  ex- 
pressions In  the  opinion  delivered  In  tbe  case 
of  Doe  V.  Wilson,  the  first  case  that  came 
before  us  arising  out  of  this  treaty,  were  tbe 
subject  of  observation  by  tbe  learned  counsel 
for  the  appellant  in  tbe  argument,  but  which 
were  founded  on  a  misapprehension  of  their 
scope  and  purport.'  It  was  supposed  that 
the  court  had  held  that  tbe  reservee  was  a 
tenant  In  common  with  the  United  States 
after  the  treaty  of  cession,  and  until  the  sur- 
veys and  patent.  It  will  be  seen,  however, 
that  tbe  tenancy  In  common  there  mentioned 
referred  to  the  right  to  occupy,  use,  and  en- 
Joy  the  lands  in  common  with  the  govern- 
ment, and  had  no  relation  to  the  legal  title." 
In  the  case  of  Crews  v.  Burcham,  1  Black 
(U.  S.)  352-358,  17  L.  Ed.  91,  the  treaty  under 
consideration  by  tbe  court  being  that  with  the 
Pottawatomie  tribe  of  October  27,  1832,  by 
which  the  nation  ceded  all  its  lands  in  Illi- 
nois and  other  states,  subject  to  certain  regu- 
lations, the  court  said:  "It  is  true  that  no 
title  to  the  particular  lands  In  question  could 
rest  In  tbe  reservee,  or  in  bis  grantee,  until 
the  location  by  the  President,  and,  i>erhap8, 
tbe  Issuing  of  the  patent ;  but  the  obligation 
to  make  tbe  selection  as  soon  as  the  lands 
were  sur\-eyed,  and  to  issue  the  patent,  is  ab- 
solute and  imperative,  and  founded  on  a  val- 
uable and  meritorious  consideration.  The 
lands  reserved  constituted  a  part  of  the  com- 
pensation received  by  the  Pottawatomies  for 
the  relinquishment  of  their  right  of  occupan- 
cy to  the  government.  The  agreement  was 
one  which,  if  entered  into  by  an  individual,  a 
court  of  chancery  would  have  inforced  by 
compelling  tbe  selection  of  the  lands  and  tbe 
conveyance  in  favor  of  the  reservee,  or,  in 
case  he  had  parted  with  bis  interest,  in  favor 
of  his  grantees.  And  the  obligation  is  not 
tbe  less  imperative  and  binding  because  en- 
tered Into  by  tbe  government.  The  equitable 
right,  therefore,  to  the  lands  in  tbe  grantee 
of  Beison,  when  selected,  was  perfect;  and 
the  only  objection  of  any  plausibility  is  the 
technical  one  as  to  vesting  of  tbe  legal  title." 
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Mr.  Justice  Field,  In  Stark  v.  Starr,  6  Wall. 
(U.  S.)  418,  18  L.  Ed.  &25,  says:  "The  right 
to  patent  once  vested  Is  treated  by  the  govern- 
ment, when  dealing  with  the  public  lands,  as 
equivalent  to  a  patent  Issued.  When,  In  fact, 
the  patent  does  Issue,  it  relates  back  to  the 
inception  of  the  right  of  the  patentees,  so  far 
as  it  may  be  necessary  to  cut  off  intervening 
claimants.  If  the  patent  relates  back  to  the 
inception  of  the  right  to  It  to  cut  off  interven- 
ing claimants,  with  equal  reason  and  Justice 
It  must  relate  back  to  estop  the  patentees 
from  asserting  title  against  his  grantee  under 
■warranty  deed  made  before  the  patent  actual- 
ly Issued,  and  after  bis  right  to  it  had  become 
absolute." 

In  the  case  of  BYancIs  v.  Francis,  203  IT.  S. 
238,  27  Sup.  Ct  129,  51  U  Ed.  167,  Mr.  Jus- 
tice Harlan,  speaking  for  the  court,  said: 
"The  third  article  is  in  the  following  words: 
There  shall  be  reserved  for  the  use  of  each 
of  the  persons  hereinafter  mentioned,  and 
their  heirs,  which  persons  are  all  Indians  by 
descent,  the  following  tracts  of  land,  to  be 
located  at  and  near  the  Grand  Traverse  of 
the  Flint  river,  In  such  manner  as  the  Presi- 
dent of  the  United  States  may  direct.'  It  Is 
very  clear  that,  if  a  fee-simple  estate  was  In- 
tended to  be  granted,  the  parties  to  the  treat- 
ies were  unfortunate  In  the  choice  of  terrns 
by  which  to  give  effect  to  that  intention ;  and 
yet  it  is  difficult  to  conceive  that  any  other 
estate  was  In  the  contemplation  of  the  par- 
ties at  the  time  of  Its  existence.  Will,  then, 
the  third  article  warrant  such  a  construction? 
It  will  be  observed  that  the  reservation  is  to 
the  use  of  Mokitchenoqua  and  'ber  heirs.' 
No  limitation  as  to  the  time  of  holding,  or 
restriction  upon  the  right  of  alienation,  Is 
contained  in  the  grant.  The  use  of  the  word 
'heirs'  clearly  implies  that  such  an  estate  was 
granted  as  would,  upon  her  death,  descend  to 
her  legal  representatives.  Here,  then,  are  all 
the  essential  elements  of  a  fee-simple  estate. 
This  construction,  we  think,  Is  Justified  by  the 
words  of  the  third  article,  and  is  strengthen- 
ed by  the  fact  that  It  corresponds,  not  only 
with  the  opinion  given  by  the  Attorney  Gen- 
eral of  the  United  States  to  the  Secretary  of 
War  (Land  Laws,  pt.  2,  pp.  96,  97),  but  with 
the  opinion  of  the  Senate — a  branch  of  the 
treaty-making  power — which  is  certainly  en- 
titled to  great  consideration  (3  Senate  Doc. 
1836,  No.  197).  Again,  In  the  same  case,  the 
court  said:  'The  location  of  the  lands  be- 
came a  duty,  devolving  on  the  President,  of 
the  treaty.  This  duty  he  could  execute  with 
an  act  of  Congress,  the  treaty,  when  ratified, 
being  the  supreme  law  of  the  land,  which  the 
President  was  bound  to  see  executed.  It  was 
Impossible  to  describe  the  tract  granted  to 
any  of  the  reservees  In  the  treaty,  as  It  Is  mat- 
ter of  history  that  none  of  the  lands  ceded 
had  ever  been  surveyed.  But  locality  is  giv- 
en to  the  grant  by  the  terms  of  the  treaty, 
with  authority  to  locate  afterwards  by  a  sur- 
rey making  it  definite.  Smith  v.  United 
States,  10  Pet.  (U.  S.)  320,  »  L.  Ed.  444.  This 
authority  being  executed,  the  grant  then  be- 


came as  valid  to  the  particular  section  desig- 
nated by  the  President  as  though  the  descrip- 
tion had  been  incorporated  in  the  treaty  it- 
self. "We  are  therefore  of  opinion  that  a  fee 
simple  passed  to  the  reservee,  Mokitchenoqua, 
by  force  of  the  treaty  Itself,  and  that  the 
rights  of  the  parties  could  In  no  wise  be  af- 
fected by  the  subsequent  act  of  the  President 
directing  a  patent  to  be  issued."  The  court 
further  says:  "In  Dewey  v.  Campau,  4  Mich. 
665,  566,  the  court,  Interpreting  the  same  trea- 
ty, said:  'A  title  In  fee  under  this  clause  of 
the  treaty  passed,  by  this  language,  to  the 
reservee.'  The  term  'reservation'  was  equiva- 
lent to  an  absolute  grant.  The  title  passed 
as  effectually  as  If  the  grant  had  been  execut- 
ed. The  title  was  conferred  by  the  treaty. 
It  was  not,  however,  perfect  until  the  loca- 
tion was  made.  The  location  was  necessary 
to  give  it  identity.  The  location  was  duly 
made,  and  thus  the  title  to  the  land  In  con- 
troversy was  consummated  by  giving  Identity 
to  that  which  was  before  located." 

In  the  case  of  Jones  v.  Meehan,  176  U.  S. 
4,  20  Sup.  Ct.  2,  44  L.  Ed.  51,  the  court 
said:  "By  article  9  of  the  treaty:  'Upon  the 
urgent  request  of  the  Indians,  parties  to  this 
treaty,  there  shall  be  set  apart  from  the  tract 
hereby  ceded  a  reservation  of  six  hundred 
and  forty  acres  near  the  mouth  of  Thief  river 
for  the  chief  Moose  Dung,  and  a  like  reserva- 
tion of  six  hundred  and  forty  acres  for  the 
chief  Red  Bear  on  the  north  side  of  Pembina 
river.'  •  •  •  Moose  Dung  selected  as  his 
reservation,  under  the  ninth  article  of  this 
treaty,  640  acres,  a  part  of  which  was  lot  1 
in  section  34,  including  the  strip  now  In  con- 
troversy; and  he  lived  on  that  land  at  the 
mouth  of  Thief  river,  and  made  It  his  home, 
and  had  a  log  bouse,  a  garden,  and  a  fish  trap 
there.  He  died  In  1872,  before  the  lands 
were  surveyed,  and  was  succeeded,  as  chief, 
by  bis  eldest  son,  who  had  been  born  at  Red 
Lake  in  1828,  and  who  was  known  to  the 
whites  by  the  same  name  of  Moose  Dung  or 
Monsimob,  and  to  the  Indians  as  Mayskoko- 
noyay,  meaning  'The  one  that  wears  the  red 
robes';  and,  ever  since  the  making  of  the 
treaty,  his  father  and  himself.  In  succession, 
sustained  tribal  relations  with  the  Red  Lake 
band  of  Chippewa  Indians,  and  that  band 
continued  to  be  recognized  as  an  Indian  tribe 
by  the  government  of  the  United  States. 
•  •  *  The  clear  result  of  this  series  of  de- 
cisions Is  that  when  the  United  States,  In  a 
treaty  with  an  Indian  tribe,  and  as  part  of 
the  consideration  for  the  cession  by  the  tribe 
of  a  tract  of  country  to  the  United  States, 
make  a  reservation  to  a  chief  of  another 
member  of  the  tribe  of  a  specified  number  of 
sections  of  land,  whether  already  Identified. 
or  to  be  surveyed  and  located  In  the  future, 
the  treaty  Itself  converts  the  reserved  sec- 
tions Into  individual  property,  the  reserva- 
tion, unless  accompanied  by  words  limiting 
its  effect,  is  equivalent  to  a  present  grant  of 
a  complete  title  in  fee  simple:  and  that  title 
Id  alienable  by  the  grantee  at  his  pleasure, 
anless  the  United  States,  by  a  provision  of 
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tbe  treaty  or  an  act  of  Congress,  have  ex- 
pressly or  impliedly  prolilbited  or  restricted 
its  alienation.  •  •  •  The  title  to  the  strip 
of  land  in  controversy,  having  been  granted 
by  the  United  States  to  the  elder  chief  Moose 
Dung  by  the  treaty  itself,  and  having  descend- 
ed, upon  his  death,  by  tbe  laws,  customs,  and 
usages  of  tbe  tribe,  to  his  eldest  son  and  suc- 
cessor, as  chief,  Moose  Dung  the  younger, 
passed  by  the  lease,  executed  by  the  latter 
in  1891,  to  the  plaintiffs  for  the  term  of  that 
lease;  and  their  rights  under  that  lease  could 
not  be  divested  by  any  subsequent  action  of 
the  lessor,  or  of  Congress,  or  of  the  executive 
departments.  The  constructions  of  treaties 
is  the  peculiar  province  of  the  judiciary ;  and, 
except  in  cases  purely  political.  Congress  has 
no  constitutional  power  to  settle  the  rights 
under  a  treaty,  or  to  affect  titles  already 
granted  by  the  treaty  itself.    •    •    •  •• 

In  the  case  of  Wallace  v.  Adams,  143  Fed. 
720,  74  C.  C.  A.  540,  the  United  States  Circuit 
Court  of  Appeals  for  the  Eighth  Circuit,  In 
construing  the  Choctaw-Chickasaw  agree- 
ments, containing  provisions  for  tbe  allotment 
of  land  in  said  nations  therein,  said:  "The 
Commission,  under  the  direction  of  the  Sec- 
retary, is  a  special  tribunal,  vested  with  the 
power  to  hear  and  determine  the  claims  of 
all  parties  to  allotment  in  these  lands  and  to 
execute  its  Judgment  by  the  issuance  of  the 
allotment  certificates,  which  constitute  con- 
veyance of  the  right  of  the  lands  to  the  par- 
ties whom  they  decide  are  entitled  to  the 
property.  •  •  •  The  allotment  certlflcate, 
when  Issued,  like  a  patent  to  land,  is  dual  In 
its  effect  It  is  an  adjudication  of  the  ai>ecial 
tribunal,  empowered  to  decide  tbe  question 
that  a  party  to  whom  it  Issues  Is  entitled  to 
the  land,  and  it  is  a  conveyance  of  the  right 
to  this  title  to  the  allottee."  This  case  was 
affirmed  by  the  Supreme  Court  of  the  United 
States.  See  Wallace  v.  Adams,  204  U.  S.  419, 
27  Sup.  Ct.  363,  61  L.  Ed.  547. 

The  case  of  Quinney  v.  Denn^,  18  Wis. 
485,  was  a  case  involving  the  right  of  the  al- 
lottee to  sell  his  allotment  before  patent  was 
Issued.  That  was  an  action  in  ejectment, 
and  It  appears  that  the  land  was  filed  on  or 
taken  in  1845, 15  years  before  the  date  of  the 
patent.  The  court  held  that  the  law  or  treaty 
gave  the  allottee  an  equitable  title.  It  said: 
"Now  we  are  of  the  opinion  that  this  act  cre- 
ated or  gave  to  the  allottee  an  equitable  estate 
or  title  in  tbe  land  allotted  to  him,  which 
could  be  sold  and  transferred  by  deed,  and 
that  when  the  patent  subsequently  issued  to 
him  it  Inured  to  the  benefit  of  bis  grantee. 
We  think  that  this  position  is  abundantly 
sustained  by  the  following  authorities  cited 
on  the  brief  of  the  counsel  for  the  appellant : 
Strother  v.  Lucas,  12  Pet.  (U.  S.)  410,  9  U  Ed. 
1137 ;  Stoddard  v.  Chambers,  2  How.  (U.  S.) 
284,  11  li.  Ed.  209;  Grignon  v.  Astor,  2  How, 
(U.  S.)  319,  11  li.  Ed.  283 ;  Les  Hois  v.  Bram- 
ell,  4  How.  (U.  S.)  449,  11  L.  Ed.  1(B1 ;  Marsh 
v.  Brooks,  8  How.  (U.  S.)  223,  12  L.  Ed.  1056; 
Landes  v.  Brant,  10  How  (U.  S.)  348,  13  I* 
Ed.  449;  United  States  T.  Brooks,  10  How. 


(U.  S.)  442, 13  I*  Ed.  489;  French  ▼.  Spencer. 
21  How.  (U.  8.)  228,  16  L.  Ed.  97;  Berthold 
v.  McDonald,  22  How.  (U.  8.)  334,  16  U  Ed. 
318;  Doe  v.  Wilson,  23  How.  (U.  S.)  458,  18 
L.  Ed.  584;  Crews  v-  Burcham,  1  Black  (U. 
8.)  352, 17  U  Ed.  91 ;  Challefoux  T.  Ducharme, 
4  Wis.  554." 

Tlie  Supreme  Court  of  the  United  States  and 
otlier  courts  have  imlformly  held  that  the  pat- 
ent, issued  to  the  purchaser  by  tbe  government. 
Is  not  a  new  acquisition  of  UtJe.  It  Is  only  a 
confirmation  of  the  right  which  the  patentee 
had  before  the  patent  was  issued.  Cornelius 
V.  Kessel.  128  U.  S.  456-463,  9  Sup.  Ct  122,  32 
L.  Ed.  482;  Stoddard  v.  Chambers,  2  How. 
(U.  S.)  284,  11  L.  Ed.  269;  BisseU  v.  Penrose, 
8  How.  (U.  8.)  317,  12  L.  Ed.  1095;  Shepley 
▼.  Cowan,  91  U.  8.  330-340,  23  L.  Ed.  424; 
Dibble  V.  Bellingham  Bay  Land  Co.,  163  U. 
8.  65-68,  16  Sup.  Ct  939,  41  L.  Ed.  72;  Def- 
fenbadt  v.  Hawke,  115  U.  8.  392.  6  Sup.  Ct. 
95,  29  Lu  Ed.  423;  Spiess  v.  Neoberg,  71  Wi& 
279,  37  N.  W.  417,  5  Am.  St  Rep.  211 ;  FauU 
T.  Cooke,  19  Or.  455,  26  Pac.  662,  20  Am.  St 
Rep.  836;  Morrison  v.  Faulkner  (Tex.  Civ. 
App.)  21  S.  W.  984 ;  KozeU  v.  C.,  M.  &  L.  Co. 
(Ark.)  89  S.  W.  469 ;  Frost  v.  Missionary  So- 
ciety, 56  Mich.  62,  22  N.  W.  203;  Jackson  v. 
Ramsay,  3  Cow.  (N.  Y.)  76, 15  Am.  Dec  242;  3 
Washburn,  Real  Property  (6tb  Ed.)  i  2034. 

In  May,  1863,  Congress  passed  on  act  pro- 
viding that  in  all  cases  where  patents  for 
public  lands  have  been  or  may  be  hereafter 
Issued  in  pursuance  to  any  law  of  the  United 
States,  if  a  person  who  had  died,  or  slutU 
hereafter  die,  before  tbe  date  of  sach  patent 
the  title  to  tbe  land  designated  therein  sliaU 
inure  to  and  become  vested  in  tbe  heirs  of  tbe 
devisees  or  assigns  of  such  deceased  as  If  the 
patent  had  been  Issued  to  tbe  deceased  pat- 
entee during  life.  Act  May  20,  1836,  c.  76,  5 
Stat  31. 

In  the  case  of  Oliver  ▼.  Forbes,  17  Kan.  127, 
It  was  held  that  this  act  applied  to  the  case 
of  an  Indian  who  had  received  his  land  under 
a  treaty  with  the  United  States.  After  citing 
a  number  of  cases  referring  to  patent  Issued 
after  the  death  of  the  patentee,  the  Kansas 
Supreme  Court  said :  "If  the  patent  Is  valid. 
It  is  so  merely  because  It  is  in  confirmation 
of  other  existing  rights,  and  not  because  it 
created  any  new  rights." 

In  the  case  of  Briggs  t.  Wash-puk-qua  (CL 
C.)  37  Fed.  135,  the  validity  of  a  conveyance 
executed  before  patent  was  issued  was  involv- 
ed, and  Judge  Foster  said :  "The  right  to  '<« 
patent  was  absolute  and  complete,  and  Uie 
duty  of  the  Secretary  of  the  Interior  to  issue 
the  patent  was  Imperative." 

In  tbe  case  of  Porter  v.  Parker,  68  Neb. 
838,  94  N.  W.  123,  the  court  said  (referring  to 
Act  Cong.  Aug.  7,  1882,  c.  434,  22  Stat  342, 
which  is  as  follows) :  "  'Tliat  upon  the  approv- 
al of  the  allotments  provided  for  in  the  pre- 
ceding sections  by  the  Secretary  of  the  In- 
terior, he  shall  cause  patents  to  issue  there- 
fore in  the  name  of  the  allottees,  which  pats- 
ents  shall  be  of  the  legal  effect  and  dedai* 
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that  the  United  States  does  and  will  hold  the 
land  thus  allotted  for  a  i)erlod  of  twenty-flre 
years  In  trust  for  the  sole  use  and  benefit  of 
the  Indian  to  whom  the  allotment  shall  have 
been  made,  or  In  case  of  his  decease,  of  his 
heirs  according  to  the  laws  of  the  state  of 
Nebraska,  and  at  the  expiration  of  said  peri- 
od, the  United  States  will  convey  the  same 
by  patent  to  said  Indian  or  his  heir  as  afore- 
said, In  fee  discharged  of  said  tmst  and  free 
of  all  Incumbrance  and  charge  whatever,  and 
tf  any  conveyance  shall  be  made  of  the  land 
set  apart  and  allotted  as  herein  provided,  or 
any  contract  made  touching  the  same  before 
the  expiration  of  the  time  above  mentioned, 
such  conveyance  or  contract  shall  be  abso- 
lutely null  and  void :  Provided  that  the  law 
of  descent  and  partition  In  force  In  the  said 
state  shall  apply  thereto  after  patents  have 
been  executed  and  delivered.'  On  the  29th 
day  of  December,  1884,  a  patent  for  160  acres, 
or  a  quarter  section,  of  such  lands,  reciting. 
In  substance,  the  terms  of  the  foregoing  sec- 
tion of  the  statute,  was  Issued  to  one  Phillip 
Porter,  a  member  of  the  tribe,  in  satisfaction 
of  bis  right  to  XMrtldpate  In  such  allotment. 
At  that  time  Porter  was  the  head  of  a  family, 
consisting,  besides  himself,  of  his  wife,  the 
defendant,  Ne-da-wa  Parker,  and  of  a  daugh- 
ter. After  the  delivery  of  the  patent  Porter 
died  intestate,  leaving  his  wife  and  daughter 
'  surviving.  Some  time  afterwards  the  daugh- 
ter died,  also  intestate,  and  without  Issue. 
The  allottee  was  the  son  of  Daniel  Porter,  the 
plaintiff  in  this  action.  Since  the  death  of 
her  husband  and  daughter  the  defendant  has 
remained  In  the  exclusive  possession  of  the 
land,  claiming  to  he  lawfully  entitled  thereto. 
The  foregoing  matters  were  submitted  to  the 
district  court  of  Thurston  county  upon  an 
agreed  statement  of  facts,  praying  the  Judg- 
ment of  the  court  whether  the  plaintiff  or  de- 
fendant has  the  better  right  In  the  premises. 
To  review  a  judgment  In  favor  of  defendant 
the  plaintiff  prosecutes  a  petition  in  error  In 
this  court"  The  court  further  states:  "In 
our  opinion  an  allottee  and  patentee  of  lands 
In  severalty,  pursuant  to  the  above-mentioned 
act  of  Congress,  Is  seised  of  an  equitable  in- 
terest and  estate  in  fee,  which,  upon  bis 
death,  before  the  Issuance  of  a  final  patent 
therefor  by  the  United  States,  descends  to  his 
or  her  heirs  at  law,  according  to  the  laws  of 
Inheritance  of  this  state." 

The  syllabus  In  the  case  of  McCauley  t. 
Tyndall,  68  Neb.  685,  94  N.  W.  813,  Is  as  fol- 
lows: "Under  Act  Cong.  Aug.  8,  1882,  c.  434, 
22  Stat  341,  entitled  'An  act  to  provide  for 
the  sale  of  a  part  of  the  reservation  of  the 
Omaha  Tribe  of  Indians  in  Nebraska,'  etc., 
the  widow  of  an  allottee,  dying  before  the 
issuance  of  a  final  patent,  and  without  is- 
sue, takes  a  life  estate  In  the  allotment  to 
her  husband,  remainder  to  his  father." 

The  right  of  a  person  who  has  located  a 
Talld  land  certificate  upon  vacant  public  land, 
and  has  caused  such  land  to  be  surveyed, 
•nd  the  survey  and  certificate  to  be  return- 


ed to  the  General  Land  Office  within  the 
time  prescribed  by  law,  is  a  vested  legal 
right,  and  is  entitled  to  the  protection  of 
all  the  constitutional  guaranties  with  whldi 
such  rights  are  hedged.  Howard  v.  Perry, 
7  Tex.  259 ;  Hamilton  v.  Avery,  20  Tex.  612 ; 
Milam  County  v.  Bateman,  54  Tex.  153; 
GuUett  V.  O'Connor,  54  Tex.  408;  Snider  v. 
Methvin,  60  Tex.  487 ;  Jones  v.  Lee,  86  Tex. 
25,  22  S.  W.  386,  1002;  Threadglll  v.  Blck- 
erstaff,  87  Tex.  520,  29  S.  W.  757;  Olcott 
V.  Ferris  (Tex.  Civ.  App.)  24  S.  W.  848; 
Sherwood  ▼.  Fleming,  26  Tex.  Sup.  408; 
Thompson  V.  Dumas,  85  Fed.  517,  29  C.  a 
A.  312. 

The  lands  of  the  Seminole  Nation  belong 
to  the  nation  In  Its  sovereign  capacity,  and 
not  to  Its  citizens  as  tenants  In  common. 
The  lands  and  money  of  the  Seminole  Na- 
tion are  public  property  and  public  moneys, 
and  are  not  held  In  an  individual  ownership. 
Stephens  v.  Cherokee  Nation,  174  U.  S.  445, 
19  Sup.  Ct  722,  43  L.  Ed.  1041. 

In  the  Cherokee  Nation  the  land  is  held 
by  virtue  of  a  patent  Issued  by  the  federal 
government  on  the  1st  day  of  December,  1838, 
pursuant  to  treaty  stipulation,  which  pro- 
vides as  follows:  "Therefore  in  the  execu- 
tion of  the  agreements  and  stipulations  con- 
tained in  the  .said  several  treaties,  the 
United  States  have  governed  and  granted  un- 
to the  said  Cherokee  Nation  the  two  tracts 
of  land  So  surveyed  and  hereinbefore  de- 
scribed, containing  In  the  whole  14,374,135.14 
acres,  to  have  and  to  hold  the  same,  to- 
gether with  all  the  rights,  privileges  and  ap- 
purtenances thereunto  belonging,  to  the  said 
Cherokee  Nation  forever;  subject  however, 
to  the  rights  of  the  United  States  to  permit 
other  tribes  of  red  men  to  get  salt  on  the 
salt  plains  of  the  Western  Prairie,  referred 
to  in  the  second  article  of  the  treaty  of  De- 
cember 1835,"  etc. 

As  to  the  Greek  Nation,  article  3  of  treaty 
of  February  14,  1833  (7  Stat  417),  provides: 
"The  United  States  will  grant  a  patent  in 
fee  simple,  to  the  Creek  Nation  of  Indians 
for  the  land  assigned  said  nation  by  this 
treaty  or  convention,  whenever  the  same 
shall  have  been  ratified  by  the  President  and 
Senate  of  the  United  States,  and  the  right 
thus  guaranteed  by  the  United  States  shall 
be  continued  to  said  tribe  of  Indians,  so  long 
as  they  shall  exist  as  a  nation  and  continue 
to  occupy  the  country  hereby  assigned  them" ; 
and  afterwards  the  patent  was  Issued  in  ac- 
cordance with  this  treaty  stipulation. 

As  to  the  Choctaw  Nation,  article  2  of 
treaty  of  September  27,  1830  (7  Stat  833). 
provides :  "The  United  States  under  a  grant 
specially  to  be  made  by  the  President  of  the 
United  States  shall  cause  to  be  conveyed  to 
the  Choctaw  Nation  a  tract  of  country  west 
of  the  Mississippi  river,  in  fee  simple  to 
them  and  their  descendants,  to  inure  to  them 
while  they  shall  exist  as  a  nation  and  Uv« 
on  It" 

President  Tyler  In  1842  executed  the  pat- 
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ent,  poTsnant  to  tbe  provlsloni  of  said  treaty. 
The  habendum  clause  of  the  same  is  as  fol- 
lows: "^o  have  and  to  h<rid  the  same  with 
aU  the  rights,  privileges,  immunities  and  ap- 
purtenances of  whatsoever  nature  thereun- 
to belonging  as  intended  to  be  conveyed  by 
the  aforesaid  article  in  fee  simple  to  them 
and  their  descendants,  to  inure  to  them  while 
they  shall  exist  as  a  nation  and  live  on  It, 
liable  to  no  transfer  or  alienation  except  to 
the  United  States  or  with  their  consent" 

By  virtue  of  the  treaty  of  1837  (H  Stat 
573)  tbe  ChlcliasawB  and  Choctaws  Jointly 
held  tbe  Choctaw  grant  on  tbe  same  terms 
that  tbe  Choctaws  previously  held  it  By 
virtue  of  treaty  of  June  22,  1865,  it  was  pro- 
vided that  a  certain  district  In  the  Choctaw 
Nation  should  be  occupied  by  the  Chiclcasaws, 
and  that  the  land  Included  in  both  the  Choc- 
taw and  Chickasaw  district  was  to  be  held 
la  common,  so  that  each  and  every  member 
of  said  trittes  shall  have  an  equal  and  un- 
divided interest  in  the  whole.  Article  1  of 
said  treaty  Is  as  follows :  "And  pursuant  to 
an  act  of  Congress  approved  May  28, 1830,  the 
United  States  do  hereby  forever  secure  and 
guarantee  the  lands  embraced  within  the  said 
limits,  to  the  members  of  tbe  Choctaw  and 
Chickasaw  Tribes,  their  heirs  and  successors, 
to  be  held  in  conmion;  so  that  each  and 
every  member  of  either  tribe  shall  have  an 
equal,  undivided  Interest  in  the  whole :  Pro- 
vided, however,  no  part  thereof  shall  ever  be 
sold  without  the  consent  of  both  tribes,  and 
that  said  land  shall  revert  to  the  United 
States  if  said  Indian  and  their  heirs  become 
extinct  or  abandon  the  same." 

Whilst  we  hold  that  in  the  case  of  the 
Seminole  Nati<»i,  the  land  and  moneys  of 
that  tribe  are  public  property,  and  are  not 
held  in  an  individual  ownership,  it  is  not  to 
t>e  inferred  that  the  same  rule  applies  to  all 
tbe  other  nations  of  the  Five  Civilized 
Tribes.  Such  question  not  being  before  us, 
the  same  is  specifically  reserved. 

There  can  be  no  serious  question  of  tbe  au- 
thority of  Congress  to  remove  tbe  restrictions 
upon  the  alienation  of  land  of  tbe  allottees 
without  tbe  consent  of  tbe  tribe.  Thomas  v. 
Goy,  169  U.  S.  2C4r-266,  18  Sup.  Ct  340,  42 
L.  Ed.  740;  Ward  v.  Baoe  Horse,  163  U. 
S.  504,  16  Sup.  Ct  1076,  41  L.  Ed.  244; 
Cherokee  Tobacco  Co.,  11  Wall.  (U.  8.)  616, 
20  L.  Ed.  227.  In  section  15,  supra,  of  the 
act  of  Congress  of  March  3,  1893,  wherein 
the  Congress  consents  to  the  allotment  of  the 
lands  in  severalty  not  exceeding  160  acres  of 
land  to  any  one  Individual  within  the  limits 
of  the  country  occupied  by  the  Cherokee, 
Creek,  Choctaw,  Chickasaw,  and  Seminole 
Nations,  it  was  carrying  oot  the  settled  poli- 
cy theretofore  existing  on  the  part  of  the 
general  government  toward  the  Indian  tribes. 
In  the  various  treaties  made  in  1866  between 
the  United  States  government  and  the  Five 
Civilized  Tribes  it  is  apparent  that  it  was 
contemplated  that  these  lands  should  be  ul- 
timately allotted  in  severalty.    And  said  sec- 


tion 15  waa  evidently  Inserted  with  tbe  view 
that  the  Indian  tribes,  upon  their  own  ini- 
tiative, if  they  so  elected,  might  proceed  wltli 
sach  allotment  and  that  such  allottees  would, 
by  virtue  of  section  6,  c.  119,  24  Stat  at 
Large,  380,  supra,  by  the  completion  thereof, 
and  the  Issuing  and  delivering  of  patents, 
become  citizens  of  the  United  States. 

In  tbe  succeeding  section,  which  is  section 
16  of  said  act  Congress  also  contemplated 
the  initiation  of  such  movement  on  the  part 
of  the  federal  government  In  other  words, 
the  United  States  government  by  an  act  of 
Congress  of  March  3,  1893,  said  to  tbe  mem- 
bers of  the  Five  Civilized  Tribes:  "It  is  our 
policy  to  extinguish  tbe  Indian  title  In  your 
country,  and,  allotment  in  severalty  being  ne<'- 
essary  to  accomplish  this,  we  consent  that 
you  may  proceed  with  the  allotment  but  at 
tbe  same  time  recognizing  the  fact  that  there 
are  grave  doubts  of  your  acting  upon  such 
suggestions,  commissioners  on  tbe  part  of  tbe 
general  government  shall  be  appointed  to  ne- 
gotiate with  you  looking  to  that  end,  in  order 
to  bring  about  the  ultimate  creation  of  a 
state  or  states  of  the  Union,  which  shall  em- 
brace the  lands  comprising  your  territory." 
And  as  a  result  of  that  negotiation,  the  trea- 
ty of  the  16th  day  of  December,  1897,  was 
consummated,  providing  for  tbe  dassiflcatton 
of  tbe  lands  and  the  division  of  the  same. 
As  was  said  by  the  court  in  the  case  of  Wlth- 
erspoon  v.  Duncan,  supra,  it  necessarily  hap- 
pens, in  consummating  the  machinery  of  al- 
lotment and  tbe  issuance  of  patents  for  tbe 
same  In  the  reasonable  expedition  of  such 
business,  that  years  may  elapse  before  the 
same  finally  issue. 

Further,  it  must  have  been  Intended  by  tbe 
words  "that  each  allottee  shall  have  the  sole 
right  of  occupancy  of  the  land  so  allotted  to 
him  during  the  existence  of  tbe  present  tribal 
government"  to  exclude  tbe  tribal  authorities, 
under  their  tribal  authority,  from  attempting 
to  deprive  such  allottee  of  the  individual  use 
thereof.  In  other  words.  It  was  the  purpose 
of  Congress  to  bring  to  an  end  public  owner- 
ship, and  it  was  iierfectly  natural  to  Insert 
a  provision  tliat  would  exclude,  during  tbe 
continuance  of  the  tribal  government,  the  tri- 
bal authorities  from  doing  anything  that 
would  continue  such  possession  and  use  of 
such  allotment.  It  is  further  provided  that 
each  allottee  shall  have  tbe  sole  right  of  occu- 
pancy of  the  land  so  allotted  to  him  until  tbe 
members  of  said  tribe  shall  become  citizens  of 
the  United  States.  Under  section  6,  a  119 
(24  Stat  300),  supra,  the  allottee  would  not 
become  a  citizen  of  tbe  United  States  until 
tbe  patent  was  issued  to  him.  Said  section  la 
as  follows:  "That  upon  the  completion  of 
said  allotments  and  tbe  patenting  of  said 
lands  to  said  allottee,  each  and  every  member 
of  the  respective  bands  or  tribes  of  Indians 
to  whom  the  allotment  shall  be  made,  shall 
have  the  benefit  of  and  be  subject  to  the 
lawsi,  both  civil  and  criminal,  In  the  state  or 
territory  in  which  they  reside;   and  no  stat* 
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or  territory  shall  pasa  a  law  denying  any 
■ocb  Indian  within  its  Jurisdiction  the  equal 
protection  of  the  law,  and  erery  Indian  bom 
within  the  territorial  limits  of  the  United 
States  to  whom  allotments  shall  have  been 
made  imder  the  provisions  of  this  act  or  un- 
der any  law  of  the  territory,  and  every  In- 
dian bom  within  the  United  States  who  has 
voluntarily  taken  up  within  said  limits  his 
residence  separate  and  apart  from  any  tribe 
of  Indians  therein,  and  has  adopted  the  hab- 
its of  clvlllEed  life,  is  hereby  declared  a  cltl- 
■en  of  the  United  States  and  entitled  to  all 
the  rights,  privileges  and  immunities  of  such 
citizens,  whether  said  tribe  has  been  or  not, 
by  birth  or  otherwise,  a  member  of  any  tribe 
of  Indians  within  the  United  States,  without 
In  any  manner  affecting  the  right  of  such  Is- 
'lian  or  tribe  to  other  property." 

Afterwards  Congress,  by  Act  March  3, 1901, 
e.  868,  81  Stat  1447,  provided:  "That  sec- 
tion 6  of  chapter  119,  of  the  U.  S.  Statutes  at 
Large,  No.  24,  page  390,  is  hereby  amended 
as  follows,  to  wit :  After  the  words  'civilized 
life'  in  line  13  of  said  section  6,  insert  the 
words  'and  every  Indian  In  the  Indian  Terri- 
tory.'" And,  later,  Congress  provided  by 
Act  April  21,  1904,  c.  1402,  33  Stat  204,  as 
follows:  "And  all  the  restrictions  upon  the 
alienation  of  lands  of  all  allottees  of  either 
of  the  Five  Civilized  Tribes  of  Indians  who 
were  not  of  Indian  blood,  except  minors,  and, 
except  as  to  homesteads,  are  hereby  removed, 
and  all  the  restrictions  upon  the  alienation  of 
all  other  allottees  of  said  tribes,  except  mi- 
nors, and  except  as  to  homesteads,  may,  with 
the  approval  of  the  Secretary  of  the  Interior, 
be  removed  under  such  rules  and  regulations 
as  the  Secretary  of  the  Interior  may  pre- 
scribe upon  application  of  the  United  States 
Indian  agent  at  the  Union  agency  in  charge 
of  the  Five  Civilized  Tribes,  If  said  agent  la 
satisfled,  upon  full  investigation  of  each  In- 
dividual case,  that  the  removal  of  said  re- 
strictions 1b  for  the  best  interest  of  said  al- 
lottee." Why  did  Congress  Include  the  Sem- 
inole Nation  within  the  provisions  of  this  act 
unless  it  would  have  had  the  effect  to  render 
lands  alienable  in  said  nation? 

With  the  act  of  March  3,  1893,  for  the  al- 
lotment and  division  of  the  lands  In  severalty 
among  the  Indians  with  the  view  of  the  ultl- 
n^iate  creation  of  a  state,  this  act  removing 
restrictions  as  to  alienation,  accords.  Just 
as  the  general  government  by  donation  and 
homestead  acts,  bas  laid  the  predicate  for  the 
establishment  and  building  of  homes  within 
other  states  erected  out  of  the  territories,  in 
the  country  of  the  Five  Civilized  Tribes, 
where  no  public  domain  existed  for  settle- 
ment by  the  nondtlzens  therein,  the  neces- 
sity arose  for  the  removal  of  restrictions  on 
alienation  that  the  Indian  might  have  op- 
iwrtunlty  to  sell  and  convey  to  his  noncltlzen 
neighbor  and  home  builder,  such  a  course 
being  to  the  mutual  advantage  of  both  races, 
to  bring  about  individual  ownership,  erect  a 
«)P.-61 


state  and  Indnstriidly  and  commercially  de- 
velop the  same.  And  with  like  purpose  it  is 
provided  in  the  treaty  of  December  19,  1897, 
as  follows:  "The  town  site  of  Wewoka  shall 
be  controlled  and  disposed  of  according  to 
the  provisions  of  an  act  of  the  Oeneral  Coun- 
cil of  the  Seminole  Nation,  approved  April 
23,  1887,  relative  thereto;  and  upon  the  ex- 
tinguishment of  the  tribal  government  deeds 
of  conveyance  shall  issue  to  owners  of  lots  as 
herein  provided  for  allottees;  and  all  lots  re- 
maining unsold  at  that  time  may  be  sold  in 
such  manner  as  may  be  prescribed  by  the 
Secretary  of  the  Interior." 

It  certainly  would  not  be  contended  that 
when  a  lot  of  the  Wewoka  town  site  was  sold 
to  tbe  purchaser,  and  the  consideration  there- 
for had  been  paid,  and  the  purchaser  had 
gone  into  possession,  and  a  certificate  for  the 
purchase  price  had  been  Issued  by  the  proper 
officer  of  the  Seminole  Nation,  such  pur- 
chaser would  not  have  had  an  equitable  es- 
tate In  tee  In  said  lot  This  construction  la 
in  accord  with  a  uniform  rale  laid  down  by 
tbe  Supreme  Court  of  the  United  States.  But 
If  it  were  a  question  of  first  impression,  to 
make  any  other  ruling  would  be  contrary  to 
sound  reason.  For  It  states  that  upon  tbe  ex- 
tinguishment of  tbe  tribal  government  these 
"conveyances  shall  issue  to  owners  of  lot» 
as  herein  provided  for  allottees  and  all  lots 
remaining  at  that  time  may  be  sold  in  such 
manner  as  may  be  prescribed  by  tbe  Secre- 
tary of  the  Interior." 

An  admission  is  therein  contained  that  the 
purchaser  of  said  lot  was  the  owner  thereof. 
How  did  he  get  to  be  tbe  owner?  By  pur- 
chasing and  paying  for  the  same?  Suppose 
that  said  treaty  had  also  contained  a  provi- 
sion that  such  purchaser  of  lot  sho<.:ld  not 
alienate  or  Incumber  the  same  In  any  way  un- 
til conveyance  or  patent  had  been  executed  by 
the  proper  tribal  authorities,  and  afterwards 
that  prohibition  as  to  alienation  or  Incum- 
brance had  been  repealed,  would  any  one  have 
the  hardihood  to  contend  that  such  lot  would 
not  then  and  there  become  alienable?  A  similar 
question  was  passed  on  by  the  Supreme  Court 
of  the  United  States  in  the  case  of  Barney 
▼.  Dolph.  97  U.  8.  666,  24  L.  Ed.  1063.  Chief 
Justice  Walte,  delivering  the  opinion  for  tbe 
court  said:  "The  only  question  within  our 
Jurisdiction  presented  by  this  record  Is  wheth- 
er, after  a  husband  and  wife  bad  perfected 
their  right  to  a  patent  for  lands  in  Oregon, 
under  Donation  Act  Sept  27,  1860,  c.  76,  9 
Stat  496,  and  after  the  amendment  of  July 
17,  1854  (10  Stat  306,  c.  85),  they  could,  be- 
fore receiving  the  patent  sell  and  convey  the 
lands  so  as  to  cut  off  the  rights  of  the  chil- 
dren or  heirs  of  the  husband  or  wife,  in  case 
of  bis  or  her  death  before  tbe  patent  was 
actually  Issued.  This  depends  upon  the  effect 
to  be  given  tbe  original  act  when  construed 
In  connection  with  the  amendment  The  origi- 
nal act  after  providing  for  a  grant  to  the 
husband  and  wife  of  640  acres  of  land,  on^ 
half  to  tbe  husband  and  one-half  to  tbe  wife 
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In  her  own  rlgfat,  declared  that:  'In  all  caaes 
where  such  married  persona  have  complied 
with  the  proTlslona  of  this  [the]  act,  so  as  to 
entitle  them  to  the  grant  as  above  provided, 
whether  under  the  late  provisional  govern- 
ment of  Oregon,  or  since,  and  either  shall 
have  died  before  patent  issued,  the  survivor 
and  children  or  heirs  of  the  deceased  In  equal 
proportions,  except  where  the  deceased  shall 
otherwise  dispose  of  It  by  testament,  duly 
and  properly  executed  according  to  the  laws 
of  Oregon';  and  then,  'that  all  future  con- 
tracts by  any  person  or  persons  entitled  to 
the  benefits  of  this  act,  for  the  sale  of  the 
land  to  which  he  or  they  may  be  entitled  un- 
der this  act  before  he  or  they  shall  have  re- 
ceived their  patent  therefor,  stuill  be  void.' 
The  amendment  of  1854  repealed  this  prohi- 
bition of  sales. 

"The  point  to  be  decided  is  not  whether,  be- 
fore the  amendment,  such  a  conveyance  could 
have  been  made,  or  whether,  If  the  convey- 
ance had  not  been  made,  the  children  or  heirs 
of  a  deceased  husband  or  wife  would  take  by 
descent  or  purchase,  or  whether  the  grant 
from  the  United  States  was  one  which  took 
effect  from  the  time  of  the  passage  of  the  act, 
or  a  subsequent  entry  and  settlement;  but 
whether  after  the  amendment  the  busband 
and  wife  held  by  such  a  title  that,  before  pat- 
ent, but  after  their  right  to  one  had  become 
absolute,  they  could  sell  and  convey,  so  as  to 
vest  In  the  purchaser  either  a  legal  or  equi- 
table estate  in  fee  simple — legal,  if  the  title 
had  already  passed  out  of  the  United  States 
by  virtue  of  the  act  of  Congress  and  a  full 
compliance  with  its  provisions;  equitable.  If 
the  patent  was  needed  to  perfect  the  grant 
The  question  Is  one  of  legislative  Intent,  to  be 
ascertained  by  examining  the  language  which 
Congress  has  used,  and  applying  it  to  the 
subject-matter  of  the  legislation.  The  pro- 
hibition of  sales,  although  contained  In  sec- 
tion 4,  applied  to  all  persons  entitled  to  the 
benefit  of  the  act,  and  its  repeal  was,  under 
the  circumstances,  equivalent  to  an  express 
grant  of  power  to  sell.  The  prohibitions  were 
of  the  sale,  before  patent,  of  the  land  to 
which  the  settler  was  entitled  under  the  act 
The  repeal,  therefore,  operated,  under  the 
circumstances,  the  same  as  a  grant  of  power 
to  sell  the  land,  even  though  a  patent  had 
not  Issued.  This,  in  the  absence  of  anything 
to  the  contrary,  implied  the  power  to  con- 
vey all  the  government  had  parted  with. 
When  the  rigbt  to  a  patent  once  became  vest- 
ed In  a  settler  under  the  law.  It  was  equiva- 
lent, so  far  as  the  government  was  concern- 
ed, to  a  patent  actually  issued.  We  so  de- 
cided in  Stark  v.  Starr,  supra.  The  execution 
and  delivery  of  the  patent  after  the  right  to 
it  is  complete  are  the  mere  ministerial  acts 
of  the  officer  charged  with  the  duty.  An  au- 
thorized sale  of  a  settler,  therefore,  after  his 
rigbt  to  a  patent  had  been  fully  secured,  was, 
as  to  the  government,  a  transfer  of  the  own- 
ership of  the  land." 

It  Is  clear  that  under  the  provisions  of  the 


treaty  of  the  16th  day  of  December,  189^ 
when  a  member  of  the  Seminole  Tribe  select' 
ed  his  allotment  and  the  selection  and  desig- 
nation of  his  homestead,  the  same  being  segre- 
gated from  the  common  mass  of  the  Seminole 
land,  after  the  issuance  of  the  certificate  to 
him  therefor,  his  right  thereto  became  at>solute 
and  indefeasible;  that  by  the  terms  of  tlM 
treaty  he  was  to  have  the  sole  rigbt  of  oc- 
cupancy during  the  existence  of  the  tribal  gov- 
ernment the  tribal  authorities  thereby  being 
excluded  from  contlnnlng  any  further  public 
occupancy  so  far  as  said  allotment  was  con- 
cerned, and  It  being  contemplated  by  said 
treaty  that  a  patent  should  be  issued  to  the 
allottee  Immediately  on  the  expiration  of  the 
tribal  government  it  naturally  followed  that 
such  member  of  the  Seminole  Tribe  would 
then  and  there  become  a  citizen  of  the  Unit- 
ed States.  It  was  fmrttaer,  then,  the  inten- 
tion of  Congress  to  restrict  the  alienation  of 
all  of  said  allotment  until  the  expiration  of 
the  tribal  government,  by  the  insertion  of  the 
following  clause  In  said  treaty  agreement,  to 
wit:  "All  contracts  for  sale,  disposition  or 
Incumbrance  or  any  part  of  any  allotment 
made  prior  to  the  date  of  patent  shall  be 
void."  In  fine,  It  was  provided  that  during 
the  existence  of  the  tribal  government,  each 
allottee  shall  have  the  sole  right  of  occupan- 
cy of  his  allotment,  and  until  the  membera 
of  the  tribe  shall  become  citizens  of  the  Unit- 
ed States.  Then  follows  the  restrictions  of 
the  alienation  until  the  patent  shall  be  Is- 
sued. When  air  such  restrictions  on  aliena- 
tion were  removed,  what  prevented  the  allottee 
herein  from  executing  a  valid  conveyance? 

Further,  Congress,  in  section  18,  c.  1876, 
entitled  "An  act  to  provide  for  the  final  dis- 
position of  the  Five  Civilized  Tribes  In  In- 
dian Territory,  and  for  other  purposes,"  ap- 
proved April  26,  1906,  provides  that:  "Con- 
veyances heretofore  made  by  members  of  any 
of  the  Five  Civilized  Tribes  subsequent  to 
the  selection  of  allotment  and  subsequent  to 
the  removal  of  restrictions,  where  patents 
thereafter  Issue,  shall  not  be  deemed  or  held 
Invalid  solely  because  said  conveyances  were 
made  prior  to  the  issuance  and  recording  and 
delivery  of  patent  deed ;  but  this  shall  not 
be  held  construed  to  affect  the  validity  or  In- 
■  validity  of  such  conveyance  except  as  herein- 
before provided."  When  we  consider  this 
provision,  In  connection  with  the  act  of  April 
21,  1904,  removing  all  restrictions  upon  the 
alienation  of  lands  of  all  allottees  of  either 
of  the  Five  Civilized  Tribes  of  Indians  who 
are  not  of  Indian  blood,  except  minors,  and 
except  as  to  homesteads.  In  the  light  of  Bar- 
ney V.  Dolph,  supra,  and  the  other  authori- 
ties heretofore  cited,  unquestionably  the  al- 
lottee herein  could  convey  all  of  his  allot- 
ment, except  that  portion  designated  by  him 
as  his  homestead. 

In  the  case  of  Pickering  T.  Lomax,  145  U. 
S.  310,  12  Sup.  Ct  860,  36  L.  Ed.  716,  It  was 
held  that  the  consent  of  the  Secretary  of  the 
Interior  was  effective,  though  given  after  the 
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execution  of  the  deed.  In  that  case  the  pat- 
ent of  the  Indian  contained  a  stipulation,  au- 
thorized by  treaty,  that  the  land  should  not 
be  conveyed  to  any  person  whatever  without 
permission  of  the  President  of  the  United 
States.  A  deed  was  made  to  the  Indian, 
however,  Angust  2, 1858,  which  was  approved 
by  the  President  January  21,  1871,  nearly  13 
years  thereafter;  and  it  was  held  that  the 
approval  related  back  of  the  time  of  the 
execution  of  the  deed,  and  made  it  valid  as 
to  that  deed,  regardless  of  the  claim  of  any 
Intervening  parties.  In  the  case  of  Lyklns 
T.  McGrath,  184  U.  S.  169,  22  Sup.  Ct  450, 
46  L.  Ed.  485,  it  is  held  that  the  consent  of 
the  Secretary  of  the  Interior  to  a  conveyance 
by  one  holding  under  a  patent,  containing  a 
restrictive  stipulation,  may  be  given  after 
the  execution  of  the  deed,  and,  when  given, 
is  retroactive  in  its  effect,  and  relates  back 
to  the  date  of  the  conveyance,  regardless  of 
the  claim  of  Intervening  parties,  whose  al- 
leged rights  accrued  subsequent  to  the  date 
of  the  conveyance.  What  was  the  intention 
of  Congress,  when  it  removed  restrictions 
from  alienation  of  allottees  not  of  Indian 
blood,  as  to  their  surplus  allotment  In  the 
Seminole  country?  If  the  construction  con- 
tended for  by  the  defendant  in  error  is  cor- 
rect, that  act  of  Congress,  removing  restric- 
tions as  to  allottees  in  the  Seminole  Nation, 
was  without  effect  whatever,  because  at  the 
time  the  tribal  government  bad  not  terminat- 
ed, nor  has  it  yet  in  all  respects.  We  accord- 
ingly conclude  that  the  herein  allottee,  Robert 
James,  a  member  of  the  Seminole  Tribe,  but 
not  of  Indian  blood,  after  selecting  bis  allot- 
ment, and  designating  his  homestead,  and  re- 
ceiving his  certificate  of  such  allotment  from 
the  chairman  of  the  Commission  to  the  Five 
Civilized  Tribes,  as  provided  for  in  the  agree- 
ment of  December  16,  1897,  became  the  equi- 
table owner  of  the  same,  vested  with  an  in- 
defeasible title  therein,  and  that  the  duty  or 
obligation  to  issue  a  patent  therefor  was  im- 
I)erative,  and  not  discretionary,  with  the 
tribe  or  government,  and  could  make  a  bind- 
ing sale,  deed,  or  conveyance  on  that  part  of 
his  allotment  not  selected  as  a  homestead, 
after  the  removal  of  the  restrictions  or  alien- 
ation by  the  Indian  appropriation  act,  ap- 
proved April  21,  1904,  although  no  patent 
had  been  issued  or  delivered  to  said  allottee 
before  be  undertook  to  alienate  the  same. 

The  other  question  raised  in  this  record 
to  whether  or  not,  whore  an  Instrument,  ap- 
pearing on  its  face  as  a  deed  in  the  form  of 
a  warranty,  is  confessed  by  the  demurrer 
to  have  been  intended  as  a  mortgage,  the 
owner  of  the  land  subject  to  the  mortgage 
may  In  equity  have  said  instrument  declar- 
ed to  be  a  mortgage,  and  under  such  have 
the  right  to  redeem  the  property.  This  is 
well  settled  under  the  authorities.  See  Pom- 
eroy's  Eq.  Juris.  {§  1193-1190;  White  v.  Hen- 
ry et  al.,  13  Ark.  112;  Wells  v.  Morrow,  38 
Ala.  125;  4  Mayfleld's  Dig.  Ala.  p.  200. 

Tlte  Judgment  of  the  lower  court  is  revers- 


ed and  remanded,  with  instructions  to  over- 
rule defendant's  demurrer,  and  proceed  in 
accordance  with  this  opinion.  AU  the  Jus- 
tices concur. 


(U  Ariz.  106) 
COPPEE  BEI/LB  MINING  CO.  et  al.  T.  COS- 

TELLO. 
(Supreme   Court  of  Arizona.     May  26,  1908.) 

Pleaoiwo  —  Arsweb  —  Necessitt  —  Reflt  — 
aohissions. 

Though  a  pleading  filed  by  defendants  may, 
as  to  a  party  made  a  defendant  on  their  motion, 
be  deemed  a  croaa-complaint,  it  is,  as  to  plaintiff, 
not  a  cross-complaint,  but  an  answer,  setting  up 
as  against  plaintiff  matters  of  defense.  Such 
matters,  by  Rev.  St.  1901,  par.  1357,  are  re- 
garded as  denied  by  plaintiff  unless  expressly 
admitted,  and  are  not  to  be  taken  as  confessed, 
under  paragraph  1859,  because  not  denied. 

On  motion  for  rehearing.    Motion  denied. 
For  former  opinion,  see  95  Pac.  94. 

PER  CURIAM.  The  appellant  urges  as 
one  of  the  grounds  for  the  granting  of  a  re- 
hearing herein  that  the  court  "did  not  take 
into  consideration  the  admission  by  appellee, 
Costello,  of  all  of  the  material  allegations  of 
the  answer  and  cross-complnint  of  the  Copper 
Belle  Mining  Company  of  West  Virginia  and 
the  Copper  Belle  Mining  Company  of  Arizona 
as  to  the  invalidity  of  the  note  and  the  mort- 
gage for  $15,000,"  claiming  that,  as  none  of 
these  allegations  were  denied  by  the  plaintiff, 
Costello,  under  paragraph  1359  of  the  Revis- 
ed Statutes  of  Arizona  of  1901  they  must  be 
taken  as  confessed. 

While  the  pleading  referred  to  may,  as  to 
the  defendant  Gleason  (who  was  made  a  par- 
ty on  the  motion  of  the  defendant  companies), 
be  deemed  a  cross-complaint.  It  was,  as  to  the 
plaintiff,  Costello,  not  a  cross-complaint,  but 
an  answer,  setting  up  as  against  the  plaintiff 
matters  of  defense,  and  such  matters,  by 
paragraph  1357  of  the  Revised  Statutes  of 
1901,  are  regarded  as  denied  by  the  plaintiff 
without  further  action  on  bis  part. 

The  motion  for  a  rehearing  is  denied. 

DOAN,  J.,  not  sitting. 


DEITZ  T.  STEPHENSON  et  al. 

(Supreme   Court   of   Oregon.     May   12,   1908.) 

1.  Specific  Pebformance  —  Contbacts  Ei»- 
fobceable— Contract  fob  Pebsonai.  Serv- 
ices. 

A  contract  between  plaintiff  and  defendant 
recited  that  plaintiff  had  agreed  to  purchase 
from  defendant  a  fourth  interest  in  hotel  prop- 
erty for  a  specified  sum,  and  bound  defendant 
to  procure  for  plaintiff  the  position  of  manager 
of  the  liotel  at  a  specified  compensation,  provid- 
ed defendant  obtained  control  of  all  the  stock 
of  the  corporation  owning  the  hotel,  and,  should 
he  fail  to  get  control,  a  new  corporation  should 
be  formed,  of  which  plaintiff  should  have  a 
fourth  of  the  stock  and  defendant  three  fourths. 
Held,  that  the  contract  did  not  create  a  partner- 
ship in  the  hotel  business  and  created  only  a 
personal  obligation  on  tlie  part  of  defendant  to 
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aell  a  fourth  Interest,  and  plaintiff,  on  being  re- 
moved from  the  position  of  manager,  could  not, 
in  a  suit  for  the  specific  performance  of  the 
contract,  compel  his  restoration  to  such  posi- 
tion. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
yol.  44,  Specific  Performance,  M  20&-210.] 

2.   SAMK— CONDITIOKAI.  CONTKACTS. 

The  specific  performance  of  a  conditional 
contract  will  not  be  decreed,  unless  the  condi- 
tion has  been  performed. 

r£d.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  44,  Specific  Performance,  {  181.] 

8.    SAUB— CONTBACTT   FOB   SAUS   OT   COBPOBATB 

Stock— Enfobcement. 

Equity  may  compel  specific  performance  of 
a  contract  to  sell  corporate  stock,  where  the 
value  of  the  stock  is  not  easily  ascertainable,  or 
where  the  stock  is  not  readily  obtainable  else- 
where, or  where  there  is  some  reasonable  cause 
for  the  buyer  requiring  a  delivery  of  the  stock 
contracted  for:  but  where  the  stock  contracted 
for  is  easily  obtained  in  the  market,  and  there 
are  no  particular  reasons  why  the  buyer  should 
have  the  particular  stock,  he  is  left  to  his  ac- 
tion for  damages. 

[Ed.  Note.— For  cases  In  point,  see  Cent  Dig. 
vol.  44,  Specific  Performance,  i  203.] 

4.  Same. 

Before  specific  performance  of  an  agreement 
to  take  or  deliver  corporate  stock  may  be  de- 
creed, it  is  necessary  that  the  agreement  should 
not  involve  any  breach  of  trust,  nor  include  the 
performance  by  either  party  of  obligations  the 
performance  of  which  equity  cannot  practically 
enforce. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  44,  Specific  Performance,  {  203.] 

5.  Saub. 

Unless  equity  can  decree  specific  perform- 
ance of  the  whole  contract,  it  will  not  interfere 
to  enforce  any  part  of  it,  and  specific  perform- 
ance will  not  be  enforced  unless  the  remedy  is 
mutual. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  44,  Specific  Performance,  {{  &-11.] 

6.  contbacts— oorstbuction— mutuaxitt  of 
Oblioationb. 

A  contract  for  the  sale  of  corporate  stock, 
which  binds  the  buyer  to  furnish  to  the  seller 
the  personal  services  of  himself  and  wife,  in- 
volves a  correlative  duty  on  the  part  of  the 
seller  to  employ  the  buyer  and  his  wife,  so 
that  there  is  a  mutuality  of  obligations. 

7.  Specific  Pekfobmance  —  Contbacts  En- 

FOBCEABLB— MUTUALITT   OF   REMEDY. 

A  contract  for  the  sale  of  corporate  stock, 
which  binds  the  buyer  to  furnish  to  the  seller 
the  personal  services  of  himself  and  wife,  and 
which  binds  the  seller  to  employ  the  buyer  and 
his  wife,  cannot  be  specifically  enforced  at  the 
suit  of  the  buyer  to  compel  the  delivery  of  the 
stock  contracted  for,  since  the  seller  cannot 
maintain  a  suit  to  compel  the  specific  per- 
formance of  the  buyer's  agreement  to  render  the 
personal  services  of  himself  and  wife. 

I  Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  44,  Specific  Performance,  §§  9-11.] 

8.  Same. 

A  contract  gave  a  buyer  an  option  to  pur- 
chase, within  a  specified  time,  corporate  stock 
for  a  fixed  price  on  payment  of  a  part  of  the 
price  in  cash  and  on  the  payment  of  the  balance 
within  a  specified  time ;  the  seller  to  retain  the 
stock  as  security  for  the  payment  of  the  balance. 
The  buyer  made  a  written  offer  to  pay  the  cash 
part  of  the  price  for  the  stock.  He  did  not 
show  that  he  was  able  at  that  time,  or  at  any 
time  since,  to  pay  such  part  of  the  price,  and 
he  did  not  pay  such  part  into  court.  Held,  that 
he  was  not  entitled  to  compel  specific  perform- 
ance of  the  contract  by  compellinj!  the  seller  to 
deliver  to  him  the  stock,  at  least  in  the  absence 


of  a  tender  or  a  readiness  and  willingneos  to  pay 
the  balance  of  the  price. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  44,  Specific  Performance,  iS  286-298.] 

9.  Same. 

A  contract  for  the  purchase  of  stock  in  a 
corporation  owning  a  hotel  stipulated  that  the 
buyer  should  be  employed  as  the  manager  of 
the  hotel  at  a  fixed  salary,  and  that  in  case  the 
hotel  made  a  profit  he  should  be  entitled  to  have 
one-fourth  thereof  credited  on  the  balance  due 
on  the  stock  contracted  for.  lie  was  removed 
from  his  position  as  manager,  and  brought  a 
snit  to  specifically  enforce  the  contract  by  re- 
quiring his  restoration  to  the  position  of  man- 
ager and  for  the  transfer  and  delivery  to  him 
of  the  corporate  stock.  There  was  no  allegatioa 
that  any  profits  had  accrued  or  were  due,  nor 
was  there  any  claim  made  for  damages,  and  he 
made  no  tender  of  performance  by  alleging  his 
willingness  and  ability  to  pay  any  balance  that 
might  be  found  due  after  applying  profits  to  the 
liquidation  of  the  debt.  Jleil,  that  the  court 
was  without  authority  to  enter  a  decree  provid- 
ing for  the  appointment  of  a  referee  to  take  aa 
accounting  of  damages  and  of  the  earnings  and 
profits  of  the  hotel,  and  for  the  application  oC 
the  same  on  the  stock  purcimsed,  and  the  pay- 
ment of  the  balance,  if  any,  to  the  buyer. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dis> 
vol.  44,  Specific  Performance,  §S  412-419.] 

Appeal  from  Circuit  Court,  Maltnomah 
Comity;  Alfred  F.  Sears,  Judge. 

Suit  by  A.  J.  Deltz  against  H.  L.  Stephen- 
son and  another.  From  a  decree  for  plain- 
tiff, defendants  appeal.  Reversed,  and  suit 
dismissed. 

This  Is  a  suit  to  enforce  the  specific  per- 
formance of  the  following  contract:  "Thl» 
agreement  made  and  entered  into  this  7tb 
day  of  November,  A.  D.  1904,  by  and  between 
H.  L.  Stephenson,  party  of  the  first  part, 
and  A.  J.  Deltz,  party  of  the  second  part, 
wltnosseth  that:  Whereas,  the  party  of  the 
second  part  has  this  day  agreed  to  take  a 
one-fourth  interest  In  the  property  and  con- 
tents of  the  Scott  Hotel,  located  on  the  cor- 
ner of  Seventh  and  Ankeny  streets.  In  tlio 
city  of  Portland,  for  four  thousand  dollars 
($4,000.00)  paying  herewith  seventeen  hun- 
dred and  fifty  dollars  ($1,750.00),  the  balance 
to  be  paid  as  follovre:  The  said  second  par- 
ty and  bis  wife  are  to  take  charge  of  the 
hotel  at  a  salary  of  $125.00  per  month,  $60.00 
of  which  amount  is  to  be  retained  by  said 
second  party  to  meet  his  current  expenses, 
and  the  balance  Is  to  be  applied  on  the  pur- 
chase price  of  the  said  fourth  Interest  In 
the  furnishings  and  property  in  said  hotel. 
If  an  adjustment  or  settlement  is  made  be- 
tween the  stockholders  of  the  Scott  Hotel 
Company  so  that  the  first  party  gets  control 
of  all  the  stock  of  said  corporation,  then  the 
second  party  is  to  have  one-fourth  of  the 
stock  of  said  corporation,  fully  paid  and 
nonassessable  upon  the  completion  of  the 
payment  of  the  $4,000.00  herein  provided  for. 
But  should  the  stockholders  of  said  Scott 
Hotel  Company  be  unable  to  adjust  their 
matters,  a  new  corporation  is  to  be  organized 
for  $16,000.00,  and  the  second  party  Is  to 
have  one-fourth  of  the  stock  and  the  first  par- 
ty herein  is  to  have  the  other  three-fourths. 
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Said  second  party  is  to  pay  for  said  one- 
fourth  Interest  as  herein  provided.  If  a  new 
corporation  Is  organized,  all  of  said  property 
in  said  hotel  is  to  be  turned  over  to  the  said 
corporation  by  the  said  first  party,  it  being 
understood  and  agreed  that  the  said  first  par- 
ty is  to  protect  the  fourth  interest  of  said 
second  party  from  debts  and  liabiiities  of  the 
Scott  Hotel  Company.  It  is  farther  agreed 
that  in  case  the  hotel  does  not  meet  its  cur- 
rent expenses,  the  said  $65  of  salary  tiiat  is 
to  be  applied  on  the  purchase  price  of  the 
stock  Is  to  be  applied  and  contributed  towards 
meeting  the  defid^icy  in  expenses,  and  In 
case  the  hotel  maltes  a  profit  the  second  par- 
ty's profit,  which  is  one-fourth  of  the  total 
profits,  m  addition  to  the  $65  is  to  go  to 
liquidate  the  balance  of  the  purchase  until 
the  same  is  fully  paid.  It  is  further  agreed 
that  the  second  party  shall  have  the  right  to 
purchase  an  additional  one-fourth  interest  in 
said  company  at  any  time  within  sixty  days 
froon  the  date  of  this  agreement  for  $4,000.00, 
$2,000.00  cash,  and  the  balance  on  or  before 
six  months,  the  same  to  be  secured  by  the 
stocic  of  the  corporation;  and  in  case  the 
said  second  party  desires  to  purchase  at  any 
time  after  the  sixty  days  and  prior  to  six 
months  he  may  do  so  by  paying  $4,500.00. 
It  is  further  agreed  that  in  case  the  said 
parties  hereunto  or  the  corporation  they  shall 
hereafter  form,  shall  sell  out  their  interest 
in  the  Scott  Hotel  Company,  the  second  par- 
ty herein  shall  be  entitled  to  whatever  profits 
arise  upon  the  said  one-fourth  interest  in  the 
stock.  It  Is  further  agreed  that  said  prop- 
erty shall  not  be  sold  for  less  than  $17,000.00, 
and  that  upon  such  sale  the  second  party  is 
entitled  to  one-fourth  of  the  profits  in  addi- 
tion to  whatever  amount  he  has  paid  upon 
the  pordiase  price  of  his  one-fourth  inter- 
est. In  witness  whereof,  the  said  parties  to 
this  agreement  have  hereunto  set  their  bands 
and  seals,  in  duplicate,  the  day  and  year  first 
above  written.  H.  L.  Stephenson.  [Seal.] 
A.  J.  Deltz.    [Seal.]" 

After  alleging  the  incorporation  of  the  de- 
fendant Scott  Hotel  Company  and  the  mak- 
ing of  the  contract,  plaintiff  avers :  That  on 
January  7,  1005,  Stephenson  extended  the  op- 
tion therein  given  by  the  following  writing: 
"Portland,  Oreg.,  Jan.  7,  1905.  I  hereby 
agree  to  extend  the  option  given  A.  J.  Dletz 
for  one-half  Interest  in  Hotel  Scott  for  thirty 
days  from  above  date,  terms  as  per  original 
agreement.  H.  L.  Stephenson."  That  on 
the  date  of  the  signing  of  the  contract,  and  in 
pursuance  thereof,  he  paid  Stephenson  $1,- 
750;  that  thereupon  Stephenson  and  the 
Scott  Hotel  Company  put  plaintiff  in  charge 
of  said  hotel,  and  that  he  and  his  wife  man- 
aged it  until  February  11,  1905,  when  Steph- 
enson wrongfully  entered  and  by  force  and 
violence  dispossessed  them  and  took  charge 
and  possession  of  the  property,  books,  and  as- 
sets of  the  business,  against  the  will  and  pro- 
test of  plaintiff.  That  between  November  7, 
1904,  and  February  5,  1905,  Stephenson  caus- 


ed to  t>e  made  sach  adjustments  and  settle- 
ments between  the  stockholders  of  the  de- 
fendant company  that  he  obtained  full  and 
absolute  control  and  management  thereof. 
Ttiat  each  month  plaintiff  has  applied  $65 
of  his  salary  on  the  purchase  price  of  this 
property.  That  on  February  6, 1905,  plaintiff 
elected  to  purchase  the  additional  one-fourth 
interest  In  defendant  corporation,  and  ten- 
dered to  Stephenson  $2,000  in  payment  of 
the  first  installment  of  the  purchase  price; 
but  that  Stephenson  has  refused  to  sell  or 
transfer  to  plaintiff  any  of  the  stock  of  the 
company,  and  has  repudiated  his  contract, 
and  the  plaintiff  has,  at  all  times,  fully  done 
and  performed  all  of  the  covenants  and  con- 
dltions  of  the  said  agreement  and  the  sup- 
plementary extension  thereof  to  be  by  him 
done  and  performed.  That  the  Scott  Hotel 
Company  was  fully  Informed  and  knew  of! 
the  making  of  the  said  contract  and  consent- 
ed thereto  and  to  the  making  of  the  pay- 
ments set  forth  by  plaintiff,  and  joined  de- 
fendant Stephenson  in  the  partial  perform- 
ance alleged.  That  the  Interest,  which  the 
company  has  or  claims  to  have  in  the  hotel 
or  hotel  business  and  lease.  Is  inferior  and 
subordinate  to  plaintiff's  rights  under  said 
agreement,  and  that  defendant  Stephenson 
is  so  recklessly,  carelessly,  and  badly  mana- 
ging the  hotel  and  hotel  business  that  the 
same  is  rapidly  deteriorating  in  value,  and. 
If  continued,  will  Infilct  great  and  irrepara- 
ble loss  and  damage  upon  plaintiff,  and  de- 
stroy his  rights  under  the  agreement  A  de- 
cree Is  asked  requiring  Stephenson  to  return 
to  plaintiff  and  his  wife  the  charge  and  man- 
agement of  the  hotel,  and  to  transfer  and  de- 
liver to  plaintiff  one-fourth  of  the  capital 
stock  of  defendant  corporation;  that  a  re- 
ceiver be  appointed  to  conduct  the  business 
pending  the  suit ;  and  that  defendants  be  en- 
Joined  from  taking  charge  thereof  and  from 
interfering  or  meddling  therewith. 

The  corporation  demurred  to  the  complaint 
upon  general  grounds,  which  being  overruled 
defendants  answered  separately.  StepbeUton, 
after  denj'lng  all  the  averments  of  the  com- 
plaint, excepting  the  incorporation  of  the  com- 
pany, for  an  affirmative  defense  alleges,  in  ef- 
fect, that  prior  to  November  7, 19(H,  defendant 
company  had  been  conducting  an  hotel  in  the 
city  of  Portland,  known  as  the  "Scott  Hotel," 
vmder  a  lease,  and  tliat  it  owned  the  fixtures 
and  bad  purchased,  on  the  Installment  plan, 
furniture  used  therein;  that  about  Novem- 
ber 1st  the  corporation  being  financially  in- 
volved, and  he  being  a  large  creditor  of,  and 
stockholder  in,  the  corporation,  and  a  guar- 
antor for  the  payment  of  the  rent,  to  protect 
himself  be  entered  into  possession  of  the 
hotel,  secured  a  new  lease  of  the  premises 
in  his  own  name,  and  conducted  the  business 
for  the  Interest  of  himself  and  the  corpora- 
tion ;  that  relying  upon  plaintiffs  representa- 
tions alleged  to  have  been  made  to  defend- 
ant, to  the  effect  that  he  was  a  competent 
and  experienced  hotel  man,  a  competent  and 
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skillful  bookkeeper,  and  that  he  was  sober, 
bonest,  and  industrious,  defendant  made, 
-n-ith  plaintiff,  the  contract  set  forth;  that 
these  representations  were  false,  and  that 
plaintlCF  has  been  dissipated  and  Intemperate, 
negligent,  and  dishonest  in  bis  management 
of  the  hotel;  that  be  did  not  keep  true  or  cor- 
rect accounts  and  misappropriated  the  funds 
received  by  him  from  the  business  and  con- 
verted them  to  his  own  use;  that  prior  to 
the  alleged  tender,  defendant  notified  plain- 
tiff that,  on  account  of  the  latter's  incompe- 
tency, dishonesty,  and  misappropriation  of 
funds,  be  would  not  further  comply  with  the 
original  contract,  or  with  the  supplemen- 
tary agreement,  and  would  not  sell,  transfer, 
or  deliver  to  plalntift  any  stock  of  the  cor- 
poration; that  thereupon  he  notified  plain- 
tiff that  on  account  of  bis  conduct  he  would 
discharge  him  from  the  management  of  the 
hotel,  and  upon  an  accounting  of  the  money 
received  by  plaintiff,  as  manager,  be  (defend- 
ant) would  repay  plaintiff  the  $l,7r)0  received 
and  his  salary  for  the  time  he  served  as  such 
manager;  that  defendants,  acting  together, 
discharged  plaintiff  and  employed  another 
manager  to  conduct  the  hotel  for  them;  that 
plaintiff  received  between  $4,000  and  $5,000 
while  acting  as  manager  of  the  hotel,  but 
has  accomited  for  no  more  than  $2,000.  He 
prays,  first,  for  a  dismissal  of  the  complaint, 
and,  second,  for  the  annulment  of  the  con- 
tract, and  for  an  accounting  between  plaintiff 
and  defendant,  and  that  defendant  have  Judg- 
ment for  all  moneys  unaccounted  for  after 
crediting  plaintiff  with  the  sum  of  $l,7r)0  re- 
ceived by  defendant  from  plaintiff.  The  cor- 
I>oratlon  in  its  answer  by  general  denial  con- 
troverts all  the  complaint,  excepting  its  own 
Incorporation,  and  for  its  first  affirmative  de- 
fense alleges.  In  effect,  that  plaintiff  was  its 
employe  and  violated  Its  Instructions  and 
did  not  faithfully  and  diligently  serve  the 
company,  as  manager,  and  for  that  reason  on 
Febniary  11th  discharged  him  from  Its  em- 
ployment. For  Its  second  defense,  it  alleges 
misrepresentation  and  fraud  of  plaintiff  In 
procuring  employment  as  manager  to  the 
same  effect  as  alleged  by  defendant  Stephen- 
son, and  for  that  reason,  also.  It  discharged 
him  from  its  service.  And  as  a  tliird  de- 
fense, it  alleges,  in  effect,  that,  at  the  time 
plaintiff  was  discharged  from  its  employ,  be 
had  a  large  amount  of  money  belonging  to 
the  cori)oration,  the  exact  amount  of  which 
it  is  unable  to  state,  for  the  reason  that 
plaintiff  has  not  kept  true  and  correct  ac- 
counts of  the  cash  recelvetl  and  disbursed  by 
him;  that  plaintiff  has  failed  and  refused  to 
pay  the  same  over  to  It.  It  prays,  first,  that 
the  complaint  be  dismissed,  and,  secoud,  for 
an  accounting.  By  his  reply  to  the  answer 
of  Stei)heiis<>n,  plaintiff  denies  ail  of  the  af- 
firmative matter  therein,  except  that  plaintiff 
was  ejected  from  the  hotel  and  deprived  of 
the  mnnagonipnt  thereof,  and  he  denies  all 
the  new  unit  tor  of  the  answer  of  the  corpo- 
ration,   and    afiirmatively    alkies    that    the 


rights  of  the  Scott  Hotel  Company  in  said 
hotel  are  subordinate  and  inferior  to  tbe 
claims  and  ownership  of  Stephenson,  and 
that,  since  the  making  of  tbe  agreement.  It 
had  no  control  over  or  management  of  the 
hotel. 

After  a  large  amount  of  testimony  bad 
been  taken,  findings  were  made,  and,  based 
thereon,  a  de<Tee  was  entered  In  plaintiff's 
favor,  to  the  general  effect:  That  tbe  con- 
tract be  specifically  enforced,  so  far  as  may 
be  practicable  for  plaintiff's  boieflt,  but  it 
was  not  deemed  practicable  to  put  bim  and 
his  wife  back  into  the  possession  of  the  hotel 
and  hotel  business.  An  accounting,  however, 
was  ordered  to  ascertain  plaintiff's  damages 
resulting  from  bis  l>elng  ousted  and  tbe  re- 
fusal of  defendants  to  allow  bIm  to  continue 
In  charge  and  possession,  and  that,  when  as- 
certained, the  amount  thereof  be  applied  up- 
on the  balance  due  Stephenson  for  tbe  one- 
fourth  of  tbe  capital  stock  of  the  hotel  com- 
pany, first  in  said  agreement  mentioned. 
That  plaintiff  recover  one-fourth  of  the  prof- 
its earned  by  or  properly  belonging  to  the 
one-fourth  of  the  capital  stock  first  purchas- 
ed, and  also  profits  on  the  second  one-fourth 
of  the  capital  stock,  under  the  option  from 
February  6,  1905,  tbe  date  of  tbe  tender. 
That  after  tbe  ascertainment  of  such  dam- 
ages and  profits,  plaintiff  have  40  days  in 
which  to  tender  payment  to  Stephenson ; 
such  portion,  if  any,  above  the  amount  so  al- 
lowecl.  to  complete  the  payments  for  such 
capital  stock  according  to  tbe  contract  That 
thereupon  Stei)hen8on  shall  specifically  per- 
form the  contract  by  delivering  to  plaintiff 
one-half  of  the  capital  stock  of  the  corpora- 
tion. And  that  Stephenson  shall  be  held 
trustee  of  plaintiffs  rights  in  the  stock. 
From  this  decree  each  of  defendants  hare 
appealed. 

J.  M.  Long  and  G.  G.  Gammans,  for  ap- 
pellants.    Thos.   N.   Strong,  for  respondent. 

SLATER.  C.  (after  stating  the  facts  as 
above).  This  suit.  It  seems,  was  brought 
upon  the  theory  that,  by  the  legal  effect  of 
the  contract,  plaintiff  had  bought  from  de- 
fendant Stpi)hpns<>n  a  one-fourth  Interest  in 
the  furniture,  fixtures,  and  imsiness  of  the 
Hotel  S(>()tt.  in  the  city  of  Portland,  and 
that  Stei)hei)son  was  the  owner  of  the  re- 
maining thre(»-fourth8;  that  having  l)een 
investenl  by  the  latter  with  the  ivwsession 
thereof,  as  manager,  and  afterwards  deprived 
of  that  possession  by  bim.  In  violation  of 
the  contract,  plaintiff  is  entitled  In  equity  to 
be  restored  to  that  possession,  and  to  be 
protected  in  the  management  of  the  business 
against  any  interference  therewith  by  Steph- 
enson or  tbe  corporation,  to  that  extent  specif- 
ically enforcing  tbe  contract,  and  thereby 
enabling  plaintiff  to  perform  his  part  of 
the  contract,  and  by  his  labor  pay  for  tbe 
property  he  bought.  This  could  not  possibly 
be  done  except  ui>on  the  allegation  and  proof 
by   plaintiff  that  by  tbe  terms  of  the  con- 
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tract  Dletz  and  Stephenson  bad  agreed  to  be- 
foue  partners  In  tbe  business  of  conducting 
tbe  hotel,  and  that  the  sabsequent  acts  of  the 
latter  were  in  fraud  of  his  rights.  High  on 
Injunction  (4th  Ed.)  i  1330.  But  there  is  no 
averment  of  the  complaint  that  such  contrac- 
tual relationsbii)  existed  between  the  parties, 
neither  was  It  expressly  or  impliedly  created 
by  the  terms  of  tbe  agreement.  As  we  Inter- 
pret the  instrument  on  which  the  suit  Is 
based,  it  creates  no  more  than  a  personal 
obligation  on  the  part  of  Stephenson  to  sell, 
transfer,  and  deliver  to  Dietz  one-fourth  of 
the  capital  stock  of  the  Scott  Hotel  Com- 
pany for  an  agreed  price,  and  to  procure  for 
him  the  position  of  manager  thereof,  pro- 
vided the  former  obtains  control  of  all  tbe 
stock  of  tbe  corporation;  but,  should  he 
fail  to  get  control,  then  a  new  corporation 
is  to  be  formed  with  a  capital  of  $16,000, 
Dletz  to  have  one-fourth  of  the  stock, 
and  Stephenson  three-fourths,  and  the  lat- 
ter guarantees  that  all  of  the  property  In 
the  hotel  shall  be  turned  over  to  such  new 
corporation  freed  and  discharged  of  any 
debts  or  liabilities  of  the  Scott  Hotel  Com- 
pany. From  this  view  it  results  that  Dietz 
did  not  become  invested  with  any  title  to 
any  part  of  the  hotel  or  hotel  business  or 
any  right  to  the  continued  possession  thereof, 
as  against  the  corporation;  but  he  occupied 
the  position  of  an  employ^  of  the  corpora- 
tion, and  was  subject  to  Its  direction  and 
control  and  liable  to  be  discharged  by  it 
at  its  pleasure.  Cbristensen  v.  Borax  Co., 
26  Or.  302,  38  Pac.   127. 

The  lower  court  declined  to  enforce  specif- 
ically the  contrjict  to  the  extent  of  restoring 
plalntltC  to  the  iiossessiou  and  management 
of  the  hotel,  or  to  enjoin  defendants  from 
Interfering  therewith  because  of  the  im- 
practicability of  enforcing  such  a  decree,  and 
in  any  event  this  conclusion  was  correct;  but 
it  did  decree  a  transfer  and  delivery  of  one- 
half  of  tbe  capital  stock  by  Stephenson  upon 
certain  express  terms  and  conditions.  The 
only  question  then  to  be  determined  is  wheth- 
er Stephenson  is  in  equity  bound  to  make 
delivery  of  the  stock  at  all,  and,  if  so,  when 
and  upon  what  terms. 

As  to  the  one-fourth  first  purchased,  it 
was  to  be  delivered  only  In  the  event  that 
Stephenson  "gets  control  of  all  the  stock  of 
said  coriwration,"  and  upon  "completion  of 
the  payment  of  the  $4,000  herein  siHt-lfled 
for" ;  that  Is,  by  taking  charge  of  tlie  hotel, 
managing  It,  and  applying  $05  per  month  of 
the  salary  of  himself  upon  the  balance  of 
the  purchase  price  due.  This  Is  a  conditional 
contract,  and  the  rule  is  well  settled  that 
specific  performance  will  not  be  decreed  un- 
less such  condition  has  occurred  or  has  been 
performed.  26  Ency.  of  Law  (2d  Ed.)  41. 
Tbe  first  of  these  conditions  Is  admitted  to 
have  been  accomplished.  That  a  contract  for 
the  sale  of  shares  of  private  corporation  may, 
under  certain  circunistaucvs,  be  the  subject 
of  equitable  jurisdiction  for  Its  specific  per- 


formance. Is  well  established.  This  occurs 
where  the  value  of  the  stock  Is  not  easily 
ascertainable,  or  tbe  stock  is  not  to  be  ob- 
tained readily  elsewhere,  or  there  is  some 
particular  and  reasonable  cause  for  the  ven- 
dees requiring  the  stock  contracted  to  be 
delivered;  but  if  the  stock  contracted  to  be 
sold  Is  easily  obtained  in  the  market,  and 
tliere  are  no  particular  reasons  why  the 
vendee  should  have  the  particular  stock  con- 
tracted for,  he  is  left  to  his  action  for  dam- 
ages. 1  Cook,  Stock  &  Stockholders,  §  338. 
And  in  order  that  si)eciflc  performance  of  an 
agreejueut  to  take  or  deliver  sbares  of  stock 
In  a  company  may  be  decreed,  it  is  neces- 
sary that  tbe  agreement  should  not  Involve 
any  breach  of  trust  (Frye  on  Spec.  Perf. 
[2d  Am.  Ed.]  §  388),  nor  include  the  perform- 
ance by  either  party  of  obligations,  tbe  per- 
formance of  which  a  court  cannot  practically 
enforce  (1  Cook,  Stock  &  Stockholders,  4ffi, 
note).  It  was  held,  In  Ross  v.  Union  Fac. 
Ry.  Co.,  1  Woolw.  26,  Fed.  Cas.  No.  12,080, 
by  Mr.  Justice  Miller,  that  unless  tbe  court 
can  decree  specific  performance  of  tbe  whole 
contract  It  will  not  interfere  to  enforce  any 
part  of  It.  And  in  Peto  v.  Brighton,  etc.,  Ry. 
Co.,  1  H.  &  M.  468.  it  was  held  that  an 
equity  court  has  no  jurisdiction  to  decree  the 
specific  performance  of  a  contract  calling 
for  the  delivery  of  shares  of  stock,  the  con- 
sideration for  which  on  tbe  part  of  plain- 
tiff is  the  execution  of  certain  works  which 
the  court  is  unable  to  superintend.  Here  it 
Is  urged  by  the  defense  that  tbe  part  per- 
formance by  plaintiff  Involves  a  breach  of 
trust  and  confidence  by  him,  and,  if  so,  that 
would  destroy  any  right  In  the  plaintiff  to 
have  specific  performance,  if  any  ever  exist- 
ed, by  tbe  defendant.  Most  of  the  testimony 
in  the  record  was  taken  on  this  issue,  but  it 
is  not  necessary  that  we  should  examine  in- 
to it  to  determine  the  issue  on  that  point, 
for,  assuming  tliut  a  specific  performance  of 
the  contract  ifilght  be  decreed  by  a  court 
of  equity,  if  this  contract  called  for  only  tlie 
sale  of  shares  of  stock  for  a  money  con- 
sideration, yet  we  find  that  there  is  Joined 
with  that  an  obligation  on  tlie  part  of  plain- 
tiff to  furnish  the  personal  sei-vlces  of  him- 
self and  wife  in  tbe  management  of  the  hotel 
at  a  salary  of  $125  per  month,  of  which  $U.~> 
was  to  be  applied  on  the  purchase  price  of 
the  stock.  This  obligation  necessarily  in- 
volves a  correlative  one  resting  on  the  latter 
to  employ,  or  to  secure,  plaintiff  and  his 
wife  employment  by  the  corporutisn  in  that 
capacity  for  at  least  a  sutlicleut  length  of 
time  to  enable  plaintiff  to  liquidate  his  lia- 
bility for  this  balance  of  the  purchase  price 
of  this  stock.  Here  Is  mutuality  of  obliga- 
tion, but  is  there  also  mutuality  of  remedy? 
Specific  performance  will  not  be  enforced 
against  one  party  if  it  cannot  be  so  enforced 
by  the  other.  The  remedy  must  be  mutual. 
W'hiteaker  v.  Vauscholack,  5  Or.  113;  Bar- 
rett v.  Sdileich.  3"  Or.  C13,  62  Pac.  792;  2 
Beach  Mod.   Eq.  Jur.  585;    I'omeroy,   Spec. 
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Perf.  {{  162-3.  But  "contracts  for  personal 
serrlces,  where  the  acts  stipulated  for  re- 
quire special  knowledge,  skill,  ability,  ex- 
perlence,  or  the  exercise  of  judgment,  dis- 
cretion. Integrity,  and  the  like  personal  qual- 
ities on  the  part  of  employes,  or  where  the 
services  are  confidential,  in  short,  wherever 
the  full  performance,  according  to  the  spirit 
of  the  agreement,  rests  in  the  individual  will 
of  the  contracting  party,  courts  of  equity 
have  no  direct  and  efficient  means  of  af- 
firmatively compelling  a  specific  perform- 
ance."   Pomeroy,  Spec  Pert  {  310. 

By  agreement  of  the  parties  the  contrac- 
tual obligation  of  the  plaintiff  that  "he  and 
his  wife  are  to  take  charge  of  the  hotel" 
means  to  personally  supervise  and  manage 
it  This  requires  the  possession  of  experi- 
ence, personal  skill,  and  the  exercise  of  Judg- 
ment, and  Involves  integrity  and  the  relation" 
ship  of  trust  and  confidence.  And  It  is  not 
susceptible  of  specific  enforcement  by  a  court 
of  equity.  It  has  been  alleged  by  defendant 
Stephenson,  and  established  by  his  testimony, 
that  the  controlling  cause  on  his  part  for 
entering  into  the  contract  was  the  necessity 
of  securing  a  competent,  experienced,  and 
honest  manager  to  conduct  the  hotel,  and 
was  not  merely  a  desire  on  his  part  to  dis- 
pose of  his  stock.  This  becomes,  then,  a  ma- 
terial consideration  of  the  sale,  and  having 
no  power  to  compel  plaintilt  to  specifically 
perform  that  part  of  his  contract  according 
to  the  intent  of  the  parties,  in  favor  of  de- 
fendant, a  court  of  equity  should  not  enforce 
It  in  other  respects  against  the  latter.  Nor 
Is  the  mere  offer  to  perform  or  tender  of 
performance  of  personal  services,  the  per- 
formance of  which  could  not  be  compelled 
In  equity,  sufficleut  to  relieve  the  case  of  the 
lack  of  mutuality  as  to  remedy.  Cooi)er  v. 
Pena,  21  Cal.  403;  Alworth  v.  Seymour,  42 
Minn.  526,  44  N.  W.  1030;  Anson  v.  Town- 
send,  73  Cal.  415,  15  Pac.  49;  Los  Angeles, 
etc.,  Co.  v.  Occidental  OH  Co.,  144  Cal.  528, 
78  Pac.  25. 

As  to  tlie  second  one-fourth  of  the  stock 
agreed  to  be  sold  by  Stephenson  for  $4,000, 
plaintiff  is  not  bound  to  purchase  at  ail  by 
the  contract,  but  had  an  option  to  take  with- 
in 60  days  (which  he  says  was  extended) 
upon  payment  of  $2,000,  and  the  balance  on 
or  before  six  months,  the  same  to  be  secured 
by  the  stock  of  the  corporation,  and.  In  case 
he  desired  to  purchase  after  the  CO  days  and 
prior  to  six  months,  he  might  do  so  by  paying 
$4,500.  lie  alleged  he  made  a  tender  of  $2,- 
000  on  February  7,  1905,  and  submits  In 
proof  thereof  an  offer  in  writing,  dated  Feb- 
ruary 7,  1905,  to  pay  that  amount.  There  is 
no  proof  or  allegation  to  the  effect  that  at 
the  time  he  made  the  written  tender  he  was 
able  to  pay  in  accordance  with  Its  terms,  nor 
that  at  all  or  any  times  since  he  bus  been 
ready,  able,  and  willing  to  perform,  which 
is  essential  to  a  right  to  specific  performance. 
McCourt  V.  Johns,  3S  Or.  .TOl.  53  Pac.  601. 
Nor  has  he  paid  into  court  the  amount  of 


such  tender.  Moreover,  plaintiff  would  not 
be  entitled  to  an  Immediate  delivery,  If  all 
such  had  been  strictly  done  and  complied 
with,  for,  by  the  terms  of  the  contract,  the 
stock  was  to  be  held  by  the  vendor  as  a 
security  for  the  payment  of  the  balance  of 
the  purchase  price,  and  there  is  no  pretense 
of  a  tender  or  offer  or  a  readiness  and  wil- 
lingness to  pay  the  balance.  Until  that  is 
done,  plaintiff  Is  In  no  positlcm  to  demand 
a  delivery  of  the  stock. 

It  seems  that  because  the  contract  Included 
a  provision  that.  In  case  the  hot^  makes  a 
profit,  the  second  party  would  be  entitled  to 
one-fourth  thereof  to  be  credited,  together 
with  $65  per  mouth  of  plaintlfTs  salary,  upon 
the  balance  due  on  the  stock,  the  court  as- 
sumed that  there  may  have  been  profits,  to- 
gether with  damages  which  plaintilt  was 
supposed  to  have  suffered  by  his  dismissal, 
sufficient  to  liquidate  his  indebtedness  to  de- 
fendant, and  on  that  basis  the  decree  provid- 
ed for  the  appointment  of  a  referee,  to  take 
an  accounting  of  damages  and  of  the  earn- 
ings and  profits  of  the  hotel,  and  If  any  such 
were  found  to  be  applied  on  this  Bto<^  pur- 
chase, and  the  balance.  If  any,  to  be  paid 
by  plaintiff  in  40  days.  But  all  this  is  mere 
speculation.  There  is  no  basis  for  It  In  the 
pleadings.  There  is  no  allegation  that  any 
profits  have  accrued  or  are  due,  nor  is  there 
any  claim  made  therein  for  damages,  and, 
if  there  were,  plaintiff  makes  no  tender  of 
performance  In  his  complaint  by  alleging  his 
willingness  and  ability  to  pay  any  balance 
that  may  be  found  due  after  applying  profits 
to  the  liquidation  of  his  debt.  The  record  con- 
tains no  Issues  in  the  pleadings  or  facts  to 
sustain  the  decree.  Clarno  v.  Grayson,  30  Or. 
111-143,  46  Pac.  426. 

For  these  reasons  the  decree  should  be  re- 
versed, and  the  suit  dismissed. 


STATE  V.  HUME. 
(Supreme  Court  of  Oregon.    May  19,  1908.) 

1.  Licenses— Regutation  of  Occdpatioii»^ 
State's  Power. 

While  all  lawful  occupations,  professions, 
and  trades  are  subject  to  rensonable  reKulation 
by  the  state  as  to  tiie  time,  place,  or  manner  of 
enjoyment,  and  projierty  la  held  subject  to  the 
rule  that  it  cannot  be  used  so  as  to  Injure  oth- 
ers, the  state  cannot,  under  any  pretended  exer- 
cise of  its  police  power,  prohibit  persons  from 
pursuing  such  calhngs. 

2.  Same. 

Any  business,  the  pursuit  of  which  may  be 
prohibited  by  the  state,  as  an  exercise  of  po- 
lice power,  may  be  licensed,  if  not  malum  in  se, 
and  the  reasonableness  of  the  license  fee  can- 
not be  questioned,  though  so  great  as  to  amount 
almost  to  inhibition. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  32,  Licenses,  i  4.] 

3.  Fisn  — CAPTrRE— REGtrLATioN  —  State's 
Power— "Fbb-b  Natubje." 

Migratory   fish   in  navigable  waters   of  a 

state,  like  game  within  its  borders,  are  classed 
as  animals  ferre  naturae,  the  title  to  which,  so 
far  as  it  is  susceptible  to  being  asserted  before 
possession  is  obtamed,  is  held  by  the  state,  ia  its 
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sovereign  capacity,  In  trust  for  all  its  citiiens, 
and,  as  an  incident  of  the  assumed  ownership, 
the  state  may  protect  the  species  from  extinction 
by  exhaustive  methods  of  capture. 

[Ed.  Note.— For  other  deflnitions,  see  Words 
and  Phrases,  vol.  3.  p.  2748.] 

4.  Sake— LicERBiita  Cannino  or  Salmon— 

CONBTITDTIONAMTY  OF  STATDTK. 

The  state  being  invested  with  title  to  an- 
imals ferse  natnrse,  they  cannot  be  lawfully  cap- 
tured without  the  state's  express  or  implied  per- 
mission, and  hence  Act  Feb.  19,  1907,  Oen. 
Laws  1907,  pp.  100-108,  107,  c.  66,  H  1,  2,  11. 
making  it  unlawful  to  enoige  in  the  business  of 
canning  salmon  without  wtaining  a  license  and 
paying  a  prescribed  fee,  is  a  valid  exercise  of 
legislative  power. 

Appeal  from  Circuit  Conrt,  Curry  County; 
J.  W.  Hamilton,  Judge. 

R.  D.  Hume  was  convicted  of  canning 
salmon  witbont  a  license,  and  he  appeals. 
Affirmed. 

W.  C.  Hale,  for  appellant  A.  M.  Craw- 
ford, Atty.  Gen.,  and  I.  H.  Van  Winkle,  Asst. 
Atty.  Oen.,  for  the  State. 

MOORE,  J.  The  defendant  was  convicted 
of  the  crime  of  canning  salmon  without  first 
having  obtained  a  license  therefor,  alleged  to 
have  been  committed  in  Curry  county  July 
18,  1907.  He  appeals  from  the  judgment 
which  followed,  assigning  as  error  the  ac- 
tion of  the  court  in  oTermllng  a  demurrer 
to  the  lnformatl(m,  interposed  on  the  ground 
that  the  facts  stated  therein  do  not  constitute 
the  commission  of  a  crime.  As  the  validity 
of  the  law,  which  is  alleged  to  have  been 
violated,  is  the  chief  question  to  be  consid- 
ered, It  is  unnecessary  to  set  forth  a  copy 
of  the  pleading  which  charges  the  perpetra- 
tion of  the  offense  in  the  language  of  the 
statute. 

The  act  of  February  19,  1907  (Gen.  Laws 
Or.  1907,  p.  100,  c.  66),  the  efficacy  of  which 
is  challenged,  provides,  in  effect,  that  it  shall 
be  unlawful  for  any  person  to  engage  in  the 
business  of  canning  salmon,  within  the  state 
of  Oregon,  without  first  having  obtained  a 
license  therefor.  Section  1.  Any  person  en- 
gaged In  this  state  in  the  business  of  canning 
fresh  salmon  in  hermetically  sealed  tins  Is 
required  to  pay  a  license  fee,  varying  In 
amoimt  from  |100  to  $1,600,  depending  upon 
the  number  of  cases  of  such  fish  which  the 
canner  packed  during  the  year  preceding  the 
season  for  which  a  license  is  required.  Sec- 
tion 2.  Any  person  violating  the  provisions 
of  the  act  shall  be  deemed  guilty  of  a  misde- 
meanor and  upon  conviction  thereof  shall  be 
fined,  etc.  Section  11.  The  foregoing  synop- 
sis is  thought  to  contain  all  the  causes  of 
the  statute  that  are  material,  combating 
which  it  Is  contended  by  defendant's  counsel 
that  the  act  in  question,  not  having  stipulat- 
ed for  any  control  of  salmon  canneries.  Is 
not  a  police  regulation;  that  the  clause,  re- 
quiring canners  of  such  fish  to  pay  certain 
sums  of  money,  as  a  condltl<»i  precedent  to 
the  right  to  pursue  a  lawful  business,  is  not 
a  license^  but  a  means  adopted  to  raise  a 


revenue,  making  the  tax  unequal  in  its  oper- 
ation, violative  of  the  organic  law  of  the 
state,  thereby  rendering  that  part  of  the  stat- 
ute void,  and  demonstrating  that  persons  en- 
gaged In  canning  salmon  are  not  obliged  to 
comply  therewith,  and  hence  an  error  was 
committed  in  overruling  the  demurrer. 

If  the  canning  of  fresh  salmon  be  consid- 
ered as  the  exercise  of  a  common  right  which 
may  be  enjoyed  by  all  citizens  of  the  state 
without  permission  from  any  superior,  it  is 
probable  that  the  exactions  demanded  for 
the  allied  privilege  are  so  much  In  excess 
of  the  necessary  sums  to  cover  the  cost  of  Is- 
suing licenses  and  to  defray  the  incidental 
expense  attending  the  regulation  of  the  busi- 
ness as  to  disclose  a  legislative  Intent  to  im- 
pose a  tax  on  an  industry,  and  not  the  bur- 
dening of  it  with  a  license,  and  for  that  rea- 
son the  statute  may  be  void  in  this  particu- 
lar because  it  violates  the  Constitution  of 
the  state,  as  claimed.  Thus  In  Ellis  v.  Fra- 
zler,  88  Or.  462,  63  Fac.  642,  63  L.  R.  A.  454, 
It  was  held  that  an  act  requiring  a  yearly 
payment  of  $1.25  on  every  bl(7cle,  as  a  con- 
dition precedent  to  the  right  to  use  It  on  the 
public  roads,  and  setting  aside  a  certain  part 
of  each  payment,  to  create  a  particular  fund 
to  be  employed  in  constructing,  maintaining, 
and  repairing  the  highways  and  for  other 
purposes,  was  a  statute  providing  for  the 
payment  of  a  tax,  and  therefore  Invalid  as  a 
pretended  exercise  of  the  police  power.  The 
decision  In  that  case  Is  based  on  the  principle 
that  the  ordinary  use  by  a  person  of  a  bi- 
cycle could  not  be  dassed  as  an  occupation; 
that  the  act  then  under  consideration  did  not 
attempt  to  regulate  the  use  of  such  vehicles; 
and  that  the  sum  thus  demanded  was  so 
much  in  excess  of  the  cost  of  issuing  the  li- 
cense as  conclusively  to  manifest  a  purpose 
on  the  iiart  of  the  legislative  assembly  to 
raise  a  revenue.  So,  too.  In  Reser  y.  Uma- 
tilla County.  48  Or.  326,  86  Pac.  685,  It  was 
ruled  that  a  law  Imposing  a  burden  of  20 
cents  per  head  on  sheep  owned  by  nonresi- 
dents who  brought  them  within  the  state  for 
pasturage,  and  further  prescribing  a  pay- 
ment of  6  cents  per  head  for  each  county 
through  which  they  might  be  driven,  was  a 
means  of  raising  a  revenue,  and  therefore 
Tlolative  of  the  C<MistitutIon,  because  the  tax 
was  unequal.  The  careless  riding  of  a  bi- 
cycle might  endanger  travelers  on  the  high- 
way, to  protect  whom  the  state  could  un- 
doubtedly regulate  the  manner  <a  the  use  of 
such  carriages.  Sheep  are  liable  to  conta- 
gious diseases,  the  dissemination  of  which 
may  result  in  great  damage  to  persons  en- 
gaged in  caring  for,  or  raising,  such  fiocks; 
and,  to  prevent  Injury  from  that  source,  the 
state  unquestionably  possesses  power  to 
cause  sheep  to  be  Inspected,  and  If  they  are 
found  to  be  Infected,  to  make  such  disposi- 
tion of  them  as  will  preclude  the  contamina- 
tion from  spreading  and  thus  becoming  a 
menace  to  other  flocks. 

All  occupations,  profeesions,  and  trade* 
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that  may  be  legally  pursued  are  necessarily 
subject  to  sucb  reasonable  regulations  as 
the  state  may  impose.  In  respect  to  the  time, 
place,  or  manner  of  enjoyment,  in  order  to 
promote  the  greatest  good  to  the  greatest 
number  of  Its  citizens.  It  Is  generally  con- 
ceded, though  controverted  by  eminent  au- 
thority, that  the  right  of  a  person  to  lands 
-n-hich  he  holds  In  any  manner  is  qualified, 
and  known  in  law  as  an  estate,  while  the 
absolute  right  of  property  therein  Is  vested  In 
the  state,  which  may  subject  the  premises  to 
taxation  and  to  the  right  of  eminent  do- 
main. Tledeman's  Police  Power,  |  115.  This 
author,  at  section  135  of  the  same  work,  in- 
timates that  all  personal  property  is  the 
product  of  some  man's  labor,  and,  however 
the  title  thereto  may  have  been  legally  ac- 
quired, the  Interest  In  such  property  Is  a  vest- 
ed right  which  Is  not  held  by  any  favor  of 
the  state.  This  declaration,  when  applied  to 
animals  ferae  naturae,  is  probably  broader 
than  warranted,  as  we  shall  hereafter  at- 
tempt to  show.  It  may  be  stated  as  a  gener- 
al principle  that  all  property  in  a  civilized 
commimlty  is  held  subject  to  the  rule  that  It 
cannot  be  used  in  such  a  manner  as  to  in- 
jure others,  and  when  this  elementary  propo- 
sition is  violated,  the  state  in  exercising  its 
police  power  can  correct  the  evil.  As  a  de- 
duction from  the  postulates  asserted,  It  nec- 
essarily follows  that  while  the  state  may 
regulate  all  legitimate  occupations,  trades, 
etc.,  it  cannot,  under  any  pretended  exercise 
of  Its  iwlice  power,  prohibit  persons  from 
pursuing  such  callings,  for  if  the  prosecution 
of  a  single  lawful  industry  could  be  interdict- 
ed, when  not  violative  of  the  rights  of  others, 
the  transaction  of  all  business  could  be  sus- 
pended, and  stagnation  and  starvation  would 
ensue,  affecting  all  persons  who  were  compel- 
le<l  to  remain  In  the  territory.  Any  business, 
however,  the  pursuit  of  which  may  be  pro- 
hibited by  the  state,  as  an  exercise  of  police 
power,  may  be  licensed,  If  not  malum  in  se, 
and  though  the  sum  of  money  demanded  for 
the  privilege  may  be  so  great  as  to  amount 
almost  to  inhibition,  yet  it  is  difficult  to  un- 
dei'stand  how  the  citizen  who  is  engaged  In 
such  enterprise  can  legally  question  the 
amount  of  the  exaction. 

It  Is  a  generally  recognized  principle  that 
migratory  fish  in  the  navigable  waters  of 
a  state,  like  game  within  Its  borders,  are 
classed  as  animals  ferae  naturte,  the  title  to 
which,  so  far  as  that  claim  Is  capable  of  be- 
ing asserted  before  possession  is  obtained, 
is  held  by  the  state,  in  Its  sovereign  capacity 
■  in  trust  for  all  its  citizens:  and  as  an  in- 
cident of  the  assumed  ownership,  the  legis- 
lative assembly  may  euact  such  laws  as 
lend  to  protect  the  species  from  injury  by 
Inmian  means  and  from  extinction  l>y  ex- 
liaiistlve  methods  of  capture.  13  Am.  &  Kng. 
Kiicy.  Law  (2d  Ed.)  5.">(?;  7  Cur.  Law,  1(«9; 
1!)  C'yc.  OSS:  Freund,  Police  Power.  §  419: 
i:x  parte  JIaier,  1();{  Cal.  470,  37  Pao.  44>2,  42 
Am.  St.  Rep.  129;   Maguer  v.  People,  07  III. 


320 ;  People  v.  Tnickee  Lumber  Co.,  116  CaL 
397,  48  Pac.  374,  39  L.  R.  A.  581,  58  Am.  St. 
Rep.  183:  State  v.  Snowman,  94  Me.  99.  46 
Atl.  815.  50  L  R.  A.  544,  80  Am.  St.  Rep. 
380;  State  v.  Rodman,  58  Minn.  393,  59  N. 
W.  1098 ;  State  v.  Roberts,  59  X.  H.  256,  47 
Am.  Rep.  199;  Geer  v.  Connecticut,  161  C. 
S.  519.  16  Sup.  Ct.  600,  40  L.  Ed.  793.  "The 
individual,"  says  Mr.  Justice  Hadley  in 
Smith  V.  State,  155  Ind.  Oil,  58  N.  E  1044, 
51  L.  R.  A.  404,  "has  no  natural  right  to  take 
game,  or  to  acquire  property  In  It,  and  all 
the  right  he  possesses  or  can  possess  in  this 
re.<ipect  is  granted  him  by  the  state."  The 
state  being  thus  invested  with  the  title  to 
animals  ferae  naturae,  they  cannot  be  law- 
fully captured  by  any  person  without  the 
express  or  implied  permission  of  the  state. 
The  unrestricted  taking,  from  navigable 
streams,  of  fish  that  are  valuable  for  food, 
usually  causes  their  extermination,  to  pre- 
vent which,  and  to  afford  time  and  oppor- 
tunity for  an  increase  of  the  species,  laws 
have  been  passed  limiting  the  time  and  man- 
ner, or  temporarily  prohibiting,  the  catching 
of  them,  which  enactments  have  been  upheld 
as  legitimate  exercises  of  the  police  power 
employed  by  a  state  to  protect  the  welfare 
of  all  its  citizens.  Tiedemau,  State  &  Fed. 
Control,  {  124.  No  person  has  an  absolute 
property  in  migratory  fish,  when  swimming  in 
the  navigable  waters  of  a  state,  and  hence  a 
statute  prohibiting  the  taking  of  them  does 
not  transgress  any  constitutional  provision 
for  the  right  to  fish  is  at  best  only  a  privilege 
which  the  state  may  grant  or  withhold  at  its 
pleasure.  Id.  S  151.  "The  police  power," 
says  a  text-writer,  "is  the  power  to  restrain 
common  rights  of  liberty  or  property.  When 
It  is  sought  to  exercise  rights  which  are  not 
common  or  fundamental,  still  more  when 
special  privileges  are  asked,  the  state  may 
grant  the  required  permit  or  license  upon 
sucb  conditions  as  it  pleases,  without  observ- 
ing the  limitations  which  otherwise  hedge 
about  the  exercise  of  the  police  power.  The 
restrictions  upon  the  exercise  of  corporate 
lights  afford  the  most  conspicuous  illustra- 
tion of  this ;  others  are  found  in  fish  and 
game  laws,  and  others  in  cases  of  qualified 
property."    Freund,  Police  Power,  {  24. 

We  think  it  conclusively  appears,  from  the 
authorities  thus  adverted  to,  that  the  title 
to  fish  taken  from  navigable  streams  Is  held 
by  favor  of  the  state  (State  v.  Schumaa,  36 
Or.  16.  58  Pac.  COl,  47  L.  R.  A.  153,  78  Am. 
St.  Rep.  754),  and  that  no  person  has  a  right 
to  aoiuire  sucb  property  in  any  manner  he 
pleases,  as  Is  Intimated  by  a  learned  author 
(Tledeman's  Police  Power,  f  135).  The  tak- 
ing of  salmou  by  any  means  could  be  pro- 
liiblted  for  a  reasonable  time,  at  least,  In 
order  to  permit  the  nimiber  of  such  fish  to  be 
augmented  by  a  propagation  of  tbe  species,  or 
the  state  might  lawfully  demand  such  a  sum 
of  money  for  the  privilege  of  pursuing  auj- 
hrancli  of  the  business  as  would  be  equiva- 
lent to  prohibition.    As  illustrating  this  ftrin- 
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dple,  a  text-writer,  referring  to  the  sale  of 
intoxicating  drlnlcs,  says:  "By  making  the 
license  fee.  or  tax  sulllclently  high,  even  the 
system  of  i^rnutlng  licenses  as  a  matter  of 
right  may  be  used  as  a  means  of  restricting 
the  liquor  trafllc."  Freuud,  Police  Power,  f 
300.  Fish  must  be  caught  before  they  can 
be  canned,  and  any  legislation  that  tends  to 
restrict  the  canning  of  salmon  necessarily 
limits  the  number  of  such  fish  that  will  be 
taken,  for  the  chief  demand  for  salmon  is 
for  canning  purposes,  and  a  statute  that  clr- 
cnmscribes  the  demand  necessarily  diminish- 
es the  supply. 

We  believe  the  act  under  consideration  is 
valid,  and,  this  being  so,  no  error  was  com- 
mitted in  overruling  the  demurrer. 

Other  errors  are  assigned,  but,  deeming 
them  unimportant,  the  Judgment  Is  affirmed. 


STATE  V.  LUPER. 
(Supreme  Court  of  Oregon.    May  19,  1908.) 

1.  Witnesses  —  Competency  —  Husband  and 
Wife. 

B.  &  C.  Comp.  jj  1401,  making,  in  criminal 
actions,  a  husband  or  wife  a  competent  witness 
for  or  against  the  other,  except  that  be  or  she 
cannot  be  allowed  or  compelled  to  testify  aguiust 
the  other  withont  the  consent  of  both,  does  not 
prevent  a  former  wife  from  testifying  against 
her  husband  in  a  trial  for  perjury  committed 
by  him  in  the  action  in  which  they  were  di- 
vorced. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  .W,  Witnesses,  §  180.] 

2.  Same. 

The  common-law  rule  that  one  cannot,  ei- 
ther during  or  after  marriage,  disclose  confiden- 
tial commuuications  lietween  him  and  his  spouse 
during  marriage,  does  not  affect  his  competency 
as  a  witness  against  the  other  in  a  criminal  ac- 
tion, excepting  such  commnnications ;  and  in  a 
trial  for  perjury  committed  by  accused  in  an 
action  wherein  he  obtained  a  divorce  on  the 
ground  of  desertion,  his  former  wife  could  tes- 
tify as  to  the  location  of  the  family  dwelling, 
her  coming  to  the  state  and  return  to  another 
state,  and  that  she  did  not  desert  accused. 

3.  Cbiminal    Law— Evidence— Declabations 
BY  TniRD  Parties. 

In  a  trial  for  perjury  committed  by  accused 
in  an  action  wherein  he  obtained  a  divorce  on 
the  ground  of  desertion,  he  could  not  show  ad- 
missions or  declarations  by  the  former  wife  as 
to  her  desertion  of  accused ;  she  not  being  a 
party,  and  her  statement  not  being  res  gestoe. 

4.  Witnesses  —  Impeachment— Inconsistknt 
Statements. 

In  a  trial  for  perjury  committed  in  a  di- 
vorce action,  de<lnrntions  by  accused's  divorced 
wife  could  be  proved  only  to  impeneh  her  under 
B.  &  C.  Comp.  I  H.Ta,  providing  for  the  impeach- 
ment of  a  witness  by  inconsistent  statements, 
and  after  the  laying  of  a  foundation  therefor. 

5.  Divorce  —  Desertion— Acts   Xot  Consti- 

Tl'TISO. 

If  defendant  established  a  matrimonial 
domicile,  so  long  as  bis  wife  remained  there  she 
did  not  desert  him,  however  nmch  he  may  have 
been  absent,  unless  he  ohnngod  the  family  abo<1e 
and  requested  her  to  remove  with  him  thereto, 
and  she  willfully  refused  to  follow  him,  and 
their  separation  would  not  be  desertion  on  her 
part  it  he  consented  to  it. 

[Ed.  Note.— For  en>'es  in  point,  see  C«nt.  Dig. 
vol.  17,  Divorce,  {  138.] 


6.  Same. 

That  on  defendant's  return  home  from  a 
hospital  his  wife  told  him  he  need  not  come 
home  for  her  to  wait  on  him.  that  she  would  not 
do  it.  that  all  he  cared  for  her  was  to  make  her 
trouble,  and  that  he  might  as  well  go  back  to 
the  hospital  and  stay  there,  and  he  returned  to 
work  outside,  the  state  does  not  show  that  she 
deserted  him. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  17,  Divorce,  {  138.] 

7.  PER.n7sy— Information— Sufficiency. 

ITnder  B.  &  C.  Comp.  {  507,  making  "will- 
ful" desertion  a  ground  for  divorce,  an  informa- 
tion charging  perjury  committed  in  verifying  a 
complaint  for  divorce  alleging  a  "desertion"  is 
sufficient  where  the  complaint  showed  that  what 
defendant  in  the  divorce  action  did  was  will- 
ful. 

8.  Same— "Facts." 

An  information  for  perjury  charging  that 
accused  swore  to  "facts"  stated  in  a  complaint  is 
not  defective  as  charging  the  verificatiou  of  the 
statements  only;  the  term  "facts"  as  so  used 
meaning  "matter"  or  "statements." 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  vol.  3,  pp.  2G38,  2C39.] 

9.  Same. 

I'nder  B.  &  C.  Comp.  §  1321,  making  it 
unnecessary  for  an  indictment  for  perjury  to 
set  forth  the  pleadings,  etc..  with  which  the 
alleged  false  oath  was  connected,  etc.,  an  in- 
formation charging  that  accused  swore  that  all 
the  matters  and  facts  stated  in  a  complaint 
were  true  is  not  insufficient  for  failing  to  set 
out  the  verification  to  the  complaint.    . 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  39,  Perjury,  §  81.] 

10.  Same— "Pebjuby." 

ITnder  B.  &  O.  Comp.  §  82.  retiuiring  every 
pleading  to  be  verified  to  the  effect  that  the  party 
believes  it  to  be  true,  and  under  section  1875, 
making  it  perjury  for  one  of  whom  an  oath  is 
required  by  law  to  willfully  swear  falsely  re- 
specting any  matter  concerning  which  the  oath 
is  re<iuired,  a  verification  of  a  complaint  by  a 
plaintiff  stating  that  the  complaint  was  true 
as  he  verily  believed  was  perjury,  if  willfully 
false. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  vol.  G,  pp.  SUO,"),  5310;  vol.  8, 
p.  7751.] 

Appeal  from  Circuit  Court,  Marion  Coun- 
ty;  Geo.  II.  Burnett,  Judge. 

T.  J.  Laper  was  convicted  of  perjury,  and 
he  api>enls.    Affirmed. 

See  91  Pac.  444. 

Defendant  was  indicted  for  perjury.  A 
former  judgment  of  conviction  was  reversed 
upon  appeal  to  this  court,  and  the  cause  re- 
manded for  retrial.  91  Pac.  444.  Upon  the 
second  trial  defendant  was  again  convicted, 
and  from  a  Judgment  thereon  this  appeal 
was  taken.  The  information  charges:  "That 
on  the  M  of  July,  1900,  the  said  T.  J.  Luper, 
for  the  purpose  of  obtaining  a  divorce  from 
bis  then  wife,  Lizzie  R.  Luper,  commenced  a 
suit  In  the  circuit  court  of  the  state  of  Ore- 
gon for  Marlon  county.  In  department  No.  2,' 
by  filing  a  duly  verified  complaint  therein, 
wherein  It  is  alleged  in  substance,  among 
other  things,  that  Lizzie  R.  Luper  was  the 
lawful  wife  of  said  defendant,  T.  J.  Luper, 

and  that  on   the  day  of  December, 

1004,  the  said  Lizzie  R.  Luper,  without  any 
cause  or  provocation  ttiercfor,  and  against 
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the  will  and  consent  of  the  said  T.  J.  Luper, 
deserted  him,  the  said  T.  J.  Luper,  and  did 
ever  since  said  date  continue  to  desert  the 
said  T.  3.  liuper,  and  praying  therein  for 
a  decree  of  said  court  dissolving  the  bonds 
of  matrimony  then  existing  between  def^d- 
ant  and  said  Lizzie  R.  Luper.  The  said 
T.  J.  Luper,  on  the  3d  day  of  July,  1906, 
In  the  county  of  Marion,  state  of  Oregon, 
then  and  there  being,  did  then  and  there  ap- 
pear In  person  before  Carey  F.  Martin,  a  no- 
tary public  of  and  for  the  state  of  Oregon, 
to  take  his  corporal  oath  before  said  notary 
public,  and  was  then  and  there  In  due  man- 
ner sworn  by  said  notary  public  as  such,  and 
upon  his  oath  so  taken  by  said  notary  pub- 
lic did  then  and  there  willfully,  knowingly, 
feloniously,  and  corruptly  depose  and  swear 
before  said  notary  public  that  all  the  matters 
and  facts  set  forth  and  alleged  In  said  com- 
plaint were  true" — and  further  alleges  the 
official  capacity  and  authority  of  the  notary 
and  the  filing  of  the  complaint  In  the  cir- 
cuit court  of  the  state  of  Oregon  for  Marlon 
county.  That  he  obtained  a  decree  of  divorce 
therein,  and  alleges  that  the  matter  so  sworn 
was  false,  and  showing  the  materiality  and 
necessity  therefor  in  said  divorce  proceeding. 

Martin  L.  Pipes,  W.  H.  Hobnes,  and  Carey 
F.  Martin,  for  appellant  A.  M.  Crawford, 
Atty.  Gen.,  John  H.  McNary,  Dist  Atty.,  and 
A.  M.  Cannon,  for  the  State. 

BAKIN,  J.  (after  stating  the  facts  as 
above).  It  is  first  claimed  that  the  court  err- 
ed In  admitting  the  testimony  of  LlBEie  R. 
Luper  as  a  witness  on  behalf  of  the  state, 
she  having  been  the  wife  of  the  defendant  at 
the  time  of  the  transaction  testified  to.  As  It 
Is  conceded  by  the  record  that  the  witness 
was  not  the  wife  of  the  defendant  at  the 
time  of  the  trial,  appellant  cannot  rely  upon 
section  1401,  B.  &  C.  Comp.,  which  provides 
that  In  criminal  actions  the  husband  and 
wife  shall  be  competent  witnesses  for  or 
against  each  other,  but  neither  shall  be  com- 
pelled or  allowed  to  testify  against  the  oth- 
er without  the  consent  of  both.  B.  te  O. 
Comp.  i  722,  provides  that  all  persons  of  in- 
telligence are  competent  witnesses  except  as 
otherwise  provided  In  this  chapter,  and  sec- 
tion 724,  Id.,  provides  the  exceptions.  By 
subdivision  1  thereof  it  is  provided  that  nei- 
ther the  husband  nor  the  wife  can  be  exam- 
ined during  the  marriage  or  afterward  as  to 
any  communications  made  by  one  to  the  oth- 
er during  the  marriage  without  the  consent 
of  the  other,  and  this  Is  but  a  repetition  of 
the  common  law  relating  to  that  matter.  It 
Is  held,  however,  in  State  v.  McGrath,  35 
Or.  100.  57  Pac.  821,  and  State  v.  Luper 
(Or.)  91  Paa  444,  that  this  section  has  no 
application  in  criminal  trials,  and  that  the 
Criminal  Code  Is  complete  within  itself  as 
to  the  competency  as  a  witness  of  either  the 
husband  or  the  wife  against  the  other,  which 
contains  no  provision  as  to  privileged  com- 
munlcatlona»  section  1401,  aupia,  being  the 


only  provision  upon  that  subject,  and  tb« 
question  of  the  competency  of  their  evldenoa 
must  be  determined  by  the  common  law.  The 
preservation  of  the  aacredness  and  confidenci 
of  the  marriage  relation  Is  a  matter  of  pub- 
lie  policy,  and  the  discloeure  during  the  mar- 
riage or  afterward  by  either  tlie  husband  or 
wife  of  confidential  communications  between 
them  during  the  marriage  Is  prohibited  under 
the  common  law.  This  does  not  afTect  the 
competency  of  either  the  husband  or  the  wife 
as  a  witness  for  or  against  the  other  in  a 
criminal  action.  They  may  testify  as  to  any 
matter  of  which  they  have  knowledge,  ex- 
cept communications  between  them  during 
the  marriage.  23  Am.  &  Eng.  Ency.  Law, 
93.  The  material  evidence  given  by  ttie  wit- 
ness related  to  no  communication  by  one  to 
the  other,  but  she  testified  only  as  to  the 
dwelling,  the  coming  to  Oregon  and  her  re- 
turn to  Arkansas,  and  that  she  did  not  desert 
the  defendant  The  bill  of  exc^lons  states 
that  when  Mrs.  Luper  was  sworn  as  a  wit- 
ness defendant  "objected  to  said  Lizzie  B. 
Luper  being  allowed  to  testify  at  the  trial  of 
this  criminal  action  because  she  had  been 
the  wife  of  the  defendant  at  the  time  of  the 
occurrences  to  wliicb  she  proposed  to  testtfy." 
No  objection  was  made  to  any  specific  evi- 
dence offered  or  question  asked.  It  was  only 
a  genera]  objection  to  the  competency  of  th« 
witness.  The  objection  impliedly  concedes 
that  the  witness  was  not  at  the  time  of  the 
trial,  the  wife  of  the  defendant  and  therefore 
she  was  not  precluded  by  section  1401,  supra, 
from  being  a  witness.  She  was  competent  to 
testify  as  to  any  matter  within  her  knowl- 
edge, except  communications  had  betweoi 
them  during  the  marriage ;  and  the  objection 
was  properly  overruled. 

Exception  was  taken  to  the  ruling  of  tlw 
court  in  refusing  to  permit  Mrs.  Robinson  to 
testis  on  behalf  of  defendant  to  the  admis- 
sions or  declarations  of  Mrs.  Lnper  in  the 
month  of  April,  1906,  as  to  her  desertion  of 
the  defendant  The  general  rule  is  that  dec- 
larations of  third  persons  not  parties  to  the 
suit  are  not  admissible  In  evidence  for  the 
purpose  of  furnishing  substantive  proof  of 
the  matter  In  issue.  15  Am.  &  Eng.  Ehicy. 
Law,  812.  There  are  several  exceptions  to 
this  rule;  but  so  far  as  this  case  Is  oos- 
comed  statements  of  Mrs.  Luper  could  be 
competent  as  substantive  proof  of  a  mattw 
in  Issue  only  in  case  she  were  a  party  to  the 
suit  or  in  case  the  statement  were  rea  ge»- 
tee,  but  neither  of  these  conditions  exists  here. 
It  is  suggested  In  defendant's  brief  that  this 
was  the  point  upon  which  the  case  was  re- 
versed on  the  former  appeal;  but  not  so. 
There  defokdant  aoogbt  to  prove  by  bis  own 
evidence  stat^nents  of  the  wife  made  to  him 
of  her  intention  as  characterizing  her  acta, 
and  the  only  question  raised  was  whether 
such  statements  were  within  the  privilege  of 
confidential  communlcatioBS.  There,  too,  the 
statements  were  res  gestae;  while  here  the 
evidence  offered  waa  of  atatemeata  by  tbe 
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wife  made  to  a  third  party  and  only  hearsay, 
and  they  can  be  proved  only  for  the  purpose 
of  Impeachment,  under  B.  ic  C.  Comp.  |  853, 
and  after  a  foundation  therefor  has  been  laid 
in  the  nanal  manner.  Ttw  objection  waa 
properly  snstained. 

Exception  was  taken  at  the  trial  to  the 
following  Instruction  given  by  the  court;  "If 
you  find  that  the  defendant  established  the 
matrimonial  domicile  or  family  home  of  him- 
self and  his  wife  and  son  at  Rogers,  Aik., 
then  I  Instruct  yon  that  bo  long  as  the  wife 
remained  at  that  home  she  could  not  be 
gnllty  of  deserting  the  defendant,  however 
much  the  defendant  himself  may  have  been 
absent  from  home,  unless  the  defendant 
changed  the  family  abode  and  requested  his 
wife  to  remove  with  him  thereto,  and  she 
willfully,  without  his  consent,  refused  to  fol- 
low him  to  such  new  domicile.  The  husband, 
being  the  head  of  the  family  under  the  law 
has  the  right  to  fix  the  family  home,  and  the 
wife  has  the  right  to  stay  at  that  family 
home  until  tife  husband  changes  the  family 
home  and  requests  her  to  accompany  him  to 
that  home,  and  until  he  does  so  she  cannot 
be  guilty  of  desertion  If  she  remains  at  the 
family  home  Further,  although  these  par- 
ties, man  and  wife,  may  have  separated,  yet. 
If  the  defendant  here  consented  to  it  and  ac- 
quiesced In  it,  that  would  not  be  desertion 
on  the  part  of  the  wife."  Although  there 
might  be  cases  where  the  wife  would  be 
guilty  of  desertion  even  though  she  remained 
In  the  family  home  (14  Gyc.  613)  yet  the  In- 
struction correctly  states  the  law  as  ap- 
plicable to  the  facts  in  this  case.  Defendant 
testifies  that  having  been  in  a  hospital, 
while  recovering  from  an  Injury,  he  returned 
home  December,  1904,  and  be  says:  "When 
I  got  into  the  house  she  was  busy  getting 
dinner.  I  spoke  to  my  wife,  and  she  turned 
around  and  says:  'I  thought  you  were  in  the 
hospital.'  I  says:  'Very  well,  I  was;  but 
I  got  a  leave  of  absence  to  oome  home  be- 
cause I  could  not  hear  from  you.'  She  says: 
'Yon  don't  need  to  oome  here  for  me  to  wait 
on.  I  wlU  not  do  it'  She  says:  'All  you 
care  for  is  to  make  me  trouble.  Tou  might 
as  well  go  back  to  the  hospital  and  stay 
there.'  So  I  returned  back  to  my  work  at 
Oklahoma."  These  are  the  only  words  or 
conduct  mentioned  as  constituting  the  deser- 
tion, and  there  is  nothing  contained  In  them 
that  discloses  a  willful  termination  of  the 
marriage  relation,  or  an  exclusion  of  defend- 
ant from  the  home  for  that  purpose;  and 
while  she  remained  In  the  home  which  he  had 
established,  and  from  which  be  had  not  been 
excluded,  there  was  no  desertion  by  lier.  We 
find  no  error  in  the  Instruction. 

It  is  argued  by  the  defendant  that  the  in- 
formation does  not  charge  a  crime,  in  that  it 
discloses  that  the  complaint  for  the  divorce, 
the  verification  of  whidi  is  the  perjury  charg- 
ed, does  not  allege  that  the  desertion  was 
willful;  but  the  portion  of  the  complaint 
quoted  abovs  from  th«  information  states 


the  facta,  which  are  sufficient  to  show  that 
what  she  did  was  willful,  and  only  the  facts 
in  a  civil  pleading  should  be  stated.  In  OgU- 
vie  V.  OgUvie,  87  Or.  171,  61  Pac.  627,  this 
court  has  defined  "willful"  as  used  in  B.  &  0. 
Ck>mp.  I  507,  which  provides  that  "willful 
desertion"  for  the  period  of  one  year  shall  be 
a  ground  for  divorce.  In  that  case  Mr.  Chief 
Justice  Wolverton  says:  "An  intentional  de- 
sertion is  willful,  within  the  meaning  of  the 
term  as  defined  by  the  statute."  To  the  same 
effect  is  Sisemore  v.  Slsemore,  17  Or.  642, 
21  Pac.  820.  And  it  Is  defined  by  B.  &  a 
Ck>mp.  I  2176,  as  implying  merely  a  purpose 
or  willingness  to  do  the  act;  and  as  it  ap- 
pears from  the  facts  alleged  that  the  acta 
were  willful  It  is  sufficient  The  complaint 
may  have  been  vulnerable  to  a  demurrer  or 
to  a  motion  to  make  definite,  but  without 
such  an  attack  the  ultimate  facts  alleged  are 
sufficient  after  Judgment  and.  If  false,  a  veri- 
fication thereof  may  constitute  perjury.  In 
the  brief  there  are  several  minor  criticisms 
of  the  information,  namely:  'That  he  swore 
to  the  facts  as  set  forth  in  the  complaint;" 
that  facts  mean  truths,  therefore,  he  swore 
only  to  the  true  statements.  But  this  con- 
struction cannot  be  snstabied.  The  term 
"facts"  Is  used  thus  In  the  pleading  in  the 
sense  of  "matter"  or  "statements."  Webster's 
Dictionary  gives  this  as  one  of  its  meanings, 
vis.,  "A  thing  supposed  or  asserted  to  be 
done,"  and  as  an  Illustration  It  quotes:  "His- 
tory abounds  with  false  facts."  Other  objec- 
tions to  the  information  are  answered  by  re- 
ferring to  B.  &  C.  Comp.  f  1S21,  which  pro- 
vides that  it  Is  sufficient  'i»  set  forth  the 
substance  of  the  controversy  or  matter  in 
respect  to  which  the  crime  was  committed, 
and  In  what  court  or  before  whom  the  oath 
alleged  to  be  false  was  taken,  and  that  the 
court  or  person  before  whom  it  was  taken 
liad  authority  to  administer  it  with  proper 
allegations  of  the  falsity  of  the  matter  on 
which  the  i>erjury  Is  assigned;  but  the  in- 
dictment need  not  set  forth  the  pleadings, 
record,  or  proceedings  with  which  the  oatb 
Is  connected,  nor  the  commission  or  authori- 
ty of  the  court  or  person  before  whom  the 
perjury  was  committed."  This  answers  the 
objection  that  the  information  does  not  set 
out  the  verification  to  the  complaint  It  does 
state  that  be  "did  then  and  there  willfully, 
knowingly,  feloniously,  and  corruptly  depose 
and  swear  before  the  said  notary  public  that 
all  the  matters  and  facts  set  forth  In  the  said 
complaint  were  true*' ;  and  we  think  the  in- 
formation fulfills  the  requirements  of  this 
section.  State  t.  Spencer,  6  Or.  162;  State 
T.  Woolrldge,  46  Or.  888,  78  Pac.  333 ;  State 
V.  Jewett  48  Or.  677,  86  Pac  994. 

Objection  is  made  to  tlM  affidavit  offered 
in  evidence  as  constituting  the  oath  alleged 
to  tiave  been  false,  for  the  reason  that  de- 
fendant thereby  swore  only  that  he  believed 
that  his  wife  had  deserted  him,  etc.  The 
verification  of  the  complaint  omitting  the 
Jurat  la  in  the  following  words:  '^tat*  «t 
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Oregon,  County  of  Marion — ss.:  I,  T.  J. 
Luper,  being  first  duly  sworn,  say  that  I  am 
the  plaintiff  In  the  within  entitled  cause; 
and  that  the  foregoing  complaint  therein  is 
true  as  I  verily  believe.  T.  J.  Luper."  B. 
&  C.  Comp.  §  82,  provides  that:  "Kvery  plead- 
ing shall  be  *  *  *  verified  by  the  party, 
♦  •  •  to  the  effect  that  he  believes  it  to 
be  true.  The  verification  must  be  made  by 
the  affidavit  of  the  party,"  etc.  The  statute 
under  which  the  information  was  drawn  (B. 
&  C.  Comp.  I  1875)  provides  that:  "If  any 
person  authorized  by  any  law  of  this  state 
to  take  an  oath  or  affirmation,  or  of  whom  an 
oath  or  affirmation  shall  be  required  by  such 
law,  shall  willfully  swear  or  affirm  falsely 
in  regard  to  any  matter  or  thing  concerning 
which  such  oath  or  affirmation  Is  author- 
ized or  required,  such  person  shall  be  deem- 
ed guilty  of  perjury."  The  verification  to  a 
pleading  provided  for  in  section  82,  supra, 
is  clearly  an  oath  authorized  by  law  within 
the  meaning  of  section  1875,  supra,  and  the 
form  of  the  verification  In  this  case  above 
quoted  is  in  the  form  contemplated  by  section 
82,  supra,  and,  if  willfully  false,  the  making 
of  It  constituted  perjury,  and  whether  it  was 
willfully  false  was  a  question  for  the  Jury 
under  the  evidence. 

We  find  no  error  In  the  rulings  of  the  low- 
er court,  and  the  judgment  Is  affirmed. 


ABRAHAM  V.  MILLER. 
MILLER  V.  ABRAHAM. 

(Supreme   Court  of   Oregon.      May   26.    1908.) 

1.  JuDOME.N'T— Equitable  Relief— Want  of 
Service  of  Process. 

Etiuity  has  juri^idiction  to  grant  relief 
against  a  judgment  taken  by  default  on  a  false 
return  of  service  of  process. 

[Ed.  Note. — For  oas-s  in  point,  see  Cent.  Dig. 
vol.  30,  Judgment,  §§  2.")0,  255.] 

2.  Same. 

f^quity  will  not  grant  relief  against  a  de- 
fault judgment  on  a  false  return  of  service  of 
process  except  on  clear,  satisfactory,  and  con- 
vincing proof  of  a  want  of  service  of  prooess  by 
the  officer  makiug  the  return,  which  return  is 
prima  facie  evidence  of  the  fact.s  recited  tiicrein. 

3.  Process— Service— Return. 

The  summons  and  complaint  served  on  de- 
fendant com'ctly  gave  his  name  as  "Albert  A." 
The  return  of  service  of  the  summons  sliowed 
personal  service  on  defendant,  and  recited  that 
service  was  made  "on  the  within-named  defend- 
ant. Alfred  A."  Hrld.  that  the  name  ".\lfred" 
instead  of  "Albert"  in  the  return  was  a  mere 
clerical  error,  and  did  not  mislead  defendant. 

4.  Judgment— Equitable    Relief— Want  of 
Service- Evidence— SoFFiciK.NCY. 

In  a  suit  to  set  aside  a  default  judsment  on 
a  return  of  service  of  summons,  evidence  held 
not  to  show  that  the  return  was  false,  or  that 
there  was  in  fact  no  service  essential  to  give 
the  court  jurisdiction  to  grant  relief. 

5.  Appeal  —  Review  —  Harmless  Error- 
Amendment  OF  Proces.s. 

Where  the  return  of  service  of  process  when 
amended  was  no  stronger  than  it  was  before, 
the  allowance  of.  the  amendment  was  not  er- 
roneous. 


Appeal  from  Circuit  Court,  Multnomah 
County;    C.  U.  Gantenbein,  Judge. 

Action  at  law  by  B.  E.  Miller  against  Al- 
bert Abraham  and  suit  in  equity  by  Albert 
Abraham  against  B.  E.  Miller  to  set  aside  a 
judgment  for  plaiutiff  In  the  acthm  at  law. 
After  judgment  in  the  action  at  law  an  or- 
der was  entered  allowing  amendment  of  re- 
turn of  service  of  summons,  and  Albert 
Abraham  appeals.  Decree  di.smlssing  the 
bill  in  suit  in  equltj-,  and  Albert  Abraham 
appeals.     Affirmed  ou  both  api)eals. 

On  May  9,  1902,  B.  E.  Miller  filed  his  com- 
plaint in  Multnomah  county  In  an  action 
against  Albert  Abraham  to  recover  a  sum 
of  money  on  an  account  Summons  directed 
to  Albert  Abraham,  the  defendant,  was  is- 
sued and  delivered  to  the  sheriff  on  that 
day  for  service,  and  on  the  16th  the  same 
was  filed  in  the  cause  with  the  following 
return  indorsed  thereon:  "State  of  Oregon, 
County  of  Multnomah — ss. :  I,  William  Fra- 
zier,  sbericr  of  said  state  and  county,  do 
hereby  certify  that  I  served  the  within  sum- 
mons within  said  state  and  county,  on  the 
9th  day  of  May,  1902,  on  the  within  named 
defendant,  Alfred  Abraham,  by  personally 
delivering  a  copy  tliereof  prepared  and  cer- 
tified to  by  me,  as  sheriff,  together  with  a 
copy  of  the  complaint,  prepared  and  certi- 
fied to  by  8.  C.  Spencer,  attorney  for  plain- 
tiff, to  said  Alfred  Abraham.  Win.  Ftazler. 
Sheriff  of  Multnomah  County,  State  of  Ore- 
gon, by  Penumbra  Kelly,  Deputy."  No  ap- 
poaranc-e  was  made  by  defendant,  and  on 
June  6,  1W2.  Judgment  by  default  was  en- 
tered for  the  amount  demanded.  After- 
wards, and  on  October  2.">,  1906,  Abraham 
Instituted  this  suit  to  enjoin  the  issuance  of 
execution,  and  to  set  aside  and  cancel  the 
judgment,  alleging,  in  substance,  that  prior 
to  service  of  the  summons  he  settled  the 
matter  in  controversy  with  Miller,  who,  It  Is 
averred,  agreed  that  service  should  not  be 
made  and  that  the  action  be  dismissed ;  that 
tliereafter  and  on  the  same  day  he  met  the 
deinity  sheriff,  who  informed  Abraham  that 
he  desired  to  serve  a  complaint  and  sum- 
mons in  the  action  brought  against  him  b.y 
Miller,  but  that  before  any  service  was  made 
Abraham  informed  the  deputy  that  the  case 
had  l)cen  settled  and  compromised,  and  it 
had  been  agreed  that  there  should  be  no 
service  of  suumions  and  complaint  in  the 
action,  and  requested  the  deputy,  before 
malving  such  service,  to  verify  the  same  by 
making  inciuiry  of  Miller,  to  which,  it  is 
alleged,  the  deputy  agreed,  and  that  he 
(Al>rahaui)  understood  no  service  was  to  be 
made :  that  a  return  was  made  to  the  effect 
that  tlic  summons  and  complaint  were  served 
ou  one  Alfred  Abraham  on  May  9.  1902,  but 
that  In  fact  no  service  was  made;  that  at 
the  time  he  was,  and  ever  since  has  been,  a 
resident  of  Douglas  county,  and  had  n^ 
knowledge  of  the  makiug  of  the  return  of 
service  of  the  summons  or  entry  of  the  Judg- 
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ment  nntll  about  August  1,  1906,  when  a 
transcript  waa  filed  In  Douglas  county ;  that 
defendant  threatens  to  cause  execution  to 
Issue  against  plaintiffs  property ;  and  that 
be  has  a  meritorioiis  defense  to  the  action. 
The  auswer  denies  all  the  material  allega- 
tions of  the  complaint,  excepting  the  com- 
mencement of  the  action  at  law,  and  that 
Kelly,  the  d^uty  sheriff,  met  the  plaintiff 
herein  and  informed  him  that  he  desired  to 
make  service  upon  him  of  a  complaint  and 
summons  in  that  action,  all  of  which  is  ex- 
pressly admitted,  with  the  additional  ad- 
mission that  service  thereof  was  made  upon 
the  defendant  therein  In  Multnomah  county 
by  Kelly,  as  deputy  sheriff.  The  making  of 
the  return,  the  entry  of  the  Judgment,  and 
that  an  attempt  is  being  made  to  collect  the 
judgment  are  also  admitted.  After  the  tak- 
ing of  the  testimony  findings  were  made  and 
a  decree  was  entered  dismissing  the  com- 
plaint, from  which  plaintiff  appeals. 

Albert  Abraham,  in  pro.  per.  W.  E.  Farrell, 
for  respondent. 

SLATER,  C.  (after  stating  the  facts  as 
above).  There  are  two  appeals  to  be  con- 
sidered— one  from  an  action  at  law  upon  the 
motion  of  plaintiff  therein  granting  leave  to 
the  sheriff  to  amend  his  return  to  conform  to 
the  alleged  facts  by  changing  the  name  of 
"Alfred  Abraham"  to  "Albert  Abraham,"  and 
the  other  from  the  decree  dismissing  the  com- 
plaint in  the  equity  suit.  But  the  considera- 
tion of  the  latter  will  be  sufficient  to  deter- 
mine the  whole  controversy. 

It  has  been  established  by  this  court  in 
Huntington  v.  Crouter,  33  Or.  408,  54  Pac. 
208,  72  Am.  St.  Bep.  726,  that  a  court  of 
equity  has  Jurisdiction  to  grant  relief  against 
a  Judgment  taken  by  default  upon  a  false 
return  of  service  where  there  was  in  fact 
no  service,  but  that  it  should  not  exercise 
such  Jurisdiction  except  upon  clear,  satis- 
factory, and  convincing  proof  of  a  lack  of 
service  of  process  by  the  officer  making  the 
return  of  service,  which  return  must  al- 
ways be  prima  facie  evidence  of  the  ma- 
terial facts  recited  therein.  The  return  of 
the  officer  on  the  summons  In  the  action  re- 
cited that  the  summons  was  served  "on  the 
wlthln-named  defendant,  Alfred  Abraham," 
etc.  The  true  name  of  the  defendant  is  Al- 
bert Abraham,  which  correctly  appeared  in 
the  summons  and  In  the  complaint  The  first 
question  is  what  probative  force,  if  any,  has 
such  a  return.  If  the  return  bad  fecited  that 
service  was  made  "on  the  within-named  de- 
fendant" without  further  identification,  it 
would  be  sufficient  when  the  name  of  the  de- 
fendant is  correctly  set  forth  in  the  summons 
(Gate  City  Abstract  Co.  v.  Post,  55  Neb.  742, 
76  N.  W.  471),  but  in  the  return  uqder  con- 
sideration there  has  been  added  the  misnomer 
"Alfred  Abraham."  Does  this  destroy  what 
would  otherwise  be  a  good  return?  We  think 
not    The  words  "the  within-named  defend- 


ant" serve  to  Identify  the  person  erroneously 
designated  as  "Alfred  Abraham"  with  "Albert 
Abraham,"  the  true  defendant  named  in  the 
summons.  If  the  summons  was  served  upon 
defendant,  as  certified  by  the  deputy  sheriff, 
it  contained  his  true  name,  and  it  was  there- 
fore a  good  service,  and  the  defendant  was 
thereby  in  no  way  misled.  In  such  case  there 
was  nothing  to  mislead  him;  for  the  sum- 
mons being  correct  on  its  face,  he  had  proper 
and  legal  notice,  and  the  court  acquired  juriK- 
dictlon  of  the  action.  The  certificate  showti 
personal  service  on  the  defendant.  The  s\ieU- 
ing  of  the  name  "Alfred"  instead  of  "Albert"' 
Is  a  mere  clerical  error.  Sandwich  Mfg.  Co. 
V.  Earl,  56  Minn.  390,  57  X.  W.  938;  Veasey 
V.  Brigman,  93  Ala.  548.  9  South.  728,  13  L. 
B.  A.  541 ;  Dunn  v.  Hughes  (Tex.  Civ.  App.) 
36  S.  W.  1084.  The  real  question,  then,  is 
whether,  within  the  rule  announced  in  Hunt- 
ington V.  Crouter,  supra,  there  Is  sufficiently 
clear  and  convincing  proof  of  the  absence  of 
service  to  overcome  the  prima  facie  case 
made  by  the  return. 

The  plaintiff  testifies  that  he  was  never 
served  with  summons,  although  he  admits 
that  on  the  12th  day  of  May,  shortly  after 
the  complaint  was  filed,  he  was  in  Portland 
and  met  Penumbra  Kelly,  the  deputy  sheriff, 
in  the  Abbington  Building,  who  informed  him 
that  he  had  some  papers  to  serve  upon  him. 
Whereupon  plaintiff  inquired  if  it  was  in  the 
Miller  case,  and,  being  informed  that  it  was, 
he  requested  that  no  service  be  made,  ex- 
plaining ttiat  an  agreement  to  settle  the  case 
had  been  made  with  Dr.  Miller,  the  plaintiff 
in  the  action,  and  that  it  was  understood  be- 
tween them  that  no  service  should  be  made. 
After  assuring  the  officer  that  he  intended 
to  remain  in  the  city  for  some  time  so  that 
service  could  be  made  if  his  statements  as 
to  the  settlement  were  not  true,  he  asked  the 
officer  not  to  make  the  service  and  to  veri^ 
the  matters  stated  by  inquiry  of  Miller.  This, 
he  testifies,  Kelly  agreed  to  do,  and  put  the 
papers  bade  into  his  pocket  The  date  of 
this  transaction  is  fixed  by  the  witness  «■ 
May  12th.  Penumbra  Kelly  testifies  that  he 
was  deputy  sheriff  at  that  time,  and  had  re- 
ceived for  service  the  summons  and  com- 
plaint in  the  action ;  that  he  knew  Abraham 
personally,  and  remembers  having  met  him. 
In  the  Abbington  Building  as  testified  by  Ab- 
raham; that  it  was  about  10  o'clock  in  the 
morning,  but  he  does  not  remember  the  day 
of  the  month  on  which  it  occurred,  nor  any 
conversation  that  he  may  have  had  with  him,' 
but  he  does  remember  that  he  was  looking 
for  Abraham  to  deliver  this  copy  of  summons 
and  complaint  to  him,  and  that  he  came  thei-e 
for  that  particular  purpose  and  found  hhn. 
While  he  does  not  remember  that  he  then 
handed  to  Abraham  the  papers  that  he  went 
there  to  serve,  yet  In  explanation  of  his  in- 
ability to  recall  what  was  said  and  done  at 
that  time  he  says :  "I  could  not,  I  would  not 
be  positive  about  that.  I  cannot  say  positive- 
ly out  of  the  thousands  of  papers  I  have  serv- 
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ed  that  I  have  always  actually  put  the  pa- 
pers Into  the  hands  of  the  defendant  I  know 
sometimes  I  have  not  done  that.  I  have  had 
to  throw  them  Into  the  house  or  leave  them 
in  epite  of  the  protests,  but  I  remember  hav- 
ing met  you  there  under  the  circumstances 
under  which  this  testimony  has  stated.  As 
to  the  balance  of  it,  it  is  a  perfect  blank  to 
me."  But  be  produces  a  sheriff's  memoran- 
dum book  kept  by  himself  while  he  was  a 
deputy,  and  which  contains  an  entry  made  by 
blm  of  the  title  of  the  action  of  Miller  v. 
Abraham,  the  date  of  the  receipt  of  the  pro- 
cess as  May  9,  1902,  the  service  thereof  on 
the  same  date  upon  Alfred  Abraham.  Kelly 
testifies  that  when  he  left  a  copy  of  a  sum- 
mons and  complaint  with  a  defendant  it  was 
his  practice  immediately  to  make  a  memoran- 
dum to  that  effect  in  this  note  book,  which 
was  kept  In  the  sheriff's  office  for  that  pur- 
pose, and  when  the  book  was  filled  It  was 
filed  away  for  safe-keeping;  that  be  made  a 
memorandum  of  service  when  the  service  had 
been  made  and  not  before,  and  that  he  could 
remember  of  but  one  Instance,  which  occur- 
red in  his  early  experience  as  an  officer,  that 
when  he  started  out  to  serve  a  man,  met  him, 
bad  a  conversation  with  him,  and  then  did 
not  serve  him ;  that  on  that  occasion  be  was 
Instructed  that  be  should  never,  under  any 
circumstances,  bring  the  papers  back.  If  he 
failed  to  make  service,  he  understood  that  he 
rendered  himself  liable  in  damages.  He  testi- 
fies, however,  that  it  was  the  plaintiff  here- 
in, and  not  some  other  person  named  Alfred 
Abraham,  whom  he  met  on  the  occasion  when 
he  went  to  serve  the  papers,  and  that  be 
would  not  have  made  the  memorandum  If  he 
bad  not  made  the  service,  but  that  be  cannot 
testify  that  such  was  the  fact  except  from 
the  contents  thereof.  How  be  came  to  write 
"Alfred"  instead  of  "Albert"  be  is  unable  to 
explain,  except  tbat  it  was  a  clerical  error. 
Now  It  Is  admitted  by  plaintiff  that  there  is 
some  evidence  that  some  person  designated  as 
"Alfred  Abraham"  was  served,  but  he  con- 
tends that  there  is  no  evidence  tbat  "Albert 
Abraham"  was  served.  But  we  think  It  can- 
not be  doubted  that  the  evidence  establishes 
the  identity  of  the  person  of  Albert  Abraham, 
the  defendant  in  the  action,  with  "Alfred 
Abraham"  named  in  the  return;  and  it  fol- 
lows that,  If  there  was  service  upon  any  one, 
the  plaintiff  must  have  been  the  person  serv- 
ed, as  Indicated  by  the  return. 

In  the  case  of  Starkweather  t.  Morgan,  15 
Kan.  274,  Mr.  Justice  Brewer,  delivering  the 
opinion  of  the  coiu-t,  held  that  the  testimony 
of  one  witness,  wife  of  her  codefendant,  cor- 
roborated to  some  extent  by  the  testimony  of 
her  husband,  is  not  enough  adverse  testimony 
to  the  return  of  the  sheriff,  which,  if  not  con- 
clusive, is  the  strongest  kind  of  evidence  to 
warrant  the  annulment  of  the  Judgment 
In  Randall  ▼.  Collins,  58  Tex.  231,  the  officer 


by  whom  the  service  purports  to  have  been 
made  testified  twice,  8  and  9  years  after  the 
transaction.  At  first  he  could  not  recollect 
any  such  service,  and  because  be  kept  memo- 
randtmi  of  bis  official  acts,  and  had  no  memo- 
randum of  this,  and  further  because  by  agree- 
ment with  his  principal — an  agreement  which 
he  acted  on — he  was  not  to  execute  process 
In  that  part  of  the  county,  he  did  not  believe 
that  the  process  was  served.  Subsequently, 
however,  his  memory  having  been  refreshed, 
he  changed  his  opinion,  and  admitted  having 
some  recollection  of  having  served  some  pro- 
cess on  Collins.  Tbe  sheriff,  bis  principal, 
testified  to  the  same  agreement,  and  further 
tbat  he  required  his  deputies  to  report  their 
official  acts  to  him,  and  be  kept  a  record  of 
all  such  acts  in  a  book,  but  found  no  record 
of  such  service.  But  it  was  held  tbat  sndi 
evidence,  while  it  caused  some  doubt  or  suspi- 
cion on  the  question  of  service,  yet  it  was  not 
sufficient  as  against  the  return.  It  is  there 
said  that  "It  is  not  like  an  ordinary  issue  of 
fact,  to  be  determined  by  a  mere  preponder- 
ance of  testimony,"  citing  the  case  of  Driver 
V.  Cobb,  1  Tenn.  Ch.  490,  which  holds  that 
one  witness  alone  will  not  suffice  to  success- 
fully Impeach  a  return.  In  the  case  now  un- 
der consideration,  while  tbe  testimony  may 
create  a  doubt  or  suspicion  as  to  the  fact  of 
service,  yet  there  is  not  that  certainty  of  con- 
viction required  to  Justify  the  settUig  aside 
of  the  Judgment  Pending  the  trial  of  the 
equity  suit,  and  based  upon  this  showing,  the 
lower  court  upon  motion  of  plaintiff  in  tbe 
law  action  permitted  an  amendment  of  tbe 
return  to  accord  with  the  fact  shown.  There 
certainly  could  have  been  no  error  on  that  ac- 
count; for,  as  we  have  shown,  the  return 
when  amended  was  no  stronger  In  Its  legal 
effect  than  it  was  before,  and  the  case  Is  final- 
ly resolved  to  the  Important  question  whetber 
there  was  in  fact  service  upon  Albert  Abra- 
ham. This  issue  we  have  determined  against 
the  plaintiff  herein.  The  disagreement  be- 
tween the  date  of  service  as  shown  by  the  re- 
turn as  having  taken  place  on  the  9th,  while 
plaintiff  testifies  that  It  vras  on  the  12th 
when  he  met  Kelly  and  had  the  conversation 
with  him,  we  have  treated  as  tmlmportant,  as 
the  fact  of  the  meeting  and  the  object  of  tbe 
officer's  seeking  out  Abraham  is  admitted, 
and  the  only  Important  Inquiry  Is  what  took 
place  between  them  at  that  time. 

As  to  tbe  alleged  settlement  plaintiff  has 
also  failed  to  make  out  a  clear  case.  While 
he  testifies  tbat  an  agreement  to  that  end 
was  made,  he  is  flatly  contradicted  by  Miller 
and  by  Spencer,  who  was  the  former's  attor- 
ney In  the  action  at  law,  and  there  being  no 
corroborating  evidence,  plaintiff  must  neces- 
sarily fail. 

It  follows  that  the  decree  in  the  one  case 
and  the  judgment  in  tbe  other  should  be  af- 
firmed. 
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READT  ▼.  SCHMITH. 
(Supreme  Court  of  Oregon.     May  26,  1908.) 

1.  Specific  Pekfobuance— Evidenci  op  Past 

PERFOHMANCE— CONTBAOr  TO  CONVBT  IiAND. 

Evidence  in  a  suit  for  specific  performance 
of  a  parol  contract  to  convey  real  estate  consid- 
ered, and  held  to  show  part  performance  of  the 
agreement  sufficient  to  take  the  case  out  of  the 
statute  of  frauds. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig 
vol.  23,  Frauds,  Statute  of,  |§  120-139.] 

2.  BONCES  —  Pabtitioh  Ferob  —  Riohtb  and 
Liabilities  or  Ownekb. 

B.  &  C.  Comp.  §S  4351-1353,  provide  that 
if  any  person  neglects  to  keep  up  a  partition 
fence  or  the  part  thereof  which  he  ought  to 
maintain,  and  upon  proper  notice  refuses  to  re- 
new it,  the  party  interested  may  make  the  neces- 
sary repairs,  and  thereupon  recover  the  value 
of  the  improvement  in  an  action  against  the 
delinquent.  Beld,  that  an  owner  of  land  may 
secure  an  interest  in  a  fence  separating  his  land 
from  that  of  another  by  the  payment  of  one- 
half  of  the  value  of  the  fence  without  the  execu- 
tion of  a  deed,  and  a  person  whose  duty  it  is 
to  maintain  a  part  of  a  partition  fence  can  l>e 
compelled  to  pay  for  the  making  of  his  share  of 
the  necessary  repairs,  and  an  action  can  be  main- 
tained against  him  even  in  the  absence  of  an 
express  covenant  to  make  the  repairs. 
8.  Covenants  —  Covenants   Bunnino   with 

THE  Land— Covenants  Ikposinq  Expense 

—Maintenance  of  Pabtnership  Fence. 
If  a  half-interest  in  a  partnership  fence  is 
transferred  to  one  of  adjoining  landowners,  but 
the  other  adjoining  landowner  and  the  grantor 
stipulated  for  himself,  his  heirs  and  assigns,  to 
make  the  necessarv  repairs,  such  covenant  would 
probably  run  with  the  land,  and  could  be  en- 
forced by  the  party  entitled  to  the  performance. 
4.  Specific   Performance  —  Fboceedings  — 

Conditions   Precedent— Tendeb  of  Con- 

sidebation. 

Plaintiff  agreed  to  transfer  to  defendant,  an 
adjoining  landowner,  one-half  interest  in  a  fence 
on  the  line  between  them.  Defendant  agreed  in 
consideration  for  such  transfer  to  transfer  to 
plaintiff  an  acre  of  land.  Beld,  in  the  absence 
of  an  agreement  to  transfer  an  interest  in  the 
fence  by  deed,  that  plaintiff  could  bring  suit 
for  the  specific  performance  of  defendant's  agree- 
ment to  transfer  the  acre  of  land  without  ten- 
dering to  defendant  a  deed  of  the  interest  in 
the  fence. 
B.  Appeai>-Objeotion8  Not  Taken  in  Low- 

eb  Coubt— Objections  to  Pi.eading8. 
An  allegation  in  a  repy  denying  "each  and 
every  material  allegation  of  the  new  matter  set 
up  in  defendant's  answer  except  so  far  as  the 
same  agrees  with  the  allegation  of  the  com- 
plaint," although  objectionable  as  an  attempt  on 
the  part  of  plaintiff  to  determine  what  facta 
are  material,  must  be  objected  to  in  the  trial 
conrt  or  the  objections  cannot  be  considered  on 
appeal,  as  under  B.  &  C.  Comp.  {  72,  only  ob- 
JMtions  which  involve  the  jurisdiction  of  the 
conrt,  or  that  the  complaint  does  not  state  a 
cause  of  action,  can  be  considered  on  appeal 
if  objection  is  not  made  in  the  trial  court. 

[B!d.  Note.— For  cases  in  point,  see  Cent.  Dig. 
Tol.  2,  Appeal  and  Error,  K  1226-1246.] 

Appeal  from  Circuit  Conrt,  Wallowa  Conn- 
ty;   T.  H.  Crawford,  Judge. 

Snlt  by  J.  B.  Ready  against  Henry  Scbmith 
for  specific  performance  of  a  contract  to 
conrey  real  property.  Decree  for  plaintiff, 
and  defendant  appeals.  Modlfled  and  af- 
firmed. 

0?hlB  Is  a  snlt  by  J.  B.  Ready  against  Henry 
Sclunitb  to  enforce  the  specific  performance 
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of  a  parol  contract  to  Gonve^r  real  property. 
The  facts  are  that  the  defendant  is  the  own- 
er of  lot  1,  section  4,  township  5  N.,  range 
45  E.  W.  M.,  in  Wallowa  county,  and  the 
plaintiff  owns  40  acres  of  land  which  joins 
such  lot  on  the  south.  The  parties  hereto, 
about  October  1,  1904,  made  an  oral  agree- 
ment whereby  the  defendant.  In  consideration 
of  securing  a  half  interest  In  a  fence  owned 
by  the  plaintiff,  stipulated  to  convey  to  the 
latter  a  tract  of  land  20  rods  east  and  west, 
and  8  rods  north  and  sonth,  from  the  south- 
west comer  of  such  lot,  and  to  execute  to 
him  a  deed  therefor  when  the  premises  should 
be  released  from  the  Hen  of  a  mortgage. 
The  fence  mentioned  is  built  on  the  north 
boundary  of  the  plaintiff's  land,  and  extends 
east  thereof  and  nearly  across  a  40-acre 
tract  which  lies  immediately  south  of  other 
lands  owned  by  the  defendant.  That  part  of 
the  fence  extending  east  of  the  plaintiff's 
premises  is  slightly  deflected  to  the  south. 
It  was  agreed  that  the  maintenance  of  the 
fence  should  be  equally  borne  by  the  parties. 
The  plaintiff  was  permitted  to  take  posses- 
sion of  the  land  specified,  upon  which  he 
erected  a  bam  and  made  other  improvements. 
He  also  constructed  across  his  land  another 
fence  a  short  distance  sonth  of,  but  parallel 
with,  his  north  boundary.  The  defendant 
joined  his  fences  to  such  boimdary  fence,  a 
part  of  which  he  reset.  The  mortgage  speci- 
fied having  been  discharged,  the  defendant 
was  requested  to  execute  a  deed  of  the  land 
agreed  to  be  conveyed,  but  he  refused  to  com- 
ply therewith,  whereupon  this  suit  was  in- 
stituted, the  complaint  stating  the  facts  In 
substance  as  hereinbefore  detailed.  The  an- 
swer admits  the  making  of  the  contract  and 
avers,  in  effect,  that  the  plaintiff  stipulated 
to  execute  to  the  defendant  a  deed  to  a  half- 
interest  in  the  fence;  that  he  would  move 
the  east  part  of  It  north  to  the  defendant's 
boundary  and  keep  half  of  the  entire  line 
in  repair;  that  the  defendant  has  been 
ready,  able,  and  willing  to  perform  his  part 
of  the  agreement,  but  the  plaintiff  failed  to 
move  such  part  of  the  fence  or  to  maintain 
any  of  It,  and  to  compel  the  defendant  to 
bear  the  entire  expense  of  making  the  repairs 
the  plaintiff  built  a  fence  just  south  of  the 
boundary ;  and  that  he  also  failed  to  tender 
to  the  defendant  any  written  evidence  of  a 
transfer  of  the  title  to  a  half  Interest  In  such 
fence.  The  reply  denies  the  material  allega- 
tions of  new  matter  in  the  answer,  upon 
which  Issues  the  cause  was  tried,  resulting  In 
a  decree  as  prayed  for  in  the  complaint,  Bn4 
the  defendant  appeals. 

O.  M.  Corkins,  for  appellant  J.  A.  Bur- 
leigh, for  respondent. 

M00RE3,  J.  (after  stating  the  facts  as 
above).  The  testimony  shows  that  the  sec- 
ond fence  built  by  the  plaintiff  forms,  with 
the  fence  on  his  north  boundary,  a  lane  near- 
ly Identical  with  an  old  trail  which  extends 
across  bis  premises,  and  that  he  had  permit- 
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ted  bis  neighbors  to  drire  their  cattle  along 
such  path.  The  plaintiff,  referring  to  the 
reason  assigned  by  the  defendant  for  his  re- 
fusal to  convey  the  premises  agreed  upon, 
testified  as  follows:  "Because  I  put  up  a 
fence  and  made  a  lane  and  let  stock  go 
through,  and  because  I  didn't  shut  up  the 
trail  and  allow  nobody  to  go  through  there, 
he  would  not  make  ttie  deed."  This  witness 
further  testified  that  nothing  was  ever  said 
about  his  resetting  the  fence,  or  In  relation 
to  his  executing  a  deed  to  a  half  Interest 
therein,  that  no  demand  was  ever  made  upon 
him  to  make  such  a  deed,  that  by  oral  agree- 
ment he  delivered  a  half  interest  in  the  fence 
to  the  defendant,  who  took  possession  there- 
of and  thereafter  used  it,  that  he  intended  to 
give  the  defendant  a  half  interest  In  the  en- 
tire fence,  and  also  stated:  "Under  the 
terms  we  were  both  to  keep  up  the  fence." 
Frank  Ready,  the  plaintiff's  son,  in  speaking 
of  the  reason  given  by  Schmlth  for  repudiat- 
ing his  agreement,  testified  that  the  defend- 
ant told  the  plaintiff  he  would  not  convey  the 
land  specified,  because  the  latter  had  per- 
mitted people  to  go  back  and  forth  with 
their  stock  along  the  trail  across  his  premis- 
es, that  if  a  deed  should  be  made  be  feared 
the  plaintiff  would  remove  the  boundary 
fence,  and  that  the  defendant  did  not  re- 
quest any  writing  to  evidence  a  transfer 
thereof.  The  defendant,  in  speaking  of  the 
terms  of  the  agreement,  testified  as  follows: 
"I  says  to  Mr.  Ready,  'I  will  let  you  have 
an  acre  of  ground  if  you  will  let  me  have  a 
half  Interest  in  this  fence.'  He  says,  'AH 
right ;  I'll  do  that'  I  says,  'There  is  part  of 
that  fence  I  want  swung  back  to  keep  your 
stock  from  getting  into  my  field  and  mine 
from  getting  into  yours ;'  and  he  didn't  give 
me  any  answer,  and  that's  the  way  it  stood 
ever  since."  In  referring  to  a  conversation 
this  witness  had  with  the  plaintiff  he  further 
said:  "He  asked  me  if  I  had  made  a  deed 
for  this  acre  of  ground.  I  says,  'No.'  He 
says,  'Why  didn't  you?'  I  says.  'Mr.  Ready, 
I  want  to  know  first  what  I  am  going  to  get 
for  my  acre  of  ground  before  I  make  out 
a  deed.'  He  says,  'You  can  have  this  fence.' 
'Well,'  I  says,  'I  want  It  drawed  up  in  writ- 
ing in  regard  to  this  fence.' "  The  defend- 
ant on  cross-examination  was  asked  in  ref- 
erence to  his  agreement  with  the  plaintiff 
the  following  question:  "Now,  as  I  under- 
stand your  direct  testimony,  when  you  had 
this  conversation  where  you  staked  out  the 
ground  to  him,  in  that  conversation  there 
was  nothing  said  about  a  writing  of  any  kind 
from  him  to  you?  That  was  afterwards?" 
— to  which  the  witness  replied:  "I  don't 
think  he  talked  about  any  writing  at  all. 
He  might  have.  I  would  not  say  we  did. 
Just  went  to  work  and  staked  off  the  ground 
and  measured  It,  and  I  think  we  had  our 
minds  made  up  about  that.  I  don't  know  ex- 
actly whether  we  did  or  not"  A  careful  ex- 
amination of  the  testimony  given  at  the 
trial  leaves  ao  doubt  in  our  minds  as  to  th« 


validity  of  the  contract  to  convey  the  land 
particularly  described,  or  as  to  the  plaintiff's 
part  performance  of  the  terms  of  the  parol 
agreement  sufficient  in  equity  to  take  the  case 
out  of  the  statute  of  frauds;  and  the  only 
question  to  be  determined  is  whether  or  not 
a  deed  of  the  specified  interest  In  the  fem-e 
should  have  been  tendered  to  the  defendant 
as  a  condition  precedent  to  the  right  to  main- 
tain this  suit. 

Our  statute  provides,  in  effect,  that  when- 
ever a  Iwundary  fence  of  another's  land  is 
used  by  an  adjacent  owner  as  a  part  of  bis 
inclosing  fence  such  bordering  proprietor 
must  pay  the  former  one-half  of  the  value  of 
the  appropriated  part.  B.  &  C.  Comp.  {  4,351. 
If  any  party  neglect  to  keep  up  such  partition 
fence,  or  the  part  thereof  which  he  ought  to 
maintain,  and  upon  proper  notice  refuses  to 
renew  It  (Id.  §  4352),  the  party  Interested  may 
make  the  necessary  repairs,  and  thereupon  re- 
cover, in  an  action  against  the  delinquent,  the 
value  of  the  Improvements  thus  made.  Id.  f 
4353.  It  will  thus  l>e  seen  from  an  inspection 
of  the  law  referred  to  that  though  a  partition 
fence  may  be  treated  by  the  owner  thereof  as 
a  fixture,  an  interest  therein  can  be  secured 
in  the  manner  indicated  by  the  payment  of 
one-half  of  the  value  of  the  fence,  and  evi- 
dently without  the  execution  of  a  deed  for 
that  purpose.  It  will  also  be  observed  that 
the  party  whose  duty  it  is  to  maintain  a  part 
of  a  partition  fence  can  be  compelled  to  pay 
for  the  making  of  bis  share  of  the  necessary 
repairs  in  case  he  falls  or  refuses  to  i)erform 
his  obligation  in  this  respect,  and  that  an 
action  can  manifestly  be  maintained  for  that 
purpose,  even  In  the  absence  of  an  express 
covenant  to  make  the  repairs.  In  the  cases 
thus  supposed  the  right  of  action  is  based  on 
the  statute.  The  plaintiff's  agreement  to  main- 
tain his  part  of  the  fence  could  undoubtedly 
be  enforced  in  an  action  to  recover  his  share 
of  making  the  necessary  repairs,  if  he  falls  or 
refuses  to  keep  or  perform  this  part  of  his 
contract,  the  terms  of  which  would  afford  the 
measure  of  the  remedy.  If  a  half  interest  in 
the  fence  had  been  transferred  to  the  defend- 
ant by  a  deed  in  which  the  plaintiff  stipulated 
for  himself,  his  heirs  and  assigns,  to  make 
the  necessary  repairs,  such  covenant  would 
probably  run  with  the  land,  and  could  be  en- 
forced by  the  party  entitled  to  the  perform- 
ance. Brown  v.  Sou.  Pac.  Ry.  Co.,  36  Or.  128, 
58  Pac.  1104,  47  L.  R.  A.  409,  78  Am.  St  Rep. 
761.  A  deed  of  that  character  would  have 
been  more  efficacious  than  the  oral  transfer 
and  acceptance  thereof;  for  a  parallel  fence 
having  been  built,  the  lane  thus  formed  could 
be  opened  to  the  public  as  a  highway,  and  by 
the  conveying  of  plaintiff's  land  to  another 
person  the  latter  might  abandon  all  interest 
in  the  boundary  fence,  and  thus  possibly  Im- 
pose upon  the  defendant  the  entire  expense  of 
keeping  up  the  reimlrs.  The  consequences 
thus  assumed,  however,  were  not  anticipated 
by  the  parties,  who  never  agreed  that  a  deed 
I  of  the  specified  Interest  in  the  fence  should 


Digitized  by 


Google 


Or.) 


WHBELBE  COUNTY  ▼.  KEETON. 


819 


be  executed.  The  plaintiff,  therefore,  was 
not  obliged  to  tender  to  the  defendant  a  seal- 
ed Instrument  evidencing  a  transfer  of  such 
Interest  In  the  fence  as  a  condition  precedent 
to  the  right  to  maintain  this  suit 

It  Is  maintained  by  defendant's  counsel  that 
the  pleadings  admit  that  the  plaintiff  was  to 
move  a  part  of  the  fence  north  to  the  bound- 
ary line,  and,  as  the  testimony  shows  that  he 
has  not  performed  this  part  of  his  agreement, 
an  error  was  committed  In  decreeing  a  spe- 
cific performance  of  the  parol  contract.  The 
answer  alleges  that  the  plaintiff  was  to  move 
a  part  of  the  fence  as  stated.  The  reply  ap- 
plicable to  this  averment  is  as  follows:  "De- 
nies each  and  every  material  allegation  of  the 
new  matter  set  up  In  defendant's  answer,  ex- 
cept so  far  as  the  same  agrees  with  the  alle- 
gations of  the  complaint."  In  Kabat  v.  Moore, 
48  Or.  191,  85  Pac.  506,  referring  to  B.  &  O. 
Comp.  8  77,  as  amended  (Laws  1903,  p.  205), 
Mr.  Chief  Justice  Bean  criticises  such  form 
of  pleading  by  saying:  "It  may  be  doubted 
whether,  under  this  statute,  a  reply  merely 
denying  each  and  every  'material'  allegation 
of  the  answer  Is  a  good  denial,  for  a  plaintiff 
ought  not  to  assume  to  himself  to  determine 
what  facts  are  material,  and  thus  render  a 
conviction  for  perjury  for  a  false  verification 
difBcnlt  or  Impossible."  The  Supreme  Court 
of  this  state  is  organized  to  correct  errors 
committed  by  the  trial  courts  to  which  excep- 
tions have  been  duly  reserved.  In  the  pres- 
entation of  causes  questions  necessarily  arise, 
which,  owing  to  the  baste  incident  to  a  trial, 
must  be  determined  after  only  a  moment's 
consideration.  If  the  action  of  a  court  in 
such  re8i)ect8  is  challenged,  its  conclusions 
can  be  reviewed  at  leisure  on  appeal,  and  a 
precedent  may  thus  be  establUhed  for  future 
government;  but  unless  the  legal  principle  is 
called  to  the  attention  of  the  trial  court  by 
objection  and  exception,  its  action  is  not  sub- 
ject to  re-examination,  excepting  only  In  cas- 
es involving  Its  Jurisdiction  and  that  the  com- 
plaint does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action.  B.  &  C.  Comp.  S  72. 
The  notice  of  the  court  appears  never  to  have 
been  attracted  to  the  defect  in  the  reply,  and 
as  such  imperfection  might  have  been  waived, 
and  does  not  come  within  the  exception  speci- 
fied In  the  statute,  no  error  was  committed  as 
alleged. 

Believing  that  the  testimony  fully  warrants 
a  specific  performance  of  the  terms  of  the 
parol  agreement,  the  defendant  is  required 
within  30  days  from  the  entry  of  the  mandate 
herein  in  the  lower  court  to  execute  to  the 
plaintiff  a  bargain  and  sale  deed  to  the  acre 
of  land  particularly  described  in  the  com- 
plaint, transferring  a  title  to  the  premises 
free  from  all  incumbrances  made  or  permit- 
ted by  him ;  the  deed  to  recite  that  it  is  giv- 
en in  consideration  of  a  transfer  by  the  plain- 
tiff to  the  defendant  of  an  undivided  half  of 
the  entire  fence  specified,  and  also  pursuant 
to  the  plalntllTB  agreement  to  maintain  and 
repair  Us  abare  of.  the.  fence,  which  latter 


stipulation  is  only  personal,  and  not  a  cove- 
nant running  with  the  land.  If  the  defendant 
fails  or  refuses  to  execute  the  deed  within 
the  time  specified,  this  order  is  to  operate  as 
and  for  the  conveyance.  With  this  modifica- 
tion the  decree  is  aSlrmed. 


WHEELER  COUNTY  v.  KEETON  et  al. 

(Supreme  Court  of  Oregon.     May  26,  1908.) 

Taxation  —  Sheriffs  —  Bond  —  Default  as 
Tax  Colmctor— Subettes'  Liability. 
B.  &  C.  Comp.  i  2528,  requires  a  sheriff  to 
give  an  official  bond  with  resident  sureties.  Sec- 
tion 309.3  makes  him  ex  officio  tax  collector. 
Hill's  Ann.  Laws,  {  2794,  required  a  sheriff  be- 
fore collecting  taxes  to  execute  an  additional 
bond,  and  after  the  Supreme  Court  decided  that 
such  additional  bond  was  not  cumulative  to  the 
sheriff's  official  bond,  and  that  the  sureties  on 
the  official  bond  were  not  liable  for  his  failure 
to  pay  over  money  collected  as  taxes,  the  stat- 
ute was  amended  so  as  to  require  him,  as  now 
Provided  by  B.  &  C.  Comp.  S  3094,  to  give  a 
and  as  tax  collector,  si^ed  by  a  surety  com- 
pany or  other  sureties  approved  by  the  county 
court,  and  so  as  to  make  such  bond  additional 
and  cumulative  to  the  general  bond  to  which  re- 
sort may  be  had  on  his  default  as  tax  collector, 
"if  the  additional  bond  be  unenforceable  or  in- 
sufficient." Held,  that  recourse  against  the  sure- 
ties on  the  general  bond  for  a  sheriff's  default 
as  tax  collector  is  limited  to  cases  in  which 
an  additional  bond  is  unenforceable  or  insuffi- 
cient, releasing  them  from  such  liability  where 
no  such  bond  has  been  required  or  given. 

Appeal  from  Circuit  Court,  Wheeler  Coun- 
ty; W.  L.  Bradshaw,  Judge. 

Action  by  Wheeler  county.  Or.,  against  P. 
L.  Keeton  and  others.  From  a  Judgment  for 
defendants,  excepting  Keeton,  plaintiff  ap- 
peals.    Afilrmed. 

This  is  an  action  by  Wheeler  county 
against  P.  L.  Keeton,  its  former  sheriff,  and 
the  sureties  on  his  official  undertaking,  to  ■ 
recover  money  received  b.v  him  for  taxes,  and 
which  sums  he  retained.  The  complaint 
states  the  Jurisdictional  facts  entitling  the 
plaintiff  to  Institute  the  action,  and  alleges 
in  effect  that  in  June,  1902,  Keeton  was  duly 
elected  sheriff  of  Wheeler  county.  Or.,  to 
serve  for  a  term  of  two  years  from  the  first 
Monday  in  July  then  next  following;  that  he 
accepted  the  trust,  filed  the  required  oath  of 
office,  and  duly  executetl  to  plaintiff  his  of- 
ficial bond,  setting  forth  a  copy  thereof, 
from  which  It  appears  that  the  codefendauts' 
names  are  subscribed  thereto;  that  by  virtue 
of  the  office  Keeton  was  also  the  duly  quali- 
fied and  acting  tax  collector  for  that  county; 
that  daring  the  term  specified  be,  as  sher- 
iff and  tax  collector,  received  from  sundry 
persons,  in  payment  of  taxes,  money  belong- 
ing to  the  plaintiff,  amouuting  to  $1,024.82, 
for  which  no  account  was  made;  and  that  he 
never  executed  any  other  bond  than  that 
hereinbefore  mentioned,  nor  did  the  county 
court  of  that  county  ever  require  him  to  de- 
liver a  bond  for  the  faithful  performance  of 
bis  duties  as  tax  collector,  or  determine  the 
amount  of  an  undertaking  for  that  purpose. 
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Judgment  is  demanded  for  the  amount  of  the 
defalcation  with  Interest  from  July  4,  1904. 
A  demurrer  to  the  complaint,  on  the  ground 
that  it  did  not  state  facts  sufficient  to  con> 
stitute  a  cause  of  action,  was  sustained  as  to 
all  the  defendants,  except  Keeton,  and  the 
plaintiff  declining  further  to  plead,  Judgment 
was  rendered  against  it  for  the  costs  and  dis- 
bursements of  the  action,  and  it  appeals. 

B.  S.  Huntington,  for  appellant.  W.  H. 
Wilson  and  H.  H.  Hendricks,  for  respondents. 

MOORE,  J.  (after  stating  the  facte  as 
above).  The  question  to  be  considered  is 
whether  or  not  an  action  can  be  maintained 
against  the  sureties  on  a  sherifTs  official  un- 
dertaking to  recover  moneys  received  by  that 
officer  as  taxes,  and  for  which  he  failed  to 
accomit,  when  no  bond  was  required  of  or 
given  by  him  as  tax  collector.  As  the  inquiry 
involves  the  construction  of  a  statute,  it  Is 
thought  proper  to  call  attention  to  the  law 
applicable  in  this  state  to  the  election  and 
qualification  of  a  sheriff  and  his  duties  as 
tax  collector. 

General  elections  are  held  on  the  first  Mon- 
day in  June  biennially.  Const.  Or.  art  2,  ^ 
14.  The  qualified  voters  of  each  county  are 
authorized  to  elect,  at  the  time  thus  desig- 
nated, a  sheriff,  who  shall  hold  his  office  for 
the  term  of  two  years.  B.  &  C.  Comp.  t 
2524.  The  sheriff  is  required  to  give  an  of- 
ficial undertaking  in  the  sum  of  $10,000,  with 
adequate  sureties  to  be  approved  by  the 
county  court,  the  form  of  the  bond  being  pre- 
scribed. Id.  {  252a  The  sheriff  of  each 
county  is  the  tax  collector  thereof.  Id.  { 
3003.  Before  entering  upon  his  duty  as  tax 
collector  the  sheriff  shall  give  a  bond,  sign- 
ed by  some  responsible  surety  company,  or 
some  responsible  surety  or  sureties,  as  ap- 
proved by  the  county  court,  conditioned  for 
the  faithful  performance  of  his  duties  as 
such  tax  collector,  in  such  amount  as  the 
county  court  shall  direct,  and  such  bond,  if 
signed  by  a  surety  company,  shall  be  paid 
for  by  the  county  court.  Such  bond  shall  be 
additional  and  cumulative  to  the  general 
bond  given  by  the  sheriff,  to  which  resort 
may  be  had  in  case  of  failure  or  default  of 
his  duties  as  tax  collector,  if  the  bond  de- 
scribed in  this  section  be  unenforceable  or 
Insufficient    Id.  §  3094. 

In  Columbia  County  v.  Massie,  31  Or.  292, 
48  Pac.  604,  in  construing  a  statute  then  in 
force,  containing  the  following  clause:  "Pro- 
vided, the  sheriff,  before  entering  on  the 
duties  of  collection  of  taxes,  shall  execute  an 
additional  bond  in  such  sum  as  the  county 
court  of  the  county  may  direct"  (Hill's  Ann. 
Laws,  i  27M) — it  was  held  that  the  special 
bond  thus  required  was  not  cumulative  to  the 
sheriff's  official  undertaking,  and  that  the 
sureties  on  the  latter  obligation  were  not 
liable  for  a  failure  of  that  officer  to  pay  over 
to  the  county  money  which  he  had  collected 
as  taxes.  After  that  decision  was  rendered 
the  clause  of  the  statute  last  mentioned  was 


amended  so  as  to  read  as  hereinbefore  quot- 
ed. B.  &  C.  Comp.  i  3094.  It  is  argued  by 
plaintitTs  counsel  that  the  legislative  as- 
sembly, governed  by  the  decision  adverted  to, 
amended  the  statute  in  the  particulars  spec- 
ified, the  effect  of  which  changed  the  form 
of  the  sheriff's  official  undertaking  as  orig- 
inally pre8crit>ed  (Id.  {  2028)  by  impliedly  in- 
corporating therein  a  condition  In  substance 
that  the  sureties  will  be  responsible  for  all 
moneys  that  the  sheriff  may  receive  as  or  col- 
lect for  taxes;  that  Keeton's  codefendants 
are  charged  with  notice  of  the  change  in  the 
law,  and  when  they  subscribed  their  names 
to  his  official  undertaking  they  knew  they 
were  Incurring  a  liability  for  which  they 
would  be  obliged  to  respond,  if  he  failed  to 
account  for  money  which  he  received  as  tax- 
es; and  that  as  Keeton,  for  the  faithful  per- 
formance of  his  duties  as  tax  collector,  nev- 
er gave  a  bond,  it  Is  unenforceable,  and  in 
consequence  thereof  resort  may  immediately 
be  had  to  the  official  undertaking,  and  such 
being  the  case,  an  error  was  committed  in 
sustaining  the  demurrer.  We  do  not  think 
the  legal  principles  thus  insisted  upon  were 
oontemplated  by  the  amendment  of  the  stat- 
ute (B.  &  G.  Comp.  {  3094)  as  hereinbefore 
set  forth,  a  perusal  of  which,  in  our  opinion, 
leads  to  the  conclusion  that  It  Is  incumbent 
upon  the  county  court  first  to  determine  the 
amount  of  the  bond  which  the  sheriff  shall 
give  as  tax  collector,  and  to  direct  that  such 
an  undertaking  be  given,  in  complying  with 
which  requirement  the  sureties  on  such  bond 
voluntarily  assume  a  primary  liability  for 
any  default  of  their  principal  in  failing  to 
pay  over,  according  to  law,  all  moneys  that 
he  may  have  received  for  taxes.  If,  howevw, 
the  sheriff's  bond  for  the  faithful  perform- 
ance of  his  duties  as  tax  collector  is  unen- 
forceable or  insufficient  for  any  reason,  re- 
sort may  then  he  had  to  the  general  bond  giv- 
en by  the  sheriff  for  any  failure  on  his  part 
properly  to  account  for  all  moneys  which  he 
received  as  taxes,  thereby  disclosing  that  the 
legal  liability  of  the  sureties  on  the  sheriff's 
official  undertaking  is  only  secondary. 

It  will  be  remembered  that  the  amended 
statute  under  consideration,  in  referring  to 
the  undertaking  given  to  secure  tlie  repay- 
ment of  all  moneys  collected  or  received  as 
taxes,  contains  the  following  provision: 
"Such  bond  shall  be  additional  and  cumula- 
tive to  the  general  bond  given  by  the  sher- 
iff, to  which  resort  may  be  had  in  case  of 
failure  or  default  of  his  duties  as  tax  col- 
lector, if  the  bond  descril>ed  in  this  section 
be  unenforceable  or  insufficient"  By  elimi- 
nating from  the  part  of  the  statute  thus  quot- 
ed the  clause  "if  the  bond  described  in  this 
section  be  unenforceable  or  insufficient"  the 
remainder  of  the  language  would  seem  nec- 
essarily to  induce  the  determination  that  re- 
sort might  immediately  be  had  to  the  official 
bond  given  by  the  sheriff  in  case  of  failu^te 
or  default  of  his  duties  as  tax  collector.  The 
retention  of  sudi  clause^  however,  makea  It 
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quite  evident,  we  tbinlt,  from  an  inspection 
of  the  entire  utterance,  tliat  recourse  cannot 
be  had  to  the  sureties  on  the  BberlfT's  official 
untertaliing  for  any  default  of  that  officer 
properly  to  account  for. and  pay  over  all  mon- 
eys received  by  bim  as  taxes,  unless,  as  tax 
collector,  he  executes  a  bond  which  for  any 
reason  may  be  determined  to  be  unenforcea- 
ble, or  prove  to  be  insufficient  "The  duties 
of  a  sherifT  as  sucb,"  says  Mr.  Justice  Bean, 
In  Columbia  County  v.  Massie,  31  Or.  292, 
296,  48  Pac.  694,  695,  "are  more  or  less  di- 
rectly connected  with  the  administration  of 
Justice,  and  have  no  relation  whatever  to  the 
collection  of  the  public  revenues.  They  re- 
late to  the  execution  of  the  orders,  judg- 
ments, and  processes  of  the  courts,  the  arrest 
and  detention  of  persons  charged  with  crime, 
the  preservation  of  the  public  peace,  the  serv- 
ice of  papers,  and  the  lilce."  It  la  the  faith- 
ful performance  of  the  duties  thus  enumerat- 
ed, and  the  payment,  according  to  law,  of  all 
moneys  collected  or  received  by  the  sheriff 
on  account  of  Judgments,  decrees,  orders,  etc., 
that  the  sureties  on  his  official  undertaking 
guaranty.  These  sureties  must  be  residents 
of  the  county  and  have  the  qualifications  of 
ball  upon  arrest  (B.  &  C.  Comp.  f  2528), 
while  a  surety  company  may  become  re- 
sponsible for  the  faithful  performance  of  the 
duties  of  the  sheriff  as  tax  collector.  Id.  i 
3094.  As  the  sureties  on  the  general  under- 
taking are  required  to  be  residents  of  the 
county,  they  undoubtedly,  without  any  con- 
sideration for  the  liability  assumed,  become 
responsible  for  the  faithful  performance  of  the 
sheriff's  official  duties,  and  for  that  reason  a 
statute  imposing  burdens  upon  them  should 
be  construed  according  to  Its  evident  Import. 

Giving  to  that  part  of  section  3094,  supra, 
hereinbefore  quoted,  the  interpretation  indi- 
cated, we  think  the  language  used  manifests 
a  l^slatlve  Intent  to  limit  a  recourse  to  the 
sureties  on  the  sheriffs  general  bond  for  any 
failure  or  default  of  his  duties  as  tax  col- 
lector to  cases  in  which  the  bond  given  to 
guaranty  the  performance  of  such  duties  Is 
unenforceable  or  insufficient,  which  neces- 
sarily implies  that  a  bond  for  that  purpose 
must  have  been  given  before  It  could  be  de- 
termined that  the  conditions  of  the  undertak- 
ing were  unenforceable,  or  ascertained  that 
the  sureties  thereon  were  Insufficient.  The 
sheriff  never  having  executed  a  bond  as  tax 
collector,  the  sureties  on  his  official  under- 
taking are  not  liable  for  any  failure  or  de- 
fault of  their  principal  to  account  for  and 
pay  over  money  received  by  him  as  taxes. 

No  error  bavhig  been  committed  In  sus- 
taining the  demurrer,  It  follows  that  the 
judgment  Is  affirmed. 


WHEELER  COUNTX  v.  KEETON  et  al. 
(Supreme  Court  of  Oregon.    May  26,  1908.) 
Appeal  from  Circuit  Court,  Wheeler  Coun- 
ty; W.  Ii.  Bradahaw,  Judge. 


Action  by  Wheeler  county.  Or.,  against  P. 
li.  Keeton  and  others.  From  the  judgment, 
the  county  appeals.    Affirmed. 

B.  S.  Huntington,  for  appellant.  W.  H. 
Wilson  and  H.  H.  Hendricks,  for  respondents. 

MOORE,  J.  This  Is  an  action  by  Wheeler 
county  against  P.  L.  Keeton,  Its  former  sher- 
iff, and  the  siu-eties  on  his  official  bond,  to  re- 
cover $1,707.97,  which  sum  was  received  by 
him  as  taxes  during  a  term  of  office,  com- 
mencing on  the  first  Monday  in  July,  1904, 
and  for  which  money  he  failed  to  account. 
The  facts  Involved  herein  are  the  same  as 
stated  In  a  case  entitled  as  above,  in  which 
an  opinion  was  this  day  banded  down  (95 
Pac.  819),  except  that  there  Is  a  difference  as 
to  the  parties  codefendants,  amount  of  money 
In  controversy,  and  term  of  the  sheriff's  of- 
fice. 

As  the  conclusion  reached  in  the  case  men- 
tioned Is  contrcdllng  herein.  It  follows  that 
the  judgment  Is  affirmed. 


ROSS  V.  GOLD  RIDGE  MINING  CO. 
(Supreme   Court   of   Idaho.     April   30,    1906.) 

1.  Attachment — Grounds  of. 

The  statute  provides  in  what  actions  an  at- 
tachment may  issue,  and  if  the  complaint  dis- 
closes that  the  action  is  not  such,  and  an  attach- 
ment is  issued,  then  it  was  improperly  issued, 
and  upon  proper  motion  will  be  dissolved. 

2.  SAitK— Dissolution— GBotTHDB  of— Pail- 
UBE  OF  Complaint  to  State  Cause  of  Ac- 
tion. 

A  motion  to  dissolve,  however,  will  not  be 
turned  into  a  demurrer.  If  the  complaint  fails 
to  state  a  cause  of  action  because  the  facts  plead- 
ed are  defectively  stated,  and  it  appears  from  the 
complaint  that  a  cause  of  action  can  be  stayed 
by  amendment  under  the  ordinaiy  rules  govern- 
ing amendments,  then  on  the  hearing  of  the 
motion  to  dissolve  the  amendment  will  be  con- 
sidered as  having  been  made. 

3.  Same. 

If,  however,  the  complaint  states  no  cause 
of  action,  then  a  motion  to  dissolve  the  attach- 
ment on  the  gronnd  that  the  complaint  fails  to 
state  facts  sufficient  to  constitute  a  cause  of  ac- 
tion will  be  considered  and  sustained. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig, 
vol.  5,  Attachment,  8  783.] 

4.  Same— Affidavits— Averments. 

An  affidavit  for  attachment  should  set  forth 
the  statutory  requirements  either  in  the  language 
of  the  statute  or  in  language  of  substantially  the 
same  puriwrt  or  meaning. 

5.  Same. 

Where  the  statute  provides  for  filing  an  af- 
fidavit for  a  writ  of  attachment,  and  specifies 
what  the  affidavit  shall  contain,  it  is  not  neces- 
sary to  allege  any  other  facts  than  those  specifi- 
ed m  the  statute. 

6.  Same— Avebkents  of  Indebtedness— Ma- 

TUBITT. 

It  is  not  necessary  in  an  affidavit  for  an  at- 
tachment to  allege  in  unequivocal  language  that 
the  debt  is  due.  It  is  sufficient  to  allege  that 
the  defendant  is  indebted  to  the  plaintiff  in  the 

sum  of  dollars  over  and  above  all  legal 

set-offs  or  counterclaims. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
ToL  6,  Attechment,  |  280.] 
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7.  Same. 

An  afiSdavit  for  attAohment  which  alleges 
that  the  defendant  is  indebted  to  the  plaintiflf 
in  the  sum  of  !p].7r>()  over  and  above  all  legal 
set-offs  and  counterclaims  upon  an  express  con- 
tract for  the  direct  iiayiiipnt  of  money  is  suffi- 
cient to  show  that  the  debt  is  due.  and  that  it 
is  founded  upon  an  express  contract  for  the  di- 
rect payment  of  money. 

IKd.  Note.— For  cases  in  point,  see  Cent.  Dijf. 
vol.  5,  Attachment,  §  275.] 

8.  Same— Grounds  of— Contract  fob  Dibect 
Payment  of  Money. 

A  contract  which  provides,  "and  we  further 
agree  that  after  the  1st  day  of  September,  1900. 
to  place  the  said  2.'i.000  shares  of  Gold  Ridge 
mining  stock  for  O.  B.  Ross  at  five  cents  a  share 
dear  to  him,  and  if  he  so  desires,  the  said  25,- 
0(X>  shares  of  stock  will  be  placed  before  any 
other  (lold  Ridge  mining  stock  is  sold,"  Is  a 
contract  for  the  direct  payment  of  money,  and 
authorizes  an  attachment  in  an  action  brought 
tIi!-reon  for  failure  to  place  or  sell  said  stock 
according  to  the  terms  of  said  agreement. 

IKd.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  ').  Attachment,  {  16.1 

9.  Same— "Direct  Payment." 

The  words  "direct  payment,"  as  used  in 
IJev.  St.  18.*<7.  §  48()3,  means  ab.solute,  uncondi- 
tional, free  from  intervening  agencies  or  condi- 
tions. 

jl'^d.  Note.- For  other  definitions,  see  Words 
and  Phrases,  vol.  3,  p.  2073.] 

10.  Same— Undebtaking— Amount  of  Penai.- 
ty. 

An  undertaking  for  attachment  which  con- 
tains all  the  provisions  and  conditions  required 
by  the  statute  is  sufficient,  and  the  mere  fact 
that  it  does  not  provide  a  penalty  equal  to  the 
claim  sued  for  does  not  render  such  undertak- 
ing void. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  5,  Attachment,  $  301.] 

11.  Same— Discretion  of  Clerk. 

The  statute  providing  for  an  undertaking 
for  attachment,  fixing  the  minimum  penalty  at 
$2<X),  and  the  maximum,  the  amount  of  tlie  claim 
sued  for,  vests  a  discretion  in  the  clerk  as  to 
the  amount  of  the  bond  to  be  required ;  but  a 
failure  of  the  clerk  to  require  an  undertaking, 
when  the  amount  sued  for  is  in  excess  of  $2(K). 
equal  to  the  amount  sued  for,  is  not  a  ground 
for  dissolving  the  attachment. 

[Ed.  Note. — For  casco  in  point,  see  Cent.  Dig. 
vol.  5,  Attachment,  f  302.] 

(Syllabus  by  the  Court) 

Appeal  from  District  Court,  Kootenai 
County;  W.  W.  Woods,  Judge. 

Action  by  O.  B.  Ross  against  the  Gold 
Rtdge  Milling  Company,  in  which  action  an 
uttachuient  issued.  From  an  order  dis.soIvlug 
the  attachment,  plaintiff  appeals.    Reversed. 

R.  E.  McFariand,  for  appellant.  McClear 
&  BurgoD,  for  respondent. 

STEWART,  J.  This  la  an  appeal  from  an 
order  dissolving  an  attachment.  It  Is  al- 
leged in  the  complaint  that  the  appellant  and 
respondent  entered  Into  an  agreement  where- 
by and  under  the  terms  of  which  the  respond- 
ent agreed  that  if  plaintiff  wouhl  take  25,- 
(KX)  shares  of  the  treasury  stoi'k  of  the  re- 
spondent conwratlon  and  pay  therefor  two 
cents  a  share  the  respondent  would  at  auy 
time  after  the  1st  day  of  September,  1900. 
place  said  25,000  shares  of  stock  for  plaintiff 


at  five  cents  a  share  clear  to  him;  that 
thereuiwn  plaiutiff  paid  to  said  defeudaut 
the  sum  of  $500  for  said  23,000  shares  of 
treasury  stock,  and  defendant  executed  and 
delivered  to  the  plaintiff  the  following  writ- 
ten agreement,  to  wit:  "Coeur  d'Aleue, 
Idaho.  July  17,  lilOC.  We,  the  undersigned, 
do  this  day  and  date  sell,  transfer,  aud  de- 
liver to  O.  B.  Ross  twenty-five  thousand 
(25.000)  shares  of  the  Gold  Ridge  Mining 
Company  treasury  stocic  at  two  cents  a  share 
cash  in  hand  paid.  And  we  further  agree 
that  after  the  first  day  of  September,  19U0, 
to  place  the  said  25,000  shares  of  Gold  Ridge 
miuing  stock  for  O.  B.  Ross  at  five  cents  a 
share  clear  to  him,  and,  if  he  so  desires,  the 
said  25,000  shares  of  stock  will  be  placed  be- 
fore any  other  GoM  Ridge  stock  Is  sold. 
Gold  Ridge  Mining  Company,  by  D.  Davis, 
General  Manager."  At  the  time  of  filing  the 
complaint  the  plaintiff  filed  an  affidavit  and 
undertaking  for  a  writ  of  attachment.  The 
affidavit  set  forth  in  substance  the  same 
facts  alleged  in  the  comptaint,  and  contained 
a  copy  of  the  agreement  sued  upon  and  set 
forth  in  the  complaint  Thereafter  the  re- 
spondent moved  the  court  for  an  order  dis- 
solving the  attachment  upon  the  following 
grounds:  "(1)  That  the  complaint  in  said 
action  does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action  against  said  defend- 
ant; (2)  that  the  affidavit  for  attachment  filed 
in  said  action  was  and  Is  defective  and  In- 
sufficient in  this,  that  It  does  not  state  that 
the  Indebtedness  mentioned  in  said  affidavit 
was  due  at  the  time  of  the  execution  or  filing 
of  said  affidavit  or  at  the  beginning  of  said 
action  or  due  at  all;  (3)  that  the  undertaking 
on  attachment  filed  In  said  action  is  Insufti- 
cient  and  not  such  an  undertaking  as  is  re- 
quired by  the  laws  of  the  state  of  Idaho; 
(4)  that  the  contract  declared  upon  In  the- 
complaint  and  stated  In  the  affidavit  of  at- 
tachment is  not  a  contract  for  the  direct  pay- 
ment of  money."  The  court  sustained  the- 
motion. 

The  appca>  presents  three  questions  for  re- 
view: (1)  Does  the  complaint  state  facts 
sufficient  to  constitute  a  cause  of  action 
against  defendant?  (2)  Was  the  affidavit 
sufficient  to  authorize  the  issuance  of  the 
writ?  (3)  Was  the  undertaking  In  conformi- 
ty to  law? 

Rev.  St  1887,  I  4302  provides  that  "the 
plaintiff  at  the  time  of  issuing  the  summons, 
or  at  any  time  afterwards,  may  have  the 
property  of  the  defendant  attached  •  •  • 
In  the  following  cases:  (1)  In  an  action  up- 
on a  Judgment  or  upon  contract,  express  or 
Implied,  for  the  direct  payment  of  money." 
The  statute  thus  provides  that  an  attach- 
ment may  issue  in  an  action  upon  a  judgment 
or  upon  a  contract,  express  or  implied,  for 
the  direct  payment  of  money.  If  the  com- 
plaint dl.>i<-losos  that  it  is  not  such  an  action, 
and  an  attachment  is  issuetl,  then  it  was  im- 
properly issued,  and  upon  proper  motion  will 
be  dissolved.    A  motion  to  dissolve,  however,. 
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cannot  be  turned  Into  a  denmrrer.  If  the 
complaint  falls  to  state  a  cause  of  action  be- 
cause the  facts  are  defectively  stated,  and  it 
appears  from  the  complaint  that  a  cause  of 
action  can  be  stated  by  amendment,  under 
the  ordinary  rules  governing  amendments, 
then,  on  the  hearing  of  the  motion  to  dis- 
solve, the  amendment  will  be  considered  as 
having  been  made.  Kobler  v.  Agassiz,  99 
Oal.  9,  33  Pac.  741;  Hathaway  v.  Davis,  33 
Cal.  161;  Hammond  v.  Starr,  79  Cal.  556,  21 
Pac.  971;  Hale  Bros.  v.  MUliken,  142  Cal.  184, 
75  Pac.  653.  If,  however,  the  complaint 
states  no  cause  of  action,  then  the  moti<m  to 
dissolve  on  the  ground  that  the  complaint 
fails  to  state  facts  sufficient  to  constitute  a 
cause  of  action  may  be  considered  and  sus- 
tained. In  this  case  the  action  seems  to  be 
based  upon  a  written  contract,  and,  if  the 
facts  alleged  are  not  sufficient  to  state  a 
cause  of  action,  it  is  apparent  from  the  com- 
plaint Itself  that  it  can  be  amended  by  prop- 
er allegations  so  as  to  state  facts  sufficient 
to  constitute  a  cause  of  action. 

The  second  and  fourth  grounds  of  the  mo- 
tion go  to  the  sufficiency  of  the  affidavit  for 
the  attachment,  and  will  be  considered  to- 
gether. The  respondent  contends  that  the  in- 
strument sued  upon  shows  upon  its  face  that 
the  indebtedness,  if  any,  is  not  due;  and, 
second,  that  the  said  instrument  is  not  a  con- 
tract for  the  direct  payment  of  money.  Un- 
der the  first  ground  counsel  contend  that  it 
is  necessary  to  allege  In  the  affidavit  in  un- 
equivocal language  that  the  debt  is  due,  and 
cites  in  support  of  this  contention  Kerns  t. 
McAulay,  8  Idaho,  558,  69  Pac.  539,  and 
Gatward  v.  Wheeler,  10  Idaho,  66,  77  Pac. 
23.  In  the  former  case  the  court  had  under 
consideration  the  sufficiency  of  an  affidavit 
for  attachment,  in  which  case  the  affidavit 
stated  "that  defendants  are  indebted  to  plain- 
tiff In  the  sum  of  ^3,995.72,  with  interest, 
less  the  sum  of  ?19,950.56."  In  considering 
the  sufficiency  of  this  allegation  the  court  In 
that  case  said:  "That  is  not  equivalent  to, 
and  does  not  mean  that  the  indebtedness  Is 
the  former  amount,  less  the  latter,  over  and 
above  all  legal  set-offs  or  counterclaims." 
The  court,  further  discussing  the  sufficiency 
of  the  affidavit  in  that  case,  holds  that  the 
affidavit  for  a  writ  of  attachment  must  set 
forth  all  of  the  statutory  requirements  ei- 
ther in  the  language  of  the  statutes  or  in 
language  of  substantially  the  same  purport 
or  meaning,  and  then  follows  this  statement: 
"Said  statute  in  terms  does  not  require  the 
affidavit  to  state  that  the  Indebtedness  is 
due,  but  by  necessary  Implication  it  clear- 
ly requires  it.  In  Gatward  v.  Wheeler  this 
court  quotes  the  alx)ve  from  Kerns  v.  Mc- 
Aulay, supra,  and  then  says:  "And  we  think 
the  affidavit  should  state  In  unequivocal  lan- 
guage that  the  debt  is  due  before  the  writ 
should  issue.  It  certainly  cannot  be  said  that 
under  the  terms  of  the  statute  a  writ  of  at- 
tachment can  lojrally  Iwue  until  the  debt  Is 
duei  and,  this  being  true,  It  was  evidently  the 


intention  of  the  Legislature  that  such  fact 
should  be  shown  by  the  affidavit"  The  stat- 
ute, however,  specifies  Just  what  the  affidavit 
for  attachment  must  contain,  and  if  the  af- 
fidavit sets  forth  the  statutory  requirements 
It  Is  sufficient.  Rev.  St  1887,  f  4303,  pro- 
vides that  the  clerk  must  issue  the  writ  of 
attachment  upon  receiving  an  affidavit  by  or 
on  behalf  of  the  plaintiff,  setting  forth,  first, 
that  the  defendant  Is  indebted  to  the  plain- 
tiff, specifying  the  amount  of  such  Indebted- 
ness, and  whether  upon  a  contract  for  the 
direct  payment  of  money.  In  this  case  the 
affidavit  for  attachment  recites  as  follows: 
"That  said  defendant.  Gold  Ridge  Mining 
Company,  a  corporation,  is  indebted  to  plain- 
tiff in  the  sum  of  $1,750  over  and  above  all 
legal  set-offs  and  counterclaims  upon  an  ex- 
press contract  for  the  direct  payment  of  mon- 
ey, to  wit,  on  an  agreement  made  and  en- 
tered Into  by  and  between  plaintiff  and  de- 
fendant on  the  17th  day  of  July,  1906,  at 
Kootenai  county,  state  of  Idaho,  whereby  de- 
fendant agreed  that  if  plaintiff  would  pur- 
chase $25,000  shares  of  treasury  stock  in 
Gold  Ridge  Mining  Company  at  two  cents  a 
share  it  would,  after  the  Ist  day  of  Septem- 
ber, 1906,  place  said  $25,000  shares  of  treas- 
ury stock  for  said  plaintiff  at  five  cents  a 
share  clear  to  him,  and  that  plaintiff  paid 
the  sum  of  $500  to  defendant  and  received 
said  shares,  and  to  evidence  said  agreement 
the  said  defendant  executed  and  delivered  to 
plaintiff  a  written  agreement  in  words  and 
figures  following,  to  wit."  Then  follows  the 
agreement  set  forth  above.  It  will  be  seen 
from  this  language  that  the  affidavit  specific- 
ally and  clearly  sets  forth  that  the  defendant 
is  Indebted  to  plaintiff  in  the  sum  of  $1,750 
over  and  above  ail  legal  set-offs  and  counter- 
claims upon  an  express  contract  for  the  direct 
payment  of  money.  This  is  sufficient,  and 
meets  every  requirement  of  the  statute.  It  al- 
leges that  the  defendant  was  indebted  to  the 
plaintiff  at  the  time  the  affidavit  was  made, 
and  that  such  Indebtedness  is  upon  an  express 
contract  for  the  direct  payment  of  money. 
The  statute  does  not  require,  either  by  ex- 
press terms  or  by  Implication,  that  the  affi- 
davit shall  contain  an  allegation  that  the 
"debt  Is  due."  Where  the  statute  provides 
for  filing  an  affidavit  for  a  writ  of  attach- 
ment, and  specifies  what  the  affidavit  shall 
contain,  it  Is  not  necessary  to  allege  any  oth- 
er facts  than  those  specified  in  the  statute. 
In  other  words,  it  is  not  necessary  to  allege 
the  facts  required  to  be  stated  In  the  com- 
plaint in  order  to  maintain  an  action  In  the 
affidavit,  unless  the  statute  requires  such 
facts  to  be  stated.  The  fact  that  the  com- 
plaint does  not  show  the  debt  Is  due  may  be 
a  ground  for  demurrer;  but  the  fact  that 
such  alh-ijation  is  not  contained  in  the  affida- 
vit Is  not  a  ground  for  dissolving  the  attach- 
ment Issued  in  said  action.  We  think  the 
language  used  liy  this  court  in  Kerns  v.  Mc- 
Aulay. supra,  states  the  rule  correctly,  as 
follows:    "The  affidavit  for  a  writ  ot  attach- 
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ment  mnst  set  fortb  all  of  the  statntoiy  le- 
qulrementB  either  in  the  language  of  the  stat- 
ute or  in  language  of  substantially  the  same 
purport  or  meaning" — and  any  language  used 
in  that  opinion  to  the  contrary,  as  well  as  In 
the  case  of  Gatward  ▼.  Wheeler,  Is  disap- 
proved and  overruled. 

Is  the  agreement  a  contract  for  the  direct 
payment  of  money?  An  examination  of  this 
Instrument  discloses  that  the  defendant 
agreed  that  after  the  1st  day  of  September, 
1906,  it  would  place  the  stock  sold  to  the 
plaintiff  at  five  cents  a  share  clear  to  him. 
The  parties  evidently  Intended  by  this  con- 
tract that  after  September  1,  1906,  the  defend- 
ant would  resell  for  plaintiff  the  stock  sold  to 
him  at  five  cents  a  share  clear ;  that  is,  the 
plaintiff  having  purchased  the  stock  at  two 
cents  a  share,  the  defendant  would  resell 
the  same  for  seven  cents  a  share.  The  words 
"to  place  said  25,000  shares"  evidently  was 
Intended  by  the  parties  to  mean  "to  resell." 
If  this  be  a  correct  construction  of  this  con- 
tract, then  the  defendant  does  agree  to  re- 
sell said  stock  for  plaintiff  after  the  1st  day 
of  September,  1906,  and  there  arises  oat  of 
said  contract  an  implied  obligation  that  the 
defendant  will  pay  to  the  plaintiff  the 
amount  received  therefor.  Under  this  con- 
tract the  measure  of  damages  is  fixed,  the 
defendant  agreeing  to  sell  said  stock  for  five 
cents  a  share  clear.  If  the  defendant  fails 
to  perform  its  part  of  said  contract,  that  is, 
falls  to  sell  said  stock  at  the  price  fixed  by 
the  contract,  then  the  contract  Itself  fixes 
the  damages  at  five  cents  a  share  clear.  The 
case  of  Dunn  v.  Mackey,  80  Cal.  104,  22  Pac. 
64,  Is  very  much  like  the  case  under  consid- 
eration. In  that  case  the  defendant  agreed 
in  writing  to  sell  certain  land  belonging  to 
the  plaintiff  within  a  specified  time,  and  to 
realize  therefor  the  sum  of  $12,500.  He  fail- 
ed to  sell,  and  plaintiff  sued  for  damages. 
In  the  agreement  in  that  case  there  was  a 
provision  that  the  defendant  would  account 
for  the  proceeds  of  the  sale  of  said  premises. 
This  provision  is  not  contained  in  the  con- 
tract in  this  case;  but  It  must  be  conceded 
that  the  contract  to  pay  over  is  implied,  and 
arises  out  of  the  contract  to  sell.  If  the  re- 
spondent is  obligated  to  sell,  he  is  obligated 
to  account  for  and  pay  over  to  the  appellant 
the  amount  realized  from  such  sale.  So  we 
think  that  the  principle  of  law  Involved  in 
this  case  is  the  same  as  that  involved  In  the 
case  of  Dunn  v.  Mackey,  supra.  In  that  case 
the  court  quotes  with  approval  from  Hatha- 
way T.  Davis,  33  Cal.  161,  as  follows:  "There 
is  certainly  no  reason  why  an  attachment 
should  be  allowed  in  an  action  upon  a  prom- 
issory note  which  is  not  equally  persuasive 
in  the  present  case.  The  plaintiff  can  swear 
to  the  amount  due  with  equal  accuracy,  and 
bis  right  to  recover  is  as  clear,  and  his  claim 
upon  the  law  for  the  advantages  of  this  reme- 
dy no  less  reasonable  and  Jost.  True  the 
contract  does  not  specify  the  precise  amount 
to  be  paid,  but  it  points  directly  to  the  in- 


strument or  record  wbldi  does,  which  is  all 
that  is  required.  To  read  Mirect'  as  the  ap- 
posite to  'collateral'  would  be  to  create  a  dis- 
tinction of  very  doubtful  foundation,  and  cer- 
tainly opposed  to  the  general  policy  of  the 
act  To  so  read  it  would  be  to  exempt  all 
collateral  contracts  from  the  operation  of  the 
act.  Indorsers,  guarantors,  sureties,  and  all 
others  who  undertake  to  pay  or  become  re- 
sponsible for  the  debts  of  another  could  not 
be  reached  by  attachment;  and  yet  there 
can  be  no  good  reason  why  they  should  be 
excepted.  We  are  of  the  opinion  that  the 
Legislature  intended  no  such  distinction." 
The  court  further  In  the  opinion  says:  "There 
can  be  no  doubt  that  the  defendant  bound 
himself  to  realize  and  pay  to  the  plaintiff 
within  one  year  a  certain  and  fixed  sum  of 
money.  The  fact  that  he  was,  if  possible, 
to  realize  the  money  by  a  sale  of  property 
to  some  one  else,  does  not  affect  the  question, 
as  be  bound  himself  unqualifiedly  to  account 
for  and  pay  over  that  sum  of  money  at  tlie 
end  of  the  year,  or  before,  if  he  made  a 
sale  of  the  property."  So  in  the  case  at  bar 
the  respondent  obligates  itself  to  sell  for  the 
appellant  25,000  shares  of  stock  after  the  Ist 
day  of  September,  1906,  at  five  cents  a  share 
clear  to  him,  and  thereby  obligated  Itself  to 
pay  to  the  appellant  the  amount  realized 
therefor.  This  case  comes  clearly  within  the 
principle  laid  down  In  tbe  case  of  Dunn  v. 
Hathaway,  supra.  In  the  case  of  Hale  Bros. 
V.  Milllken,  142  Cal.  134,  75  Pac.  653,  the 
court  quotes  from  Wade  on  Attachments,  § 
23,  and  says:  "The  author  shows  that  there 
is  no  necessary  objection  that  the  damages 
are  unliquidated ;  that  the  meaning  intended 
to  be  conveyed  by  these  terms  is  merely  that 
the  amount  plaintiff  is  entitled  to  recover 
shall  be  ascertained  or  ascertainable  by  ref- 
erence to  the  contract,  and  proof  of  what  was 
done  imder  it;  that  the  standard  by  which 
defendant's  liability  is  to  be  measured  shall 
be  furnished  by  the  contract,  and  not  left 
open  to  mere  speculation  or  vague  conjec- 
ture." Tbe  contract  set  forth  in  the  affida- 
vit clearly  shows  that  the  respondent  agreed 
to  sell  and  pay  over  to  the  plaintiff  an 
amount  equal  to  five  cents  a  share  on  the 
stock  sold.  While  the  contract  does  not  say 
in  so  many  words  that  respondent  will  pay 
appellant  seven  cents  a  share  for  the  25,000 
shares  of  stock,  yet  it  does  say  that  respond- 
ent will  sell  said  25,000  shares  of  stock  for 
five  cents  dear  (or  seven  cents),  and  a  failure 
to  sell  as  agreed  works  a  breach  of  said  con- 
tract, and  the  damages  are  fixed  by  the  con- 
tract at  five  cents  per  share.  It  is  a  contract 
for  the  direct  payment  of  money.  There  are 
no  Intervening  agencies  or  conditions.  It  is 
absolute  and  unconditional.  The  words  "di- 
rect payment,"  as  applied  to  payments,  and 
as  used  in  tbe  statute,  clearly  mean  absolute, 
unconditional,  free  from  intervening  agen- 
cies or  conditions.  The  time  is  certain,  the 
amount  is  certain,  and  the  persons  are  cer- 
tain, absolute,   unconditional,  and  fixed  by 
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tbe  contract  Itself.  The  time  Is  fixed  as  aft- 
er September  1,  1906.  The  amount  is  five 
cents  a  share.  The  persons  are  respondent 
and  the  appellant.  It  might  be  argued,  how- 
ever, that  the  time  Is  not  absolute  or  certain 
bj  reason  of  the  fact  that  it  is  not  fixed 
definitely  as  to  tbe  particular  time  after  Sep- 
tember Ist  In  all  such  contracts  where  the 
time  Is  not  specifically  fixed  a  reasonable 
time  is  allowed  for  performance,  and  In  this 
case  no  doubt  the  defendant  would  have  a 
reasonable  time  after  September  Ist  to  make 
snob  sale,  and  the  reasonableness  of  such 
time  would  depend  upon  the  circumstances; 
but  the  time  by  the  contract  is  fixed.  It 
must  terminate  and  happen  within  a  reason- 
able time  after  September  1,  1906.  In  the 
case  of  Armstrong  v.  Slick,  93  Pac.  T75,  this 
court  held  that  tbe  contract  of  an  Indorser 
of  a  promissory  note  or  a  guarantor  of  a  bill 
of  exchange  is  a  contract  for  the  direct  pay- 
ment of  money,  and  that  an  attachment 
might  issue  against  the  property  of  such  In- 
dorser or  guarantor.  So  In  this  case  the  facts 
alleged  In  the  afildavit  show  the  contract  to  be 
for  the  direct  payment  of  money,  and  It  was 
sufficient  to  authorize  the  issuing  of  an  attach- 
ment. Kobler  V.  Agasslz,  99  Cal.  9, 33  Pac.  741 ; 
De  Leonts  v.  Etchepare,  120  Cal.  407,  62  Pac. 
718;  Flagg  T.  Dare,  107  Cal.  482,  40  Pac. 
804. 

The  appellant  contends  that  in  the  argu- 
moit  of  the  case  below  the  respondent  ar- 
gued that  the  undertaking  on  attachment 
was  Insufficient,  for  the  reason  that  the  sum 
specified  therein  as  a  penalty  was  insufficient 
under  the  case  of  Willman  v.  Friedman,  3 
Idaho,  734,  35  Pac.  37.  While  the  court  hn 
that  case  had  under  consideration  the  suffi- 
ciency of  an  undertaking,  tbe  court,  however, 
did  not  decide  that  to  authorize  the  issuing 
of  a  writ  of  attachment  a  Imnd  in  excess  of 
$200  should  he  required.  The  opinion  of  the 
court  was  merely  a  recommendation  to  the 
clerk  upon  issuing  a  writ  as  to  exacting  a 
Iwnd,  that  is,  that  the  statute  "invests  tbe 
clerk  with  a  discretion  in  fixing  the  amount 
of  the  undertalcing  to  a  mlnlmiun  of  $200, 
and  a  maximum  the  amount  of  the  claim 
sued  for" ;  but  the  court  did  not  hold  or  in- 
timate that  t>ecause  the  clerk  did  not  require 
a  bond  in  excess  of  $200  or  equal  to  the  claim 
sued  for  that  the  attachment  was  not  au- 
thorized or  improperly  Issued  or  should  be 
discharged.  In  other  words,  as  long  as  tbe 
undertaking  provides  the  conditions  required 
by  the  statute,  the  mere  fact  that  it  does  not 
provide  a  penalty  equal  to  the  claim  sued 
for  is  not  a  ground  for  discharging  the  at- 
tachment. Had  the  Legislature  Intended 
that  to  authorize  an  attachment  a  bond 
should  be  given  for  a  specific  sum,  it  would 
have  so  provided. 

The  order  dissolving  the  attachment  is  re- 
versed ;  costs  awarded  to  appellant 

AILSlllB,  C.  J.,  and  SULLIVAN,  J.,  con- 
cur. 


ZIMMERMAN  v.  BRADFORD-KENNEDY 
CO. 

(Supreme  Court  of  Idaho.    April  29,  1908.) 

1.  'PbOCEBS  —  SlONATUBE  —  PBOBATE    CoUBT  — 

Clerk. 

Under  tbe  provisions  of  section  3844,  Rev. 
St.  1887,  tbe  probate  judKe  may  appoint  a  clerk 
of  his  court  or  act  as  clerk  of  his  own  court, 
and  the  clerk  may  properly  sign  and  issue  a 
summons,  and  such  act  is  purely  a  ministerial 
act,  and  a  aummons  signed  thus,  "O.  J.  Bande- 
lin.  Probate  Judge,  By  Robt.  S.  McCrea,  Clerk," 
is  a  sufficient  compliance  with  the  statute. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Process,  §  40.] 

2.  Appeal— Objection  Below— Pkooesb— Re- 
turn—Defects. 

A  return  to  a  summons  which  has  been 
served  on  a  foreij^n  corporation,  which  shows 
tbe  material,  ultimate  facts  necessary  to  be 
shown  as  proof  of  due  service  on  the  corpora- 
tion, will  support  a  default  judgment  where 
the  question  of  defects  in  the  return  is  raised 
for  tne  first  time  on  appeal  from  the  judgment, 
although  the  return  might  have  been  in  some 
particular  so  defective  as  to  have  subjected  it 
on  return  day  to  a  motion  to  quash  the  service 
on  the  grounds  of  such  defective  return. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  2,  Appeal  and  Error,  i§  1190-1204.] 

3.  Courts— Courts  op  Inferior  Jurisdiction 
—Civil  Jurisdiction  of  Probate  Cotjbts— 
Time  op  Entry  of  Judgment. 

Where  a  defendant  failed  to  appear  in  a 
probate  court  at  the  hour  fixed  for  appearance 
in  tbe  summons,  and  the  court  entered  the  de- 
fendant's default  after  the  expiration  of  one 
hour  after  the  time  fixed  for  ap^arance,  and 
failed  to  make  an  order  postponmg  the  case, 
and  three  days  thereafter  heard  the  proofs  sub- 
mitted by  plaintiff  and  entered  judgment,  the  ac- 
tion of  the  court,  though  irregular,  will  not  oust 
it  of  jurisdiction,  nor  will  it  render  such  judg- 
ment void  for  want  of  jurisdiction  under  sec- 
tion 4701,  Rev.  St.  1887. 

4.  Justices  op  the  Peace— Appeal— Trial 
Anew— Issues  Not  Presented— Right  to 
Tbt. 

W^here  a  defendant  fails  to  appear  and  an- 
swer or  raise  any  issue  of  fact  in  a  justice  or 
probate  court,  and  appeals  from  a  judgment  en- 
tered by  default  to  the  district  court  on  ques- 
tions of  both  law  and  fact,  he  will  not  be  allow- 
ed to  file  an  answer  in  the  district  court  apd 
raise  an  issue  of  fact  for  the  first  time.  A  trial 
de  novo,  as  provided  for  by  section  4840,  Rev. 
St.  1887,  implies  and  signifies  the  trying  anew 
of  an  issue  that  has  been  previously  tried. 
Where  no  issue  has  been  previously  raised,  there 
is  no  issue  to  try  anew. 
(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Bonner  Coun- 
ty ;   W.  W.  Woods,  Judge. 

Action  in  the  probate  court  by  Stanley 
Zimmerman  against  the  Bradford-Kennedy 
Company  for  debt  Judgment  by  default  for 
plaiutlGC,  and  defendant  appealed  to  tbe  dis- 
trict court,  where  Judgment  was  again  en- 
tered for  plaintiff,  and  defendant  appeals. 
Affirmed. 

Edwin  McBee,  for  appellant  B.  W.  Wheel- 
an,  for  respondent 

AILSHIE,  C.  J.  This  action  was  com- 
menced In  the  probate  court  of  Bonner  coun- 
ty by  filing  the  complaint  therein  on  June 
7,  1907.    On  the  same  day  tbe  summons  was 
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Issued  and  signed:  "O.  J.  Bandelin,  Probate 
Judge,  By  Robt  S.  McCrea,  Clerk."  The 
summons  was  made  returnable  June  12tli,  at 
4  o'clock  p.  m.,  and  was  returned  on  that  date 
and  filed  with  the  clerk.  Annexed  to  the 
summons  was  an  affidavit  of  service  on  the 
defendant,  which  aftidavlt  showed  that  the 
afiBant  was  constable  of  Sandpolnt  precinct 
in  Bonner  county,  and  tbat  the  defendant, 
the  Bradford-Kennedy  Company,  is  and  was 
a  foreign  corporation  doing  business  in  the 
county  of  Bonner,  state  of  Idaho,  with  its 
principal  place  of  business  at  Sagle,  in  Bon- 
ner county,  and  that  the  defendant  corpora- 
tion had  no  designated  agent  within  the  coun- 
ty of  Bonner  upon  whom  service  of  process 
could  be  made,  and  that  it  had  not  complied 
with  the  laws  of  Idaho  requiring  the  filing 
with  the  clerk  a  designation  of  an  agent 
upon  whom  service  could  be  made,  etc.  The 
affidavit  further  showed  that  the  affiant  serv- 
ed the  defendant  corporation  by  delivering 
to  and  leaving  with  Ignatz  Weil,  the  county 
auditor  of  Bonner  county,  at  his  office  in 
the  city  of  Snndpoiut,  a  true  copy  of  the 
summons  attached  to  a  copy  of  the  com- 
plaint in  the  action.  The  defendant  failed 
to  appear,  and,  after  waiting  the  statutory 
time  of  one  hour  after  the  time  set  for  trial, 
the  plaintiff  caused  the  defendant's  default 
to  be  entered  for  failure  to  appear.  No  fur- 
ther action  was  taken  In  the  case  until 
June  15th.  On  the  latter  date  the  plaintiff 
introduced  his  proofs  and  took  judgment 
against  the  defendant  in  accordance  with  the 
prayer  of  the  complaint.  The  defendant  cor- 
poration appealed  from  the  judgment  to  the 
district  court  on  questions  of  both  law  and 
fact.  When  the  case  was  called  in  the  dis- 
trict court,  the  defendant,  through  its  at- 
torney, moved  the  court  for  a  dismLssal  of 
the  action  on  the  grounds  following:  "That 
said  pretended  judgment  of  the  probate  court 
is  void  for  the  reasons;  (1)  That  said  sum- 
mons is  void  for  the  reason  that  the  same 
was  not  signed  by  the  probate  judge;  (2) 
that  it  appears  from  the  summons  and  the 
pretended  return  thereto  that  the  court  did 
not  ac(iulre  jurisdiction  of  the  person  of  the 
defendant ;  (3)  that  said  pretended  judgment 
was  not  entered  on  the  12th  day  of  June, 
li)07,  the  return  day  mentioned  in  tlie  sxmi- 
uions,  and  no  order  of  continuance  was  made 
from  said  day  until  the  15th  day  of  June, 
1907,  the  time  when  said  pretended  judgment 
was  entered;  and  (4)  that  on  the  said  l,>th 
day  of  June,  1007,  the  court  had  no  jurisdic- 
tion of  the  defendant  and  no  jurisdiction  to 
hear  and  try  said  action."  After  a  hearing 
was  had  on  this  motion,  the  same  was  de- 
nied by  the  district  court,  and  thereuixin  de- 
fendant, through  its  counsel,  appears  to  have 
made  a  motion,  orally,  in  open  court,  for 
leave  to  file  an  answer  to  the  complaint. 
This  motion  was  denied  by  the  court.  Judg- 
ment was  thereupon  entered  in  the  district 
court  against  the  defendant  company  for  the 
same  amount  as  had  been  previously  entered 


in  the  probate  court.  This  appeal  Is  from  the 
judgment. 

Appellant's  first  contention  Is  that  no  valid 
summons  was  Issued  against  the  defendant 
for  the  reason  that  the  summons  was  neither 
signed  by  the  probate  judge  nor  the  clerk  of 
the  probate  court,  and  that  as  a  matter  of 
fact  it  stiould  have  been  signed  by  the  probate 
judge,  and  tbat  the  manner  In  which  it  was 
signed  and  Issued  amounted  to  no  summons 
at  all.  This  contention  is  based  chiefly  upon 
the  provlBlons  of  the  act  of  February  2, 
1905  (Sess.  Laws  1905,  p.  29),  which  provides 
that  all  the  proceedings  in  probate  courts 
and  the  process,  etc..  shall  be  the  same  as 
In  justices'  courts.  No  contention  is  nmde 
in  this  action  that  the  summons  does  not 
comply  with  the  statutes  in  all  other  respects. 
Section  3844,  Bev.  St.  1887,  provides  for  a 
clerk  of  the  probate  court,  and  authorizes 
the  judge  of  that  court  to  act  as  clerk  of 
his  own  court,  or  to  appoint  some  other  per- 
son to  act  as  clerk  of  such  court.  This  sec- 
tion of  the  Revised  Statutes  must  be  read  in 
connection  with  the  act  of  February  2,  1905, 
supra.  A  justice  of  the  peace  has  no  clerk. 
The  statute  makes  no  provision  for  a  clerk 
of  the  justice  court.  It  therefore  devolves 
upon  ttie  justice  of  the  peace  to  perform  all 
the  ministerial  acts  in  connection  with  that 
court,  as  well  as  the  judicial  acts.  On  the 
contrary,  a  probate  court  is  provided  with 
a  clerk.  The  issuance  of  a  summons  is  pure- 
ly a  ministerial  act,  and  its  issuance  is  clear- 
ly within  the  province  of  the  duties  of  the 
clerk  of  that  court  It  is  true  that  this 
summons  is  not  signed  by  the  probate  judge, 
but  It  Is  signed  by  the  clerk.  The  fact  that  be 
signs  the  probate  judge's  name  by  himself 
as  clerk  does  not  Invalidate  the  summons. 
He  could  have  signed  ills  own  name  as  clerk 
of  the  probate  court,  and  that  would  have 
been  sufficient.  A  simmions  issued  from  a 
probate  court  should  be  signed  by  the  clerk,  if 
a  clerk  of  that  court  has  been  appointed ; 
but,  if  the  probate  judge  is  acting  as  ex  offi- 
cio clerk  of  his  own  court,  he  may  then  sign 
it  himself,  and  it  will  not  be  important 
whether  lie  designate  himself  as  judge  or  as 
ex  officio  clerk.  There  is  no  merit  in  this 
objection. 

The  return  in  this  case  was  sufficient  to 
give  the  probate  court  jurisdiction  to  enter  a 
judgment  against  the  defendant.  It  showed 
that  the  defendant  was  a  foreign  corpora- 
tion, and  that  it  was  doing  business  in  Bon- 
ner county,  and  tbat  it  bad  its  principal  place 
of  business  In  Bonner  county.  It  also  showed 
tbat  the  defendant  had  failed  to  comply  with 
the  laws  of  this  state  in  designating  an  agent 
upon  whom  service  of  process  might  be  had. 
and  that  service  had  been  made  on  the  coun- 
ty auditor.  It  is  true  the  return  was  not 
as  complete  as  It  might  have  been.  Any  un- 
certainty or  ambiguity,  however,  on  the  re- 
turn, should  have  been  taken  advantage  of 
by  a  motion  to  quash,  and  cannot  be  availed 
of  on  appeal  after  default    Parke  v.  Ward- 
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ner,  2  Idaho  (Hash.)  285,  13  Pac.  172.  What- 
ever defect,  uncertainty,  or  ambiguity  may 
liave  existed  In  the  return.  It  was  not  of  so 
serious  a  nature  as  to  render  the  service  and 
return   void. 

Complaint  is  made  by  appellant  a^Inst 
the  Judgment  on  the  ground  that  the  return 
day  was  June  12th;  whereas,  the  proofs 
were  not  taken  and  Judgment  was  not  enter- 
ed until  June  15th.  Appellant  relies  on  sec- 
tion 4701  of  the  Revised  Statutes  of  1887, 
which  provides  that:  "Unless  postponed  as 
provided  in  this  chapter,  or  unless  transfer- 
red to  another  court,  the  trial  of  the  action 
must  commence  at  the  expiration  of  one 
hour  from  the  time  specified  In  the  summons 
for  the  appearance  of  defendant,  and  the 
trial  must  be  continued,  without  adjournment 
for  more  than  twenty-four  hours  at  any  one 
time,  until  all  the  Issues  therein  are  dispos- 
ed of."  The  objection  that  is  made  here  is 
that  the  case  was  not  postponed  from  the 
12th  to  the  liith,  and  that  the  court  there- 
fore lost  Jurisdiction.  This  was,  at  most, 
an  Irregularity  which  did  not  go  to  the  Juris- 
diction of  the  court.  In  other  words,  the 
fact  that  proofs  are  not  made  or  Judgment 
entered  on  the  return  day  named  in  the  sum- 
mons does  not,  ipso  facto,  oust  the  court  of 
Jurisdiction.  By  that  act  alone  the  court  does 
not  lose  Jurisdiction  of  the  action.  A  differ- 
ent question  might  arise  if  Judgment  should 
not  be  entered  at  the  proper  time,  and  the 
defendant  should  appear  before  the  proofs 
were  finally  made  and  a  Judgment  entered, 
and  make  Inquiry  as  to  the  condition  of 
the  case  or  the  date  on  which  Judgment 
would  be  entered,  and  should  be  misled  or 
deceived  on  account  thereof.  No  such  con- 
dition arises,  however.  In  this  case,  and,  un- 
der the  facts  of  the  case  as  disclosed  by  the 
record,  we  are  satisfied  that  the  court  did 
not  lose  Jurliidictlon. 

The  last  point  urged  by  appellant  is  that 
since  it  had  appealed  on  questions  of  both 
law  and  fact,  and  the  court  denied  Its  mo- 
tion going  to  the  Jurisdiction,  It  should  have 
allowed  an  answer  to  be  filed.  Api)eIIaut 
contends  that,  under  section  4840,  Kev.  St. 
1887,  It  was  entitled  to  a  trial  de  novo.  If 
the  defendant  failed  to  appear  and  answer 
in  the  prol)ate  court  and  failed  to  raise  any 
issue  in  that  court,  we  are  unable  to  see 
whereby  It  had  any  i.ssue  of  fact  to  try  anew 
In  the  district  court  It  certainly  had  no 
right  to  frame  an  issue  in  that  court.  It  did 
not  see  fit  to  Join  issue  in  the  probate  court 
or  raise  any  Issue  of  fact  there.  It  had  no 
right  to  appeal  to  the  district  court  and 
there,  for  tlie  first  time,  make  answer  and 
raise  an  Issue  of  fact.  A  trial  de  novo  im- 
plies the  trying  anew  of  an  issue  that  has 
l>een  previously  tried.  In  re  McVey's  Estate 
(Idaho)  93  Pac.  32;  So.  Pac.  Co.  v.  SuixTlor 
Court,  50  Cal.  471 ;  Paul  v.  Armstrong,  1 
Nev.  96;  Martin  v.  I>Ist.  Court,  13  .S>v.  90: 
M.vrlck  V.  Superior  Court,  08  Cal.  98,  8  Pac. 
«48. 


No  error  appearing  in  the  record,  the  Judg- 
ment of  the  district  court  will  be  affirmed, 
and  it  is  80  ordered.  Costs  in  favor  of  the 
respondent. 

SULLIVAN  and  STEWART,  JJ.,  concur. 


NAYLOR  &  NORLIN  v.  LBWISTON  &  S.  E. 
ELECTRIC  RY.  CO.  et  ai. 

(Supreme  Court  of  Idaho.     May  6,  1908.) 

1.  Appeal— Supersedeas  or  Stat  of  Pro- 
ceedings—"Money  Judgment"— Decree  of 
Mechanic's  Lien  Foreclosure. 

A  judgmpnt  and  decree  foreclosing  a  me- 
chanic's or  laborer's  lien  and  directing  the  sale 
of  tlie  property  on  which  the  lien  is  clainied  is 
not  a  money  judgment  within  the  meaning  of 
section  4810,  Rev.  St.  1887,  which  provides  that 
on  an  appeal  from  a  judgment  directing  the 
payment  of  money,  in  order  to  stay  procoedings 
on  the  judgment  appealed  from,  the  appnllant 
must  give  a  bond  in  "double  the  amount  named 
in  the  judgment  or  order  appealed  from." 

[Ed.  Nolo. — For  oases  in  point,  gee  Cent.  Dig. 
vol.  2,  Appeal  and  Error,  §§  2235-2240. 

For  other  definitions,  see  Words  and  Phrases, 
vol.  5,  p.  45C«.] 

2.  Same. 

On  an  appeal  from  a  judgment  and  decree 
foreclosing  a  mechanic's  or  laborer's  lien,  in  or- 
der to  stay  further  proceedings  for  the  collec- 
tion of  the  judgment  appealed  from,  it  is  neces- 
sary that  the  amount  of  the  stay  bond  to  cover 
waste  and  the  use  and  occupation  of  the  prem- 
ises directed  to  be  sold  be  fixed  b]r  the  trial 
judge,  and  such  a  supersedeas  bond  is  properly 
given  under  the  provisions  of  section  4813,  Rev. 
St.  1887. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  2,  Appeal  and  Error,  §S  2235-2240.] 

3.  Same. 

The  closing  sentence  of  section  4813.  Rev. 
St.  1887,  which  provides  that  in  cases  of  a 
mortgage  foreclosure  a  supersedeas  bond  shall 
cover  any  deficiency  that  may  arise  on  the  sale 
of  the  property,  does  not  apply  to  judgments 
and  decrees  foreclosing  mechanics'  and  laborers' 
liens,  and  in  the  latter  case  a  supersedeas  bond 
is  not  required  to  cover  any  deficiency  that  may 
arise  from  the  sale  of  the  property. 
(Syllabus  by  the  Court.) 

Api)eal  from  District  Court,  Nez  Perce 
County;  Edgar  C.  Steele,  Judge. 

Action  by  Nay  lor  &  Norlln  against  the 
Lewlston  &  Southeastera  Blcctrie  Railway 
Company  and  others  to  foreclose  a  laborer's 
lien.  Judgment  for  plaintiff,  and  from  an 
order  fixing  the  amount  of  the  suiwrsedeas 
bond  to  be  given  by  defendants  on  appeal 
from  the  Judgment  plaintiff  appeals.  Af- 
firmed. 

Charles  L.  McDonald,  for  appellant.  John- 
son &  Stooky  and  A.  A.  Fraser,  for  respond- 
ents. 

AILSIIIE,  C.  J.  This  was  an  action  to 
foreclose  a  laborer's  Hen  on  a  railway  grade 
and  right  of  way  for  labor  performed  and 
material  furnished  in  grading  and  other 
work  on  the  defendant's  right  of  way.  Judg- 
ment was  entered  In  favor  of  the  plaintiff 
for  the  priucipul  sum  of  $3,124.70  and  $250 
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as  attorney's  fees  and  costs  of  the  action.  De- 
fendants took  an  appeal  from  the  Judgment 
and  an  order  denying  a  motion  for  a  new  tri- 
al, and  gave  the  usual  appeal  bond,  and,  de- 
siring to  bave  a  stay  of  proceedings  on  the 
Judgment,  applied  to  the  trial  Judge  for  an 
order  fixing  the  amount  of  the  supersedeas  or 
stay  bond  that  would  be  required.  The  trial 
Judge,  acting  under  the  assumption  that  the 
bond  required  In  such  case  should  be  fixed 
In  accordance  with  section  4813,  Rev.  St. 
1887,  made  an  order  fixing  the  bond  in  the 
sum  of  |1,000,  and  required  that  such  bond  be 
"conditioned  that  said  defendants  will  pay 
for  any  waste  they  commit  or  suffer  to  be 
committed  on  said  lands,  and  will  pay  the 
value  of  the  use  and  occupation  of  the  prop- 
erty from  the  time  of  the  appeal  until  the 
delivery  of  the  possession  thereof,  pursuant 
to  the  judgment  or  order  of  the  Supreme 
Court."  The  plaintiff  objected  and  excepted 
to  this  order,  and  insisted  that  he  was  enti- 
tled to  a  bond  in  double  the  amount  of  the 
Judgment,  as  provided  by  section  4810,  Rev. 
St  1887.  The  latter  section  fixes  the  amount 
of  stay  bonds  on  appeals  from  money  Judg- 
ments at  "double  the  amount  named  in  the 
Judgment  or  order"  appealed  from.  A  bill 
of  exceptions  was  settled,  and  the  plaintiff 
took  an  appeal  from  the  order  of  the  dis- 
trict Judge  fixing  the  stay  bond  at  the  sum  of 
$1,000.  The  plaintiff  and  appellant  In  this 
case  insists  that  a  Judgment  foreclosing  a 
mechanic's  lien  is  in  truth  and  in  fact  a 
money  Judgment,  and  the  execution  thereof 
cannot  be  stayed  In  any  other  manner  than 
by  giving  a  bond  in  double  the  amount  of  the 
Judgment  appealed  from.  In  the  second  place 
he  contends  that,  if  it  be  held  that  such  a 
Judgment  Is  not  a  money  Judgment,  then, 
under  the  last  sentence  of  section  4813,  su- 
pra, the  bond  should  have  been  conditioned 
for  the  payment  of  any  deficiency  arising  up- 
on the  sale  of  the  property  covered  by  the 
lien.  Section  4813  is  as  follows:  "If  the 
Judgment  or  order  appealed  from  direct  the 
sale  or  delivery  of  possession  of  real  prop- 
erty the  execution  of  the  same  cannot  be 
stayed,  unless  a  written  undertaking  be  ex- 
ecuted on  the  part  of  the  appellant  with  two 
or  more  sureties,  to  the  effect  that  during  the 
iwssesslon  of  such  property  by  the  appellant, 
he  will  not  commit,  or  suffer  to  be  committed, 
any  waste  thereon,  and  that  if  the  Judgment 
be  affirmed,  or  the  appeal  dismissed,  he  will 
pay  the  value  of  the  use  and  occupation  of 
the  property  from  the  time  of  the  appeal  un- 
til the  delivery  of  possession  thereof,  pur- 
suant to  the  judgment  or  order,  not  exceeding 
a  sum  to  be  fixed  by  the  judge  of  the  court 
by  which  the  Judgment  was  rendered  or  or- 
der made,  and  which  must  be  specified  in  the 
undertaking.  When  the  Judgment  is  for  the 
sale  of  mortgaged  premises,  and  the  payment 
of  a  deficiency  arising  upon  the  sale,  the  un- 
dertaking must  also  provide  for  the  payment 
of  such  deficiency." 


Taking  up  appellant's  first  contention,  we 
find  that  the  Supreme  Court  of  California, 
in  passing  upon  statutes  Identical  with  onr 
own  In  reference  to  supersedeas  and  stay 
bonds,  has  held  that  a  Judgment  foreclosing 
a  mechanic's  or  laborer's  lieu  Is  not  a  mon- 
ey Judgment  within  the  meaning  of  section 
942  of  the  Code  of  Civil  Procedure  of  Califor- 
nia, which  corresponds  to  section  4810  of  the 
Revised  Statutes  of  1887  of  this  state.  Cen- 
tral Lumber  &  Mfg.  Co.  v.  Center,  107  CaL 
193,  40  Pac.  334 ;  Kreliug  v.  Krellng,  116  CaL 
458,  48  Pac  383;  Olsen  v.  W.  H.  Birch  &  Co., 
1  Cal.  App.  99,  81  Pac.  636.  We  think  the 
construction  placed  on  these  statutes  by  the 
California  court  is  the  correct  view  of  the 
law.  Another  thing  that  Is  worthy  of  con- 
sideration in  this  connection,  the  lien  law  at 
section  14  (Sess.  Ijiws  1899,  p.  ISO),  contaias 
a  specific  provision  to  the  effect  that  noth- 
ing contained  in  the  lien  law  shall  impair 
the  right  of  any  person  entitled  to  a  lien  to 
maintain  a  personal  action  to  recover  the 
debt  against  an  individual  or  company  liable 
therefor.  On  the  contrary,  the  lien  statute 
authorizes  the  allowance  of  attorney's  fees 
for  foreclosure  of  the  lien,  together  with  ex- 
penses of  preferring  the  lien  claim.  In  an 
action  for  a  personal  or  money  Judgment  no 
such  costs  could  be  recovered,  and  no  judg- 
ment could  be  bad  for  any  such  costs  and  ex- 
penses. Again,  It  has  been  held  that  in  the 
foreclosure  of  liens  under  these  statutes  the 
parties  are  not,  as  a  matter  of  right,  enti- 
tled to  a  jury  trial.  Idaho  &  Or.  L.  I.  Co.  ▼. 
Bradbury,  132  U.  S.  509,  10  Sup.  Ct  177,  33 
L.  Ed.  433;  Id.,  2  Idaho  (Hasb.)  239.  10  Pac. 
620 ;  Christensen  v.  Holllngsworth,  6  Idaho,  87, 
53  Pac.  211,  96  Am.  St  Rep.  256.  The  action 
has  therefore  been  treated  as  a  suit  in  equity. 
It  is  very  apparent  that  constructive  service 
might  be  had  for  the  purpose  of  foreclosure 
and  sale  of  the  property  on  which  the  lien 
exists,  but  such  a  service  would  not  authorize 
any  personal  or  money  Judgment  against  the 
defendant.  We  conclude,  therefore,  that  a 
stay  bond  on  an  appeal  of  this  kind  Is  provid- 
ed for  by  section  4813,  supra,  and  that  the 
amount  of  such  bond  must  be  fixed  by  the 
district  judge. 

The  only  remaining  question  for  us  to  de- 
termine is  whether  or  not  such  a  bond  comes 
within  the  provision  of  the  last  sentence  in 
that  section  which  provides  that,  "when  the 
judgment  Is  for  the  sale  of  mortgaged  prem- 
ises, and  the  payment  of  a  deficiency  arising 
upon  the  sale,  the  undertaking  must  also  pro- 
vide for  the  payment  of  such  deficiency."  If 
the  foregoing  proviso  applies  to  a  stay  bond 
on  appeal  from  an  order  of  foreclosure  of  a 
mechanic's  lien,  then  the  trial  judge  erred  In 
not  fixing  the  amount  of  the  bond  to  Include 
any  deficiency  Judgment  the  plaintiff  might 
have.  The  lien  statute  at  section  11  (Sess. 
Laws  1899,  p.  149)  provides  a  method  for  the 
collection  of  any  balance  that  may  be  due  a 
Hen  claimant  after  the  sale  of  the  property 
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and  the  security  has  been  ezhansted.  Tbat 
section  of  tbe  statute  doses  with  this  lan- 
gua^ :  "And  each  claimant  shall  be  entitled 
to  execntlon  for  any  balance  due  him  after 
such  distribution;  such  execution  to  be  Is- 
sued by  the  clerk  of  the  court  upon  demand, 
at  the  return  of  the  sherifT  or  other  officer 
making  the  sale,  showing  such  balance  due." 
This  statute  was  written  evidently  on  the 
theory  that  In  the  foreclosure  of  a  Hen  the 
court  must  necessarily  ascertain  and  deter- 
mine the  amount  due  and  enter  his  decree  ac- 
cordingly, and  that  upon  the  sheriff  or  other 
officer  making  return  of  the  amount  realized 
from  the  sale  and  the  balance  due  under  the 
execution  and  order  of  sale  all  that  will  be 
necessary  for  the  collection  of  the  balance 
will  be  for  the  clerk  to  Issue  an  execution  for 
that  sum.  The  result,  however,  is  that  the 
plaintiff  is  entitled  to  collect  any  balance  re- 
maining due  after  sale  of  the  property,  and 
that  for  such  purpose  he  is  entitled  to  a  gener- 
al execution  against  the  defendant.  The  only 
question  to  be  determined,  therefore,  is  as  to 
whether  the  statute  will  cover  such  a  defi- 
ciency when  in  fact  by  its  terms  It  only  pro- 
Tides  for  a  stay  bond  to  secure  a  deficiency 
where  the  "judgment  Is  for  the  sale  of  mort- 
gaged premises."  Our  examination  of  the 
statute  convinces  ns  that  it  was  not  the  in- 
tention of  the  Legislature  to  include  judg- 
ments foreclosing  mechanics'  liens  within  the 
provisions  of  this  latter  sentence  of  section 
4813,  and  that  in  such  cases  it  is  not  neces- 
sary for  the  stay  bond  to  cover  any  deficien- 
cy. On  first  impression  it  seems  unjust  that 
a  plaintiff  who  has  obtained  a  judgment 
should  not,  upon  the  staying  of  his  execution, 
have  a  bond  to  cover  any  deficiency;  but  up- 
on reflection  It  will  be  observed  that  there  Is 
a  very  material  difference  between  a  mort- 
gage lien  and  a  mechanic's  lien.  The  first 
Is  given  by  contract,  and  in  many  instances 
the  debt  secured  may  be  practically  as  much 
as  the  value  of  the  property,  and  in  most  all 
Instances  considerable  time  elapses  before 
the  maturing  of  the  debt,  in  which  case  there 
is  ample  opportunity  for  property  to  depre- 
date in  value.  On  the  other  hand,  the  me- 
chanic's or  laborer's  lien  is  involuntary  on 
the  part  of  the  property  owner,  and  arises  by 
operation  of  law  as  an  incident  to  the  orig- 
inal contract.  In  every  instance  of  a  Hen, 
however,  the  debt  and  obligation  for  which 
the  lien  is  given  is  only  so  much  as  has  been 
Incurred  in  the  creation  or  improvement  of 
the  property  itself,  and  the  whole  sum  has 
gone  to  enhance  the  value  of  the  property  on 
which  the  lien  is  claimed.  The  time  allowed 
for  preferring  the  lien  claim  is  so  short  that 
there  Is  but  little  opportunity  for  the  prop- 
erty to  so  depreciate  in  value  that  it  will  not 
sell  in  the  market  for  an  amount  equal  to  the 
claim  for  labor  or  material  or  both  that  has 
been  furnished.  Whatever  may  have  been 
the  reason  for  not  requiring  a  stay  bond  to 
cover  any  deficiency  In  case  of  foreclosure  of  a 
mechanic's  lieu,  it  is  clear  to  us  that  the  stat- 


ute does  not  In  terms  or  by  implication  In- 
dude  such  cases. 

We  conclude,  therefore,  that  the  order  of 
the  trial  court  In  fixing  the  stay  bond  was 
clearly  within  the  purview  of  section  4S13, 
Rev.  St.  1887,  and  tbat  it  must  be  affirmed, 
and  it  is  so  ordered;  costs  In  favor  of  re- 
spondent 

SULLIVAN  and  STEWART,  JJ.,  concur. 


ALLEN  et  al.  v.  PHCENIX  ASSUR.  CO. 

(Supreme  Court  of  Idaho.     May  6,  1908.) 

1.  IRSUBANCE— PiBE   INSURAKCE— ACCEPTANCE 

OF  Application— Effect— Estoppel. 

Where  an  insurance  company  accepts  an 
application  for  insurance  and  acts  upon  It,  and 
writes  a  policy  based  upon  the  Information  con- 
tained therein,  it  is  boimd  by  such  application 
and  information,  and  cannot  ovoid  the  effect  of 
the  same  upon  the  ground  that  it  is  a  rule  of 
the  company  not  to  receive  or  accept  applica- 
tions. 

[Ed.  Note.— For  cases  in  point,  see  Gent  Dig. 
vol.  28,  Insurance,  {  1028.] 

2.  Same. 

Where  an  insurance  company  receives  an 
application  for  insurance,  and  writes  and  deliv- 
ers a  policy  by  reason  thereof,  and  does  not  ad- 
vise the  insured  that  it  does  not  receive  appli- 
cations, or  that  the  application  was  defective  or 
insuSicicDt,  the  company  will  not  be  permitted 
to  repudiate  or  disregard  the  application  or  the 
effect  thereof. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  28,  Insurance,  S  1028.] 

3.  Same- Waiver   of  Matters  of  Fobh  OB 
Completeness  of  Answer. 

The  issuance  of  a  policy  of  insurance  upon 
a  written  application  is  a  waiver  of  all  matters 
of  form  or  completeness  of  answer  to  all  ques- 
tions contained  in   said  application. 

[Ed.  Note. — For  caws  in  i>oint,  see  Cent.  Dig. 
vol.  28,  Insurance,  §  1028.] 

4.  Same— Right  to  Presume  Policy  iw  Ac- 
cord WITH  APPX.ICATI0N. 

An  insured,  receiving  a  policy  of  insurance 
in  response  to  a  written  application  therefor,  in 
which  questions  are  asked  and  answers  given, 
has  a  right  to  presume  that  the  policy  is  m  ac- 
cord with  the  application,  and  that  the  answers 
and  disclosures  made  in  the  application  are 
Buflicient  to  authorize  the  company  to  issue  tlie 
policy,  and  the  applicant  is  not  required  to  re- 
turn the  policy  because  of  conditions  in  it  which 
might  seem  in  conflict  with  the  application. 

[I'M.  Note.— For  cases  in  iwint  see  Cent.  Dig. 
vol.  28,  Insurance,  §  102a] 

5.  Same— False  Statements  in  Application 
BT  Agent. 

An  agent  of  an  insurance  company  who 
solicits  insurance,  takes  the  application,  re- 
ceives the  premium  and  delivers  the  policy,  for 
these  purposes  at  least,  is  the  agent  of  the  com- 
pany, with  full  power  to  act  with  reference 
thereto ;  and  if  be  writes  down  false  statements 
after  he  has  been  truthfully  informed,  and  after 
personal  inspection  of  the  premises,  the  informa- 
tion and  knowledge  of  such  agent  will  be  imput- 
ed to  the  company. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  28,  Insurance,  §  909.] 

6.  Same. 

Where  an  agent  has  authority  to  receive  an 
application  for  insurance,  and  has  filled  in  the 
same  and  forwarded  it  to  the  company,  who 
has  accepted  the  same  and  issued  a  policy  there- 
on and  received  the  premium  therefor,  the  com- 
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pany  will  be  estopped  from  denying  the  soffl- 
ciency  of  the  answers  to  questions  in  the  ap- 
plication. 

[Ed.  Note.— For  casps  in  point,  see  Cent.  Dig. 
vol.  28,  Insurance,  «§  1041-1070.] 

7.  Same— K.STOi'PEL  to  Dent  AeiE-NCT. 

An  in.<<urance  company  which  accepts  an 
application  from  one  acting  as  solicitin);  agent, 
and  receives  the  premium  for  the  policy  through 
snid  agent,  and  writes  a  policy  by  reason  of  such 
application  and  the  payment  of  such  premium, 
thereby  makes  such  person  its  agent  for  the  pur- 
pose of  receiving  applications  for  insurance,  and 
IS  bound  by  the  acts  of  such  agent,  and  his 
knowledge,  while  acting  within  the  scope  of  his 
said  authority,  is  the  knowledge  of  the  company. 
[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  28,  Insurance,  §|  966-974.] 

8.  Same— Waiver. 

A  provision  in  a  policy  that  "in  any  matter 
relating  to  this  insurance  no  person,  unless  duly 
authorized  in  writing,  shall  be  deemed  the  agent 
of  this  company,"  is  waived  by  the  company  ac- 
cepting an  application  from  one  who  is  not 
authorized  in  writing  as  the  agent,  and  writing 
and  delivering  a  policy  upon  said  application 
and  receiving  and  retaining  the  premium  there- 
for. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  28,  Insurance,  §§  1041-1070.] 

9.  Same. 

Where  a  policy  of  insurance  is  delivered 
and  accepted  by  the  insured,  it  thereby  becomes 
a  contract  between  the  parties,  but  its  terras 
and  conditions  may  be  waived  and  modified  by 
the  application  and  the  acts  of  the  parties  with 
reference  thereto. 

10.  Same— Contract   of   In.surance— Appli- 
cation. 

Where  an  application  for  insurance  con- 
tains certain  answers  to  questions  propounded 
and  the  omission  to  answer  other  questions,  and 
the  policy  is  written,  based  upon  that  applica- 
tion, which  is  the  only  information  the  insurer 
has.  such  application  becomes  a  part  of  the  con- 
tract of  insurance,  and  the  insurer  is  bound  by 
the  provisions  and  conditions  of  such  applica- 
tion to  the  same  extent  and  with  like  effect  as 
the  insured  by  the  terms  and  conditions  of  the 
policy. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  28,  Insurance,  §  308.] 

11.  Same  —  Knowledge    of    Adjuster    of 
Breach  of  Conditions  Precedent. 

Whatever  knowledge  an  adjuster  obtains 
within  the  scope  of  his  authority  as  adjuster 
with  reference  to  a  breach  of  conditions  prece- 
dent will  be  imputed  to  the  company,  and  the 
recognition  of  the  company  of  the  validity  of 
the  contract  of  insurance  after  such  knowledge 
is  obtained,  and  a  retention  of  the  premium 
without  offer  to  return  it,  amounts  to  a  waiver 
of  such  breach  of  conditions. 

(Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  28.  Insurance,  Sf  1041-1070.] 

12.  Same— Indorsement  of  Waiveb. 

A  provision  in  a  policy  of  insurance  to  the 
effect  that  a  waiver,  to  be  effectual,  must  be  in- 
dorsed in  writing  by  an  agent  who  has  the  au- 
thority to  do  so.  is  for  the  benefit  of  the  insur- 
er, and,  like  other  conditions,  may  be  waived 
or  changed  by  the  company. 

13.  Evidence  —  Parol,  Evidence  Affecting 
Writings— Insurance  Policy. 

Oral  testimony  may  be  introduced  to  prove 
a  waiver  of  a  condition  in  an  insurance  policy. 
[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  20,  Evidence,  §  2140.] 

(Syllabus  by  the  Court.) 

Appeal    from    District   Court,    Nez    Perce 
County ;  Edgar  C.  Steele,  Judge. 


Action  by  George  L.  Allen  and  another,  co- 
partners, against  the  I'liueuix  Assurance  Coin- 
pan}-,  on  a  fire  policy.  Judgiueut  for  plain- 
tiflTs,  and  from  it  and  an  order  denying  a  new- 
trial  defendant  appeals.     Atliruied. 

See  12  Idaho,  HM,  88  Pac.  24.'>,  8  L.  a.  A. 
(N.  S.)  903. 

James  E.  Babb,  for  appellant.  Daniel  Need- 
ham,  for  respondents. 

STEWART,  J.  This  case  was  before  this 
court  upon  upi)eal  from  an  order  sustaining  a 
nonsuit,  and  Is  reported  in  12  Idaho,  053.  SS 
Pac.  245,  8  L.  B.  A.  (N.  S.)  903.  Upon  rever- 
sal the  cause  was  tried  to  a  Jury,  and  a  ver- 
dict returned  for  the  plaintiffs.  The  respond- 
ent moved  fur  a  new  trial,  which  was  denied, 
and  this  api>eal  is  from  the  order  denying  the 
new  trial  and  from  the  judgment. 

Many  of  the  questions  presented  by  the  rec- 
ord were  fully  discussed  and  decided  In  the 
former  opinion,  which  Is  the  law  of  this  case, 
and  it  can  serve  no  puri>ose  to  disctiss  such 
questions  again.  The  record  shows  that  the 
resiMudeuts  made  application  to  one  C.  D. 
Thomas  for  insurance  upon  the  property  in- 
volved. Thomas  was  agent  of  the  Svea  In- 
surance Company,  but  was  not  agent  for  the 
appellant  company.  Thomas  testifies  that  he 
took  the  re8i>ondents'  application  on  a  Svea 
insurance  blank,  signed  by  the  respondents. 
and  the  answers  to  the  questions  contained 
therein  were  filled  in  by  him  upon  Informa- 
tion received  from  the  insured.  After  the 
respondents  bad  signed  the  application  be  re- 
turned to  his  oQice  about  00  miles  distant, 
filled  in  the  answers  to  the  questions,  and  for- 
warded the  application  to  John  Moore,  a  regu- 
larly appointed  agent  of  the  api)Ollant.  Moore 
and  Thomas  hud  au  arruugeiueut  by  which 
uiKiu  any  risk  sent  Moore  by  Thomas  the  com- 
missions would  be  divided  eiiually.  Upon  re- 
ceipt of  the  application  Moore  w-rote  the  pol- 
icy Involved  in  this  case  and  transmitted  the 
same  to  respondents.  Moore  had  no  knowl- 
edge or  information  whatever  with  reference 
to  the  risk,  except  such  as  he  received  from 
the  application  and  the  letter  of  Thomas 
transmitting  the  same.  The  application  and 
the  letter  of  Thomas  were  the  causes  which  led 
to  said  policy  being  written.  Omitting  such 
parts  of  the  application  as  are  not  material. 
it  is  as  follows:  "Insurance  is  wanted  on  the 
following  described  iiroperty  by  Sanders  & 
Allen  for  the  term  of  12  months,  from  the 
27th  day  of  August,  1901,  to  the  27th  day  of 
August,  1902:  $2.j0.00  frame  building,  two- 
story,  shingle  roof,  occupied  as  fiourmlU; 
if.jOO.OO  on  35  horse  power  Cooper  engine  and 
50  horse  iwwer  Cooper  boiler  contained  in 
said  building;  $1.2.')0.00  on  machinery  con- 
tained in  said  building,  situated  at  Melrose, 
Idabo.  Mail  policy  to  C.  D.  Thomas  at  Nez 
Perce  P.  O.  Question  17:  What  Is  your  title 
to  ground?  Answer:  Donated  to  mill.  Ques- 
tion 18:  Is  property  mortgaged?  How  much? 
[Signed]  Sanders  &  Allen,  Assured."    Quee- 
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tlons  propounded  to  the  agent  were  then  an- 
swered, and  the  answers  signed  by  C.  D. 
Thomas,  agent  Mr.  Moore  testified  as  fol- 
lows: "I  ret-eived  a  letter  from  Thomas 
about  as  follows:  'Inclosed  find  application 
of  Sanders  &  Allen  for  Insurance  on  a  flour- 
mill,  which  I  consider  a  rery  good  rlslc,  and 
it  Is  situated  upon  homestead  or  donation 
property.'  I  think  be  informed  me  that,  and 
I  think  I  Informed  the  company.  Instead  of  a 
deed  It  was  a  homestead,  but  I  am  not  posi- 
tive. This  is  as  near  as  I  can  recollect  about 
It,  and  as  to  any  Incumbrance  upon  the  prop- 
erty I  have  no  recollection.  There  was  noth- 
ing In  the  letter  that  the  homestead  had  been 
proved  up  on,  only  that  It  was  a  homestead. 
I  didn't  communicate  any  information  to  the 
company  that  was  not  received  from  Thomas, 
and  I  think  If  the  company  will  look  over 
their  flies  they  will  flnd  a  letter  from  me.  I 
write  my  policy  according  to  my  own  ideas. 
I  am  not  governed  by  the  application."  Mr. 
Thomas  testifled:  "I  looked  over  the  mill 
thoroughly,  and  I  could  not  say  that  Allen 
had  told  me  there  was  any  incumbrance  on  It. 
He  may  have  told  me.  He  may  not  I  could 
not  say.  I  don't  remember."  Mr.  Allen  tes- 
tified as  follows:  "I  told  him  [meaning 
Thomas]  there  was  a  mortgage  on  the  proper- 
ty of  $300.  We  talked  along  quite  a  little  in 
regard  to  It  when  he  was  taking  the  applica- 
tion, and  he  took  it  down,  asking  questions,  I 
don't  know  what  all.  He  asked  me  all  there 
was  on  the  application,  and  I  answered  them 
just  exactly  how  it  was  in  regard  to  the  home- 
stead, and  in  regard  to  the  mortgage  and 
everything,  just  as  near  as  I  knew  how." 
There  was  In  fact  a  chattel  mortgage  covering 
a  part  of  the  property  Insured,  given  to  one 
J.  r.  Vollmer,  to  secure  the  payment  of  a 
note  of  $300  executed  January  23,  1901.  The 
policy  of  insurance  was  assigned  to  Mr.  Voll- 
mer as  collateral  security  for  the  note  of  f3(.K). 
Mr.  Moore  testifled  that:  "The  application 
you  showed  me  is  not  a  form  of  application 
of  the  Phnenix  Assurance  Company.  In  a 
general  way  the  Phoenix  Company  did  not 
have  any.  I  never  used  any.  If  he  had  sent 
me  a  general  statement  of  the  condition  of 
matters  connected  with  it,  it  would  have  been 
just  the  same.  I  had  no  application  forms 
for  the  Phoenix  Assurance  Company." 

This  policy  of  Insurance  was  written  and 
delivered  on  the  27th  day  of  August,  1901. 
The  proi)crty  was  destroyed  by  fire  on  the 
23d  day  of  April,  1902.  After  the  fire  one 
McKowen,  an  adjuster  acting  for  the  appel- 
lant company,  came  to  adjust  the  loss,  and 
after  looking  over  the  loss  the  witness  Allen 
testifies  with  reference  to  a  conversation 
with  said  McKowen  as  follows:  "He  says  it 
iB  a  total  loss  with  the  exception  of  the  en- 
gine and  boiler.  He  asked  me  for  the  policy, 
and  I  told  him  I  did  not  have  the  iwllcy; 
that  it  was  down  at  Vollmer's.  We  owed 
him  a  note  of  $300,  and  It  had  come  due, 
and  we  went  down  to  get  an  exfenslcm  of 
time  on  the  note  for  a  month  or  six  weeks, 


and  we  told  him  that  we  had  no  place  to 
keep  the  policy,  and  to  show  him  timt  we 
meant  business  we  left  the  policy  with  him 
as  collateral.  We  met  McKowen  down  there 
the  next  day,  and  he  barely  passed  the  time 
of  day — didn't  seem  to  care  whether  he  done 
that  or  not — and  he  says,  'I  am  just  over  to 
the  bank  now  to  see  that  policy.'  And  he 
went  over  to  the  bank,  and  pretty  soon  came 
back  and  says,  'I've  looked  the  policy  over 
and  found  you  have  assigned  it.'  He  says, 
'I've  got  no  more  business  to  do  with  you,' 
or  words  to  that  effect.  We  saw  Mr.  Mc- 
Kowen a  time  or  two  next  day  or  the  same 
day,  and  didn't  have  much  talk  with  him  In 
regard  to  the  matter,  and  the  next  morning 
when  we  went  to  go  away  he  shook  hands 
with  us,  bid  us  good-bye,  and  hoped  we 
would  get  our  money  all  right,  and  says,  'As 
you  have  put  It  in  the  hands  of  an  attorney, 
you  will  have  to  look  to  the  company  from 
this  on.'  He  says,  'Lawlng  Is  all  right,  but 
a  little  money  is  sometimes  better,'  and  that 
is  the  last  talk  I  remember  of  having  with 
Mr.  McKowen."  W.  L.  Thompson,  cashier 
of  the  First  National  Bank  of  Lewiston,  tes- 
tified, among  other  things,  as  follows:  "I  re- 
member a  Mr.  J.  H.  McKowen,  an  Insurance 
adjuster  for  the  defendant  company,  calling 
on  me  at  Lewiston  after  the  fire.  At  the 
time  he  called,  I  stated  to  him  that  we  had 
made  a  mistake  In  taking  an  assignment  of 
the  pollc}-,  not  having  sent  the  same  to  the 
Moscow  agent  for  approval;  that  our  mis- 
take was  not  discovered  until  after  the  fire 
had  been  reported.  I  also  stated  to  him  that 
we  held  this  policy  as  collateral  for  a  loan, 
and  realized  that  we  had  no  claim  under  the 
policy  as  assigned.  I  asked  him  If  he  would 
protect  us,  or  try  to  protect  us,  to  the  amount 
of  our  Interests  when  he  adjusted  the  loss. 
This  he  promised  to  do.  After  this  he  called 
on  me  and  made  a  statement  to  the  effect 
that  he  would  be  willing  to  adjust  the  loss 
on  a  basis  of  about  the  amount  of  our  loan, 
and  suggested  that  I  use  my  influence  with 
Sanders  &  Allen  to  accept  the  same."  As 
premium  on  this  Insurance  the  respondents 
paid  to  0.  D.  Thomas  for  appellants  $110, 
the  Insurance  for  one  year  from  August  27, 
1001,  to  August  27,  1902.  No  part  of  this 
premiimi  was  ever  retui*ned  to  the  respond- 
ents. 

The  plaintiffs  placed  the  adjustment  of 
their  loss  in  the  hands  of  I>auiel  Needbam, 
an  attorney.  He  wrote  to  the  head  ofiice, 
and  afterwards  corresiwnded  with  Butler 
and  Hewitt,  the  company's  general  agents 
at  San  Francisco,  and  also  with  J.  H.  Mc- 
Kowen. the  adjuster  at  S|X)kaue.  This  cor- 
respondence took  place  after  the  fire,  and 
after  tlie  adjuster  had  learned  that  the  plain- 
tiffs were  not  the  unconditional  owners  of 
the  real  property,  and  that  a  chattel  mort- 
gage existed  against  the  personal  property 
covered  by  said  policy.  Butler  and  Hewitt 
wrote  Mr.  Neodham  on  June  10th:  "We  have 
written  to  McKowen  on  the  subject  mention- 
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ed  by  yon,  and  upon  getting  his  reply  will 
be  in  a  better  position  to  write  you  again." 
And  on  July  1st  the  same  parties  wrote  Mr. 
Needbam  as  follows:  "We  beg  to  say  that 
the  adjustment  continues  in  the  hands  of 
Mr.  J.  H.  McKowen  of  Spokane,  and  we 
think  It  would  be  better  for  you  to  address 
him  on  the  subject,  as  we  have  no  additional 
data  from  him  as  to  the  standing  of  the  loss 
claimed  at  this  time."  On  July  16th  Mc- 
Kowen wrote  Needham,  among  other  things, 
as  follows:  "But  my  practice  always  has 
been  to  try  to  do  the  right  thing,  and,  if  it 
can  be  shown  that  it  would  be  absolutely 
right  to  present  some  reasonable  proposi- 
tion to  the  company  for  disposing  of  this  un- 
pleasant matter,  I  will  be  glad  to  hear  from 
you." 

The  policy  of  insurance,  among  other 
things,  contains  the  following  conditions: 
"This  entire  jwilcy,  unless  otherwise  provid- 
ed by  agreement  indorsed  hereou  or  added 
hereto,  shall  be  void  If  the  interest  of  the 
insured  be  other  than  unconditionally  a  sole 
ownership,  or  if  the  subject  of  insurance  be 
a  building  on  ground  not  owned  by  the  in- 
sured in  fee  simple,  or  if  the  subject  of  in- 
surance be  personal  property  and  be  or  l)e- 
come  Incumbered  by  a  chattel  mortgage." 
Also:  "In  any  matter  relating  to  this  insur- 
ance no  person,  unless  duly  authorized  In 
writing,  shall  be  deemed  the  agent  of  this 
company."  And:  "No  officer,  agent,  or  other 
representative  of  this  company  shall  have 
power  to  waive  any  provision  or  condition 
of  this  policy  except  such  as,  by  the  terms 
of  this  policy,  may  be  the  subject  of  agree- 
ment Indorsed  hereon  or  added  hereto;  and 
as  to  such  provisions  and  conditions  no  oflS- 
cer,  agent,  or  representative  shall  have  such 
power,  or  be  deemed  or  held  to  have  waived 
such  provision  or  condition,  imless  such 
waiver,  if  any,  shall  be  written  upon  or  at- 
tached hereto  In  order  to  show  any  privi- 
lege or  permission  affecting  the  insurance 
uuder  this  policy  exist  or  be  claimed  by  the 
Insured  to  be  valid  only  when  countersigned 
by  the  duly  authorized  agent  of  said  company 
at  Moscow,  Idaho.  Countersigned  at  Mos- 
cow, this  27th  day  of  August,  1901.  John 
Moore,  Agent,  I.  D.  Irving,  Manager." 

The  appellant  assigns  18  errors,  many  of 
which  were  decided  upon  the  forme-  appeal 
of  this  case.  Counsel'  for  appellant,  how- 
ever, upon  this  appeal,  contends  very  earnest- 
ly and  forcibly  that,  by  accepting  the  policy 
of  insurance  with  the  provisions  therein  as  to 
title  and  Incumbrances,  the  respondents  war- 
ranted such  conditions  to  be  true;  and,  In- 
asmuch as  the  respondents  were  not  the 
owners  in  fee  and  unconditionally  of  the  real 
property,  and  because  there  was  an  incum- 
brance upon  the  property  insured,  there  was 
a  breach  of  the  conditions  precedent  which 
rendered  the  policy  void.  In  answer  to  this 
the  respondents  contend  that  there  was  a 
waiver  of  these  conditions  by  the  acceptance 
of  the  application  and  the  wrltiag  of  the 


policy  with  full  Information  that  the  plain- 
tiffs were  not  the  unconditional  owners  in 
fee  of  said  property,  and  with  knowledge 
that  the  same  was  Incumbered,  and  by  the 
acts  of  the  company  In  negotiating  a  settle- 
ment and  adjustment  of  said  loss. 

In  answer  to  the  question  of  waiv«:  ap- 
pellant contends  that  there  can  be  no  waiver 
of  any  of  the  conditions  contained  In  said 
policy,  except  such  as  by  the  terms  of  the 
policy  may  be  the  subject  of  agreement  In- 
d(»sed  or  added  thereto;  and  as  to  such  provi- 
sions and  conditions  such  officer  or  agent 
shall  not  have  such  power,  unless  such  waiv- 
er shall  be  written  upon  or  attached  to  the 
policy.  It  may  be  conceded  that  it  was  the 
general  rule  of  the  appellant  company  not  to 
require  or  accept  applications  for  insurance, 
and  that  it  wrote  and  delivered  its  policies 
upon  the  inspection  and  Judgment  of  Its 
agent,  without  requiring  any  written  appli- 
cation therefor.  In  this  case,  however,  it 
appears  that  the  respondents  applied  to 
Thomas,  a  person  engaged  in  the  insurance 
business,  for  a  policy  upon  the  property  in- 
volved; that  Thomas  was  unable  to  write 
sucb  policy,  but  took  from  the  respondents 
an  application  therefor.  This  application 
was  forwarded  to  Mr.  Moore,  a  legal  agent 
of  the  appellant  in  the  state  of  Idaho.  Mr. 
Moore  was  not  acquainted  with  respondents 
or  the  property  sought  to  be  insured,  but,  in 
response  to  the  application,  he  writes  a 
poHcy  and  transmits  the  same  to  the  respond- 
ents. This  policy  in  most  particulars  fol- 
lows the  statements  found  In  the  application. 
It  was  the  only  information  which  Mr.  Moore 
possessed  upon  which  he  was  able  to  write 
the  policy  in  question.  The  application  states 
the  specific  amount  of  insurance  desired  on 
the  building  and  its  description,  the  amount 
of  insurance  desired  on  the  engine  and  its 
description,  and  the  amount  of  Insurance  de- 
sired on  the  machinery.  The  policy  followed 
this  description  particularly;  also  the  loca- 
tion of  the  property.  This  application  was 
retained  by  the  company,  the  policy  written 
and  delivered  by  reason  of  it,  and  the  insured 
never  advised  that  the  company  did  not  re- 
ceive applications,  or  that  the  application 
was  defective  or  insufficient  If  It  were  the 
rule  of  the  company  in  atl  cases  to  not  re- 
quire or  accept  applications,  it  would  have 
been  only  fair  and  Just  that  the  company, 
after  having  received  the  application,  return 
the  same  to  the  applicants  and  inform  them 
of  that  fact  This  the  company  or  Its  agent 
did  not  do. 

The  contention  that  the  company  never  ac- 
cepts written  applications  does  not  impress 
this  court  with  much  force,  in  view  of  the 
acts  of  the  company  in  this  case  and  the  fol- 
lowing provision  in  the  policy:  "If  an  ap- 
plication, survey,  plan,  or  description  of 
property  be  referred  to  in  this  policy,  it  shall 
be  a  part  of  this  contract  and  a  warranty  by 
the  insured."  If  an  application  Is  nevar  tak- 
en, why  this  provision?    If  the  application  is 
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taken,  then  It  becomes  a  warranty.  If  a  war- 
ranty, then  It  becomes  a  part  of  the  contract. 
If  a  part  of  the  contract,  then  the  conditions 
In  the  policy  must  be  construed  with  the 
conditions  in  the  application,  and  effect  given 
to  l>oth,  if  poeslble.  In  this  case  the  com- 
pany writes  the  policy  with  an  application 
before  It,  which  states  that  the  insured  does 
not  own  In  fee  simple  the  title  to  the  ground 
upon  which  the  building  is  situated,  and  al- 
so that  the  insored  makes  no  statement  or 
warranty  whatever  as  to  Incumbrances. 

Taking  the  application,  then,  in  connection 
with  the  policy,  we  find  two  questions  In  the 
application,  to  wit:  "What  is  your  title  to 
ground?"  was  answered  as  follows:  "Do- 
nated to  mill."  Question:  "Is  the  proper- 
ty mortgaged?  How  much?"  to  which  no 
answer  was  made.  The  application  was  re- 
ceived and  acted  upon  in  this  condition.  If 
these  answers  were  iusufflcient  to  fully  ad- 
vise the  company  so  that  it  could  write  an 
Insurance  poHcy  or  accept  the  risk,  it  was  the 
duty  of  the  company  to  require  such  ques- 
tions to  be  fully  and  satisfactorily  answered 
l»efore  the  policy  was  written  or  delivered. 
Dunbar  v.  Phoenix  Insurance  Co.,  72  Wis. 
492,  40  N.  W.  386.  The  issue  of  a  policy  up- 
on an  application  is  a  waiver  of  all  matters 
of  sufficiency  of  form  or  disclosures  called  for 
by  the  questions.  19  Cyc.  790,  and  the  au- 
thorities there  cited. 

The  respondents,  when  they  received  the 
policy  from  the  appellants  on  a  written  ap- 
pHcatlon  containing  certain  questions,  had  a 
right  to  presume  that  the  policy  was  in  ac- 
cord with  the  application,  and  that  the  an- 
swers and  disclosures  made  in  the  applica- 
tion were  sufficient  to  bring  them  the  insur- 
ance desired,  and  they  were  not  required  to 
return  the  policy  because  of  conditions  In  It 
which  might  seem  to  be  In  conflict  with  the 
application.  McJEllroy  v.  British  American 
Assurance  Co.,  94  Fed.  990,  36  C.  C.  A.  615. 
After  writing  the  policy,  based  upon  an  ap- 
plication containing  Inquiries  to  which  an- 
swer has  been  made  by  the  applicant,  the  com- 
pany will  not  be  permitted  to  claim  that  the 
conditions  in  the  policy  conflict  with  the  an- 
swers in  the  application,  and  thereby  work  a 
breach  of  the  conditions  of  said  policy.  An 
insurance  company,  with  knowledge  of  the 
then  existing  breach  of  a  condition  precedent, 
cannot  accept  the  premium  and  issue  a  policy 
pretending  to  insure,  but  which  would  be 
avoided  after  a  loss  by  reliance  upon  such  a 
breach  of  condition,  as  to  do  so  would  be  to 
perpetrate  a  fraud  upon  the  Insured.  19  Cyc. 
790;  Davis  v.  Phoenix  Insurance  Co.,  Ill  Cal. 
409,  43  Pac,  1115. 

Mr.  Moore,  the  legally  appointed  agent  of 
the  appellant  company,  was  Informed  by  this 
application  that  the  respondents  were  not 
the  owners  in  fee  of  said  property,  and,  as 
to  incumbrances,  that  they  made  no  repre- 
sentation with  reference  thereto;  and  the 
record  fully  discloses  that  Mr.  Thomas,  who 
received  said  application,  was  fully  advised 
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by  the  respondents  both  as  to  title  and  in- 
cumbrances. The  authorities  as  we  under- 
stand them  fully  sustain  the  proposition  that 
the  company  will  be  estopi)ed  from  assert- 
ing the  invalidity  of  its  policy  because  of 
violations  of  conditions  precedent,  if  such 
alleged  violations  were  known  by  the  com- 
pany at  the  time  of  its  Issue.  McEIroy  v. 
British  American  Assurance  Co.,  94  Fed.  990, 
86  0.  C.  A.  616;  Mesterman  v.  Insurance 
Co.,  6  Wash.  624,  32  Pac.  458,  34  Am.  St 
Rep.  877;  Wood  on  Insurance,  !  406;  Bee- 
be  V.  Insurance  Co.,  93  Mich.  614,  53  N.  W. 
818,  18  L.  E.  A.  481,  82  Am.  St  Rep.  619; 
Wood  ▼.  Insurance  Co.,  149  N.  Y.  382,  44 
N,  E.  80,  62  Am.  St  Rep.  733;  Bobbins  T. 
Insurance  Co.,  149  N.  T.  477,  44  N.  E.  159; 
8  Cooley,  Brlefb  on  Insurance,  p.  2524. 

Appellant,  however,  contends  that  any 
knowledge  obtained  or  possessed  by  Thomas 
cannot  be  Imputed  to  the  appellant,  for  the 
reason  that  Thomas  was  not  its  agent  in 
effecting  the  Insurance.  We  understand  the 
rule  of  law,  however,  to  be  that  the  accept- 
ance and  approval  by  the  company  of  the 
acts  of  another  in  behalf  of  the  company 
constitute  a  recognized  agency.  In  this  case 
Thomas  took  the  application.  He  wrote  the 
answers  to  the  questions  in  relation  to  the 
risk  upon  the  information  obtained  from  re- 
spondents. He  transmitted  the  application 
to  the  agent  of  the  appellant.  He  received 
the  premium  and  paid  it  over  to  the  com- 
pany. He  received  one-half  of  the  commis- 
sions, and  the  company  ratified  his  acts  by 
accepting  said  application  and  the  informa- 
tion contained  therein.  "Where  one,  without 
objection,  suffers  another  to  do  acts  which 
proceed  upon  the  ground  of  authority  from 
him,  or  by  his  conduct  adopts  and  sanctions 
such  acts  after  they  are  done,  he  virlli  be 
bound,  although  no  previous  authority  exist. 
In  all  respects  as  if  the  requisite  power  had 
been  given  in  the  most  formal  manner.  If 
he  has  Justified  the  belief  of  a  third  party 
that  the  person  assuming  to  be  bla  agent  was 
authorized  to  do  what  was  done,  it  is  no  an- 
swer for  him  to  say  that  no  authority  had 
been  given,  or  that  it  did  not  reach  so  far, 
and  that  the  third  party  had  acted  under  a 
mistaken  conclusion.  He  is  estopped  to  take 
refuge  in  such  a  defense."  Bronson's  Bx'r 
V.  Chappell,  12  Wall.  (U.  S.)  681,  20  L.  Ed. 
436;  Lamberton  y.  Insurance  Co.,  39  Minn. 
129,  39  N.  W.  76,  1  L.  R.  A.  222;  Abraham 
V.  Insurance  Co.  (C.  C.)  40  Fed.  717;  Mo- 
Elroy  V.  British  American  Assurance  Co., 
94  Fed.  990.  36  C.  C.  A.  615.  "An  agent 
who  solicits  the  insurance,  takes  the  applica- 
tion, receives  the  premium,  and  delivers  the 
policy,  may,  in  our  opinion,  by  his  conduct 
or  acts,  bind  bis  company  by  way  of  waiver 
of  a  forfeiture  on  account  of  additional  In- 
surance, In  the  absence  of  knowledge  upon 
the  part  of  the  assured  that  his  powers  in 
this  respect  bad  been  restricted.  This  be- 
ing so,  it  follows  that  the  knowledge  of  the 
agent  under  such  circumstances  is  to  be  im- 
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pnted  to  the  company."  McElroy  v.  British 
American  Assurance  Co.,  94  Fed.  990,  36  C. 
C.  A.  615;  Insurance  Co.  v.  Spiers,  87  Ky. 
285,  8  S.  TV.  453. 

The  case  of  Insurance  Co.  v.  Pearce,  39 
Kan.  396,  18  Pac.  201,  7  Am.  St.  Rep.  557, 
Involved  the  identical  question  contended  for 
here,  and  the  court  says:  "The  company  did 
make  him  (Benis)  its  solicitor,  and  it  must 
be  presumed  that  he  was  given  full  power 
to  take  applications  and  give  such  informa- 
tion to  the  company  as  be  might  obtain  ei- 
ther from  the  applicant  or  from  other  sources. 
For  this  purpose,  at  least,  he  was  the  agent 
of  the  company  with  full  power;  and  if  he 
wrote  down  false  statements  after  he  had 
been  truthfully  informed  by  the  applicant, 
and  after  a  personal  inspection  of  the  prem- 
ises, the  assured  should  not  suffer  for  his 
misrepresentations.  •  •  •  We  are  of  the 
opinion  that  after  the  defendant  had  receiv- 
ed the  premium  of  the  plaintiff  and  isiiued 
him  a  policy  that  It  was  estopped  from  deny- 
ing the  truth  of  the  statement  filled  in  by 
its  own  agent  in  the  application  of  plaintiff. 
The  knowledge  that  Bcals  possessed  was,  for 
the  purposes  of  this  action,  the  knowledge 
of  the  company.  He  was  acting  as  Its  agent, 
and  it  was  his  special  duty  to  ascertain  the 
actual  facts  about  the  risk,  as  the  (»mpany 
made  him  its  agent  for  that  purpose.  •  •  • 
The  current  of  the  later  authorities  seems 
to  be  that  the  agent  who  takes  the  applica- 
tion and  obtains  the  policy  must  be  regard- 
er  for  those  puriwses  as  having  full  power  to 
act  for  and  bind  the  company,  and  after  hav- 
ing received  money  from  the  insured  It  can- 
not be  heard  to  say  that  the  statements  in 
the  application  were  false  when  there  was 
no  fraud  or  attempt  to  deceive  and  misrep- 
resent on  the  part  of  the  assured." 

So  we  think,  in  this  case,  by  accepting  the 
application  from  Tliomas  and  receiving  the 
premium  for  tlie  policy  from  the  respondents 
through  Thomas,  the  company  thereby  made 
Thomas  its  agent  for  the  purpose  of  receiv- 
ing applications  for  insurance,  and  is  bound 
by  his  acts,  and  that  his  knowledge  of  the 
risk  must  be  Imputed  to  the  company.  The 
acts  of  Thomas  clearly  establish  the  fact 
that  he  was  the  agent  of  the  company  in 
accepting  the  application  of  the  respondents 
for  Insurance,  and  that  his  knowledge  of  the 
condition  of  the  risk  Is  the  knowledge  of  the 
cwmpany.  Fidelity  &  Casualty  Co.  v.  Egbert 
55  U.  S.  App.  200,  28  C.  <'.  A.  281,  81  Fed. 
410;  Insurance  Co.  v.  Wilkinson,  13  Wall. 
(U.  S.)  222,  20  L.  Ed.  617;  IMtney  v.  Insur- 
ance Co.,  6r>  N.  Y.  6;  Giddings  v.  Insuratioe 
Co..  iX)  Mo.  272,  2  S.  W.  1.3!);  Germania 
Insurance  Co.  v.  Wingfleid,  57  S.  W.  450, 
22  Ky.  Law  Rep.  455 ;  Manchester  Assur- 
ance Co.  V.  Dowell,  80  S.  W.  207.  25  Ky.  Law 
Rep.  2240;  Continental  Insurance  Co.  v. 
Rucknian.  127  III.  304.  20  N.  E.  77,  11  Am. 
St.  Rep.  121 ;  22  (\vc.  1427 ;  Gibson  v.  Ger- 
niiin-American  Town  JIut.  Ins.  Co.,  85  Mo. 
App.  41;    Beal  v.  Park  Fire  Insurance  Co., 


16  Wis.  257,  82  Am.  Dec.  719 ;  Gish  v.  Insur- 
ance Co.  N.  A.,  10  Okl.  59,  87  Pac.  80i». 

Counsel  for  appellant,  however,  argues  that 
to  recognize  Thomas  as  the  agent  of  the  ap- 
pellant would  do  violence  to  the  conditions  of 
the  policy.  The  argument  of  counsel,  how- 
ever, overlooks  the  fact  that  the  company  in- 
tended, and  did,  In  fact,  waive  these  condi- 
tions by  accepting  an  application  from  one 
who  was  not  authorized  In  writing  as  the 
agent,  and  writing  and  delivering  a  policy 
upon  said  application,  and  receiving  and  re- 
taining the  premium  therefor.  Such  acts  con- 
stitute a  waiver  of  these  provisions,  and  es- 
top the  company  from  contending  that  such 
conditions  have  been  violated.  Wood  v.  In- 
surance Co.,  149  N.  T.  382,  44  N.  E.  80,  52 
Am.  St.  Rep.  733 ;  Robblns  v.  Insurance  Co., 
149  X.  T.  477,  44  N.  E.  159;  Insurance  Co. 
V.  Barle,  33  Mich.  144;  Insurance  Co.  t. 
Spiers,  87  Ky.  285,  8  S.  W.  453;  Insurance 
Co.  V.  Warttemberg,  79  Fed.  245,  24  C.  C.  A. 
547 ;  McElpoy  v.  British  American  Assurance 
Co.,  94  Fed.  990,  36  C.  C.  A.  615.  But  coun- 
sel for  appellant  contends  that  If  the  terms 
and  conditions  of  the  policy  were  satisfactory 
to  the  plaintiffs,  and  they  accepted  it,  there 
was  a  contract  t>etween  the  parties,  but  only 
according  to  the  language  of  the  policy ;  and 
that  if  the  terms  and  conditions  were  not 
satisfactory  to  the  plaintiffs,  and  they  did 
not  accept  it,  there  was  no  contract  of  in- 
surance. If,  however,  they  accepted  the  pol- 
icy, they  accepted  it  entire,  and  could  not  ac- 
cept a  part  and  reject  the  balance.  This 
contention  may  be  conceded,  but  the  terms 
of  the  contract  are  not  to  be  determined  by 
the  policy  alone;  but  the  application  may  be 
considered,  where  an  application  is  taken,  as 
well  as  oral  testimony  received.  If  an  ap- 
plication is  made,  and  contains  certain  an- 
swers to  questions  therein  propounded  and 
the  omission  to  answer  other  questions,  and 
the  policy  Is  written,  based  upon  that  aj)- 
pllcation,  and  is  the  only  information  the  in- 
surer has,  it  becomes  a  part  of  the  contract, 
and  the  insurer  is  bound  by  the  provisions 
and  conditions  of  such  application  to  the 
same  extent  and  with  the  same  effect  as  is 
the  insured  by  the  terms  and  conditions  of 
the  policy ;  and  in  determining  what  the  con- 
tract is  between  the  parties  the  application 
will  be  examined  in  connection  with  the  pol- 
icy, and  the  conditions  and  the  i)rovi3ions  of 
both  construed  together. 

But  there  is  other  and  further  evidence  of 
a  waiver  of  the  conditions  in  said  policy  after 
the  fire  occurred  in  the  efforts  to  adjust  said 
loss,  and  the  correspondence  In  relation  there- 
to. Up  to  the  time  this  action  was  instituted 
the  appellant  herein  treated  the  policy  as  a 
legal  contract,  and  continued  in  an  effort  to 
compromise  and  adjust  the  loss.  Not  only 
that,  but  after  the  company  discovered,  as 
it  now  claims,  that  the  policy  was  void  from 
its  inception,  it  at  no  time  offered  to  return 
the  premium  received  therefor.  Even  after 
this  suit  was  instituted  the  company  did  not 
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brlog  Into  court  or  tender  to  the  respondents 
the  premium.  We  do  not  believe  that  an  In- 
surance company  should  be  permitted  to  re- 
tain the  premium  received  for  a  valid  con- 
tract of  Insurance,  and  at  the  same  time  re- 
pudiate said  contract  and  maintain  that  the 
same  was  not  a  contract  of  insurance.  If  the 
policy  did  not  insure  the  respondents,  and  the 
appellant  was  under  no  obligation  to  pay 
the  respondents  for  any  loss,  then  the  com- 
pany received  and  retained  the  premium  with- 
out rendering  any  consideration  therefor. 
Bven  though  it  be  conceded  that  the  contract 
«f  insurance  was  Invalid  by  reason  of  a 
breach  of  conditions  precedent,  yet  it  was  the 
duty  of  the  company,  upon  its  dlscorerlng 
said  breach,  in  order  to  maintain  its  position 
that  there  was  no  contract,  to  have  returned 
the  premium  received  therefor.  Clement  on 
Fire  Insurance,  428,  and  the  authorities  there 
cited.  McKowen  was  the  adjuster,  and  as 
such  had  authority  to  adjust  and  settle  the 
loss.  To  adjust  an  unliquidated  claim  is  to 
determine  what  is  due ;  to  settle ;  ascertain. 
To  adjust  a  loss  is  to  ascertain  and  deter- 
mine. Machine  Co.  v.  Brower,  88  Iowa,  607, 
55  N.  W.  537 ;  Warder  v.  Robertson,  75  Iowa, 
585,  39  N.  W.  905 ;  Stevens  v.  Insurance  Co., 
69  Iowa,  658,  29  N.  W.  769 ;  Brown  v.  Insur- 
ance Co.,  74  Iowa,  428,  38  N.  W.  135,  7  Am. 
St  Rep.  495;  Searle  v.  Insurance  Co.,  152 
Mass.  263,  25  N.  B.  290;  Insurance  Co.  v. 
Dowdall,  159  111.  179,  42  N.  B.  C06;  Insurance 
Co.  T.  Hayden'B  Adm'r,  90  Ky.  39,  13  S.  W. 
585;  Schlesinger  v.  Columbian  Fire  Insur- 
ance Co.,  37  App.  Div.  531,  56  N.  I.  Supp.  37 ; 
1  Am.  &  Eng.  Euc.  (2d  Ed.)  641 ;  Buthven  v. 
American  Fire  Insurance  Co.,  102  Iowa,  550, 
71  N.  W.  574.  Whatever  knowledge  McKow- 
en obtained  within  the  scope  of  his  authority 
In  adjusting  the  loss  as  to  a  breach  of  condi- 
tions precedent  was  the  knowledge  of  the 
company,  and  the  knowledge  thus  obtained 
that  the  plaintiffs  were  not  the  unconditional 
owners  in  fee  of  the  property,  and  that  such 
property  was  incumbered,  will  be  Imputed  to 
the  company,  and  a  recognition  on  its  part 
of  the  validity  of  the  contract  of  Insurance 
after  such  knowledge  is  obtained,  and  a  re- 
tention of  the  premium  without  offer  to  re- 
turn it,  amounts  to  a  waiver  of  such  breach 
of  condition. 

It  is  also  claimed  by  counsel  for  respond- 
ents that  under  the  provisions  of  the  policy 
a  waiver  to  be  effectual  must  be  Indorsed  in 
writing  upon  the  policy  by  an  agent  who  had 
the  authority  to  do  so,  and,  as  the  waiver 
was  not  so  indorsed  in  this  case,  none  can 
be  shown.  This  provision  was  inserted  In 
the  policy  by  the  company  as  one  of  many 
conditions  required  by  the  company,  and,  like 
any  other  condition,  can  be  waived  or  chang- 
ed by  the  company  and  the  insured.  Mc- 
Elroy  V.  British  American  Assurance  Co.,  94 
Fed.  990,  86  C.  C.  A.  615.  As  was  said  in 
the  case  of  Lamberton  v.  Insurance  Co.,  39 
Minn.  120,  39  N.  W.  76,  1  L.  R.  A.  222:  "A 
contracting   party   cannot   so   tie   his   own 


hands,  so  restrict  his  own  legal  capacity  for 
future  action,  that  he  has  not  the  power,  even 
with  the  assent  of  the  other  party,  to  bind 
or  obligate  himself  by  his  further  action  or 
agreement  contrary  to  the  terms  of  the  writ- 
ten contract."  In  the  case  of  Famum  v. 
Phoenix  Insurance  Co.,  83  Cal.  246,  23  Pac. 
869,  17  Am.  St.  Rep.  233,  the  court  says:  "It 
is  also  well  settled  that  an  insurance  company 
cannot  so  limit  its  capacity  to  contract  by 
general  stipulations  against  waiver  of  condi- 
tions, or  that  its  contracts  or  waivers  must 
be  in  writing,  that  it  cannot  by  its  own  agents 
make  an  oral  contract  or  an  oral  waiver  not 
forbidden  by  the  statute  of  frauds."  Robin- 
son V.  Berkey,  100  Iowa,  136,  69  N.  W.  484, 
62  Am.  St.  Rep.  649;  Peterson  v.  Machine 
Co.,  97  Iowa,  148,  66  N.  W.  96,  59  Am.  Bt 
Rep.  399 ;  Osborne  &  Co.  v.  Backer,  81  Iowa, 
875,  47  N.  W.  70;  Reiner  v.  Insurance  Co., 
74  Wis.  89,  42  N.  W.  208;  Dick  V.  Insurance 
Co.,  92  Wis.  46,  65  N.  W.  742 ;  Insurance  Co. 
▼.  Earle,  33  Mich.  143;  Berry  v.  Insurance 
Co.,  132  N.  T.  49,  30  N.  E.  254,  28  Am.  St. 
Rep.  548;  Insurance  Co.  t.  Bowdre,  67  Miss. 
620,  7  South.  596,  19  Am.  St  Rep.  326.  We 
think  this  doctrine  is  supported,  not  only  by 
the  authorities,  but  by  reason.  If  a  company 
can  waive  the  conditions  In  a  written  policy 
as  to  the  warranties.  It  would  seem  to  follow 
that  It  could  also  waive  a  condition  requir- 
ing such  waiver  to  be  Indorsed  upon  the 
policy  In  writing.  This  provision  as  to  re- 
quiring a  waiver  to  be  indorsed  on  the  policy 
In  writing  is  a  condition  for  the  benefit  of 
the  company,  and  we  think  there  can  be  no 
doubt  that  a  party  to  a  contract  may  waive  a 
stipulation  or  condition  made  in  its  favor. 
Ruthven  v.  American  Fire  Insurance  Co.,  102 
Iowa,  550,  71  N.  W.  574;  Orient  Insurance 
Co.  v.  McKnIght  197  111.  190,  64  N.  B.  339; 
Benjamin  v.  Palatine  Insurance  Co.,  80  App. 
DIv.  260,  80  N.  X.  Supp.  256;  Thompson  v. 
Trader's  Insurance  Co.,  169  Mo.  12,  68  S.  W. 
889;  Clement  on  Fire  Insurance,  416;  Home 
Mut  Ins.  Co.  T.  Nichols  (Tex.  Civ.  App.)  72  S. 
W.  440. 

The  case  of  Iverson  v.  Metropolitan  Life 
Insurance  Co.  (Cal.)  91  Paa  609,  and  many 
cases  cited  and  relied  upon  by  appellant,  are 
clearly  distinguishable  from  the  case  under 
consideration.  In  that  case  the  applicant 
made  a  false  answer.  In  the  case  at  bar  such 
Is  not  the  case.  In  that  case  the  soliciting 
agent  knew  the  answer  was  false,  and  that 
the  answer  covered  up  such  falsity,  and  gave 
no  information  to  the  company  that  it  was 
false.  The  very  reverse  is  true  in  this  case. 
In  that  case  the  answer  was  full  and  com- 
plete. In  this  case  one  answer  Is  meaningless 
and  the  other  inquiry  not  answered.  In  that 
case  the  company  acted  on  the  truth  of  the 
answer.  In  this  case  the  company  knew  the 
questions  were  not  answered.  In  that  case 
the  applicant  warranted  that,  if  any  answer 
be  false,  the  policy  would  be  void.  Not  so 
here.  The  company  wrote  the  policy  with 
full  information  before  it.    In  that  case  the 
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court  held  that  mere  knowledge  of  the  agent 
would  not  bind  the  company  and  did  not 
amount  to  a  waiver.  Here  we  bare  knowl- 
edge and  acts  of  the  company  clearly  showing 
the  waiver.  In  that  case  to  have  sustained 
the  contention  of  waiver  would  have  beoi  a 
fraud  upon  the  company.  In  this  case  to  re- 
pudiate the  acts  constituting  a  waiver  would 
be  a  fraud  upon  the  insured.  This  class  of 
cases  is  clearly  distinguishable,  both  upon 
the  facts  and  principle,  from  the  case  at  bar. 
The  discussion  herein  necessarily  Includes  the 
right  to  Introduce  oral  testimony  to  prove  a 
waiver.  Instirance  Co.  v.  Norwood,  69  Fed. 
71,  16  O.  0.  A.  136 ;  Association  v.  Wickman, 
141  U.  S.  664,  12  Sup.  Ct.  84,  35  L.  Ed.  860; 
Insurance  Co.  v.  Pearce,  39  Kan.  896, 18  Pac. 
291,  7  Am.  St  Bep.  557;  Pecbner  v.  Insur- 
ance Co.,  65  N.  Y.  195. 

We  have  carefully  considered  this  case,  and 
believe  that  this  discussion  disposes  of  all 
questions  presented  by  the  appeal,  except 
such  as  were  considered  and  finally  decided  in 
the  former  appeal  in  this  case. 

We  find  no  error  in  the  record,  and  the 
Judgment  is  affirmed;  costs  awarded  to  re- 
spondents. 

AIIiSHIB,  C.  J.,  concurs.  SULLIVAN,  J., 
did  not  sit  at  the  bearing. 


HAMILTON  V.  SMABT,  Judge. 
(Supreme  Court  of  Kansas.    May  9,  1908.) 

Mandamits  —  When  Pbopeb  —  Otheb  Ade- 
quate Remedy. 

Mandamus  not  lying  vrbea  an  effective  rem- 
edy may  be  had  in  a  proceeding  in  error,  it  will 
not  lie  against  a  district  judge  to  correct  any  er- 
ror in  refusing  a  change  of  venue. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  33,  Mandamus,  {  9.] 

Original  mandamus  proceeding  by  Mary 
Alice  Hamilton  against  C.  A.  Smart  Writ 
denied. 

W.  J.  Costlgan  and  Gamble  4  Taylor,  for 
plaintiff.    F.  M.  Harris,  for  defendant 

PBB  CUBIAM.  In  an  action  brought  by 
Mary  Alice  Hamilton  against  the  city  of 
Ottawa  she  moved  for  a  change  of  venue 
upon  the  ground  that  the  district  judge  was 
disqualified  by  reason  of  being  a  resident  and 
a  taxpayer  of  the  city.  The  motion  was  de- 
nied, and  thereupon  the  plaintiff  applied  to 
this  court  for  a  writ  of  mandamus  to  compel 
that  court  to  grant  a  change  of  venue.  She 
insists  that  the  district  court  committed  error 
in  denying  her  application  for  a  change  of 
venue.  It  is  plausibly  argued  by  counsel  for 
defendant  that  ownership  of  property  and 
residence  within  a  city  does  not  constitute 
such  an  Interest  as  disqualifies  a  judge ;  but 
however  that  may  be,  if  an  error  was  com- 
mitted In  refusing  a  change  of  venue,  it 
may  be  corrected  in  an  ordinary  appellate 
proceeding.     The  extraordinary  remedy   of 


mandamus  cannot  be  employed,  when  an  ef- 
fective remedy  may  be  had  In  a  proceeding  In 
error.     Mason  v.  Grubel,  64  Kan.  835,  68 
Pac.  660. 
The  writ  will  be  denied. 


WILKS  V.  DE  HART. 
(Supreme  Court  of  Kansas.     May  9,  1908.) 

Taxation  —  Tax  Deeds  —  Assionhbnt  or 

County's  Intebest — Amount. 

A  tax  deed  is  void  on  its  face  where  it 
shows  that  the  county's  interest  has  been  as- 
signed for  37  cents  less  than  the  amount  neces- 
sary to  redeem. 

[Ed.  Note. — For  csrps  in  i>oint  see  Ckmt.  Dig. 
vol.  45,  Taxation,  S  1514.] 

Error  from  District  Court,  Clark  County; 
Gordon  L.  Fluley,  Judge. 

Action  between  J.  E.  Wilks  and  a  E.  De 
Hart  From  the  judgment  Wilks  brings  er- 
ror.   Affirmed. 

L.  M.  Day,  for  plaintiff  In  error.  Francta 
Price,  for  defendant  In  error. 

PER  CURIAM.  The  court  rightly  held  the 
tax  deed  void  on  Its  face.  The  Interest  of 
the  county  was  assigned  for  37  cents  less  than 
tbe  amount  necessary  to  redeem.  The  stat- 
ute authorizes  an  assignment  for  the  amount 
necessary  to  redeem,  and  limits  tlie  authority 
of  the  officers.  They  had  no  authority  to 
assign  for  a  less  sum.  Noble  v.  Cain,  22  Kan. 
493;  Douglass  v.  Lowell,  60  Kan.  239,  56 
Pac  13;  Manker  v.  Pe<*,  71  Kan.  865,  81 
Pac.  171.  There  was  no  error  in  refusing  to 
permit  the  county  treasurer  to  explain  that 
he  made  an  error  in  computation.  If  such 
evidence  were  admissible  for  any  purpose, 
which  is  doubtful,  it  would  only  emphasize 
the  fact  that  the  assignment  was  made  for  a 
sum  less  than  the  law  authorized. 

Judgment  affirmed. 


RUSH  y.  LEWIS  AND  CLARK  COUNTY 

et  al. 
(Supreme  Court  of  Montana.    May  25,  1908.) 

1.  Taxation— Tax  Saxe— Deeds  —  Constbuo- 
TioN— Recitals. 

Where  a  statute  prohibits  a  county  from  be- 
coming a  competitive  bidder  at  a  tax  sale,  a 
statement  in  a  deed  conveying  land  sold  for  taxes 
to  a  county  that  the  land  was  offered  for  sale 
"in  accordance  with  law,"  being  merely  the 
statement  of  a  conclusion  of  law,  can  impart  no 
validity  to  a  deod,  in  the  face  of  plain  recitals 
therein  to  the  effect  that  the  property  was  sold 
at  public  auction,  at  which  the  county  was  a 
bidder. 

2.  Same. 

Where  a  county  becomes  a  purchaser  of 
property  at  a  tax  sale  because  there  are  no  cash 
purchasers,  the  certificate  of  sale,  as  well  as  the 
deed,  should  show  that  there  was  no  purchaser 
in  good  faith  for  tbe  property  on  the  first  day 
the  property  was  offered  for  sale,  and  that  when 
the  property  was  thereafter  offered,  there  was 
no  purchaser  in  good  faith  for  the  same,  and 
that  the  whole  amount  of  the  property  assessed 
was  struck  off  to  the  county  as  a  purchaser,  and 
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should  otherwise  tnthfally  state  the  facts ;  and 
hence  a  tax  deed  to  a  county,  which  did  not  set 
out  the  facts  showing  why  the  sale  was  made 
to  the  county,  and  not  to  an  individual  purchaser, 
was  insufficient,  though  it  recited  the  matters  re- 
(luired  by  law  to  be  recited  in  a  tax  deed  to  an 
individual. 

On  rehearing.    Affirmed. 

For  former  opinion,  see  93  Pac.  943. 

McConnell  ft  McConnell,  Albert  J.  Galen, 
Atty.  Gen.,  and  E.  M.  Hall,  Asat.  Atty.  Gen., 
for  appellants.  Massena  Bullard  and  Edward 
Iloraky,  for  respondent. 

WINSTON,  District  Judge.  A  Rehearing 
was  granted  herein,  on  the  appdlants'  mo- 
tion upon  the  questions:  What  significance, 
If  any,  should  be  given  to  the  recitals  In  the 
tax  deeds  touching  the  method  by  which  the 
county  of  Lewis  and  Clark  obtained  title  to 
the  lands  In  controversy?  Are  these  recitals 
surplusage  or  not? 

Counsel  for  appellants  contend  that  the 
deeds  do  not  affirmatively  show  that  the 
county  was  a  competitive  bidder,  because 
they  show  that  the  county  took  all  the  lands 
for  the  taxes;  and  the  statement  in  the 
deeds  "that  at  said  auction  Lewis  and  Clark 
county  was  the  bidder  who  was  willing  to 
take  the  least  quantity  or  smallest  portion 
of  said  land  and  pay  the  taxes,"  etc.,  as  well 
as  the  statement  that  the  land  "was  by  said 
county  treasurer  aforesaid,  on  the  25th  day 
of  January,  1901,  in  accordance  with  law, 
to  pay  said  taxes,  charges  and  costs  delin- 
quent as  aforesaid,  offered  at  public  auction 
to  front  of  the  county  treasurer's  office," 
show  affirmatively  that  there  was  no  other 
bidder  for  said  lands,  and  therefore  no  com- 
petitive bidding ;  and  that  the  recitals  In  the 
deeds  as  to  the  method  by  which  the  county 
of  Lewis  a»d  Clark  obtained  title  to  the  lands 
to  controversy  are  not  necessary  to  the  valid- 
ity of  the  deeds,  and  should  be  treated  as 
surplusage.  Appellants  further  contend  that 
the  presumptions  "that  official  duty  has  been 
regularly  performed"  and  "that  the  law  has 
been  obeyed"  prevail,  until  they  are  over- 
come by  competent  evidence,  and  that  there 
Is  nothing  In  the  deeds  to  overcome  these 
presumptions.  We  cannot  sustain  this  con- 
tention, In  the  light  of  the  recitals  in  the 
deeds.  The  statement  In  the  deeds  that  the 
land  was  offered  "In  accordance  with  law" 
Is  merely  a  statement  of  a  conclusion  of  law, 
and  can  impart  no  validity  to  the  deeds,  es- 
pecially In  the  face  of  the  plain  recitals  in 
the  deeds  to  the  effect  that  the  property  was 
sold  at  public  auction,  and  the  county  of 
Lewis  and  Clark  was  a  bidder  at  such  auc- 
tion. 

It  is  contended  by  appellants  that,  so  long 
as  a  tax  deed  to  a  county  recites  the  matters 
required  by  law  to  be  recited  in  a  tax  deed  to 
an  individual,  and  does  not  affirmatively  show 
that  the  statute,  to  respect  to  the  county  as  a 
bidder,  was  not  complied  with.  It  Is  a  valid 
deed.  But,  as  has  been  heretofore  said,  the 
deeds  to  question  show  that  the  statute  was 


not  complied  with.  While  the  statute  pro- 
vides no  set  form  of  deed  for  either  a  cash 
purchaser  or  a  county.  It  is  apparent  that 
It  was  the  totentlon  of  the  Legislature  that, 
in  the  case  of  both  the  cash  purchaser  and 
the  county,  the  truth  of  the  transaction 
should  be  shown.  As  was  said  in  the  case 
of  Dyke  v.  Whyte,  17  Colo.  296,  29  Pac.  128: 
"The  difference  between  the  rights  and  privi- 
leges of  a  cash  purchaser  and  the  duties  of 
the  treasurer,  as  a  bidder  for  the  county  at  a 
tax  sale  under  the  statute,  is  quite  manifest. 
The  treasurer  is  authorized  to  sell  for  cash 
only  80  much  of  each  parcel  of  land  as  shall 
be  sufficient  to  pay  the  taxes  and  charges 
thereon,  including  all  costs  and  penalties; 
but  when  it  shall  become  the  treasurer's  duty 
to  bid  off  any  parcel  of  land  for  the  county, 
he  is  authorized  to  bid  off  the  whole  parcel 
for  the  amount  of  the  taxes,  interests,  and 
costs  thereon.  The  cash  purchaser  may  buy 
the  first  time  the  land  Is  offered  for  sale; 
but  the  treasurer  cannot  lawfully  bid  off 
the  property  for  the  county  on  the  first  day 
it  is  offered.  The  land  must  be  offered  with- 
out any  bidder  on  the  first  day,  and  re-offer- 
ed on  the  succeeding  day  or  days  without 
any  bidder  therefor,  and  until  the  treasurer 
becomes  satisfied  that  the  same  cannot  be 
sold  at  such  sale,  before  it  can  be  lawfully 
bid  off  by  the  treasurer  for  the  county.  The 
statute  will  not  uphold  a  county  to  taktog 
the  whole  of  any  parcel  of  land  for  the  non- 
payment of  the  delinquent  taxes  thereon,  ex- 
cept to  a  case  where,  after  allowing  full  op- 
portunity to  cash  purchasers,  the  amount  of 
the  taxes  and  other  charges  cannot  be  real- 
ized. A  cash  purchaser  may  be  satisfied  to 
take  a  part  of  the  land  for  the  amount  of  the 
taxes  and  charges.  The  law  does  not  vran- 
tonly  allow  the  whole  of  a  debtor's  estate 
to  be  sacrificed  when  a  part  may  suffice. 
*  *  *  The  form  prescribed  for  cash  pur- 
chases was  doubtless  deemed  a  sufficient  and 
appropriate  guide,  to  be  substantially  fol- 
lowed as  far  as  Its  terms  are  applicable  to 
the  county  as  a  bidder,  attd  to  be  varied  only 
so  far  as  may  be  necessary  to  show  the  truth 
of  the  transaction  in  substance.  If  such 
deed  were  to  contain  recitals  showtog  tliat 
the  terms  of  the  statute,  to  respect  to  the 
county  as  a  bidder  or  otherwise,  were  not 
complied  with,  it  would  not  be  a  valid  deed." 
The  provlslous  of  our  Code  respecttog  the 
sale  of  property  for  delinquent  taxes  are  very 
general  in  their  terms,  and  apply  primarily 
to  sales  to  cash  purchasers;  but,  as  said 
above  by  the  Colorado  court,  they  were  doubt- 
less deemed  sufficient,  by  the  Legislature,  to 
furnish  a  guide  to  case  property  should  be 
struck  off  to  the  county,  and  it  was  no  doubt 
taken  for  granted  that  in  such  cases  the 
treasurer  would  so  vary  the  form  of  the  cer- 
tificate and  deed  as  to  make  them  state  the 
facts  as  they  actually  existed.  So,  where 
a  county  becomes  the  purchaser  of  propertj- 
at  a  tax  sale  because  there  are  no  cash  pur- 
chasers, the  certificate  of  sale,  as  well  as  the 


Digitized  by 


Lioogle 


838 


95  PACIFIC  HEPORTE& 


(Mont. 


dped,  should  show  that  there  was  no  par- 
ohaser  In  good  faith  for  the  property  on  the 
first  day  that  the  property  was  offered  for 
sale,  and  that,  when  the  property  was  there- 
after offered  for  sale,  there  was  no  purchaser 
In  good  faith  for  the  same,  and  that  the 
whole  amount  of  the  property  assessed  was 
struck  off  to  the  county  as  a  purchaser,  and 
should  otherwise  trutlifuUy  state  the  facts. 

For  the  reasons  set  forth  In  the  former 
opinion  of  the  court,  and  for  the  reasons 
herein  stated,  we  adhere  to  our  former  de- 
cision. 

BRANTLY,  C.  J.,  and  IIOLLOWAY,  J., 
concur. 


HELENA  WATERWORKS  CO.  t.  SETTLES, 
Treasurer. 

(Supreme  Court  of  Montana.     May  18,   1008.) 

Taxation— Wateb  Rights— Place  of  Taxa- 
tion—Statutes— "Pbopebtt"— "Real  Es- 
tate"—"I'F.BSONAL  PbOPEBTT"— "IMPBOVE- 
MENTs"— "Wateb  Right." 

A  "water  right"  is  the  legal  right  to  the 
use  of  any  unappropriated  water  o£  any  natural 
stream,  water  course,  or  source  of  supply,  and 
exists  only  in  contemplation  of  law,  and  is  for 
purposes  of  taxation  "i)ersonal  property,"  with- 
in Const,  art.  12,  $  1".  and  Pol.  Code.  l-SO."),  §{ 
16,  SOSO,  defining  "property"  as  including  mon- 
ey, franchises,  and  other  things  capable  of  pri- 
vate ownership,  and  defining  "real  estate"  as  in- 
cluding the  possession  or  ownership  of  land, 
mines,  minerals,  and  quarries,  and  "improve- 
ments" ns  incUidinR  nil  buildings,  structures, 
etc.,  and  "personal  property"  as  including  every- 
thing which  is  the  subject  of  ownership,  not  in- 
cluded within  real  estate  or  improvements,  so 
that  under  section  371(5,  providing  that  the  per- 
sonal property  and  franchises  of  water  com- 
panies must  be  assessed  in  the  district  where  the 
principal  works  arc  located,  a  water  company 
owning  a  water  right  without  the  limits  of  a 
school  district  and  conveying  water  by  pipe  lines 
into  the  district,  where  it  is  distributed  to  the 
inhabitants  thereof,  is  properly  assessed  in  the 
district :  that  being  the  place  of  business  and 
principal  works  of  the  company. 

[E<i.  Note. — For  cas"s  in  point,  see  Cent.  Dig. 
vol.  45,  Taxation,  §  420. 

For  other  definitions,  see  Words  and  Phrases, 
vol.  4,  pp.  :i4rn,  .•U.nO;  vol.  8,  pp.  7fiS2,  7(>S:i; 
vol.  G.  pp.  .'V.4G,  .">:!."8:  vol.  8,  p.  77.");!;  vol.  (>, 
pp.  ."ViO.'J,  .')728;  vol.  .*«.  pp.  77(18,  7770;  vol.  7, 
p.  5037;  vol.  8,  pp.  7778,  7770;  vol.  8,  p.  7415.] 

Api)eal  from  District  Court,  Lewis  and 
Clark  County;    Thos.  C.  Bach,  Judge. 

Action  by  the  Helena  Waterworks  Com- 
pany against  W.  M.  0.  Settles,  treasurer  of 
I^ewls  and  Clark  county.  From  n  Judgment 
against  plaintiff  rendered  after  sustaining 
a  general  demurrer  to  the  complaint,  it  ap- 
peals.    AHinned. 

M.  S.  Gunn,  for  ap])ellant.  Albert  J.  Gal- 
en, Atty.  Gcu..  and  E.  M.  Hall,  Asst.  Atty. 
Gen.,  for  respondent. 

HOLliOWAY,  J.  This  action  was  brought 
by  the  Helena  Waterworks  Company  to  re- 
cover c<>rtain  money  paid  under  jtrotest  to 
the   county    treasurer  of   Lewis   and   Cliixk 


county  for  taxes  assessed  upon  property  of 
the  company  for  the  year  10<K!.  The  water 
company  is  the  owner  of  a  water  right  of 
5."»0  Inches  in  Ten-Mile  creek.  The  water  Is 
diverted  from  the  creek  at  a  point  without 
the  limits  of  s<'hool  district  No.  1,  and  tlK-n 
conveyed  by  pl|ie  lines  into  the  city  of  Hele- 
na and  Into  school  district  No.  1.  where  It 
is  distributwl  to  the  city  and  its  inhabitants 
for  use;  in  other  words,  the  company  owns 
and  oi>erates  a  waterworks  system  in  the 
city  of  Helena  by  bringing  this  water  from 
Ten-Mile  creoK  Into  the  city  and  distributing 
it  for  use.  For  the  year  1006  this  water  right 
was  assessed  as  proi)erty  of  the  company 
subject  to  ta.\atlon  within  school  district  No. 
1.  Relief  was  sought  from  the  board  of  equal- 
ization, but  the  relief  refused,  and  the  tax- 
es paid  under  protest.  To  a  complaint  set- 
ting forth  these  facts  much  more  in  de- 
tali  a  general  demurrer  was  Interposed  by 
the  county  and  sustained  by  the  court,  and 
plaintiff,  electing  to  stand  upon  its  complaint, 
suffered  Judgment  to  be  taken  against  it,  and 
from  that  judgment  this  apjieal  is  pro8e<-ute<l. 
Oiil,v  one  que.stiou  is  presented  for  deter- 
mination, viz.:  Was  plaintiff's  water  right 
"l)roperty"  subject  to  taxation  within  school 
district  No.  1  for  the  year  1000?  It  appears 
that  school  district  No.  1  includes  all  of  the 
city  of  Helena  and  some  additional  terri- 
tory. In  our  view  of  the  case  this  question 
is  to  be  resolved  by  reference  to  our  Politi- 
cal Code.  We  need  not  enter  Into  any  dis- 
cussion of  the  particular  characteristics  of  a 
water  right,  or  determine  whether  a  water 
right  of  the  ctiaracter  of  this  one  under 
consideration  is  an  easement  in  gross,  or 
otherwise  an  incorporeal  hereditament;  for 
while  our  Political  Code  of  1805  In  section 
IG  gives  general  definitions  of  the  terms 
"property,"  "real  property,"  and  "personal 
property,"  the  same  Code,  by  section  3«8t>. 
classifies  every  six-cles  of  property  for  the 
puriwse  of  taxation,  and  we  are  limited  by 
this  classification  In  determining  how  this 
proiierty  should  be  assessed.  Section  3tiM<) 
above  provides  that  the  term  "projwrty"  shall 
include  moneys,  credits,  bonds,  stocks,  fran- 
chises, and  all  other  matters  and  things, 
real,  personal,  and  mixed,  capable  of  private 
ownership,  and  this  is  the  definition  given 
In  the  Constitution.  Article  12,  8  17.  The 
.same  section  of  the  Code  provides  that  "real 
estate"  shall  Include  the  po.ssession  or  owner- 
ship of,  or  claim  or  right  to,  land;  also 
mines,  minerals,  and  quarrli^s;  also  all  tim- 
ber belonging  to  individuals  or  corporations 
growing  or  being  on  lands  of  the  United 
States,  and  all  rights  and  privileges  ai>|)er- 
tainiug  thereto.  The  term  "improvements" 
includes  all  buildings,  structures,  fixtures. 
fences,  and  Improvements  ere<'ted  upon  or 
aflixed  to  the  land.  "Personal  property" 
includes  everything  which  is  subject  to  owner- 
ship and  not  iucluded  within  the  meaning  of 
"real  estate"  or  "improvements."  We  are 
furnished  here  this  classification  which  corn- 
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prebendf  erery  Bped«i  of  property,  and  by 
process  of  elimination  we  may  readily  ascer- 
tain within  which  of  the  classes  the  particu- 
lar property  nuder  consideration  falls. 

In  this  state  a  water  right  Is  the  legal  right 
"to  the  use  of  any  unappropriated  water  of 
any  natural  streamj  water  course,  spring, 
dry  coulee,  or  other  natural  source  of  supply, 
and  of  any  running  water  flowing  In  the 
Btreams,  rivers,  canyons,  and  ravines  of  this 
state."  Necessarily  this  right  Is  a  wholly  in- 
tangible thing,  a  mere  creature  of  the  mind, 
whioh  exists  only  in  comtemplatlon  of  law. 
It  Is  not  a  right  or  claim  to  land ;  neither  is 
it  the  possession  or  ownership  of  land.  It 
cannot  be  comprehended  within  the  meaning 
of  mines,  minerals,  quarries,  or  timber  t>e- 
longlng  to  private  owners  and  growing  on 
public  land,  or  a  right  or  privilege  appertain- 
ing thereto.  Neither  can  it  come  within  the 
meaning  of  the  term  "improvements."  It 
must  of  necessity,  therefore,  for  the  purposes 
of  taxation,  be  personal  property  belonging 
to  this  corporation,  whose  place  of  business 
and  principal  works  are  in  the  city  of  Helena 
and  within  school  district  No.  1.  This  being 
BO,  it  wa«  properly  assessed  as  property  sub- 
ject to  taxation  within  school  district  No.  1; 
for  section  8716  of  the  Political  Code  pro- 
vides: "The  personal  property  and  fran- 
chises of  gas  and  water  companies  must  be 
listed  and  assessed  In  the  county,  town  or  dis- 
trict where  the  principal  works  are  located." 

The  judgment  is  affirmed. 

Affirmed. 

BRANTLT,  Q  J.,  and  WINSTON,  District 
Judge,  concur. 


(ST  Mont  Ul) 

LINDSAY  V.  KROEGER  et  al. 
(Supreme  Coart  of  Montana.     May  18,  1008.) 

1.  CoNTBACTS— Fraud— Defense— A VAiLABU.- 

IIT. 

A  contract  admittedly  valid  on  its  face  can- 
not be  avoided  by  a  party  thereto  on  tlie  ground 
of  fraud,  except  by  alieRation  and  proof  of  facts 
showing  that  be  was  misled,  to  hia  prejudice. 

[Ed.  Note.— For  cases  m  point,  see  Cent  Dig, 
vol.  11,  Contracts,  {  424.] 

2.  TBiAif— Evidence— iNSTBUcmoNfl. 

Where,  in  an  action  for  breach  of  contract 
to  convey  real  estate,  the  evidence  showed  that 
defendant  employed  a  broker  to  procure  a  pur- 
chaser, that  the  broker  procured  plaintiff,  who 
contracted  to  purchase  the  premises,  that 
throughout  the  purchaser  dealt  with  the  broker 
as  the  agent  of  defendant,  and  tendered  ail  pay- 
ments to  him  as  such,  the  court  properly  charged 
that  plaintieC  did  not  authorize  the  broker  to  act 
as  her  agent. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  46,  Trial,  H  596-612.] 

t.  Saue. 

Where,  in  an  action  for  breach  of  contract 
to  convey  real  estate,  the  only  triable  issue  pre- 
sented by  the  pleadings  was  whether  defendant 
signed  the  contract  with  a  full  understanding  of 
Us  terms,  or  whether  be  signed  it  relying  on 
false  representations  of  the  facts,  and  it  ap- 
peared that  the  contract  was  signed  by  both  par- 
ties, the  refusal  to  charge  that  a  proposal  may 
be  revoked  at  any  time  tiefore  its  acceptance  is 


oommnnicated  to  tlM  proposer,  but  not  after- 
wards, was  proper. 

[Ed.  Note.— For  cases  in  point,  see  Cent,  Dig. 
vol.  46,  Trial,  §{  587-596.] 

Appeal  from  District  Court,  Silver  Bow 
CJounty ;  J.  J.  Lyndi,  Judge. 

Action  by  Cora  "L.  Lindsay  against  Lavina 
R.  &oeger  and  another.  From  a  judgment 
for  plaintiff  against  defendant  Henry  0. 
Kroeger,  be  appeals.    Affirmed. 

Mackel  &  Meyer,  for  appellant  Maury  & 
Hogevoll  and  John  Lindsay,  for  respondents. 

BRANTLY,  0.  J.  This  action  was  brought 
to  recover  damages  for  a  breach  by  the  de- 
fendants, husband  and  wife,  of  a  contract  al- 
leged to  have  been  made  by  them  to  convey 
to  plaintiff  certain  real  estate  situate  in  Sliver 
Bow  county,  described  as  lot  numbered  26,  in 
block  numbered  2,  in  Columbia  addition  to  the 
city  of  Butte.  Defendants  owned  the  property 
jointly.  It  appears  that  some  time  early  in 
the  year  1906  Henry  O.  Kroeger  had  listed 
It  for  sale  with  C.  S.  Passmore,  doing  busi- 
ness under  the  name  of  Passmore  &  Co.,  to 
be  sold  at  the  price  of  $6,000,  the  defendants 
to  pay  a  stipulated  commission  of  five  per 
cent  On  March  24,  1906,  John  Lindsay,  the 
husband  of  plalntiflf,  having  noticed  that  the 
property  was  for  sale,  made  to  Passmore,  on 
plaintiff's  bebalf,  an  offer  for  it  of  $5,750, 
$2,000  to  be  paid  in  cash,  and  the  balance, 
■with  Interest  at  8  per  cent,  per  annum,  to  be 
paid  on  or  before  the  expiration  of  60  days 
from  the  completion  of  the  contract,  the  deed 
to  be  put  In  escrow  with  Passmore  for  deliv- 
ery upon  full  payment  He  further  agreed 
that  the  plaintiff  would  take  a  transfer  of  the 
policy  of  insurance  then  covering  the  build- 
ings upon  the  lot,  and  pay  a  pro  rata  propor- 
tion of  the  premium.  Possession  of  the  prop- 
erty was  to  be  given  on  or  before  April  Ist. 
This  offer  was  communicated  to  defendant 
Lavina  B.  Kroeger,  her  husband  then  being 
out  of  the  city,  and  was  accepted  by  her.  To 
bind  the  agreement  a  payment  of  $100  was 
thereupon  made  to  Passmore,  who  was,  under 
his  contract  with  defendants,  authorized  to 
receive  and  receipt  for  payment  On  March 
27th,  Henry  C.  Kroeger,  having  returned  to 
the  city,  went  to  the  office  of  Passmore  &  Co., 
and,  after  being  told  of  the  terms  of  sale  and 
after  consulting  with  his  wife  by  telephone, 
signed  a  deed  to  the  property  and  an  escrow 
agreement  the  substance  of  which  has  been 
stated  above.  It  was  then  understood  that 
Passmore  would  take  the  deed  and  agreement 
to  the  home  of  defendants  that  evening  for 
signature  by  the  wife,  whereupon  Passmore 
was  to  keep  them  until  final  payment  He 
went  to  the  home  of  the  defendants,  tendered 
to  Lavina  R.  Kroeger  the  $100  already  paid, 
and  requested  her  to  sign  the  deed  and  the 
agreement  She  refused  to  sign.  Insisting  that 
the  whole  amount  of  $2,000  should  first  be 
I»ld  her.  On  the  following  day  the  defend- 
ants went  to  the  office  of  Passmore  &  Co.,  aa 
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Passmore  supposed,  for  the  purpose  of  attach- 
ing the  signature  of  lATina  R.  Kroeger  and 
receiving  the  $2,000  payment  The  wife  asked 
to  see  the  deed,  and,  npon  getting  xKissesslon 
of  It,  refused  to  give  it  up  and  took  It  away. 
In  the  meantime  i^alntlff,  through  her  hus- 
band, had  made  the  cash  payment  of  |2,000, 
and  plaintiff  had  signed  the  agreement  This 
amount,  less  his  commissions,  Passmore  that 
day  ottered  to  the  defendants,  who  refused  to 
receive  It  The  deed  had  not  been  acknowl- 
edged by  Henry  C.  Kroeger.  At  this  time 
there  was  a  warm  controversy  between  Pass- 
more  and  Lavina  R.  Kroeger  as  to  whether 
she  had  authorized  him,  Passmore,  to  sell 
upon  the  conditions  named  In  the  agreement, 
or  whether  the  whole  purchase  price  of  $5,750 
was  to  be  paid  In  cash.  She  Insisted  that  It 
was  all  to  be  paid  in  cash,  and  assigned  his 
failure  to  produce  the  whole  amount  of  the 
purchase  price  as  her  reason  for  not  complet- 
ing the  arrangement  The  altercation  result- 
ed in  an  action  afterwards  by  her  against 
Passmore  for  false  imprisonment.     Kroeger 

v.  Passmore,  36  Mont ,  93  Pac.  805.    Heury 

C.  Kroeger  did  not  at  that  time  question  the 
fact  that  he  had  signed  the  deed  and  escrow 
agreement  with  a  full  understanding  of  the 
terms  of  the  contract  as  stated  by  Passmore. 
A  few  days  afterwards  Henry  C.  Kroeger 
notified  John  Lindsay  that  he  and  his  wife 
would  complete  the  contract  If  plaintiff  would 
agree  to  pay  $6,000,  but,  In  case  she  did  not 
they  would  consider  the  negotiations  at  au 
end.  This  offer  was  declined ;  Lindsay  stating 
at  the  time  that  he  would  hold  him  respon- 
sible upon  his  agreement.  Within  a  few  days, 
and  long  before  the  expiration  of  the  GO  days 
allowed  for  the  deferred  payment  plaintiff 
paid  or  offered  to  defendants  the  full  amount 
of  $5,750,  but  defendants  refused  to  accept  the 
money  or  to  execute  or  deliver  the  deed  or 
deliver  the  possession  of  the  property.  The 
issue  made  by  the  complaint,  answer,  and 
reply,  so  far  as  reference  to  them  is  now  per- 
tinent, is  whether,  upon  learning  the  terms 
of  sale  tentatively  agreed  upon  by  Passmore 
and  plaintiff  Henry  0.  Kroeger  consulted  his 
wife  and  signed  the  deed  and  agreement  upon 
ascertaining  that  the  arrangement  was  satis- 
factory to  her,  or  whether  he  signed  relying 
upon  the  false  representation  by  Passmore 
that  Mrs.  Kroeger  fully  approved  the  agi-ee- 
ment,  whereas.  In  fact,  she  had  Insisted  from 
the  first  that  she  would  not  agree  to  a  sale 
for  a  less  price  than  $C,000  except  for  cash. 
This  Issue  gave  rise  to  the  only  real  contro- 
versy at  the  trial.  At  the  close  of  plaintiff's 
case,  defendants  each  Interposed  a  motion 
for  nonsuit  on  the  ground  that  the  plaintiff 
had  failed  to  show  a  contract  of  sale.  The 
motion  was  sustained,  and  the  action  dismiss- 
ed as  to  the  wife,  but  denied  as  to  the  hus- 
band. The  trial  resulted  in  a  verdict  and 
judgment  against  the  defendant  Henry  C. 
Kroeger  for  ?2.j0  and  costs.  He  has  appealed 
from  the  Judgment  and  an  order  denying  him 
a  new  trlaL 


The  denial  of  the  motion  for  nonsoit  as  to 
appellant  was  clearly  correct  No  question 
was  made  that  he  had  signed  the  deed  and 
the  escrow  agreement  and  was  bound  by  his 
contract  thus  evidenced,  but  for  the  aHeged 
false  statement  made  to  him  by  Passmore:. 
The  evidence  tended  to  show,  besides,  that 
plaintiff  had  complied  with  all  of  the  con- 
ditions of  the  contract  on  her  part,  had 
made  the  cash  payment  and  had  thereafter 
tendered  the  full  amount  of  the  price  agreed 
upon,  with  Interest  The  amount  of  the  in- 
surance premium  which  she  bad  agreed  to 
pay  was  also  tendered.  Under  this  state  of 
the  case  the  burden  rested  upon  the  appel- 
lant to  show  facts  justifying  his  refusal  or 
failure  to  comply  with  his  agreement  A  con- 
tract admittedly  vaMd  on  its  face  cannot  be 
avoided  by  a  party  to  it  on  the  ground  of 
fraud  or  misrepresentation,  except  by  alle- 
gation and  proof  of  facts  showing  tbat  be 
had  been  misled,  to  his  prejudice. 

Contention  Is  made  that  It  is  apparent 
from  the  evidence  that,  at  the  time  the  deed 
and  agreement  were  signed  by  appellant, 
Passmore  was  acting  as  agent  for  the  plain- 
tiff, and  that  appellant  was  prejudiced  by  the 
giving  of  the  following  paragraph  of  the 
charge:  "No  evidence  has  been  Introduced 
in  this  case  that  Mrs.  Cora  I>.  Lindsay  ever 
authorized  0.  S.  Passmore  to  act  as  her 
agent,  and  you  will  find  that  Issue  against  the 
defendant  Henry  C.  Kroeger."  There  Is  no 
merit  In  this  contention.  Passmore  was  em- 
ployed by  appellant  The  evidence  tends  to 
show  throughout  tbat  the  plaintiff  dealt  with 
him  as  the  agent  of  appellant,  and  made  or 
tendered  all  payments  to  him  as  such.  There 
is  no  controversy  but  that  he  bad  authority 
to  receive  payment  Whatever  importance 
should  have  attached  to  the  fact  that  during 
some  part  of  the  proceedings  Passmore  act- 
ed for  the  plaintiff,  bad  there  been  any  evi- 
dence tending  to  establish  the  fact  since 
there  was  in  fact  no  evidence  tending  to  es- 
tablish It  It  was  clearly  right  for  the  court 
to  say  so  to  the  Jury,  thus  clearing  the  issue 
which  the  Jury  actually  had  to  try. 

It  Is  also  contended  that  the  court  erred  in 
refusing  to  submit  the  following  Instruction: 
"You  are  f\irther  Instructed  that  a  proposal 
may  be  revoked  at  any  time  before  its  ac- 
ceptance Is  communicated  to  the  proposer, 
but  not  afterwards.  Accordingly  you  are 
Instructed  that.  If  you  find  from  the  evidence 
that  the  defendants  revoked  the  proposal  be- 
fore the  plaintiff  unqualifiedly  and  absolute- 
ly accepted  the  same,  then  your  verdict  must 
be  In  favor  of  the  defendants."  It  is  donbt- 
ful  whether,  under  the  act  of  the  Tenth  leg- 
islative assembly  (Laws  1907,  p.  65,  c.  34),  re- 
lating to  the  method  of  procedure  to  be  ob- 
served in  the  settlement  of  instructions  and 
the  record  to  be  made  In  order  to  have  par- 
ticular paragraphs  of  them  properly  pre- 
sented to  this  court  for  review,  the  record  la 
this  case  requires  notice  of  this  assignment 
Yet,  assuming,  without  deciding,  that  it  does, 
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we  fall  to  Me  wherein  the  appellant  has 
suffered  prejudice  bj  the  court's  action.  The 
InatrnctloB  was  not  applicable  to  any  le- 
Bue  involved  in  the  case.  The  theory  of 
the  trial  court  was  that  the  only  triable  It- 
me  preaented  by  the  pleadings  was  whether 
the  appellant  signed  with  a  full  understand- 
ing of  the  agreement  made  with  his  wife,  or 
whether  he  signed  it  relying  upon  the  false 
r^resentations  of  the  facta  made  by  Pass- 
more.  The  writing  on  the  face  waa  a  valid 
agreement  It  waa  signed  by  both  the  plain- 
tiff and  appellant  This  indicated  conduslve- 
ly  its  acceptance  by  each  of  them  upon  the 
terms  expressed  In  it  After  signatnie  by 
both,  the  orlgina)  proposal  of  appellant  and 
his  wife  to  sell  upon  the  terms  offered  by 
them  was  no  longer  a  proposal  open  to  ac- 
ceptance or  rejection,  but  became  merged  in- 
to the  contract  and  passed  beyond  revocation. 

Several  other  errors  are  assigned  and  ar- 
gued In  the  briefs,  but  none  of  them  are  of 
sufficient  merit  to  demand  special  notice. 

Upon  the  theory  of  the  case  adopted  by 
the  parties  and  the  trial  court  there  was 
ample  evidence  to  support  the  finding  of  the 
jury  upon  the  issue  submitted  to  them. 
Whether  as  a  matter  of  law,  since  It  was  un- 
derstood by  the  parties  that  Kroeger  and  his 
wife  Jointly  owned  the  property  and  the  of- 
fer was  to  purchase  from  them  both,  the  con- 
tract was  a  completed  contract  by  the  sig- 
nature of  Kroeger  alone,  binding  upon  him 
without  the  signature  of  his  wife,  is  a  ques- 
tion which  was  not  submitted  to  the  court  be- 
low, and  has  not  been  submitted  to  this 
court  We  have  therefore  considered  it  un- 
necessary to  discuss  or  decide  it 

The  Judgment  and  order  appealed  from 
are  affirmed. 

Affirmed* 

HOIiLOWAT  and  SMITH,  JJ.,  concur. 


(8T  Mont  102) 

STATE]  ex  rel.  OITT  OF  BDTTD  v.  DIS- 

TKICT  GOUKT  OF  SBCOND  JU- 

DICIAXi   DISTBIOr  et  al. 

(Supreme  Court  of  Montana.     May  18,  1008.) 

1.  MUinOIFAI.   OOBPOSARORS— POUOK   POWXB 
— OaMMANOIS— Vaokanoy. 

Under  the  expreaa  provisions  «t  Pol.  Code 
188S.  i  4800,  par.  34,  as  amended  by  Laws  1897, 

S.  206,  city  and  town  councils  have  jx>wer  to 
eflne  vagrancy  by  ordinance,  and  to  punish  the 


2.  OmaiiAi.  Law— CoMFLAiRT-SmmoiBROT. 
Pol.  Code  1805,  I  4911,  before  amendment, 
read:  "The  police  court  has  concurrent  jnria- 
diction  with  the  Justice  of  the  peace  of  the  fol- 
lowing pvblie  offenses  committed  within  the 
county:  *  *  *  (4)  Of  proceedings  reapecting 
vagrants,  lewd  or  disorderly  persona  (5)  The 
police  Judge  shall  have  the  same  Jurisdiction  as 
IS  now  conferred  by  law  upon  the  Justices  of 
the  peace  in  addition  to  the  Jurisdiction  herein 
conferred.  Such  offenses  must  be  prosecuted  in 
the  name  of  the  state  of  Montana."  As  amend- 
ed by  Laws  190S,  c  16,  p.  27,  the  section  reads: 
"  *  *  *  (4)  Of  proceedings  respecting  va- 
grantSi  lewd  or  disorderly  persons.     Such  of- 


fenses mnst  be  prosecuted  In  the  name  of  the 
state  of  Montana" — paragraph  6  being  elimi- 
nated. Held,  that  the  words,  "such  offenses 
must  be  prosecnted  in  the  name  of  the  state  of 
Montana,"  are  not  limited  to  proceedings  re- 
secting vagrants,  etc.,  but  refer  to  all  of  those 
offenses  as  defined  by  the  state  law  and  therein 
enumerated,  of  whicn  the  police  court  has  con- 
current Jurisdiction  with  justices  of  the  peace. 

3.  MONICIPAI.    COBPOBATIOHB  —  OONOUBBCNT 
AND   CONFIilOriNO    EXKBCISB  OV  POWBB   BX 

State  akd  Muhicifautt. 

An  act  may  be  made  a  penal  offense  under 
the  statutes  of  a  state,  and  further  penalties 
may  be  imposed  for  its  commission  or  omission, 
by  municipal  ordinances,  where  the  power  to 
enact  and  enforce  the  ordinance  is  vested  in  the 
municipality. 

4.  SAifs. 

Const  art  8,  i  24,  provides  that  Hbt  legis- 
lative assembly  shall  have  power  to  provide  for 
creating  such  police  and  municipal  courts,  etc., 
for  cities  and  towns  as  may  be  deemed  neces- 
sary, who  shall  have  Jurisdiction  in  all  cases 
arising  under  the  ordinances  of  such  cities  and 
towns,  etc.  Section  27  provides  that  the  style  of 
all  process  shall  be  "The  State  of  Montana," 
and  all  prosecutions  shall  be  conducted  in  the 
name  and  by  the  authority  of  the  same.  Pol. 
Code  1805^  4800,  par.  34,  as  amended  by  Laws 
1807,  p.  206,  provides  that  city  and  town  coun- 
cils have  power  to  define  vagrancy,  and  to  re- 
strain and  pnnish  vagrants,  etc.  Section  4010 
reads:  "A  police  court  is  established  in  each 
city  or  town,^'  etc.  Section  4011,  as  amended  by 
Laws  1003,  c.  16,  p.  27,  provides  that  the  po- 
lice court  has  concurrent  jurisdiction  with  the 
Justice  of  the  peace  of  the  following  public  of- 
fenses committed  within  the  count?:  ^*  •  * 
(4)  Of  proceedings  respecting  vagrants,  etc. 
Such  offenses  must  be  prosecuted  in  the  name  of 
the  state  of  Montana."  Section  4912,  par.  1, 
provides  that  the  police  ootu^  has  exclusive 
jurisdiction  of  all  proceedinigi  for  the  violation 
of  any  ordinance  of  the  city  or  town,  which  must 
be  prosecuted  in  the  name  of  the  city  or  town. 
Pen.  Code  1896,  i  1155,  defines  vagrancy,  and 
provides  a  punishment  therefor.  Held  that 
while  an  offense  such  as  vagrancy,  defined  and 
made  punishable  by  the  Code,  and  not  by  ordi- 
nance, though  the  city  may  nave  power  to  de- 
fine and  punish  the  same,  mnst  be  prosecnted 
under  the  Code  and  in  the  name  of  the  state,  yet, 
where  the  offense  of  vagrancy  is  defined  and 
made  punishable  by  a  d^  ordinance,  the  police 
court  of  the  city  has  exclusive  Juilsdictlon  of  all 
proceedings  for  the  violation  of  such  ordinance, 
and  prosecutions  thereunder  must  be  conducted 
in  the  name  of  the  city,  though  the  police  court 
also  has  concurrent  jurisdiction  with  the  Jus- 
tices' courts  to  punish  vagrancy  as  a  crime 
against  the  state,  and  such  prosecutions  mnst 
be  conducted  in  the  name  of  the  state. 

AiH7licatlon  by  the  state,  on  the  relation  of 
the  city  of  Bntte,  for  a  writ  of  supervisory 
omtrol  to  the  district  court  of  the  Second 
lodldal  district  and  H«hi.  Michael  Donlan, 
a  Jndge  thereof.  Order  «t  district  court  aii- 
nnlled  and  set  aslde^ 

B.  8.  Booth  and  Wm.  B.  Carroll,  for  re- 
lator.   MaCkel  A  Meyer,  for  respondent*. 

SMITH,  X  This  cause  Is  before  the  court 
upon  application  for  a  writ  of  supervisory 
control.  It  appears  from  the  relator's  peti- 
tion, and  the  return  of  the  respondents  to  an 
order  to  show  cause  heretofore  issued,  that 
the  city  council  of  the  city  of  Butte  has  here- 
tofore by  ordinance  defined  the  offense  of  va- 
grancy and  provided  a  ponlshment  therefor. 
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On  April  4,  1908,  a'  complnint  was  filed  be- 
fore A.  J.  McGowan,  police  magistrate  of  the 
city  of  Butte,  charging  one  Barney  Uabino- 
wltz  with  the  offense  of  vagrancy  as  defined 
by  the  ordinance.  The  defendant  was  found 
guilty,  and  sentenced  to  pay  a  fine  of  $100, 
and  to  be  confined  in  the  city  Jail  until  such 
fine  was  paid  or  otherwise  satisfied.  The  ac- 
tion was  prosecuted  In  the  name  of  the  city 
of  Butte.  Thereafter  said  Rabinowltz  was 
released  from  custody  upon  the  hearing  of  a 
writ  of  habeas  corpus  Issued  by  the  Honor- 
able Michael  Donlan,  one  of  the  Judges  of  the 
district  court  of  Silver  Bow  county.  This 
court  is  asked  to  set  aside  and  annul  the 
latter  order. 

It  is  contended  by  the  respondents  that 
Rabinowltz  was  properly  released  from  cus- 
tody, for  the  reason  that  the  charge  against 
him  could  not  be  prosecuted  under  the  city 
ordinance,  but  should  have  been  made  under 
the  state  law  and  In  the  name  of  the  state  of 
Montana.  This  is  the  main  contention,  al- 
though other  questions  incidentally  arise,  and 
all  will  be  considered  together.  We  are  of 
opinion  that  the  district  court  and  the  Judge 
thereof  were  In  error  in  discharging  Rabino- 
wltz. The  power  to  define  and  punish  va- 
grancy is  expressly  given  to  cities  and  towns 
by  paragraph  34  of  section  4800  of  the  Politi- 
cal Code  of  1895,  as  amended  l>y  Laws  1897, 
p.  206,  which  provides  that  city  and  town 
councils  have  power  "to  define  vagrancy,  and 
to  restrain  and  punish  vagrants,  mendicants 
and  persons  guilty  of  disorderly  conduct." 
Section  115.5  of  the  Penal  Code  of  1895  also 
defines  vagrancy,  and  provides  as  a  punish- 
ment therefor  Imprisonment  in  the  county 
Jail  not  exceeding  90  days.  The  definition  of 
the  offense  of  vagrancy  found  in  the  city 
ordinance  Is  somewhat  more  comprehensive 
than  the  definition  of  the  crime  found  In  the 
Code,  but,  so  far  as  the  complaint  against 
Rabinowltz  Is  concerned,  the  charging  part 
embraces  those  elements  of  the  offense  com- 
mon to  both  the  Code  and  the  ordinance  defi- 
nitions. Section  24  of  article  8  of  the  Con- 
stitution of  the  state  reads  as  follows:  "The 
legislative  assembly  shall  have  power  to  pro- 
vide for  creating  such  police  and  municipal 
courts  and  magistrates  for  cities  and  to\*ns 
as  may  be  deemed  necessary  from  time  to 
time,- who  shall  have  Jurisdiction  in  all  cases 
arising  under  the  ordinances  of  Such  cities 
and  towns,  respectively;  such  police  mag- 
istrates may  also  be  constituted  ex  officio  Jus- 
tices of  the  peace  for  their  respective  coun- 
ties." Section  4910  of  the  Political  Code  of 
189.5  reads  as  follows:  "A  police  court  is  es- 
tablished In  each  city  or  town,  which  court 
must  always  be  open,  except  upon  nonjudi- 
cial days,  and  upon  such  days  It  minst  trans- 
act criminal  business  only."  Section  4911, 
Pol.'  Code  ISO.i,  before  amendment,  read  as 
follows:  "The  police  court  has  concurrent 
Jurlsdictfon  with  the  Justice  of  the  peace  of 
llu>  following  ptiblic  offenses  conniiittcil  with- 
in the  county:   (1)  Petit  larceny.    (2)  Assault 


and  battery.  •  •  •  (3)  Breaches  of  the 
peace,  riots,  affrays.  •  •  •  (4)  Of  pro- 
ceedings respecting  vagrants,  lewd  or  disor- 
derly persons.  (5)  The  police  Judge  shall 
have  the  stime  Jurisdiction  as  is  now  confer- 
red by  law  upon  the  Justices  of  the  peace 
in  addition  to  the  Jurisdiction  herein  con- 
ferred. Such  offenses  must  be  prosecuted  In 
the  name  of  the  state  of  Montana."  The  leg- 
islative assembly  of  1903  amended  section 
4911,  so  that  the  same  now  reads  as  follows: 
"The  police  court  has  concurrent  Jurisdiction 
with  the  Justice  of  the  peace  of  the  follow- 
ing public  offenses  committed  within  the  coun- 
ty: (1)  Petit  larceny.  (2)  Assault  and  bat- 
tery. *  •  *  (3)  Breaches  of  the  peace, 
riots,  affrays.  •  •  •  (4)  Of  proceedings 
respecting  vagrants,  lewd  or  disorderly  iier- 
sons.  Such  offenses  must  be  prosecuted  In 
the  name  of  the  state  of  Montana."  Laws 
1903,  e.  16,  p.  27.  Paragraph  1  of  section 
4912  of  the  Political  Code  of  1895  reads  thus: 
"The  police  court  also  has  exclusive  Juris- 
diction: (1)  Of  all  proceedings  for  the  viola- 
tion of  any  ordinance  of  the  city  or  town, 
both  civil  and  criminal,  which  must  be  prose- 
cuted in  the  name  of  the  city  or  town."  Sec- 
tion 27  of  article  8  of  the  Constitution  pro- 
vides: "The  style  of  all  process  shall  be 
'The  State  of  Montana,'  and  all  prosecutions 
shall  be  conducted  in  the  name  and  by  the 
authority  of  the  same." 

The  first  contention  of  the  respondents  is 
that  In  the  amendment  to  section  4911  of  the 
Political  Code  of  1890  as  found  in  Sess. 
Laws  1903,  p.  27,  the  words,  "such  offenses 
must  be  prosecuted  in  the  name  of  the  state 
of  Montana,"  relate  only  to  proceedings  re- 
specting vagrants  and  lewd  and  disorderly 
persons,  mentioned  in  subsection  4,  of  which 
section  the  sentence  last  quoted  appears,  in 
the  amendment,  to  be  a  part  There  is  no 
merit  in  this  position.  In  the  original  Code 
provision  this  sentence  appeared  In  a  sepa- 
rate paragraph  following  the  five  numbered 
paragraphs,  while  in  the  amended  law  this 
arrangement  was  not  followed.  There  is  no 
significance  In  this,  however.  The  words, 
"such  offenses  must  be  prosecuted  In  the 
name  of  the  state  of  Montana,"  manifestly 
refer  to  all  of  those  offenses  as  defined  by 
the  state  law  and  therein  enumerated,  of 
which  the  police  court  has  concurrent  Juris- 
diction with  Justices  of  the  peace.  The  words 
'  "public  offenses,"  found  In  the  first  sentence 
of  section  4911,  afsoi  refer  to  those  public  of- 
fenses immediately  thereafter  enumerated, 
and,,  when,  a  police  court  is  engaged  in  the 
trial  of  a  person  for  such  an  offense,  it  is 
exercising  Its  concurrent  Jurisdiction,  and 
such  lurosecution  must  be  in  the  name  of  the 
state.  That  is  ■  to  say,  all  prosecutions  for 
offenses  not  brought  nnd^r  a  city  ordinance 
must  be  had  in  the  name  of  the  state.  It  fol- 
lows, of  course,  that  an  offen.se  defined  and 
made  punlshnt)lp  l)y  the  Code,  and  not  define<l 
and  made  punishable  by  ordinance,  although 
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the  city  may  have  power  and  authority  to 
define  and  punish  the  same,  must  be  prosecut- 
ed under  the  Code  and  In  the  name  of  the 
state. 

Crimes  are  divided  into  felonies  and  mis- 
demeanors. Pen.  Code  1803,  S  IC.  Generally 
every  felony  is  punishable  either  by  death  or 
Imprisonment  In  the  state  prison,  and  every 
misdemeanor  by  fine  or  Imprisonment  in  the 
county  jail.  Pen.  Code  1895,  {i  18,  19.  The 
case  of  City  of  Helena  v.  Kent,  32  Mont.  279, 
80  Pac.  258,  was  an  action  to  recover  a  penal- 
ty for  the  violation  of  a  municipal  ordinance. 
The  defendant  was  charged  with  failure  to 
remove  ice  and  enow  from  the  sidewalk  in 
front  of  the  premises  occupied  by  him,  as 
he  was  required  to  do  by  a  city  ordinance. 
The  case  is  somewhat  analogous  to  the  one 
at  bar.  Paragraph  .33  of  section  4800  of  the 
Political  Code  of  1805  confers  upon  cities  and 
towns  the  power  to  define  and  abate  nuisan- 
ces, and  to  Impose  fines  upon  persons  guilty 
of  creating,  continuing,  or  suffering  a  nui- 
sance to  exist  on  premises  which  they  occupy 
or  control.  Paragraph  7  of  the  same  sec- 
tion confers  upon  cities  and  towns  the  power 
to  regulate  the  use  of  sidewalks,  and  to 
require  the  owners  of  premises  adjoining  to 
keep  the  same  free  from  snow  or  other  ob- 
struction. An  ordinance  of  the  city  of  Hele- 
na provided  that  tlie  occupant  of  premises 
who  failed  to  remove  snow  and  ice  from  the 
sidewalk  in  front  of  the  same  should  be 
deemed  guilty  of  committing  a  nuisance,  and, 
upon  conviction,  should  be  fined.  The  de- 
fendant Kent  was  convicted  of  violating  the 
provisions  of  this  ordlnauce,  and  appealed. 
This  court  said:  "It  is  further  contended 
that  this  is  a  criminal  action,  and  should  be 
prosecuted  In  the  name  of  the  state.  The 
statute  provides  that  all  proceedings  for  the 
violation  of  any  ordinance  of  a  city  must  be 
prosecuted  in  the  name  of  the  city.  Pol. 
Code  180.5,  S  4912.  The  Constitution  provides: 
'The  style  of  all  process  shall  be  "The  State 
of  Montana," '  and  all  prosecutions  shall  be 
conducted  in  the  name  and  by  the  authority 
of  the  same.  Section  27,  art.  8.  The  article 
of  the  Constitution  In  which  the  above  sec- 
tion is  found  vests  and  defines  the  Judicial 
power  of  the  state,  creates  a  court  of  im- 
peachment, a  Supreme  Court,  district  courts, 
and  Justices'  courts.  No  other  court  is  creat- 
ed by  tlie  Constitution,  although  power  Is 
vested  in  the  I>gi.slature  by  the  Constitution 
to  create  'other  Inferior  courts  •  ♦  ♦  in 
any  incorporated  city  or  town.'  The  justices' 
courts  and  the  district  courts  as  trial  courts, 
and  tile  Supreme  Court  as  appellate  court, 
are  by  the  Constitution  vested  with  full  au- 
thority to  hear  and  finally  determine  all 
criminal  actions.  Police  and  manlclpal  courts 
are  not  created  by  the  Constitution.  Power 
Is  conferred  by  it  upon  the  legislative  assem- 
bly to  provide  for  creating  such  courts,  which 
'shall  trnve  jurisdiction  in  ail  cases  arising 
under  the  ordinances  of  such  cities,'  and  'may 
also  be  constituted  ex  officio  Justices  of  the 


peace,'  etc.  The  Constitution  itself  thus 
creates  by  name  and  vests  with  authority 
ail  courts  necessary  to  enforce  obedience  of 
all  laws  of  the  state.  The  offense  here  com- 
plained of  is  neither  a  felony  nor  a  misde- 
meanor under  the  laws  of  the  state,  nor  is 
it  so  denominated  under  the  ordinance.  It 
is  not  a  violation  of  any  state  law.  The  ac- 
tion Is  one  to  recover  a  penalty  for  the  viola- 
tion of  a  municipal  ordinance  relative  to  the 
maintenance  of  a  nuisance.  From  all  this  it 
seems  manifest  that  the  constitutional  re-  - 
quirement,  'all  prosec-utlons  shall  be  conduct- 
ed in  the  name  and  by  the  authority  of  the 
state  of  Montana,'  contemplates  such  crimi- 
nal actions  as  shall  be  Instituted  and  prose- 
cuted before  the  tribunals  provided  for  in 
that  article  of  the  Constitution  for  violations 
of  the  statutes  of  the  state."  The  case  at  bar 
is  different  from  the  Kent  Case,  in  that  va- 
grancy is  a  misdemeanor  under  the  Code  and 
also  an  offense  under  the  ordinance.  How- 
ever, an  act  may  be  made  a  penal  offense  un- 
der the  statutes  of  a  state,  and  further  pen- 
alties may  be  Imposed  for  Its  commission  or 
omission  by  municipal  ordinance.  McQuillan, 
Municipal  Ordinances,  !  500.  Where  the 
power  to  enact  and  enforce  the  ordinance  is 
vested  in  the  municipality,  as  is  the  case 
with  the  ordinance  we  have  considered,  we 
think  the  great  weight  of  authority  is  to  the 
effect  that  the  power  may  be  exercised,  and 
we  adopt  that  rule. 

We  hold,  therefore,  that  the  city  of  Butte 
had  express  authority  from  the  state  to  de- 
fine vagrancy  by  ordinance  and  to  punish  the 
same,  that  the  police  court  of  said  city  has 
exclusive  Jurisdiction  of  all  proceedings  for 
tl)e  violation  of  such  ordinance,  and  that 
prosecutions  thereunder  must  be  conducted  in 
the  name  of  the  city.  The  police  court  also 
has  concurrent  Jurisdiction  with  the  justices' 
courts  to  punish  vagrancy  as  a  crime  agalnst- 
tbe  state,  and  such  prosecutions  must  be 
Uistituted  and  conducted  in  the  name  of  the 
state  of  Montana. 

The  order  of  the  district  court  of  Silver 
Bow  county,  discharging  Rabinowitz  from 
custody,  is  annulled  and  set  aside.  Iiet  the 
judgment  of  the  police  court  be  enforced. 

BRAXTLY,  C.  J.,  and  UOLLOWAY,  J., 
concur. 


STATR  ex  rel.  Bt'TTK  LAND  &  INVEST- 
MENT CO.  v.  DISTRICT  COCRT  OF  SEC- 
OND JITDUUAL  DISTRICT  OF  SILVER 
BOW  COl'NTY  et  al. 

(Supreme  Court  of  Montana.     May  18,  1908.) 
Prohibition— Reference. 

A  writ  of  supervisory  control  will  not  be 
granted  where  the  district  court,  in  an  action  in 
which  plaintiff  claims  comminsions  and  that  a 
long  account  is  involved,  has  ordered  a  reference 
at  reijuest  of  plaintiiT,  and  lias  refused  to  vacate 
its  order  therefor,  and  defendant,  in  obedience 
to  the  snbpcrna  of  the  referee,  but  under  protest. 
has  produced   its  books,  and  plaintiff  is  pro? 
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ceeding  to  examine  them,  It  appearing  that  some 
sort  of  accounts  exist  on  the  books  with  ref- 
erence to  piaintifTs  transactions  with  defendant, 
and  that  plaintiff  had  previously  examined  them 
with  the  consent  of  defendant,  it  not  appearing 
there  can  be  any  further  damage  to  defendant, 
the  books  being  pertinent  and  material,  if  plain- 
tiff's interpretation  of  his  contract  is  correct, 
and  this  though  the  court  had  not  directly  pass- 
ed on  the  question  of  the  existence  of  a  contract 
making  the  taking  of  an  account  necessary ;  any 
remedy  being  by  appeal,  as  would  be  the  case 
had  the  court  proceeded  with  the  trial  itself, 
and,  in  its  discretion  as  to  order  of  proof,  al- 
lowed plaintiff  to  put  in  bis  whole  case,  defend- 
ant being  first  required  to  produce  its  books  be- 
fore trial  of  the  question  of  contract. 

Application  by  the  state,  on  the  relation 
of  the  Butte  Land  &  Investment  Company, 
for  writ  of  supervisory  control  against  the 
district  court  of  the  second  Judicial  dis- 
trict in  and  for  the  county  of  Silver  Bow, 
and  the  Honorable  George  M.  Bourquln,  a 
judge  thereof,  and  C.  N.  Davidson,  referee. 
Petition  denied. 

McBride  &  McBrlde,  for  relator.  L.  P. 
Forestell  and  I.  A.  Cohen,  i  for  respondents. 

SMITH,  3.  This  is  an  application  for  a 
writ  of  supervisory  control.  The  court  has 
heretofore  issued  an  order  directing  the  re- 
qpondents  to  show  cause  why  the  prayer  of 
the  relator  should  not  be  granted. 

It  appears  from  the  relator's  petition  that 
on  the  27th  day  of  September,  1907,  one 
Paul  Bossier  filed  in  the  district  court  of 
the  Second  judicial  district  his  complaint 
against  relator  as  defendant,  wherein  It  was 
alleged.  In  substance,  that  Bossier  had  been 
employed  by  the  defendant,  under  a  contract, 
by  the  terms  of  which  he  was  entitled  to 
receive  a  fixed  comx>ensation  per  month,  and, 
in  addition  thereto,  certain  commissions  on 
sales  and  loans  made  by  the  defendant  com- 
pany; that  the  company  was  Indebted  to 
him  under  said  contract  in  the  sum  of  sev- 
eral thousand  dollars,  the  exact  amount  of 
which  was  unknown  to  blm;  that  it  was 
agreed  that  the  company  should  keep  a  cor- 
rect account  of  the  transactions  between  the 
parties,  which  it  did ;  that  the  plaintiff  kept 
no  account;  that  the  plaintiff  bad  demand- 
ed of  the  defendant  an  account  of  the  trans- 
actions between  them,  which  demand  had 
been  refused;  that  the  commission  accounts 
were  contained  in  the  books  of  the  defend- 
ant, and  were  in  the  custody  and  under  the 
control  of  the  defendant,  and  that  he  had 
no  access  thereto  and  could  not  determine 
the  amount  to  which  he  was  entitled;  that 
the  determination  of  that  account  would  in- 
volve the  examination  of  a  long  and  com- 
plicated account  He  therefore  prayed  that 
an  accounting  be  had  to  ascertain  the  amount 
due  him  under  the  terms  of  his  contract, 
and  that  he  have  and  recover  of  the  defend- 
ant a  judgment  for  the  amount  so  found 
due.  The  defendant  answered,  denying  gen- 
erally all  of  the  allegations  of  the  complaint 
On  the  7th  day  of  March,  1908,  the  district 
court  of  Silver  Bow  county,  the  Honorable 


George  M.  Bourquln,  X,  presiding,  made  an 
order  appointing  C.  N.  Davidson,  Esq.,  a  ref- 
eree to  hear  evidence  and  report  to  the  court 
his  findings  of  fact  and  conclusions  of  law. 
On  April  28,  1908,  the  relator  appeared  sp«s 
clally  before  the  referee,  and  filed  certain 
objections  to  the  appointment  of  that  offi- 
cer and  to  his  jurisdiction  in  the  premises, 
which  objections  were  overruled  by  the  ref- 
eree. On  the  30th  day  of  April,  1908,  the 
relator  moved  the  district  court  for  an  order 
vacating  the  order  of  reference,  urging  as 
reasons  therefor,  among  others,  that  it  did 
not  appear  on  the  face  of  the  records  and 
files  In  the  case  that  the  trial  of  any  Issue 
of  fact  required  the  examination  of  a  long 
account  or  any  account  on  either  side,  and 
that  the  order  was  not  justified  under  the 
pleadings  in  the  case  or  any  decision  or  find- 
ing made  by  the  court  In  the  case.  In  sui> 
port  of  this  latter  motion,  the  relator  filed 
the  affidavit  of  8.  V.  Kemper,  one  of  its 
officers,  which  affidavit  contained,  among 
other  allegations,  the  following:  "That  dur- 
ing a  portion  of  the  years  1905  and  1906  the 
said  Bossier  was  employed  by  the  Butte 
Land  &  Investment  Company  and  the  terms 
of  the  contract  under  which  he  was  acting 
were  reduced  to  writing,  and  each  month 
during  the  period  of  time  when  the  said  Bos- 
sier was  employed  by  the  said  Butte  Land 
&  Investment  Company  he  received  a  full 
and  complete  statement  of  his  account  with 
the  company,  and  at  all  times  had  full  and 
complete  access  to  all  the  books  of  the  com- 
pany, and  fully  consented  to,  approved,  and 
accepted  all  the  monthly  accounts  submit- 
ted to  blm  from  time  to  time  during  the 
period  of  time  covered  by  bis  term  of  em- 
ployment ;  that  at  no  time  has  the  said  Bos- 
sier been  denied  access  to  the  books  of  the 
corporation,  but  he  has  at  all  times  been 
given  every  statement  requested,  and  has 
at  all  times  been  offered  and  tendered  access 
to  the  books  of  the  corporation,  either  by 
himself  or  by  any  expert  chosen  by  himself, 
and  at  no  time  has  any  occasion  arisen  for 
any  accounting  or  any  dispute  betwe«i  the 
plaintiff  and  defendant,  otherwise  than  upon 
the  construction  to  be  given  to  the  said  writ- 
ten contract"  The  plaintiff  Bossier  filed 
his  affidavit  In  which  he  sets  forth  that,  up- 
on a  hearing  before  the  referee,  certain  books 
of  the  defendant  company  were  brought  be- 
fore the  referee,  but  only  a  part  of  said 
books  were  brought,  and  that  the  books 
which  were  material  upon  the  hearing  of  an 
accounting  in  the  case  were  not  brought  and 
had  not  been  furnished  by  tbe  defendant; 
that,  after  the  case  was  referred  to  Mr. 
Davidson,  the  matter  was  continued  from 
time  to  time  for  hearing  before  said  referee 
at  tbe  request  and  for  the  cony«iience  of 
tbe  defendant's  attorneys,  and  tbe  same  was 
finally  set  for  hearing  on  the  28th  day  of 
April,  1908;  that  the  hearing  was  taken  np 
before  tbe  referee  on  the  28th  day  of  April, 
1908,  and  was  adjourned  to  tbe  28tb,  when 
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the  taking  of  said  account  was  reaumed  and 
the  hearing  adjourned  to  the  30th  of  April, 
1908. 

In  the  petition  of  the  relator  we  find  the 
following  allegation:  "That  under  protest, 
but  In  obedience  to  said  Bubpoena  Issued  by 
the  referee,  your  petitioner  has  produced 
said  books,  papers,  and  memoranda,  and 
plalntlfF  Is  proceeding  to  examine  the  same 
against  the  protest  of  your  petitioner."  The 
district  court  denied  the  motion  to  vacate 
the  order  of  reference.  It  Is  contended  in 
this  court  that  the  district  court  had  no  au- 
thority to  order  a  reference  In  the  case  with- 
out first  determining  whether  or  not  a  con- 
tract existed  between  Rossier  and  the  Butte 
Land  &  Investment  Company,  making  the 
taking  of  an  account  necessary,  as  alleged 
In  the  complaint,  and  that  the  order  made 
by  the  court  was  therefore  an  arbitrary  ex- 
ercise of  power,  and  should  be  vacated.  Sec- 
tion 1130  of  the  Code  of  Civil  Procedure 
of  1895  provides :  "A  reference  may  be  ordered 
upon  the  agreement  of  the  parties,  filed  with 
the  clerk  or  entered  In  the  minutes :  (1)  To 
try  any  or  all  the  issues  in  an  action  or  pro- 
ceeding, whether  of  fact  or  law,  and  to  re- 
port a  finding  and  judgment  thereon.  (2) 
To  ascertain  a  fact  necessary  to  liable  the 
court  to  determine  an  action  or  proceeding." 
Section  1131,  same  Code,  provides:  "When 
the  parties  do  not  consult,  the  court  may, 
upon  the  application  of  either,  or  of  its  own 
motion,  direct  a  reference  in  the  following 
cases:  (1)  When  the  trial  of  an  issue  of 
fact  requires  the  examination  of  a  long  ac- 
count on  either  side,  in  which  case  the  ref- 
eree may  be  directed  to  bear  and  decide  the 
whole  Issue,  or  report  upon  any  specific  ques- 
tion of  fact  involved  therein.  (2)  When  the 
taking  of  an  account  is  necessary  for  the  in- 
formation of  the  court  before  Judgment,  or 
for  carrying  a  judgment  or  order  into  ef- 
fect" The  re^ondents  have  filed  a  motion 
to  quash  the  order  to  show  cause  and  to  dis- 
miss the  petition.  Upon  the  record  as  made 
by  the  relator  we  fall  to  see  bow  any  of  its 
constitutional  rights  will  be  lost  or  jeopar- 
dized if  this  court  refuses  to  set  aside  the 
order  of  reference.  It  appears  that  some 
flort  of  accounts  exist  on  the  books  of  the 
relator  with  reference  to  Bossier's  transac- 
tions with  the  corporation,  that  Bossier  has 
heretofore  examined  the  same  at  the  invita- 
tion of  the  officers  of  the  corporation,  and 
that  some  at  least  of  the  books  and  accounts 
have  been  produced  and  examined  before  the 
referee.  What  additional  damage,  then,  may 
the  relator  sufller  that  can  be  prevented  by 
this  court?  Another  thing,  the  district  court 
had  authority,  without  reference,  to  proceed 
with  the  trial  of  the  case  upon  the  Issues 
made  by  the  pleadings.  That  court  in  its 
discretion  might  first  have  tried  the  ques- 
tion of  the  existence  of  and  interpretation 
to  be  pat  nix>n  the  contract  or  might  have 
allowed  the  plaintiff  to  put  in  his  entire 
caoe^  first  requiring  the  defendant  to  pro- 


duce its  books  and  accounts.  These  matters 
all  relate  to  the  order  of  proof.  Suppose  the 
district  court  erred  in  its  Interpretation  of 
the  contract  and  the  defendant  had  been  com- 
pelled to  produce  Its  books  after  such  error. 
These  are  all  matters  that  may  occur  In  any 
case  and  must  be  corrected,  if  at  all,  on  ap- 
ical. No  claim  Is  made  that  the  respondent 
is  required  to  produce  books  or  accounts  not 
pertinent  and  material  to  the  Inquiry,  If 
plaintiff's  Interpretation  of  the  contract  Is 
correct.  We  do  not  feel  that  this  is  a  case 
where  the  supervisory  jurisdiction  of  this 
court  should  be  exercised. 

The  motion  to  quash  the  order  to  show 
cause  Is  granted;  and  the  relator's  petition 
is  dismissed. 

Dismissed. 

BBAMTLY,   O.  X,   and   HOIiLOWAY,   J., 

concur. 


STATB  ez  rel.  BOBINSON  t.  GLBMBNTS, 

Judge. 
(Supreme  Court  of  Montana.    May  18,  1906.) 

1.  BxEounon— Stat— TBUfS— DtsoaBiioN    o» 
OouBT— Statutobt  Provisions. 

Under  Code  Civ.  Proc.  1895,  {  1175,  pro- 
viding that,  when  notice  of  intention  to  move 
for  new  trial  is  given,  the  judge  may,  on  terms, 
stay  proceedings  until  the  motion  la  disposed  of, 
a  stay  can  only  be  granted  on  an  applicatloa 
supported  by  facts  sufficient  to  move  juoiclal  dis- 
cretion, and  It  was  error  to  grant  a  stay  where 
no  facta  were  shown  by  a  defendant  against 
whom  a  money  judgment  was  recovered,  as  to 
whether  it  was  or  ever  had  been  the  owner  of 
any  nnincumbered  real  estate  or  other  property 
whatsoever,  and  the  fact  that  it  had  been  the 
practice  in  that  jurisdiction  for  many  years  to 
grant  a  stay  of  execution  on  ex  parte  applica- 
tion of  the  moving  party  pending  motion  for  new 
trial  without  requiring  security  was  Immaterial. 

2.  BVIDKNCK— JUDICIAI,  NOTICB. 

A  court  cannot  take  judicial  notice  of  the 
solvency  of  a  litigant  or  the  condition  of  his 
property ;  and  hence  it  was  error  to  grant,  with- 
out requiring  security,  a  stay  of  execution  pend- 
ing a  motion  for  a  new  trial,  on  the  ground  that 
tile  court  would  take  judicial  notice  tliat  defend- 
ant, against  whom  a  money  judgment  was  re- 
covered, was  a  corporation  possessed  of  a  large 
amount  of  property. 

Hearing  on  amended  petition.  Peremptory 
writ  directing  defendant  to  vacate  and  set 
aside  the  order  granting  the  stay  ordered  is- 
sued. 

For  former  opinion,  see  94  Pac.  837. 

BRANTLT,  C.  J.  Availing  himself  of  the 
suggestion  made  In  the  opinion  of  this  court 
in  the  disposition  of  the  original  application 

in  this  cause  (37  Mont ,  94  Pac.  837),  and 

the  permission  therein  granted,  the  relator  on 
April  11th  filed  an  amended  petition,  In  which, 
in  addition  to  the  facts  alleged  in  the  original 
petition,  appears  the  following  statement: 
"And  that  prior  to  the  time  said  order  last 
mentioned  was  made  no  fact  or  facts  whatso- 
ever were  shown  or  brought  to  the  knowledge 
of,  nor  was  any  showing  whatsoever  made 
to,  the  aald  district  court  or  the  said  Judge 
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thereof,  as  to  whether  the  said  defendant  In 
said  action  then  was,  or  ever  bad  been  or  is, 
the  owner  of  any  unincumbered  real  estate, 
or  of  any  other  unincumbered  property  what- 
soever ;  nor  was  any  statement  or  any  show- 
ing whatsoever  made  to  said  judge,  other 
than  the  mere  verbal  retpiest  of  said  defend- 
ant's counsel,  for  a  stay  of  execution  for  a 
period  of  45  days  from  the  date  of  said  appli- 
cation, In  which  to  prepare,  serve,  and  file  a 
bill  of  exceptions  on  motion  for  new  trial; 
and  pursuant  to  said  request,  and  with  no 
statement  or  showing,  other  than  said  ver- 
bal request  for  said  order  staying  execution, 
the  said  order  staying  execution  was  made 
as  aforesaid."  The  defendant  thereafter  fil- 
ed an  answer,  In  which  it  is  alleged,  in  sub- 
stance, that  it  has  been  the  practice  in  this 
jurisdiction  for  many  years  to  grant  stay  of 
execution  upon  ex  parte  application  of  the 
moving  party  pending  motion  for  new  trial, 
without  requiring  security ;  that  on  February 
21,  1908,  when  the  application  for  a  stay  was 
made  In  the  case  of  Robinson,  by  his  Guard- 
ian, etc.,  V.  Helena  Light  &  Power  Co.,  and 
counsel  for  relator  protested  that  a  bond  or 
other  security  should  be  required,  the  defend- 
ant Informed  them  that.  If  they  had  any  rea- 
son for  asking  a  bond,  defendant  would  take 
it  Into  consideration :  that  counsel  refused  to 
give  any  reason,  insisting  that  the  defendant 
should  not  grant  a  stay  without  imposing 
some  kind  of  terms ;  and  that,  taking  Judicial 
notice  of  the  fact  that  the  Helena  Power  & 
Light  Company  Is  a  large  concern,  iwssessed 
of  a  large  amount  of  property  and  engaged 
in  serving  the  public  of  the  city  of  Helena, 
the  defendant,  exercising  judicial  discretion, 
granted  the  stay  without  security,  leaving  It 
to  relator's  counsel  to  apply  for  security  at 
any  time,  and  to  show  cause  why  it  should 
lie  required.  Upon  this  answer  the  question 
was  aubmitted  to  this  court  whether  a  per- 
emptory writ  should  Issue. 

Under  the  construction  of  section  117.5  of 
the  Code  of  Civil  Procedure  of  18»5,  declared 
on  the  former  hearing  to  be  the  proi)er  one, 
the  defendant  could  not,  under  the  circum- 
stances, grant  a  stay,  for  he  had  nothing  be- 
fore him  on  the  application  addressed  to  his 
judicial  discretion  to  justify  taking  away 
from  the  plaiutifT  the  right  to  have  execution 
under  section  1210  of  tlie  Code  of  Civil  Pro- 
cedure of  1S05.  A  course  of  practice  founded 
upon  a  mistaken  construction  of  a  statute 
cannot  have  the  force  of  law,  no  matter  how 
long  It  has  continued,  unless  there  be  a  rea- 
sonable doubt  as  to  the  meaning  of  the  par- 
ticular provision  upon  which  the  practice  is 
founded.  Contemporaneous  construction  can- 
not abrogate  a  plain  provision  of  law,  or 
fritter  away  Its  obvious  sense.  State  ex  rcl. 
Haire  v.  Bice,  33  Mont.  300,  83  Pac.  874.  The 
duty  did  not  rest  upon  the  successful,  party 
to  furnish  the  facts  necessary  to  move  the 
defendanfs  discretion.  He  was  entitled  to 
Ills  execution,  in  the  alxsence  of  a  stay,  and 
the  stay  could  be  granted  only  uijon  an  appli- 


cation, supported  by  facts  suflSclent  to  move 
judicial  discretion.  Again,  a  court  or  judge 
cannot  take  judicial  notice  of  the  solvency  of 
a  litigant  or  the  condition  of  his  or  its  prop- 
erty. This  is  not  among  the  things  which  a 
court  or  judge  must  judicially  know.  Code 
Civ.  Proc.  18iK),  §  3150.  The  fact  that  the 
Helena  Light  &  Power  Company  is  a  great 
concern  serving  the  public  of  the  city  of  Hele- 
na puts  It  upon  no  other  footing  than  that  oc*- 
cupied  by  a  natural  person,  and  the  ability  of 
a  private  person  to  resjiond  to  an  execution 
cannot  be  known  to  the  coiirt  or  judge  ex<'<'pt 
upon  facts  known  from  proceedings  alre:idy 
had  in  the  case,  or  ascertained  by  the  hearing 
of  evidence  in  the  usual  way. 

It  Is  ordered  that  a  peremptory  writ  ls.«ne 
directing  the  defendajit  to  vacate  and  set 
aside  the  order  granting  the  stay. 

HOLLOWAX  and  SMITH.  JJ.,  concur. 


PHILLIPS  et  al.  V.  HAMILTON. 
(Supreme  Court  of  Wyoming.     May  25,  1908.) 

1.  Mines  and  Minerals— Leases— Construc- 
tion or  Oil,  Lease — Di-tt  to  Pbosecutb 
Work — Reasonable  Diligence. 

Plaintiff  leased  land  to  defendant  for  the 
purpose  of  iwring  for  oil  .ind  gas :  the  lease 
being  for  10  years  nnd  so  Ion?  tliereafter  as  the 
oil  or  gas  was  found  in  paying  quantities,  the 
lessor  to  receive  a  certain  per  cent  of  any  oil 
or  gas  found  and  so  much  per  year  for  the  gas 
from  each  well  drilled,  and  the  lessee  to  com- 
mence operations  within  one  year  therefrom. 
The  lessee  drilled  the  well  on  the  land  within  a 
year  thereafter  to  the  depth  of  400  feet,  and,  no 
gas  being  found  in  commercial  quantities,  the 
well  was  cased,  and  he  moved  the  rigging  to  an 
adjoining  tract,  where  some  drilling  was  done, 
and.  some  four  months  after  drilling  the  first 
well,  the  Ies.«ee  returned  with  a  portable  rig  and 
cleaned  out  the  well  and  then  removed  the  rig, 
.Tnd  some  seven  montiis  thereafter  selected  an- 
other site  on  plaintiff's  land  for  drilling  a  well, 
and  had  begun  to  erect  a  derrick,  when  plaintiff 
for  the  first  time  objected  to  the  lessee's  per- 
formance under  the  lease  and  revoked  the  lease 
by  written  notice,  on  the  ground  that  the  lessee 
had  failed  to  commence  operations  within  a 
year  a.-^  required  by  the  lease,  and  at  the  trial 
contended  that  the  lease  required  the  lessee  to 
commence  operations  within  a  year  and  continue 
withoiit  cessation  until  the  land  was  fully  de- 
veloped, or  the  absence  of  oil  was  shown.  Held 
that,  wliile  the  lease  contained  an  implied  cove- 
nant that  the  lessee  would  prosecute  the  work 
of  development  with  reasonable  diligence,  he  was 
not  obliged  to  continue  it  without  intermission, 
and  under  the  circumstances  there  was  no  lack 
of  good  faith  or  diligence  by  the  lessee  in  de- 
veloping the  land. 

2.  Contracts  —  Construction  —  Duty  of 
Court. 

It  is  not  the  duty  of  the  court  to  make 
contracts  for  parties,  but  to  interpret  the  lan- 
guage they  have  used  and  construe  the  contract 
they  have  entered  into  accoi-ding  to  established 
legal  principles. 

fKd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  11,  Contracts,  §§  723,  730.] 

3.  Abandonment— What  CoNSTiTirrES. 

"Abandonment"  is  the  relinquishment  op 
surrender  of  rights  or  property  by  one  person  to 
another,  and  includes  both  the  intention  to  aban- 
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don  and  the  external  act  by  which  the  intention 
ie  carried  out. 

[Ed.  Note.— For  caseB  in  point,  see  Cent  Dif, 
vol.  1,  Abandonment,  i$  1-6. 

For  other  definitions,  see  Words  and  Phrases, 
voi.  1,  pp.  4,  13 ;   voi.  8,  p.  75o9.] 

4.  Mines  and  Minebai.8—Gontbacts— Leases 
— Opebation  of  Oil  Leases  —  Abandon- 
ment. 

In  determinine  whether  one  has  abandoned 
his  property  or  rights,  the  intention  is  the  para- 
mount object  of  inquiry,  as  there  can  be  no 
abandonment  witiiout  an  intention  to  do  so,  and 
where  plnintiff  leased  certain  land  to  defendant 
for  the  purpose  of  boring  for  oil  and  gas,  op- 
erations to  be  commenced  within  a  year,  and 
operations  were  begun  within  that  time  and  the 
well  drilled,  and  some  seven  months  after  drill- 
ing the  first  well  the  lessee  returned  to  erect 
another  rig  and  drill  another  well  when  plaintiff 
revolted  the  lease,  there  was  no  intention  by  the 
lessee  to  abandon  the  lease. 

Error  to  District  Court,  Converse  County; 
Richard  H.  Scott,  Judge. 

Action  by  William  F.  Hamilton  against  J. 
Bevnn  Phillips,  trustee,  and  another,  to  en- 
Join  defendants  from  drilling  an  oil  well  on 
certiiln  lands.  Decree  for  plaintiff  granting 
the  Injunction,  and  defendants  bring  error. 
Reversed  and  remanded  for  new  trial. 

W.  R.  Stoll,  for  plaintiffs  in  error.  P.  H. 
Harvey,  for  defendant  in  error. 


BEARD,  X  This  action  was  commenced 
by  the  defendant  in  error,  Hamilton,  against 
the  plaintiffs  in  error,  in  the  district  court  of 
Converse  county,  to  enjoin  the  plaintiffs  in 
error  from  drilling  for  oil  and  gas  upon  cer- 
tain described  lands  and  to  exclude  plain- 
tiffs In  error  therefrom.  The  case  was  tried 
to  the  court  resulting  in  a  general  finding  and 
Judgment  in  favor  of  Hamilton,  who  was  ad- 
Judged  to  be  entitled  to  the  exclusive  posses- 
sion of  the  premises,  and  enjoining  the  plain- 
tiffs in  error  from  further  drilling  for  oil  or 
gas  on  said  lands,  or  from  otherwise  tres- 
passing thereon.  From  that  Judgment  plaln- 
tlfls  in  error  bring  the  case  here  on  error. 

The  material  facts  of  the  case  are  not  in 
dispute,  and  are  as  follows:  On  August  4, 
1002,  Hamilton  leased  to  J.  Bevau  Phillips, 
trustee,  one  of  the  plaintiffs  in  error,  his  heirs 
and  assigns,  the  real  estate  in  controversy, 
consisting  of  about  300  acres,  for  the  "sole 
and  only  purpose  of  boring,  mining,  and  ex- 
cavating for  petroleum  or  carbon  oil  and  gas 
and  piping  oil  and  gas"  on  the  premises.  The 
consideration  expressed  in  the  lease  is  $1  and 
the  stipulations,  rents,  and  covenants  there- 
in contained  to  be  paid,  kept,  and  performed 
by  the  lessee.  The  lease  Is  for  the  term  of 
10  years  and  so  long  thereafter  as  oil  or  gas 
shall  continue  to  be  fovmd  thereon  In  paying 
quantities;  the  lessee  to  deliver  to  the  lessor 
one-eighth  of  the  oil,  and  to  pay  $100  per 
year  for  the  gas  from  each  gas  well  drilled 
on  the  premises,  the  product  from  which  is 
marketed  and  used  off  the  premises,  and  said 
payments  to  be  made  on  each  well  within  one 
year  after  commencing  to  Use  the  gas  there- 


from and  yearly  thereafter  while  gas  from 
said  well  is  so  used.  A  failure  of  the  lessee 
to  make  any  one  of  said  payments  when  due, 
or  within  six  months  thereafter,  the  lessor 
serving  written  notice  by  mall  or  otherwise  on 
the  lessee  demanding  said  deferred  payment 
may  declare  this  lease  null  and  void,  as  to  the 
well  or  wells  upon  which  pay  has  been  neg- 
lected, and  no  longer  binding  on  either  party 
thereto;  the  lessor  to  have  the  right  to  use 
the  premises  for  tillage  or  grazing  purposes, 
except  such  parts  as  are  necessary  for  such 
mining  and  piping  purposes  and  right  of  way, 
the  lessee  to  have  the  right  to  remove  any 
machinery,  buildings,  or  fixtures  placed  on  the 
premises  by  him,  and  to  sublet,  and  the  lessee 
to  commence  mining  operations  within  one 
year  from  the  execution  of  the  lease.  About 
Octol)er  6,  1902,  the  lessee  went  upon  the 
premises  with  a  portable  drilling  rig  and  com- 
menced drilling,  and  during  that  month  drill- 
ed a  well  to  the  depth  of  about  406  feet,  when 
some  gas  was  found,  but  not  in  commercial 
quantity.  The  well  was  then  cased,  and  the 
drilling  rig  removed  to  an  adjoining  property. 
A  pipe  was  laid  from  the  well  to  this  adjoin- 
ing propartr,  and  the  gas  was  there  used  tor 
drilling  by  the  lessee  for  some  time  during  the 
fall  of  1002.  In  February  or  March,  1903,  the 
lessee  returned  to  the  premises  with  a  port- 
able rig  and  cleaned  out  the  well,  replaced  the 
casing,  and  then  moved  the  rig  off,  leaving  the 
casing  in  the  well.  About  October  15,  1908, 
the  lessee  selected  a  site  for  another  well,  and 
hauled  and  placed  on  the  land  some  timbers 
for  a  standard  derrick.  December  14,  1903. 
Hamilton  mailed  to  Phillips  the  following 
notice  (omitting  date,  address,  and  signa- 
ture): "You  are  hereby  notified  that  in  view 
of  the  fact  that  you  have  failed  to  comply 
with  the  terms  of  the  oil-land  lease  execut- 
ed by  me  to  you  on  the  4tb  day  of  August, 
1902,  in  this,  that  one  year  has  elapsed  since 
the  execution  of  said  lease  and  you  have 
not  commenced  mining  operations  on  the  land 
designated  therein,  I  hereby  rescind  and  can- 
cel the  same."  On  December  24,  1903,  Phil- 
lips assigned  the  lease  to  his  co-phtintiff  in 
error,  Douglas  Oil  Fields,  a  corporation, 
which  at  the  time  of  the  assignment  had 
knowledge  of  the  attempted  cancellation  of 
the  lease  by  the  notice  of  December  14th.  On 
March  2U,  1904,  Douglas  Oil  Fields  moved 
a  drilling  rig  onto  the  premises,  and  commenc- 
ed drilling  the  second  well,  and  continued 
drilling  until  about  April  28,  1904,  when 
they  had  the  well  sunk  to  the  depth  of  about 
368  feet  and  had  put  in  360  feet  of  eight-inch 
casing,  and  were  preparing  to  sink  it  deeper, 
when  they  were  stopi)ed  from  further  work 
on  the  premises  by  the  temporary  injunction 
in  this  case,  which  was  issued  May  27,  1904. 
The  leased  lands  are  situated  in  an  undevelop- 
ed field  supposed  to  contain  oil  and  gas;  but 
it  does  not  appear  that  there  were  any  wells 
in  the  vicinity  producing  either  In  commercial 
or  paying  quantities,  or  that  the  leased  lands 
were  being  drained  of  either  by  wells  on  ad- 
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jacent  lands.  It  la  admitted  by  the  lessor  in 
bis  testimony  that  the  notice  of  December 
14th  was  the  only  notice  given  to  the  lessee  or 
his  assigns  that  he  claimed  a  forfeiture  or 
cancellation  of  the  lease,  until  about  the  time 
of  the  commencement  of  this  action  when  he 
lo<^ed  the  gates  on  the  premises  and  forbade 
the  lessee  from  entering  the  premises  or  doing 
further  work  thereon. 

The  contentions  of  the  lessor  are  that  by 
the  terms  of  the  lease  the  lessee  was  under 
obligation  to  commence  operations  for  oil  and 
gas  upon  the  premises  within  one  year  from 
tbe  execution  of  the  lease  and  to  continue 
such  operations  diligently  and  in  good  faith 
until  the  oil  or  gas  thereimder  had  been  fully 
deyeloped,  or  it  had  been  effectually  demon- 
strated that  oil  and  gas  was  not  to  be  foimd 
thereunder  in  commercial  quantities,  and  that 
any  cessation  of  such  prospecting  would  work 
a  forfeiture  of  tbe  lease  and  authorize  its 
cancellation.  It  Is  alleged  that,  after  tbe 
lessee  had  bored  one  well  on  the  land  which 
did  not  produce  oil  or  gas  In  commercial  quan- 
tities, he  abandoned  operations  on  the  land, 
and  that  thereafter,  on  December  14,  1903, 
the  lessor  notified  the  lessee  that  he  elected 
to  rescind  and  cancel  the  lease,  and  be  claims 
that  all  rights  of  the  lessee  and  his  assigns 
under  the  lease  bare  been  forfeited.  The 
lease  contains  no  express  covenant  or  stipu- 
lation for  diligence  In  the  matter  of  explora- 
tion, or  any  requirement  as  to  tbe  amount  of 
work  to  be  done  or  the  number  of  wells  to  be 
drilled  within  any  stated  period  of  time  or  at 
all.  But  it  is  admitted  In  argument — and  we 
think  rightly  so — that  the  lease  does  contain 
an  implied  covenant  that  the  work  of  pros- 
pecting and  development  should  continue,  aft- 
er the  expiration  of  the  year  within  which 
tbe  lessee  was  to  commence  operation,  with 
reasonable  diligence.  It  is  evident  that  the 
purpose  of  the  lease  was  to  explore  the  prem- 
ises, and,  if  oil  or  gas  was  found  therein  in 
paying  quantities,  to  produce  and  market  the 
same  for  the  mutual  benefit  of  both  parties. 
Such  being  the  case,  it  was  the  duty  of  the 
lessee,  under  the  implied  covenant  contained 
In  the  lease,  to  proceed  with  reasonable  dili- 
gence to  prospect  and  develop  the  premises, 
having  due  regard  to  bis  own  Interest  and 
those  of  the  lessor.  It  was  likewise  the  duty 
of  the  lessor  to  allow  a  reasonable  time  to  the 
lessee  to  do  so  before  be  could  claim  a  for- 
feiture, or  right  to  cancel  the  lease,  if  he  had 
any  such  right  under  tbe  terms  of  the  con- 
tract The  contention  of  counsel  for  the  les- 
sor that  any  cessation  of  work  or  tbe  tempo- 
rary removal  of  the  drilling  machinery  from 
the  land  would  work  a  forfeiture  of  the  lease 
cannot  be  sustained.  The  lease  contains  no 
such  express  provision,  and  tbe  implied  cove- 
nant requires  reasonable  diligence  only.  No 
donbt,  the  parties  might  have  so  stipulated 
in  their  contract ;  but  they  did  not  do  so,  and 
it  is  not  the  dn^  of  the  court  to  make  con- 
tracts for  the  parties,  but  to  interpret  the 


language  they  have  used  and  to  constnie  tt0 
contract  they  have  entered  into  according  to 
established  legal  prlnclplea  Wp  tliink  the 
proper  construction  of  the  contract  under  con- 
sideration is  that,  by  the  express  terms  of  the 
contract,  the  lessee  was  required  to  commence 
(^)erations  on  the  land  within  one  year  from 
the  execution  of  the  lease,  and,  Iiy  tbe  implied 
covenant,  to  continue  such  operations  with 
reasonable  diligence  thereafter. 

Counsel  for  the  lessor  seems  to  confuse  tbe 
rights  of  a  lessor  to  a  cancellation  of  a  lease 
because  it  has  been  forfeited  by  the  lessee 
by  a  breach  of  some  covenant  which  the  les- 
see is  bound  to  perform,  with  the  rights  of  & 
lessor  upon  abandonment  by  the  lessee,  and  it 
is  urged  that,  after  boring  the  first  well,  tbe 
lessee  abandoned  the  premises,  and  thereupon 
the  lease  was  terminated.  "Abandonment: 
is  the  relinquishment  or  surrender  of  rights 
or  property  by  one  person  to  another.  It 
includes  both  the  intention  to  abandon  and 
tbe  external  act  by  which  the  intention  Is 
carried  into  effect."  1  Enc.  Law,  1.  "In  de- 
termining whether  one  has  abandoned  his 
property  or  rights,  the  intention  is  tbe  first 
and  paramount  object  of  inquiry,  for  tbere 
can  be  no  abandonment  without  tbe  intention 
to  abandon."  1  Cyc.  6.  In  the  present  case, 
the  claim  that  tbe  lease  was  forfeited  by 
abandonment  is  wholly  without  support  in 
the  evidence,  as  it  clearly  appears  that  there 
was  no  such  intention  on  the  part  of  the 
lessee  or  bis  assigns,  but,  on  tbe  contrary, 
that  such  was  not  tbe  Intention,  and  they 
did  in  fact  return  and  were  at  work  on  the 
land  when  this  suit  was  commenced.  A  les- 
see may,  however,  forfeit  his  rights  under  a 
lease  by  a  breach  of  some  covenant  which  be 
is  required  to  keep  or  perform,  which  breach 
may  occur  either  intentionally  or  uninten- 
tionally on  bis  part,  or  through  his  neglect 
or  Inability  to  keep  or  perform  the  same. 
The  breach  of  tbe  contract  which  It  is  here 
claimed  worked  a  forfeiture  of  the  lease  and 
entitled  tbe  lessor  to  its  cancellation  Is  the 
alleged  failure  of  tbe  lessee  to  keep  and  per- 
form the  Implied  covenant  to  diligently  con- 
tinue the  work  of  exploration  for  oil  and 
gas.  It  Is  at  least  doubtful  If  a  breadi  of 
such  an  implied  covenant  would  warrant  ttte 
court  in  decreeing  a  forfeiture  when  the 
lease  does  not  expressly  so  provide,  and  when 
It  does  provide  that  tbe  lease  may  be  for- 
feited in  whole  or  in  part  for  another  cause 
therein  specifically  stated.  Law  Relating  to 
Oil  and  Gas,  by  Thornton,  {{  irS,  157, 
and  cases  cited  in  notes.  However,  we  deem 
it  tumecessary  to  decide  that  question,  as  we 
are  satisfied  that  the  evidence  in  this  case 
is  Insufficient  to  sustain  tbe  claim  that  there 
was  such  a  failure  to  diligently  continue  the 
work  of  prospecting  and  development  as 
would  warrant  a  cancellation  of  the  lease 
for  that  reason.  In  tbe  case  of  Brewster  t. 
Lanyon  Zinc  Co.,  140  Fed.  801,  72  C.  C.  A. 
213,  in  considering  what  constitutes  reason- 
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able  diligence  In  snch  cases,  Judge  Van  De- 
▼anter  said:  "The  large  expense  incident  to 
the  work  of  exploration  and  development, 
and  the  fact  that  the  lessee  must  bear  the 
loss  if  the  operations  are  not  successful,  re- 
quires that  he  proceed  with  due  regard  to  hia 
own  interests  as  well  as  those  of  the  lessor. 
•  •  •  Whether  or  not  In  any  particular 
Instance  such  diligence  is  exercised  depends 
upon  a  variety  of  circumstances,  such  as  the 
quantity  of  oil  and  gas  capable  of  being  pro- 
duced from  the  premises,  as  Indicated  by 
prior  exploration  and  development,  the  local 
market  or  demand  therefor  or  the  means  of 
tianqxtrtlng  them  to  market,  the  extent  and 
results  of  the  operations,  if  any,  ou  adja- 
cent lands,  the  character  of  the  natural 
reservoir — ^whether  such  as  to  permit  the 
drainage  of  a  large  area  by  each  well — and 
the  usages  of  the  business.  Whatever,  In  the 
drcnmstances,  would  be  reasonably  expected 
of  operators  of  ordinary  prudence,  having  re- 
gand  to  the  Interests  of  both  lessor  and  les- 
see. Is  what  Is  required." 

In  the  case  before  us,  the  work  that  was 
being  done,  not  only  on  the  leased  land,  but 
In  the  vicinity,  was  in  the  nature  of  prospect- 
ing. The  lessee  commenced  operations  with- 
in the  time  required  by  the  lease,  and  he  and 
his  assigus,  within  less  than  one  year  from 
tlie  time  they  were  required  to  commence 
work,  had  drilled  two  wells  to  considerable 
depth,  and  at  the  time  suit  was  commenced 
were  at  work  and  had  made  preparations  to 
sink  the  second  well  to  a  much  greater  depth, 
and,  as  shown  by  the  evidence,  had  expend- 
ed within  that  time  for  machinery  and  ma- 
terials and  for  labor  upon  the  premises  over 
$6,000.  It  also  appears  from  the  testimony 
of  the  lessor  that,  except  the  notice  of  De- 
cember 14th  he  made  no  complaint  or  objec- 
tion to  the  work  that  was  being  done,  nor 
did  be  have  any  conversation  with  them  on 
the  subject  We  think  that,  under  a  proper 
conatraction  of  the  contract,  the  evidence  In 
this  case  Is  insufficient  to  show  a  lade  of 
good  faith  on  the  part  of  the  lessee  or  his 
assigns,  or  a  failure  to  exercise  reasonable 
diligence  in  the  work  of  prospecting  and  drill- 
ing for  oil  and  gas  on  the  leased  premises, 
and  that  the  district  court  erred  in  awarding 
the  exclusive  possession  of  the  pronlses  to 
the  defendant  in  error  and  in  enjoining  the 
plalntUtB  in  error  from  fnrtlier  opnations 
under  the  lease. 

For  the  reasons  above  stated  the  Judgment 
of  the  district  court  is  reversed,  and  the  cause 
remanded  to  the  district  court  for  a  new  trial 
or  such  further  proceedings  as  are  deemed 
proper  not  Inconslstoit  with  this  opinion. 

Reversed. 

POTTER,  O.  J.,  and  CARPENTER,  Dis- 
trict Judge,  concur.  Hon.  CHARLES  E. 
CARPENTER,  Judge  of  the  Second  Judicial 
District,  sat  in  the  place  of  SCOTT,  J.,  who, 
as  district  Judge,  bad  presided  at  the  trial 
below. 
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DOUGIiAS  OIL  FIES.DS  v.  HAMII/TON. 

(Supreme  Court  of  Wyoming.    May  25,  1906.) 

Error  to  District  Court,  Converse  County; 
Richard  H.  Scott,  Judge. 

Bill  by  the  Douglas  Oil  Fields,  a  corpora- 
tion, against  William  F.  Hamilton,  to  restrain 
defendant  from  interfering  with  complainant 
in  drilling  for  oil  on  land  leased  from  de- 
fendant. The  trial  court  dissolved  a  tempo- 
rary injunction  and  entered  a  decree  cancel- 
ing the  lease,  and  complainant  brings  error. 
Reversed  and  remanded  for  new  trial. 

W.  R.  Stoll,  for  plaintur  in  error.  F.  H. 
Harvey,  for  defendant  in  error. 

PER  CURIAM.  This  case  and  case  No. 
537  (Douglas  Oil  Fields  and  J.  Bevan  Phil- 
lips, Trustee,  v.  William  F.  Hamilton,  95 
Pac.  S46)  Involve  the  same  questions  and 
were  tried  together  upon  the  same  evidence. 
It  Is  the  converse  of  case  No.  537,  being  an 
application  by  plalntUf  in  error  for  an  in- 
junction to  restrain  the  defendant  In  error 
from  interfering  with  plaintiff  in  error  in 
drilling  for  oil  and  gas  on  the  leased  prem- 
ises. The  district  court  found  generally  for 
the  defendant,  dissolved  the  temporary  in- 
junction which  had  been  issued  in  the  case, 
and  entered  a  decree  canceling  the  lease. 
From  tliat  Judgment  plaintiff  brings  error. 

It  is  conceded  by  counsel  that  the  decision 
in  one  of  the  cases  necessarily  disposes  of 
the  other.  The  judgment  of  the  district 
court  in  case  No.  537  having  been  this  day  re- 
versed, it  follows  that  the  judgment  in  this 
case  must  also  be  reversed.  For  the  reasons 
stated  in  the  opinion  in  case  No.  537,  the 
judgment  of  the  district  court  is  reversed, 
and  the  cause  remanded  for  a  new  trial,  or 
for  such  other  proceedings  as  may  be  deemed 
proper. 

Reversed. 


WHITING  et  al.  v.   STRAUP  et  al. 
(Supreme  Court  of  Wyoming.    May  25,  1908.) 

1.  Mines  and  Minerals— Location  of  Claik 
— Oil  and  Gas  Claim— Discovebt— Neces- 
sity—Time  OF  Discovery. 

A  discovery  of  minerals  within  the  limits 
of  the  claim  is  essential  to  a  valid  location  of 
a  mining  claim  on  the  public  domain,  whetlier 
it  be  a  lode  or  placer  claim,  but  such  discovery 
need  not,  in  the  absence  of  intervening  rights, 
precede  the  other  acts  of  location ;  and  if  made 
prior  to  any  intervening  rights,  though  subse- 
quent to  marking  out  the  tranndaries  and  record- 
ing the  claim,  the  location,  if  otherwise  good, 
will  be  validated  from  the  date  of  discovery. 

2.  Same— Extent  of  Places  Claim. 

A  placer  claim  is  limited  to  20  acres  for 
each  individual  locator,  and  the  aggregate  that 
may  be  located  as  one  claim  by  an  Bssociation 
of  persons  is  limited  to  160  acres,  but  when 
more  than  20  acres  is  located  as  one  claim,  one 
discovery  is  sufficient  for  the  entire  claim,  and, 
1  location,  the  legal  right  of  posses- 
sion follows. 
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3.  Same  —  Location     and     Dibcovebt     bt 

Agent. 

One  nped  not  locate  a  mining  claim  in 
person,  but  a  location  may  be  made  by  an  atrent, 
even  without  the  knowledge  of  the  principal,  if 
there  is  a  loonl  rule  authorizinf;  it,  or  a  subse- 
quent ratification,  and  where  one  had  entered  on 
land  and  performed  the  acts  necessary  for  a 
valid  location  of  a  placer  oil  claim,  except  mak- 
ing a  discovery  of  minerals,  but  before  any  dis- 
covery thereon  sold  a  part  of  it  to  plaintiffs,  and 
abandoned  the  other  part,  and  thereafter  entered 
defendants'  employment  for  the  puriwse  of  locat- 
ing placer  oil  mining  claims,  and  entered  on  the 
same  land  as  agent  for  defendants,  and  complet- 
ed a  valid  location  for  defendants  thereon  by 
making  a  discovery,  such  discovery  inured  to  de- 
fendants' benefit ;  and  the  fact  that  defendants' 
ageut  making  the  location  bad  previously  made 
a  location  on  it  for  bimself,  except  di.scovery, 
and  had  conveyed  what  interest  he  had  in  the 
claim  to  plaintiffs  before  entering  defendants* 
employment,  did  not  affect  their  right  to  the  ben- 
efit of  bis  discovery  and  location. 

4.  Same— Transfer  of  Claims— Estoppel. 

Even  if  the  i>erson  making  the  discovery  for 
defendants  was  estopped,  by  reason  of  his  con- 
veyance, in  denying  the  validity  of  his  former 
location,  his  employment  by  defendants  to  make 
the  discovery  and  location  on  the  same  claim 
did  not  bring  them  into  privity  with  him,  so  as 
to  estop  them  by  his  conveyance,  there  being  no 
evidence  of  fraud  by  defendants:  nor  does  the 
fact  that  such  person  was  a  stockholder  in  the 
company  to  which  the  claim  was  conveyed  es- 
top the  company  from  claiming  the  benefit  of  his 
discovery. 

5.  Same— Requisites  of  Loca-hon  —  Posses- 
8I0N— Nature. 

Though  a  valid  location  is  necessary  to 
▼est  the  right  of  possession  in  a  claimant  to  land 
under  the  mining  laws,  possession  without  lo- 
cation is  good  as  against  a  mere  intruder ;  but 
generally  mere  naked  possession  will  not  avail 
against  a  valid  location  peaceably  made,  and 
such  possession  confers  no  right,  as  against  a 
bona  fide  prospector  who  enters  peaceably  on 
the  land,  to  acquire  title  thereto  as  a  mining 
claim,  and  one  who  seeks,  in  good  faith,  to  make 
the  location,  is  entitled  to  exclusive  possession 
of  the  land  for  a  reasonable  time  to  complete  his 
location,  or  for  the  time  allowed  by  mining 
customs  or  by  statute,  but  such  possession  must 
be  actual,  and  followed  by  diligent  exploration 
of  the  claim,  with  the  intention  of  making  a  lo- 
cation. 

6.  Same. 

Where,  after  acquiring  claim  to  mining 
land  by  conveyance,  the  only  actual  work  done 
by  plaintiffs  was  the  digging  of  a  hole  to  show 
their  claim  of  possession,  and  for  the  purjjose  of 
erecting  a  drilling  machine,  but  not  as  a  min- 
ing exploration,  and  they  dfd  not  take  the  drill- 
ing machine  on  the  premises  for  more  than  a 
year  after  digging  the  hole,  but  had  guarded  the 
claim  to  see  that  no  one  entered  thereon  for  pur- 
poses of  location,  and  in  the  meantime  defend- 
ants entered  upon  the  land,  and  made  a  valid 
discovery  and  location,  plaintiffs  were  not  in 
such  actual  possession  of  the  land  as  to  entitle 
them  to  the  claim  as  against  defendants. 

Error  to  District  Court,  Converse  County; 
Kichard  II.  Scott,  Judge. 

Action  by  X.  Whiting  and  another  against 
RrastUH  Straup  and  others  to  enjoin  defend- 
ants from  trespassing  or  drilling  an  oil  well 
on  certain  laud.  Judgment  for  defendants, 
dissolving  a  temporary  injunction,  and  plain- 
tiffs bring  error.    Affirmed. 

See  90  Pac.  445. 


W.  R.  StoII,  for  plnintlfTs  In  error.  F.  H. 
Harvey  and  Bnrke  &  Clark,  for  defendants 
In  error. 

POTTER.  C.  J.  This  action  was  comnien<s 
ed  in  the  district  court  of  Converse  county 
October  24.  1003.  by  the  plaintiffs  In  error. 
J.  Bevan  Phillips  and  X.  Whiting  against 
the  defendants  In  error,  Erastus  Straap.  Mo- 
ses Bijur,  and  the  I.<a  Prele  Oil  Company. 
The  object  of  the  suit  is  to  enjoin  the  de- 
fendants from  trespassing,  and  particularly 
from  driving  or  sinking  an  oil  or  gas  well 
upon  a  40-acre  tract  of  land  in  the  county 
aforesaid,  described  as  the  S.  E,  Vt  of  the 
S.  E.  V*  of  section  .3.  in  township  32  N..  range 
73  W.  The  contest  is  between  rival  claim- 
ants of  the  land,  as  oil  and  gas  placer  mining 
ground  on  the  public  domain,  the  legal  title 
tjelng  the  United  States.  The  plaintiffs  claim 
under  an  oil  placer  mining  location,  covering 
the  E.  %  of  the  8.  E.  %  of  said  section,  al- 
leged to  have  been  made  June  14,  1899,  by  the 
defendant  Krnstns  Straup  and  three  associ- 
ates, and  the  plaintiffs  allege  that,  as  a  part 
of  that  claim,  the  tract  In  controversy  had 
been  transferred  to  them  by  mesne  convey- 
ances ;  that  they  had  taken  possession  there- 
of, and  were  in  possession,  actively  engaged 
in  working  and  developing  the  same,  at  tlie 
time  of  the  entrance  thereon  by  the  defend- 
ants  and  the  trespasses  complained  of.  On 
the  ground  that  the  mining  location  afore- 
said was  neither  preceded  nor  followed  by 
a  discovery,  by  the  locators  thereof  or  their 
grantees,  of  oil,  gas,  or  other  mineral  within 
the  limits  of  the  claim.  Its  validity  is  denied 
by  the  defendants,  and  they  rest  their  right 
to  possession  upon  a  discovery  of  gas  upon 
the  tract  In  controversy,  and  its  location,  as 
a  part  of  an  oil  and  gas  placer  mining  loca- 
tion, in  October,  1903,  when,  as  they  allege, 
the  tract  was  vacant  and  unoccupied  public 
land  of  tlie  United  States,  the  right  to  such 
possession  being  alleged  to  have  vested  in 
the  La  Prele  Oil  Company,  one  of  the  de- 
fendants, as  the  successor  in  interest  of  the 
I>er8ons  for  whom  such  discovery  and  loca- 
tion were  made.  Upon  the  trial  the  district 
court  found  generally  for  the  defendants,  and 
that  the  temporary  restraining  order  against 
them,  which  had  been  granted  at  the  com- 
mencement of  the  suit,  should  be  dissolved, 
and  a  judgment  was  entered  in  favor  of  the 
defendants  for  costs,  and  ordering  that  the 
possession  of  the  premises  in  controversy  do 
vest  in  the  defendants  Mosea  Bijur  and  the 
La  Prele  Oil  Company.  The  judgment  is 
here  complained  of  on  error. 

It  is  admitted  In  the  pleadings  that,  pre- 
vious to  June  14,  189i),  the  land  here  involv- 
ed was  vacant  and  unoccupied  public  land  of 
the  T'nlted  States;  that  on  snld  date,  in  con- 
uec'tion  with  the  adjoining  north  40  acres, 
under  the  description  of  the  E.  %  of  the  S. 
E.  14  ot  said  section  3,  it  was  staked  and 
marked  as  an  oil  placer  mining  claim  by 
Straup    and    his   said   associates;     that    the 
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proper  notices  w«:«  posted  thereon,  and  a 
location  certificate  recorded ;  and  tbat  said 
claim  was  designated  a»  "Gusber  No.  2."  It 
seems  to  be  conceded,  as  it  must  be  upon  the 
evidence,  that  at  the  time  of  locating  said 
claim  there  had  been  no  discovery,  within  its 
limits,  of  oil,  gas,  or  other  mineral  authoriz- 
ing the  location  of  a  placer  mining  claim,  and, 
further,  that  no  such  discovery  had  occurred 
up  to  the  time  that  the  tract  in  controversy 
was  conveyed  to  the  plaintiflfs,  nor  thereafter, 
until  some  time  in  the  fall  of  1D03,  when  gas 
was  discovered  upon  the  north  40  of  the 
claim  (the  part  not  transferred  to  plaintiffs) 
by  Straup,  while  engaged  in  drilling  a  well 
thereon  for  and  under  the  direction  of  the 
defendant  Bijur.  On  November  18,  1899,  the 
locators  of  the  Gusher  No.  2  claim  conveyed 
the  premises  covered  thereby,  viz.,  the  K 
H  of  the  S.  E.  %  of  said  section  3,  together 
with  other  premises,  by  quitclaim  deed,  to 
Erastus  Stranp  &  Co.,  describing  the  premises 
conveyed  by  legal  sutxllvlsions,  and  referring 
to  the  same  as  "oil  placer  mining  ground  as 
located,  surveyed,  recorded  and  held  by  said 
parties  of  the  first  part"  By  a  similar  con- 
veyance,  Erastus  Straup  &  Co.,  on  September 
2i,  1901,  conveyed  the  premises  so  located, 
together  with  other  lands  therein  described, 
to  Erastus  Straup,  reciting  that  the  lands 
described  were  covered  by  oil  placer  mining 
claims.  On  August  16,  1902,  Erastus  Straup 
conveyed,  by  quitclaim  deed,  to  J.  Bevan 
Phillips,  one  of  the  plaintiffs,  the  tract  here 
in  controversy,  designating  it,  In  addition  to 
its  usual  description,  as  "oil  placer  mining 
ground  located,  surveyed,  recorded  and  held 
by  said  party  of  the  first  part"  On  August 
18,  1902,  by  a  like  conveyance  and  descrip- 
tion, said  Phillips  conveyed  an  undivided 
one-half  interest  in  and  to  the  premises  in 
controversy  to  X.  Whiting,  his  coplalntlff.  It 
will  be  observed  that  the  premises  thus  con- 
veyed to  the  plaintifts  is  the  south  40  of  the 
80  acres  embraced  in  the  oil  placer  claim 
aXoresaid.  On  December  28,  1899,  an  affi- 
davit of  Erastus  Straup  and  another  was 
filed  and  recorded  in  the  office  of  the  county 
clerk  of  Converse  county,  to  the  effect  that 
the  necessary  annual  assessment  work  for 
the  year  1809  had  been  performed  upon  vari- 
ous tracts  of  land,  consisting  of  8,430  acres, 
more  or  less,  therein  referred  to  generally, 
as  oil  placer  mining  claims,  and  descrit>ed  by 
legal  subdivisions,  in  which  was  included  the 
land  in  controversy.  In  describing  the  lands 
they  were  not  separated  into  distinct  claims, 
nor  was  any  claim  designated  by  name.  A 
similar  affidavit  of  said  Straup  was  filed  for 
the  years  1900,  1901,  and  1902,  each  one  de- 
scribing several  hundred  acres,  including  the 
land  in  controversy.  In  January,  1903,  the 
La  Prele  Oil  Company  was  incorporated  un- 
der the  laws  of  this  state,  with  the  defendant 
.Moses  BiJur  as  one  of  tlte  incorporators,  and 
Straup  was  named  in  the  certificate  as  one 
of  the  seven  trustees  for  the  first  year,  and 
It.  appears  that  be  became  a  stockholder  of 


the  company.  Under  the  date  of  May  6, 
1903,  a  written  contract  was  entered  into  be- 
tween the  defendants  Straup  and  Bijur, 
whereby  the  former,  in  consideration  of  $100 
per  month,  to  be  paid  him  as  salary  and  ex- 
penses, agreed  to  look  after,  direct,  manage, 
and  attend  any  work,  labor  or  Interest  the 
said  Bijur  might  require  of  him,  and  to  de- 
vote bis  best  energy  and  ability  in  safeguard- 
ing and  advancing  the  interest  of  said  Bijur, 
and  to  devote  ail  his  time  during  such  em- 
ployment for  said  Bijur's  benefit.  The  latter 
is  a  merchant,  residing  in  New  York  City, 
and  Straup  Is  an  oil  and  gas  driller,  and.  at 
the  time  of  trial,  had  been  engaged  in  that 
occupation  between  seven  and  eight  years, 
In  Converse  county.  They  appear  to  have 
contemplated  by  their  contract  the  perform- 
ance of  services  by  Straup  In  Converse  coun- 
ty in  prospecting  and  developing  oil  and  gas 
lands  or  claims  in  the  interest  of  and  as  di- 
rected by  Bijur.  It  is  admitted  that  Bijur 
was  the  agent  of  eight  other  persons  named 
in  the  answers,  for  whom  he  acted  in  direct- 
ing the  work  to  be  done  by  Straup  under 
said  contract  of  employment 

It  appears  that  some  time  In  July,  1903, 
imder  Bijur's  instructions,  Straup  went  upon 
the  N.  B.  \i  of  section  3  aforesaid,  the  same 
being  the  north  half  of  the  land  previously 
marked,  designated,  and  recorded  as  "Gusher 
No.  2,"  and  drilled  a  well  of  considerable 
depth  thereon,  resulting  in  striking  a  good 
flow  of  gas,  the  well  being  located  near  the 
southeast  corner  of  said  tract  Thereafter, 
also  at  Bijur's  direction,  on  or  about  October 
13,  1903,  he  moved  the  drilling  machinery  up- 
on the  premises  here  in  controversy,  and  pro> 
ceeded  to  drill  an  oil  or  gas  well  thereon,  at 
a  point  about  150  feet  south  from  the  well 
above  mentioned,  and  thereby,  October  22, 
1903,  discovered  gas  at  a  depth  of  about  480 
feet  It  is  admitted  in  the  pleadings  that  in 
drilling  this  last-mentioned  well,  and  thereby 
striking  gas.  Straup  acted  for  and  represented 
Bijur  and  the  eight  persons  whose  names  are 
set  out  in  the  answer,  whom  Bijur  represent- 
ed as  agent  For  and  on  behalf  of  the  eight 
persons  aforesaid,  and  In  their  names,  a  plac- 
er mining  claim  was  located  by  Straup,  acting 
by  the  direction  of  Bijur  and  as  his  employ^, 
embracing,  as  a  part  of  the  claim  so  located, 
the  land  here  in  controversy,  and  it  is  admit- 
ted ttiat  the  La  Prele  Oil  Company  is  the 
successor  in  interest  of  said  parties,  though  it 
is  denied  that  it  or  they  thereby  acquired  any 
interest  in  the  land  as  against  the  plaintiffs. 
The  fact  that  Straup's  discovery  of  gas  on  the 
laud  in  1903  was  made  by  him  while  em- 
ployed by  and  representing  Bijur,  and  through 
the  latter  those  he  represented,  was. alleged 
In  the  answers  filed  in  the  case,  and  admitted 
by  the  replies,  but  that  admission  does  not 
stand  alone.  A  leading  contention  of  the 
plaintiCfs  was  and  Is  that,  as  they  held  a  con- 
veyance by  Straup  describing  ttie  premises  as 
oil  placer  mining  ground,  located,  held,  and 
recorded  by  him,  he  and  the  defendants  are 
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estopped  from  questioning  the  validity  of  bis 
original  location,  or  the  right  of  plaintiffs  to 
the  possession  of  the  land  conveyed.  The  pe- 
tition alleged,  In  substance,  in  that  connection 
that  in  January,  1903,  the  said  Straup  In- 
duced the  defendant  Bljur  to  l>ecome  associ- 
ated with  bim,  for  the  purpose  of  Jumping 
the  said  claim,  and  thereby  deprive  the  plain- 
tiffs of  the  same,  and  to  better  carry  out  that 
purpose,  they,  with  others,  organized  the  de- 
fendant corporation,  the  La  Prele  Oil  Compa- 
ny ;  and,  further,  that  Straup,  acting  for  him- 
self and  as  the  agent  of  the  other  defendants, 
with  a  large  force  of  employes,  during  the 
temporary  absence  of  plaintiffs  and  their  em- 
ployes from  the  claim,  surreptitiously,  secret- 
ly, and  fraudulently  carried  upon  the  same 
a  portable  drilling  rig,  and  commenced  to 
drill  an  oil  and  gas  well  thereon,  for  the 
purpose  of  driving  the  same  to  gas  or  oil, 
which  he  did  continue  to  do,  and  of  depriving 
the  plaintiffs  of  all  use  of  their  said  land. 
The  allegation  that  Straup  acted  for  himself, 
as  well  as  agent.  Is  probably  eliminated,  as 
the  effect  of  the  admission  in  the  reply  that 
he  acted  for  and  represented  the  other  parties 
named  in  the  answer;  but  the  averment  re- 
mains for  whatever  It  may  be  worth  that  his 
act  was  surreptitious,  secret,  and  fraudulent. 
The  petition  alleged  that,  through  said 
Straup,  the  original  locators  of  the  claim 
located  in  1899,  claimed  by  the  plalntlfb  as 
the  source  of  their  title,  and  their  respective 
grantees,  were  in  continuous  and  exclusive 
possession  of  the  claim,  while  they  held  the 
same,  respectively,  and  that  ttae  plaintiffs 
went  into  possession  of  the  tract  In  contro- 
versy upon  receiving  the  conveyance  thereof, 
and  that,  from  and  after  August  18,  1902,  they 
Immediately  proceeded  to  work  upon  the  claim 
for  the  purpose  of  developing  the  oU  and  gas 
which  was  underneath  Its  surface;  that  their 
possession  was  open,  exclusive,  and  notorious; 
and  that  the  land  was  not  vacant  and  unap- 
propriated when  the  defendants  entered  upon 
the  same  in  October,  1903.  The  defendants 
by  their  separate  answers  denied  the  allega- 
tions as  to  the  possession  of  the  plaintiffs 
and  their  grantors.  The  plaintiffs  base  their 
right  to  recover,  and  their  contention  that  the 
findings  and  judgment  are  erroneous,  upon 
three  principal  propositions:  First  That  the 
claim  located  in  1^9,  though  previously  lack- 
ing a  discovery,  was  validated.  In  that  re- 
spect, by  the  discovery  upon  the  north  40-acre 
tract  embraced  in  the  claim,  through  the  well 
drilled  thereon  by  or  under  the  supervision 
of  Straup,  as  aforesaid,  which  discovery  It  Is 
claimed  inured  equally  to  the  benefit  of  the 
south  40-acre  tract  that  had  been  conveyed  to 
plaintiffs,  so  as  to  perfect  the  title  of  the  lat- 
ter thereto.  Second.  That  the  plaintiffs  were 
In  actual  possession  of  the  4(>-acre  tract  in 
controversy,  woriilng  and  exploring  the  same 
for  oil  and  gas,  and  It  was  therefore  not  open 
to  exploration  or  location  as  a  placer  mining 
claim,  by  others  Intruding  upon  their  posses- 
sion   without    their    consent      Third.  That 


Straup  and  the  other  defendants,  including 
those  for  whom  it  is  admitted  he  acted  In 
making  the  discovery  and  location  under 
which  the  defendants  dalm,  were  and  are  es- 
topped, by  his  deed  to  the  plaintiff  Phillips, 
from  claiming  the  premises  or  any  right 
therein  as  against  the  plaintiffs. 

Before  proceeding  to  a  discussion  of  the 
questions  involved  In  these  propositions.  It 
win  be  well  to  state  the  effect  of  the  evidence 
touching  the  actual  possession  of  the  land  in 
controversy.  There  is  very  little,  if  any,  con- 
flict In  the  evidence  concerning  that  matter. 
Counsel  for  plaintiffs  in  error  has  stated  in 
his  brief  the  facts  as  to  their  possession  as 
strongly  as  the  evidence  will  Justify,  and  we 
quote  what  is  there  said: 

"The  land  herein  Involved  la  in  immediate 
vicinity  of  and  adjoining  other  lands  owned 
by  the  company  represented  by  the  said  Phil- 
lips and  his  two  brothers.  A  county  road 
runs  a  little  northeast  and  southwest  near 
the  center  of  the  40  acres  in  question.  At 
all  times  involved  In  this  case  work  was  be- 
ing done  on  the  claim  in  which  the  plaintiffs 
In  error  were  Interested  in  the  vicinity  of 
this  particular  tract  of  40  acres,  and  Phnilps 
and  his  two  brothers,  also  officers  of  the  com- 
pany they  represented,  and  the  employes  ot 
the  said  company,  were  passing  to  and  fro 
along  this  county  road  two  and  three  times 
a  week,  and  sometimes  of tener,  and  from  the 
time  the  deed  was  given  to  Phillips,  the  said 
three  brothers,  and  their  employes  doing 
work  In  that  vicinity,  were  constantly  watch- 
ing the  land  In  question,  looking  over  It  and 
going  over  It,  not  only  along  the  county  road, 
but  over  the  land  itself.  In  November,  1902. 
J.  Bevan  Phillips  set  a  man,  Morris,  to  work 
digging  a  hole  south  of  the  county  road,  and 
near  the  southeast  comer  of  the  subdivision 
In  question,  the  hole  being  10  feet  deep  and 
6x4  feet  In  lateral  dimensions.  PlaintlflB  in 
error,  assuming  that  Straup's  affidavit,  made 
on  December  30,  1902,  showing  that  develop- 
ment had  been  done  covering  the  land  in 
question  for  the  year  ending  December  31, 
1902,  did  not  consider  that  th^  were  reqnir- 
ed  to  do  any  assessment  work  for  the  year 
1902;  but,  for  the  purpose  of  showing  their 
possession  of  the  claim,  and  to  prepare  for 
the  better  setting  of  their  drilling  machine 
at  a  subsequent  date,  had  this  hole  dug.  The 
man  digging  the  hole  did  not  work  at  it  con- 
tinuously, but  worked  at  it  during  parts  of 
several  days  in  the  month  of  November,  1902, 
the  value  of  his  work  being  computed  at 
about  seven  or  eight  dollars.  There  was  no 
fence  put  around  this  40-acre  strip,  nor  were 
any  buildings  erected  on  the  same  by  plain- 
tiffs in  error,  nor  was  It  the  custom  of  gnos- 
pectors  in  that  field,  or  of  defendants  In  er- 
ror, or  of  plaintlffB  in  error,  to  fence  eadi 
dalm,  or  to  fence  at  all  the  claims  which 
were  located;  but  on  October  21,  1903,  the 
land  was  surveyed  at  the  request  of  plain- 
tiff in  error  Whiting,  and  the  boundary  line 
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between  the  north  40  and  the  south  40  of 
GTisher  No.  2  was  distinctly  pointed  out  by 
the  surveyor,  who  had,  about  two  weeks  pre- 
vious thereto,  surveyed  the  same  at  the  re- 
quest of  defendants  In  error  Straup  and  Bl- 
Jur,  both  of  whom  were  present,  and  both 
of  whom  knew  the  said  boundary  line,  though 
probably  this  surrey  was  made  as  early  as 
June  28,  1903.  Nothing  further  was  done  by 
plaintiffs  in  error  or  on  their  behalf,  except 
to  watch  the  land  to  keep  It  free  from  «itry 
by  any  prospectors,  and  especially  by  de- 
fendants In  error;  and  their  employ^,  who 
were  working,  under  the  supervision  of  Phil- 
lips and  his  two  brothers.  In  the  immediate 
Tidnlty,  were  instructed  to  keep  a  strict  watch 
over  the  land  In  question.  Other  than  doing 
these  things  and  constantly  watching  the 
land  themselves  in  going  over  it  along  the 
county  road,  nothing  was  done  in  the  way  of 
work  by  the  plaintiffs  In  error  until  Decem- 
ber 16,  1903,  at  which  time  plaintiffs  in  er- 
ror moved  a  portabhe  drilling  rig  upon  the 
40  in  question,  and  commenced  drilling  a 
well  at  the  hole.  This  well  was  dug  down 
a  distance  of  185  feet,  at  an  expenditure  of 
$400.  At  this  distance  the  work  wai  stop- 
ped on  December  24th  to  enable  the  drill  to  be 
taken  off,  for  the  purpose  of  enabling  assess- 
ment work  to  be  done  on  adjoining  claims 
for  the  year  1008.  On  January  5,  1908,  the 
plaintiff  in  error  Phillips  left  for  Europe, 
making  his  brother  Arthur  his  agent,  in  the 
meantime,  to  look  after  the  claim  in  ques- 
tion, and  under  his  snpervislmi.  In  the  ab- 
sence of  his  brother,  the  work  of  watching 
the  land  to  prevent  its  being  occupied  by  what 
Is  known  as  'claim  Jumpers'  was  carried 
on,  and  in  September,  1003,  a  man  by  the 
name  of  Greenwood  was  employed  to  work 
upon  and  look  after  the  Mitcham  and  Ra- 
vensbury  claims  located  by  the  said  Phillips 
and  others,  and  adjoining  the  claim  In  ques- 
tion, as  well  as  to  look  after  the  claim  in 
question,  during  which  time  arrangements 
were  being  made  to  bring  a  portable  machine 
tipon  the  land,  and  to  drill  with  the  same  at 
the  hole  in  question,  the  said  Phillips  and 
bis  brothers  not  deeming  that  they  had  a 
right  to  use  the  machine,  which  belonged  to 
the  company  they  represented,  and  which 
was  being  used  In  drilling  iiiwn  the  com- 
pany's lands,  without  i>ermi8slon  of  the  com- 
pany, which  had  to  be  obtained  from  London, 
and,  as  soon  as.  this  permission  was  obtained, 
the  machine  was  brought  upon  the  land  at 
the  time  above  stated.  The  particular  rea- 
son why  Greenwood  was  Instructed  to  watch 
these  claims  was  because  notices  of  filing  up- 
on many  claims  In  the  Immediate  locality,  In- 
cluding the  claim  in  question,  were  being 
made  by  defendants  in  error,  and  Greenwood 
was  Instructed  particularly  to  watch  the 
lines  of  the  Mitcham  and  Ravensbnry  claims 
and  of  the  clKlm  Involved  in  this  case." 

The  moving  upon  the  premises  of  the  drill- 
ing machine  by  the  plaintiffs  in  error  De- 
cembor  16,  1003,  and  tlie  drilling  thetewitli. 


occurred  after  the  drilling  of  the  well  on  the 
premises  for  Bijur  by  Straup,  and  after  the 
commencement  of  this  action.  There  Is  no 
evidence  that,  prior  to  his  conveyance  to 
Phillips,  Straup  or  either  of  his  co-claimants 
of  the  claim  located  in  1890  as  Gusher  No. 
2  had  been  in  the  actual  possession  or  occu- 
pancy of  the  ground  covered  thereby.  Though 
his  assessment  affidavit  stated  that  work  had 
been  done  on  the  land  embraced  In  that 
claim,  the  locality  and  character  of  such 
work  were  not  shown.  In  going  upon  the 
north  40  of  the  claim  in  1903,  and  drilling 
the  wel)  thereon,  as  well  as  upon  the  south 
40,  Straup  testified  that  he  went  thereon  and 
did,  or  rather  superintended,  the  work  for 
Mr.  BiJur  and  at  his  direction,  and  not  for 
himself,  and  that  is  corroborated  by  the  tes- 
timony of  BiJur,  and  does  not  seem  to  be  con- 
tradicted. According  to  their  testimony  such 
work  was  not  done  for  the  La  Prele  OU  C!om- 
pany,  but  the  intention  was  at  the  time,  so 
BiJur  says,  to  organize  a  separate  company, 
but  Bubse<]ueutly  the  claim  that  was  located 
was  conveyed  to  the  La  Prele  Company. 
Straup  knew,  when  he  was  engaged  in  drill- 
ing the  second  well,  that  It  was  on  the  40 
conveyed  by  him  to  Phillips,  and  it  may  be 
that  BiJur  also  knew  that  fact.  Straup  and 
BiJur  both  knew,  however,  that  there  had 
been  no  previous  discovery  on  the  Gusher 
claim,  and  that  the  plaintiffs  were  not  actu- 
ally occupying  or  working  the  ground.  Aside 
from  the  fact  of  the  knowledge  of  Straup, 
and  possibly  of  BiJur,  of  the  previous  at- 
tempt to  locate  and  appropriate  the  premises, 
and  the  fact  that  they  entered  thereon  un- 
der the  circumstances  mentioned,  from  which 
their  purpose  might  be  Inferred,  there  Is  no 
reasonable  support  in  the  evidence  of  the 
averments  of  the  petitimi  as  to  a  collusive 
arrangement  between  them  to  deprive  the 
plalntlffa  of  the  land  in  controversy.  We 
think  the  fact  must  be  regarded  as  establish- 
ed upon  the  evidence  that,  in  all  that  Sixanp 
did  in  connection  with  drililog  the  wells 
aforesaid,  and  locating  the  claim  or  claims 
based  upon  the  discovery  or  discoveries  there- 
by made,  he  acted  as  the  employ^  and  under 
the  instruction  of  BiJur,  and  not  for  himseM. 
Neither  does  the  evidence  sustain  the  aver- 
ment that  the  entrance  of  the  defendants  up- 
on the  premises  in  controversy  was  secret  or 
surreptitious,  at  least  in  the  sense  that  It  oc- 
curred In  a  manner  calculated  to  mislead  or 
take  advantage  of  one  actually  occupying 
and  exploring  the  same,  or  as  distinguished 
from  an  act  done  openly  and  without  conceal- 
ment 

Lands  containing  petroleum  or  other  min- 
eral oils,  or  a  deposit  of  natural  gas,  may  be 
located  as  placer  claims  under  the  mining 
laws.  Act  Feb.  11,  1807,  c.  216,  29  Stat 
526  (2  n.  &  Oomp.  St  1801,  p.  1434);  27 
Cya  65&  It  is  well  settled  that,  whether 
It  be  a  lode  or  placer  claim,  a  discovery  of 
mineral  within  the  limits  of  the  claim  is  es- 
sential to  a  vaUd  tocatloa  of  a  mlnlnc  dalm 
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on  the  public  domain.  Though  such  a  loca- 
tion must  rest  upon  discovery,  and  will  not 
be  complete  until  the  discovery  is  made,  It 
is  not  required,  in  the  absence  of  interven- 
ing rights,  that  discovery  shall  precede  the 
other  acts  of  location.  If  made  prior  to  any 
Intervening  riglits,  though  subsequent  to 
marking  the  boundaries  and  recording  the 
claim,  the  location.  If  otherwise  good,  will 
be  validated  at  least  from  the  date  of  dis- 
covery. 1  Snyder  on  Mines,  §  354 ;  1  Lindley 
on  Mines  (2d  15d.)  §  330;  27  Cyc.  556;  Min- 
ing Co.  V.  Tunnel  Co.,  196  U.  S.  337,  25  Sup. 
Ct.  206,  49  L.  Ed.  501.  It  Is  said  in  Snyder 
on  Mines,  at  the  section  cited,  that  the  loca- 
tion in  such  case  will  I>e  good  from  the  date 
of  discovery,  "and  generally  from  the  first 
act  towards  claim  and  appropriation — this 
by  relation."  In  Nevada-Sierra  Oil  Co.  v. 
Home  Oil  Co.  (C.  C.)  08  Fed.  673,  Circuit 
Judge  Ross  said  In  the  opinion :  "To  consti- 
tute a  prior  discovery,  which  will  support 
a  location  on  public  ground  as  an  oil  placer 
claim  under  the  mining  laws,  the  locator 
must  have  actually  discovered  oil  within  the 
limits  of  his  claim.  Mere  surface  indica- 
tions of  the  existence  of  oil  therein,  how- 
ever strong,  are  not  sufficient,  nor  Is  the 
existence  of  oil  upon  adjoining  lands." 

A  placer  claim  is  limited  to  20  acres  for 
each  individual  locator,  and  the  aggregate 
that  may  be  located  as  one  claim  by  an  asso- 
ciation of  persons  Is  limited  to  160  acres. 
When  more  than  20  acres  is  located  as  one 
claim.  It  is  now  settled  that  one  discovery 
Is  sufficient  for  the  entire  claim.  27  Cyc. 
550.  Upon  a  valid  location  a  legal  right  of 
possession  follows.  It  is  conceded  that  there 
was  no  discovery  upon  the  Gusher  claim, 
located  in  1899,  nor  on  the  land  covered 
thereby,  until  the  discovery  that  was  made 
upon  the  north  40-acre  tract  in  September, 
1903,  by  means  of  the  well  drilled  thereon 
under  the  circumstances  above  stated.  Waiv- 
ing the  question  whether  that  discovery 
might  have  been  held  to  validate  the  Gusher 
claim,  not  only  as  to  the  40  upon  which  it  was 
made,  but  also  as  to  the  40  that  had  l>een 
conveyed  to  Phillips,  if  Straup  had  made  it 
In  his  own  Interest  for  the  benefit  of  such 
claim,  which  question  we  expressly  refrain 
from  deciding,  the  facts  are  that  in  enter- 
ing upon  the  land  at  the  time  stated  in  1903, 
in  drilling  the  well  and  making  the  discovery, 
Straup  acted,  not  for  himself,  but  as  the 
employe  and  agent  of  Bijur  and  the  other 
parties  whom  the  latter  represented. 

Now,  It  is  not  required  that  a  party  shall 
act  In  person  in  locating  a  mining  claim,  but 
he  may  act  by  an  agent ;  and  a  location  may 
even  be  made  by  an  agent  without  the  knowl- 
edge of  the  principal,  if  there  is  a  local  rule 
authorizing  It,  or  otherwise  there  may  be 
antecedent  authority  or  subsequent  ratifica- 
tion. 1  Lindley  on  Mines,  §  &31.  And  it  is 
said  that  when  a  location  is  made  by  one 
in  the  name  of  others,  the  persons  In  whose 
names  .it  is  made  become  vested  with  the 


legal  title  to  the  daim.  Id.  Mot  only  was 
Straup  acting  for  and  in  the  interest  of 
BiJur,  but  it  appears  that  at  or  altout  the 
time  of  the  discovery  BIjur  was  present,  and 
personally  directed  his  acts.  We  cannot 
conceive  that  under  the  circumstances  Straup 
could  have  appropriated  to  bis  own  benefit 
the  work  performed  by  him  at  the  expense 
and  under  the  direction  of  his  employer,  so 
as  to  validate  his  own  previous  location, 
which  without  a  discovery  was  not  valid. 
The  plaintiffs  are  not  in  any  better  situa- 
tion. The  discovery  on  the  north  40  was 
made  by  strangers  to  the  claim  that  had  been 
located  In  1899,  and  in  the  interest  of  anoth- 
er claim  antagonistic  thereto.  We  are  aware 
of  no  reason  why  it  was  not  competent  for 
Straup  to  abandon  that  part  of  his  previous 
location  not  conveyed  to  Phillips,  or  to  con- 
sent to  others  entering  upon  and  exploring 
the  same  in  their  own  Interest.  The  fact 
that  Straup  did  the  work  or  superintended 
It  for  the  other  parties  did  not  constitute 
him  the  discoverer  in  any  other  capacity 
than  that  in  which  he  was  employed  and 
acted.  His  work,  and  his  possession  in  the 
meantime,  amounted  In  legal  effect  to  the 
work  and  possession  of  those  whom  he  re|»- 
resented.  It  is  clear,  therefore,  that  the 
discovery  upon  the  north  40  cannot  be  re- 
garded as  having  validated  the  previous  lo- 
cation under  which  the  plaintiffs  claimed. 
That  being  true,  the  plaintiffs  were  not  hold- 
ing the  premises  In  controversy  under  a 
valid  location,  and  if  they  had  any  right  to 
the  land.  It  was  because  they  were  in  such 
actual  possession  thereof  as  to  prevent  oth- 
ers from  making  a  valid  location  thereon, 
or  because  the  defendants  were  estopiied 
from  challenging  the  validity  of  the  previous 
location  as  against  them. 

Taking  up  first  the  question  of  estoppel, 
if  it  be  conceded  that  Straup  would  lie  es- 
topped, by  reason  of  his  conveyance,  from 
denying  the  validity  of  the  former  locution, 
that  would  not  estop  the  other  defendants. 
The  possession  was  not  awarded  to  him.  nor 
was  he  found  by  the  trial  court  to  be  en- 
titled to  possession.  It  was  found,  and  so 
adjudged,  that  the  right  to  possession  had 
vested  in  the  other  defendants,  who  had  fil- 
ed a  separate  answer.  In  Straup's  separate 
answer  he  practically  disclaimed  any  inter- 
est, and  alleged  that  his  acta  were  performed 
as  the  paid  employfi  of  BiJur,  and  that  the 
La  Prele  Oil  Company  was  entitled  to  pos- 
session as  the  successor  in  Interest  of  the 
locators.  The  company  and  BlJur  were  not 
claiming  under  Straup,  nor  under  the  loca- 
tion of  1899,  nor  any  previous  location  made 
or  held  by  Straup  in  his  own  interest.  They 
were  not  in  privity  with  him  as  to  such 
previous  location.  If  they  knew  anything 
about  It,  they  knew  that  there  had  not  been 
a  discovery  to  support  that  location,  and  that 
the  land  was  therefore  vacant  and  unappro- 
priated, except  so  far  as  It  might  be  in  the 
actual  pos!iesslou  of  some  one.    The  euiploy- 
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ment  of  Stranp  to  do  the  work  of  explora- 
tion, discovery,  and  location  for  another 
claim  did  not  bring  Bijur  and  those  vrhoin 
he  reprwented  Into  privity  with  him,  so 
as  to  render  them  bound  or  estopped  by  his 
former  acts  or  conveyance.  We  And  no  evi- 
dence of  fraud  In  the  conduct  of  the  defend- 
ants. We  think  it  cannot  be  held  that  be- 
cause Straup  had  once  assumed  to  make  a 
location  of  the  land  without  having  made  a 
dlw'overy  such  as  would  Justify  or  validate 
It,  and  to  have  conveyed  the  premises  or  a 
part  thereof  as  a  placer  claim,  be  could  not 
in  eood  faith  be  engaged  by  others  as  an 
affcnt  or  employ^  to  enter  for  them  into  jieaee- 
able  ix)sstssIon  of  the  premises  so  conveyed, 
and  at  their  expense,  in  their  names  and  be- 
half, explore  the  same  for  mineral  and  make 
a  valid  location  thereon  as  against  those 
claiming  under  his  conveyance.  The  doctrine 
of  estoppel  does  not  go  that  far.  Neither 
does  the  fact  that  Straup  was  a  stockholder 
of  the  La  Prele  Oil  Company,  to  whom  the 
claim  located  in  1903,  covering  the  premises 
In  controversy,  had  been  conveyed  by  the 
locators,  estop  that  company  from  claiming 
the  premises  or  questioning  the  right  of  the 
plaintiffs  thereto.  The  c-ompany  did  not 
acquire  any  right  or  privilege  from  Straup, 
nor  was  he  one  of  the  locators  of  the  claim 
conveyed  to  It;  and  there  is  nothing  in  the 
evidence  upon  which  It  could  be  held  that 
the  company  had  entered  Into  a  conclusive  or 
fraudulent  agreement  with  Straup  for  the 
purpose  of  assisting  him  to  regain  the  prop- 
erty conveyed  to  Phillips  through  a  new- 
location,  and  thereby  avoid  the  effect  of  his 
conveyance.  Stranp  acquired  no  new  inter- 
est, but  by  his  acts  as  agent  for  others  lost 
whatever  interest  in  the  Gusher  claim  he 
had  previously  retained. 

This  brings  us  to  a  consideration  of  the 
question  whether  the  predecessors  In  interest 
of  the  defendant  company  were  prevented,  by 
the  facts  as  to  the  possession  of  the  plaintltTs, 
from  peaceably  entering  ujaon  the  premises 
In  controversy  through  their  representatives 
Bijur  and  Straup,  or  otherwise,  and  explor- 
ing the  same  for  the  purpose  of  making  a 
location  under  the  mining  laws.  Although 
a  valid  location  is  necessary  to  vest  the  legal 
right  of  possession  in  a  claimant  to  land 
under  the  mining  laws,  yet  {Mssesslon  with- 
out location  is  good  as  against  a  mere  Intrud- 
er. As  a  general  rule,  the  mere  naked  posses- 
sion will  not  avail  against  a  valid  location 
peaceably  made;  and  hence  it  confers  no 
right  against  a  bona  fide  prospector,  who  en- 
ters njion  the  land  peaceably  for  the  purpose 
of  acquiring  title  thereto  as  a  mining  claim. 
It  Is  well  settled,  also,  that  the  right  to  make 
a  location  cannot  he  based  upon  a  tresi)ass. 
27  C.vc.  mV),  and  cases  cited.  But,  owing  to 
the  necessity  of  a  discovery  ujwn  which  to 
base  the  location  of  a  mining  claim,  and  the 
policy  of  the  law  to  avoid  breaches  of  the 
jtcace  throngh  conflicts  between  rival  pros- 
iwctors,    the   rule   has  been   enunciated  and 


may  be  regarded  as  well  settled  that  where 
one  seeks  in  good  faith  to  make  a  location, 
he  Is  entitled  to  exclusive  possession  of  the 
land  sought  to  be  located  for  a  reasonable 
time  to  complete  his  location,  or  for  such 
time  as  may  be  allowed  by  the  customs  or 
rules  of  miners,  or  the  statutes  of  the  state 
or  territory.  27  Cyc.  5fi9;  1  Snyder  on 
Mines,  a  23.3-235;  1  Lindley  on  Mines  (2d 
Ed.)  I  219.  To  be  available  for  the  purpose 
aforesaid,  however,  the  possession,  where 
that  Is  alone  relied  on,  must  be  actual,  and 
connected  with  active,  diligent  work  of  ex- 
ploration, with  the  bona  flde  Intention,  if 
mineral  is  found,  to  make  a  location.  1  Sny- 
der on  Mines,  $  236 ;  Miller  v.  Chrlsman,  140 
Cal.  440,  73  Pac.  108,3,  74  Pac.  444,  08  Am. 
St.  Rep.  63;  New  England  &Coallnga  Oil  Co. 
V.  Congdon  (Cal.)  92  Pac.  180;  1  Lindley  on 
Mines  (2d  Ed.)  ${  216-210.  In  Miller  v. 
Chrlsman,  supra,  after  stating  that  a  discov- 
ery might  follow  the  other  acts  of  location, 
and  thtis  make  the  location  good  as  against 
all  the  world,  saving  those  whose  bona  flde 
rights  have  intervened,  the  court  said:  "One 
who  thus  in  good  faith  makes  his  location, 
remains  in  possession,  and  with  due  diligence 
prosecutes  his  work  toward  a  discovery,  18 
fully  protected  against  all  forms  of  forcible, 
fraudulent,  surreptitious,  or  clandestine  en- 
tries and  Intrusions  upon  his  possession." 
And  in  New  Eng.  &  Goalinga  Oil  Co.  v.  Cong- 
don, supra.  It  was  said :  "But,  where  the  al- 
leged locator  has  not  made  a  discovery,  and 
has  not  retained  possession  for  the  purpose 
of  prosecuting  work  looking  to  a  discovery, 
his  mere  posting  of  notice  and  marking  the 
boundaries  upon  the  ground  will  not  serve 
to  exclude  others,  who  may  peaceably  enter 
upon  the  land  which  he  Is  not  actually  work- 
ing or  occupying." 

Tested  by  the  above  rules,  It  is  clear  that 
at  the  time  the  predecessors  In  Interest  of  the 
defendant  company,  through  their  agents 
Bijur  and  Straup,  entered  upon  the  land, 
erected  the  drilling  machinery  thereon,  and 
thereby  made  the  discovery  of  gas,  the  plain- 
tiffs were  not  maintaining,  and  for  some  time 
at  least  bad  not  maintained,  such  a  posses- 
sion as,  nnakled  by  a  valid  location,  would  ex- 
clnde  other  bona  fide  locators  or  prospectors. 
They  were  neither  In  the  actual  possession 
nor  occupancy  of  the  land,  nor  engaged  In 
prospecting  or  exploring  the  same  for  miner- 
al. Although  they  acquired  whatever  rights 
they  had,  under  the  conveyances  aforesaid, 
in  August,  1902,  the  only  actual  work  done 
by  them  upon  the  premises  was  the  digging 
the  hole  above  mentioned  In  November  of  that 
year,  which  confes.sedly  was  not  expected  to 
uncover  a  deposit  of  oil  or  other  mineral, 
but  was  Intended  chiefly,  as  it  seems,  to  show 
their  claim  of  possession,  and  also  to  serve 
as  preliminary  to  the  erection  of  a  drilling 
mnclilne.  But,  whatever  the  reason  for  the 
delay,  more  than  a  year  elapsed  after  dig- 
ging the  hole  before  tliey  took  a  machine  tip- 
ou  the  premises  and  commenced  the  actual 
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work  of  exploration,  and,  in  the  meantime, 
the  parties  under  whom  the  defendants  claim 
had  peaceably  gone  npon  the  land,  and  made 
their  discovery  and  location ;  and  when  they 
went  npon  the  land,  It  Is  conceded,  and  In- 
deed alleged  by  the  plaintiffs,  that  the  lat- 
ter and  their  employes  were  absent  there- 
from. 

Neither  the  fact  that.  In  going  to  and  fro 
between  other  lands  or  places,  the  plaintiffs 
frequently  crossed  the  land  by  traveling  along 
the  counl7  road  thereon,  nor  that  they  watch- 
ed the  land  to  see  that  It  was  not  Interfered 
with  by  others,  is  entitled  to  much  considera- 
tion as  showing  actual  possession  of  an  in- 
complete mining  claim.  As  said  in  Mining 
Co.  V.  Tunnel  Co.,  196  tJ.  S.  337,  25  Sup.  Ct 
266,  49  L.  Ed.  501,  the  principal  thought  of 
the  chapter  of  the  federal  statutes  concerning 
the  location  of  mining  claims  is  the  explora- 
tion and  appropriation  of  mineral.  Merely 
watching  a  tract  of  land  or  an  intended  claim 
for  a  considerable  time  as  in  this  case  to  see 
that  it  is  not  intruded  upon  by  others,  with- 
out the  performance  of  any  work  calculated 
to  assist  in  its  exploration  or  development, 
will  not  conduce,  materially,  to  either  the 
discovery  or  appropriation  of  mineral.  In 
the  case  of  New  Eng.  &  Coaiinga  Oil  Co.  v 
Congdon,  supra,  it  appeared  that  a  watch- 
man bad  been  employed  by  a  party  to  watch 
the  land  in  controversy,  as  well  as  others, 
which  Is  the  situation  here,  and  it  was  held 
insu£9clait  to  show  actual  possession,  and 
the  trial  court  was  held  to  have  been  Justi- 
fied In  concluding  that  there  had  not  been 
actual  possession,  but  merely  a  pretense  of 
occupation,  without  any  intention  of  actually 
proceeding  to  development  for  mineral  oils. 

For  the  reasons  at>ove  stated  we  are  of 
the  opinion  that  the  plaintiffs  failed  to  show 
a  right  to  the  premises  as  against  the  de- 
fendant the  Iia  Prele  Oil  Company,  or  a 
right  to  an  injunction  as  prayed  for,  and 
that  the  district  court  properly  found  against 
them.  The  fact  that  Bljur,  as  well  as  the 
La  Prele  Oil  Company,  was  adjudged  to  be 
entitled  to  possession  is  not  material  so  far 
as  the  plaintiffs  are  concerned,  and  it  does 
not  appear  that  BlJur  claims  adversely  to  or 
independently  of  the  company.  The  Judg- 
ment will  be  affirmed. 

Affirmed. 

BEARD,  J.,  and  CARPENTER,  District 
Judge,  concur.  Hon.  CHARLES  E.  CAR- 
PENTER, Judge  of  the  Second  Judicial  Dis- 
trict, sat  in  the  place  of  SCOTT,  J.,  who,  as 
district  Judge,  had  presided  at  the  trial  be> 
low. 


PHILLIPS  et  al.  v.  BRILL  et  al. 
(Sapreme  Court  of  Wyoming.     May  25,  1908.) 
1.  Mines   ano    Minebals— Public   Minebai, 
Lands— Actions  to  B5stabi.ish  Rights. 
In  an  adverse  suit  to  determine  the  owner- 
ship of  an  oil  placer  mining  claim,  the  parties 


stand  upon  tlieir  own  riglits,  and  mnst  recover 
on  the  strength  of  their  own  claims:  and  if 
neither  party  establishes  a  right  to  possession,  * 
judgment  to  that  effect  mast  be  made. 

2.  Same— Location   and   Acquisition— Pla- 
CEB  Claims— DiscovEBT. 

An  oil  placer  mining  claim  will  not  l>e  in- 
validated by  the  fact  that  the  discovery  shaft 
or  well  bisects  the  boundary  line  of  a  claim  and 
is  partly  on  the  claim  and  partly  on  another. 

3.  Same- Location  or  Discovebt. 

In  an  action  to  establish  an  oil  placer  min- 
ing claim,  the  fact  that  one-half  of  the  diameter 
of  the  well  is  on  the  claim  was  a  sufficient 
showing  of  discovery  within  the  claim ;  and  it 
may  not  be  inferred  that  the  well  deviated  away 
from  the  claim  in  its  descent,  in  the  absence  of 
evidence  to  the  contrary. 

4.  Same— Possession— Right  to  Possession. 

Where  defendants  entered  npon  vacant  and 
unappropriated  land,  and  performed  all  acts 
necessary  for  the  location  of  an  oil  placer  min- 
ing claim,  except  discovery,  by  staking  the  land, 
gutting  up  notice,  and  recording  the  claim,  they 
ad  a  right  to  take  actual  jiossession,  and  con- 
tinue therein  for  a  reasonable  time,  while  ex- 
ploring the  land  for  the  purpose  of  discovery; 
and  the  acts  of  location  would  indicate,  not  only 
the  extent  of  the  surface  intended  to  be  appro- 
priated, but  the  extent  of  such  po^ession,  and 
the  locators  would  be  protected  against  tlie  for- 
cible, fraudulent,  or  surreptitiona  intrusion  of 
others :  and  a  delay  in  takmg  possession  would 
not  affect  the  rights  of  the  locators,  if  at  tlie 
commencement  of  their  possession  the  rights  of 
others  bad  not  intervened. 

5.  Same  —  Location  —  Suiticienct  —  Loca- 
tion BT  Tbespabs. 

It  is  a  general  rule  that  a  mining  location, 
to  be  valid,  must  be  good  when  made,  and  that 
a  right  cannot  be  initiated  by  a  trespass. 

6.  Same— Pbiob  Location. 

Where  defendants  entered  upon  unappro- 
priated land,  and  performed  all  the  acts  neces- 
sary for  the  location  of  an  oil  placer  miniiK 
claim,  except  discovery,  by  staldng  the  UuhI. 
putting  up  notice,  and  recording  the  claim,  while 
they  were  in  actual  possession,  plaintiffs  could 
not  claim  the  land  so  held  by  defendants,  and  it 
was  immaterial  that  the  discovery  under  whidit 
defendants  claimed  was  on  the  boundary  line  of 
their  claim,  and  they  had  also  claimed  title  to 
another  claim  on  the  strength  of  the  same  well, 
since  the  only  question  was  whether  defendants 
location  and  possession  was  prior  to  tliat  of 
piaintiffis. 

Error  to  District  Court,  Converse  County; 
Richard  H.  Scott,  Judge. 

Action  by  Philip  M.  Brill  and  others  against 
Lawrence  C.  Phillips  and  others.  Judgment 
for  plaintiffs,  and  defendants  bring  error. 
Reversed  and  remanded  for  new  trial. 

See  90  Pac.  443. 

W.  R.  Stoll,  for  plaintiffs  in  error.  P.  H. 
Harvey  and  Burke  &  Clark,  for  defendants 
in  error. 

POTTER,  G.  J.  This  is  an  adverse  mining 
suit,  involving  the  right  of  possession  to  lots 
6  and  6,  in  section  2,  otherwise  described  as 
the  S.  ^  of  the  S.  W.  ^,  of  said  secUon,  la 
township  32  N.,  range  73  W.,  situated  in  Con- 
verse county,  this  state.  The  defendants  In 
error,  having  filed  in  the  United  States  land 
office  an  adverse  claim  against  the  applica- 
tion of  the  plaintiffs  in  error  for  a  patent  to 
the  premises  in  controversy  as  an  oil  placer 
mining  claim,  brought  this  suit  in  support  ot 
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Ba<A  adrene  to  recoTer  poBsessicm  of  the  prem- 
ises, damages  for  the  alleged  -wrongful  deten- 
tlOB  of  the  same,  and  expenses  Incurred  In 
supporting  the  adverse  claim.  The  district 
court  found  that  the  defendants  In  error, 
plaintiffs  below,  were  entitled  to  poflsesslon, 
and  entered  judgment  awarding  the  same  to 
them.    The  case  comes  here  on  error. 

It  is  assigned  as  error  that  the  findings,  de- 
cision, and  Judgment  are  not  sustained  by 
sufficient  evidence,  and  are  contrary  to  law, 
and  on  that  ground  that  the  coturt  erred  In 
overruling  the  motion  of  the  defendants  for 
a  new  triaL  To  avoid  confusion  the  parties 
will  be  referred  to  hereafter  by  their  title, 
re8i)ectively,  in  the  district  court,  the  defend- 
ants In  error  as  plaintiffs,  and  the  plaintiffs 
In  error  as  defendants.  The  plaintiffs,  eight 
In  numl>er,  claim  the  premises  under  a  loca- 
tion on  Octol)er  29, 1903,  embracing  the  same 
as  a  part  of  an  oil  and  gas  placer  mining 
claim,  designated  as  the  "La  Prele  No.  2." 
The  defendants,  four  in  number,  claim  under 
a  location  of  the  premises  on  February  10, 
1903,  as  an  oil  placer  mining  claim  named 
the  "Ravensbuiy."  The  plaintiffs  allege  in 
their  petition,  In  addition  to  the  other  facts 
usually  alleged  In  an  action  of  this  IciDd, 
that  on  or  about  Noveml>er  1,  1903,  the  de- 
fendants wrongfully  entered  upon  the  prem- 
ises here  in  controversy,  and  have  ever  since 
wrongfully  withheld  possession  of  the  same 
from  the  plaintiffs. 

It  appears  that  there  are  recognized  In- 
dications of  oil  throughout  the  particular  sec- 
tion of  country  where  this  land  is  situated, 
and  that,  previous  to  February  10,  1903,  some 
of  the  defendants,  for  themselves,  or  a  com- 
pany In  which  they  were  interested,  had  dis- 
covered gas  in  wells  drilled  by  them  upon 
other  lands  In  the  neighborhood,  one  of  such 
-wells  being  about  half  a  mile,  and  another 
about  three-quarters  of  a  mile  from  the  land 
in  contest.  On  the  date  last  mentioned  the 
Bavensbury  claim  was  staked  by  the  defend- 
ants, and  a  discovery  and  location  notice 
posted  thereon,  and  within  the  proper  time 
a  certificate  of  location  was  recorded,  but 
without  previously  making  an  actual  discov- 
ery of  either  oil  or  gas  within  the  limits  of 
the  claim.  They  continued  to  keep  the  land 
more  or  less  under  their  observation  to  see 
that  it  was  free  from  Intruders,  and  In  June 
arranged  for  an  employe  to  perform  some 
work  upon  it,  in  connection  with  an  adjoining 
claim,  also  located  by  them,  known  as  the 
"Mitctiam";  and  in  August  and  September 
of  the  same  year  (1903)  the  party  so  employ- 
ed worked  upon  the  land  at  intervals,  digging 
a  hole  10  or  11  feet  deep,  and  clearing  off 
some  of  the  sage  brush.  He  was  observed  at 
work  upon  the  premises  on  Sei>tember  8th,  and 
also  between  the  16tb  and  18th  of  that  month, 
by  the  agent  who  made  the  location  for  the 
plaintiffs,  and  who  was  then  engaged  In  drill- 
ing for  them  upon  neighboring  ground.  It  is 
stated  in  the  evidence  on  the  part  of  the  de- 
fendants that  the  above  work  was  done  as 


preliminary  or  preparatory  to  erecting  a 
drilling  machine,  and  to  demonstrate  the 
character  of  the  soil  t>eneath  the  surface.  On 
the  29tii  day  of  October,  1903 — the  most  ex- 
plicit testimony  fixing  the  time  as  "on  or 
about"  that  date,  though  it  seems  to  be  ac- 
cepted or  understood  by  counsel  as  the  cor- 
rect date — the  defendants  moved  upon  the 
premises  a  portable  drilling  machine,  and 
commenced  to  drill  a  well  upon  the  bound- 
ary line  between  their  two  adjoining  claims, 
the  Ravensbury  and  Hitcham.  They  con- 
tinued drilling  until,  on  December  2,  1903,  a 
showing  of  gas  was  found  at  a  depth  of  602 
feet.  Expecting  a  larger  flow  upon  drilling 
deeper,  they  suspended  operations  for  a  time, 
for  the  purpose  of  securing  necessary  appli- 
ances with  which  to  close  the  well,  should 
it  be  found  expedient  to  do  so.  The  drilling 
was  again  proceeded  -with  in  the  following 
February,  and  at  the  depth  of  about  540  feet 
a  large  flow  of  gas  was  discovered.  There- 
upon the  well  was  cased  and  closed,  and  the 
drilling  machine  taken  off  the  premises.  The 
well  thus  drilled  was  bisected  by  the  dividing 
line  between  the  two  claims  aforesaid  located 
by  the  defendants,  the  north  line  of  the  Rav- 
ensbury being  the  south  line  of  the  Mltcham. 
At  the  surface  the  well  was  about  15  inches 
in  diameter,  and  8  inches  at  the  depth  where 
gas  was  discovered. 

It  appears  that,  prior  to  the  location  under 
which  the  plaintiffs  no-w  claim,  and  probably 
In  September,  1903,  they,  or  at  least  their 
agent  and  representative,  bad  caused  the  lo- 
cation of  800  acres  of  land  In  a  group  of 
claims  known  as  the  "EXhelton"  claims,  each 
claim  being  given  a  separate  number,  one  of 
which  embraced  the  land  covered  by  the 
Ravensbury  and  Mltcham  claims,  but  the 
plaintiffs  do  not  in  this  case  rest  any  right 
upon  the  Bthelton  locations.  After  the  mak- 
ing of  such  locations,  and  before  the  location 
upon  which  their  present  claim  Is  based, 
plaintiffs  were  notified  in  writing  by  the  de- 
fendants, by  a  notice,  dated  October  23,  1903, 
to  the  effect  that  the  defendants  claimed  ex- 
clusive and  undisturbed  possession  of  the 
land  here  in  controversy,  which  was  prop- 
erly described  and  stated  to  be  known  and  re- 
corded as  the  "Ravensbury"  oil  placer  mining 
claim,  located  February  10,  1903,  and  that 
the  plaintiffs  were  required  not  to  trespass 
thereon  or  Interfere  in  any  way  with  the  de- 
fendants or  their  peaceable  possession  and 
working  of  said  claim.  On  the  13tb  day  of 
October,  1903,  the  plaintiffs,  through  their 
agent,  went  upon  the  S.  B.  %  of  the  S.  E.  % 
of  section  3,  said  township  and  range,  which 
Is  the  40-acre  tract  adjoining  the  Ravensbury 
claim  on  the  west,  and  proceeded  to  drill 
thereon,  near  the  northwest  comer  thereof, 
an  oil  or  gas  well,  and  on  the  22d  day  of  that 
month  discovered  gas.  Based  upon  that  dis- 
covery, the  claim  known  as  "La  Prele  No.  2" 
was  located  for  the  plaintiffs  on  October  29th, 
the  said  claim  Including  the  40-acre  tract 
upon  which  the  discovery  last  aforesaid  was 
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made,  together  with  the  land  covered  by  the 
Ravensbury  claim  and  here  In  controversy, 
and  another  40  lying  Immediately  north  of 
the  east  40  of  the  Ravensbury,  and  being  the 
east  40  of  the  Mltcham  claim,  as  we  under- 
stand the  situation  of  the  latter  claim.  The 
location  of  plaintiffs  was  so  made  by  staking 
the  boundaries  or  corners  of  the  claim,  and 
putting  up  a  discovery  stalce  and  location 
notice  on  the  claim;  and  a  certificate  of  loca- 
tion was  recorded  within  the  required  time. 

No  special  findings  were  made,  and  there- 
fore the  record  itself  fails  to  disclose  the  par- 
ticular ground  of  the  decision  and  Judgment, 
but  counsel  agree  in  their  briefs  that  the  trial 
court  held  that  the  discovery  In  the  well 
drilled  by  the  defendants  upon  the  boundary 
line  between  their  two  claims,  the  Mitcham 
and  Ravensbury,  could  inure  to  the  benefit  of 
but  one;  and  that,  since  they  had  claimed, 
upon  the  trial  of  the  case  involving  the  Mltch- 
iim,  that  such  discovery  perfected  that  claim, 
they  had  thereby  elected  to  hold  the  Mltcham 
claim  upon  that  discovery,  and  it  would  be 
applied  to  that,  and  denied  to  the  Ravens- 
bury. Talking  this  admission  by  counsel  as 
showing  the  point  upon  which  the  case  here 
was  decided,  we  would  be  justified  In  conclud- 
ing that  the  court  either  disregarded  the  ques- 
tion as  to  the  effect  of  the  possession  of  de- 
fendants upon  the  location  of  plaintifTs,  or 
found  that  such  possession  was  sufliclent  to 
enable  them,  as  against  the  plaintiffs,  to  val- 
idate the  Kavensljury  by  discovery,  in  case 
the  discovery  in  question  could  be  credited  to 
that  claim.  Irresi>ective  of  the  effect  of  the 
discovery  well  for  the  purpose  of  validating 
or  ultimately  obtaining  title  to  both  claims, 
the  character  of  the  possession  by  defendants 
of  the  premises  in  controversy,  at  the  time 
tile  plaintiffs  made  their  alleged  location.  Is  a 
vital  question  in  the  case ;  for  upon  its  deter- 
mination depends  the  validity  of  tlie  locution 
of  plaintiffs,  and  this  is  an  adverse  suit  in 
which  the  parties,  respectively,  stand  upon 
their  own  rights,  and  if  neither  of  the  par- 
ties should  establish  a  right  to  possession,  a 
finding  and  judgment  to  that  effect  would  be 
required. 

We  take  It  to  be  conceded  that,  if  no  ad- 
verse Intervening  rights  had  been  acquired, 
the  discovery  by  defendants  would  be  suffi- 
cient to  validate  at  least  one  of  their  loca- 
tions, but  It  is  insisted,  on  behalf  of  the  ad- 
verse claimants,  the  plaintiffs,  that  it  could 
validate  only  one,  and  that  it  should  be  ap- 
plied to  the  Mitcham,  for  the  reason  that  on 
the  trial  of  a  case  involving  that  claim,  which 
apparently  immediately  preceded  the  trial  of 
the  present  case  on  the  same  day,  the  defend- 
ants had  claimed  the  discovery  to  have  per- 
fected the  location  of  the  Mitcham  claim. 
There  is  no  showing  that  the  judgment  in  the 
other  case  was  rendered  before  the  trial  of 
the  case  at  bar,  and  we  supt>ose  that  it  was 
not.  The  record  discloses  nothing  with  refer- 
ence to  the  other  case,  except  tliat  on  the 
cross-examination  of  Arthur  W.  Phillips,  one 


of  the  defendants,  he  admitted  having  testi- 
fied on  the  trial  of  the  Mitcham  adverse  that 
the  discovery  well  perfected  the  Mitcham 
daim.  The  application  of  the  discovery  would 
therefore  be  made  to  depend  ui>on  the  acci- 
dent of  the  precedence  in  the  time  of  taking 
evidence  in  the  two  cases,  since  the  witness 
aforesaid,  as  well  as  the  other  defendants, 
also  claimed  that  the  discovery  perfected  the 
Ravensbury  claim.  It  Is  difficult  to  perceive 
in  this  an  election  as  to  either  claim  on  the 
part  of  the  defendants,  or  any  reason  for 
holding  that  they  bad  made  an  election.  It 
Is  apparent  that  they  expected  to  maintain  a 
right  to  both  claims  upon  the  same  well,  and 
that  until  the  cases  were  decided,  and  they 
were  tried  to  the  court  without  a  jury,  there 
was  no  selection  or  choice  between  the  two 
claims,  and,  further,  that  the  choice  was  the 
act  of  the  court,  and  not  of  the  defendants. 
At  least,  if  the  defendants  at  any  time,  upon 
learning  that  they  would  be  permitted  to  hold 
but  one  claim,  expressed  a  preference  as  to 
either,  the  fact  is  not  disclosed  or  in  any  way 
indicated  by  the  record.  It  appears  in  the 
testimony  that  both  claims  were  located  the 
same  day,  but  it  does  not  api)ear  which  one 
was  first  staked.  If  there  was  any  difference 
in  the  time. 

The  case  involving  the  Mitcham  claim  is 
not  before  us,  nor  does  It  appear  that  the  case 
has  been  brought  to  this  court  Except  that 
it  is  referred  to  as  the  "Mltcham  adverse,'' 
there  is  no  information  in  the  record  c-oncern- 
ing  it  We  do  not  know  who  the  parties  to 
the  case  were,  nor  whether  It  was  of  such  a 
character  and  so  disposed  of  as  to  place  the 
defendants  In  a  position  to  obtain  title  to 
the  claim,  and  It  is  therefore  purely  a  matter 
of  conjecture  In  this  case  whether  or  not  they 
win  or  can  secure  title  to  it  It  is  doubtful, 
therefore,  to  say  the  least,  whether  the  con- 
dition of  the  case  Is  such  as  to  permit  this 
court  to  dispose  of  it  upon  the  theory  that  the 
defendants  have  already  secured  a  title,  or 
an  adjudged  right  to  the  title,  to  another 
claim  upon  the  same  discovery  well,  even  if 
that  fact  would  control  the  decision,  csi)ecial- 
ly  as  it  is  probable,  if  not  apparent,  that  when 
the  case  was  tried  and  submitted,  the  right 
to  the  other  claim  had  not  l)ecn  determined. 
Should  the  principle  be  concetled  that  the 
same  discovery  well  would  authorize  a  single 
location  only,  the  one  to  which  the  discovery 
would  be  credited  ought  not  to  depend,  it 
seems  to  us,  solely  upon  the  fact  that  the 
testimony  in  one  case  preceded  the  other,  or 
the  arbitrary  act  of  the  court.  It  occurs  to 
us  that  the  more  correct  practice,  at  least  in 
the  absence  of  an  election,  would  be  to  ascer- 
tain which  location  was  first,  and  thus  adopt 
a  rule  that  might  be  uniform  and  applicable 
to  any  similar  case.  Therefore,  if  the  reason 
for  the  decision  of  the  trial  court  in  the  case 
at  bar  is  correctly  understood  by  counsel,  we 
would  hesitate  to  approve  the  principle  upon 
which  the  discovery  was  applied  as  between 
the  two  locations.    Heuce  It  is  to  be  seriously 
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•doubted,  upon  that  consideration  alone,  wheth- 
er the  question  as  to  the  right  to  Talldate  the 
two  locntlons,  by  sinking  the  one  well  upon 
the  common  boundary  line,  is  a  material  in- 
-qulry  in  the  present  condition  of  the  case. 

It  is  clear,  however,  that  there  had  been  no 
selection  between  the  two  claims  at  the  time 
the  case  at  bar  was  tried  and  submitted.  In 
the  meantime  the  defendants  were  holding 
the  Karensbury,  and  claiming  a  completion  of 
Its  location  by  the  discovery  well  In  question, 
which  was  situated  partly  on  that  claim. 
.\side  from  the  disputed  question  as  to  the 
right  to  make  two  locations  upon  the  dis- 
(;overy  In  the  one  place  upon  the  common 
boundary  line,  the  fact  that  the  well  Is  only 
partly  on  the  Ravensbury  would  be  immate- 
rial, If  In  fact  It  resulted  in  a  discovery  with- 
in the  limits  of  the  claim.  That  Is  to  say, 
eliminating  the  question  of  two  locations,  a 
claim  within  which  the  requisite  deposit  Is 
discovered  will  not  be  rendered  Invalid  by 
the  mere  fact  that  the  discovery  shaft,  or  the 
well  as  In  this  case,  is  only  partly  upon  the 
claim  and  partly  upon  another.  Healey  v. 
Rupp,  28  Colo.  102,  03  Pa&  31»;  Larkin  v. 
Upton,  144  U.  S.  19,  12  Sup.  Ct.  614,  36  L. 
I£d.  330.  Therefore  the  defendants  might  have 
made  a  valid  location  of  the  Ravensbnry 
through  the  discovery  aforesaid,  assuming 
that  the  point  of  discovery  was  within  the 
limits  of  the  claim.  All  that  the  record  dis- 
closes as  to  the  precise  point  of  discovery  Is 
the  surface  situation  of  the  well.  In  the  ab- 
sence of  anything  to  the  contrary,  we  think 
the  fact  that  one-half  the  diameter  of  the 
well  at  Its  surface  is  on  the  claim  Is  suflBclent 
showing  of  discovery  within  the  claim.  Al- 
though It  was  argued  that  the  well  may  not 
have  followed  a  stroigbt  line  in  its  descent, 
and  that  Its  course  may  have  deviated  from 
such  line  and  awny  from  these  premises,  there 
Is  not  the  slightest  evidence  to  indicate  such 
a  condition,  and  we  are  not,  therefore,  at  lib- 
erty to  infer  that  It  exists. 

It  is  not  disputed  that  when  the  defendants 
undertook  to  locate  the  Ravensbury  claim,  In 
Kelwuary,  1003,  the  land  was  vacant  and  un- 
appropriated and  a  part  of  the  public  domain. 
At  that  time  they  performed  all  the  necessary 
acts  of  location,  except  that  of  making  dis- 
covery. The  surroiniding  liuUcatlons  were 
unquestionably  sufficient  to  Justify  them  In 
prospecting  the  premises  with  the  expecta- 
tion of  finding  oil  or  gas  imderneath  the  sur- 
face. Having  staked  the  ground,  put  up  the 
usual  notice,  and  recorded  the  claim,  the  de- 
fendants had  the  right  to  take  actual  posses- 
sion, and  continue  In  such  possession,  at  least 
for  a  reasonable  time,  while  diligently  at 
work  thereon  exploring  the  ground  for  the 
purpose  of  discovery.  The  previous  acts  of 
location  would  indicate,  not  only  the  extent 
of  surface  intended  to  be  appropriated,  but 
the  extent  of  such  possession,  and  the  locators 
would  be  protected  against  the  forcible,  fraud- 
ulent, surreptitious,  or  clandestine  entries  or 
Intrusions  of  others.    The  rule  upon  this  sub- 


ject is  discussed  In  the  case  of  Whiting  et  a1. 
V.  Straup  et  al.  (this  day  decided)  9.5  Pac.  840. 
and  the  authorities  are  there  cited.  A  delay 
In  taking  the  necessary  possession,  to  prevent 
a  valid  lo<.'atlon  by  intruders,  would  not  alter 
the  situation,  provided  that  at  the  commeuco- 
ment  of  such  possession  there  were  no  Inter- 
vening rights.  Regardless  of  the  sufficiency 
of  the  acts  of  defendants,  prior  to  taking  the 
drilling  machine  upon  the  premises,  to  consti- 
tute such  a  possession  as  wo<ild  prevent  a  lo- 
cation of  the  ground  by  others.  It  Is  beyond 
controversy  that,  from  the  time  they  went  on 
the  ground  with  the  machine,  they  had  actual 
possession,  and  proceeded  diligently  with  the 
work  of  exploration  until  a  discovery  was 
made.  Indeed  the  petition  alleges  them  to  be 
In  possession,  and  designates  the  commence- 
ment thereof  as  on  or  about  November  1, 
190,3. 

It  is  undisputed,  also,  that  In  so  taking  pos- 
session the  purpose  of  the  defendants  was  to 
prospect  and  develop  the  Ravensbury  claim 
as  much  as  the  Mltctuim,  and  the  well  was  in 
fact  drilled  partly  upon  the  former  claim. 
From  the  time  of  such  possession,  therefore, 
they  were  actually  prospecting  the  claim  un- 
der such  circumstances  that,  upon  making 
discovery  In  the  well  being  drilled.  It  might 
complete  and  validate  It.  It  follows  that,  if 
such  possession  began  before  the  plaintiffs 
made  their  location,  the  ground  was  not  va- 
cant and  unoccupied,  and  that  location  would 
not  have  been  valid.  It  Is  a  general  rule  that 
a  mining  location,  to  be  valid,  must  be  good 
when  made,  and  that  a  right  cannot  be  Ini- 
tiated by  a  trespass.  While  the  dcfendiints 
were  In  actual  jKissession  as  aforesaid,  It  was 
not  competent  for  the  plaintiffs,  uiwn  their 
discovery  made  upon  adjoining  ground  to 
project  their  location  over  the  premises  so 
held  by  dcfendiints.  Weed  v.  Snook,  144  Cai. 
4.'59,  77  rac.  1023.  And  It  would  then  be  Im- 
material, so  far  as  the  rights  of  plaintiffs  are 
concerned,  wliether  the  discovery  of  the  de- 
fendants can  be  employed  to  obtain  title  to 
both  tiieir  claims.  That  question  is  equally 
immaterial  if  the  location  of  plaintiffs  pre- 
ceded in  iK>int  of  time  the  taking  possession 
by  defendants ;  for  In  that  event  the  loi'atlou 
of  i)iaintiffs  would  have  precedence.  T'i>on 
the  above-supposed  facts  as  to  iK)sscssiou 
this  wotild  not  be  a  case  of  prior  locators  of 
a  claim,  Invalid  for  some  reason,  relying  upon 
constructive  ijosscsaiou,  and  not  actually  en- 
gaged in  diligently  liorfcctlug  their  location. 
In  such  a  case  a  different  rule  might  apply 
to  a  subKe(iuput  location.  It  seems  to  be  un- 
certain whether  the  court  disregarded  entirely 
the  question  of  possession  on  the  part  of  the 
defen<lant8,  or  decided  the  case  upon  the 
theory  that  they  were  in  possession  when  the 
plaintiffs  located  their  claim,  but  had  lost 
their  right  upon  being  awarded  the  MItcham 
claim.  The  evidence  Is  not  clear  as  to  which 
act  pre<'edeil  the  other  In  iwint  of  time — the 
taking  of  possession  by  defendants,  or  the 


Digitized  by 


Google 


860 


99  PACIFIO  BEPOBTEB. 


(Waata. 


location  of  the  claim  of  plaintiffs — both  hav- 
ing occurred  the  same  day,  October  28,  1903, 
leaving  out  of  consideration  the  acts  of  pos- 
session on  the  part  of  the  defendants  preced- 
ing that  date;  and  it  ought  to  be  first  passed 
upon  by  a  trial  court. 

If  the  contention  be  correct  that  the  dis- 
covery of  defendants  is  capable  of  supporting 
a  single  location  only,  and  that  it  should  be 
credited  to  the  Mitcham,  and  not  the  Ravens- 
bury,  and  if  it  should  appear  that  the  loca- 
tion of  plaintiffs  was  invalid  because  made 
over  the  rightful  possession  of  defendants, 
then  neither  of  the  parties  would  have  the 
right  of  possession,  and  that  would  have  to 
be  the  finding  and  Judgment  The  conclusion 
seems  to  us  unavoidable  that  the  trial  court 
may  have  adjudged  the  right  of  possession  in 
the  plaintiffs,  notwithstanding  that  they  may 
have  attempted  a  location  when  the  land  was 
not  open  thereto;  and  for  that  reason  the 
case  ought,  in  our  opinion,  to  be  remanded 
for  new  trial. 

It  Is  not  necessary,  therefore,  to  consider 
the  question,  chiefly  and  ably  argued,  whether 
the  discovery  well  upon  the  boundary  line  be- 
tween the  two  claims  of  defendants,  assuming 
it  to  have  demonstrated  the  presence  of  gas 
underneath  the  surface  of  each  claim,  would 
be  sufficient  discovery  to  authorize  or  validate 
both  locations.  This  much  may  be  said.  The 
question  in  relation  to  placer  claims  does  not 
seem  to  have  arisen  in  any  reported  case.  In 
reference  to  lode  claims  the  text-writers  do 
not  agree  upon  the  question.  Llndley  states 
the  proposition,  adopting  the  syllabus  of  a 
decision  of  the  Liand  Department,  that  a  dis- 
covery is  not  susceptible  of  subdivision  for 
the  purpose  of  two  locations  having  a  com- 
mon end  line  that  bisects  the  discovery  shaft. 
Snyder,  on  the  other  hand,  says  that  two  lo- 
cations may  be  made  upon  one  discovery,  a 
portion  of  the  vein  being  found  within  the 
limits  of  each  claim,  and  he  states  his  reason 
for  thinking  ttiat  to  be  the  correct  principle. 
1  Llndley  on  Mines  (2d  Ed.)  S  337;  1  Snyder 
on  Mines,  §§  351,  356.  The  following  are  the 
only  cases  appearing  to  touch  the  question: 
I^rkin  V.  Upton,  144  U.  S.  19, 12  Sup.  Ct.  614. 
36  L.  Ed.  330;  Poplar  Creek  Consolidated 
Quartz  Mine,  16  Laud  Dec.  Dep.  Int.  1;  Mc- 
Klnstry  v.  Clark,  4  Mont.  393,  1  Pac.  759; 
Upton  V,  Larkln,  T  Mont.  449,  17  Pac.  728; 
Reynolds  v.  Pascoe,  24  Utah,  219,  66  Pac. 
1004;  Healey  v.  Rupp,  28  Colo.  102,  63  Pac. 
319;  21  Morr.  Min.  Rep.  117.  The  case  of 
Reynolds  v.  Pascoe  did  not  involve  a  discov- 
ery on  a  common  boundary  line,  and  merely 
holds  In  this  connection  that  it  is  not  permis- 
sible for  a  party  to  locate  two  or  more  claims 
over  the  same  discovery  point.  In  Ilealey  v. 
Rupp  there  was  a  shaft  partly  on  each  of  two 
adjoining  claims,  but  it  does  not  aiipear  that 
the  two  claims  had  been  located  u()on  or  de- 
pended upon  the  discovery  In  the  same  shaft. 

For  the  reasons  above  stated  the  Judgment 
win  be  reversed,  and  the  cause  remanded  for 
new  trlaL 


BEARD,  J.,  and  CARPENTER,  District 
Judge,  concur.  Hon.  CHARLES  E.  CAR- 
PENTER, Judge  of  the  Second  Judicial  dis- 
trict sat  in  the  place  of  SCOTT,  J^  who,  aa 
district  Judge,  bad  presided  at  the  trial  I 
low. 


MACKAY  V.  DEVER.  City  Clerk. 
(Supreme  Court  of  Washington.    May  25, 1908.) 
APPEAii  —  Dismissal,  Gbocnds  of  — B«view 

UHNECESSABT    OB   iNBFFECnjAI.. 

An  appeal  from  a  judgment  dismissing  an 
action  to  restrain  a  city  clerk  from  proceeding 
to  hold  a  primary  election  nuder  the  primary 
election  law  (Laws  1907,  p.  4.",  c.  209)  and  in- 
curring the  expense  incident  thereto,  on  the 
ground  that  the  law  is  unconstitutional,  will  be 
dismissed,  where  the  election  aEainst  which  the 
injunction  is  souKht  has  already  been  held,  or 
else  never  can  be  held,  and  the  expense  has  been 
incurred,  or  will  not  be  incurred. 

(Ed.  Note. — For  cases  io  point,  see  Cent  Dig. 
vol.  3,  Appeal  and  ]<>ror,  {  3122.] 

Appeal  from  Superior  Court,  Thurston 
County;   O.  V.  Linn,  Judge. 

Action  by  Gordon  Mackay  against  J.  R. 
Dever,  as  clerk  of  the  city  of  Olympia.  Judg- 
ment for  defendant,  and  plaintiff  appeals. 
Appeal  dismissed. 

Gordon  Mackay,  In  pro.  per.  John  D.  At- 
kinson, Atty.  Gen.,  J.  B.  Knickerbocker,  Asst 
Atty.  Gen.,  George  B.  Bigelow,  and  William 
W.  Mauler,  for  respondent 

RUDKIN,  J.  This  action  was  instituted 
by  the  plaintiff,  as  a  taxpayer  of  the  city  of 
Olympia,  to  restrain  the  city  clerk  from  in- 
curring expense  at  a  primary  election  to  be 
held  on  the  19tb  day  of  November,  1907,  un- 
der the  act  of  March  16,  1907,  ^Utled  "An 
act  relating  to,  regulating  and  providing  for 
the  nomination  of  candidates  for  public  of- 
fice in  the  state  of  Washington  and  providing 
penalties  for  the  violation  thereof,  and  de- 
claring an  emergency"  (Laws  1907,  p.  457,  c. 
209),  for  the  reason  that  said  act  is  uncon- 
stitutional and  void.  From  a  Judgment  deny- 
ing a  temporary  injunction  and  dismissing 
the  action,  the  present  appeal  is  prosecuted. 

The  election  against  which  the  Id  J  unction 
is  sought  has  already  been  held,  or  can  never 
be  held,  the  expense  of  the  election  has  been 
Incurred,  or  will  not  be  incurred,  and  tbis 
court  cannot  restrain  or  undo  what  has  al- 
ready been  done.  To  all  Intents  and  purposes 
there  has  been  a  cessation  of  the  controversy. 
No  effectual  Judgment  can  be  rendered,  and 
under  such  circumstances  it  has  been  the  uni- 
form practice  of  this  court  to  dismiss  the 
appeal.  State  ex  ret  Coiner  v.  Wickersham, 
16  Wash.  161,  47  Pac.  421;  Hlce  v.  Orr,  16 
Wash.  163,  47  Pac.  424;  State  ex  rel.  Daniels 
V.  Prosser,  16  Wash.  608,  4S  Pac.  262;  State 
ex  rel.  Land  v.  Christopher,  32  Wash.  69,  72 
Pac.  709 ;  Holppa  v.  Aberdeen,  34  Wash.  564, 
76  Pac.  79.  See.  also.  People  v.  Clark,  70  N. 
Y.  518;  Matter  of  Manning,  139  N.  Y.  446,  34 
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N.  B.  981;  Mills  T.  Green,  159  IT.  S.  661,  16 
Sup.  Ct  132,  40  L.  Ed.  293. 

In  People  t.  Clark,  Bupra,  the  conrt  said: 
"This  action  was  commenced  to  restrain  cer- 
tain persons  from  proceeding  to  Incorporate 
the  village  of  North  Tarrytown  under  the 
general  act  of  the  Legislature  authorizing  the 
incorporation  of  villages.  The  persons  made 
defendants  are  those  who  signed  the  notice 
required  and  the  officers  of  the  town  who 
would  be  inspectors  of  the  election.  A  tem- 
porary Injunction  was  obtained,  which  was 
dissolved,  and  the  election  was  held,  and  a 
majority  of  votes  determined  in  favor  of  the 
Incorporation,  and  the  proceedings  for  such 
Incorporation  have  been  perfected,  village  of- 
ficers chosen,  and  the  corporation  is  In  opera- 
tion. By  a  supplemental  complaint  these 
facts  were  set  up,  and  Judgment  demanded 
that  all  these  acts  be  declared  null  and  void. 
The  grounds  of  the  action  are  that  the  stat- 
ute was  not  complied  with,  and  that  the  stat- 
nte  itself  is  unconstitutional.  We  do  not 
deem  it  necessary  to  determine  whether  the 
action  is  maintainable  as  originally  commen- 
ced. As  it  appeared  upon  the  trial,  and  is 
presented  to  us  upon  appeal,  no  effectual 
Judgment  can  be  rendered  in  it  The  acts 
sought  to  be  restrained  have  been  consum- 
mated, and  from  a  project  to  Incorporate  a 
village  the  village  has  become  incorporated. 
The  defendants  are  not  necessary  or  proper 
parties  to  the  action  upon  the  facts  disclosed 
at  the  trial.  The  village  Itself,  or  the  trus- 
tees who  are  now  exercising  the  franchise, 
are  the  necessary  parties  to  the  action,  and 
an  Injunction  restraining  the  defendants 
would  have  no  practical  effect  upon  the  cor- 
poration. We  do  not  deem  It  proper,  there- 
fore, to  express  an  opinion  upon  the  points 
presented,  involving  the  validity  of  the  stat- 
ute or  the  regularity  of  the  proceedings  un- 
der it,  for  the  reason  that  a  decision  could 
not  be  made  effectual  by  a  Judgment"  So,  In 
this  case,  if  the  election  has  been  held  and 
the  expense  Incurred,  the  respondent  is  not 
a  necessary  or  proper  party  to  the  action, 
and  no  effectual  Judgment  can  be  rendered. 

In  Matter  of  Manning,  supra,  the  court 
said:  "The  appeal  does  not  now  present  an 
actual  litigation,  but  an  abstract  question. 
The  practice  of  this  court  has  been  to  refuse 
to  entertain  appeals  when  it  is  plain  that 
nothing  can  be  accomplished  by  the  decision. 
The  inspectors  and  clerks  selected  for  the 
election  of  April  last  cannot  be  appointed. 
There  is  no  office  to  fill,  and  there  are  no 
duties  for  them  to  perform.  To  require  now 
that  their  names  be  published  would  be  to 
do  a  vain  thing,  and  this  court  has  uniformly 
dismissed  the  appeal  when,  from  lapse  of 
time,  no  decision  could  be  made  that  would 
have  any  practical  effect  upon  the  controver- 
sy or  the  parties.  It  is  said  that  the  same 
question  must  arise  In  the  appointment  of 
Inspectors  and  clerks  to  serve  at  the  general 


election  to  be  held  In  the  state  In  November 
next  We  have  no  Jndicial  knowledge  that 
the  peculiar  conditions  which  produced  this 
controversy  still  exist,  and  even  if  we  had  it 
would  scarcely  be  proper  to  construe  the 
statute  for  the  appointment  of  these  officers 
in  advance  of  any  action  of  the  appointing 
power.  If  the  spirit  of  the  statute  was  not 
carried  out,  either  In  the  selection  of  the  in- 
spectors or  the  publication  of  their  names  in 
the  present  case,  we  cannot  assume  that  the 
same  conrse  will  be  pursued  by  both  parties 
again.  The  demands  of  actual  practical  liti- 
gation are  too  pressing  to  permit  the  exam- 
ination or  discussion  of  academic  questions, 
such  as  this  case  In  Its  present  situation  pre- 
sents." 

In  Mills  V.  Green,  supra,  the  conrt  said: 
"In  the  case  at  bar,  the  whole  object  of  the 
bill  was  to  secure  a  right  to  vote  at  the  elec- 
tion to  be  held,  as  the  bill  alleged,  on  the 
third  Tuesday  of  August,  189Q,  of  delegates 
to  the  constitutional  convention  of  Sonth 
Carolina.  Before  this  appeal  was  taken  by 
the  plaintiff  from  the  decree  of  the  Circuit 
Conrt  of  Appeals  dismissing  his  bill  that 
date  had  passed;  and  before  the  entry  of  the 
appeal  in  this  court  the  convention  had  as- 
sembled, pursuant  to  the  statute  of  South 
Carolina  of  1894,  by  which  the  convoitlon 
had  been  called.  21  St.  at  Large  S.  C.  pp. 
802,  803.  The  election  of  the  delegates  and 
the  assembling  of  the  convention  are  public 
matters,  to  be  taken  notice  of  by  the  court 
without  formal  plea  or  proof.  The  lower 
courts  of  the  United  States,  and  this  court 
on  appeal  from  their  decisions,  take  Jndicial 
notice  of  the  Constitution  and  public  laws  of 
each  state  of  the  Union.  *  *  *  Taking 
Judicial  notice  of  the  Constitution  and  laws  of 
the  state,  this  court  must  take  Judicial  notice 
of  the  days  of  public  general  elections  of 
members  of  the  Legislature,  or  of  a  conven- 
tion to  revise  the  fundamental  law  of  the 
state,  as  well  as  of  the  times  of  the  com- 
mencement of  the  sitting  of  those  bodies  and 
of  the  dates  when  their  acts  take  effect 
•  *  *  It  Is  obvious,  therefore,  that  even 
If  the  bill  could  properly  be  held  to  present 
a  case  within  the  Jurisdiction  of  the  Circuit 
Court  no  relief  within  the  scope  of  the  bill 
could  now  be  granted." 

It  has  been  suggested  that  the  question  is 
a  recurring  one,  and  will  arise  again;  but, 
in  the  language  of  the  Court  of  Appeals  of 
New  York,  "the  demands  of  actual  practical 
litigation  are  too  pressing  to  permit  the  ex- 
amination or  discussion  of  academic  ques- 
tions, such  as  this  case  In  its  present  situa- 
tion presents." 

The  appeal  must  therefore  be  dismissed, 
and  It  is  So  ordered. 

HADLEY,  C.  J.,  and  ROOT,  FULLER- 
TON,  MOUNT,  CROW,  and  DUNBAR,  JJ., 

concur. 
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In  re  CITY  OF  SEATTLE. 
(Supreme  Court  of  WashluRton.    May  23.  1908.) 

On    petition   for   modiflcatiou    of    opinion. 
Grnntwl. 
For  former  opinion,  see  94  Pac.  1075. 

PER  CITKIAM.  The  respondent,  the  city  of 
Seattle,  petitioned  for  a  niodlflfntion  of  the 
opinion  of  thl,s  court  heretofore  filed  in  the 
above-entitled  csiuse.  The  petition  was  treat- 
ed as  in  the  nature  of  one  for  rehearing,  and 
appellants  were  directed  to  answer  it.  After 
answers  were  filed  the  court  duly  consider- 
ed the  matter  as  presented  by  both  the  peti- 
tion and  answers,  and  arrived  at  the  conclu- 
sion that  the  requested  modification  should 
be  granted.  The  chief  reasons  urged  against 
It  in  the  answers  relate  to  the  alleged  inex- 
pediency of  entering  the  condemnation  judg- 
ment upon  any  of  the  verdicts  which  were  re- 
turned, for  the  reason  that  they  were  baaed 
upon  values  estimated  at  a  time  when  prop- 
erty valuations  were  very  high.  Such  a  con- 
sideration might  be  urged  on  any  appeal  as 
a  ground  for  vacating  a  judgment  and  retry- 
ing tlie  whole  case  In  the  light  of  later  de- 
velopments; but  it  manifestly  could  not  be 
so  treated  by  the  court. 

The  objection  made  to  the  original  opinion 
is  that  language  employed  therein  has  the 
effect  to  declare  the  entire  condemnation 
judgment  void.  The  following  words  appear 
in  the  opinion,  to  wit:  "The  condemnation 
judgment  being;  void,  the  assessment  based 
thereon  is  also  void,  and  should  have  been 
set  aside."  The  petition  aslcs  the  above  to 
be  modified,  so  as  to  read  as  follows:  "That 
portion  of  the  condemnation  judgment  enter- 
ed by  reason  of  the  so-called  "Moore  Agree- 
ment and  Ordinance'  being  void,  the  assess- 
ment based  thereon  is  also  void,  and  should 
have  been  set  aside."  The  petition  also  asks 
that  the  closing  paragraph  of  the  opinion  be 
modified  by  inserting  after  the  word  "void," 
in  the  first  sentence,  the  words  "part  of  the," 
mailing  the  whole  sentence  read  aa  follows: 
"For  the  reasons  first  assigned,  however,  the 
assessment  will  have  to  be  set  aside,  because 
of  the  void  part  of  the  judgment  In  the  con- 
demnation proceeding." 

It  is  therefore  ordered  that  the  modifica- 
tion of  the  original  opinion  shall  be,  and  is 
hereby,  made  as  above  indicated. 


RYAN  V.  NORTH   ALASKA   SALMON  CO. 

(S.  F.  4,.->(}8.) 
(Supreme  Court  of  California.    April  28.  1908.) 

1.  Coi'RTs— Actions  — Tbansitobt  Actions— 

\Vn.\T  Law  (Joveb.ns. 

Where  an  action  isi  transitory  in  its  nature, 
a  riglit  or  liability  imposed  by  the  statute  of 
anotlier  state  or  of  the  I'nited  Stuti'H  may  in 
i>i'<)I)er  pases  be  asserted  and  enforced  in  Caii- 
i'ornia.  but  surh  an  action  will  be  entertained 
(-Illy  for  the  purpose  and  upon  the  terms  per- 
'■'irt"d  by  the  lex  loci. 

(Kd.  Note.— For  cnses  In  point,  gee  Cent.  Dig. 
vul.  13,  Courts,  i  14.J 


2.  Evidence— .Ti'DiciAi,    Notice— Death— Ac- 
tion I'ndeb  Laws  of  Other  .IrBisDicrioN. 

At  common  law  there  was  no  right  of  ac- 
tion for  an  injury  causing  death,  and,  as  th" 
courts  do  not  take  judicial  notice  of  the  laws  of 
foreign  jurisdictions,  plaintiff,  in  an  action  for 
an  injury  o<rurring  in  the  territory  of  Alaska 
and  resulting  in  death,  must  plead  and  prove  the 
law  of  that  territory  to  show  that  in  that  forum 
there  existed  the  right  of  action  sued  upon,  and 
that  the  action  is  brought  by  the  person  in 
whom,  under  the  laws  of  the  foreign  jurisdic- 
tion, the  right  is  vested. 

[Ed.  Note.- f-or  cases  in  point,  see  Cent.  Dig. 
vol.  20.  Evidence,  {  51.] 

3.  Appeal  —  Re\  iew  —  Habmle.ss  Ebbob  — 
Pi,EA  Di  so — Amen  dment. 

In  an  action  for  a  death  resulting  from  an 
injury  occurring  in  Alaska,  though  the  court 
may  nave  erred  in  su.>:taining  a  demurrer  to  the 
complaint  without  leave  to  amend,  on  the  ground 
that  the  complaint  was  silent  as  to  the  laws  of 
Alaska  relating  to  the  right  of  action,  in  the 
absence  of  proof  that  the  laws  of  that  territory 
were  different  than  those  of  California,  yet 
where  plaintiff  did  not  ask  leave  to  amend,  and 
does  not  contend  on  appeal  that  an  amendment 
would  have  obviated  tlie  difficulty,  the  error  was 
not  prejudicial. 

(Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  ;{,  Appeal  and  Error,  SK  4089-1109.] 

4.  Same— Discretion   of  Court. 

The  action  of  the  trial  court  in  granting  or 
denying  leave  to  amend  a  complaint  after  the 
sustaining  of  a  demurrer  thereto  will  not  be  in- 
terfered with  on  appeal  unless  an  abuse  of  dis- 
cretion is  shown  by  the  record. 

[Bd.  Note.— For  ca.«es  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  $g  382.5-3833.] 

In  Bunk.  Api)eal  from  SuiM>rlor  Court. 
City  and  County  of  San  Francisco;  J.  C.  B. 
Ilebbard,  Judge. 

Death  action  by  Mary  J.  Ryan  against  the 
North  Alaska  Salmon  Company.  Judgment 
of  dismissal,  and  plaintiff  apiieals.    Affirmed. 

Frank  Schilling,  for  appellant  0.  U.  Wil- 
son, for  respondent. 

McFARLAND,  J.  The  complaint  enlarged 
that  Orion  F.  Ryan  met  his  death  in  the  ter- 
ritory of  Alaska  through  the  negligence  of  the 
defendant  company  by  which  he  was  employ- 
ed. Plaintiff  sues  to  recover  damages  for  the 
death  so  occasioned,  not  as  the  tiersonal  reji- 
resentatlve,  but  as  his  mother  and  sole  sur- 
viving heir.  Code  Civ.  Proc.  S  377.  The  ccmu- 
plaint  was  silent  as  to  the  laws  of  the  terri- 
tory of  Alaska,  and  defendant's  general  de- 
murrer for  lack  of  facts  was  sustained  by  the 
court  without  leave  to  amend,  and  the  action 
was  accordingly  dismissed. 

The  demurrer  was  properly  stistalned. 
Where  the  action  as  here  is  transitory  in  Its 
nature,  a  right  or  liability  imposed  by  the  stat- 
ute of  another  state  or  of  the  United  States, 
may  In  proper  cases  be  asserted  and  enforced 
in  this  state.  Such  may  be  taken  to  be  the 
settled  rule  since  the  case  of  Denniek  v.  Bail- 
way,  103  U.  S.  11,  26  L.  Bd.  439.  But  the 
courts  of  this  state  will  only  entertain  such 
an  action  for  the  purpo.se  and  upon  the  terms 
l>ermitted  by  the  lex  loci.  In  other  words, 
the  rlglit  to  prosecute  this  action  in  Califor- 
nia is  permissible  only  if  permissible  under 
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the  laws  af  Alaska,  and  only  upon  such  terms 
as  the  laws  of  Alaska  prescribe.  And  as  at 
common  law  there  was  no  right  of  action  for 
an  injury  causing  death,  and  as  the  courts  of 
this  state  do  not  take  judicial  notice  of  the 
laws  of  foreign  states,  It  is  necessary  for  the 
plaintiff  to  plead  and  prove  such  law.  Thus 
it  is  said  In  Wlckersham  t.  Johnston,  104  Cal. 
407,  38  Pac.  89,  43  Am.  St.  Rep.  118,  quoting 
from  Liverpool  Co.  v.  Pheuix  Ins.  Co.,  129  U. 
S.  445,  9  Sup.  Ct.  469.  32  Ia  Ed.  788:  "The 
law  of  Great  Britain  since  the  Declaration 
of  Independence  is  the  law  of  a  foreign  coun- 
try, and,  like  any  other  foreign  law.  Is  matter 
of  fact,  which  the  courts  of  this  country  can- 
not be  presumed  to  be  acquainted  with,  or  to 
have  Judicial  knowledge  of,  unless  it  is  plead- 
ed and  proved."  "There  being  no  right  of 
action  at  common  law  for  an  injury  causing 
death,  the  plaintiff  In  such  an  action  must 
specifically  aver  and  prove  that  the  laws  of 
the  state  where  the  injury  occurred  permit 
such  an  action."  8  Am.  &  Eing.  Ency.  of  Law, 
880;   13  Cyc.  345. 

But  It  is  equally  well  settled  that,  not  only 
must  the  law  of  the  foreign  state  be  pleaded 
to  show  that  in  that  fonun  there  existed  the 
right  of  action  sued  upon,  but  also  it  must  be 
pleaded  to  show  that  the  action  Is  brought 
by  the  person  in  whom,  under  the  laws  of  the 
foreign  Jurisdiction,  the  right  of  action  la 
vested,  and  this  because,  as  is  said  in  Dennick 
V.  Railway,  supra,  where  this  subject  is  con- 
sidered, the  court  which  renders  the  Judg- 
ment can  only  do  so  by  virtue  of  the  foreign 
statute.  Generally  that  power  Is  given  to  the 
personal  representative  of  the  deceased.  The 
laws  of  this  state  are  broader  in  this  respect, 
and  confer  the  same  right  upon  the  heirs  or 
next  of  kin  of  the  deceased.  But  the  right 
conferred  by  our  statute  can  be  exercised  only 
where  the  cause  of  action  has  arisen  within 
the  Jurisdiction  of  this  state,  and  not  in  cases 
such  as  this,  where  the  measure  of  the  right 
and  the  form  of  procedure  are  those  dictated 
by  a  foreign  statute.  It  would  follow,  there- 
fore, that  if  the  right  to  prosecute  an  action 
such  as  this  is  limited  by  the  laws  of  the  ter- 
ritory of  Alaska  to  the  personal  representa- 
tive of  the  deceased  alone,  such  personal  rep- 
resentative only  could  prosecute  the  action  in 
this  state.  In  the  briefs  of  counsel  for  re- 
spondent the  laws  of  the  territory  of  Alaska 
are  set  forth,  and  it  is  made  to  appear  that 
It  is  the  personal  representative  only  who 
may  maintain  such  an  action,  and  the  exist- 
ence of  this  law  is  urged  upon  this  court  as  a 
reason  in  Justification  of  the  trial  court's  rul- 
ing dismissing  the  action.  But  neither  the 
trial  court  nor  this  court  takes  Judicial  notice 
of  those  laws,  and  the  presentation  of  them 
In  the  brief  of  counsel  cannot  be  considered 
the  equivalent  of  a  presentation  of  them  In 
evidence.  So  far,  then,  as  this  court  can 
judicially  know,  it  may  be  that  the  laws  of 
the  territory  of  Alaska  will  permit  the  prose- 
cution of  an  action  in  the  form  here  adopted 
and  countenanced  by  the  Code  of  this  state. 


In  this  view  it  may  be  said  that  technically 
the  trial  court  fell  into  error  in  ordering  tne 
action  dismissed.  But,  upon  the  other  hand, 
plaintiff  and  appellant  did  not  ask  leave  to 
amend,  probably  for  the  reason  that,  in  the 
situation  of  the  law,  she  could  not  successful- 
ly amend.  And  upon  this  appeal  her  counsel 
does  not  contend  that  by  any  amendment  he 
could  have  obviated  the  dlflJculty.  The  most 
that  can  be  said,  then,  as  to  appellant's  rights, 
is  that  the  irregularity  was  one  without  in- 
Jury,  and  that  an  appellate  coiurt  will  in  every 
such  case  sustain  the  action  of  the  court  be- 
low, whatever  course  it  may  take,  unless  It 
is  made  to  appear  by  the  record  that  there 
has  been  an  abuse  of  discretion.  Stewart  v. 
Douglass,  148  Cal.  512,  83  Pac.  ^9. 

The  judgment  appealed  from  is  therefore 
aflSrmed. 

We  concur:    HENSHAW.  J.;    SHAW,  J.; 
ANGELLOTTI,  J. ;  LORIGAN.J.;  SLOSS,  J. 

1<3  Cal.  387 
PEOPLE  ▼.  SIEMSEN.     (Or.  1,417.) 
(Supreme  Court  of  California.    Anril  27,  1908.) 

1.   iRDICnCENT    AWD     INFORUATION PrELIMI- 

NABT     Pbocekdingb— Commitment— Order 

— Necessity. 

Under  Pen.  Code.  §  809,  requiring  the  filing 
of  an  information  within  30  days  after  a  defend- 
ant has  been  examined  and  committed,  as  pro- 
vided in  section  872,  and  section  872  providing 
that  if  it  appears  from  the  examination  that  a 
public  offense  has  been  committed,  and  there  is 
sufficient  cause  to  believe  defendant  guilty,  the 
magistrate  must  make  or  indorse  on  the  com- 
plaint an  order  signed  by  him  holding  defendant 
to  answer  the  charge,  the  making  of  such  or- 
der, signed  b,v  the  magistrate,  is  a  prerequisite 
to  the  valid  filing  of  an  information. 

2.  Cbiminai.  Law— Appbai^-Revibw  —  Qtjes- 
TioNS  OP  Fact. 

On  motion  to  set  aside  an  information,  be- 
cause filed  before  the  order  had  been  signed  by 
the  magistrate  holding  defendant  to  answer  the 
charge,  whether  the  order  was  signed  before  or 
after  the  filing  of  the  information  is  a  question 
of  fact  to  be  determined  by  the  trial  court,  and, 
if  there  is  a  substantial  conflict  of  evidence  on 
the  point,  the  conclusion  of  that  court  must 
stand  on  appeal. 

3.  Evidence— Presumptions. 

The  presumptions  raised  by  Code  Civ.  Proc. 
$  1903,  subd.  15,  that  an  ofiicial  duty  has  been 
regularly  performed,  and  by  subdivision  23  that 
a  writing  is  truly  dated,  while  disputable,  are 
in  themselves  evidence,  and  will  support  a  find- 
ing made  in  accordance  with  them,  though  there 
be  evidence  to  the  contrary. 

I  Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  20,  Evidence,  §§  105,  109.] 

4.  Cbiminat.  Law — Confessions— Voltjntabt 
Chabacteb. 

A  confession,  to  be  admissible,  must  be 
free  and  voluntary ;  that  Is,  it  must  not  be  ob- 
tained by  any  sort  of  threats  or  violence,  nor 
by  any  direct  or  implied  promises,  however 
slight,  nor  by  the  exertion  of  any  improper  infiu- 
ence. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  14,  Criminal  Law,  $f  1175-1184.] 

5.  Same  —  Determination    of   Question    or 
Admissibilitt. 

Whether  a  confession  is  free  and  voluntary 
is  a  preliminary  question  addressed  to  the  trial 
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coart,  and  a  consMeraMe  measnre  of  discredon 
must  be  allowed  that  coart  in  determining  it. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  14,  Criminal  Law,  {{  121»-1221.] 

6.  Same. 

Defendant,  on  being  brought  before  the  po< 
lice  captain,  was  asked  if  he  nad  beard  of  the 
confession  of  his  alleged  accomplice,  to  which 
be  replied  that  he  had,  and  the  police  captain 
read  the  same  to  him.  Defendant  stated  that 
parts  of  it  were  not  true,  and  specified  an  en- 
tirely unimportant  detail.  The  police  captain 
then  brought  In  the  accomplice,  and  reread  the 
confession  in  the  presence  of  both.  Defendant 
stated  that  he  preferred  to  consult  a  lawyer  be- 
fore making  any  statement.  To  this  the  police 
officers  made  no  reply,  and  did  not  send  for  an 
attorney.  The  police  captain  tnmed  to  the  ac- 
complice and  said,  "Is  this  true?"  to  which  he 
replied,  "Yes,"  and,  looking  at  defendant,  said, 
"You  know  it  is  true."  Defendant  hesitated, 
but  finally  admitted  that  it  was  true,  and  at 
the  police  captain's  suggestion  signed  his  name 
to  a  statement  that  the  confession  was  true. 
While  defendant  had,  up  to  that  time,  been  kept 
in  close  confinement,  he  had  been  placed  alone 
at  his  own  request,  and  had  not  been  subjected 
to  any  indignity  or  unkind  treatment.  He  had 
been  allowed  to  communicate  with  his  wife,  and 
would,  if  he  had  desired,  have  been  allowed  to 
see  counsel.  Held,  that  the  confession  was  prop- 
erly admitted. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  14,  Criminal  Law,  Si  1163-1174,  1203- 
1206.] 

7.  Saue— CoBBOBosATion— Admissibilitt   of 
Evidence. 

On  a  trial  for  murder,  evidence  to  show  that 
shortly  after  the  murder  defendant  and  his  ac- 
com])lice  had  purchased  various  articles  was  ad- 
missible, where  all  the  items  proved  correspond- 
ed more  or  less  closely  with  the  amounts  which, 
according  to  the  confession  of  defendant's  ao 
complice,  assented  to  by  him,  had  i)een  paid  by 
them  out  of  the  money  taken  by  them,  as  tend- 
ing to  corroborate  the  confession  in  tliat  partic- 
ular, irrespective  of  whether,  before  evidence  of 
the  possession  of  money  can  be  admitted,  a 
foundation  must  be  made  by  showing  that  prior 
to  the  offense  defendant  was  without  funds. 

[Ed.  Note. — ^For  cases  in  point,  see  Cent.  Dig. 
vol.  14,  Criminal  Law,  {|  1124r-1138,  1222- 
1226.] 

In  Bank.  Appeal  from  Superior  Court, 
City  and  County  of  San  Francisco;  Carroll 
Cook,  Judge. 

John  Slemsen  was  convicted  of  murder  In 
the  first  degree,  and,  from  the  judgment  of 
death  pronounced  on  the  Terdlct  and  an  order 
denying  a  new  trial,  be  appeals.    AfSrmed. 

A.  P.  Wheelan  and  J.  J.  Greeley,  for  appel- 
lant. U.  S.  Webb,  Atty.  Gen.,  J.  Charles 
Jones,  Deputy  Atty.  Gen.,  and  William  H. 
Langdon,  Dlst  Atty.,  for  the  People. 

SLOSS,  J.  Jolm  Siemsen  and  Louis  Dab- 
ner  were,  by  Information  filed  In  the  superior 
court  of  the  city  and  county  of  San  Francis- 
co, charged  with  tbe  murder  of  H.  Munekata. 
Upon  a  separate  trial,  Siemsen  was  found 
guilty  of  murder  In  tbe  first  degree,  and  he 
appeals  from  the  Judgment  of  death  pro- 
nounced pursuant  to  tbe  verdict,  and  from 
an  order  denying  bis  motion  for  a  new  trial. 

1.  Upon  being  arraigned,  the  defendant 
moved  to  set  aside  the  Information.  His  mo- 
tion was  denied,  and  this  ruling  is  now  as- 
signed as  error.    Tbe  ground  of  motion  was 


that  before  tbe  filing  of  the  Information  tbe 
defendant  bad  not  been  legally  committed  br 
a  magistrate,  or,  more  specifically  stated, 
that  the  information  was  filed  "before  any 
commitment,  deposition,  or  other  record  show- 
Ing  that  said  defendant  bad  a  preliminary 
examination  bad  been  returned  or  filed,  and 
that  no  order  of  commitment  was  Indorsed  up- 
on an  alleged  paper  purporting  to  be  a  com- 
plaint" Section  809  of  the  Penal  Code  pro- 
vides for  the  filing  of  an  information  within 
30  days  after  a  defendant  "has  been  exam- 
ined and  committed,  as  provided  In  section 
8T2  of  this  Code."  Section  872  directs  that 
"If  it  appears  from  tbe  examination  that  a 
public  offense  has  been  committed,  and  there 
is  sufficient  cause  to  believe  the  defendant 
guilty  thereof,  tbe  magistrate  must  make  or 
indorse  on  tbe  complaint  an  order,  signed  by 
him,"  holding  the  accused  to  answer  tbe 
charge.  It  seems  to  be  settled  by  tbe  deci- 
sions of  this  court  that  tbe  making  of  such 
order,  signed  by  the  magistrate,  Is  a  prerequi- 
site to  the  valid  filing  of  an  information.  Ex 
parte  Branigan,  19  Cal.  183 ;  People  y.  Wil- 
son, 93  Cal.  377,  28  Pac.  1061.  In  so  far  as 
the  section  "provides  that  the  order  shall  be 
indorsed  upon  the  deposition,  the  statute  may 
be  regarded  as  directory;  but  it  Is  essential 
that  it  should  be  reduced  to  writing,  and  en- 
tered either  upon  the  official  docket  of  the 
magistrate  or  upon  the  complaint  or  deposi- 
tions." People  V.  Wilson,  snpra.  See,  also. 
People  V.  Wallace,  94  CaL  497,  29  Pac.  950. 
It  appears  that  the  Information  was  filed  on 
the  3d  day  of  December,  1906.  The  t-om- 
plaint  which  formed  the  basis  of  the  pre- 
liminary examination  was  produced  at  tbe 
hearing  of  tbe  motion  to  set  aside  the  Infor- 
mation. Indorsed  upon  this  complaint  was  a 
written  order,  signed  by  the  magistrate,  hold- 
ing the  defendants  to  answer.  This  order 
was,  on  Its  face,  In  full  compliance  with  sec- 
tion 872,  and  bore  date  of  the  Ist  day  of  De- 
cember, 1900,  two  days  prior  to  the  filing  of 
tbe  information.  To  overthrow  the  apparent 
regularity  of  the  proceedings,  the  defendant 
called  as  a  witness  bis  counsel,  J.  J.  Greeley, 
who  testified  that  the  Information  had  been 
filed  in  tbe  superior  court  at  about  five  min- 
utes before  10  o'clock,  on  the  morning  of  De- 
cember 3d,  and  that  at  that  time  the  "com- 
mitment," or  order  holding  the  defendant  to 
answer,  had  not  been  signed;  that  he  had 
seen  the  complaint  in  tbe  police  court  at 
about  10:30  o'clo<±  on  the  same  morning; 
and  that  tbe  signature  of  tbe  magistrate  bad 
not  then  been  affixed  to  It.  E.  P.  Shortall,  a 
police  judge,  who  had  presided  over  the  pre- 
liminary examination,  testified  that  he  bad 
no  Independent  recollection  of  tbe  time  when 
he  signed  the  order,  but  thought  he  had  sign- 
ed it  on  the  afternoon  of  December  Ist  "The 
only  thing  that  calls  it  to  my  memory  la  the 
date  on  It."  Whether  the  order  holding  de- 
fendant to  answer  was  signed  before  or  after 
tbe  filing  of  the  Information  was  a  question  of 
fact  to  be  determined  by  tbe  trial  court;  and, 
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If  there  was  a  sabstantlal  conflict  of  evidence 
on  the  point,  the  conclusion  of  that  court 
must  stand  here.  We  think  there  was  such  a 
conflict  It  is  true  that  the  teetUnony  of  Mr. 
Greeley  was  positive,  while  Judge  Shortall 
expressed  only  a  belief  that  he  had  signed  the 
jwper  on  December  1st,  and  based  this  be- 
lief on  the  fact  that  it  bore  that  date.  But 
the  court,  In  determining  whether  or  not  to 
accept  Mr.  Greeley's  testimony,  had  a  right 
to  consider  the  presumptions  raised  by  law. 
One  of  these  is  that  "official  duty  has  been 
regularly  performed" ;  another  that  "a  writ- 
ing is  truly  dated."  Code  Civ.  Proc.  t  1963, 
subds.  15,  23.  These  presumptions,  while 
disputable,  are  in  themselves  evidence  (Code 
Civ.  Proc.  I  2061,  subd.  2;  People  v.  MUner, 
122  Cal.  171,  54  Paa  833 ;  Sarraille  v.  Cal- 
mon,  142  Cal.  651.  76  Pac.  497;  Adams  v. 
Hopltins,  144  Cal.  19,  77  Pac.  712;  Moore  v. 
Gould  [Cal.]  91  Pac.  616),  and  will  support  a 
flnding.  made  in  accordance  with  them,  even 
though  there  be  evidence  to  the  contrary.  It 
was  for  the  trial  Judge  to  determine  wheth- 
er Mr.  Greeley's  testimony  was  sufBclently 
convincing  to  overcome  the  presumptions  (a) 
that  the  district  attorney  had  properly  per- 
formed his  duty  by  withholding  the  filing 
of  an  information  until  after  an  order  was 
signed  by  the  magistrate;  and  (b)  that  the 
order  dated  the  1st  day  of  December  had 
been  signed  on  that  day. 

2.  The  prosecution  offered  evidence  tending 
to  show  the  following  state  of  facts:  M. 
Munekata  was  the  manager  and  A.  Sasaikl  the 
cashier  of  the  Kimmon  Ginko  Bank,  located 
at  1588  O'Farrell  street,  in  the  city  of  San 
Francisco.  The  banking  premises  contained 
a  private  room,  separated  from  the  main  busi- 
ness office  of  the  bank  by  a  partition  of  wood 
and  glass.  On  October  2,  1906,  Slemsen  en- 
tered the  bank,  made  some  inquiries  of  the 
cashier  In  the  mala  office,  and  visited  the 
manager  Munekata  In  the  private  office.  At 
a  few  minutes  before  noon  on  the  3d  of  Oc- 
tober all  of  the  employes  and  officers  of  the 
t>ank,  with  the  exception  of  Munekata  and 
Sasaki,  went  out  for  lunch,  leaving  Munekata 
In  the  private  office,  and  Sasaki  In  the  busi- 
ness office.  About  $2,000  In  gold  and  several 
hundred  dollars  in  silver  were  piled  in  boxes 
on  a  table  beside  the  bank  counter.  At  about 
half-past  12  one  of  the  clerks  returned  and 
found  Munekata  and  Sasaki  unconscious  and 
covered  with  blood.  All  of  the  money,  with 
the  exception  of  a  few  cents,  had  disappear- 
ed. On  the  floor  was  a  piece  of  gas  pipe 
wrapped  In  paper.  Slemsen  and  Dabner  had 
been  seen  coming  out  of  the  bank  at  about 
6  or  10  minutes  past  12  o'clock.  The  injured 
men  were  removed  to  the  emergency  hospital, 
where  Munekata  died  within  two  hours.  He 
bad  sustained  an  extensive  fracture  of  the 
skull,  which,  with  the  resultant  hemorrhage 
of  the  brain,  was  the  cause  of  his  death. 
Sasaki's  skull  was  also  fractured,  but  he 
finally  recovered,  and  was  a  witness  at  the 
triaL    The  Injuries  were  such  as  might  have 
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I>een  caused  by  the  piece  of  pipe  found  on 
the  fioor.  They  could  not  have  been  self-in- 
fiicted.  Slemsen  was  arrested  on  Novemt>er 
3d,  and  taken  to  the  O'Farrell  street  police 
station,  where  his  name  was  placed  on  the 
"detinue  book,"  so-called.  He  was  placed  in 
a  cell,  but  no  charge  was  made  against  him. 
On  the  following  day  he  was  taken  to  the 
Bush  street  police  station,  and  placed  In  a 
cell  with  a  guard  outside  to  watch  him.  At 
his  own  request,  be  was  confined  alona  TbB 
public  was  not  permitted  to  visit  him,  and 
the  police  captain  In  charge  of  the  station 
testified  that,  it  an  eftort  had  been  made,  be 
would  not  have  allowed  anyone  to  communi- 
cate with  him.  "At  no  time,"  says  this  wit- 
ness, "did  he  make  a  request  for  an  attorney 
to  be  sent  for.  If  he  had  asked  for  a  lawyer, 
I  certainly  would  have  compiled  with  his  re- 
quest" He  was  not  threatened  or  abused  in 
any  way,  in  fact  as  stated  by  the  same  wltr 
ness,  he  was  shown  more  consideration  than 
"an  ordinary  prisoner."  He  was  allowed  to 
communicate  with  his  wife  by  telephone. 

On  the  day  of  the  alleged  confession  Police 
Captain  Duke  sent  for  Slemsen.  The  chief 
of  police  and  a  detective  were  present  Gapt 
Duke  said:  "Slemsen,  I  suppose  you  have 
heard  the  t>oys  outside  celling  out  'Extra 
papers!  All  about  the  confession  of  Dal>- 
ner' ";  and  he  said:  "Tes;  I  liave  heard  it" 
Prior  to  that  time  Slemsen  had  reused  to 
make  any  statement  unless  he  received  a 
promise  that  he  would  not  be  hanged,  and 
the  police  officers  bad  refused  to  make  any 
promise  whatever.  The  alleged  confession  of 
Dabner  had  been  reduced  to  writing  and 
Duke  read  it  to  Slemsen.  Slemsen  stated 
that  parts  of  it  were  not  true,  and,  on  being 
asked  what  parts  were  not  correct  specified 
an  entirely  unimportant  detail.  Duke  then 
brought  the  codefendant  Dabner  and  his  fath- 
er into  the  room  and  reread  the  confession  in 
the  presence  of  both  defendants.  Siemsen 
stated  that  he  preferred  to  consult  a  lawyer 
before  making  any  statement  The  police  offi- 
cers made  no  reply  to  this,  and  did  not  send 
for  an  attorney.  Duke  turned  to  Dabner  and 
said,  "Dabner,  is  this  true?"  and  Dabner  said, 
"Xes;  it  is  true";  and,  looking  at  Slemsen, 
he  said :  "Jack,  you  know  it  is  true."  Siem- 
sen hesitated  for  a  few  seconds,  and  finally 
said,  "Well,  that  is  the  goods,  that  is  true,"  or 
words  to  tliat  effect  and  shook  bands  with 
the  chief  of  police  and  with  Duke,  and  there- 
upon, at  Duke's  suggestion,  signed  his  name 
"John  Siemsen"  to  the  statement  under  the 
words,  "This  statement  is  correct  through- 
out," which  Duke  had  first  written.  Capt 
Duke  testified  that  he  did  not  hold  out  any  in- 
ducement to  Slemsen  with  reference  to  what 
he  might  state  and  made  no  promise  of  leni- 
ency, and  made  no  threats,  used  no  force, 
and  did  not  put  him  in  any  fear.  Chief  of 
Police  Dinan  gave  substantially  the  same  tes- 
timony as  Capt  Duke.  He  also  testified  that 
after  the  signing  of  the  confession,  newspaper 
men  were  admitted,  and  that  in  their  pres- 
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ence  Siemsen  stated  that  the  confession  was 
true,  and  that  It  was  free  and  voluntary. 
Upon  this  showing,  the  confession  was  ad- 
mitted In  evidence  over  defendant's  objection. 
It  was  In  substance  as  follows :  That  on  the 
morning  of  October  3d  Siemsen  and  Dabner 
left  their  home  together,  having  planned  on 
the  preceding  day  to  rob  the  Japanese  bank. 
They  waited  around  the  bank  until  they  saw 
the  clerks  go  away,  and  then  went  In.  Siem- 
sen  stopped  at  the  main  or  front  office,  and 
told  the  Japanese  there  (Sasaki)  that  be 
wanted  to  see  the  manager.  Siemsen  and 
Dabner  went  back  to  the  manager's  office, 
and  Siemsen  struck  the  manager  over  the 
head  with  a  gas  pipe  which  Dabner  bad 
wrapped  up  in  a  piece  of  paper.  Then  Dab- 
ner, following  out  the  plan  theretofore  agreed 
on  by  Siemsen  and  himself,  called  the  other 
Japanese  back  to  the  rear  office.  When  he 
came  back  Siemsen  struck  him  over  the  head 
several  times,  and  he  fell.  He  then  started 
to  get  up  and  Dabner  struck  bim  on  the  head 
with  the  pipe  and  be  fell  again.  The  defend- 
ants went  through  the  till  and  got  about 
$2,200,  partly  In  silver  and  partly  in  gold, 
which  they  put  in  a  band  satchel.  They  then 
went  to  a  place  where  they  bad  left  a  horse 
and  buggy  in  waiting  and  drove  to  the  stable 
where  they  kept  the  borse  and  buggy.  The 
satchel  containing  the  money  was  concealed 
in  a  sack  of  oats.  In  the  evening  Dabner 
took  it  to  the  room  occupied  by  Siemsen  and 
himself,  and  counted  it.  They  subsequently 
spent  various  sums  of  this  money  for  clothing 
and  Jewelry;  the  expenditures  being  stated 
by  Dabner  in  detail.  The  objection  to  the  ad- 
mission of  this  confession,  and  of  the  state- 
ments of  Siemsen  regarding  it,  was  put  upon 
the  ground  that  the  prosecution  had  failed  to 
establish  that  the  confession  was  free  and 
voluntary  on  Slemsen's  part,  and  that,  on  the 
contrary,  the  preliminary  proof  showed  that 
it  was  made  under  duress.  The  objection 
was  overruled  and  appellant  excepted. 

Upon  the  preliminary  showing,  which  we 
have  set  forth  with  some  fullness,  it  cannot 
be  said  as  matter  of  law  that  the  trial  court 
erred  in  admitting  in  evidence  the  confession 
of  Dabner,  together  with  the  statements  of 
Siemsen  regarding  it.  Undoubtedly  the  rule 
is  elementary,  even  In  the  absence  of  consti- 
tutional provisions  protecting  persons  accused 
of  crime,  that  "a  confession,  in  order  to  be 
admissible,  must  be  free  and  voluntary ;  that 
Is,  must  not  be  extracted  by  any  sort  of 
threats  or  violence,  nor  obtained  by  any  direct 
or  implied  promises,  however  slight,  nor  by 
the  exertion  of  any  Improper  Influence."  S 
Russell  on  Crimes  (6th  Ed.)  478.  As  was  said 
by  this  court  in  People  v.  Miller,  135  Cal.  69, 
67  Pac.  13:  "Before  any  confession  of  a  de- 
fendant can  be  offered  In  evidence,  it  must  be 
shown  by  the  prosecution  that  it  was  volun- 
tary, and  made  without  any  previous  induce- 
ment or  by  reason  of  any  Intimidation  or 
threat."  The  slightest  pressure,  whether  by 
way  of  inducement  to  confess,  or  threat  if 


confession  is  withheld,  is  sufficient  to  require 
the  exclusion  of  the  confession.  Thus  the 
confession  is  not  admissible,  if  made  in  re- 
si)onse  to  a  statement  by  one  In  authority  to 
the  prisoner  that  "it  will  be  better  for  him" 
to  make  a  full  disclosure  (People  v.  Barric, 
49  Cal.  343),  or  to  tell  all  he  knows  (People  v. 
Thompson,  84  Cal.  598,  24  Pac.  3S4),  or  if  call- 
ed forth  by  a  statement  of  the  sheriff  that  he 
would  do  all  he  could  for  the  prisoner  (People 
v.  Gonzales,  136  Cal.  606,  69  Pac.  487).  But 
whether  a  confession  is  free  and  voluntary 
is  a  preliminary  question  addressed  to  the 
trial  court  and  to  be  determined  by  it  (People 
V.  Miller,  supra),  and  a  considerable  measure 
of  discretion  must  be  allowed  that  court  in 
determining  It.  "The  admissibility  of  such 
evidence  so  largely  depends  upon  the  special 
circumstances  connected  with  the  confession 
that  it  is  difficult.  If  not  Impossible,  to  formu- 
late a  rule  that  will  comprehend  all  cases. 
As  the  question  is  necessarily  addressed,  in 
the  first  instance,  to  the  Judge,  and  since  his 
discretion  must  be  controlled  by  all  the  at- 
tendant circumstances,  the  courts  have  wisely 
forborne  to  mark  with  absolute  precision  the 
limits  of  admission  and  exclusion."  Hopt  v. 
Utah,  110  U.  S.  574,  583,  4  Sup.  Ct  202,  207,  28 
I/.  Ed.  2C2. 

The  testimony  above  recited  shows  on  tbe 
part  of  the  officers  no  express  utterance 
amounting  to  either  a  threat  or  an  induce- 
ment. The  claim  is  that  Siemsen  was  placed 
in  circumstances  which  necessarily  operated 
to  take  from  his  actions  the  free  and  volun- 
tary character  which  is  required  by  the  rule 
under  consideration.  Those  circumstances 
are  that  he  was  in  custody,  charged,  or  to  be 
charged,  with  a  serious  crime,  and  that  he 
was  made  aware  that  his  co-suspect  had  made 
a  confession  implicating  him.  It  is  establish- 
ed law  that  the  mere  fact  that  the  confession 
was  made  to  a  police  officer,  while  the  accused 
was  under  arrest,  does  not  necessarily  render 
the  confession  involuntary.  Ilopt  v.  Utab, 
supra ;  Bram  v.  United  States,  1(58  U.  S.  532, 
18  Sup.  Ct.  183,  42  Ia  Ed.  568;  People  v.  De- 
vine,  40  Cal.  46 ;  Peoijle  v.  Miller,  supra ;  Peo- 
ple V.  Walker,  140  Cal.  156,  73  Pac.  831.  Nor 
do  we  think  the  mere  fact  that  the  accused 
was  informed,  in  the  presence  of  his  alleged 
accomplice,  that  the  latter  had  confessed,  re- 
quires the  holding  that  the  ensuing  confession 
of  this  defendant  was  involuntary.  It  does 
not  appear  that  he  was,  in  any  way,  made  to 
believe  that  his  situation  would  be  better  If 
he  confessed,  or  that  it  would  be  worse  If  be 
declined  to  speak.  It  may  well  be  that  a 
suspect,  informed  that  a  co-suspect  has  con- 
fessed, may  feel  impelled  to  speak  for  fear 
that  silence  on  his  part  would  give  rise  to  in- 
ferences against  him.  Such  fear  might  well 
be  enough  to  take  away  from  his  resulting 
confession  the  voluntary  character  requisite 
to  its  admissibility.  But  it  is  also  possible 
that  he  may  fully  understand  that  he  is  not 
called  upon  to  say  anything  and  that  his  si- 
lence could  not  be  used  against  him.    Here, 
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as  was  stated  by  the  police  officers,  the  de- 
fendant, apparently  knowing  his  rights,  de- 
clined to  say  anything  without  first  consulting 
counsel.  Subsequently,  without  any  pressure 
or  suasion,  other  than  a  second  reading  of 
Dabner's  confession,  having  been  brought  to 
bear  on  him,  he  decided  to  admit  the  truth 
of  Dabner's  statement.  It  cannot  be  said 
that  the  trial  court  was  not  Justified  in  find- 
ing that  this  decision  on  SIcmsen's  part  was 
voluntary,  uninfluenced  by  either  fear  or  hope 
Induced  by  word  or  act  of  any  of  the  offlcers. 
While  the  defendant  had,  up  to  that  time, 
been  kept  In  close  confinement,  he  had  been 
placed  alone  at  his  own  request,  and  had  not 
been  subjected  to  any  Indignity  or  unkind 
treatment.  He  had  been  allowed  to  com- 
municate with  his  wife,  and  would,  If  he  had 
desired,  have  been  allowed  to  see  counsel.  In 
this  respect  the  case  differs  essentially  from 
the  Sweat  Box  Case,  80  Miss.  592,  32  South. 
»,  92  Am.  SL  Rep.  607,  and  State  v.  McCullum, 
18  Wash.  394,  51  Pac.  1W4,  relied  on  by  ap- 
pellant. In  each  of  these  cases  it  was  held 
that  a  confession  Induced  by  means  of  keeping 
the  prisoner  in  a  dark  cell,  or  "sweat  box," 
under  circumstances  leading  him  to  believe 
that  he  would  be  kept  there  until  he  did  con- 
fess, could  not  be  used  against  him.  The 
fact  that  Slemsen  was  confronted  with  Dab- 
ner  and  made  to  listen  in  Dabner's  presence 
to  the  latter's  confession  Is  not  of  Itself  suf- 
ficient to  establish  the  Involuntary  character 
of  the  appellant's  admission  of  the  truth  of 
that  confession.  In  Bram  v.  United  States, 
1C8  U.  S.  532, 18  Sup.  Ct.  183, 42  L.  Ed.  508,  the 
Supreme  Court  of  the  United  States  exhaus- 
tively reviewed  the  authorities  on  the  general 
subject  of  the  admissibility  of  extrajudicial 
confessions  by  persons  accused  of  crime.  In 
the  opinion  In  that  case  there  are  some  expreg- 
slons  Indicating  that  a  coufessiou  made  uy  a 
prisoner  Immediately  upon  a  statement  by  a 
police  officer  to  the  effect  that  an  alleged  wit- 
ness had  seen  him  commit  the  crime  Is  not 
voluntary.  But  the  facts  of  that  case  were 
very  different  from  those  here  presented.  It 
appeared  that  the  police  ofllcer  had  stripped 
the  accused  of  his  clothing,  and  had  said  to 
him:  "If  you  had  an  accomplice,  say  so. 
Do  not  have  tlie  blame  of  the  crime  on  your 
ovra  shoulders."  That  these  circumstances 
were  inconsistent  with  the  exercise  by  the 
prisoner  of  a  free  will,  uninfluenced  by  threat 
or  promise,  may  well  be.  The  situation  is  not 
the  same,  however,  where  the  prisoner  is 
treated  with  all  the  consideration  shown  to 
any  prisoner,  where  no  word  is  said  to  urge 
him  to  confess,  where  by  his  own  declaration 
he  indicates  clearly  his  appreciation  of  the 
fact  that  he  is  not  required  to  speak,  where 
he  has  knowledge  of  his  codefendaut's  confes- 
sion before  he  is  told  of  it  by  the  police  of- 
ficers, and  where  he  has,  in  effect,  adopted 
that  confession  and  admitted  its  truth  in  all 
material  respects  before  being  confronted  with 
the  codefendant,  and  before  making  any  re- 
quest to  be  allowed  to  see  couuseL    The  fact 


tliat  Slemsen  said  he  preferred  to  consult  a 
lawyer  before  making  a  statement,  and  that 
the  police  oflicers  continued  the  Interview 
without  giving  him  an  opportunity  to  obtain 
legal  advice,  would.  If  there  had  been  no  con- 
fession up  to  this  point,  undoubtedly  be  a 
circumstance  entitled  to  considerable  weight 
in  determining  whether  or  not  the  police  of- 
ficers were  withholding  such  advice  from  him 
as  a  means  of  inducing  him,  through  fear,  to 
assent  to  Dabner's  confession.  On  the  show- 
ing here  made,  however,  there  was  clearly 
ample  ground  for  the  court  to  conclude  that 
Siemsen's  confession  was  the  "spontaneous 
suggestion  of  the  defendant's  own  mind,  un- 
moved and  uninfluenced  by  any  Inducement, 
promise,  threat,  or  menace  by  the  officer  to 
obtain  it."  People  v.  Bamirez,  56  Cal.  536,  38 
Am.  Rep.  73. 

3.  After  the  introduction  in  evidence  of 
Dabner's  confession,  assented  to  by  Siemsen, 
the  people  offered  the  testimony  of  several 
witnesses  to  the  effect  that  shortly  after  the 
alleged  robbery  and  murder  Siemsen  and 
Dabner  had  purchased  various  articles  of 
Jewelry  and  clothing,  and  had  paid  cash  fot 
the  same.  The  sums  so  shown  to  have  been 
expended  amounted  to  more  than  $1,000.  In 
several  instances  this  testimony  was  objected 
to  on  the  ground  that  it  had  not  been  shown 
that  the  defendant  was,  prior  to  the  alleged 
robbery,  without  means  to  make  these  pur- 
chases. That  the  sudden  possession  of  money, 
immediately  after  the  commission  of  a  lar- 
ceny, by  one  who  had  before  that  been  im- 
pecunious, Is  admissible  as  a  circumstance  in 
the  case  (People  v.  Kelly,  132  Cal.  430,  64  Pac. 
503),  is  not  disputed.  Nor  is  it  questioned 
that  the  same  rule  is  applicable  here,  where, 
although  the  charge  does  not  embrace  lar- 
ceny, the  proof  tends  to  show  that.  In  the 
course  of  committing  the  crime  under  investl- 
gatiuu,  money  was  taken  by  the  person  or  per- 
sons guilty  of  the  main  crime  charged.  It  is 
urged,  however,  that  before  evidence  of  the 
possession  of  money  by  the  defendant  cau  be 
admitted  a  foundation  must  be  laid  by  show- 
ing that  such  defendant  was  impecunious  t>e- 
fore  the  commission  of  the  alleged  crime.  It 
may  be  questioned  whether  this  objection  goes 
to  the  admissibility,  or  merely  to  the  weight, 
of  the  evidence.  This  need  not  be  decided 
here,  however,  since  the  evidence  was  clearly 
admissible  upon  another  ground.  All  of  the 
items  of  expenditure  proven  over  defendant's 
objection  corresponded,  more  or  less  closely, 
with  the  amounts  which,  according  to  the 
confession,  had  been  paid  by  the  defendants 
out  of  money  taken  by  them  from  the  bank. 
The  evidence  in  question  was  relevant  and 
proper  for  the  purpose  of  corroborating  the 
confession  in  this  particular. 

4.  It  Is  urged  that  the  district  attorney  was 
guilty  of  misconduct,  in  that.  In  the  course  of 
his  opening  statement  to  the  Jury,  he  referred 
to  the  confession  of  Dabner  and  stated  its 
purport.  In  view  of  our  conclusion,  above  es- 
pressed,  that  the  confession  itself  was  proper- 
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ly  admitted  as  against  the  appellant,  It  was, 
of  course,  not  Improper  for  the  prosecuting 
officer  to  state  that  he  would  prove  It 

No  other  x>olnt  Is  made,  and  we  see  no  rea- 
son for  disturbing  the  verdict 

The  judgment  and  order  appealed  from  are 
affirmed. 

We  concur:  BBATTT,  O.  J.;  SHAW,  J.; 
ANGELLOTTI,  J.;  LOEIGAN,  J.;  HEN- 
SHAW,  J. 

in  Cal.  4« 

ZIHN  ▼.  ZIHN  et  al.     (8.  F.  4,624.) 
(Supreme  Court  of  California.    April  27,  1908.) 

1.  Deeds  —  Evidence  —  Pbesduptions  —  De- 

LIVEBY. 

Where  a  deed  is  in  possession  of  the  gran- 
tee, the  presumption  is  tnat  it  was  delivered. 

[E5d.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  16,  Deeds,  {  577.] 

2.  SiJfB— BuBDEN  or  Pboof. 

In  an  action  to  annul  a  deed  of  gift  to  land, 
the  burden  is  on  plaintiff  to  rebut  a  presumption 
that  the  deed  was  delivered. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  16,  Deeds,  {§  574,  576.] 

8.  Appeai.  —  Review  —  FiNDiHas    of    Tbiai. 

CouBT— Conclusiveness. 

In  an  action  to  annul  a  deed  of  gift,  the 
question  of  delivery  is  one  of  fact  for  the  trial 
court,  and,  where  the  evidence  is  conflicting,  the 
finding  of  the  trial  court  is  conclusive. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  8,  Appeal  and  Error,  {§  398»-3989.] 

4.  Deeds  —  Validity  —  Confidential  Rela- 
tions OF  Pabties — Peesumption  of  Fbaud. 
The  presumption  of  fraud  arising  from  con- 
fidential relations  l)etween  the  parties  to  a  deed 
of  gift  goes  no  further  than  to  throw  upon  the 
grantee  the  burden  of  showing  that  the  gift  was 
made  freely  and  voluntarily,  with  full  knowledge 
of  all  the  facts,  and  with  perfect  understanding 
of  the  effect  of  the  transfer. 
6.  Appeal— Review— Habulebs  Ebbob, 

The  erroneous  admission  of  evidence  is 
hai-mleas,  where  the  subject-matter  of  the  evi- 
dence has  been  fully  covered  by  other  testimony 
in  the  case. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  SI  4161-4170.] 

In  Bank.  Appeal  from  Superior  Court, 
City  and  County  of  San  Francisco;  J.  H. 
Seawell,  Judge. 

Action  by  Andreas  Zlhn  against  Clara  O. 
Zibn  and  others.  Judgment  for  defendants, 
and  from  an  order  denying  a  new  trial  plain- 
tiff appeals.    Affirmed. 

Charles  G.  Nagle,  for  appellant  Edwin  L. 
Forster  and  William  H.  Cobb,  for  respond- 
ent& 

ANGELLOTTI,  J.  This  Is  an  action  to  ob- 
tain a  decree  adjudging  that  the  plaintiff  is 
the  owner  of  a  lot  of  land,  43  by  about  150 
feet,  on  Twelfth  street  In  the  city  and  coun- 
ty of  San  Francisco,  and  annulling  a  deed  of 
gift  of  the  same,  purporting  to  have  been  exe- 
cuted by  plaintiff  to  his  three  unmarried 
daughters,  defendants  herein.  Judgment 
went  for  defendants,  decreeing  them  to  be  the 
owners  In  tee  of  said  property,  subject  to  a 


life  estate  In  plaintiff  therein,  and  plaintiff 
appeals  from  an  order  denying  his  motion  for 
a  new  trial. 

The  complaint  proceeds  upon  the  theory  that 
the  deed  of  gift  was  never  delivered  by  plain- 
tiff to  the  daughters  as  a  conveyance  to  them 
of  the  property  described  therein,  but  was 
simply  given  by  him  into  their  possession  to 
be  kept  for  him  among  his  other  papers,  and 
not  recorded,  until  such  time  as  be  was  ready 
to  deliver  it  to  them,  they  promising  to  so 
dispose  of  and  keep  It,  and  be,  by  reason  of 
his  trust  and  confidence  In  them,  relying  on 
their  promise  to  do  so.  It  contains  allega- 
tions of  the  confidential  relations  ezistlng  be- 
tween plaintiff  and  bis  unmarried  daughters, 
and  the  reasons  why  he  was  Induced  to  sign 
and  acknowledge  the  deed  and  give  it  to  them 
for  safe-keeping;  but  these  allegations  all  ap- 
parently go  to  the  ultimate  fact  alleged  that 
there  was  no  valid  delivery  of  the  deed,  and 
not  to  the  proposition  that  there  was  an  exe- 
cuted conveyance  Induced  by  fraud  or  undue 
Influence. 

The  trial  court  found  that  on  the  4th  day 
of  January,  1002,  the  plaintiff  "made,  exe- 
cuted, and  delivered  to  the  defendants  Clara 
G.  Zlhn,  Emma  A.  ZIbn,  and  Elizabeth  D. 
Zlhn,  as  grantees,  his  certain  deed  of  con- 
veyance" of  the  property,  "and  that  at  the 
same  time  it  was  understood  and  agreed  by 
and  between  the  parties  thereto  that  the 
plaintiff  should  have  a  life  estate  therein, 
and  that  said  grantees  should  become  the 
owners  In  fee  thereof,  subject  to  plaintiff's 
life  estate  and  right  to  use  and  occupy  the 
same  for  his  life,"  and  further  that  "plaintiff 
unconditionally  delivered  said  deed  to  said 
defendants,  and  It  was  not  merely  delivered 
to  be  placed  among  his  papers  for  safe-keep- 
ing and  not  to  be  recorded,  and  It  was  not 
agreed  that  It  should  be  retui'ned  to  blm 
upon  demand."  These  findings  completely 
negative  the  allegations  of  the  complaint  as 
to  want  of  delivery  of  the  Instrument  and 
plaintiff  Is  forced  to  contend  that  they  do  not 
find  sufficient  support  In  the  evidence  given 
on  the  trial.  There  is  no  warrant  In  the  rec- 
ord for  any  such  claim.  The  deed  was  in  the 
possession  of  the  grantees,  and  therefore  pre- 
sumably had  been  delivered.  Ward  v.  Dough- 
erty, 75  Cal.  240,  17  Pac.  193,  7  Am.  St  Rep. 
151;  McDougall  v.  McDougall,  135  Cal.  319, 
67  Pac.  778.  The  burden  was  on  plaintiff  to 
rebut  this  presumption.  This  the  trial  court 
was  fully  justified  in  holding  he  had  not 
done.  Plaintiff  was  residing  with  his  three 
unmarried  daughters  on  this  property,  which 
had  been  for  a  long  time  the  family  borne. 
His  wife  had  died  a  short  time  before,  and 
the  only  other  heir  was  a  married  daughter, 
who  Is  also  a  defendant  herein,  she  having 
been  granted  an  undivided  interest  in  the 
property  by  the  unmarried  daughters.  He 
was  68  or  69  years  of  age,  possessed  of  other 
property,  and,  so  far  as  appears,  fully  capa- 
ble of  understanding  the  nature  of  a  transac- 
tion of  the  character  under  discussion.    Great 
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affection  had  always  existed  between  him  and 
his  unmarried  daughters,  and  he  was  appar- 
ently desirous  of  so  arranging  the  title  to 
this  property  that  they  wonld  not  be  disturb- 
ed In  their  enjoyment  thereof  after  his  death. 
While  the  daughters  suggested  and  requested 
that  he  make  them  a  gift  of  the  home,  there 
Is  nothing  in  the  record  to  Indicate  any  un- 
due Influence  or  fraud,  or  anything  Inconsist- 
ent with  the  theory  that  all  that  he  did  was 
done  by  him  freely  and  voluntarily  and  for 
the  purpose  of  giving  them  a  valid  claim  to 
the  proi>erty.  He  went  alone  to  the  office  of 
a  notary,  and,  as  alleged  in  the  complaint, 
"having  concluded  to  arrange  said  real  prop- 
erty," "caused  to  be  written"  the  deed  of  gift 
In  question  (a  deed  of  gift  absolute  In  terms 
and  without  reservation),  subscribed  and  ac- 
knowledged the  same,  carried  it  to  his  home, 
explained  it  to  the  grantees  therein  named, 
and  gave  it  into  their  possession.  There  was 
some  little  conflict  between  the  evidence  of 
plaintiff  and  that  of  the  daughters  as  to  what 
was  said  at  that  time,  but  the  testimony  of 
the  daughters  was  clear  to  the  effect  that  he 
gave  it  Into  their  possession  without  making 
any  statement  inconsistent  with  the  theory 
that  he  was  making  a  delivery  of  a  convey- 
ance to  the  grantees  therein  named,  with  the 
Intent  to  vest  In  them  the  title  of  the  prop- 
erty described  therein.  There  was  nothing 
in  the  relation  of  the  parties  or  the  circum- 
stances surrounding  the  transaction  as  dis- 
closed by  the  record  to  force  a  different  con- 
clusion. He  himself  testified  that  he  said: 
"Here  is  the  paper  which  you  have  been 
whining  so  much  about."  Be  also  testified 
that  he  told  them  to  take  It,  keep  it  for  him, 
put  It  among  his  papers,  and  not  record  It 
during  his  lifetime.  But  this  was  expressly 
denied  by  the  grantees.  No  question  in  re- 
gard to  the  matter  arose  until  he  subsequent- 
ly contracted  a  second  marriage  in  the  year 
1904.  He  admitted  in  his  testimony  that  he 
told  his  married  daughter,  when  she  suggest- 
ed that  he  borrow  some  money  for  her  on 
the  property,  that  the  property  was  in  the 
other  daughters'  names.  Immediately  after  bis 
second  marriage,  and  prior  to  any  question 
arlsbig  as  to  the  deed,  and  prior  to  his  dis- 
covery that  It  had  been  recorded,  he  obtained 
from  the  unmarried  daughters  a  written 
promise  and  agreement  that  the  property 
should  be  their  "father's  and  his  wife's  and 
family's  home  during  our  father's  (Andreas 
Zihn's)  whole  lifetime."  The  testimony  quite 
clearly  shows  that  this  writing  was  prepared 
under  his  dictation  and  given  at  his  sugges- 
tion, and  was  wholly  Inconsistent  with  the 
theory  that  the  deed  of  gift  had  not  been  de- 
livered to  the  daughters.  The  question  of  de- 
livery Is  one  of  fact  to  be  determined  by  the 
trial  court,  and,  where  the  evidence  Is  sub- 
stantially conflicting,  the  finding  of  the  trial 
court  is  conclusive.  ' 

It  Is  contended  that,  even  if  the  deed  was 
delivered,  it  should  be  set  aside  on  the  ground 
of  fraud.    As  before  stated,  this  was  not  the 


theory  of  the  complaint,  but  certain  facts  al- 
leged therein  as  to  the  relations  of  the  par- 
ties, some  of  which  were  admitted  by  failure 
to  deny  in  the  answer,  are  relied  on.  This 
being  simply  an  ai)peal  from  an  order  deny- 
ing a  new  trial,  the  only  question  that  can  be 
considered  In  this  connection  is  whether  the 
evidence  was  sufficient  to  support  the  flndings 
made  in  regard  thereto.  The  trial  court 
found  upon  this  question  "that  plaintiff  was 
not  and  is  not  unaccustomed  to  or  Inex- 
Iterienced  in  business;  •  *  •  that  the 
deed  •  •  •  was  not  executed  by  reason 
of  any  statement  made  by  said  defendants,  as 
set  forth  In  his  said  complaint,  nor  was  It 
obtained  by  any  threats,  coercion,  or  fraud, 
but  was  freely  and  voluntarily  given  in  con- 
sideration of  love  and  atCectiou,  and  for  the 
better  maintenance  and  support  of  said  de- 
fendants." Counsel  for  plaintiff  has  not 
pointed  out  In  his  briefs  wherein  the  evidence 
is  insufficient  to  support  these  findings,  ex- 
cept in  so  far  as  he  claims  that  certain  ad- 
mitted facts  and  other  facts  shown  by  evi- 
dence without  conflict  as  to  the  confidential 
relations  of  the  parties  were  sufficient  to 
raise  the  presumption  of  fraud.  Without 
conceding  this,  for  the  purpose  of  the  deci- 
sion, it  may  be  admitted.  The  utmost  effect 
of  such  presumption  would  merely  be  to 
throw  upon  the  donees  the  burden  of  showing 
that  the  gift  was  made  freely  and  voluntarily, 
with  full  knowledge  of  all  the  facts,  and  with 
perfect  understanding  of  the  effect  of  the 
transfer.  Soberanes  v.  Soberanes,  97  Cal.  140, 
31  Fac.  910;  Arellanes  v.  Arellanos  (Oal.) 
90  Pac.  1059.  The  evidence  amply  warranted 
a  conclusion  that  defendants  had  fully  com- 
plied with  this  requirement,  and  that  the 
case  was  one  of  an  absolute  gift,  made  freely 
and  voluntarily  in  the  execution  of  a  purimse 
to  so  dispose  of  the  property,  without  the 
exercise  of  any  fraud  on  the  part  of  the 
grantees.  Considerable  reliance  is  placed  by 
plaintiff  in  this  connection  upon  the  finding 
heretofore  referred  to  that  at  the  time  of 
delivery  of  the  deed  "it  was  understood  and 
agreed  by  and  between  the  parties  thereto 
that  the  plaintiff  should  have  a  life  estate 
therein,  and  that  said  grantees  should  become 
the  owners  in  fee  thereof,  subject  to  plain- 
tlfTs  life  estate  and  right  to  use  and  occupy 
the  same  for  his  life."  This  finding,  which  is 
upon  a  matter  not  specifically  referred  to  in 
any  of  the  pleadings,  does  not  necessarily 
imply  any  lack  of  understanding  upon  the 
part  of  the  donor  as  to  the  effect  of  the  ab- 
solute deed  of  gift,  or  that  the  deed  as  de- 
livered was  not  fully  in  accord  with  the  de- 
sire and  intention  of  the  grantor,  but  is  en- 
tirely consistent  with  the  fact  of  a  separate 
understanding  and  agreement  then  assented 
to  by  the  grantees,  relying  on  which  plaintiff 
was  willing  to  make  and  luiowingly  and  vol- 
untarily made  delivery  of  the  absolute  deed 
of  gift,  with  full  understanding  of  its  legal 
effect.  The  finding  is  apparently  based  upon 
the  testimony   of  plaintiff  that  the  under* 
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standing  was  that  the  place  was  to  be  bis 
borne  as  long  as  he  lived,  and  the  writing  sub- 
sequently executed  by  the  donees  to  the  effect 
that  the  property  should  be  their  "father's 
and  wife's  and  family's  home  during  our  fa- 
ther's •  •  •  whole  lifetime."  Although 
not  material  on  this  appeal,  it  may  be  noted 
that  the  judgment  gives  the  plaintiff  all  that 
he  can  properly  claim  under  such  agreement, 
viz.,  a  life  estate  in  the  property. 

Certain  other  findings  attacked  upon  the 
ground  of  Insufficiency  of  evidence  relate  to 
probative  facts,  and  are  of  such  a  nature 
that  a  finding  In  favor  of  plaintiff  thereon 
could  not  affect  the  clear  and  specific  finding 
of  ultimate  facts  in  favor  of  defendants,  as 
there  would  be  no  necessary  confilct  between 
such  findings.  See  People  v.  McCue,  150  Cal. 
195,  88  Pac.  899.  They  are,  therefore,  imma- 
terial, and  need  not  be  here  considered. 

What  we  have  said  In  regard  to  the  find- 
ing of  the  understanding  and  agreement  at 
the  time  of  the  delivery  of  the  deed  disiwses 
of  another  contention  of  plaintiff,  viz.,  that  If 
the  deed  was  delivered,  untainted  by  fraud, 
nevertheless  It  should  be  set  aside  on  the 
ground  that  it  did  not  express  the  Intentions 
of  the  donor. 

The  only  remaining  contention  of  plaintiff 
relates  to  the  ruling  of  the  trial  court  in  sus- 
taining an  objection  to  a  question  asked  plain- 
tiff, near  the  close  of  bis  direct  examination, 
as  follows:  "And  you  never  intended  to  de- 
liver It  to  them,  you  say?"  The  matter  un- 
der discussion  was  the  question  of  the  de- 
livery of  the  deed  of  gift  by  plaintiff  to  the 
grantees,  and  the  objection  made  was  that  it 
called  for  the  conclusion  of  the  witness.  It 
Is  unnecessary  to  consider  whether  the  ruling 
was  technically  erroneous,  for  certainly  it 
was  not  prejudicial  error.  The  subject-mat- 
ter of  the  inquiry  had  been  fully  covered  by 
the  previous  testimony  of  the  witness,  as  the 
question  itself  indicated,  the  witness  having 
testified  substantially  that  he  gave  the  cus- 
tody of  the  deed  to  hla  daughters  solely  that 
they  might  keep  it  for  him  among  the  family 
papers,  and  he  subsequently  testified  In  effect 
that  he  did  not  want  to  deliver  it,  and  allow- 
ed it  to  go  into  the  possession  of  his  daugh- 
ters In  order  that  they  might  put  It  away 
among  his  private  papers.  It  is  apparent 
tnat  an  additional  statement  by  him  that  he 
never  intended  to  deliver  it  could  not  have 
affected  the  result. 

The  order  denying  a  new  trial  is  affirmed. 

We  concur:  SHAW,  J.;  SLOSS,  J.;  LORI- 
GAN,  J.;   HENSHAW,  J. 


153  Cal.  448 

SCnELIi  V.  GAMBLE  et  al.    (S.  F.  4.716.) 
(Supreme  Court  of  Cnlitornia.    April  29,  1908.) 
1.  Fratidtji.ent     Conveya.nces    —    Invalid 

Transactions— I.NTENT  to  Defraud  Future 

Creditors. 

While  a  deed  of  gift  may  be  void  because 
made  with  intent  to  eunl)it>  the  grantor  to  de- 
fraud future  creditors,  to  bring  a  case  within 


that  rule  the  deed  most  be  fraudulent  In  Its  in- 
ception and  made  with  the  specific  intent  to  de- 
fraud. 

[Ed.  Note. — For  cases  in  point,  see  Ceut.  Dig. 
vol.  24,  Fraudulent  Conveyances,  H  X7S-lSi.] 

2.  Same— BuBDEN  of  Pboof. 

The  burden  of  proving  that  a  conveyance 
was  made  witli  intent  to  defraud  future  cred- 
itors is  upon  the  compiainin);  creditor. 

(Ed.  Note. — For  cases  in  point,  see  Out  Dig. 
vol.  24,  Fraudulent  Conveyances,  |  806.] 

3.  Appeal  —  Review  —  Oonclusivenebs  op 

FiNDINOS  OF  TitlAL  COORT-StATUTOBT  PbO- 

VISIOXS. 

T'nder  Civ.  Code,  §  3442,  providing  that  the 
question  of  fraudulent  latent  in  cases  arising 
under  the  title  relating  to  fraudulent  transfers 
is  one  of  fact  and  not  of  law,  the  decision  of 
the  trial  court  on  an  issue  of  fraudulent  convey- 
anee  is  conclusive  where  the  most  that  an  ap- 
pellant can  establish  is  a  substantial  conflict  m 
the  evidence. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  n,  Api)eal  and  Error,  55  3896-39ia] 

4.  Fraudulent  Co.nvetances  —  Evidence  — 

SfFPIClENCy. 

In  an  action  to  subject  certain  property 
standing  in  the  name  of  a  son  to  the  payment 
of  delits  of  his  father,  on  the  ground  that  part 
of  the  property  was  conveyed  directly  to  the 
son  to  defraud  creditors,  and  the  remaining  por- 
tion was  taken  in  the  son's  name  to  defraud 
creditors,  though  it  was  in  fact  the  property  of 
the  father,  evidence  held  to  sustain  findings  for 
defendants. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  24,  Fraudulent  Conveyances,  §5  892-895.] 

Department  1.  Appeal  from  Superior 
Court,  Contra  Costa  County;  Wm.  S.  Wells, 
Judge. 

Action  by  George  W.  Schell  against  A.  W. 
Gamble  and  auotlier.  From  a  judgment  for 
defendants,  plaintiff  appeals.    Affirmed. 

D.  W.  Bui-chard  and  R.  H.  Latimer,  for  ap- 
pellant   M.  R.  Jones,  for  respondents. 

ANGBLLOTTI,  J.  This  Is  an  appeal  from 
an  order  denying  plaintiff's  motion  for  a  new 
trial.  The  action  was  Instituted  September 
15,  1902,  by  a  judgment  creditor  of  defend- 
ant A.  W.  Gamble,  to  subject  certain  real 
property  In  Santa  Cruz  and  Contra  Costa 
counties,  standing  of  record  In  the  name  of 
defendant  W.  H.  Gamble,  son  of  defendant 
A.  W.  Gamble,  to  execution  upon  the  Judg- 
ment of  plaintiff,  upon  the  ground,  as  to  the 
Santa  Cruz  property,  that  a  conveyance 
thereof  by  the  father  to  the  son,  made  July 
20,  ISte,  was  made  with  Intent  to  defraud 
certain  designated  creditors  and  is  void,  and 
upon  the  ground,  as  to  the  Contra  Costa  prop- 
erty, that  the  same  is  in  fact  the  property  of 
A.  W.  Gamble,  purchased  by  him  In  Novem- 
ber, 1898,  and  that  the  legal  title  thereto  was 
at  the  time  of  the  purchase  caused  by  said  A. 
W.  Gamble  to  be  placed  In  his  son,  with  the 
Intent  and  for  the  purpose  of  defrauding  said 
creditors. 

The  principal  contention  of  appellant  Is 
that  the  findings  of  the  trial  covurt  in  favor 
of  defendants  upon  these  matters  arc  not  suf- 
ficiently supported  by  the  evidence.  This 
contention  cannot  be  upheld. 
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First,  as  to  the  Santa  Cruz  property:  The 
eonveyance  of  this  property  was  made  by  A. 
W.  Gamble  to  his  son  on  July  20,  1893,  al- 
though the  deed  was  not  recorded  until  July, 
1804.  At  the  time  of  the  execution  of  the 
conveyance,  no  one  of  the  designated  credit- 
ors was  a  creditor  of  A.  W.  Gamble,  and  the 
record  does  not  show  that  he  then  had  any 
creditor  at  all.  The  designated  creditors 
were  one  Lasserot,  J.  H.  Skirm,  and  W.  D. 
Storey,  attorneys  at  law,  and  plaintiff.  Las- 
serot's  claim  was  founded  in  tort,  and  none  of 
the  acts  upon  which  the  claim  Is  based  was 
committed  until  December  1,  1893.  Mr, 
Sklrm's  claim  was  for  $50  for  legal  services, 
rendered  in  the  year  1894;  he  having  been 
retained  In  December,  1893.  Mr.  Storey's 
claim  was  also  for  legal  services;  he  having 
been  first  retained  In  July,  18JH.  Plaintiff's 
claim  was  for  legal  services  rendered  under 
employment  of  date  March  2,  1898.  The  rec- 
ord does  not  show  that,  at  the  time  of  the  ex- 
ecution and  delivery  of  the  conveyance,  there 
was  any  probability  that  any  of  these  parties 
would  ever  be  a  creditor  of  A.  W.  Gambte. 
It  Is  true  that  a  deed  of  gift,  which  we  may 
assume  this  deed  to  have  been,  may  be  void 
because  made  with  Intent  to  enable  the  gran- 
tor to  defraud  future  creditors.  See  Bush  & 
Mallett  Co.  v.  Ilelblng,  134  Cal.  676,  66  Pac. 
967,  and  authorities  there  cited.  But  to 
bring  a  case  within  this  rule  the  deed  must 
be  fraudulent  In  Its  Inception,  made  with  the 
specific  Intent  to  defraud  future  creditors. 
The  question  of  such  fraudulent  intent  as  to 
such  future  creditors  Is  one  of  fact  and  not 
of  law  (Civ.  Code,  §  3442),  and  the  burden  of 
proof  Is  uix>n  the  complaining  creditor  to 
show  that  the  conveyance  was  made  with  such 
Intent  (Bush  &  Mallett  Co.  v.  Ilelbing,  supra). 
We  have  carefully  examined  the  evidence  con- 
tained in  the  record,  and  find  no  warrant  for 
holding  that  there  Is  not  therein  substantial 
evidence  to  support  the  conclusion  of  the  trial 
court  In  this  matter  so  far  as  the  conveyance 
of  the  Santa  Cruz  land  on  July  20,  1893,  is 
concerned.  The  most  that  appellant  can  es- 
tablish In  this  regard  Is  that  there  was  a  sub- 
stantial conflict  of  evidence,  and,  under  the 
well-settled  rule,  the  decision  of  the  trial 
court  Is  conclusive. 

Second,  as  to  the  Contra  Costa  property: 
The  evidence  was  ample  to  sustain  the  con- 
clusion of  the  trial  court  that  A.  W.  Gamble 
never  owned  any  Interest  whatever  In  this 
property.  It  was  acquired  by  W.  H.  Gamble 
from  one  Bishop  In  the  year  1898,  apparently 
In  exchange  for  certain  property  of  Mrs.  A. 
W.  Gamble,  who  was  the  wife  of  A.  W.  Gam- 
ble and  the  mother  of  W.  H.  Gamble,  and  the 
assumption  by  the  grantee  of  certain  exist- 
ing mortgages  on  the  property.  No  part  of 
the  consideration  therefor  came  from  A.  W. 
Gamble.  It  Is  claimed  that  the  real  property 
given  by  Mrs.  Gamble  In  exchange  for  this 
property  had  been  fraudulently  conveyed  to 
her  by  W.  II.  Gamble.  She  acquired  this 
property  In  the  year  1803  by  deed  from  her 


husband,  and  there  was  substantial,  evidence 
to  the  effect  that  it  was  so  conveyed  to  her 
In  payment  of  a  Just  debt  due  her  from  him, 
and  without  any  Intent  on  his  part  to  defraud 
anyiwdy. 

Other  findings  attacked  are  not  materia!  In 
view  of  our  conclusion  upon  those  already 
discussed.  Several  alleged  errors  of  law  on 
the  part  of  the  trial  court  In  the  matter  of 
the  admission  and  rejection  of  testimony 
were  assigned  In  the  statement  on  motion 
for  new  trial,  but  they  are  noticed  in  appel- 
lant's brief  only  by  a  general  statement  that 
all  of  them  were  valid  and  well  taken.  We 
have,  however,  examined  them,  and  find 
nothing  therein  of  sufiicleut  Importance  to 
warrant  a  reversal,  even  if  any  of  them  was 
technically  erroneous. 

The  order  denying  a  new  trial  is  affirmed. 

We  concur:    SHAW,  J.;   SLOSS,  J. 


153  Cal.  433 
CRESCENT  FEATHER  CO.  v.  UNITED  UP- 
HOLSTERERS' UNION,  LOCAL  NO. 
28,  et  al.    (S.  F.  4,503.) 
(Supreme  Court  of  California.    April  28,  1908.) 

1.  Appeal — Scope  of  Review — Apfeai.  fbou 
Obdeb  on  Motion  fob  New  Tbial. 

Upon  an  appeal  from  an  order  granting  or 
denying  a  new  trial,  only  such  matters  can  be 
considered  as  are  made  grounds  upon  which  the 
superior  court  la  authorized  to  grant  the  mo- 
tion. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  S|  8476-3486.] 

2.  Same. 

Upon  an  appeal  from  an  order  granting  or 
denying  a  new  trial,  the  appellate  court  can- 
not consider  either  the  sufficiency  of  the  com- 
plaint or  of  the  findings  to  support  the  judg- 
ment. 

fEid.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  |§  3470-3486.] 

3.  Injunction— Restraining  Trade  Unions 
—Issues  and  Pboof. 

In  an  action  to  enjoin  a  union  from  inter- 
fering with  plaintiff's  business,  it  was  defend- 
ant's right  to  Insist  upon  proof  of  every  materi- 
al allegation  of  the  complaint  which  had  been 
controverted  by  the  answer,  and  such  right  was 
not  in  the  least  affected  by  the  court's  intima- 
tion that  a  complete  case  had  lieen  made  out, 
which  intimation  caused  plaintiff  to  refrain  from 
offering  further  evidence. 

In  Bank.  Appeal  from  Superior  Court,  San- 
ta Cruz  County;   J.  C.  B.  Hebbard,  Judge. 

Action  by  the  Crescent  Feather  Company 
against  the  United  Upholsterers*  Union,  Local 
No.  28,  and  others.  Judgment  for  plaintiff. 
From  an  order  denying  a  new  trial,  defend- 
ants appeal.    Reversed. 

F.  V.  Meyers,  for  appellants.  Bush  Fln- 
nell,  for  respondent. 

SLOSS,  J.  This  Is  an  action  brought  by  a 
manufacturing  corporation  against  a  labor  un- 
ion and  some  of  its  oRicers  and  members  to 
obtain  an  injunction  restraining  the  defend- 
ants from  Interfering  with  the  plaintiff  In  the 
conduct  of  its  business  by  stationing  pickets 
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In  tbe  nelgbborhood  of  plalntUTa  place  of 
buslnees,  or  otherwise  molesting  or  Interfer- 
ing with  any  person  or  persons  transacting 
business  with  plalntltf.  Tbe  plaintiff  recov- 
ered Judgment  as  prayed.  A  motion  by  de- 
fendants for  new  trial  was  denied,  and  the  de- 
fendants appeal  from  the  order  denying  their 
said  motion.  There  is  no  appeal  from  the 
Judgment. 

The  defendants  contend  that  the  relief 
granted  to  tbe  plaintiff  was  too  broad;  tbe 
judgment  restraining  the  commission  of  acts 
which,  it  is  said,  should  not,  upon  tbe  facts 
as  alleged  and  found,  have  been  enjoined. 
This  question  cannot  be  raised  on  the  record 
before  us.  "Upon  an  appeal  from  an  order 
granting  or  denying  a  new  trial,  only  such 
matters  can  be  considered  as  are  made 
grounds  upon  which  the  superior  court  Is  au- 
thorized to  grant  or  deny  tbe  motion."  Green 
V.  Duvergey,  146  Cal.  379,  80  Pac.  234.  Upon 
such  appeal  the  appellate  court  cannot  con- 
sider either  the  sufficiency  of  the  complaint  or 
of  the  findings  to  support  tbe  Judgment.  Mar- 
tin V.  Matfleld,  40  Cal.  42;  Brison  v.  Brlson. 
90  Cal.  323,  27  Pac.  186;  Bode  t.  Lee,  102  Cal. 
583,  36  Pac.  936;  Riverside  Water  Co.  v. 
Gage,  108  Cal.  240,  41  Pac.  299;  Rauer  v. 
Fay,  128  Cal.  623,  61  Pac.  90;  Hunter  v. 
Milam,  133  Cal.  (501,  65  Pac.  1079;  Williams 
V.  Long,  139  Cal.  186.  72  Pac.  911 ;  Williams 
V.  Hawley,  144  Cal.  97,  77  Pac.  762;  Brownlee 
y,  Reiner,  147  Cal.  641,  82  Pac.  324.  The 
record  before  us  does,  however,  properly  pre- 
sent tbe  question  whether  the  evidence  is  suffi- 
cient to  Justify  tbe  findings,  and  in  our  opin- 
ion this  Is  the  only  question  which  need  be 
considered. 

The  complaint  alleges.  In  substance,  that  on 
October  5,  1904,  a  representative  of  tbe  de- 
fendant union  informed  plaintiff,  a  corpora- 
tion engaged  in  the  business  of  manufacturing 
and  selling  mattresses  and  bedding,  that  six 
men,  members  of  tbe  said  union,  must  quit 
plaintiff's  employ,  and  that  If  plaintiff  would 
not  discbarge  all  Its  nonunion  mattress  mak- 
ers tbe  said  union  would  call  out  on  a  strike 
the  six  imlon  members  and  would  declare  a 
boycott  against  tbe  plaintifTs  business.  Tbe 
plaintiff  declined  to  comply  with  this  demand. 
Thereupon  the  defendant  union  Inaugurated 
and  declared  a  boycott  upon  plaintiff's  busi- 
ness, and  called  out  the  six  men,  who  quit 
the  employ  of  plaintiff,  although  said  six  men 
bad  informed  plaintiff  that  they  were  willing 
to  re-enter  plaintiff's  employ,  but  feared  vio- 
lence at  tbe  bauds  of  members  of  the  union  if 
they  did  so.  It  is  alleged  that  the  defendants 
"entered  Into  a  combination,  confederation, 
and  conspiracy  for  the  purpose  of  coercing 
the  plaintiff  and  subjecting  the  control  of 
plaintiff's  business"  to  said  union  by  inaugu- 
rating and  declaring  a  boycott  on  plaintiff's 
business,  and  in  pursuance  of  said  combina- 
tion, confederation,  and  conspiracy,  placed 
pickets  in  the  vicinity  of  plaintiff's  place  of 
business,  and  that  said  pickets  intercepted, 
molested,  intimidated,  and  frightened  tbe  non- 


union employes  of  plalntUT  by  threats  of  vio- 
lence and  prevented  them  from  remaining  in 
the  employ  of  plaintiff.  In  furtherance  of  the 
said  conspiracy  the  defendants  sent  plaintiff's 
various  customers  a  notice,  informing  tbsm 
that  a  boycott  bad  been  placed  on  plaintiff 
by  the  defendant  union,  and  requesting  them 
to  withdraw  their  patronage  from  plaintiff.  A 
notice  stating  that  plaintiff  was  so  boycotted 
was  similarly  posted  In  many  public  places. 
It  is  averred  that  tbe  pickets  were  so  placed 
for  the  purpose  of  not  only  Intimidating  tbe 
plalntlfrs  employes  into  quitting  Its  service, 
but  for  the  purpose  of  Intimidating  cnstomera 
of  plaintiff.  Plaintiff  alleges  on  Information 
and  Iwllef  that  many  persons  have  been  fright- 
ened and  intimidated  from  plaintiff's  said 
place  of  business  by  the  pickets,  and  by  said 
notices  and  posters  above  mentioned.  It  la 
alleged  that  the  pickets  threaten  to  continue 
tbe  acts  complained  of ;  that  plaintiff  has  al- 
ready been  damaged  In  the  sum  of  $1,000.  and 
If  said  acts  continue  as  threatened  plaintiff 
will  suffer  irreparable  Injury;  that  there  is 
no  plain,  speedy,  or  adequate  remedy  at  law ; 
and  that  each  of  the  defendants  Is  financially 
Irresponsible. 

The  defendants  filed  an  answer  denying 
some  of  the  allegations  of  tbe  complaint  and 
making  certain  affirmative  averments.  Upon 
tbe  trial  the  court  found  that  "all  tbe  allega- 
tions contained  In  tbe  plaintiff's  complaint 
are  true  and  that  all  tbe  allegations  contain- 
ed in  the  answer  of  the  defendants  are  un- 
true." The  bill  of  exceptions  contains  specifi- 
cations questioning  tbe  sufficiency  of  the  evi- 
dence to  Justify  tbe  finding  in  favor  of  each 
of  the  foregoing  allegations  of  the  complaint. 
As  to  some  of  these  no  Issue  is  raised  by  tbe 
answer.  The  defendants  did,  however,  make 
direct  and  positive  denials  that  any  represent- 
atives or  pickets  of  tbe  defendant  "interfered 
or  molested  or  intimidated  or  frightened  non- 
union employes  of  plaintiff  or  any  thereof,  or 
any  person";  that  "any  threats  of  violence 
or  of  doing  violence  to  the  person  have  ever 
been  made  by  any  person  whatever  on  behalf 
of  these  defendants,  or  any  thereof,  to  any  of 
the  employes  of  plaintiff  or  to  any  one  else 
for  any  purpose  whatever;  that  any  of  the 
defendants  have  ever  placed  any  pickets  in 
the  neighborhood  of  plaintifTs  place  of  bnsl- 
ness  for  the  purpose  of  Intimidating  patrons 
or  customers  of  plaintiff,  or  that  any  cus- 
tomer of  plaintiff  has  ever  been  intimidated 
or  frightened  from  patronizing  the  plaintiff 
by  anything  done  or  said  by  defendants,  or 
any  one  acting  upon  their  behalf,  or  any  pick- 
et of  said  defendant  union."  It  la  denied 
that  pickets  or  representatives  of  defendant 
union  "were  at  the  time  of  the  filing  of  the 
complaint  herein,  or  are  now,  engaged  In  any 
of  the  acts  complained  of." 

It  cannot  be  questioned  that  these  denials 
raise  material  Issues.  Tbe  essence  of  plain- 
tiff's complaint  is  tbe  unlawful  Interference 
by  defendants  with  the  conduct  of  its  busi- 
ness.   Such  Interference  Is  alleged  to  have 
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been  exercised  In  two  ways— by  posting  or 
sending  out  notices,  and  by  stationing  pickets 
about  plaintiff's  place  of  business.  Of  these 
two  methods,  the  latter  was  probably  the 
more  objectionable,  as  more  likely  to  have  a 
coercive  or  Intimidating  effect  It  Is  alleged 
tbat  tbe  pickets  were  intended  to,  and  did  In 
fact,  threaten  and  Intimidate  proq>ectlve 
customers  of  plaintiff,  and  that  tbey  sought 
to  frighten  workmen  from  tbe  employ  of 
plaintiff  by  threats  of  physical  violence.  The 
record  is  entirely  devoid  of  evidence  tending 
to  show  tbat  the  pickets  had  come  in  contact 
with,  or  had  in  any  manner  whatever  influ- 
enced, any  one  who  may  have  desired  to  deal 
with  plaintiff  as  a  customer.  It  may  be  ques- 
tioned whether  there  Is  any  competent  evi- 
dence tending  to  show,  on  the  part  of  the 
pickets,  any  acts  or  words  amounting  to  a 
threat,  express  or  implied,  of  bodily  violence 
as  against  tbe  plaintiff's  employes.  But,  If 
we  assume  tbat  what  was  shown  in  this  re- 
gard would  Justify  the  Inference  that  the 
conduct  of  tbe  pickets  conveyed  such  threat 
to  the  workmen  of  plaintiff,  It  was  not  made 
to  appear  that  any  pickets  were  stationed  at 
or  near  plalntlfTs  place  of  business  at  any 
time  after  tbe  12tb  of  October.  The  com- 
plaint was  filed  on  October  19tb.  There  was 
no  testimony,  therefore,  to  justify  the  finding 
tbat  tbe  pickets  "are  still  engaged  In  the  acts 
•  •  •  complained  of."  The  findings  here 
under  discussion  form  the  basis  of  much  of 
the  relief  awarded  by  the  decree,  and  the  fact 
that  no  support  for  them  Is  to  be  found  in  tbe 
evidence  requires  the  reversal  of  the  order 
appealed  from. 

In  Justice  to  counsel  for  respondent  It  should 
be  stated  tha't  tbe  meagemess  of  the  evidence 
offered  in  support  of  the  complaint  was  not 
due  to  any  neglect  upon  his  part.  While  he 
was  examining  a  witness,  and  before  he  had 
given  any  Indication  of  a  readiness  to  close 
bis  case,  the  court  Interrupted  and  asked 
what  tbe  defense  In  the  case  was.  This  in- 
formation having  been  given,  tbe  defendants 
were  directed  to  put  in  their  defense  at  once. 
This  colloquy  then  ensued; 

"Mr.  Hutton  (Attorney  for  Defendants): 
Do  yon  close  your  case,  Mr.  Flnnell? 

"Mr.  Flnnell  (Attorney  for  Plaintiff):  If 
bis  honor  thinks  it  Is  sufficient." 

"The  Court:    Put  your  defense  In." 

The  defendants  thereupon  moved  for  a 
nonsuit,  which  was  denied,  and  then  rested 
their  case  without  offering  any  evidence.  Ap- 
parently the  plaintiff  was  prepared  to  offer 
further  evidence,  but  very  naturally  hesitated 
to  insist  upon  his  right  to  present  It  In  tbe 
face  of  the  court's  Intimation  that  a  complete 
case  had  been  made  out.  It  Is  unfortunate 
for  the  respondent  tbat  It  may  have  been  thus 
prevented  from  fully  proving  Its  right  to  the 
relief  sought  The  fact  remains,  however, 
tbat  It  was  tbe  right  of  tbe  defendants  to  In- 
sist upon  proof  of  every  material  allegation 
of  tbe  complaint  which  bad  been  controverted 
by  the  answer.    The  record  falling  to  show 


such  proof  tbe  cause  must  be  remanded  for  R 
new  trial. 
The  order  appealed  from  is  reversed. 

We  concur:  BEATTT,  C.  J. ;  ANGELLOT- 
TI,  J.;  SHAW,  J.;  HEN8HAW,  J.;  Mc 
FARLAND,  J. ;  LORIGAN,  J. 


JSSCaL  SOI 
O'SULLIVAN  V.  GRIFFITH,    (S.  F.  4,621.) 

(Supreme  Coart  of  California.    April  90,  1908. 
Rehearing  Denied  May  29,  100&) 

L  Street  Ratlboads  —  Franchisb— Usk  of 
Stbeets— Natcbe  of  Riqht. 

The  right  to  use  the  streets  of  a  city  as  a 
way  upon  which  to  operate  a  street  railroad  is 
a  right  In  real  property,  an  incorporeal  heredita- 
ment. 
2.  Vendob  and  Pubchaseb  —  Acnons  fob 

PUBCHASK  PBICB— DsFEN8B»— DBFBCT  IR  TI- 

XLE. 

At  common  law,  where  the  deed  contains  no 
covenant  of  seisin,  etc.,  a  purchaser  cannot  avoid 
tbe  payment  of  purchase  price  of  land,  on  the 
ground  that  his  vendor  did  not  have  good  title, 
unless  the  Rale  was  procured  by  fraud  or  by  mis- 
take of  such  a  character  that  equity  would  re- 
lieve the  purchaser  from  Its  effect. 

8.  Stbeet  RAII.B0ADS— 8ax,e  of  Fbanchibb— 
Validitt  ahd  Effect— Estofpei.  of  Pub- 
chaseb. 

Plaintiff  transferred  to  defendant  by  deed 
all  of  bis  interest  in  certain  franchises  for  the 
building  of  a  street  railroad,  which  had  been 
granted  to  him,  the  deed  containing  no  cove- 
nants of  title  or  seisin,  and  no  fraud  or  mistake 
was  alleged  in  making  tbe  sale.  Held,  that  the 
deed  transferred,  not  merely  the  paper  under 
which  plaintiff  claimed,  but  was  a  transfer  of 
an  interest  in  real  property,  and  amounted  to 
a  quitclaim  deed ;  and  hence  the  fact  that  plain- 
tiff had  no  title  to  the  franchise  sold  was  not 
a  defense  in  an  action  for  tbe  purchase  price, 
and  evidence  tbat  tbe  original  grant  of  the  fran- 
chise to  plaintiff  was  invalid  was  properly  re- 
jected. 

4.  Oovenant»-Ii<pijbd    (^ovxrants— Wobdb 

of  oonvbtance. 

A  covenant  of  warranty  is  never  Implied 
from  a  mere  ledtal,  but  any  words  in  a  deed 
which  show  an  agreement  to  do  a  thing  consti- 
tute a  covenant,  and  where  an  agreement  is  con- 
tained in  a  deed  an  action  will  lie  for  its  breach, 
whether  it  is  contained  in  a  recital  or  elsewhere. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  vol.  2,  pp.  1691,  1603.] 

6.  Save  —  Convetakox  of  Fbanohibk— Rk- 

CITAIiS. 

Where  plaintiff  transferred  to  defendant  cer- 
tain franchises  for  a  street  railroad,  the  con- 
veyance reciting  that  the  franchise  was  "duly 
given"  by  the  city  council,  such  recital  was  mere- 
ly a  description  of  the  thing  granted ;  and,  while 
it  might  constitute  an  estoppel  against  the 
grantors,  it  did  not  amoant  to  an  express  agree- 
ment or  covenant  that  plaintiff  had  good  title  to 
tbe  franchise  conveyed. 

6.  SAi.xa— Acrions  fob  Pbiob— Dbfxnbes— Db- 

FECT  IN  Title. 

Even  if  a  conveyance  by  plaintiff  of  certain 
franchises  to  defendant  was  merely  a  transfer 
of  the  instrument  by  which  the  franchise  waa 
granted,  and  not  of  an  interest  in  real  property, 
there  being  no  warranty  or  title  or  seisin  m 
plaintiff,  in  the  absence  of  fraud  or  mistake, 
the  doctrine  of  caveat  emptor  applies ;  and  the 
fact  that  the  instmment  transferred  waa  invalid 
was  not  a  defense  to  an  action  for  the  pni^hmM 
price  of  the  franchise. 
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7.  Sa1«  —  WABkAirtm  OT  TiTM— COMMOH-I 

Law  DocniNK. 

The  doctrine  of  the  eWI  law,  raising  an 
implied  warranty  of  title  upon  the  sale  of  per- 
sonal property,  has  no  application  in  this  state, 
where  the  common  law  on  that  sabject  prevails. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  43,  Sales,  8§  740,  750.] 

8.  Triai.  —  Reckption  of  Etidenc*— Sufit- 
oiENCT  Mr  Offeb. 

.  In  an  action  for  the  purchase  price  of  cer- 
tain franchises  transferred  by  plaintiff  to  defend- 
ant, an  offer  by  defendant  to  soow  that  the  fran- 
chises were  wholly  void,  and  were  defective  un- 
der the  laws  of  the  state  wherein  they  wer* 
granted,  cannot  be  construed  as  an  offer  to  prove 
that  the  laws  of  such  state  did  not  permit  the 
transfer  of  a  franchise  without  the  consent  of 
the  state. 

.9.  Evidence— Pbesumptions— Laws  of  Oth- 
er States— Statutes  and  CJommon  Law. 
In  the  absence  of  proof  to  the  contrary,  the 
laws  of  another  state,  its  statutes  as  well  as 
the  common  law,  are  presumed  to  be  the  same 
as  the  law  of  this  state. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  20,  Evidence,  {  101.] 
.10.  Street  Railroads— Fbanchises—Sale  of 
Franchise— Consent  of  State— Necessity. 
Civ.  Code,  §  510,  provides  that  street  rail- 
ways are  governed  by  the  provisions  of  title  3, 
in  so  far  as  they  are  applicable,  unless  such 
railroads  are  specially  excepted.  Section  311 
provides  that,  when  a  street  railway  is  con- 
structed, owned,  or  operated  by  a  natural  person, 
this  title  is  applicable  to  such  person,  as  well 
as  to  corporations.  Section  494  of  title  3  pro- 
vides that  any  railroad  corporation  or  person 
owning  any  railroad  in  this  state  may  transfer 
its  franchise  to  any  other  railroad  corporation, 
whether  organized  within  or  without  this  state, 
and  the  transferee  may  operate  the  franchise 
property  within  the  state  and  exercise  all  the 
ricrfats  of  a  domestic  corporation.  Ueli,  that  a 
street  railroad  franchi.se  may  be  transferred  in 
this  state,  whether  held  by  a  corporation  or 
natural  person,  and  the  formal  or  express  con- 
sent of  the  state  is  not  necessary. 
11.  Sami  —  Validitt— Public  Poltct  — Saub 
OF  Franchise  —  Issuance  of  Corporate 
Bonds  to  Pat  Purchase  Price. 

Where  plaintiff  transferred  to  defendant 
franchises  for  a  street  railroad,  defendant  ogree- 
;ing  to  form  a  corporation,  to  build  and  operate 
a  street  railroad,  and  to  cause  corporate  bonds 
to  be  issued  to  plaintiff  in  payment  for  the 
franchise,  such  agreement  to  issue  bonds  and  to 
construct  the  roaJd  was  not  contrary  to  public 
policy,  and  was  a  legitimate  and  valid  under- 
taking. 

Department  1.  Appeal  from  Superior 
Court,  Fresno  County ;   H.  Z.  Austin,  Judge. 

Action  by  J.  B.  O'SulUvan  against  S.  N. 
Qrifflth.  From  a  Judgment  for  plaintiff,  and 
!an  order  denying  a  motion  for  a  new  trial, 
defendant  appeals.    Affirmed. 

;  N.  C.  Caldwell,  for  appellant  Smitb  A 
Ostrander,  for  req)OBdent 

SHAW,  J.  Appeal  from  a  Judgment  and 
-fr<Vm  an  order  denying  defendant's  motion 
for  a  new  trial. 

.  Plaintiff  sued  to  recover  $2,700  alleged  to 
:t>e  due  as  the  purchase  price  of  all  the  right, 
•title,  and  Interest  of  plaintiff  and  J.  Wise- 
man Ma,cDoDaId  In  certain  street  railroad 
.'fruncbises  in  Reno,  Nev.,  sold  and  conveyed 
:by  plaintiff  and  MacDonald  to  the  defendant 
The  conveyance  to  the  defendant  recited  the 
fact  that  the  franchises  had  been  duly  given 


to  the  plalntur  and  two  other  penons,  wb» 
had  anbaequently  transferred  their  Interest 
to  the  plaintiff,  and  then  proceeded  thai: 
"Now,  It  l8  witnessed  that  for  a  Talnable  con- 
sideration the  said  J.  B.  O'SnlUran  hereby 
grants,  bargains,  sells,  conreya,  and  assigns 
to  S.  N.  Griffith,  of  Fresno,  Cal.,  all  and 
erery  bis  right  title,  and  Interest  In  and  to 
and  imder  said  franchises  and  each  of  them." 
MacDonald  had  previously  obtained  from 
O'SulUvan  an  option  to  parchase  the  fran- 
cblses,  and  a  clause  was  added  to  the  effect 
that  he  likewise  assigned  and  conveyed  to 
O'SulUvan  his  interest  under  the  option.  A 
separate  instrument  of  the  same  date  was 
simultaneously  executed,  whereby  Grlffitb 
agreed  that  he  would  at  once  form  a  corpo- 
ration to  build  and  operate  the  roads  and 
cause  It  to  Issue  bonds  secured  by  a  mort- 
gage upon  the  roads,  and  would  buy  said 
bonds  to  the  amount  of  $2,700,  par  Talne,  and 
deliver  the  same  to  MacDonald  within  six 
months  from  the  date  of  the  contract  and 
that  "If  said  bonds  are  not  issued  and  de- 
livered in  said  time  the  said  Griffith  shall 
pay  to  the  said  MacDonald  the  sum  of  $2,- 
700."  MacDonald  assigned  to  plaintiff  all  his 
interest  under  the  contract  The  defendant 
did  not  cause  said  bonds  to  be  issued  and  de- 
livered to  MacDonald  within  the  six  months 
specified,  nor  at  alL  The  defendant  alleged 
in  his  answer  that  the  promise  to  pay  tha 
money  sued  for  was  without  consideration. 
This  claim  is  based  on  allegations  that  under 
the  laws  of  Nevada,  the  proceedings  by  wbicb 
the  alleged  franchises  were  granted  to  tbs 
original  grantees  were  so  defective  in  sever- 
al particulars  that  they  were  wholly  void,  and 
that  in  consequence,  the  grants  of  the  fran- 
chises were  void,  or,  in  other  words,  that 
the  grantors  of  the  defendant  bad  no  title  to 
the  franchises  they  attempted  to  convey  to 
Griffith,  that  he  received  nothing  for  th» 
transfer,  and  hence  that  there  was  no  con- 
sideration. In  support  of  this  answer  de- 
fendant offered  In  evidence  the  law  of  ttao 
state  of  Nevada.  An  objection  that  the  evi- 
dence was  immaterial  and  Incompetent  was 
sustained,  and  this  ruling  Is  assigned  as  er- 
ror. 

-  Appellant's  argument  is  In  part  based  on 
the  theory  that  the  things  granted  and  form- 
ing the  consideration  of  the  promise  were 
the  papers  or  documents  by  which  the  .grant 
of  the  franchise  was  manifested,  and  not  the 
right  to  use  the  streets  as  a  way  upon  which 
to  construct  and  operate  a  street  railroad. 
This  is  not  the  effect  of  the  conveyance  to 
Griffith.  O'SulUvan  and  MacDonald  did  not 
nierely  transfer  the  paper;  but,  as  the  in- 
strument itself  declares,  O'SulliVan  and  Mac- 
Donald each  granted  "his  right  title,  and 
Interest  in  and  to  and  under  the  franchlseA." 
This  language  purports  to  transfer  the  estate 
or  property  rights  created  by  the  original 
grant,  and  not  merely  the  document  contain- 
ing the  grant  The  right  to  use  the  streets 
of  a  city  as  a  way  upon  which  to  build  and 
operate  a  street  railroad  Is  a  right  in  reai 
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property,  an  Incorporeal  hereditament.  Stock- 
ton, etc.,  Co.  V.  San  Joaquin  Co.,  148  Cal. 
319,  83  Pac.  54,  6  I*  R.  A.  (N.  S.)  174.  The 
grant  to  Griffith  purports  to  convey  only  the 
right,  title,  and  intorest  of  the  grantors,  with 
no  covenants  of  title,  and  is,  in  effect,  a 
mere  deed  of  quitclaim.  Gee  ▼.  Moore,  14 
Cal.  472;  Allen  v.  Holton,  20  Pick.  (Mass.) 
458.  The  case,  therefore,  stands  upon  the 
same  ground  as  a  suit  for  the  price  of  land 
granted  by  quitclaim  deed,  where  the  gran- 
tor had  no  title  In  the  premises.  "It  has  long 
been  the  settled  rule  at  the  common  law  that, 
where  there  are  no  covenants  of  seisin,  eta. 
In  the  deed,  the  defendant  cannot  avoid  pay- 
ment of  the  purchase  money  on  the  ground 
that  the  title  existed  elsewhere  than  in  the 
grantor."  Fowler  v.  Smith,  2  Cal.  44.  It 
is  no  defense  to  a  note  given  In  consideration 
of  the  conveyance  to  the  maker  of  all  the  In- 
terest of  the  payee  in  a  tract  of  land  that 
the  payee  had  no  interest  in  the  land,  unless 
the  sale  was  procured  by  the  fraud  of  the 
payee,  or  by  reason  of  mistake  of  such  a 
character  that  equity  would  relieve  the 
maker  from  its  effects.  Rawle  on  Covenants, 
§  321;  Perkins  v.  Bumford,  3  N.  H.  522; 
Tobin  V.  Bell,  61  Ala.  125 ;  Owens  v.  Thomp- 
son, 4  ni.  502;  Hulett  v.  Hamilton,  60  Minn. 
21,  61  N.  W.  672;  Smith  v.  Winston,  3  Miss. 
601;  Foy  v.  Haughton,  85  N.  C.  168;  Cross 
V.  Noble,  67  Pa.  74.  The  defendant,  by  the 
conveyance,  obtained  exactly  what  his  con- 
tract calls  for;  that  is,  all  the  right,  title,  and 
interest  of  the  grantors  in  and  under  the 
franchises.  No  fraud  or  mistake  Is  alleged. 
The  grantors  did  not  covenant  that  they  had 
any  Interest,  but  only  conveyed  such  as  they 
had.  In  such  cases  the  purchaser  is  deemed 
to  take  ail  the  risk  of  title  upon  himself. 
The  answer  did  not  show  a  want  of  consider- 
ation and  the  evidence  was  properly  rejected. 
The  appellant  assumes,  without  argument, 
that  from  the  recital  In  the  Instrument  trans- 
ferring the  franchises  to  him  that  the  fran- 
chises had  been  "duly  given"  the  law  will 
imply  a  covenant  or  warranty  that  they  were 
valid.  This  assumption  Is  not  well  founded. 
In  Rawle  on  Covenants,  §  280,  that  author 
says:  "Owing  to  a  misapprehension  of  one 
or  two  old  cases,  the  dangerous  doctrine  has 
been  more  than  once  broached  that  covenants 
for  title  may  be  implied  from  a  recital ;  but 
this  has  since  been  distinctly  and  decisively 
repudiated."  A  covenant  or  warranty  is 
never  implied  from  a  mere  recital.  The  true 
rule  is  thus  stated  in  Comyn's  Digest,  quoted 
with  approval  in  Hale  v.  Finch,  104  TJ.  S. 
269,  26  L.  Ed.  732:  "Any  words  in  a  deed, 
which,  show  an  agreement  to  do  a  thing,  make 
a  covenant;  but,  where  words  do  not  amount 
to  an  agreement,  covenant  does  not  lie."  An 
agreement  may  be  set  forth  In  a  deed,,  as  well 
as  in  any  other  writing:  and,  where  it  is  so 
expressed,  an  action  will  lie  for  its  breach, 
whether  It  is  contained  In  a  recital  or  else- 
where in  the  conveyance.  But  it  must  be  so 
dr))wn  as  to  express  a  contract,  and  a  ^era 


recital  that  a  fact  has  transpired,  that  a 
franchise  has  been  duly  given,  cannot  be 
turned  Into  an  agreement  to  be  held  respon- 
sible In  the  event  that  it  was  not  legally 
granted.  The  recitals  in  the  conveyance  that 
the  franchise  In  the  city  of  Reno  was  duly 
given  by  the  city  council,  and  regularly  con- 
firmed at  a  special  election,  that  the  fran- 
chise in  the  county  of  Washoe  was  duly 
given,  and  that  both  franchises  had  been  duly 
transferred  to  O'Sullivan,  do  not  state  any 
contract  or  agreement  on  the  part  of  the 
grantors.  They  mereiy  declare  the  chain  of 
title,  and  serve  as  a  more  particular  descrip- 
tion of  the  thing  granted  to  Griffith.  They 
might  constitute  an  estoppel  against  the 
grantors  in  the  Instrument,  but  they  do  not 
express  any  agreement.  Ferguson  v.  Dent, 
8  Mo.  669;  Peck  v.  Hensley,  20  Tex.  678. 
The  same  rule  would  obtain  if  the  grant  is 
regarded  merely  as  a  transfer  of  the  instru- 
ments by  which  the  franchises  were  granted. 
In  that  event,  there  being  no  warranty,  fraud, 
or  mistake,  the  rule  is  that  the  doctrine  of 
caveat  emptor  applies,  and  the  fact  that  the 
instrument  transferred  was  void  is  no  de- 
fense to  an  action  for  the  price.  Christy  v. 
Sullivan,  50  Cal.  337;  Sutro  v.  Rhodes,  92 
Cal.  117,  28  Pac.  98;  Harvey  v.  Dale,  96  Cal. 
ICO,  31  Pac.  14.  The  case  of  Meyer  v.  Rich- 
ards, 163  U.  S.  383,  16  Sup.  Ct.  1148,  41  L. 
Ed.  190,  was  decided  according  to  the  rule 
of  the  civil  law  prevailing  in  Louisiana, 
whereby  a  sale  or  transfer  of  the  thing  Im- 
plies a  warranty  of  title.  See  Fowler  v. 
Smith,  supra.  It  has  no  application  in  this 
state,  where  the  common-law  rule  on  that 
subject  prevails.  We  do  not  think  the  de- 
cision in  Amestoy  v.  Electric  R.  T.  Co.,  95 
Cal.  311,  30  Pac.  550,  announces  a  doctrine 
contrary  to  the  common-law  rule  on  this  sub- 
ject as  settled  by  the  decisions  above  cited. 

The  defendant  further  answered  that  under 
the  law  of  the  state  of  Nevada  the  franchises 
in  question  could  not  be  assigned  wltliout  the 
consent  of  the  state.  It  may  be  conceded 
that  the  allegation  on  this  point  is  an  allega- 
tion of  fact  as  to  the  law,  and  not  a  mere 
conclusion.  It  is  not  necessary  to  decide  the 
question  whether  or  not  It  is  sufficient  In 
form,  for  there  was  no  offer  to  prove  the 
laws  of  Nevada  on  this  point.  The  offer 
which  counsel  for  the  defendant  made  to 
prove  certain  things  by  the  law  of  Nevada 
cannot  reasonably  be  construed  as  an  offer  to 
prove  that  that  law  did  not  permit  the  trans- 
fer of  a  franchise  of  this  kind  without  the 
consent  of  the  state.  The  defense,  therefore, 
must  rest  upon  the  presumption  which  pre- 
vails in  this  state  concerning  the  law  of  an- 
other state  in  the  absence  of  proof  thereof. 
Such  law  in  that  case  is  presumed  to  be  the 
same  as  the  law  of  this  state.  Hickman  ▼. 
Aipaugh,  21  Cal.  225;  Hill  v.  Grigsby,  32  Cal. 
60;  Marsters  v.  Lash,  61  Cal.  624;  Shumway 
V.  Leakey,  67  Gal.  460,  8  Pac.  12;  Mortimer 
V.  Marder,  93  Cal.  178,  28  Pap.  814;  Lux  v. 
HaggUi,  69  Cal.  255,  4  Pac.  9)0,  10  Pac.  674; 
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Carallaro  v.  Texas,  etc.,  By.  Co.,  110  Cal.  857, 
42  Pac  918,  52  Am.  Si.  Bep.  94;  Brown  t.  S. 
P.  Gas  Co.,  58  Cal.  426.  This  rule  applies  to 
statute  law  as  well  as  to  the  common  law. 
Cavallaro  v.  Texas,  etc.,  Co.,  supra.  In  this 
state  a  street  railroad  franchise  may  l>e 
transferred,  whether  held  by  a  corporation  or 
natural  person,  and  no  formal  or  express  con- 
sent of  the  state  Is  necessary.  Clr.  Code,  || 
494,  510,  511. 

The  franchises  In  question  were  not  person- 
al property,  and  the  provisions  of  the  civil 
law  and  the  decisions  relating  to  warranties 
Implied  from  the  sale  of  personalty  have  no 
application  to  this  case.  As  above  stated, 
there  is  no  pleading  attempting  to  show  that 
the  sale  was  made  through  fraud  on  the  part 
of  the  grantors  or  by  the  mistake  of  the  de- 
fendant It  is  not  alleged  that  the  defendant 
was  Ignorant  of  the  actual  facts  in  regard  to 
the  proceedings  for  the  granting  of  the  fran- 
chises, nor  that  he  relied  on  any  representa- 
tions or  recitals  in  the  deed,  nor  that  he  was 
not  as  well  informed  as  to  the  validity  of  the 
franchises,  both  in  law  and  in  fact,  as  the 
plaintiff  and  MacDonald. 

We  do  not  perceive  any  ground  on  which  to 
bold  that  the  stipulations  in  the  agreement 
sued  on,  requiring  Griffith  to  form  a  corjwra- 
tlon  to  build  and  operate  a  street  railroad 
and  to  cause  corporate  bonds  to  be  Issued  to 
MacDonald  In  payment  for  the  franchises — 
that  Is,  the  rights  of  way  upon  which  the 
road  was  to  be  built — are  contrary  to  public 
policy,  or  of  such  effect  as  to  make  the  en- 
tire contract  void.  It  seems  to  be  a  perfect- 
ly legitimate  and  valid  undertaking. 

The  ju<i^^ent  and  order  are  affirmed. 

We  concur:    ANGELLOTTI,  J. ;  SLOSS,  J. 


in  Cal.  an 

SDQTTEIBA  v.  COIiLINS  et  al.    (S.  F.  3,752.) 

(Supreme  Court  of  California.    April  28,  1908.) 

1.  Appbal  —  Notice— Sebvick  and  Filing— 
Failure  to  File  in  Time- 

A  notice  of  appeal  from  a  jadgment,  served 
and  filed  more  than  six  months  after  the  entry 
of  the  judgment,  confers  no  juriBdiction  on  the 
appellate  court  to  entertain  the  appeal. 

[E3d.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  2,  Appeal  and  Eiror,  g§  1926-1931.] 

2,  Pledges— Creation— Contract. 

Defendant,  having  possession,  under  an  oral 
contract  for  purchase,  of  land  on  which  he  had 
commenced  making  brick,  executed  two  written 
instruments,  one  of  which  purported  to  transfer 
all  his  interest  in  the  contract  for  the  purchase 
of  the  land  and  in  and  to  the  brick  made  and 
to  be  made  thereon  to  plaintiff;  the  other  in- 
strument, after  reciting  the  transfer,  providing 
that  it  was  made  as  security  for  all  moneys  to 
become  due  from  defendant  to  plaintiff,  who 
agreed  to  advance  money  for  the  making  of  the 
brick.  The  agreement  further  provided  that 
plaintiff  waa  to  be  and  remain  the  owner  of  all 
brick  made,  and  entitled  to  its  possession,  until 
payment  of  all  sums  due  him.  Held  that,  while 
the  instrument  purported  to  transfer  the  prop- 
erty, the  transfer  was  made  as  security  and 
operated  to  vest  in  plaintiff  only  a  lien,  and,  as 
far  as  the  bricks  were  concerned,  the  writings 


were  to  be  viewed  as  a  contract  for  the  creation 
of  a  pledge. 

3.  Sake— Delivbbt  or  Pbopkbtt— Statdtokt 
Provisions— Evidence. 

Civ.  Code,  §  3440,  requires  a  transfer  of 
personal  property,  in  order  to  be  good  against 
creditors,  to  be  accompanied  by  an  immediate  de- 
livery and  followed  by  an  actual  and  continued 
change  of  possession,  if  made  by  a  person  having 
at  the  time  the  possession  or  control  of  the 
property.  Held,  that  the  statute  by  its  terms 
excepts  transfers  of  property  not  in  existence 
at  the  time  of  the  transfer  from  the  requirement 
of  immediate  delivery,  and  where,  at  the  time 
of  the  transfer  of  certain  brick  made  and  to  be 
made,  only  the  first  arch  in  one  kiln  had  been 
laid,  which  arch  contained  only  18,000  brick, 
none  of  which  had  been  burned,  no  immediate 
delivery  waa  required  to  make  the  transfer  valid. 

4.  Same. 

Under  Civ.  Code,  |  3440,  requiring  the 
transfer  of  personal  property,  in  order  to  be 
good  aE^ainst  creditors,  to  lie  accompanied  by  an 
immediate  delivery  and  followed  by  an  actual 
and  continued  change  of  possession,  the  pos- 
session taken  by  a  pledgee  must  be  actual,  and 
not  merely  constructive,  in  order  to  give  him  a 
valid  lien,  and  the  mere  fact  that  a  pledgee  of 
brick  gave  some  directions  to  men  engaged  in 
making  the  brick  did  not  show  a  taking  of  poa- 
session ;  it  not  appearing  that  be  ever  supplant- 
ed the  pledgor  in  the  general  management  of  the 
work,  or  took  the  direction  thereof  out  of  hia 
hands. 

[Ed.  Note.— For  cases  bi  point,  see  Cent.  Dig. 
vol.  40,  Pledges,  {{  28-40,  47.] 

5.  Same. 

Where  goods  sold  or  transferred  are  bulky, 
or  require  further  labor  to  fit  them  for  use,  it  is 
not  essential  to  a  change  of  possession  that  they 
should  be  removed  from  the  land  of  the  transfer- 
rer, nor  does  the  mere  fact  that  the  transferrer 
retains  some  measure  of  control  over  the  goods 
conclusively  establish  the  absence  of  an  actoal 
and  continued  change  of  possession. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  40,  Pledges,  |f  28-40.J 

6.  Same— SrsTiciENCT  of  Evidence. 

Evidence  examined,  and  keU  insufficient  to 
show  that  certain  personal  property  ever  passed 
from  the  possession  of  the  pledgor  into  that  of 
the  pledgee. 

[EM.  Note. — For  cases  in  point,  see  Cent.  Di& 
vol.  40,  Pledges,  ||  28-40.] 

In  Bank.  Appeal  from  Superior  Court; 
Fresno  County;    H.  Z.  Austin,  Judge. 

Action  by  Antone  George  Sequelra  against 
J.  D.  Collins  and  another.  From  a  judgment 
for  plaintiff,  and  from  an  order  denying  de- 
fendants' motion  for  a  new  trial,  they  appeal. 
Appeal  from  judgment  dismissed,  and  order 
denying  new  trial  reversed. 

H.  U.  Brandensteln  and  Stanton  L.  Garter, 
for  appellants.    li.  L.  Cory,  for  respondent. 

SLOSS,  J.  This  is  an  action  to  recover 
damages  for  the  conversion  of  640,000  brides 
alleged  to  be  of  the  value  of  |4,000.  The 
plaintiff  recovered  judgment  for  ^,100,  and 
the  defendants  appeal  from  the  judgment 
and  from  an  order  denying  their  motion  for  a 
new  trial.  The  notice  of  appeal  from  the 
Judgment  was  served  and  filed  more  than 
six  months  after  the  entry  of  judgment,  and 
therefore  conferred  no  jurisdiction  on  the 
appellate  court  to  entertain  this  appeal. 

The  brick  In  questlcHi  were  la  two  Uliui 
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standing  upon  land  In  Fresno  county.  The  de- 
fendant Welbe  comiuenced  an  action  against 
one  Spinney  to  recover  $4,000,  with  Interest 
and  costs,  and  In  that  action  caused  a  writ 
of  attachment  to  be  Issued  and  placed  In  the 
bands  of  defendant  OoUlns,  the  sheriff  of 
Fresno  county,  for  levy.  Pursuant  to  this 
writ  and  to  the  Instructions  given  by  Welhe, 
Collins  attached  and  took  into  his  possession 
the  two  kilns  of  brick.  The  plaintiff,  claim- 
ing to  be  the  owner  and  entitled  to  the  pos- 
session of  the  attached  property,  served  upon 
the  sheriff  a  demand  for  the  release  of  the 
attachment,  and,  bis  demand  being  refused, 
be  instituted  this  action. 

The  main  question  between  the  parties  Is 
whether  certain  transactions  had  between 
Spinney  and  the  plaintiff  prior  to  the  levy  of 
the  writ  of  attachment  operated  to  transfer 
to  the  plaintiff  an  Interest  in  the  brick  which 
be  could  assert  as  against  an  attaching  cred- 
itor. It  appears  without  controversy  that  the 
land  upon  which  the  kilns  were  standing  bad 
originally  belonged  to  defendant  Welhe.  In 
August,  189T,  Welhe  made  an  oral  agreement 
with  Spinney  whereby  it  was  agreed  that 
Spinney  should  purchase  from  Welhe  the 
land  in  question  for  the  sum  of  $4,000,  with 
Interest,  payable  in  annual  Installments  of 
$1,000  each.  Spinney  went  Into  possession  of 
the  land  under  this  agreement  and  remained 
in  possession  until  after  the  levy  of  the  writ 
of  attachment  In  1901  Spinney  commenced 
the  manufacture  of  the  brick  In  question;  tlie 
material  therefor  being  taken  from  the  land. 
In  May,  1901,  some  of  the  brick  in  one  of  the 
kilns  t>elng  then  In  place  but  not  yet  burnt,  he 
made  an  agreement  with  Seqneira,  the  plain- 
tiff, whereby  the  latter  agreed  to  advance  the 
money  necessary  for  the  making  of  the  brick. 
Two  written  instruments  were  executed.  One 
of  these  purported  to  transfer  to  Sequelra  all 
his  right,  title,  and  interest  in  and  to  the 
contract  with  Welhe  for  the  purchase  of  the 
land,  and  also  his  right,  title,  and  interest  in 
and  to  the  brick  made  and  to  be  made  there- 
on. The  other,  after  reciting  the  transfer, 
provided  that  it  "is  made  as  security  for  the 
performance  on  the  part  of  the  said  first  par^ 
ty  (Splimey)  of  the  agreements  herein  men- 
tioned and  to  secure  to  said  second  party 
(Seqneira)  ail  sums  due  and  in  any  manner 
to  become  due  from  said  first  party  to  second 
party."  By  this  writing,  Seqneira  agreed  to 
advance,  for  the  making  of  the  brick,  such 
sums  as  be  might  "deem  best,"  and  was  to 
receive  Interest  on  all  sums  advanced,  and 
one-half  of  the  net  profits  realized  from  the 
sale  of  the  bride.  The  agreement  in  ques- 
tion further  provided  that  Sequelra  was  to 
be  and  remain  the  owner  of  all  brick  made, 
and  entitled  to  its  possession,  until  payment 
of  all  sums  due  blm.  There  is  no  room  for 
controversy  as  to  the  legal  effect  of  these 
Instniments.  While  tbey  purport  to  transfer 
tbe  prc^rty,  the  transfer  is  plainly  made  as 
aecnrlty,  and  operated  to  vest  in  the  plain- 
tiff only  a  lien.    Bo  far  as  tbe  bricks  are  con- 


cerned, tbe  writings  are  to  be  viewed  as  a 
contract  for  the  creation  of  a  pledge.  Civ. 
Code,  i  2988. 

Sequelra  made  advances  from  time  to  time 
to  pay  for  the  expense  of  preparing,  manu- 
facturing, and  burning  the  brick ;  his  advan- 
ces amounting  In  all  to  $3,270.  Spinney  com- 
pleted the  moulding  and  laying  of  the  brick 
in  the  first  kiln,  laid  a  second  kiln,  and  pro- 
ceeded to  bum  both.  One  of  the  kilns  was 
finished  in  August,  and  the  other  In  Septem- 
l)er,  1901.  The  attachment  was  levied  on  tbe 
16tb  day  of  April,  1902.  It  Is  contended  by 
the  appellants  that  there  bad  been  no  such 
"immediate  delivery"  or  "actual  and  contin- 
ued change  of  possession"  of  tbe  property 
transferred,  as  Is  required  by  section  3440  of 
the  Civil  Code,  to  make  the  transfer  valid  as 
against  a  creditor  of  the  transferrer.  In  this 
connection  the  court  found  "that  said  bricks 
were  not  In  existence  at  the  time  the  said 
agreements  were  so  entered  Into  and  execut- 
ed, and  thereafter,  and  long  prior  to  this  ac- 
tion, and  since  said  bricks  were  manufactur- 
ed, the  plaintiff  took  possession  thereof,  and 
ever  since  maintained  the  possession  there- 
of down  to  the  time  when  the  defendant 
J.  D.  Collins  took  possession  thereof  in  pur- 
suance of  the  writ  of  attachment  herein  re- 
ferred to."  Section  3440,  above  referred  to, 
requires  a  transfer  of  personal  property  to  be 
accompanied  by  an  Immediate  delivery  and 
followed  by  an  actual  and  continued  change 
of  possession  "if  made  by  a  person  having  at 
the  time  the  possession  or  control  of  the  prop- 
erty." If  the  property  is  not  in  existence  at 
the  time  of  the  transfer,  it  is  obviously  impos- 
sible that  it  should  t)e  in  the  possession  and 
control  of  the  transferrer,  and  the  statute 
by  its  terms  excepts  transfers  of  such  proper- 
ty from  the  requirement  of  Immediate  deliv- 
ery. There  Is  evidence  here  that  at  the  time 
of  the  transfer  only  the  first  arcb  in  one  kiln 
had  been  laid,  and  that  this  arcb  contained 
only  18,000  bride,  none  of  whicb  bad  been 
burned.  We  think  this  clearly  brings  tbe 
case  within  the  exception  of  the  statute,  and 
that  no  Immediate  delivery  was  required  in 
order  to  make  the  transfer  valid.  Newell  v. 
Desmond,  74  Cal.  46, 15  Pac.  S09.  But,  apart 
from  the  question  of  an  Immediate  delivery, 
It  was  essential.  In  order  to  vest  in  plaintiff 
an  interest  in  the  property  which  would  en- 
title him  to  bold  it  as  against  a  creditor  of 
Spinney,  that  he  should  have  taken  possession 
and  held  the  bricks.  The  Instruments  im- 
der  which  the  plaintiff  claimed  amounted,  as 
has  been  said,  to  no  more  than  a  pledge  of  the 
bride.  "A  pledge  Is  a  deposit  of  personal 
property  as  security  (Civ.  Code,  |  2966),  and 
is  dependent  on  possession,  and  is  not  valid 
until  the  property  is  delivered  to  the  pledgee 
(Civ.  Code,  I  2968).  The  delivery  must  be  as 
complete  as  is  required  In  case  of  sales  of 
personal  property  by  section  8440  of  tlie  Civil 
Code,  and  change  of  possession  must  be  con- 
tinuous and  open."  liilientbal  T.  Ballou,  12S 
Cal.  183,  67  Paa  807. 
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The  testimony  relied  npon .  to  Erapport  the 
finding  that  plaintiff  took  and  maintained 
possession  is,  in  the  main,  that  of  the  plain- 
tiff himself.  He  stated  that  he  toolt  posses- 
sion of  the  bricli  and  always  remained  in 
possession  of  them  until  they  were  seized  by 
the  sheriff ;  that  he  went  out  to  the  land  on 
which  the  bricks  were  being  made  "right 
along,"  sometimes  at  night,  sometimes  in  the 
morning;  that  when  there  he  would  look 
around  to  see  that  everything  was  going 
along  all  right;  that  he  went  out  every  day 
during  some  weeks,  and  twice  or  three  times 
a  week  at  other  times,  sometimes  staying  and 
working  on  the  premises  all  day ;  that  he 
was  there  every  night  while  the  second  kiln 
was  being  burnt,  but  that  sometimes  he  did 
not  go  there  for  a  month ;  and  that  he  was 
In  charge  of  the  brick.  He  employed  some 
men  to  work  on  the  kilns,  but  this  was  at 
the  request  of  Spinney.  He  Instructed  the 
men  not  to  lay  the  brick  too  close.  It  ap- 
peared, without  controversy,  that  Spinney 
was  in  possession  of  the  land  on  which  the 
kilns  stood,  and  was  conducting  some  farm- 
ing operations  on  the  portion  of  the  tract 
not  used  In  making  brick.  There  was  no  evi- 
dence that  Spinney  ever  did  any  act  or  said 
any  word  Indicating  an  intent  to  make  an  ac- 
tual or  a  constructive  delivery  of  tiie  kilns 
to  the  plaintiff.  We  think  this  testimony  was 
Insufficient  to  Justify  the  fluding  that  the 
plaintiff  took  or  malntalued  possession  of  the 
brick.  No  importance  is  to  be  attached  to 
his  general  statements  that  be  had  possession 
or  was  In  charge.  These  are  mere  conclu- 
sions, and  have  no  value  if  unsupported  by 
the  facta  testified  to.  It  clearly  appears  that 
Spinney,  the  man  in  possession  of  tlie  land, 
commenced  the  manufacture  of  the  bricks  on 
that  landj  and  carried  that  work  to  comple- 
tion with  the  aid  of  men  employed  by  hira. 
There  is  notiiiug  In  the  testimony  of  Sequeii-a 
to  show  that  tlie  iwssession  of  tije  brick  ever 
passed  from  Spinney.  There  Is  no  conten- 
tion, and  no  basis  for  a  contention,  tliat  Se- 
quclra  and  Spinney  were  in  joint  possession, 
assuming  that  such  joint  possession  would  he 
sutlieient.  The  claim  that  the  plaintiff  took 
possession  must  rest  on  the  assumption  that 
he  totrf£  it  from  Spinney,  with  or  without 
the  lattev's  consent.  But  the  record  fails  to 
show  tiiat  Spinney's  possos.siou  of  the  brick 
was  Jiot  as  full  and  complete  at  the  date  of 
the  levy  of  the  attachment  as  It  had  been  at 
any  prior  time.  The  character  of  the  posses- 
sion which  must  be  taken  by  a  pledgee  in 
order  to  give  him  a  valid  lien  is,  as  above 
stated,  the  same  as  tliat  defined  in  section 
3440  of  the  Civil  Code.  Liiienthal  v.  Ballon, 
supra.  That  is  to  say,  the  change  of  iKtsses- 
siou  must  be  actual,  not  merely  constructive. 
Bunting  V.  Saltz,  84  Cal.  108,  24  Pac.  1G7. 
It  must  be  "open  and  unequivocal,  carrying 
with  It  the  usual  marks  and  indications  of 
ownership."  Stevens  v.  Irwin,  1.5  Cal.  503, 
76,.  Am.  Dec,  5^)0;  George  v.  Pierce,  123  Cal. 
172,  55  Pac,  775,  50  Pac.  .53.-  M  wns  .said.Iu 


McEee  Stair  Co.  ▼.  Martin.  126  Cal.  557,  58 
Pac.  1044:  "There  must  be  a  visible  and  ap- 
parent change  of  the  custody  of  the  property, 
such  as  to  give  evidence  to  the  world  of  tlie 
claims  of  the  new  owner."  There  was  noth- 
ing in  this  case  to  show  that  Spinney  did  not 
at  all  times  retain  tlie  full  custody  and  con- 
trol of  the  bricks.  The  mere  fact  that  So- 
queira  gave  some  directions  to  the  men  en- 
gaged in  the  work  cannot  be  given  this  effect, 
for  It  Is  not  pretended  that  he  ever  supplant- 
ed Spinney  In  the  general  management  of  the 
work,  or  took  Its  direction  out  of  his  hands. 
We  do  not  overlook  the  consideration  that 
the  acts  necessary  to  constitute  a  change  of 
possession  depend  upon  the  character  and  sit- 
uation of  the  property  transferred.  "The 
law  recognizes  the  fact  that  all  species  of 
personal  property  are  not  capable  of  the  same 
kind  of  possession,  and  recpiires  only  that  a 
purchaser  or  donee  shall  take  such  possession 
as  the  character  and  nature  of  the  propert.v 
admit  of."  14  Am.  &  Eng.  Ency.  of  Law  (2d 
Ed.)  374 ;  Chaffln  v.  Doub,  14  Cal.  384 ;  Port- 
er V.  Bucher,  98  Cal.  454,  33  Pac.  .335;  Du- 
bois V.  Spinks,  114  Cal.  289,  46  Pac.  95. 
Where  the  goods  sold  or  transferred  are 
bulky,  or  require  further  labor  to  fit  them 
for  use,  it  is  not  essential  to  a  change  of 
pos.session  that  they  should  be  removed  from 
the  laud  of  the  transferrer.  Chatfiu  v.  Doub, 
supra ;  Porte?  v.  Bucher,  supra ;  Dubois  v. 
Spink.s,  supra.  Nor  can  It  be  said  that  the 
mere  fact  that  the  transferror  retains  some 
measure  of  control  over  the  goods  conclusive- 
ly estahilshes  the  absence  of  an  actual  and 
continueil  change  of  possession.  Stevens  v. 
Irwin,  sui>ra.  In  Dubois  v.  Spinks,  su])ra, 
it  was  held  that  a  quantity  of  cord  wood  had 
passwl  Into  the  possession  of  the  transferee, 
altiiougli  the  wood  had  not  been  removed 
from  the  place  where  It  had  been  piled.  In 
Tognlnl  V.  Kyle,  17  Nev.  209,  30  Pac.  829, 
45  Am.  Rep.  442,  the  same  rule  was  applied 
to  the  transfer  of  a  large  quantity  of  char- 
coal. In  each  of  these  cases,  the  vendor  or 
transferrer,  by  words  of  delivery,  or  other- 
wise, turned  over  his  possession  to  the  ven- 
dee. Other  cases  of  similar  puriwrt  are 
cited;  but  It  has  never  been  held,  at  least 
in  this  state,  that  an  actual  change  of  pos- 
session has  taken  place,  where  the  transfer- 
rer, after  the  transfer,  continues  to  exercise 
the  same  control  and  dominion  over  the  proi>- 
crty  as  before,  and  has  done  nothing  to  In- 
dicate any  intention  of  passing  that  control 
and  dominion  from  himself  to  his  transferee. 
Wo(xl8  v.  Bugbey,  29  Cal.  467,  was  a  case, 
the  facts  of  which  were  strikingly  like  those 
here  presented.  In  holding  that  there  had 
been  no  actual  change  of  possession,  the 
court  used  language  which  may  well  be  ap- 
plied to  the  case  at  bar:  "In  no  case  that  we 
are  aware  of  has  the  Supreme  Court  of  thia 
state  laid  down  a  rule  requiring  less  than  - 
that  the  purchaser  must  have  that  possession 
wliich  pluc-es  him  in  the  relation  to  the  pro|>- 
erty  whiich  owpers  usual  iy  fire  to  the  like  ; 
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kind  of  property.  In  Lay  t.  Neville,  25  CaL 
5D2,  the  court,  In  reference  to  the  subject, 
Bay:  'It  wns  Intended  that  the  vendee  should 
immediately  take  and  continuously  hold  the 
possession  of  the  goods  purchased,  in  the 
manner  and  accompanied  with  such  plain 
and  unmistakable  acts  of  possession,  control, 
and  ownership,  as  a  prudent  bona  fide  pur- 
chaser would  do  In  the  exercise  of  his  rights 
over  the  property,  so  that  all  persons  might 
have  notice  that  he  owned  and  had  possession 
of  the  property.' "  Testing  the  evidence  by 
this  rule,  we  are  satisfied  that  It  falls  to 
show  that  the  kilns  ever  passed  from  the  pos- 
session of  Spinney  into  that  of  Sequeira. 
There  Is  nothing  in  the  case  tending  to  raise 
the  slightest  doubt  as  to  the  good  faith  of 
plaintiff  In  taking  the  assignment  of  the  brick 
as  security  for  his  advances,  but  the  hard- 
ship of  a  partiailar  case  furnishes  no  reason 
for  disregarding  the  .provision  of  the  statute 
which  makes  the  Hen  of  the  pledgee  depend- 
ent upon  actual  possession  of  the  property 
pledged. 

The  conclusion  reached  makes  It  unneces- 
sary to  consider  the  other  points  made. 
.  The  appeal  from  the  judgment  is  dismissed. 
The  order  denying  a  new  trial  is  reversed. 

We  concur:  SHAW.  J.:  AXGELLOTTI, 
X;  HEXSIIAW.J.;  LORIGAN.J.;  McFAR- 
LAND,  J. 


US  Cal.  474 

KAISER  V.  BARRON.     (L.  A.  1,9C3.) 
(Supreme  Court  of  California.    April  29,  190&) 

1,  Payment— Vor.uNTABT  Payment. 

A  payment  of  money  made  on  execution  is 
not  a  voluntary  payment,  even  though  there  has 
been  no  seizure  of  the  property  of  the  one  who 
malses  the  payment. 

[£)d.  Note. — For  cases  in  point,  see  Cent.  Die- 
vol.  39,  Payment,  §  264.] 

2,  Costs— Taxation— Duties  and   Pboceed- 
iNGS  of  Taxing  Officeb. 

The  only  judgment  for  costs  which  the  clerk 
has  authority  to  enter  is  for  costs  which  have 
been  taxed,  and  an  entry  of  costs  in  the  judg- 
ment agninst  plaintiff,  while  a  motion  to  tax 
them  was  pending,  was  without  authority,  and 
an  execution  issued  for  the  collection  of  such 
costs  should  be  recalled. 

In  Bank.  Appeal  from  Superior  Court, 
Oraiige  County;   J.  W.  Taggart,  Judge. 

Suit  to  quiet  title  by  Emil  Kaiser  against 
U.  M.  Barron.  From  a  Judgment  for  de- 
fendant, and  from  certain  orders  made  aft- 
er Judgment,  plaintiff  appeals.  Reversed  and 
remanded. 

F.  C.  Spencer,  for  appellant  Charles  S. 
McKelvey,  for  re^ondent 

HENSHAW,  J.  Plaintiff  sued  to  quiet 
title  to  a  certaip  25  acres  of  land.  Defendant 
answered,  setting  forth  a  contract  entered 
Into  by  himself  and  plaintiff's  predecessor 
In  interest,  the  substance  of  which  contract 
was  that  defendant  would  plant  the  northern 
15  acres  in  walnut  trees,  and  would  nurtiu'e 


and  care  for  them  until  the  1st  day  of  Jan- 
uary, 1900,  at  which  time  defendant  having 
fulfilled  the  conditions  of  his  contract,  plain- 
tiff's predecessor  In  Interest  agreed  to  con- 
vey to  him  the  southerly  10  acres.  Defend- 
ant then  averred  that  Slsson,  plaintiff's  pred- 
ecessor In  interest,  placed  him  In  the  actual 
possession  of  the  25  acres  of  land  for  the  pur- 
pose of  fulfilling  the  covenants  contained  In 
the  agreement,  and  that  ever  since  he  has 
been  in  such  possession  under  the  provisions 
of  their  contract  After  trial,  Judgment  pass- 
ed for  defendant ;  the  Judgment  being  to  the 
effect  that  the  contract  above  referred  to  was 
valid  and  subsisting,  and  that  defendant  was 
entitled  to  possession  of  the  premises  and  was 
entitled,  upon  complying  with  the  provisions 
thereof,  to  have  a  conveyance  made  to  him 
of  the  southerly  10  acres.  From,  this  Judg-- 
ment  plaintiff  appeals  upon  the  Judgment  roll. 
He  also  appeals  from  certain  orders  made  aft- 
er Judgment,  and  which  will  hereinafter  be 
more  particularly  specified. 

Upon  appeal  from  the  Judgment  the  con- 
tention Is  that  the  findings  do  not  support  It 
The  Judgment,  as  has  been  said,  decrees  a 
rightful  possession  of  the  premises  In  defend- 
ant. Defendant  pleaded,  as  above  noted,  that 
Sisson  placed  him  in  possession  of  all  of  the 
land  for  the  purposes  of  fulfilling  the  contract 
and  that  such  possession,  luider  such  license 
and  in  accordance  with  the  contract,  he  has 
ever  since  maintained.  The  findings,  however, 
are  silent  upon  the  matter,  and  while  it  may 
be  said  that  It  can  be  gathered  from  a  read- 
ing of  the  contract  that  defendant,  for  the 
purposes  of  executing  it,  was  entitled  to  the 
possession  of  the  northerly  15  acres  which  he 
was  to  set  out  as  an  orchard  and  irrigate,, 
cultivate,  and  prune,  yet  the  contract  is  wholly 
silent  as  to  the  possession  or  right  of  pos- 
session of  the  southerly  10  acres.  Defend- 
ant's right  of  possession  of  this  comes,  as  he 
pleads,  from  the  act  of  Slsson.  But  the 
court's  failure  to  find  upon  this  Important 
matter  leaves  the  Judgment  as  to  this  10' 
acres  without  any  support  In  the  findings. 
The  same  may  be  said  of  another  piece  of  the 
northerly  15  acres,  amounting  to  1.92  acres. 
As  to  this,  the  finding  of  the  court  is  that  by 
executed  parol  agreement  this  portion  of  the 
15  acres  was  excluded,  or,  in  other  words,  de- 
fendant was  called  upon  to  put  Into  orchard 
only  13.08  acres.  .Nothing  in  the  findings 
Justified  the  court's  Jadgment  awarding  a  con- 
tinued possession  to  defendant  of  this  1.92 
acres.  It  stands  In  this  regard  precisely  as ' 
does  the  10  acres  above  considered. 

Defendant  filed  his  cost  bill,  and  plaintiff 
gave  timely  notice  to  tax  the  costs.  The  mat- 
ter of  taxing  costs  was  continued  by  order  of 
court,  and,  while  so  pending  and  vndet^- 
mlned,  the  Judgment  for  costs  vras  entered 
and  docketed  by  the  clerk  and  execution  there- 
on issued.  Plaintiff  then  made  his  motion  to 
recall  the  execution,  upon  the  ground  that  It 
was  Improvldently  Issued,  and  also  to  tax  the 
costs,  and  in  so  doing  to  disallow  an  Item  of 
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$3.75  for  serving  a  snbpoena,  and  an  item  of 
$20  for  reporter's  charges,  and  to  correct  an 
error  of  $9.95  In  the  addition  of  the  items  as 
they  appeared  upon  the  face  of  the  bill.  In 
response  to  this  the  defendant  showed  that, 
after  the  execution  levy  for  the  costs  upon 
the  land,  plaintiff,  desiring  to  make  a  sale  of 
bis  interest  therein,  paid  the  amount  called 
for.  Upon  this  showing  the  court  ruled  that 
the  costs  had  been  voluntarily  paid,  and 
denied  these  motions.  But  it  is  well  settled 
that  a  payment  of  money  made  on  execution 
is  not  a  voluntary  payment,  even  though  there 
has  been  no  seizure  of  the  property  of  the  one 
who  makes  the  payment  First  Nat.  Bank  v. 
Watklns,  21  Mich.  483;  Knox  Co.  Bank  v. 
Doty,  9  Ohio  St.  506,  75  Am.  Dec.  479 ;  Scho- 
ley  V.  Halsey,  72  N.  T.  578 ;  Hiler  v.  Hller, 
35  Ohio  St.  645 ;  Manning  v.  Poling,  114  Iowa, 
20,  83  N.  W.  895,  88  N.  W.  30.  The  only  judg- 
ment for  costs  which  the  clerk  has  authority 
to  enter  is  for  costs  which  have  been  taxed. 
The  entry  of  costs  in  the  Judgment,  while  a 
motion  to  tax  them  was  pending,  was  with- 
out authority,  and  the  issuance  of  an  execu- 
tion for  the  collection  of  such  costs  and  the 
levy  upon  plalntifTs  property  was  improvident 
and  untimely.  The  motion  to  recall  the  exe- 
cution should  have  been  granted,  as  well  as 
the  motion  to  tax  costs. 

The  order  refusing  to  tax  costs  and  the 
order  refusing  to  recall  the  execution  are  re- 
versed. The  judgment  appealed  from  is  re- 
versed, alld  the  cause  remanded  for  a  new 
trial.  This  renders  unnecessary  a  considera- 
tion of  the  appeal  from  the  order  refusing  to 
modify  the  judgment. 

We  concur:  ANGELLOTTI,  J.;  SliOSS, 
J. ;   LORIGAN,  J.;   SHAW,  J. 


15S  Cal.  »8 

PEOPLE  V.  DABNER.    (Cr.  1,418.) 
(Supreme  Court  of  California.    April  27,  1908). 

1.  Cbtminal  Law— Appeai/— Appealabub  Ob- 

DEBS. 

An  order  refusing  leave  to  withdraw  a  plea 
of  guilty  is  not  appealable,  though  it  may  be 
reviewed  on  appeal  from  the  judgment. 

2.  HOUICIDK  —  MUBDEB  —  EVIDENCE  —  SUITI- 
OIENCT. 

Evidence  held  to  sustain  a  finding  that  a 
homicide  was  murder  in  the  first  degree,  without 
mitigating  circumstances. 
S.  CiUKiirAi.  Law — Pusa  ov  Guiltt — ^With- 

DBAWAI/ — JTTDICIAI.  DiSCBETION. 

A  trial  court  did  not  abuse  the  sound  dis- 
cretion expressly  vested  in  It  by  Pen.  Code,  { 
1018,  in  refusing  to  permit  one  accused  of  mur- 
der to  withdraw  a  plea  of  guilty  after  a  finding 
that  the  homicide  was  murder  in  the  first  de- 
gree, without  mitigating  circumstances,  where 
the  plea  was  made  after  ample  time  for  delib- 
eration and  with  full  knowledge  of  law,  the 
facts,  and  course  of  procedure  to  follow  such 
plea,  and  where  there  was  no  serious  doubt  as 
to  accused's  guilt,  and  it  did  not  appear  that  ev- 
idence could  be  produced  tending  to  mitigate 
the  offense ;  that  he  voluntarily  confessed ;  that 
his  plea  was  prompted  by  a  hope  that  he  would 
escape  death  and  be  condemned  to  imprison- 
ment ;  and  that  be  had  previously  borne  a  good 


reputation  not  antitUng  Um  to  withdraw  tho 
plea. 

[Bd.  Note.— For  cases  in  point,  see  Cent  Dif. 
vol.  14,  Criminal  Law,  {{  629,  633.] 

In  Bank.  Appeal  from  Superior  Court, 
City  and  County  of  San  Francisco;  Carroll 
Cook,  Judge. 

Louis  Dabner  was  convicted  of  murder  in 
the  first  degree,  and  be  appeals  from  a  Judg- 
ment on  the  convicti(Mi  and  from  an  order  re- 
fusing leave  to  withdraw  bis  plea  of  guilty. 
AtBrmed. 

6.  P.  Hall,  for  appellant     U.  S.  Webb. 

Atty.  Gen.,  J.  Charles  Jones,  Deputy  Atty. 
Gen.,  and  Wm.  H.  Langdon,  Dist  Atty.,  for 
tlie  People; 

SHAW,  J.  The  defendant  and  one  John 
Siemsen  were  jointly  charged  with  the  mur- 
der of  one  M.  Munekata.  Upon  arraignment 
Dabner  pleaded  guilty.  Thereupon  the  court 
heard  evidence  to  enable  it  to  ascertain  and 
determine  the  degree  of  the  crime,  and  npoa 
the  evidence  taken  declared  it  to  be  murder 
of  the  first  degree  without  mitigating  cir- 
cumstances, and  punishable  with  death.  When 
subsequently  brought  before  the  court  for 
Judgment  and  sentence  upon  the  said  plea, 
the  defendant  asked  leave  to  withdraw  bis 
plea  of  guilty  and  enter  a  plea  of  not  guilty 
to  the  charge.  Evidence  and  affidavits  in 
support  of,  and  in  opposition  to,  this  applica- 
tion, were  introduced.  The  court  refused  to 
allow  the  withdrawal  of  the  plea  of  guUty, 
and  pronounced  judgment  and  sentence  of 
death.  The  appeal  purports  to  be  taken  from 
the  Judgment  and  also  from  the  order  refus- 
ing leave  to  withdraw  the  plea.  The  latter 
order  is  not  appealable;  but  inasmuch  as 
it  can  be  reviewed  on  appeal  from  the  Judg- 
ment, the  point  is  immaterial.  A  bill  of  ex- 
ceptions, setting  forth  the  evidence  taken  and 
proceedings  bad  upon  the  inquiry  as  to  the 
degree  of  the  crime  and  upon  the  motion  for 
leave  to  withdraw  the  plea,  was  duly  set- 
tled and  appears  In  the  record  on  appeaL 

The  evidence  shows  that  Siemsen  and  Dab- 
ner about  noon  on  November  3,  1906,  entered 
a  bank  in  San  Francisco,  known  as  the  Jap- 
anese Bank,  which  was  then  in  charge  of 
the  deceased  Munekata,  who  was  its  man- 
ager, and  an  assistant  named  Sasaki,  and 
asked  to  see  the  manager  on  business.  1%^ 
were  admitted  to  the  manager's  private  of- 
fice, which  was  in  the  rear  of  the  premisea 
and  Siemsen  immediately  struck  Munekata 
on  tbe  head  with  a  piece  of  gas  pipe  whlclt 
Dabner  had  procured  the  night  before.  Mnn< 
ekata  was  rendered  unconscious  by  the  blow, 
and  died  therefrom  shortly  afterwards.  Dab- 
ner, as  soon  as  the  blow  was  struck  and 
Munekata  fell  back  unconscious,  called  to 
Sasaki,  the  assistant,  to  come  to  the  man- 
ager's office.  He  came  and  he  also  was  beat- 
en over  the  head  by  Siemsen  and  rendered 
unconscious.  Siemsen  then  took  frran  the  till 
some  $2,000  or  $3,000,  and  the  two  defend- 
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ants  went  off  with  It  The  entire  occanence 
occupied  but  a  few  minutes  and  attracted  no 
attention  from  the  outside.  The  two  had  vis- 
ited the  bank  the  day  before,  for  the  purpose 
of  observation  to  ascertain  how  the  rob- 
bery could  be  accomplished,  and  bad  careful- 
ly planned  the  affair  beforehand,  even  to  the 
detail  that  Dabner  was  to  call  Sasaki  to 
the  manager's  ofiBce  as  soon  as  Slemsen  had 
strl<^en  down  the  manager  with  the  gas 
pipe.  There  was  no  fact  or  circumstance 
connected  with  the  commission  of  the  mur- 
der that  tends  in  the  least  degree  to  mitigate 
it.  The  only  mitigating  circumstance  con- 
cerning the  defendant  was  the  fact  that  he 
confessed  his  crime  when  he  was  arrested. 
It  was  upon  his  confession  that  the  details 
of  the  killing  and  the  robbery  were  first  dis- 
closed. We  cannot  perceive  that  his  subse- 
quent confession  has  any  bearing  upon  the 
qnestion  whether  or  not  the  crime  Itself  was 
committed  with  deliberation  and  under  cir- 
cumstances which  rendered  It  particularly  fla- 
grant and  heinous.  The  court  did  not  err 
in  holding  that  It  was  murder  of  the  first 
degree  with  no  mitigating  circumstances. 

In  support  of  the  application  to  withdraw 
the  plea  of  guilty,  substitute  a  plea  of  not 
gnlllT,  and  go  to  trial  before  a  jury,  it  was 
sliown  that  the  defendant  was  only  18  years 
old,  and  that  until  February,  1906,  he  had 
lived  in  or  near  the  city  of  Petaluma;  that 
he  had  there  borne  a  good  reputation  for  hon- 
esty, integrity,  and  good  behavior;  and  that 
he  was  not  a  strong-minded  person,  but  was 
easily  Influenced  by  others.  It  was  also 
claimed  that  be  was  insane.  The  grounds  of 
his  motion  were  that  his  plea  of  guilty  was 
made  through  Inadvertence,  without  due  de- 
liberation, in  ignorance  of  the  law  and  the 
consequences  of  such  a  plea.  In  obedience  to 
the  advice  and  Instruction  of  his  father,  and 
In  the  belief  that,  if  be  made  that  plea,  a 
Inry  would  be  called  to  fix  his  punishment, 
and  that  he  would  be  sentenced  only  to  im- 
prisonment for  life.  Evidence  was  given 
tending  In  some  degree  to  support  some  of 
these  grounds.  On  the  other  hand,  the  rec- 
ord shows  that  when  he  was  arraigned,  an 
attorney  was  appointed  by  the  court  to  rep- 
resent him ;  that  two  days  were  given  him  to 
consider  his  plea,  that  at  the  expiration  of 
the  two  days  other  counsel  were  appointed  to 
act  as  bis  attorneys  and  the  case  was  contin- 
ued for  two  more  days ;  that  a  demurrer  was 
then  filed  and  submitted  without  argument 
and  overruled  by  the  court;  that  the  attor- 
neys then  stated  to  the  court  that  the  defend- 
ant wished  to  plead  guilty;  that  this  was 
against  their  advice;  and  that  they  wanted 
to  withdraw  from  the  case.  The  court  then 
asked  the  defendant  personally  if  he  wanted 
to  plead  guilty,  and  he  said  that  he  did.  The 
conrt  then  informed  him  that  he  could  have 
other  counsel  If  he  desired  it,  and  proceeded 
to  explain  to  him,  clearly  and  at  length,  that. 
If  he  pleaded  guilty.  It  would  be  the  duty  of 
the  Judge  of  the  court,  and  not  a  Jury,  to  as- 
.   96P.-56 


certain  and  determine  whether  the  crime 
committed  was  murder  of  the  first  or  second 
degree,  and  that.  If  it  was  determined  to  be 
of  the  first  degree,  the  Judge  also  would  have 
to  deteiTuine  whether  he  was  to  be  hanged, 
or  sentenced  only  to  life  imprisonment,  but 
that.  If  he  pleaded  not  guilty,  these  questions 
would  be  decided  by  a  jury.  He  was  then  di- 
rected to  talk  to  his  attorneys  further  about 
the  matter,  and  after  such  conversation  in- 
form the  court  what  he  desired  to  do.  He 
then  talked  with  his  attorney,  and  again  sig- 
nified his  desire  to  plead  guilty,  his  attorney 
again  declaring  that  be  had  advised  against 
it  On  the  hearing  of  the  motion  be  testified 
that  In  this  conversation  with  his  attorney  he 
was  advised  that,  if  he  pleaded  guilty,  the 
court  would  determine  the  crime  to  be  mur- 
der of  the  first  degree  and  sentence  blm  to 
death  by  hanging,  and  that  he  fully  under- 
stood what  was  said  to  him  by  the  attorney 
and  by  the  court,  but  that  he  was  governed  In 
the  matter  by  the  advice  of  his  father.  After 
the  last  statement  by  the  attorney,  the  court 
again  asked  the  defendant  if  he  fully  under- 
stood what  he  was  doing,  and  he  answered 
that  he  did.  His  plea  was  then  taken  and  en- 
tered of  record,  his  attorneys  Immediately 
withdrawing  from  the  case.  The  case  was 
continued  to  the  following  day  to  take  evi- 
dence as  to  the  degree  of  the  crime.  At  that 
time  the  evidence  was  given,  the  degree  of 
the  crime,  and  punishment  was  fixed  as  above 
stated,  aud  the  matter  was  continued  two 
days  for  sentence.  At  the  time  fixed  for  sen- 
tence a  different  attorney  appeared  for  the 
defendant  and  made  the  application  for  leave 
to  withdraw  the  plea,  as  above  stated. 

It  thus  appears  that  the  defendant  was 
given  five  days  for  deliberation  as  to  bis  plea ; 
that  during  this  time  he  bad  the  counsel  and 
advice  of  three  attorneys,  all  urging  him  to 
plead  not  guilty ;  that  he  was  fully  informed 
by  them  as  to  the  difference  in  the  procedure 
if  he  pleaded  guilty  from  that  to  be  had  if 
he  pleaded  not  guilty ;  and  that  the  court  also 
explained  to  him  the  course  of  procedure. 
His  own  testimony  taken  in  these  proceed- 
ings Indicates  that  he  Is  a  young  man  of  at 
least  ordinary  Intelligence  and  quickness  of 
apprehension,  while  that  of  others  tended 
to  show  that  he  was  possessed  of  considerable 
shrewdness  and  cunning.  It  must  be  conced- 
ed that  the  court  justly  concluded  that  the 
defendant  made  bis  plea  after  ample  time 
for  deliberation  and  not  In  ignorance  of  the 
law,  or  facts,  nor  of  the  course  of  procedure 
to  follow,  and  with  full  knowledge  thereof. 
Doubtless  he  was  prompted  by  the  hope  that 
he  would  escape  death  and  be  condemned 
only  to  Imprisonment,  and  he  seems  to  have 
been  induced  to  Indulge  this  liope  largely 
by  the  suggestions  and  advice  of  his  father. 
But  we  do  not  think  this  fact  of  sufficient 
force  to  have  required  the  court  to  permit  a 
withdrawal  of  this  plea  after  the  event  had 
proven  that  his  hope  was  vain.    If  this  was 
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80,  then  the  punishment  upon  a  plea  of  guilty 
must  always  be  sometblng  less  than  the 
greatest  allowed  by  law,  for  the  defendant 
iu  pleading  guilty,  always  hopes  for  loss, 
and.  If  his  disnpiiiiiiitment  was  sufflcicnt 
to  give  the  right  to  witlidraw  the  pica,  it 
would  In  such  a  case  always  be  witlidrawn. 
It  was  not  until  the  court  had  declared  that 
the  penalty  would  be  death,  and  after  a  sub- 
sequeut  delay  of  six  days,  that  the  defendant 
applied  to  withdraw  and  change  bis  plea. 
There  was  no  contention  to  the  efToct  that 
there  was  any  serious  doubt  as  to  the  defend- 
ant's guilt,  or  that  evideiice  CDuld  be  produc- 
ed which  would  tend  to  prove  that  the  oflfense 
was  anything  less  than  murder  of  the  first 
degree,  or  even  to  mitigate  Its  atrocity  and 
lay  the  foundation  for  a  verdict  of  Im- 
prisonment for  life,  except  the  claim  that 
the  defendant  was  insane  and  that  prior  to 
his  departure  from  Petaluma,  10  months  be- 
fore the  time  of  sentence,  he  had  borne  a 
good  reputation  for  honesty,  Integrity,  and 
good  behavior.  The  evidence  of  his  insanity 
was  very  slight,  but  nevertheless  the  court 
appointed  three  physicians  to  examine  him 
in  that  respect,  and  they  unanimously  pro- 
nounced him  sane.  His  previous  good  char- 
acter might  have  some  bearing  on  the  fact 
of  his  participation  In  the  crime.  If  that  were 
In  doubt,  but  there  is  no  pretense  that  he  did 
not  aid  and  assist  therein  with  deliberation 
and  previous  knowledge  of  the  character  of 
assault  which  was  to  be  made.  A  cold-blood- 
ed, cruel,  and  deliberate  murder  Is  not  ren- 
dered any  the  less  atrocious  by  the  fact  that 
the  person  committing  It  was  previously  of 
good  reputation. 

Section  1018  of  the  Penal  Code  provides 
that  the  court  may  at  any  time  before  Judg- 
ment permit  the  withdrawal  of  a  plea  of 
guilty  and  a  substitution  of  a  plea  of  not 
guilty.  It  Is  a  matter  within  the  sound  dis- 
cretion of  the  court,  and  Its  action  must  be 
upheld  unless  an  abuse  of  discretion  Is  shown. 
The  following  remarks  of  the  court  in  People 
V.  Miller.  ]  14  Cal.  16,  45  Pac.  987,  are  partic- 
ularly applicable  here:  "The  mere  fact  that 
a  defendant,  knowing  his  rights  and  the  con- 
sequences of  bis  act,  hoped  or  believed,  or 
was  led  by  his  counsel  to  hope  or  believe, 
that  he  would  receive  a  shorter  sentence  or 
a  milder  punishment  by  pleading  guilty  than 
that  which  would  fall  to  his  lot  after  trial 
and  conviction  by  jury,  presents  no  ground 
for  the  exercise  of  this  liberal  discretion. 
People  V.  Lennox,  67  Cal.  113,  7  Pac.  260. 
To  hold  that  it  did  would  be  equivalent  to  say- 
ing that  a  defendant  might  speculate  upon 
the  supposed  clemency  of  a  judge,  with  the 
right  to  retract  If,  at  any  time  before  sen- 
tence, he  began  to  think  that  his  expectation 
would  not  be  realized.  •  •  »  Only  after 
it  is  made  manifest  that  defendant  is  to  suf- 
fer the  extreme  penalty,  and  that  no  further 
delay  will  be  permitted,  do  counsel  produce 
the  nllidavit,  itself  made  upon  the  day  of 
the  hearing,  but  not  offered  until  that  mo- 


ment, and  asked  to  be  allowed  to  retrace  all 
these  steps  thus  advisedly  taken.  What  con- 
clusion can  be  reached  except  tlie  one  that,  be- 
caiise  the  court  was  almnt  to  prououmf  wu- 
ttnce  of  (lentil,  dt-fi'ii  Imit  and  h:s  wuusi-l. 
knowing  that  he  could  not  fare  worse  at  tlie 
hands  of  a  jury,  and  might  fare  l)Otter.  sought 
an  opportunity  to  essay  the  other  chance." 
If  we  could  perceive  anything  in  the  evidence 
which  would  have  called  for  a  lesser  punish- 
ment than  that  the  trial  court  was  about  to 
Impose,  some  reason  might  appear  why  de- 
defendant  should  have  been  permitted  to 
withdraw  his  plea  and  put  his  fate  before 
a  jury.  No  showing  of  this  kind  is  made. 
The  record  not  only  fails  to  show  an  abuse 
of  discretion,  but,  to  the  contrary,  from  first 
to  last  makes  manifest  ttiat  the  trial  judge, 
placed  In  an  unusual  and  trying  position, 
conducted  all  of  the  proceedings  with  a  just 
and  even  solicitous  regard  for  the  defendant's 
rights,  and  ruled  as  alone  it  was  permissible 
for  him  to  rule  under  the  facts  before  him. 
The  defendant's  acts  Indicate  that  he  is  not 
so  dangerous  or  vicious  as  his  codefendant 
Siemseu.  Ills  voluntary  confession  seems 
to  have  been  full  and  frank.  These  facts 
might  have  aroused  In  the  mind  of  the  court 
some  degree  of  sympathy  for  him,  and  per- 
haps, if  a  Jury  had  considered  the  case,  sucli 
sympathy  might  have  been  sufficiently  potent 
to  have  saved  him  from  the  death  penalty. 
But  the  comparison  with  his  partner  in  crime 
does  not  establish  the  fact  that  his  own  acts 
were  not  sufficiently  atrocious  to  deserve  the 
severest  penalty,  but  only  to  show  that  there 
were  degrees  of  viciousness  to  which  his  dis- 
position and  capacity  did  not  carry  bim.  His 
voluntary  confession  does  not  lessen  or  soft- 
en the  character  of  his  crime.  But,  whatever 
its  effect  may  be,  it  was  addressed  to  the  dis- 
cretion of  the  court  below,  and  it  is  not  of  sof- 
flclent  weight  to  control  our  action  to  such 
an  extent  as  to  justify  us  in  declaring  that 
that  discretion  was  abused.  The  responsibil- 
ity in  such  matters  rests  upon  the  superior 
court.  This  court  has  no  function  to  perform 
regardlug  It,  except  to  see  that  the  dlscretloa 
of  that  court  Is  not  unreasonably  exercised. 
As  a  matter  of  law  the  action  of  the  superior 
court  is  justified  by  the  facts.  If  an  appeal 
is  to  be  made  to  sympathy  and  sentiment, 
it  can  only  be  done  on  an  application  for 
clemency  and  mercy  addressed  to  the  execu- 
tive department  of  the  state. 
The  judgment  and  order  are  affirmed. 

We  concur :  BEATTY.  C.  J. ;  ANGELLOT- 
TI,  J.;  SLOSS,  J.;  LORIGAK,  X;  HEN- 
SIIAW,  J. 

U<  Cal.  «1 

COREA  ▼.  HIGUERA  et  nx.     (S.  F.  4.C74.) 

(Supreme  Court  of  California.    April  29,  1908.) 

1.  Easemests— Wats  of  NECESsrrr— Requi- 
sites. 

No  rif^ht  of  way  over  another's  land  exists 
as  a  way  of  necessity  where  claimant's  land  is 
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bonnded  by  a  road  connecting  with  the  county, 
roads,  though  there  ix  no  eany  access  to  that 
road,  and  no  coni^tructed  track  for  teams  cod- 
Qocting  his  laud  with  it. 

IE(1.  Xoi-.  I-'ji-  ciiscs  In  point,  see  Cent.  Dig. 
vol.  17,  Eas(>ments,  85  riO-.'i'i.) 

2.  S.\ME— EkFKCT   of    CONVEYA.^fCE    OP   LAKD. 

If  a  right  of  way  over  dpfendants'  land 
was  appurtenant  to  a  tract  which  they  convey- 
ed to  plaintiff's  predecessor,  it  passed  with  the 
conveyance  of  the  tract,  under  Civ.  Code,  8 
1104,  providing  that  a  transfer  of  land  passes 
all  easements  attached  thereto. 

[E2d.  Note. — For  cases  in  point,  see  Coit.  Dig. 
voi.  17,  Easements,  {  CO.] 

3.  Same— "ApptiBTKNANC*." 

Under  the  express  terms  of  Civ.  Code,  | 
6C2,  a  thing  is  deemed  to  be  incidental  or  "ap- 
purtenant" to  land  when  it  is  by  right  used 
with  the  land  for  its  benefit,  e.  g.,  a  way,  water 
course,  or  passage  for  light,  sir,  or  beat  fiom  w 
across  the  land  of  another. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  17,  Easements,  §§  8,  9,  10. 

For  other  definitions,  see  Words  and  Phrases, 
vol.  1,  pp.  477,  487 ;  vol.  8,  p.  7580.] 

4.  8a»je— Nature. 

An  easement  is  real  property. 
[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  17,  Easements,  8§  1,  2.] 

5.  TbiaI/— Findings— Natubb. 

A  findin;;  or  an  allegation  that  plaintiff 
owned  a  right  of  way  across  defendants'  land 
and  that  it  was  appurtenant  to  his  land  is  a 
Fufficient  statement  of  ultimate  facts  to  be  es- 
tablished, and  is  not  a  conclusion  of  law. 

6.  Appeal— Review— Findings. 

A  judgment,  based  upon  allegations  and 
findins:s  of  sufficient  ultimate  facts,  cannot  be 
attaclccd  on  an  appeal  on  the  judgment  roll 
alone,  merely  becaus)*  the  complaint  and  the 
findings  contain  in  addition  a  showing  of  pro- 
bative facts  which,  taken  alone,  might  not  sup- 
port the  judgment. 

7.  Same. 

Findings  of  probative  facts  can  be  used  to 
overcome  an  express  findins  of  the  ultimate  fact 
only  where  the  probative  facts  found  are  incon- 
sistent with  the  ultimate  fact  found,  or  where 
it  .appears  that  the  trial  court  made  the  alleged 
finding  of  ultimate  fact  simply  as  a  conclusion 
from  the  particular  facts  found. 

8.  Limitation    of   Actions— Pleading— De- 

UUBBEB. 

A  demurrer  to  a  complaint  on  the  ground 
that  limitations  have  run  is  not  gootl  unless  the 
complaint  shows  affirmatively  tliat  they  have 
run. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  33,  Limitation  of  Actions,  §  671.) 

9.  Easements— DisfSE— Pleading. 

In  an  action  involving  plaintiffs  right  of 
way  across  defendant's  land,  if  the  right  had 
been  extinguished  by  disuse,  under  Civ.  Code,  i 
811,  prescribing  how  servitudes  may  be  extin- 
guished, it  was  a  matter  of  defense  to  be  plead- 
ed and  proved  by  defendants,  and  could_  not  be 
raised  by  demurrer,  where  such  extinguishment 
did  not  appear  on  the  face  of  the  complaint. 

Department  1.  Appeal  from  Superior  Court, 
Santa  CSara  County ;  A.  L.  Rhodes,  Judge. 

Action  by  Frank  Corea  against  Bernardo 
Elguetu  and  another.  From  a  judgment  for 
plaintiff,  defendants  appeal.    Affirmed. 

Charles  Clark,  for  appellants.  Wm.  H. 
Johnson,  tor  respondent 

'SL08S,  3.  The  complaint  In  this  action  al- 
leges that  on  November  2,  1804,  the  defend- 


(int  Bernardo  Hlguera  was  tbe  owner  of  lot 
7  of  the  Hlguera  rancho.  On  that  day  the 
defendants  conveyed  a  portion  of  said  lot  to 
John  Freitas,  one  of  the  bounrtarirs  of  the 
tract  conveyed  being  described  as  the  center 
of  the  Hlguera  ranch  road,  a  road  connect- 
ing with  the  county  road.  Thereafter  Frei- 
tas died,  and  in  1897  the  executors  of  bis  will, 
pursuant  to  a  probate  sale  duly  authorized 
and  confirmed  by  the  superior  court  convey- 
ed the  land  so  acquired  by  their  testator  to 
tbe  plaintiff,  who  has  ever  since  been  the 
owner  and  in  possession  thereof.  At  all  the 
times  mentioned  there  had  been  a  road  lead- 
ing from  tbe  land  conveyed  to  Freitas  across 
the  remaining  portion  of  lot  7  to  the  Higuera 
ranch  road.  The  road  which  thus  traversed 
lot  7  was  used  by  defendants  prior  to  their 
conveyance  to  Freitas,  and  at  the  time  of  the 
latter's  purchase  was  open,  laid  out,  and  used 
as  a  means  of  Ingress  and  egress  to  and  from 
tbe  land  conveyed,  "and  was  tbe  only  road  so 
laid  out  and  open  by  which  said  place  could 
be  reached  by  team ;  and  »  •  •  the  said 
road  was  and  had  been  appurtenant  to  said 
lands."  The  defendants  claim  to  be  the  ex- 
clusive owners  of  said  road  and  have  ob- 
structed It.  It  Is  alleged  that  plaintiff  Is  the 
owner  of  and  entitled  to  said  right  of  way. 
A  deranrrcr  to  the  complaint  having  been 
overruled,  the  defendants  answered,  denying 
the  allegations  of  the  complaint  regarding 
the  existence  of  the  road  In  question;  deny- 
ing that  said  alleged  road  was  open,  laid  out, 
or  used,  at  the  time  Freitas'  purchase,  or 
that  of  plaintiff,  or  that  it  was  the  only  road 
by  which  said  place  could  be  reac-hed  by  team. 
The  answer  denies,  further,  that  the  road 
was  or  Is  appurtenant  to  tbe  land  of  plaintiff, 
or  that  plaintiff  is  the  owner  'of  any  right  of 
way  over  defendants'  lands.  By  way  of  af- 
flrniatlve  defense  it  is  alleged  that  the  land 
conveyed  to  Freitas  and  subsequently  to  plain- 
tiff was  at  all  times  bounded  on  one  side 'by 
the  main  Iliguora  ranch  road,  by  which  the 
plaintiff  and  his  predecessors  had  access  to 
and  from  bis  lands  to  the  county  roads. 
There  Is  a  further  averment  that  any  use 
which  plaintiff  or  Frletas  may  have  made  of 
the  road  over  defendants'  lands  was  solely 
by  the  pornilsslon  of  the  defendants.  The 
court  finds  that  at  the  times  of  the  convey- 
ances to  Freitas  and  to  plaintiff  there  had 
been  and  was,  leading  from  the  land  so  con- 
veyed across  the  remaining  portion  of  lot  7, 
a  road  used  by  the  defendants  prior  to  their 
conveyance  w^lth  the  lands  conveyed  to  Frei- 
tas. This  road  is  found  to  have  been  open, 
laid  out,  and  used  as  a  means  of  Ingress  or 
egress  to  said  lands,  and  was  the  only  road 
so  laid  out  and  open  by  which  said  lands 
could  be  reached  by  team.  Said  road  was,  at 
the  time  of  Freitas'  purchase,  appurtenant 
to  said  lands  and  passed  with  the  same.  It 
was  appurtenant  to  said  lands  at  the  time  ' 
plaintiff  purchased,  and  passed  to  him  as  ap-  ' 
purtenant  thereto.  There  Is  a  finding  that 
plaintiff  "Is  the  owner  of  and  entitled  to  said 
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right  of  wa7  over  the  lands  of  defendants  to 
the  county  road,  to  pass  and  repass  on  foot 
and  with  team."  The  court  further  finds  that 
the  lands  of  plaintiff  are  bounded  on  one  side 
by  the  Higuera  ranch  road,  which  was  and 
is  an  open  traveled  road  leading  to  the  coun- 
ty road.  Said  Higuera  ranch  road  was  not, 
prior  to  the  commencement  of  this  action, 
used  by  plalntifT,  and  plaintiff  "has  not  easy 
access  to  said  Higuera  ranch  road  for  any 
purpose  to  and  from  his  own  lands  or  at  all." 
It  is  found  "that  plaintiff  is  entitled  to  the 
said  right  of  way  as  appurtenant  over  the 
lands  of  defendants,"  and  there  is  a  finding 
against  the  allegation  of  the  answer  that  the 
use  of  said  way  by  plaintiff  and  his  predeces- 
sors was  by  the  permission  of  defendants. 
Upon  these  findings  the  court  entered  a  Judg- 
ment declaring  the  plaintiff  to  be  the  owner 
of  the  roadway  described  in  the  complaint, 
and  enjoining  the  defendants  from  obstruct- 
ing said  road  or  interfering  with  plaintiff's 
use  thereof.  The  defendants  appeal  from  the 
judgment  The  evidence  is  not  before  ns,  the 
appeal  being  taken  on  the  judgment  roll  alone. 
The  principal  point  urged  is  that  neither 
the  complaint  nor  the  findings  state  a  case 
entitling  the  plaintiff  to  relief.  Assuming 
that  the  plaintiff  claims  a  "way  of  necessity," 
the  appellants  argue  that  the  facts  alleged 
and  found  do  not  authorize  the  assertion  of 
such  right  This  conclusion  is  undoubtedly 
sound.  The  complaint  shows,  as  do  the  find- 
ings, that  the  land  conveyed  to  plaintiff's 
predecessor  was  at  all  times  bounded  on  one 
side  by  the  Higuera  ranch  road,  which  con- 
nected with  the  county  roads.  This  circum- 
stance alone  is  fatal  to  the  existence  of  a 
way  of  necessity.  The  facts  that  there  was 
no  constructed  track  for  teams  connecting 
plaintiff's  land  with  the  Higuera  ranch  road, 
as  may  be  Inferred  from  the  complaint,  or 
that  as  the  court  finds,  plaintiff  had  not 
"easy  access"  to  that  road,  would  not  entitle 
him  to  assert  a  right  of  way  by  necessity. 
"The  right  of  way  from  necessity  must  be  in 
fact  what  the  term  naturally  imports,  and 
cannot  exist  except  in  cases  of  strict  neces- 
sity. *  •  *  That  the  way  over  his  land  is 
too  steep  or  too  narrow,  or  that  other  and 
like  difiScultles  exist,  does  not  alter  the  case, 
and  it  is  only  when  there  is  no  way  through 
his  own  land  that  a  grantee  can  claim  a  right 
over  that  of  his  grantor.  It  must  also  appear 
that  the  grantee  has  no  other  way."  Krlpp 
v.  Curds,  71  Cal.  62,  11  Pac.  879.  But,  as  Is 
pointed  out  by  respondent,  bis  right  does  not 
rest  upon  the  claim  of  a  way  of  necessity. 
The  complaint  alleges,  and  the  court  finds, 
that  the  right  of  way  here  in  dispute  was,  at 
the  time  of  the  conveyance  to  Freitas,  appur- 
tenant to  the  land  conveyed,  It  is  also  alleg- 
ed and  found  that  the  plaintiff  is  the  owner 
of  said  right  of  way,  which  Is  specifically  de- 
scribed. If  fbe  right  of  way  was  appurte- 
nant to  the  land,  it  passed  with  the  transfer 
of  that  land.  Civ.  Code,  i  1101.  What  Is  an 
appurtenance  la  defined  by  section  6SZ  of  the 


Civil  Code.  The  findings  that  the  plaintiff 
was  the  owner  of  the  way  in  question  and 
that  it  did  constitute  such  appurtenance  are 
findings  of  fact,  and  such  findings,  in  the  ab- 
sence of  a  claim  that  they  are  not  supported 
by  the  evidence,  necessarily  lead  to  the  con- 
clusion that  plaintiff  was  entitled  to  judg- 
ment An  easement  is  real  property,  and  an 
allegation  that  plaintiff  Is  the  owner  of  spe- 
cific real  property,  has  always  in  this  state 
been  regarded  as  an  averment  of  an  ultimate 
fact  not  of  a  conclusion  of  law.  Payne  t. 
Treadwell,  16  Cal.  220;  Haight  v.  Green.  19 
Cal.  117;  Garwood  v.  Hastings,  38  CaL  218; 
Johnson  v.  Vance,  86  Cal.  130,  24  Pac  863; 
Haggln  v.  Kelly,  136  Cal.  483,  69  Pac  140. 
An  averment  that  a  certain  road  or  street  Is 
a  public  highway  is  a  statement  of  a  fact  (Be- 
quette  v.  Patterson,  104  Cal.  282,  37  Pac  917 ; 
People  V.  McCue,  150  Cal.  195,  88  Pac  899), 
and  we  see  no  reason  why  an  allegation  that 
the  plaintiff  Is  the  owner  of  a  described  right 
of  way  or  other  easement  over  defendant's 
land,  and  that  such  easement  is  appurtenant 
to  plaintiff's  land,  should  not  be  regarded  as 
a  sufilclent  statement  of  the  ultimate  facts  to 
be  established.  Such  allegations  have  been 
held  to  be  sufficient  in  other  jurisdictions 
(Whaley  v.  Stevens,  27  S.  O.  549,  4  S.  E.  145 : 
Hall  V.  Hedrlck,  125  Ind.  S26,  25  N.  El.  350). 
and  we  are  cited  to  no  authority  In  support 
of  the  contention  that  they  set  forth  merely 
conclusions  of  law. 

The  appellants  argue,  however,  that  the 
specific  facts  alleged  and  foimd  are  insuffi- 
cient to  show  the  existence  of  a  right  of  way 
appurtenant  to  the  land  conveyed.  But,  if 
we  assume  this  to  be  true,  the  appellants 
would  not  be  helped.  The  facts  stated  re- 
garding the  use  of  the  way  prior  to  the  con- 
veyance to  Freitas  are  merely  probative  facts, 
and,  if  not  inconsistent  with  the  findings  of 
ultimate  facts,  cannot  affect  those  findings. 
This  subject  was  fully  considered  by  this 
court  in  People  v.  McCue,  150  Cal.  195,  88 
Pac.  899.  Upon  a  careful  review  of  the  au- 
thorities, it  was  there  declared  that  upon  an 
appeal  on  the  judgment  roll  alone  a  judg- 
ment based  upon  allegations  and  findings  of 
sufficient  ultimate  facts  cannot  be  successful- 
ly assailed  merely  because  the  complaint  and 
the  findings  contain  in  addition  a  sliowlng  of 
probative  facts  which,  taken  alone,  might  nc 
support  the  judgment  The  findings  of  pro- 
bative facts  can  be  used  to  overcome  an  ex- 
press finding  of  the  ultimate  fact  only  where 
the  probative  facts  found  are  inconsistent 
with  the  ultimate  fact  found,  or  where  it  ap- 
pears that  the  trial  court  made  the  allied 
finding  of  ultimate  fact  simply  as  a  conclu- 
sion from  the  particular  facts  found.  Ttieae 
conditions  do  not  exist  here.  The  averments 
and  findings  regarding  the  use  of  the  road 
prior  to  the  conveyance  to  Freitas,  if  they  are 
not  sufficient  to  establish  the  existence  of  a 
right  of  way  as  appurtenant,  are  in  no  way 
inconsistent  with  such  right;  nor  is  there 
anything  on  the  face  of  the  findings  to  shoir 
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that  the  court  treated  the  finding  that  the 
right  of  way  was  appurtenant,  or  the  further 
finding  that  plaintiff  was  the  owner  of  such 
way,  as  mere  conclusions  following  from  oth- 
er facts  found.  The  findings  of  these  ulti- 
mate facts  are  separate  and  independent 

Appellants  urge  that  plalntifTs  cause  of 
nctlon  Is  barred  by  the  statute  of  limitations, 
and  that  their  demurrer,  which  specified  this 
ground,  should  hare  been  sustained.  A  de- 
murrer on  this  ground  Is  not  good  unless  the 
complaint  affirmatlTely  shows  that  the  statu- 
tory period  has  run  since  the  accrual  of  the 
cause  of  action.  Wise  t.  Hogan,  77  Cal.  184, 
19  Pac.  278;  Williams  y.  Bergin,  116  Cal.  56, 
47  Pac.  877.  The  complaint  here  does  not 
show  when  the  defendants  first  obstructed 
the  road  or  interfered  with  plaintiff's  use  of 
It.  If,  as  is  suggested  by  appellants,  plain- 
tiff's right  was  extinguished  by  disuse  (Civ. 
Code,  §  811),  such  extinguishment  did  not  ap- 
pear on  the  face  of  the  complaint,  and,  if  It 
existed,  was  matter  of  defense  to  be  averred 
and  proved  by  the  defendants. 

There  are  no  other  points  requiring  notice. 

The  Judgment  is  affirmed. 

We  concur:    ANGELLOTTI,  J. ;  SHAW,  J. 


in  Cal.  421 

REDWOOD  CITY  SALT  CO.  v.  WHITNEY 
et  al.    (S.  F.  4,685.) 

(Supreme  Court  of  California.    April  28,  1908.) 

1.  SAI.E8  —  Action  for  Vai.uk  of  Goods  — 
Complaint— SumciENCT. 

A  complaint  agaiost  partners  and  against 
one  of  them  individually,  alleging  that  plain- 
tiff sold  "defendants"  goods,  etc.,  alleges  clearly 
and  intelligibly  a  joint  purchase  by  the  part- 
nership and  an  individual. 

2.  PABTIEa— JOINDEB— PABTNEBSHIP    AKD    IN- 
DrVIDUAl,. 

A  complaint  against  partners  and  one  of 
them  individually  for  the  value  of  goods  sold 
them  does  not  snow  a  misjoinder  of  causes  of 
action ;  all  the  parties  to  the  Joint  purchase  be- 
ing necessary  parties  defendant 

8.  PaBTNXBSHIP— DEBT&— LlABILITT  OV  PABT- 
KEBS. 

Under  the  express  terms  of  Civ.  Code,  8 
2442,  partners  are  liable  Jointly  with  their  co- 
partners for  partnership  debts. 

4.  AppBAii— Disposition— Partly  Ebboneods 

JUDOICENT. 

That  judgment  for  goods  sold  should  have 
been  awarded  against  partners  only,  instead  of 
against  them  and  one  of  them  individually,  does 
not  require  a  reversal  of  the  judgment  against 
the  partners,  since  Code  Civ.  Proc.  g  578,  for- 
merly Prac.  Act,  «  145  (St.  1851,  p.  73,  c.  5), 
providing  that  judgment  may  be  given  for  or 
iMalnst  one  or  more  of  several  parties,  has 
abrogated  the  common-law  rule  tliat  in  an  action 
on  a  joint  contract,  plaintiff  must  recover 
against  all  or  none  of  the  defendants,  and  the 
Judgment  may  be  set  aside  on  appeal  so  far  as 
the  Individual  liability  of  the  iwrtner  is  con- 
cerned. 

5.  Sales  —  Aotiok  roB  Valux  of  Goods— 
Pleading— Vabiance—Matibialitt. 

Under  Code  Civ.  Proc.  I  469,  providing 
that  no  variance  between  pleading  and  proof 
■ball  be  deemed  material  unless  it  has  actually 
misled  the  adverse  party  to  his  prejudice  in 
maintaining  hia  action  or  d^ense^  tlie  variance 


in  an  action  to  recover  the  price  of  goods  sold 
between  an  allegation  that  they  were  sold  to 
partners  and  one  of  them  individually  and  proof 
that  they  were  gold  to  the  partners  was  not  ma- 
terial. 
6.  Same— Evidence— Sufficiency. 

Evidence  in  action  for  the  value  of  goods 
sold  held  sufficient  to  show  the  value  of  the 
goods. 

Department  1.  Appeal  from  Superior 
Court,  San  Mateo  County;  George  H.  Budi, 
Judge. 

Action  by  the  Redwood  City  Salt  Company 
against  Arthur  L.  Whitney  Individually  and 
as  a  partner  and  another.  From  a  judg- 
ment for  plaintiff,  defendants  appeal.  Modi- 
fled  and  affirmed. 

Hewlett,  Bancroft  &  Ballantlne,  for  appel- 
lants.   Ross  &  Ross,  for  respondent. 

ANGELLOTTI,  J.  This  is  an  appeal  by 
all  the  defendants  from  a  Judgment  in  favor 
of  plaintiff  against  them  for  the  sum  of  $2,- 
215.20  for  goods  sold  and  delivered. 

1.  The  action  was  against  Arthur  L.  Whit- 
ney and  Albion  H.  Whitney,  copartners  do- 
ing business  under  the  name  and  style  of  C. 
E.  Whitney  &  Co.,  and  said  Arthur  L.  Whit- 
ney, Individually.  The  complaint  alleged 
that  the  plaintiff  "at  the  special  instance  and 
request  of  the  defendants  sold  and  delivered 
to  the  said  defendants  goods,  wares,  and 
merchandise,"  the  reasonable  value  of  which 
was  |2,410,  and  tliat  no  part  of  said  sum  had 
been  paid.  A  demurrer  on  the  grounds  (1) 
that  several  causes  of  action  were  Improper- 
ly united,  in  that  a  cause  of  action  against 
Arthur  L.  Whitney  and  Albion  H.  Whitney 
as  copartners  was  Joined  with  a  cause  of  ac- 
tion against  said  Arthur  L.  Whitney,  individ- 
ually; (2)  that  there  was  a  misjoinder  of 
parties.  In  that  said  partners  were  Joined  as 
defendants  with  said  Arthur  L.  Whitney  In- 
dividually; (3)  that  the  complaint  was  im- 
certain  in  that  it  did  not  appear  therefrom 
whether  the  goods,  etc.,  were  sold  and  deliv- 
ered to  said  partners  or  to  Arthur  L.  Whit- 
ney individually;  (4)  that  it  was  ambiguous 
for  the  same  reason ;  and  (5)  that  it  was  un- 
intelligible for  the  same  reason — was  over- 
ruled, and  complaint  Is  made  of  this  ruling 
on  this  appeal.  There  was  no  uncertainty, 
ambignily,  or  unlntelllglblllty  In  the  com- 
plaint It  is  susceptible  of  but  one  construc- 
tion, viz.,  that  the  goods  were  sold  and  de- 
livered to  the  partnership,  and  Arthur  L. 
Whitney  as  an  individual,  or,  in  other  words, 
that  Arthur  L.  Whitney  and  the  firm  of  C. 
E.  Whitney  &  Co.,  of  which  he  was  a  member. 
Jointly  purchased  the  goods.  We  know  of 
no  reason  why  a  member  of  a  partnership  as 
an  individual  cannot  unite  with  the  partner- 
ship in  the  purchase  of  property  for  the  Joint 
benefit  of  the  partnership  and  himself  per- 
sonally. Certainly  it  would  not  be  contended 
that  property  could  not  be  purchased  Jointly 
by  a  partnership  and  a  third  person  not  a 
member  of  the  firm,  and  there  Is  no  material 
diatlnctlou  in  this  regard  between  the  case 
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of  a  third  person  and  that  of  one  who  Is  a 
member  of  the  partnership.  The  complaint 
states  clearly,  unambiguously,  and  Intelligibly 
the  simple  case  of  a  joint  purchase  by  a  part- 
nership and  an  individual.  There  was  no 
misjoinder  of  causes  of  action.  There  was 
but  a  single  cause  of  action  stated,  namely, 
a  cause  of  action  for  the  reasonable  value 
of  goods  sold  and  delivered,  to  all  the  de- 
fendants, and  there  was  no  misjoinder  of 
parties,  for  all  of  the  parties  Jointly  pur- 
chasing were  necessary  parties  defendant. 
See  Harrison  v.  McCormlck,  69  Cal.  61C,  020, 
11  Pac.  450;  Cox  v.  GlUe,  etc.,  Co.,  8  OkL 
483,  58  Pac.  645.  The  demurrer,  therefore, 
was  properly  overruled. 

2.  The  verdict  and  judgment  must,  like- 
wise, be  construed  as  being  against  Arthur 
li.  Whitney  jointly  with  the  partnership.  It 
is  contended  that  the  evidence  was  not  suffi- 
cient to  support  a  conclusion  of  any  joint 
purchase  by  the  firm  and  Arthur  L.  Whitney 
individually.  We  think  it  is  true  that  there 
was  no  substantial  evidence  to  show  anything 
but  a  purchase  by  and  delivery  to  the  part- 
nership firm  of  C.  E.  Whitney  &  Co.  This  the 
evidence  amply  shows  with  the  result  that 
each  of  the  members  of  the  firm,  Arthur  L. 
Whitney  and  Albion  H.  Whitney,  was,  joint- 
ly with  his  copartners,  liable  to  plaintifT  for 
the  value  of  the  goods.  Civ.  Code,  §  2442. 
But  there  was  no  liability  on  the  part  of  de- 
fendant Arthur  L.  Whitney  except  such  as 
the  law  Imposed  upon  him  as  a  member  of 
the  partnership  for  a  partnership  debt.  The 
judgment  against  him  in  so  far  as  It  may  be 
a .  judgment  for  an  individual  debt  as  dis- 
tinguished from  a  partnership  debt  is  improp- 
er. It  does  not  follow,  however,  as  appears 
to  be  assumed  by  appellants,  that  the  judg- 
ment against  the  partners  must  be  reversed. 
It'  Is  established  that  the  common-law  rule 
to  the  effect  that,  in  an  action  on  a  joint  con- 
tract, the  plaintiff,  must  recover  against  all 
or  none  of  the  defendants  has  been  abrogated 
in  this  state,  and  that  in  such  an  action  the 
plaintiff  is  entitled  to  a  judgment  against 
those  of  the  defendants  who  are  shown  to  be 
liable  on  the  obligation.  This  Is  held  to  be 
the  effect  of  section  578  of  the  Code  of  Civil 
Procedure,  Code  1906,  p.  210,  formerly  section 
145  of  the  practice  act,  providing  that  judg- 
ment may  be  given  for  or  against  one  or  more 
of  several  plaintiffs,  and  for  or  against  one 
or  more  of  several  defendants.  Lewis  v. 
Clarkin,  18  Cal.  399;  Shaln  v.  Forbes,  82 
Cal.  577,  23  Pac.  198;  Bailey  Loan  Co.  v. 
Hall,  110  Cal.  490,  42  Pac.  962.  This  is  un- 
doubtedly the  rule  In  this  state,  subject  per- 
haps to  the  qualification  that  the  defendants 
held  liable  are  entitled  to  be  protected  against 
any  material  variance  between  the  pleadings 
and  the  proof.  See  Chetwood  v.  Cal.  Nat. 
Bank,  113  Cal.  424,  45  Pac.  704.  The  vari; 
auce  here  was  not  material  within  the  defi- 
nition of  that  term  in  our  Code  of  Civil  Pro- 
cedure (section  409),  and  judgment .  could 
properly-  have  been  given  In  the  lovyer  court 


against  the  partners  alone,  without  any 
amendment  of  the  complaint  (Code  Civ.  Proc. 
5  470).  This  court  may  on  this  appeal  vacate 
the  judgment  In  so  far  as  it  purports  to  Im- 
pose any  liability  on  Arthur  L.  Whitney  in 
addition  to  his  liability  as  a  member  of  the 
partnership  of  C.  E.  Whitney  &  Co.,  and  leave 
the  judgment  in  force  in  all  other  resiiects. 
See  Nichols  v.  Dunphy,  58  Cal.  605.  We  have 
discussed  this  question  upon  the  assumption 
that  it  Is  of  some  practical  importance  to 
Arthur  L.  Whitney  that  the  judgment  should 
be  so  changed  as  to  relieve  him  from  any 
such  apparent  additional  liability.  It  ar>- 
pears  to  us  that  this  assumption  may  be  well 
based,  and  we  are  satisfied  that  he  la  enti- 
tled to  have  the  Judgment  show  clearly  that 
the  liability  Imposed  thereby  on  him  is  sole- 
ly one  for  the  debt  of  a  general  partnership 
of  which  he  is  a  member. 

3.  The  only  other  point  made  for  reversal 
is  that  the  evidence  was  insuflBciont  to  show 
the  value  of  the  goods  sold  and  delivered, 
which  consisted  of  777i.i  tons  of  salt.  As  al- 
ready stated,  the  verdict  was  for  $2,215J20. 
Of  the  7771/4  tons,  185  tons  were  what  is 
known  as  half  ground  salt,  salt  that  had  been 
run  through  the  crusher,  and  it  is  admitted 
that  the  reasonable  market  value  of  such 
half  ground  salt,  delivered,  as  this  was,  at 
the  works  of  plaintiff  at  Redwood  City,  was 
$3.10  per  ton,  or  a  total  for  the  185  tons  of 
$573.50.  There  being  an  admitted  credit  to 
defendants  of  $150.38  for  work  done  by  their 
employes  in  sacking  the  salt,  there  would 
be  left  $1,485.32  of  the  verdict  for  the  re- 
maining 59214  tons,  which  would  make  the 
price  of  such  salt  delivered  in  sacks  at  plain- 
tiff's works  about  $2..50  per  ton.  We  do  not 
think  that  it  can  be  held  that  there  was  not 
sufficient  evidence  that  such  salt  so  deliver- 
ed was  reasonably  worth  at  least  this  amount. 
The  original  nnderstandlhg  between  the  par- 
ties appears  to  have  been  that  the  salt  to  be 
furnished  should  be  half  ground  salt,  but  as 
It  was  wanted  immediately  by  defendants  to 
fill  an  order  for  foreign  shipment,  and  as  it 
was  Impossible  to  run  it  through  the  crusher 
in  time,  Mr.  Arthur  L.  Whitney,  after  a  per- 
sonal inspection  of  the  salt  at  plaintiff's 
plant,  authorized  and  directed  the  order  to- 
be  filled  by  the  sacking  and  delivery  of  a  lot 
of  "drift"  salt  on  hand,  which  he  said  was 
sufficiently  flue  for  the  purpose.  He  himself 
testified  that  while  in  price  there  was  some 
distinction  between  drift  salt  and  half  ground 
salt,  without  stating  how  much,  there  was 
practically  none  in  character,  that  one  Is 
often  sold  for  the  other,  and  that  be  did  not 
know  that  any  one  could  tell  the  difference. 
The  salt  delivered,  for  which  recovery  is  here 
sough ti  was  in  fact  used  by  defendants  in 
filling  the  contract  for  half  ground  salt  for 
foreign  shipment  It  also  appeared  that  de- 
fendants subsequently  purchased  from  plain- 
tiff salt  of  the  same  character  as  that  here 
purchased  for  $3.50  per  ton.  There  w'as.  It 
is  true,  evidence  on  the  part  of  defendants. 
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that  some  of  tbe  salt  delivered  did  not  come 
up  to  tbe  standard  of  the  drift  salt  authoriz- 
ed, but  there  was  nothing  to  Indicate  how 
mnch  there  was  of  this.  There  is  enough  in 
the  record  to  support  a  conclusion  that  the 
unground  salt  delivered  was  generally  the 
drift  salt  described  by  Mr.  Whitney,  and  that 
such  drift  salt  was  reasonably  worth  in  the 
market  nearly,  if  not  quite,  as  much  as  half 
ground  salt  In  addition  to  this,  there  was 
the  positive  testimony  of  Mr.  Lovle,  the  sec- 
retary of  plaintlfF,  that  the  market  value  of 
the  777%  tons  of  salt  was  $3.10  per  ton.  Cer- 
tainly we  cannot  say  that  a  conclusion  that 
the  unground  salt  delivered  was  reasonably 
worth  $2.50  per  ton  does  not  find  sufficient 
support  In  the  evidence. 

It  is  ordered  that  the  Judgment  be  and 
tbe  same  is  hereby  modified  by  adding  thereto 
the  following  provision,  viz.:  "This  judg- 
ment, so  far  as  defendant  Arthur  L.  Whit- 
ney is  concerned,  is  one  against  him  solely 
in  bis  capacity  as  a  meml>er  of  the  partner- 
ship of  C.  R  Wliitney  &  Co.,  and  imposes  no 
Individual  liability  on  him  other  than  such 
as  Is  imposed  by  reason  of  his  membership 
in  said  firm."  And.  as  so  modified,  said  judg- 
ment is  affirmed. 

We  concur:    SHAW,  J. ;   SLOSS,  J. 

1S3  Cal.  418 

BONESTELU  RICHARDSON  &  CO.  v. 

CURRY  et  al.  (S.  F.  4.451.) 

(Supreme  Court  of  California.    April  28,  1008.) 

1.  Venue— Action  Against  Public  Officeb. 

Code  Civ.  'rroc.  §  ,S03,  subd.  2,  provides 
that  an  action  asainst  a  public  officer  or  per- 
son especially  appointed  to  execute  bis  duties, 
for  an  act  done  by  him  in  virtue  of  bis  o£fice  or 
against  a  person  who  by  bis  command  or  in  his 
aid  does  anything  touching  the  duties  of  such 
officer,  must  be  tried  in  the  county  where  the 
cause  arose,  subject  to  the  power  of  the  court 
to  change  tbe  place  of  trial.  Held,  that  the  sub- 
division applies  only  to  such  affirmative  acts  of 
the  officer  as  directly  interfere  with  the  per- 
sonal right.i  or  property  of  a  person,  and  not  to 
mere  omi.<%ions  or  neglect  of  official  duty,  and 
it  is  not  applicable  to  an  action  against  certain 
state  officers  and  a  firm  to  whom  a  contract  for 
the  furnishing  of  paper  for  use  in  the  state 
printer's  office  had  been  awarded  by  the  state 
officers  in  tlieir  official  capacity,  to  enjoin  fur- 
ther action  under  the  contract  on  the  ground 
of  its  illegality  because  not  awarded  to  the  low- 
est bidder. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  -18,  A'enue,  i  20.] 

2.  Same. 

In  all  cases  as  to  which  express  provision 
Is  not  made  to  the  contrary,  the  proper  county 
for  trial,  subject  to  the  power  of  the  court  un- 
der Code  Civ.  Proc.  S  *">!>",  to  change  the  place 
of  trial  on  account  of  convenience  of  witnes.ses, 
disqualification  of  judge,  or  inability  to  have 
an  impartial  jury,  is  the  county  in  which  de- 
fendants or  some  of  them  reside  at  the  cora- 
nicnci-mcnt  of  the  action,  as  provided  by  Code 
Civ.  I'roc.  S  ."?!).".. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
Vol.  48,  Venue,  g§  34-37.] 

Depnrtmont  1.  Appeal  from  Superior  Court, 
City  and  County  of  San  Frauci;>eo;  J.  M. 
Sea  well.  Judge,' 

Cftl.Rep.  95-97  P.— 9 


Action  by  BonestcU,  Richardson  &  Co. 
against  Charles  F.  Curry  and  others.  From 
an  order  denying  a  charge  of  venue,  certain 
of  the  defendants  appeal.    Affirmed. 

U.  S.  Webb,  Atty.  Gen.,  and  Geo.  H.  Sturte- 
vant.  Deputy  Atty.  Gen.,  for  appellants.  M.  H. 
Wascerwitz,  Hiram  W.  Johnson,  and  C.  K. 
BouesteU,  for  respondent 

ANGELLOTTI,  J.  This  Is  an  appeal  from 
an  order  of  the  superior  court  of  the  city  and 
county  of  San  Francisco  denying  apiiellan'ts' 
motion  for  a  change  of  place  of  trial  of  the 
above-entitled  action  from  fiaid  superior  court 
to  the  superior  court  of  the  county  of  Sacra- 
mento. The  action  was  one  instituted  in  the 
suiwrlor  court  of  the  city  and  county  of  San 
Francisco  against  appellants,  who  were  re- 
stiectlvely  Secretary  of  State,  Assistant  At- 
torney General,  and  state  printer  of  tbe  state 
of  California,  and  the  members  of  tbe  part- 
nership firm  of  A.  Zellerbach  &,  Sons,  to 
which  a  contract  for  the  furnishing  of  certain 
paper  for  use  In  the  state  printer's  office  had 
been  awarded  by  appellants  in  their  official 
capacity,  to  enjoin  further  action  In  regard 
to  or  under  said  contract  upon  the  ground 
that  tbe  same  was  illegal  and  void.  The 
official  acts  of  appellants  In  the  matter  were 
performed  in  the  county  of  Sacramento,  the 
place  where  they  had  their  offices  and  trans- 
acted their  official  business.  The  defendants 
Zellerbach  were  residents  of  tbe  city  and 
county  of  San  Francisco.  The  plaintiff  cor- 
poration was  a  taxpayer  of  the  state,  and 
wag  engaged  in  tbe  same  line  of  business  as 
A.  Zellerbach  &  Sons,  and  claimed  that  it 
was  the  lowest  bidder  for  tbe  furnishing 
of  the  paper,  and  was  itself  entitled  to  tbe 
contract 

Appellants'  motion  for  a  change  of  place 
of  trial  was  based  entirely  on  the  provisions 
of  subdivision  2  of  section  393  of  the  Code 
of  Civil  Procedure,  which,  so  far- as  is  mate- 
rial here,  provides :  "Actions  for  the  following 
causes  must  be  tried  In  tbe  county  where  the 
cause,  or  some  part  thereof,  arose,  subject  to 
the  like  power  of  the  court  to  Change  the 
plac-e  of  trial :  •  •  •  (2)  Against  a  pub- 
lic officer,  or  person  especially  appointed  to 
execute  his  duties,  for  an  act  done  by  blm  In 
virtue  of  his  office ;  or  against  a  person  who, 
by  his  command  or  In  his  aid,  docs  anything 
touching  the  duties  of  such  officer."  This 
subdivision  Is  not  applicable  to  the  case  at 
bar.  This  action  Is  not  one  against  a  public 
officer  "for  an  act  done  by  him  In  virtue  of 
his  office"  within  the  meaning  of  those  words 
OB  the  samp  are  used  In  this  law.  ,It  was 
held  in  McMillan  v.  VIscher,  Shoritt,  etc.,  9 
Cal.  420,  70  Am.  Dec.  0.")5,  that  a  similar  pro- 
vision In  our  practice  act  was  not  appllcjible 
to  a  pnicccding  in  innndannis  to  compel  a 
slicriff  to  execute  a  dwd,  the  court  siiyiug 
through  Field,  J.:  "The  second  subdivision 
of  section  nliietoon.  which  provides  that  ac- 
tions affainst  a  public  officer  for  acts  done  by 
him  In  virtue  of  bis  office  shall  be  tried  In 
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the  connty  where  the  caiise  or  some  part 
thereof  arose,  applies  only  to  a£Brmatlre 
acts  of  the  officer,  by  which,  In  the  execution 
of  process,  or  otherwise,  he  interferes  with 
the  property  or  rights  of  third  persons,  and 
not  to  mere  omissions  or  neglect  of  official 
duty.  Elliott  V.  Gronke'g  Adm'rs,  18  Wend. 
(N.  X.)  85;  Hopkins  t.  Haywood,  Id.  265." 
The  cases  cited,  construing  a  pratically  simi- 
lar New  York  statute,  fully  sustain  the  text. 
The  provision  was  subsequently  made  a  part 
of  our  Code  of  Civil  Procedure  in  the  light 
of  the  construction  previously  given  by  the 
courts,  and  with  the  intention,  we  must  as- 
sume, that  It  should  continue  to  be  so  constru- 
ed. This  construction  contemplates  only  such 
affirmative  acts  of  an  officer  as  directly  inter- 
fere with  the  personal  rights  or  property  of 
the  person  complaining,  such  as  wrongful  ar- 
rest, trespass,  conversion,  etc.  The  complaint 
In  the  case  at  bar  shows  no  such  case.  More- 
over, the  action  is  not  one  against  public 
officers  for  an  act  done  by  them,  but  is  an 
action  against  them  and  certain  other  persons 
Bolelj  to  prevent  the  doing  of  certain  acts  by 
such  officers  and  by  the  other  defendants  in 
the  future.  It  is  thoroughly  established,  both 
by  statute  and  by  the  decisions,  that  in  all 
cases  as  to  which  express  provision  is  not 
made  to  the  contrary  the  proper  county  for 
trial,  subject  to  the  power  of  the  court  to 
change  the  place  of  trial  on  account  of  con- 
venience of  witnesses,  disqualification  of 
judge,  and  inability  to  have  an  Impartial  trial 
(Code  Civ.  Proa  {  397),  is  the  county  in  which 
the  defendants,  or  some  of  them,  reside  at 
the  commencement  of  the  action  (Code  Civ. 
Proc.  {  396). 

The  order  denying  appellants'  motion  for  a 
change  of  place  of  trial  is  affirmed. 

We  concur:    SHAW,  J. ;   SLOSS,  J. 

1S3  Cal.  477 
YOUNG  V.  BLAKBMAN.     (S.  P.  4,213.) 
(Supreme  0>art  of  California.    April  29,  1908.) 

1.  BouNDABiES— Location  bt  Parties. 

Where  adjoininir  lot  owners,  being  uncer- 
tain of  the  true  position  of  a  boundary  estab- 
lighed  by  measuring  from  a  fixed  object,  agree 
upon  its  true  location,  mark  it  upon  tne  ground, 
or  build  up  to  it,  and  acquiesce  in  the  location 
for  a  period  equal  to  that  of  the  statute  of  lim- 
itations, or  under  such  circumstances  that  sub- 
stantial loss  would  be  caused  by  a  change,  the 
line  located  becomes  in  law  the  true  line  called 
for  by  the  descriptiong  of  their  deeds,  regardless 
of  the  accuracy  of  the  agreed  location  as  it  may 
appear  by  subsequent  measurements. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  6,  Boundaries,  ff  212-226.] 

2.  Same— Pabol  Aobeeuent  of  Pabtiis. 

The  agreement  as  to  the  line  may  be  in 
parol. 

3.  Frauds,    Statttte   of  •— Cohvetanob   or 
Land — Establishment  of  Boundabt. 

The  agreement  does  not  operate  to  convey 
title  to  the  land  which  may  lie  between  the 
agreed  line  and  the  true  line,  and  hence  is  not  in 
violation  of  the  statute  of  frauds,  although  it  is 
not  in  writing. 

[Ed.  Note.— For  cases  in  point,  see  (iJent.  Dig. 
voL  23,  Frauds,  Statute  of,  t  112.] 


4.  BOUNDASIEB— liOCATIOK  ST  PaBTIES— EF- 
FECT OF  Subsequent  Conveyance  by  Obig- 
IRAL  Descbiption— Presumpttoh. 

A  conveyance  of  one  of  the  lots  by  the  orig- 
inal description,  executed  after  the  line  has 
been  established  by  the  parties,  will  be  presumed 
to  have  been  intended  to  refer  to  the  distance 
as  fixed  by  the  agreement  and  marked  by  the 
occupancy  in  pursuance  thereof,  unless  there  is 
something  in  the  deed  or  in  the  attending  cir- 
cumstances to  rebut  the  presumption. 

5.  Estoppel— Equitable  Estoppel— Plead- 
ing—NECEssmr  OF  Pleading  EeroppEi. 
Against  Defense  in  Answer. 

Where  no  reply  is  allowed  in  pleading,  if 
plaintiff  claims  an  estoppel  against  defenses  set 
up  in  the  answer,  he  is  entitled  to  give  evidence 
concerning  it  without  plea ;  the  rale  that  es- 
toppels must  be  ideaded  not  being  applicable. 

6.  Same  —  Inconsutent  Claims  to  Real 
Property. 

Defendant  held  an  option  on  a  20-foot  lot. 
the  boundaries  on  each  side  of  which  were  in 
controversy.  Former  owners  of  the  lot  and  of 
the  one  west  had  agreed  upon  a  division  line 
running  a  little  west  of  the  line  called  for  by 
the  description  in  the  deeds,  and  a  20- foot  build- 
ing had  been  erected  bordering  on  the  agreed 
line.  Pending  a  suit  by  defendant  for  specific 
performance  of  the  contract  to  convey  the  Ini 
in  accordance  with  the  option,  a  prospective 
purchaser  of  the  lot  east  of  defendant's  was  in- 
formed that  the  building  on  that  lot  extended 
over  onto  the  lot  descril>ed  in  the  deeds  to  de- 
fendant's lot,  and  defendant  and  the  opposing 
parties  in  the  pending  suit  for  specific  perform- 
ance agreed  that  the  party  who  should  prevail 
in  that  suit  should  quitclaim  the  strip  on  the 
east  side  of  defendant's  lot  as  described  in  the 
deeds  which  was  covered  by  the  building  on  the 
next  lot  east,  for  a  specified  consideration,  which 
was  fixed,  not  as  the  value  of  the  strip,  but  as 
the  probable  cost  of  quiedng  title  to  the  strip 
occupied  by  defendant  on  the  west  side.  De- 
fendant was  successful  in  the  specific  perform- 
ance suit,  and  he,  aa  well  as  the  opposing  par- 
ties, quitclaimed  the  strip  as  agreed.  Held, 
tliat  defendant,  by  quitclaiming  the  strip  on  the 
east,  was  not  estopped  to  claim  the  strip  on  the 
west  side. 
Beatty,  O.  J.,  dissenting. 

In  Bank.  Appeal  from  Superior  Ooort, 
City  and  Coimty  of  San  Francisco;  3.  G.  B. 
Heblrard,  Judge. 

Action  by  W.  W.  Young  against  T.  Z. 
Blakeman.  From  a  Judgment  for  defendant, 
and  an  order  denying  a  new  trial,  plaintiff 
appeals.    Affirmed. 

Olney  &  Olney,  for  appellant.  LIndley  k 
Elckhoff  and  T.  Z.  Blakeman,  for  respondent 

SHAW,  J.  This  la  an  action  to  recover 
possession  of  land,  and  involves  the  location 
of  the  boundaries  between  the  respective  lots 
of  the  plaintiff  and  defendant,  situated  In 
San  Francisco.  The  plaintiff  appeals  from 
the  judgment  and  from  an  order  denying  his 
motion  for  a  new  trial.  The  two  principal 
points  urged  by  the  plaintiff  are:  First  that 
where  adjoining  owners  have  agreed  upon 
and  established  a  division  line,  a  subsequoit 
deed  by  one  of  them,  purporting  to  convey 
his  tract  by  the  original  description,  will  not 
convey  the  title  to  the  grantee  up  to  the 
agreed  line,  if  it  turns  out  that  the  position 
of  the  line,  according  to  the  calls  of  the  deed, 
newly  measured,  Is  within  the  botmds  of  bis 
possession  and  Includes  less  territory  on  his 
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Bide  than  the  agreed  line;  second,  that  the 
defendant  Is  estopped  to  claim  the  strip  In 
controversy. 

1.  The  action  was  begun  in  January,  1803. 
The  defendant's  predecessor,  Miller,  owned 
the  lot  which,  according  to  bis  title  deeds, 
was  bounded  as  follows:  Beginning  195  teet 
easterly  from  the  northeasterly  comer  of 
Geary  and  Dnpont  streets,  and  running 
thence  easterly,  along  the  line  of  Geary  street, 
20  feet;  thence  northerly  at  right  angles, 
parallel  with  Dupont  street,  122  feet  6  inches, 
to  Morton  street;  thence  at  right  angles 
westerly,  along  the  southerly  line  of  Morton 
street,  20  feet;  thence  southerly,  at  right 
angles,  122  feet  6  Inches,  to  the  place  of  be- 
ginning. The  plaintiff's  predecessor  owned  a 
lot  which  his  deeds  described  in  the  same 
manner,  except  that  the  point  of  beginning 
was  situated  175  feet  easterly  from  the  north- 
easterly comer  of  Geary  and  Dupont  streets. 
Each  owned  a  lot  fronting  20  feet  on  Geary 
street,  and  by  their  title  deeds  the  boundary 
between  them  was  195  feet  westerly  from  the 
corner.  More  than  30  years  before  the  action 
was  begun  they  agreed  upon  the  location  of 
this  division  line  and  established  it  upon  the 
ground.  They  and  their  respective  succes- 
sors have,  ever  since  that  time,  acquiesced  in 
the  location  and  have  erected  buildings  on 
their  respective  lots,  with  walls  on  the  line, 
and  have  occupied  the  same  for  many  years, 
without  dispute  until  shortly  before  the  ac- 
tion was  begun.  The  buildings  on  the  de- 
fendant's lot  were  erected  In  1874.  In  1884 
Miller,  the  owner,  made  a  lease  of  the  lot  to 
one  Apel,  for  a  term  of  20  years,  at  a  fixed 
rental,  inserting  therein  a  clause  giving  Apel 
or  his  assigns  an  option  to  purchase  the  lot, 
at  any  time  after  15  years  from  the  date  of 
the  agreement,  at  the  price  of  ?40,000.  In 
pursuance  of  this  lease  and  option  Miller  de- 
livered possession  of  the  lot  and  buildings  to 
Apel.  In  1894  Blakeman  purchased  the  lease 
and  option  agreement,  and  was  given  posses- 
sion of  the  lot  and  buildings  accordingly,  and 
has  ever  since  held  possession  thereof  up  to 
the  agreed  line  in  question.  During  all  this 
period  Young  and  his  predecessors  under  the 
original  title  deeds  have  had  possession  of  the 
lot  to  the  west  of  the  division  line.  After 
the  expiration  of  the  15  years  Blakeman  elect- 
ed to  exercise  the  option  and  buy  the  Miller 
lot  at  the  price  fixed.  He  made  a  tender, 
which  was  refused,  brought  suit  for  specific 
performance,  obtained  Judgment,  and  received 
from  the  heirs  of  Miller,  who  died  before  the 
suit  was  begun,  a  conveyance  of  the  property. 
See  Blakeman  v.  Miller,  136  Cal.  138,  CS  Pac. 
587,  89  Am.  St.  Rep.  120.  In  all  the  convey- 
ances of  all  parties  and  their  predecessors, 
and  In  the  said  lease,  the  respective  lots  were 
described  by  metes  and  bounds  in  the  words 
above  given;  the  Blakeman  lot  being  describ- 
ed as  a  lot  beginning  195  feet  west  of  Dupont 
street,  and  the  Young  lot  as  a  lot  beginning 
175  feet  west  thereof,  without  mention  of  any 
monument  at  the  division  line,  or  of  any 


agreement  regarding  the  same.  Dupont 
street  is  now  known  as  Grant  avenue.  After 
the  execution  of  the  deed  to  Blakeman  by  the 
Miller  heirs,  they  set  up  a  claim  to  a  strip  of 
land  on  the  west  side  of  the  lot  9%  inches 
wide  on  Geary  street  and  13%  Inches  wide  on 
Morton  street  This  strip  they  quitclaimed 
to  Yoimg,  who  thereupon  brought  this  suit 
for  possession  thereof.  The  subjoined  plat, 
though  not  drawn  exactly  to  scale,  illustrates 
the  position  of  the  lots. 
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KBARNBT  STREBT 

When  the  division  line  of  adjoining  own- 
ers is  designated  in  their  respective  deeds  as 
a  line  beginning  at  a  specified  distance  from 
a  fixed  object,  the  only  method  of  ascertain- 
ing the  location  of  the  line  on  the  ground  Is 
by  measuring  the  renuired  distance  from  the 
object  Experience  shows  that  such  measure- 
ments, made  at  dUIerent  times,  by  different 
persons,  with  different  instruments,  will  usu- 
ally vary  somewhat  The  position  of  the  ob- 
ject or  monument  at  which  the  course  begins 
may  also  be  changed,  and  the  change  may  not 
be  known  to  the  parties,  or  there  may  be  no 
means  of  ascertaining  Its  original  position. 
If  the  position  of  the  line  always  remained 
to  be  ascertained  by  measurement  alone,  the 
result  would  be  that  It  would  not  be  a  fixed 
boundary,  but  would  be  subject  to  change 
•with  every  new  measurement  Such  uncer- 
tainty and  Instability  In  the  title  to  land 
would  be  Intolerable.  For  these  and  other 
reasons  the  rule  has  been  established  that 
when  such  owners,  being  uncertain  of  the 
true  position  of  the  boundary  so  described. 
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agree  upon  Its  tme  location,  mark  It  npon 
the  ground,  or  build  up  to  It,  occupy  on  each 
side  up  to  the  place  thus  fixed,  and  acquiesce 
In  such  location  for  a  period  equal  to  the  stat- 
ute of  limitations,  or  under  such  circumstan- 
ces that  substantial  loss  would  be  caused  by 
a  change  of  its  position,  such  line  becomes, 
in  law,  the  true  line  called  for  by  the  respec- 
tive descriptions,  regardless  of  the  accuracy 
of  the  agreed  location,  as  It  may  appear  by 
subsequent  measurements.  The  court  found 
that  the  line  In  question  had  been  thus  lo- 
cated by  the  predecessors  In  Interest  of  the 
parties  more  than  30  years  before  the  suit 
was  begun.  The  evidence  of  the  fact,  though 
entirely  circumstantial,  is  reasonably  satis- 
factory. 

It  is  conceded  that  such  location  is  binding 
upon  the  parties  who  own  the  respective  lots 
at  the  time  the  agreement  is  made,  while 
their  ownership  continues.  The  plaintiff's 
theory  is  that  the  agreed  line  is  good  only  be- 
tween the  original  parties,  and  suflSces  to 
mark  the  line  called  for  by  the  description 
only  with  respect  to  the  deeds  under  which 
they  hold;  that  if  one  of  these  owners  trans- 
fers his  lot  by  a  deed  giving  only  the  original 
description,  delivering  possession  up  to  the 
agreed  line,  the  vendee  would  not  take  title  to 
the  agreed  line,  but  only  to  the  area  called 
for  by  the  metes  and  bounds  of  the  deed; 
that  the  subject  Is  reopened  for  settlement 
between  him  and  his  grantee,  and  if,  upon  a 
new  measurement,  it  is  found  that  part  of 
the  vendor's  holding  lies  outside  of  the  newly 
measured  line  and  between  that  and  the 
agreed  line,  the  vendor  will  remain  the  own- 
er thereof,  and  may  convey  It  to  another,  or 
recover  the  possession  thereof  from  the  ven- 
dee. His  argument  is  that  the  vendor,  In  such 
a  case.  Is  the  owner  of  the  intervening  strip 
by  adverse  possession  against  the  adjoining 
owner,  and  not  by  his  original  title  deeds, 
and  that  a  conveyance  by  the  original  descrip- 
tion will  not  carry  title  to  the  land  acquired 
by  such  adverse  possession.  The  object  of 
the  rule  Is  to  secure  repose,  to  prevent  strife 
and  disputes  concerning  boundaries,  and  make 
titles  permanent  and  stable.  If  it  had  no 
greater  force  than  is  thus  contended  for,  it 
would  be  of  little  benefit,  and  would  fail  to 
accomplish  the  purposes  which  led  to  its  es- 
tablishment If  the  descriptions  were  not  by 
metes  and  bounds,  but  designated  the  lots 
solely  by  their  respective  numbers,  or,  as  in 
the  case  of  government  lands,  by  sectional 
subdivisions,  and  there  had  been  an  agree- 
ment of  this  character  between  previous  own- 
ers fixing  the  common  boundary,  it  would 
scarcely  be  contended  that  the  division  line 
thus  fixed  is  not  binding  on  their  respective 
grantees,  or  between  a  subsequent  grantor 
and  his  grantee.  The  effect,  however,  is  pre- 
cisely the  same  in  this  case.  The  designation 
of  the  land  by  its  number  or  sectional  sub- 
division is  nothing  more  than  a  reference  to 
a  previous  survey  which  states  the  distance 
of  the  line  from  some  fixed  object  and  an 


adoption  of  that  statement  Into  tbe  deed  by 
the  reference.  It  will  still  call  for  a  meas- 
urement to  ascertain  the  true  position  on  tbe 
ground,  unless  It  has  been  marked  by  a  monu- 
ment, and  In  that  case,  If  the  monument  Is  re- 
moved and  other  means  of  locating  Its  posi- 
tion are  not  available,  as  often  happens,  a 
measurement  must  still  be  resorted  to.  If  a 
measurement  Is  made,  and  tbe  line  agreed  on 
and  acquiesced  in  as  required  by  this  rule, 
it  is  binding  on  and  applicable  to  all  parties 
to  the  agreement  and  their  successors  by  sub- 
sequent deeds.  It  is  stated  by  the  authori- 
ties that  the  line  so  agreed  on  becomes  in 
legal  effect  the  true  line;  that  the  agreement 
as  to  the  line  may  be  in  parol,  and  that  it 
does  not  operate  to  convey  title  to  the  land 
which  may  He  between  the  agreed  line  and 
tbe  true  line,  but  that  it  fixes  the  line  itself 
and  the  description  carries  title  up  to  the 
agreed  line,  regardless  of  its  accuracy;  that 
the  agreement  as  to  the  line  Is  not  in  viola- 
tion of  tbe  statute  of  frauds,  because  it  does 
not  transfer  title;  that  the  parties  hold  up  to 
the  agreed  line  by  virtue  of  their  original 
deeds,  and  not  by  virtue  of  the  parol  agree- 
ment; that  "tbe  division  line,  when  thus  es- 
tablished, attaches  itself  to  the  deeds  of  tbe 
respective  parties,  and  simply  defines,  not 
adds  to,  the  lands  described  in  each  deed" ; 
and  that,  If  more  Is  thus  given  to  one  than 
the  calls  of  his  deed  actually  requires,  he 
"holds  the  excess  by  the  same  tenure  that  he 
holds  tbe  main  body  of  his  lands."  Sneed  v. 
Osborne,  25  Cal.  630;  ^\allte  v.  Spreckels,  75 
Cal.  616,  17  Pac.  715;  4  Am.  &  Eng.  Ency.  of 
Law,  801;  3  Wash.  Real  Prop.  §  2232;  Lewis 
V.  Ogram,  149  Cal.  509,  87  Pac.  60,  10  L  R. 
A.  (N.  S.)  610,  117  Am.  9t  Rep.  151,  and 
cases  there  cited;  Kellogg  v.  Smith,  7  Cush. 
(Mass.)  382;  Miles  v.  Barrows,  122  Mass.  579. 
There  is  as  much  reason  for  the  applica- 
tion of  this  rule  to  a  grantor,  so  as  to  estop 
him  from  withholding  from  his  grantee  the 
possession  up  to  the  agreed  line,  or  from  as- 
serting title  to  any  part  of  the  granted  prem- 
ises within  the  agreed  line,  as  for  applying 
it  to  the  respective  coterminous  owners. 
Where  land  Is  occupied  by  buildings  up  to 
the  agreed  line,  as  in  this  case,  the  grantee 
is  presumed  to  have  bought  the  property  with 
a  view  to  the  boundaries  thus  visibly  marked, 
and  to  have  relied  thereon  and  fixed  the  price 
according  to  the  value  of  the  property  as  thxis 
defined  and  used.  There  is  every  reason  that 
the  grantor  should  be  estopped  to  claim  the 
contrary.  In  1884,  when  Aliller  agreed  to  sell 
the  property  to  Apel  after  15  years  for  f40,- 
000,  the  buildings  were  on  the  land  in  the 
same  position  as  when  this  suit  was  begun, 
and  they  served  to  mark  the  boundaries,  it 
is  to  be  presumed  that  it  was  the  land  thus 
built  upon,  used,  and  occupied  which  Miller 
agreed  to  sell  and  Apel  agreed  to  buy.  It 
was  this  land  and  building  that  Miller  de- 
livered to  Apel  in  pursuance  of  the  agree- 
ment, and  of  which  Blakeman  obtained  pos- 
session in  1894^  when  he  succeeded  to  Apel's 
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right  under  that  agreement  A  boundary 
line  thus  fixed  and  marked  has  the  same  ef- 
fect as  a  monument  erected  to  mark  a  point 
in  a  survey.  The  distance  does  not  control, 
and  the  course  runs  to  the  monument,  or  to 
the  agreed  termination.  A  conveyance  by 
the  original  description,  executed  after  the 
line  has  been  thus  establiahed,  will  tte  pre- 
sumed to  have  been  Intended  to  refer  to  the 
distance  as  fixed  by  the  agreement  and  mark- 
ed by  the  occupancy  In  pursuance  thereof, 
unless  there  is  something  In  the  deed  or  In 
the  attending  circumstances  to  rebut  the  pre- 
sumption, which  l8  not  the  case  here. 

It  may  be  remarked  that  there  is  no  evi- 
dence that  any  subsequent  survey  has  been 
made  by  which  the  true  line  is  located  at 
the  exact  point  claimed  by  the  plaintiff. 
There  is  a  reference  to  a  recent  survey  In  the 
testimony  of  the  plaintiff,  but  be  does  not 
give  the  results  disclosed  thereby.  From  the 
agreement  between  the  heirs  of  Miller  and 
Blakeman,  to  be  hereinafter  noticed,  it  may 
be  Inferred,  by  the  aid  of  other  evidence,  that 
the  true  east  line  of  the  Blakeman  lot  is 
about  7  inches  east  of  the  east  Hue  of  his 
building.  But  this  would  not  prove  that  tbe 
west  line  of  his  lot  was  an  average  distance 
of  about  11  Inches  east"  of  the  west  line  ot 
the  building  as  claimed  by  plaintiff.  The 
building  is  exactly  20  feet  In  width.  There 
is  a  finding  to  the  effect  that  a  line  195  feet 
easterly  from  Grant  avenue  would  faU  east 
of  the  agreed  line  the  exact  distance  of  the 
strip  in  dispute,  according  to  the  location  of 
Grant  avenue  as  "established  at  the  time 
when  this  action  was  commenced."  No  evi- 
dence appears  corresponding  to  this  finding. 
But,  conceding  its  truth.  It  does  not  follow 
that  the  line  of  Grant  avenue  was  at  the 
same  place  as  that  occupied  by  Dupont  street 
in  1863,  when  the  defendant's  lot  was  first 
measured  and  located  therefrom,  or  when  the 
agreed  line  was  established,  or  in  1884,  when 
Apel  received  possession  from  Miller.  Our 
conclusion  is  that  the  effect  of  the  deed  to 
Blakeman  by  the  heirs  of  Miller  was  to  con- 
vey title  to  Blakeman  up  to  the  agreed  line 
on  the  west  side  of  the  lot,  and  that  the 
subsequent  deed  from  them  to  Young  of  the 
strip  in  controversy  carried  no  title,  unless 
Blakeman  is  estopped  to  claim  that  strip  by 
reason  of  the  transaction  now  to  be  consid- 
ered. 

2.  The  main  contention  of  the  appellant  is 
that  the  defendant  Is  estopped  to  claim  tbe 
strip  in  dispute.  It  is  objected  that  tbe  es- 
toppel was  not  pleaded.  Under  our  system 
of  pleading  no  reply  is  allowed,  and  If  the 
plaintiff  claims  an  estoppel  against  the  de- 
fenses set  up  in  the  answer  he  is  entitled  to 
give  evidence  concerning  the  same  without 
pica.  The  rule  that  estoppels  must  be  plead- 
ed does  not  apply  in  such  cases.  The  ques- 
tion presented  for  our  consideration  is  wheth- 
er or  not  the  evidence  established  the  estop- 
'pel  claimed.    While  the  suit  of  Blakeman 


against  the  Miller  heirs  for  specific  perform- 
ance was  pending,  one  Rosenstock,  being 
about  to  purchase  the  lot  adjoining  Blake- 
man's  lot  on  the  east,  was  informed  that  the 
building  on  that  lot  extended  over  the  west 
line  thereof  upon  the  lot  described  in  the 
deeds  to  the  Blakeman  lot,  covering  a  strip  of 
the  latter  7%  inches  wide  at  the  north  end 
and  0%  inches  wide  at  tbe  south  end.  "Wish- 
ing to  settle  all  disputes  al>out  bis  boundary 
and  title  before  buying,  Bosenstock  asked 
Blakeman  to  make  him  a  quitclaim  deed  for 
this  strip.  This  was  agreed  to,  and  Rosen- 
stock  agreed  to  pay  $2,000  for  tbe  deed.  To 
satisfy  his  fears  Rosenstock  required  that  the 
Miller  heirs  should  join  in  quitclaiming  to 
him.  Blakeman  and  the  Millers  thereupon 
executed  a  written  agreement,  reciting  the 
description  of  tbe  Blakeman  lot  as  hereinbe- 
fore given,  the  pending  suit  for  specific  per- 
formance, and,  in  effect,  that  the  west  wall 
of  the  Rosenstock  building  projected  over  the 
east  line  of  the  lot  as  thus  described  and 
bounded,  covering  the  strip  proposed  to  be 
quitclaimed  to  Rosenstock,  and  providing  that 
the  $2,000  should  be  deposited  with  a  trust 
company,  to  be  by  it  held  until  the  suit  for 
performance  was  determined,  and  then  paid 
to  the  party  who  should  finally  prevail  in 
said  suit,  whereupon  both  parties  should  quit- 
claim to  Rosenstock  the  strip  covered  by  his 
building.  This  agreement  was  carried  out, 
the  suit  terminated  in  favor  of  Blakeman, 
tbe  $2,000  was  paid  to  him,  and  he  and  the 
Millers,  by  separate  deeds,  quitclaimed  to 
Rosenstock.  Thereafter  the  Millers,  as  be- 
fore stated,  quitclaimed  to  Yoimg  the  strip 
on  the  west  side  of  Blakeman's  lot,  covered 
by  Blakeman's  building  and  described  in  tbe 
conipiuint,  claiming  as  it  now  appears,  that  bj- 
reasun  of  the  conduct  of  Blakeman  in  asserting 
title  to  ihe  strip  on  the  east  side  and  receiving 
the  $2,000  from  Bosenstock  he  is  estopped  to 
claim  title  to  the  strip  on  the  west  side,  even 
If  their  deed  to  him  did  have  the  effect  ot 
transferring  the  title  up  to  the  agreed  line 
and  beyond  the  true  theoretical  line.  The 
evidence  shows  that  Blakeman,  in  makiug 
the  arrangement  with  Rosenstock  for  the  pay- 
ment of  the  $2,000,  did  not  fix  that  sum  as 
the  value  of  the  strip  to  be  conveyed  to 
Rosenstock,  but  only  as  the  amount  which  he 
estimated  it  might  cost  him  to  quiet  his  title 
to  the  laud  claimed  and  occupied  by  taim  on 
the  west  side  of  his  lot. 

AVe  are  of  the  opinion  that  the  circum- 
stances under  which  this  agreement  was 
made  and  executed  did  not  create  an  estop- 
pel as  claimed.  As  we  have  seen,  the  subse- 
quent instruments  concerning  the  lot  operat- 
ed to  convey  title  to  the  agreed  line.  Ileucc 
the  option  agreement  with  Xpel  bound  the 
Millers  to  convey  title  to  Blakeman,  the  as- 
signee thereof,  up  to  that  line,  and  tiielr 
deed  in  pur»<uance  thereof  transferred  that 
title  to  Blakeman.  The  result  of  the  suit 
for  performance  showed  that  the  Millers  had 
no  legal  defense  to  the  suit  and  that  they 
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were  bonod  to  convey  a8  agreed.  It  is  clear- 
ly apparent  from  the  whole  case  that  neither 
the  Millers  nor  Blakeman  had  ever  prevlonsly 
claimed  title  to  the  land  under  the  Kosen- 
Btock  building,  and  that  Rosenstocli's  vendor 
had  a  good  title  thereto  by  adverse  posses- 
sion, If  not  by  his  title  deeds.  Blakeman  did 
not  In  any  manner  Impose  on  the  Millers,  or 
conceal  anything  from  them.  It  does  not  ap- 
pear that  the  Millers  were  then  claiming 
that  they  were  not  bound  to  convey  to  Blalce- 
man  the  strip  on  the  west  side  of  the  Blalce- 
man  lot,  If  they  were  bound  to  convey  at  all. 
Their  defense  to  the  suit  for  performance 
made  no  reference  to  any  mistake  in  the 
boundary  on  either  side  of  the  lot,  but  was 
founded  on  other  circumstances  having  no  re- 
lation to  the  boundary  lines.  There  is  noth- 
ing to  Indicate  that  either  party  contemplat- 
ed or  claimed  that,  if  Blakeman  won  the  suit 
and  the  $2,000,  it  would  in  any  manner  aftect 
his  right  to  a  conveyance  of  all  the  land  in- 
cluded In  the  Apel  option  up  to  the  agreed 
line,  or  would  give  the  Millers,  after  execut- 
ing the  conveyance,  any  right  to  a  strip  in- 
cluding the  greater  part  of  the  Blakeman 
west  wall.  The  respective  values  of  the  two 
strips  are  not  shown.  But  as  the  east  side 
strip  was  In  the  adverse  possession  of  Rosen- 
stock,  and  was  only  an  average  of  7  inches 
wide,  while  the  west  side  strip  was  in  Blake- 
man's  possession,  was  of  an  average  width 
of  11  Inches,  and  the  Miller  deed  would  give 
him  title  thereto,  and  as  It  Included  part  of 
his  wall,  BO  that,  if  he  had  to  relinquish  It, 
he  would  be  compelled  to  take  down  his  west 
wall  and  reconstruct  It  again  at  a  point  11 
Inches  further  east,  It  is  reasonably  certain 
that  the  strip  on  the  west  side  was  worth  far 
more,  and  probably  twice  as  much,  as  the 
strip  deeded  to  Rosenstock.  If  Blakeman 
bad  understood  that  he  was  required  to  elect 
whether  he  would  take  one  or  the  other,  and 
could  not  have  both,  as  against  the  Millers, 
If  he  prevailed  in  the  pending  suit,  it  is  not 
improbable  that  he  would  have  refused  to 
make  any  agreement  with  them,  or  with  Ro- 
senstock, to  accept  $2,000  in  lieu  of  his  rights, 
and  that  he  would  have  chosen  to  retain  his 
rights  m  the  strip  on  the  w^est  side.  His  re- 
lations with  the  Millers,  however,  were  not  of 
a  character  to  put  him  to  such  election,  and 
he  was  entitled  by  his  contract  to  a  convey- 
ance of  all  their  rights  in  the  premises.  The 
most  reasonable  conclusion  from  the  entire 
transaction  as  shown  by  the  evidence  Is  that 
both  the  Millers  and  Blakeman  considered 
the  $2,000  as  equivalent  to  the  expense  of 
quieting  the  title  to  the  strip  on  the  west 
side  of  the  lot,  and  that  It  was  to  go  for  that 
purpose  to  the  party  who  succeeded  in  gain- 
ing title  to  the  lot  in  the  suit  for  perform- 
ance. This  would  not  give  the  losing  party 
any  right  whatever,  either  to  the  $2,000  or 
to  any  part  of  the  land.  The  plaintiff  is 
claiming  by  virtue  of  what  Is  usually  desig- 
nated as  an  "equitable  estoppel."  If  the  de- 
fendant were  held  to  be  estopped,  under  the 


circumstances,  it  would  clearly  be  an  unjust 
and  inequitable  estoppel.  The  court  was  ful- 
ly Justified  in  refusing  to  make  any  finding 
on  the  subject  of  estoppel,  on  the  ground 
that  the  evidence  was  insufficient  to  estab- 
lish any  estoppel. 
The  judgment  and  order  are  affirmed. 

We  concur:  ANGELLOTTI,  J.;  SLOSS, 
J.;   HENSHAW,  J.;   LORIGAN,  J. 

McFARLAND,  J.,  expresses  no  opinion. 

BEATTX,  C.  3.  I  dissent  Blakeman,  aft- 
er demanding  and  receiving  the  $2,000  paid 
by  Rosenstock  for  the  strip  on  the  east  of  the 
Miller  building,  In  my  opinion,  is  estopped  to 
claim  the  strip  on  the  west  under  his  con- 
veyance from  the  Miller  heirs.  They  were 
bound  by  their  father's  agreement  to  convey 
to  Blakeman,  as  assignee  of  Apel,  a  20-foot 
lot,  and  no  more.  Conceding  that  a  convey- 
ance according  to  the  description  in  that 
contract  might  have  been  claimed  by  Blake- 
man to  effect  a  transfer  of  the  20  feet  cover- 
ed by  the  building,  he  could  not  claim  at  ttie 
same  time  that  it  would  transfer  the  strip 
east  of  the  building  which  Rosenstock  was 
desiring  to  acquire.  Blakeman  must  be  held 
to  have  known  what  he  was  seeking  by  his 
suit  for  specific  performance,  and  to  have 
known  that  If  he  took  the  strip  on  one  side 
he  must  rellnqni^  that  on  the  other.  He 
made  his  election  whoi  he  claimed  the  price 
of  the  strip  on  the  east,  and  the  decree  and 
conveyance  by  which  he  got  the  legal  title  ac- 
curately described  the  particular  20  feet 
which  he  elected  to  take.  The  strip  in  con- 
troversy is  not  Included  In  that  description, 
and  remained  to  the  Miller  lielrs,  who  con- 
veyed it  to  plaintiff.  He  had  the  title,  legal 
and  equitable,  and  should  have  prevailed. 


UtCaLtn 
BARTHEIi  V.  BOARD  OF  EDUCATION  OP 

CITX  OF  SAN  JOSfi  et  al,    (S.  F.  4,643.) 
(Supreme  Court  of  California.    April  27,  190&) 

1.  Schools  anb  Schooi,  Districts— Pcblio 
Schools— Teaohebs— Removal. 

A  teactier  hoIdinK  a  city  certificate  and 
employed  for  an  indefinite  term  is.  by  Pol. 
Code,  g  1793,  protected  from  removal,  except 
for  insubordination  or  when  the  board  of  exam- 
ination recommend  tlie  revocation  of  his  certifi- 
cate for  immorality,  unprofessional  conduct, 
profanity,  Intemperance,  or  unfitness  for  teach- 
ing, as  provided  by  section  1791. 

[EJd,  Note.— For  cases  in  point,  see  Cent.  IMg. 
vol.  43,  Schools  and  School  Districts,  {  302.] 

2.  Same. 

The  election  and  dismissal  of  teachers  in 
the  public  schools  are  not  "municipal  affairs" 
which  may  by  a  freeholders'  charter  be  regulat- 
ed in  a  manner  in  conflict  with  that  provided 
by  the  general  law. 

3.  Sa1£E— COHTBACT   OF  EMPLOYMENT— VaLID- 
ITT. 

It  is  valid  to  limit  the  term  of  a  teacher's 
employment  to  one  year. 

4.  Same— Removal. 

Section  5,  art.  9,  San  3os6  Charter,  gives 
the  board  of  education  power  to  employ,  pay. 
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and  dismiss  teachers,  and  provided  that  no  elec- 
tion of  a  teacher  should  be  construed  as  a  con- 
tract as  to  duration  of  time  or  amount  of  wages. 
Section  13  provides  that  teachers  in  their  first 
or  second  year  shall  be  classed  as  probationary 
teachers,  and  may  be  dropped  on  the  adverse  re- 
port of  the  classification  committee  by  a  major- 
ity of  the  board.  Held,  that  a  teacher  duly 
elected  for  the  year  ending  June  30,  1903,  could 
not  be  legally  removed,  except  upon  such  adverse 
report  by  the  classification  committee. 
6.  AppEAiy— Review— PBEstntPTioNS  —  Find- 
ings —  CONBTBUCriON  TO  SUPPOBT  JUDO- 
KENT. 

Findings  of  the  trial  court  will  be  given 
aucb  a  construction  on  appeal  as  will  support 
the  judgment  of  the  court  below. 

[Ed.  Note.— For  case<>  in  point,  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  {{  3762-S771.] 

Department  1.  Appeal  from  Superior  Court, 
Santa  Clara  County ;   A.  L.  Rhodes,  Judge. 

Mandamus  by  F.  K.  Bartbel  against  the 
board  of  education  of  the  city  of  San  Joe£ 
and  other  to  readmit  plaintiff  as  a  teacher  in 
the  city  schools,  and  to  draw  its  order  for 
three  months'  salary.  From  a  Judgment  or- 
dering drawing  of  the  order,  defendants  ap- 
peal.   Affirmed. 

John  E.  Richards,  F.  B.  Brown,  and  F.  H. 
Benson,  City  Atty.,  for  appellants.  Partridge 
&  Jacobs,  for  respondent. 

SLOSS,  J.  The  plaintiff  in  November,  1902, 
applied  to  the  superior  court  of  Santa  Clnra 
county  for  a  writ  of  mandate  requiring  the 
board  of  education  of  the  city  of  San  3ob6 
and  its  members  to  admit  plaintiff  to  the  po- 
sition of  principal  of  the  Washington  school 
in  said  city,  or  an  equivalent  position,  and 
to  draw  its  order  upon  the  proper  officer  di- 
recting the  payment  to  plaintiff  of  three 
months'  salary  as  such  teacher.  Plalntitrs 
claim  was  that  he  had  in  July,  1902,  been 
elected  and  employed  as  a  teacher  In  the  San 
Jos6  school  department,  and  that  the  defend- 
ants had  prevented  him  from  performing  his 
duties  as  such  teacher.  The  salary  claimed 
was  at  the  rate  of  $100  per  month  for  the 
months  of  July,  August,  and  September,  100*2. 
An  alternative  writ  issued,  and,  the  defend- 
ants answering,  the  matter  came  on  for  hear- 
ing. The  court  made  findings,  upon  which  it 
entered  judgment  awarding  plaintiff  a  per- 
emptory writ  of  mandate  as  prayed.  This 
judgment  was  entered  in  November,  1903.  In 
the  meanwhile  the  plaintiff  had,  at  the  ex- 
piration of  the  school  year,  been  duly  remov- 
ed by  the  board  of  education.  These  facts 
•were  shown  to  the  court  by  the  defendants, 
and,  upon  their  motion,  an  order  was  made 
limiting  the  writ  of  mandate  so  that  It  omit- 
ted any  direction  requiring  the  reinstatement 
of  plaintiff,  but  merely  directed  the  board  to 
draw  its  order  upon  the  proper  officer  for  the 
payment  to  plaintiff  of  the  three  months'  sal- 
ary claimed  by  bim.  The  defendants  appeal 
from  the  Judgment  There  is  no  bill  of  ex- 
ceptions, and  the  sole  question  Is  whether,  up- 
on the  facts  alleged  and  found,  the  plaintiff 
was  entitled  to  the  writ  directing  the  pay- 
ment of  the  salary  in  question. 


That  the  findings  are  responsive  to  the  Is- 
sues mad«  by  the  pleadings  is  not  question- 
ed, and  It  will  be  sufficient,  therefore,  to  brief- 
ly state  the  facts  as  found.  On  July  2, 1902, 
the  board  of  education  of  the  city  of  San  Jos6 
duly  granted  to  plaintiff  a  city  grammer 
grade  certificate,  authorizing  him  to  teach  in 
any  of  the  common  public  schools  of  said  city. 
On  the  same  day,  and  after  the  granting  of 
said  city  certificate,  plaintiff  was  by  said  city 
board  of  education  duly  elected  and  employ- 
ed as  a  teacher  In  the  schools  of  said  city, 
"without  any  term  specified."  He  had  on  the 
30th  day  of  June,  1902,  and  again  on  the  2d 
day  of  July,  1902,  prior  to  the  granting  of  his 
clly  certificate,  by  separate  orders  of  the 
board,  been  elected  and  employed  as  a  teacher 
in  the  school  department  for  the  school  year 
ending  June  30,  1903,  and  had  been  assigned 
to  the  position  of  principal  of  the  Washing- 
ton school.  The  salary  attached  to  such  po- 
sition was  $1,200  per  year,  payable  in  equal 
monthly  installments.  On  July  30,  1902,  the 
board  passed  an  order  purporting  to  remove 
and  dismiss  plaintiff,  and  to  set  aside  the 
election  of  June  30,  1902.  On  August  6,  1902, 
said  board  adopted  a  resolution  purporting  to 
remove  and  dismiss  all  teachers  (including 
plaintllT)  elected  on  July  2,  1902.  Plaintiff 
did  not  receive  any  notice  prior  to  either  at- 
tempted removal.  No  charges  of  any  kind 
have  ever  been  filed  or  made  against  him. 
On  September  10,  1902,  the  schools  in  the 
city  of  San  Jos4  were  opened  for  the  ensuing 
school  year.  Plaintiff  presented  himself  at 
the  Washington  school,  ready,  able,  and  will- 
ing to  perform  his  duties  as  principal,  and 
has  ever  since  been  willing  to  perform  these 
duties  or  those  of  a  similar  position,  but  the 
defendants  have  prevented  him  from  so  do- 
ing. His  demand  that  be  be  permitted  to 
perform  such  duties  and  for  the  payment  of 
his  salary  have  been  refused. 

The  contention  of  the  appellants  is  that  the 
plaintiff  was  rightfully  removed  by  virtue  of 
certain  provisions  of  the  charter  of  the  city 
of  San  Jose.  In  so  far  as  plaintHTs  rights 
are  based  on  his  election  of  July  2,  1902,  for 
an  indefinite  term,  it  is  difficult  to  see  how 
this  contention  can  be  maintained.  In  view 
of  the  fact  that  at  the  time  of  such  election 
the  plaintiff  was  the  holder  of  a  city  certifi- 
cate, and  as  such  was,  by  section  1793  of  the 
Political  Code,  protected  from  removal  except 
for  causes  mentioned  in  that  section  and  in 
section  1791.  Kennedy  v.  Board  of  Educa- 
tion, 82  Cal.  483,  22  Pac.  1042;  Falrchlld  v. 
Board  of  Education,  107  Cal.  92,  40  Pac.  26. 
It  Is  not,  and  cannot  be,  claimed  that  the  elec- 
tion and  dismissal  of  teachers  in  the  public 
schools  are  "municipal  affairs,"  which  may, 
by  a  freeholders'  charter,  be  regulated  in  a 
manner  in  confiict  with  that  provided  by  the 
general  law.  See  Kennedy  v.  Miller,  97  Cal. 
429,  32  Pac.  558 ;  Mitchell  v.  Board  of  Educa- 
tion, 137  Cal.  372,  70  Pac.  180.  It  may  b« 
argued,  however,  that  plaintiff's  assignment 
to  the  particular  position  carrying  the  salaiy 
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claimed  took  place  before  his  receii)t  of  a 
city  certificate,  and  that  his  right  to  recover 
such  salary  must  rest  on  his  election  antedat- 
ing such  certificate.  For  the  purposes  of  the 
present  case  we  may  assume  this  view  to  be 
correct. 

Neither  section  1703  of  the  Political  Code 
nor  any  other  provision  of  the  general  state 
law  precludes  a  city  board  of  education  from 
removing  at  pleasure  a  teacher  who  does  not 
hold  a  city  certificate.  Stockton  v.  Board  of 
Education,  143  Cal.  247,  78  Pac.  730.  We 
must  look,  then,  to  the  charter  of  San  Jos6  to 
see  whether  plaintiff,  viewed  as  a  teacher  ap- 
pointed without  holding  a  city  certificate,  was 
removed  pursuant  to  the  provisions  of  that 
Instrument.  The  two  elections  of  plaintiff 
taking  place  prior  to  his  receipt  of  a  city  cer- 
tificate In  terms  limited  his  employment  to 
the  school  year  ending  June  30,  1903.  Such 
limitation  was  valid.  Marion  v.  Board  of 
Education,  97  Cal.  007,  32  Pac.  043,  20  L.  R. 
A.  107.  Here,  however,  the  board  sought  to 
dismiss  the  plaintiff  from  the  department  be- 
fore the  expiration  of  the  school  year.  The 
charter  provisions  relied  on  to  sustain  Its  ac- 
tion are  found  In  article  9  of  the  charter. 
Section  5  of  this  article  gives  to  the  board  of 
education  power  to  employ,  pay,  and  dismiss 
teachers.  Janitors,  school  census  marshals, 
and  such  other  persons  as  may  be  necessary 
to  carry  into  effect  the  powers  and  duties  of 
the  board  "  •  »  •  provided,  that  no  elec- 
tion of  a  teacher  or  other  person  employed  by 
the  board  shall  be  construed  as  a  contract, 
either  as  to  the  duration  of  time  or  amount 
of  wages  of  such  person."  St  1807,  p.  021, 
c.  15.  This  section,  standing  alone,  would 
probably  authorize  the  board  to  dismiss  teach- 
ers or  other  employes  at  will,  but  it  is  limited 
by  section  13,  reading  as  follows:  "Teachers 
during  their  first  and  second  years  of  service 
in  the  department,  and  all  special  teachers, 
shall  be  classed  as  probationary  teachers,  and 
may  be  dropped  from  the  department  on  the 
adverse  report  of  the  classification  committee 
by  a  vote  of  a  majority  of  the  board.  Teach- 
ers who  have  been  as.slgned  to  duty  for  more 
than  two  years,  other  than  special  teachers, 
shall  be  classed  as  permanent  teachers,  and 
shall  hold  their  positions  without  re-election 
until  removed  In  the  manner  hereinafter  pro- 
vided. No  teacher  shall  be  removed  save  at 
the  close  of  the  school  year,  who  has  not  had 
at  least  one  month's  notice  of  such  contem- 
plated action,  nor  shall  any  teacher's  salary 
be  reduced,  except  when  there  is  a  correspond- 
ing reduction  made  In  all  the  salaries  in  the 
same  grade.  A  permanent  teacher  may  be 
removed  for  cause  by  a  majority  vote  of  the 
board  of  education  or  utx>n  the  recommenda- 
tion of  the  city  superintendent  and  a  vote  of 
a  majority  of  the  board,  or  by  a  vote  of  four 
members  of  the  board;  a  vote  for  removal 
shall  be  taken  by  ayes  and  noes,  and  the  vote 
recorded  in  the  minutes."  t3t.  1901,  p.  957,  c. 
37.  Section  13  of  article  9  of  the  San  JosC>  char- 


ter, as  originally  adopted,  was  construed  in 
Stockton  v.  Board  of  Education,  supra,  but 
the  section  there  considered  was  amended  In 
1901,  and  now  reads  as  above  set  forth. 

Under  this  section  the  plaintiff,  who  was 
In  the  first  year  of  his  service.  Is  to  be  cla8.«ed 
as  a  probationary  teacher.  While  there  does 
not  appear  to  be  any  great  difference  l)etwec'n 
"dropping"  a  teacher  from  the  department, 
and  "removing"  him,  so  far  as  the  effect  on 
the  teacher  Is  concerned,  the  section  does  ap- 
ply the  latter  term  only  to  permanent  teach- 
ers, and  it  Is  reasonable  to  infer  that  the 
clause  protecting  teachers  from  removal  with- 
out prior  notice,  except  at  the  end  of  the 
school  year,  was  intended  to  refer  only  to  per- 
manent teachers.  The  pun^ose  of  the  section, 
as  regards  teachers  newly  apiiointed,  is  to 
provide  a  period  during  which  they  are  on 
trial  or  probation,  to  be  retained  If  their  work 
Is  satisfactory  or  dismissed  if  they  fall  to 
show  their  fitness  to  the  satisfaction  of  the 
board.  During  this  period  of  probation  their 
tenure  must  necessarily  be  uncertain.  They 
may,  long  before  the  expiration  of  a  year, 
prove  their  inability  to  do  the  work  required 
of  them.  To  hold  that,  in  such  case,  they 
must  have  a  month's  notice  of  the  contem- 
plated dismissal,  would  bring  about  a  result 
which  is  not  required  by  the  language  of  the 
section  and  seems  at  variance  with  its  pur- 
poses. The  facts  that  no  charges  had  been 
made  against  plaintiff  and  that  he  had  receiv- 
ed no  prior  notice  of  a  contemplated  removal 
did  not,  therefore,  prevent  his  iK-lng  dropptnl 
from  the  department.  But,  under  any  con- 
struction that  can  be  given  to  section  13,  the 
power  to  "drop"  a  probationary  teacher  Is  not 
absolute.  Authority  to  take  such  action  Is 
given  to  the  board,  or  a  majority  of  Its  mem- 
bers, only  "on  the  adverse  report  of  the  classi- 
fication committee."  During  the  year  for 
which  plaintiff  was  appointed  by  the  orders 
antedating  his  certificate  an  adverse  rci>ort 
of  this  committee  was  the  condition  utwn 
w^hich  depended  the  power  of  the  board  to 
dismiss  him.  One  of  the  Issues  raised  by  the 
pleadings  was  whether  or  not  every  step  nec- 
essary to  give  the  board  jurisdiction  to  re- 
move plaintiff  had  been  taken.  While  there 
Is  no  finding  dealing  specifically  with  the 
matter  of  an  adverse  report  by  the  classifica- 
tion committee,  the  findings,  read  as  a  whole, 
may  fairly  be  said  to  show  that  no  such  re- 
port had  been  adopted.  This  construction 
should  be  given  to  the  findings,  in  order  that 
tliey  may  support  the  judgment.  People  v. 
McCue,  150  Cal.  105,  88  Pac.  800. 

It  follows  that,  regardless  of  the  effect  of 
the  city  certificate,  the  plaintiff,  who  had  been 
duly  elected  for  the  year  ending  June  30. 
1903,  was  not  legally  removed  from  his  posi- 
tion, and  was  therefore  entitled  to  an  order 
for  the  payment  of  the  salary  demanded. 

The  judgment  is  affirmed. 

We  concur:    ANGELLOTTI,  J. ;  SHAW,  J. 
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JPAXNE  y.  BAEHR.    (S.  F.  4,843.) 
(Supreme  Court  of  California.    April  28,  1908.) 

1.  Counties— Officers— Liabilities  —  Coun- 
ty Auditor  —  Failure  to  Comply  with 
Statute  — Garnishment  of  Money  Due 
from  County. 

Code  Civ.  Proc.  S  710,  providing  that  when 
a  transcript  of  a  judgment  lOr  money  against  a 
defendant,  acconipanied  by  an  affidavit  stating 
the  exact  amount  at  the  time  due  on  the  judg- 
ment, and  that  the  claimant  desires  to  avail 
himself  of  the  provisions  of  the  section,  is  filed 
with  the  auditor  of  any  county,  etc.,  from  which 
money  is  owing  to  the  judgment  debtor,  such 
oflScial  shall  draw  a  warrant  in  favor  of  the 
court  wherein  the  judgment  is  docketed  for  so 
much  of  the  money  owing  the  judgment  debtor 
as  will  satisfy  the  judgment,  prescribes  an  offi- 
cial ministerial  duty  the  failure  or  refusal  to 
perform  which  by  the  auditor  would  render  him 
liable  to  the  creditor  for  any  actual  damages 
caused  him  by  such  official's  refusal. 

2.  Officers  —  Liabilities  —  Neoligence  or 
Refusal  to  Act. 

A  public  offic<>r  is  liable  to  respond  in  dam- 
ages to  one  specially  injured  by  his  negligence 
or  refusal  to  perform  a  ministerial  duty  to  the 
extent  of  such  special  injury. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  37,  Officers,  §  103.] 

3.  Same  —  Liability    on    Official    Bond  — 

MANDAMUf9 — Cl'MXJLATIVE  RKMEDIES. 

Pol.  Code,  S  4332  (County  Government  Act, 
St.  1807,  p.  574,  c.  277,  i  222),  providing  that 
for  every  failure  or  refusal  to  perform  an  offi- 
cial duty,  where  the  fees  are  tendered,  the  offi- 
cer is  liable  on  his  official  bond,  gives  the  injur- 
ed party  a  remedy  independent  of  his  right  to 
compel  a  performance  of  the  duty  by  mandamus. 

4.  Counties— Officebs— Liabilities- Coun- 
ty Auditor- -Garnishment  of  Money  Due 
FROM  County — Pleading — Complaint. 

Code  Civ.  Proc.  §  710,  provides  that  when 
a  transcript  of  a  judgment  for  money,  accom- 
panied by  an  affidavit  stating  the  amount  due 
on  a  judgment  and  that  the  claimant  desires  to 
avail  himself  of  the  provisions  of  the  section,  is 
filed  with  the  auditor,  etc.,  of  any  county,  etc., 
from  which  money  is  owing  to  the  judgment 
debtor,  such  official  shall  draw  his  warrant  in 
favor  of  the  court  wherein  the  judgment  is  dock- 
eted for  so  much  of  the  money  owing  the  judg- 
ment debtor  as  will  satisfy  the  judgment.  In  an 
action  against  defendant,  as  county  auditor,  to 
recover  for  his  failure  to  pay  over  money  gar- 
nished under  the  statute,  the  complaint  alleged 
that  defendant  was  at  all  times  named  the  au- 
ditor of  the  county  and  city ;  that  V.  was  a  ste- 
nographer of  the  police  court,  and  during  cer- 
tain months  performed  the  duties  pertaining  to 
his  position  and  all  conditions  to  entitle  him  to 
have  his  demands  against  the  treasury  of  the 
county  for  a  certain  sum  audited  by  defendant; 
that  defendant  had  audited  each  of  the  demands, 
but  did  not  deliver  any  of  the  demands  to  V. ; 
that  a  judgment  was  given  for  plaintiff  against 
V.  which  was  wholly  unpaid,  and  a  duly  authen- 
ticated transcript  of  such  judgment  accompanied 
by  the  affidavit  prescribed  by  the  statute  was  fil- 
ed with  defendant ;  and  that  during  a  certain 
month  V.  performed  the  official  duties  and  all 
conditions  to  entitle  him  to  have  bis  demand 
for  a  certain  sum  audited,  and  the  auditor  au- 
dited the  demands  to  V.,  and,  after  the  filing  of 
the  transcript  and  judgment,  delivered  to  liim 
the  demand  so  audited,  and  when  the  affidavit 
and  transcript  were  filed  there  was  unpaid  to 
him  a  certam  sum  due  him  from  the  county, 
and  defendant  had  refused  to  draw  his  warrant 
to  satisfy  plaintiff's  judgment  to  his  damages, 
etc.  Held,  that  the  complaint  stated  a  prima  fa- 
cie case,  as  against  n  general  demurrer,  and  was 
not  defective  on  demurrer  in  not  alleging  that 


the  demands  of  V.  had  been  approved  bv  the  po- 
lice judge,  it  being  alleged  that  he  had  pei^ 
formed  all  conditions  necessary  to  entitle  his 
demands  to  be  audited,  and  the  complaint  suffi- 
ciently alleged  that  the  money  was  owing  to  the 
judgment  debtor  from  the  county  when  the  affi- 
davit and  transcript  were  filed. 

5.  Same— Time  of  Filing  Transcript. 

It  was  unnecessary  that  the  transcript  be 
filed  after  the  debtor's  demands  had  been  au- 
dited :  it  being  sufficient  within  the  statute  if 
the  claim  of  the  judgment  debtor  had  fully  ac- 
crued when  the  transcript  was  filed,  and  that 
nothing  remained  to  entitle  the  debtor  to  the 
money  except  to  present  his  demand  therefor 
and  its  approval  by  the  auditor. 

6.  Same— Exemption  of  Money  Garnished — 
Necessity  of  Alleoino  Exemption. 

It  was  not  necessary  for  plaintiff  to  allege 
that  none  of  the  money  owing  to  the  debtor  was 
exempt  from  execution,  since,  if  any  of  the 
money  was  exempt,  so  that  plaintiff  would  not 
have  been  able  to  obtain  the  amount  due  on  the 
judgment  had  defendant  drawn  the  warrant, 
that  was  a  matter  for  defendant  to  show  on  the 
issue  of  damages. 

7.  Same— Approval  of  Creditor'b  Claim  bt 
Police  Judge — ^Necessity. 

Even  though  it  was  necessary  that  the 
judgment  debtor's  demand  against  the  county  be 
approved  by  the  police  judge  in  whose  employ- 
ment the  judgment  debtor  was,  before  it  conld 
be  audited,  it  was  not  necessary  that  plaintiff's 
claim  be  approved  by  the  police  judge. 

8.  Same— Demand  by  Judgment  Creditor. 

It  was  not  essential,  to  entitle  a  judgment 
creditor  to  recover  damages  against  a  county  au- 
ditor for  his  failure  to  draw  a  warrant  to  satisfy 
a  judgment,  as  required  by  Code  Civ.  Proc.  i 
710,  providing  that  if  a  transcript  of  a  judg- 
ment against  a  person  to  whom  money  is  owing 
from  the  county,  etc.,  accompanied  by  the  affida- 
vit stating  the  amount,  is  filpd  with  the  auditor, 
he  shall  draw  a  warrant  sufficient  to  satisfy  the 
judgment,  that  the  judgment  creditor  roajce  a 
demand  on  the  auditor  other  than  the  filing  of 
the  transcript  and  affidavit. 

9.  Pleading— Demuubeb  to  Complaint— Op- 
portunity to  Amend. 

Unless  a  defective  complaint  cannot  be 
amended  so  as  to  obviate  the  objections  thereto 
on  demurrer,  plaintiff  should  be  allowed  a  rea- 
sonable opportunity  to  amend,  if  he  desires  to 
do  so. 

[E<1.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  39,  Pleading,  §  05G.] 

In  Banlc.  Appeal  from  Superior  Court, 
City  and  County  of  San  Francisco;  J,  C.  B. 
Hebbard,  Judge. 

Action  by  Clyde  S.  Payne  agaiust  Harry 
Baehr.  From  a  judgment  dismissing  the  com- 
plaint on  demurrer  thereto,  plaintlfC  appeals. 
Reversed  and  remanded. 

John  Hubert  Mee,  for  appellant  W.  H. 
Cobb  and  A.  L.  Well,  for  respondent. 

ANGELLOTTI,  3.  This  is  an  appeal  from 
a  Judgment  dismissing  the  pluiuticr's  action 
upon  Hustaining  defendant's  demurrer  to  plain- 
tiff's coniplalut.  The  action  was  one  for  the 
recovery  of  damages  for  the  failure  of  de- 
fendant, as  auditor  of  the  city  and  county 
of  San  Francisco,  to  draw  his  warrants  In 
favor  of  the  Justices'  and  STii)erlor  courts  of 
said  dty  and  county  for  sufficient  to  pay  cer- 
tain Judgments  recovered  In  said  courts  by 
plaintiff  against  one  Howard  Vernon,  a  cred- 
itor of  said  county.    The  complaint  was  in 
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two  counts  In  BubatantlaHy  the  same  form; 
the  first  alleging  a  Judgment  of  tbe  justice's 
court  given  and  made  on  October  9,  1901,  for 
$323.86,  and  tbe  second  alleging  a  judgment 
of  the  superior  court  given  and  made  on  June 
22,  1904,  for  $395.49,  being  apparently  a  judg- 
ment recovered  on  the  jtistice's  court  judg- 
ment The  demurrer  attaclved  each  count, 
both  for  want  of  facts,  and  for  uncertainty, 
ambiguity,  and  unlntelligibility. 

The  action  is  based  on  tbe  provisions  of  sec- 
tion 710,  Code  Civ.  Proc.,  enacted  March  20, 
1903  (St  1903,  p.  362,  c.  263),  providing  for  the 
garnlsbment  of  moneys  owing  a  judgment 
debtor  from  any  county,  city  and  county,  city, 
or  other  municipal  or  public  corporation.  That 
section  has  been  held  constitutional  by  this 
court  and  applicable  to  tbe  salaries  of  public 
employes,  at  least  to  all  except  officers  whose 
salaries  are  fixed  by  a  provision  of  the  Con- 
stitution, and  in  a  proceeding  for  a  writ  of 
mandate  instituted  by  a  salaried  employ^  to 
compel  the  auditor  of  the  city  and  county  of 
San  Francisco  to  audit  and  allow  a  demand 
in  favor  of  petitioner  for  his  salary,  the  writ 
was  denied  on  the  ground  that  such  auditor 
had  been  served  by  a  creditor  of  the  petition- 
er with  a  certified  copy  of  a  judgment  for  $9S 
in  his  favor  against  the  petitioner,  accom- 
panied by  tbe  affidavit  prescribed  by  said  sec- 
tion. It  was  held  that  it  was  tbe  duty  of  the 
auditor,  under  this  section,  to  deliver  the 
demand,  when  audited,  allowed,  and  indorsed, 
to  the  court  rendering  the  Judgment,  or  its 
authorized  officer.  Ruperich  v.  Baehr,  142 
Cal.  190,  75  Pac.  782.  Section  710,  Code  Civ. 
Proc,  provides  that  when  a  duly  authenti- 
cated transcript  of  a  Judgment  for  money, 
against  a  defendant,  rendered  by  any  court 
in  this  state,  accompanied  by  an  affidavit 
stating  the  exact  amount  at  the  time  due  on 
such  judgment,  and  that  the  claimant  desires 
to  avail  himself  of  the  provisions  of  the  sec- 
tion. Is  filed  with  the  auditor  of  any  county, 
city  and  county,  etc.,  from  which  money  "is 
owing  to  the  Judgment  debtor  in  such  action," 
"it  shall  be  the  duty  of  any  such  official 
•  *  •  to  draw  his  warrant  in  favor  of  or 
to  pay  into  tbe  court  from  the  docket  of  which 
the  transcript  was  taken,"  so  much  of  the 
money  owing  to  the  Judgment  debtor  as  shall 
be  necessary  under  tbe  Judgment,  so  that  tbe 
court  may  properly  apply  the  same.  The 
law  thus  prescribes  an  official  duty,  minis- 
terial in  nature,  to  be  performed  by  the  audi- 
tor for  the  benefit  of  the  Judgment  creditor, 
when  properly  requested,  somewhat  analo- 
gous to  the  duty  of  a  sheriff  to  whom  a  writ 
of  attachment  or  execution  is  delivered  with 
directions  to  levy  the  same.  It  cannot  rea- 
sonably be  claimed  that  he  would  not  be  lia- 
ble to  the  creditor  properly  demanding  the 
performance  of  such  duty,  for  any  actual 
damage  caused  such  creditor  by  his  refusal  to 
l)erform  the  some.  It  is  elementary  that  a 
public  officer  is  liable  to  respond  In  damages 
to  one  specially  injured  by  his  neglect  or  re- 
fusal to  perform  an  official  ministerial  duty 


to  the  extent  of  each  special  injury  (see  Mock 
v.  Santa  Bosa  et  al.,  126  Cal.  330,  344,  58 
Pac.  826),  and  our  statutes  provide  that  for 
every  failure  or  refusal  to  perform  official  du- 
ty where  the  fees  are  tendered  the  officer  is 
liable  on  his  official  bond  (Pol.  Code,  {  4332; 
County  Government  Act,  St.  1897,  p.  574,  c 
277,  i  222).  This  remedy  to  the  injured  par- 
ty necessarily  exists  independently  of  the 
right  of  a  party  beneficially  interested  in  tbe 
performance  of  an  official  duty  to  compel  the 
performance  of  the  same  by  a  resort  to  the 
proceeding  of  mandamus.  We  are  of  the 
opinion  that,  as  against  a  general  demurrer 
for  want  of  facts,  the  complaint  sufficiently 
stated  a  cause  of  action  for  damages  specially 
caused  plaintiff  by  tbe  failure  and  refusal  of 
defendant  to  perform  a  ministerial  duty  which 
he  was  called  upon  to  perform  for  the  benefit 
of  plaintiff. 

It  is  substantially  alleged  in  the  second 
count  of  the  complaint  that  the  defendant 
was  at  all  the  times  named  the  auditor  of 
the  city  and  county  of  San  Francisco:  that 
ever  since  January  2,  1901,  one  Howard  Ver- 
non was  a  stenographer  of  tbe  police  court 
of  said  city  and  coimty  under  appointment  by 
the  Judges  thereof;  that  during  tbe  months 
of  May,  June,  July,  and  August,  1903,  said 
Vernon  performed  all  duties  pertaining  to  his 
said  position,  and  "all  conditions  on  bis  part 
to  be  performed  to  entitle  him  to  have  his  de- 
mand against  the  treasury  of  said  city  and 
county"  for  |200  for  each  of  said  months 
"audited  by  said  auditor" ;  that  said  auditor 
has  "audited"  each  of  said  demands,  but  did 
not  deliver  and  has  not  delivered  any  of  said 
demands  to  said  Vernon;  that  on  June  22, 
1004,  In  tbe  superior  court  of  said  city  and 
county,  a  judgment  was  duly  given  and  made. 
In  favor  of  plaintiff  and  against  said  Vernon 
for  $305.49,  which  judgment  remains  wholly 
unpaid;  that  on  September  1,  1901,  a  duly 
authenticated  transcript  of  such  judgment, 
accompanied  by  the  affidavit  prescribed  by 
section  710,  was  filed  with  defendant  as  audi- 
tor ;  that  during  the  month  of  August,  1904, 
said  Vernon  performed  all  the  duties  pertain- 
ing to  his  said  position  and  "all  conditions 
on  his  part  to  be  performed  to  entitle  him  to 
have  his  demand  against  the  treasury  •  •  • 
for  the  sum  of  two  hundred  ($200)  dollars 
audited  by  said  auditor":  that  the  auditor 
audited  tbe  same  for  said  amount,  "and  after 
the  filing  of  the  authenticated  transcript  of 
Judgment  and  affidavit"  hereinbefore  referred 
to,  delivered  tbe  demand  so  audited  to  said 
Vernon;  that  at  the  time  said  affidavit  and 
said  transcript  of  Judgment  were  filed  with 
tiie  auditor  "there  jvas  unpaid  to  said  How- 
ard Vernon  by  said  city  and  county  of  San 
Francisco"  the  sum  of  $1,000  for  services  ren- 
dered by  him  as  such  stenographer  for  the 
months  of  May,  June,  July,  and  August,  1903, 
and  August,  1901;  that  said  defendant  has 
refu!<ed  and  failed  to  comply  with  the  de- 
mand of  plaintiff  and  to  draw  his  warrant  in 
favor  of  said  superior  court  for  so  much  of 
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■aid  money  as  wonld  satisfy  said  Judgment; 
and  that  "by  reason  of  the  premises  plaintiff 
was  damaged  In  tlie  sum  of"  $400.79,  the 
amount  due  on  said  judgment  These  allega- 
tions sufficiently  make  a  prima  facie  case  as 
against  the  general  demurrer. 

In  regard  to  the  objection  that  It  was  not 
alleged  that  the  demands  of  Vernon  had  been 
approved  In  writing  by  the  police  judges,  it 
■was  alleged  that  Vernon  had  performed  all 
conditions  on  his  part  to  be  performed  "to 
entitle  him  to  have  his  demand  against  the 
treasury  •  »  •  audited  by  said  auditor," 
which  Bufflclently  Implied,  as  against  the  gen- 
eral demurrer,  the  presentation  of  a  demand 
In  proper  form  to  be  audited  by  the  auditor. 
The  objection  that  it  does  not  appear  In  the 
complaint  that  the  authenticated  transcript 
was  filed  subse(]uent  to  the  auditing  by  the 
auditor  is  immaterial.  It  Is  undeubtedly  true 
that  the  judgment  creditor  can  obtain  under 
section  710,  Code  Civ.  Proc.,  only  such  money 
as  "Is  owing  to  the  judgment  debtor"  at  the 
time  of  the  filing  of  the  authenticated  tran- 
script of  judgment  and  affidavit,  but  money 
may  be  so  "owing"  although  the  demand 
therefor  has  not  been  audited.  It  Is  sufficient 
for  all  the  purposes  of  this  section  that  the 
claim  of  the  judgment  debtor  against  the  city 
and  county  has  fully  accrued  at  the  time  of 
the  filing  of  the  transcript,  etc.,  and  that 
nothing  remains  to  be  done  to  entitle  blm  to 
the  money  except  the  presentation  of  a  prop- 
er demand  therefor  and  the  approval  of  the 
same  by  the  auditor.  The  auditor  is,  of 
course,  not  required  to  do  anything  In  the 
way  of  drawing  his  warrant  until  after  audit, 
but  when  finally  the  demand  Is  audited  and 
ready  for  payment,  the  transcript  of  judg- 
ment previously  filed  Is  sufficient  to  cover  the 
audited  claim  to  the  extent  that  It  had  ac- 
crued at  the  time  of  such  filing.  The  deliv- 
ery of  the  audited  claim  to  the  person  en- 
titled thereto  may,  and  generally  does,  Im- 
mediately follow  the  auditing,  and  a  construc- 
tion of  section  710  which  would  require  the 
transcript  of  judgment  to  be  filed  after  audit 
and  before  delivery  would  practically  nullify 
the  remedy  sought  to  be  granted  judgment 
creditors  thereby.  The  allegations  sufficiently 
showed  as  against  the  general  demurrer  that 
there  was  ?1,000  "owing  to  the  judgment 
debtor"  from  the  city  and  county  at  the  time 
of  the  filing  of  the  transcript  of  judgment  and 
affidavit.  It  was  not  necessary,  In  order  to 
■how  damage  to  plaintiff,  that  the  complaint 
aboald  allege  that  the  moneys  owing  to  Ver- 
non from  the  city  and  county  were  In  whole 
or  In  part  not  exempt  from  execution.  It 
was  alleged  In  terms  that  plaintiff  was  dam- 
aged In  the  sum  of  $400.79  by  the  failure  of 
the  auditor  to  perform  the  duty  Incumbent 
on  him  In  the  matter  of  plaintiff's  claim, 
which  sufficiently  tendered  an  issue  as  to 
damage  and  the  amount  thereof.  If  the  cir- 
cumstances were  such  as  to  exempt  all  or  any 
portion  of  this  money  from  execution,  so 
that  plaintiff  would  not  liave  been  able  to 
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Obtain  the  amount  due  him  on  the  judgment 
from  the  money  that  would  have  come  into 
the  possession  of  the  court  if  the  auditor  had 
done  his  duty,  that  was,  at  most,  a  matter 
for  the  defendant  to  show  on  the  issue  of 
damage. 

We  have  now  discussed  all  the  objections 
urged  by  defendants  under  the  general  de- 
murrer for  want  of  facts,  which  are  appli- 
cable to  the  second  count.  There  is  an  addi- 
tional objection  applicable  only  to  the  first 
count  The  judgment  upon  which  the  claim 
set  forth  in  that  count  was  based  was  ren- 
dered in  the  year  1901,  which  was  prior  to 
the  enactment  of  section  710,  Code  Civ.  Proc, 
and  it  Is  claimed  that  the  section  has  no  ap- 
plication to  judgments  rendered  prior  to  Its 
enactment  It  is  not  necessary  to  consider 
this  contention  for  the  purposes  of  this  ap- 
peal, for.  if  the  demurrer  was  improperly 
sustained  as  to  the  second  count,  the  judg- 
ment must  be  reversed,  and  as  the  second 
count  Is  apparently  based  on  a  later  judg- 
ment obtained  in  an  action  given  In  1901,  the 
question  may  be  Immaterial  in  any  further 
proceedings  in  this  case. 

The  demurrer  on  the  ground  of  uncertainty 
was  not  well  taken  in  so  far  as  the  second 
count  was  concerned.  Conceding  that  It  was 
necessary  that  the  demand  of  Vernon  against 
the  city  and  county  should  have  been  ap- 
proved by  the  police  judges  of  the  city  and 
county  before  It  could  be  audited  by  the  audi- 
tor, it  was  not  necessary  that  the  demand  of 
plaintiff,  Payne,  should  be  approved  by  said 
police  judges,  and  a  specification  of  uncer- 
tainty In  this  regard  is  immaterial.  It  was 
not  essential  to  a  cause  of  action  In  favor  of 
plaintiff  against  the  auditor  for  damages  that 
he  should  have  made  any  demand  on  the  au- 
ditor, other  than  the  demand  embraced  In  the 
filing  of  the  authenticated  transcript  of  judg- 
ment and  affidavit  provided  for  by  section 
710,  Code  Civ.  Proc,  which  affidavit  in  terms 
stated  that  the  creditor  desired  to  avail  him- 
self of  the  provisions  of  this  section,  as  we 
have  seen,  such  a  demand  will  cover  moneys 
"owing"  to  the  judgment  debtor  at  the  time 
of  the  filing,  although  the  claim  therefor  has 
not  as  yet  been  audited.  It  does  clearly  ap- 
pear in  the  complaint  that  the  demand  of 
Vernon  was  audited  prior  to  the  commence- 
ment of  the  action.  This  disposes  of  all  ob- 
jections on  the  ground  of  uncertainty  which 
were  applicable  to  the  second  count.  Speci- 
fications of  ambiguity  and  unintelUglblllty 
were  the  same  as  those  of  uncertainty,  and 
none  of  them  was  well  taken. 

It  thus  appears  that  the  demurrer  should 
have  been  overruled,  at  least  so  far  as  the 
second  count  is  concerned.  It  Is  therefore 
unnecessary  to  consider  the  contention  of 
appellant  that  even  if  the  demurrer  was 
good,  the  trial  court  erred  In  sustaining  it 
without  leave  to  plaintiff  to  amend.  It  Is 
proper,  however,  to  state  that,  unless  it  be 
clear  to  a  trial  court  that  a  defective  com- 
plaint cannot  be  amended  so  as  to  obviate 
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the  objections  made  thereto,  a  plaintiff  desir- 
ing it  should  be  allowed  reasonable  opportu- 
nity to  80  amend.  See  Scbaake  t.  Elagle,  etc.. 
Can  Co.,  135  Cal.  480,  63  Pac.  1025,  67  Pac. 
769. 

The  Judgment  is  reversed,  and  the  cause 
remanded  for  further  proceedings  not  incon- 
sistent with  the  Tlews  herein  expressed. 

We  concur:  SHAW,  J.;  SLOSS,  J.; 
LORIGAN,  J.;     HENSHAW,  J. 


in  Cal.  IM 
HBBZOG  et  al.  t.  ATCHISON,  T.  ft  S.  F.  B. 

CO.    (S.  F.  4,575.) 
(Supreme  Court  of  California.    April  30,  1908.) 

1.  Action  —  Natubb    and     Fosu  —  Specitio 
Febfobuance  OB  Bbeach  of  Contbact. 

A  complaint  alleged  that,  in  consideration  of 
a  conveyance  to  a  railroad  company  of  a  right 
of  way  over  plaintiffs'  land,  the  railroad  agreed 
to  establish  a  station  at  a  certain  place,  that 
thereafter  the  company  laid  tracks  and  operated 
trains  on  the  right  of  way,  and  that  subsequent- 
ly another  railroad  company  purchased  the  right 
of  way  and  continued  the  operation  of  the 
trains.  It  further  alleged  that  neither  of  the 
companies  established  the  station  at  the  place 
specified  by  the  contract,  on  account  of  which 
plaintifts  were  irreparably  damaged,  and  prayed 
for  a  decree  compelling  the  railroad  purcoasing 
the  right  of  way  to  establish  a  station,  as  agreed. 
Held,  that  the  action  was  for  specific  perform- 
ance of  a  contract,  and  not  to  recover  for  its 
breach. 

2.  BaiI/BOads— Location   of  Stations— Con- 
TBACTS  Relating  to — Validity— Enfobck- 

UENT. 

The  rule  that  it  is  the  duty  of  railroad  cor- 
I>orations  which  are  performing  functions  par- 
taking of  a  public  character  to  locate  their  sta- 
tions where  they  will  best  serve  the  public 
needs  and  convenience,  and  that  a  court  of  eq- 
uity will  not,  in  order  to  subserve  mere  private 
interests,  compel  the  location  of  stations  so  as 
to  hamper  the  company  in  the  performance  of 
its  duties  to  the  public,  does  not  apply  so  as  to 
preclude  a  party  contracting  with  a  railroad 
from  specifically  enforcing  a  contract  by  which 
the  railroad  agreed  to  establish  a  station  at  a 
certain  place,  where  the  contract  does  not  de- 
bar the  company  from  establishing  stations  at 
any  other  place,  or  from  fully  complying  with 
all  its  duties  to  others  entitled  to  its  service. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  41,  Bailroads,  §  133.] 

3.  Specific  Pebfobmancb— Gbotjnds  fob  Bb- 

FUSING — ^RaTIO    of   BENEFIT  TO    InJURT. 

Specific  performance  of  a  contract  will  be 
denied  where  to  enforce  it  will  impose  a  great 
burden  upon  defendant,  with  a  slight  or  no  cor- 
responding benefit  to  the  plaintiff,  and  where  the 
performance  of  the  contract  will  be  detrimental 
to  the  interests  of  the  public. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  44,  Specific  Performance,  §  35.] 

4.  Same— Complaint— Bequisites. 

A  complaint  for  specific  performance  must, 
in  order  to  be  good  against  a  general  demurrer, 
state  facts  from  whicli  the  court  may  determine 
that  the  consideration  is  adequate,  and  that  the 
contract  is,  as  to  the  defendant,  just  and  reason- 
able, and  that  it  would  not  be  inequitable  to  en- 
force it. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig 
vol.  44,  Specific  Performance,  §§35,  356-372.] 

5.  Same. 

A  complaint,  in  a  suit  against  a  railroad 
company  to  compel  specific  performance  of  a 


contract  of  the  railroad's  predecessor  in  interest 
to  establish  a  station  at  a  certain  place,  in  con- 
sideration for  the  conveyance  of  a  right  of  way 
to  it,  did  not  state  the  value  of  the  right  of  way 
conveyed,  did  not  allege  the  costs  to  the  de- 
fendant of  compliance  with  the  contract,  nor 
any  facts  indicating  the  adequacy  of  the  consid- 
eration or  the  fitness  of  the  contract,  and  did 
not  contain  even  a  general  allegation  tliat  the 
contract  was  just  and  fair  as  between  the  par- 
ties, or  that  plaintiffs  owned  land  adjoining  the 
right  of  way,  at  any  time  after  its  conveyance 
to  the  defendant's  predecessor.  Held  that,  so 
far  as  appeared  from  the  complaint,  the  plain- 
tiffs were  endeavoring  to  enforce  a  bare  legfd 
right  to  have  defendant  comply  with  the  con- 
tract of  its  predecessor,  without  showing  that 
such  compliance  would  in  any  way  add  to  plain- 
tiffs' convenience  or  to  the  value  of  any  prop- 
erty owned  by  them  at  the  time  of  the  suit,  and 
hence  the  complaint  did  not  show  that  the  con- 
tract as  originally  made  was  fair  and  just  as 
between  the  parties,  or  that  it  would  be  equita- 
ble to  enforce  it. 
6.  S.^ME  —  Defenses  —  Remedt  at  Law  — 

Pleading. 

A  complaint  in  a  suit  for  specific  perform- 
ance must  show  that  a  recovery  for  breach  of 
the  contract  would  not  be  an  adequate  remedy, 
a  condition  which  is  essential  to  obtaining  the 
relief  prayed  for,  as  well  as  for  obtaining  other 
forms  of  equitable  relief  for  the  infringement  of 
legal  rights. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  THk. 
vol.  44,  Specific  Performance,  §§  350-372.] 

Department  1.  Appeal  from  Superior 
Court,  Alameda  County;  Searj  A.  Melyln, 
Judge. 

Action  by  J.  Herzog  and  another  against 
the  Atchison,  Topeka  &  Santa  F6  Bailroitd 
Company.  From  a  judgment  sustaining  de- 
fendant's demurrer  to  the  complaint,  plain- 
tiffs appeal.    Affirmed. 

J.  J.  Scrivner  and  Alfred  H.  Cohen,  for  ap- 
pellants. T.  J.  Norton,  H.  D.  PUlsbuiy,  and 
E.  E.  Milliken,  for  respondent 

SliOSS,  J.  To  plaintifCs'  complaint  the  de- 
fendant interposed  a  demurrer  for  want  of 
facts  constituting  a  cause  of  action.  The  de- 
murrer was  sustained  without  leave  to  amend, 
and  plaintiffs  appeal  from  the  ensuing  Judg- 
ment in  favor  of  defendant 

The  complaint  states  these  facts:  On  Sep- 
tember 20,  1881,  and  long  prior  thereto,  the 
plaintiffs  were  the  owners  and  in  possession 
of  a  tract  of  land  in  Alameda  county  contain- 
ing some  65  acres.  On  September  30,  1881, 
the  California  &  Nevada  Railroad  Company 
executed  and  delivered  t»  plaintiffs  a  writ- 
ing, whereby,  in  consideration  of  plaintiffs 
"signing  for"  a  right  of  way  for  said  railroad 
over  their  land,  the  railroad  company  agreed 
to  "establish  and  maintain  a  permanent  sta- 
tion to  deliver  and  taice  passengers  and 
freight  at  each  passing  train,  said  sta- 
tion to  be  situated  at  the  north  side  of 
said  Aicatraz  avenue  and  on  the  west  side 
of  Ix>well  street,  and  to  receive  and  discharge 
passengers  from  all  but  express  trains  upon 
proper  signal."  At  the  same  time,  and  in 
consideration  of  the  execution  and  delivery 
of  this  instrument  the  plaintiffs  signed  and 
delivered  to  the  railroad  company  the  ri^ht 
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of  way  ov«  their  lands  referred  to  In  the 
Instrument  Subsequently,  the  California  & 
Nevada  Railroad  Company  laid  down  rail- 
road tracks  over  such  right  of  way  and  oper- 
ated passenger  and  freight  trains  thereon.  In 
1893  the  defendant,  Atchison,  Topeka  &  San- 
ta F6  Railroad  Company,  purchased  of  the 
California  &  Nevada  Railroad  Company  the 
right  of  way  granted  by  plaintlfCs,  and  has 
ever  since  been  in  possession  of  the  same,  and 
has  been  operating  passenger  and  freight 
trains  thereon.  At  the  time  of  its  purchase, 
the  defendant  bad  notice  of  its  predecessor's 
agreement  with  plaintiflT  and  assumed  the 
obligation  to  perform  the  same.  Neither  the 
defendant  nor  its  predecessor  in  Interest  has 
ever  established  or  maintained  a  permanent 
or  any  station  at  the  place  or  for  the  pur- 
poses specified  in  the  agreement,  nor  has 
either  of  them  stopped  any  train  at  such  place. 
On  June  2,  1904,  plaintiffs  requested  the  de- 
fendant to  comply  with  the  terms  and  condi- 
tions of  said  agreement,  but  the  defendant 
has  failed  and  refused  to  perform  any  of 
such  terms  and  conditions.  Plaintiffs  have, 
upon  their  part,  performed  all  the  terms  and 
conditions  required  of  them  to  be  performed. 
On  account  of  the  failure  and  refusal  of  the 
defendant  to  so  comply,  plaintiffs  "have  suf- 
fered great  and  irreparable  damage,  and.  If 
said  terms  and  conditions,  as  aforesaid,  are 
not  carried  out  and  performed  by  defendant, 
these  plaintiffs  will  continue  to  suffer  great 
and  irreparable  damage."  The  complaint  con- 
cludes with  a  prayer  for  a  decree  compelling 
the  defendant  to  establish  a  station  as 
agreed,  to  deliver,  receive,  and  discharge  pas- 
sengers thereat,  and  to  stop  all  trains  except 
express  trains,  at  such  station  for  these  pur- 
poses. 

The  action  Is  clearly  one  for  specific  per- 
formance of  a  contract,  not  to  recover  dam- 
ages for  its  breach  (Pittsburgh  Coal  Co.  v. 
Greenwood,  39  Cal.  71;  Boliall  v.  DlUer,  41 
Cal.  532;  Prince  v.  Lamb,  128  Cal.  1.30,  60 
Pac.  689).  and  the  sole  question  is  whether 
the  complaint  alleges  facts  entitling  the  plain- 
tiff to  the  equitable  relief  sought.  It  is  ar- 
gued by  the  re^ondent  that  it  Is  the  duty 
of  railroad  corporations,  which  are  perform- 
ing functions  partaking  of  a  public  character, 
to  locate  their  stations  at  places  where  they 
will  best  serve  the  public  needs  and  conveni- 
ence, and  that,  accordingly,  a  court  of  equity 
will  not,  in  order  to  subserve  mere  private 
interests,  compel  the  location  of  stations  for 
the  stopping  of  trains  in  such  manner  as  to 
hamper  the  company  in  the  performance  of  its 
duties  to  the  public.  The  rule  thus  Invoked 
has  been  applied  to  cases  more  or  less  simi- 
lar to  the  present  one.  Texas  &  P.  R.  Co.  v. 
City  of  Marshall,  136  U.  S.  393,  10  Sup.  Ct. 
846,  34  I*  Ed.  885;  Beasley  v.  Texas  &  P. 
R.  Co.,  191  U.  8.  492,  24  Sup.  Ot.  164,  48  L. 
Ed.  274 ;  Marsh  v.  Fairbury,  etc.,  R.  Co.,  64  III. 
414,  16  Am.  Rep.  564 ;  Mobile,  etc.,  R.  R.  Co. 
T.  People,  132  111.  559,  24  N.  E.  643,  22  Am.  St. 
Rep.  556  i  St  Josepl^  etc.,  B.  Co.  v.  Ryan,  11 


Kan.  602,  16  Am.  Rep.  357;  Pac.  B.  Oo.  v. 
Seely,  45  Mo.  212,  100  Am.  Dec.  360;  Holla- 
day  V.  Patterson,  5  Or.  177;  Texas,  etc.,  R. 
Co.  V.  Scott,  77  Fed.  726,  23  C.  C.  A.  424,  37 
li.  R.  A.  94.  Nearly  aU  of  these  cases,  how- 
ever, involved  contracts  which  undertook  to 
bind  the  railroad  company,  not  merely  to 
locate  a  station  at  a  particular  place,  but 
to  establish  no  other  station  within  a  given 
distance  of  such  places.  In  such  cases,  it 
was  the  exclusive  character  of  the  accommo- 
dation contracted  for  that  was  thought  by 
the  courts  to  involve  an  attempt  to  Interfere 
with  the  companies  in  the  performance  of 
their  duty  to  the  public.  In  other  words,  the 
common  carrier  could  not  be  i)ermltted  to 
bind  itself  not  to  furnish  accommodations 
wherever  they  might  be  needed.  This  con- 
sideration does  not  apply  to  the  case  of  a 
contract  which  merely  binds  the  company 
affirmatively  to  furnish  certain  accommoda- 
tions to  the  plaintiff,  without  In  any  way 
debarring  it  from  fully  complying  with  all 
its  duties  to  others  entitled  to  its  service. 
The  contract  here  alleged  did  not  bind  the 
company  to  limit  in  any  degree  the  facilities 
to  be  furnished  to  the  public.  It  required  the 
establishment  and  maintenance  of  a  station 
at  a  place  named,  but  left  the  company  free 
to  establish  additional  stations  as  they  might 
be  needed,  without  limitation  of  number  or 
location.  Contracts  similar  to  the  one  here 
in  question  have  been  specifically  enforced. 
Hood  V.  N.  B.  Ry.  Co.,  !>.  R.  8  Eq.  661 ;  Law- 
rence V.  Saratoga  Lake  Ry.  Co.,  36  Hun  (N. 
Y.)  468,  cited  with  approval  to  P.  P.  &  a  I. 
R.  R.  Co.  T.  a  I.  &  B.  R.  R  Co.,  144  N.  T. 
153,  89  N.  E.  17,  26  L.  R.  A.  610;  Murray 
V.  N.  W.  R.  R.  Co.,  64  S.  a  520,  42  S.  B.  617. 
Where  such  contracts  are  limited  to  the  crea- 
tion of  a  right  to  a  certain  station  or  train 
service  at  given  points,  without  in  any  way 
making  the  right  exclusive  or  infringing  upon 
the  company's  obligation  to  furnish  proper 
service  at  any  other  place  where  it  may  be 
needed  we  are  not  prepared  to  hold  that  their 
enforcement  would  necessarily  be  violative 
of  public  policy.  Texas  &  St  L.  B.  R.  Co.  v. 
Robards,  60  Tex.  645,  48  Am.  Rep.  268;  Int. 
&  G.  N.  B.  R.  Co.  V.  Dawson,  62  Tex.  260; 
Greene  t.  West  Cheshire  By.  Co.,  L.  B.  13 
Eq.  44.  A  different  question  is  presented 
where,  upon  the  trial,  or  from  the  allegations 
of  the  bill,  it  appears  that  the  enforcement 
of  the  contract  would  Impose  a  great  burden 
upon  the  defendant  with  a  slight  or  no  cor- 
responding benefit  to  the  plaintiff,  or  that 
such  enforcement  would  be  detrimental  to 
the  interests  of  the  public.  Such  circumstan- 
ces, showing  that  the  performance  sought 
would  be  oppressive  or  inequitable,  will  war- 
rant the  denial  of  specific  relief.  6  Pom.  E3q. 
Jur.  f  796;  Conger  v.  N.  Y.,  etc.,  B.  B.  Co., 
120  N,  Y.  20,  23  N.  E.  983;  Murdfeldt  v.  N. 
Y.,  etc.,  B.  B.  Co.,  102  N.  Y.  703,  7  N.  B.  404; 
Caarke  v.  Bochester  B.  B.  Co.,  18  Barb.  (N.  Y.) 
350. 
The   consideration   last   suggested   points 
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directly  to  a  fatal  objection  to  the  com- 
plaint under  dlscuaglon.  It  Is  tboroughly 
settled  In  this  state  that  a  complaint  for 
specific  performance  must  In  order  to  make 
out  a  case  good  as  against  general  demur- 
rer, state  facts  from  which  the  court  may 
determine  that  the  consideration  is  adequate, 
and  that  the  contract  Is  as  to  the  defendant 
Just  and  reasonable.  Civ.  Code,  {  3391.  In 
Agard  v.  Valencia,  39  Cal.  802,  the  court 
says:  "Another  well-establtshed  rule  of 
courts  of  equity  Is  that,  in  a  suit  for  specific 
performance.  It  must  be  afflrmatlveiy  shown 
that  the  contract  Is  fair  and  Just,  and  that 
It  would  not  be  Inequitable  to  enforce  It  The 
court  will  not  lend  Its  aid  to  enforce  a  con- 
tract which  is  In  any  respect  unfair  or  savors 
of  oppression,  but  In  such  cases  will  leave 
the  party  to  his  remedy  at  law.  It  Is  Incum- 
bent upon  the  plaintiff  therefore  to  state  such 
facts  as  will  enable  the  court  to  decide  wheth- 
er the  contract  Is  of  such  a  character  that  It 
would  not  be  inequitable  to  enforce  It."  This 
court  has  frequently  restated  Its  adherence 
to  this  rule.  Brucli  v.  Tucljer,  42  Cal.  352; 
Nicholson  V.  Tarpey,  70  Cal.  608,  12  Pac.  778; 
Morrill  V.  Elverson,  77  Cal.  114,  19  Pac.  190; 
Windsor  v.  Miner,  124  CaL  492,  57  Pac.  386: 
Prince  v.  Lamb,  128  Cal.  120,  60  Pac.  689 ;  Stil- 
es v.  Cain,  134  Cal.  170,  66  Pac.  231 ;  Flood  v. 
Templeton,  148  Cal.  374,  83  Pac.  148;  White 
V.  Sage,  149  Cal.  613,  87  Pac.  193. 

The  complaint  in  this  case  is  entirely  de- 
void of  any  showing  of  this  character.  The 
value  of  the  right  of  way  conveyed  is  not 
stated,  nor  is  there  any  allegation  of  the  cost 
to  the  defendant  of  compliance  with  Its  con- 
tract No  attempt  Is  made  to  state  any  facta 
Indicating  the  adequacy  of  the  consideration 
or  the  fairness  of  the  contract.  There  is  not 
even  an  allegation  In  general  terms  of  the 
conclusion  that  the  contract  is  Just  and  fair 
as  between  the  parties.  As  bearing  upon  the 
question  whether  the  granting  of  the  relief 
sought  would  be  equitable,  it  Is  to  be  observ- 
ed that  the  complaint  does  not  aver  that  the 
plaintiffs,  at  any  time  since  1881,  have  been 
the  owners  of  any  land  In  the  neighborhood  of 
the  proposed  station,  or  that  they  live  near 
It  The  allegation  that  they  owned  land  ad- 
joining the  right  of  way  in  1881  Is  not  an  al- 
legation that  they  owned  it  at  any  later  date. 
The  presumption  of  the  continuance  of  facts 
once  shown  to  exist  (Code  Civ.  Proc.  f  1963, 
subd.  32)  declares  merely  a  rule  of  evidence 
and  has  no  application  to  the  statement  of 
facts  in  a  pleading  (Frederlclis  v.  Tracy,  98 
Cal.  658,  33  Pac.  750).  So  far  as  appears 
from  their  complaint,  the  plaintiffs  are  en- 
deavoring to  enforce  a  bare  legal  right  to 
have  the  defendant  comply  with  the  contract 
of  Its  predecessor,  without  showing  that  such 
compliance  would  in  any  way  add  to  their 
convenience  or  to  the  value  of  any  property 
owned  by  them.  The  complaint  therefore 
fails  to  show  that  the  contract  as  originally 
made  was  fair  and  Just  as  between  the  par- 


ties or  that  it  would  be  equitable  to  enforce 
it  Furthermore,  it  falls  to  show  that  the 
recovery  of  damages  tor  a  breach  of  the  con- 
tract would  not  be  an  adequate  remedy,  a 
condition  which  is  as  essential  to  the  obtain- 
ing of  specific  performance  as  of  other  forms 
of  equitable  relief  for  the  infringement  of 
legal  rights.  Senter  v.  Davis,  38  Cal.  450; 
Flood  V   Templeton,  supra. 

Respondent  urges  some  additional  points 
in  support  of  the  rulings  sustaining  the  de- 
murrer, but  these  need  not  be  discussed  In 
view  of  the  conclusions  above  expressed. 

The  Judgment  Is  afilrmed. 

We  concur:  SHAW,  J.;  ANGELLOTTI,  J. 


ISS  Cal.  488 
ALDRICH  V.  BARTON  et  al.  (GREIG  et  al. 

Interveners).    (S.    F.    4,702.) 
(Supreme  Court  of  California.    April  30,  190S.) 

1.  AViLLB  —  Construction  —  Tebuikation  or 
TarsT. 

Testator  (jave  the  residne  of  his  estate  to 
trustees  to  pay  out  the  3et  income  derived  from 
one-fourth  thereof  for  the  maiDtenance  and  sup- 
port of  plaintiff  so  long  as  he  should  be  incompe- 
tent to  hold  and  properly  manage  his  affairs  and 
property,  and,  on  his  restoration  to  capacity,  to 
turn  over  one-fourth  of  the  residue  with  all  ac- 
cumulations to  liim  and  his  heirs  forever ;  but, 
if  he  should  be  permanently  of  unsound  mind  up 
to  the  time  of  his  death,  his  share  should  pass 
to  and  be  distributed  among  testator's  heirs  at 
law  then  living  according  to  the  laws  of  descent. 
Held,  that  the  event  on  which  te.stator  intended 
to  make  plaintifTs  right  to  possession  of  one- 
fourth  of  the  residue  depend  was  his  actual  r^ 
covery  in  fact  from  bis  mental  incapacity,  and 
not  on  the  mere  malting  of  an  order  purporting 
to  declare  such  recovery. 

2.  Insane  Persons— Restobation  to  Oapaci- 

TT — PBOCEEDINGS. 

The  proceeding  for  the  restoration  of  an  in- 
sane person  to  capacity  defined  by  Code  Civ. 
Proc.  i  1706,  is  not  applicable  to  the  case  of 
one  who  was  confined  in  an  insane  asylum  with- 
out having  been  put  tmder  gnatdiansbip. 

3.  Same— DiscHABOB  Br  Asylum  Authorities. 

The  discharge  of  an  insane  person  not  un- 
der guardianship  confined  in  an  insane  asylum 
by  the  asylum  authorities  prior  to  St.  19Cw,  p. 
485,  c.  3(>4,  regulating  the  care  of  insane  per- 
sons, while  an  adjudication  that  the  person  com- 
mitted and  discharged  had  recovered  from  his 
insanity,  was  nevertheless  only  prima  facie  evi- 
dence of  legal  capacity  in  the  person  so  dis- 
charged, under  Civ.  Code,  i  40,  declaring  that 
such  a  certificate  shall  establish  the  presumption 
of  legal  capacity  in  the  person  discharged  from 
the  time  of  such  discharge. 

fEd.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  27,  Insane  Persona,  |  42.] 

4.  Same— Pkoceedino— Natubb  and  BrFEcr— 
Judgment. 

The  proceeding  defined  by  Code  Civ.  Proc 
§  170(5,  for  the  determination  of  whether  an  in- 
sane person  has  i)een  restored  to  capacity,  is 
judicial  in  its  nature,  and  the  judgment  rendered 
IS  conclusive  on  the  condition  or  relation  of  the 

rrson,  as  expressly  provided  by  Code  Civ.  Proc 
lt»08. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  27,  Insane  Persons,  {  42.] 

5.  JTTDOMERT  — COIXATBRAI,    ATIACK  — JUHIS- 

DICTION. 

A  judgment  of  a  court  of  general  jurisdic- 
tion cannot  be  collaterally  attacked  even  for 
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want  of  JariidictioB,  tmleas  it  appean  on  the 
face  of  the  record. 

[Ed.  Note.— For  cases  in  point,  lee  Cent  Dl|k 
Tol.  30,  Judgment,  U  824,  040.] 

B.   INSARK    FEBSONS— DiSCHABOB— GKBTmOATS 
or  OaPACITT— ElTECT. 

Pol.  Code,  I  21S9,  snbd.  6,  declares  that, 
when  a  person  is  discharged  as  recovered  from 
the  state  hospital  for  the  Insane,  a  copy  of  the 
certificate  of  discharge  may  be  filed  with  the 
clerk  of  the  superior  court  of  the  county  from 
which  the  person  was  committed,  which  record 
shall  have  the  same  legal  effect  as  a  judgment 
of  restoration  to  capacity  made  under  Code  Civ. 
Proc.  i  17G6.  Eeld.  that  such  a  certificate  of 
restoration  to  capacity  was  not  effective  to  de- 
prive a  party  against  whom  such  certificate  was 
offered  to  snow  that  it  was  in  fact  issued  in  a 
case  in  which  the  superintendent  of  the  asylum 
Issuing  it  had  no  power  to  act. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
▼ol.  27,  Insane  Persons,  {  42.] 

7.  SAWK— INVATEB  or  HOBPITAI.. 

Where  plaintiff  was  released  from  an  insane 
asylum  on  parol  in  1892,  after  which  from  time 
to  time,  until  1900,  he  went  to  the  asylum  oc- 
casionally to  vi.sit  the  physicians,  but  from  that 
time  nntil  1905,  when  be  applied  for  and  re- 
ceived a  certificate  of  discbarge,  he  had  not 
been  in  the  asylum  at  all,  he  was  not  an  inmate 
at  the  time  such  certificate  was  issued. 

8.  Same — CEKTiytcATu  OF  Dischaboi— JtTBis- 

DICnON  TO  ISSXTK. 

Under  Pol.  Code,  |  2188,  anthorising  the 

Bupprintendent  of  a  state  hospital  for  the  insane 
to  discharge  a  patient  who  in  his  judgment  has 
recovered,  such  superintendent  had  no  jurisdic- 
tion to  issue  a  certificate  of  discharge  to  a  per- 
son who  was  not  a  patient  in  the  sense  of  hav- 
ing been  committed  to  the  asylum  and  having 
remained  there  for  care  and  treatment  except  in 
case  of  temporary  absence  at  the  time  of  snch 
discharge. 

9.  Same— Cebtiucatb  Under  Fobveb  Aotb. 

A  certificate  of  capacity,  granted  by  the 
superintendent  of  an  insane  asylum  under  St. 
1897,  p.  3.S1,  c  227,  covering  the  commitment 
and  care  of  insane  persons,  or  under  St.  1001,  p. 
639,  c.  211,  providmg  for  the  discharge  of  per- 
sons who  have  been  committed  to  a  hospital  for 
the  insane  but  are  not  confined  in  such  hospital, 
constitutes  only  prima  facie  proof  of  sanity. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  27,  Insane  Persons,  |  42.] 

Department  1.  Appeal  from  Superior 
Court  Alameda  Coun^;  John  Ellsworth, 
Jndge. 

Action  by  George  Albert  Aldrlch  against 
Aimie  Aldrlch  Barton  and  anothor;  Helen  H. 
Greig  and  others.  Interveners.  A  decree  was 
entered  denying  plaintiff  the  relief  asked, 
and  he  appeals.    Affirmed. 

Aldrlch  &  Gentry,  for  appellant  Drown, 
Leicester  &  Drown,  for  respondents.  A.  Ev- 
erett Ball,  for  Interveners. 

SLOSS,  J.  William  A.  Aldrlch,  the  father 
of  plaintiff,  died  on  February  25.  1892,  leav- 
ing a  wUl  dated  the  29th  day  of  October,  1891. 
In  May,  18S8,  the  plaintiff,  George  Albert 
Aldrich,  had  been  duly  committed  to  the  Na- 
pa State  Asylum  for  the  Insane  by  a  judge 
of  the  superior  court  of  Alameda  county, 
and  he  remained  a  patient  In  said  asylum 
until  after  his  father's  death.  By  said  will 
the  testator  gave  the  residue  of  his  estate  to 
trustees,  in  trust,  among  other   things,  to 


appropriate  and  pay  oat  of  the  net  Income 
derived  from  one-fourth  of  such  residue  "so 
much  thereof  as  may  be  regnlred  for  the  prop^ 
«r  and  comfortable  maintenance,  support  and 
care  of  my  son  George  Albert  Aldrlch,  now  at 
the  State  Asylnm  for  the  Insane  In  Napa  coun- 
ty, California,  so  long  as  he  shall  be  incompe- 
tent to  hold  and  properly  manage  bis  affairs 
and  property.  Upon  the  restoration  of  my  said 
-son  George  Albert  Aldrlch  to  mental  sound- 
ness and  capacity  to  torn  over  and  pay  and 
deliver  to  him  the  said  one-fourth  of  sncb 
residue  of  my  estate,  with  all  Increment  and 
accumulations  thereof,  to  have  and  to  hold 
the  same  to  blm  and  bis  heirs  forever.  If, 
however,  my  said  son  George  Albert  Aldrlch 
shall  prove  to  be  permanently  of  onBOund 
mind  and  shall  so  contlnoe  up  to  the  time 
Of  his  death,  the  said  one-fourth  of  such  resi- 
due of  my  estate  shall,  upon  his  death,  pass 
to  and  be  thereupon  paid  and  delivered  to 
and  distributed  among  my  heirs  at  law  then 
living,  according  to  the  laws  of  the  state  of 
California  then  In  force  relating  to  the  sue* 
cession  to  the  property  of  the  estate  of  those 
dying  intestate."  The  will  was  dniy  admitted 
to  probate,  and  on  the  Slst  day  of  May,  1893, 
at  the  close  of  the  administration  of  the  es- 
tate, a  decree  of  distribution  was  made, 
whereby  the  residue  of  the  estate  was  di»- 
tribated  to  the  trustees  named  in  the  will  up- 
on the  trttsts  therein  declared.  The  defend- 
ants Annie  Aldrlch  Barton  and  Helen  Aldrlch 
Dunning  are  the  sole  remaining  trustees. 

This  action  was  brought  by  plaintiff  against 
such  trustees  to  obtain  a  decree  terminating 
the  trust  and  requiring  the  defendants  to  ac- 
count for  and  turn  over  to  plaintiff  one-fonrtb 
of  the  residue  of  the  estate.  The  complaint 
alleges  that  on  or  about  January  30,  1905, 
the  medical  superintendent  of  the  Napa  State 
Hospital  for  the  Insane  filed  with  the  sec* 
retnry  of  the  board  of  managers  of  said  Na- 
pa State  Hospital  his  certificate  of  discharge 
of  plaintiff,  and  that  on  the  1st  day  of  Feb- 
ruary, 1903,  a  copy  of  said  certificate,  certi- 
fied by  the  secretary  of  the  board  of  managers 
of  said  Napa  State  Hospital,  was  filed  with 
the  county  cleric  of  Alameda  county  and  en- 
tered by  said  county  clerk  in  a  book  kept 
by  him  for  that  purpose.  It  is  further  alleg- 
ed that  plaintiff  was,  prior  to  the  commence- 
ment of  this  action,  discharged  from  said 
asylum  and  restored  to  mental  soundness 
and  capacity.  The  defendant  trustees  an- 
swered, admitting  the  filing  and  recording  of 
the  discharge  In  question,  but  averring  on 
information  and  belief  that  said  certificate 
of  discbarge  is  void  and  of  no  legal  effect, 
and  that  the  medical  superintendent  of  the 
Napa  State  Hospital  for  the  Insane  did  not, 
when  he  signed,  made,  or  filed  said  certificate 
of  discharge,  have  any  jurisdiction  over  or 
concerning  the  person  of  the  plaintiff  or  the 
subject-matter  of  the  discharge  of  the  plain- 
tiff from  the  said  hospital.  They  further 
alleged  that  at  the  time  of  said  discharge, 
and  at  oU  times  since  the  Ist  day  of  January, 
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1906,  the  plaintiff  was  not  In  said  hospital, 
nor  a  patient  at  said  hospital,  nor  an  Inmate 
thereof,  nor  within  the  control  nor  under  the 
Jarlsdlctlon  of  said  hospital,  or  of  the  medi- 
cal superintendent  thereof  or  any  of  the 
officers  of  the  same,  nor  within  said  county 
of  Napa.  The  answer  further  denied  that 
the  plaintiff  was,  prior  to  the  conuuencement 
of  this  action,  or  that  he  has  been  at  any 
time,  restored  to  mental  soundness  or  capac- 
ity. Other  matters  are  set  up  in  the  answer, 
but  the  statement  here  made  is  sufficient  to 
make  clear  every  point  which  need  be  con- 
sidered in  disposing  of  this  appeal.  There 
was  also  a  complaint  in  Intervention,  filed 
by  persons  claiming  to  be  heirs  at  law  of  the 
testator,  and  as  such  entitled  to  an  Interest  in 
the  trust  fund  upon  the  death  of  plaintiff,  If 
he  should  remain  incompetent  until  his  death. 
The  interveners  Joined  with  the  defendants 
In  opposing  plaintiff's  prayer  for  relief.  The 
court  found  In  favor  of  the  foregoing  allega- 
tions and  denials  of  the  answer.  With  refer- 
ence to  the  mental  condition  of  the  plaintiff, 
there  is  a  finding  numbered  11,  as  follows: 
"That  said  plaintiff  George  Albert  Aldrlch 
was  not,  at  the  date  of  the  death  of  his  said 
father,  William  A.  Aldrlch,  to  wit,  on  the 
25th  day  of  February,  1902,  and  that  he  was 
not  on  the  12th  day  of  November,  1902,  or 
on  the  said  30th  day  of  January,  1905,  and 
that  he  has  not  been  at  any  time  since  the 
date  of  the  death  of  his  said  father,  and  is  not 
now  of  sound  mind  or  competent  to  hold  and 
properly  manage  his  affairs  and  property, 
or  restored  to  mental  soundness  or  copacity; 
tout  that  ever  since  the  date  of  the  death  of 
bis  said  father  he  has  been,  and  he  is  now, 
of  unsound  mind  and  incompetent  to  hold  and 
properly  manage  his  affairs."  As  conclusions 
of  law  the  court  found  that  the  discharge 
of  plaintiff  from  the  said  asylum  did  not 
terminate  or  extinguish  the  said  trust,  but 
that  the  same  still  continues.  A  decree,  de- 
nying the  plaintiff  any  relief  and  declaring 
the  right  of  the  defendants  to  hold  the  prop- 
erty upon  such  trust,  followed.  The  plaintiff 
appeals  and  brings  up  the  evidence  by  a  bill 
of  exceptions. 

While  the  record  contains  numerous  excep- 
tions, but  a  single  question  is  presented. 
The  plaintiff  relies  exclusively  upon  the  cer- 
tificate of  discbarge  given  by  the  superintend- 
ent of  the  state  asylum,  or  hospital,  as  it  is 
now  called,  on  .Tanuary  31, 1905.  By  an  act  of 
March  26,  1903  (St.  1903,  p.  485,  c.  304), 
chapter  1  of  title  5  of  part  3  of  the  Political 
Code  was  repealed,  and  there  was  substituted 
therefor  a  new  chapter,  comprising  sections 
2130  to  2199.  inclusive,  of  that  Code,  and  deal- 
ing with  the  care  and  custody  of  insane  per- 
sons, etc.  Section  2189  deals  with  the  dis- 
charge of  patients  from  state  hospitals.  Sub- 
division 1  of  thiit  section  authorizes  the  sup- 
erintendent of  a  state  hospital  to  discharge  "a 
patient  who.  In  his  judgment,  has  recovered," 
and  subdivision  6  provides  that :  "When  any 
person  is  discharged  as  recovered  from  a  state 


hospital,  a  copy  of  the  certificate  of  discharge, 
duly  certified  by  the  secretary  of  the  Iward 
of  managers,  may  be  filed  for  record  with  the 
cleric  of  the  superior  court  of  the  county  from 
which  said  person  was  committed.  •  •  * 
Such  certified  copy  of  such  certificate  and  the 
record  of  the  same  shall  have  the  same  legal 
effect  as  the  original,  and  If  no  guardian  has 
been  appointed  for  such  person,  as  provided 
by  sections  1763  and  17G4  of  the  Code  of  Civil 
Procedure,  such  certificate  and  duly  certified 
copies  thereof  and  such  record  thereof  shall 
have  the  same  legal  force  and  effect  as  a 
judgment  of  restoration  to  capacity  made 
under  the  provisions  of  section  1766  of  the 
Code  of  Civil  Procedure."  The  contention  of 
the  plaintiff  Is  that,  by  this  provision,  the 
certificate  of  discharge  of  the  superlntoidait 
Is  made  final  and  conclusive  upon  all  parties. 
It  is  expressly  conceded  that  if  the  court  was 
authorized  to  go  behind  the  certificate  and 
Inquire  into  the  question  of  whether,  aa  a 
matter  of  fact,  the  plaintiff  had  ever  become 
competent,  the  evidence  is  ample  to  sustain 
finding  11  above  quoted,  to  the  effect  that 
he  had  not  at  any  time  since  the  date  of  his 
father's  death  been  of  sound  mind  or  compe- 
tent to  hold  and  properly  manage  his  affairs 
and  property,  or  restored  to  mental  sound- 
ness or  capacity. 

There  is  no  discussion  In  the  briefs  regard- 
ing the  proper  construction  of  the  trust 
clause;  both  parties  apparently  assuming 
tliat  the  event  upon  which  the  testator  In- 
tended to  malie  the  plaintiff's  right  to  the 
principal  of  one-fourth  of  the  residue  depend 
was  his  actual  recovery.  In  fact,  from  mental 
derangement  or  Incompetency,  rather  than 
the  mere  making  of  an  order  puri)ortlng  to 
declare  such  recovery.  And  this,  we  think,  is 
the  proper  interpretation  of  the  clause.  The 
testator  provided  tiiat  the  trust  should  con- 
tinue so  long  as  the  plaintiff  should  be  In- 
competent Upon  his  "restoration  to  mental 
soundness  and  capacity,'*  he  was  to  receive 
the  corpus  of  the  trust.  The  phrase  "restora- 
tion to  capacity,"  standing  alone,  might  be 
construed  to  mean  a  judicial  or  other  adjudi- 
cation of  restoration,  regardless  of  the  actual 
fact.  But  the  only  proceeding  known  to  our 
law  which,  at  the  date  of  testator's  will, 
could  with  propriety  be  designated  as  a 
"restoration  to  capacity"  was  the  proceed- 
ing defined  in  section  1766  of  the  Code  of 
Civil  Procedure,  and  that  proceeding  was 
not  applicable  to  the  case  of  one  who  was 
confined  in  an  Insane  asylum  without  having 
been  put  under  guardianship.  Kellogg  v. 
Cochran,  87  Cal.  192,  25  Pac.  677,  12  L.  R. 
A.  104.  Leaving  out  of  consideration  such 
relief  as  might  be  afforded  by  a  court  on 
habeas  corpus,  the  asylum  authorities  alone 
had  power  to  affect  the  status  of  such  per- 
son, and  while  a  discharge  by  such  authori- 
ties was  an  adjudication  that  the  perscm 
committed  has  recovered  from  insanity  (Kel- 
logg v.  Cochran,  supra),  it  afforded,  prior  to 
I  the  enactments  of  1903,  only  prima  fade 
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svldenoe  of  legal  capacity  In  the  person  so 
iJischarged  (Civ.  Code,  S  40).  Such  order  of 
discbarge  1b  not  fairly  within  the  meaning 
at  the  phrase  "restoration  to  mental  souud- 
Qess  and  capacity,"  as  used  by  the  testator. 
What  effect  It  may  have  as  evidence  of  such 
restoration  is  another  question. 

The  appellant,  as  has  been  stated,  takes 
the  position  that  a  certificate  of  discharge 
which  formerly  only  raised  a  presumption  of 
capacity  is,  if  issued  under  section  2189  of 
the  Political  Code,  as  that  section  now  reads, 
conclusive  evidence  of  restoration  to  capacity 
of  the  person  discharged.  This  contention  Is 
based  upon  the  provision  of  the  statute  that 
such  certificate  shall  have  "the  same  legal 
force  and  eftect"  as  a  judgment  of  restora- 
tion under  section  1766  of  the  Code  of  Civil 
Procedure.  The  proceeding  defined  in  sec- 
tion 1766  Is,  In  Its  nature,  a  Judicial  proceed- 
ing. In  It  a  court,  upon  application  by  peti- 
tion on  behalf  of  a  person  declared  Incompe- 
tent, and  after  notice  to  adverse  parties  and 
a  hearing.  Is  authorized  to  "Judicially  deter- 
mine" the  fact  of  the  restoration  to  capacity 
of  such  person.  The  Judgment  rendered  in 
Bxich  case  is  one  "In  respect  to  the  personal, 
political,  or  legal  condition  or  relation  of  a 
particular  person,"  and,  when  rendered  by  a 
court  having  Jurisdiction  to  pronounce  the 
Judgment  or  order,  Is  "conclusive  upon  the 
condition  or  relation  of  the  person."  Code 
Civ.  Proc.  8  1908.  The  decision  in  Kellogg 
T.  Cochran,  supra,  established  the  proposi- 
tion that  this  proceeding  had  no  application 
to  the  case  of  a  person  who  had  been  commit- 
ted to  an  insane  asylum,  but  had  not  been  put 
nnder  guardianship  by  virtue  of  sections  1763 
and  1764  of  the  Code  of  Civil  Procedure. 
The  Legislature,  In  enacting  section  2189  of 
the  Political  Code,  doubtless  Intended  to  af- 
ford to  persons  who,  upon  recovery  should 
be  discharged  from  Insane  asylums,  some 
record  proof,  which  should  operate  to  estab- 
lish their  recovery  in  the  same  way  that  the 
Judgment  of  restoration  under  section  1766 
of  the  Code  of  Civil  Procedure,  operated  In 
the  case  of  persons  who  had  been  declared 
incompetent,  and  for  whom  guardians  had 
been  appointed ;  that  is  to  say,  the  certifl- 
oate  when  made  by  an  official  having  juris- 
diction to  make  it,  was  made  evidence  of  an 
adjudication  of  the  fact  that  the  person  dis- 
charged had  recovered.  But  the  argument  of 
the  appellant  goes,  and,  as  will  appear,  nec- 
essarily goes,  further  than  this.  lie  contends 
that  the  certificate  of  discharge,  in  and  of 
itself,  conclusively  proves  the  Jurisdiction 
of  the  superintendent  to  make  it ;  that  Is  to 
say,  that  it  cannot  be  collaterally  attacked 
even  for  want  of  jurisdiction,  unless  such 
want  of  jurisdiction  appears  on  the  face  of 
the  record.  This  Is,  no  doubt,  the  rule  appli- 
cable to  judgments  of  courts  of  general  juris- 
diction. Carijentier  v.  Oakland,  30  Cal.  439 ; 
Hahn  V.  Kelly,  34  Cal.  402,  94  Am.  Dec.  742; 
Drake  v.  Duveulck,  45  Cal.  464 ;  Lyon  v.  Pet- 
ty, 65  Cal.  323,  4  Pac  103;  Bennett  v.  Wil- 


son, 133  Cal.  37&,  65  Pac.  880,  85  Am.  St 
Rep.  207.  We  need  not  here  decide  whether 
the  superior  court,  acting  under  the  provi- 
sions of  section  1766  of  the  Code  of  Civil 
Procedure,  Is  to  be  regarded  as  a  court  of 
general  or  one  of  limited  jurisdiction.  In 
any  view,  we  are  satisfied  that  the  statute 
giving  to  the  certificate  of  discharge  the  same 
legal  force  and  effect  possessed  by  a  judg- 
ment under  Code  Civ.  Proc,  |  1766,  is  not  to 
be  construed  as  putting  it  beyond  the  power 
of  a  party  against  whom  such  certificate  is 
offered  to  show  that  In  fact  it  was  issued  In 
a  case  In  which  the  superintendent  of  the 
asylum  bad  no  iwwer  to  act  It  is  not  to  be 
supposed  that  the  Legislature  intended  to 
give  to  an  executive  officer,  acting  ex  parte, 
the  power  to  determine  conclusively,  even  as 
against  collateral  attack,  that  he  had  juris- 
diction, when  in  fact  he  had  none.  It  Is  not 
necessary  to  decide  whether  the  effect  con- 
tended for  could,  under  fundamental  consti- 
tutional restrictions,  be  given  to  a  certificate 
such  as  the  one  here  relied  on.  Nor  need 
we  consider  whether,  even  if  issued  in  a  case 
within  the  jurisdiction  of  the  superintendent 
such  certificate  can  constitutionally  be  made 
conclusive  evidence  of  restoration  to  capacity. 
It  Is  enough,  for  the  purposes  of  this  case, 
to  say  that  the  reasonable  interpretation  of 
section  2189  of  the  Political  Code  is  that  It 
purports  to  make  a  certificate  conclusive  as 
against  collateral  attack,  if  issued  by  one 
having  authority,  in  the  particular  case,  to 
make  U,  but  that  such  certificate  always  re- 
mains open  to  attack  for  want  of  such  au- 
thority. The  purpose  of  the  section  was  to 
give  to  a  certificate  of  discharge  the  effect 
of  a  Judgment  as  an  adjudication  of  a  fact 
not  to  confer  upon  it  any  evidentiary  value 
as  conclusive  proof  of  Jurisdiction  to  make 
such  adjudication. 

The  court  found  that,  at  the  time  of  said 
discharge,  the  plaintiff  was  not  In  the  Napa 
State  Ho^ital  for  the  Insane,  nor  a  patient 
at  said  hospital,  nor  an  inmate  thereof,  nor 
within  the  control  of  the  hospital  or  the  med* 
ical  superintendent  thereof.  These  findings 
are  fully  sustained  by  the  evidence,  which 
shows  that  plaintiff  was  released  from  the 
asylum  on  parole  in  1892.  Between  thot  time 
and  1900  he  went  to  the  asylum  occasionally 
to  visit  the  physicians.  Since  1900  he  has 
not  been  to  the  asylum  at  all.  In  1902  there 
was  granted  to  plaintiff,  at  his  request,  a 
certificate  of  discharge.  The  discharge  of 
1902,  whether  valid  or  not  was  treated  as 
effectual  by  the  asylum  authorities  and  by 
the  plaintiff.  Plaintiff  bad  no  communica- 
tion thereafter  with  any  official  of  the  asy- 
lum until  1905,  when  he  applied  for  the  cer- 
tificate now  relied  on.  This  certificate  was 
issued  by  Dr.  Stone,  whose  Incumbency  of 
the  office  of  medical  superintendent  began 
ofter  plaintiff  left  the  asylum.  The  certifi- 
cate was  Issued  after  an  examination  of 
plaintiff  made  by  Dr.  Stone  at  San  Francisco. 
There  can  be  no  doubt  that  the  Jurisdiction 
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of  the  superintendent  of  an  Insane  aaylnm  to 
discbarge  a  person  as  recovered  from  Insani- 
ty exists,  under  Pol.  Code,  {  2189,  only  where 
such  person  Is  a  patient  In  the  asylum.  The 
only  authority  given  to  the  superintendent  by 
the  statute  Is  to  discharge  a  "patient,"  and 
that  by  such  "patient"  Is  meant  one  who  has 
been  committed  to  the  asylum  and  has  re- 
mained there  (except  In  case  of  a  temporary 
absence  as  on  parole)  for  care  and  treatment, 
is  clear  from  a  reading  of  the  entire  chapter 
of  the  Political  Code  dealing  with  the  com- 
mitment and  care  of  Insane  persons.  One 
who  has  for  many  years  been  away  from  the 
asylum,  claiming,  without  opposition,  to  have 
been  discharged  by  virtue  of  an  order  pur- 
porting to  have  that  effect,  and  over  whom 
the  asylum  authorities  do  not  exercise,  or 
claim  the  right  to  exercise  any  power  of  re- 
straint whatever,  cannot  be  said  to  be  a 
"patient"  within  the  meaning  of  the  law. 
Such  was  the  condition  of  the  plaintiff,  as  is 
found  by  the  court  on  ample  evidence.  Nor 
would  plaintiff's  situation  be  Improved  It  the 
discharge  of  1902  could  be  regarded  as  valid, 
either  under  the  act  of  1897  covering  the 
commitment  and  care  of  Insane  persons  (St. 
1897,  p.  331,  c.  227),  or  under  the  act  of  1901, 
providing  for  the  discharge  of  persons  who 
have  been  committed  to  a  hospital  for  the  in- 
sane, but  are  not  confined  In  such  hospital 
(St.  1901,  p.  639,  c.  211).  A  certificate  grant- 
ed under  either  act  would  afford  no  more 
than  prima  facie  proof  of  sanity. 

The  certificate  of  1905,  having  been  issued 
without  authority,  was  Ineffectual  for  any 
purpose,  and  the  plaintiff's  right  to  recover 
depended  upon  bis  establishing  that  he  had 
In  fact  been  restored  to  a  condition  of  com- 
petency. On  this  issue,  the  finding  was 
against  him,  and,  as  is  conceded,  there  was 
sufficient  evidence  to  support  the  flndinf;. 
Since  every  point  made  by  appellant  Is  bn^ed 
on  the  claim  tliat  the  certificate  was  conclu- 
sive in  his  favor.  It  follows  that  the  court 
below  rightly  gave  Judgment  for  the  defend- 
ants. 

The  judgment  is  affirmed. 

We  concur:    ANGEL.LOTTI,  J. ;  SHAW,  J. 


7  Cal.  App.  ru 

GEIITH  V.  OERTH.     (Civ.  421.) 

(Court  of  Appeal,  First  District,  California. 

March  23,  1908.) 

1.  Replevin— Pasties— Pabties  Defendant- 
Parties  Claiming  Intebest. 

In  an  action  in  claim  and  delivery  to  re- 
cover certain  promissory  notes  payable  to  plain- 
tiff, executed  by  a  person  of  whom  defendant 
was  formerly  guardian,  defendant  alleged  that 
while  guardian  of  such  person  and  in  possession 
of  the  notes  she  applied  the  money  belonging  to 
her  ward  on  certain  of  the  notes  payable  by 
him,  and  that  she  had  filed  her  accounts  as 
guardian,  and  that  the  ward  had  objected  there- 
to, and  the  accounts  and  objections  were  then 
pending,  but  did  not  claim  that  she  had  ac- 
counted to  plaintiff  for  the  money  which  she 
claimed  to  have  applied  on  the  notes.     Held, 


that  it  was  not  error  to  refuse  to  make  defend- 
ant's ward  a  party  to  the  action,  since  he  claim- 
ed no  interest  in  the  notes  or  right  to  their  pos- 
session, his  only  claim  being  against  defendant 
for  the  money  which  she  claimed  to  liave  ap- 
plied to  their  payment. 

2.  Appeai»— Review— Harmless    Ebbob— Bb- 
BOB  Not  Affecting  Result. 

A  judgment  will  not  be  reversed  for  failure 
to  find  upon  a  material  issue,  if  the  omitted  find- 
ing must  have  been  adverse  to  appellant. 

[Ed,  Note. — For  cases  in  noint.  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  {  4034.] 

3.  Same— Findings  on  Immatebial  Matteb. 

In  an  action  to  recover  possession  of  prom- 
issory notes,  where  defendant  had  deposited  ail 
the  notes  with  the  trial  conrt  for  delivery  to 
plaintiff  if  the  judgment  for  him  should  be 
affirmed,  it  was  immaterial  whether  or  not  the 
trial  court  may  have  found  the  value  of  the 
notes  to  be  greater  than  the  evidence  warranted, 
and  the  question  will  aot  l>e  reviewed. 

Appeal  from  Superior  Court,  Santa  Clara 
County;    A.  L.  Rhodes,  Judge. 

Action  by  Henry  Gerth  against  Annie 
Gerth.  From  a  Judgment  for  plaintiff  and  an 
order  denying  a  motion  for  a  new  trial,  de- 
fendant appeals.     Affirmed. 

Rogers,  Bloomingdale  &  Free,  for  ap- 
pellant Samuel  G.  Tompkius,  for  respond- 
ent. 


HAIX,  J.  This  is  an  ai^eal  by  defendant 
from  a  Judgment  rendered  against  her  for 
the  possession  of  certain  promissory  notes, 
and  from  the  order  denying  her  motion  for 
a  new  trial. 

The  point  principally  relied  upon  by  ap- 
pellant c-oncems  the  action  of  the  trial  court 
in  denying  a  motion  made  by  defendant  to 
have  one  Andrew  Gerth,  the  maimer  of  some 
of  the  notes  sued  for,  made  a  party  to  tlie 
action.  The  action  is  in  claim  and  delivery, 
wherein  plaintiff  prays  for  Judgment  for  the 
possession  of  five  certain  promissory  notes, 
or,  in  the  event  that  possession  thereof  can- 
not be  given,  for  the  value  thereof.  Three 
of  the  notes  sued  for  were  executed  by  the 
said  Andrew  Gerth,  and  all  are  in  terms 
payable  to  plaintiff.  Defendant  set  forth  in 
her  affidavit  used  on  her  said  motion  the  fact 
that  she  had  been  the  guardian  of  said  An- 
drew Gerth  during  a  time  that  be  was  In- 
competent, and  while  such  guardian,  and 
while  she  had  possession  of  the  said  notes, 
certain  moucys  l)eIonging  to  said  Andrew 
Gerth  had  come  into  her  possession,  which 
she  hnd  applied  on  certain  of  the  said  notes 
payable  by  him ;  that  she  had  filed  her  ac- 
coimts  as  such  guardian  showing  such  ap- 
plication of  said  moneys,  and  that  said  An- 
dreV  Gerth  had  filed  objections  thereto, 
which  said  accounts  and  objections  were 
pending  in  the  superior  court  of  Santa  Clara 
covmty,  unsettled  and  yet  unheard.  She  did 
not  claim  that  she  had  accounted  to  plaintiff 
for  any  of  the  money  of  Andrew  Gerth  which 
she  ciahned  to  have  applied  on  the  saia 
notes.  Under  the  circumstances  the  court 
did  not  err  in  refusing  to  make  Andrew 
Gerth  a  party  to  the  action.    The  action  was 
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brought  by  plaintiff,  the  payee  of  the  notes, 
to  recover  the  possession  thereof  from  de- 
fendant. Andrew  Gerth  claimed  no  Inter- 
et9t  In  the  notes,  or  any  right  to  the  posses- 
sion of  them  or  of  any  of  them.  His  only 
claim  was  that  defendant  had  no  right  to 
apply  any  of  his  money  In  payment  of  said 
notes,  or  had  not  in  fact  made  any  such  ap- 
plication. This  was  a  matter  to  be  settled 
between  him  and  her  In  the  court  having  Ju- 
risdiction of  the  guardianship  proceeding. 
No  matter  how  it  should  be  settled,  its  prop- 
er settlement  could  not  affect  plaintiff's  right 
to  recover  possession  of  the  notes  from  de- 
fendant At  the  outset  of  the  oral  argu- 
ment upon  this  appeal  appellant  conceded 
that  the  evidence  supported  the  finding  as 
to  the  ownership  and  right  of  possession 
of  the  notes  being  In  plaintiff.  Upon  de- 
livery of  the  notes  to  plaintiff  and  payment 
of  the  costs  the  judgment  in  this  case  against 
her  win  be  fully  satisfied.  It  was  admitted  at 
the  oral  argument  that  the  notes  not  only  can 
be  delivered,  but  that  they  bad  been  placed 
In  possession  of  the  court  to  be  delivered  to 
plaintiff  if  the  judgment  be  aflSrmed.  Nei* 
ther  in  her  affidavit  nor  in  her  evidence  does 
she  claim  to  have  ever  accounted  to  plain- 
tiff for  any  money  that  she  may  have  re- 
ceived or  applied  on  the  Andrew  Glerth  notes, 
and  plaintiff  in  this  action  is  not  seeking  to 
recover  of  her  any  money  that  she  may  have 
received  on  the  Henry  Gerth  notes.  We  think 
the  conrt  properly  dmied  appellant's  motion 
to  have  Andrew  Gerth  made  a  party  to  this 
action. 

Appellant  also  makes  the  point  that  the 
court  erred  in  not  finding  upon  the  Issues 
presented  by  the  allegations  in  ber  answer 
that  the  consideration  for  which  the  notes 
were  given  consisted  In  part  of  separate 
pnqperty  of  defendant,  and  tiiat  there  was 
an  agreement  between  plaintiff  and  defend- 
and  that  she  should  hold,  manage,  and  control 
said  notes.  We  are  not  pointed  to  any  evi- 
dence in  the  record  that  would  have  sustain- 
ed any  finding  upon  either  of  these  issues 
favorable  to  appellant.  Upon  the  contrary, 
all  the  evidence  In  the  record  Is  the  other 
way.  It  is  not  pretended  that  the  findings  as 
made  do  not  support  the  Judgment  A  Judg- 
ment will  not  be  reversed  for  failure  to  find 
upon  a  material  Issue,  If  the  (xnitted  find- 
ing must  have  been  adverse  to  appellant 
People  V.  Center,  66  Cal.  651,  6  Pac.  268, 
6  Pac.  481 ;  Hutcfaings  v.  Castle,  48  Cal.  162. 
See  also  Hihn  Company  v.  Fleckner,  106  Gal. 
96,  89  Pac.  214;  Rogers  T.  Duff,  97  Gal.  67, 
81  Pac.  836 ;  HImmelman  t.  Henry,  84  Cal. 
104,  23  Pac.  1098;  Winslow  T.  Gohransen, 
88  Cal.  460.  26  Pac.  604. 

We  do  not  think  It  necessary  to  examine 
the  evidence  for  tlie  purpose  of  ascertaining 
whether  or  not  the  court  may  have  found 
the  value  of  the  notes  to  be  greater  than 
the  evidence  warrants.  It  was  admitted  at 
the  oral  argument  that  appellant  has  depos- 
ited all  the  notes  with  the  clerk  of  the  trial 


court  for  delivery  to  plaintiff  If  the  Judgm^it 
shall  be  affirmed.  It  Is  therefore  of  no  con- 
sequence to  either  plaintiff  or  defendant  as 
to  what  the  value  of  the  notes  may  be.  The 
question  of  value  has  become  a  moot  ques- 
tion. 
The  Judgment  and  order  are  afllrmed. 


We  concur: 
OAN,  3. 


COOPER,  P.  X;    KERRI- 


7  Cal.  App.  7U 
BADEN  BRICK  CO.  v.  CHUBBUCK  et  al. 

(Civ.  460.) 

(Court  of  Appeal,  First  District,  California. 

March  18,  1906.) 

Corpobatiors—Saues— Actions  fob  Pbicb— 
Evidence. 

A  corporation  operating  a  brickyard  con- 
tracted to  sell  brick  therefrom  to  a  buyer.  The 
contract  was  signed  by  the  corporation  per  its 
president  Thereafter  a  bill  of  sale  of  brick  at 
another  yard  was  executed  by  the  president  in- 
dividually. The  president  testified  that,  while 
the  lease  of  the  latter  yard  was  in  his  name,  it 
was  the  yard  of  the  corporation,  and  that  he 
signed  the  bill  of  sale  personally  because  he 
was  president  and  manager  of  the  coiporation 
and  generally  made  its  contracts  in  hia  own 
name.  Brick  from  both  yards  was  delivered  to 
the  buyer,  and  his  books  ahowed  that  the  cor- 
poration was  credited  for  all  the  brick  receiv- 
ed. He  testified  that  the  books  were  so  kept  for 
convenience  only.  Beld,  to  authorize  a  verdict 
in  favor  of  the  corporation  for  all  brick  deliv- 
ered. 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco;  J.  M.  Seawell, 
Judge. 

Action  by  the  Baden  Brick  Clompany 
against  C.  I.  Chubbuck  and  another.  From 
a  judgment  for  plaintiff  and  from  an  order 
denying  a  motion  for  a  new  trial,  defend- 
ants appeal.    Affirmed. 

Henry  G.  W.  Dlnkelsplel,  for  appellants. 
Roger  Johnson,  for  respondent 

KERRIGAN,  J.  This  action  was  commenc- 
ed to  recover  a  balance  of  an  account  for 
goods,  wares,  and  merchandise  sold  and  de- 
livered by  plaintiff  to  defendants.  Judgment 
went  for  plaintiff.  From  an  order  denying 
a  motion  for  a  new  trial,  this  appeal  is  prose- 
cuted. 

The  ground  chlefiy  relied  upon  by  appel- 
lants is  the  insufficiency  of  the  evidence  to 
Justify  the  decision.  It  appears  from  the 
record  that  the  respondent  owned  and  operat- 
ed a  brickyard  near  Baden,  in  San  Mateo 
county ;  that  on  March  3, 1006,  It  entered  in- 
to a  contract  with  appellants  for  the  Bal» 
of  brick.  The  contract  was  signed  by  Thom- 
as Butler,  the  president  of  the  respondent,  as 
follows:  "The  Baden  Brick  Company,  per 
Thos.  Butler."  Two  days  later  a  bin  of 
sale  was  executed  of  certain  brick  at  a  brick- 
yard in  San  Francisco  at  Sixth  and  Berry 
streets  by  Thomas  Butler  individually  to  the 
appellants.  The  appellants  expressly  admit 
the  indebtedness  aUeged,  but  claim  U  la  due, 
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not  to  tM  respi>ndent,  but  to  Thomas  Butler. 
This  claim  Is  without  merit. 

The  amount  sued  for  covers  brick  delivered 
in  March,  1906,  from  both  the  yards  in  San 
Francisco  and  in  Baden;  and  appellants'  own 
ledger,  which  was  introduced  in  evidence  by 
respondent,  shows  that  the  Baden  Brick  Com- 
pany was  credited  by  them  for  all  the  brick 
received  during  that  month.  C.  I.  Chubbuck, 
one  of  the  appellants  who  kept  the  books  for 
his  firm,  in  explanation  of  the  entries  in 
their  books  just  referred  to,  said:  "In  keep- 
ing our  ledger  account,  for  convenience  sake 
I  put  into  one  account  the  transactions  with 
the  Baden  Brick  Company  and  with  Thomas 
Butler."  Thomas  Butler,  a  witness  for  re- 
spondent, testified  that  while  the  lease  of  the 
brickyard  at  Sixth  and  Berry  streets  stood  in 
his  name  at  the  date  of  the  contract  of  March 
3,  1906,  nevertheless  the  respondent  owned 
that  yard  and  everything  there,  including  the 
brick  mentioned  in  the  bill  of  sale  of  March 
5,  1906;  that  he  signed  the  bill  of  sale  of 
March  5,  1906,  personally  because  he  was 
president  and  manager  of  respondent,  and 
generally  made  Its  contracts  in  his  own  name. 

It  is  true,  as  contended  by  appellants,  that 
the  testimony  on  cross-examination  of  Butler 
revealed  some  inconsistencies.  It  is  also  true 
that  appellants  introduced  testimony  to  show 
that  the  sale  of  the  brick  at  Sixth  and  Berry 
streets  was  by  Butler  personally,  and  not 
for  the  respondent.  But  we  are  satisfied 
that  there  is  sufficient  evidence  to  support 
the  findings  of  the  court. 

There  are  other  points  urged  In  appellants' 
brief  which  we  have  carefully  examined,  and 
which  we  think  do  not  merit  discussion. 

The  judgment  and  order  are  affirmed. 

We  concur:    COOPER,  P.  J. ;  HALIi,  J. 


7Cal.  App.  717  . 

JERRUB  et  al.  v.  SUPERIOR  COURT  OF 

LOS  ANGELES  COUNTT  et  al. 

(Civ.  327.) 

<CoUrt  of  Appeal,  Second  District,  California. 

March  17,  1908.) 

1.  EbcEcuTOBB  AND  Administkatobs— Sai^  or 
.  Decedent's   Pbopeett— Review— Pbebump- 

TioNs— Jurisdiction.  . 

An  order  confirming  an  administratrix's 
sale  of  personal  assets  being  one  ftithin  the  pow- 
er of  the  superior  court  in  a  proper  case,  its 
authority  to  act  will  be  presumed  unless  the  ab- 
sence thereof  is  clearly  made  to  appear. 

2.  Same  —  Sams  —  Continuous  Bid  — Evi- 
dence. .       ^ 

Evidence  held  to  justify  a  presumption  that 
a  bid  made  by  petitioners  to  an  administratrix 
for  the  sale  of  saloon  fixtures  was  an  open  and 
continuous  one,  subject  only  to  petitioners  be- 
ing successful  in  their  efforts  to  secure  a  trans- 
fer of  the  license. 

3.  Cebtiobabi— Scope  of  Wbit  —  Adequate 
Remedy  at  Law. 

Since  want  of  jurisdiction  alone  will  not 
justify  the  issuance  of  certiorari,  the  writ  would 
not  lie  to  review  an  order  confirming  an  admin- 
istratrix's sale  of  certain  personal  property  be- 
longinj;  to  the  estate  on  the  ground  that  there 
was  no  bid  by  petitioners  which  the  admiaistra- 


trix_  could  accept  at  the  time  the  order  was  made, 
as  in  such  case  the  bidder  had  an  adequate  rem- 
edy at  law  by  defense  to  a  suit  for  the  purchase 
price. 
4.  flXECUTOBS  and  ADimOBTaATOKS — Sai£ — 

Confirmation— Effect. 

An  order  confirming  an  administratrix's 
sale  of  assets  pursuant  to  an  order  of  sale  is  not 
an  adjudication  against  the  purchaser,  but  is 
only  sufficient  to  constitute  a  prima  facie  case 
in  an  action  against  the  bidder. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  22,  Executors  and  Administrators,  {  1535.] 

Petition  for  a  writ  of  certiorari  by  D.  B. 
Jerrue  and  others  to  review  an  order  entered 
by  the  superior  court  of  Los  Angeles  county 
confirming  an  alleged  sale  of  the  stock  of  a 
saloon,  fixtures,  eta,  by  an  administratrix. 
Writ  refused. 

E.  F.  Wehrle  and  Frank  James,  for  peti- 
tioners. C.  W.  Pendleton,  E.  A.  Meserve,  R. 
J.  Dillon,  and  Mott  &  Dillon,  for  respondents. 

SHAW,  J.  Petition  for  writ  of  certiorari. 
By  an  order  made  on  April  14,  1906,  the  ad- 
ministratrix of  the  estate  of  Charles  A.  Bobb, 
deceased,  was  authorized  to  sell  at  private 
sale  certain  personal  property,  consisting  of 
the  stock,  fixtures,  license  to  sell  liquor  at  re- 
tail, lease,  and  good  will  of  a  certain  retail 
liquor  business,  all  of  which  belonged  to  said 
estate.  The  petitioners  bid  ?7,000  for  said 
property,  which  bid,  however,  was  made  sab- 
ject  to  their  obtaining  from  the  board  of  po- 
lice commissioners  of  the  city  of  Los  Angeles 
a  transfer  of  the  license  to  conduct  the  busi- 
ness described  in  said  order  of  sale.  The  ad- 
ministratrix accepted  said  bid  and  sold  the 
property  to  petitioners,  and  on  April  30, 1906, 
made  due  return  of  said  sale  to  the  court, 
asking  that  the  same  be  confirmed.  At  the 
hearing  upon  the  return  and  petition  for  con- 
firmation one  Kutzmann  In  open  court  made 
a  bid  in  writing  whereby  he  oIFered  the  sum 
of  $7,025  for  the  property,  provided  the  said 
police  commission  would  grant  or  assent  to 
the  transfer  to  him  of  the  said  liquor  license. 
By  the  terms  of  said  bid  the  amount  thereof, 
less  10  per  cent,  accompanying  the  same,  was 
payable  upon  confirmation  of  sale  and  the 
making  of  the  transfer  of  said  liquor  license, 
and  in  case  of  failure  to  obtain  said  transfer 
the  bid  was  by  Its  terms  to  be  null  and  void. 
On  the  same  day,  April  30th,  the  court  made 
Its  order  reciting  the  return  made  by  the  ad- 
ministratrix, the  bid  in  open  court  made  by 
.Kutzmann,  the  acc^tance  of  which  It  found 
was  toi  the  best  interest  of  the  estate,  and 
ordered  that  his  bid  be  accepted  and  the  sale 
to  him  confirmed.  Thereafter  the  adminis- 
tratrix filed  a  petition' reciting  the  foregoing 
facts,  and  stating  that  said  police  commission 
had  refused  to  transfer  said  license  to  Kutz- 
mann, by  reason  whereof  she  was  unable  to 
comply  with  the  terms  of  his  bid ;  that  the  li- 
cense had  been  transferred  to  Jerrue  &  Co.; 
and  that  she  had  sold  all  of  said  personal 
property  to  Jerrue  &  Co.,  who  had  paid  her 
the  sum  of  $3,759.50  as  a  partial  payment 
therefor.    She  further  asked  that  the  order 
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conflrmlng  tbe  Bale  to  Kntzmann  be  vacated 
and  an  order  made  confirming  tbe  sale  to  Jer< 
rue  &  Go.  On  June  6,  1906,  tbe  court  made 
tbe  order  as  prayed  for. 

Tbe  order  being  one  within  tbe  power  of 
the  court  to  make  In  a  proper  case,  Its  au- 
thority to  act  win  be  presumed  unless  tbe 
want  of  such  authority  is  clearly  made  to  ap- 
pear. It  appears  that  both  bids  were  condi- 
tional upon  tbe  success  of  the  bidder  in  secur- 
ing a  transfer  of  tbe  license  to  himself.  The 
order  confirming  the  sale  to  Kutzmann  con- 
tained a  like  condition  which  could  not  be 
fulfilled  by  reason  of  tbe  fact  that  Jerme  & 
Oa  secured  the  transfer.  These  facts,  togeth- 
er with  tbe  further  fact  that  the  administra- 
trix had  sold  the  property  to  Jerme  &  Co., 
who  had  made  a  partial  payment  of  $3,759.50 
upon  the  purchase  price,  was  set  forth  In  her 
supplementary  report  In  the  matter  made  to 
tbe  court  on  June  8, 1906.  The  fact  that  pe- 
titioners did  secure  the  transfer  of  the  license 
and  paid  tbe  sum  of  $3,759.50  as  a  partial 
payment  for  the  property,  it  not  appearing 
that  be  had  paid  anything  tbereon  at  the  time 
of  the  making  of  tbe  order  conflrmlng  the  sale 
to  Kutzmann,  Justifies  tbe  presumption  that 
they  made  their  bid  an  open  and  continuous 
one,  subject  only  to  their  being  successful  in 
their  efforts  to  secure  a  transfer  of  the  li- 
cense. Additional  color  at  least  Is  given  to 
this  presumption  by  reason  of  the  fact  that 
on  July  14, 1906,  and  after  the  making  of  the 
order  complained  of,  petitioners  In  writing 
gave  notice  to  the  administratrix  that  they 
withdrew  their  bid  made  on  April  14,  1006, 
and  rescinded  the  same.  This  action  on  the 
part  of  petitioners  Is  indicative  of  the  fact 
that  up  to  the  time  of  tbe  giving  of  such  no- 
tice they  regarded  their  bid  on  file  as  an  ex- 
isting, open,  and  standing  bid  for  tbe  pur- 
chase of  the  property  as  made  to  the  adminis- 
tratrix. 

Want  of  Jurisdiction  alone,  however,  will 
not  justify  the  issuance  of  a  writ  of  review. 
Conceding  that  no  presumption  of  Jurisdiction 
arises  in  this  case,  and  admitting  a  want  of 
Jurisdiction  In  the  court  making  the  order 
confirming  tbe  sale  to  petitioners,  neverthe- 
less It  seems  clear  tliat  tbey  have  a  plain, 
speedy,  and  adequate  remedy  in  due  course 
of  law.  Auzerals  v.  Superior  Court,  101  Cal. 
542,  36  Pac.  6.  If,  in  fact,  at  tbe  time  of 
making  the  order  confirming  tbe  sale  there 
was  no  existing  bid  whereby  petitioners  were 
legally  bound  to  complete  the  purchase  upon 
a  transfer  of  the  license  in  accordance  with 
their  proposal  as  set  forth  in  tbe  return  of 
the  sale  and  report  of  the  administratrix, 
then  such  fact  would  constitute  a  complete  de- 
fense to  any  action  brought  to  enforce  pay- 
ment or  otherwise  compel  performance  of  tbe 
alleged  contract.  Tbe  fact  that  the  court  con- 
firms a  sale  upon  tbe  return  thereof  made  by 
an  administrator  pursuant  to  an  order  of  sale 
is  not  an  adjudication  against  tbe  alleged 
purchaser.  He  may  not  have  bid  at  all,  or, 
it  he  did  bid,  be  may  bave  been,  by.  timely 


withdrawal  or  otherwise,  legally  released 
from  any  obligation  thereon.  In  an  action  to 
enforce  the  alleged  contract  of  purchase 
against  him  tbe  proceedings  at  most  could 
constitute  evidence  only  of  a  prima  facie  case. 

Tbe  order.  In  so  far  as  its  effect  is  to  vacate 
and  set  aside  the  order  confirming  tbe  sale 
to  Kutzmann,  whether  properly  or  erroneous- 
ly made.  Is  not  a  subject  wherein  petitioners 
are  concerned.  Since  tbey  are  not  affected 
by  such  action,  they  are  In  no  wise  Interested 
therein. 

The  demurrer  interposed  by  respondents  is 
sustained,  and  the  proceeding  dismissed. 

We  concur:    ALLEN,  P.  J. ;  TAGGART,  J. 


7  Cal.  App.  no 

LUNNtJN  V.  MORRIS  et  al.     (Civ.  889.) 

(Court  of  App«!al,  Second  District.  California. 

Sept.  24.  1907.    On  Reliearing, 

March  17,  1908.) 

1.  JrooMENT— Default— Opening  — MiSFAKK 
— Mattebb  fob  Considebation. 

On  application  for  relief  from  the  conse- 
quences of  the  mistalie  and  inadvertence  of  coun- 
sel, all  the  circumstances  surroundinR  the  par- 
ties and  the  litigation,  as  shown  by  the  papers, 
are  proper  matters  to  be  considered. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  30,  Judgment,  {§  265-268.] 

2.  Same. 

Whether  acts  of  oonnsel  amount  to  a  mis- 
take is  to  be  ascertained  by  the  court  from  the 
facts  before  it,  and  not  from  the  conclusion  of 
counsel  or  party  that  there  was  a  mistake. 

3,  Appeal— Review— DiscBETioN  of  Ooubt— 
Opening  Default. 

Whether  or  not  the  circumstances  of  a  par- 
ticular case  are  such  that  a  mistake  or  inad- 
vertence should  be  excused  rests  largely  in  the 
discretion  of  the  court  to  which  application  is 
made,  and  the  exercise  of  its  discretion  will  not 
be  disturbed,  except  where  a  clear  abuse  of  dis- 
cretion is  apparent. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  DiK. 
vol.  3,  Appeal  and  Error,  88  3877-3879.] 

4,  JuDGifENT— Opening  Default  —  Vebified 
Answer  as  Affidavit  of  Mebits— Suffi- 
cienct. 

A  verified  answer,  which  denies  every  ma- 
terial allegation  of  the  complaint,  is  sufficient 
as  an  affidavit  of  merits. 

SEd.  Note. — For  cases  in  point,  see  Cent.  Dig. 
.  30,  Judgment,  8$  312,  314-316.] 

6.  Same— Pleading  Befobe  Default  Entek- 
ED — Poweb  to  Enteb  Default  While  Plea 
Stands. 

As  a  general  rule  in  ordinary  civil  actions, 
where  a  party  pleads  before  his  default  is  en- 
tered, though  out  of  time  or  without  leave,  if 
the  plea  be  good  in  form  and  substance,  his  de-  . 
fault  cannot  i>e  entered  while  the  plea  stands, 
but  the  proper  practice  is  to  move  to  strike  the 
plea  from  the  files. 

6.  Save— Entbt  of  Default. 

The  entry  of  a  defendant's  default  is  not . 
a  step  in  acquiring  jurisdiction,  but  is  an  act ' 
done   after  jurisdiction   has   been   acquired   for 
the  purpose  of  limiting  the  time  dnring  which 
he  may  file  his  answer. 

7.  Same— Bntbt— Authobitt  to   Enter— Ju-  . 
bibdiction. 

The  power  to  enter  judgment  depends  solely 
upon  the  court  having  acquired  jurisdiction  by 
proper  service  of  process  on  defendant,  or  by  his  ■ 
appearance,  and  toe  failure  of  its  ministerial  o£- 
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ficer  to  enter  np  a.  default,  like  the  failnre  to 
make  a  proper  return  of  serrice  of  process,  in 
no  way  affects  the  court's  power  to  act. 
8.  Pleading  —  Answek  Piled  Afteb  Timb— 
Effect— DiscBETioN  of  Court. 

Not  only  is  an  answer  filed  after  time  not 
a  nullity,  but  plaintiff  is  not  as  a  matter  of  right 
entitled  to  have  it  stricken  from  the  files ;  but 
the  court  in  its  discretion  may  retain  the  answer 
or  permit  another  to  be  filed,  or  may  pursue 
whatever  course  jnstice  may  require. 

On  Rehearing. 

B.  Appeaii—Recobd— Judgment  Boix  —  Bnx 
OF  Exceptions, 

A  bill  of  exceptions,  when  duly  settled,  be- 
comes a  part  of  the  judement  roll  on  appeal 
from  a  final  judgment,  and  is  presumed  to  con- 
tain all  evidence  material  to  the  rulings,  to 
which  exceptions  are  reserved  and  specified 
therein,  under  Code  Civ.  Proc.  §  930,  providing 
that  any  bill  of  exceptions  settled  as  provided 
by  statute  may  be  used  on  appeal  from  a  final 
judgment  equally  as  upon  appeal  from  an  order 
granting  or  refusing  a  new  trial. 

Appeal  from  Superior  Court,  Los  Angeles 
County;   W.  P.  James,  Judge. 

Action  by  A.  Lunnun  against  J.  E.  Morris 
and  others.  Judgment  for  plaintiff,  and  de- 
fendants appeal.  Reversed  and  remanded  on 
rehearing. 

H.  C.  MlUsap,  for  appellants.  Haas,  Gar^ 
rett  &  Dunnigan,  for  respondent. 

TAGGART,  J.  This  Is  an  action  of  for- 
cible entry  under  secUon  1159,  Code  Civ.  Proc., 
and  the  appeal  Is  by  defendants  from  a  Judg- 
ment In  favor  of  plaintiff. 

Complaint  was  filed  December  20,  1906, 
and  summons  thereupon  Issued  directing,  the 
defendants  to  appear  and  answer  on  or  be- 
fore December  26,  1906.  On  the  latter  date 
attorneys  for  defendants  served  plalntUTs 
attorneys  and  filed  with  the  clerk  notice  of 
their  appearance  for  defendants.  On  the 
same  day  an  order  of  court  was  made  giving 
them  three  days  in  addition  to  the  time  fixed 
In  the  summons  in  which  to  plead.  On  the 
3l8t  day  of  December,  1906,  and  prior  to  any 
other  or  ftuther  proceedings  in  the  case,  de- 
fendants filed  with  the  clerk  of  the  court 
their  verified  answer.  At  the  time  of  such 
filing  no  default  had  been  taken  against  de- 
fendants or  either  of  them.  Thereafter,  and 
on  the  same  day,  and  when  plaintifTs  attor- 
neys were  In  court  and  about  to  proceed  with 
the  Introduction  of  testimony  in  said  action, 
they  were  served  with  a  copy  of  the  said  an- 
swer so  filed  as  above  stated.  Attorneys  for 
defendants  thereupon  called  the  attention  of 
the  court  to  the  filing  of  the  answer  and  ob- 
jected to  the  introduction  of  any  testimony 
for  the  reason  that  the  case  was  at  issue,  and 
bad  not  been  regularly  set  for  trial,  and  that 
they  had  no  notice  of  trial  under  section  594 
of  the  Code  of  ClvU  Procedure.  Plaintiff  asls- 
ed  that  the  default  of  defendants  be  entered, 
and  that  the  testimony  of  plaintifTs  witness- 
es be  heard,  upon  the  ground  that  the  time 
for  the  filing  and  serving  of  said  answer  bad 
expired  before  the  same  had  been  filed.  De- 
fendants then  asked  leave  of  the  court  to  pre- 


pare motion,  aflSdavIts,  etc.,  npMi  an  applica- 
tion to  be  relieved  from  the  failure  to  serve 
and  file  their  answer  within  the  time  allowed 
by  law,  on  the  ground  of  mistake,  inadvert- 
ence, and  excusable  neglect  of  defendants' 
counsel.  By  consent,  the  attorney  for  defend- 
ants made  a  statement  In  open  court  of  the 
facts  upon  which  be  based  said  motion  for 
relief  and  Introduced  the  verified  answer  as 
an  aflBdavit  of  merits.  His  statement  was 
accepted  as  true  for  the  purpose  of  the  mo- 
tion, and,  together  with  said  answer,  appears 
in  the  bill  of  exceptions  In  the  record.  The 
evidence  on  behalf  of  plaintiff  in  the  cause  was 
then  beard  and  the  objection  and  motion  of  de- 
fendants taken  under  submission,  and  there- 
after, on  the  2d  day  of  January,  1907,  the  ob- 
jection was  overruled  and  the  motion  dialed. 
Judgment  by  default  in  favor  of  plaintiff  for 
the  recovery  of  the  premises  was  filed  Jan- 
uary 6,  1907,  and  the  recital  in  this  judgment 
shows  that  It  was  made  upon  a  hearing  had 
on  December  31,  1906,  at  which  time  evidence 
was  introduced  on  behalf  of  plaintiff.  The 
above-mentioned  appearance  of  defendants, 
the  extension  of  time  to  plead,  and  their  fail- 
ure to  answer  within  said  time  are  recited 
in  the  Judgment 

In  the  consideration  of  the  application  for 
relief  from  the  consequences  of  the  mistake 
and  inadvertence  of  counsel,  all  the  circum- 
stances surrounding  the  parties  and  the  liti- 
gation as  shown  by  the  papers  were  before 
the  court  and  were  proper  matters  for  it  to 
weigh  In  reaching  a  conclusion.  Lakeshore 
V.  Modoc,  108  Cal.  263,  41  Pac.  472 ;  Montljo 
V.  Sberer  &  Oo.  (Cal.  App.)  91  Pac.  261.  It 
does  not  clearly  appear  from  the  bill  of  ex- 
ceptions whether  or  not  evidence  on  the  part 
of  plaintiff  was  heard  on  the  motion.  If 
there  was,  it  Is  not  stated.  The  language  of 
the  bill  In  this  respect  Is  as  follows:  "The 
verified  answer  of  the  defendants  was  read 
and  used  as  and  for  an  affidavit  of  merit 
Whereupon  the  court  stated  that  the  evidence 
of  plaintiff  would  be  heard,  and  the  objection 
and  motion  would  be  submitted."  The  real 
inadvertence  or  mistake  of  counsel  consisted 
of  having  on  Friday,  December  28,  1906,  in- 
formed his  associate,  who  was  to  prepare, 
serve,  and  file  the  answer  In  the  case,  that 
the  answer  must  be  filed  December  31,  1906, 
Instead  of  December  29,  1906.  His  reason 
given  for  doing  this  is  that  when  telephoning 
to  plaintiff's  attorneys  for  an  extension  of 
time  to  plead,  on  December  26,  he  made  the 
entry  of  his  office  diary  under  the  date  of 
December  28,  "Last  day  to  plead  in  case  of 
Lunnun  v.  Morris  et  al.,"  and,  when  asked  by 
bis  associate  when  the  answer  was  due,  look- 
ed at  his  office  diary  and  computed  the  time 
allowed  by  the  order  of  the  court  (three  days) 
from  December  28th  Instead  of  December 
26th.  There  Is  nothing  In  the  statement  from 
which  the  court  could  determine  that  this  in- 
formation was  not  given  by  counsel  with  full 
knowledge  that  the  three  days  terminated  De- 
cember 29ih,  and  not  Dec«Dber  31st,  except 
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hlfi  characterization  of  It  as  a  mlBtake  In  the 
statement.  This  the  court  might  well  regard 
as  not  BufBclent.  The  character  of  the  mis- 
take Is  to  be  ascertained  by  the  court  from 
the  facts  before  It,  and  not  from  the  conclu- 
sion of  counsel  or  party  that  the  act  was  a 
mistake.  Shearman  t.  Jorgensen,  106  Cal. 
484,  38  Fac.  863.  Even  if  there  was  no  show- 
ing upon  plaintiff's  part,  which  does  not  seem 
clear  from  the  record,  we  cannot  say  that  the 
triai  court  abused  its  discretion  in  denying 
the  motion.  Whether  or  not  the  circumstan- 
ces of  a  particular  case  are  such  that  the  mis- 
take or  Inadvertence  should  be  excused  is  a 
question  tlte  determination  of  which  must  of 
necessity  be  left  largely  to  the  court  to  which 
application  is  made,  and  it  is  well  settled 
that  an  appellate  court  will  not  Interfere 
with  the  exercise  of  the  discretion  of  that 
tribunal,  except  in  a  case  where  a  clear, 
abuse  of  discretion  is  apparent.  Freeman  t. 
Brown  (Cal.  App.)  90  Pac.  970 ;  Vinson  v.  I* 
A.  P.  K.  Co.,  147  Cfll.  483,  82  Pac.  53.  While 
this  discretion  is  best  exercised  when  It  tends 
to  bring  about  a  Judgment  on  the  merits.  It 
would  cease  to  be  a  discretion  if  it  could  only 
be  exercised  to  this  end. 

The  answer  denies  every  material  allega- 
tion of  the  complaint  and  Is  a  sufiSclent  affida- 
vit of  merits.  Montijo  v.  Bberer  &  Co.,  su- 
pra ;  Melde  v.  Reynolds,  129  Cal.  314,  61  Pac. 
932.  The  application  was  not  made  for  leave 
to  file  the  answer.  That  had  already  been 
filed  by  the  clerk  when  the  default  was  en- 
tered. While  there  are  Jurisdictions  In  which 
it  iMus  been  held  that  an  answer  filed  after 
the  time  limited  by  the  statute,  without  leave 
of  the  court,  may  be  dlsr^arded  as  a  nullity 
(6  Bnc.  of  Fl.  &  Pr.  p.  86),  the  general  rule, 
and  that  ad<Hpted  by  the  Supreme  Court  of 
this  state  In  ordinary  civil  actions,  apiwars 
to  be  that,  where  a  party  pleads  before  de- 
fault entered,  though  oat  of  time  or  without 
leave,  if  the  plea  be  good  in  form  and  sub- 
stance, his  default  cannot  be  entered  while 
the  plea  stands.  The  proper  practice  In  such 
case  Is  to  move  to  strike  the  plea  from  the 
files.  6  £nc.  of  PI.  &  Pr.  pp.  82,  85;  Bowers 
V.  Dickerson,  18  Cal.  420;  Acock  v.  Halsey, 
90  Cal.  216,  27  Pac.  193. 

The  entry  of  the  default  Is  not  a  step  In  ac- 
quiring Jurisdiction,  but  an  act  done  after 
jurisdiction  has  been  acquired  by  the  court 
Slchler  v.  Ixwk,  93  Cal.  608,  29  Fac  220.  The 
purpose  of  the  entry  of  default  Is  to  limit  the 
time  during  which  the  defendant  may  file  his 
answer  (Drake  v.  Duvenlck,  45  Cal.  463),  but 
such  entry  is  not  necessai?  in  order  that  the 
court  may  enter  a  Judgment  against  the  de- 
faulting party.  The  power  to  enter  Judgment 
depends  solely  upon  the  court  having  acquir- 
ed Jurisdiction  by  proper  service  of  process, 
on  the  defendant,  or  his  appearance,  and,  the 
failure  of  its  ministerial  officer  to  enter  up  a 
default,  like  such  failure  to  make  proper  re- 
turn of  service  of  process,  in  no  way  affects 
the  power  of  the  court  to  act  Hlbemia 
Saving  Soc.  v.  Mattbai,  116  Cal.  426,  48  Pac 


370 ;  Herman  v.  Santee,  103  Cal.  523,  37  Pac. 
509,  42  Am.  St.  Rep.  145.  Not  only  is  the  an- 
swer filed  after  time  not  a  nullity,  but  the 
plaintiff  Is  not  as  a  matter  of  right  entitled  to 
have  it  stricken  from  the  files.  The  discre- 
tion to  do  this  is  lodged  in  the  court  which 
has  absolute  power  either  to  retain  the  an- 
swer or  permit  another  to  be  filed,  or  pursue 
whatever  coarse  In  that  respect  the  Justice  of 
the  case  may  require.  Bowers  v.  Dickerson, 
supra. 

There  Is  nothing  In  the  bill  of  exceptions 
to  show  that  any  motion  was  made  to  have 
the  answer  stricken  from  the  files,  nor  does 
It  appear  that  the  court  of  Its  own  motion 
did  this.  Neither  la  there  anything  in  the 
record  to  negative  this ;  that  is,  to  show  that 
no  such  motion  was  made  or  that  such  ac- 
tion was  not  taken.  The  bill  of  exceptions 
contains  merely  the  recital  that  "the  follow- 
ing proceedings  were  had  therein."  It  no- 
where appears  that  the  proceedings  display- 
ed and  the  action  taken  were  all  the  proceed- 
ings had  or  acts  done.  In  the  absence  of  such 
showing,  the  presumption  must  be  In  f&vor 
of  the  court  having  done  every  act  neces- 
sary to  sustain  the  Judgment  In  support  of 
the  Judgment  all  proceedings  necessary  to  its 
validity  will  be  presumed  to  have  been  regu- 
larly taken,  and  any  matters  which  might 
have  been  presented  to  the  court  below, 
which  would  have  authorized  the  Judgment, 
will  be  presumed  to  have  been  thus  present- 
ed, If  the  record  shows  nothing  to  the  con- 
trary. Von  Schmidt  v.  Von  Schmidt  104  Cal. 
547,  38  Pac.  361. 

This  holding  renders  it  unnecessary  for  us 
to  determine  whether  any  distinction  is  to  be 
drawn  In  this  respect  between  the  rules  of 
practice  in  ordinary  civil  actions  and  sum- 
mary proceedings  in  forcible  entry.  Presum- 
ing, then,  in  support  of  the  Judgment  that  the 
answer  filed  was  strlck^  from  the  flies  be- 
fore the  default  Judgment  was  render^  the  , 
record  shows  no  reversible  erroc,  aod.  the!, 
Judgment  should  be  affirmed.         ■■  ,  .: 

Judgment  affirmed.  .    .,,,  ,,,,  ,j 

We  concur:    AMiEN,  P.  J.;   SHAW,  J. ' : 

On  Rehearing.  ' 

TAGCART,  J.  An  aoUon  in  forcible  entry. 
The  statement  of  facts.  In  this  case  wilt  be 
found  Is  the  decision  rendered  by  tills  court 
S^tember  24,  1907.  We  are  satisfied  with 
the  views  expressed  in  that  opinion,  except 
-what  Is  said  as  to  the  Intendment  declared  to 
exist  in  support  of  the  Judgment 

The  bill  of  exceptloaa  contained  In  the  rec- 
ord was  treated  as  If  entitled  to  be  <toD8Meied 
only  in  connection  with  the  motion  of  appel^ 
lant  for  relief  under  section  473  of  tlie  Code 
of  Civil  Procedure  on  the  ground  of  mtstake. 
In  this  we  overlooked  the  fact  that  It  was  «  > 
part'  of  the  Judgment  roll,  and  the  presump- 
tion which,  under  such  circumstances,  attach- 
ed tq  it,  to  wit  that  It  contained  all  ttte  exl- 
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dence  material  to  the  rulings  to  whlcb  excep- 
tions were  reserved  and  specified  tbereln. 
Tbis  presumption  rendered  It  unnecessary 
tbat  It  should  negative  the  Introduction  of 
otber  evidence  bearing  upon  the  point  to  be 
considered.  Hidden  v.  Jordan,  28  Cal.  301; 
Bedan  v.  Turney,  99  Cal.  652,  34  Pac.  442. 
The  bill  of  exceptions  when  settled  became  a 
part  of  the  Judgment  roll  (section  950,  Code 
Civ.  Proc.),  and  the  court's  record  of  its  own 
acts,  and  an  appellate  court  could  no  more 
assume  that  error  appearing  therein  was 
cured  by  some  matter  which  Is  not  contained 
In  the  bill,  than  it  could  consider  matters  out- 
side of  the  roll  for  the  purpose  of  impeach- 
ing the  correctness  of  the  Judgment  The 
oversight  mentioned  resulted  in  an  erroneous 
conclusion  and  the  entry  of  an  Improper  order 
by  this  court 

Respondent,  upon  the  rehearing,  again 
urges  that  a  distinction  should  be  drawn  be- 
tween an  action  of  forcible  entry  and  an  ordi- 
nary civil  action  in  considering  the  question 
presented  by  the  appeal.  The  question  is 
one  of  practice,  and,  unless  otherwise  pro- 
vided In  the  chapter  relating  to  forcible  en- 
try and  unlawful  detainer,  must  be  determin- 
ed by  the  general  rules  of  practice  in  civil 
actions.  Section  1177,  Code  Civ.  Proc.  The 
particular  question  here  Involved  is  not  cover- 
ed by  a  statutory  rule  relating  to  either  class 
of  cases.  An  answer  was  filed  after  the  ex- 
piration of  the  time  provided  by  law.  It  was 
not  stricken  out  before  default  was  entered. 
The  power  to  enter  Judgment  does  not  depend 
in  either  case  upon  the  entry  of  the  default. 
Jurisdiction  to  enter  the  Judgment  is  acquired 
by  service  of  process  In  both  cases,  and  the 
defendant  In  either  may  at  the  discretion  of 
the  court  be  relieved  from  a  default  and  per- 
niltted  to  answer  after  the  expiration  of  the 
time  given  by  statute  for  that  purpose.  A 
reason  from  which  a  distinction  might  be 
drawn  on  account  of  the  summary  character 
of  the  action  is  apparent,  but  the  statute  pro- 
vides tbat  the  general  rule  shall  be  followed 
in  all  instances  for  which  express  provisions 
are  not  made  in  the  chapter  relating  to  the 
special  proceeding.  In  the  absence  of  the 
special  provision,  we  must  be  governed  by  the 
general  rule  declared  in  ordinary  civil  action, 
which  is  that  the  default  should  not  be  en- 
tered until  the  answer  shall  have  first  beer 
stricken  from  the  files.  Bowers  v.  DIckerson, 
18  Cal.  420;  Acock  T.  Halsey,  90  Cal.  216, 
27  Pac.  193;  6  Ency.  of  Plead.  &  Prac.  pp. 
82,  86.  A.  note  under  the  last  citation  dis- 
tinguishes the  rule  In  the  state  of  New  York 
(from  which  cases  are  cited  t^  appellant),  as 
not  being  in  accord  with  this;  but  the  New 
York  rule  is  stated  as  the  exception.  No  de- 
cision in  this  state  has  been  called  to  our  at- 
tention which  modifies  the  effect  of  Bowers  v. 
DIckerson,  supra,  as  an  authority  on  this 
question. 

Judgment  reversed,  and  cause  remanded. 

We  concur:    ALiLEN,  F.  J.;  SHAWy  J. 


1Cal.Atv.1Sl 
WHITAKEE  T.  CALIFOENIA  DOOE  CO. 
(Civ.  495.) 

(Court  of  Appeal,  First  District,  California. 
March  24,  1908.  Rehearing  Denied  April  22, 
1008:  Denied  by  Supreme  Court  May  19, 
1908.i 

1.  Appb:a]>^)bdeb  Dentiro  New  Tbiaii— Ee- 
view  of  evidencx. 

The  appellate  court  will  not  disturb  an  or- 
der refusing  a  new  trial  where  there  is  a  sub- 
stantial conflict  in  the  evidence,  and  will  not 
review  the  evidence  as  though  the  motion  were 

g resented  directly  to  it  though  it  was  denied 
y  a  judge  of  the  trial  court  who  did  not  bear 
the  evidence  at  the  trial. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  i|  3864,  3872.] 

2.  Same— Instbtictions— Harmuess  Ebbor. 

Where  the  testimony  was  conflicting  in  all 
material  points,  an  instruction  that  if  the  jury 
should  find  that  the  evidence  was  conflicting  and 
that  any  witness  had  testified  falsely  as  to  any 
material  fact  the  jury  was  at  liberty  to  disre- 
gard and  discard  the  whole  testimony  of  the 
witness  from  further  consideration,  while  ob- 
jectionable, because  limiting  the  rule  to  conflict- 
ing evidence  alone,  was  harmless. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  {§  4219-4228.] 

3.  TBIAI/— WITNES8E8— Faibk  Tkstmoht— Ik- 
8TBUCTI0NS. 

An  instruction  that  if  any  witness  had  will- 
fully testified  falsely  in  regard  to  any  materia] 
fact  the  jury  was  at  liberty  to  "disregard  and 
discard  his  entire  testimony  was  not  objection- 
able because  of  the  use  of  the  words  "disregard" 
and  "discard"  instead  of  "distrust" :  Code  Civ. 
Proc.  §  2061,  subd.  3,  providing  that  when  a 
witness  is  false  in  one  part  of  his  testimony  be 
is  to  be  "distrusted"  in  the  others. 

Appeal  from  Superior  Court  Alameda  Coun- 
ty; W.  E.  Greene,  Judge. 

Action  by  Clarence  Whltaker,  a  minor,  by  • 
his  guardian,  James  A.  Whltaker,  against  the 
California  Door  Company.  From  a  Judg- 
ment for  plaintiff  and  from  an  order  denying 
defendant's  motion  for  a  new  trial,  It  appeals. 
Affirmed. 

Myrlck,  Deerlng  &  Olbbons,  for  appellant 
Charles  B.  Naylor,  for  respondent 

KEREIGAN,  3.  This  Is  an  appeal  from 
the  judgment  and  from  an  order  denying  de- 
fendant's motion  for  a  new  trial. 

The  action  was  brought  to  recover  damages 
for  injuries  received  by  plaintiff,  a  boy  15 
years  of  age,  while  operating  a  grooving  ma- 
chine In  the  defendant's  mill.  As  there  is  a 
conflict  In  the  evidence  on  the  question  In- 
volved, a  statement  of  the  facts  of  the  case 
or  even  a  summary  of  them  is  unnecessary. 
Appellant  concedes,  as  indeed  he  must,  that 
there  Is  a  conflict  in  the  evidence;  but  be 
contends  that  the  rule  applied  by  appellate 
courts  in  such  cases  is  tnappllcable  here  un- 
der the  peculiar  circumstances  of  this  case. 

It  appears  from  the  record  that  the  case 
was  tried  before  the  Honorable  W.  E.  Greene, 
sitting  with  a  Jury;  that  before  the  motion 
for  a  new  trial  was  made  Judge  Greene  died,  " 
and  the  motion  was  submitted  to  another 
Judge  of  the  same  court  the  Honorable  John 
Ellsworth.     Appellant    contends    that    the ' 
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Judge  who  heard  and  doiied  the  motion  for  a 
new  trial,  not  having  seen  the  witnesses  nor 
observed  their  manner  of  testifying,  was  in 
no  better  position  to  weigh  the  testimony 
than  is  this  court,  and  that  therefore  the  rule 
which  prevents  appellate  courts  from  examin- 
ing the  testimony  when  there  Is  a  conflict 
does  not  apply.  In  other  words,  appellant 
desires  that  we  should  examine  and  weigh 
the  evidence  as  though  the  motion  for  a  new 
trial  were  presented  directly  to  ua  Appel* 
late  courts  will  not  disturb  an  order  of  a 
trial  court  in  granting  or  refusing  a  new  trial 
when  there  is  a  substantial  conflict  in  the 
evidence,  and  the  circumstance  that  the  mo- 
tion was  decided  by  a  Judge  of  the  trial  court 
who  did  not  hear  the  evidence  at  the  trial 
makes  no  difference  in  the  application  of  the 
rule. 

In  Reay  ▼.  Butler,  85  Cal.  214,  30  Pac.  208, 
the  Supr^ne  Court  holds  that  the  rule  Just 
stated  is  not  adopted  merely  because  courts 
of  review  do  not  have,  as  do  trial  courts,  the 
advantage  of  observing  the  appearance  and 
bearing  of  witnesses ;  but  it  is  also  founded 
on  the  essential  distinction  between  trial  and 
appellate  courts,  and  grows  out  of  a  consid- 
eration ot  Jurisdiction,  that  it  Is  the  province 
of  the  trial  courts  to  decide  questions  of  law 
and  fact,  and  of  the  appelate  courts  to  de- 
cide questions  of  law,  and  that  appellate 
courts  can  rightfully  set  aside  a  finding  for 
want  of  evidence  only  when  there  is  no  evi- 
dence to  support  it,  or  when  the  supporting 
evidence  is  so  slight  as  to  show  an  abuse  of 
discretion.  The  court  further  says:  "It  has 
l)een  held  directly  in  several  cases  that  the 
rule  as  to  conflicting  evidence  applies  to  a 
case  where  the  trial  was  before  one  Judge  and 
the  motion  for  a  new  trial  passed  upon  by  his 
successor,  and  where  the  latter  saw  none  of 
the  witnesses,  or  where  the  trial  was  before 
the  old  district  court  and  the  motion  before 
the  succeeding  superior  court."  See,  also, 
Garton  v.  Stem,  121  Oal.  349,  63  Pac.  904. 
The  rule  is  the  same  in  all  cases,  whether  the 
evidence  is  given  orally  or  by  deposition  or 
affidavit  (Sheehan  v.  Osbom,  138  Cal.  515, 
71  Pac  622;  Parrott  v.  Floyd,  54  Cal.  536), 
6T  upon  testimony  in  other  cases  (EJiox  r. 
Moses,  104  Cal.  505,  38  Pac.  318). 

The  Judge  who  presided  at  the  trial  gave 
the  fbllowlng  instructions:  "If  in  this  cage 
in  the  oonHderation  of  it  you  shall  find  ttMt 
the  testimony  is  conflicting,  and  if  you  shall 
find  from  the  evidence  that  it  is  so  conflicting, 
and  that  any  witness  who  has  testifled  in  It 
has  willfully  testifled  falsely  in  regard  to 
any  fact  material  to  the  Issue  In  the  case, 
you  are  at  liberty  to  disregard  and  discard 
the  whcde  testimony  of  such  witness  from 
y4mr  f  urtiier  consideratlcm  in  coming  to  a  ver- 
dict." 

Appelant  objects  to  the  part  of  the  Instruc- 
tloD  in  Italics,  because  It  does  not  apply  the 
rule  that  a  witness,  false  In  one  part  of  his 
testimony.  Is  to  be  distrusted  in  others  to  the 
whol*  testimony,  but  confines  and  limits  the 


rul6  to  conflicting  testimony.  We  do  nit  ap- 
prove of  this  Instruction,  but  as  the  testi- 
mony was  contradictory  in  all  the  material 
IKiints  in  the  case  the  instruction,  even  con- 
sidering it  apart  from  the  others,  was  entire- 
ly harmless.  Subdivision  8  of  section  2061 
provides  that,  when  a  witness  is  false  in  one 
part  of  his  testimony,  he  Is  to  be  distrusted 
in  others.  The  foregoing  instruction,  it  will 
be  noted,  uses  the  words  "disregard"  and 
"discard"  Instead  of  the  word  "distrust,"  and 
appellant  says  that  disregard  and  discard  do 
not  mean  the  same  as  distrust;  that  distrust 
means  suspicion,  not  disbelief;  and  that  there- 
fore, so  he  contends,  the  court  erred  in  giving 
this  instruction.    Code  Civ.  Proe. 

This  matter  has  been  passed  on  adversely 
to  appellant's  views  in  the  case  of  People  v. 
Soto,  59  Cal.  367,  in  which  ease  the  same 
Judge  who  tried  this  case  gave  an  instruction 
almost  word  for  word  like  the  one  under  con- 
sideration. There  as  here  the  words  "disre- 
gard" and  "discard"  were  employed.  The  in- 
struction read:  "If  yon  believe  that  the  de- 
fendant or  any  other  witness  in  this  case  who 
has  testifled  has  willfully  testifled  falsely  In  re- 
gard to  any  fact  material  to  the  issue,  you  are 
at  liberty  to  disregard  and  entirely  discard  the 
whole  testimony  of  such  witness  in  coming  to 
your  verdict"  And  the  Supreme  Court,  in 
sustaining  the  lower  court,  says  (pages  369- 
370) :  "The  court  did  not  tell  the  Jury  that 
they  ought  to  reject,  or  that  they  must  re- 
ject, the  entire  evidence  of  the  witness,  but 
simply  instructed  them  that  they  were  at  lib- 
erty to  disregard  and  discard  the  whole  evi- 
dence of  a  witness  who  had  willfully  testifled 
falsely  to  a  material  fact  in  the  case.  We  are 
at  a  loss  to  see  how  the  court,  by  leaving  the 
matter  entirely  within  the  discretion  of  the 
Jury,  in  any  manner  Invaded  its  province,  and 
we  think  the  Instruction  was  a  correct  and 
proper  one." 

The  Judgment  Is  affirmed. 

We  concur:    OOOPEB,  P.  J.;  HAIX^  J, 


7  CaL  Am.  n» 
PAJABO  VALLEY  BANK  v.  SCUEICH  et  al. 
(Civ.  418.) 

(Court  of   Appeal,   First   District,   California. 
March  23,  1908.) 

1.  Attachment— ArFiDAvrrs—AvENDMENTs  — 
Fatally  Defective  AFFioAvrr. 

A   fatally   defective   affidavit  on   which   a 
writ  of  attachment  was  issued  cannot  be  amend- 
ed 80  as  to  meet  a  motion  to  discharge  the  writ 
[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig 
vol.  5,  Attachment,  f  §  323-334.] 

2.  Save. 

Code  dv.  Proc.  {  566,  permits  a  defendant 
either  before  or  after  the  release  of  the  attached 
property,  to  move  that  the  attachment  be  dis- 
charged as  improperly  or  irregularly  issued. 
Section  538  provides  that  an  affidavit  for  at- 
tachment shall  show  that  "the  attachment  Is  not 
sought,  and  the  action  is  not  prosecuted,  to  hin- 
der, delay  or  defraud  any  creditor  of  the  de- 
fendant." In  an  action  on  a  note  against  the 
maker  and  four  indorsers,  etc.,  the  wnt  directed 
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a  levy  on  any  property  of  defendants,  or  dther 
of  tbem,  and  toe  affidavit  upon  which  the  writ 
was  issued  stated  that  "the  attachment  is  not 
sought  and  the  action  is  not  prosecuted  to  hin- 
der, delay,  or  defraud  any  creditor  or  creditors 
of  the  said  defendants."  Held,  that  the  statute 
required  the  affidavit  to  negative  an  intention  to 
hinder,  etc.,  any  creditor  of  any  defendant 
against  whom  the  writ  ran,  and  the  affidavit 
filed  did  not  negative  a  purpose  to  hinder,  etc., 
any  creditor  of  any  number  less  than  all  of 
them,  and  was  fatally  defective. 

Appeal  from  Superior  Court,  Santa  Cruz 
County ;  Lucas  F.  Smith,  Judge. 

Action  by  tbe  Pajaro  Valley  Bank,  a  cor- 
poration, against  Stephen  Scurlch  and  others, 
upon  a  note.  From  an  order  denying  a  mo- 
tion to  discharge  a  writ  of  attachment,  <me 
of  defendants  ai^eals.  Reversed,  with  direc- 
tion to  discharge  the  attachment  as  against 
appellant. 

Chas.  B.  Younger,  for  appellant.  Dicker- 
man  and  Torcbiana,  for  respondent 


HALIi,  J.  This  Is  an  appeal  by  defend- 
ant Stephen  Scurich  from  an  order  of  the 
trial  court  refusing  to  discbarge  a  writ  of 
attachment  as  to  said  defendant  that  had  been 
issued  In  the  above-entitled  action,  and  been 
levied  upon  property  of  said  defendant  as 
well  as  upon  property  of  the  defendant  cor- 
poration. 

The  motion  was  made  under  section  556, 
Code  Civ.  Proc.,  upon  the  ground  that  the 
writ  was  improperly  and  irregularly  issued 
as  to  appellant,  in  this,  that  tbe  complaint 
fails  to  state  a  cause  of  action  against  ap- 
pellant, and  that  the  affidavit  for  attach- 
ment Is  Insufficient,  in  that  It  falls  to  show 
"that  the  said  attachment  is  not  sought,  and 
tbe  action  is  not  prosecuted  to  hinder,  de- 
lay, or  defraud  any  creditor  of  defendant 
Scuricb."  The  action  is  one  upon  a  promis- 
sory note,  and  is  against  the  defendant  cor- 
poration as  the  maker  thereof,  and  against 
the  other  defendants,  Including  appellant,  as 
Indorsers  thereof.  By  its  terms  the  note  Is 
payable  one  day  after  date,  and  the  com- 
plaint fails  to  allege  that  any  d^nand  was 
made  on  tjie  maker  on  said  day,  or  any  no- 
tice of  dishonor  served  at  that  time;  tbe 
first  demand  and  notice  alleged  being  made 
and  given  about  20  months  after  tbe  date 
of  the  note. 

Whether  or  not  the  court  should  have 
granted  tbe  motion  for  this  reason  it  is  not 
necessary  for  us  to  decide  in  this  case.  It 
has  been  held  that  a  motion  of  this  kind 
cannot  be  made  to  take  tbe  place  of  a  de- 
murrer, and  that,  if  the  complaint  can  be 
amended  so  as  to  state  a  cause  of  action 
upon  which  an  attachment  will  lie,  the  mo- 
tion should  be  denied.  But  whether  the 
amendment  should  be  made  before  the  de- 
termination of  tbe  motion  may  not  be  per- 
fectly clear.  See  Hale  Bros.  v.  Milllken,  142 
Cal.  137,  75  Pac.  653 ;  Hathaway  v.  Davis,  83 
Cal.  161 ;  Kohler  v.  Agasslz,  99  Cal.  9,  33  Pac, 
741.    ▲  fatally  defecti?«  affidavit  cannot  be 


amended  ao  as  to  meet  a  motion  to  dischargB 
the  writ  Winters  v.  Pearson,  72  Cal.  553,  14 
Pac.  804.  And  as  we  are  of  the  opinion  that 
the  affidavit  in  this  case  is  fatally  defective, 
the  court  should  have  granted  the  motion.  Tbe 
statute  requires  that  the  affidavit  stiaU  show 
"that  the  attachment  is  not  aoaj^t  and  the 
action  is  not  prosecuted,  to  hinder,  delay  or 
defraud  any  creditor  of  the  defendant"  Sec- 
tion 538,  Code  Civ.  Proc:  The  manifest  ob- 
ject and  purpose  of  the  statute  Is  to  require 
tbe  affidavit  to  show  that  the  attadiment  is 
not  sought  and  the  action  is  not  prosecuted, 
to  hinder,  delay,  or  defraud  any  creditor  of 
any  defendant  against  whom  the  writ  WMJ 
run.  In  the  case  at  bar  Vien  are  five  de- 
f^danta,  and  the  writ  directs  a  levy  upcm 
any  property  of  the  said  defendants,  '^r 
either  of  them,"  and  the  writ  was  in  fact 
levied  upon  the  property  of  tbe  corporatiMi 
defendant  and  also  upon  property  of  appel- 
lant. The  affidavit  upon  which  the  writ  is- 
sued stated  that  "the  attachment  la  not 
sought  and  the  action  Is  not  prosecuted  to 
hinder,  delay,  or  defraud  any  creditor  or 
creditors  of  the  said  defendants."  This  state- 
ment would  be  perfectly  true,  and  perjury 
could  not  be  assigned  thereon  unless  the  at- 
tachment was  sought  or  the  action  prosecut- 
ed to  hinder,  delay,  or  defttiud  a  creditor 
of  all  the  defendants.  The  purpose  to  hin- 
der, delay,  or  defraud  a  creditor  of  the  de- 
fendants, or  any  ntunber  less  than  all,  is 
not  negatived  by  the  affidavit.  Tbe  affidavit 
should  have  stated  that  the  attadiment  is 
not  sought  and  the  action  is  not  praaecnted 
to  hinder,  delay,  or  defraud  any  creditor 
of  the  said  defendants,  or  any  creditor  of 
either  of  said  drfendanta. 

We  have  not  been  cited  to  any  case  where 
the  defect  existing  in  this  affidavit  has  been 
before  the  appellate  courts  of  this  state,  or 
where  the  provision  of  our  statute  in  thia 
regard  has  been  construed.  But  a  similar 
provision  of  the  attachment  law  of  Texas 
has  been  construed  by  the  courts  of  that 
state.  Tbe  statute  of  that  state  requires 
that  "the  affidavit  shall  further  state  that 
tbe  attachment  is  not  sued  out  for  the  pur- 
pose of  injuring  or  harassing  the  defendant" 
In  Lumber  Co.  v.  Bank.  91  Tex.  85,  41  S. 
W.  64,  upon  an  appeal  from  an  order  refus- 
ing to  quash  en  attachment,  it  was  pointed 
out  that  an  affidavit  that  "the  attachment 
now  applied  for  Is  not  sued  out  for  the  pur- 
pose of  injuring  or  harassing  the  said  defend- 
ants," there  being  two  defendants,  was  not 
a  sufficient  compliance  with  the  statute,  in 
that  it  did  not  negative  a  purpose  to  harass 
or  injure  "the  defendants  or  either  of  than." 
In  the  Texas  case  the  court  reversed  the  or- 
der of  the  trial  court  for  another  reascm, 
but  took  pains  to  clearly  lay  down  the  prop- 
er form  of  the  affidavit  where  several  defend- 
ants joined  In  an  attachment  suit  The 
defendants  were  the  drawer  and  acceptor  of 
a  bin  of  exchange. 

Tbe  order  is  revened,  and  tbe  conrt  !» 
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directed  to  discharge  the  writ  of  attachment 
as  against  appellant. 

We  concnr:  COOPER,  P.  X;  KEJERI- 
GAN,  J. 

r  c«i.  Ap^  780 

COON  V.  BOARD  OP  PUBLIC  WORKS  OF 
CITY  AND  COUNTY  OP  SAN  FRAN- 
CISCO et  al.    (Civ.  436.) 

(Conrt   of  Appeal.   Pint   District.   California. 

March  24,  1908.    Rehearing  Denied 

AprU  22,  1908.) 

1.  NuiSANCB  —  Public  Nuisances  —  Livebt 
Stasia. 

The  businesa  of  mnnine  a  livery  stable  Is 
not  a  nuisance  per  se,  for  whether  a  stable  Is  a 
nnisance  depends  upon  the  manner  in  which  it 
is  condnctedi! 

2.  McNiciPAi.  Corporations— BtnLDiNO  Or- 
DTNANCK  —  Validitt  —  Consent  of  Other 
Pbopertt  Owners. 

An  ordinance  rei^uiring  the  consent  of  own- 
ers of  property  within  200  feet  of  a  proposed 
stable  for  more  than  six  horses  as  a  prerequisite 
to  the  issuance  of  a  permit  is  unreasonable  and 
TOid  as  vesting  in  private  individnals  the  arbi- 
trary power  to  determine  whether  the  owner  of 
real  property  may  use  it  in  pursuit  of  a  lawful 
occupation. 

8.   MANDAITDS— SurFIClKNOT  OF  COMPtAINT. 

The  building  law  of  a  city  provided  that 
when  a  proposed  building  was  to  cost  more  than 
$1,000  plans  and  specifications  should  be  filed, 
and  if  it  was  to  cost  less  than  $1,000  a  written 
statement  of  the  character  of  the  Improvement 
should  be  filed.  The  complaint  for  a  writ  of 
mandate  for  the  issuance  of  a  permit  did  not 
show  the  estimated  cost  of  the  building,  but 
averred  that  the  permit  was  refused  because 
consent  of  adjoining  property  owners  had  not 
been  obtained.  It  was  admitted  that  the  com- 
plaint was  sufficient  if  the  building  was  to  cost 
more  than  $1,000.  Held,  that  a  general  demur- 
rer was  properly  overruled,  .especially  where  the 
record  indicated  a  cost  exceeding  $1,000,  since 
the  defect  in  the  complaint  couid  have  been  rem- 
edied had  it  been  pointed  out  or  relied  on  In  the 
trial  court,  and  the  permit  was  refused  on  other 
grounds. 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco;  J.  M.  Seawell, 
Judge. 

Application  by  J.  R.  Coon  for  a  writ  of 
mandate  to  compel  the  board  of  public  works 
of  the  city  and  county  of  San  Francisco  to 
Issue  a  permit  for  the  construction  of  a 
stable.  From  a  Judgment  for  plaintiff,  de- 
fendants appeal.    Affirmed. 

James  A.  Devoto,  for  appellants.  Van 
Mess  and  Denman,  for  respondent. 

KBRRIOAN,  J.  This  is  an  appeal  from  a 
Judgment  granting  a  writ  of  mandate  com- 
pelling appellants,  as  the  board  of  public 
works  of  the  city  and  county  of  Son  Fran- 
cisco, to  Isstoe  a  permit  for  the  construction 
of  a  certain  one-story  frame  building  tn  said 
city  and  county  to  be  used  as  a  stable. 

Respondent  set  forth  In  his  complaint, 
among  other  provisions  of  the  building  law 
of  the  city  and  county  of  San  Francisco,  sec- 
tion 820,  which  reads  as  follows:  "Permits 
fot  public  Uvery  apd  boarding  stables,  or 
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for  stables  to  accommodate  more  than  six 
(8)  horses,  will  be  granted  upon  the  presenta- 
tion of  the  written  consent  of  the  owners  of 
property  within  two  hundred  (200)  feet  of 
the  stable.  Buildings  for  stabling  animals 
above  the  first  or  ground  floor,  unless  fire- 
proof, shall  not  be  erected  nor  altered." 

It  Is  also  alleged  In  the  complaint  that  re- 
spondent filed  and  submitted  to  the  said 
board  of  public  works  an  application  In  writ- 
ing for  a  permit  to  erect  a  certain  one-story 
building;  that  said  building  was  to  be  used 
as  a  stable  in  said  city  and  county  to  accom- 
modate more  than  six  horses;  that  said  ap- 
pellants refused  to  take  any  action  looking 
to  the  granting  of  said  permit  unless  the  re- 
spondent should  present  to  said  board  the 
written  consent  of  the  owners  of  the  proper- 
ty within  200  feet  of  said  stable  proposed  to 
be  erected.  The  complaint  further  shows 
that  respondent  refused  to  comply  with  this 
demand  of  the  board,  and  prays  for  a  writ 
of  mandate  that  appellants  be  required  to 
receive  and  to  examine  the  plans  and  spedfl- 
cations  in  the  complaint  described,  and,  if 
found  to  embody  all  the  requirements  appli- 
cable to  such  cases,  to  Issue  the  permit  de- 
manded. Preliminarily  it  should  be  stated 
that  the  business  of  running  a  livery  stable 
Is  not  a  nuisance  per  se.  Whether  a  stable 
is  a  nuisance  depends  upon  the  manner  in 
which  It  is  conducted.  City  of  St.  Louis  v. 
Russell,  116  Mo.  248,  22  S.  W.  470,  20  L. 
R.  A.  721.  See,  also,  Ruffin,  C.  J.,  In  Dargan 
V.  Waddlll,  31  N.  C.  244,  49  Am.  Dec.  421 ; 
KIrkman  r.  Handy,  11  Humph.  (Tenn.)  406, 
54  Am.  Dec.  45 ;  Am.  ft  Eng,  Ency.  of  Law, 
p.  935,  note.  In  our  Judgment  section  320  of 
the  ordinance  Is  unreasonable  and  void,  bc- 
eanse  it  vests  in  private  Individuals  the  ar- 
bitrary power  to  determine  whether  the  own- 
er of  real  property  may  use  It  In  the  pursuit 
of  a  lawful  occupation. 

In  the  case  of  Ex  parte  Sing  Lee,  96  Cal. 
354,  31  Pac.  245,  24  L.  R.  A.  195,  31  Am.  St. 
Rep.  218,  a  similar  ordinance  passed  by  the 
city  of  Chlco  was  considered  and  held  un- 
reasonable and  Invalid.  In  that  ordinance  It 
was  provided  that  no  permit  should  be  grant- 
ed to  maintain  or  carry  on  the  business  of  a 
public  laundry,  unless  the  applicant  should 
have  first  obtained  the  written  consent  of  a 
majority  of  the  property  owners  within  the 
block  in  which  It  was  proposed  to  carry  on 
the  laundry,  and  also  the  four  blocks  imme- 
diately surrounding  that  block.  The  court 
said:  "The  business  of  conducting  a  laundry 
Is  a  lawful  occupation  precisely  as  much  so 
as  is  that  of  the  carpenter,  blacksmith,  or 
merchant,  and  is  not  of  Itself,  and  irrespeo 
tlve  of  the  manner  In  which  It  is  conducted, 
offensive  or  dangerous  to  the  health  of  those 
living  within  its  vicinity,  and  no  municipal 
corporation  has  the  power  to  make  the  right 
of  a  person  to  follow  this  business  al  any 
place  he  may  select  for  that  puriwse  depend- 
fsnt  upon  the  will  .ot  any  auuber  of  citizens 
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or  property  owners  within  Its  limits,  as  It 
attempted  In  the  ordinance  under  review.  A 
town  or  city  may,  when  deemed  necessary 
for  the  public  health  or  safety,  adopt  rea- 
sonable regulations  as  to  the  manner  In  which 
such  a  business  shall  be  conducted.  »  •  • 
But  the  ordinance  which  the  petitioner  here 
Is  charged  with  violating  is  not  of  this  char- 
acter, and  the  restrictions  which  It  Imposes 
upon  the  right  to  carry  on  a  public  laundry 
have  no  tendency  to  promote  the  public 
health,  or  in  any  way  to  secure  the  public 
comfort  or  safety.  The  sections  of  the  ordi- 
nance above  quoted  bear  no  kind  of  relation 
to  such  objects,  and  do  not  attempt  to  regu- 
late the  business  mentioned  with  the  view  of 
accomplishing  sucb  ends;  but  they  commit 
the  right  to  carry  on  sucb  business  at  all  In 
all  but  two  blocks  of  the  town  to  the  unre- 
stricted will  and  caprice  of  a  majority  of  the 
real  property  owners  within  the  block  upon 
which  it  is  proposed  to  establish  sucb  laun- 
dry, and  of  the  four  blocks  immediately  sur- 
rounding such  block.  Such  a  condition  upon 
the  right  of  a  person  to  maintain  a  public 
laundry  Is  not  only  an  unauthorized  inter- 
ference with  the  inalienable  right  of  such 
person  to  engage  in  a  lawful  occupation,  but 
also  with  the  right  of  the  owner  of  property 
to  devote  it  to  a  lawful  purpose.  The  per- 
sonal liberty  of  the  citizen  and  bis  rights  of 
property  cannot  be  thus  Invaded  under  the 
guise  of  a  police  regulation." 

The  court  in  the  same  opinion  quotes  from 
the  case  of  Tick  Wo  v.  Hopkins,  118  U.  S. 
373,  6  Sup.  Ct  1070  (30  L.  Ed.  220),  which  in- 
volred  the  validity  of  an  ordinance  of  the 
city  and  county  of  San  Francisco  declaring 
it  unlawful  for  a  person  to  conduct  a  laun- 
dry within  the  corporate  limits  without  first 
having  obtained  the  consent  of  the  board  of 
supervisors,  except  the  same  be  located  In  a 
building  constructed  either  of  brick  or  stone. 
The  Supreme  Court  of  the  United  States 
held  this  provision  of  the  ordinance  void, 
saying  in  the  opinion  therein  filed:  "It  does 
not  prescribe  a  rule  and  conditions  for  the 
regulation  of  the  use  of  property  for  laundry 
purposes  to  which  all  similarly  situated  may 
conform.  It  allows  without  restriction  the 
use  for  such  purposes  of  buildings  of  brick 
or  stone;  but  as  to  wooden  buildings,  con- 
stituting nearly  all  those  in  previous  use.  It 
divides  the  owners  or  occupants  Into  two 
classes,  not  having  respect  to  their  personal 
character  and  qualifications  for  the  business, 
nor  the  situation  and  nature  and  adaptation 
of  the  buildings  themselves,  but  merely  by 
an  arbitrary  line,  on  one  side  of  which  are 
those  who  are  permitted  to  pursue  their  In- 
dustry by  the  mere  will  and  consent  of  the 
supervisors,  and  on  the  other  those  from 
whom  this  consent  is  withheld,  at  their  mere 
win  and  pleasure.  And  both  classes  are 
alike  only  In  this  that  they  are  tenants  at 
will  under  the  supervisors  of  their  means  of 
living." 
'   The  case  of  City  of  St  Louia  t.  Russell, 


116  Mo.  248,  22  S.  W.  470,  20  L.  R.  A.  721. 
Involved  the  validity  of  an  ordinance  of  the 
city  of  St.  Louis,  which  provided  that  no  liv- 
ely stable  should  be  located  in  any  block  of 
ground  In  St  Louis  without  the  written  con- 
sent of  owners  of  one-half  of  the  ground  of 
that  block;  and  It  was  held  that  the  city 
bad  no  right  to  delegate  to  the  owners  of 
one-half  the  ground  in  any  block  In  which  a 
livery  stable  was  proposed  to  be  erected 
the  power  to  say  whether  It  should  be  done 
or  not  or  to  require  any  person  desiring 
to  construct  such  stable,  before  a  building 
permit  would  be  granted  him  for  its  erection, 
to  obtain  the  consent  tn  writing  of  the  own- 
ers of  one-half  the  ground  of  sudi  block. 

The  building  law  of  Ban  Francisco  pro- 
vides that  when  the  proposed  building  la  to 
cost  more  than  $1,000  plans  and  specifica- 
tions shall  be  filed;  that  when  the  building' 
is  to  cost  less  than  $1,000  a  written  state- 
ment of  the  character  of  the  improvement 
shall  be  filed.  The  averments  of  the  com- 
plaint do  not  show  whether  the  estimated 
cost  of  the  building  was  over  or  under  f  1,- 
000;  but  the  complaint  does  aver  that  the 
permit  was  refused  solely  on  the  ground  that 
the  consent  of  the  adjoining  propert?  owners 
bad  not  been  obtahied.  It  Is  virtually  con- 
ceded that  If  the  building  was  to  cost  more 
than  $1,000  the  complaint  is  sufficient  but  It 
is  claimed  that  as  the  estimated  cost  of 
the  building  may  have  been  less  than  $1,000 
the  complaint  is  defective.  The  demurrer 
was  general  only,  and  the  defect  is  one  that 
could  easily  have  been  remedied  had  it  been 
pointed  out  or  relied  upon  In  the  trial  court 
The  record  indicates  quite  clearly  that  the 
building  was  to  cost  In  excess  of  $1,000.  The 
permit  was  refused,  as  stated,  on  the  single 
ground  of  want  of  consent  of  adjoining  prop- 
erty owners,  and  the  case  was  beard  and  sub- 
mitted on  this  theory  only.  Under  these  cir- 
cumstances, we  think  the  point  Is  wholly 
without  merit 

The  judgment  is  affirmed. 

We  concur:  COOPER,  P.  J.;  HALL,  J, 


7  Cal.  App.  ni 
LBUSCHNEB  v.  DUFF.    (Civ.  461.) 
(Court  of  Appeal,  Second  District  California. 
March  17,  1908.) 

1.  SpECIITO    PEBFOBHANCE  —  GORTBACTS    En- 
FOBCEABLK. 

A  unilateral  contract,  though  evidenced  by 
a  writing  sufficient  under  the  statute  of  frauds, 
is  not  necessarily  a  contract  which  may  be  spe- 
cifically enforced. 

[Ed.  Note.— For  cases  la  point,  see  Cent  Dig. 
vol.  44,  Specific  Performance,  H  80^08.] 

2.  Sake. 

Under  Civ.  Code,  §§  3386,  3388,  providing 
that  neither  party  to  an  obligation  can  i>e  com- 
pelled to  pertorm  it  unless  tne  other  party  has 
performed  or  can  t>e  compelled  to  specifically 
perform,  and  that  a  party  who  has  signed  a 
written  contract  may  be  compelled  specifioUly  to 
perfonn  it,  though  the  other  party  has  not  sign- 
ed, where  the  latter  has  performed  or  offitis  to 
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perform  ft,  the  mntnaUty  of  temedT  necessary 
to  specific  performance  is  sapplied  oy  an  offer 
to  perform  or  the  fiUng  of  a  biU  for  specific  i>er- 
formance ;  bat  one  executing  a  unilateral  agree- 
ment to  execute  a  contract  for  the  sale  of  real- 
ty may  withdraw  his  offer  before  acceptance 
thereof  by  the  other  party,  in  which  case  the 
latter  is  not  entitled  to  a  decree  for  specific 
performance,  but  is  left  to  his  action  at  law. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
TOL  44,  Specific  Performance,  g  11.] 

3.  Same— Otheb  Relief— Retention  of  Jtr- 

BIBDICTION. 

The  court,  in  a  suit  for  the  specific  perform- 
ance of  a  unilateral  agreement,  may,  on  deter- 
mining that  plaintiff  is  not  entitled  to  the  relief 
demanded,  retain  jurisdiction  and  award  him 
the  relief  he  is  entitled  to. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
Tol.  44,  Specific  Performance,  SS  412-419.] 

Appeal  from  Snperlor  Oonrt,  Lob  Angeles 
Comity;   Chas.  Monroe,  Judge. 

Action  by  Oscar  Leuscbner  against  Chris- 
tina J.  Dnff.  From  a  judgment  for  defend- 
ant and  from  an  order  denying  a  motion  for 
a  new  trial,  plaintiff  appeals.    Affirmed. 

Bdw.  F.  Wehrle  and  C.  H.  Bretherton,  for 
appellant  Qalbretb  &  Bryson,  for  respond- 
ent. 

TAGGART,  J.  Action  to  compel  specific 
performance  of  a  unilateral  agreement  to  ex- 
ecute and  deliver  a  contract  of  sale  of  real 
estate.  Plaintiff  appeals  from  a  Judgment  in 
favor  of  defendant  and  from  an  order  deny- 
ing bis  motion  for  a  new  trial. 

The  writing  relied  upon  to  satisfy  the  re- 
quirements of  the  statute  of  frauds  Is  set 
out  In  the  complaint,  and  is  in  the  words  and 
figures  following,  to  wit: 

"Los  Angeles,  Cal.,  Nov.  13,  1905. 

"Received  from  Oscar  Leuschner  ten  dol- 
lars on  part  payment  lot  30,  block  E,  of  West 
Los  Angeles  Tract,  lot  on  N.  W.  comer  Fi- 
gueroa  St.  and  3t)th.  65  or  more  by  130. 
Price  $800.00;  $190  more  on  contract  de- 
Urery;  $25.00  per  mouth,  luterest  6  p.  c. 

"$10.  Christina  J.  Duff." 

Tbe  sufficiency  of  the  writing  to  satisfy  the 
statute  is  not  questioned  by  respondent,  and 
alttaongb  this  matter  is  presented  by  appel- 
lant as  U  tbe  Judgment  of  tbe  court  rested 
upon  tbe  theory  that  tbe  writing  was  not 
sufficient  for  this  purpose,  we  find  nothing 
in  tbe  findings  to  Justify  this  assumption. 
Aooeptlng  It  as  stifflcient  for  this  purpose.  It 
does  not  follow  necessarily  that  it  is  a  con- 
tract tbe  q)eclflc  i)erformance  of  whicb  can 
be  compelled.  It  Is  not  an  option  for  which 
a  valuable  consideration  was  paid,  and  It  Is 
not  a  contract  by  Its  terms  binding  both  par- 
ties to  it  The  $10  received  was  accepted  as 
a  part  of  tbe  purchase  price,  and  tbe  contract 
of  sale  to  wbicb  plaintlfl  was  entitled  was 
dqi>eiMlent  upon  tbe  payment  of  "$190  more," 
and  bis  obligating  himself  to  pay  tbe  further 
sum  of  $600,  payable  $26  per  month,  being  tbe 
reridue  of  tbe  price  fixed,  $800.  The  court 
fotiad  In  plaintiffs  favor  upon  tbe  defenses 
of  Inadequacy  of  consideration  and  unfair 
advantage  alleged  to  have. been  taken  of  de* 


fendant  in  procuring  the  ecEecutlon  of  the 
contract  It  also  fotmd  that  the  writing  was 
the  only  agreement  between  the  parties ;  that 
tlie  $10  mentioned  therein  was  in  the  form 
of  plalntifTs  personal  check,  wbicb  was  never 
cashed;  that  the  same  day  It  was  received 
by  defendant  she  offered  to  return  it  to  plain- 
tiff, and  notified  him  that  she  withdrew  and 
revoked  tbe  offer  contained  in  tbe  contract; 
that  there  was  no  further  act  or  offer  of  per- 
formance by  plaintiff  until  10  days  after  such 
revocation,  when  he  demanded  of  defendant 
that  she  carry  out  tbe  agreement,  which  she 
refused  to  do;  and  that  no  tender  of  tbe 
"$190  more"  was  made  by  plaintiff  until 
August  31,  1906. 

A  party  to  an  obligation  cannot  be  com- 
pelled to  perform  it  unless  the  other  party, 
claiming  the  right  to  enforce,  has  performed 
or  can  under  the  terms  of  the  agreement  be 
compelled  to  specifically  perform.  Civ.  Code, 
S  3380.  Tbe  exception  to  this  rnle  is  that: 
"A  party  who  has  signed  a  written  contract 
may  be  compelled  specifically  to  iierform  It 
though  the  other  party  has  not  signed  it  (Is 
not  bound  to  perform),  If  the  latter  has  per- 
formed (as  in  section  3386),  or  offers  to  per- 
form it  on  bis  part,  and  the  case  is  otherwise 
proper  for  enforcing  specific  performance." 
Section  3388.  Tbe  mutuality  of  remedy  nec- 
essary to  specific  performance  in  the  latter 
case  Is  said  to  be  supplied  by  the  offer  to 
perform  or  tbe  filing  of  the  bill  for  tbe  pur- 
pose of  procuring  the  decree.  Vassanlt  v. 
Edwards,  43  Cal.  458;  Sayward  v.  Houghton, 
119  CaL  649,  61  Pac.  853,  52  Faa  44.  This  Is 
upon  the  theory  that  the  want  of  mutuality 
of  obligation  which  obtained  at  first  Is  over- 
come by  tbe  acts  mentioned ;  tbey  being  held 
sufficient  to  bind  the  par^  not  originally 
obligated.  Spires  v.  Urbahn,  124  Cal.  110, 
56  Pac.  794;  Bird  v.  Potter,  146  Cal.  286,. 
79  Pac.  970. 

We  are  not  aware  of  any  rule  whicb  re- 
quires the  signer  of  a  unilateral  agreement 
to  maintain  the  status  of  the  property  affect- 
ed in  order  that  tbe  other  party  thereto  may 
offer  to  perform  at  his  pleasure  and  thereby 
compel  specific  performance.  A  construction 
of  section  3388  which  would  bring  about  this 
result  would  work  a  repeal  of  section  3386, 
and  neither  mutuality  of  remedy  nor  mu- 
tuality of  obligation  be  a  prerequisite  to  tbe 
specific  performance  of  a  contract  Tlie  of- 
fer having  been  withdrawn  by  tbe  defendant 
before  tbe  offer  of  performance  by  plain- 
tiff, tbe  latter  was  not  entitled  to  a  decree 
compelling  defendant  to  execute  tbe  contract 
and  was  left  to  his  action  at  law  for  any 
relief  to  which  he  was  entitled.  Pacific  EUec- 
trlc  Co.  T.  Campbell-Johnston  (Cal.)  94  Pac. 
623.  The  trial  court  applying  the  rule  that 
a  court  of  equity,  having  acquired  Jurisdic- 
tion of  tbe  cause,  would  grant  any  relief  to 
which  the  parties  were  entitled,  ascertained 
that  the  property  had  not  appreciated  In 
value  since  tbe  contract  was  executed,  and 
.decreed  that  tbe. restoration  to  plaintiff  of  tbs' 
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$10  clwdc  wag  all  the  relief  he  was  entitl- 
ed to. 

The  evidence  Is  sufficient  to  rsnstaln  the 
findings  against  the  attacks  made  upon  them, 
and  they  In  turn  support  the  Judgment. 

Judgment  and  order  afiElrmed. 

We  concur:    AIXEN,  P.  J.;   SHAW,  J. 

7  Cal.  App.  74S 

CONNELIi   y.    HARRON,    RICKARD    & 
McCONE.     (Civ.  432.) 

(Court  of  Appeal,  Second  District,  California. 

March  23,  1906.) 

1.  Damages  —  Expenses  Incubbed  —  Bbeach 
of  contbact. 

A  contract  for  the  manufacture  and  sale 
of  a  machine  contemplated  that  it  should  he 
manufactured  in  Ohio  and  shipped  to  Califor- 
nia, and  as  a  part  of  the  contract  the  buyer 
guaranteed  that  the  freight  rate  should  not  ex- 
ceed $1.25  per  hundred,  the  rate  for  transpor- 
tation of  Use  machinery  in  car-load  lots.  The 
machine  delivered  did  not  comply  with  the  con- 
tract. It  was  shipped  to  New  York,  and  the 
bn^er  loaded  it  with  a  car  of  his  goods  and 
shipped  it  to  California  at  the  rate  of  $1.2.5  per 
hundred.  The  huyer  paid  $35  for  freight  Held, 
that  the  buyer,  m  an  action  for  damages  for 
breach  of  contract,  was  not  entitled  to  recover 
freight  charges  on  the  theory  that  the  transpor- 
tation charges  would  have  been  $4.50  per  htin- 
dred  if  the  machine  bad  been  8hipi)ed  separately, 
but  his  recovery  was  limited  to  the  actual 
amount  paid. 

(Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  15,  Damages,  §{  92-99.] 

2.  APPEAI,— ReVEBSAI/— AMOtTNT  OF  RECOVEBT 

— Tbivial  Ebbob. 

In  an  action  for  damages  for  breach  of  con- 
tract to  manufacture  and  deliver  a  machine  in 
accordance  with  specifications,  the  failure  to 
award  the  huver  $7.85  freight  charges  paid  by 
him  on  a  machine  delivered  by  the  seller,  which 
did  not  comply  with  the  specifications,  was  with- 
in Civ.  Code,  i  3533,  declaring  that  the  law 
disregards  trifles,  and  did  not  warrant  a  reversal 
of  the  judgment 

8.  Saxes— Remedies  of  Buticb^Aotion  fob 
Bbeach  of  Contbact— Damaoes. 

In  an  action  for  breach  of  contract  to  man- 
ufacture and  deliver  a  machine  in  accordance 
with  specifications,  it  appeared  that  the  con- 
tract contemplated  that  the  machine  should  be 
manufactured  in  Ohio  and  shipped  to  California, 
and  that  the  machine  which  was  shipped  did  not 
comply  with  the  specifications.  The  buyer  offer- 
ed no  evidence  to  prove  the  price  for  which  he 
could  have  bought  a  machine  constructed  in 
accordance  with  the  specifications  in  the  market 
in  California,  but  offered  to  prove  the  price  at 
which  he  could  have  bought  a  machine  similar 
in  character  and  just  as  good.  None  of  the  wit- 
nesses pretended  to  give  the  price  at  which  a 
machine  of  the  pattern  and  make  called  for 
could  be  bought  at  any  place.  Held,  that  the 
damages  were  not  controlled  by  Civ.  Code,  8 
3354,  providing  that  in  estimating  damages  the 
value  of  property  to  the  buyer  deprived  of  its 
posses.sion  is  deemed  to  be  the  price  at  which  he 
might  have  bought  an  equivalent  in  the  market 
nearest  to  the  place  where  the  property,  ought 
to  have  been  put  into  his  possession,  pnd  the 
damages  must  be  limited  as  provided  by  section 
3308,  providing  that  the  damage  caused  by  the 
breach  of  a  seller's  agreement  to  deliver  person- 
alty the  price  of  which  has  not  been  fully  paid 
is  deemed  to  be  the  excess  of  the  value  of  the 
property  to  the  buyer  over  the  amount  which 
would  have  been  due  to  the  seller  under  the 
contract  if  it  had  been  fulfilled. 


4.  New  TBiiLi<— OBtnmDS— Sttukos  ok  Evu 

DEUCE. 

In  an  action  for  breadi  of  contract  to  man- 
ufacture and  deliver  a  machine  according  to 
specifications,  where  the  machine  delivered  did 
not  comply  with  the  specifications,  a  witness  for 
the  buyer  having  stated  that  he  conid  tell  what 
snch  machines  of  the  same  siae  were  worth,  and 
having  been  asked  to  do  so.  the  question  was 
objected  to  as  incompetent,  irrelevant,  and  im- 
material, if  the  witness  referred  to  madtines  of 
another  make.  The  objection  was  overruled ; 
the  court  stating  that  the  measure  of  damages 
was  the  market  price  at  which  an  equivalent 
could  be  purchased  in  the  market,  and  that 
that  did  not  mean  necessarily  the  same  thing. 
Held,  that  the  admLssion  of  the  testimony,  with 
the  statement  that  an  equivalent  article  was  not 
necessarily  the  same  thing,  could  not  be  con- 
strued Into  a  meaning  that  wonld  justify  the 
bu^er  in  believing  that  the  court  regarded  the 
evidence  as  other  than  one  link  in  the  chain  of 
proof,  and  be  was  not  entitled  to  a  new  trial 
on  the  ground  of  surprise  from  having  been  mis- 
led by  such  statement 

Appeal  fifom  Superior  Court,  Los  Angeles 
County ;  N.  P.  Conrey,  Judge. 

Action  by  J.  F.  Connell  against  the  Harron. 
Rickard  &  McCone  Company.  From  a  Judg- 
ment for  plaintiff  for  an  amount  lees  than 
that  claimed,  and  from  an  order  denying  a 
motion  for  a  new  trial,  he  appeals.    Affirmed. 

Earle  &  Creede,  for  appellant  Charles  T. 
Howland,  for  respondent 

SHAW,  J.  Action  for  damages  for  breach 
of  contract.  At  an  agreed  price  of  $665,  de- 
fendant sold  and  agreed  to  furnish  to  plain- 
tiff, f.  o.  b.  Los  Angeles,  Cal.,  a  piece  of  ma- 
chinery, known  and  designated  as  a  lathe  of 
Lodge  &  Shipley  pattern,  supplied  with  a  Bul- 
lock motor;  all  of  which  machinery  sbonld 
be  constructed  In  accordance  with  and  con- 
form to  certain  speclflcations  designated  in 
the  contract.  At  the  time  of  making  the  con- 
tract of  purchase,  plaintiff  paid  to  defoidant 
$25  upon  the  purchase  price  thereof.  The 
contract  contemplated  that  the  lathe  and  ma- 
chinery should  be  manufactured  In  Ohio  and 
shipped  to  Los  Angeles,  and  as  a  part  of  the 
contract  plaintiff  guaranteed  the  freight  rate 
should  not  exceed  $1.25  per  hnndred,  which 
was  the  rate  for  transportation  of  like  ma- 
chinery In  car-load  lots.  The  contract  called 
for  a  lathe  18  feet  In  length,  but  the  lathe 
shipped,  owing  to  an  error  of  defendant's, 
was  only  8  feet  in  length.  The  lathe  was 
shipped  from  Ohio  to  a  point  in  New  York, 
where  It  was  loaded  with  a  car  of  goods  of 
plaintiff's  and  shipped  through  to  Los  Angeles 
at  a  rate  of  $1.25  per  hundredweight ;  where- 
as, It  It  had  been  shipped  alone,  the  transpor- 
tation charges  would  have  been  $4.50  per  hun- 
dred on  2,800  pounds.  The  cost  of  sfalpplng 
from  Ohio  to  New  York,  where  plalntUTB 
car  was  being  loaded,  was  $7.85,  and  thla 
sum,  as  well  aS'  the  $1.25  per  hundred  on  2,- 
800  pounds,  was  paid  by  plaintiff;  bat  a» 
the  lathe  shipped  was  not  the  one  ordered  by 
plaintiff,  he,  by  separate  cause  of  acdon, 
claims  a  freight  charge  of  $1.60  pec  hundred 
thereon,  basing  sodi  claim  upon  the  fact  that 
bad  defendant  abipped  the  lathe  B^j^arately* 
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rather  tban  in  a  car-load  lot,  It  would  have 
cost  defendant  snch  sum,  and  that  he  (plain- 
tiff) did  not  guarantee  the  $1.25  freight  rate 
upon  this  lathe. 

1.  As  to  the  amount  of  $150.42,  which  plain- 
tiff claimed  to  have  pal-d  on  account  of  trans- 
portation charges,  tiie  court  found  that  he 
was  entitled  to  $^,  and  no  more.  This  find- 
ing Is  attacked  as  being  unsupported  by  the 
evidence.  According  to  appellant's  conten- 
tion, the  charge  of  $150.42  consists  of  $7.83, 
freight  from  Ohio  to  New  York,  which  he 
paid,  and  $126,  freight  from  New  York  to 
Los  Angeles,  $35  only  of  which  he  paid,  and 
$10.55  for  cartage,  none  of  which  he  paid. 
As  plaintiff  only  paid  $35  for  transportation 
of  the  lathe  from  New  York  to  Los  Angeles, 
it  Is  difficult  to  conceive  of  any  theory  upon 
which  be  could  be  entitled  to  any  amount  In 
excess  of  said  sum.  Under  the  circumstances 
of  this  case,  there  is  no  merit  In  the  conten- 
tion of  appellant  that  he  Is  entitled  to  a 
charge  based  upon  quantum  meruit.  For 
transportation  from  New  York  to  Los  Angeles 
be  paid  $35,  and  he  Is  entitled  to  nothing 
more  than  reimbursement  for  such  expendi- 
ture. As  to  the  Item  of  $16.55  on  account  of 
cartage  charges,  we  have  been  unable  to  find 
any  evidence  in  the  record  bearing  in  the  re- 
motest degree  upon  the  subject.  Plaintiff 
paid  out  the  sum  of  $7.85,  freight  charges 
from  Cincinnati  to  North  Tonawanda,  N.  Y., 
where  the  macliine  was  loaded  upon  a  car 
with  otber  freight  consigned  to  plaintiff  at 
Los  Angeles.  The  evidence  shows  that  plain- 
tiff paid  this  sum  solely  for  defendant's  bene- 
fit, and,  while  he  was  entitled  to  be  reimburs- 
ed for  the  outlay,  we  are  nevertheless  of  the 
opinion  that  the  case  Justifies  the  application 
of  the  doctrine  of  de  minimis  non  curat  lex. 
Section  8533,  Civ.  Ood& 

2.  The  court  found  that  defendant  neglect- 
ed and  failed  to  carry  out  the  terms  of  the 
contract.  In  that  It  failed  to  deliver  the  lathe 
described  in  the  contract,  and  that  by  reason 
of  such  breach  plaintiff  was  damaged  in  the 
stun  of  $25,  and  no  more.  For  the  purpose  of 
ascertaining  the  amount  of  damages  sustain- 
ed, plaintiff  introduced  evidence  which  be 
claims  tended  to  prove  the  price  at  which  he 
might  have  bought  an  equivalent  thing  In  the 
market  nearest  to  the  place  where  the  proper- 
ty ought  to  have  been  put  into  his  possession, 
as  provided  by  section  3354  of  the  Civil  Cod& 
Unless  the  evidence  fixes  the  damages  in  ac> 
cordance  with  this  rnle,  then  the  amount  of 
damages  must  be  ascertained  in  accordance 
iwlth  the  rule  prescribed  In  section  3306  of 
the  Civil  Code,  under  which  plaintiff  would 
be  entitled  to  "the  excess,  If  any,  of  the  value 
of  the  property  to  the  buyer  over  the  amount 
which  would  have  been  due  to  the  seller  un- 
der the  contract  if  it  bad  been  fulfilled."  Ap- 
plying this  latter  rule,  there  Is  no  evidence 
which  would  entitle  plaintiff  to  damages  oth- 
er than  the  $25  paid  on  account  of  the  pur- 
chase price  of  the  machine,  as  to  which  the 
court  found  la  his  favor.    The  latbe  called 


for  by  the  contract  was  described  as  being,  "a 
Lodge  &  Shipley  make  and  pattern,  to  be  and 
have  a  16-lnch  swing  and  to  be  18  feet  long, 
also  to  be  what  Is  known  and  designated  as 
the  tool  room  lathe,'  with  cabinet  l^:s,  18 
feet  in  length  as  aforesaid,  supplied  with 
what  Is  known  and  designated  as  the  Bul- 
lock motor,'  connected  directly  to  the  spindle 
of  said  lathe ;  said  motor  to  be  built  for  110 
volts  direct  current  Also  to  be  supplied  with 
compound  rests,  taper  attachments,  two  mod- 
em and  latest  pattern  chucks,  and  also  to  be 
fitted  with  all  proper  attachments,  so  that 
said  latbe  may  be  rim  and  operated  at  vary- 
ing speeds  and  with  reverse  attachment" 
While  plaintiff  offered  no  evidence  tending 
to  prove  the  price  at  which  he  could  have 
bought  a  lathe  constructed  In  accordance  with 
these  specifications  In  the  market  nearest  Los 
Angeles,  where  under  the  contract  it  should 
have  been  placed  In  his  possession,  be  did  of- 
fer evidence  tending  to  prove  the  price  at 
which  he  could  have  bought  lathes  similar  in 
character  and  "Just  as  good" ;  the  price  there- 
of varying  from  $1,000  to  $1,100,  f.  o.  b.  Los 
Angeles.  None  of  the  witnesses,  however, 
pretended  to  give  the  price  at  which  a  lathe 
of  this  particular  pattern  and  make  and  con- 
structed In  accordance  with  the  specifications 
called  for  In  the  contract  could  be  bought  at 
any  place.  The  evidence  touching  lathes  of 
other  pattern  and  specifications,  even  though 
similar  In  character  and  equally  good,  cannot 
be  held  to  be  the  equivalent  of  this  particular 
piece  of  machinery.  The  rule  is  usually  ap- 
plied to  marketable  commodities  where  the 
different  grades  of  such  articles  are  well  rec- 
ognized In  the  commercial  world.  BuUard  v. 
Stone,  67  Cal.  477,  8  Pac.  17.  In  Bateman 
Brothers  v.  Mapel  &  American  Surety  Co., 
145  Cal.  241,  78  Pac.  734,  suit  grew  out  of  a 
failure  to  deliver  terra  cotta  and  ornamental 
pressed  brick  of  a  certain  pattern,  and  the 
measure  of  damage  was  held  to  be  the  cost 
of  buying  terra  cotta  and  ornamental  press- 
ed brick  of  the  specified  quality  and  pattern. 
So,  in  the  case  at  bar  the  equivalent  of  this 
lathe  would  be  a  duplicate  thereof  construct- 
ed of  material  of  like  quality.  The  evidence 
offered  failed  to  bring  the  case  within  the 
rule  prescribed  by  section  3354  for  ascertain- 
ing the  amount  of  damages.  This  being  true, 
it  follows  that  In  ascertaining  the  amount  of 
damages  sustained  by  reason  of  the  breach  of 
the  contract  recourse  must  be  bad  to  the  rule 
prescribed  by  section  3308  of  the  Civil  Code, 
under  which  the  court  was  Justified  by  the 
evidence  in  fixing  the  damages  in  the  sum  of 
$25;  there  being  no  evidence  of  any  special 
damages. 

S.  Appellant  contends  that  he  was  misled 
by  the  rulings  of  the  court  in  admitting  tes- 
timony, and  insists  that  the  ord»  denying  his 
motion  for  a  new  trial  should  be  reversed  on 
the  ground  of  surprise.  Upon  the  trial  a  wit- 
ness for  plaintiff  stated  (with  reference  to 
18-foot  lathes),  "I  could  tell  you  what  the 
lathes  would  be  worth  to-day  of  that  partiai- 
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lar  size,". and  to  the  question,  *7ou  'may  do 
so,  then,"  an  objection  was  interposed  upon 
the  ground  tliat  it  was  "incompetent.  Irrele- 
vant, and  immaterial,  if  the  witness  refers  to 
the  American  Tool  Company  lathe  and  not 
the  Lodge  &  Shipley  lathe."  "The  Court: 
The  measure  of  damages  Is  the  price  at  which 
an  equivalent  could  be  purchased  in  the  mar- 
ket. I  am  not  holding  that  that  means  nec- 
essarily the  same  thing.  Objection  overrul- 
ed." The  witness  then  answered:  "About 
$760  for  a  lathe  16-inch  swing  and  18-foot 
bed,  without  a  motor.  The  motor  would  cost 
extra."  The  question  at  issue  was  the  price 
of  an  equivalent  article.  The  size  of  the  ma- 
chine was  an  Important  factor  in  determin- 
ing that  question.  Evidence  of  the  price  of 
an  18-foot  lathe,  followed  by  evidence  that 
this  lathe  compiled  In  other  respects  with  the 
lathe  described  in  the  contract,  would  have 
tended  to  prove  an  equivalent  article.  Stand- 
ing alone,  however,  It  wholly  failed  of  its 
purpose.  Admitting  this  testimony,  with  the 
statement  that  an  equivalent  article  was  not 
necessarily  the  same  thing,  cannot  be  con- 
strued into  a  meaning  that  would  Justify  ap- 
pellant m  believing  that  the  court  regarded 
the  evidence  as  other  than  one  link  in  the 
chain  of  proof.  Standing  alone.  It  did  not 
even  tend  in  the  remotest  degree  to  prove  an 
equivalent  article.  The  facts  of  this  case 
do  not  bring  it  within  the  rule  laid  down  in 
the  authorities  cited  by  appellant. 

The  Judgment  and  order  appealed  from  are 
affirmed. 

We  concur:    ALLEN,  P.  J. ;  TAGGART,  J. 


STATE  V.  PRESTON  et  al.     (No.  3,73.3.) 
(Supreme  Court  of  Nevada.    May  23,  1908.) 

1.  Obiminal  Law— Appeai— Notice — Suffi- 
ciency. 

Under  Cr.  Prac.  Act,  8  474  (Comp.  Laws,  { 
4439),  requiring  a  criminal  appeal  to  be  taken  by 
a  written  notice  that  appellant  "appeals,"  a  no- 
tice that  it  is  his  "intention"  to  appeal  is  defect- 
ive. 

2.  Same— Necessity  fob  Sufficient  Notice. 

Under  Cr.  Prac.  Act,  §8  474,  475  (Comp. 
Laws,  88  4439,  4440),  requiring  a  criminal  ap- 
peal to  be  taken  by  service  of  a  written  notice  on 
the  clerk  of  the  trial  court,  that  appellant  &p- 
peals,  with  similar  notice  to  the  district  attorney, 
when  defendant  appeals,  filing  and  service  of  a 
proper  notice,  are  essential  to  confer  jurisdiction 
on  the  Supreme  Court. 
S.  Same— Sufficiency  of  Notice. 

A  notice  that  two  persons  convicted  of  mur- 
der and  manslaughter  respectively  intend  to  ap- 
peal from  "the  judgment  of  the  district  court 
herein"  is  fatally  defective  as  insufficiently  iden- 
tifying the  Judgment  or  judgments  from  which 
appeal  was  intended  to  be  taken,  and  for  failing 
to  show  that  each  appealed  from  the  Judgment 
against  him. 
4.  Same. 

Substantial  compliance  with  statutes  regu- 
lating criminal  appeals  is  essential  to  the  Su- 
preme Court's  jurisdiction  of  an  appeal. 

Appeal   from  District   CTourt,   Esmeralda 
County, 


M.  R.  Preston  and  Joseph  Smith  were  con- 
victed of  crime,  and  they  appeal.  The  state 
moves  to  dismiss  the  appeal.  Appeal  dis- 
missed. 

O.  N.  Hilton,  Frank  J.  Hangn,  and  P.  M. 
Bowler,  3r.,  for  appellants.  R.  C.  Stoddard, 
Atty.  Gen.,  for  the  State. 

PER  CURIAM.  Appellants  were  Jointly 
tried  in  the  First  Judicial  district  court  of 
Nevada  in  and  for  Esmeralda  county  upon 
an  indictment  charging  them  with  the  crime 
of  murder  for  the  killing  of  John  Silva,  a 
restaurant  keeper  of  Goldfleld,  on  the  10th 
day  of  March,  1907.  Verdicts  of  murder  In 
the  second  degree  against  M.  R.  Preston  and 
of  voluntary  manslaughter  against  Joseph 
Smith  were  returned  by  the  Jury,  and  they 
were  sentenced,  respectively,  to  25  and  lO 
years'  Imprisonment  in  the  Nevada  state  pen- 
itentiary by  the  district  Judge  of  said  court. 
A  motion  for  a  new  trial  Interposed  by  de- 
fendants was  overruled  by  said  district  Judge, 
and  appellants  now  invoke  the  aid  of  this 
court  to  reverse  the  mandate  of  the  lower 
court. 

The  respondent  moves  to  dismiss  the  pro- 
ceedings Instituted  by  appellants  upon  the 
ground  generally  that  this  court  has  no  Ju- 
risdiction to  determine  the  questions  in  con- 
troversy because  the  proceedings  of  appel- 
lants on  appeal  have  not  been  perfected  in 
accordance  with  law  or  at  all  and  are  fa- 
tally defective,  upon  the  following  grounds 
more  speclflcally,  to  wit:  (1)  That  there  was 
no  service  on  the  clerk  or  the  district  attor- 
ney of  the  allied  notice  of  appeal.  (2)  That 
the  alleged  notice  of  appeal  is  insufficient 
to  confer  Jurisdiction  upon  the  Supreme 
Court  herein.  (3)  That  no  record  on  appeal 
in  the  form  and  as  required  by  law  has  ever 
been  filed  in  the  Supreme  Court.  (4)  That 
the  said  alleged  volume  or  transcript  of  evi- 
dence should  be  stricken  from  the  files  of 
the  Supreme  Court,  for  the  reason  that  the 
same  is  no  part  of  the  record  on  appeal  re- 
quired or  provided  by  law.  The  following 
sections  of  the  criminal  practice  act  of  Ne- 
vada treating  of  the  manner  of  perfecting 
appeals  in  criminal  cases  to  the  Supreme 
Court  of  this  state  provide  as  follows:  "Sec. 
473.  An  appeal  must  be  taken  within  three 
months  after  the  Judgment  is  rendered." 
Section  4438,  Comp.  Laws.  "Sec.  474.  An 
appeal  must  be  taken  by  the  service  of  a 
notice  iu  writing  on  the  clerk  of  the  court 
in  which  the  action  was  tried,  stating  that 
the  appellant  appeals  from  the  judgment" 
Section  4439,  Comp.  Laws.  "Sec.  475.  If  the 
appeal  be  taken  by  the  defendant,  a  shoillar 
notice  must  be  served  on  the  district  attor- 
ney." Section  4440,  Comp.  Laws.  The  tol- 
lowlng  is  a  copy  of  the  only  instrument  filed 
in  the  present  case,  which  defendants  main- 
tain is  the  notice  of  appeal  on  which  they 
base  their  appellate  proceedings,  after  en- 
titling  court   and .  cause:     "To   E.    Hardy, 
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Clerk  of  the  District  Court,  ainfl  A..  H.  Swal- 
low, District  Attorney.  You,  and  each  of 
you,  are  hereby  noOfled  that  It  Is  the  in- 
tention of  the  defendants  In  the  above-en- 
titled cause  of  action  to  appeal  from  the 
judgment  of  the  district  court  herein  to  the 
Supreme  Court  of  the  state  of  Nevada,  and 
that  we  tender,  together  with  this  notice,  to 
yon,  E.  Hardy,  clerk  of  the  district  court, 
the  original  copy  of  the  bill  of  exceptions 
herein,  and  to  you,  A.  H.  Swallow,  district 
attorney,  a  true  copy  of  the  bill  of  excep- 
tions herein,  and  we  hereby  notify  you  both 
that  we  will  ask  the  judge  of  the  district 
court  on  Monday,  June  10th,  1907,  at  the  in- 
coming of  court  on  said  day,  to  allow  and 
settle  said  bill  of  exceptions.  P.  M.  Bowler 
and  Frank  J.  Hangs,  Attorneys  for  Defend- 
ants." It  will  be  observed  from  reading  the 
said  instrument  that  the  defendants  notify 
the  clerk  and  district  attorney  "that  it  is  the 
-intention  of  the  defendants  in  the  above-en- 
titled cause  of  action  to  appeal."  They  do 
not  state  that  they  appeal  from  the  judg- 
ments rendered  against  them.  Neither  do 
they  state  that  they  do  appeal.  Their  notice, 
literally  construed.  Is  a  mere  notification  to 
the  clerk  and  district  attorney  that  they  in- 
tend to  appeal,  which  is  a  totally  different 
matter  from  appealing  as  required  by  the 
statute  in  order  to  start  the  appellate  ma- 
chinery in  motion.  Their  intention  to  appeal 
may  or  may  not  be  abandoned.  The  intent 
to  do  and  the  doing  of  an  act  are  distinct  and 
separate  matters.  The  Supreme  Court  of 
this  state  has  heretofore  held  that  a  notice 
similar  to  the  above  Is  faulty.  Simpson  t. 
Ogg,  18  Nev.  29,  1  Pac.  827.  In  the  latter 
case  this  court.  In  speaking  of  the  notice, 
said:  "It  is  stated  in  the  notice  that  the  de- 
fendants 'wilK  appeal,  when  it  ought  to  state 
that  they  'do'  appeal."  It  is,  however,  un- 
necessary to  determine  whether  the  notice  Is, 
.for  this  reason,  so  irregular  as  to  constitute 
a  fatal  defect,  for  in  other  respects  it  is 
clearly  insufficient.  It  would  appear  that  it 
was  the  Intention  of  the  attorneys  for  de- 
fendants, through  said  alleged  notice  of  ap- 
peal, to  give  notice  to  the  clerk  and  district 
attorney  of  a  certain  date  and  place  at  which 
they  would  ask  the  judge  of  the  district 
conrt  to  allow  and  settle  their  bill  of  excep- 
tions, and  thereafter  a  proper  notice  of  appeal 
-would  be  expected  to  be  filed  by  said  attor- 
neys in  behalf  of  the  defendants.  No  fur- 
ther notice  of  appeal,  however,  was  evtf  filed 
or  served  on  the  clerk  or  district  attorney. 
The  above-qnoted  instmmait  was  served  on 
the  district  attorney  two  days  before  it  was 
filed  and  served  oa  the  county  clerk,  and  no 
other  notice  was  ever  served  on  the  district 
attorney.  This  court  has  held  in  a  number 
of  appeals  In  dvU  cases  that  the  notice  ot 
appeal  must  be  filed  before  served  upon  op- 
-posing  counsel,  or  the  appeal  -will  be  fatally 
defective.  Dyon  County  v.  Washoe  County, 
8  Nev.  177;  Johnson  v.  Badger  Co.,  12  Nev. 
261;  Beese  Co.  t.  Bye  Patch  Co.,  15  Nev.  841; 


Spafford  v.  White  River  V.  Co.,  24  Nev.  184, 
51  Pac.  115.  The  language  of  the  statute 
regulating  appeals  in  criminal  cases  Is  some- 
what different  from  that  in  civil  cases;  and, 
while  It  would  unquestionably  be  the  better 
practice  in  criminal  appeals  to  file  the  notice 
before  serving,  it  is  unnecessary  now  to  de- 
termine whether  a  failure  so  to  do  would  be 
fatally  defective.  As  the  filing  and  service 
of  a  proper  notice  of  appeal  on  the  county 
clerk  and  district  attorney  as  required  by 
law  are  essential  to  perfect  an  appeal,  it  fol- 
lows that  a  failure  to  so  file  and  serve  such 
a  notice  fails  to  clothe  this  court  with  ju- 
risdiction. Territory  v.  Hanna,  5  Mont.  246, 
5  Pac.  250;  Courtright  v.  Berklns,  2  Mont 
404;  Redhead  v.  Baker,  80  Iowa,  162,  45  N. 
W.  733;  State  v.  Clossner,  84  Iowa,  402,  51 
N.  W.  16;  Anderson  v.  Halthusen,  30  Utah, 
31,  83  Pac.  560;  People  v.  Colon,  119  Cal.  668, 
51  Pac.  1082;  People  v.  Phillips,  45  Cal.  44; 
People  V.  Bell,  70  Cal.  33, 11  Pac.  327;  People 
v.  Clark,  49  Cal.  455;  Morris  v.  Brewster,  60 
Wis.  220,  19  N.  W.  50;  State  v.  Glbbs,  10 
Mont  210,  25  Pac.  289,  10  L.  R.  A.  749;  2 
Encyc.  Plead.  &  Prac.  210. 

A  further  observation  of  the  alleged  no- 
tice of  appeal  reveals  that  it  Is  fatally  de- 
fective for  uncertainty.  In  view  of  the  fact 
that  it  does  not  sufilciently  describe  or  iden- 
tify the  judgment  or  judgments  from  which 
It  Is  Intended  to  appeal,  and  that  it  fails  to 
state  the  date  of  the  rendition  or  entry  of 
the  judgment  or  otherwise  sufficiently  or  at 
all  describe  the  said  judgments  or  either  of 
them.  The  alleged  notice  of  appeal  states: 
"That  It  is  the  intention  of  the  defendants  In 
the  above-entitled  cause  of  action  to  appeal 
from  the  judgment  of  the  district  court  here- 
in to  the  Supreme  Conrt  of  the  state  of  Ne- 
vada." The  record  in  the  present  case  dis- 
closes that  there  were  two  separate  verdicts 
and  judgments  rendered,  one  against  the  de- 
fendant Smith  for  voluntary  manslaughter, 
for  which  he  was  ordered  confined  In  the 
penitentiary  for  the  period  of  10  years,  and 
another  verdict  of  the  jury  and  judgment  of 
the  court  thereon  against  the  defendant  Pres- 
ton for  murder  In  the  second  degree,  for 
which  he  was  sentenced  to  25  years'  impris- 
onment Can  It  be  said  in  this  case  from 
which  judgment  the  alleged  appeal  was  in- 
tended to  have  been  taken?  Could  it  be  said 
by  this  court  or  any  one  else  that  the  judg- 
ment to  be  appealed  from  was  the  judgment 
rendered  against  Smith  or  against  Preston, 
or  definitely  could  it  be  stated  that  the  ap- 
peal was  to  have  been  taken  from  both  judg- 
ments when  the  alleged  notice  of  appeal 
states  but  one  judgment?-  We  think  not 
Preston  had  not  an  appealable  interest  tn 
the  judgment  against  Smith,  nor  Smith  in 
that  against  Preston.  It  was  essential  that 
the  notice  state  that  each  appealed  from  the 
judgment  against  himself.  The  judgment  or 
order  appealed  from  should  be  sufficiently 
described  in  the  notice  of  appeal  so  as  to 
leave  no  doubt  as  to  Its  Ideotltyt    If  It  falls 
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to  do  80,  It  Is  fatally  defective.  2  Cye.  8C6; 
Cbristian  v.  Evans,  5  Or.  253 ;  Oliver  t.  Har- 
vey, 5  Or.  361;  Luse  v.  Lnse,  9  Or.  149; 
State  V.  Olbbe,  10  Mont.  210,  25  Pac.  289,  10 
L.  R.  A.  749;  Schnabel  v.  Thomas,  92  Mo. 
App.  180;  State  v.  Hammond,  92  Mo.  App. 
231;  Thomas  v.  Missouri,  89  Mo.  App.  12; 
Fairall  on  Crim.  Proced.  p.  462;  People  v. 
Center,  61  Cal.  194;  2  Encyc.  PI.  &  Prac. 
217 ;  Ollnger  v.  Llddle,  55  Wis.  621,  13  N.  W. 
703 ;  Meley  v.  Boulon,  104  Cal.  202,  37  Pac. 
931. 

There  are  many  other  Irregularities  and 
defects  in  the  proceedings  of  defendants  at- 
tempting to  perfect  this  appeal,  but  In  view 
of  the  fatality  of  the  notice  of  appeal,  which 
is  essential  to  confer  Jurisdiction  on  this 
court,  it  is  unnecessary  to  comment  on  them. 
The  opinions  are  numerous  in  holding  that, 
unless  a  court  has  jurisdiction  to  consider 
questions  In  controversy  it  cannot  do  so. 
Marx  V.  Lewis,  24  Nev.  306,  53  Pac.  600.  In 
the  present  proceedings  the  motion  to  dismiss 
herein  is  Interposed  and  vigorously  urged  by 
respondent.  The  Supreme  Court  of  this  state, 
to  be  clothed  with  Jurisdiction  to  adjudicate 
whatever  questions  are  properly  raised  by  an 
appeal  from  an  inferior  court,  must  be  con- 
nected with  the  proceedings  had  in  the  lower 
court  substantially  in  the  manner  required 
by  the  statutes  regulating  appeals;  other- 
wise this  court  acquires  no  Jurisdiction.  If 
any  of  these  essential  links  required  by  man- 
datory statutes  and  necessary  to  give  this 
court  Jurisdiction  are  lacliing,  the  attempted 
appeal  confers  no  Jurisdiction  on  this  court, 
and  the  proceedings  must  be  dismissed.  This 
court  in  the  case  of  Burbank  v.  Rivers,  20 
Nev.  88,  16  Pac.  432,  said :  "The  method  of 
taking  appeals  and  the  questions  to  be  con- 
sidered thereunder  by  the  apiiellate  court 
are  matters  of  purely  statutory  regulation." 

Klrman  v.  Johnson,  29  Nev. ,  93  Pac.  502 ; 

Burbank  v.  Rivers,  20  Nev.  81,  16  Pac.  430; 
Gaudette  v.  Gllssan,  11  Nev.  184 ;  2  Cyc.  868, 
and  authorities  there  clfed;  2  Encyc.  PI.  & 
Prac.  213.  No  legal  notice  of  appeal  in  this 
case  having  been  filed  and  served  in  this 
proceeding,  this  court  Is  without  Jurisdiction 
to  consider  the  questions  attempted  to  be 
raised. 

As  was  said  in  the  case  of  Marx  v.  Lewis, 
24  Nev.  306,  53  Pac.  600,  quoting  with  ap- 
proval the  language  of  this  court  in  Sherman 
V.  Shaw,  9  Nev.  152:  "It  is  as  unsatisfactory 
to  the  court,  as  it  Is  to  counsel,  to  have  cases 
disposed  of  upon  mere  questions  of  practice, 
but  it  must  be  remembered  that  the  rules  of 
practice  are  as  obligatory  upon  us  as  upon 
the  parties  to  a  suit,  and.  if  attorneys  desire 
to  have  their  cases  examined  upon  the  merits, 
they  must  comply  with  the  plain  provisions 
of  the  statute  and  the  rules  of  practice  es- 
tablished by  the  court"  So,  in  the  present 
case,  it  is  with  reluctance,  especially  in  view 
of  the  vast  amount  of  labor  expended  in  the 
preparation  of  the  briefs  and  arguments  pre- 
sented upon  the  merits  of  this  case,  that  we 


dismiss  proceedings  brought  to  this  court  otb- 
erwlse  than  on  the  merits,  but  in  the  present 
case,  being  without  Jorisdictlon,  we  have  no 
alternative. 
The  proceedings  are  dismissed. 


BUTLER  V.  HANDS  et  al. 
(Supreme  Court  of  Colorado.     May  4,  190S.) 

1.  JUBT— CUAtLENOES— NATWEB   AND   RiOHT — 

Pebemptobt  Challenges. 

A  peremptory  challenge  is  not  permitted  at 
common  law,  and  the  right  exists,  if  at  ail.  by 
statute,  but  it  is  a  valuable  right,  and  unless 
the  statute  regulating  peremptory  challenges  ex- 
cludes its  application  to  a  special  jury  it  should 
be  held  to  exist. 

2.  Same — Special  Jukies— Right  to  Chai.- 

UENOE~-~StaTT7TE8 

Mills'  Ann.  St.  '|  1093,  provides  that  in  the 
county  court  either  party  may  liave  a  jury 
summoned  upon  advancing  fees,  etc.,  such  jury 
to  consist  of  not  less  than  3  or  more  than  12, 
as  the  party  demanding  may  direct,  but  either 
party  may  have  it  increased  to  12  upon  advan- 
cing additional  fees.  Mills'  Ann.  Code,  c.  13.  { 
181,  provides  that  either  party  may  challenge 
jurors,  and  that  each  shall  be  entitled  to  four 
peremptory  challenges.  Section  185,  providing 
the  mode  of  challenging,  requires  that  after  all 
challenges  for  cause  there  shall  remain  on  the 
panel  8  jurors  more  than  the  number  who  are 
to  compose  the  jury.  The  regular  panel  not  be- 
ing in  attendance  upon  the  county  court,  one 
of  the  parties  advanced  the  requisite  fees  and 
demanded  a  jury  of  6,  under  section  10!>3,  and 
after  plaintiff  had  waived  peremptory  challenges 
defendant  entered  a  peremptory  clialienge  to  a 
juror,  which  the  court  overruled,  on  the  ground 
that  peremptory  challenges  were  not  proper. 
Held  that,  while  some  of  the  sections  of  chapter 
13  applied  only  to  regular  panels,  as  section  179, 
which  had  no  api>lication  to  a  special  jury,  it 
did  not  limit  the  right  of  challenge  or  repeal  the 
law  granting  peremptory  challenges,  and  that 
section  181  applied  to  special  jurors  drawn  un- 
der section  1093,  and  a  snflScient  number  of  ju- 
rors should  be  drawn  so  tliat  the  number  requir- 
ed by  section  185  should  remain  after  challenge 
for  cause. 
Gabbert  and  Maxwell,  JJ.,  dissenting. 

En  Banc.  Appeal  from  La  Plata  County 
Court ;   Chas.  A.  Pike,  Judge. 

Action  by  William  Hands  and  another 
against  H.  S.  Butler.  Judgment  for  plain- 
tiffs.   Defendant  appeals.     Reversed. 

O.  S.  Oalbreath,  for  appellant  Melville 
&  Clements,  for  appellees. 

STEELE,  C  J.  There  is  but  one  question 
raised  by  the  brief  of  counsel  for  the  appel- 
lant and  that  relates  to  the  alleged  error  of 
the  court  in  refusing  to  permit  the  exercise 
of  a  peremptory  challenge.  The  regular  pan- 
el of  jurors  not  being  in  attendance  upon  the 
county  court,  one  of  the  parties  advanced  the 
fees  and  demanded  a  Jury  of  6,  as  provided 
by  section  1003,  Mills'  Ann.  St  After  the 
Jurors  were  passed  for  cause  and  the  plain- 
tiff had  waived  peremptory  challenges  the 
defendant  challenged  one  of  the  Jurors,  and 
the  court  overruled  the  challenge.  The  sec- 
tion under  which  the  Jury  was  summoned 
makes  no  provision  for  challenges,  and  it  is 
contended    tbat,    tltece   being   no   provision 
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made  for  sucb,  the  right  to  challenge  does 
not  exist  when  a  Jury  la  summoned  under 
this  section.  A  peremptory  challenge  Is  not 
granted  by  the  common  law,  and  tue  right 
exists,  If  at  all,  by  virtue  of  a  statute.  The 
section  of  the  statute  has  been  upheld  by 
the  court  of  appeals  In  Pitkin  County  v. 
First  National  Bank,  6  Colo.  App.  423,  40 
Pac.  8&4,  and  It  Is  there  held  that  the  sec- 
tion applies  when  for  any  reason  Jurors  of 
the  regular  panel  are  not  In  attendance.  The 
section  provides  the  manner  In  which  a  Jury 
in  the  county  court  shall  be  summoned,  but 
does  not  prescribe  the  mode  of  impaneling 
such  Jury;  and  we  must  determine  whether 
the  Code  of  Civil  Procedure,  which  does  pro- 
vide for  impaneling  Jurors  In  all  courts  of 
record,  doe<!  or  does  not  apply  to  the  special 
Jury  snmnio'.ip<l  under  the  section  mentioned. 
Counsel  for  the  appellee  contends  that  chap- 
ter 13,  Mills'  Ann.  Code,  was  Intended  to 
apply  to  the  regular  panel,  and  not  to  a 
special  Jury  summoned  under  section  1003 
mentioned.  That  some  of  the  sections  of  the 
chapter  do  not  apply  Is  evident.  That  por- 
tion of  section  170  which  provides  that  the 
Jurors  shall  be  drawn  by  chance  from  the 
whole  number  of  Jurors  in  attendance  of 
course  cannot  apply  to  a  siiecial  Jury.  The 
purpose  of  the  section  is  to  secure  to  each 
party  an  impartial  Jury,  and  to  prevent  the 
officer  whose  duty  it  is  to  call  the  names 
from  mnkinK  a  selection,  but  where  a  special 
Jury  is  summoned  the  officer  calls  the  names 
of  all  the  jurors  summoned.  This  section 
was  not  designed  as  a  limitation  upon  the 
right  of  challenge,  and  It  does  not  repeal  the 
former  law  which  granted  peremptory  chal- 
lenges. But  section  181  of  the  Code  we  think 
does  control  the  procedure,  and  by  that  sec- 
tion it  Is  provided  that  each  putts  shall  be 
entitled  to  four  peremptory  challenges.  This 
section  appears  in  the  Code  of  1877  (section 
Ittl)  and  was  Intended  to  and  did  supersede 
the  statute  authorizing  peremptory  challeng- 
es in  civil  cases. 

Counsel  says  that  If  peremptory  challenges 
had  been  allowed  and  e.\.ercised,  as  but  6 
Jurors  were  summoned,  the  Jurors  would  all 
have  been  exousi>d  and  no  way  left  to  fill 
the  panel.  This  condition  would  result  If 
challenges  for  cause  had  been  sustained,  and 
counsel  docs  not  contend  that  the  right  of 
challenge  for  cause  does  not  exist  where  a 
special  Jury  Is  summoned  under  the  section. 
The  right  to  peremptory  challenge  is  a  val- 
uable right,  and  unless  the  Code  regulating 
the  manner  of  challenges  is  such  that  the 
right  camiot  be  exercised  we  must  hold  that 
the  right  exists,  as  declared  in  the  section  of 
the  Code  we  have  quoted.  Section  18.J  of 
the  Code,  which  provides  the  mode  of  clial- 
lenging,  requires  that  after  the  challenges 
for  cause  have  been  completed  there  shall 
remain  on  the  panel  8  Jurors  more  than  the 
number  who  are  to  compose  the  Jury.  This 
re<julres  that  when  the  jury  Is  to  be  com- 
posed of  G  there  shall  be  14  Jurors  in  the 


box  until  the  peremptory  challenges  are  ex- 
hausted. This  method  of  challenging  Is  very 
different  from  that  provided  by  the  Code  of 
1877.  The  act  for  the  Code  and  section  1093 
of  the  statutes  were  passed  at  the  same  ses- 
sion, and  the  two  acts  were  entirely  harmoni- 
ous, and  provided  a  less  complicated  meth- 
od of  challenging  when  special  Jurors  were 
summoned;  and,  although  the  Code  now  in 
force  deprives  litigants  of  some  of  the  ad- 
vantages Intended  to  be  conferred  by  the  sec- 
tion providing  for  special  Juries,  section 
1093  and  the  Code  are  not  so  inharmonious 
that  they  may  not  both  stand  as  the  law  reg- 
ulating the  summoning  and  impaneling  of 
special  Juries.  The  statute  does  not  limit 
tlie  numlier  of  Jurors  to  be  summoned,  and 
the  county  Judge  may  order  such  number 
summoned  as  in  his  discretion  will  be  re- 
quired, and  the  seeming  difflcnlty  of  apply- 
ing the  statute  may  be  overcome  by  the  mak- 
ing of  proper  rules  concerning  the  summcm- 
ing  of  special  Juries. 

For  the  reasons  given,  the  Judgment  will 
be  reversed. 

GABBBRT  and  MAXWELL,  JJ..  dissent 


CURTIS  V.  HAMMOND. 
(Supreme  Court  of  Colorado.    May  4,  1908.) 

JcDOMENT— Res  .Tudicata— Splitting  Cause 
OF  Action — "Demand  Existing  at  Time 
OF  Commencing  Suit." 

Rent  is  not  due  until  it  is  earned,  and  can- 
not be  recovered  before  it  is  due  by  the  terms 
of  the  lease :  and  hence,  where  a  lease  for  one 
year  provided  that  the  rent  should  be  payable 
monthly,  and  suit  was  brought  in  a  justice  court 
before  the  erfd  of  the  term  for  the  installments 
of  rent  then  due  under  the  lease,  the  installaipnts 
subsequently  to  become  due  were  not  a  demand 
existing  at  the  time  of  commencing  that  suit 
within  2  Mills'  Ann.  St.  5  2CA4,  providing  that 
In  suits  commenced  in  justice  court  each  party 
sliail  bring  forward  all  his  demands  existing  at 
the  time  of  commencing  the  suit  which  are  of 
such  a  nature  as  to  be  consolidated  into  one  ac- 
tion or  defense,  and  on  failing  to  do  so  he  shall 
be  barred  from  suing  for  the  demand  not  so 
consolidated. 

[Kd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  30,  Judgment,  g  1111.] 

Error  to  Delta  County  Court;  Milton  R. 
Welch,  Judge. 

Action  by  Weldon  Hammond  Individually 
and  as  executor  of  C.  M.  Hammond  against 
Fred  D.  Curtis.  From  a  Judgment  of  a  Jus- 
tice court  for  plaintiff  there  was  an  appeal 
to  the  county  court,  where  there  was  a  Judg- 
ment for  plaintiff,  and  defendant  brings  er- 
ror.   Affirmed. 

Stephan  &  Vincent,  for  plaintiff  In  error. 
Porter  Plumb,  for  defendant  In  error. 

GODDARD,  J.  This  Is  an  action  original- 
ly brought  before  a  justice  of  the  pence  to 
recover  certain  installments  of  rent  under 
and  In  pursuance  of  the  term.s  of  a  certain 
lease.  From  a  Judgment  rendered  in  favor 
of  the  defendant  In  error  for  the  sum  of 
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$13.86  an  appeal  was  taken  to  the  county 
court  of  Delta  county.  Upon  a  trial  to  the 
court  a  judgment  was  rendered  in  favor  of 
defendant  in  error  for  the  sum  of  $179.83 
and  costs.  To  this  Judgment  plaintiff  In  er- 
ror, defendant  below,  prosecutes  this  writ  of 
error. 

The  facts  as  found  by  the  trial  court  are, 
in  brief,  as  follows :  On  October  10,  1903,  the 
defendant  in  error  executed  a  lease  to  Fred 
Hammond,  Charles  Scales,  and  James  Thom- 
ason  for  a  certain  building  in  Paonia  for  a 
term  of  one  year  at  a  rental  of  $32  per  month, 
payable  in  adyauce  on  or  before  the  10th  day 
of  each  month.  In  the  fore  part  of  Novem- 
ber, 1903,  the  plaintiff  in  error  purchased  the 
business  and  fixtures  then  in  the  building 
from  the  lessees,  and  took  possession  and 
continued  to  carry  on  the  same  business  In 
the  leased  premises.  Some  time  afterwards 
he  agreed  with  the  lessees  to  take  the  lease 
off  their  hands,  which  fact  was  communicated 
to  the  defendant  in  error  and  concurred  in 
by  him.  Plaintiff  In  error  paid  the  rent  iu 
accordance  with  the  terms  of  the  lease  until 
the  10th  day  of  February,  1904,  at  which 
time  he  vacated  the  building  and  refused  to 
pay  further  rent.  Defendant  in  error  re- 
fused to  accept  the  surrender  of  the  lease. 
The  defendant  in  error  brought  suit  before 
a  Justice  of  the  peace  to  recover  the  month's 
rent  due  February  10, 1904,  and  ending  March 
10,  1904,  and  recovered  Judgment  for  the  sum 
of  $32.  This  Judgment  has  been  duly  paid 
and  satisfied.  On  the  3d  day  of  September, 
1904,  he  commenced  this  present  action  to 
recover  rent  for  the  months  of  April,  May, 
June,  July,  and  August.  Plaintiff  in  error 
moved,  before  the  Justice  of  the  peace,  to  dis- 
miss the  cause  upon  the  ground  that  this  ac- 
tion was  barred  under  section  2644,  2  Mills' 
Ann.  St.,  which  enacts:  "In  all  suits  which 
shall  be  commenced  before  a  Justice  of  the 
peace,  each  party  shall  bring  forward  all  his 
or  her  demands  against  the  other,  existing 
at  the  time  of  commencing  the  suit,  which  are 
of  such  a  nature  as  to  be  consolidated  Into 
one  action  or  defense,  and  on  refusing  or 
neglecting  to  do  the  same,  shall  forever  be 
debarred  from  the  privilege  of  suing  for  any 
debt  or  demand."  This  motion  was  renewed 
In  the  county  court  and  overruled,  to  which 
plaintiff  in  error  excepted. 

The  only  question  presented  by  the  record, 
therefore,  is  whether  by  the  provisions  of  this 
statute  the  defendant  in  error  was  barred 
from  prosecuting  this  present  action  for  sub- 
sequently accruing  rent,  having  brought  his 
action  only  for  the  installment  of  rent  then 
due;  In  other  words,  whether  the  present 
action  Is  for  demands  existing  at  the  time  of 
the  commencement  of  the  former  suit  The 
case  of  Carson  v.  Arvantes,  10  Colo.  App. 
382-387,  50  Pac.  1080,  1082,  Is  relied  on  by 
counsel  for  plaintiff  in  error  in  support  of 
their  contention  that  at  the  time  the  defend- 
ant in  error  brought  the  former  action  he 
could  have  recovered  for  the  rent  for  the  en- 


tire term.  In  that  case  It  is  said:  "The 
landlord  of  course  has  his  election  between 
one  of  two  remedies.  He  may  leave  the  prem- 
ises vacant,  sue  for  the  rent  for  the  balance 
of  the  term.  •  •  •  If  he  chooses  he  may 
Ukewlse  terminate  the  contract  and  enter  a 
claim  for  rent  up  to  the  date  of  the  abandon- 
ment and  the  acceptance  of  possession."  We 
do  not  think  this  language  Justifies  the  claim 
of  plaintiff  in  error  that  an  action  for  non- 
accrued  rent  can  be  maintained,  but  that  it 
was  intended  to  express  the  well-settled  rule 
that  the  rent  for  the  balance  of  the  term  may 
be  sued  for  and  recovered  wlien  and  only 
when  it  becomes  due  under  the  terms  of  the 
lease.  It  is  too  well  settled  to  admit  of  con- 
troversy that  rent  Is  not  due  until  it  is  earn- 
ed, and  that  an  action  cannot  be  maintained 
to  recover  rent  l)efore  It  is  due  by  the  terms 
of  the  lease.  "Tills  role  that  rent  is  not  due 
and  payable  until  the  aid  of  the  term,  in  the 
absence  of  agreement  to  the  contrary,  is  well 
established,  resting  on  the  principle  that  rent 
is  not  due  till  It  is  earned."  Jones  on  Liand- 
lord  and  Tenant,  {  661;  Stanley  v.  Turner, 
63  Vt  315,  35  Atl.  321 ;  Ordway  v.  Reming- 
ton, 12  R.  I.  319,  34  Am.  Rep.  646;  Indian- 
apolis, Decatur,  etc.,  Ry.  Co.  v.  First  Nat. 
Bank.  134  Ind.  127.  33  N.  E.  6T9;  Tlgnor  v. 
Bradley,  32  Ark.  781 ;  Castleman  v.  Du  Yal. 
89  Md.  657,  43  Atl.  821.  So  It  is  apparent 
that  the  rent  sued  for  in  the  present  action 
was  not  a  demand  existing  at  the  time  of 
the  commencement  of  the  prior  suit,  and 
could  not,  under  the  conditions  of  this  lease, 
have  been  recovered  at  that  time. 

The  liability  of  the  plaintiff  in  error  to 
pay  rent  as  provided  In  the  lease,  notwith- 
standing his  abdication  of  the  premises,  was 
adjudicated  in  the  prior  action,  and  Is  not 
open  for  consideration  in  this  case.  The  rent 
sought  to  be  recovered  in  the  present  action, 
not  being  due  at  the  time  of  the  commence- 
ment of  the  prior  suit,  did  not  constitute  an 
existing  demand,  and  the  defendant  in  error 
is  not  debarred  from  the  privilege  of  sotng 
therefor  by  the  provisions  of  the  foregoing 
statute. 

The  court  below  did  not  err  in  overruling 
the  motion  to  dismiss  or  in  rendering  the 
Judgment  complained  of. 

The  Judgment  is  therefore  affirmed. 

Affirmed. 

STEELE,  C  J.,  and  BAILEY,  J.,  concur. 


JANSSEN  et  al.  v.  DUNCAN. 

(Supreme   Court  of  Colorado.     May  4,   1908.) 

1.  Replevin— R.EPLEVIN  Bond— Liabiuty  of 
Sureties— Denial — Estoppel. 

Where  the  value  of  the  projierty  in  a  re- 
plevin ia  a  court  of  limited  jurisdiction  is  al- 
leged by  plaintiff  to  be  less  than  the  maximtun 
amount  of  the  court's  jurisdiction,  and  upon 
appeal  it  is  determined  that  such  value  was 
greater  than  such  maximum  amount,  and  the 
case  is  dismissed,  the  sureties  upon   the  bond 
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are  estopped  from  denying  tbe  jurisdictioa  of 
the  trial  court. 

2.  Same. 

Plaintiff,  as  sheriff,  by  virtue  of  an  execu- 
tion, levied  on  certain  cattle.  Two  of  the  de- 
fendants caused  a  writ  of  replevin  to  be  issued 
out  of  a  justice  court  under  which  the  cattle 
were  taken  from  the  sheriff  and  delivered  to  such 
defendants.  The  affidavit  of  replevin  alleged 
that  the  cattle  were  of  the  value  of  $2.50.  Plain- 
tiff appealed  to  the  county  court,  in  which  court 
the  evidence  showed  that  the  value  of  the  cattle 
was  in  excess  of  the  jurisdiction  of  the  justice 
court,  whereupon  the  suit  was  dismissed.  Seld, 
in  an  action  on  the  replevin  bond,  that  defend- 
ants could  not  plead  that  the  justice  of  the 
peace  could  have  had  no  jurisdiction  of  the  sub- 
ject-matter, for  the  reason  that  tbe  value  of 
the  property  replevied  was  $500,  because,  hav- 
ing alleged  to  the  justice  that  the  property  was 
worth  less  than  300,  they  could  not  afterwards 
challenge  his  jurisdiction  by  alleging  that  the 
property  was  of  greater  value. 

3.  Saue — Actions — Evidence. 

In  the  action  on  a  replevin  bond,  defendants 
tendered  testimony  that  they  were  the  real  own- 
ers of  the  cattle  replevined,  and  that  the  original 
judgment  upon  which  the  execution  was  issued, 
under  which  the  defendant  in  replevin  toolt  the 
cattle,  was  obtained  without  service.  Held,  that 
such  testimony  was  immaterial  and  properly  re- 
jected. 

Error  to  District  Court,  Montezama  Coun- 
ty ;  James  L.  Russell,  Judge. 

Action  on  a  replevin  bond  by  John  T. 
Duncan,  sheriff,  against  D.  J.  Janssen  and 
others.  Judgment  for  plaintiff,  and  defend- 
ants bring  error.    Affirmed. 

Charles  A.  Johnson,  for  plaintiffs  In  error. 
F.  C.  Perkins  and  P.  G.  Ellis,  for  defendant 
In  error. 

BAILEY,  J.  The  sheriff  of  La  Plata  coun- 
ty, defendant  in  error,  by  virtue  of  an  execu- 
tion Issued  out  of  the  county  court  of  La 
Plata  county,  levied  upon  17  head  of  cattle 
as  the  proi)erty  of  Josiah  Starrlett.  Plain- 
tiffs In  error  D.  J.  Janssen  and  M.  E.  Star- 
rlett caused  a  writ  of  replevin  to  be  Issued 
out  of  a  justice  court  under  which  the  cattle 
were  taken  from  the  possession  of  the  sheriff 
and  delivered  to  Janssen  and  Starrlett  The 
affidavit  of  replevin  alleged  that  the  cattle 
were  of  the  value  of  $2.o0.  In  the  justice 
court  judgment  was  rendered  against  defend- 
ant in  error  In  the  replevin  suit,  and  he  took 
an  appeal  to  the  county  court  of  La  Plata 
coun^.  The  evidence  in  the  county  court 
showed  that  the  value  of  the  property  was 
In  excess  of  the  jurisdiction  of  the  justice 
court,  whereupon  the  replevin  suit  was  dis- 
missed. Thg  sheriff  then  brought  this  ac- 
tion upon  the  replevin  bond,  and  recovered 
judgment  in  the  district  court,  from  which 
judgment  the  matter  was  brought  to  the 
court  of  appeals  on  error. 

It  is  contended  by  plaintiffs  in  error  that 
tbe  action  would  not  He  upon  the  bond  be- 
cause the  Justice  of  the  i>eace  did  not  have 
jurisdiction  of  the  subject-matter,  and  there- 
fore all  proceedings  growing  out  of  the  re- 
plevin suit  were  void.  The  case  of  Robinson 
et  al.  V.  Bonjour,  IC  Colo.  App.  458,  66  Pac. 
451,  is  relied  upon  as  being  decisive  of  this 


question.  That  case  is  not  in  point.  The 
complaint  therein  alleged  the  value  of  the 
property  replevined  to  be  $500,  so  that  upon 
tbe  face  of  tbe  complaint  It  was  apparent 
that  the  court  was  witbont  Jurisdiction, 
while  in  the  case  at  bar  upon  the  face  of  tbe 
papers  the  justice  court  liad  Jurisdiction. 
Where  the  value  of  the  property  in  a  re- 
plevin suit  Is  alleged  by  the  plaintiff  to  be 
less  than  $300,  and  uiK>n  appeal  It  is  deter- 
mined that  the  value  of  the  property  was 
greater  than  $300  and  tbe  case  is  dismissed, 
tbe  sureties  upon  the  bond  are  estopped  from 
denying  the  jurisdiction  of  the  Justice  court 
This  disposes  of  the  principal  contention  of 
plaintiffs  in  error. 

The  second  defense  of  the  plantlffs  in  error 
was  demurred  to,  and  the  demurrer  sustain- 
ed. This  defense  alleged  that  the  Justice  of 
the  peace  could  not  have  jurisdiction  of  the 
subject-matter,  for  the  reason  that  the  value 
of  tbe  property  replevined  was  $500.  Having 
alleged  to  the  Justice  of  the  peace  that  tbe 
property  was  worth  less  than  $300,  the  par- 
ties could  not  afterwards  challenge  the  Ju- 
risdiction of  the  Justice  of  the  peace  by  al- 
leging that  the  proi)erty  was  of  greater  value. 
The  defendants  tendered  testimony  as  to  the 
value  of  the  cattle  for  the  purpose  of  show- 
ing that  the  justice  court  was  without  juris- 
diction, that  they  were  the  real  owners  of  the 
property,  and  that  the  original  judgment  up- 
on which  the  execution  was  Issued  was  ob- 
tained without  service.  These  offers  were  re- 
jected by  the  court,  and  its  action  was  as- 
signed as  error.  None  of  these  matters  were 
material  in  a  suit  upon  a  replevin  bond,  and 
were  properly  rejected. 

We  are  unable  to  discover  any  error  in 
the  record,  and  the  judgment  of  the  district 
court  will  therefore  be  affirmed. 

Affirmed. 

STEELE,  C.  J.,  and  GODDARD,  J.,  con- 
cur. 


LANGLET  v.  FITZGERALD. 

(Supreme   Court  of  Colorado.     May  4,   1908.) 

1.  Appeal  —  Review  —  Questions  of  Fact— 
Findings  of  Court. 

There  must  be  a  substantial  conflict  in  the 
evidence  in  order  that  a  judgment  may  not  be 
disturbed  on  review,  and  where  it  does  not  war- 
rant the  judgment,  it  must  be  reversed. 

fEd.  Note. — For  cnses  in  poirt.  see  Pent.  Dig. 
voL  3,  Appeal  and  Error,  §|  3983-3989.] 

2.  MORTGAOES— POBECtflStTRE  BY  ACTION— EVI- 
DENCE—SUBTICIENOT— FRAUD. 

E>vidence  in  an  action  to  foreclose  a  real  es- 
tate mortgage  examined,  and  held  not  to  support 
the  defense  of  fraud  in  procuring  the  mortgage 
and  note  secured. 

3.  Same. 

Notes  and  mortgages  duly  executed  and  ac- 
knowledged ought  not  to  be  set  aside  for  fraud, 
except  on  the  most  clear  and  convincing  proof 
of  their  fraudulent  character. 

Appeal  from  District  Court,  City  and  Coun- 
ty of  Denver;   John  I.  Mullins,  Judge. 
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Mortgage  foreclosure  by  L.  A.  Langley 
against  Nora  Fitzgerald.  Judgment  for  de- 
fendant,  and  plaiutlfT  appeals.    Reversed. 

Elliott  &,  Bardwell,  for  appellant  John  U. 
Reddln,  for  appellee. 

BAILEY,  J.  This  was  an  action  to  fore- 
close a  mortgage  on  real  estate,  given  to  se- 
cure tbe  payment  of  a  promissory  note  for 
$175.30.  Defendant  denied  that  sbe  made  the 
note,  but  alleged  that  she  did  mal^e  one  for 
$120  under  the  following  circumstances: 
That  she  was  a  servant  in  the  employ  of  a 
Mrs.  Bush  who  kept  a  rooming  house  in  the 
city  of  Denver;  that  her  employer  had  failed 
to  pay  her  wages  for  some  time,  and  that  she 
pretended  to  be  Indebted  to  one  Dunning, 
who  claimed  to  be  the  landlord  of  the  prem- 
ises; that  Dunning  and  Mrs.  Bush  entered 
into  a  conspiracy  for  the  purpose  of  defraud- 
ing defendant  and  procuring  from  her  a  note 
and  mortgage,  and  that  they  falsely  repre- 
sented to  the  defendant  that  Mrs.  Bush  was 
indebted  to  Dunning  in  the  sum  of  $120  for 
rent,  and  that  uule.ss  the  same  was  paid  Mrs. 
Bush  would  be  ejected  and  defendant  would 
lose  her  wages;  that  if  the  defendant  would 
sign  a  note  Dunning  would  protect  and  hold 
her  harmless,  and  that  the  lndebtednes.s 
would  be  paid  within  CO  days  by  Mrs.  Bush ; 
that,  relying  upon  these  representations,  and 
having  confidence  in  Dunning  and  Mrs.  Bush, 
defendant  agreed  to  sign  tlie  note  for  $120 
payable  in  two  months,  but  that  she  subse- 
quently learned  that  the  note  she  hud  signed 
was  for  $175.30;  and  that  she  was  old  and 
feeble,  had  defective  eyesight,  and  was  un- 
able to  read,  and  did  not  read  the  note  or 
mortgage.  Tliese  allegations  were  denied  by 
plaintiff.  Judgment  was  rendered  for  defend- 
ant, and  plaintiff  appeals. 

The  only  assignment  of  error  presented  is 
that  the  Judgment  is  not  supported  by  the 
testimony.  Plain  tiff  testified  that  Mrs.  Fitz- 
gerald came  to  his  office  and  wanted  to  make 
a  loan,  stating  that  sbe  wished  to  help  a 
friend.  He  said  that  he  did  not  care  what 
what  she  wanted  to  do  wltli  the  money;  if 
she  wished  to  borrow  it,  and  had  sufficient 
security,  he  would  loan  it  to  her.  She  stated 
that  she  had  the  two  lots  mentioned  iu  the 
mortgage,  and  he  told  her  to  try  and  pet  the 
money  somewhere  else  because  he  did  not 
care  to  make  a  loan  upon  real  estate.  He 
also  stated  that  it  would  be  necessary  for 
her  to  have  an  abstract  of  title  to  the  prop- 
erty. She  returned  the  next  day  and  renewed 
her  request  for  the  loan,  said  she  had  ordered 
the  abstract,  but  that  she  wanted  the  loan 
immediately  because  It  was  necessary  In  or- 
der to  help  her  friend.  He  made  some  in- 
quiry, was  satisfied  as  to  the  condition  of  her 
title,  and  made  the  loan  of  $175..*50,  the  sum 
she  desired.  A  note  and  mortgage  were  made 
for  such  amount.  Defendant  tlien  said  that 
her  friend  was  Mrs.  Kusli;  that  Mrs.  Bush's 
furniture  was  mortgaged,  and  the  mortgage 


wag  about  to  be  foreclosed  because  of  the 
failure  to  pay  the  Interest,  amounting  to  $24.- 
30,  and  au  insurance  bill  for  $10.  Plaintiff 
and  Dunning  held  a  mortgage  uiwrn  the  furni- 
ture, and  Dunning  owned  the  house  in  which 
Mrs.  Bush  lived.  Dunning  and  piaiutltr  went 
over  to  the  house,  and  Mrs.  Fitzgerald  signed 
the  note  and  executed  and  acknowledged  the 
mortgage.  Plaintiff  gave  his  check  for  $175.- 
30,  and  defendant  indorsed  it  to  Mrs.  Bush. 
Mrs.  Bush  indorsed  It,  and  Dunning  took  It 
to  the  bank,  procured  the  money,  paid  the 
plaintiff  bis  portion  of  the  interest  upon  the 
chattel  mortgage,  and  paid  himself  the  rent 
due  from  Mrs.  Bush  out  of  the  balance.  H. 
Dunning,  who  was  the  father  of  tlie  Dunning 
associated  with  the  plaintiff,  testified  that  the 
defendant  Informed  him  that  she  was  going 
to  borrow  some  money  ui)on  a  mortgage  of 
her  property  for  Mrs.  Bush.  Ernest  W.  Dun- 
ning testified:  That  he  told  the  defendant  the 
amount  of  the  note  and  mortgage  and  what 
the  mortgage  was  secured  by,  explained  to 
her  about  the  papers,  and  that  she  signed 
them  and  he  took  her  acknowledgment.  That 
be  was  there  when  defendant  indorsed  the 
check,  and  that  the  loan  was  made  In  the 
ordinary  way  of  transacting  business.  That 
the  check  was  given  by  plaintiff  to  defendant, 
who  turned  it  over  to  Mrs.  Bush,  and  she  de- 
livered it  to  the  witness.  That  Mr.  and  Mrs. 
Bush  were  present  at  the  time.  That  after 
about  GO  days  Mrs.  Bush  sold  the  place  to 
.Mrs.  Martin.  The  note  was  made  payable  In 
one  year.  Defendant  Inquired  of  Dunning  if 
she  could  pay  it  at  any  time,  and  she  Insisted 
that  the  note  be  made  that  way,  so  he  wrote 
in  the  words  "on  or  before."  That  the  mat- 
ter of  $120  was  not  spoken  of.  Defendant 
testified:  That  she  was  64  years  old.  That 
she  supiwrted  herself  by  doing  housework. 
That  she  was  working  for  Mrs.  Bush,  and 
that  Mrs.  Bush  did  not  pay  her.  That  she 
had  never  been  in  plaintiff's  offices  until  after 
the  note  was  signed.  That  she  had  nothing 
to  do  with  plaintiff.  That  sbe  transacted  all 
of  the  business  with  Dunning.  That  she  bad 
cataracts  on  her  eyes  and  could  not  see  very 
well.  That  she  refused  to  pay  the  Interest 
when  notified  that  it  was  due.  That  she  did 
not  remember  seeing  the  note  and  mortgage. 
Tlmt  Mrs.  Bush  wanted  her  to  borrow  $120 
and  let  her  take  it.  and  that  Dunning  came 
to  the  hoiise  and  Mrs.  Bush  asked  defendant 
to  sign  tlie  paper.  That  she  said,  "All  right," 
and  signed  them,  and  asked  Mr.  Dunning  if 
he  would  protect  her  for  a  month  or  two,  and 
he  said  that  he  would  as  far  as  he  could. 
That  she  did  not  read  the  paper,  and  did  not 
know  what  it  was.  She  never  thought  It  was 
a  mortgage,  and  thought  the  note  was  for 
$120,  and  that  the  length  of  thne  It  would 
run  was  two  months.  That  Dunning  did  not 
tell  her  he  was  a  notary  public,  and  did  not 
ask  her  to  acknowledge  her  signature  to  the 
mortgage.  That  she  could  read  prmting,  but 
could  not  read  writing.    That  the  transaction 
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occurred  In  the  evening.  That  there  were 
three  ga8  Jets  burnhig  hi  the  room.  The  note 
and  mortgage  Introduced  In  evidence  were 
shown  her,  and  she  thought  they  were  the 
ones  she  signed.  She  thought  he  read  them 
to  her,  but  she  could  not  say.  That  she  never 
signed  any  mortgage.  That  If  she  signed  two 
papcra  she  did  not  know  one  of  them  was  a 
mortgase.  That  she  ordered  the  abstract, 
and  that  Mrs.  Bush  said  she  would  pay  for 
It.  That  she  later  went  to  get  it,  and  Mrs. 
Bush  did  not  pay  for  It,  but  that  she  wanted 
the  abstract  for  her  own  use.  The  sister  of 
The  defendant  testified  that  defendant  was  a 
widow  and  had  to  earn  her  own  living;  that 
a  couple  of  j'ears  before  the  trial  defendant 
was  Injured  on  a  tramway  car  which  laid 
her  up  for  six  weeks,  and  there  were  times 
when  she  said  that  her  head  "swims  around." 
Upon  this  testimony  the  court  rendered 
judgment  for  the  defendant.  Appellee,  in  or- 
der to  sustain  this  judgment,  insists  upon  the 
application  of  the  doctrine  that  a  judgment 
based  upon  conflicting  testimony  should  not 
be  disturlwd.  This  is  true,  but  there  must  be 
a  substantial  conflict  in  the  testimony.  The 
evidence  must  be  legally  sufficient  to  uphold 
the  finding  of  the  court.  If  it  does  not  clear- 
ly warrant  the  judgment,  the  judgment  must 
be  reversed.  I>a  Crosse  Gold  Min.  Co.  v. 
Scudder,  4  Colo.  44;  London  C.  M.,  M.  &  S. 
Co.  V.  Flndlay,  6  Colo.  571;  Int.  Trust  Co.  v. 
United  Coal  Co.,  27  Colo.  246,  00  Pac.  621,  83 
Am.  ?t.  Rep.  r>».  In  this  ease  the  allegations 
made  In  the  answer  were  of  a  conspiracy  be- 
tween Dunning  and  Mrs.  Bush,  that  the  rep- 
resontntlons  were  falsely  made  that  Mrs. 
Bush  was  Indebted  to  Dunning,  and  that 
these  representations  were  made  for  the  pur- 
pose of  procuring  the  defendant  to  borrow 
this  money.  There  is  not  a  word  of  testi- 
mony in  support  of  this  allegation,  and  the 
only  evidence  of  a  fraud  is  that  the  defend- 
ant states  that  she  thought  she  was  borrow- 
ing $120  instead  of  $175,  and  she  thought  the 
time  the  note  was  to  run  was  for  two  months 
Instead  of  one  year.  She  saj-s  that  she  did 
not  go  to  the  plaintiff,  and  did  not  have  the 
conversation  with  him  which  he  testified  to; 
but  in  corroboration  of  the  testimony  of  plain- 
tiff Is  the  fact  that  the  defendant  at  that 
time  ordered  the  abstract  of  title  to  her  prop- 
erty made  and  that  Mrs.  Bush  had  agreed  to 
pay  for  it.  That  admission  upon  her  part  is, 
however,  coupled  with  the  assertion  that  she 
desired  the  abstract  for  her  own  use.  She 
had  evidently  had  the  property  for  some 
time,  and  had  no  abstract,  but,  by  some  coinci- 
dence, she  ordered  the  abstract  at  tlie  very 
time  the  plaintiff  testifies  she  had  agreed  to 
make  the  mortgage  and  furnish  the  abstract. 
Promissory  notes  and  mortgages,  which  are 
duly  executed  and  acknowledged  before  a  no- 
tary public,  ought  not  to  be  set  aside  as  In- 
Talld  for  fraud,  except  upon  the  most  clear 
and  convincing  proof  of  their  fraudulent 
character,  and  we  cannot  find  anything  In 


this  testimony  which  warrants  the  finding 
and  judgment  of  the  trial  court. 

The  judgment  will  therefore  be  reversed. 

Reversed. 

STEELE,  C.  J.,  and  GODDARD,  J.,  con- 
cur. 


PHELPS  et  al.  v.  HALE. 

(Supreme  Court   of  Colorado.     May  4,   1908.) 

Bbok  ebs— a  oen  cr . 

No  flffcncy  of  plaintiff  to  sell  defendants' 
land,  entitlinK  him  to  a  commission  on  a  sale 
made  by  tliem  to  one  whom  plaintiff  informed 
that  the  projierty  was  for  Hale,  is  establisbed, 
where  plaintiff,  not  a  broker,  but  an  occupant 
of  the  land,  as  lessee  of  defendants,  asked  for 
and  was  told  by  them  the  price  at  which  they 
would  Bell. 

Ajjpenl  from  District  Court.  City  and 
County  of  Denver ;    P.  L,  Palmer,  Judge. 

Action  by  John  8.  Hale  against  Alfred 
C.  Phelps  and  others.  Judgment  for  plain- 
tiff.    Defendants  appeal.     Reversed. 

Horace  Phelps,  for  apiiellants.  Charles  L. 
Diekerson,  for  .appellee. 

HELM,  J.  Appellee,  who  was  plaintiff  be- 
low, brought  suit  against  appellants,  and 
secured  Judgment  for  commissions  on  the 
sale  of  tlie  Idledale  ranch  in  Jefferson  coun- 
ty  belonging  to  defendants.  The  recovery  is 
contested  In  this  court  upon  two  grounds, 
viz. :  First,  because  no  agency  or  employ- 
ment of  plaintiff  by  defendants  was  shown ; 
second,  because  it  does  not  api)ear  that  plain- 
tiff was  the  procuring  cause  of  the  sale. 
The  burden  of  establishing  both  of  these 
proijositlous  by  a  fair  preponderance  of  the 
evidence  was  upon  plaintiff.  Before  be  could 
recover  he  was  required  to  prove  his  au- 
thority to  sell  the  property  and  his  essential 
agency  In  accomplishing  the  sale  thereof. 
At  the  time  of  the  transactions  mentioned  In 
the  record,  and  for  a  considerable  period 
prior  thereto,  plaintiff  was  and  had  been 
occupying  the  ranch  In  question  as  a  tenant 
of  defendante.  On  the  12th  of  May,  1902, 
defendant  A.  C.  Pheli)s,  In  response  to  a. 
verbal  request  from  plaintiff  through  defend- 
ant's son,  wrote  plaintiff  a  letter,  stating  the 
price  for  which  he  would  sell  the  ranch. 
The  letter  described  the  different  natural 
divisions  or  tracts  into  which  the  property 
was  divided,  and  fixed  a  total  selling  price 
of  $5,000  net  for  the  whole.  It  also  stated 
the  separate  price  for  each  of  the  tracts  or 
subdivisions  mentioned.  The  letter  likewise 
declared  that,  while  he  did  not  wish  to  con- 
sider binding  the  proposition,  he  thought 
that  for  a  short  time  he  would  sell  at  those 
rates.  There  was  no  resiMuse  to  tliis  letter. 
But  a  couple  of  mouths  later  plaintiff  wrote 
defendant  inquiring  the  best  terms  for  a  five 
years'  lease  upon  the  ranch;  also  meutloo- 
ing  a  sale  of  80  acres  of  the  ground  in  the 
meantime  by  defendants  to  a  third  person. 
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And  on  July  22d  In  response  defendant  A. 
C.  Phelps  wrote  a  second  letter  to  plaintiff. 
In  this  letter  he  said  Incidentally  that  he 
would  sell  the  remaining  20  acres  of  the 
ranch  for  $4,500,  and  would  cut  that  price 
somewhat  for  cash.  He  then  discussed  the 
terms  of  rental,  etc.,  and  finally  declared 
that  the  figures  both  as  to  sale  and  rental 
were  for  plaintiff  only,  and  were  not  to  be 
given  to  others;  likewise  that  this  offer 
would  not  be  left  open  but  a  very  short  time. 
To  this  communication  there  was  no  re- 
sponse. But  after  the  lapse  of  another  two 
months  a  Mr.  and  Mrs.  Williams  appeared  at 
the  Idledale  ranch  with  a  letter  from  a 
broker  In  Denver  asking  plaintiff  to  show 
them  another  property  near  by.  They  had 
some  difficulty  in  reaching  said  property, 
and  decided  not  to  make  the  purchase. 
Thereupon  plaintiff  informed  them  that  the 
Idledale  ranch  was  for  sale,  that  the  price 
was  $5,000,  that  defendants  were  the  own- 
ers, and  gave  them  the  address  of  A.  C. 
Phelps  In  Denver.  Plaintiff  further  testi- 
fied that  he  requested  them  to  tell  Mr.  Phelps 
he  had  sent  them.  Mrs.  Williams  went  to 
the  office  of  Mr.  Phelps  the  next  day  and  on 
the  day  following  completed  the  purchase  of 
the  property  for  $3,600.  That  sum,  however. 
Included  $100  for  furniture  not  mentioned  in 
the  foregoing  negotiations.  There  is  no  testi- 
mony showing  that  Mrs.  Williams  told  Mr. 
Phelps  that  plaintiff  had  sent  her  to  him, 
although  she  did  say  that  she  learned  from 
plaintiff  that  the  place  was  for  sale.  A  few 
days  after  the  sale  was  completed  plaintiff, 
being  in  Mr.  Phelps'  office  in  Denver,  said 
he  thought  he  was  entitled  to  a  commission 
thereon.  Phelps  immediately  repudiated  the 
claim  for  commission,  and  positively  declin- 
ed to  recognize  any  right  of  plaintiff  thereto. 
The  foregoing  is  a  fair  though  brief  synop- 
sis of  the  record.  It  is  evident  therefrom 
that  defendant  Phelps,  who  acted  through- 
out for  both  defendants,  had  no  thought  of 
giving  plaintiff  an  agency  for  the  sale  of  the 
property  In  question.  Plaintiff  was  not  a 
real  estate  broker.  He  was  not  engaged  in 
the  business  of  buying  or  selling  property  of 
any  kind  on  commission.  He  was,  on  the 
contrary,  as  above  stated,  conducting  de- 
fondant's  ranch  as  a  tenant,  and  was  en- 
gaged in  cultivating  and  harvesting  fruit 
and  other  crops  thereon.  The  correspondence 
indicates  that  defendant  supposed  plaintiff 
was  inquiring  the  price  of  the  ranch  with 
a  view  of  purchasing  the  same  himself.  At 
one  time  previous  to  this  correspondence 
there  had  been  some  conversation  between 
them  relating  to  an  exchange  of  the  ranch 
for  lands  owned  by  plaintiff  elsewhere.  No 
time  was  specified  within  which  the  sale 
was  to  be  made.  No  commissions  were  fix- 
ed, nor  was  the  subject  of  commissions  in 
any  manner  referred  to.  The  first  intimation 
of  any  such  claim  was  the  suggestion  tn 


Phelps'  office  after  the  sale.  We  cannot  bold 
that  an  agency  or  authority  on  the  part  of 
plaintiff  was  proven.  To  say  that  it  was 
would  be  to  establish  a  dangerous  precedent. 
It  would  practically  seal  the  lips  of  the  own- 
ers of  property  concerning  its  value,  or  at 
least  render  hazardous  any  expression  on 
the  subject.  In  Castner  v.  Richardson,  IS 
Colo.  497,  33  Pac.  164,  this  court  said: 
"When  a  real  estate  broker  asks  and  obtains 
from  the  owner  the  price  of  certain  real  es- 
tate, or  the  price  at  which  the  owner  is  will- 
ing to  sell,  this,  without  more,  does  not  es- 
tablish the  relation  of  principal  and  agent 
between  the  owner  and  broker.  It  does  nut 
establish  a  contract  of  employment.  If  the 
rule  were  otherwise,  no  one  would  be  safe 
in  stating  the  price  of  his  own  property  in 
the  bearing  of  a  broker."  This  language  was 
employed  with  reference  to  a  real  estate  bro- 
ker, one  who  was  engaged  in  the  business  of 
selling  real  estate  on  commission,  and  one 
whose  inquiry  would  therefore  naturally 
arouse  suspicion  by  the  owner  that  the  in- 
quirer desired  to  handle  the  property  as  a 
broker  and  for  a  commission.  Whereas,  in 
this  case,  the  inquiry  came  from  a  source 
calculated  to  entirely  disarm  such  suspicion. 
Carefully  analyzed,  the  evidence  amounts  on- 
ly to  a  request  by  plaintiff  for  the  statement 
of  a  price  for  the  ranch  and  the  fixing  of  the 
selling  value  In  reply.  It  was  simply  the 
asking  and  giving  of  the  price  "without 
more."  The  conditions  In  this  respect  were 
not  BO  favorable  to  plaintiff  as  were  the  con- 
ditions in  Castner  v.  Richardson.  It  is 
doubtful  if  the  case  is  any  stronger  upon 
the  other  proposition  urged  in  support  of  the 
judgment.  "The  broker  must  be  the  efficient 
agent  or  procuring  cause  of  the  sale.  The 
means  employed  by  him  and  bis  efforts  must 
result  in  the  sale.  lie  must  find  the  purchas- 
er, and  the  sale  must  proceed  from  bis  ef- 
forts acting  as  broker."  Lawrence  v.  Weir, 
3  Colo.  App.  400,  33  Pac.  04C;  Babcock  v. 
Merritt,  1  Colo.  App.  89,  27  Pac.  882;  An- 
derson V.  Smythe,  1  Colo.  257,  28  Pac.  478. 
But  the  foregoing  conclusion  Is  decisive  in 
favor  of  reversal,  and  we  expre.ss  no  opinion 
upon  the  claim  of  plaintiff  that  be  was  the 
procuring  cause  of  the  sale. 

If  there  were  conflict  of  evidence  upon 
matters  material  to  a  decision  of  the  ques- 
tion of  agency,  we  would  probably  bow  to 
the  verdict  of  the  Jury;  but  there  was  no 
substantial  conflict  In  this  regard.  As  we 
view  the  case,  the  court  should  have  in- 
structed that  body  to  return  a  verdict  for 
defendants  after  the  evidence  was  all  in. 
even  though  he  declined  to  grant  the  motion 
for  a  nonsuit. 

The  Judgment  will  be  reversed. 

Reversed. 

STEELE,  G  Jn  and  MAXWELL^  J.,  con- 
cur. 
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LA.  FITTB  ▼.  CITY  OF  FT.  COLLINS. 
(Supreme  Court  of  Colorado.     May  4,  1908.) 

1.  INTOXICATIITO  LlQUOBS — Stobiko  roB  Saia 
— OBDINANCE8— VaLIDITT. 

An  ordinauoe  against  storing  intoxicating 
liquors  with  intent  to  sell  is  not  void  as  ultra 
vires,  because  the  ordinance  does  not  limit,  or 
attempt  to  limit,  the  sale  of  liquors  to  the  ter- 
ritorial limits  of  the  city. 

2.  Cbiminal  Law— Appeai/— Review— Admis- 
sion OF  Evidence— Record. 

On  appeal  of  a  prosecution  for  violation  of 
a  city  ordinance  against  disorderly  houses,  where 
the  ordinance  is  not  abstracted,  alleged  error 
in  the  admission  of  evidence  as  to  reputation 
of  the  house  and  of  persons  frequenting  it  can- 
not be  reviewed,  since  its  competency  cannot  be 
determined  without  a  knowledge  of  the  provi- 
liiong  of  the  ordinance. 

[Ed.  Note.— For  cases  inpoint,  see  Cent.  Dig. 
vol.  15,  Criminal  Law,  $  2934.] 

Appeal  from  Larimer  County  Court;  J. 
Mack  Mills,  Judge. 

Marie  La  Fltte  was  convicted  of  certain 
offenses,  and  appeals.    Affirmed. 

E.  A.  Ballard  and  Chas.  M.  Bice,  for  appel- 
lant   Cornelius  Ferris,  Jr.,  for  appellee. 

GABBERT,  J.  Two  informations,  charging 
appellant  with  the  violation  of  ordinances  of 
the  city  of  Ft  Collins,  were  filed  before  the 
IKtIice  magistrate  of  that  city.  One  charged 
her  with  Iceeping  and  using  certain  rooms  in 
the  city  for  the  storing  of  Intoxicating  liq- 
uors for  the  purpose  of  selling  the  same.  The 
other  diarged  her  with  keeping  a  disorderly 
house.  She  was  convicted  before  the  police 
magistrate  on  both  charges,  and  appealed  to 
tlte  county  court,  where  she  was  again  con- 
victed and  fined.  The  cases  were  consolidated 
for  the  purpose  of  appeal  to  this  court 

It  is  here  urged  that  the  ordinance,  under 
which  she  was  charged  with  keeping  and  us- 
ing certain  rooms  for  the  storing  of  intoxicat- 
ing liquors  for  the  purpose  of  selling  the 
same,  is  ultra  vires  and  void,  because  It  does 
not  limit,  or  attempt  to  limit,  the  sale  of  such 
liquors  to  the  territorial  limits  of  the  city  of 
Ft.  Collins.  The  objection  is  not  tenable.  An 
examination  of  the  ordinance  discloses  that 
it  is  only  iotended  to  cover  sales  of  liquor 
made  within  the  limits  of  the  city,  or  within 
one  mile  of  the  outer  boundaries  thereof. 
Municipal  ordinances  are  necessarily  local  in 
their  application ;  and,  in  the  absence  of  lan- 
guage employed  from  which  the  contrary  can 
be  inferred,  the  presumption  is  that  It  was 
not  the  intention  of  a  city  council  that  an 
ordinance  should  operate  beyond  the  terri- 
torial limits  of  its  Jurisdiction. 

With  respect  to  the  other  case  It  Is  urged 
that  the  court  erred  In  permitting  testimony 
to  be  Introduced  touching  the  character  of 
the  house  antedating  the  time  meutioned  In 
the  information,  that  error  was  committed  In 
receiving  testimony  tending  to  prove  the  repu- 
tation of  the  persons  frequenting  her  place  of 
business,  and  that  the  house  bad  the  reputa- 
tion of  being  disorderly.  The  ordinance  of 
the  city,  which  she  is  charged  with  having 


violated  by  keeping  a  disorderly  house,  is  not 
abstracted.  In  this  state  of  the  record  we 
cannot  determine  what  latitude  should  be  al- 
lowed the  prosecution  In  the  introduction  of 
testimony  with  respect  to  acts  antedating  the 
date  of  the  offense  charged  in  the  Infonnation, 
nor  what  character  of  testimony  would  be 
competent  to  prove  a  violation  of  the  ordi- 
nance in  question. 

The  Judgment  of  the  county  court  must 
therefore  be  affirmed,  and  it  is  so  ordered. 

Judgment  affirmed. 

STEELE,  C.  J.,  and  CAMPBELL,  J,,  con- 
cur. 


WALLBRECHT  et  al.  v.  BLUSH  et  al. 
(Supreme   Court  of  Colorado.     May  4,   1908.) 

1.  Pabtnebsiiip  —  Capacitt  to  Scb  —  Con- 
struction OF  Statute. 

.\ct.s  18!)7,  p.  248,  c.  Co,  requires  persons 
doing  business  a.s  partners  under  a  firm  name 
other  than  the  names  of  the  members  to  file  af- 
fidhvits  with  the  county  clerk  or  recorder  show- 
ing the  members  of  the  firm,  and  provides  that 
firms  failing  to  do  so  may  not  sue  for  the  col- 
lection of  their  debts  until  such  afiSdavits  shall 
be  filed.  Held,  that  the  statute  is  penal,  and 
will  not  be  construed  as  embracing  any  penalty 
except  that  provided  by  its  ternw,  and  hence  the 
filing  of  the  prescribed  affidavit  is  not  a  con- 
dition precedent  to  the  prosecution  of  an  action 
to  recover  possession  of  real  property. 

2.  Public  Lands  —  Ejection  of  BTTiutiNOB 
Tjiebeon  by  Mistake. 

If  a  person  erects  a  building  on  the  publlo 
domain  by  mistake,  it  does  not  necessarily  be- 
come the  property  of  the  government  or  of  a 
subseriuent  homesteader,  but  the  owner  of  the 
building  will  have  a  reasonable  time  in  which 
to  remove  it. 

3.  Landlobd  and  Tenant— Landlobd's  Ti- 
tle—Estoppel OF  Tenant. 

A  tenant  is  estopped  to  deny  his  landlord's 
title  as  long  as  he  is  not  disturbed  in  bis  pos- 
session of  the  premises  under  the  lease,  and  the 
fact  that  the  property  leased  is  public  domain 
is  immaterial,  so  long  as  the  title  of  the  landlord 
is  the  same  as  it  was  at  the  time  the  tenancy 
was  created. 

[Ed.  Note. — For  cajies  in  point,  see  Cent.  Dig. 
vol.  .32,  Landlord  and  Tenant,  §  151.] 

4.  Same. 

Before  a  tenant  can  dispute  the  landlord's 
title  he  must  surrender  possession  and  place 
the  landlord  in  the  same  position,  so  far  as  pos- 
session is  concerned,  as  he  was  in  when  the  re- 
lation of  landlord  and  tenant  was  created. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  32,  Landlord  and  Tenant,  i  101.] 

5.  Same— Action  by  Landlobd  to  Recovbb 
Possession — Defenses— Estoppel  of  Ten- 
ant. 

Where  tenants  had  dealt  with  their  landlord 
as  a  partnership,  and,  after  a  change  in  the 
membership  of  the  firm,  continued  to  so  deal 
with  it  as  it  was  reconstructed  by  the  payment 
of  rent  up  to  a  short  time  before  the  commence- 
ment of  an  action  against  them  by  the  landlord 
to  recover  possession,  they  cannot  defend  in  the 
suit  on  the  ground  that  the  partnership  relation 
did  not  exist. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  32,  Landlord  and  Tenant,  $  151.] 

Appeal    from     Jefferson    County     Court; 
Charles  McCall,  Judge. 
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Action  by  Fred  G.  Blnsh  and  another,  co- 
partners, against  Charles  Wallbrecht  and 
another.  There  was  a  judgment  of  a  justice 
of  the  peace  for  plaintiffs,  and  defendants  ap- 
pealed to  the  county  court,  where  plaintiffs 
again  obtained  judgment,  and  defendants  ap- 
peal.   AflSrmed. 

H.  G.  Benson  and  D.  C.  Webber,  for  appel- 
lants. 

BAILEY,  J.  This  was  an  action  of  unlaw- 
ful detainer,  originally  brought  before  a  jus- 
tice of  the  peace  by  appellees  as  plaintiffs 
against  appellants  for  the  possession  of  cer- 
tain described  buildings.  The  complaint  al- 
leged that  plaintiffs  were  the  lessees  of  two 
certain  tracts  of  land  situate  near  the  town 
of  South  Platte  In  Jefferson  county;  that  on 
the  1st  day  of  January,  A.  D.  1902,  John  B. 
Blush  and  John  D.  Blush  and  Fred  Blush 
then  composed  the  copartnership  known  as 
the  "Klondike  Ice  Company"  and  were  the 
lessees  of  these  two  tracts  of  land,  and  that 
they  sublet  to  the  defendants  certain  build- 
ings known  as  "the  hotel,  barn,  and  post  of- 
fice buildings,"  and  also  a  dwelling  house  to 
be  thereafter  furnished  and  provided  by  the 
plaintiffs  for  the  defendants;  that  subse- 
quently the  house  was  so  provided  upon  a 
portion  of  the  property  above  mentioned. 
This  lease  was  for  a  year,  and  at  the  expira- 
tion of  the  year  the  firm  as  it  then  stood 
agreed  to  continue  the  term  for  another  year. 
After  this  extension  the  membership  of  the 
firm  was  changed,  John  B.  Blush  and  John 
D.  Blush  dropping  out,  and  their  places  being 
filled  by  plaintiff  Harry  Blush.  At  the  ex- 
piration of  the  term  as  so  extended,  namely, 
on  the  31st  of  December,  IWi,  plaintiffs 
notified  the  defendants  that  they  desired  the 
premises.  Defendants  declined  to  move  out, 
and  a  statutory  notice  was  served  upon  them, 
and,  as  they  still  continued  to  refuse  to  va- 
cate, this  action  was  commenced.  Defend- 
ants answered  the  complaint,  and  denied  the 
copartnership,  denied  the  title  of  plaintiffs, 
admitted  that  they  leased  the  property  from 
the  Klondike  Ice  Company  as  it  was  com- 
XK>sed  January,  1902,  but  denied  that  their 
lessors  were  in  fact  copartners,  and  denied 
that  the  houses  which  were  leased  by  them 
were  situate  upon  the  property  described  in 
the  complaint.  They  admitted  that  the  term 
of  the  lease  was  extended  for  one  year,  but 
averred  that  the  extension  was  in  writing, 
admitted  that  they  paid  the  rent  for  the  full 
period  of  two  years,  and  averred  that  they 
paid  $6.97  as  partial  payment  for  the  rent  of 
the  premises  for  the  month  of  January,  1005; 
and  they  alleged  that  the  plaintiffs  had  fail- 
ed to  file  the  affidavit  of  copartnership  re- 
quired to  be  filed  by  the  Session  I>aw8  of  1897. 
Upon  these  Issues  they  went  to  trial  before  a 
jury  in  the  justice  court,  and  a  verdict  was 
rendered  for  plaintiffs.  Defendants  then 
took  an  appeal  to  the  cwmty  court,  the  mat- 
ter was  tried  to  the  court  without  a  jury. 


and  the  Judgment  was  again  for  the  plain- 
tiffs.   Defendants  appeal  to  this  court 

At  the  time  of  the  trial  the  defendants  ob- 
jected  to  the  swearing  of  witnesses  and  the 
taking  of  testimony  on  the  ground  that  the 
court  was  without  Jurisdiction  to  try  the  case, 
because  of  the  failure  of  plaintiffs  to  file  the 
affidavits  required  by  Sess.  Laws  1897,  p.  248. 
c.  65.  This  objection  was  overruled,  and  is 
the  first  assignment  of  error  which  is  dis- 
cussed. We  think  the  court  was  correct  in  its 
ruling  In  this  matter.  The  statute  provides 
that:  "In  default  of  filing  for  record  such 
affidavits  as  aforesaid,  such  persons,  partner- 
ships and  associations  so  trading  and  doing 
business  as  aforesaid  shall  not  be  permitted 
to  prosecute  any  suits  for  the  collection  of 
their  debts  tmtil  such  affidavits  shall  be 
filed."  This  Is  a  penal  statute,  and  will  not 
be  construed  as  embracing  any  penalty  except 
that  provided  by  the  terms  of  the  act,  whicli 
is  that  the  firm  "sliall  not  be  permitted  to 
prosecute  any  suits  for  the  collection  of  their 
debts."  An  action  to  recover  possession  of 
real  property  cannot  be  said  by  any  reason- 
able construction  to  be  an  action  for  the  col- 
lection of  a  debt  This  action  not  being  of 
the  character  mentioned  in  the  statute,  the 
filing  of  the  affidavit  is  not  a  condition  pre- 
cedent to  the  prosecution  of  the  action.  The 
plaintiffs  proved  that  they  had  the  lease  to 
the  property  mentioned  in  the  complaint; 
that  they  sublet  the  property  to  the  defend- 
ants In  1902  and  renewed  the  lease  until  De 
ceml>er  31,  1904,  and  served  notice  at  that 
time  of  their  Intention  to  terminate  the  ten- 
ancy and  the  refusal  of  the  defendants  to 
vacate.  Defendants  offered  to  prove  that  the 
"property  in  question  is  government  proper- 
ty," that  the  plaintiffs  and  their  grantor  bad 
no  title,  and  that  the  defendants  about  a 
year  before  the  action  was  commenced  made 
a  homestead  filing  upon  it,  all  of  which  proof 
was  rejected  by  the  court  and  Judgment  ren- 
dered for  the  plaintiffs. 

As  we  understand  the  contention  of  the  ap- 
pellants, it  Is  not  that  the  land  descriltod  in 
the  complaint  was  government  land,  but  that 
the  buildings  leased  to  the  defendants  were 
situate  uiM>n  the  public  domain,  and  not  upon 
the  subdivision  described  In  the  coniplalut. 
If  it  be  true  that  some  of  these  buildings 
were  located  upon  the  public  domain,  we  fail 
to  see  how  that  would  assist  the  defendants. 
The  fact  that  by  mistake  or  otherwise  a  per- 
son erects  a  building  upon  the  public  domain 
would  not  necessarily  make  it  the  property  of 
the  government  or  of  a  subsequent  home- 
steader. The  owner  of  the  building  would 
have  a  reasonable  time  in  which  to  reuio.e  it. 
The  tenant  is  estopped  from  denying  the  title 
of  his  landlord  as  long  as  he  is  in  possession 
of  the  premises  under  the  lease.  But  the 
defendants  say  that  this  doctrine  does  not 
apply  in  cases  of  fraud,  unfairness,  mistake, 
or  misapprehension  of  fact.  There  was  noth- 
ing of  that  kind  either  alleged  In  the  answer 
or  attempted  to  be  proven  at  the  trial.    There 
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is  no  bint  either  in  the  pleadings  or  the  testi- 
mony offered  of  any  fraudulent  action  or  un- 
fairness upon  tbe  part  of  the  plalntiltB.  If  it 
Is  said  that  tlie  fact  that  one  or  more  of  tlie 
houses  was  upon  goremment  land  constituted 
a  mistake,  this  would  not  bar  the  plaintiffs 
from  recovering  their  property.  In  view  of 
the  fact,  however,  that  the  offer  of  proof 
shows  that  one  of  the  defendants  made  a 
homestead  filing  upon  tlie  land  upon  wliich 
It  is  contended  these  buildings  are  located 
abont  a  year  l>efore  the  expiration  of  the 
lease,  and  continued  to  i)ay  rent  during  all 
of  that  time,  and  even  paid  $6.97  as  a  portion 
of  the  rent  for  the  succeedln'  month.  It  dem- 
onstrates that  they  were  not  misled  by  any 
mistake,  and  that  they  continued  to  treat  the 
plaintiffs  as  their  landlords,  and  were  willing 
to  continue  so  to  do.  It  is  said  in  24  Cyc. 
941:  "It  is  no  objection  to  the  estc^pei  to 
deny  title  that  the  landlord  had  no  title  at 
the  time  the  relationship  was  created.  Tbe 
fact  that  the  property  leased  by  a  private 
person  Is  public  property  does  not  prevent 
tbe  operation  of  the  estoppel."  Authority 
from  five  states,  namely,  Louisiana,  Michigan, 
Minnesota,  Oklahoma,  and  Washington,  is 
cited  In  support  of  the  doctrine.  So  long  as 
the  title  of  tbe  landlord  Is  the  same  as  it 
was  at  the  time  tbe  tenancy  was  created  and 
the  tenant  is  not  disturbed  in  his  possession, 
It  is  Immaterial  whether  tbe  title  of  tbe  land- 
lord was  valid  or  not  Before  tbe  tenant  can 
be  heard  to  dispute  tbe  title  of  his  landlord 
be  must  surrender  the  poesession  of  the  prop- 
erty, and  place  his  landlord  In  tlie  same  i>osl- 
tlon,  so  far  as  possession  Is  concerned,  that 
be  was  at  the  time  that  the  relationship  of 
landlord  and  tenant  was  instituted. 

There  seems  to  be  some  contention  in  tbe 
brief  of  appellants  that  the  judgmoit  was 
erroneous  because  the  imrtnershlp  relation  of 
defendants  was  not  proven.  The  plaintiffs 
dealt  with  it  as  a  partnership,  taking  tbe 
lease,  and  after  the  change  In  the  member- 
ship of  the  firm  was  made  continued  to  so 
deal  with  it  as  it  was  reconstructed  by  tbe 
payment  of  rent  even  up  to  a  short  time  be- 
fore the  filing  of  tbe  complaint  in  this  ac- 
tion, and  tbey  cannot  be  beard  to  say  now 
that  the  partnership  relation  did  not  exist, 
even  if  such  a  defense  could  be  available  in 
an  action  of  this  character,  which  we  do  not 
determine. 

Perceiving  no  error  in  the  record,  the 
judgment  will  be  affirmed. 

Affirmed. 

STEEPLE,  C.  J.,  and  GODDARD,  J.,  concur. 


(43  Colo.  ai) 

PRATT  V.  SEAMANS. 
(Supreme  Court  of  Colorado.     May  4,  1906.) 

1.   RePIXVIN— JUDOUENT— FOBM    AND    RkQUI- 
BITES. 

Where  defendant  In  a  replevin  suit  had 
given  bond,  and  the  property  remained  in  his 
possession,  and  the  jury  retained  a  verdict  tot 

95P.-60 


plaintiff,  and  fonnd  the  valoe  of  the  property  to 
be  $200,  bat  jodcment  was  rendered  for  plaintiff, 
and  that  he  retain  possession  of  tbe  propertv, 
the  judgment  was  not  in  proper  form,  for  it 
should  have  ordered  the  retnm  of  the  property 
to  plaintiff,  and,  in  case  it  conld  not  be  retumed, 
that  he  recover  from  defendant  the  sum  of  $200, 
interest,  and  costs. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  42,  Replevin,  {{  424-A27.] 

2.  AppeaI/— RiEvisw— Hakmlcss  EaaoB. 

In  view  of  the  circnmstances,  the  judgment 
as  it  stood  was  merely  a  judgment  for  costs,  and 
defendant  could  not  complain  that  it  was  not  in 
accordance  with  the  verdict 

[Eld.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  {{  4240-4247.] 

8.  Sake— Anxission  or  Evidercb— Ooncltt- 

8I0N8  or  Law. 

In  an  action  of  replevin  where  defendant 
was  given  ample  opportunity  to  make  his  de- 
fense, permitting  plaintiff  to  testify  that  at  the 
time  suit  was  brouKht  he  was  the  owner  and 
entitled  to  the  possession  of  the  property  in 
question,  over  objection  that  the  ownership  and 
nght  of  possession  was  a  question  for  the  jury, 
was  harmless  error. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  H  4153-41G0.] 

4.  TBI Ai  — Reception  or  Evidence  —  Sum- 
ciENCT  or  Objection— Grounds. 

In  an  action  of  replevin,  defendant  testified 
that  he  had  never  stated  to  a  witness  that  the 
horses  In  question  belonged  to  plainriff,  but  the 
witness  in  question  testified  that  at  the  time 
and  place  mentioned  defendant  had  so  stated. 
The  answer  was  objected  to  as  being  immaterial, 
but  the  ground  that  the  conversation  was  before 
defendant  had  ezeicised  an  (^tion  to  purchase 
the  horses  was  not  raised,  and  there  was  no  mo- 
tion to  strike  after  it  appeared  that  the  conver- 
sation was  prior  to  the  exercise  of  the  option. 
Beld,  that  tbe  admissioa  of  the  evidence  was 
not  error. 

[Ed.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  46,  Trial,  {|  194-200.] 

Appeal  from  District  Court,  Larimer  Coun- 
ty; Jas.  EI  Garrlgues,  Judge. 

Replevin  by  J.  G.  Seamans  against  Arthur 
Pratt.  From  a  judgment  for  plaintiff,  defend- 
ant appeals.    Affirmed. 

Rhodes  &  Lee,  for  appellant.  J.  W.  Nor- 
vull  and  Oarbutt  &  Clammer,  for  api)ellee. 

STEEX,E,  J.  The  plaintiff  In  the  trial  court 
(the  aiH>ellee)  brought  bis  action  in  replevin 
to  recover  the  possession  of  two  roan  mares 
of  the  value  of  $200,  and  for  damages.  The 
jury  retumed  a  verdict  in  favor  of  tbe  plain- 
tiff, and  found  tbe  value  of  the  property  to  be 
$200.  Judgment  was  rendered  In  favor  of  the 
plaintiff,  and  that  he  retain  possession  of  the 
property.  The  defendant  appealed  to  tbe 
Court  of  Appeals.  The  assignments  of  error 
discussed  in  the  brief  are  those  relating  to  the 
reception  of  testimony,  the  form  of  the  judg- 
ment, and  tbe  overruling  of  the  motion  for 
a  new  trial. 

The  judgment  is  not  in  proper  form.  The 
defendant  had  given  bond  and  the  property 
remained  in  his  possession.  The  judgment 
should  have  ordered  the  return  of  the  proper- 
ty to  the  plaintiff,  and.  If  the  property  could 
not  be  returned,  that  the  plaintiff  recover  of 
and  from  the  defendant  the  sum  of  $200,  in- 
terest and  costs.    But  the  defendant  cannot 
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complain  that  this  Judgment  Is  not  In  accord- 
ance with  the  verdict.  The  judgment,  as  It 
stands,  is  merely  a  judgment  for  costs ;  where- 
as, the  plaintiff  was  entitled  to  have  Judgment 
entered  in  his  faror  for  the  return  of  the 
property.  The  complaint  suflBclently  states 
that  the  defendant  refused,  although  often 
requested,  to  return  the  property  to  the  plain- 
tiff. The  defendant  claimed  that  he  had  an 
option  to  purchase  the  animals  for  $150,  and 
that  prior  to  the  bringing  of  the  suit  he  had 
elected  to  exercise  his  option  and  tendered  to 
plaintiff  the  sum  of  $150,  which  plaintiff  re- 
fused. The  plaintiff  was  permitted  to  tes- 
tify, over  the  objection  of  the  defendant,  that 
be  was  at  the  time  of  the  bringing  of  the  suit 
the  owner  and  entitled  to  the  possession  of 
the  horses.  This^  it  is  claimed,  was  error, 
because  the  ownership  and  right  of  possession 
was  the  question  the  Jury  was  called  upon  to 
determine.  It  is  error  without  prejudice. 
The  defendant  was  given  ample  opportunity 
to  make  his  defense,  and  it  Is  clear  that  the 
Jury  was  not  misled  by  the  statement  of  the 
plaintiff  into  rendering  a  verdict  In  his  favor 
because  of  his  mere  assertion  of  ownership 
and  right  of  possession. 

The  defendant  was  asked  if  he  had  not  stat- 
ed to  a  witness  that  the  mares  belonged  to 
Jim  Seamans.  His  answer  was :  "I  will  say 
positively  that  I  did  not  say  they  belonged 
to  him — ^absolutely."  James  Brlnton  testified 
that  at  the  time  and  place  mentioned  in  the 
Interrogatory  propounded  to  the  defendant 
the  defendant  had  stated  that  the  animals  be- 
longed to  Jim  Seamans.  The  defendant  ob- 
jected to  this  answer  on  the  ground  of  Its 
being  immaterial.  Defendant  contends  that 
as  the  conversation  was  shown  to  have  taken 
place  in  September,  before  the  defendant 
claimed  to  have  exercised  his  option,  that  the 
testimony  should  not  have  been  received.  Up- 
on its  appearing  that  the  conversation  was  at 
a  time  when  the  defendant  did  not  claim  to 
own  the  animals,  the  defendant,  if  be  felt  that 
it  would  be  considered  unfavorably  by  the 
Jury,  should  have  asked  to  have  It  stricken. 
No  prejudice  resulted  to  the  defendant,  and 
the  court  was  probably  misled  into  receiving 
the  testimony  by  the  failure  of  defendant  to 
properly  state  the  ground  of  the  objection. 
As  one  of  the  grounds  for  a  new  trial  the  de- 
fendant averred  that  the  verdict  was  the  re- 
sult of  a  misunderstanding  of  the  effect  of  the 
testimony,  and  a  colloquy  between  certain 
of  the  jurors  and  the  court  is  contained  in 
the  abstract;  but  we  cannot  say  that  the 
Jury  was  misled  into  returning  a  verdict  in 
favor  of  the  plaintiff  through  any  misunder- 
standing of  the  testimony.  It  is  possible  that 
the  form  of  the  verdict  may  have  been  oc- 
casioned by  a  misunderstanding,  but  the  evi- 
dence is  sufficient  to  sustain  a  verdict  in  fa- 
vor of  plaintiff. 

We  perceive  no  error  in  the  record,  and  the 
Judgment  Is  affirmed. 

BAILEY  and  HELM,  JJ.,  concur. 


STARK  ▼.  JOHNSON. 
(Supreme   Court  of  Colorado.     May  4,  1908.) 

1.  Husband  and  Wife— Cbiminal  Convebsa- 
TioN— Right  of  Action— Evidence. 

In  an  action  for  criminal  conversation,  proof 
of  the  alienation  of  the  affections  of  plaintiff's 
wife  is  admiRsible  as  affecting  the  aggravation 
of  the  offcnise  and  the  amount  of  damajres  re- 
coverable, but  is  not  necessary  to  a  riifbt  of  ac- 
tion ;  the  essential  injury  to  the  husttand  con- 
sisting in  the  defilement  of  the  marriage  bed. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Di^. 
vol.  20,  Husband  and  Wife,  i  1128.] 

2.  Sake— Dahaoes. 

In  an  action  for  criminal  conversation,  the 

mental  anguish  suffered  by  plaintiff  from  the 
wound  given  to  his  feelin)^,  his  affections,  and 
his  pride  by  the  acts  of  defendant  should  be  con- 
sidered in  awarding  damages ;  and  plaintiff  may 
testify  as  to  his  humiliation  and  the  distress 
of  body  and  mind  and  mental  anguish  which  he 
suffered  in  consequence  of  the  acts  of  defendant 
when  brought  to  liis  knowledge. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  26,  Husband  and  Wife,  S  1134.] 

3.  Same— Proof  of  Mabbiage— Necessht. 

In  an  action  for  criminal  conversation, 
there  must  be  proof  of  actual  marriage  between 
plaintiff  and  the  alleged  wife,  and  proof  of  their 
cohabitation  and  their  holding  themselves  out 
to  the  world  as  husband  and  wife  is  not  suffi- 
cient, but  proof  of  an  actual  marriage  is  not 
limited  to  the  official  record  thereof. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  IHg. 
vol.  26,  Husband  and  Wife,  i  1133.] 

4.  Same— Evidence— Scfficiency. 

In  an  action  for  crimiiwl  conversation,  tes- 
timony of  plaintiff  and  his  alleged  wife  that 
they  were  married  in  a  sister  state  about  25 
years  before  by  a  clergyman  authorized  under 
the  law  of  the  sister  state  to  solemnize  mar- 
riages, that  they  had  since  their  marriage  con- 
stantly lived  together  as  husband  and  wife,  and 
that  they  bad  a  son  22  years  of  age,  was  suf- 
ficient proof  of  their  marriage ;  and  it  was  not 
necessary  to  prove  the  marriage  by  the  marriage 
certificate  provided  for  by  the  laws  of  the  sister 
state. 

Appeal  from  District  Court,  El  Paso  Coun- 
ty ;  Robert  E.  Lewis,  Judge. 

Action  between  Thomas  Stark  and  P.  A. 
Johnson.  From  a  judgment  for  the  latter, 
the  former  appeals.    Affirmed. 

W.  D.  Lombard  and  T.  M.  S.  Rhett,  for 
appellant.  Wm.  Swift  and  C  L.  McKesson, 
for  appellee. 

BAILEY,  J.  This  Is  an  action  for  crimi- 
nal conversation  brought  by  plaintiff  against 
the  defendant  There  was  a  verdict  and  Judg- 
ment for  the  plaintiff,  from  which  defendant 
appeals. 

The  complaint  Is  In  the  usual  form.  It  is 
contended  that  the  Judgment  is  wrong  be- 
cause there  was  no  proof  of  the  alienatloa 
of  the  affections  of  plaintifTs  wife.  Although 
It  Is  usual  to  allege  the  seduction  of  a  wife 
and  the  consequent  alienation  of  her  affec- 
tions, proof  of  such  alienation  is  not  neces- 
sary to  the  husband's  right  of  action.  E2vi- 
dence  of  such  matters  is  admissible  as  af- 
fecting the  aggravation  of  the  offense  and 
the  amount  of  damage  to  which  the  plaintiff 
was  entitled.     The  essential  injury  to  the 
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husband  ccmststs  In  the  defilement  of  the 
marriage  bed.  8  Am.  &  Eng.  Enc.  of  Law, 
26a 

The  plaintiff  was  permitted  to  testify,  orer 
the  objection  of  the  defendant,  as  to  bis 
humiliation  and  the  distress  of  body  and 
mind  and  the  mental  anguish  which  he  suf- 
fered In  consequmce  of  the  acts  of  defendant 
and  plalntllt's  wife  when  they  were  brought 
to  his  knowledge,  and  the  court  instructed 
the  Jury  that,  In  determining  the  amount  of 
their  verdict,  if  It  be  for  the  plaintiff,  they 
should  consider  the  suffering  and  anguish 
experienced  by  plaintiff  on  this  account.  Ap- 
I>eUant  arg^ues  that  the  admission  of  this 
testimony  and  the  instruction  of  the  court 
was  erroneous;  that  no  cause  of  action  for 
damages  arises  because  of  the  distress  of  the 
mind  of  the  husband.  The  law  seems  to  be 
otherwise.  In  8  Am.  &  Bng.  Enc.  of  Law,  p. 
266,  It  is  said  that  "the  mental  anguish  suf- 
fered by  the  plaintiff  from  the  wound  giv- 
en to  his  feelings,  his  affections,  and  his  pride 
by  the  act  of  the  defendant  is  the  real  in- 
jury, and  ought  to  be  so  considered  by  the 
jury  in  awarding  damages."  And  such  is  the 
doctrine  announced  in  Long  v.  Booe,  106  Ala. 
570,  17  South.  716;  Browning  v.  Jones,  52 
IlL  App.  605;  Prettyman  v.  Williamson,  1 
Pennewlll  (Del.)  224,  39  Atl.  731;  Smith  v. 
Meyers,  52  Neb.  70,  71  N.  W.  1006.  The 
plaintiff  and  his  wife  each  testified,  over 
the  objection  of  defendant,  that  they  were 
married  at  Everett,  In  the  state  of  Michigan, 
on  the  3d  of  July,  25  years  ago.  The  wife 
testified  that  they  were  married  at  her  fa- 
ther's house  In  the  presence  of  her  parents  and 
other  witnesses,  by  a  Presbyterian  minister; 
that  she  had  a  certificate  of  marriage,  but 
that  It  was  in  her  trunk  with  some  other 
things  at  her  father's  home  In  Michigan.  It 
te  contended  by  defendant  that  this  testimony 
was  not  admissible,  for  the  reason  that  the 
marriage  certificate  was  the  best  evidence, 
and  that  in  cases  of  criminal  conversation 
an  actual  marriage  must  be  proven,  and  such 
evidence  of  cohabitation  and  repute  as  would 
maintain  other  actions  in  which  the  mar- 
riage relation  was  Involved  Is  not  sufficient. 
It  is  true  that,  in  many  cases,  proof  of  the 
marriage  of  an  alleged  husband  and  wife  may 
be  proven  by  circumstances  such  as  their  co- 
habitation and  their  holding  themselves  out 
to  the  world  as  husband  and  wife ;  but  In 
cases  of  prosecution  for  bigamy  and  actions 
for  criminal  conversation  such  proof  is  not 
suflSdent,  and,  as  stated  by  the  defendant, 
there  must  be  proof  of  an  actual  marriage. 
But  this  does  not  mean  that  proof  of  an  ac 
tual  marriage  Is  limited  to  the  ofllcial  rec- 
ord thereof.  In  2  Oreenleaf  on  E^vldeuce,  § 
461,  it  is  said:  "The  proof  of  marriage,  as 
of  other  Issues,  is  either  by  direct  evidence 
establishing  the  fact  or  by  evidence  of  col- 
lateral facts  and  circumstances  from  which 
Its  existence  may  be  inferred.  Evidence  of 
the  former  kind,  or  what  is  equivalent  to  It, 
Is  required  upon  the  trial  of  Indictments  for 


polygamy  and  adultery,  and  In  actions  for 
criminal  conversation ;  It  being  necessary,  in 
such  cases  to  prove  a  marriage  valid  in  all 
respects.  It  Is  not  sufllcient  to  prove  that 
the  parties  went  through  a  religious  cere- 
mony purporting  to  be  a  marriage,  unless  It 
Is  also  shown  that  It  was  recognized  by  the 
law  of  the  country  as  the  form  of  contracting 
a  valid  marriage.  •  ♦  •  other  direct 
proof  Is  made  either  by  the  testimony  of  a 
witness  present  at  the  celebration,  or  of  ei- 
ther of  the  parties  themselves  where  they 
are  competent,  or  by  an  examined  or  certified 
copy  of  the  register  of  the  marriage  where 
such  registration  Is  required  by  law,  with 
proof  of  the  Identity  of  the  parties."  The 
appellant  in  his  brief  has  favored  us  with 
quotations  from  the  laws  of  Michigan,  where- 
in we  find  that  marriages  may  be  solemniz- 
ed by  ministers  of  the  Gospel.  Powell's 
Ann.  St  p.  1619,  §  7.  Other  sections  of  the 
laws  of  Michigan  are  given,  but  they  relate 
to  the  making  of  a  record  In  certain  public 
offices  of  such  marriage.  It  nowhere  ap- 
pears that  the  absence  of  such  a  record  would 
Invalidate  the  marriage.  So,  then,  we  have 
here  the  testimony  of  the  two  parties  that 
the  marriage  was  solemnized  by  a  minister  of 
the  Gospel,  which  would  seem  to  be  suflicient 
under  the  laws  of  Michigan.  It  is  apparent 
from  what  Is  said  by  Mr.  Greenleaf  that.  If 
the  parties  are  competent  witnesses,  they 
may  testify  to  the  marriage  themselves,  and 
the  same  doctrine  is  announced  In  1  Bishop 
on  Marriage  &  Divorce,  8  494,  wherein  he 
states  that  "this  Is  the  usual  direct  proof  of 
the  fact  where  the  record  Is  not  produced." 
In  the  case  of  State  v.  Rood,  12  Vt  396,  It 
was  held  that,  while  an  actual  marriage 
must  be  proven.  It  was  sufficient  for  the 
prosecuting  witness  to  testify  that  about  six 
years  previous  to  the  trial  he  went  with  the 
woman  before  a  justice  of  the  peace  In  the 
state  of  New  York,  and  was  there  married 
to  her  and  that  she  was  still  his  wife.  This 
was  the  only  proof  of  the  marriage,  and  there 
was  no  evidence  of  the  laws  of  the  state  of 
New  York,  yet  It  was  held  to  be  sufficient. 
In  a  case  similar  to  this,  Jacobsen  v.  Slddal, 
12  Or.  280,  7  Pac.  108,  53  Am.  Rep.  300,  it  Is 
said:  "By  the  bill  of  exceptions,  It  appears 
that  after  the  plaintiff  and  bis  wife  had 
testified  directly  to  the  fact  of  marriage  a 
certificate  of  the  same  was  offered  In  evi- 
dence, to  which  several  objections  were  made 
and  sustained.  Whether  the  objections  were 
well  taken  or  not  Is  immaterial,  as  the  plain- 
tiff was  competent  to  testify  to  the  marriage. 
The  contract  of  marriage,  or  Its  solemniza- 
tion before  the  minister  or  magistrate,  may 
be  proved  by  the  testimony  of  an  eyewitness 
and  for  this  purpose  a  party  is  competent" 
In  support  of  this  doctrine,  the  court  makes 
a  very  careful  and  thorough  analysis  of  the 
authorities.  In  the  case  before  us  the  tes- 
timony of  the  plaintiff  and  his  wife  showed 
that  the  marriage  took  place  25  years  before 
the  time  of  the  trial,  and  that  they  had  con- 
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stantly  lived  together  as  husband  and  wife 
since  their  marriage;  that  they  had  a  son  22 
years  of  age — and,  this  proof  being  undis- 
puted, we  are  unable  to  see  that  there  was 
not  sufficient  direct  testimony  of  an  actual 
marriage  to  enable  plaintiff  to  maintain  the 
action.  Inasmuch  as  the  matter  of  the  de- 
bauching of  plalntlfTs  wife  was  confessed  by 
the  wife  and  admitted  by  the  defendant,  and 
the  record  of  the  trial  being  free  from  er- 
rors, the  Judgment  will  be  affirmed. 
Affirmed. 

STEELE,  C.  J.,  and  GODDARD,  J.,  concur. 


WOODS  T.  SARGENT  et  al. 
(Supreme  Court  of  Colorado.    May  4,  1908.) 

1.  Waters  and  Wateb  Courses— Ibbigation 
—Water  Rights— Evidence. 

TbouRh  on  adjiidicatinft  water  rights  in  a 
water  district  a  court  could  not  determine  tlie 
amount  of  the  appropriation  of  each  individual, 
and  could  only  iix  the  amount  to  which  the  re- 
spective ditches  were  entitled,  evidence,  etc.,  tak- 
en before  the  referee  and  relatin;;  to  a  particu- 
lar ditch,  is  admissible  in  an  action  to  deter- 
mine the  respective  rights  of  the  owners  of  the 
ditch  ;  the  appropriation  to  the  ditch  in  the  first 
proceeding  being  presumably  based  upon  the 
amount  applied  by  the  owners  to  a  beneficial 
use,  and  rights  of  the  parties  being  determin- 
able, not  according  to  their  ownership  of  the 
ditch,  but  according  to  the  amount  of  water 
which  they  respectively  used  when  the  decree 
was  rendered  in  the  first  proceeding. 

2.  Same  —  Appropriation  —  What     Consti- 
tutes "Appropriation  of  Water." 

To  constitute  an  appropriation  of  water 
there  must  not  only  he  a  diversion  from  the 
stream  and  a  carrying  of  it  to  the  place  of  use, 
but  it  must  be  beneficially  applied,  and  the  meas- 
ure of  appropriation  does  not  depend  alone  upon 
the  amount  diverted  and  carried,  but  the  amount 
which  is  applied  to  a  beneficial  use  must  also 
be  considered. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  vol.  1,  pp.  473,  474;  vol.  8,  p. 
7580.] 

3.  Evidence— Presumptions  —  Performance 
or  Officiai,  Duty. 

It  having  been  the  duty  of  a  referee  in  a 
proceeding  to  adjudicate  water  rights  in  a  dis- 
trict to  take  in  writing  the  testimony  introduced 
before  him  and  to  file  it  with  the  clerk  of  the  dis- 
trict court,  and  it  being  the  clerk's  duty  to  pre- 
serve the  files  intact,  on  the  introduction  of  the 
files  in  evidence  in  an  action  to  determine  the 
respective  rights  of  the  owners  of  a  ditch  it  will 
be  presumed  that  the  files  contain  the  entire  rec- 
ord, in  the  absence  of  a  showing  to  the  contrary. 
[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  20,  Evidence,  S  105.] 

4.  Waters  and  Water  Course*— Irrigation 
— Water  Rights— Evidence. 

That  defendant  in  an  action  to  determine 
the  rights  of  the  owners  of  an  irrigation  ditch 
was  not  a  party  to  a  prior  proceeding  wherein 
the  ditch  was  awarded  an  appropriation  in  an 
adjudication  of  rights  in  the  district  does  not  af- 
fect the  admissibility  of  testimony  taken  before 
the  referee  in  the  prior  proceeding ;  defendant's 
grantor  having  been  one  of  the  i)etitioners  for 
such  adjudication. 

Appeal  from  District  Court,  Delta  Coun- 
ty; Theron  Stevens,  Judge. 
Action  by  Elsie  Sargent  and  others  against 


Thomas  Woods.    From  a  Judgment  tor  plain- 
tiffs, defendant  apiieals.    Affirmed. 

R.  M.  Logan,  for  appellant  Milton  R. 
Welch,  for  appellees. 

BAILEY,  J.  Plaintiffs  and  defendant  were 
owners  of  the  Bolles  &.  Manney  ditch,  taking 
water  from  the  Uncompahgre  river.  Dur- 
ing the  year  1890  there  was  an  adjudication 
of  water  rights  In  water  district  No.  41. 
being  the  district  in  which  the  Uncompahgre 
river  is  located.  Plaintiffs  and  the  grantor 
of  defendant  filed  their  statonent  of  claim 
for  a  priority  in  such  proceeding,  and  a  de- 
cree was  rendered  awarding  the  Bolles  & 
Manney  ditch  an  appropriation  of  water 
amounting  to  123^  statutory  inches.  This 
present  action  is  brouRht  to  determine  the  re- 
si)ectlve  rights  of  each  of  the  water  consum- 
ers taking  water  from  this  ditch. 

It  was  contended  by  the  plaintiffs  that  tiie 
Interest  of  each  consumer  was  measured  by 
the  amount  of  land  which  he  irrigated  at  the 
time  of  and  previous  to  the  rendition  of  the 
decree.  Defendant  denied  this,  and  contend- 
ed tliat  each  of  the  five  owners  was  entitled 
to  a  one-fifth  part  of  the  appropriation.  Irre- 
spective of  the  amount  of  land  which  he  Irri- 
gated. It  appears  that  there  was  no  difficulty 
concerning  the  division  of  the  water  until 
shortly  before  the  bringing  of  this  action,  at 
which  time  the  defendant  had  brought  under 
cultivation  20  acres  of  land  in  addition  to 
that  which  bad  theretofore  been  Irrigated 
upon  his  premises  and  sought  to  irrigate  it 
with  water  obtained  from  this  ditch,  and  by 
so  doing  he  diminished  the  quantity  which 
plaintiff^  had  theretofore  been  able  to  obtain. 
The  court  found  the  Issues  for  the  plalntitTs, 
and  determined  that  the  respective  parties 
were  the  owners  of  the  following  amounts  of 
water  as  appropriated  by  the  ditch,  namely: 
Sargent,  43  inches;  Garren,  33.5  inches;  the 
heirs  of  Stevens,  now  deceased,  24  Inches; 
Woods,  11.5  Inches;  and  Thompson,  11.5  In- 
ches. The  court  also  found  that  at  the  time 
of  the  rendition  of  the  decree  the  parties  had 
irrigated  lands  as  follows:  Sargent,  43 
acres;  Stevens,  23  acres;  Garren,  35  acres; 
Woods,  12  acres;  and  Thompson,  12  acres — 
and  concluded  that  the  water  should  be  divid- 
ed In  the  same  proportion.  The  plaintiffs, 
to  maintain  the  Issues  on  their  part,  offere<l 
in  evidence  "all  of  the  papers,  evidence,  and 
exhibits  relating  to  the  Bolles  &  Manney 
ditch  that  are  now  on  file  In  this  court  in 
the  matter  of  the  petition  of  John  H.  Garren 
and  others  In  the  adjudication  of  water 
rights  in  water  district  No.  41,  state  of 
Colorado."  This  was  objected  to  because  of 
Its  being  Immaterial  and  Incompetent;  that 
there  was  nothing  to  show  that  it  was  all 
of  the  testimony  taken  in  the  proceeding  be- 
fore the  referee ;  tliat  there  was  nothing  to 
show  that  the  decree  was  based  upon  this 
testimony ;  and  that  it  was  not  a  proceeding 
In  which  defendant  Thompson  or  defoidant 
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Woods  was  a  party.  This  objection  was 
overruled,  and  the  first  assignment  of  error 
raises  the  question  as  to  the  propriety  of 
this  ruling  of  the  court.  The  orl{i:lnal  decree 
awarding  the  priority  of  course  does  not  de- 
termine the  rights  of  the  several  owners  of 
the  ditch  or  the  water  as  between  themselves. 
It  does  not  and  could  not  determine  the 
amount  of  the  appropriation  of  each  Individ- 
ual. Tlie  only  authority  which  the  court  had 
In  the  premises  was  to  render  a  decree  fixing 
the  amonut  of  the  appropriation  to  which  the 
ditch  was  entitled  and  the  date  of  its  prior- 
ity. Evans  v.  Swan,  38  Colo.  92,  88  Pac.  140; 
Putnam  v.  Curtis,  7  Colo.  App.  437,  43  Pac. 
105C;  Oppenlander  v.  Lefthand  V.  Co.,  18 
Colo.  142,  31  Pac.  854.  In  order  to  constitute 
an  appropriation  of  water  there  must  not 
only  be  a  diversion  of  the  water  from  the 
stream  and  a  carrying  of  it  to  the  place  of 
use,  but  It  must  be  beneficially  applied,  and 
the  measure  of  the  appropriation  does  not 
depend  alone  uix)n  the  amount  diverted  and 
carried,  but  the  amount  which  is  applied  to  a 
beneficial  use  must  also  be  considered.  For 
Instance,  in  the  case  of  New  Mercer  Ditch 
Company  v.  Armstrong,  21  Colo.  357,  40  Pac. 
»8f>.  It  was  determined  by  the  decree  that  the 
ditch  had  a  carrying  capacity  of  about  33 
cubic  feet  of  water  per  second  of  time.  It 
was  constructed  to  Irrigate  120  acres  of 
land,  and  It  was  determined  that  the  appro- 
prlator  was  entitled  to  only  so  much  water  as 
he  could  beneficially  apply  upon  that  land. 
In  this  case  the  proof  taken  before  the  ref- 
eree shows  that  the  ditch  had  a  carrying  ca- 
pacity of  something  like  14  cubic  feet  of  wa- 
ter per  second  of  time,  but  the  proof  shows 
that  there  was  only  about  1.30  acres  of  land 
irrigated  from  the  ditch.  The  court  did  not 
render  the  decree  for  the  amount  of  the  car- 
rying capacity  of  the  ditch  as  shown  by  the 
l)roof,  but  rendered  it  for  123V4  statutory  In- 
ches, presumably  the  amount  of  water  which 
it  considered  was  sufficient  to  Irrigate  that 
amount  of  land.  This  is  somewhat  less  than 
one  statutory  inch  per  acre.  The  amount  of 
the  appropriation  being  based  upon  the 
amount  of  water  which  the  consumers  ai)- 
plled  to  a  beneficial  use,  it  follows  as  a  mat- 
ter of  course  that  he  who  Irrigated  40  acres 
of  land  had  approprlatetl  twice  as  much  as 
he  who  Irrigated  but  20.  The  appropria- 
tion being  made  upon  the  basis  of  the  entire 
number  of  acres  irrigated  from  the  ditch  al- 
lowing less  than  one  statutory  inch  to  the 
acre,  if  it  should  be  determined  that  each  of 
the  claimants  was  entitled  to  one-fifth  of  the 
entire  appropriation,  the  result  would  be  that 
he  who  Irrigated  45  acres  would  not  have  suf- 
ficient to  irrigate  his  land,  and  that  he  who 
irrigated  but  12  acres  would  have  more  than 
enough.  So  that  the  rights  of  the  parties 
must  be  determined,  not  according  to  their 
ownership  of  the  ditch,  but  according  to  the 
amount  of  water  which  they  re8i)ectively 
used  at  the  time  of  the  rendition  of  the  de- 


cree, and  no  more  satisfactory  way  to  prove 
that  amount  can  be  arrived  at  than  by  the 
testimony  taken  before  the  referee  in  the  ad- 
judication proceedings.  It  will  not  be  pre- 
sumed that  any  of  the  claimants  would  testi- 
fy that  they  had  applied  to  a  beneficial  use 
a  less  amount  of  water  than  they  actually 
did,  or  that  they  Irrigated  a  less  number  of 
acres  than  they  actually  did  at  the  time  the 
decree  was  being  sought.  The  evidence  of 
witnesses  who  testified  at  that  time,  while 
the  matter  was  fresh  In  their  minds,  would 
be  more  apt  to  be  correct  than  those  who  at 
the  time  of  the  trial  testified  as  to  condi- 
tions existing  14  years  before.  That  this 
testimony  was  pertinent,  see  Greenleaf  on 
Evidence,  !§  551,  553. 

Defendant  contends  that  there  was  noth- 
ing to  show  that  the  files  contained  all  the 
testimony  that  was  introduced  before  the  ref- 
eree. It  Is  made  the  duty  of  the  referee  to 
take  the  testimony  In  writing  and  to  file  it 
with  the  clerk  of  the  district  court,  and  it 
is  made  the  duty  of  the  clerk  to  preserve  the 
files  Intact,  and,  unless  there  is  something  In 
the  record  by  which  It  affirmatively  appears 
that  some  of  the  files  or  some  of  the  deposi- 
tions were  missing,  we  will  presume  that 
these  officers  did  their  duty,  and  that  the 
files  contained  the  entire  record. 

It  is  also  contended  that  the  defendant  was 
not  a  party  to  the  original  action,  and  conse- 
quently Is  not  bound  by  the  testimony  intro- 
duced in  that  proceeding.  Defendant's  gran- 
tor was  a  party  to  the  proceeding,  and  was 
one  of  the  petitioners  for  the  adjudication. 
The  grantor's  rights  in  this  water  were 
measured  by  the  adjudication  proceedings, 
and  the  defendant  could  procure  from  his 
grantor  no  greater  rights  than  the  grantor 
himself  possessed.  We  think  the  court  did 
not  err  in  the  overruling  of  the  objection  to 
this  testimony. 

The  other  assignments  of  error  all  go  to 
the  assertion  that  the  findings  and  judgment 
of  the  court  are  not  supported  by  the  evi- 
dence. While  the  oral  testimony  introduced 
at  the  trial  was  somewhat  conflicting  as  to 
the  number  of  acres  which  the  plaintiffs  and 
defendant  irrigated  at  the  time  of  the  rendi- 
tion of  the  decree,  there  was  no  conflict  In 
the  testimony  taken  by  the  referee  in  the 
original  proceedings,  and  the  whole  testimony 
is  amiily  sufficient  to  sustain  the  findings  and 
judgment  of  the  district  court. 

There  being  no  other  errors  assigned,  the 
judgment  will  be  affirmed. 

Affirmed. 

STEELE,  C.  J.,  and  GODDARD,  J.,  concur. 


GARBARIXO  v.  HOWARD  et  al. 

(Supreme  Court  of  Colorado.     May  4,  1908.) 

1.  Partitership— Existence— Presumption. 

Xo    presumption    of    partnerHhip    attaches 
from  the  use  of  the  name    Boulder  Loan  Com- 
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pany,"  which  Implies  a  corporation,  not  a  part- 
nership. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  38,  Partnership,  i  61.] 

2.  Same— Evidence. 

In  an  action  against  H.  on  a  check  signed 
by  another  as  the  alleged  manager  of  the  firm 
of  which  H.  was  claimed  to  be  a  member,  evi- 
dence held  insufficient  to  warrant  an  inference 
that  there  was  any  such  firm,  or  that  H.  was  a 
member   thei  of. 

[Bd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  38,  Partnership,  {  78.] 

3.  Same— Estoppel. 

Where  II.  was  sued  on  a  check  executed  by 
the  manager  of  an  alleged  firm,  H.  was  not  lia- 
ble on  the  theory  of  estoppel,  though  no  such 
firm  in  fact  existed,  without  proof  that  H.'s 
conduct  was  snch  as  to  estop  him  from  denying 
the  existence  of  a  partnership,  or  that  he  was  a 
member  thereof. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  38,  Partnership,  §§  49-53.] 

Appeal  from  District  Court,  Boulder  Coun- 
ty;  James  E.  Qarrigues,  Judge. 

Action  by  Louie  Garbarlno  against  F.  S. 
Howard  and  others.  Judgment  for  defend- 
ants, and  plaintiff  appeals.    Affirmed. 

W.  P.  Collins,  for  appellant  Norton  & 
Montgomery,  for   appellees. 

STEELE,  O.  J.  By  the  action  It  was 
sought  to  recover  of  the  defendant  P.  8. 
Howard  the  siun  of  $150  and  interest  upon 
a  check  in  the  following  words :  "Boulder, 
Colo.,  Oct  31,  1003.  No. .  The  Boul- 
der Natloni;!  Bank.  Pay  to  the  order  of 
George  C.  Hall  $150,  one  hundred  fifty  and 
00-100  dollars.  George  C.  Hall,  Mgr." — 
which  the  plaintiff  had  cashed  at  the  re- 
quest of  Hall,  and  which  the  bank  refused 
to  pay  because  the  account  on  which  the 
check  was  drawn  was  short  At  the  close 
of  plaintiff's  testimony  the  Jury,  by  direction 
of  the  court,  returned  a  verdict  in  favor  of 
the  defendants.  Judgment  having  been  en- 
tered in  favor  of  the  defendant  F.  S.  Howard 
and  for  his  costs,  the  plaintiff  appealed  to 
the  Court  of  Appeals. 

Several  defendants  are  Joined  In  the  com- 
plaint, but  the  controversy  arises  over  the 
liability  of  the  defendant  F.  S.  Howard.  In 
the  complaint  it  is  alleged  that  Howard  was 
a  member  of  a  partnership  known  as  the 
"Boulder  Loan  Company" ;  and  upon  the  the- 
ory that  Howard  was  a  member  of  such  firm, 
and  that  Hall  was  duly  authorized  by  the 
firm  to  sign  checks,  as  the  one  offered  In  evi- 
dence was  signed,  payable  out  of  the  funds 
of  the  partnership,  the  plaintiff  sought  a 
judgment  against  Howard.  The  judgment 
must  be  affirmed.  There  is  no  evidence  show- 
ing that  Howard  was  a  member  of  the  firm. 
The  assistant  cashier  of  the  bank  testified 
that  the  balance  to  the  credit  of  the  Boulder 
Loan  Company  was  drawn  from  the  bank  by 
a  check  signed:  "The  Boulder  Loan  Com- 
pany,  by  F.  S.  Howard."  Another  witness 
testified  that  he  had  borrowed  money  of  the 
loan  company  through  Hall  and  gave  his 
watch  as  security.     Desiring  to  redeem  the 


watch,  be  inquired  of  Howard  where  HaU 
was,  and  stated  that  Hall  bad  his  watcb 
and  he  wanted  to  redeem  it  Howard  in- 
formed him  that  he  had  the  watch,  and  tbe 
witness  thereupon  redeemed  it  by  paying  tlie 
amount  of  tbe  loan  to  Howard.  No  other 
circumstance  is  shown  In  tbe  abstract  of  tes- 
timony upon  which  to  base  a  finding  that 
Howard  was  connected  as  a  partner  wltb  tbe 
loan  company.  It  was  not  sbowa  that  tbe 
Boulder  Loan  Company  was  a  partnership. 
No  presumption  of  a  partnership  attaches 
from  the  use  of  the  name,  for  tbe  name  Im- 
plies that  the  company  is  a  corporation.  It 
was  not  shown  that  the  plaintiff  acted  upon 
any  representation  that  he  was  dealing  with 
a  partnership,  and  he  does  not  contend  that 
he  cashed  tbe  check  relying  upon  any  state- 
ment or  representation  of  Howard  that  be 
was  a  member  of  tbe  alleged  firm.  The 
check  Itself  does  not  mention  the  name  of  tbe 
company,  and  it  was  not  shown  that  tbe 
plaintiff,  when  be  cashed  tbe  check,  Icnew 
that  there  was  such  a  concern  as  tbe  Boulder 
Loan  Company.  True,  he  states  that  be  sev- 
eral times  cashed  cliecks  signed  "George  M. 
Hall,  Manager,"  as  tbe  check  in  suit  was  sign- 
ed, but  nowhere  does  It  appear  ttiat  he  acted 
wltb  knowledge  that  the  checks  were  paid 
from  tbe  funds  of  the  company,  nor  does  it 
appear  that  he  acted  under  the  belief  that 
Howard  was  a  member  of  the  firm,  nor  is 
there  the  slightest  evidence  in  tbe  case  to 
show  that  Howard  in  any  way,  by  representa- 
tion or  holding  out,  or  use  of  the  firm  name 
or  declaration  or  admission,  induced  him  to 
part  with  his  money  believing  that  he  was 
responsible  for  the  act  of  Hall  or  of  the 
Boulder  Loan  Company,  or  that  he  was  Inter- 
ested as  a  partner  or  otherwise  in  the  com- 
pany. To  hold  Howard  upon  this  instm- 
ment,  not  being  signed  by  him  or  by  a  firm 
of  which  he  is  a  member,  there  must  be 
something  shown  upon  which  the  doctrine 
of  estoppel  can  rest,  and  we  can  find  noth- 
ing in  the  record  upon  which  to  base  the  ac- 
tion. It  Is  not  shown  that  he  was  a  member 
of  the  firm,  that  he  ever  held  himself  out  as 
being  a  member  of  the  firm,  that  be  ever  de- 
clared that  he  was  a  member  of  the  firm, 
that  he  ever  admitted  that  he  was  such  mem- 
ber, or  that  he  ever  had  dealings  with  tbe 
plaintiff  wherein  he  acted  for  the  firm.  Nor 
was  there  anything  shown  upon  which  tbe 
jury  would  have  the  right  to  base  a  verdict 
that  Howard  was  a  member  of  the  firm,  and 
liable  upon  the  instrument  uiKtn  which  this 
action  is  based.  Tbe  fact  that  he  signed 
the  name  of  the  company  neither  proves  that 
the  concern  was  a  partnerehlp  nor  that  be 
was  a  member  of  it.  He  may  have  been  a 
mere  employ^,  and,  as  such,  authorized  to 
sign  the  company's  name.  The  fact  that  he 
was  in  the  possession  of  the  watch  that  was 
pledged,  and  accepted  tbe  money  with  wbicli 
to  redeem  it,  is  no  proof  that  he  was  a  mem- 
ber of  the  firm,  and,  as  such,  liable  on  a 
check  signed  as  tbe  one  admitted  in  evidence 


i,^ 


Digitized  by 


Google 


Colo.) 


BOBISON  T.  GUMAER. 


935 


was  signed ;  nor  do  both  the  facts,  taken  to- 
gether, make  a  case  which  should  be  sub- 
mitted to  a  jury.  Howard  could  be  held  up- 
on the  Instrument  even  though  no  firm  In 
fact  existed,  but  in  order  to  hold  him  he 
must  have  done  something  by  which  he  Is 
estopped  to  assert  that  no  such  firm  existed. 
There  being  no  proof  that  any  firm  of 
which  Howard  was  a  member  existed,  or 
proof  that  Howard's  conduct  was  such  that 
he  should  be  estopped  from  asserting  that  no 
such  a  partnership  existed,  or  that  he  was 
not  a  meu..)er  of  it,  we  must  aflSrm  the  judg- 
ment 

BAILEY  and  HELM,  JJ.,  concur. 


ROBISON  V.  GUMAER  et  al. 
(Supreme  Court  of  Colorado.    May  4,  1908.) 

1.  JUDGUENT  —  IiIEN  —  LAND     STANDINQ    IN 

Name  of  Thibd  Tebson. 

A  judgment  does  not  of  itself  constitute  a 
lien  upon  realty  of  a  judgment  debtor  appear- 
ing or  record  in_  bis  wife's  name  even  in  the 
county  where  it  is  rendered,  nor  does  the  issue 
of  execution  create  such  a  lien. 

2.  Cbeditobs'  Suit— Conditions  Precedent. 

A  mere  general  judgment  creditor  may  not 
maintain  a  creditor's  suit  to  reach  real  property 
appearing  of  record  in  the  name  of  the  judgment 
debtor's  wife  subject  to  a  resulting  trust  in  his 
favor,  but  a  specific  lien  must  be  procured  upon 
the  judgment  debtor's  interest  in  the  real  estate 
either  by  levy  of  an  execution  thereon  if  the 
realty  can  be  identified,  or  by  filing  a  transcript 
of  his  judgment  in  the  office  of  the  clerk  and 
recorder  of  the  county  where  the  property  is  sit- 
uate, thus  securing  a  statutory  hen  binding  the 
debtor's  interest  in  realty  for  six  years,  or  by 
attachment  of  the  realty  before  judgment  and 
omission  to  merge  the  attachment  lien  through 
levy  of  execution,  or  filing  of  the  judgment  tran- 
script, and  a  like  procedure  is  necessary  where 
the  debtor's  interest  in  the  property  constitutes 
a  constructive  trust,  or  where  it  is  otherwise  of 
isuch  a  nature  that  execution  or  other  process  at 
law  is  insufficient. 

Error  to  District  Court,  Fremont  County; 
Morton  S.  Bailey,  Judge. 

Action  by  Lyman  Roblson  against  A.  R. 
Gnmaer  and  others.  Judgment  of  dismissal 
on  demurrer,  and  plaintiff  brings  error.  Af- 
firmed. 

A.  L.  Taylor  and  J.  L.  Cooper,  for  plaintiff 
in  error.  James  T.  Locke,  for  defendants  In 
error. 

HELM,  J.  This  action  is  in  the  nature  of 
a  creditor's  bill.  It  Is  brought  for  the  pur- 
pose of  subjecting  certain  real  estate  to  the 
payment  of  plaiutlfC's  judgment.  That  judg- 
ment was  obtained  against  defendant  A.  R. 
Gumaer;  but  the  property  through  which  sat- 
isfaction Is  sought  appears  of  record  In  the 
name  of  defendant  E.  L.  Gumaer,  his  wife. 
The  complaint  among  other  things  alleges 
that  this  property  was  purchased  with  funds 
belonging  exclusively  to  A.  R.  Gumaer,  the 
title  thereto,  however,  being  taken  In  the 
name  of  his  said  wife;  that  there  was  no 
consideration  from  her  for  the  property;  and 


that  she  holds  the  title  In  trust  for  the  sole 
use  and  benefit  of  her  husband.  The  com- 
plaint also  alleges  the  issue  of  certain  exe- 
cutions upon  the  judgment  and  the  return 
thereof  nulla  bona;  such  issue  and  return  be- 
ing several  years  prior  to  the  filing  of  the 
complaint.  The  foregoing  statement  is  suffi- 
cient for  the  purposes  of  the  present  opinion. 
Defendants  demurred  to  the  complaint  on 
the  ground  that  It  failed  to  state  a  cause  of 
action,  and  also  on  the  further  ground  that 
upon  the  face  thereof  the  alleged  cause  of 
action  appeared  to  be  barred  by  two  of  our 
limitation  statutes.  The  court  sustained  this 
demurrer,  and,  plaintiff  declining  to  amend, 
judgment  was  rendered  dismissing  the  ac- 
tion. 

The  facts  pleaded  by  plaintiff  and  admit- 
ted by  the  demurrer  show  a  resulting  trust 
In  the  property  described  In  favor  of  the 
judgment  debtor  A.  R.  Gumaer;  and  under 
proi)er  circumstances  such  equitable  Inter- 
est might  by  this  form  of  proceeding  be  de- 
termined and  subjected  to  the  payment  of 
plaintiff's  Judgment  The  printed  arguments 
are  mainly  devoted  to  a  discussion  of  the 
statutes  of  limitation;  but  we  deem  It  un- 
necessary to  consider  these  arguments,  or 
pass  upon  the  applicability  of  those  statutes, 
for  the  finding  and  judgment  of  the  court 
below  must  be  sustained  upon  the  other 
branch  of  the  demurrer.  Some  authorities 
hold  that  such  a  creditor's  bill  as  the  one  be- 
fore us  may  be  maintained  by  a  mere  Judg- 
ment creditor;  but  In  this  state  It  Is  others 
wise.  With  us,  save  In  the  federal  court  the 
Judgment  does  not  Itself  alone  constitute  a 
Hen  upon  the  realty  of  the  judgment  debtor 
even  in  the  county  where  it  is  rendered,  nor 
does  the  issue  of  execution  create  such  lien 
save  upon  personalty.  The  doctrine  has  be- 
come thoroughly  established  that  a  mere  gen- 
eral judgment  creditor  may  not  maintain  this 
proceeding  in  connection  with  real  estate. 
That  is  to  say.  It  Is  not  sufficient  In  this  re- 
spect for  plaintiff  in  cases  like  the  present 
to  simply  allege  and  prove  the  existence  of 
his  judgment  together  with  the  Issue  of  exe- 
cution thereon  and  return  thereof  nulla  bona. 
He  is  required  to  go  a  step  further,  and  pro- 
cure a  specific  lien  upon  the  Interest  of  the 
judgment  debtor  in  the  real  estate  by  means 
of  which  he  seeks  satisfaction.  This  he  may 
do  In  at  least  three  ways,  viz.:  By  levy  of 
an  execution  thereon  in  the  manner  provided 
by  law  If,  as  In  this  case,  the  realty  can  be 
identified;  by  filing  a  transcript  of  his  judg- 
ment In  the  office  of  the  clerk  and  recorder 
of  the  county  wherein  the  property  Is  situate, 
and  thus  securing  a  statutory  Hen  which 
binds  all  interest  in  realty  then  owned  or 
afterwards  acquired  by  the  judgment  debtor 
during  the  period  of  six  years  from  entry  of 
the  judgment;  or  by  attachment  of  realty  be- 
fore judgment  and  omission  to  merge  the 
attachment  Hen  through  levy  of  execution  or 
filing  of  the  judgment  transcript.  Until  he 
has  acquired  a  specific  lien  in  one  of  these 
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methods  or  by  some  other  method.  If  such 
other  method  there  be,  he  Is  not  In  position 
to  invoke  relief  through  a  creditor's  bill  In 
cases  like  the  present.  And  this  is  true 
■where  the  Judgment  debtor's  interest  In  the 
property  exists  in  the  form  of  a  resulting 
trust  as  well  as  where  it  constitutes  a  con- 
structive trust,  or  wliere  it  is  of  such  a  nature 
otherwise  that  execution  or  other  process  at 
law  is  insufiScient.  "The  doctrine  establish- 
ed by  the  authorities  is  that  the  Judgment 
must  be  a  lien  on  the  real  estate  sought  to  be 
subjected  to  sale  on  execution  through  the 
aid  of  a  creditor's  bill."  Barnes  v.  Belghly, 
9  Colo.  479,  12  Pac.  908.  "In  cases  like  the 
present  it  is  requisite  that  the  Judgment  shall 
be  made  a  lien  upon  the  property  which  is  to 
be  subjected  to  it.  Where  the  writ  is  tlius 
operative,  the  Hen  may  possibly  be  acquired 
by  the  execution,  but  otherwise  the  Judgment 
must  be  either  a  lien  under  the  statute  when 
entered,  or  must  be  made  one  by  the  taking 
of  those  steps  which  the  statute  points  out. 
That  in  some  way  the  lien  must  be  acquired 
and  exist  at  the  time  the  bill  la  filed  is  clear- 
ly settled."  Arnett  v.  Coffey,  1  Colo.  App. 
38,  27  Pac.  614;  Dunklee  v.  Rose,  12  Colo. 
App.  424,  56  Pac.  349;  Stephens  v.  Parvln,  33 
Colo.  63,  78  Pac.  688;  Fox  v.  Mpe,  14  Colo. 
App.  261,  59  Pac.  aw.  The  case  of  O'Con- 
nell  V.  Taney,  16  Colo.  353,  27  Pac.  888,  25 
Am.  St.  Rep.  275,  Is  more  nearly  analogous 
in  its  facts  to  the  case  at  bar  than  any  of 
the  other  decisions  by  this  court  or  by  the 
Court  of  Appeals.  And  greater  reliance  is 
placed  thereon  by  coimsel  for  plaintiff  in  er- 
ror than  upon  any  of  the  other  authorities 
cited.  But  the  complaint  In  that  case  alleged 
and  the  evidence  taken  at  the  trial  showed 
that  a  speclfle  lien  was  obtained  by  the 
prompt  filing  of  a  transcript  of  the  Judgment 
in  the  office  of  the  clerk  and  recorder  of  the 
proper  county. 

This  view  of  the  law  seems  to  be  somewhat 
technical,  but  it  rests  upon  substantial 
grounds.  It  Is  in  harmony  with  the  general 
principle  requiring  all  legal  means  to  be  in- 
voked before  an  appeal  is  made  to  equity. 
Agiiin,  the  enforcement  of  this  class  of  Hens 
Is  a  matter  within  the  peculiar  province  of 
equitable  Jurisdiction.  And,  finally,  under 
our  statute,  the  advantage  of  a  Hen  upon  real 
estate  may  he  obtained  in  every  case  where 
the  maintenance  of  a  Judgment  creditor's  bill 
would  be  possible  In  connection  therewith. 
By  this  statute  all  interests  of  the  Judgment 
debtor  in  realty  are  expressly  made  subject 
to  execution  levy  and  sale.  Such  interests 
may  be  legal  or  ecjuitable.  They  may  be  in 
the  form  of  a  resulting  trust,  a  constructive 
trust,  a  vendor's  Hen,  a  leasehold  estate,  etc. 
In  a  pure  creditor's  bill  the  specific  real  es- 
tate through  which  satisfaction  of  the  Judg- 
ment Is  sought  mu.st  be  pointed  out,  and  the 
alleged  Interest  of  the  Judgment  creditor 
therein  must  be  specified.  Hence  the  same 
knowledge  or  information  that  would  enable 
the  Judgment  creditor  to  institute  this  pro- 


ceeding would  also  enable  him  to  make  a 
valid  levy  of  his  execution,  and  thus  obtain 
a  lien  upon  the  realty  mentioned.  With  ns 
the  sheriff  perfects  such  levy  by  filing  with 
the  coimty  clerk  and  recorder  the  statutory 
notice.  Therefore,  not  only  la  it  unnecessary 
to  adopt  the  procedure  existing  formerly  In 
cases  of  this  kind  in  the  absence  of  a  specific 
lien,  but  it  is  doubtful  If  such  procedure  could 
be  Invoked  at  all.  In  general,  to  maintain 
such  a  suit,  the  issue  of  an  execution  and 
return  thereof  unsatisfied  in  whole  or  in  part 
is  a  necessary  averment  Without  such  aver- 
ment the  complaint  or  bill  would  be  fatally 
defective.  But  under  the  statute  last  above 
mentioned  this  averment  could  not  truthfully 
be  made  in  a  case  like  the  one  at  bar;  for,  as 
already  observed,  information  sufficient  to 
identify  the  real  estate  for  the  purposes  of  a 
creditor's  bIH  would  also  enable  the  Judgment 
creditor  to  perfect  the  levy  of  his  execution 
thereon,  and  thus  preclude  a  return  thereof 
nulla  bona.  Having  made  such  levy,  he 
might  at  once  advertise  and  sell  the  prop- 
erty; and  the  purchaser  at  such  sale  might 
then  proceed  in  equity  to  determine  the  ir- 
terest  so  purchased.  But  the  institution  of 
an  action  In  the  nature  of  a  creditor's  bill 
immediately  after  the  levy  and  the  determi- 
nation of  such  interest  before  the  sale  Is  for 
obvious  reasons  preferable.  Such  procedure 
Is  decidedly  to  the  interest  of  the  judgment 
debtor,  because  it  tends  to  avoid  the  sacri- 
fice almost  necessarily  suffered  through  the 
sale  of  a  clouded  and  uncertain  title  to  or  in- 
terest in  real  property.  O'Connell  v.  Taney, 
supra. 

Under  the  circumstances  It  is  no  great 
hardship  to  require  that  the  judgment  debt- 
or before  soliciting  tliis  kind  of  equitable  re- 
lief obtain  a  lien  pursuant  to  one  of  the 
methods  provided.  It  is  sufficient,  however, 
to  say  that  the  question  is  stare  decisis  la 
this  state.  The  Judgment  of  the  district 
court  must  be  affirmed. 

Affirmed. 

STEELE,  C.  J.,  and  MAXWELL,  J.,  con- 
cur. 


RrSSELL  et  al.  v.  COURIER  PRINTING  & 

PUBLISHING  CO. 

(Supreme  Court  of  Colorado.    May  4,  1908.) 

1.  Contracts  —  Validity— "Public  Policv" 
IN  (Jeneral. 

"Public  policy,"  with  respect  to  the  admin- 
istration of  the  law,  is  that  rule  of  law  which 
declares  that  no  one  can  lawfully  do  that  which 
tends  to  injure  the  public  or  is  detrimental  to 
the  public  good. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  vol.  6,  pp.  5813,  5814;  vol.  8,  p. 
7773.] 

2.  Same. 

All  contracts  contrary  to  public  policy  are 
void,  and  if  either  party  to  such  a  contract  seeks 
redress  from  the  other  he  will  be  left  by  the 
courts  in  the  position  in  which  he  placed  him- 
self ;  the  rule  being  to  protect  the  public  by  pre- 
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venting  sach  contracts  being  made  and  avoidiog 
evils  which  naturally  result  therefrom. 

[Ed.  Note.— For  cages  in  point,  see  Cent  Dig. 
vol.  11.  Contracts.  S§  498-511.] 

3.  Same. 

In  determining  from  the  particular  facts  of 
each  case  whether  the  contract  is  contrary  to 
public  policy,  and  therefore  unenforceable,  the 
test  is,  not  so  much  what  acts  the  parties  {ler- 
formed  or  contemplated  doing  in  order  to  carry 
out  their  agreement,  or  its  actual  result,  but, 
rather,  whether  or  not  its  tendency  is  evil. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig- 
vol.  11,  Contracts,  §{  408-511.] 

4.  Same— Influencinq  Action  of  Adxikib- 
TBATIVE  Officeb. 

Agreements  for  procuring  government  con- 
tracts, where  compensation  is  contingent  upon 
the  success  of  the  promisee's  efforts,  are  void 
as  against  public  policy  without  reference  to 
whether  improper  means  are  contemplated  or 
employed  in  their  execution,  as  the  law  conclu- 
sively presumes  that  the  tendency  of  such  agree- 
ments is  evil  and  removes  temptation  by  refus- 
ing them  recognition  in  the  courts. 

[Ed.  Note.— E'er  cases  in  point,  see  Cent.  Dig. 
vol.  11,  Contracts,  §§  606,  607.] 

6.  Sake. 

Laws  1901,  p.  179,  c.  78,  fixes  the  rate  of 
compensation  for  legal  advertising  in  newspa- 
pers at  so  much  for  each  insertion.  Const,  art 
19,  {  2,  requires  that  notices  of  proposed  amend- 
ments to  tne  Constitution  shall  be  published  in 
not  more  than  one  newspaper  of  general  circu- 
lation in  each  county  for  four  successive  weeks, 
etc.  The  Secretary  of  State  ordered  the  publi- 
cation of  proposed  amendments  in  plaintiffs' 
weekly  newspaper.  Thereafter,  defendant,  desir- 
ing to  publish  the  amendments  in  its  daily  pa- 
per, agreed  with  plaintiffs  that,  in  consideration 
of  plaintiffs'  relinquishment  of  the  order  for 
publication  and  the  furnishing  of  stereotyped 
plates  of  the  amendments,  defendant  would  pay 
plaintiffs  one-half  the  amount  received  by  it  for 
such  publication  in  its  daily  paper.  The  agree- 
ment was  entered  into  before  the  Secretary  of 
State  released  plaintiffs  of  their  obliMtiOD  or 
contracted  with  defendant  for  the  publication. 
There  were  other  papers  which  might  have  been 
selected  by  the  secretary.  Plaintiffs  were  re- 
quired to  publish  only  once  a  week,  but  the  con- 
tract secured  by  defendant  provided  for  daily 
insertions,  so  that  defendant  would  receive  as 
compensation  more  than  six  times  what  plain- 
tiffs were  to  receive.  There  was  no  sugestion 
that  either  party  employed,  or  intended  to  em- 
ploy, any  improper  means  to  carry  out  the  terms 
of  the  agreement.  Held,  that  plaintiffs  could 
not  enforce  the  agreement ;  it  bemg  contrary  to 
public  policy,  in  that  its  carrying  out  depended 
upon  the  parties'  ability  to  induce  the  Secretary 
oi  State  to  release  plaintiffs  from  their  obliga- 
tion and  to  make  a  bigger  contract  with  de- 
fendant, and  offered  a  temptation  to  resort  to 
improper  means. 

USd.  Note. — For  cases  in  point,  see  Cent  Dig. 
▼ol.  11,  Contracts,  »  606,  607.] 

Error  to  District  Court,  Larimer  Ctotrnty; 
Christian  A.  Bennett,  Judge. 

Action  by  Howard  Russell  and  another 
against  the  Courier  Printing  &  Publishing 
Company.  Judgment  for  defendant,  and 
plaintiffs  bring  error.    Affirmed. 

The  qnestion  presented  by  plaintiffs  in  er- 
ror is  whether  the  contract  which  they  un- 
dertook to  enforce  against  defendant  in  error 
le  void  as  being  against  public  policy.  The 
trial  court  held  that  it  was,  and  they  bring 
the  case  here  for  review  on  error. 

By  the  amended  complaint  It  appears  that 


plaintiffs  obtained  from  the  defendant  the 
following  contract:  "Whereas,  David  A.  Mills. 
Secretary  of  State  of  Colorado,  has  ordered 
the  publication  of  proposed  amendments  to 
the  Constitution  of  said  state,  as  provided 
for  In  Senate  Bills  Nos.  1,  2,  21,  317  and 
318,  In  the  Fort  Collins  Express,  owned  by 
Russell  &  Sheppard ;  and  whereas,  the  Cour- 
ier Printing  &  Publishing  Company  desires 
to  have  said  contract  annulled  and  a  new  one 
made  for  the  publication  of  the  said  pro- 
posed amendments  In  Its  paper,  the  Daily 
Courier:  Now,  therefore,  said  the  Courier 
Printing  Sc  Publishing  Company  agrees  that. 
In  consideration  of  the  relinquishment  of  said 
order  for  publication  by  said  Russell  &  Shep- 
pard and  the  furnishing  by  said  Russell  & 
Sheppard  of  the  stereotyped  plates  of  said 
amendments,  it  will  pay  to  said  Russell  & 
Sheppard  one-half  the  amount  received  by  it 
for  said  publication  in  said  Dally  Courier, 
less  such  sum  as  may  be  paid  to  the  Republi- 
can State  Central  Committee  by  said  the 
Courier  Printing  A  Publishing  Company." 

Plaintiffs  alleged  in  their  amended  com- 
plaint, in  substance,  so  far  as  necessary  to 
notice,  that  before  securing  this  agreement 
they  owned  and  published  a  weekly  news- 
paper at  f^  Collins,  in  the  county  of  Lari- 
mer, known  as  the  "Fort  Collins  Express"; 
that  at  this  time  there  was  also  published  In 
Larimer  county  six  other  weekly  newspapers ; 
that  the  Secretary  of  State  ordered  the  pub- 
lication of  certain  proposed  amendments  to 
the  Constitution;  that  they  accepted  the 
order  made  by  the  Secretary  of  State,  enter- 
ed into  a  contract  with  him  for  the  publica- 
tion of  such  amendments,  and  prepared  stere- 
otyi)ed  plates  for  the  printing  thereof;  that 
thereafter  they  learned  that  it  was  the  policy 
of  the  Secretary  of  State,  so  far  as  practica- 
ble, to  publish  the  notices  of  such  amend- 
ments in  daily,  instead  of  weekly,  news- 
papers ;  that  the  defendant  through  its  man- 
ager, represented  to  them  that  if  they  would 
rescind  the  contract  which  they  had  made 
with  the  Secretary  of  State  for  the  publica- 
tion of  such  proposed  amendments,  he  (the 
manager)  believed  he  could  secure  the  pub- 
lication thereof  in  the  daily  paper  published 
by  the  defendant,  and  requested  the  plain- 
tiffs to.  rescind  their  contract,  so  that  the 
Secretary  of  State  would  be  at  liberty  to 
award  a  contract  to  the  defendant,  and  the 
defendant,  through  Its  manager,  then  and 
there  propoeed  to  pay  them,  as  a  considera- 
tion for  rescinding  such  contract,  one-half 
of  the  amotmt  received  by  It  on  account  of 
such  publication,  less  any  amount  that  it 
might  contribute  to  the  expense  of  the  Re- 
publican State  Central  Committee;  and  that 
plaintiffs  accepted  the  foregoing  proposition, 
whereupon  the  defendant  executed  and  de- 
livered to  them  the  agreement  above  set  forth. 
It  is  then  alleged  that,  relying  upon  this 
contract,  they  rescinded  the  contract  made 
with  the  Secretary  of  State  for  the  publica- 
tion of  the  proposed  ameadm^ts,  uad  re- 
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quested  him  to  cancel  it,  which  was  aceord- 
iugly  doue,  and  that  thereafter  the  Secretary 
of  State  made  a  new  contract  with  the  de- 
fendant for  the  publication  of  such  proposed 
amendments;  they  (the  plaintiffs)  furnishing 
the  defendant  the  stereotyped  plates  there- 
for. It  is  further  alleged  that  the  defendant 
received  from  the  Secretary  of  State  the  sum 
of  |1,200.G0  for  the  publication  of  such  amend- 
ments, that  it  did  not  contribute  anything 
to  the  Republican  State  Central  Committee, 
and  Judgment  is  prayed  against  it  for  one- 
half  of  the  amount  so  received. 

Geo.  W.  Bailey,  Thomas  J.  Leftwlch,  and 
Newton  W.  Grose,  for  plaintiffs  In  error.  J. 
Fred  Farrar,  for  defendant  in  error. 

GABBERT,  J.  (after  stating  the  facts  as 
above).  "Public  iioUcy,"  with  respect  to  the 
administration  of  the  law,  is  that  rule  of  law 
which  declares  that  no  one  can  lawfully  do 
that  which  tends  to  Injure  the  public,  or  is 
detrimental  to  the  public  good.  23  Cyc.  455. 
All  contracts  contrary  to  public  policy  are 
void.  If  either  party  to  a  contract  of  that 
character  se^s  redress  from  the  other,  he 
will  be  left  by  the  courts  In  the  position  in 
which  he  placed  himself.  It  does  not  sound 
well  for  a  defendant  to  say  that  a  contract 
which  he  deliberately  entered  into,  and  of 
which  be  has  had  the  benefit,  is  void  because 
contrary  to  public  policy ;  but  it  Is  not  for  his 
sake,  or  for  his  protection,  that  the  objec- 
tion is  allowed,  but  for  the  protection  of  the 
public,  by  thus  preventing  this  character  of 
contracts  being  made,  and  avoiding  evils 
which  naturally  result  therefrom.  Hope  v. 
Linden  Park  Ass'n,  58  N.  J.  Law,  627,  34  AU. 
1070,  55  Am.  St.  Rep.  614;  Drake  v.  Lauer, 
93  App.  Dlv.  86,  86  N.  T.  Supp.  986.  It  Is 
clear  that  contracts  contrary  to  public  pol- 
icy cannot  be  enforced,  but  the  difficulty  aris- 
es In  determining  whether  a  given  contract 
comes  within  this  rule.  Each  case  there- 
fore, where  the  question  is  raised,  must  be 
determined  from  its  own  particular  facts.  In 
determining  this  question  the  test  Is,  not  so 
much  what  acts  the  parties  performed  or 
contemplated  doing  in  order  to  carry  out  their 
agreement,  or  its  actual  result,  but,  rather, 
whether  or  not  Its  tendency  is  evil.  Wood 
V.  Casserleigh,  30  Colo.  287,  71  Pac  860,  97 
Am.  St.  Rep.  138 ;  Tool  Co.  v.  Norrls,  2  Wall. 
(U.  8.)  45,  17  L.  Ed.  868;  McMuUen  v.  Hoff- 
man, 174  U.  S.  639,  19  Sup.  Ct  839,  43  L.  Ed. 
1117;  Richardson  v.  Crandall,  48  N.  Y.  348; 
Atcheson  v.  Mallon,  43  N.  Y.  147,  3  Am.  Rep. 
678;  15  Enc.  934;  3  Supp.  Bnc  496.  The 
Supreme  Court  of  the  United  States  has  de- 
clared. In  effect,  that  agreements  for  procur- 
ing government  contracts,  where  compensa- 
tion Ig  contingent  upon  the  success  of  the 
promisee's  elEorts,  are  void  as  against  public 
policy,  without  reference  to  the  question  of 
whether  Improper  means  are  contemplated  or 
employed  In  their  execution,  for  the  reason 
that  the  law  conclusively  inresumes  tb&t  the 


tendency  of  snch  agreements  Is  evil,  and  clos- 
es the  door  to  temptation  by  refusing  them 
recognition  in  the  courts.  Tool  v.  Xorrls. 
supra.  Every  citizen  is  vitally  Interested  in  a 
pure  administration  of  the  affairs  of  gov- 
ernment, and,  in  order  to  attain  this  desired 
end,  the  law  will  not  lend  Its  aid  to  the  en- 
forcement of  a  contract  between  parties  of 
a  character  which  tends  to  tempt  one  or  l>oth 
to  resort  to  sinister  or  improper  influences 
to  secure  contracts  from  our  government.  9 
Cyc.  485;  Greenhood  on  Public  Policy,  363- 
365. 

Improper  influences  are  sometimes  employ- 
ed to  secure  government  contracts,  and  occa- 
sionally, in  awarding  them,  willing  ears  are 
lent  to  corrupt  propositions,  and  when,  by  a 
contract  between  parties,  a  motive  is  disclos- 
ed to  resort  to  improper  means  to  secure  con- 
tracts from  the  government,  the  only  safe 
course  to  pursue  Is  to  meet  the  evil  It  sug- 
gests by  striking  It  down  from  its  inception. 
In  the  present  case,  there  is  not  the  slight- 
est suggestion  that  either  party  to  the  con- 
tract employed,  or  intended  to  employ,  any 
Improper  means  to  carry  out  its  terms;  but 
It  is  of  a  nature  where  such  means  to  effect 
Its  object  might  be  employed,  and  that  is 
sufllclent  to  condemn  It  The  law  adopts  this 
prohibitory  rule  with  respect  to  such  con- 
tracts to  prevent  fraud,  and  remove  tempta- 
tion to  commit  it,  without  regard  to  whether 
fraud  was  contemplated  or  committed.  The 
law  fixes  the  rate  of  compensation  for  legal 
advertising  In  newepapers  at  so  much  per 
each  Insertion.  Laws  1901,  p.  179,  c.  78.  The 
Constitution  requires  that  notices  of  propos- 
ed amendments  to  the  Constitution  shall  be 
published  in  not  more  than  one  newspaper 
of  general  circulation  in  each  count?  for 
four  successive  weeks  previous  to  the  next 
general  election  for  meml)er8  of  the  General 
Assembly.  Section  2,  art  19.  The  contract 
which  plaintiffs  had  was  for  publications 
which  would  be  made  but  once  a  week.  The 
contract  which  it  was  the  purpose  of  the  ar- 
rangement made  by  plaintiffs  and  defendant 
to  secure  for  the  defendant  contemplated 
daily  insertions,  so  that  the  latter  would  re- 
ceive for  the  notices  which  the  plaintiffs  had 
contracted  to  publish  more  than  six  times  as 
much  as  plaintiffs  would  have  received, 
which  was  to  be  divided  between  them.  In 
other  words,  plaintiffs,  by  surrendering  their 
contract,  would,  if  the  defendant  was  award- 
ed the  contract  to  publish  the  notices  wlilch 
they  had  agreed  to  publish,  and  published 
them,  receive  more  than  three  times  what 
they  would  had  they  published  the  same  no- 
tices under  their  contract  with  the  state. 
This  was  the  Inducement  for  the  plaintiffs 
to  surrender  their  contract  with  the  state. 
The  carrying  out  of  this  arrangement  wltff 
the  defendant  by  which  this  end  was  to  be 
attained  was  contingent  upon  their  ability 
to  Induce  the  Secretary  of  State  to  release 
them  from  their  obligation.  This  contingen- 
cy, in  the  circumstances  of  this  case,  invali- 
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dated  the  contract  of  defendant  It  matters 
not  that  the  parties  entered  into  this  agree- 
ment In  good  faith,  or  whether  improper 
means  were  contemplated  or  employed  to 
bring  about  the  resnlt  which  they  intended 
by  entering  into  it,  or  that  the  state  was 
not  a  party,  and  was  free  to  enforce  the  con- 
tract which  it  had  made  with  plaintUts,  or 
could  have  selected  some  other  paper  in 
which  to  publish  the  notices  of  the  proposed 
amendments.  The  fact  remains  that  it  was 
the  intent  of  plaintiffs,  through  the  contract 
which  they  now  seek  to  enforce,  to  secure 
a  sum  of  money  from  the  state  which  they 
could  not  have  obtained  except  by  entering 
into,  and  carrying  out,  such  contract  This 
result  was  dependent  entirely  upon  a  contin- 
gency of  such  a  character  that  it  offered  a 
temptation  to  resort  to  improper  means  to 
bring  It  about  For  this  reason  the  tenden- 
cy of  the  contract  under  consideration  was 
evil,  without  reference  to  the  question  of 
whether  fraud  was  intended  by  the  parties 
or  employed  in  its  execution,  or  whether  the 
state  was,  or  was  not,  defrauded,  and  can- 
not be  enforced. 

The  Judgment  of  the  district  court  Is  af- 
firmed. 

Judgment  affirmed. 

STEELE,  C.  J.,  and  CAMPBELL,  J.,  con- 
car. 


PETTIT  T.  MAYHEW  et  al. 
(Snpreme  Court  of  Colorado.    May  4,  1908.) 

1.  Fraud,  Statute  or— Necessitt  of  Plead- 
ing Statute  as  Defense. 

The  statute  of  frauds,  if  relied  upon,  mnot 
I>e  specially  pleaded  as  a  defense  either  by  de- 
murrer or  by  answer  as  the  case  may  be. 

[B3d.  Note.— For  casps  in  point,  see  Cent.  Dig. 
vol.  23,  Frauds,  Statute  of,  §  363.] 

2.  AppeaI/— Assignment  07  Ebbobs  —  Neces- 
sity. 

To  insure  consideration  of  a  subject  by  the 
Supreme  Court,  it  must  be  covered  by  an  assign- 
ment of  error. 

[Ed.  Note. — ^For  cases  in  point,  see  Cent  Dig, 
vol.  3,  Appeal  and  Error,  {{  2968-2882.] 

3.  Save  —  Revibw  —  Findings  oh  Confuct- 
ING  Evidence. 

Findings  by  the  trial  court  on  conflicting 
evidence  will  not  be  disturbed  on  appeal. 

[XU.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  {{  3983^989.] 

Appeal  from  District  Court  Teller  County ; 
William  P.  Seeds,  Judge. 

Action  by  I«fe  PetUt  against  George  W. 
Mayhew  and  others.  From  a  decree  dismiss- 
ing the  complaint,  plaintiff  appeals.   Affirmed. 

George  H.  Kohn,  for  appellant  Henry  H. 
Clark,  for  appellees. 

HELM,  J.  Appellant  was  the  owner  of  a 
one  thirty-second  interest  In  a  certain  lease 
oa  the  W.  P.  H.  and  other  lode  mining  claims 
In  Teller  county.  The  lease  was  not  taking 
care  of  Itself,  and  for  several  months  he  paid 


the  assessments  made  upon  his  Interest  for 
operating  expenses.  But  on  August  10  or  12, 
1902,  the  exact  date  is  uncertain,  being  in  ar- 
rears for  the  July  and  June  assessments,  be 
was  requested  to  make  payment  of  the  amount 
so  due.  According  to  the  testimony  of  one 
Harding,  who  was  manager  and  collected 
these  assessments,  plaintiff,  In  resimnse  to 
such  request  said:  "I  don't  believe  I  will 
put  any  more  money  In  It  I  have  carried  it 
long  enough."  Also :  "I  will  transfer  all  my 
Interest  In  the  lease  to  Mayhew  and  Pullen, 
and  will  sign  any  paper  that  you  may  get 
up  to  that  effect"  Likewise:  "At  any  time 
that  you  will  bring  me  a  paper  I  will  sign  It" 
Appellant  not  only  did  not  pay  the  June  and 
July  assessments,  but  he  also  discontinued 
bearing  any  portion  of  the  leasing  expenses, 
and  gave  no  further  attention  thereto.  He 
subsequently  went  to  Tacoma,  Wash.,  and  did 
not  return  till  shortly  before  commencing  this 
action.  Mayhew  and  Pullen,  thus  mentioned, 
were  the  original  lessees,  and  any  interest 
relinquished  or  abandoned  by  sublessees  re- 
verted to  them.  The  material  portions  of  the 
testimony  of  Harding  were  contradicted  by 
appellant  and  the  witness  Frame.  At  the 
time  of  the  foregoing  conversation  the  les- 
sees had  been  obliged  to  advance  between 
$8,500  and  $9,000 ;  but  shortly  thereafter  the 
property  began  to  pay  expenses  and  from  De- 
cember, 1902,  a  monthly  profit  was  realized 
from  the  lease.  On  the  8th  of  April,  1903. 
appellant  began  the  present  action  to  have 
his  one  thirty-second  interest  In  the  lease  rec- 
ognized, and  to  recover  from  Mayhew  and 
Pullen  a  corresiwnding  proportion  of  the  prof- 
its previously  realized  from  the  undertaking. 
He  admitted  his  default  In  the  July  and  June 
assessments,  and  that  he  bad  paid  no  assess- 
ment since,  but  claimed  that  In  the  conversa- 
tion of  August  12th.  above  mentioned,  he  de- 
manded from  Harding  a  statement  of  the 
account  before  making  payment  of  the  sum 
due  from  him,  and  that  later  In  August  add 
In  October  he  repeated  this  demand;  that 
such  statements  were  rendered  monthly  and 
one  was  promised  In  this  Instance,  but  was 
never  furnished ;  and  that  he  was  then  ready 
and  has  ever  since  been  ready  to  make  such 
payments  upon  the  production  of  said  state- 
ment. The  cause  was  tried  to  the  court  And 
upon  completion  of  the  evidence  and  argu- 
ment the  court  made  special  findings  of  fact, 
and  entered  a  decree  dismissing  the  com- 
plaint. 

Two  propositions  are  now  urged  for  a  re- 
versal of  that  decree,  viz. :  That  appellant's 
one  thirty-second  of  said  lease  constituted  an 
Interest  hi  realty  which  under  the  statute  of 
frauds  could  not  be  surrendered  except  by 
writing;  also,  that  the  evidence  received  at 
the  trial  did  not  in  any  event  Justify  the 
court's  finding  or  decree. 

Upon  the  first  of  the  foregoing  questions  It 
is  sufficient  to  say  that  the  statute  of  frauds 
is  a  defense  of  which  defendant  may  or  may 
not  avail  himself.    If  he  desires  to  take  ad- 
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vantage  thereof,  nnlesa  the  Infirmity  appears 
in  the  complaint,  he  must  afllrmatlTely  plead 
it  by  answer,  and  he  must  rely  upon  it  at  the 
trial.  This  appellant  did  not  do ;  nor  did  he 
In  any  other  way  raise  or  attempt  to  present 
the  question  in  the  court  below.  Even  In  the 
assignments  of  error  here  this  subject  is  un- 
mentioned.  The  first  allusion  to  the  statute 
of  frauds  occurs  In  appellant's  printed  brief 
supporting  the  present  api)eal.  The  proposi- 
tions that  this  statute,  If  relied  on,  must  be 
specially  pleaded  as  a  defense  either  by  de- 
murrer or  by  answer,  as  the  case  may  be, 
also  that,  to  insure  consideration  of  a  subject 
by  this  court.  It  must  be  covered  by  an  as- 
signment of  error,  are  too  well  known  to  re- 
quire the  citation  of  authorities.  Hence  this 
bran<di  of  appellant's  contention  must  be  de- 
nied. The  court  below  was  therefore  at  lib- 
erty to  consider  from  the  evidence  whether 
appellant  had  relinquished  his  Interest  In  the 
lease,  notwithstanding  the  fact  that  such  re- 
linquishment was  not  In  writing.  And  It  is 
unnecessary  for  us  to  follow  counsel  with  a 
discussion  of  the  distinction  between  a  relin- 
quishment or  surrender  and  an  abandonment 
of  appellant's  said  interest  as  sublessee. 

Turning  to  the  other  subject  urged  for  re- 
versal— I.  e.,  that  the  findings  and  judgment 
of  the  court  I>elow  are  not  sustained  by  the 
evidence — the  position  of  appellant  is  also 
untenable.  The  findings  of  the  district  court 
touching  the  surrender  of  appellant's  interest 
'  and  upon  other  questions  InvoKed  are  In 
accord  with  testimony  disclosed  by  the  rec- 
ord. Some  of  this  testimony  is,  it  is  true, 
contradicted  by  evidence  offered  on  behalf  of 
appellant  But  the  trial  court  resolved  such 
conflicts  in  favor  of  appellees,  and  Interfer- 
ence by  us  upon  this  ground  would  be  unwar- 
ranted. The  Judgment  must  be  affirmed. 
Affirmed. 

STEELE:,  C.  J.,  and  BAILEY,  J.,  concur. 


IKVING  V.  PEOPLE. 
(Supreme  Court  of  Colorado.     May  4,  1908.) 

1,  Cbiminal  Law— Appeal — Questions  Pbe- 

SENTED  BT  RECOBD — MOTION  TO  QUASH— EV- 
IDENCE. 

In  a  criminal  prosecution,  where  the  abstract 
of  the  record  does  not  contain  a  copy  of  the  in- 
formation, nor  any  of  the  evidence  offered  on 
the  trial,  nor  the  motion  to  quash  the  informa- 
tion and  the  ruling  thereon,  error  in  overruling 
the  motion  cannot  be  considered  on  appeal. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  15,  Criminal  Law,  S  2924.] 

2.  Same— Instructions. 

In  a  criminal  prosecution,  where  the  ab- 
stract of  the  record  does  not  contain  the  evi- 
dence nor  a  copy  of  the  information,  and  the 
instructions  given  are  correct  as  abstract  propo- 
sitions of  law,  it  will  be  presumed  that  they 
were  properly  applied  to  the  evidence  introduced. 

[EM.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  15.  Criminal  Law,  {  3032.] 


3.  Same— Tbiai/— Oral  Chaboes— What  Con- 

SWTITES. 

3  Mills'  Ann.  St.  |  1468a,  provides  that 
the  duitrict  court  shali  only  instruct  the  petit 
jury  as  to  the  law  of  the  case,  and  such  instruc- 
tions shall  b«  in  writing,  and  he  shall  not  oral- 
ly qualify  or  exi>lain  instructions  to  the  jury 
after  they  are  given.  In  a  criminal  proseoution. 
after  having  instructed  the  jury  in  writing,  the 
trial  court,  at  the  request  of  the  district  attor- 
ney, stated  orally  to  the  jory  that,  the  state  hav- 
ing elected  to  stand  upon  one  of  the  two  acts 
testified  to,  evidence  of  the  second  act  could  not 
be  considered  for  the  purpose  of  establishing  a 
distinct  offense,  but  only  in  corroboration  of 
the  prosecuting  witness.  Held,  that  the  remarks 
of  the  trial  court  did  not  constitute  an  instruc- 
tion within  the  statute,  but  merely  an  oral  direc- 
tion which  in  no  way  modified  or  qualified  the 
instruction  given. 

[Ed.  Note.— For  casus  in  point,  see  Cent.  Dig. 
vol.  14,  Criminal  Law,  t  1951.] 

4.  Same— Appeal— Review— Harmless  Ebbob 
—  Erbors  Favorable  to  Complaixinq 
Partt. 

Even  if  the  court's  remarks  could  be  con- 
sidered an  instruction,  as  it  was  favorable  to 
defendant,  it  was  not  prejudicial  and  did  not 
constitute  reversible  error. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  15,  Criminal  Law,  it  3085-3088,  3154- 
3109.] 

5.  Same  — Remarks  of  Cocnsel  —  Retalia- 
TOBT  Remarks. 

While,  in  a  criminal  prosecution,  the  de- 
fendant's character  cannot  Ibe  inquired  into  by 
the  state  unless  he  himself  seeks  to  establish 
good  character,  and  while,  in  a  prosecution  for 
rape,  remarks  of  the  prosecuting  attorney  that 
defendant,  while  having  the  right  to  do  so,  did 
not  dare  to  put  witnesses  on  the  stand  to  show 
his  character  or  reputation,  were  improper,  yet 
where  they  were  made  in  reply  to  remarks  by 
defendant's  attorney  that  the  prosecution  had 
used  every  effort  to  find  something  against  de- 
fendant's character  and  would  have  done  so  if 
it  could,  defendant's  counsel  having  first  gone 
outside  the  record,  and  commented  upon  defend- 
ant's character,  and  criticised  the  prosecution 
for  omitting  to  produce  evidence  which  it  bad 
no  right  to  produce,  the  remarks  by  the  prose- 
cuting attorney  in  reply  were  not  reversible  er- 
ror. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  14.  Criminal  Law,  f  1681.] 

Error  to  District  Court  City  and  County 
of  Denver ;  Harry  C.  Riddle,  Judge. 

Oeorge  B.  Irving  was  convicted  of  rape, 
and  he  brings  error.    Affirmed. 

John  A.  Deweese  and  C.  W.  Coykendall, 
for  plaintiff  in  error.  WUliam  H.  Dickson, 
Atty.  Gen.,  and  George  D.  Talbot  Asst  Atty. 
Gen.,  for  the  People. 


GODDABD,  J.  We  learn  from  the  briefs 
of  counsel  that  the  plaintiff  in  error  was 
tried  and  convicted  under  section  1211,  Mills' 
Ann.  St.  The  abstract  does  not  contain  a 
copy  of  the  information,  the  sentence  impos- 
ed, nor  any  of  the  evidence  offered  or  intro- 
duced upon  the  trial.  Error  is  assigned  up- 
on the  overruling  of  a  motion  to  quash  the 
Information.  The  record  does  not  contain 
the  motion  to  quash,  or  the  ruling  of  the 
court  thereon.  We  are  therefore  unable  to 
consider  this  objection.  Nor  can  we  consider 
the  errors  assigned  upon  the  giving  and  re- 
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fusing  of  Instructions,  since  none  of  the  evi- 
dence Is  before  us  to  which  the  same  were 
applied.  Those  given  seem  to  correctly  an- 
nounce abstract  propositions  of  law,  and  wc 
must  presume  that  they  were  properly  ap- 
plied to  the  evidence  introduced.  Those  re- 
fused may  or  may  not  express  the  law  ap- 
plicable to  the  facts  proven.  This  we  cannot 
determine  In  the  absence  of  such  facts. 

The  only  questions  presented  that  we  can 
consider  are: 

1.  Whether  the  court  committed  a  reversi- 
ble error  in  orally  stating  to  the  Jury  that 
the  district  attorney  having  elected  to  stand 
ujwn  the  first  of  the  two  acts  testified  to  by 
the  prosecuting  witness,  and  cautioning  them 
that  tbe  evidence  as  to  the  second  act  could 
not  be  considered  for  the  purpose  of  estab- 
lishing a  distinct  offense,  but  solely  for  the 
purpose  of  corroboration  or  explanation  of- 
the  testimony  given  by  the  prosecuting  wit- 
ness in  regard  to  tbe  first  act,  and  in  stating 
to  them  that  the  defendant  could  be  found 
guilty,  if  at  all,  only  of  the  first  offense 
charged.  (Counsel  for  plaintiff  in  error  ex- 
cepted to  this  statement  upon  tbe  ground  that 
It  constituted  an  oral  Instruction  and  was  in 
violation  of  section  1468a,  3  Mills'  Ann.  St 
which  enacts:  "Tbe  district  court,  in  all  cas- 
es, both  civil  and  criminal,  shall  only  in- 
struct the  petit  Jury  as  to  the  law  of  the 
case;  and  such  instructions  shall  be  re- 
duced to  writing,  •  •  •  and  he  shall  in 
no  case,  after  instructions  are  given,  orally 
qualify,  modify,  or  in  any  manner  explain 
the  same  to  tbe  jury;  Provided,  That  upon 
request  of  both  parties  such  instructions  may 
be  given  orally,  but  in  such  case  if  either 
party  except  to  such  instructions,  the  same 
and  eviery  part  thereof  shall  immediately  be 
reduced  to  writing."  We  think  this  objec- 
tion is,  under  the  circumstances,  untenable 
for  two  reasons :  (1)  The  oral  remarks  com- 
plained of  were  made  in  pursuance  of  a  re- 
quest of  the  district  attorney  to  caution  tbe 
jury  as  to  the  purpose  for  which  the  evi- 
dence relating  to  the  second  act  was  admissi- 
ble, and  do  not  in  our  opinion  constitute  an 
Instruction  within  tbe  contemplation  of  the 
statute,  but  was  merely  an  oral  direction 
during  the  progress  of  tbe  trial  which  in  no 
way  modified  or  qualified  any  instruction 
theretofore  given ;  (2)  If  the  statement  could 
be  considered  as  an  instruction  as  to  the 
law,  It  being  In  favor  of  the  plaintiff  in  er- 
ror, giving  it  orally  was  at  most  an  error 
without  prejudice,  and  one  that  does  not 
constitute  a  ground  for  reversal. 

2.  The  error  assigned  upon  the  remarks 
of  the  district  attorney  in  bis  closing  argu- 
ment presents  a  more  serious  question,  and 
while  we  think  such  remarks  were  improper 
In  so  far  as  they  reflected  upon  the  defend- 
ant's character,  In  regard  to  which  no  testi- 
mony, as  we  are  informed  by  counsel,  was 
introduced,  and  in  face  of  the  instruction 
given  that:  "The  law  presumes  that  a  per- 
son has  a  good  character  and  reputation  un- 


til the  contrary  Is  shown,  and  the  Jury  have 
no  right  to  consider  tbe  omission  on  the  part 
of  the  defendant  to  Introduce  evidence  of  a 
good  character  as  a  circumstance  against 
him  or  as  tending  to  show  his  guilt  in  this 
case" — the  only  Justification  claimed  for 
making  such  remarks  was  the  statement 
theretofore  made  by  counsel  for  defendant  In 
his  argument  to  the  jury,  to  wit:  "That  the 
prosecution  had  raked  hell  with  a  fine-tooth 
comb  to  find  something  against  tbe  defend- 
ant, and  If  they  could  have  found  anything 
against  him  they  would  have  shown  It"  The 
remarks  complained  of  were  in  reply  to  this 
statement  of  counsel  for  defendant,  and  were 
to  the  effect  that  counsel  for  defendant, 
while  having  the  right  to  do  so,  did  not  dare 
to  put  decent,  reputable  witnesses  on  tbe 
stand  who  had  known  defendant  to  show 
that  he  had  any  character  or  reputation  in 
tbe  community.  While  It  is  the  law  that  a 
prisoner's  character  cannot  be  inquired  Into 
or  commented  upon  by  the  prosecuting  attor- 
ney until  he  himself  has  sougbt  to  establish 
bis  good  character,  yet  If  his  counsel  goes 
outside  of  the  record  and  comments  upon  his 
character,  and  especially  when,  as  in  this 
case,  he  criticises  the  prosecution  for  omit- 
ting to  produce  evidence  which  it  had  no 
right  to  produce,  and  charges  that  it  was  un- 
able with  all  its  diligence  to  sbow  anything 
against  defendant's  character.  In  view  of  this 
statement  and  tbe  inference  that  it  was  in- 
tended the  jury  should  draw  therefrom,  we 
think  the  district  attorney  did  not  commit  a 
reversible  error  In  replying  that  It  was  with- 
in the  province  of  the  defense  only  to  Intro- 
duce that  character  of  evidence,  and  that, 
not  having  done  so,  it  did  not  dare  to  do  so. 
WhUe,  even  imder  these  circumstances,  tbe 
conduct  of  the  prosecuting  attorney  is  not 
wholly  excusable,  yet  in  the  light  of  the 
provocation  given  tiierefor  we  do  not  think 
It  constitutes  an  error  which  the  defendant, 
under  the  circumstances,  can  avail  blniself 
of. 

Upon  the  record  before  us  there  is  no  ques- 
tion presented  that  would  justify  a  reversal 
of  the  judgment  of  the  court  below.  It  IB 
therefore  afilrmed. 

Afllrmed. 

STEELE,  C.  J.,  and  BAILEY,  J.,  concut. 


MILLER  V.  DE  GRAFFENRIED. 
(Sapreme  Court  of  Colorado.    May  4,  1008.) 

OOVBNANTS— WaBBANTT— BBEACH. 

A  deed  described  the  land  conveyed,  as 
"subject  •  •  •  to  one  certain  trust  deed" 
incnmbrance  •  *  *  which  said  incumbrance 
has  been  assumed  by"  a  tliird  person,  and  oon> 
tained  a  general  covenant  of  warranty  against 
all  incumbrances  except  for  taxes  for  a  desig- 
nated year,  which  the  grantee  agreed  to  pay. 
Held,  that  the  covenant  of  warranty  was  not  a 
covenant  that  the  third  person  would  pay  tbe 
trust  deed  at  maturity,  but  applied  only  to  the 
estate  conveyed,  which  was  an  equity  of  redemp- 
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tioD ;  tbe  statement  that  the  incumbrance  had 
been  assumed  by  the  third  person  being  at  m08t 
an  added  identification  of  the  incumbrance. 

Error  to  District  Court,  Delta  County; 
Theron  Stevens,  Judge. 

Action  by  Austin  E.  Miller  against  James 
B.  De  Graffenrled.  There  was  a  Judgment 
of  dismissal,  and  plaintiff  brings  error.  Af- 
firmed. 

Porter  Plumb,  for  plaintiff  in  error.  Charles 
L.  Pike,  for  defendant  in  error. 

GODDABD,  J.  On  the  19th  of  October, 
1896,  plaiutift  In  error  purchased  from  de- 
fendant in  error  a  certain  tract  of  land  at 
the  agreed  price  of  $400.  The  deed  describ- 
ed the  land  conveyed  as  follows:  "The  west 
one-half  of  lot  one,  and  all  of  lot  two  in  sec- 
tion one,  township  fifteen  south  of  range 
ninety-five  west,  of  Sixth  principal  meridian, 
containing,  sixty  acres  more  or  less.  Subject 
however  to  one  certain  trust  deed  incum- 
brance for  the  sum  of  $400  and  interest, 
which  said  incumbrance  has  been  assumed 
by  one  G.  A.  Grant" — and  contained  a  gener- 
al covenant  of  warranty  against  all  incum- 
brances, except  taxes  for  1806,  which  the 
grantee  agreed  to  pay.  Thereafter  suit  was 
brought  to  foreclose  the  trust  deed  mentioned. 
The  defendant  was  duly  served  with  notice 
of  the  suit,  and  failed  and  refused  to  defend 
the  same.  Suit  was  prosecuted  to  final 
judgment,  and  Judgment  rendered  in  the  sum 
of  $610  and  costs,  and  a  decree  of  foreclosure 
entered.  The  property  was  sold  under  the 
decree  for  the  amount  of  the  judgment  and 
costs,  and  plaintiff  was  compelled  to,  and 
did,  pay  that  sum  to  redeem  the  premises  and 
clear  the  title  thereto. 

Upon  the  foregoing  facts  the  plaintiff  pred- 
icates his  right  to  recover  the  amount  so  ex- 
pended, and  assigns  error  upon  the  ruling 
of  the  trial  court  In  sustaining  a  demurrer 
to  the  complaint,  upon  the  ground  that  it 
did  not  state  a  cause  of  action,  and  in  hold- 
ing that  the  clause,  "subject,  however,  to  one 
certain  trust  deed  incumbrance  for  the  sum 
of  $400  and  Interest,  which  said  incumbrance 
has  been  assumed  by  one  G.  A.  Grant,"  was 
a  limitation  upon  the  estate  granted,  and 
that  the  deed  conveyed  only  an  equity  of  re- 
demption to  which  alone  the  covenants  in  the 
deed  applied;  his  contention  being  that  the 
words  last  quoted  are  merely  words  of  de- 
scription, and  not  words  of  limitation  of  the 
estate  conveyed.  We  do  not  think  that  this 
contention  of  counsel  can  be  upheld.  "Sub- 
ject always  to  a.  manifest  Intention  to  the 
contrary,  general  covenants  will  be  construed 
aa  limited  to  the  premises  and  estate  purport- 
ed and  Intended  to  be  conveyed;  they  are  in- 
tended to  protect,  and  cannot  be  construed 
to  enlarge,  the  estate  granted."  11  Cyc.  p. 
1069,  and  cases  cited.  And  under  this  rule 
of  construction  it  has  been  frequently  held 
that  a  statement  in  a  deed,  after  a  specific 
description  of  the  granted  premises,  that  they 


are  subject  to  a  mortgage,  qualifies  the  es- 
tate granted,  and  a  subsequent  covenant  of 
warranty  applies  to  the  estate  as  thus  quali- 
fied, which  is  an  equity  of  redemption.  In  8 
Am.  &  Eng.  Enc.  Law  (2d  Ed.)  the  rule  is 
stated  as  follows:  "Though  the  dependent 
covenants  in  a  deed  of  conveyance  may  be  ab- 
solute in  form,  yet  they  are  to  be  constmed 
with  reference  to  the  subject-matter  of  the 
deed.  Their  office  being  merely  to  defend 
that  which  has  been  granted.  *  *  * " 
Page  68,  subd.  "c"  "So  where  a  conveyance 
of  land  is  expressly  qualified  as  being  sub- 
ject to  a  mortgage,  the  covenants  in  the  deed, 
though  absolute,  apply  only  to  the  equity  of 
redemption,  which  is  all  ttiat  such  a  deed 
purports  to  convey,"  Id.  p.  70,  subd.  "dd." 
Among  the  cases  announcing  this  rule,  see 
Freeman  v.  Foster,  55  Me.  506,  511;  Dmry 
V.  Holden,  121  111.  130,  13  N.  E,  647 ;  Brown 
V.  South  Boston  Savings  Bank,  148  Mass. 
300,  19  N.  E.  382;  Walther  v.  Briggs,  69 
Minn.  98,  71  N.  W.  909.  In  Brown  v.  South 
Boston  Savings  Bank,  supra,  it  is  aald :  "But 
while  covenants  may  be,  and  often  are,  dis- 
tinct from  each  other,  and  made  for  different 
objects,  all  are  necessarily  connected  with  tlie 
granting  portion  of  the  deed  and  with  the  de- 
scription of  the  premises  there  given,  and 
must  be  applied  to  that  The  words  'subject 
to  a  mortgage  •  »  • '  are  not  added  to  the 
description  of  the  land  in  the  granting  part 
to  identify  it,  but  to  qualify  the  estate  grant- 
ed, and  to  that  description  as  thus  qualified 
the  warranty  applies.  It  receives  its  full 
force  when  applied  to  the  subject  of  the 
grant,  and  that  must  be  held  to  have  been  an 
equity  of  redemption  ;  otherwise,  the  qualify- 
ing words  are  treated  as  without  force."  In 
Drury  ▼.  Holden,  supra,  Sheldon,  J.,  speak- 
ing for  the  cour^  said:  "It  is  said  the  deed 
from  Daggett  to  Drury  contained  full  cove- 
nants of  warranty,  to  which  there  was  no  ex- 
ception; that  thereby  Drury's  grantor  cove- 
nanted that  he  would  warrant  and  defend  the 
lots  conveyed  against  the  holders  of  all  In- 
cumbrances. The  covenants  extended  only  to 
what  was  conveyed,  and  that  was,  not  the 
lots  absolutely,  but  the  lots  subject  to  the 
incimibrance.  The  real  covenant  was  that, 
otherwise  than  as  subject  to  the  incumbran- 
ces named,  the  lots  were  free  from  all  in- 
cumbrances, and  that  the  grantor  would  war- 
rant and  defend  the  titles." 

It  clearly  appears  in  the  granting  portion 
of  the  deed  that  the  estate  Intended  to  be 
conveyed,  and  that  was  conveyed,  was  the 
title  to  the  premises  described,  subject  to 
the  Hen  of  the  incumbrance — ^In  other  word8» 
the  equity  of  the  grantor  therein — and  the 
statement  that  such  incumbrance  had  been . 
assumed  by  G.  A  Grant  was  at  most  an  add- 
ed identification  of  the  Incumbrance,  and  the 
defendant  did  not  by  his  covenant  of  warran- 
ty guarantee  that  Grant  would  pay  said  In- 
debtedness upon  maturity,  and  in  the  circum- 
stances no  breach  of  the  covenant  is  shown. 
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It  follows  that  the  court  below  correctly 
held  that  the  complaint  did  not  state  a  cause 
of  action.  The  judgment  dismissing  the  ac- 
tion will  therefore  be  affirmed. 

Affirmed. 

STEELE,  0.  J.,  and  BAILEX,  J.,  concur. 


TYLER  T.  McKENZIE. 
(Supreme  Court  of  Colorado.    May  4,  1908.) 

1.  FoBCiBLE  Entry  and  Detainer— TJnlaw- 
ruii  Detainer  and  Rent  or  Damages. 

Under  the  forcible  entrv  and  detainer  act 
(MiUs'  Ann.  St.  c.  53,  §§  19C9,  190«),  the  only 
question  to  be  determined  in  an  action  for  un- 
lawful detainer  is  the  right  to  possession,  and 
a  demand  for  damages  or  rent  cannot  be  join- 
ed in  an  action  for  such  possession,  except  that 
in  an  action  commenced  under  section  1973, 
subd.  4,  a  recovery  for  rent  may  be  had. 

2.  Appkakance— Waivkb  of  Objections— De- 
fects IN  Process  and  Sebvioe. 

Where  a  complaint  sufficiently  stated  a 
cause  of  action  within  the  forcible  entry  and 
detainer  act  (Mills'  Ann.  St.  §  19T3,  subd.  3), 
notwithstanding  claims  for  damages  and  rent, 
matters  not  triable  in  such  an  action,  defend- 
ant, by  appearing  and  answering,  cured  defects 
in  the  summons  and  its  service  because  of  a 
failure  to  comply  with  sections  1980,  1991,  and 
his  misapprehension  of  the  character  of  the  ac- 
tion arising  from  the  allegations  and  prayer  for 
damages  and  rent  and  the  snbstance  of  the  sum- 
mons and  manner  of  service  supposing  the  ac- 
tion to  be  brought  under  Mills'  Ann.  Code  Civ. 
Proc.  c.  23,  authorizing  an  action  of  ejectment 
and  damages,  cannot  be  availed  of  to  change  the 
rale  that  an  actual  appearance  cures  a  defective 
service,  when  except  lor  such  defect  the  court 
would  have  jurisdiction  of  the  person  and  sub- 
ject-matter. 

3.  TBIAIi— iNffTBTrCTIONS— Wbitten     iNSTBtrC- 
TIONB. 

It  is  reversible  error  for  the  court,  over 
objection  of  a  party,  to  instruct  the  jury  orally. 

Error  to  Pitkin  County  Court;  Henry  0. 
Rogers,  Judge. 

Action  by  L.  M.  McKenzle  against  Rose 
Tyler.  Judgment  for  plaintiff,  and  defendant 
brings  error.     Reversed  and  remanded. 

This  action  was  commenced  by  defendant 
in  error,  plaintiff  below,  against  plaintiff 
In  error,  defendant  below.  In  the  county 
court  of  Pitkin  county,  by  filing  a  complaint 
averring  facts  sufficient  to  constitnte  a  cause 
of  action,  imder  subdivision  3  of  section 
1973  of  the  forcible  entry  and  detainer  stat- 
ute (Mills'  Ann.  St)  and,  in  addition,  claims 
for  damages  and  unpaid  rent.  The  summons 
was  Issued  and  served  by  an  attorney.  Coun- 
sel for  defendant,  supposing,  from  the  aver- 
ments and  prayer  of  the  complaint  and  the 
substance  and  manner  of  the  service  of  the 
gammons,  that  the  action  was  brought  under 
the  provision  of  chapter  23  of  the  Civil  Code 
(Mills'  Ann.  Code),  appeared  and  filed  an  an- 
swer, denying  the  allegations  of  the  com- 
plaint upon  which  plaintiff  predicated  her 
right  to  recover  possession  of  the  premises 
la  controversy  and  her  right  to  recover  for 
rent  and  damages ;  and  for  a  further  answer 


and  defense  averred  that  defendant  entered 
Into  possession  of  the  premises  under  an 
agreement  with  the  plaintiff  for  their  use 
and  occupancy  for  a  term  not  exceeding  one 
year,  and  alleged  a  violation  of  said  agree- 
hient  by  the  plaintiff  to  her  damage  of  $100. 
Plaintiff  filed  a  replication  denying  the  al- 
legations of  new  matter  contained  In  the  an- 
swer. When  the  cause  came  on  for  trial, 
both  parties  appearing,  the  court  of  its  own 
motion  announced  that  the  case  would  be 
tried  under  the  statute  relating  to  forcible 
entry  and  detainer.  Whereupon  defendant 
objected  to  proceeding  under  the  statute, 
and  moved  to  dismiss  the  action  on  the 
ground  that  the  court  was  without  Jurisdic- 
tion to  entertain  such  proceeding,  for  the 
reason  that  the  plaintiff  had  not  compiled 
with  the  mandatory  provisions  of  the  statute 
In  bringing  the  action.  The  court  overruled 
the  motion,  and  ordered  the  parties  to  pro- 
ceed with  the  trial.  Defendant  demanded  a 
jury  and  was  required  to  deposit  $20  for 
jury  fee  and  costs.  Upon  the  close  of  the 
testimony  the  court  declined  to  give  the  writ- 
ten instructions  asked  by  either  party,  and. 
against  the  objection  of  both  parties,  said 
to  the  jury:  "The  tenancy  proved  by  the 
testimony  in  this  case  Is  one  from  month  to 
month  and  terminable  on  10  days'  notice. 
Defendant  Is  guilty  of  unlawful  detainer  of 
the  premises  Involved  from  and  after  De- 
cember 6,  1904.  She  owes  plaintiff  rent  upon 
same  from  November  5,  1904,  at  $25  per 
month,  less  whatever  sum  within  the  limit 
of  $100  that  you  may  find  she  has  been  dam- 
aged by  failure  of  plaintiff  to  live  up  to 
her  contract  as  to  the  terms  of  defendant's 
occupancy  thereof.  Insert  the  amount  of 
such  damage  found,  at  the  blank  space  fol- 
lowing the  last  $  mark  In  this  form  of  ver- 
dict." 

The  court  refused  to  allow  counsel  to  ar- 
gue any  question  before  the  jury  except  the 
question  of  damages.  The  jury  returned  a 
verdict  in  conformity  with  the  instruction. 
Both  parties  objected  to  the  court's  receiving 
the  verdict,  and  gave  notice  of  motion  for 
a  new  trial.  Motion  for  new  trial  was  over- 
ruled, and  thereupon  the  following  judgment 
was  rendered:  "Whereupon,  It  Is  by  the 
court  considered,  ordered,  adjudged  and  de- 
creed that  defendant  Is  guilty  of  unlawful 
detainer  of  the  premises  In  question,  sub- 
stantially as  charged  In  the  complaint  here- 
in; that  plaintiff  have  restitution  of  posses- 
sion of  the  same;  and  that  plaintiff  do 
have  and  recover  of  defendant  herein  her 
costs,  to  be  taxed.  •  *  *  It  Is  further  or- 
dered and  adjudged  that  the  verdict  of  the 
jury  heretofore  recorded  is  approved  by  the 
court,  and  the  recording  of  same  is  hereby 
approved  and  affirmed."  The  defendant 
brings  the  case  here  on  error. 

Thomas  A.  Rucker,  for  plaintiff  in  error. 

60DDARD,  J.  (after  stating  the  facts  as 
above).    1.  Counsel  for  plaintiff  in  error  in- 
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8ist  that  the  court  committed  a  fatal  error 
In  assuming  Jurisdiction  to  try  tbe  action  un- 
der the  statute  relating  to  forcible  entry  and 
detainer,  in  the  face  of  the  record  which 
shows  a  noncompliance  with  some  of  its 
essential  requirements,  relying  upon  the  well- 
settled  rule  that,  when  the  Jurisdiction  given 
by  statute  Is  clearly  a  summary  one,  and 
the  manner  of  obtaining  such  Jurisdiction  is 
prescribed  by  the  statute,  such  proTlsIons  are 
mandatory  and  must  be  strictly  followed,  and 
the  record  must  afflrmatlvely  show  a  com- 
pliance therewith.  It  appears  affirmatively 
from  the  record  that  the  provisions  of  the 
statute  In  regard  to  the  Issuance  and  service 
of  a  summons  were  not  complied  with.  These 
provisions  require  that  "the  court  shall  Is- 
sue a  summons,  •  •  •  that  It  shall  com- 
mand the  officer  to  whom  it  may  be  directed, 
to  summons  the  person.  •  •  • "  Section 
1980,  Mills'  Ann.  St.  "Service  of  summons 
issuing  out  of  a  court  of  record  shall  be 
made  in  the  same  manner,  and  with  like  ef- 
fect as  prescribed  before  Justice  courts,  in 
section  11  of  this  act  •  •  •  Proof  of 
such  service  shall  give  the  court  Jurisdiction 
of  the  person  of  the  defendant,  and  of  the 
subject-matter  of  the  suit."  Section  1991, 
Mills'  Ann.  St.  The  following  is  the  record 
entry  in  regard  to  the  return  and  service  of 
the  summons  in  this  case:  "The  original 
summons  was  never  returned.  Counsel  for 
both  parties  agreed  at  the  trial  that  the  copy 
of  summons  In  the  flies,  from  which  this  copy 
is  made,  is  what  was  actually  delivered  to 
defendant  by  a  person  not  an  officer."  In- 
stead of  the  record  therefore  affirmatively 
showing  a  compliance  with  the  mandatory 
requirements  of  the  statute  in  regard  to  the 
issuance  and  service  of  the  summons,  it  dis- 
closes that  there  was  no  attempt  to  comply 
with  them  in  any  particular.  Under  our 
statute,  except  as  provided  In  subdivision  4 
of  section  1973,  the  only  question  to  be  de- 
termined in  an  action  for  unlawful  detainer 
is  the  right  to  tbe  possession  of  tbe  premises, 
and  no  demand  for  damages  or  rent  can  l>e 
Joined  in  an  action  for  such  possession.  Mac- 
Kenzle  t.  Porter  (Colo.)  91  Pac.  917.    While 


it  is  manifest  that  such  omissions.  If  availed 
of  in  apt  time,  would  have  rendered  any  fur- 
ther proceedings  under  the  statute  coram 
non  Judlce,  yet  since  the  complaint  on  its 
face  sufficiently  stated  a  cause  of  action 
within  the  purview  of  subdivision  3  of  section 
1973  of  the  forcible  entry  and  detainer  act, 
although  it  contained  matters  not  triable  In 
such  action,  we  are  forced  to  the  conclusion 
that  by  appearing  and  filing  an  answer  the 
defendant  cured  the  defect  In  tbe  Issuance 
and  service  of  the  summons,  and  his  misap- 
prehension as  to  tbe  character  of  the  action 
cannot  be  availed  of  to  change  the  well-set- 
tled rule  that  an  actual  appearance  always 
cures  a  defective  service  of  a  summons,  when, 
except  for  such  defect,  the  court  would  have 
Jurisdiction  of  the  person  and  the  subject- 
matter  of  the  suit  We  think  therefore  the 
court  did  not  err  In  overruling  defendant's 
motion  to  dismiss  the  action  and  In  pro- 
ceeding with  the  trial  of  the  cause  under 
the  statute. 

2.  We  think  tbe  error  assigned  upon  the 
action  of  the  court  in  Instructing  tbe  Jury 
orally,  and  In  Invading  the  province  of  the 
Jury  in  regard  to  the  material  facts  that 
they  were  called  upon  to  determine  under 
the  Issues  made  by  tbe  pleadings,  necessi- 
tates a  reversal  of  the  Judgment  That  it 
constitutes  reversible  error  for  tbe  court  to 
instruct  the  Jury  orally  over  tbe  objection 
of  counsel  has  been  repeatedly  held  by  this 
court  Wettengel  v.  Denver.  20  Colo.  652,  39 
Pac.  343;  liCe  v.  Stahl,  9  Colo.  208.  11  Pac. 
77 ;  Crawford  v.  Brown,  21  Colo.  272,  40  Pac 
692.  In  tbe  latter  case,  the  Instructions 
were  given  orally  by  the  Judge,  and  taken 
down  at  the  time  by  the  stenographer,  and 
It  was  there  held  that  this  was  not  a  com- 
pliance with  the  statute. 

As  the  Judgment  must  be  reversed  for  thei 
reason  last  stated,  it  Is  unnecessary  to  notice 
the  further  assignments  of  error. 

The  Judgment  will  be  reversed,  and  the 
cause  remanded. 

Beversed  and  remanded. 

STEELE,  C.  J.,  and  BAILET,  J.,  concur. 
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VIIiliAGE  OP  SANDPOINT  v.  DOYLE. 
(Supreme  Court  of  Idaho.    May  9,  1908.) 

1.  Bridobs  —  Ghakactbb    of    Bbidoe    as    a. 
"HionwAT." 

Under  section  8S0  of  the  Revised  Statutes 
of  1887  of  this  state,  a  bridge  is  a  "highway," 
and  subject  to  the  laws  applicable  to  "high- 
ways." 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  8,  Bridges,  f  4. 

For  other  definitions,  see  Words  and  Phrases, 
vol.  4,  pp.  3291,  3306 ;   vol.  8,  p.  7678.] 

2.  Mdnicipal  Corpobatioks— Streets— Priv- 
ileges OF  Abutting  Owners— Ingress  and 

EOBESS. 

Every  property  owner  having  a  lot  abut- 
ting on  a  street  or  highway  has  a  special  and 
peculiar  right  in  that  particular  street  or  high- 
way not  common  to  other  citizens,  and  such 
right  is  a  property  right  appartenant  to  his  lot, 
and  furnishes  and  affords  him  the  means  of  get- 
ting to  and  from  bis  property,  and  thereby  en- 
joying the  common  right  of  all  the  streets  and 
highways  in  common  with  the  community  in 
general. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  D^. 
vol.  36,  Municipal  Corporations,  88  1441-14477] 

3.  consftitdtionai.  law  —  dub  process  of 
Law. 

The  owner  of  a  lot  abutting  on  a  street  or 
highway  has  the  right  of  ingress  and  egress,  and 
for  the  protection  of  such  right  has  his  cause  of 
action,  and  for  a  municipality  to  prohibit  and 
forbid  him  exercising  his  right  to  go  to  and 
from  his  property  over  and  by  way  of  such 
street,  and  to  employ  the  means  necessary  to 
reach  the  street,  would  be  to  take  his  property 
without  due  process  of  law. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  10.  Constitutional  Law,  {  807.] 

4.  Municipal  Corporations. 

A  municipality  has  a  right  to  establish  its 
grades,  and  to  fill  in  or  bridge  or  plank  its 
street  and  right  of  way,  so  as  to  raise  the  sur- 
face to  such  grade,  but  by  doing  so  it  cannot 
preclude  the  BDUtting  property  owner  from  em- 
ploying and  using  such  reasonable  means,  or 
making  such  reasonable  improvements,  as  may 
be  necessary  to  enable  him  to  go  from  bis  prop- 
erty to  the  street,  and  exercise  and  enjoy  the 
right  of  ingress  and  egress. 

[Ed.  Note.— For  rases  In  point,  see  Cent.  Die. 
Yol.  36,  Municipal  Corporations,  88  1445-1448.] 

5.  Same. 

Where  a  municipality  constructs  a  bridge 
450  feet  long  across  a  small  stream  25  feet  wide, 
and  the  adjacent  ravine  or  depression  in  the 
natural  surface  of  the  ground,  and  such  bridge 
is  a  height  of  20  feet  from  the  ground  at  the 
place  where  it  passes  an  abutting  property  own- 
er's lot,  held,  that  it  Is  without  the  power  and 
authority  to  unqualifiedly  prohibit  and  deny  the 

Sroperty  owner  the  right  to  erect  a  platform  on 
is  own  lot  to  such  height  as  to  enable  him  to 
go  from  his  building  to  the  bridge,  and  to  con- 
nect such  platform  with  the  bridge  by  proper 
and  substantial  railings,  and  by  such  means  and 
in  such  manner  exercise  the  right  of  ingress  and 
egress. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  36,  Municipal  Corporations,  {{  1445-144a] 

Sullivan,  J.,  dissenting. 
(Syllabus  by  the  Court.) 

•  Appeal  from  District  Conrt,  Bonner  Oottn- 
ty;  W.  W.  Woods,  Judge. 

Action  by  the  village  of  Sandpoint  against 
William  Doyle.  Judgment  for  defendant,  and 
ItlalntifC  appeals..  :  Alarmed.   . 

96P.-60 


John  A.  Stelnlein  and  Chas.  L.  Heitman, 
for  appellant.    W.  C.  Jones,  for  respondent. 

AILSHIE,  C.  J.  This  action  was  original- 
ly commenced  in  1903  by  the  village  of  Sand- 
point  against  the  defendant  Doyle,  charging 
him  with  constructing  a  building  for  the  pur- 
pose of  running  and  conducting  a  saloon 
business,  and  in  cutting  the  rails  of  a  certain 
bridge  across  Sand  creek  and  connecting  his 
building  therewith.  The  plaintiff  charged 
defendant  with  certain  acts  committed  and 
others  threatened,  which  would  amovmt  to 
a  nuisance,  and  asked  that  be  be  restrained 
and  enjoined  from  the  further  commission 
of  such  acts.  A  demurrer  was  sustained  to 
the  complaint,  and  an  appeal  was  taken  to 
this  court,  and  the  Judgment  of  the  lower 
court  was  reversed.  Village  of  Sandpoint 
T.  Doyle,  11  Idaho,  642,  83  Pac.  598,  4  I/.  R. 
A.  (N.  S.)  810.  The  cause  was  remanded,  with 
direction  to  the  lower  court  to  overrule  the 
demurrer,  and  take  such  further  proceedings 
as  might  be  consistent  with  the  views  ex- 
pressed In  the  opinion.  The  cause  was  tried 
in  the  district  court,  and  findings  of  fact  and 
conclusions  of  law  and  Judgment  were  made 
and  entered  in  favor  of  the  village  and 
against  the  defendant,  restraining  and  en- 
joining the  defendant  as  prayed  for  in  the 
complaint.  The  defendant  prepared  and  serv- 
ed bis  statement  and  bill  of  exceptions,  and 
had  the  same  settled,  and  thereupon  moved 
for  a  new  trial,  and  bis  motion  was  granted, 
and  a  new  trial  was  ordered.  The  case  there- 
after came  on  for  a  new  trial,  and  upon  stip- 
ulation of  the  attorneys  for  the  resijective 
parties  the  case  w^as  submitted  to  the  trial 
judge  upon  the  evidence  that  liad  been  taken 
on  the  previous  trial,  and  no  witnesses  testi- 
fied upon  the  latter  trial.  The  case  was  sub- 
mitted, and  taken  under  advisement  by  the 
court,  and  thereafter  findings  of  fact  and 
conclusions  of  law  were  made  and  filed,  and 
Judgment  was  rendered  and  entered  in  favor 
of  the  defendant  and  against  the  plaintiff, 
and  this  appeal  is  from  the  judgment 

It  is  necessary  to  observe  here  tliat  the 
first  trial  took  place  before  Hon.  R.  T.  Mor- 
gan, who  was  then  presiding  judge  of  the 
First  Judicial  district,  and  a  new  trial  was 
granted  by  bim.  Before  the  case  came  on 
for  a  new  trial,  Hon.  W.  W.  Woods  succeeded 
to  the  office  of  Judge  of  the  First  judicial  dis- 
trict, and  accordingly  tried  the  case  on  re- 
trial. Judge  Woods,  therefore,  did  not  see 
the  witnesses  or  hear  them  testify,  and  the 
entire  case  was  made,  so  far  as  he  was  con- 
cerned, upon  a  paper  record.  Under  such 
circumstances  this  court  must  examine  the 
evidence,  and  weigh  the  same  in  all  respects 
as  If  the  case  bad  never  been  tried  before, 
and  will  consider  the  evidence  the  same  as 
if  the  case  were  being  originally  beard  In  this 
court.  Roby  v.  Roby,  10  Idaho,  139,  77  Pac. 
213;  Morrow  v.  Matthew,  10  Idaho,  438,  79 
Pac.  .196;    Stonebunm  T.   Stonebumer,  U 
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Idaho,  607,  83  Pac.  938 ;  Van  Camp  v.  Emery, 
13  Idaho,  202,  89  Pac.  752.  It  appears  from 
the  evideuce  that  the  bridge  in  question  Is 
about  16  feet  wide  or  14%  In  the  clear,  and 
that  it  crosses  what  is  known  as  "Sand 
Creek,"  and  that  the  street  at  each  end  of 
the  bridge  is  50  feet  in  width,  and  the  street 
over  which  the  bridge  is  erected  is  the  street 
connecting  Railroad  street  with  First  street 
in  the  village  of  Sandpoint.  This  bridge  is 
450  feet  long,  and  varies  from  a  height  of  27 
feet  at  the  deepest  place  in  the  canyon  or 
stream  down  to  a  point  at  each  side  of  the 
canyon  at  which  the  bridge  meets  the  ground. 
It  is  a  wooden  bridge,  with  irasts  and  hand 
rails  on  each  side  to  protect  pedestrians,  ve- 
hicles, and  animals  from  runuing  or  falling 
off  the  bridge.  The  stream  ia  only  about  25 
feet  wide,  and  at  low  water  is  only  about  6 
inches  deep,  but  when  the  high  waters  come 
the  stream  is  sometimes  as  much  as  300  feet 
wide  and  15  feet  deep  at  the  center  of  the 
stream.  The  defendant  Doyle  owns  a  lot, 
situated  within  the  depression  or  canyon, 
between  the  main  chaimel  of  the  stream  and 
the  end  of  the  bridge.  The  water  seldom 
overflows  his  lot  The  easement  or  right  of 
way  for  a  street  In  front  of  Doyle's  lot  ap- 
pears to  be  50  feet  In  width,  but  when  defend- 
ant constructed  its  bridge,  it  built  the  bridge 
on  the  side  of  the  street  next  to  Doyle's  lot, 
and  immediately  along  and  contiguous  to 
the  front  of  the  lot,  so  that  no  space  was  left 
between  the  side  of  the  bridge  and  the  de- 
fendant's lot  Tbia  bridge  has  been  construct- 
ed for  some  six  or  eight  years.  Doyle  com- 
menced the  construction  of  his  building,  erect- 
ing It  on  substantial  posts,  well  braced,  and  in 
doing  80  it  became  necessary  for  him  to  cut 
the  railing  on  the  side  of  the  bridge  next  to 
his  property.  He  constructed  his  building 
so  as  to  make  the  floor  on  a  level  with  the 
bridge,  setting  the  building  back  some  12 
feet  from  the  bridge.  He  constructed  a  safe 
and  substantial  platform  in  front  of  his 
building,  between  the  building  and  the  bridge, 
and  placed  posts  and  rails  around  it  so  as  to 
protect  persons  from  falling  oflf.  The  rails 
placed  around  the  platform  appear  to  be  as 
substantial  and  safe  In  every  respect  as  those 
placed  around  the  bridge  by  the  village. 
Doyle  appears  to  have  erected  this  building 
for  the  purpose  of  conducting  a  saloon,  and 
so  declared  his  Intention,  and  when  he  com- 
pleted the  same,  opened  up  in  the  saloon 
business.  He  ran  the  saloon,  however,  for 
only  a  couple  hours,  when  he  was  arrested 
and  fined  for  violating  the  village  ordinances. 
It  appears  that  the  village  trustees  had  duly 
and  regularly  passed  and  adopted  an  ordi- 
nance prohibiting  the  sale  or  giving  away  of 
any  liquors  or  intoxicating  drinks  within 
100  feet  of  this  bridge,  and  it  was  for  vio- 
lating this  ordinance  that  Doyle  was  arrested 
and  fined.  He  appears,  however,  to  have 
threatened  to  continue  In  the  saloon  business 
at  tliat  place  and  to  complete,  equip,  and 


maintain  his  building  for  that  purpose,  which 
was  the  cause  of  this  action  being  instituted 
against  him.  After  leaving  his  building  idle 
for  considerable  time,  he  later  opened  up  In 
the  dry  goods  business,  concluding,  perhaps, 
that  it  would  be  a  more  peaceful  business  and 
less  offensive  to  the  municipal  authorities, 
and  perhaps  less  liable  to  invite  the  repeated 
visits  of  the  police  authorities.  He  continued 
In  the  mercantile  business  to  the  time  of  the 
trial  of  this  case,  and  made  no  further  at- 
tempt to  conduct  the  saloon  business,  or  any 
other  unlawful,  prohibited,  or  Illegitimate 
business  therein,  so  far  as  the  record  shows. 
It  is  contended  by  the  municipality  that 
the  decision  of  this  court  on  the  previous 
appeal  is  the  law  of  the  case,  and  that  the 
judgment  rendered  and  entered  by  the  dis- 
trict court  is  in  confilct  therewith.  On  the 
previous  appeal,  this  court  speaking  through 
Chief  Justice  Stockslager,  said:  "We  tbintc 
the  village  authorities  have  the  power  to  per- 
mit or  reject  the  application  of  any  one  to 
construct  any  kind  of  a  building  to  connect 
with  this  bridge.  If  it  is  by  them  considered 
injurious  to  the  traveling  public,  offensive  to 
any  class  of  people  who  may  have  occasion 
to  pass  over  the  bridge,  then  they  may  pro- 
hibit Its  construction."  Upon  a  casual  read- 
ing of  this  language,  it  might  be  taken  to  In- 
dicate the  view  ot  the  court  that  the  munic- 
ipality could  absolutely  prohibit  the  construc- 
tion of  any  kind  of  a  building,  whether  law- 
ful within  Itself  or  not  and  whether  Intend-^ 
ed  for  use  in  a  lawful  and  legitimate  busi- 
ness or  otherwise.  In  order  to  ascertain, 
however,  the  real  purpose  and  intent  of  the 
court  it  is  necessary  to  ascertain  the  exact 
question  that  was  before  the  court,  and  that 
was  then  being  discussed  and  considered  by 
the  court  and  out  of  the  consideration  of 
which  the  use  of  this  language  arose.  The 
question  there  being  considered  was  the  right 
of  Doyle  to  maintain  a  nuisance  on  his  prop- 
erty adjacent  to  this  bridge,  and  particular- 
ly the  power  of  a  court  of  equity  to  restrain 
him  from  carrying  on  a  business  within  a 
district  where  the  same  was  prohibited  and 
forbidden  by  a  municipal  ordinance,  and  to 
maintain  a  nuisance  on  and  adjacent  to  this 
bridge.  The  court  held  that,  notwithstand- 
ing the  right  of  the  municipality  to  hav» 
Doyle  repeatedly  arrested  for  violating  the 
ordinance,  It  might  also  Invoke  the  aid  of  a 
court  of  equity  to  restrain  him  from  main- 
taining the  building  and  ottenslve  business 
at  the  place  and  In  the  manner  it  was  main- 
tained, and  wherein  the  offense  and  violation 
was  being  repeatedly  committed.  The  ques- 
tion was  not  before  the  court  on  that  ap- 
peal, of  the  power  of  the  municipal  authori- 
ties to  absolutely  prohibit  the  construction 
of  any  Imildlng  whatever  at  that  place,  or 
the  maintaining  and  carrying  on  of  any  law- 
ful and  legitimate  business  on  the  property 
In  question.  The  decision  rendered  by  this 
court  on  the  former  appeal  la  vnqoestioiialtljr 
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the  law  of  the  case  upon  all  matters  that 
were  inTOived  In,  presented,  and  passed  upon 
on  that  appeal.  It  determines  the  right  of 
the  municipality  to  restrain  and  enjoin  the 
appellant  in  this  case  from  maintaining  a 
saloon  or  conducting  a  saloon  business  on 
this  property.  Beyond  that,  however,  we  do 
not  think  anything  said  in  that  opinion  can 
be  treated  as  the  law  of  the  case. 

At  the  trial  of  this  case  it  appeared  that 
the  defendant  and  respondent  bad  abandoned 
the  saloon  business  more  than  three  years 
previous  to  the  trial,  and  had  not  been  main- 
taining his  place  of  business  for  that  par- 
pose,  and  ttiat  he  had,  on  the  contrary, 
maintained  an  orderly  and  legitimate  busi- 
ness, and  was  at  the  time  of  the  trial  en- 
gaged in  the  mercantile  business,  using  his 
property  (or  that  purpose.  It  was  therefore 
unnecessary  to  issue  a  permanent  restrain- 
ing order  against  him,  enjoining  him  from 
carrying  on  or  conducting  the  saloon  business 
or  maintaining  a  place  for  that  purpose.  The 
only  question  properly  presented  on  this  ap- 
peal for  our  determination  is  the  power  and 
authority  of  the  municipality  to  absolutely 
forbid  and  prohibit  the  respondent  from 
erecting  and  maintaining  a  building  on  bis 
own  lot,  and  erecting  and  maintaining  the 
platform  in  front  thereof,  so  as  to  connect 
with  the  bridge  and  have  access  to  and  egress 
from  his  property  over  and  by  way  of  the 
bridge.  In  the  first  place,  we  must  remem- 
ber that  respondent's  lot  abuts  on  one  of  the 
streets  and  thoroughfares  of  the  appellant 
corimratlon.  It  must  also  be  borne  in  mind 
that  the  bridge  along  and  over  this  street  is 
a  part  of  the  street.  In  other  words,  a 
bridge  is  a  highway.  Section  860,  Rev.  St. 
1887;  Elliott  on  Roads  and  Streets  (2d  Ed.) 
(  27.  If  the  village  had  not  seen  fit  to  con- 
struct this  bridge  across  Sand  creek,  and  the 
ravine  and  depression  through  which  it  flows, 
but  had  rather  preferred  to  leave  the  street 
as  it  previously  was  on  the  surface  of  the 
ground,  there  could  be  no  question  of  the 
right  of  Doyle  to  construct  his  building,  un- 
der proper  regulations,  and  maintain  the 
same  on  bis  lot  and  fronting  on  this  street, 
with  all  the  necessary  privileges  of  Ingress 
and  egress  through  and  over  the  street.  But 
tbe  village  saw  fit  to  raise  the  surface  of 
the  street,  which  it  might  have  done  by  a 
fill,  until  it  came  to  the  main  channel  of  the 
stream,  or,  as  It  did  do,  by  erecting  posts 
and  building  a  platform  or  bridge  at  the 
grade  and  level  to  which  it  desired  to  raise 
the  surface  of  the  street  Now  tbe  village 
having  seen  fit  to  raise  tbe  surface  of  Ita 
easement  and  right  of  way  for  street  par- 
poses  to  an  elevation  of  20  feet  in  front  of 
Doyle's  property,  has  he  not  an  equal  right 
to  raise  bis  building  to  the  same  elevation, 
so  as  to  preserve  his  right  of  ingress  and 
egress?  -If  he  can  do  so,  be  is  clearly  with- 
in his  legal  rights.  If  he  cannot,  then  tl>e 
village  by  raising  the  grade  of  its  street, 
tlirougb  tbe  guise  and  name  of  a  bridge,  may 


Improve  Doyle  out  of  his  property  and  all 
right  of  use  and  benefit  thereof.  This  is 
certainly  not  justice,  and  we  do  not  think 
It  is  the  law.  Every  citizen  has  an  equal 
right  with  every  other  to  travel  the  streets 
of  this  municipality;  but,  on  the  contrary, 
every  property  owner,  having  a  lot  abutting 
on  a  street  or  thoroughfare,  has  a  special 
and  peculiar  right  in  that  particular  street 
not  common  to  the  other  citizens.  That  right 
is  a  property  right  appurtenant  to  his  lot, 
and  funiisbes  him  the  means  of  getting  to 
and  from  bis  property,  and  thereby  enjoying 
the  common  right  of  all  the  streets  with  tbe 
balance  of  the  citizens  of  the  community.  If 
he  cannot  get  out  from  bis  property,  and  has 
no  means  of  Ingress  or  egress,  then  the 
streets  and  thoroughfares  of  the  municipali- 
ty will  tie  of  no  use  to  him,  and  consequently 
his  property  will  be  of  but  little  benefit  to 
him.  While  the  public  generally  may  have 
no  special  or  particular  interest  In  the  right 
of  ingress  to  any  particular  lot  owner's  prop- 
erty, the  lot  owner  has  a  very  material  and 
special  Interest  in  having  the  public  reach 
his  property  and  place  of  business,  and  in 
his  right  to  go  and  come  and  carry  on  busi- 
ness and  invite  the  public  to  bis  place  of 
business.  It  has  been  held  by  the  courts 
tliat  to  cut  off  this  right  of  ingress  and  egress 
would  be  to  take  the  lot  owner's  property 
without  due  process  of  law.  Transylvania 
University  v.  City  of  Lexington,  3  B.  Mon. 
(Ky.)  25,  38  Am.  Dec.  173;  Story  v.  K.  X. 
Elevated  R.  Co.,  90  N.  T.  122,  43  Am.  Rep. 
146;  Adams  v.  Chicago,  etc.,  R.  B.  Co.,  39 
Minn.  286,  39  N.  W.  629,  1  L.  R.  A.  493,  12 
Am.  St.  Rep.  644 ;  Elliott  on  Roads  &  Streets 
(2d  Ed.)  §  695. 

In  considering  the  general  question  of  the 
right  of  ingress  and  egress,  and  the  property 
owner's  right  of  action  for  damages  on  ac- 
count of  an  obstruction  thereof,  the  Supreme 
Court  of  Minnesota  in  Brakken  v.  M.  &  St. 
L.  R.  R.  Co.,  29  Minn.  41,  11  N.  W.  124,  says: 
"With  reference  to  the  other  point  it  is  well 
settled  that  the  owner  of  lots  abutting  on  a 
public  street,  whether  he  owns  tbe  soil  to 
the  center  of  the  street  or  not,  has  a  special 
interest  in  the  street,  different  from  that  of 
the  general  public.  It  may  not  be  very  im- 
portant to  the  general  public  whether  they 
sliall  be  able  to  get  to  the  private  property 
of  an  individual,  but  it  is  important  to  the  in- 
dividual whether  he  should  be  able'  to  get  to 
and  from  his  residence  or  business,  and 
whether  the  public  have  the  means  of  get- 
ting there  for  social  or  business  purposes. 
If  there  be  an  obstruction  in  the  street  in 
front  of  or  near  his  abutting  property,  so  as 
to  prevent  access  to  it,  the  damage  which  he 
sustains  la  different,  not  merely  in  degree, 
but  in  kind,  from  that  experienced  in  com- 
mon with  other  citizens,  and  he  may  main- 
tain a  private  action  for  the  special  injury  to 
him,  notwithstanding  there  is  also  a  remedy, 
in  behalf  of  the  public."  Likewise  the  Su- 
preme Court  of  Kansas,  in  Veuard  T.  Cross, 
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8  Kan.  255,  says:  "But  the  petition  goes  fur- 
ther, and  alleges  that  this  highway  is  plain- 
tiff's 'only  means  of  ingress  and  egress'  to  his 
land.  Obstructing  such  highway  therefore 
prevents  bis  access  to  his  lands.  Here  is  dis- 
closed a  particular  Injury  to  plaintiff,  one 
differing  not  merely  In  degree,  but  also  In 
kind,  from  that  suffered  by  the  community  In 
general.  It  is  not  that  he  uses  this  high- 
way more  than  others,  but  that  the  use  is  of 
a  particular  necessity  to  him.  affording  him 
an  outlet  to  his  farm.  It  is  to  him  a  use  and 
a  benefit,  differing  from  those  enjoyed  by  the 
imblic  at  large.  Obstructing  the  highway 
destroys  that  particular  use  and  benefit.  He, 
therefore,  may  maintain  his  individual  ac^ 
tlon."  See,  also.  Street  Railway  v.  Cwnmlns- 
ville,  14  Ohio  St.  523;  Lostutter  v.  Aurora, 
126  Ind.  430,  26  N.  E.  184,  12  L.  R.  A  259; 
Broome  v.  N.  Y.  &  N.  J.  Tel.  Co.,  42  N.  J.  Eq. 
141,  7  Atl.  851. 

Considerable  stress  has  been  laid  on  the 
proposition  that  an  abutting  property  owner 
has  no  right  to  interfere  with  or  cut  the  rails 
of  a  bridge.  That  is  a  correct,  general  prin- 
ciple of  law ;  but  it  is  founded  upon  the  as- 
sumption that  the  municipality,  on  Its  part, 
will  not  undertake  to  prevent  the  property 
owner's  right  of  Ingress  and  egress,  and  that 
It  will  so  construct  its  bridges  and  maintain 
Its  street  grades  as  to  afford  the  property 
owner  an  equal  right  of  erecting  or  construct- 
ing like  or  similar  means  on  his  property  in 
order  to  enable  him  to  get  to  and  from  the 
streets.  If  the  municipality  should  build  a 
bridge  across  another  street,  then,  clearly, 
there  would  be  no  abutting  property  owner 
entitled  to  cut  the  rails  of  the  bridge  or  In- 
terfere therewith,  for  the  reason  that  It 
would  be  one  highway  across  another,  and 
the  public  would  be  entitled  to  both  ease- 
ments and  to  maintain  and  protect  the  same. 
This  would  also  be  true  If  the  municipality 
should  build  a  bridge  across  a  navigable 
stream.  Again  we  would  have  one  highway 
over  and  across  another,  and  the  public 
would  be  entitled  to  maintain  the  easement 
and  right  of  way  and  keep  the  same  open 
and  free  to  traflSc.  A  very  different  principle 
of  law  arises,  however,  when  the  city  raises 
its  grade,  either  by  fill,  a  bridge,  or  In  any 
other  manner,  through  or  over  a  depression 
in  the  natural  surface  of  the  ground  and 
along  adjoining,  and  abutting  properties.  In 
such  case,  while  the  municipality  may  adopt 
reasonable  rules  and  regulations  with  refer- 
ence to  the  erection  and  maintenance  of 
buildings  and  all  approaches  to  the  same,  and 
entrance  to  and  over  the  street.  It  cannot  ab- 
solutely prohibit  the  property  owner  from 
using  the  street  and  enjoying  his  right  of  go- 
ing and  coming  to  and  from  bis  property 
through  and  over  such  street.  In  order  to  em- 
Joy  that  right  and  privilege,  he  must  be  ac- 
corded an  equal  and  concurrent  right  of  using 
such  means  and  methods  on  his  own  proper- 


ty as  to  enable  him  to  get  to  the  street,  and 
connect  his  property  or  place  of  business 
with  the  street  or  highway  over  which  he 
must  necessarily  pass.  It  has  been  suggest- 
ed that  the  bridge  in  question  is  not  wide 
enough  to  accommodate  the  traveling  public 
and  also  afford  means  of  ingress  and  egress 
to  abutting  property  owners.  The  question 
as  to  the  extent  of  the  duty  and  responsibil- 
ity of  the  munlciimlity  in  that  resiiect  does 
not  arise  in  this  case,  for  the  reason  that  the 
village  here  constructed  Its  bridge  on  the  side 
of  Its  right  of  way,  next  to  respondent's  prop- 
erty, and  caused  the  bridge  to  adjoin  the 
front  of  respondent's  lot.  It  therefore  cut 
him  off  from  his  previous  right  of  access  to 
the  street  on  its  natural  surface,  and  left 
him  without  any  means  of  egress  and  ingress 
at  all,  unless  he  can  go  over  the  bridge.  Had 
his  lot  been  on  the  other  side  of  the  street, 
and,  consequently,  34  feet  from  the  bridge,  as 
are  the  other  property  owners  on  the  farther 
side  of  the  street,  another  and  different  ques- 
tion would  then  arise  and  call  for  oar  con- 
sideration. But  since  It  does  not  arise  In  this 
case,  we  will  not  consider  it 

We  have  examined  all  the  evidence  In  this 
case,  and  are  satisfied  that  the  village  Is  not 
entitled  to  an  injunction  restraining  the  re- 
spondent from  maintaining  his  building  and 
place  of  business  on  his  lot  abutting  on  this 
bridge.  We  are  also  satisfied  that  be  Is  en- 
titled to  egress  and  ingress  over  this  bridge. 

The  Judgment  of  the  lower  court  must 
therefore  be  afflrmed,  and  It  Is  so  ordered, 
with  costs  In  favor  of  respondent. 

STEWART,  J.,  concurs. 

SULLIVAN,  J.  (dissenting).  I  am  unable 
to  concur  In  the  conclusion  reached  by  my 
Associates.  While  a  bridge  is  a  highway  un- 
der our  law,  it  seems  to  me  that  there  Is  a 
clear  distinction  between  the  rights  of  land- 
owners, abutting  on  the  streets  of  a  town  or 
city,  and  the  rights  of  landowners  abutting 
on  a  bridge.  Bridges  necessarily  require  dif- 
ferent and  more  careful  protection  from  fire 
and  other  elements  than  the  ordinary  street, 
and  most  of  the  bridges  of  the  state  are  only 
of  sufficient  width  to  permit  vehicles  to  pass 
each  other,  and  I  do  not  think  that  the  own- 
ers of  property  abutting  on  a  bridge  have 
that  "special  and  peculiar  right,"  referred  .to 
In  the  opinion  of  the  majority,  to  the  use  of 
the  bridge  that  abutting  property  landowners 
have  on  the  ordinary  street  or  highway.  In 
my  view  of  the  matter  the  abutting  landown- 
ers to  a  bridge  have  the  same  rights  as  the 
public  to  use  such  bridge,  but  they  have  no 
right  to  establish  business  houses  along  such 
bridge,  cut  the  railing  thereof,  connect  their 
business  houses  with  the  bridge,  and  condtict 
business  therein. 

The  Judgment  of  the  lower  court  ought  to 
be  reversed. 
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STATE  V.   WEST. 
(Supreme  Court  of  Idaho.     June  3,  1908.) 

1.  Larceny— Ghand   Larceny— Infobmation. 

An  information  which  charged  that  the  de- 
fendant "did  willfully,  unlawfully,  and  feloni- 
ously steal,  take,  and  drive  away  one  brown 
feldinj^.  branded  1?  on  the  left  stifle,  said  geld- 
ing being  then  and  there  the  personal  property 
of  A.  J.  Harley,  and  one  black  gelding,  branded 
X  on  the  left  shoulder,  said  gelding  being  then 
and  there  the  personal  property  of  J.  B.  Whit- 
son  and  Brother,  •  •  ♦  contrary  to  the 
form,  force,  and  effect  of  the  statute  in  sucli 
cases  made  and  provided,  and  against  the  power, 
force,  and  dignity  of  the  state  of  Idaho,"  is 
sufficient  to  charge  the  defendant  with  the  crime 
of  grand  larceny  of  the  black  gelding  mentioned 
therein. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  32,  Larceny,  H  i»-95.] 

2.  Samb— Evidence. 

The  evidence  held  insufficient  to  support 
the  verdict. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  32,  Larceny,  §§  149-178.] 

(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Elmore  Coun- 
ty;   Lyttleton  Price,  Judge. 

William  L.  West  was  convicted  of  grand 
larceny,  and  appeals.    Reversed. 

C.  C.  Cavanab  and  W.  C.  Ilowle,  for  ap- 
pellant. J.  J.  Guheen,  Atty.  Gen.,  Edwin 
Snow,  J.  U.  Peterson,  and  B.  S.  Crow,  for 
respondent. 

SULLIVAN,  J.  The  appellant  was  con- 
victed of  grand  larceny  for  stealing  a  brown 
gelding,  and  sentenced  to  a  term  of  six  years 
In  the  penitentiary.  This  case  was  once  be- 
fore this  court.  11  Idaho,  157,  81  Pac.  lOT. 
On  that  appeal  the  judgment  of  the  trial 
court  was  reversed  and  a  new  trial  granted. 
A  new  trial  was  had,  and  a  verdict  of  guilty 
was  found  by  the  Jury,  and  the  judgment  was 
Blx  years'  Imprisonment.  A  motion  for  a 
new  trial  was  overruled,  and  this  appeal  Is 
from  that  order  and  the  judgment  of  con- 
viction. Two  errors  are  assigned,  one  of 
which  goes  to  the  suflBclency  of  the  Informa- 
tion and  the  other  to  the  suflBclency  of  the 
evidence  to  support  the  verdict. 

As  to  the  sufficiency  of  the  information, 
the  charging  part  of  the  Information  is  as 
follows:  "The  said  William  L.  West,  on  or 
about  the  6th  day  of  June,  A.  D.  nineteen 
hundred  and  three,  at  the  county  of  Elmore, 
In  the  state  of  Idaho,  did  willfully,  tlnlaw- 
fully,  and  feloniously  steal,  take,  and  drive 
away  one  brown  gelding,  branded  1?  on  the 
left  stifle,  said  gelding  being  then  and  there 
the  personal  property  of  A.  J.  Harley,  and 
ene  black  gelding,  branded  X  on  the  left 
shoulder,  said  gelding  being  then  and  there 
th^  personal  property  of  J.  B.  Wbltson  and 
Brother  (a  copartnership  consisting  of  J.  B. 
Whitson  and  J.  D.  Whltson,  doing  business 
nnder  the  firm  name  of  J.  B.  Whitson  and 
Brother),  contrary  to  thie  form,  force,  and 
effect  of  the  statute  In  such  cases  made  and 
provided,  and  against  the  power,  force,  and 


dignity  of  the  state  of  Idaho."  The  appellant 
was  tried  for  stealing  the  black  gelding  men- 
tioned In  said  information.  No  demurrer 
was  filed  to  said  Information.  It  will  be  ob- 
served that  said  Information  charges  the 
appellant  with  stealing  two  horses,  one 
brown  and  one  black  gelding.  The  informa- 
tion not  only  clearly  charges  the  appellant 
with  having  stolen  one  brown  gelding,  but 
also  a  black  gelding,  and  the  words  "did  will- 
fully, unlawfully,  and  feloniously  steal,  take, 
and  drive  away"  apply  to  the  black  gelding 
as  well  as  the  brown.  The  information  is 
sufficient,  and  there  was  no  error  In  the  ac- 
tion of  the  trial  court  In  holding  it  suffi- 
cient. 

The  second  error  assigned  is  the  insuffi- 
ciency of  the  evidence  to  support  the  verdict. 
We  have  examined  the  evidence  In  this  case 
very  carefully  and  in  detail,  and,  while  it 
contains  some  suspicious  circumstances,  they 
fall  short  of  establishing  the  guilt  of  the  de- 
fendant. There  Is  no  evidence  in  this  record 
that  would  warrant  the  conviction  of  the 
defendant,  and  we  must  therefore  of  neces- 
sity, under  the  well-established  rules  of  law, 
reverse  the  judgment;  and  it  is  so  ordered, 
and  a  new  trial  granted. 

It  Is  suggested  that,  unless  the  state  has 
other  and  further  evidence  than  has  been 
Introduced  In  this  case  the  case  should  be 
dismissed. 

AILSHIE,  C.  J.,  concurs.  STEWART,  J., 
did  not  Bit  at  the  hearing  and  took  no  part 
in  the  decision. 


TOWN  OF  LYONS  v.  WATT. 
(Supreme  Court  of  Colorado.    May  4,  1908.) 

1.  Neolioercb  —  Liability  for  Negligent 
Acts. 

One  is  not  liable  for  acts  of  negligence 
where  an  injury  Is  occasioned  by  an  independent 
intervening  act  which  he  could  not  have  rea- 
sonably anticipated  would  be  the  result  of  his 
negligence,  though  the  injury  complained  of 
would  not  have  occurred  except  for  bis  negli- 
gence. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  37,  Negligence,  §§  76-79.] 

2.  Sahb— "Proximate  Cause." 

Proximate  cause  is  that  cause  which  in  nat- 
aral_  and  continued  sequence,  unbroken  by  any 
efficient  intervening  cause,  produced  the  result 
complained  of,  and  without  which  that  result 
would  not  have  occurred. 

.  [Ed.  Note.— ^For  cases  in  point,  see  Cent.  Dig. 
vol.  37,  Negligence,  SS  69,  70. 

Ftff  other  definitions,  see  Words  and  Phrases, 
vol.  6,  pp.  5758,  5769;   vol.  8,  p.  7771.) 

3.  Municipal  Cobpobations  —  Defective 
Streets— INJUBIES  to  Pbdbstbians— Pbox- 
imate  Cause. 

A  pedestrian,  while  it  was  dark,  fell  into 
an  unguarded  excavation  about  two  feet  from 
the  sidewalk.  The  pedestrian  kept  the  middle 
of  the  street  to  avoid  the  danger  of  falling  into 
the  excavation,  and  when  she  reached  a  point 
on  the  street  opposite  the  loc  where  the  excava- 
tion was  locatea  she  mistook  the  lot  for  a  road 
and  turned.  In  so  doing  she  fell  on  the  side- 
walk opposite   the  excavation,   and  then,  suit- 
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posing  that  she  wfts  going  to  the  road,  fell  into 
the  excavation.  Held,  that  the  absence  of  a 
rail  guarding  the  excavation  was  not  the  proxi- 
mate cause  of  the  injury,  and  ihe  municipality 
was  not  liable  therefor. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  36,  Municipal  Corporations,  {g  1660,  1667.] 

Appeal  from  District  Oonrt,  Boulder  Coun- 
ty ;    Christian  A.  Bennett,  Judge. 

Action  by  Emma  Watt  against  the  town  of 
Lyons.  From  a  Judgment  for  plaintlfF,  de- 
fendant  appeals.     Beversed  and   remanded. 

H.  M.  Minor,  for  appellant.  Grant  E.  Hal- 
derman  and  J.  M.  Bender,  for  appellee. 

GABBBBT,  J.  Appellee,  plaintiff  below, 
brought  suit  against  appellant,  as  defendant, 
to  recover  damages  claimed  to  have  been 
sustained  by  the  negligence  of  the  defend- 
ant. A  trial  on  the  merits  resulted  in  a 
verdict  and  judgment  for  plaintiff,  from 
which  the  defendant  appeals. 

It  appears  from  the  testimony  that  on  a 
vacant  lot  facing  on  Main  street  in  the 
town  of  Lyons  there  was  an  unguarded  ex- 
cavation about  two  feet  distant  from  the  side- 
walk. This  lot  is  located  aUbut  100  feet 
east  of  the  intersection  of  Main  street  and 
Fifth  avenue.  Plaintiff  fell  Into  this  excava- 
tion, and  was  injured.  It  bad  existed  for 
upwards  of  two  years,  and  she  knew  of  its 
existence,  having  frequently  traveled  over 
the  sidewalk  in  front  of  the  lot  in  question. 
She  was  upwards  of  52  years  of  age  at  the 
time  of  her  Injury,  and  her  eyesight  was 
not  good.  The  circumstances  under  which 
she  fell  into  the  excavation  are  as  follows, 
as  stated  by  herself:  On  the  evening  she 
was  injured,  which  was  in  the  mouth  of 
June,  she  went  to  church.  It  was  dark 
when  she  started  for  home.  On  reaching 
Main  street,  instead  of  taking  the  sidewalk, 
she  kept  the  middle  of  the  street  for  the 
purpose  of  avoiding  the  danger  of  falling 
Into  the  excavation.  When  she  reached  a 
point  on  the  street  opjMsite  the  lot  where 
the  excavation  was  located,  she  mistook  the 
lot,  or  opening,  as  she  expressed  it,  for  the 
road  going  south  to  her  home,  which  was 
Fifth  avenue,  and  turned  to  the  south.  In 
so  doing  she  stumbled  and  fell  upon  the 
sidewalk  opposite  the  excavation,  and,  to 
use  her  own  language:  "Being  In  a  dazed 
condition,  I  got  up,  saw  the  open  space,  sup- 
posed I  was  going  to  the  road,  and  fell  right 
in  tliat  excavation." 

Conceding,  for  the  sake  of  the  argument, 
that  the  town  of  Lyons  was  guilty  of  neg- 
ligence in  failing  to  erect  a  guard  rail  on 
the  walk  opposite  the  excavation,  the  only 
question  necessary  to  determine  Is  whether 
or  not  this  omission  on  the  part  of  the  town 
was  the  proximate  cause  of  plaintiff's  in- 
Jury.  A  defendant  Is  not  liable  for  acts  of 
negligence  where  an  Injury  is  occasioned  by 
an  independent,  intervening  act  which  he 
could  not  have  reasonably  anticipated  would 
be  the  result  of  his  negligence,  although  the 
injur;   for  which  it  is  sought  to  hold  him 


responsible  would  not  have  occurred  except 
for  his  negligence.  In  this  resi>ect  the  law 
is  so  well  settled  that  citation  of  authority 
is  not  necessary.  The  difficulty  arises  in 
determining  when  it  is  applicable,  so  that 
each  case  based  upon  negligence,  when  It  is 
sought  to  apply  it,  must  be  analyzed  for  the 
purpose  of  ascertaining  what  was  the  proxi- 
mate cause  of  the  Injury  to  the  person  in- 
jured. "Proximate  cause"  has  been  defined 
to  be  "that  cause  which,  in  natural  and  con- 
tinued sequence,  unbroken  by  any  efficient 
intervening  cause,  produced  the  result  com- 
plained of,  and  without  which  that  result 
would  not  have  occurred."  D.  &  B.  O.  By. 
Co.  V.  Sipes,  26  Colo.  17,  55  Pac.  1093. 
Other  decisions  of  the  Court  of  Appeals  and 
this  court,  defining  "proximate  cause"  are: 
Blythe  v.  D.  &  B.  G.  By.  Co.,  15  Colo.  333. 
25  Pac.  702,  11  L.  B.  A.  615,  22  Am.  St. 
Bep.  403;  Travelers'  Ins.  Co.  v.  Murray,  1« 
Colo.  296,  26  Pac.  774,  25  Am.  St.  Bep.  267 ; 
B.  &  M.  B.  B.  Co.  v.  Budln,  6  Colo.  App. 
275,  40  Pac.  503;  City  of  Denver  v.  Capelli, 
4  Colo.  25,  34  Am.  Bep.  62. 

According  to  plalntifTs  own  testimony.  It 
was  her  mistake  which  caused  her  to  step 
from  the  sidewalk.  She  mistook  the  vacant 
lot  between  adjacent  buildings  for  the  road 
which  she  intended  to  turn  Into  on  leaving 
Main  street.  This  mistake  upon  her  part 
was  not  one  for  which  the  town  was  In 
any  way  responsible.  The  absence  of  a  rail 
guarding  the  excavation  did  not  cause  her 
to  make  the  mistake  she  did.  Neither  would 
the  absence  of  such  precautions  on  the  part 
of  the  town  have  caused  any  one  to  antici- 
pate that  a  pedestrian  passing  along  Main 
street  at  night  in  the  vicinity  of  the  excava- 
tion would  make  the  mistake  which  plain- 
tiff did.  Had  she  not  made  this  mistake, 
she  would  not  have  been  Injured ;  and  hence 
there  Is  but  one  conclusion  to  be  deduced 
from  her  own  statement,  namely,  that  the 
proximate  cause  of  lier  Injury  was  her 
own  mistake,  and  not  the  negligence  of  the 
defendant.  It  is  true  the  plaintiff  would 
not  have  been  injured  had  the  excavation 
been  guarded,  but  it  is  also  true  that  she 
would  not  have  fallen  Into  It  had  she  not 
mistaken  the  lot  where  it  was  located  for 
Fifth  avenue.  The  omission  of  the  town  to 
guard  the  excavation  was  only  a  condition 
upon  which  a  new.  Independent,  and  unfore- 
seen catue  operated  which  was  the  cause 
of  plalntifTs  injuries;  i.  e.,  her  mistake  in 
thinking  the  vacant  lot  where  the  excava- 
tion existed  was  the  road  which  she  In- 
tended to  take  on  leaving  Main  street  This 
error  of  plaintiff  was  in  no  manner  induced, 
by  any  act  or  omission  of  the  defendant.  It 
was  not  naturally  and  reasonably  to  be  ex- 
pected as  the  result  or  the  natural  and  prob- 
able consequence  of  defendant's  negligence; 
and  therefore,  as  to  It,  plalntifTs  Injuries 
resulted  from  an  Inevitable  accident  For 
injuries  thus  sustained  damages  cannot  b» 
recovered. 
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This  case  appeals  to  the  sympathy  of 
court  and  Jury.  Plaintiff  Is  well  along  In 
years,  is  snfrerinR  from  physical  Infirmities, 
no  doubt  was  quite  seriously  injured,  and 
Is  In  poor  circumstances  financially;  but 
these  conditions  cannot  change  the  law  con- 
trolling her  case. 

The  Judgment  of  the  district  court  Is  re- 
versed, and  the  cause  remanded  for  further 
proceedings  not  Inr-oiislstent  with  the  views 
expressed  in  this  opinion. 

Reversed  and  remanded. 

STEEIiE,  C.  J.,  and  CAMPBEIiL,  J.,  con- 
cur. 


KING  et  al.  v.  MECKLENBURG. 
(Supreme  Court  of  Colorado.    May  4,  1008.) 

•PABTNEBSniP— UNAUTHOBIZED     NOTE  —  RiGIIT 

TO  Recoveb. 

One  having  bought  a  note  purporting  to  be 
signed  by  a  partnership,  knowing  that  it  was 
executed  by  one  of  the  partners  outside  the  scope 
of  bis  agency  as  a  partner  and  outside  the  scope 
of  the  partnership  business,  could  not  recover 
thereon  against  the  partnership  or  either  of  the 
nousigning  partners,  and,  be  having  indorsed  it 
after  maturity,  the  indorsee  is  in  no  better  po- 
sition, talcing  it  subject  to  the  infirmity  avail- 
able against  bis  indorser. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  38,  Partnership,  §  252.] 

Appeal  from  District  Covrt,  Park  County ; 
M.  S.  Bailey,  Judge. 

Action  by  Morris  Mecklenburg  against  A. 
J.  King  and  others,  partners  as  King  &  Wal- 
lace. From  a  judgment  for  plaintiff,  defend- 
ants appeal.  Reversed  and  remanded,  with 
direction  to  enter  judgment  for  defendants. 

This  is  an  action  upon  the  following  prom- 
issory note,  alleged  to  be  a  partnership  obli- 
gation: 

"King,  Park  Co.,  Colo.,  Feby.  2,  1802. 

"On  or  about  Feby.  23,  1802,  we  promise  to 
pay  to  C.  L.  Ferguson,  or  order,  one  hundred 
dollars. 

"ipiOO.OO.  King  &  Wallace." 

The  note  was  indorsed  by  the  payee  to  B. 
M.  Mecklenburg  and  afterwards  assigned  to 
plaintiff.  On  a  former  review,  the  Court  of 
Appeals  ruled  that  the  facts  alleged  in  the 
answer  as  it  now  stands  constituted  a  defense 
to  the  note  sued  on,  and  reversed  the  ruling 
of  the  lower  court  sustaining  a  demurrer 
thereto.  After  stating  the  case  as  made  by 
the  complaint  and  answer,  that  court  said: 
"According  to  these  averments,  a  member  of 
defendant  firm  executed  the  note  in  question 
without  the  express  or  Implied  authority  of 
bis  copartners  for  a  purpose  outside  of  the 
partnership  business,  and  such  facts  were 
known  to  payee,  B.  M.  Mecklenburg,  and 
plaintiff  prior  to  the  indorsement  to  them  of 
such  note.  Further,  the  making  of  the  note 
has  at  no  time  been  ratified.  The  gist  of 
these  allegations  is  that  defendant  firm  never 
made  the  note  sued  on.  ♦  •  *  If  so,  then 
It  is  not  liable  thereon,  and  the  answer  states 


a  defense  thereto."  King  v.  Mecklenburg,  17 
Colo.  App.  312,  313,  08  Pae.  9Si.  Upon  the 
case  being  remanded,  the  plaintiff  filed  a  rep- 
lication denying  that  B.  M.  Mecklenburg  had 
knowledge  of  all  the  facts  stated  in  the  an- 
swer concerning  and  attending  the  execution 
and  delivery  of  the  note  before  the  same  was 
purchased  or  transferred  to  her,  and  denying 
that  plaintiff,  prior  to  his  purchase  of  the 
note,  had  such  knowledge  or  notice,  and  aver- 
ring that  the  note  was  sold,  transferred,  and 
Indorsed  by  the  payee  before  maturity  for 
full  value  to  B.  M.  Mecklenburg,  and  that 
she  ac-qulred  the  note  In  good  faith  for  full 
value  in  the  usual  course  of  business  and 
without  notice  of  any  circumstances  impeach- 
ing its  validity  as  a  negotiable  obligation, 
and  that  plaintiff  acquired  the  note  with  the 
same  title  and  the  same  rights  that  his  in- 
dorser, B.  M.  Mecklenburg,  held  thereto.  The 
cause  was  tried  to  the  court,  the  Issues  joined 
■were  found  In  favor  of  the  plaintiff,  and 
Judgment  rendered  for  the  amount  of  the  note 
with  Interest.  To  reverse  this  judgment  the 
defendants  prosecute  this  appeal. 

Webster  Balllnger,  for  appellants.  C.  A. 
Wilkin,  for  appellee. 

GODDARD,  3.  (after  stating  the  facts  as 
above).  The  Court  of  Appeals,  in  its  opinion 
above  referred  to,  correctly  announces  the 
rule  by  which  the  rights  of  the  respective  par- 
ties to  this  controversy  are  to  be  determined, 
and  lays  down  the  law  of  the  case  applicable 
to  the  facts  averred  in  the  answer.  The  on- 
ly question  therefore  presented  for  our  con- 
sideration Is  whether  the  evidence  introduced 
established  the  truth  of  such  averments. 

It  Is  conceded  that  the  firm  of  King  &,  Wal- 
lace was  composed  of  A.  J.  King,  H.  S.  Wal- 
lace, and  W.  J.  Wallace,  and  was  at  the  time 
of  this  transaction  doing  a  general  merchan- 
dise business  at  King,  Park  county,  Colo., 
and  It  is  abundantly  shown  that  the  note  in 
question  was  given  by  H.  S.  Wallace  without 
consulting  either  of  the  other  members  of  the 
Arm  and  without  their  knowledge  or  consent, 
and  "that  the  giving  of  the  note  was  without 
the  scope  of  the  partnership  business  of  de- 
fendant, and  that  Its  giving  was  In  no  way 
connected  with  its  business,  and  that  at  no 
time  since  the  execution  of  the  note  has  either 
of  the  other  members  of  the  firm  assented 
thereto  or  agreed  to  pay  it"  It  was  execut- 
ed solely  for  the  accommodation  of  the  payee, 
Ferguson,  by  H.  S.  Wallace,  with  the  under^ 
standing  that  it  was  to  be  tak^i  up  by  Fer- 
guson out  of  money  due  him  from  the  Union 
Pacific  Coal  Company  on  the  next  pay  day, 
which  would  occur  about  February  23d,  tlie 
time  the  notB  was  made  payable.  The  only 
controverted  fact  is  whether  B.  M.  Mecklen- 
burg took  the  note  with  knowledge  of  this 
arrangement  and  was  thereby  advised  of  the 
fact  that  the  note  was  not  connected  with  or 
given  within  the  scope  of  the  partnership 
business  of  the  defendants. 
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Max  Mecklenburg,  tbe  husband  of  B.  M. 
Mecklenburg  and  tbe  father  of  plaintiff,  and 
who  represented  B.  M.  Mecklenburg  in  the 
transaction,  testified:  "I  had  a  talk  with  H. 
S.  Wallace  before  I  bought  the  note.  I  asked 
him  If  Ferguson  had  any  money  due  him,  and 
he  said  he  did  from  the  Union  Pacific  Coal 
Company,  and  they  had  made  a  transaction 
of  that  kind,  and  if  I  twught  it  I  would  get 
my  money  on  pay  day."  On  cross-examina- 
tion he  said:  "I  bad  a  talk  with  Mr.  Fergu- 
son about  this  transaction  a  day  or  two  before 
I  talked  with  Wallace.  Ferguson  said  he 
was  going  to  Cripple  creek  and  would  like  to 
settle  tbe  account.  He  offered  to  go  and  get 
Wallace's  dueblll.  I  understood  that  was  to 
be  done.  It  was  to  accommodate  Mr.  Fergu- 
son, and  It  was  an  accommodation  to  me.  Q. 
What  did  you  know  about  it?  A.  I  under- 
stood from  Wallace  be  had  the  money  com- 
ing from  the  coal  company  on  the  contract 
he  had  there,  and  Mr.  Wallace  could  exchange 
this  transaction  with  the  coal  company  and 
turn  tbe  money  over  to  him,  and  be  done  that 
to  favor  Mr.  Ferguson  so  he  could  get  away. 

*  ♦  ♦  Q.  And  you  knew  that  Mr.  Wallace 
was  Intending  to  collect  this  from  the  coal 
company  before  you  collected?  A.  I  suppos- 
ed he  would  collect  it  before ;  yes,  sir." 

This  testimony  discloses  that  Mecklenburg, 
before  be  purchased  tbe  note,  was  advised  of 
the  circumstances  under  and  the  purpose  for 
which  the  note  was  executed  by  H.  S.  Wal- 
lace in  tbe  firm  name,  and  he  therefore  knew 
that  it  was  not  executed  by  H.  S.  Wallace  in 
tbe  course  of  tbe  partnersbip  business  or 
within  the  scope  of  his  agency  as  a  partner, 
and  we  are  unable  to  find  any  evidence  in  tbe 
record  that  supports  the  finding  or  conclu- 
sion of  the  court  below  that  "the  note  was 
by  tbe  original  payee  sold  and  transferred  In 
the  regular  course  of  business  for  full  value 
and  without  notice  of  any  defect  or  Infirmity, 

•  »  •  to  B.  M.  Mecklenburg,"  or  that 
tbe  "making  and  Issuing  of  it  at  tbe  time  was 
within  the  scope  of  the  agency  with  which 
each  member  of  a  trading  copartnership  is 
vested  under  the  firm  partnership  of  which 
he  is  a  member."  But,  on  the  contrary,  it  ap- 
pears from  the  undisputed  testimony  and  all 
the  circumstances  surrounding  the  transac- 
tion that  H.  S.  Wallace  "executed  the  note  In 
question  without  the  express  or  implied  au- 
thority of  his  copartners  for  a  purpose  out- 
side  of  tbe  partnership  business,  and  such 
facts  were  known  to  the  payee  and  B.  M. 
Mecklenburg."  That  Max  Mecklenburg  did 
not  at  any  time  regard  tbe  note  as  a  firm  ob- 
ligation Is  apparent  from  his  subsequent  con- 
duct. The  firm  of  King  &  Wallace  ceased  do- 
ing business  on  March  10,  1892,  and  W.  J. 
Wallace  lived  In  Como,  where  the  Mecklen- 
biu-gs  resided,  and  not  until  188!},  about  three 
years  after  tbe  note  matured,  was  he  inform- 
ed of  the  existence  of  the  note,  when  his  at- 
tention was  called  to  It  by  Max  Mecklenburg 
for  the  first  time,  whereupon  he  repudiated 
all  liability  therefor.    And  King  bad  no  no- 


tice of  Its  existence  until  a  few  months  be- 
fore this  suit  was  commenced,  being  nearly 
six  years  after  its  maturity.  While,  on  the 
other  hand,  Mecklenburg  admits  that  be  bad 
some  correspondence  about  the  note  with  H. 
8.  Wallace  In  18dl  and  about  six  months  be- 
fore be  Informed  W.  J.  Wallace  of  Its  exist- 
ence. 

In  tbe  light  of  these  circumstances  and  tbe 
undisputed  testimony  of  Max  Mecklenburg 
that  he  purchased  the  note  with  the  knowl- 
edge that  it  was  given  for  a  purpose  clearly 
outside  of  tbe  scope  of  the  partnersbip  busi- 
ness, a  complete  defense  to  a  recovery  on  the 
note  was  established  as  against  tbe  original 
indorsee,  under  the  rule  announced  on  the 
former  appeal,  and  tbe  plaintiff,  Morris  Meck- 
lenburg, having  obtained  the  note  after  It  was 
past  due,  took  it  subject  to  the  same  defect 
and  Infirmity  that  was  available  against  his 
Indorser,  and  consequently  he  is  not  entitled 
to  recover  as  against  the  firm  of  King  &  Wal- 
lace or  either  of  tbe  nonsigning  partners. 

The  present  judgment  therefore  must  be 
reversed,  and  the  cause  remanded,  with  direc- 
tion to  enter  judgment  in  favor  of  defend- 
ants. 

Reversed  and  remanded. 

STEELE,  C.  J.,  and  BAILEY,  J.,  concur. 


FERRARA  y.   AURIC  MINING  CO. 

(Supreme  Court  of  Colorado.     May  4,  1908.) 

Death— Action  —  Right  to  Sue  —  Nonresi- 
dent Alien. 

Mills'  Ann.  St.  §1  1508-1510,  authorizinR 
in  an  action  for  wrongful  death  to  recovPr  dam- 
ages to  the  wife  of  decedent  not  exceeding  $5,- 
000,  are  not  limited  to  citiEens  or  residents  of 
tbe  state,  but  the  nonresident  alien  widow  of 
an  Italian  subject  killed  in  Colorado  by  tho 
alleged  wrongful  act  of  defendant  was  entitled 
to  sue  in  Colorado  for  her  husband's  death. 

[Ed.  Note.— For  cases  In  point,  see  Cent.  Dig. 
vol.  15,  Death,  {  37.] 

Error  to  District  Court,  Pueblo  County; 
John  Voorbees,  Judge. 

Action  by  Fenice  Ferrara  against  the  Au- 
ric Mining  Company.  Judgment  for  defend- 
ant, and  plaintiff  brings  error.    Reversed. 

See  20  Colo.  App.  411,  79  Pac.  302. 

M.  J.  Galligan,  for  plaintiff  In  error.  G. 
W.  Waterman,  for  defendant  in  error. 

STEELE,  C.  3.  The  complaint  alleges  In 
substance  that  the  plaintiff  is  tbe  wife  and 
widow  of  Pietro  Ferrara,  deceased;  that  on 
June  26,  1897,  the  deceased  was  employed 
by  the  defendant  as  a  miner;  and  that 
while  80  employed  and  engaged  In  working 
in  tbe  mine  of  said  defendant  the  said  de- 
ceased was  killed  by  reason  of  the  n^l- 
gence  of  the  said  defendant,  and  without 
fault  of  the  said  deceased.  On  January  24, 
1899,  tbe  answer  of  the  defendant  was  filed, 
and  on  February  27th  following  the  plain- 
tiff filed  her  regly.    During  the  trial  the  d^ 
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fendant,  over  plaintiiTa  objection,  was  grant- 
ed leave  to  file  an  amendment  to  Its  answer, 
which  amendment  Is  as  follows:  "Defendant 
ie  Informed  and  believes,  and  so  alleges,  that 
plaintiff  is  and  at  all  times  heretofore  has 
been  a  resident  of  Italy,  and  that  plaintiCT  is 
not  now  and  never  has  been  at  any  time  a 
resident  of  the  state  of  Colorado  or  of  the 
United  States  of  America,  and  is  not  entitled 
to  bring  or  prosecute  this  action  in  any  of  the 
courts  of  the  state  of  Colorado."  On  May  6, 
1901,  on  motion  of  the  defendant.  Judgment 
was  rendered  on  the  pleadings  for  the  rea- 
son that  no  reply  had  been  filed  to  the  said 
fourth  defense.  The  motion  was  sustained, 
and  final  Judgment  of  dismissal  and  that  the 
defendant  go  hence  without  day  was  duly 
entered.  Motion  for  new  trial  was  denied, 
and  the  plaintiCT  took  the  case  by  writ  of  er- 
ror to  the  Court  of  Appeals. 

It  is  Insisted  by  the  defendant  that,  as  a 
demurrer  to  the  fourth  defense  was  over- 
ruled, It  became  the  duty  of  the  plalutlfF  to 
reply,  and,  having  failed  to  reply.  Judgment 
upon  the  pleadings  was  proi)erly  entered. 
The  plaintifT  not  having  replied  to  the  fourth 
defense,  the  matters  stated  therein  must  be 
taken  as  true.  The  defendant  was  entitled 
to  Judgment  upon  the  pleadings  if  the  mat- 
ters set  forth  In  the  fourth  defense  are  suffi- 
cient In  law  to  defeat  the  plaintiff's  action. 
If  they  are  not  sufllclent,  then  the  Judgment 
must  be  reversed.  The  only  question,  there- 
fore, for  our  consideration  is,  is  the  plain- 
tiff, being  a  nonresident  alien,  entitled  to 
maintain  the  action? 

Counsel  contend:  "That  the  overwhelming 
weight  of  authority  and  of  all  the  well-rea- 
soned decisions  in  this  country  and  in  Eng- 
land establish  the  proposition  that,  since  the 
right  to  maintain  an  action  of  this  kind  is 
wholly  dependent  upon  statute,  a  nonresi- 
dent alien  has  no  standing  in  the  Colorado 
courts.  Tiie  overwhelming  weight  of  au- 
thority is  that  the  laws  of  a  state  or  coxintry 
are  made  for  the  Ijeneflt  of  its  citizens,  or 
those  who,  by  becoming  denizens  or  residents 
of  the  state  or  country,  have  Intrusted  them- 
selves to  the  governmental  department  of 
that  country,  thereby  submitting  themselves 
to  Its  Jurisdiction  and  entitling  themselves 
to  the  Ijenefit  of  its  laws,  unless  expressly  ex- 
cluded from  their  operations."  The  fact  is 
that  there  are  but  three  cases  In  this  coun- 
try which  sustain  the  contention  of  counsel 
that  nonresident  aliens  may  not  maintain 
actions  of  this  character.  The  first  case  is 
that  of  Deni  v.  Pennsylvania  Railroad  Com- 
pany, by  the  Supreme  Court  of  Pennsylvania, 
reported  in  181  Pa.  .525,  37  Atl.  558,  59  Am. 
St.  Rep.  670,  in  which  it  Is  held,  under  the 
act  of  April  26,  1855  (P.  L.  309).  which  gives 
a  right  to  recover  damages  for  an  injury 
causing  deatli,  that  a  nonresident  alien  moth- 
er has  no  standing  to  maintain  an  action 
against  a  citizen  of  Pennsylvania  to  recover 
damages  for  the  death  of  her  son.  In  the 
course  of  the  opinion  the  court  said:    "Our 


legislation  on  this  subject  Is  In  accord  with 
the  English  statute  of  August  26,  1846,  and 
therefore  the  decisions  of  the  English  courts 
construing  this  statute  are  often  referred  to 
in  cases  grounded  upon  our  acts  of  April  15, 
1851  (P.  L.  674,  S  19),  and  April  26,  1855. 
But  no  case  has  been  brought  to  our  notice 
In  which  an  English  court  has  held  that  a 
nonresident  alien  is  entitled  to  the  benefits 
conferred  by  the  act  of  1846.  The  same  may 
be  said  of  the  decisions  of  the  courts  of  "t)ur 
sister  states  having  statutes  similar  to  our 
own.  •  »  •  Our  statute  was  not  Intend- 
ed to  confer  upon  nonresident  aliens  rights 
of  action  not  conceded  to  them  or  to  us  by 
their  own  country,  or  to  put  burdens  on  our 
own  citizens  to  be  discharged  for  their  bene- 
fit It  has  no  extraterritorial  force,  and  the 
plaintiff  is  not  within  the  purview  of  it. 
While  It  is  possible  that  the  language  of  the 
statute  may  admit  of  a  construction  which 
would  include  nonresident  alien  husbands, 
widows,  children,  and  parents  of  the  deceas- 
ed, it  is  a  construction  so  obviously  opiwsed 
to  the  spirit  and  policy  of  the  statute  that 
we  cannot  adopt  It."  The  next  In  point  of 
time  is  tlie  case  Brannlgan  et  al.  v.  Cnlon 
Oold  Mining  Co.  (C.  C.)  93  Fed.  164,  decided 
by  Judge  Ilallett  In  the  year  1899,  in  which 
he  held  that  nonresident  aliens  are  not  enti- 
tled to  the  benefit  of  the  Colorado  statute, 
and  followed  the  decision  of  the  Pennsyl- 
vania court.  He  says,  after  quoting  from 
the  Pennsylvania  case:  "Under  the  circum- 
stances I  see  no  reason  for  denying  the  force 
and  effect  of  this  opinion.  It  api>ears  to  be 
founded  ui)on  good  reason,  and  to  be  as  ap- 
plicable in  Colorado  as  it  Is  in  Pennsyl- 
vania." The  next  is  the  case  of  McMillan, 
Adm'r,  v.  Spider  Lake  S.  M.  &  L.  Co..  115 
Wis.  332,  91  N.  W.  979,  60  L.  R.  A.  .589,  95 
Am.  St.  Rep.  947,  wherein  It  was  held  that 
the  Wisconsin  statutes  do  not  give  any  right 
of  action  for  the  loss  sustained  by  nonresi- 
dent alien  relatives  of  a  person  whose  death 
was  caused  by  a  wrongful  act,  neglect,  or  de- 
fault. These  are  the  only  cases  from  the 
courts  of  this  country  which  have  been  cited 
in  support  of  the  projiosltlon  that  nonresident 
aliens,  heirs,  or  relatives  of  a  person  whose 
death  was  caused  by  wroiiRful  act,  neglect, 
or  default  are  not  entitled  to  maintain  an 
action;  but  there  Is  no  dearth  of  authority 
sustaining  the  position  of  the  plaintiff  In  this 
case  that  such  action  may  be  maintained. 
In  the  states  of  Iowa,  Ohio,  Indiana,  Minne- 
sota, and  New  York  it  is  held  that  an  ac- 
tion will  Me  by  the  administrator  of  a  de- 
ceased person  to  recover  damages  for  his 
death,  even  though  the  beneficiaries  named 
in  the  statute  be  nonresident  aliens.  In  the 
states  of  Georgia,  Missouri,  and  Tennessee 
It  Is  held  that  an  action  may  be  maintained 
by  a  nonresident  of  the  state.  In  Georgia 
the  court,  speaking  through  Chief  Justice 
Bleckley,  significantly  says:  "Whenever  a 
Georgia  mother  can  recover,  any  other  moth- 
er can  do  so  under  like  circumstances.    The 
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act  Is  general  In  Its  terms,  and  has  no  hint 
of  any  discrimination  in  favor  of  residents 
or  against  nonresidents."  In  Virginia  the  ac- 
tion is  maintainable  by  resident  friendly  al- 
iens, while  In  Illinois,  Delaware,  Kansas, 
Massachusetts,  and  Arizona  it  is  held  that 
the  action  Is  maintainable  by  nonresident  al- 
iens. Such  also  Is  the  holding  by  the  United 
States  Circuit  Court  of  Appeals  for  the 
Eighth  Circuit,  and  the  latest  case  we  have 
from  England  holds  that  the  personal  repre- 
sentative of  a  subject  of  Norway  Is  entitled 
to  maintain  an  action  In  the  English  court 
to  recover  damages  for  an  Injury  resulting 
In  death.  The  cases  are  as  follows:  Ro- 
mano V.  Brick  &  Pipe  Co.,  125  Iowa,  5&1,  101 
N.  W.  437,  68  U  R.  A.  132,  106  Am.  St  Rep. 
323;  Railway  Co.  v.  Naylor,  73  Ohio  St 
115,  76  N.  E.  505,  3  L.  R.  A.  (N.  S.)  473,  112 
Am.  St  Rep.  701;  Cleveland,  etc.,  Ry.  Co. 
V  Osgood,  Adm'r,  36  Ind.  App.  34,  73  N.  E. 
285;  Renlund  v.  Commodore  Mining  Co.,  89 
Minn.  41,  93  N.  W.  1057,  99  Am.  St.  Rep. 
534;  Alfson  v.  Bush  Co.,  182  N.  Y.  393, 
75  N.  B.  230,  108  Am.  St  Rep.  815;  Au- 
gusta Railway  Co.  v.  Glover,  92  Ga.  132, 
18  S.  E.  406;  Phllpott  v.  Mo.  Pac.  Ry. 
Co.,  85  Mo.  164 ;  Chesapealfe,  Ohio  &  South- 
western R.  R.  Co.  V.  Hlgglns,  85  Tenn.  620, 
4  S.  W.  47;  Pocahontas  Collieries  Co.  v. 
Rukas'  Adm'r,  104  Va.  278,  51  S.  E.  449; 
Kellyvllle  Coal  Co.  v.  Petraytis,  195  111.  215, 
63  N.  E.  94,  88  Am.  St  Rep.  191;  Szyman- 
skl  v.  Blumenthal  &  Co.,  3  PenniwUl  (Del.) 
558,  52  Atl.  347;  A.,  T.  &  S.  F.  R.  R.  Co.  v. 
Fajardo,  74  Kan.  314,  86  Pac.  301,  6  L.  R. 
A.  (N.  S.)  681 ;  Mulhall  v.  Fallon,  176  Mass. 
266,  57  N.  E.  386,  54  L.  R.  A.  934,  79  Am. 
St  Rep.  309 ;  Bonthron  v.  Phoenix  Light  Co., 
8  Ariz.  129,  71  Pac.  941,  61  L.  R.  A.  563; 
Patek  V.  American  Smelting  &  Refining  Co., 
154  Fed.  190,  83  C.  C.  A.  284 ;  Davldsson  v. 
Hill.  2  K.  B.  (1901)  606— and  they  are  cases 
arising  under  statutes  authorizing  a  recov- 
ery for  the  benefit  of  the  relatives  of  a  de- 
ceased where  the  death  was  caused  by  a 
wrongful  act  or  through  negligence  or  de- 
fault In  the  case  Luke  v.  Calhoun  County, 
52  Ala.  115,  the  court  held,  construing  a  stat- 
ute of  the  state  of  Alabama  entitled  "An  act 
to  suppress  murder,  lynching,"  etc.,  "that 
statutes  passed  for  the  security  and  protec- 
tion of  life.  In  the  absence  of  clear  and  un- 
exceptionable language  forcing  a  contrary 
conclusion,  will  be  held  to  apply  as  well  to 
aliens  and  mere  sojourners  as  to  citizens. 
The  fact  that  the  person  murdered  and  the 
widow  or  next  of  kin  were  aliens  Is  no  de- 
fense to  a  recovery  under  the  act"  Under 
the  act  in  question  the  husband  or  widow  or 
next  of  kin  of  the  person  murdered  is  enti- 
tled to  maintain  an  action  for  damages. 

The  statutes  of  the  states  are  based  upon 
the  English  statute  known  as  "Lord  Camp- 
bell's Act"  and,  while  they  differ  In  matters 
of  detail,  they  are  aW  based  upon  the  English 
act.  In  many  of  the  states  it  is  provided  that 
the  personal  representatives  of  the  deceased 


may  maintain  the  action  for  the  benefit  of 
the  heirs,  while  In  Colorado  and  other  states 
It  Is  provided  that  the  action  may  be  main- 
tained by  the  beneficiaries  named  in  the  stat- 
ute. But  whether  the  action  is  brought  by 
the  administrator  or  by  the  heirs  can  make 
no  material  difference.  If  brought  by  the 
administrator,  the  recovery  is  paid  to  the 
heirs  named  In  the  statute,  and  the  difference 
Is  merely  In  the  form  of  the  action.  The 
purpose  of  the  statute  in  all  jurisdictions  ia 
to  award  indemnity  to  the  heirs  of  a  person 
who  has  sustained  Injuries  resulting  in  death 
through  a  wrongful  act  In  every  statute  we 
have  examined,  whether  the  action  is  au- 
thorized to  be  brought  by  an  administrator 
or  by  the  heirs,  the  amount  recovered  Is  not 
subject  to  the  payment  of  the  debts  of  the 
deceased,  but  the  entire  amount  Is  to  be  paid 
to  the  beneficiaries;  nor  have  we  seen  a  stat- 
ute which  U  not  general  in  Its  terms,  or 
which  expressly  discriminates  against  aliens 
and  In  favor  of  citizens.  In  evMy  case  we 
have  cited  as  sustaining  plaintiff's  contention 
the  decision  Is  grounded  upon  the  proposi- 
tion that  it  is  within  the  power  of  the  Legis- 
lature to  grant  benefits  to  aliens,  and  that 
unless  the  Legislature  has  undertak^i  in 
express  language  to  discriminate  in  favor  of 
citizens  and  against  aliens,  the  courts  will 
not  discriminate  In  favor  of  citizens.  In 
the  Virginia  case  cited  the  beneficiaries  hap- 
pened to  be  residents,  although  aliens.  The 
court  nevertheless  held  that  the  weight  of 
authority  in  this  country  maintains  the  right 
of  nonresident  alien  relatives  of  the  deceased 
to  receive  the  benefit  of  the  statute.  The 
latest  case  to  which  our  attention  has  been 
directed  Is  that  of  Patek  v.  American  Smel- 
ting &  Refining  Co.,  decided  in  June,  1907,  by 
the  Circuit  Court  of  Appeals  of  this  circuit, 
by  Judge  Van  Devanter,  wherein  he  reviews 
the  authorities,  and  jotds  that  under  our 
statute  a  nonresident  alien  has  the  right  to 
maintain  an  action,  and  this  upon  the  theory 
that  to  deny  such  a  person  the  benefit  of  the 
statute  it  becomes  necessary  to  Interpolate  In- 
to the  statute  words  discriminating  against 
aliens,  and  upon  the  further  ground  that  the 
policy  of  Colorado  with  respect  to  aliens  has 
been  such  as  to  indicate  that  the  Legislature 
did  not  intend  to  discriminate  in  favor  of 
citizens.  Judge  Van  Devanter  quotes  at 
length  from  a  decision  of  Colt,  Circuit  Judge, 
in  Vetaloro  v.  Perkins  (C.  C.)  101  Fed.  393. 
in  which  Judge  Colt  says:  "To  exclude  non- 
resident aliens  from  the  right  to  maintain  an. 
action  under  section  2  Is  to  Incorporate  Into 
the  act  a  restriction  which  It  does  not  con- 
tain. It  is  to  refuse  compensation  to  a  cer- 
tain class  of  persons  for  a  real  Injury  rec- 
ognized by  statute  law.  It  Is  to  relieve  em- 
ployers with  respect  to  some  empkiy^  from 
the  exercise  of  due  care  in  the  employment 
of  safe  and  suitable  tools  and  machinery  and 
competent  superintendents.  It  is  to  offer  an 
inducement  to  employers  to  give  a  preference 
to  aliens  and  to  discriminate  against  cltlsois. 
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It  is  to  hold  that  the  Legislature  of  Massa- 
chusetts intended  by  this  act  to  declare  that 
employers  should  not  be  liable  for  the  gross- 
est negligence  which  resuHs  in  the  instant 
death  of  an  alien  employ^  In  cases  where  his 
widow  or  next  of  kin  happen  to  reside  in  a 
foreign  country."  Our  Constitution,  S  15,  art 
15,  provides  that:  "It  shall  be  unlawful  for 
any  person,  company  or  corporation  to  re- 
quire of  its  servants  or  employes,  as  a  con- 
dition of  their  employment  or  otherwise,  any 
contract  or  agreement  whereby  such  person, 
company  or  corporation  shall  be  released  or 
discharged  from  liability  or  responsibility 
on  account  of  personal'  injuries  received  by 
audi  servants  or  employes  while  in  the  serv- 
ice of  such  person,  company  or  corporation, 
by  reason  of  the  negligence  of  such  person, 
company  or  corporation,  or  the  agents  or  em- 
ployes thereof,  and  such  contracts  shall  be 
absolutely  null  and  void."  We  cannot  be- 
lieve that  our  Legislature,  the  first  under 
the  Constitution,  with  this  provision  of  the 
Constitution  before  it,  could  have  intended  to 
release  persons  or  corporations  from  liabili- 
ty for  damages  caused  by  their  negligence  by 
limiting  the  liability  to  those  persona  who 
happened  to  be  citizens  of  the  United  States 
and  residents  of  Colorado  at  the  time  the  ac- 
tion was  brought.  To  do  so  would  be  to  en- 
courage negligence  and  to  enable  the  employ- 
ers of  labor  to  select  aliens  to  the  discrimina- 
tion of  American  citizens,  thus  relieving  them- 
selves of  liability.  The  public  policy  of  this 
state  with  reference  to  aliens  seems  to  be  to 
not  discriminate  against  them,  but  rather  to 
encourage  and  protect  them  in  every  reason- 
able way.  There  is  no  prohibition  against 
aliens  having  access  to  our  courts.  In  fact 
the  treaty  between  the  United  States  and  the 
kingdom  of  Italy  expressly  grants  to  the  citi- 
zens of  Italy  free  access  to  our  courts  of  jus- 
tice to  maintain  and  defend  their  rights. 
If  Ferrara  had  not  died,  there  is  no  question 
but  that  he  might  have  maintained  an  ac- 
tion in  the  courts  of  this  state,  and  no  good 
reason  is  apparent  why  his  widow  should  not 
be  entitled  to  maintain  this  action. 

It  Is  contended  that  the  general  rule  that 
legislative  enactments  apply  only  to  the  citi- 
ssens  within  the  jurisdiction  of  the  place 
where  the  Leglslnture  sits,  and  that  the  laws 
of  the  states  and  countries  have  no  extrater- 
ritorial effect,  should  control;  but  the  over- 
whelming weight  of  authority  Is  that  these 
damage  statutes  which  authorize  the  main- 
tenance of  an  action  by  the  relatives  of  a 
deceased  do  not  have  the  effect  of  giving  any 
extraterritorial  effect  of  the  statutes  If  aliens 
or  nonresidents  are  permitted  to  maintain 
actions  under  them.  In  the  discussion  of  the 
proposition  that  the  laws  of  the  state  or 
country  have  no  extraterritorial  effect,  the 
Supreme  Court  of  Ohio,  in  the  case  Railway 
Company  v.  Nay  lor,  supra,  has  this  to  say: 
"The  plaintiffs  have  not  sought  to  enforce  the 
laws  of  Ohio  in  another  jurisdiction,  but  they 
have  come  into  the  courts  of  Ohio  to  enforce 


the  laws  of  Ohio  in  their  own  behalf.  The 
objection  made  to  this  is  that  the  statute  of 
Ohio  does  not  apply  in  favor  of  nonresident 
aliens.  If  there  had  been  three  men  instead 
of  one  killed  at  the  same  time,  and  the  wid- 
ow of  one  was  a  citizen  of  Ohio,  the  widow 
of  another  a  resident  alien,  and  the  widow 
of  the  third  a  nonresident  alien,  it  is  admit- 
ted that  the  first  and  second  could  recover, 
and  it  is  contended  that  the  third  could  not; 
yet  the  language  of  the  statute  is  the  same 
as  to  the  rights  of  all  of  these  parties.  It 
seems  to  us,  therefore,  that  It  is  not  a  ques- 
tion of  territorial  Jurisdiction,  but  that, 
when  a  nonresident  alien  comes  Into  the 
courts  of  the  state  for  redress  under  the  laws 
of  the  state  as  he  may  do.  It  is  merely  a 
question  of  construction  of  the  statute  to  de- 
termine whether  he  is  excluded  from  Its 
benefits.  We  have  no  disposition  to  contro- 
vert the  proposition  that  the  statute  of  one 
state  cannot  impose  obligations  or  liabilities 
on  citizens  of  another  state  or  country  not  re- 
siding In  the  state  enacting  the  statute;  but 
we  take  it  to  be  a  self-evident  proposition 
that  a  state.  If  there  are  no  constitutional 
limitations  on  the  general  legislative  power, 
may  confer  rights,  privileges,  or  immunities 
upon  nonresident  aliens  which  they  may  ac- 
cept, if  not  prohibited  by  the  government  to 
which  they  owe  allegiance.  Thus  in  our  own 
state  all  disabilities  of  aliens  as  to  Inherit- 
ance are  removed  by  statute."  And  in  Ro- 
mano V.  Brick  &  Pipe  Co.,  supra,  the  court 
says:  "The  accident  happened  In  Iowa.  The 
person  injured,  as  well  as  the  defendant,  is 
a  resident  of  Iowa,  and  the  wrong  done  by 
the  defendant.  If  any,  was  done  in  Iowa.  It 
is  diflicult,  therefore,  to  see  how  it  can  be 
urged  that  any  question  of  extraterritoriality 
arises." 

If,  as  contended  by  counsel,  statutes  must 
be  understood  in  general  to  apply  to  those 
only  who  owe  obedience  to  the  laws,  then  no 
I)erson  unless  he  be  an  actual  resident  of  the 
state  of  Colorado  can  recover  under  the  stat- 
utes, because  the  statute  of  this  state  has  no 
greater  force  in  one  of  the  states  of  the 
Union  than  it  has  in  Italy,  and  it  would  be 
contrary  to  every  decision  cited  to  hold  that 
a  resident  of  one  of  the  states  could  not 
maintain  an  action  for  the  negligent  killing 
of  a  person  domiciled  in  this  state,  if  such 
nonresident  would  be  entitled  to  maintain  the 
action  If  a  resident  of  this  state.  This  point 
is  discus.sed  in  Romano  v.  Brick  &  Pipe  Co., 
125  Iowa,  597.  101  N.  W.  439,  68  L.  B.  A. 
132, 106  Am.  St.  Rep.  323,  and  the  court  says : 
"It  is  true" — s)>eaking  of  cases  from  Georgia, 
Missouri,  Alabama,  and  Kentucky — "it  Is  true 
that  these  cases  relate  to  right  of  recovery 
by  a  relative  who  Is  a  citizen  and  resident 
of  another  state,  and  counsel  In  the  case  be- 
fore us  have  urged  that  the  rule  as  to  nonres- 
ident aliens  may  well  be  different;  but.  If 
their  contention  is  correct,  that  to  give  force 
to  the  statute  in  favor  of  a  nonresident  alien 
is  to  give  it  extraterritorial  effect,  then  these 
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decisions  are  In  point,  for  a  state  statute  has 
no  more  effect  or  operation  In  anottier  state 
of  the  Union  than  in  a  foreign  country,  and 
it  is  no  answer  to  say  that,  by  a  provision  of 
the  federal  Constitution,  citizens  of  the  other 
states  of  the  Union  are  not  to  l>e  denied  the 
privileges  and  immunities  accorded  to  citizens 
of  the  state,  for,  if  the  statute  is  to  be  ap- 
plied only  for  the  benefit  of  those  who  are 
subject  to  state  law,  then  residents  of  an- 
other state  are  excluded  as  not  among  the 
persons  for  whose  benefit  the  statute  was 
passed."  The  language  of  Chief  Justice  Kent 
of  the  Supreme  Court  of  Arizona  is,  we  thinly, 
directly  in  point  when  he  says:  "We  do  not 
think  that  in  order  to  entitle  an  alien  to 
maintain  this  action  specific  authority  there- 
for must  be  granted  such  alien  by  the  Legis- 
lature. The  act  is  broad  and  comprehensive, 
and  by  its  terms  includes  any  surviving  hus- 
iMind,  wife,  child,  or  parent  irrespective  of 
their  residence  or  citizeusliip ;  and  this  in- 
cludes aliens,  in  the  absence  of  any  restric- 
tive legislation.  We  know  of  no  rule  of  law 
that  prohibits  the  Ijegislature  from  extending 
such  rights  to  nonresident  aliens,  or  prevents 
their  accepting  the  same."  Mr.  Justice  Holmes, 
when  chief  Justice  of  the  Supreme  Court  of 
Massachusetts,  said  in  the  case  Mulhail  t. 
Failon,  17C  Mass.  206,  57  N.  E.  380,  54  L.  R. 
A.  934,  79  Am.  St.  Kep.  309,  in  construing 
the  Mas.<!achusetts  employers'  liability  act: 
"We  come  then  to  the  more  difiicult  question 
whether  the  plaintiff  can  claim  the  benefit  of 
the  act.  However  this  may  be  decided,  it  is 
not  to  be  decided  upon  any  theoretic  impos- 
Bibility  of  Massachusetts  law  conferring  a 
right  outside  her  boundary  lines.  ♦  ♦  *  It 
Is  true  that  legislative  power  is  territorial, 
and  no  duties  can  be  imposed  by  statute  upon 
persons  w^ho  are  within  the  limits  of  another 
state.  But  rights  can  l>e  offered  to  such 
I^rsous,  and  if,  as  is  usually  the  case,  the 
power  that  governs  them  makes  no  objection, 
there  is  nothing  to  hinder  their  accepting 
what  is  offered."'  And,  speaking  of  the  pur- 
poses of  the  statute,  he  says:  "In  other 
words.  It  is  primarily  a  penalty  for  the  pro- 
tection of  the  life  of  a  workman  in  this  state. 
We  cannot  think  that  workmen  were  intended 
to  be  less  protected  if  their  motiiers  hap- 
pened to  live  abroad,  or  less  protected  against 
sudden  than  against  lingering  death.  In 
view  of  the  very  large  amount  of  foreign  la- 
bor employed  in  this  state,  we  cannot  be- 
lieve that  so  large  an  exception  was  silently 
left  to  be  read  in."  When  the  case  Cleve- 
land, etc.,  Ky.  Co.  v.  Osgood  was  first  ai)peal- 
ed  to  the  Api)ellate  Court  of  Indlami  it  was 
held  that  an  administrator  could  not  main- 
tain an  action  under  the  Indiana  statute, 
where  the  next  of  kin  who  would  be  entitled 
to  recover  are  nonresident  aliens,  but  uiwn 
a  second  appeal  (in  1905)  the  court  lield  that 
such  action  could  be  maintain(>d.  'M  Ind. 
App.  34^  73  N.  E.  285.    In  the  course  of  the 


opinion  the  court  said:  "The  essence  of  the 
act  is  found  in  that  part  of  it  which  confers 
a  right  of  action,  and  not  in  that  part  wbicb 
provides  who  sliali  bring  it  or  bow  the  fund 
recovered  shall  be  distributed.  Its  tendency 
is  to  induce  care  and  make  human  life  more 
secure — considerations  of  policy  wUch  are 
not  affected  by  the  alienage  of  the  beneficia- 
ry. The  right  of  personal  security  does  not 
depend  upon  whether  the  iudividnal's  wife 
and  children  hapiien  to  live  abroad."  Al- 
though this  court  mentions  the  fact  that  the 
nonresident  next  of  kin  of  the  deceased  was 
within  the  Jurisdiction  of  Indiana  at  the  time 
the  fatal  accident  occurred,  there  is  no  dif- 
ference in  principle,  it  seems  to  us.  between 
this  case  and  the  others  cited.  If  the  stat- 
ute Includes  nonresidents  and  aliens  as  bene- 
ficiaries, it  of  course  cannot  be  affected  by 
reason  of  the  fact  that  they  happen  to  be 
within  the  Jurisdiction  of  the  court  at  the 
time  the  Injury  causing  death  occurred.  Our 
treaty  provides  that  citizens  of  both  parties 
may  api)ear  by  counsel  in  all  courts  for  the 
enforcement  of  their  rights,  and  it  is  there- 
fore not  essential  for  the  enforcement  of  any 
right  that  the  citizens  of  another  nation  ap- 
pear in  i»erson  before  the  court.  The  stat- 
ute makes  no  distinction  l)etween  citizens 
and  aliens,  residents  and  nonresidents ;  and 
public  policy  does  not  require  the  making  of 
any  such  discrimination.  Indeed  the  policy 
of  the  state  would  seem  to  require  that  no 
such  discrimination  should  be  made. 

As  the  legislature  has  not  undertaken  to 
limit  the  benefits  accruing  under  the  statute 
to  those  who  liapiien  to  be  subjects  of  this 
country,  for  us  to  do  so  by  the  interiwiation 
of  words  into  the  statute  for  the  purpose  of 
effecting  that  result  would  be  nothing  short 
of  a  crying  injustice.  The  statutes  (sections 
1508-1510,  Mills'  Ann.  St.)  declare  in  sub- 
stance that  wlieuever  the  death  of  a  person 
shall  be  caused  by  the  neglect  of  another,  and 
the  neglect  is  such  as  would,  if  death  iiad  not 
ensued,  have  entitled  the  party  injured  to 
maintain  an  action  to  recover  damages,  then 
the  i>erson  who  would  have  been  liable  if 
death  had  not  ensued  shall  be  liable  in  an  ac- 
tion for  damages  in  a  sum  not  exceeding' 
$5,000  to  the  wife  of  such  deceased.  The 
plaintiff  shows  by  her  complaint  that  she  is 
the  wife  of  the  deceased,  and  that  her  hus- 
iMind's  death  was  caused  by  the  negligence  of 
the  defendant.  She  answers  the  description 
of  the  person  entitled  to  the  benefit  under  the 
statute;  and,  following  the  great  weight  of 
authority  uiK)n  the  subject,  we  hold  that  she 
is  entitled  to  maintain  the  action  notwith- 
standing the  fact  that  she  is  a  nonresident  of 
Colorado  and  is  a  subject  of  the  king  of 
Italy. 

The  Judgment  is  reversed. 

GODDARD   and  BAILEY,  JJ.,  concur. 
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WINCHBLL  ▼.  POWELL  et  al. 

(Supreme  Court  of  Colorado.    May  4,  1908.) 

1.  Partnebsiiip — Advanceuent   to    Membeb 
OF  Firm— Liability  of  Fibm. 

Where  one  advanceB  money  to  a  member  of 
a  firm  enyaged  in  the  businesn  of  giving  oste- 
opathic treatmentH,  on  the  agreement  that  he 
sliall  be  rcjiaid  in  such  treatment!!  of  himself 
and  family,  the  firm  is  bound  by  such  agreement, 
though  the  member  obtains  and  used  the  money 
for  expenses  of  a  business  in  which  his  partner 
is  not  interested. 

2.  Same— Bbeacii  of  Contbact. 

A  firm,  by  refusing  to  recognize  an  agree- 
ment of  one  of  the  partners  tliat  a  person  ad- 
rancing  money  to  him  should  be  repaid  by  pro- 
fessional services  of  the  firm,  in  effect,  refuses 
to  perform  such  services,  so  that  he  is  entitled 
to  recover  of  the  firm. 

Appeal  from  District  Court,  RIo  Grande 
County;    Cbas.  C.  Holbrook,  Judge. 

Action  by  Richard  B.  Powell  and  another 
against  Howard  H.  Wlnchell.  Judgment  for 
plaintiffs.  Defendant  api)eals.  Reversed  and 
remanded. 

Appellees,  as  plaintiffs  below,  brought  suit 
against  appellant,  as  defendant,  to  recover 
for  the  value  of  osteopathic  treatments.  In 
their  complaint  they  allege  that  they  are  car- 
rying on  the  business,  and  practicing  the  art 
and  science,  of  osteopatby  under  the  firm 
name  of  Powell  &  Powell,  and  at  divers  times 
between  the  Ist  day  of  January,  1903,  and 
the  3d  day  of  December,  1904,  they  rendered 
services  by  way  of  giving  osteopathic  treat- 
ments to  defendant  and  members  of  his  fam- 
ily of  the  value  of  $115.!)3.  The  defendant 
answered,  and  admitted  that  plaintiffs  were 
partners,  and  that  they  rendered  the  services 
alleged.  As  a  further  answer  and  by  way  of 
counterclaim,  be  alleged  that  between  the  1st 
day  of  February,  1003,  and  the  Ist  day  of 
June  following,  he  loaned  the  plaintiffs  mon- 
ey to  the  amount  of  $223,  no  part  of  which 
has  been  paid.  He  prayed  Judgment  against 
the  plaintiffs  for  the  difference  between  their 
account  against  him  and  the  sum  he  had  loan- 
ed them.  The  plaintiffs  denied  that  any  mon- 
ey had  been  loaned  them  by  the  defendant. 
It  appears  from  the  testimony  that  In  Febru- 
ary, 1903,  defendant  entered  Into  an  arrange- 
ment with  R.  B.  Powell,  a  member  of  the  firm 
of  Powell  &  Powell,  whereby  R.  B.  Powell 
was  to  accompany  the  defendant  to  Pennsyl- 
vania for  the  purpose  of  assisting  him  In  dis- 
posing of  mining  stock.  The  defendant  claims 
that  Mrs.  Powell,  the  other  member  of  the 
firm,  and  the  wife  of  R.  B.  Powell,  was  Inter- 
ested In  this  venture,  and  was  to  share  in 
the  profits  which  her  husband  might  realize 
In  disposing  of  the  mining  stock.  While  in 
Pennsylvania,  according  to  the  testimony  of 
the  defendant.  Mr.  Powell  received  from  him 
the  sum  of  $223,  advanced  nt  various  times  to 
pay  his  exijenses  and  by  way  of  loans,  with 
the  understanding  that  such  advances  would 
be  repaid  by  giving  treatments  to  his  family 
and  himself.  That  such  was  the  understand- 
ing between  the  defendant  and  Mr.  Powell  Is 


not  denied  by  the  plaintiffs.  The  only  dis- 
pute with  respect  to  the  advances  by  defend- 
ant to  Mr.  Powell  is  that  it  was  $183  instead 
of  $22.3.  There  Is  testimony  on  behalf  of 
plaintiffs  by  which  it  was  sought  to  establish 
the  fact  that  Sirs.  Powell  was  not  interested 
In  the  sale  of  the  mining  stock  which  her  hus- 
band went  East  to  assist  the  defendant  in 
making  In  such  way,  or  under  such  arrange- 
ments, as  would  make  her  resr)onsible  for 
the  money  which  the  defendant  advanced  her 
husband.  The  case  was  submitted  to  a  Jury 
upon  the  theory  that  the  individual  debt  of 
Mr.  Powell  could  not  be  offset  against  the  in- 
debtedness of  defendant  to  the  firm.  A  ver- 
dict was  rendered  for  the  plaintiffs  for  the 
amount  of  their  claim  as  admitted  by  the  de- 
defendant,  and  Judgment  rendered  according- 
ly.   The  defendant  appeals. 

Jas.  P.  Veer  Kamp,  for  appellant.  Jesse 
Stephenson,  for  appellees. 

GABBERT,  J.  (after  stating  the  facts  as 
above).  The  Interest  of  Mrs.  Powell  in  the 
contract  under  which  her  husband  went  East 
to  sell  mining  stock  of  defendant  is  not  ma- 
terial. The  only  question  which  should  have 
been  submitted  to  the  Jury  was  the  amount  of 
defendant's  set-off,  for  the  reason  that  the 
testimony  established  beyond  dispute  that 
this  set-off  was  a  liability  of  plaintiffs,  as 
partners,  to  him.  The  liability  of  partners 
as  such  for  contracts  made  by  a  member  of 
a  firm  depends  upon  the  principles  of  agency. 
Hence  any  contract  by  a  partner  within  the 
scope  of  the  agency  conferred  upon  him  is 
binding  upon  the  firm  of  which  he  Is  a  mem- 
ber and  for  which  he  assumes  to  act.  22 
Cyo.  135,  13«.  The  plaintiffs  were  partners 
in  carrying  on  the  business  of  giving  osteo- 
pathic treatments.  The  defendant  advanced 
money  to  R.  B.  Powell,  a  member  of  the  firm, 
with  the  understanding  and  agreement  that 
It  was  to  be  repaid  by  treatments  of  himself 
and  family.  In  such  circumstances  it  was 
the  intent  of  the  parties  that  the  services  for 
which  the  money  was  advanced  should  be  ren- 
dered by  the  firm,  and  the  money  was  there- 
fore advanced  to  the  firm  to  pay  for  services 
which,  as  i)artners.  the  members  thereof  were 
eugiigod  In  rendering.  In  short,  defendant, 
through  his  arrangement  with  R.  B.  Powell, 
paid  the  firm  in  advance  for  professional 
services.  In  making  such  an  arrangement 
U.  B.  I'owell  was  acting  within  the  scope  of 
his  authority  as  the  agent  of  the  firm,  and 
the  partnership  is  bound  thereby.  By  refus- 
ing to  recognize  the  arrangement  entered  into 
between  R.  B.  Powell  and  defendant,  plain- 
tiffs have,  In  effect,  refused  to  render  the 
professional  services  which  they  agreed  to 
render  for  the  advances  made  by  defendant. 
The  defendant,  therefore.  Is  entitled  to  re- 
cover from  them  the  difference  between  the 
amount  he  advanced  and  the  plaintiffs'  ac- 
count. 

The  Judgment  of  the  district  court  Is  re- 
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versed  and  the  cause  remanded,  with  dlre<>- 
tlons  to  try  the  Issue  of  the  amount  of  de- 
fendant's set-off,  as  pleaded  by  him,  and  ren- 
der Judgment  In  bis  favor  against  the  plain- 
tiffs for  the  difference  between  the  amount  of 
their  account  and  bis  set-otf,  as  established. 
Reversed  and  remanded. 


STEELE,  C. 
cur. 


J.,  and  CAMPBELL,  J.,  con- 


STOUGH  V.  REEVES  et  al. 

(Supreme  Court  of  Colorado.     March  2,  1908. 
Rehearing  Denied  June  1,  1908.) 

1.  Appeal  and  Errob— Review  —  Questtons 
CoNsiDEBED— Reasons  toR  Decision— Obax 
Remabks  of  Judge. 

Oral  remarks  made  by  the  trial  court  at 
the  time  of  rendition  of  judgment  as  to  the  rea- 
sons for  the  decision,  brought  up  in  the  bill  of 
exceptions  and  abstract  of  record  on  appeal  in- 
stead of  the  findings  formulated  and  signed  by 
the  judge,  and  entered  of  record  as  the  court's 
ultimate  findings  of  facts  and  conclusions  of  law, 
will  not  be  considered,  as  the  appellate  court  is 
not  concerned  with  the  reasoning  by  which  the 
court  below  arrived  at  its  conclusion,  but  will 
consider  only  the  ultimate  conclusions  as  ex- 
pressed by  the  record. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  f|  3400-3430.] 

2.  Same— Dibmissai>-Gbound8. 

The  bringing  up  of  oral  remarks  made  by  a 
trial  court  at  the  time  of  rendition  of  judgment, 
instead  of  the  court's  ultimate  findings,  is  ground 
for  dismissing  the  appeal,  where  timely  objec- 
tion thereto  is  made. 

3.  Same— Recobd— Detects  Supplied  bt  Ap- 
pellee. 

Though  an  appellant  in  the  bill  of  excep- 
tions and  abstract  of  record  omitted  to  bring  up 
the  trial  court's  ultimate  findings,  the  cause  will 
be  determined  upon  its  merits  in  the  appellate 
court,  where  the  omission  was  supplied  by  the 
appellee  in  a  supplemental  abstract  filed  by  him. 

4.  Taxation— Sales  for  Taxes— Notice— De- 
scription OF  Pbopeett  —  Construction — 
"To." 

The  description  in  a  notice  of  sale  for  tax- 
es of  the  property  as  lots  "1  to  24,"  does  not 
exclude  lot  24  by  reason  of  the  use  of  the  word 
"to."  as  such  word  is  not  necessarily  a  term  of 
exclusion,  but  one  whose  meaning  is  to  be  as- 
certained by  the  reason  and  sense  in  which  it 
is  used. 

I  Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  vol.  8,  pp.  6084,  C08(j,  7816,  7817.] 

5.  Same  —  Assessments  —  Description  of 
Property — Sufficienct. 

The  description  of  a  parcel  of  land  in  tax 
proceedings  as  a  portion  of  an  entire  larger  tract 
simply  by  number  and  block,  without  any  ref- 
erence to  a  map.  is  not  sufficient  prima  facie  to 
identify  the  portion  assessed. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig, 
vol.  45,  Taxation,  i§  720-735.] 

6.  Same. 

Certain  property  sold  for  taxes  was  de- 
scribed on  the  tax  roll  as  "lots  1  to  24,  block  8, 
Fairground  town" ;  in  the  publication  notice  as 
"lots  1  to  24,  block  8,  Fairground  range,  Div. 
or  Add.";  and  in  the  tax  deed  "1  to  24,  inclu- 
sive, in  block  8,  Fairground  subdivision  to  the 
town  of  Montrose."  The  land  sold  was  not  a 
subdivision  of  the  town  of  Montrose,  had  no 
reference  thereto,  but  was  a  subdivision  of  an 
adjoining  quarter  section  of  land  known  and 


recorded  as  "Fairground  plat"  Brtd.  that  the 
description  of  the  property  in  the  tax  proceed- 
ings was  prima  facie  msumcient  to  identify  the 
lands  sold. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  45,  Taxation,  H  720-735.] 

7.  Same— Evidence— SuFFiciENCT. 

Where  the  only  evidence  offered  to  overcome 
the  prima  facie  insufficiency  of  the  description 
of  property  in  a  notice  of  sale  for  taxes  was  the 
testimony  of  an  abstracter  that  he  thought  he 
could,  from  his  knowledge,  identify  the  tract  by 
the  description  in  the  notice,  and  there  was  no 
evidence  showing  that  it  was  well  or  generally 
known  by  the  description  in  the  notice  of  sale, 
the  evidence  was  insufficient  to  overcome  the 
prima  facie  insufficiency  of  the  description. 

Appeal  from  District  Court,  Montrose  Coun- 
ty ;  Theron  Stevens,  Judge. 

Action  by  A.  F.  Reeves  and  others  against 
George  A.  Stough.  From  a  judgment  for 
plaintiffs,  defendant  appeals.    Affirmed. 

F.  O.  Perkins  and  Lewis  P.  Main,  for  ap- 
pellant   Bell,  Catlin  &  Blake,  for  appellees. 

GODDARD,  J.  The  appellees,  plaintiffs 
below,  bring  this  action  to  quiet  their  title  to 
what  is  known  and  described  in  a  plat  on 
file  in  the  county  clerk's  office  as  block  8  in 
Fairground  pint,  Montrose  county,  Colo.  They 
allege  possession  and  ownership  of  the  prop- 
erty, and  that  appellant,  defendant  below, 
claims  an  interest  or  estate  adverse  to  them, 
which  Is  without  any  foundation  or  right 
whatever.  Appellant  denies  the  ownership 
and  possession  of  the  appellees,  and  alleges 
ownership  in  himself  under  a  certain  tax 
deed,  which  Is  set  out  In  hsec  verba  in  his  an- 
swer, and  a  conveyance  to  him  from  the  gran- 
tee In  the  tax  deed.  Appellees  replied,  admit- 
ting the  tax  deed  and  conveyance  to  appellant, 
but  allied:  That  the  tax  deed  Is  voidable  for 
several  reasons,  among  others  that  the  de- 
scription of  the  property  In  the  asses-tment 
roll,  advertisement,  and  in  the  tax  deed  was 
too  Indefinite  to  Identify  the  premises.  That 
the  proper  description  of  the  land  Is  and  was 
lots  1  to  24,  Inclusive,  in  block  8  of  Fair- 
ground plat,  according  to  a  plat  thereof  on 
file  in  the  connty  clerk's  office.  That  on  the 
tax  roll  and  in  the  publication  notice  it  is 
described  as  "lots  1  to  24,  block  8,  Fair- 
ground," and  is  not  shown  to  be  inclusive  of 
lots  1  to  24,  and  described  in  the  tax  deed  as 
"lots  1  to  24,  Inclusive,  In  block  8,  Fairground 
subdivision  to  the  town  of  Montrose."  That 
said  Fairground  plat  never  has  been  any  part 
of  the  town  of  Montrose,  and  has  no  refer- 
ence to  the  same,  but  Is  a  subdivision  of  a 
quarter  section  of  land,  and  known  and  re- 
corded as  "Fairground  Plat"  Another  subdi- 
vision adjoining  It  In  the  same  quarter  sec- 
tion Is  fenced  and  improved  as  fairgrounds, 
.and  known  as  the  "Fairgrounds,"  and  anoth- 
er subdivision  In  the  quarter  section  Is  known 
as  "a  part  of  the  Fairground  tract."  That 
the  description  in  the  deed  from  Musgrave  to 
appellant  Is  as  follows:  "All  of  block  eight 
In  Fairground  plat  or  subdivision."  Upon 
the  trial  the  treasurer  produced  and  Identi- 
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fled  the  tax  roll  wherein  the  property  In  ques- 
tion Is  described  as  follows: 


Lots 
1  to  M 


Block 


Name   of    Town. 
Fairground. 


And  In  the  pnbllcation  notice  the  following 
description  appears: 

Part  of 

Name    ot            Sec.   Lot  Sec. 

owner.                    or  or 

Block.  Block. 

Holcombe,  H.  S.        1  to  24  S 


Range,  DIt. 
or  Add. 


FalrgronniJ. 


The  recorded  plat  Introduced  In  eyldence 
shows  that  the  land  In  controversy  Is  a  sub- 
division of  the  N.  B.  %  N.  W.  %,  section  27, 
township  49  N.,  range  9  W..  and  platted  as 
the  property  of  the  Fairground  Association 
and  of  O.  D.  Lontsenhtzer,  and  is  described 
as  "Fairground  Plat"  in  lots  1  and  2. 

The  statnte  in  force  in  1898  provides  that 
the  county  treasurer  shall  make  ont  his  list 
of  town  lots  for  publication  of  delinquent  tax 
list  describing  such  town  lots  as  they  are  de- 
scribed on  tax  roll.  Section  3924-q,  3  Mills' 
Ann.  St.  Supp.  Section  3925,  Mills'  Ann.  St. 
Rev.  Supp.  p.  1081,  reads:  "When  any  lands  or 
town  lots  are  offered  for  sale  for  any  taxes, 
it  shall  not  be  necessary  to  sell  the  same  as 
the  property  of  any  person  or  persons,  *  •  * 
but  such  land  must  be  in  other  respects  suffi- 
ciently described  on  the  tax  roll  to  identify  it." 

The  court  found  the  Issues  in  favor  of  the 
appellees,  and  in  its  signed  and  recorded  find- 
ings bases  Its  conclusion  that  the  tax  deed  is 
void  upon  the  ground  "that  the  treasurer  of 
said  county  and  the  other  county  officers 
charged  with  the  duty  of  placing  on  the  tax 
roll,  advertising,  and  selling  said  blocli:  8  in 
said  Fairground  plat  for  the  delinquent  taxes 
for  the  year  1897  wholly  fail  to  comply  with 
the  statutory  provisions  of  said  state  requir- 
ing said  land  to  be  described  so  It  could  be 
identified,  published,  and  sold  in  substantial 
compliance  with  said  statnte,  »  *  •  and 
that  by  reason  of  said  fatal  descriptions  of 
said  property  prior  to  said  sale,  which  were 
calculated  to  mislead  those  interested  in  the 
property  and  those  desiring  to  purchase  it, 
and  because  of  their  total  failure  to  describe 
or  purport  to  sell  a  portion  of  the  property 
attempted  to  be  conveyed  In  said  tax  deed, 
said  sale  was  for  an  excessive  amount,  all  of 
which  rendered  said  tax  deed  void  and  of  no 
effect."  In  this  finding  the  court  does  not 
specify  in  what  particular  the  description  of 
the  laud  Is  Insufficient,  but  finds  that  the  de- 
scription as  a  whole  was  too  indefinite  to 
Identify  the  premises. 

Counsel  for  appellant  has  concluded  in  the 
bill  of  exceptions  and  in  the  abstract  of  the 
record  the  oral  remarks  made  by  the  court  at 
the  time  of  the  rendition  of  the  Judgment 
instead  of  the  findings  formulated  and  signed 
by  the  court  and  entered  of  record  as  its  ulti- 
mate findings  of  fact  and  conclusions  of  law, 
and  counsel  predicates  much  of  his  argument 
upon  some  expressions  found  in  the  oral  dis- 


quisition of  the  Judge  as  to  the  specific  ob- 
jection that  the  description  was  subject  to. 
We  can  consider  only  the  ultimate  conclusion 
of  the  court  as  expressed  by  the  record,  and 
we  are  not  concerned  with  the  reasoning  by 
which  the  court  below  arrived  at  such  conclu- 
sion. As  was  said  in  Burke  v.  Table  Moun- 
tain Water  Co.,  12  Cal.  408:  "The  reason 
given  for  the  conclusion  Is  not  res  judicata  as 
to  him  80  as  to  bind  him  in  any  future  pro- 
ceeding. •  •  •  vVe  do  not  understand 
that  the  reasons  given  for  a  Judgment  are 
Judgments.  The  point  decided  is  the  thing 
fixed  by  the  Judgment,  but  the  reasons  are 
not."  The  abstract  filed  by  appellant  was 
therefore  defective  In  not  presenting  that 
part  of  the  record  to  which  reference  is  made 
in  the  assignments  of  error  Xos.  1  and  2,  and 
the  appeal  might  have  for  this  reason,  if 
availed  of  in  apt  time,  been  dismissed;  yet 
appellees  having  by  their  supplemental  ab- 
stract supplied  this  omission  and  presented 
the  finding  of  the  court  complained  of,  we 
are  enabled  to  determine  the  case  upon  its 
merits,  to  wit,  whether  the  court  below  erred 
In  its  conclusion  that  the  description  In  the 
publication  notice  was  insufficient  to  Identify 
the  property  to  be  sold. 

The  sufficiency  of  the  description  in  the 
notice  is  challenged  by  counsel  for  appellees 
uiKm  two  grounds:  (1)  That  in  the  descrip- 
tion of  the  lots  "1  to  24"  without  adding  the 
word  "inclusive"  the  word  "to"  must  be  con- 
strued as  a  term  of  exclusion,  and  such  de- 
scription, therefore,  did  not  Include  lot  24. 
In  support  of  this  construction  counsel  cites 
volimie  2,  p.  1122,  Bouvier's  Law  Dictionary, 
wherein  the  word  "to"  is  defined  as  "a  term 
of  exclusion,  unless  by  necessary  implication 
it  is  manifestly  used  in  a  different  sense." 
In  volume  8  of  Words  and  Phrases,  after 
citing  cases  wherein  the  word  is  defined  ac- 
cording to  the  connection  in  which  it  is  used. 
It  is  said:  "Its  meaning  is  ascertained  from 
the  reason  and  sense  in  which  It  is  used." 
Testing  Its  meaning  as  here  used  by  these 
rules,  it  is  manifestly  used  as  a  word  of  in- 
clusion. In  prescribing  the  abstract  of  the 
assessment  roll  to  be  made  by  the  assessors, 
the  statute  in  force  at  the  time  of  this  pro- 
ceeding gives  an  illustration  of  how  lots  are 
to  be  described  therein,  which,  In  the  column 
headed  "Lots,"  is  "1  to  6,"  which  Is  the  form 
prescribed  In  all  former  and  subsequent  rev- 
enue laws  of  the  state,  and  this  form  of  de- 
scription has  uniformly  been  followed  by  the 
treasurers  and  assessors  in  preparing  the  tax 
roil  and  tax  sale  notices.  The  law  that  re- 
quires that  the  property  be  sufficiently  de- 
scribed In  the  tax  roll  to  Identify  it  gives,  in 
this  illustration,  what  the  Legislature  consid- 
ered a  sufficient  description  of  the  lots  to  be 
taxed.  The  word  as  here  used  Is  to  designate 
certain  lots  for  taxation,  describing  them  "1 
to  24."  It,  therefore,  manifestly  Includes 
both.  This  objection,  therefore.  Is  without 
merit    (2)  The  further  objection  that  the  de- 
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scriptlon  of  the  property  on  the  tax  roll  as 
"Fairground  town,"  and  In  the  publication  no- 
tice as  "Fairground  Range,  Dlv.  or  Add.,"  and 
In  the  tax  deed  as  "Fairground  subdivision 
to  the  town  of  Montrose,"  does  not  suflSdent- 
ly  Identify  the  property  Inclunded  In  "Fair- 
ground plat"  we  think  Is  well  taken.  It  ap- 
pears from  the  evidence  that  Fairground 
plat  Is  not  a  subdivision  to  the  town  of  Mont- 
rose, and  has  no  reference  thereto,  but  Is  p. 
subdivision  of  an  adjoining  quarter  section 
of  land,  and  Is  known  and  recorded  as  "Fair- 
ground plat."  Furthermore,  the  descriptions 
on  the  tax  roll  "lots  1  to  24,  block  &  Fair- 
ground town" ;  In  the  publication  notice  "lots 
1  to  24,  block  8,  Fairground  Range,  Dlv.  or 
Add." ;  and  In  the  tax  deed  "1  to  24.  Inclu- 
sive, In  block  8,  Fairground  subdivision  to 
the  town  of  Montro3e"^-on  their  face  describe 
three  distinct  tracts  of  laud,  and  there  was 
no  attempt  on  the  part  of  the  appellant  to 
show  that  these  different  descriptions  applied 
to  the  land  platted  and  described  In  the  com- 
plaint, or  that  It  was  known  by  all  or  either 
of  such  descriptions.  The  only  evidence  offer- 
ed was  that  of  the  witness  Redding,  who  was 
engaged  In  the  business  of  abstracter,  who 
testified  that  he  thought  he  could,  from  his 
knowledge,  identify  the  tract  by  the  descrip- 
tion in  the  notice  of  sale,  but  there  was  no 
evidence  to  show  that  It  was  well  or  generally 
known  by  the  description  in  such  notice.  It 
has  been  held  that  a  designation  of  a  parcel 
of  land  as  a  portion  of  another  larger  tract 
simply  by  number  and  block,  without  any 
reference  to  a  map,  was  not  sufficient  prima 
facie  to  identify  the  portion  assessed.  Miller 
V.  Williams.  135  Cal.  183,  67  Pac.  788 ;  Best 
V.  Wohlford,  144  Cal.  733.  78  Pac.  293 ;  Balrd 
V.  Monroe,  150  Cal.  560,  89  Pac.  352;  San 
Diego  Realty  Co.  v.  Cornell,  150  Cal.  637,  89 
Pac.  603;  Fox  v.  Townsend  (Cal.)  91  Pac. 
1004 ;  Chapman  v.  Zobelein  (Cal.)  92  Pac.  188. 
In  Miller  v.  ■Williams,  supra,  the  descrip- 
tion under  consideration  was  "lots  13,  14,  1.5, 
16,  17,  and  18,  In  block  F,  Lelbrandt  tract; 
lots  18  and  20,  block  C,  Kaye  &  Uhden  tract." 
Temple,  J.,  speaking  for  the  court,  said : 
"The  assessment  does  not  refer  to  a  city  map, 
but  describes  the  land  as  belonging  to  certain 
named  tracts.  The  lots  and  blocks  are  sub- 
divisions of  these  named  tracts,  and  not  of 
the  city,  and  no  map,  even  of  these  tracts. 
Is  referred  to.  *  *  *  Even  supposing  these 
lots  and  blocks  to  have  been  on  a  city  map, 
the  failure  to  refer  to  it  has  been  held  fatal. 
Labs  V.  Cooper.  107  Cal.  656,  40  Pac.  1042; 
Cadwalder  v.  Nash,  73  Cal.  43,  14  Pac.  385. 
See.  also.  Keane  v.  Cannovan.  21  Cal.  201,  82 
Am.  Dec.  738;  People  v.  Mahoney,  55  Cal.  286. 
•  •  ♦  The  assessment  is  made  with  a  view 
to  a  possible  sale,  and  the  property  should 
therefore  be  so  described  as  to  enable  the 
owner  to  know  what  land  is  charged  with 
the  tax,  and  also  to  enable  a  possible  pur- 
chaser to  know  what  land  is  offered  for  sale. 
The  bidder  who  will  pay  the  tax  for  the  small- 


est portion  of  the  land  will  have  his  offer 
accepted.  To  decide  this  matter  there  should 
be  no  uncertainty  as  to  what  land  be  Is  deal- 
ing with.  Hence  the  description  should  be 
sufllcient  in  Itself  to  identify  the  land,  or,  if 
reference  to  a  map  on  record  is  required, 
that  should  be  Indicated  in  the  assessment." 
The  recent  case  of  Chapman  v.  Zobelein  is 
quite  in  point.  Shaw,  3.,  who  delivered  the 
opinion  of  the  court,  uses  this  language: 
"The  case  comes  precisely  within  the  rule  of 
the  cases  of  Miller  v.  Williams.  135  Cal.  183, 
67  Pac.  788,  Labs  v.  Cooper,  107  Cal.  656.  40 
Pac.  1042,  San  Diego  Realty  Co.  v.  Cornell, 
150  Cal.  637,  89  Pac  603,  and  Fox  v.  Town- 
send  (Cal.)  91  Pac.  1004.  with  respect  to  the 
description  of  the  property  In  the  assessment. 
The  property  is  described  in  the  complaint  as 
lot  34  of  the  University  addition  tract,  accord- 
ing to  the  map  thereof  recorded  in  book  15, 
p.  46,  of  Miscellaneous  Records  of  Los  Ange- 
les County,  situated  in  the  cit}-  of  Los  Angeles, 
in  said  county.  In  the  assessment  book  there 
is  the  following  general  Introductory  beading: 
'Assessment  Book  of  the  Property  of  Los  An- 
geles County  for  the  Year  1808,"  etc.  The 
description  of  this  particular  property  is  as 
follows : 


Description    of    proper- 
ty In   tbe  city  of  Lon 
Angeles,       city       and 
town  lots,  etc. 

City 
Town 

Lot 

or 
Lots 

Bill 

Value 
of 
City 
and 
Town 
Lots 

University  AddiUon  Tct. 

34 

t 
135 

"From  this  it  appears  with  sufficient  cer- 
tainty that  the  property  assessed  Is  lot  34 
in  University  addition  tract  in  the  city  of 
Los  Angeles,  In  Los  Angeles  county.  Tliere 
Is  no  reference  to  any  map  of  the  said  tract, 
nor  anything  to  indicate  the  character  of  the 
'University  addition  tract,'  the  location  In  the 
city  of  the  addition,  nor  the  relative  loca- 
tion of  lot  34  thereof.  Such  a  description 
In  the  cases  above  cited  was  held  to  l)e  prima 
facie  insufficient  to  make  a  valid  assessment. 
True  in  the  cases  of  Best  v.  Wohlford,  144  Cal. 
73.1,  78  Pac.  293,  Balrd  v.  Monroe,  l.'iO  Cal.  .160. 
89  Pac.  3.52,  and  Fox  v.  Townsend  (Cal.)  91  Pac. 
1004,  It  has  been  decided  that,  while  a  similar 
description  Is  presumptively  invalid,  it  may  be 
explained  and  supplemented  by  proof  on  the 
trial  that  there  Is  a  definite  tract  known  by 
the  name  given,  that  a  survey  and  map  there- 
of has  been  made,  and  that  the  lot  designated 
by  number  constitutes  a  known  and  certain 
subdivision  thereof,  and  that,  when  so  ex- 
plained, the  assessment  will  be  held  good. 
Such  proof  merely  shows  that,  when  the  sur- 
rounding natural  objects  and  circumstances 
explanatory  of  the  descriptive  words  are 
considered,  the  prima  facie  uncertainty  dis- 
appears, and  thereupon  the  description  be- 
comes clear  and  definite.     Such  extraneous 
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objects  and  circumstances  must  be  oonsldeied 
In  otder  to  give  a  definite  location  on  the 
ground  to  any  description.  The  only  dlfter- 
ence  between  this  case  and  one  where  there 
is  a  reference  to  some  map  Is  that  maps  are 
of  such  customary  use  that  It  will  be  presum- 
ed that  one  exists  to  answer  the  description 
and  give  it  certainty,  whereas,  If  there  Is  no 
reference  thereto,  the  presumptions  against 
tax  proceedings  prevail,  and  there  must  be 
proof  sufficient  to  make  the  description  cer* 
tain.  In  the  case  of  an  ordinary  instrument 
not  subject  to  the  strict  rules  applicable  to 
tax  assessments  and  sales  the  description 
here  In  question  would  be  prima  facie  good, 
and  could  only  lie  rendered  uncertain  by  affirm- 
ative proof  of  some  fact  which  would  disclose 
a  latent  ambiguity,  as  that  there  were  two 
lots  tn  the  tract  bearing  the  number  34.  But, 
as  pointed  out  In  the  recent  case  of  Fox  v. 
Townsend  (Cal.)  91  Pac.  1004,  In  cases  of  tax 
sales  the  proof  must  be  made  by  the  party 
who  seeks  to  affirm  the  validity  of  the  sale  or 
other  proceeding." 

Our  conclusion  is  that  the  description  In 
the  notice  of  sale  was  prima  facie  insufficient 
to  Identify  the  land  sold,  and  that  there  was 
no  evidence  Introduced  to  show  that  It  was 
well  or  generally  known  by  that  name  or  des- 
ignation. 

The  Judgment  is  therefore  affirmed. 

Affirmed. 

STEELE,  C.  J.,  and  BAILEY,  X,  concur. 


MITCHELL  et  al.  v.  TULSA  WATER, 
LIGHT,  HEAT  &  POWER  CO. 

(Supreme  Court  of  Oklahoma.    May  15,  1908.) 

1.  Waters  and  Water  Courses— Municipai, 
Corporations — Ordinances— Construction 
—Grant  op  Franchise. 

Where  the  language  of  an  ordinance  grant- 
ing to  a  waterworks  company  a  franchise  is 
ambiguous  and  reasonably  susceptible  of  two 
constructions,  tlie  consti'uction  tliat  is  more  fa- 
vorable to  tlie  public  should  be  adopted. 

2.  Same  —  Power  to  Make  Improvehents— 
Water  Supply. 

Act  Cong.  May  19,  1902,  c.  816.  32  Stat. 
200,  authorizing  cities  and  towns  in  the  Indian 
Territory,  having  a  population  of  2,000  or  over, 
to  issue  bonds  and  borrow  money  for  the  con- 
struction of  waterworks,  is  not  in  conflict  with 
and  does  not  repeal  Mansf.  Dig.  Ark.  c.  29,  | 
785,  authorizing  municipal  corporations  to  make 
contracts  for  water  supply. 

3.  Same. 

An  ordinance  which  grants  to  a  waterworks 
company  the  exclusive  right  to  construct,  main- 
tain, and  operate  waterworks  in  or  near  a  cer- 
tain city  for  the  purpose  of  supplying  the  streets, 
lanes,  alleys,  squares,  and  public  places  of  said 
city  and  for  extinguishing  nres  therein,  and  for 
such  purposes  grants  to  the  waterworks  com- 
pany the  n^e  of  all  the  streets,  lanes,  alleys, 
squares,  and  public  places  of  the  city,  or  so 
much  thereof  as  may  be  necessary  in  the  con- 
struction and  operation  of  its  waterworks,  does 
not  grant  to  the  waterworks  company  the  exclu- 
sive right  to  use  the  streets.  lanes,  alleys, 
squares,  and  public  places  of  the  city  in  con- 
structing and  operating  a  waterworks  system  for 


the  pnn>ose  of  supplying  the  inhabitants  of  tht 
city  and  for  domestic  and  industrial  purposes. 
4.  Same. 

The  granting  by  a  city  to  a  waterworks 
company  of  the  exclusive  right  to  use  its  streets, 
lanes,  alleys,  squares,  and  public  places,  to  con- 
struct and  operate  a  waterworks  for  supplying 
the  streets,  lanes,  alleys,  squares,  and  public 
places  witii  water,  and  for  extinguishing  fires 
therein,  precludes  the  city  from  using  its  streets, 
lanes,  alleys,  squares,  and  public  places  for  con- 
structing and  maintaining  a  system  of  water- 
works for  such  purposes,  and  from  granting  to 
other  persons,  firms,  or  corporations  such  right, 
but  does  not  preclude  the  city  from  itself  con- 
structing and  maintaining  a  system  of  water- 
works, and  in  doing  so  from  using  the  streets, 
lanes,  alleys,  squares,  and  public  places  of  the 
city,  for  the  purpose  of  supplying  its  inhabitants 
and  for  domestic  and  industrial  purposes. 
(Syllabus  by  the  Court) 

Appeal  from  the  United  States  Court  of 
Appeals  for  the  Western  District  of  Indian 
Territory;    Wm.  R.  Lawrence,  Judge. 

Action  by  the  Tulsa  Water,  Light,  Heat  & 
Power  Company  against  John  O.  Mitchell 
and  others  to  enjoin  defendants  from  con- 
structing and  maintaining  a  system  of  water- 
works to  be  owned  and  operated  by  the  city 
of  Tulsa,  from  submitting  the  question  to  the 
city,  from  issuing  waterworks  bonds,  and 
from  supplying  the  inhabitants  of  that  city 
or  using  for  Itself  water  from  any  system  of 
waterworks  constructed  by  the  city.  Judg- 
ment for  plaintiff,  and  defendants  appealed 
to  the  United  States  Court  of  Appeals  of  In- 
dian Territory,  whence  the  cause  came  to  the 
Supreme  Court  of  Oklahoma  under  the  en- 
abling act.    Reversed  and  remanded. 

On  the  27th  day  of  July,  1906,  plaintiff  be- 
low (appellee  here)  filed  its  complaint  In 
equity  against  the  defendants  below  (appel- 
lants here)  in  the  United  States  court  for 
the  Western  district  of  the  Indian  Territory 
at  Tulsa.  Upon  application  by  plaintiff  a 
temporary  Injunction  was  granted  in  the  ac- 
tion by  the  Honorable  Wm.  R.  Lawrence, 
Judge  of  the  United  States  court  for  said  dis- 
trict On  the  10th  day  of  October,  1906, 
plaintiff  filed  its  amended  complaint,  in  which 
it  states :  That  It  is  a  corporation  organized 
and  existing  under  and  by  virtue  of  the  laws 
of  the  United  States  in  force  in  the  Indian 
Territory.  That  on  the  28th  day  of  Septem- 
ber, 1903,  the  common  council  of  the  city  of 
Tnlsa  passed  an  ordinance  which  was  duly 
approved  and  became  effective.  That  said 
ordinance  was  enacted  In  accordance  with 
the  law  in  such  cases  provided,  and  granted 
a  franchise  and  contract  to  one  George  G. 
Bayne,  of  Joplin,  Mo.,  his  heirs,  associates, 
and  assigns,  for  the  purpose  of  supplying  the 
city  of  Tulsa  with  water.  That  said  ordi- 
nance was  entitled :  "To  provide  tor  si'.pply- 
Ing  with  water  the  streets,  lanes,  alleys, 
squares  and  public  places  in  the  city  of  Tul- 
sa, Ind.  Ter.,  and  for  the  contracting  with 
Geo.  G.  Bayne,  of  Joplin,  Mo.,  his  heirs,  as- 
sociates or  assigns,  for  the  purpose  of  sup- 
plying with  water  such  streets,  lanes,  alleys, 
squares  and  public  places."    That  section  1 
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t)rovldes:  'The  city  of  Tulsa,  Ind.  Ter., 
hereby  contracts  with  Geo.  G.  Bayne,  of  Joi>- 
lln,  Mo.,  his  heirs,  associates  or  assigns,  for 
the  supplying  with  water  the  streets,  lanes, 
alleys,  squares  and  public  places  In  said  city, 
upon  the  terms  and  conditions  contained  In 
the  following  sections  of  this  ordinance." 
That  section  2  provides:  "This  contract 
shall  remain  and  be  in  full  force  for  the 
term  of  thirty  years,  from  and  after  date  of 
passage  of  this  ordinance.  During  said  full 
term  of  thirty  years  (except  sooner  purchas- 
ed by  the  city  as  herein  provided)  the  said 
Geo.  G.  Bayne,  his  heirs,  associates  or  as- 
signs, shall  have  the  exclusive  right  to  main- 
tain and  operate  waterworks  for  supplying 
said  streets,  lanes,  alleys,  squares  and  pub- 
lic places  with  water  and  for  the  extinguish- 
ing of  fires  in  said  city.  Said  water  to  be 
supplied  from  wells  adjacent  to  the  Arkansas 
river  to  supply  the  domestic  use  and  in  an 
emergency  from  the  Arkansas  river.  »  •  *  •• 
That  section  3  provides:  "That  the  said 
Geo.  G.  Bayne,  his  heirs,  associates  or  as- 
signs, be  and  is  hereby  authorized  to  estab- 
lish, construct,  maintain  and  operate  water- 
works in,  or  adjacent  to  said  city  of  Tulsa, 
and  to  use  any  or  all  of  the  streets,  lanes, 
alleys,  or  public  grounds  of  said  city,  or  so 
much  thereof  as  may  be  necessary  In  which 
to  lay  water-pipes  and  maintain  nil  the  ap- 
pliances necessary  or  proper  for  the  supply- 
ing of  water.    *    •    * " 

A'  copy  of  said  ordinance  Is  attached  to 
plaintiff's  complaint  as  an  exhibit.  The  com- 
plaint alleges  that,  before  any  work  was  be- 
gun under  said  ordinance,  Geo.  G.  Bayne 
sold,  transferred,  and  assigned  all  his  inter- 
est therein  to  plaintiff,  and  that  it  had  com- 
piled with  the  terms  of  said  ordinance  to  the 
extent  of  constructing  a  complete  system  of 
waterworks  for  the  city  of  Tulsa,  and  that 
said  system  of  waterworks  had  been  in  opera- 
tion for  a.  period  of  nearly  two  years,  and 
that  In  constructing,  operating,  and  maintain- 
ing said  waterworks  It  had  expended  thou- 
sands of  dollars,  and  that  it  was  at  the  time 
of  the  Institution  of  this  suit  supplying  said 
city  and  its  Inhabitants  with  ail  the  water 
needed  for  the  purposes  prescribed  in  said 
ordinance.  And  plalntlfC  further  alleges  that 
It  was  preparing  to  issue  bonds  for  the  pur- 
pose of  extending  said  water  plant  and  for 
the  maintenance  of  Its  present  waterworks 
system.  It  further  alleges  that  the  city  of 
Tulsa,  through  Its  council,  had  passed  a  reso- 
lution instructing  its  attorney  to  go  to  Mus- 
kogee and  consult  with  the  judge  of  the 
court  on  the  necessity  of  taking  a  census 
prior  to  the  Issuance  of  waterworks  bonds; 
that  the  council  of  said  city  of  Tulsa,  on 
July  2,  1906,  by  resolution,  instructed  its  at- 
torney to  take  all  necessary  steps  to  procure 
the  issuance  of  $100,(X)0  of  waterworks  bonds 
for  the  construction  and  completion  of  a 
water  system  for  the  city  of  Tulsa,  and  that 
the  council  of  the  city  of  Tulsa  was,  at  the 
time  of  the  Institution  of  this  suit,  proceed- 


ing to  prepare  and  Issue  bonds  for  the  pur- 
pose of  building  a  waterworks  system  for 
the  city  ot  Tulsa ;  that  plaintiff,  by  such  acts 
of  the  city  council  of  the  city  of  Tulsa,  would 
be  divested  of  its  rights  acquired  in  the  con- 
struction and  maintenance  of  Its  water  sys- 
tem under  said  ordinance.  It  prayed  for  an 
Injunction  against  the  defendants  enjoining 
them  from  attempting  to  construct  and  main- 
tain a  system  of  waterworks,  to  be  owned 
and  operated  by  the  city  of  Tulsa,  from  sub- 
mitting said  question  to  the  city  of  Tulsa, 
and  from  issuing  waterworks  bonds  in  the 
sum  of  $100,000  or  any  other  sum  for  the 
construction  of  a  system  of  waterworks  for 
the  city  of  Tulsa,  and  from  supplying  to  the 
inhabitants  of  said  city  or  using  for  itself 
water  from  any  system  of  waterworks  con- 
structed by  the  said  city  of  Tulsa.  Plaintiff 
further  alleges  four  other  causes  of  action 
in  its  complaint. 

Upon  final  hearing  of  the  case,  defendants 
filed  a  demurrer  to  each  and  all  of  plaintlflTs 
alleged  caufses  of  action,  and  the  court  sus- 
tained the  demurrer  to  all  said  causes  of  ac- 
tion except  the  first;  but.  as  to  the  first  al- 
leged cause  of  action,  it  overruled  defend- 
ants' demurrer,  to  which  defendants  excepted 
and  refused  to  plead  further.  Whereupon 
the  court  rendered  judgment  in  favor  of 
plaintiff  and  made  perpetual  the  temporary 
Injunction  theretofore  granted  by  the  Honor- 
able Wm.  R.  Lawrence,  judge  of  the  United 
States  court  for  said  district,  by  which  de- 
fendants were  perpetually  enjoined  from  at- 
tempting to  construct  and  maintain  a  system 
of  waterworks  to  be  owned  and  operated  by 
the  city  of  Tulsa,  from  submitting  said  ques- 
tion to  the  inhabitants  of  the  city  of  Tulsa, 
and  from  issuing  waterworks  bonds  in  the 
sum  of  $100,000,  or  any  other  sum  for  the 
construction  of  a  system  of  waterworks  for 
said  city  of  Tulsa,  and  from  supplying  the 
inhabitants  of  said  city  with  water,  and  from 
using  for  themselves  water  from  any  system 
of  waterworks  constructed  by  the  said  city 
of  Tulsa.  From  this  judgment  of  the  court, 
defendants  appealed  to  the  United  States 
Court  of  Appeals  of  the  Indian  Territory, 
where  the  case  was  pending  at  the  time  of 
the  admission  of  the  state  into  the  Union, 
and  It  comes  to  this  court  under  the  provi- 
sions of  the  enabling  act. 

John  E.  Lydecker  and  Blddlson,  Campbell 
&  Eagleton,  for  appellants.  Ilutchlns,  Mur- 
phey  &  German,  for  appellee. 

HATES,  J.  (after  stating  the  facts  as 
above).  Defendants  make  six  assignments 
of  error,  but  they  may  be  reduced  to  one  as- 
signment, to  the  effect  that  the  court  erred 
In  overruling  their  demurrer  to  plaintiff's 
first  cause  of  action,  and  In  rendering  judg- 
ment for  plaintiff.  The  contentions  of  de- 
fendants may  be  divided  Into  three  propo- 
sitions, as  follows:  First  That  the  Tulsa 
Water,  Light,  Heat  &  Power  Company  haa 
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no  ezcluslve  franchise  by  which  Is  granted 
the  exclusive  right  to  use  the  streets,  alleys, 
etc,  of  the  city  of  Tulsa,  for  the  purpose  of 
maintaining  and  operating  a  system  of  water- 
works.  Second.  That  If  the  water  company 
has  an  exclusive  franchise  to  use  the  streets, 
alleys,  etc.,  of  the  city  of  Tulsa  in  maintaining 
and  operating  a  system  of  waterworks,  such 
right  is  limited  to  maintaining  a  system  of 
waterworks  by  which  water  is  supplied  to  the 
city  of  Tulsa  from  wells  adjacent  to  the  Ar- 
kansas river,  and  in  case  of  an  emergency 
from  the  Arkansas  river,  and  does  not  pre- 
clude the  city  from  granting  to  other  persons, 
firms,  or  corporations  the  right  to  maintain 
and  oijerate  a  system  of  waterworks  in  the 
city  of  Tulsa  and  in  using  the  streets,  alleys, 
etc.,  of  the  city  of  Tulsa  for  such  purpose 
so  long  as  said  other  persons.  Arms,  or  cor- 
porations obtain  their  water  from  other  places 
than  wells  adjacent  to  the  Arkansas  riv- 
er, and  in  cases  of  emergency  from  the 
Arkansas  river,  and  that  the  city  of  Tulsa 
may  construct,  operate,  and  own  Its  own 
waterworks  and  use  the  streets,  alleys,  etc., 
of  the  city  for  such  purpose  so  long  as  it 
obtains  its  water  supply  from  other  places 
than  from  wells  adjacent  to  the  Arkansas 
river,  and  In  cases  of  an  emergency  from  the 
Arkansas  river.  Third.  That,  if  the  water 
company  has  an  exclusive  franchise  of  any 
character,  such  franchise  gives  to  the  water 
company  the  exclusive  right  to  maintain  and 
operate  waterworks  only  for  the  purpose  of 
supplying  the  streets,  lanes,  alleys,  squares, 
and  public  places,  and  for  extinguishing  fires 
in  the  city  of  Tulsa,  and  does  not  preclude 
the  city  from  constructing  and  operating  its 
own  waterworks  or  from  granting  such  right 
to  other  persons,  firms,  or  corporations  for 
the  purpose  of  supplying  the  Inhabitants  of 
the  city  of  Tulsa  and  for  mechanical  and  in- 
dustrial purposes.  Plaintiff,  on  the  other 
hand,  contends  that  it  has  an  exclusive  fran- 
chise by  which  It  Is  granted  by  the  city  of 
Tulsa  the  exclusive  right  to  use  and  occupy 
the  streets,  lanes,  alleys,  squares,  and  pub- 
lic places  of  the  city  for  the  purpose  of 
constructing,  maintaining  and  operating  Its 
waterworks  system,  for  all  puriwses,  and 
that  such  franchise  has  been  accepted  by  It, 
and  that  it  has  performed  the  terms  of  same, 
and  that  thereby  the  franchise  has  become 
a  contract  between  it  and  the  city  of  Tulsa, 
which  cannot  be  Impaired  by  the  city  of 
Tulsa,  and  that  to  permit  the  city  of  Tulsa 
to  use  the  streets,  alleys,  etc.,  of  the  city  in 
constructing,  maintaining,  and  operating  a 
system  of  waterworks  with  which  to  supply 
Itself  and  its  inhabitants  with  water  would 
impair  plaintiff's  contract. 

It  is  a  well-settled  rule  of  the  Supreme 
Court  of  the  United  States  that  a  grant  of  a 
franchise  after  performance  by  the  grantee  Is 
a  contract  protected  by  the  Constitution  of 
the  United  States  against  state  legislation 
to  impair  it,  and  that  legislation  of  munlci- 
iial  bodies  created  by  ttie  legislative  bodies 


of  the  states  for  the  purpose  of  local  legisla- 
tion is  legislation  by  the  state.  New  Orleans 
Gaslight  Co.  ▼.  Louisiana  Light,  etc.,  Co^  115 
U.  a  650,  6  Sup.  Ct  252,  29  L.  Ed.  516; 
Louisville  Gas  Co.  v.  Citizens'  Gaslight  Co., 
115  U.  8.  683,  6  Sup.  Ot  265,  20  L.  Ed.  510; 
Walla  Walla  v.  Walla  Walla  Water  Co.,  172 
U.  S.  1,  19  Sup.  Ct.  77,  43  L.  Ed.  341.  If 
plaintiff's  franchise  grants  to  It  the  excla- 
slve  right  to  use  the  streets,  lanes,  alleys, 
squares,  and  public  places  in  the  city  of 
Tulsa,  for  the  purpose  of  maintaining  and 
operating  a  system  of  waterworks  for  all  pur- 
poses, since  It  is  admitted  that  plaintiff  has 
accepted  the  franchise  and  has  performed 
the  conditions  thereof,  the  Judgment  of  the 
trial  court  was  not  error.  But  has  the  Tulsa 
Water,  Light,  Heat  &  Power  Company  such 
an  exclusive  franchise?  The  ordinance  by 
which  the  assignor  of  plaintiff  was  granted 
a  franchise  was  enacted  by  the  city  council 
of  Tulsa  on  the  28th  day  of  September,  1904. 
There  was  in  force  In  the  Indian  Territory 
at  that  time  section  755  of  Mansfield's  Digest 
of  the  Statutes  of  Arkansas  (Ann.  St  Ind.  T. 
1809,  I  525),  which  reads  as  follows:  "For 
the  purpose  of  providing  water,  gas  or  street 
railroads,  the  mayor  and  council  may  con- 
tract with  any  person  or  company  to  con- 
struct and  operate  the  same  and  may  grant 
to  such  person  or  company  for  the  time 
which  may  be  agreed  upon  the  exclusive  priv- 
ilege of  using  the  streets  and  alleys  of  such 
city  for  such  purpose  or  purposes."  There 
was  also  In  force  in  the  Indian  Territory  at 
said  time  an  act  of  Congress  of  May  19,  1902 
(32  Stat  200,  c.  816),  which  authorized  cities 
and  towns  in  the  Indian  Territory  having  a 
population  of  2,000  or  over  to  Issue  bonds  and 
borrow  money  for  the  construction  of  water- 
works. 

It  was  held  by  the  United  States  Court  of 
Api)eal8  of  the  Indian  Territory,  in  Incorpo- 
rated Town  of  Tahlequah  v.  Guiun  et  al.,  5 
Ind.  T.  497,  82  S.  W.  886,  that  the  act  of 
Congress  of  May,  1902,  was  not  In  confilct 
with  and  did  not  repeal  said  section  755  of 
Mansfield's  Digest.  The  city  of  Tulsa  at  the 
time  of  granting  the  franchise  in  controversy 
and  at  the  time  of  the  Institution  of  this  suit 
had  the  power  to  build  and  construct  its  own 
waterworks  for  the  purpose  of  supplying  the 
city  and  its  inhabitants  with  water  unless 
by  some  contract  it  had  precluded  itself  from 
doing  so.  Plaintiff  contends  that  the  case  of 
Incorporated  Town  of  Tahlequah  et  al.  v. 
Guinn  et  al.,  supra,  is  directly  in  point  In 
this  case  and  announces  the  correct  rule  of 
law.  The  language  of  the  ordinance  involved 
in  that  case  in  some  respects  is  very  similar 
and  almost  identical  with  the  language  of 
the  ordinance  In  the  case  at  bar,  but  in  other 
respects  it  is  materially  dissimilar,  but  the 
construction  of  the  ordinance  as  to  whether 
it  attempted  to  give  an  exclusive  franchise 
was  not  Involved  In  that  case.  It  appears 
to  have  been  conceded  by  the  town  of  Tahle- 
quah,  who  attacked  the  ordinance  in  that 
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case,  that  the  language  of  the  ordlnanoe  was 
sufficient  to  grant  to  the  water  company  the 
exclusive  right  to  use  the  streets  and  alleys 
of  the  town  of  Tahlequab  for  the  purpose 
of  maintaining  and  operating  a  system  of 
waterworks;  but  Us  contention  was  that 
such  ordinance  was  illegal  and  void,  and  that 
the  power  of  the  town  to  grant  such  fran- 
chise, if  It  existed  at  all,  existed  under  sec- 
tion 755  of  Mansfield's  Digest  of  the  Statutes 
of  Arkansas,  and  that  said  section  had  been 
repealed  by  the  act  of  Congress  of  May  19, 
1902,  prior  to  the  passage  of  the  ordinance 
granting  the  franchise.  The  court  decided 
against  the  town  on  all  of  Us  contentions, 
but  the  construction  of  the  ordinance  was  not 
involved  in  the  case. 

If  the  construction  of  the  ordinance  bad 
been  Involved  in  that  case,  the  decision  of 
the  court  therein  could  not  be  very  persua- 
sive on  this  court,  for  the  reason  that  there 
is  a  very  material  difference  In  the  language 
of  the  section  of  the  ordinance  In  that  case 
which  grants  to  the  water  company  an  ex- 
clusive right  from  the  language  of  the  cor- 
responding section  of  the  ordinance  in  the 
case  at  bar.  Section  2  of  the  ordinance  in 
that  case  provides  that  the  water  company 
"shall  have  the  exclusive  right  to  maintain 
and  operate  water  works,  for  supplying  the 
said  streets,  lanes,  alleys,  and  public  places 
with  water  and  for  the  extinguishment  of 
fires  in  said  town,  and  for  domestic,  manu- 
facturitur  and  industrial  uses  In  said  town, 
•  •  • "  (Tije  Italics  are  ours.)  Whereas, 
the  corresponding  section  of  the  ordinance 
In  this  case  provides  that  the  water  company 
"shall  have  the  exclusive  right  to  maintain 
and  operate  waterworks  for  supplying  said 
streets,  lanes,  alleys,  squares  and  public 
places  with  water  and  for  the  extinguishing 
of  fires  in  said  city,"  but  it  does  not  provide 
that  the  water  company  shall  have  the  ex- 
clusive right  to  maintain  and  operate  water- 
works for  domestic,  manufacturing,  and  in- 
dustrial uses,  or  for  supplying  the  Inhabit- 
ants of  said  city  of  Tulsa. 

Defendants  Insist  that  the  effect  of  section 
2  of  said  ordinance  Is  to  grant  to  plalntltf 
the  exclusive  right  to  furnish  the  city  of 
Tulsa  with  water,  for  supplying  the  streets, 
lanes,  alleys,  squares,  and  public  places  of 
said  city,  and  for  extinguishing  fires  in  the 
city,  and  that  the  city  of  Tulsa  had  no  au- 
thority to  make  such  a  contract;  that  the 
only  exclusive  privilege  it  was  authorized  to 
grant  under  the  law  was  to  grant  the  exclu- 
sive use  of  Its  streets,  lanes,  alleys,  squares, 
and  public  places  to  plaintiff  for  the  purpose 
of  constructing  waterworks ;  and  that  there- 
fore the  grant  is  void.  We  do  not  agree  with 
defendants  in  this  construction  of  the  ordi- 
nance. The  language  of  section  2  is  specific 
to  the  effect  that  the  exclusive  right  Is  not, 
as  contended  by  defendants,  to  furnish  water 
to  the  city,  but  to  maintain  and  operate 
waterworks  for  supplying  the  streets,  lanes, 
alleys,  and  public  places  of  the  city,  and  for 


extinguishing  fires  therein.  Section  S  gives 
to  plaintiff  the  right  to  use  any  and  all  of 
the  streets,  lanes,  alleys,  and  pfobllc  grounds 
of  the  city,  or  so  much  of  same  as  may  be 
necessary  to  lay  water  pipes  and  maintain 
all  the  appliances  necessary  In  the  constmc- 
tlon  and  operation  of  its  waterw<M'ks. 

In  construing  this  contract,  as  In  oonstra- 
Ing  any  other  contract,  the  primary  object 
of  the  court  should  be  to  accomplish  the  in- 
tention of  the  parties,  and  a  liberal  and  fair 
construction  should  be  given  to  the  words 
used  by  the  parties  In  the  contract,  con- 
sidered singly,  and  In  connection  with  the 
general  subject-matter  of  the  contract.  Sec- 
tions 2  and  3  of  the  ordinance  are  the  only 
sections  therein  by  which  It  is  attempted 
to  make  any  grant  from  the  city  to  the 
waterworks  company,  and  taking  into  con- 
sideration the  general  purposes  of  this  fran- 
chise as  expressed  in  the  title  of  the  ordi- 
nance, which  was  "To  provide  for  supplying 
with  water  the  streets,  lanes,  alleys,  squares 
and  public  places  In  the  city  of  Tulsa,"  we 
think  sections  2  and  3  of  the  ordinance  In- 
tended by  the  parties  to  grant  and  do  grant 
to  the  water  company  the  right  to  maintain 
and  operate  waterworks  for  supplying  the 
streets,  lanes,  alleys,  squares,  and  public 
places  of  the  city  of  Tulsa,  and  In  doing  so 
to  use  the  lands,  alleys,  streets,  squares,  and 
public  places  of  said  city  In  so  far  as  neces- 
sary, and  make  such  right  exclusive  By 
section  6  of  the  ordinance,  the  city  of  Tulsa 
agrees  to  rent  from  the  grantee,  during  the 
full  term  of  80  years,  65  fire  hydrants,  and 
stipulates  an  annual  rental  for  the  same,  and 
It  Is  provided  by  the  same  section  that  such 
hydrants  may  be  used  by  the  city  for  the 
flushing  of  sewers  as  well  as  for  extinguish- 
ing fires.  By  section  8  It  Is  provided  that 
additional  hydrants  shall  be  erected  by  the 
grantee  whenever  directed  so  to  do  by  reso- 
lution of  the  city  council.  Section  11  pro- 
vides that  the  city  of  Tulsa  may  have  the 
right  to  purchase  the  waterworks  at  the  ex- 
piration of  10  years  from  the  acceptance  of 
the  franchise,  and  provides  how  the  value 
of  the  same  may  be  arrived  at.  Section  13 
prescribes  the  rate  at  which  water  shall  be 
furnished  by  the  grantee  to  the  consumers 
in  the  city.  Section  17  provides  that,  when 
the  city  of  Tulsa  acquires  a  population  ex- 
ceeding 10,000  inhabitants,  the  rates  and 
charges  as  provided  by  the  ordinance  shall 
be  reduced  10  per  cent;  but  no  section  of 
the  ordinance  provides  that  the  city  shall 
purchase  all  of  its  water  from  the  grantee, 
nor  does  it  attempt  to  bind  its  Inhabitants 
to  do  so. 

The  whole  text  of  the  ordinance  considered 
shows  It  was  the  Intention  of  the  parties,  and 
such  Intention  has  been  fairly  expressed  by 
the  terms  of  the  ordinance,  that  the  grantee 
should  have  the  exclusive  right  to  maintain 
and  operate  waterworks  for  supplying  'he 
streets,   lanes,   alleys,   squares,   and  public 
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places  of  the  city  of  Tulaa  with  water,  anfl 
for  the  extinguishing  of  fires  In  the  citr. 
and  that  as  an  Inducement,  or  as  a  part  of 
the  consideration  for  said  contract,  ttie  gran- 
tee agreed  to  furnish  water  to  the  Inhabit- 
ants of  the  city  at  a  rate  stipulated  therein, 
and  the  city  agreed  to  rent  and  did  rent  a 
certain  number  of  hydrants  as  stipulated, 
with  the  privilege  of  using  other  hydrants 
when  it  deemed  it  necessary  to  use  them,  and 
reserved  to  Itself  the  right  to  purchase  the 
waterworlis ;  but  there  Is  nothing  in  the  con- 
tract that  binds  or  Indicates  that  it  was  the 
Intention  that  the  city  should  be  bound  to 
talve  and  use  any  other  hydrants  than  those 
directly  provided  for  In  the  contract,  or  that 
the  city  should  be  bound  to  buy  the  water- 
works of  the  grantee  In  the  event  the  city 
should  decide  to  construct  and  operate  water- 
works for  any  purpose.  There  is  nothing 
In  the  ordinance  that  grants  to  the  water 
company  an  exclusive  right  to  use  the  streets, 
lanes,  alleys,  and  public  grounds  of  the  city 
In  constructing  and  operating  a  waterworks 
system  for  the  purpose  of  supplying  the  In- 
habitants of  the  city  for  Industrial  and 
domestic  pui-poses.  The  language  of  the  ordi- 
nance limits  the  exclusive  right  to  maintain 
and  operate  a  waterworks  system  for  supply- 
lug  the  streets,  lanes,  alleys,  squares,  and 
public  places  with  water  and  for  the  extin- 
guishing of  fires  in  the  city.  It  may  be  con- 
tended that  the  exclusive  right  to  use  the 
streets,  lanes,  etc.,  for  the  construction  and 
operation  of  the  waterworks  to  supply  the 
Inhabitants,  and  If  not  directly  expressed  In 
the  ordinance  It  was  inadvertently  omitted; 
but  no  rule  is  better  settled  by  the  courts 
than  the  priuciple  that  all  grants  which  are 
against  the  state  must  be  clearly  defined  and 
not  left  to  inference  or  presumption,  and 
that  If  an  ordinance  is  silent  about  any 
power  It  does  not  exist,  and  If  a  reasonable 
doubt  on  the  fair  reading  of  such  an  instru- 
ment arises  as  to  the  proi>er  interpretation 
to  be  given  to  it  this  doubt  is  to  be  resolved 
In  favor  of  the  pubic.  The  Binghampton 
Bridge  Co.,  3  Wall.  (U.  S.)  51.  18  L.  Ed.  137 : 
Helena  Waterworks  Co.  v.  Helena,  195  U.  S. 
383,  2.>  Sup.  Ct.  40.  49  L.  Ed.  245;  Stein  v. 
Bienville  Water  Supply  Co.,  141  U.  8.  67, 
11  Sup.  Ct.  892,  35  L.  Ed.  C22;  Bartram  v. 
Central  Turnpike  Co.  et  al.,  25  Cal.  283. 

In  Covington  &  Lexington  Turnpike  Road 
Co.  v.  Sandford,  104  U.  S.  578,  17  Sup.  Ct. 
198,  41  L.  Ed.  5(50,  the  court  said:  "It  Is 
settled  law  that  in  grants  by  the  public 
nothing  passes  merely  by  implication,  and  if 
a  contract  with  a  state,  relating  to  the  exer- 
cise of  franchises,  is  susceptible  of  two  mean- 
ings, 'the  one  restricting  and  the  other  ex- 
tending the  powers  of  a  corporation,  that 
construction  Is  to  be  adopted  which  works 
the  least  harm  to  the  state.' "  There  can  be 
no  contention  In  this  case  that  the  extent  of 
the  grant  by  the  city  of  Tulsa  is  expressed 
In  ambiguous  terms,  and  that  It  Is  susceptible 


of  the  construction  that  no  exclusive  grant 
was  given  to  the  waterworks  company  to  use 
the  streets,  alleys,  and  public  grounds  of  the 
city  for  the  purpose  of  supplying  the  inhab- 
itants of  the  city  for  domestic  and  industrial 
purposes,  and  following  the  rule  quoted  from 
Covington  &  Lexington  Turnpike  Road  Co.  v. 
Sandford,  supra,  this  construction,  being  the 
one  that  least  harms  the  city,  should  be 
adopted  by  this  court 

It  may  be  urged  that  the  exdusive  right 
to  use  the  streets  of  the  city  of  Tnlsa  for  the 
construction  and  operation  of  waterworks  for 
the  purpose  of  supplying  the  inhabitants  and 
for  dmnestlc  and  industrial  purposes  was  in- 
tended by  the  parties,  but  Inadvertently  omit- 
ted. Such  a  right  is  one  of  great  value,  both 
for  the  grantee  to  receive  and  for  the  city  to 
grant,  and  It  may  be  argued  with  as  great 
a  show  of  reason  that.  If  it  was  Intended  that 
said  ordinance  should  convey  so  great  and 
valuable  a  right,  the  grantee  would  have 
seen  that  the  same  was  specifically  granted 
by  the  terms  of  the  ordinance,  and  not  relied 
upon  its  being  granted  by  implication.  Under 
the  well-settled  rule  of  construction  govern- 
ing the  construction  of  contracts  of  the  na- 
ture of  the  one  under  consideration,  the  court 
should  no  more  read  into  the  contract  that 
which  may  have  been  inadvertently  <»nitted, 
than  it  sliould  read  out  of  the  contract  that 
with  which  one  of  the  parties  may  have  be- 
come dissatisfied.  Under  the  franchise  in  this 
case,  plaintiff  has  the  exclusive  use  of  the 
streets,  alleys,  and  public  grounds  of  the  city 
of  Tulsa  to  construct  and  operate  waterworks 
for  the  purpose  of  supplying  the  streets,  lanes, 
allesm,  squares,  and  public  grounds  of  the  said 
city  of  Tulsa  with  water  and  for  extinguish- 
ing fires  in  the  city,  and  It  has  the  right  to 
use  said  streets  and  alleys  for  the  purpose  of 
construction  and  operation  of  the  waterworks 
to  supply  the  Inhabitants  of  said  city;  bnt 
such  last  right  is  not  exclusive,  and  the  dty 
of  Tulsa  may  use  the  streets,  alleys,  and 
public  grounds  of  the  city  In  the  construction 
and  operation  of  a  waterworks  plant  for  the 
purpose  of  supplying  Its  inhabitants  with  wa- 
ter and  for  the  purpose  of  supplying  water 
for  domestic  and  Industrial  purposes,  or  It 
may  grant  such  right  to  other  persons,  firms, 
or  corporations. 

Defendants,  relying  upon  Stein  v.  Bienville 
Water  Sui>ply  Co.,  supra,  insist  that  whatever 
exclusive  privilege  Is  granted  by  the  ordi- 
nance In  this  case  to  plaintiff  is  limited  by  that 
portion  of  the  language  of  section  2  of  the 
ordinance  which  reads,  "said  water  to  be  sup- 
plied from  wells  adjacent  to  the  Arkansas 
river  to  supply  the  domestic  use  and  In  an 
emergency  from  the  Arkansas  river  *  *  *  " ; 
that  the  effect  of  such  language  is  to  limit 
the  exclusive  privilege  of  plaintiff  to  use  the 
streets,  alleys,  and  public  grounds  of  the  city 
of  Tulsa  to  the  construction,  operation,  and 
maintenance  of  a  water  system  by  which  wa- 
ter Is  supplied  to  the  city  of  Tulsa  from  wells 
adjacent  to  the  Arkansas  river,  and  in  an 
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emergency  from  the  Arkansas  river,  and  does 
not  give  It  the  exclusive  right  to  use  said 
streets,  alleys,  etc.,  in  the  construction,  opera- 
tion, and  maintenance  of  a  water  system  by 
which  water  is  supplied  from  any  other 
source.  In  the  Bienville  Water  Supply  Co. 
Case,  supra,  plaintiff's  testator  held  a  fran- 
chise by  which  he  was  given  the  exclusive 
privilege  of  supplying  the  inhabitants  of  Mo- 
bile for  a  period  of  20  years  from  the  date  of 
the  franchise  with  water  from  Three-Mile 
creek.  The  water  system  had  been  construct- 
ed and  placed  in  operation  under  said  fran- 
chise. Subsequent  to  said  time,  and  prior  to 
the  expiration  of  20  years,  the  Bienville  Wa- 
ter Supply  Company  was  granted  a  franchise 
which  granted  to  it  the  exclusive  right  of 
conducting  and  bringing  water  from  any  point 
other  than  Three-Mile  creek,  in  the  county 
of  Mobile,  for  the  purpose  of  s«Q>plying  the 
Port  of  Mobile  and  the  village  of  Whistler, 
which  places  Included  the  city  of  Mobile. 
Plaintiff  brought  suit  against  the  Bienville 
Water  Supply  Company  to  enjoin  It  from  con- 
structing said  waterworks,  contending  that 
to  permit  it  to  do  so  would  Impair  the  con- 
tract of  his  testator.  The  court  denied  the 
relief  prayed  for  by  plaintiff  upon  the  theory 
that  his  exclusive  franchise  granted  him  only 
the  exclusive  right  to  supply  the  city  of  Mo- 
bile with  water  from  Three-Mile  creek,  and 
that  his  contract  was  not  impaired  by  the 
granting  of  another  franchise  giving  to  other 
persons  the  right  to  supply  water  from  other 
sources  than  Three-Mile  creek.  But  in  the 
case  at  bar,  the  language  used  is  not  that  all 
water  supplied  by  the  plaintiff  shall  be  from 
wells  adjacent  to  the  Arkansas  river,  and  in 
emergency  from  the  Arkansas  river,  but  that 
water  supplied  by  it  to  supply  "domestic 
use"  shall  I>e  brought  from  "wells  adjacent 
to  the  Arkansas  river,  and  in  emergency  from 
the  Arkansas  river."  No  limitation  is  placed 
upon  the  source  from  which  water  is  to  be 
obtained  to  supply  the  streets,  lanes,  alleys, 
and  public  places  of  the  city,  or  to  be  used 
In  the  extinguishing  of  fires,  unless  the  term 
"domestic  use"  includes  such  places.  The 
word  "domestic,"  as  defined  by  Webster's  In- 
ternational Dictionary,  means  "of  or  pertain- 
ing to  one's  bouse  or  borne,  or  one's  house- 
hold or  family;  relating  to  home  life."  And 
In  Crosby  v.  City  Council  of  Montgomery,  108 
Ala.  498,  18  South.  723,  the  words  "domestic 
purposes,"  as  used  in  an  ordinance  granting 
a  franchise  to  a  water  company,  was  con- 
strued to  include  "all  uses  which  contribute 
to  the  health,  comfort,  and  convenience  of 
the  family,  in  the  enjoyment  of  their  dwelling 
as  a  home."  We  therefore  conclude  that  the 
language  of  section  2,  which  provides  that  wa- 
ter to  "supply  domestic  use"  shall  be  supplied 
from  wells  adjacent  to  the  Arkansas  river, 
and  In  emergency  from  the  Arkansas  river, 
does  not  include  water  to  supply  the  streets, 
lanes,  alleys,  squares,  and  public  places  of 
the  city,  or  to  be  used  In  extiuguisbiug  fires, 
and  there  being  no  limitation  in  the  ordi- 


nance upon  the  place  or  places  from  which 
water  for  such  purposes  may  be  brought  by 
the  waterworks  company,  the  comjiany  is 
left  free  to  obtain  its  water  for  such  puri>oses 
from  such  source  or  sources  as  It  may  be  able, 
and  the  rule  announced  to  Stein  v.  Bienville 
Water  Supply  Co.,  supra,  does  not  apply  in 
this  case. 

This  brings  us  to  the  third  contention  of 
defendants,  which,  if  correct,  limits  the  ex- 
clusive right  of  plaintiff  to  use  the  streets 
and  public  grounds  of  the  city  of  Tulsa  in 
the  construction,  operation,  and  maintenance 
of  waterworks  for  the  purpose  of  supplying 
the  streets,  alleys,  lanes,  and  public  grounds 
of  the  city  to  the  extent  that  the  city  of 
Tulsa  has  no  power  to  grant  a  similar  right 
to  other  persons,  firms,  or  corporations,  but 
not  to  the  extent  that  the  city  of  Tulsa  is 
precluded  from  using  its  streets  and  public 
grounds  in  constructing,  maintaining,  and  op- 
erating a  waterworks  system  of  its  own  for 
such  purpose.  The  defendants  rely  upon  the 
following  authorities  to  supiK>rt  their  conten- 
tion: Lehigh  Water  Company's  Appeal,  102 
Pa.  515;  North  Springs  Water  Co.  v.  City 
of  Tacoma,  21  Wash.  517,  58  Pac.  773,  47  L. 
R.  A.  214;  Thomson-Houston  Eiec.  Co.  v. 
City  of  Newton  et  al.  (C.  C.)  42  Fed.  723; 
Street  Railway  Co.  v.  Detroit  Ry.  Co.  et  al.. 
171  U.  S.  48,  18  Sup.  Ct.  732,  43  L.  Ed.  67; 
State  ex  rel.  Town  of  Canton  v.  Allen,  178 
Mo.  .5.5.'5,  77  S.  W.  868;  Hamilton  Gas  Light 
&  Coke  Co.  V.  Hamilton  City,  146  D.  S.  258. 
13  Sup.  Ct.  90,  3C  L.  Ed.  963. 

In  Lehigh  Water  Company's  Appeal,  supra, 
the  company  contended  th.at  it  had  an  ex- 
clusive franolilse  under  the  language  of  an 
act  of  the  Legislature  of  Pennsylvania  of  1874 
(P.  L.  p.  03,  I  34),  the  wording  of  which  is  dif- 
ferent from  the  wording  of  the  statute  under 
which  the  city  of  Tulsa  has  the  power  to 
grant  an  exclusive  franchise,  and  the  court, 
in  construing  the  company's  franchise  in 
that  case,  used  the  following  language: 
"While  the  language  from  the  act  of  1874 
above  quoted  would  seem  to  favor  the  exclu- 
sive right  claimed  by  the  water  company,  a 
careful  examination  of  the  clause  3  of  sec- 
tion 34  (P.  L.  p.  94)  shows  that  the  Legis- 
lature Intended  that  the  right  should  be  ex- 
clusive only  as  against  other  water  compa- 
nies, for  Immediately  in  this  connection  occur 
the  words:  'And  no  other  company  shall  be 
incorporated  for  that  purpose  until  the  said 
corporation  shall  have  from  its  earnings  re- 
alized and  divided  among  its  stockholders, 
during  five  years,  a  dividend  equal  to  eight 
per  centum  per  annum  upon  its  capital  stock.' 
The  provision  that  another  company  shall 
not  be  incorporated  was  not  intended  to  pro- 
hibit a  city  or  borough  from  providing  its 
citizens  with  pure  water  by  means  of  works 
consti-ucted  by  Itself  from  money  in  Its  own 
treasury." 

In  Water  Company  v.  Knox vi He,  200  U.  S. 
22,  20  Sup.  Ct.  224,  50  L.  Ed.  3.13.  the  lan- 
guage of  the  ordinance  was  somewhat  sim- 
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liar  to  the  language  In  Lehigh  Water  Com- 
pany's Apiieal,  supra,  to  the  effect  that  the 
franchise  provided  that  no  contract  or  privi- 
lege would  be  granted  to  any  other  person 
or  corporation  to  furnish  water.  The  court, 
in  construing  this  provision  of  the  franchise, 
held  that  the  city  was  not,  In  the  absence  of 
ppeciflc  stipulation  to  that  effect,  precluded 
from  establishing  Its  own  Independent  system 
of  waterworks.  That  case  cannot  apply  to 
the  case  at  bar,  for  the  reason  that  the  con- 
tract In  controversy  In  that  case  stipulated 
specifically  against  granting  contracts  or  priv- 
ileges to  other  persons  or  corporations,  but 
mode  no  specific  stipulation  against  the  city's 
exercising  such  privileges,  and  the  rule  that 
the  expression  of  one  excludes  the  other  ap- 
plied In  that  case ;  but  In  the  case  at  bar  the 
right  granted  is  exclusive  In  general  terms. 

In  North  Springs  Water  Co.  v.  City  of  Ta- 
coma,  supra,  in  Thomson-Houston  Elec.  Co. 
V.  City  of  Newton  et  al.,  supra,  and  In  Rail- 
way Co.  V.  Detroit  Railway  Co.,  supra,  no 
words  of  exclusion  or  of  limitation  upon  the 
right  of  the  city  were  used  In  the  contract 
or  statute  under  consideration  as  are  used 
in  the  case  at  bar,  and  In  those  cases  there 
was  no  contention  of  a  grant  of  an  exclusive 
right  by  express  terms  of  the  contract,  but 
that  such  right  was  granted  by  implication, 
and  those  cases  therefore  cannot  apply  to 
the  case  at  bar. 

A  portion  of  the  syllabus  In  State  ex  rel. 
Town  of  Canton  v.  Allen,  supra,  reads: 
"Rev.  St.  18.99,  f  6275,  granting  power  to 
cities  to  purchase  or  erect  and  maintain  elec- 
tric plants  for  public  and  private  lighting, 
Is  not  violative  of  Const.  U.  S.  art.  1,  §  10, 
nor  Const.  Mo.  art.  2,  §  15,  forbidding  the 
passage  of  any  law  Impairing  the  obllgntlon 
of  contracts,  though  an  ordinance  authorizing 
the  Issue  of  bonds  for  such  purpose  is  passed 
while  private  persons,  to  whom  had  been 
granted  an  exclusive  franchise,  were  operat- 
ing a  plant  for  that  purpose,  and  the  fran- 
chise had  several  years  to  run."  But  a  care- 
ful examination  of  the  opinion  discloses  that 
there  is  not  a  word  in  the  opinion  support- 
ing this  syllabus.  Not  only  does  the  court 
fail  to  use  any  language  which  can  be  con- 
strued as  announcing  such  rule,  but,  on  the 
contrary,  it  la  specifically  stated  that  the 
franchise  under  consideration  was  not  an  ex- 
clusive one. 

A  portion  of  the  syllabus  in  Hamilton  Gas 
Light  &  Coke  Co.  v.  Hamilton  City,  supra, 
Indicates  that  that  case  supports  the  conten- 
tion of  defendants  in  the  case  at  bar  now  un- 
der consideration.  The  third  syllabus  of  that 
opinion  reads  as  follows:  "A  grant,  under 
legislative  authority  by  a  city,  of  an  exclusive 
privilege,  for  a  term  of  years,  of  supplying 
the  city  and  Its  people  with  gas,  does  not 
prevent  the  city  from  erecting  Its  own  gas 
works  under  a  state  law  giving  It  power  so 
to  do."  We  have  read  this  opinion  with  care 
and  scrutiny,  for  the  reason  that,  if  the  lan- 
guage of  the  opinion  supports  the  syllabus 


quoted,  that  case  would  be  decisive  of  the 
case  at  bar ;  but  we  are  convinced  that  the 
rule  laid  down  In  said  syllabus  Is  not  sup- 
ported by  the  opinion  in  the  case.  The  facts 
in  that  case  were  that  by  ordinance  passed 
July  9,  1855,  the  city  of  Hamilton  authorized 
the  Hamilton  Gas  Light  &  Coke  Company  to 
place  pipes  In  its  streets,  lanes,  alleys,  and 
public  grounds  to  convey  gas  for  the  use  of 
the  city  and  its  inhabitants ;  the  company  to 
have  "  'the  exclusive  privilege  of  laying  pipes 
for  carrying  gas  in  said  city  and  of  putting 
up  pipes  In  dwellings  in  connection  with  the 
street  pipes  for  the  term  of  twenty  years 
from  the  passage  of  this  ordinance,'  but  not 
to  charge  for  gas  furnished  the  city  or  its 
inhabitants  a  price  greater  than,  during  the 
period  of  the  contract,  was  usually  charged 
In  cities  of  similar  size  and  with  like  facili- 
ties for  the  making  and  furnishing  of  gas." 
The  language  of  the  ordinance  quoted  supra, 
by  which  the  exclusive  privilege  was  grant- 
ed. Is  somewhat  similar  to  the  language  at 
the  ordinance  in  the  case  at  bar,  by  which 
the  exclusive  grant  is  made.  It  Is  more  near- 
ly similar  to  the  language  of  the  ordinance 
In  the  case  «t  bar  than  that  of  any  other  or- 
dinance or  statute  which  we  have  found  con- 
strued by  any  court.  Written  contracts  were 
made  by  the  city  of  Hamilton  with  the  gas 
company  from  time  to  time.  The  first  one 
was  dated  April  10,  18C2.  The  last  one  was 
dated  July  16.  1883,  and  expired  by  its  term 
January  1,  1889.  On  the  2d  day  of  January, 
1889,  the  council  of  the  city  of  Hamilton 
passed  a  resolution  reciting  the  termination 
of  the  last  contract,  and  declaring  that  the 
city  no  longer  desired  the  company  to  furnish 
gas  for  lighting  streets  and  public  places,  and 
that  it  would  not  after  said  date  pay  for  any 
lighting  furnished  by  the  gas  company,  and 
i  provided  for  submitting  to  a  vote  of  the  peo- 
ple the  question  of  i.'ssuing  bonds  for  the  pur- 
pose of  Itself  erecting  gas  works  to  supply 
the  city  and  its  Inhabitants.  The  power  to 
establish  such  plant  by  the  city  Itself  was 
clnimed  under  an  act  of  the  Legislature  of 
186!)  (C6  Ohio  Laws,  p.  210,  §  42.S)  which  grant- 
ed to  the  council  of  all  cities  and  villages 
the  power,  whenever  they  deemed  it  expedi- 
ent for  the  public  good,  to  erect  gas  works, 
or  they  could  purchase  gas  works  already 
erected  therein.  The  gas  company  sought  by 
the  action  to  enjoin  the  city  of  Hamilton 
from  proceeding  to  construct  and  establish 
its  own  gas  plant  upon  the  theory  that  by 
doing  so  it  impaired  the  gas  company's  con- 
tract. By  the  Constitution  of  Ohio,  adopted 
in  1851,  it  wias  declared  that  no  special  privi- 
lege or  immunity  shall  ever  be  granted  that 
may  not  be  altered,  revoked,  or  repealed  by 
the  Greneral  Assembly.  The  action  was 
brought  In  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  Ohio,  and 
upon  trial  was  dismissed  by  that  court,  from 
which  the  gas  company  appealed  to  the  Su- 
preme Court  of  the  United  States.  We  are 
unable  to  find  any  language  in  the  opinion  of 
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tbe  court  ttaat  Bupporta  a  conatructlon  of  the 
exclusive  grant  In  the  ordinance  to  the  gas 
company  as  it  exlated  prior  to  the  expiration 
of  all  contracts  with  the  city,  which  occurred 
on  the  Ist  day  of  January,  1889,  as  not  ex- 
cluding the  right  of  the  city  to  construct  and 
operate  Its  own  gas  plant,  as  is  indicated  in 
the  syllabus  of  the  opinion  quoted.  The  court 
appears  to  have  aflarmed  the  Judgment  of 
the  lower  court  upon  two  propositions,  the 
first  of  which  Is  stated  by  Mr.  Justice  Har- 
lan, who  delivered  the  opinion  of  the  court, 
In  the  following  language:  "So,  It  may  be 
said,  in  the  present  case,  neither  In  the  stat- 
utes under  which  the  plaintiff  became  a  cor- 
poration, nor  in  any  contract  it  had  with  the 
city,  after  January  1, 1889,  was  there  any  pro- 
vl^on  that  prevented  the  state  from  giving 
the  city  authority  to  erect  and  maintain  gas 
works  at  its  own  expense,  or  that  prevented 
the  city  from  executing  tlie  power  granted  by 
the  section  of  the  Code  of  1869  to  which  we 
have  referred."  (The  italics  are  ours.)  This 
statement  of  the  court  indicates  to  our  mind 
that  It  was  the  holding  of  that  court  that 
the  gas  company  had  no  exclusive  privilege 
or  franchise  after  January  1,  1889,  but  we  do 
not  construe  this  language  of  the  court  to 
mean,  nor  are  we  able  to  find  any  other  lan- 
guage in  the  opinion  of  the  court  that  Indi- 
cates, tliat  the  court  construed  the  language 
of  the  original  ordinance  or  the  contract 
made  thereunder  expiring  prior  to  January 
1,  1889,  as  not  granting  such  an  exclusive 
franchise  as  would  exclude  the  city  from  the 
right  to  build  and  operate  its  own  gas  plant. 
The  court  then  proceeds  to  state  that  the 
case  should  also  be  affirmed  upon  the  further 
consideration  that,  under  the  statute  of  Ohio 
in  force  at  tbe  time  the  gas  company  obtained 
Its  franchise,  the  General  Assembly  of  the 
state  had  power  to  alter,  revoke,  or  repeal 
any  special  privilege  granted,  and  that  such 
gas  company  took  its  franchise  subject  to 
such  provision  of  the  Constitution,  and  that 
the  act  of  the  Legislature  of  1869  giving  to 
the  council  of  cities  and  villages  power  to 
erect  gas  works  was  a  modification  of  the 
gas  company's  right  imder  its  franchise.  The 
effect  of  this  last  proposition  of  the  court,  as 
we  understand  the  opinion,  is  that,  although 
the  gas  company's  contract  with  the  city  had 
been  in  force  at  the  time  the  injunction  was 
sought,  it  would  not  have  been  entitled  to  the 
Injunction  for  the  reason  that  the  act  of  the 
Legislature  of  1869  repealed  or  modified  the 
grant  of  the  city  to  the  gas  company  to  the 
extent  that  it  authorized  the  city  to  construct 
its  own  gas  plant. 

Our  attention  has  been  called  by  able  coun- 
sel of  appellee  to  decisions  of  various  courts 
as  supiwrting  the  construction  of  the  ordi- 
nance in  the  case  at  bar  to  the  effect  that 
such  exclusive  grant  is  made  by  the  ordi- 
nance as  excludes  both  the  city  of  Tulsa  from 
constructing  and  maintaining  waterworks  it- 
self, and  from  granting  suc-h  right  to  other 
persons  or  companies.    Among  the  decisions 


called  to  oar  attention  are:  Walla  Walla  t. 
Walla  Walla  Water  Co.,  172  U.  S.  1.  19 
Sup.  Ct.  77,  43  L.  Ed.  341;  Westerly  Water- 
works Co.  V.  Town  of  Westerly  et  al.  (C.  C.) 
75  Fed.  181;  White  v.  City  of  Meadrille, 
177  Pa.  643,  33  Atl.  695,  34  L.  R.  A.  567.  In 
the  MeadvlUe  Case,  the  opinion  turns  upon 
tbe  construction  of  a  statute  granting  to  tbe 
city  the  power  to  construct  waterworks  It- 
self, or  to  contract  with  companies  to  build 
waterworks,  and  not  upon  the  constmction 
of  any  language  In  the  grant  of  the  city  to 
tbe  company.  The  statute  controlling  In  that 
case  granted  to  the  city  the  iwwer  to  9oa- 
struct  its  own  waterworks  or  to  contract  for 
the  erection  of  waterworks  by  a  company  to 
supply  the  city  with  water,  and  tbe  court  held 
that  tbe  power  was  granted  to  the  city  in  the 
alternative,  and  that  the  city,  having  ex- 
ercised its  power  under  the  statute  to  con- 
tract with  the  company  to  erect  waterworks 
and  supply  it  with  water,  was  precluded 
from  exercising  the  power  to  construct  and 
operate  waterworks.  In  Westerly  Water- 
works Co.  V.  Town  of  Westerly,  supra,  the 
question  Involved  was  similar  to  the  question 
In  the  MeadvlUe  Case,  and  was  the  construc- 
tion of  a  statute  granting  to  the  city  the  al- 
ternative power  of  either  constructing  Its  own 
waterworks  or  contracting  with  i)ersons  or 
companies  to  construct  same,  and  tbe  con- 
struction of  the  franchise  to  the  water  com- 
pany was  not  involved.  The  court  makes  this 
clear  in  the  following  language:  "The  ques- 
tion Is  not  whether  the  town  may  grant  a 
franchise  to  be  excliwlvely  exercised  by  the 
company  for  a  term  of  years,  without  regard 
to  its  ability  or  willingness  to  furnish  an 
adequate  supply  of  suitable  water;  but  the 
question  is,  rather,  whether  the  town  has  not. 
by  Its  own  act  under  one  branch  of  the  law, 
limited  Its  power  to  act  under  the  other 
branch  of  the  act."  In  the  Walla  Walla  Case, 
no  exclusive  franchise  was  granted  by  the 
city  to  the  waterworks  company,  but  there 
was  a  stipulation  in  the  franchise  to  the  ef- 
fect that  the  city  would  not  erect  waterworks 
of  its  own.  The  court  held  the  city  had  pow- 
er to  do  this,  and  that  having  done  so  It  was 
a  binding  contract  upon  the  city,  but  that 
such  stipulation  did  not  prevent  the  city 
from  granting  a  similar  franchise  to  another 
company.  But  the  opinion  of  the  court  in 
that  case  cannot  be  very  helpful  to  us  in 
this  case,  except  to  the  extent  that  it  holds 
the  city  may  contract  with  a  waterworks 
company  not  to  erect  waterworks  of  Its  own. 
The  right  of  the  state  to  control  the  use  of 
the  streets  and  alleys  of  Its  cities  for  tbe 
purpose  of  constructing  and  operating  water- 
works to  supply  such  cities  has  been  well 
expressed  by  Mr.  Justice  Harlan,  In  New  Or- 
leans Waterworks  Co.  v.  Rivers,  115  U.  S. 
674,  0  Sup.  Ct.  273,  29  L.  Ed.  525,  In  the  fol- 
lowing language:  "Tbe  right  to  dig  up  and 
use  the  streets  and  alleys  of  New  Orleans 
for  the  purpose  of  placing  pipes  and  mains 
to  supply  the  city  and  Its  inhabitants  with 
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water  te  a  franchise  belonging  to  the  state, 
which  she  could  grant  to  such  peraons  or 
corporations,  and  upon  such  terms,  as  she 
deemed  best  for  the  public  interest  And  as 
the  object  to  be  attained  was  a  public  one, 
for  which  the  state  could  make  provision  by 
legislative  enactment,  the  grant  of  the  fran- 
chise could  be  accompanied  with  such  ex- 
clusive privileges  to  the  grantee  in  respect 
of  the  subject  of  the  grant,  as  In  the  Judg- 
ment of  the  legislative  deiwrtment  would  best 
promote  the  public  health  and  the  public 
comfort,  or  the  protection  of  public  and  pri- 
vate property."  This  case  has  been  repeated- 
ly cited  and  approved  by  both  the  federal 
and  state  courts.  Prior  to  the  adoption  of 
certain  chapters  of  Mansfield's  Digest  of  the 
Statutes  of  Arkansas,  including  section  755 
thereof,  the  power  to  dig  up  and  use  the 
streets  and  all^s  of  the  cities  of  the  Indian 
Territory  for  the  purpose  of  building  and  con- 
structing waterworks  to  supply  such  cities 
with  water  was  vested  In  Congress,  under 
the  section  of  the  Constitution  of  the  United 
States,  giving  It  power  to  dispose  of  and 
make  all  needful  rules  and  regulations  re- 
specting the  territories  of  the  United  States. 
Subsequent  to  the  adoption  by  Congress  of 
said  section  755,  Mansf.  Dig.,  and  to  the  act 
of  Congress  of  May  19,  1002,  such  right  was 
vested  in  the  cities  of  the  Indian  Territory, 
and  the  city  of  Tulsa  by  the  ordinance  In- 
volved In  this  case  granted  to  plaintiff  the 
exclusive  right  to  construct  and  operate  wa- 
terworks for  certain  purposes,  and  in  doing 
so  to  use  the  streets,  etc.,  of  the  city. 

The  word  "exclusive"  Is  defined  In  the 
Century  Dictionary  and  E2ncycIopedia  as 
"pertaining  to  the  subject  alone,  not  Includ- 
ing, admitting;  or  pertaining  to  another  or 
others;  undivided;  sole;  as,  an  exclusive 
right  or  privilege;  exclusive  Jurisdiction." 
The  court,  in  Re  Union  Ferry  Company  of 
Brooklyn,  98  N.  T.  139,  defines  the  word  "ex- 
clusive" in  the  following  language:  "The 
word  •exclusive'  is  derived  from  'ex,'  out,  and 
'daudere,'  to  shut.  An  act  does  not  grant  an 
exclusive  privilege  or  franchise  unless  It 
shuts  out  or  excludes  others  from  enjoying  a 
similar  privilege  or  franchise."  In  Bass  t. 
Pease,  79  III.  App.  308,  the  definition  of  the 
word  "exclusive"  given  by  the  Century  Dic- 
tionary, supra.  Is  quoted  with  approval.  If 
therefore  the  privilege  and  grant  by  the  ordi- 
nance In  the  case  at  bar  to  plaintiff  to  con- 
struct and  maintain  waterworks  and  to  use 
the  streets,  lanes,  etc.,  of  the  city  In  doing 
so  for  certain  purposes.  Is  for  such  purposes  a 
sole  and  undivided  right  and  privilege,  how 
could  It  be  so  when  this  right  and  privilege 
at  the  same  time  may  be  shared  and  divided 
by  the  dty?  it  Is  not  an  exclusive  privilege 
If  it  includes  others,  and  If  It  permits  the 
dty  to  be  included  in  sharing  of  such  right 
and  privilege.  It  certainly  appears  to  us  that 
it  thereby  Includes  others,  and  tliat  to  give 
such  term  such  a  meaning  would  be  in  oontra- 
dlctioB  with  its  well-defined  meaning.     We 


therefore  conclude  that  the  exclusive  priv- 
ilege granted  by  the  ordinance  in  the  case  at 
bar  to  plaintifF  to  use  the  streets,  etc.,  of 
the  city  of  Tulsa  for  certain  purposes  ex- 
cludes the  right  of  the  city  to  use  the  streets, 
etc.,  for  the  same  purposes,  or  to  grant  such 
privilege  to  other  persons  or  companies. 

It  is  also  insisted  by  appellants  that  the 
demurrer  should  have  been  sustained  for  the 
reason  that  the  court  had  no  power  to  en- 
join the  city  council  In  the  exercise  of  its 
legislative  functions,  but  appellants  have  in- 
dicated in  their  brief  that,  if  this  case  should 
be  reversed  for  the  other  reasons  presented 
by  them  for  reversal,  they  have  no  desire  to 
press  upon  the  court  the  consideration  of  this 
contention,  but  waive  the  same,  and  we  there- 
fore express  no  opinion  upon  this  proposition. 
By  way  of  review  of  the  rights  of  the  parties 
under  the  franchise  In  this  case,  it  is  the 
opinion  of  the  court  tliat  the  Tulsa  Water, 
Heat  &  Power  Company  has  the  exclusive 
right  to  construct,  operate,  and  maintain  wa- 
terworks for  the  purpose  of  supplying  with 
water  the  streets,  lanes,  alleys,  squares,  and 
public  places  of  the  city,  and  for  the  extin- 
guishing of  fires  in  the  city  of  Tulsa,  and 
has  the  right  to  use  the  streets,  lanes,  etc., 
of  the  city  in  the  operation  and  maintenance 
of  its  waterworks  in  supplying  the  inhabit- 
ants of  the  city  of  Tulsa  at  the  rates  stipulat- 
ed in  the  ordinance,  but  tliat  the  latter  right 
to  use  the  streets,  etc.,  is  not  an  exclusive 
right;  that  the  city  of  Tulsa  has  the  right 
to  construct  and  operate  a  system  of  water- 
works itself,  or  to  grant  such  right  to  other 
persons  or  companies  for  the  purpose  of  sup- 
plying the  Inhabitants  of  the  dty  and  for 
domestic  and  industrial  purposes,  and  in 
doing  so  has  the  right  to  use  or  to  grant  the 
use  of  its  streets,  lanes,  etc.,  to  other  persons 
or  companies  for  said  purposes;  but  that 
the  city  of  Tulsa  has  not  itself  the  right  to 
construct  and  maintain  waterworks  and  in 
doing  so  use  its  streets,  lanes,  etc.,  or  to 
grant  such  right  to  others  for  the  purpose 
of  supplying  with  water  its  streets,  lanes,  al- 
leys, squares,  and  public  places,  or  for  ex- 
tinguishing fires  in  the  city  of  Tulsa.  Plain- 
tiff alleges  In  its  complaint  that  defendants 
are  preparing  to  issue  waterworks  bonds  and 
to  construct  a  system  of  waterworks  for  the 
city  of  Tulsa,  but  there  Is  no  allegation  in 
the  complaint  to  the  effect  that  defendants 
are  preparing  or  are  about  to  construct  a  wa- 
terworks system  for  the  purpose  of  supplying 
the  streets,  lanes,  alleys,  squares,  and  pub- 
lic places  of  the  city  and  for  extinguishing 
fires,  and  that  in  doing  so  they  are  preparing 
to  use  or  are  about  to  use  the  streets,  etc.,  of 
the  dty  of  Tulsa  for  such  purposes.  The  de- 
murreT  should  have  been  sustained. 

The  Judgment  of  the  trial  court  is  reversed, 
and  the  cause  remanded. 

WILLIAMS,  C.  J.,  and  DUNN,  TUBNOB, 
and  KANB,  JJ.,  concuE, 
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CHOCTAW,  O.  &  G.  R.  CO.  v.  HENDRICKS. 
(Supreme  Court  of  Oklahoma.     May  15,  190&) 

Removal  of  Cattses— Action  Arisi.n'g  Undeb 
Feueral  Laws. 

In  an  action  pending  on  the  docket  of  the 
fnited  States  Court  of  Appeals  for  the  Indian 
Territory  at  the  time  of  the  admission  of  the 
state,  plaintiff,  who  was  a  resident  of  the  Indian 
Territory  prior  to  statehood,  and  has  been  a 
citizen  of  the  state  since  its  admission,  alleges 
in  her  complaint  that  defendant  is  a  corporation. 
Defendant,  in  fact,  is  a  corporation  organized 
under  and  by  virtue  of  an  act  of  Conicresa,  and 
recites  such  tact  in  a  petition  for  removal  of 
the  case  to  the  federal  courts.  Ilrld,  that  the 
action  of  plaintiff  arises  under  the  laws  of  the 
United  States,  and  that  defendant,  under  the 
provisions  of  section  10  of  the  Enabling  Act 
(Act  ,Tune  IC,  ISKK!,  c.  33,^'.  Hi  Stat.  270),  as 
amended  by  Act  March  4,  1907.  c.  2011,  8  1,  34 
Stat.  ]2S(i,  is  entitled  to  have  the  case  removed 
to  the  Circuit  Court  of  the  United  States. 
,   (Syllabus  by  the  Court.) 

'  Action  by  Jennie  Hendricks  against  the 
Choctaw,  Oklahoma  &  Gulf  Railroad  Com- 
pany. Judgment  for  plaintiff,  and  defendant 
appeals  to  the  Cotirt  of  Appeals  In  the  Indian 
Territory.  Appellant  petitioned  for  removal 
of  the  cause  from  the  Supreme  Court  of  the 
state  to  the  United  States  Circuit  Court.  Peti- 
tion granted. 

C.  B.  Stuart,  for  appellant.  J.  S.  Amote, 
for  appellee. 

HAi'ES,  J.  This  Is  an  action  for  damages, 
Instituted  by  appellee  In  the  United  States 
Court  for  the  Central  District  of  the  Indian 
Territory  at  South  McAlester,  against  the 
Choctaw,  Oklahoma  &  Gulf  Railroad  Com- 
pany, for  the  sum  of  $10,000.  The  case  was 
tried  In  that  court,  and  resulted  In  judgment 
In  favor  of  appellee  In  the  sum  of  $2,000. 
An  appeal  was  taken  to  the  United  States 
Court  of  Appeals  In  the  Indian  Territory, 
where  the  case  was  pending  at  the  time  of  the 
admission  of  the  state  Into  the  Union;  and 
It  comes  to  this  court  under  the  provisions 
of  the  Enabling  Act.  (Act  June  16,  1906,  c. 
3335,  34  Stat.  267). 

Appellant  has  filed  Its  petition  for  removal 
of  the  case  to  the  United  States  Circuit  Court 
for  the  Eastern  District  of  Oklahoma,  and 
alleges  that  at  the  time  of  the  commencement 
of  the  suit  appellee  was  a  citizen  of  the  In- 
dian'Territory,  and  continued  as  such  until 
the  admission  of  the  state  into  the  Union, 
since  which  time  she  has  been  a  citizen  of 
the  state  of  Oklahoma ;  that  appellant  is  and 
has  been  at  all  times  a  corporation  organized 
under  and  by  virtue  of  a  certain  act  of  Con- 
gress of  the  tfnlted  States,  approved  August 
24,  1894  (28  Stat  502,  c.  330) ;  and  that  its 
principal  place  of  business  Is  In  the  city  of 
Philadelphia,  and  that  it  has  at  no  time  been 
a  citizen  or  resident  of  either  the  Indian  Terri- 
tory, the  territory  of  Oklahoma,  or  the  state 
of  Oklahoma.  Under  the  facts  alleged  In  its 
petition,  appellant  contends  for  the  right  to 
bave.  this  cause  removed  to  the  United  States 
iHircult  Court  for  the  Eastern  District  of  thla 


state  upon  two  grounds:  First,  diversity  of 
citizenship  in  an  action  in  which  the  amount 
in  ct>ntruversy  exceeds  the  sum  of  $2,000: 
second,  for  the  reason  ttiat  ai>pellant  is  a  fed- 
eral corporation  and  the  action  therefore 
arises  under  the  laws  of  the  United  States. 
Appellee  resists  the  removal  of  the  cause, 
and  Insists  that  the  first  ground  for  removal 
cannot  t>e  well  taken  for  the  reason  that,  al- 
though appellee  sought  to  recover  by  her  suit 
against  api^ellant  the  sum  of  $10,000,  the 
judgment  rendered  In  the  trial  court  in  favor 
of  api>eilee  was  for  only  $2,000,  and  that  the 
amount  in  controversy  in  the  action  on  appeal, 
at  this  time  and  at  the  time  the  appellant's 
petition  for  removal  was  filed,  is  the  amount 
of  said  judgment,  and  is  not  sufficient  to  en- 
title appellant  to  a  transfer  of  the  case. 

Appelbint's  right  of  removal  in  this  case 
does  not  arise  under  the  judiciary  act  of 
March  3,  187.'>,  and  the  amendments  thereto, 
but  under  the  act  of  Congress  of  Jane  KS, 
190C,  and  the  amendments  thereto,  commonly 
known  as  the  Enabling  Act  of  the  state  of 
Oklahoma.  Herman  v.  McKlnney  (C.  C.)  43 
Fed.  680;  Crown  Point  Min.  Co.  v.  Ontario 
MIn.  Co.  (C.  C.)  74  Fed.  419;  McCormIck  v. 
Western  Union  Tel.  Co.,  79  Fed.  449,  25  C.  C. 
A.  35,  38  L.  R.  A.  684.  Section  16  of  the 
Enabling  Act  as  amended  (Act  March  4,  1907. 
c.  2911,  34  Stat.  1286),  provides:  "That  all 
civil  causes,  proceedings  and  matters  pending 
in  the  Supreme  or  district  courts  of  Oklahoma 
Territory,  or  in  the  United  States  Court  or 
United  States  Court  of  Appeals  in  the  Indian 
Territory,  arising  under  the  (Constitution, 
laws,  or  treaties  of  the  United  States,  or 
affecting  ambassadors,  ministers,  or  consuls 
of  the  United  States,  or  of  any  other  country 
or  state,  or  of  admiralty  or  of  maritime  juris- 
diction, or  In  which  the  United  States  may  be 
a  party,  or  between  citizens  of  the  same  state 
claiming  lands  under  grants  from  different 
states;  and  all  cases  where  there  Is  a  contro- 
versy between  a  citizen  of  either  of  said  terri- 
tories prior  to  admission  and  a  citizen  of  any 
state,  or  between  a  citizen  of  any  state  and  a 
citizen  or  a  subject  of  any  foreign  state  or 
country,  in  which  cases  of  diversity  of  citizen- 
ship there  shall  be  more  than  two  thousand 
dollars  in  controversy,  exclusive  of  Interest 
and  cost,  shall  be  transferred  to  the  proper 
United  States  Circuit  or  District  Court  es- 
tablished by  this  act,  for  final  disposition. 
*  •  *  "  Since  the  admission  of  the  state  of 
Florida  into  the  Union  in  1845.  it  has  been  the 
policy  of  Congress,  in  admitting  a  territory 
Into  the  Union  as  a  state,  to  provide  for  the 
disposition  of  cases  in  the  courts  of  such 
territory  by  providing  that  all  cases  of  a 
federal  character  shall  or  may  be  transferred 
to  the  federal  courts,  and  all  cases  of  a  local 
character  to  the  state  courts.  The  language 
of  the  various  acts  of  Congress  by  which  this 
has  been  accomplished  in  the  admission  of 
the  states  into  the  Union  has  not  been  uni- 
form.   In  some. of  the  acts  the  transfer  of 
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cases  of  a  federal  character  to  the  federal 
courts  was  made  compulsory ;  no  right  of 
election  being  left  by  the  provisions  of  the 
net  to  be  exercised  by  the  parties  to  the  suit. 
But  the  general  purpose  of  all  of  such  acts 
lias  been  to  provide  that  cases  pending  In  the 
courts  of  a  territory  at  the  time  of  Its  admis- 
sion Into  the  Union  as  a  state  might  be  dls- 
l)osed  of  In  the  same  manner  that  they  could 
have  been  disposed  of  If  the  territory  had  been 
a  state  at  the  time  of  the  Institution  of  such 
suits.  The  language  used  in  the  ITnabllng 
Act  of  Olilahoma,  providing  for  the  removal 
of  cases  from  the  courts  of  the  Indian  Terri- 
tory and  the  territory  of  Olclahoma,  in  which 
matters  arising  under  the  Constitution  and 
laws  of  the  United  States  or  treaties  made 
are  involved,  is  practically  Identical  with 
the  language  of  the  Judiciary  act  of  March 
3,  1S7&,  providing  for  the  removal  of  cases 
arising  under  the  Constitution  and  laws  of 
the  United  States  and  treaties  made  from 
the  state  courts  to  the  federal  courts,  and 
should  therefore,  we  think,  receive  the  same 
construction.  Under  our  view  of  the  case, 
there  Is  no  diversity  of  citizenship  In  this 
action,  for  the  reason  that  appellant  is  a 
federal  corporation,  and  not  a  citizen  of  any 
state,  and  if  it  has  a  right  to  have  this  action 
removed,  as  prayed  for  in  its  petition,  such 
right  must  arise  by  reason  of  the  matters  In 
controversy  under  some  law  of  the  United 
States.  Scott  v.  Choctaw,  Oltlahoma  &  Gulf 
R.  R.  Co.  (D.  C.)  112  Fed.  180;  Supreme 
Lodge  Knights  of  Pythias  t.  Kngland,  94 
red.  3C9,  36  C.  C.  A.  208.  It  Is  therefore  un- 
necessary for  us  to  consider  what  Is  the 
amount  In  controversy  In  this  action,  for  the 
reason  that  the  right  of  removal,  under  sec- 
tion 16  of  the  Enabling  Act,  Is  affected  by 
the  amount  In  controversy  only  when  there 
is  a  diversity  of  citizenship,  and  not  where 
the  action  arises  under  the  Constitution  and 
laws  of  the  United  States  or  treaties  made. 
It  is  Insisted  that  appellant's  second  alleged 
ground  for  removal  cannot  be  well  taken,  for 
the  reason  that  appellant  is  not  such  a  federal 
corporation  as  makes  a  suit  against  it  an  ac- 
tion under  the  laws  of  the  United  States,  and 
that  same  does  not  appear  from  the  appellee's 
complaint  filed  in  the  court  below.  We  do  not 
deem  it  necessary  to  discuss  in  detail  the 
character  of  appellant  as  a  corporation,  for 
the  reason  that  the  same  has  been  twice 
decided  In  the  federal  courts.  In  Scott  v. 
Choctaw,  Oklahoma  &  Gulf  R.  R.  Co.  et  al.,  su- 
pra. Judge  Rogers,  Judge  of  the  United  States 
District  Court  of  the  Western  District  of 
Arkansas,  on  a  petition  for  removal  filed  by 
the  railroad  company,  and  without  its  code- 
fendants  Joining  therein,  held  that  the  Choc- 
taw, Oklahoma  &  Gulf  Railroad  Company 
is  a  federal  corporation,  but  that  it  was  not 
entitled  to  have  the  case  removed,  for  the  rea- 
son that  all  the  defendants  did  not  Join  in  the 
petition.  A  like  holding  was  made  by  Judge 
McCall,  in  the  United  States  Circuit  Court 


of  the  Western  District  of  Tennessee,  In  Hef- 
felflnger  v.  Choctaw,  Oklahoma  &  Gulf  R.  R. 
Co.  et  al.,  140  Fed.  75.  In  tlie  latter  case  the 
removal  was  also  denied,  for  the  reason  that 
all  the  defendants  did  not  Join  in  the  peti- 
tion for  removal,  and  the  court,  in  speaking 
of  the  character  of  the  Choctaw,  Oklahoma 
&  Gulf  Railroad  Company,  said:  "In  the 
case  at  bar  the  pleader,  either  Intentionally 
or  by  oversight,  failed  to  describe  the  defend- 
ant Choctaw,  Oklahoma  &  Gulf  Railroad 
Comimny  as  a  corporation  created  and  exist- 
ing under  the  laws  of  the  United  States;  but, 
whether  the  omission  was  intentional  or  by 
oversight,  no  issue  could  be  made  as  to  the 
source  of  its  corporate  existence." 

Appellee  relies  upon  the  case  of  Texas  & 
Pacific  Ry.  Co.  V.  Cody,  166  U.  S.  606,  17  Sup. 
Ct.  703,  41  L.  Ed.  1132,  as  supporting  her  in 
her  contention  that,  in  order  for  appellant  to 
be  entitled  to  a  removal  of  the  case  at  bar 
as  prayed  for  In  its  petition,  it  must  appear 
in  appellee's  complaint  that  the  cause  of  ac- 
tion arises  under  the  laws  of  the  United 
States;  but  a  careful  analysis  of  the  opin- 
ion of  the  United  States  Supreme  Court  in 
that  case  establishes  the  reverse  of  appellee's 
contenUon.  Cody  instituted  suit  against  the 
Texas  &  Pacific  Railway  Company  in  the 
district  court  of  Tarrant  county,  Tex.,  and 
alleged  in  his  petition  that  he  was  a  citizen  of 
the  state  of  Texas  and  a  resident  of  Tarrant 
county;  that  the  Texas  &  Pacific  Railway 
Company  was  a  private  corporation  and  ex- 
isted under  the  laws  of  the  state  of  Texas. 
The  railroad  company  filed  in  due  time  its 
petition  for  removal  to  the  Circuit  Court  of 
the  United  States  for  the  Northern  District 
of  Texas,  which  was  granted,  and  after  a 
trial  in  that  court  the  case  was  appealed  to 
the  United  States  Supreme  Court,  where  the 
question  of  Jurisdiction  in  that  court  was 
raised.  Mr.  Chief  Justice  Fuller,  who  deliv- 
ered the  opinion  of  the  court,  used  the  fol- 
lowing language:  "It  is  obvious  that  in  the 
instance  of  diverse  citizenship  a  different 
question  Is  presented.  Plaintiff  may  run  his 
own  risk  In  respect  of  the  cause  of  action  on 
which  he  proceeds;  but  he  cannot  cut  oft 
defendant's  constitutional  right  as  a  citizen 
of  a  different  state  than  the  plaintiff  to 
choose  a  federal  forum,  by  omitting  to  aver, 
or  mistakenly  or  falsely  stating,  the  citizen- 
ship of  the  parties.  And  this  must  be  so  al- 
so as  to  federal  railroad  corporations.  It  was 
held  in  Union  P.  R.  Co.  v.  Myers  (Pacific  R. 
Removal  Cases)  115  U.  S.  1,  5  Sup.  Ct  1113, 
29  L.  £}d.  319,  that  as  all  the  faculties  and 
capacities  possessed  by  such  corporations 
were  derived  from  their  acts  of  incorporation 
by  Congress,  all  their  doings  arose  out  of 
those  laws,  and  therefore  suits  by  and  against 
them  were  'suits  arising  under  the  laws  of 
the  United  States.'  Conceding  this,  the  prin- 
ciple applicable  to  diverse  citizenship  may 
reasonably  be  applied  to  them."  The  petition 
for  removal  in  that  case  attempted  to,  and 
did,  set  up  but  one  ground  for  removal,  to>. 
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wit,  that  the  railroad  company  was  a  federal 
corporation;  and  It  was  for  this  reason  that 
the  Supreme  Court  of  the  United  States  held 
that  It  had  jurisdiction  of  the  case,  and, 
after  discussing  the  general  rule  of  law  that, 
in  order  to  remove  from  the  state  court  to 
a  federal  court  an  action  arising  under  the 
Constitution  and  laws  of  the  United  States 
or  treaties  made,  the  federal  nature  of  such 
action  must  be  disclosed  by  plaintiffs  state- 
ment of  his  claim,  the  court  holds  that  such 
rule  does  not  apply  In  cases  where  the  de- 
fendant Is  a  federal  corporation,  but  that 
the  rule  that  applies  to  cases  of  diverse  citi- 
zenship governs,  which  rule  is  that  the  cause 
may  be  removed  upon  petition  for  removal 
alleging  the  federal  character  of  the  corpora- 
tion, although  such  fact  does  not  appear  in 
plaintiff's  complaint  Rose's  Code  of  Fed- 
eral Procedure,  vol.  1,  p.  340;  Moon  on 
the  Removal  of  Causes,  p.  258,  and  the  au- 
thorities there  cited. 

Appellee  calls  our  attention  to  the  case  of 
Oregon  Short  Line  &  U.  N.  R.  Ry.  Co.  v. 
Skottowe,  162  U.  8.  490,  16  Sup.  Ct  869, 
40  li.  EA.  1048,  as  supporting  the  proposition 
that  the  federal  character  of  the  defendant 
company  must  appear  from  the  plaintiff's 
complaint;  but  this  case  was  commented  up- 
on in  the  case  of  Texas  &  Pacific  Ry.  Co.  t. 
Cody,  supra,  in  which  the  court  states  that 
the  opinion  of  the  court  In  the  Skottowe 
Case  is  not  In  conflict  with  the  opinion  ren- 
dered by  the  court  In  the  Cody  Case,  but  Is 
In  harmony  with  It. 

Appellee  relies  upon  the  cases  of  Chappell 
▼.  Waterworth,  155  U.  8.  102,  15  Sup.  Ct 
34,  39  L.  Ed.  85,  Postal  Telegraph  Cable  Co. 
V.  Alabama.  155  U.  S.  482,  15  Sup.  Ct.  192, 
39  I*  Ed.  231,  and  Bast  Lake  Land  Co.  v. 
Brown,  155  U.  8.  488,  15  Sup.  Ct  357,  39 
L.  E!d.  233;  but  In  none  of  these  cases  was 
the  party  who  prayed  for  the  removal  of 
the  case  a  federal  corporation,  and  the  ques- 
tion Involved  In  those  cases  upon  the  removal 
was  not  the  question  Involved  in  the  case  at 
bar.  It  Is  not  necessary  to  criticise  favor- 
ably or  adversely  the  reasoning  by  which 
the  courts  have  reached  the  conclusion  that 
an  action  against  a  federal  corporation  Is 
an  action  arising  under  the  laws  of  the  Unit- 
ed States,  because  it  has  become  the  settled 
rule  of  the  Supreme  Court  of  the  United 
States,  and  until  overruled  by  that  court  It 
Is  our  duty  to  follow  It. 

The  order  of  removal,  prayed  for  In  appel- 
lant's petition  is  granted. 

WILLIAMS,  C.  J.,  and  DUNN,  TURNER, 
and  KANE^  JJ.,  concurring. 


CHOCrrAW,  O.  4  O.  R.  CO.  et  al.  v.  HAM- 
ILTON. 
(Supreme  Court  of  Oklahoma.     May  15,  1908.) 
1.  Removal  or  Causes— Action  in  Tebbito- 

RIAL  OOUBT. 

An  action  against  a  federal  railroad  corpo- 
raticm,  pending  in  the  United  States  Court  of 


Appeals  for  the  Indian  Territory  at  the  time  of 
the  admission  of  the  state  into  the  Union,  is  an 
action  arising  under  the  laws  of  the  United 
States,  and  under  Nection  16  of  the  Enabling 
Act  (Act  June  16,  1906,  c.  333o.  34  Stat.  276 », 
as  amended  by  Act  March  4,  1907,  c.  2911.  i  1. 
34  Stat  1286,  may  be  removed  to  the  federal 
courts. 

(Ed.  Note. — For  cases  in  point  see  Cent.  Dig. 
vol.  42,  Removal  of  Causes,  |  46.] 

2.  PABTIES— NOlilNAL  Pabties. 

Although  one  of  three  defendants  against 
whom  a  joint  action  is  brought  for  damaj;os  is 
indemnified  by  one  of  the  other  defendants 
against  any  loss  by  reason  of  any  judgment  that 
may  be  olitained  in  the  action,  such  defendant 
is  not  a  nominal  or  formal  party  to  the  suit, 
but  is  a  substantial  party  thereto. 

3.  Removal  of  Causes  —  Actions  Abisino 
Undeb  Pedes  al  Laws. 

A  joint  action  against  three  corporations 
for  damages,  one  of  which  is  a  federal  railroad 
corporation,  is  an  action  arising  under  the  laws 
of  the  TTnited  States,  and  under  section  16  of 
the  B}nabling  Act  (Act  June  16,  1906,  c.  3335.  ."U 
Stat.  276).  as  amended  by  Act  March  4,  1907, 
c.  2011,  i  1,  34  Stat  1286,  may  be  removed  to 
the  federal  courts  upon  a  joint  petition  of  all 
the  defendants  for  sach  removal. 

fEd.  Note. — For  cases  in  point,  see  Cent  Dig; 
vol.  42,  Removal  of  Caoses,  {  46.] 

(Syllabus  by  the  Court.) 

Action  by  J.  E.  Hamilton  against  the 
Choctaw,  Oklahoma  &  Gulf  Railroad  Com- 
pany and  others.  Judgment  for  plaintiff,  and 
defendants  appeal  to  the  Court  of  Appeals 
of  Indian  Territory,  and  petition  for  removal 
from  the  Supreme  Court  of  the  state  to  the 
United  States  Circuit  Court  Petition  granted. 

C.  O.  Blake  and  Thos.  R.  Beman,  for  ap- 
pellants. Potterf  &  Walker  and  A.  C.  Cmce^ 
for  appellee. 

HAYES,  J.  This  action  was  begun  by  ap- 
pellee, as  plaintiff,  against  appellants,  as  de- 
fendants, on  or  about  July  9,  1904,  In  the 
United  States  Court  for  the  Southern  District 
of  the  Indian  Territory,  at  Ardmore,  to  re- 
cover the  sum  of  |2,000  damages.  A  trial 
was  had  and  Judgment  rendered  in  favor  of 
the  appellee  against  the  defendants.  The 
case  was  appealed  by  defendants  to  the 
United  States  Court  of  Appeals  of  the  Indian 
Territory  at  South  McAlester,  and  the  case 
was  pending  on  the  docket  of  said  court  at 
the  time  of  the  admission  of  the  state  into 
the  Union,  and  was  transferred  to  this  court 
under  the  provisions  of  the  Enabling  Act 
(Act  June  16,  1906,  c.  3335,  34  Stat  207). 

Appellants  have  filed  their  Joint  petltl<m 
for  removal  of  the  case  from  this  coort  to 
the  United  States  Circuit  Court  for  the  East- 
ern District  of  Oklahmna,  and  have  alleged 
for  their  ground  for  removal  that  the  Choc- 
taw, Oklahoma  &  Oulf  Railroad  Comi>any, 
one  of  the  defendants  In  the  court  below  and 
one  of  the  appellants  in  this  court,  was  at 
the  time  of  the  institution  of  said  suit,  and 
ever  since  has  been,  and  now  Is,  a  corpora- 
tion organized  and  existing  under  a  certain 
act  of  Congress  of  the  United  States,  approv- 
ed August  24,  1894  (28  Stat  602,  c.  330),  and 
that  it  has  at  no  time  been  a  realdent  of  the 
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Indian  Territory,  the  territory  of  Oklahoma, 
or  the  Btate  ot  Oklahoma,  by  reason  of  which 
facts  th^  contend  that  the  action  arises  un- 
der laws  of  the  United  States,  which,  nnder 
the  proTlsions  of  section  16  of  the  Enabling 
Act,  entitles  them  to  removal  of  the  action  as 
prayed  for  in  their  petition.  Appellee  resists 
the  petition  of  appellants  for  removal,  and 
as  reasons  therefor  contends:  First,  that 
the  Choctaw,  Oklahoma  &  Golf  Railroad 
Company  is  not  a  federal  corporation  of  such 
character  and  nature  as  that  the  bringing  of 
a  suit  against  it  presents  a  federal  question, 
entitling  it  to  removal  of  such  suit  to  the 
federal  courts  under  the  provisions  of  the 
Enabling  Act;  second,  that.  If  the  Choctaw, 
Oklahoma  &  Oulf  Railroad  Company  is  a 
federal  corporation  of  such  character  and 
nature  that  a  suit  against  the  same  presents 
a  fedMal  question  for  the  consideration  of 
the  court,  It  is  in  this  action  a  nominal  par- 
ty, and  therefore  no  removal  can  be  had  on 
account  of  its  being  one  of  the  defendants  In 
the  action ;  third,  that  if  the  Choctaw,  Okla- 
lK>ma  &  Gulf  Railroad  Company  is  a  federal 
corporation  of  such  nature  and  character 
that  a  suit  against  the  same  presents  a  fed- 
eral question  for  the  consideration  of  the 
court,  in  this  case  such  federal  question  is 
presented  only  as  to  the  Choctaw,  Oklahoma 
ft  Gulf  Railroad  Company,  and  Is  not  pre- 
sented as  to  the  other  defendants  in  the  ac- 
tion, and  therefore  defendants  are  not  en- 
titled to  a  removal  of  the  case  to  tb*  Oircult 
Court,  as  prayed  for  In  their  petition. 

The  first  contention  presented  by  appellee 
as  a  reason  why  this  petition  should  be  de> 
nied  has  l>een  directly  passed  upon  by  this 
court  at  the  present  term  In  the  case  of 
Choctaw,  Oklahoma  &  Gulf  Railroad  Com- 
pany V.  Hendricks,  95  Fac.  970,  not  yet  ofil- 
cially  reported,  in  which  case  this  court  held 
that  the  Choctaw,  Oklahoma  &  Gulf  Rail- 
road Company  is  such  a  federal  corporation 
that  a  suit  against  It  presents  a  question 
arising  under  the  laws  of  the  United  States, 
for  wlilcb  reason  a  removal  may  be  liad  \m- 
der  tbe  provision  of  section  16  of  the  Ena- 
bling Act  We  recognize  the  rule  of  law  con- 
tended for  by  appellee  in  his  second  contri- 
tion, to  wit,  that  in  an  action  a  nominal  or 
formal  pari^  thereto  can  neitlier  defeat  nor 
give  the  right  of  removal  to  the  other  par- 
ties to  the  action  by  reason  of  his  being  a 
party  thereto.  Moon  on  the  Removal  of 
Causes,  p.  431.  But,  as  stated  by  appellee  in 
bis  brief  in  this  action,  this  action  is  brought 
by  him  against  appellants  Jointly  for  the  re- 
covery of  the  sum  of  $2,000  damages,  which 
be  alleges  be  has  sustained  by  reason  of  the 
fact  that  be  is  the  owner  of  certain  residence 
property  situated  In  the  city  of  Ardmore,  and 
that  the  Western,  Oklahoma  &  Gulf  Railway 
Company  and  the  Choctaw,  Oklahoma  &  Gulf 
Ballzoad  Company  in  tbe  construction  of  a 
railroad  built  samia  within  a  few  feet  of  bis 
said  property,  and  established  near  said  prop* 
ertjr  a  roundbodse  and  machine  sbopi^  a  large 


water  tank,  and  a  coal  bin,  and  in  the  opera-> 
tion  of  said  railroad  and  switclies  the  de- 
fendants have  continually  maintained,  and 
the  Chicago,  Rock  Island  &  Pacific  Railway 
Company  is  now  maintaining,  thereon  en- 
gines and  cars,  and  that  the  defendants  have 
continually  maintained  in  and  about  said 
roundhouse,  near  said  water  tank  and  coal 
bin,  and  In  frcmt  of  and  within  a  few  feet 
of  plaintiffs  property,  engines  and  cars  that 
continually  emit  large  volumes  of  smoke, 
dust,  and  cinders,  which  have  come  over  and 
settled  uiion  appellee's  property  and  greatly 
injured  the  same.  We  do  not  deem  it  neces- 
sary to  further  state  the  allegations  of  ap- 
pellee's complaint,  for  the  reason  that  the 
facts  therein  alleged,  as  stated  in  hi  a  brief, 
constitute  a  Joint  action  against  appellants. 

It  was  developed  by  the  evidence  that 
after  said  railroad  was  built  the  Choctaw, 
Oklahoma  &  Gulf  Railroad  Company  leased 
the  same  to  the  Chicago,  Rock  Island  &  Pa- 
cific Railway  Company,  one  of  the  provi^ 
sions  of' which  lease  reads  as  follows:  "The 
lessee  [Chicago,  Rock  Island  &  Pacific  Rail- 
way Company]  shall  and  will  save  harmless 
and  Indemnify  the  lessor  from  and  against 
all  causes  of  action,  legal  and  equitable, 
arising  by  reason  of  the  acts  or  neglect  of 
the  lessee,  or  of  the  failure  of  the  lessee  or 
any  of  its  officers,  agents,  or  employes  to  ful- 
fill any  duty  towards  the  lessor,  or  towards 
the  public  or  any  person  or  persons  whomso- 
ever, y/blch  the  lessor  l)y  reason  of  Its  own- 
ership, or  the  lessee  by  reason  of  its  occupan- 
cy, of  the  demised  premises,  or  otherwise, 
may  owe,  and  shall  and  will  at  Its  own  cost 
and  expense  defend  such  actions  which  may 
be  iNTOugbt  against  the  lessor,  and  shall  pay 
all  amounts  whi(^  may  be  recovered  therein 
against  the  lessor  for  or  upon  the  said  cause 
of  action."  The  court  by  Its  Instruction  per- 
mitted the  Jury  to  apportion  among  the  de- 
fendants the  damages  In  the  action,  if  any 
they  found  In  favor  of  plaintllC,  and  the 
Jury  by  its  verdict  assessed  the  damages 
against  defendants  as  follows:  Against  the 
Western.  Oklahoma  ft  Gulf  Railroad  Com- 
pany the  Sum  of  $200 ;  against  the  Choctaw, 
Oklahoma  &  Gulf  Railroad'  Company  the 
sum  of  $250 ;  against  the  Chicago,  Rock  Is- 
land &  Pacific  Railway  Company  the  sum  ot 
$250.  Appellee  ctmtends  that  by  the  provi- 
sion of  the  lease  contract  of  the  Choctaw, 
Oklahoma  ft  Gulf  Railroad  Company  to  the 
Chicago,  Rock  Island  &  Pacific  Railway  Com', 
pany,  quoted  supra,  the  Choctaw,  Oklahoma 
&  Gulf  Railroad  Company  Is  Indemnified  by 
tbe  Chicago,  Rock  Island  ft  Pacific  Railway 
Company  against  any  loss  In  this  action  by 
reason  of  any  Judgment  tbat  may  be  obtain- 
ed against  it,  and  that,  therefore,  it  has  no 
interest  In  this  action  and  Is  a  nominal  party. 

We  cannot  concur  in  this  contention  ai^ 
reasoning  of  the  appellee.  Waiving  the  ques* 
tion  whether,  under  the  facts  In  this  case, 
tbe  provisions  of  the  lease  contract,  cited 
supra,  indemnify  the  Choctaw,  OldaJioma  ft 
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Gulf  Railroad  Company  against  any  Judg- 
ment that  may  be  obtained  against  It  In  this 
action,  the  Choctaw,  Oklahoma  &  Gnlf  Rail- 
road Company  still  has  a  substantial  Interest 
In  this  action,  for  the  reason  that.  If  a  Judg- 
ment should  ultimately  be  recovered  In  this 
action  against  it,  its  property  would  be  sub- 
ject to  execution  upon  a  writ  of  execution 
Issued  at  the  instance  of  appellee,  and  It 
would  be  directly  liable  under  such  Judgment 
to  the  appellee  for  such  amount  as  might  be 
recovered  In  this  action  against  It.  The 
fact  that  the  Choctaw,  Oklahoma  &  Gulf 
Railroad  Company  might,  under  its  lease 
contract  with  the  Chicago,  Rock  Island  & 
Pacific  Railway  Company,  obtain  Judgment 
against  It  for  such  amount  as  the  Choctaw, 
Oklahoma  &  Gulf  Railroad  Company  might 
be  compelled  to  pay  appellee  by  reason  of 
this  suit,  does  not  make  it  a  nominal  party. 
Conditions  could  arise  under  which  a  Judg- 
ment In  this  action  against  the  Choctaw,  Ok- 
lahoma &  Gulf  Railroad  Company  would  as 
seriously  affect  It,  even  though  It  Is  Indemni- 
fied by  Its  contract  with  the  Chicago,  Rock 
Island  &  Pacific  Railway  Company,  as  If  it 
had  been  sued  alone.  If,  for  Instance,  Judg- 
ment should  be  obtained  in  this  action  against 
It,  and  It  should  be  compelled  to  pay  the 
same,  and  the  Chicago,  Rock  Island  &  Pacific 
Railway  Company  in  the  meantime  became 
insolvent,  the  Judgment  In  this  action  would 
then  affect  the  Choctaw,  Oklahoma  &  Gulf 
Railroad  Company  Just  as  If  it  bad  been 
sued  alone. 

In  support  of  his  third  contention  appellee 
relies  upon  the  case  of  Texas  &  Pacific  Ry. 
Co.  V.  Huber,  33  Tex.  Civ.  App.  75,  75  S.  W. 
547.  The  plaintiff  and  one  of  the  defendants 
in  that  case  were  residents  of  the  state  of 
Texas.  The  other  defendant  was  a  federal 
corporation.  A  petition  for  removal  was 
made  by  both  defendants.  The  court  held 
that  an  order  for  removal  should  not  be 
granted  upon  a  petition  for  removal,  made 
by  both  defendants  upon  the  ground  that  a 
federal  question  was  raised,  by  reason  of  the 
fact  that  one  of  the  defendants  was  a  federal 
corporation.  The  Court  of  Civil  Appeals  of 
Texas  held  in  the  case  that  the  federal  ques- 
tion raised  affected  only  one  of  the  defend- 
ants, and  was  not  ground  for  removal  of  the 
action.  Mr.  Justice  Rainey,  who  delivered 
the  opinion  of  the  court,  said  that  be  had 
been  unable  to  find  any  authorities  In  point 
on  the  question  Involved  In  the  petition  for 
removal,  but,  after  citing  Railway  Co.  v. 
Martin,  178  U.  S.  246,  20  Sup.  Ct  854,  44  K 
Ed.  imr,.  Miller  v.  Bank  (C.  C.)  116  Fed. 
551,  and  Mayor  et  al.  v.  Independent  Steam- 
boat Co.  (C.  O.)  21  Fed.  593,  said:  "The  prop- 
er construction  of  the  foregoing  decisions  on 
this  question.  In  our  opinion.  Is  that  the 
oourtB  only  Intend  to  hold  that  in  suits  in- 
volving no  separable  controversy,  there  being 
more  thau  one  defendant,  each  defendant 
lihoald  have  a  cause  for  removal,  and  each 
itaould  JoUi  In  the  application  for  removal." 


We  do  not  believe  that  the  facts  or  the  lan- 
guage of  the  court  In  the  opinions  cited  b^ 
Mr.  Justice  Rainey  support  the  constmcdon 
he  has  attempted  to  give  said  opinions.  In 
all  of  those  cases  there  was  at  least  one  de- 
fendant who  was  a  resident  of  the  state  of 
the  plaintiff,  and  in  each  of  said  cases  It 
might  have  been  as  successfully  contended 
that  a  federal  question  affected  only  one  of 
the  parties  to  the  action,  as  could  have  been 
done  In  the  Huber  Case,  or  could  be  done  in 
the  case  at  bar,  but  In  each  of  those  cases, 
with  the  facts  before  tbe  court,  tbe  court 
held  that  the  removal  would  not  He  for  the 
reason  that  all  the  defendants  did  not  Join 
In  the  petition  for  removal.  With  the  facts 
before  tbe  court  In  each  of  those  cases  to  the 
effect  that  a  federal  question  affected  only 
one  of  the  defendants  in  tbe  case,  and  the 
court  holding  that  the  petition  for  removal 
should  have  been  denied,  because  all  tbe 
parties  did  not  Join  In  the  petition.  It  appears 
to  us  much  more  susceptible  to  the  construc- 
tion that.  If  all  the  defendants  bad  Joined, 
the  petition  for  removal  would  have  been 
properly  granted,  than  to  the  construction 
Mr.  Justice  Rainey  has  given  them.  This 
question,  to  our  knowledge,  has  never  been 
directly  passed  upon  by  the  Supreme  Court 
of  the  United  States ;  but  in  Landers  v.  Fel- 
ton  et  al.,  73  Fed.  311,  the  United  States  Cir- 
cuit Court  for  the  District  of  Kentucky  held 
that  in  an  action  In  which  one  of  the  defend- 
ants was  a  receiver  appointed  by  the  Circuit 
Court  of  the  United  States  for  the  District 
of  Kentucky,  and  the  other  defendant  waa 
a  corporation  organized  under  the  laws  of 
Kentucky,  and  another  defendant  a  citizen 
of  the  state  of  Kentuclty.  a  federal  question 
was  raised  by  virtue  of  the  fact  that  one  of 
the  defendants  was  a  receiver  appointed  by 
the  Circuit  Court  of  the  United  States,  and 
by  reason  of  such  fact  the  case  could  be  re- 
moved to  the  federal  court  upon  petition  for 
removal  by  all  the  defendants. 

tianders  v.  Felton  was  cited  and  approved 
by  the  Circuit  Court  of  the  United  States 
for  tbe  District  of  Nebraska  In  Lund  v.  Chi- 
cago, Rock  Island  &  Pacific  Ry.  Co.  et  al., 
78  Fed.  885,  In  which  case  the  court  held,  as 
In  Landers  y.  Felton,  supra,  that  a  Joint  ac- 
tion against  several  defendants,  one  of  whom 
was  a  receiver  appointed  by  a  federal  court 
of  a  corporation  chartered  by  Congress,  Is  an 
action  arising  under  the  laws  of  tbe  United 
States,  which  may  be  removed  to  the  federal 
courts  upon  petition  of  all  of  the  defendants. 
Both  the  cases  of  Landers  ▼.  Felton,  snpra, 
and  Lund  v.  Chicago,  Rock  Island  ft  Pacific 
Ry.  Co.,  supra,  are  referred  to  and  approved 
in  Martin  v.  St  Louis  Southwestern  Ry.  Co. 
(C  C.)  184  Fed.  134,  in  which  case  Texas  * 
Pacific  Ry.  Co.  v.  Huber  is  referred  to  and 
disapproved.  Plaintiff  In  that  case  resist- 
ed defendants'  petition  for  removal  on  tlie 
ground  that  only  one  of  the  defendants  was 
a  federal  corporation,  and  that,  since  the 
other  was  a  state  corporation,  no  federal 
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question  (jonld  arl86  except'  as  to  one  of  the  de- 
fendants; but  Judge  Maxey,  in  his  opinion, 
discussing  this  contention  of  the  piaintlff,  used 
the  following  language:  "But  it  is  objected 
by  counsel  for  the  plaintiff  that  the  federal 
question  affects  only  the  Texas  &  Pacific 
Railway  Company,  and  hence,  notwithstand- 
ing the  two  defendants  have  united  in  the 
petition,  the  cause  is  not  removable.  The 
answer  to  the  objection  will  be  found  In  the 
fact  that  the  cause  of  action  as  declared  on 
by  the  plaintiff  Is  Joint;  the  purpose  of  the 
suit  being,  as  before  stated,  to  establish  a 
Joint  liability  against  both  defendants.  Any 
suit,  whatever  its  nature,  brought  against 
the  Texas  &  Pacific  Railway  Company  alone, 
would  be  one  arising  under  the  laws  of  the 
United  States,  and  the  same  result  would 
follow  where  the  object  of  the  suit  was  to 
establish  a  Joint  liability  against  that  com- 
pany and  other  parties  defendant.  In  such 
case  the  federal  question  necessarily  affects 
both  parties  and  permeates  the  entire  suit, 
entitling  it  to  be  removed  where  all  the  par- 
ties unite  In  the  petition." 

Chicago,  Rock  Island  &  Pacific  Ry.  Co.  v. 
Martin,  178  U.  &  245,  20  Sup.  Ct.  854,  44  L. 
Ed.  1055,  was  an  action  brought  by  Ussie 
Martin  against  the  Chicago,  Rock  Island  & 
Pacific  Railway  Company  and  one  Clark  and 
Others  as  receivers  of  the  Union  Pacific  Rail- 
way Company  in  the  district  court  of  Clay 
county,  Kan.  A  petition  for  removal  of  the 
case  to  the  United  States  Circuit  Court  for 
the  District  of  Kansas  was  made  on  the 
ground  that  the  action  arose  under  the  Con- 
stitution and  laws  of  the  United  States.  The 
petition  was  made  by  the  receivers  of  the 
Union  Pacific  Railway  Company  alone.  The 
court  refused  to  grant  the  removal.  Judg- 
ment was  obtained  against  the  defendants, 
and  appeal  was  taken  to  the  Supreme  Court 
of  Kansas,  and  ultimately  carried  on  appeal 
to  the  Supreme  Court  of  the  United  States; 
but  throughout  the  entire  proceeding  the  ac- 
tion of  the  trial  court  in  refusing  the  peti- 
tion for  removal  was  relied  upon  by  defend- 
ants as  error.  The  Supreme  Court  of  the 
United  States  held  that  the  petition  for  re- 
moval was  properly  denied  by  the  trial  court, 
for  the  reason  that  all  the  defendants  did 
not  Join  In  the  i>etition  for  removal.  The 
court  in  that  case  reserved  expressing  any 
opinion  upon  the  question  whether  an  action 
against  a  receiver  appointed  by  a  federal 
court  is  an  action  arising  under  the  laws  of 
the  United  States,  and  disposed  of  the  case 
by  holding  that  if  the  receivers  in  that  action 
had  a  right  of  removal,  since  the  contro- 
versy was  not  separable,  a  removal  should 
not  b6  granted  ui>on  a  petition  not  made  by 
all  Of  the  defendants.  The  court  does  not 
pass  upon  the  question  presented  in  the  case 
at  bar ;  but  the  language  used  in  the  opinion 
flubjQcts  it  to  the  inference  that,  if  a  federal 
<|uestion  had  been  raised  in  the  action  as  to 
part  of  the  defendants  and  a  petition  for  re- 
fiaoval  had  been  made  by  aU  of  the  defend- 


ants, the  removal  should  have  been  granted. 

A  similar  holding  was  made  by  Judge  Rog- 
ers, Judge  of  the  District  Court  for  the  West- 
ern District  of  Arkansas,  in  Scott  v.  Choctaw, 
Oklahoma  &  Gulf  R.  R.  Co.  et  al.,  112  Fed. 
ISO,  In  which  case  one  of  the  defendants  was 
a  corporation  organized  under  the  laws  of 
Arkansas,  of  which  state  plaintiff  was  a  res- 
ident. Judge  Rogers  used  the  following  lan- 
guage in  his  opinion :  "The  plaintiff's  second 
contention  is  tiiat  this  U  a  case  the  removal 
of  which  can  be  sustained  only  upon  the 
ground  that  there  is  a  federal  question  in- 
volved, and  not  on  the  ground  of  diverse 
citizenship,  for  the  reason  that  the  Choctaw, 
Oklahoma  &  Gulf  Railroad  Company  is  not 
a  dtizea  of  any  state,  but  is  a  federal  cor- 
poration, and  that  la  that  class  of  cases  a 
removal  can  only  be  had  where  all  the  de- 
fendants Join  in  the  petition.  The  court  is 
of  the  opinion  that  this  contention  is  upheld 
in  the  case  of  Railway  Co.  v.  Martin,  178  U. 
S.  245,  20  Sup.  Ct  854,  44  L.  Ed.  1055." 

A  similar  holding  was  made  by  the  Circuit 
Court  for  the  District  of  Kentucky  In  Marrs 
V.  Felton  et  al.,  102  Fed.  775,  and  by' the 
Circuit  Court  for  the  Western  District  of 
Tennessee  in  Heffel  finger  v.  Choctaw,  Okla- 
homa &  Gulf  R.  R.  Co.,  140  Fed.  75. 

While,  so  far  as  we  have  been  able  to  find, 
no  appellate  court  has  passed  upon  the  ques- 
tion directly  presented  in  this  petition.  In 
view  of  the  fact  that  three  nisi  prius  federal 
courts  have  directly  passed  uiwn  the  same, 
and  held  that  where  a  federal  question  in  a 
Joint  action  against  several  defendants  is 
directly  presented  as  to  one  of  the  defend- 
ants it  may  be  removed  upon  petition  of  all 
of  the  defendants,  and  in  view  of  the  fact 
that  the  language  of  the  United  States  Su- 
preme Court  in  Railway  Co.  v.  Martin,  supra, 
is  strongly  subjected  to  the  inference  that,' 
if  all  the  defendants  had  Joined  in  the  petl' 
tlon  for  removal  in  that  action,  the  court 
would  have  held  that  the  petition  should 
have  been  granted,  we  take  it  that  the  weight 
of  authorities  upon  this  question  supports 
the  contention  of  petitioners  in  this  action, 
and  It  is  our  opinion,  as  was  said  by  Judge 
Maxey  In  Martin  v.  St.  Louis  S.  W.  Ry.  Co., 
supra,  that  if,  In  a  Joint  action  against  sever- 
al defendants,  a  federal  question  is  raised 
as  to  one  of  the  defendants.  It  permeates  the 
entire  action  and  affects  all  of  the  defend- 
ants. In  this  case  all  the  defendants  Join 
in  the  petition  for  removal. 

The  order  for  removal  is  granted.  ■    • 

WILLIAMS,  0.  J.,  and  DUNN,  TURNER, 
and  KANE,  JJ.,  concurring. 


ADAMS  V.  OKLAHOMA  CITT. 
(Supreme  Court  of  Oklahoma.    March  19,  1908i) 

1.  MONIOIPAI.  OOBPOBATIONB— STBKErS  — EB- 
TABLISIIMENT   OF    GbADE— DakAOES. 

Where  a  city,  in  the  exercise  of  its  lawful 
authority  -  (section  443,  Wilson's  'Rev.  &  Ann; 
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St  1903),  first  establishes  a  rrade  on  a  street, 
and  grades  game  vith  reasonable  skill  and  care, 
It  incurs  no  liability  for  consequential  damages 
to  abutting  or  adjacent  proprietors. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dift 
Tol.  36,  Municipal  Corporations,  f§  925-928.] 

2.  Same— CouFENSATioK  to  Abtjttihq  Oww- 

EB8. 

It  was  the  intention  of  the  Legislature  (sec- 
tion 443,  Wilson's  Rev.  &  Ann.  St  1903)  to  pro- 
vide compensation  only  for  owners  of  abutting 
property  having  i)ermanent  Improvements  erect- 
ed thereon,  where  change  was  made  In  the  per- 
manent grade  previously  established  by  lawful 
authority. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  36,  Municipal  CorporaUons,  f$  925-92&] 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Oklahoma  Coun- 
ty;  J.  K.  Beauchamp,  Judge. 

Action  by  M.  A.  Adams  against  the  city  of 
Oklahoma  City.  Judgment  for  defendant,  and 
plaintiff  brings  error.    AfSrmed. 

On  the  30th  day  ot  October,  1904,  plaintiff 
filed  ber  petition  in  the  district  court  of  Ok- 
lahoma county,  Oklahoma  Territory,  against 
the  city  of  Oklahoma  City ;  the  parties  In  the 
court  below  occupying  the  same  relative  posi- 
tions In  this  court  Plaintiff  alleged  that  the 
defendant  was  an  organized  and  existing  mu- 
nicipal corporation  under  the  laws  of  said 
territory  of  the  first  class,  containing  a  popu- 
lation in  excess  of  3,000;  that  she  was  the 
owner  of  lots  numbered  4,  5,  and  6,  in  block 
numbered  51,  in  May  wood  addition  to  said 
city,  said  lots  being  bounded  on  the  north  by 
Fourth  street  and  on  the  west  by  Stiles  ave- 
nue; that  before  any  improvements  were 
made  on  said  lots  the  grades  on  said  streets 
along  the  north  and  west  of  said  lots  were 
permanently  established  by  the  city  author- 
ities, and  afterwards  a  building  was  erected 
on  plaintiff's  lots  conforming  to  said  grades, 
and  above  the  lines  of  such  grades  so  perma- 
nently established  by  said  city  authorities; 
that  a  natural  water  course. or  ravine  ran 
from  the  north  to  the  south  near  the  east  end 
of  said  lots,  which  carried  off  all  the  surface 
water  that  fell,  and  drained  said  lots,  leav- 
ing them  dry,  although  they  were  in  a  low 
place;  that  said  lots  were  filled  to  conform 
to  said  grades,  and,  had  said  streets  been 
left  as  first  established  said  lots  would  have 
been  dry,  and  all  surface  water  would  have 
been  drained  therefrom  into  the  gutters  of 
the  streets,  and  would  have  been  carried  off 
without  flooding  the  property  of  the  plaintiff, 
which  was  used  as  a  residence,  having  five 
rooms  and  a  large  basement,  extending  un- 
der the  whole  of  said  house,  the  same  being 
divided  into  two  rooms,  one  a  storeroom  and 
the  other  being  used  for  a  kitchen  and  dining 
room,  there  being  three  rooms  above  said 
basement  which  were  living  rooms ;  that  aft- 
erwards, in  the  year  1904,  said  city  caused 
the  grade  of  said  Fourth  street  along  the 
north  line  of  said  lots,  and  said  Stiles  ave- 
nue along  the  west,  to  be  raised  to  the  height 
of  18  inches  above  said  first  gr&ie,  and  caus- 


ed said  streets  to  be  filled  to  the  height  of 
said  last  grade,  leaving  the  said  lots  and  resi- 
dence of  ttie  plaintiff  about  15  inches  below 
the  grade  of  said  street  in  a  depression,  where 
the  flood  waters  had  no  means  to  flow  off  and 
no  outlet  to  escape,  and  same  flowed  on  and 
over  plaintilTs  lots,  the  water  being  dammed 
tip  without  leaving  any  outlet  for  same  across 
the  east  end  of  said  lots;  tbat  before  making 
said  change  In  said  grade  the  defendant  whoI< 
ly  failed  and  neglected  to  make  due  compen* 
satlon  as  required  by  law  for  damages  sns- 
tained  by  reason  of  said  changes.  Plalntifl 
further  alleged  that  alK>ut  the  lOtb  of  June, 
1904,  a  severe  rain  fell  In  said  city,  and  by 
reason  of  the  unlawful  change  In  said  grade 
In  filling  or  grading  said  streets  the  water 
was  dammed  up  in  said  water  course,  causing 
a  large  body  of  water  to  form  in  said  street 
and  break  through  the  grade  therein,  and  by 
reason  thereof  the  property  of  plaintiff  was 
overflowed,  and  her  household  goods  and  per- 
sonal property  damaged  to  the  value  of  $115.- 
80,  and  said  house  and  lots  have  been  dam- 
aged by  reason  of  the  change  In  the  grade  of 
said  streets  in  the  sum  of  $1,500 ;  the  sum  to- 
tal of  said  damages  being  $1,615.80.  The  de- 
fendant,  on  tbe  24th  day  <^  October,  1904, 
appeared  through  Its  attorney  and  answered, 
admitting  that  it  was  a  municipal  corpora- 
tion and  that  the  plaintiff  was  the  owner  of 
the  lots  as  alleged  in  her  petition,  but  other- 
wise denied  all  the  allegations  of  said  peti- 
tion. 

The  evidence  on  the  part  of  the  plalntifl 
was  to  the  effect  that  said  lots  faced  west  oi^ 
Stiles  avenue,  a  street  running  north  and 
south  In  Maywood  addition,  and  were  bound- 
ed on  the  north  by  Fourth  street,  miming 
east  and  west,  and  on  the  east  by  an  alley 
running  north  and  south.  On  said  lots  plain- 
tiff bad  erected  two  houses,  one  near  the 
west  end  and  the  other  near  the  center  there- 
of, near  what  had  the  appearance  of  a  ravine 
or  drain  according  to  the  plaintiff's  testi- 
mony, which  was  in  words  and  figures  as 
follows:  "Q.  Was  there  any  source  by  which 
the  surface  water  was  passed  off  through 
these  lots?  A.  Tes;  there  was.  Q.  What 
was  it?  Just  state  it  A.  Well,  it  had  the 
appearance  of  a  ravine.  That  is  what  I 
would  call  It  I  don't  know  what  else.  It 
was  natural.  Q.  Was  there  any  bank  to  It? 
A.  No,  sir ;  I  would  not  think  so.  Q.  Any  in- 
dentation in  the  ground,  was  It?  State  what 
it  looked  like.  Did  it  just  run  smooth  over 
the  earth?  A.  No,  sir.  Q.  Well,  what  was 
it?  Describe  It  A.  It  may  at  one  time  have 
been  a  water  channel.  Q.  I  wish  you  to  de- 
scribe the  way  the  water  ran  there.  A.  The 
water  ran  in  this  draw.  Q.  Well,  now,  de- 
scribe that  draw.  Was  it  elevated  or  depress- 
ed in  the  ground?  A.  It  was  a  depression.  It 
was  lower  than  the  other  part  of  the  country, 
or  else  I  would  not  call  It  a  draw.  Q.  Well, 
were  the  banks  sloping,  or  square,  or  what? 
A.  The   banks  were   sloping.     Q.  Now,   oa 
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Fourth  street,  was  tbere  any  opening  there 
for  the  letting  off  of  the  water  into  the  street? 
A.  Tes.  Q.  What  was  It?  A.  There  was  a 
small  bridge  in  the  street,  and  under  that,  of 
course,  was  a  passage.  Q.  What  became  of 
the  water  that  came  down  from  the  north 
and  east  through  the  ravine?  A.  It  flowed 
off  in  a  few  hours.  Q.  Where  did  It  flow? 
A.  It  flowed  In  a  southwesterly  dlrecti<Mi  from 
our  premises  into  Stiles  avenue.  Beyond  that 
I  don't  know." 

This  ravine  or  draw  headed  near  Uncoln 
schoolhouse,  about  a  half  a  mile  north  of 
the  premises  In  controversy,  came  down  from 
the  north,  and  entered  the  block  north  of 
the  one  In  which  plaintiff's  lots  were  situ- 
ated, about  the  center  thereof  east  and  west, 
and  came  down  through  said  block  near  the 
center,  and  crossed  said  Fourth  street  near 
the  alley  at  the  east  end  of  plaintlfTs  lots, 
and  went  on  south  to  the  baA  end  of  her 
lots  until  It  reached  the  south  line  thereof, 
where  the  same  had  been  deflected  into  a 
ditch,  extending  along  the  south  line  of  her 
lots  out  into  Stiles  avenue,  which  was  at 
the  west  end  of  said  lots,  where  the  water 
flowed  Into  said  avenue.  Said  depression  or 
draw  was  not  over  one-half  mile  in  length, 
and  drained  an  area  not  to  exceed  100  acres 
of  surface  waters  caused  by  rains  falling 
thereon.  Said  draw  or  drain  had  changed 
Its  place  at  times,  occasioned  by  the  Improve- 
ment of  lots.  Thei«  Is  nothing  to  show  that 
the  draw  existed  prior  to  the  founding  or 
extending  of  the  limits  of  the  city.  It  is 
probable  that  the  laying  off  and  Improving 
of  the  lots,  and  the  consequ^it  throwing  off 
of  surface  water,  ()rodnced  this  draw  of 
drain,  and  the  consequent  change  of  loca- 
tion of  same  at  times.  There  was  a  chan- 
nel or  ditch  across  the  block  north  of  the 
one  on  which  plaintiff's  lots  were  situated, 
and  also  across  Fourth  street  at  the  «ast 
end  of  plaintlfTs  lots,  to  wit,  in  some  places 
TO  a  width  of  about  10  feet,  and  in  some 
places  to  a  depth  of  about  6  feet;  but  at 
various  places  wagons  and  vehicles  could 
cross  with  convenience.  Water  never  stood 
in  this  ravine,  draw  or  drain  any  length  of 
time,  but  ran  off  rapidly  Immediately  after 
each  rain.  The  proof  tended  to  show  that 
the  ditch  on  the  south  of  said  lots  was  of 
BuflSclent  capacity  to  carry  off  the  surface 
water  of  ordinarily  heavy  rains  without  ma- 
terial injury  to  her  lots;  that  prior  and  up 
to  the  spring  of  1904  some  Improvement  had 
been  made  upon  said  street,  and  a  bridge 
spouning  said  draw  or  ravine  had  been  suffi- 
cient to  permit  all  surface  water  In  time  of 
rains  to  pass  thereunder  has  been  con- 
stmcted.  Plaintiff  had  caused  the  west  por- 
tion of  her  lots  to  be  filled  up  to  a  height 
above  Fourth  street  as  it  then  existed,  though 
the  evidence  shows  that  no  grade  was  ever 
established  by  the  authority  of  the  dty  un- 
til the  spring  of  1904,  and  that  a  portion  of 
her  lots  were  comparatively  dry,  and  had 
never  been  injured  by  any  ilood  water  or 
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heavy  rains,  although  said  lots  were  on 
the  lowlands.  In  the  spring  of  1904  de- 
fendant established  a  grade  on  Fourth  street 
by  ordinance,  the  first  grade  established  on 
the  authority  of  said  city,  which  raised  the 
grade  on  said  Fourth  street  to  a  height  of 
about  4  to  6  feet  above  the  level  of  plaintUT* 
lots;  and  the  defendant  caused  said  street 
to  be  filled  to  the  height  of  said  grade. 
The  bridge  across  said  draw  or  ravine  was 
takoi  out,  and  a  dirt  embankment  thrown 
up,  and  no  provision  for  the  flow  of  such 
surface  water  accumulating  north  of  Fourth 
street;  it  ai^>earlng  that  it  was  the  in- 
tention to  divert  said  surface  water  as  flowed 
down  from  the  north  around  at  the  north 
end  of  Fourth  street  to  Stiles  avenue  west 
of  plaintiff's  lots,  where  it  would  flow  south 
down  said  avenue  to  the  lowlands  southward, 
thus  taking  it  out  of  its  usual  course  down 
said  draw. 

On  the  11th  day  of  June,  1904,  after  the 
grade  had  been  established  by  ordinance  un- 
der the  authority  of  the  city,  and  whilst  the 
construction  or  grading  of  the  street  was 
being  completed,  there  fell  a  heavy  rain,  re- 
sulting In  the  formation  of  a  lake  in  said 
draw  north  of  Fourth  street  extending  north 
to  Fifth  street  through  the  entire  block  on 
which  plaintiff's  lots  were  situated,  and  same 
was  held  back  by  the  embankment  erected 
by  defendant  in  grading  Fourth  street ;  that 
said  back  water  was  of  the  width  of  about 
8  or  10  rods,  and  at  places  was  20  feet  in 
depth.  As  a  result  of  the  raising  of  said 
grade  and  the  obstruction  of  said  water, 
and  in  conseQuence  of  the  said  heavy  rain, 
a  large  body  of  water  was  collected  on  the 
north  side  of  Fourth  street,  until  It  came 
to  a  point  opposite  plaintlfTs  house,  where 
it  broke  over  the  grade  embankment  in  the 
street  In  several  places  and  flowed  to  the 
depth  of  2  or  8  feet,  thereby  overflowing 
the  plaintlfTs  house,  flooding  her  basement, 
washing  out  the  household  goods,  and  In 
other  ways  Injuring  her  property. 

The  trial  of  this  cause  was  begun  on  the 
2l8t  day  of  November,  1904.  At  the  con- 
clusion of  the  introduction  of  plaintlfTs  tes- 
timony, defendant  filed  a  demurrer  to  such 
evidence,  which  was  sustained  by  the  court. 
The  plaintiff  properly  reserved  her  excep- 
tions. Thereafter,  within  the  prescribed  time, 
plaintiff  filed  her  motion  for  a  new  trial,  as- 
signing as  ground  therefor  the  sustaining 
of  said  demurrer  and  the  rendering  of  Judg- 
ment in  favor  of  the  defendant  against  tbe 
plaintiff,  to  all  of  which  exceptions  were 
properly  saved,  and  the  cause  is  now  prop- 
erly before  this  court  on  jwtitlon  in  erfor. 

Hayes,  Thorpe  ft  Thorpe,  for  plaintiff  la 
error.  T.  O.  Ghamben,  for  defoidant  tn 
error. 

WIIXTAM8,  O.  J.  (after  stating  tbe  facts 
as  above).  Tbe  defendant  in  plaintiff's  i)eti- 
tion  is  not  charged  with  negligence,  nor  does 
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the  evidence  tend  to  show  snch,  In  the  con- 
struction or  grading  of  the  street;  neither 
iB  there  any  claim  that  It  Intentionally  col- 
lected the  water  in  a  body,  or  by  drains 
or  sewers  threw  it  upon  the  premises  of 
the  plaintiff.  The  only  qnestlon  necessary 
to  determine  in  this  case  is:  Can  the  city, 
in  first  establishing  a  grade,  and  accordingly 
grading  the  street,  obstruct  the  flow  of  sur- 
face water  without  Incurring  liability,  where 
there  is  no  allegation  or  contention  of  any 
negligence  in  the  establishment  or  grading 
of  such  street?  Section  443,  vol.  1,  Wilson's 
Rev.  &  Ann.  St  1903,  is  as  follows:  "The 
mayor  and  council  of  cities  of  the  first  class 
of  tills  territory,  haTing  a  population  of 
more  than  three  thousand,  as  shown  by  the 
last  territorial  or  federal  census,  are  here- 
by empowered  to  establish  and  change  the 
grade  of  aU  streets,  avenues,  lanes,  alleys 
and  other  public  places,  provided  that  any 
change  of  a  permanent,  established  grade 
shall  not  t>e  made  without  making  due  com- 
pensation to  the  owners  of  abutting  prop- 
erty having  permanent  improvements  erected 
thereon  with  reference  to  the  previously  es- 
tablished grade."  This  is  the  latest  enact- 
ment giving  cities  of  the  first  class  the  right 
to  establish  and  change  grades  of  all  streets. 
The  plaintiff  in  her  brief  states  as  follows: 
"It  may  be  that  we  fail  to  show  in  the  evi- 
dence that  this  was  a  change  of  grade  from 
one  once  established;  but  nevertheless  the 
other  facts  alleged  in  the  petition  show  a 
diversion  of  this  water  from  its  natural 
course,  by  which  it  was  thrown  over  the 
portions  of  the  lots  of  Mrs.  Adams  and 
about  her  buildings,  where  it  had  never 
run  l>efore,  and  damaged  her  thereby." 

The  decision  of  this  case  necessarily  de- 
pends upon  the  construction  of  the  words 
"provided  that  any  change  of  a  permanent, 
established  grade  shall  not  be  made  without 
due  compensation  to  the  owners  of  abutting 
property  having  permanent  Improvements 
erected  thereon  with  reference  to  the  pre- 
viously established  grade."  It  is  often  found 
difficult  to  limit  the  language  in  the  enact- 
ing clause,  so  as  to  admit  every  exception 
ind  limitation  designed  to  be  introduced 
^to  such  act  in  its  finished  state.  Hence 
the  utility  of  the  proviso,  which  is  to  be 
construed  in  connection  with  the  section  of 
which  it  forms  a  part,  and  is  substantially 
an  exception,  and  Is  not  to  apply  to  others 
unless  primarily  intended  to.  In  other  words, 
the  proviso  will  be  so  restricted,  in  the  ab- 
aenc*  of  anything  in  its  terms,  or  the  sub- 
ject dealt  with,  evincing  the  intention  of  giv- 
ing it  a  broader  effect.  Its  proper  function 
being  to  limit  the  language  of  the  Legislature^ 
|t  will  not  be  deemed  intended  from  doubt- 
ful words  to  enlarge  or  extend  the  act  or 
the  provision  in  wlilcb  it  is  engrafted,  when 
It  follows  and  restricts  an  enacting  clause. 
Generally  in  its  purpose  and  language  it  is 
to  be  strictly  construed  and  limited  to  sob- 
Jeetp  fairly   wlthiQ  Its  tsntm.     "Exprewio 


unius  eat  exdualo  alterfns.*  This  Is  «  com- 
plete statute.  It  authorizes  the  city  to  es- 
tablish grades,  and  also,  after  having  estab- 
lished same,  to  make  clianges  therein,  pro- 
viding at  the  same  time  for  compensation  to 
property  owners  where  the  city,  after  having 
established  a  permanent  grade,  clianges  the 
same.  It  especially  refrains  from  provid- 
ing compensation  to  property  owners  from 
any  damage  sustained  from  the  original  es- 
tabllslmient  of  a  grade. 

There  is  good  reason  for  the  policy  that 
cities  should  not  be  liable  for  damages  occa- 
sioned in  the  first  establishment  of  grades. 
It  would  discourage  public  improvements  if 
an  entire  section  of  a  city  were  allowed  to 
recover  damages  from  the  municipal  govern- 
ment for  injuries  resulting  to  abutting  or  ad- 
jacent lots  on  account  of  grades  first  e6tat>- 
lidied.  Cities  are  built  upon  tracts  of  land 
irrespective  of  the  existing  natural  condi- 
tions ;  some  parts  upon  elevation,  others  up- 
on depressions.  These  must  be  made  to  sub- 
serve the  demands  for  necessary  city  im- 
provements. By  no  other  rule  or  policy  could 
cities  reasonably  be  built  with  a  view  to  the 
construction  of  streets  for  the  necessary  trav- 
el and  the  placing  of  sewerage  for  the  pres- 
ervation of  health,  thereby  imtmoting  the 
public  comfort  and  convenience.  EHevatlons 
must  be  leveled,  and  lowlands  and  depres- 
sions raised.  Buildings  first  constructed  are 
erected  with  an  understanding  that  a  change 
in  the  physical  conditions  must  take  place  for 
the  benefit  of  tlie  entire  community.  A  build- 
ing is  placed  upon  a  hill  with  a  reasonable 
expectancy  that  a  street  is  to  be  cut  there, 
and  that  such  building  wUl  in  all  probability 
be  aliove  the  grade  when  established;  and 
one  is  put  upon  a  draw  or  lowland  with  the 
reasonable  apprehension  that  a  street  will 
be  graded  and  filled,  being  raised  at  least 
to  a  grade  far  above  its  level.  These  are 
the  inevitable  Incidents  of  improvement,  de- 
velopment, and  progre8&  Otherwise  no  cities 
could  reasonably  be  built.  There  would  lie  no 
boulevards,  no  parks,  no  broad  streets  paved 
and  provided  with  commensurate  sidewalks 
for  the  convenience  of  the  public,  whether 
pedestrians,  equestrians,  or  by  vehiculation, 
steam,  or  electricity;  for  bankruptcy  would 
overtake  the  city  In  its  first  growth.  With 
any  other  interpretation  in  this  country  there 
could  be  no  material  development  or  improve- 
ment In  our  titles  as  to  streets  and  thorough- 
fares; but  we  would  have  narrow,  Irregular 
streets  like  unto  those  of  the  Spanish-Ameri- 
can countries,  without  any  regard  to  grade 
or  surface.  Nor  is  the  right  of  the  Individual 
morally  encroached  upon  by  such  a  policy, 
thon^  "private  interest  must  yield  to  pub- 
lic accommodation."  With  the  grading  of 
streets,  the  laying  of  sewerage  and  water 
pipes,  the  cutting  down  of  hills  and  filling 
up  of  hollows,  and  the  beautifying  <^  dties, 
there  Is  correqxmding  increase  of  value  as  to 
space  and  area.  Tbe  party  having  such  prop- 
erty, by, raising  the  grad*  of  the  lot  to  that 
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of  the  Btreet,  the  value' of  the  same,  as  a  nile, 
is  proportionately  Increased  to  amply  com- 
pensate for  all  cost  in  the  grading  thereof. 
The  values  of  lots  and  realty  in  cities  keep 
corresponding  pace  with  its  growth  and  de- 
velopment, and  an  outlay  for  grading  of  lots 
to  conform  to  the  streets  is  usually  followed 
by  such  increment  of  value  as  to  work  no 
hardship.  Smith  v.  Corporation  of  Washing- 
ton City,  20  How.  (U.  8.)  146,  15  L.  Ed.  858 ; 
Davis  V.  County  Commissioners,  153  Mass. 
218,  26  N.  E.  848,  11  L.  R.  A.  760;  Alden 
V.  City  of  Minneapolis,  24  Minn.  262. 

Mnnictpallties  are  agencies  of  the  common- 
wealth, created  by  the  sovereignty  of  the 
people.  "A  Legislature  may  and  often  does 
authorize,  and  even  direct,  acts  to  be  done 
which  are  harmful  to  individuals,  and  which 
without  the  authority  would  be  nuisances; 
but  in  such  a  case.  If  the  statute  be  such  as 
the  Legislature  has  power  to  pass,  the  acts 
are  htwful,  and  are  not  nuisances,  unless 
the  power  has  been  exceeded.  In  such  grants 
of  power  a  right  to  compensation  for  con- 
sequential Injuries  caused  by  the  authorized 
erections  may  be  given  to  those  who  sutTer; 
bat  then  the  right  Is  the  creature  of  the 
statute.  It  has  no  existence  without  It." 
Transportation  Co.  v.  Chicago,  99  U.  S.  640, 
25  L.  Ed.  336.  In  the  case  of  Field  v. 
Township  of  West  Orange,  36  N.  J.  Eq.  119, 
the  court  says:  "Where  damage  is  done 
that  way  by  grading  the  streets  under  com- 
petent authority,  there  is  no  responsibility 
to  the  injured  party."  In  the  case  of  Field 
V.  West  Orange,  46  N.  J.  Eq.  183,  2  Atl.  236, 
the  court  says:  "The  Supreme  Court  has, 
however,  held  that  where  damage  results 
to  an  Individual  from  the  discharge  of  sur- 
face water  upon  his  land,  in  consequence  of 
a  proper  iwwer  delegated  to  a  municipality 
to  make  and  grade  highways,  no  legal  liabil- 
ity exists."  In  the  case  of  Inhabitants  of 
West  Orange  v.  Field,  37  N.  J.  Eq.  601,  45 
Am.  Rep.  670,  the  court  said:  "As  stated 
in  that  case  (Durkes  v.  Town  of  Union,  38 
N.  J.  Law,  21),  the  authorities  are  quite  uni- 
form in  holding  that  no  responsibility  at- 
taches for  damage  done  by  the  diversion 
of  surface  water  by  the  public  authorities, 
where  the  diversion  is  merely  incidental  to 
and  occasioned  by  the  making  or  altering  of 
street  grades." 

In  the  case  of  Alden  v.  City  of  Minneapolis, 
24  Minn.  262,  "there  was  a  natural  depression 
from  all  sides,"  and  "a  pond"  was  formed  by 
the  accumulation  of  surface  waters,  with  no 
ontlet,  and  the  court  says:  "It  had  the  right, 
as  was  its  duty,  to  fix  the  grades  of-  Its 
streets  and  improve  them  accordingly,  and 
wholly  with  reference  to  the  public  use  and 
accommodation,  and  no  right  of  action  could 
iHM!rue  against  it  by  reason  of  any  consequen- 
tial injuries  resulting  necessarily  firom  the 
proper  execution  of  this  power.  Lee  v.  City 
of  Minneapolis,  22  Minn.  13.  It  was  under 
no  obligation,  In  establishing  such  grades  and 
making  evtth  imiprovements,-  to  conform  them 


to  the  special  necessities  and  requirements 
of  plaintifTs  abutting  property,  for  the  pur- 
pose of  draining  it  or  preventing  the  accumu- 
lation upon  it  of  mere  surface  waters.  Its 
clear  duty  to  the  public  required,  as  was 
done  in  this  Instance,  the  elevation  of  the 
grades  of  Nicollet  and  Ttilrd  streets,  through 
this  low  place  of  ground  to  such  a  height  and 
level  above  its  natural  surface  as  would  make 
them  fit  and  suitable  for  public  use  and  trav- 
el, by  keeping  them  properly  drained  of  such 
surface  waters  as  usually  collected  in  that 
locality.  If  thereby  plaintifTs  lot  was  neces- 
sarily overflowed  during  heavy  rains,  to  his 
injury,  It  was  the  misfortune  of  his  situation 
in  occupying  premises  thus  naturally  low,  and 
his  loss.  If  any,  was  damnum  absque  Injuria. 
He  had  no  legal  claim  upon  the  city  for  the 
construction  of  any  sewer,  to  serve  either  as 
a  drain  to  his  premises  or  as  an  additional 
relief  to  the  streets  themselves;  and  hence 
the  omission  to  build  the  Hennepin  avenue 
sewer  furnished  him  no  just  ground  for  com- 
plaint. His  proper,  if  not  sole,  protection 
consisted  In  raising  his  own  lot  above  the 
grade  line  of  the  street,  or  In  the  erection  of 
such  walls  and  embankments  as  would  have 
effecttialiy  prevented  any  flow  upon  him  from 
the  street.  This  he  could  lawfully  have  done, 
as  he  possessed  the  common-law  right  of  use 
and  enjoyment,  in  respect,  to  his  lot,  as  fully 
and  to  the  same  extent  as  the  city  did  in 
respect  to  its  streets.  Each  had  the  right  to 
use  and  Improve,  for  any  legitimate  purpose, 
and  in  such  manner  as  would  protect  against 
the  Incursion  or  accumulation  of  mere  sur- 
face water.  Barry  v.  City  of  Lowell,  8  Allen 
(Mass.)  127,  85  Am.  Dec.  682;  Franklin  v. 
Fisk.  13  Allen  (Mass.)  211,  90  Am.  Dec.  194; 
Turner  v.  Dartmouth,  13  Allen  (Mass.)  281 ; 
Flagg  V.  Worcester,  13  Gray  (Mass.)  601; 
Wilson  V.  Mayor,  1  Denlo  (N.  Y.)  695,  43  Am. 
Dec.  718;  Mills  v.  Brooklyn,  32  N.  Y.  480; 
Imler  v.  Springfield,  55  Mo.  119,  17  Am.  Rep. 
645;  Hoyt  v.  City  of  Hudson,  27  Wis.  656, 
9  Am.  Rep.  473." 

In  the  case  of  Stewart  v.  City  of  Clinton, 
79  Mo.  613,  the  court  says:  "It  is  assumed 
by  the  plaintiff  that  it  was  the  duty  of  the 
city  to  keep  a  drain  or  gutter  open  while  the 
work  was  being  done,  so  to  prevent  the  flow 
of  the  surface  wato'  of  the  street  in  and  upon 
the  plaintiff's  premises,  and  that  this  was 
negligently  permitted  by  the  defendant"  It 
was  held  that  no  such  duty  developed  upon 
the  defendant,  citing  with  approval  Dillon  on 
Mimic.  Corp.  |  798:  "Even  where  the  work  of 
grading  the  streets  Is  entered  upon,  there  is 
not  ordinarily,  if  ever,  any  liability  to  the  ad- 
joining owner  growing  merely  from  the  non- 
action of  the  corporation  In  not  providing  for 
keeping  Surface  water  fnMn  property  sltxiate 
below  the  established  grade  of  the  street 
The  surface  flow  of  the  water  along  the  street 
Came  in  contact  with  the  month  of  the  pipe 
connecting  plaintiff's  cellar  with  the  street 
and  thereby  ran  into  the  oellar.    This  Is  no 
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more  than  to  say  that  when  defendant  alter- 
ed the  grade  of  its  streets  it  became  Its  duty 
to  provide  ditches  or  other  conduits  for  the 
surface  water  flowing  along  the  street,  so 
as  to  prevent  it  from  ronning  into  plaintlfTs 
cellar,  the  serrlent  property;  and  this,  too, 
when  the  water  found  its  way  into  his  cellar 
by  means  of  an  artiflcial  passway  whldi  be 
bad  constructed  from  his  private  property 
to  the  public  street.  This  injury  he  could 
easily  have  prevented  by  closing  up  his  pipea 
and  providing  other  means  of  escape  for  wa- 
ter  accumulating  in  his  cellar  otherwise  than 
from  the  graded  street.  When  he  thus  ap- 
propriated, uninvited,  the  public  thorougb- 
fare  for  an  easement  to  drain  bis  cellar  upon, 
be  did  so  subject  to  the  paramoimt  right  of 
the  municipality  to  change  the  grade  of  this 
highway  to  suit  the  public  convenience,  to 
which  it  was  primarily  dedicated." 

In  the  case  of  Freburg  v.  City  of  Daven- 
port, 63  Iowa,  119,  18  N.  W.  707,  60  Am.  Rep. 
737,  the  conrt,  citing  2  Dillon  on  Municipal 
Corporations  (3d  Ed.)  ii  1051, 1044,  1043, 1042, 
and  1041,  says :  "But  since  surface  water  is  a 
common  enemy,  which  the  lot  owner  may 
fight  by  raising  his  lot  to  grade  or  in  any  oth- 
er proper  manner,  and  since  the  municipality 
has  the  undoubted  right  to  bring  its  streets 
to  grade,  and  has  as  much  power  to  fight 
surface  water  in  its  streets  as  the  adjoining 
private  owner,  it  is  not  ordinarily,  tf  ever, 
liable  for  simply  falling  to  provide  culverts 
or  gutters  adequate  to  keep  surface  water  off 
from  adjoining  lots  below  grade,  particularly 
If  the  Injury  would  not  have  occurred  had 
the  lots  been  filled  up  so  as  to  have  been  on 
a  level  with  the  street"  In  the  case  of  Mor- 
ris T.  City  of  Council  Bluffs,  67  Iowa,  343, 
25  N.  W.  274,  66  Am.  Rep.  343,  the  principle 
is  laid  down  that  the  owner  of  a  lot  below 
grade  must  take  notice  of  any  exposure  creat- 
ed by  bringing  a  street  to  grade,  and  must 
exercise  reasonable  diligence  to  protect  him- 
self from  injury  by  an  overflow  of  water  by 
bringing  his  lot  to  grade. 

In  the  case  of  Bronson  v.  Borough  of  Wal- 
Ilngford,  64  Conn.  513,  9  Atl.  394,  the  conrt 
says :  "The  intent  charged  we  consider  as  an 
Intent  simply  to  change  the  grade,  and  not  a 
malicious  intent  to  injure  the  plaintiff.  Sniv 
face  water  must  b«  turned  from  the  roadbed 
Into  drains  and  gutters^  and  at  all  times  will 
flow  in  considerable  quantity.  It  would  be 
practically  impossible  for  towns,  cities,  and 
boroughs  in  most  cases  to  prevent  such  water 
from  flowing  onto  the  land  of  adjoining  pro- 
prietors." In  the  case  of  Alcher  ▼.  City  Ot 
Denver,  10  Colo.  App.  413,  52  Pac.  87,  there 
being  what  was  termed  a  gulch  or  drain  in- 
volved, and  the  facta  being  quits  similar  to 
this  case,  the  court  held :  "Where  one  erects 
Improvements  on  land,  whidi  is  below  the 
grade  which  the  city  authorities  established, 
the  failure  of  such  authorities  to  provide  for 
dlqxNrition  of  surface  waters  does  not,  as  a 
rule,  impose  any  liability  on  the  city."  In  the 
case  ot  Jordan  t.  Benwood,  42  W.  Ya.  812; 


26  S.  E.  266,  36  L  R.  A.  S19,  57  An.  St  Rept. 
858,  there  being  a  drain  involved,  and  tha 
facts  similar  to  this  case,  the  court  held: 
"A  city  Is  not  liable  for  damages  to  a  lot 
owner  because  change  of  grade  of  a  street 
prevents  surface  water  of  the  lot  from  flowing 
off.  It  is  not  diflierent  avoi  If  the  surface 
water  is,  by  reason  of  such  change  of  grade, 
increased  hi  quantity  on  the  lot  If  not  cast 
In  a  mass  or  body  on  the  premises.  Nor  la 
a  dty  liable  for  mere  surface  water  flowing 
from  a  street  upon  an  adjoining  lot"  See, 
also,  Dudley  t.  Buffalo,  73  Minn.  347,  76  N. 
W.  44 ;  Fiagg  ▼.  Worcester,  18  Gray  (Mass.) 
601;  Carll  ▼.  Northport  U  Aw.  Div.  120, 
42  N.  T.  Supp.  676 ;  Corcoran  ▼.  City  of  Boi- 
icU,  96  Cal.  1,  80  Pac.  798,  31  Am.  St  R^>. 
171 ;  Rydilickl  t.  Caty  of  St  liOuis,  88  Mo. 
497,  11  S.  W.  1001,  4  U  R.  A.  5»4,  14  Am.  St 
Rep.  651;  Imler  v.  Springfield,  56  Mo.  119. 
17  Am.  Rep.  645 ;  Stewart  v.  City  of  Clinton. 
70  Mo.  612;  St  Louis  v.  Gumo,  12  Mou  414: 
Miller  V.  Mayor  of  Morrlstown,  47  N.  J.  Eq. 
62;  20  AtL  61;  Dnrkes  t.  Tovm  of  Unicw,  38 
N.  J.  Law,  21 ;  Lynch  t.  New  Tork,  76  N.  T. 
60,  82  Am.  Rep.  271;  Rutherford  v.  Village  o( 
HoUey,  106  N.  T.  632,  11  N.  B.  818;  Wake- 
field T.  Newell,  12  R.  I.  75,  34  Am.  Rep.  698: 
Yeager  v.  Fairmont  43  W.  Va.  259,  27  &  B. 
234;  Jordan  v.  Benwood,  42  W.  Va.  312,  26  S. 
E.  266,  36  L.  R.  A.  519,  67  Am.  St  Rep.  859: 
Roll  V.  Augusta,  84  Oa.  326;  Bronson  ▼.  Wal- 
llngford,  64  Conn.  513,  9  AtL  383;  Clark  v. 
City  of  Wilmington,  6  Hor.  (Del)  244;  Turn- 
er T.  Dartmouth,  18  Allen  (Maaa.)  291 ;  Em- 
ery V.  Lowell,  104  Mass.  13;  Hubbard  ▼. 
Webster,  118  Mass.  599;  Keith  t.  Bnx^on, 
136  Massi  110;  Gannon  t.  Hargadon,  10  Al- 
len (Mass.)  106,  87  Am.  Dea  625;  Alden  t. 
Minneapolis,  24  Minn.  262. 

In  making  the  Improvements  complained 
of,  the  city  as  agent  of  the  sovereignty  was 
perfonnlng  a  public  duty  authorised  by  law. 
and  obviously,  so  kmg  as  it  was  done  with 
care  and  skill,  there  can  be  recovery  for  con- 
sequential damages  only  when  authorized  by 
statute.  In  this  case  there  la  neither  any 
allegation  In  the  pleadings  nor  contention  in 
the  proof  of  any  negligence  on  the  part  of 
the  city.  The  case  of  Chicago,  Rock  Island 
*  Pacific  Ry.  Co.  v.  Groves  (Okl.)  93  Pac.  755, 
la  not  applicable  to  the  facts  in  tbia  caae.  Ev- 
en if  It  were,  the  drain  or  draw  aa  shown  in 
this  record  wQuld  not  be  termed  a  "waterway" 
or  "water  course"  under  the  rule  therein 
announced.  There  is  nothing  to  show  that 
the  draw  existed  prior  to  the  extension 
of  the  city  limits  over  thla  area.  But  it 
does  appear  that  thia  draw,  drain,  or  ditch, 
as  you  may  term  it  changed  its  base,  or 
bad  been  changed  by  the  proprietors,  as 
tmprovementa  were  made  by  such  adjacent 
proprietors.  A  surface  water  channd  or  wa> 
terwoy  must  have  some  long  prior  eziatenca^ 
so  as  to  show  that  It  existed  from  permanent 
natural  causes  and  not  from  changes  made  li>> 
ddent  to  the  conditions  of  a  city,  befors  l| 
can  come  within  ttw  mis  ot  that  gsm^ 
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We  conclnde  tbtit  it  was  the  InteitlcHi  of  the 
I/egl8lature  In  section  443,  WUaon's  ReY.  & 
Ann.  St  1903,  to  provide  for  compensation  on- 
ly for  owners  of  abnttlng  property  having  per- 
manent Improrements  erected  thereon,  where 
change  was  made  in  a  permanent  grade  pre- 
Tloasly  established  by  lawful  anthorlty ;  and, 
compensation  not  being  provided  for  sndi 
proprietors  where  the  establUitunent  of  the 
original  or  first  grades  are  made  by  such 
anthorlty,  the  plaintiff  was  not  entitled  to 
recover  in  this  case. 

Judgment  of  the  court  below  la  affirmed. 
All  the  Justices  concurring. 

(20  Okl.  729) 

BTERKER  et  al.  v.  BOCHER  et  al. 
(Supreme  Court  of  Oklahoma.    April  13,  1908.) 

1.  Municipal    Cobporations  —  STsiairr    Im- 
PBOVEMENTS— Assessments. 

Where  the  city  council  shall  deem  It  nece«- 
sary  to  pave  any  street,  or  any  part  thereof, 
witoin  the  limits  of  a  city,  for  which  a  special 
tax  is  to  l>e  levied,  and  such  council,  by  resolu- 
tion duly  passed,  declares  such  improvement 
necessary,  and  causes  the  publication  of  same 
for  four  consecutive  weeks  in  a  proper  news- 
paper, the  owners  of  a  majority  of  the  lots  or 
parts  of  lots  liable  to  taxation  therefor  falling 
within  20  days  thereafter  to  file  with  the  cleri 
of  said  city  protest  against  such  improvements, 
and  proceeds  to  canse  such  Improvements  to  be 
done,  without  the  adoption  of  an  ordinance  to 
that  end,  but  by  adopting  plans  and  specifica- 
tions, including  an  estimate  of  the  coat  of  audi 
improvement,  and  authorising  the  clerk  to  adver- 
tise for  bids  therefor,  the  contract  being  accord- 
ingly let  under  competitive  bidding,  and  after- 
waids  hj  ordinance  appraisers  being  appointed, 
and  their  report,  after  some  amendments  by 
the  council,  being  adopted  by  ordinance,  the 
abutting  property  owners,  under  such  circum- 
stances, can  be  estopped  from  questioning  the 
validity  of  such  assessment 

2.  Samk— Objections— Waivkb. 

Abutting  property  owners,  with  knowledge 
that  such  paving  is  being  done  with  the  inten- 
tion of  levying  a  special  tax  upon  them  for  pay- 
ment of  the  same,  and  permitting  such  improve- 
ment to  be  done  without  objection  to  the  coun- 
cil, and  knowingly  receiving  the  benefits,  when 
afterwards  they  seek  relief  in  equity  to  escape 
payment  therefor,  will  be  deemed  to  liave  ratified 
the  same,  and  estopped  from  setting  up  any  ir- 
regular!^, except  when  It  goes  to  tine  extent  of 
jurisdiction. 
8.  Sakb— Rktikw  ot  AssESsicniT. 

When  the  estimate  of  benefits  hi  referred 
to  a  board  of  appraisers,  and  afterward  approv- 
ed by  the  conncil,  the  remedy  of  one  who  con- 
siders himself  unfairly  assesKd  is  to  apply  for 
redress  to  sach  tribunal,  and,  falling  so  to  do, 
be  will  not  be  permitted  in  an  action  in  equity 
to  overcome  such  finding,  especially  on  review 
in  the  Supreme  Court  when  the  referee  found 
that  there  was  no  proof  to  show  that  apprai^e- 
ment  or  assessment  In  any  way  inequitable  or 
unjust 
OSyllabos  by  the  Ooort) 

Error  from  District  Court,  PottawatcHnle 
County;   B.  V.  Borwell,  Judge. 

Action  by  J.  V.  Kerker  and  others  against 
O.  J.  Bocher  and  others.  Judgment  for  de- 
fendants, and  plalntMFs  bring  error.  Af- 
firmed. 

On  the  6th  day  of  September,  1904,  this 
action  was  begun  Is  the  district  court  of  Pot- 


tawatomie oooilty,  Oklaboma  Territory,  seek* 
ing  a  temporary  restraining  order  against 
the  def«idants,  as  mayor  and  city  council 
of  the  city  of  Shawnee,  to  enjoin  them  to  is- 
■ne  certificates  or  tax  warrants  against  the 
several  property  of  the  plaintiflFs  In  error,  or 
any  or  either  of  them,  abutting  on  Park 
street,  until  the  further  order  of  said  court; 
and,  further,  to  restrain  the  defendants  0.  J. 
Bocher  and  0.  J.  Becker,  respectively  as  may- 
or and  city  clerk  of  said  city,  trom  attacbing 
their  official  signatures  and  affixing  the  cor- 
porate seal  of  said  city  to  such  certificates  or 
tax  warrants  in  favor  of  W.  M.  Davis  or 
his  assigns  against  any  property  of  said  plain- 
tiffs in  error,  and  from  delivering  said  cer- 
tificates to  said  Davis,  his  assigns,  and  oth- 
ers, until  a  further  order  of  said  court  Said 
petition  was  supported  by  accompanying  affi- 
davits, and  upon  presentation  to  the  county 
Judge  of  Pottawatomie  county  the  temporary 
Injunction  prayed  for  was  granted,  to  become 
effective  on  the  plaintiffs  filing  with  the  clerk 
of  the  district  court  a  bond  under  the  condi- 
tions as  required  by  law  In  the  sum  of  $1,- 
000,  to  be  approved  by  the  clerk,  which  bond 
yroB  duly  executed,  filed,  and  approved.  Aft- 
erwards,  on  the  14tb  day  of  July,  1905,  plain- 
tiffs filed  their  amended  petition,  praying  as 
follows: 

"That  a  temporary  restraining  order  be  is- 
sued to  the  defendants,  as  mayor  and  city 
council  of  the  city  of  Shavmee,  enjoining 
them  from  Issuing  certificates  or  tax  warrants 
against  the  several  property  of  these  plain* 
tiffs,  or  any  or  either  of  them,  abutting  on 
said  Park  street,  until  the  further  order  of 
this  court,  and  that  the  defendauta  C.  J. 
Bocher  and  C.  J.  Becker,  as  mayor  and  city 
clerk  of  the  city  of  Shawnee,  be  enjoined  and 
restrained  therein  from  attaching  their  offi- 
cial signatures  and  attaching  the  corporate 
seal  of  the  city  of  Shawnee  to  certificates  or 
tax  warrants.  In  favor  of  said  W.  M.  Davis 
or  his  assigns,  against  the  property  of  these 
plaintiffs,  and  from  delivering  sold  certifi- 
cates or  tax  warrante  to  said  W.  M.  Davis, 
or  his  assigns,  or  at  all,  till  the  further  order 
of  this  court  That  the  defendants,  as  mayor 
and  city  council  of  the  city  of  Shawnee,  be 
enjoined  and  restrained  from  levying  a  spe- 
cial tax  or  assessment  against  the  property 
of  these  plaintiffs,  or  any  of  them,  to  pay  said 
certificates  or  tax  warrants  issued  or  sought 
to  be  Issued,  and  that  the  defendant  C.  J. 
Becker,  as  city  clerk  of  the  city  of  Shawnee, 
be  enjoined  and  restrained  from  certifying 
any  tax  levy  of  a  special  tax  or  assessment 
made  and  levied  to  pay  said  certificates  or 
tax  warrants  issued  against  the  property  of 
these  plaintiffs,  or  any  of  them,  abutting  oa 
Park  stroet,  until  the  further  order  of  this 
court  That  the  defendants,  as  mayor  and 
city  council  of  the  city  of  Shawnee,  be  en- 
Joined  and  restrained  from  levying  a  special 
tax  or  assessment  against  the  property  ot 
these  plaintiffs,  or  any  of  them,  to  pay  said 
certificates  or  tax  warraata  tasned  or  aought 
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to  be  Issued,  and  that  tbe  defendant  C.  J. 
Becker,  as  city  clerk  of  the  city  of  Shawnee, 
be  enjoined  and  restrained  from  certifying 
any  tax  levy  of  a  special  tax  or  assessment 
made  and  levied  to  pay  said  certificates  or 
tax  warrants  issued  against  tlie  property  of 
these  plaintiffs,  or  any  of  them,  abutting  on 
Park  street,  until  tbe  further  order  of  this 
court.  That  the  defendants,  as  mayor  and 
city  council  of  the  city  of  Shawnee,  and  C. 
J.  Becker  as  city  clerk  of  said  city,  be  per- 
petually enjoined  from  signing,  sealing.  Is- 
suing, or  delivering  said  certificates  or  tax 
warrants  against  the  said  property  of  these 
piaintifts,  or  either  of  them,  to  said  W.  M. 
Davis,  or  his  assigns,  or  at  all.  That  the  de- 
fendants, as  mayor  and  city  council  of  the 
city  of  Shawnee,  be  perpetually  enjoined  from 
levying  a  special  tax  or  assessment  against 
the  said  property  of  these  plaintiffs,  or  any 
of  them,  to  pay  off  and  discharge  the  said 
certificates,  or  any  part  or  installment  there- 
of, and  that  the  defendant  C.  J.  Becker,  as 
city  clerk  of  said  city,  be  perpetually  en- 
Joined  from  certifying  any  such  levy  to  the 
county  clerk  of  Pottawatomie  county." 

On  the  27th  day  of  July,  1905,  defendants 
served  upon  the  plaintiffs  their  answer  to 
the  amended  petition  and  notices  of  motion 
to  dissolve  said  temporary  Injimctlon ;  said 
answer  having  been  duly  filed  by  leave  of 
court.  Afterwards  plaintiffs  were  permitted, 
by  way  of  amendment,  to  add  an  additional 
paragraph  to  the  first  amended  answer,  said 
paragraph  being  in  words  and  figures  as  fol- 
lows: "Plaintiffs  and  each  of  them  are  ready 
and  willing  to  pay  ail  special  assessments 
that  are  now  or  may  hereafter  become  a  legal 
charge  against  their  property,  or  the  proi)erty 
of  any  of  them,  to  the  full  extent  of  the  bene- 
fits resulting  to  their  property,  or  the  prop- 
erty of  any  of  them,  from  such  improvement, 
when  the  same  shall  have  been  ascertained  by 
the  court,  or  under  its  direction,  and  now 
here  in  court  offer  to  pay  the  same."  On 
the  I5th  day  of  September,  1905.  by  agree- 
ment, said  cause  was  referred  to  J.  H.  Ever- 
est, Esq.,  to  try  and  determine  tbe  issues  of 
law  and  fact  and  report  thereon  to  the  court. 
Afterwards,  on  the  29th  day  of  March,  1906, 
the  said  referee  made  his  findings  of  fact  and 
conclusions  of  law  in  words  and  figures  as 
follows : 

"That  on  September  7,  1903,  defendants 
passed  a  resolution  declaring  it  necessary  to 
grade  Park  street,  from  north  side  of  Main 
street  to  the  north  line  of  Dill  street,  as  fol- 
lows: 

•"Resolution  to  Grade  Certain  Streets  and 
Avenues. 

"Be  It  resolved  by  the  mayor  and  coim- 
cilmen  of  the  city  of  Shawnee:  First,  that 
It  is  necessary  to  grade  and  improve  cer- 
•taln  following  described  streets  and  ave- 
nues of  the  city  of  Shawnee,  to  wit:  Mar- 
ket street,  from  the  north  side  of  Main 
street  to  the  South  side  of  Dill  street ;   Park 


street,  from  the  north  8lde  of  Main  street 
to  the  north  line  of  Dill's  addition  to  the 
dty  of  Shawnee;  Louisa  street,  from  tbe 
north  line  of  Main  street  to  the  north  aide 
of  Dill's  addition  to  the  city;  Ninth  street, 
from  Broadway  to  Kickapoo  street;  High- 
land avenue,  from  Broadway  to  Kickapoo 
street;  Tenth  street,  from  Broadway  street 
to  Ki(^apoo  street ;  Bidgewood  avenue,  from 
Broadway  to  Kickapoo  street;  Dewey  ave- 
nue, from  Market  street  to  Kickapoo  street; 
Wallace  avenue,  from  Market  street  to  Kid(- 
apoo  street;  South  Broad  street,  from  south 
line  of  Choctaw,  Oklahoma  &  Gulf  Company's 
right  of  way  to  Bluff  street;  Dill  street, 
from  Kickapoo  to  Broadway.  That  If  the 
owners  of  a  majority  of  the  lots  or  parcels 
of  land  liable  to  taxation  for  the  above  im- 
provements shall  not,  within  twenty  (20)  days 
after  the  completion  of  the  publication  of 
this  resolution,  file  with  the  city  derk  of 
said  city  their  protest — ^If  made  against  eadi 
street  and  avenue  to  be  Improved,  must  be 
separate — which  shall  be  considered  only 
against  the  street  or  avenue  protested 
against,  then  the  council  of  such  city  shall 
cause  such  Improvements  to  be  made,  and 
contract  therefor  at  the  expense  of  the  abut- 
ting lots,  pieces,  or  parcels  of  ground,  as 
provided  in  section  3,  art.  2,  c.  8,  of  1901 
Session  Laws  of  Oklahoma  Territory,  and 
will  issue  certificates  against  such  lots,  piec- 
es, or  parcels  of  ground  for  the  amount  as 
provided  by  law. 

"  'Adopted  and  approved  this  2nd  day  of 
September,  1903. 

"  'C.  3.  Bocher,  Mayor. 

"  'C.  J.  Becker,  City  Clerk.' 

"That  said  resolution  was  published  in  the 
official  paper  four  consecutive  weeks.  That 
tbe  mayor  and  council  of  the  city  of  Shawnee 
have  never  passed,  approved,  and  ordained 
an  order,  resolution,  or  ordinance  providing 
for,  and  authorizing  and  directing,  the  grad- 
ing and  improvement  of  Park  street,  or  any 
part  thereof,  other  than  as  stated  as  finding  1. 
That  on  January  6,  1904,  the  mayor  and 
council  adopted  plans  and  specifications  grad- 
ing Park  street,  which  plans  and  specifica- 
tions included  an  estimate  of  the  cost  of 
such  improvement.  That  on  April  19,  1901, 
the  clerk  was  authorized  to  advertise  for  bids 
grading  Park  street.  That  on  May  5,  1904, 
notice  for  bids  for  grading  was  given  and 
published  ten  (10)  days.  On  May  IT,  1904, 
the  following  bid  of  W.  M.  Davis  was  accept- 
ed by  the  mayor  and  council: 

"  "To  the  Honorable  Mayor  and  CkmncU  of 
the  City  of  Shawnee — Gentlemen:  I  here- 
with submit  to  you  my  bid  as  follows  on  the 
hereafter  named  streets:  I  agree  to  grade 
the  said  streets  according  to  the  plans  and 
specifications  of  the  engineer  for  the  sum  of 
35  cents  per  cubic  yard,  to  be  paid  for  In  tax 
warrants  issued  by  tbe  city  council,  against 
the  abutting  lots  as  provided  by  law,  city  In 
no  case  to  be  liable  for  the  payment  of  same. 
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and  further  agree  tbat  In  any  case  any  of  the 
owners  of  the  abutting  property*  or  any  piece 
or  parcel  liable  to  taxation  for  any  of  such 
work,  may  redeem  the  tax  warrants  at  a  cash 
discount  of  40  per  cent,  on  the  same,  at  the 
completion  of  grading.  This  bid  contemplates 
that  there  sliall  be  a  free  haul  and  free  fill, 
as  specified  by  the  city  engineer.  This  bid 
applies  to  the  following  named  streets,  to 
wit:  Park  street,  from  Main  to  Kirk  street, 
at  37  cents;  Rldgewood  street,  from  Klcka- 
I)oo  street  to  Broadway  street ;  Hobson  street, 
from  Dexter  street  to  Bums  street;  Beard 
street,  from  Dewey  to  Burns  street;  Dewey 
street,  from  Kickapoo  street  to  Union  ave- 
nue. I  herewith  hand  you  certified  check  for 
?200  to  comply  with  bid. 

•*  'Respectfully,  W.  M.  Davis.' 

"Council  Proceedings. 

•"May  17,  1904. 
"  'Couucil  met  In  regular  session.  Mayor 
Bocher  presided.  Bids  on  street  grading 
were  oi)ened  and  read.  Bidders  are  as  fol- 
lows: W.  M.  Dnvis,  Park  street,  from  Main 
street  to  Kirk  street,  at  37  cents  per  cubic 
yard,  with  a  40  per  cent,  discount  for  cash. 
On  motion  by  Kelley,  seconded  by  Ueid,  that 
we  award  tlie  contract  to  Mr.  Davis,  and  that 
the  city  attorney  be  Instructed  to  draw  up  a 
contract  and  bond,  and  the  mayor  and  clerk 
be  authorized  to  execute  the  same  according 
to  the  plans  and  specifications.  Carried.  Mo- 
tion by  Pemberton,  seconded  by  Harrison, 
tbat  we  reconsider  the  motion  awarding  the 
contract  of  street  grading  to  Mr.  Davis.  Up- 
on roll  call  the  vote  stands  as  follows:  Har- 
rison, Beid,  Cade,  Blakely,  Farrall,  Baumle, 
Keller,  Timmons,  and  Pemberton,  aye;  Crls- 
man,  Jacot>s,  and  Reiley,  nay.  Motion  by 
Pemberton,  seconded  by  Cade,  that  we  accept 
Mr.  Cllne's  bid  on  street  grading  at  40  per 
cent,  discount  for  cash,  and  that  the  contract 
be  awarded  him.  Substitute  by  Reiley,  sec- 
onded by  Jacobs,  that  we  accept  Mr.  Davis' 
bid.  Upon  roll  call  the  vote  stands  as  fol- 
lows: Held,  Cade,  Farrall,  Crisman,  Baumie, 
Keller,  Timmons,  Jacobs,  and  Reiley,  aye; 
Blakely  and  Pemberton,  nay;  Harrison  pass- 
ed. Motion  by  Reiley,  seconded  by  Keller, 
that  we  award  contract  of  street  grading  to 
Mr.  Davis,  and  that  the  mayor  and  clerk  be 
authorized  to  execute  the  contract  and  be  re- 
quired to  give  a  $2,000  bond.    Carried. 

"  'C.  J.  Bocher,  Mayor. 
•"Attest:    C.  J.  Becker,  City  Clerk.' 

"Minute  Record  No.  2,  pages  478,  479. 

"That  on  June  9,  1904,  the  mayor  and 
clerk  executed  the  following  contract  with 
W.  M.  Davis: 

"  'Contract  for  Street  Grading. 

"•Know  all  men  by  these  presents,  that 
this  agreement,  made  and  entered  Into  this 
JHh  day  of  June,  19(H,  by  and  between  the 
city  of  Shawnee,  Pottawatomie  county,  Okla- 
homa Territory,  party  of  the  first  part,  and 


W.  M.  Davis,  party  of  tbe  second  part,  wlt- 
nesseth,  that  whereas,  tl>e  city  of  Shawnee 
did,  by  Its  mayor  and  oouncllmen,  pass  and 
adopt  a  resolution  deeming  and  declaring  it 
to  be  necessary  to  grade  and  thereby  Improve 
Park  street  from  Main  street  to  Kirk  street, 
*  •  •  all  of  the  same  being  within  the 
limits  of  said  city  of  Shawnee,  and  did  duly 
advertise  for  bids  for  said  grading  on  each  of 
said  streets  separately,  all  of  which  was  done 
under  article  2  of  chapter  8  of  the  Session 
Laws  of  1001  of  the  territory  of  Oklahoma, 
and  has  accepted  the  bid  of  W.  M^  Davis,  par- 
ty of  the  second  part,  for  said  grading  on 
each  street  separately  at  the  sum  of  thirty- 
five  cents  per  cubic  yard,  for  all  dirt  and 
earth  taken  and  removed  from  the  cuts  In 
said  grading,  with  free  haul  for  the  same  to 
the  places  where  needed  or  disposed  of  In 
said  grading,  and  with  free  fill  for  said  grad- 
ing, and  provided  that  the  owner  of  any  lot 
or  parcel  of  ground  abutting  on  any  of  said 
grading  shall  be  entitled  to  a  discount  from 
the  contract  price  of  forty  per  cent,  thereof 
for  the  payment  of  cash  therefor  at  any  time 
before  the  certificates  for  said  grading  are  Is- 
sued and  delivered  to  the  contractor:  Now, 
therefore,  said  party  of  the  second  part  here- 
by agrees  that  be  will  perform  said  work  and 
do  said  grading  according  to  the  profiles, 
plans,  and  si)eciflcatlons  made  by  the  city  en- 
gineer and  adopted  by  said  city  council  and 
on  file  in  the  office  of  the  city  clerk  of  said 
city,  and  do  the  same  at  the  prices  named 
above  in  this  contract,  and  that  he  will  com- 
plete all  of  said  grading  on  or  t>efore  the  9tb 
day  of  December,  lOOl,  and  that  he  will  allow 
any  lot  owners  a  discount  of  forty  per  cent 
from  the  contract  price  for  tbe  payment  In 
cash  at  any  time  before  the  certificates  for 
said  grading  are  issued  to  said  party  of  the 
second  part.  The  said  party  of  tbe  first  part 
agrees  that  it  will  proceed  according  to  said 
statute  to  canse  the  benefits  of  said  grading 
to  be  appraised  as  provided  by  law,  and  to 
review  such  appraisement  and  to  assess  the 
benefits  of  such  grading  by  an  ordinance 
against  the  lots  and  parcels  of  ground,  as  pro- 
vided by  law,  and  will  issue  certificates  of 
such  assessment  as  provided  by  statute,  and 
deliver  the  same  to  the  said  party  of  the  sec- 
ond part  In  a  sum  total  amounting  to  tbe 
contract  price,  less  cash  payments,  for  said 
grading  and  improvements  as  before  set  forth. 
In  full  payment  for  said  grading;  tbe  city  of 
Shawnee  assuming  no  liability  therefor.  The 
said  party  of  tbe  second  part  shall  execute  a 
bond  forthwith  to  the  city  of  Shawnee  in  the 
sum  of  two  thousand  dollars,  with  good  and 
suffidoit  sureties,  conditioned  for  tbe  faltta- 
fnl  performance  and  fulfillment  of  this  con- 
tract according  to  its  terms  and  tenor,  and 
to  hold  said  city  harmless  against  all  claims 
for  damages  by  reason  of  negligence  of  the 
party  of  the  second  imrt  in  doing  said  work 
and  grading,  and  agaii^t  all  claims  of  any 
subcontractors  or  laborers  performing  any 
part  of  such  work  or  grading. 
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"'In  testimony  whereof,  the  said  parties 
have  hereunto  subscribed  their  names  the 
day  and  year  first  above  written. 
"  'City  of  Shawnee, 

•"By  C.  I.  Bocber,  Mayor, 
"  'Party  of  the  First  Part 
"  'Attest:  C.  J.  Becker,  City  Clerk.' 

"Executed  in  duplicate. 

"That  no  separate  estimate  of  the  cost  of 
grading  Park  street  was  prepared,  filed,  and 
presented  to  the  council  prior  to  advertising 
for  bids  and  letting  the  contract  for  the  grad- 
ing of  said  street,  but  said  estimate  was  In- 
cluded In  the  plans  and  specifications  shown 
at  finding  No.  4.  That  on  June  21,  1904,  the 
mayor  and  council  took  the  following  action 
adopting  Ordinance  384,  appointing  apprais- 
ers to  appraise  the  benefits  to  the  property 
abutting  on  Park  street,  to  wit: 

"Council  Proceedings. 

"  'June  21,  1904. 

"'Council  met  in  regular  session.  Mayor 
Bocher  presiding.  Councilmen  present  at  roll 
call  were  Harrison,  Held,  Blakely,  Farrall. 
Criaman,  Baumle,  Keller,  Jacobs,  Timmons, 
and  Pemberton.  Cade  and  Relley  absent.  Mi- 
nutes of  the  previous  meeting  read  and  ap- 
proved as  corrected.  Ordinance  384,  an  ordi- 
nance appointing  appraisers  on  Park  street, 
wab  read.  Motion  by  Crlsman,  seconded  by 
Keller,  that  the  words  'ten  insertions  be 
stricken  out,  and  Insert  'two  issues'  in  the 
weekly.  Carried.  Committee  appointed  Joe 
Farris,  J.  S.  Melntyre,  and  J.  Atterbury. 
Ordinance  as  amended  was  read  and  consid- 
ered by  sections,  and  as  a  whole  council  mov- 
ed Its  adoption,  all  councilmen  voting  aye.' 

"Tliat  Ordinance  384  Is  as  follows: 

'"Ordinance  No.  384. 

'"An  ordinance  appointing  three  disinterest- 
ed appraisers  to  appraise  the  benefits  to 
all  abutting  property  resulting  from  the 
grading  and  otherwise  Improving  Park 
street  from  Main  street  to  Kirk  street, 
Bidgewood  street  from  KIckapoo  street 
to  Broadway  street,  Hobson  street  from 
Dexter  street  to  Bums  street,  Dewey 
street  from  KIckapoo  street  to  Union 
avenue,  Bell  street  from  Ninth  street  to 
Woodland  Park,  and  specifying  the  time 
and  place  for  said  appraisers  to  meet  and 
t>egln  said  assessment 
"  'Be  it  ordained  by  the  mayor  and  oonncil- 
men  of  the  dty  of  Sliawnee,  Oklahoma  Ter- 
ritory : 

"'Section  1.  That  for  the  purpose  of  ap- 
praising tlie  benefits  to  all  of  the  abutting 
property  resulting  from  the  grading  and  oth- 
erwise Improving  Park  street  from  Main 
street  to  Kirk  street,  Ridgewood  street  from 
KIckapoo  street  to  Broadway  street,  Hobson 
street  from  Dexter  street  to  Bums  street, 
Dewey  street  from  KIckapoo  street  to  Union 
avenue,  Wallace  street  from  KIckapoo  street 
to  Union  avenue,  Bell  street  from  Ninth 
street  to  Woodland  Park,  there  l>e  and  there 


Is  herelty  appointed  the  foUowiag  named 
disinterested  appraiaera,  who  are  freeliold- 
era  of  the  city  of  Shawnee,  on  tlie  14th 
day  of  July,  1904,  at  the  hour  of  nine  o'clock 
a.  m.,  and  after  taking  the  oath  to  fairly 
and  Impartially  perform  their  duties  and  ap- 
praise the  benefits  to  all  the  abutting  prop- 
erty resulting  from  said  grading  and  im- 
proving said  streets,  they  shall  proceed  from 
thence  to  view  and  appraise  the  benefits  to 
each  lot  and  parcel  of  ground  as  provided 
In  section  2  of  chapter  8  of  the  Session  Laws 
of  1901  of  the  territory  of  Oklatioma.  The 
engineer  of  said  city  atiall  accompany  them, 
and  furnish  them  with  all  contracts,  esti- 
mates, and  apportionments  of  costs  neces- 
sary to  enable  them  to  intelligently  discharge 
their  duties,  and  the  said  appraisers  sliall 
embody  their  appraisemmt  in  a  written  re- 
port, with  tlie  lots  and  sniidivislons  in  each 
one-fourth  block  separately  stated  In  such  re- 
port, and  file  the  same  with  the  city  clerk  of 
said  city. 

"  'Sec.  2.  The  said  appraisers  may  adjourn 
from  day  to  day  until  their  latwrs  are  com- 
pleted, and  shall  give  any  property  owner  a 
hearing  with  respect  to  his  assessment,  he 
so  desiring  to  be  beard. 

'"Sec.  3.  Said  appraisement  and  assess- 
ment shall  be  for  the  cost  of  making  the  Im- 
provement and  doing  the  grading  on  said 
streets  according  to  the  contract,  which  shall 
Include  all  other  expenses  incurred  by  the 
city  of  Shawnee  In  addition  to  the  contract 
price  of  the  work. 

"'Sec.  4.  This  ordinance  shall  be  publish- 
ed for  at  least  two  weeks  in  the  Shawnee 
Weekly  Quill,  a  newspaper  published  in  said 
city,  and  the  city  marshal  of  said  city  stiall 
also  post  at  the  comer  of  eadi  one-fourth 
block  affected,  in  some  conspicuous  place,  a 
printed  copy  of  this  ordinance  at  least  twenty 
days  In  advance  of  the  aforesaid  meeting  of 
said  appraisers,  and  shall  file  an  affidavit 
with  the  clerk  of  said  city  of  having  posted 
such  copies  of  this  ordinance,  giving  the  date 
of  such  meeting. 

"  'Sec.  5.  That  this  ordinance  shall  take  ef- 
fect and  be  in  force  from  and  after  Its  pas- 
sage, approval,  and  publication  as  required 
by  law. 

"'Passed  by  the  council  the  21st  day  of 
June,  A.  D.  1904,  and  approved  by  the  mayor 
the  22d  day  of  June,  A  D.  1904. 

"'C.  J.  Bocher,  Mayor. 
'"Attest:    C.  J.  Becker,  Oty  Clerk.' 

"That  Ordinance  884  was  published  and 
posted  as  required  by  law.  That  on  July 
18,  1904,  the  board  of  appraisers  made  and 
filed  their  report  of  their  proceedings  as  such 
appalsers  as  follows: 

"  'Shavmee,  Oklahoma,  July  26,  1904. 
"To  the  Honorable  Mayor  and  City  Ooon- 
cil  of  ttie  City  of  Shawnee,  Pottawatomie 
County,  Oklahoma  Territory: 
"  'We,  the  undersigned,  board  of  apprahiers, 
who  were  on  the  21st  day  of  June,  1904,  du- 
ly appointed  by  said  mayor  and  city  coun<di 
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to  aasem  the  beneflta  to  each  lot,  piece,  and 
parcel  of  ground  In  each  quarter  block  abut- 
ting on  that  part  of  Park  street  and  Bell 
street  which  have  been  recently  graded  by 
the  contractor  therefor  under  and  by  virtue 
of  the  contract  with  said  city,  do  hereby  sub- 
mit this  our  written  report  embodying  our 
appraisement  of  the  benefits  to  said  parts 
or  parcels  of  ground  In  each  quarter  block 
abutting  on  said  part  of  Bald  streets.  Our 
said  appraisement,  showing  the  amounts 
separately  assessed  by  us  upon  said  lots  and 
parcels  of  ground,  is  attached  hereto  and 
made  a  part  of  this  report,  and  Immediately 
follows  our  signature  hereto,  and  Is  marked 
"Exhibit  A."  We  were  accompanied  by  said 
city  engineer  In  the  said  view  and  appraise- 
ments, and  were  by  said  engineer  furnished 
with  all  contracts,  estimates,  and  apportion- 
ments of  costs  necessary  to  enable  us  to  in- 
telligently discharge  our  duties  as  appraisers. 
We  met  at  the  said  city  council  chamber  of 
said  city  on  the  18th  day  of  July,  1904,  at 
9  o'clock  a.  m.  of  said  day,  and  severally 
took  the  oath  required  by  section  6,  chapter 
8,  of  the  Laws  of  Oklahoma  Territory  of 
1901,  and  orgranized  our  said  board  by  the 
election  of  Miid  J.  S.  Mclntyre,  chairman,  and 
J.  W.  Atterbury,  secretary,  of  said  board,  and 
thereupon  on  said  day  entered  upon  the  per- 
formance of  our  duties.  We  therefore  contin- 
ued our  labors  as  such  board  from  day  to 
day  and  until  the  2Cth  day  of  July,  1904,  at 
which  last-nnnied  day  we  completed  our  work 
as  such  board  of  appraisers  and  filed  this 
our  report  with  the  city  clerk  of  said  city. 
'■  'J.  S.  Mclntyre,  Chairman, 
"'J.  W.  Atterbury,  Secretary, 
"  'Joe  Farrls,  Appraisers.' 

"  'Notice  is  hereby  given  that  the  city  coun- 
cil of  the  city  of  Shawnee  will  meet  on  the 
30th  day  of  August,  1004,  at  8  o'clock  p. 
m..  In  the  council  chamber  of  sad  city 
council  iu  said  city,  for  the  purpose  of  re- 
viewing the  i-eport  of  the  board  of  appraisers 
making  assessments  on  the  various  lots,  piec- 
es, and  parcels  of  ground  charged  with  tlie 
cost  of  grading  Park  street  from  Main  street 
to  Kirk  street  and  Bell  street  from  Ninth 
street  to  Woodland  Park  in  said  city.  The 
report  of  said  -appraisers  is  hereto  attach- 
ed and  published  herewith.  At  said  meeting 
the  mayor  and  council  will  hear  and  adjust 
any  complaints  and  review  the  assessments 
made  by  said  board  of  appraisers,  as  pro- 
vided by  law,  and  will  review  and  correct, 
raise  and  lower,  or  readjust  or  reapiwrtlon, 
said  assessment  as  provided  by  law,  and  said 
council  will  adjourn  from  day  to  day  and 
from  time  to  time  until  its  labors  are  com- 
pleted. At  said  meeting  all  parties  In  in- 
terest may  appear  and  be  heard. 

"  'C.  J.  Becker,  City  Clerk.' 

"That  said  report  was  published  in  the  of- 
ficial pai>er  Augu.st  12,  1004,  together  with 
a  notice  that  the  council  would  meet  August 
30,  1004.  to  review  such  report.  That  on 
SeBtember  1,  1904,  the  mayor  and  council 


took  the  following  action  tn  reviewing  the 
action  of  the  appraisers  on  Park  street : 

"Council  Proceedings. 

"  'September  1,  1904. 
"  'Council  met  In  adjourned  session.  Mayor 
Bocher  presiding.  CouncUmen  present  at  roll 
call  were  Held,  Cade,  Blakely,  Farrall,  Crls- 
man,  Keller,  Timmous,  and  Jacobs.  Harri- 
son, Baumle,  Pemberton,  and  Relley,  absent. 
That  Ordinance  No.  396,  so  far  as  same  re- 
lates to  Park  street,  is  as  follows:  Ordinance 
No.  396,  an  ordinance  revising,  readjusting, 
and  reapportioning  the  appraisement  on  the 
lots,  pieces,  and  parc«ls  of  ground  abutting 
on  Park  street  and  Bell  street,  was  read  and 
considered  by  sections.  Uiwn  hearing  all 
complaints,  the  councllmen  moved  Its  adop- 
tion, all  councllmen  voting  aye. 

" '  "Ordinance  No.  396. 

"  *  "An  ordinance  revising,  readjusting,  and 
reappointing  the  appraisement  and  as- 
sessment against  lots  in  each  quarter 
block  abutting  on  Park  street  from  Main 
street  to  Kirk  street  for  the  grading  of 
said  part  of  said  street  and  other  ex- 
penses Incurred  thereby,  and  levying 
taxes  for  the  same  on  the  lots  benefited 
thereby  in  each  quarter  block  abutting 
thereon. 

" '  "Be  it  ordained  by  the  mayor  and  coun- 
cllmen of  the  city  of  Shawnee  : 

'""Section  1.  That  whereas,  the  board  of 
appraisers  heretofore  appointed  by  an  or- 
dinance of  said  city  to  make  the  appraise- 
ment and  assessment  against  the  lots  and 
parcels  of  ground  in  each  quarter  block  abut- 
ting on  that  part  of  Park  street  from  Main 
street  to  Kirk  street,  •  •  *  In  the  city 
of  Shawnee,  have  made  their  appraisement 
and  filed  their  report  for  the  grading  and 
part  of  said  street  and  other  expenses  con- 
nected therewith,  which  said  reports,  ap- 
praisements and  assessments  have  been  pub- 
lished as  required  by  law,  and  the  30th  day 
of  August,  1904,  having  been  fixed  and  des- 
ignated by  notice  duly  published  as  required 
by  law  for  the  mayor  and  councllmen  of  said 
city  to  hear  and  adjust  any  complaint  as  to 
such  assessment  and  appraisement,  and  to 
revise  and  readjust  the  same,  and  such  hear- 
ing having  been  adjusted  to  this  1st  day  of 
September,  1904. 

"'"Now,  therefore,  be  It  further  ordained 
by  the  mayor  and  councllmen  of  the  city  of 
Shawnee : 

" '  "Sec.  2.  That  the  aforesaid  appraise- 
ment and  assessment,  on  complaint  made  by 
certain  owners  of  lots  affected  thereby,  be 
and  the  same  is  hereby  revised,  readjusted, 
and  reap])ortloned  so  as  to  make  the  assess- 
ment of  benefits  to  each  of  said  lots  and 
parcels  of  ground  of  the  expenses  of  said 
grading  of  said  part  of  said  streets  as  follows, 
as  respectively  set  opposite  to  said  lots,  the 
amount  to  be  levied  and  assessed  against 
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name  for  that  purpose,  to  wit,  In  the  dty  of 
'Shawnee  as  shown  by  the  original  town  plat. 

Park  Street  from  Main  to  Kirk  Street. 

Original  Town  Plat. 

Block  21,  lot  1 $1»  »i 

2 1!)  94 

"        "      "    3 19  U4 

4 10  <>4 

' 5 lit  94 

"        "      "6 10  !>4 

"        "      "    7 19  94 

8 19  94 

Cost  of  improving  Park  Street  from  Main 
Street  to  Kirk  Street. 

27.719   cu.   yd.    excavating   at   37(J 

free  haul  and  free  fill $10,2r)0  03 

1.149  cu.  yd.  street  railroad 53(1  13 

Kngineering,      map,      profile,      and 

stake  r>0  00 

Appraising 4."  <iO 

Printing  4r>  00 

Typewriting 3  00 

Total   $10,9JC  10 

Appraisement  of  Park  Street. 

Original  Town  Plat. 

Block  21,  lots    1,   2,    3,   4,   5,   6,   7,   8. 
each   ?  19  94 

Block  21,  lot  10 30  (U 

"        "     "    11 2.">  57 

"        "     <•    j2  '.iO  51 

"     "    "  13!!.!!!..!.! i5  (>•> 

••        "      "    14 19  3(> 

"        •'      «•      9 ."il  00 

Total ?"'03  13 

"'"[Balance  of  detailed  statement  omit- 
ted.]" 

"  'Notice  Is  hereby  given  that  the  dty 
council  of  the  city  of  Shawnee  will  met  on 
the  30th  day  of  August,  1904,  at  8  o'clock 
p.  m..  In  the  council  chamber  of  said  city 
council  in  said  cltj-,  for  the  purpose  of  re- 
viewing the  report  of  the  board  of  appraisers 
making  assessments  on  the  various  lots,  piec- 
es, and  parcels  of  ground  charged  with  the 
cost  of  grading  Park  street  from  Main  street 
to  Kirk  street  to  Woodland  Park  In  said  city. 
The  report  of  said  board  of  appraisers  Is 
hereto  attached  and  published  herewith.  At 
said  meeting  the  mayor  and  council  will  bear 
and  adjust  any  complaints  and  review  the 
assessments  made  by  said  board  of  appraisers. 

Block  21,  lot    0 $  31  IK) 

'    10 30  W 

"      "    11 25  57 

"        "      "    12 220  51 

"        "      "13 , 15  (-.3 

"        "      "    14 19  30 

"  '[Balance  omitted.]' 

"That  in  taking  a  vote  of  the  council  on  the 
passage  of  said  Ordinance  No.  384  appointing 
appraisers  to  appraise  the  benefits  to  the 
abutting  property  on  Park  street,  the  yeas 
and  na.vs  were  not  entered  In  the  journal  of 
the  proceedings  of  the  council,  but  said  vote 
was  taken  by  yeas  and  nays  and  entered  hi  a 
record  kept  In  connection  with  the  Journal 
for  said  purpose.  That  plaintiffs  resijectlvely 
own   the  property   alleged   In   the  ijetltion. 


That  the  board  of  appraisers  appointed  to 
appraise  the  benefits  to  the  property  abutting 
on  said  street  resulting  from  such  improve- 
ments did  not  determine  the  special  benefit 
or  benefits  accruing  to  said  lots  or  lots  abut- 
ting on  said  street,  resulting  to  said  lot  or 
lots,  as  a  question  of  fact,  but  proceeded 
and  apportioned  the  whole  cost  and  expense 
of  grading  said  street  to  the  lots  abutting 
therecm ;  but  I  do  not  find  that  said  appraise- 
ment or  assessment  Is  In  any  way  Inequitable 
or  unjust.  That  the  board  of  appraisers,  in 
making  the  appraisement  and  apirartionment 
of  the  cost  of  the  work  of  grading  Park  street, 
made  such  assessment  on  the  basis  of  the 
contract  price  for  such  work.  That  there 
is  no  ordinance  of  the  city  of  Shawnee  fixing 
the  compensation  of  the  city  engineer,  nor 
providing  extra  or  other  compensation  for 
the  engineering  work  in  the  grading  of  streets. 
That  said  board  of  appraisers.  In  making  the 
apportionment,  divided  the  total  cost  as  given 
by  the  engineer  by  the  sum  of  the  number  of 
lineal  feet  on  the  two  sides  of  Park  street  for 
the  space  Improved,  and  got  the  flat  rate  per 
lineal  foot,  then  multiplied  this  sum  by  the 
number  of  lineal  feet  In  each  block,  which 
gave  the  sum  for  each  block.  Said  board 
then  deducted  the  sum  of  20  per  cent  from 
the  sum  charged  to  the  blocks  at  south  end 
of  street,  and  added  It  to  the  blocks  at  the 
north  end,  and  so  on  from  the  succeeding 
blocks.  That  said  board  of  appraisers  did 
not  determine  the  benefit  to  or  how  much  any 
particular  lot  or  lots  were  benefited  by  such 
grading,  nor  the  per  cent  nor  proportional 
benefits  to  said  property.  That  the  plaintiffs 
are  citizens  of  Shawnee,  and  knew  of  said 
Improvements,  and  permitted  said  work  to 
be  done  without  objection  to  the  city  council, 
and  knowingly  received  the  benefits  thereof. 

"Conclusions  of  Law. 

"Upon  the  pleadings  and  Issues  in  this 
cause,  and  upon  the  above  findings  of  fact, 
I  make,  return,  and  file  the  following  con- 
clusions of  law : 

"(1)  That  before  the  mayor  and  council  of 
the  city  of  Shawnee  could  lawfully  provide 
for  the  improvement  of  the  street  in  contro- 
versy in  this  action,  being  a  street  of  a  city 
of  the  first  class,  and  make  the  cost  of  such 
improvement  a  charge  against  tlie  abutting 
proiierty,  said  council  mu.st  by  resolution  de- 
clare such  improvement  necessary,  which  res- 
olution must  l)e  advertised  for  four  consecu- 
tive weeks  in  some  newspaper  of  general  cir- 
culation In  the  city,  and  I  conclude  that  the 
resolution  of  the  council  adopted  and  approv- 
ed September  2,  1903,  is  a  goo<l  and  sufficient 
resolution  for  the  purpose  of  providing  for 
the  grading  of  Park  street  from  the  north 
side  of  Main  street  to  the  north  line  of  Dili 
addition  to  the  city  of  Shawnee. 

"(2)  I  conclude  as  a  matter  of  law  that  It 
Is  not  necessary,  after  the  passage  and  publi- 
cation of  the  resolution  declaring  it  necessary 
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to  grade  and  Improre  this  street,  and  after 
the  expiration  ot  the  time  given  for  reoMHi- 
strance  against  soch  ImproTement  for  the 
mayor  and  council  to  pass  an  ordinance  an- 
fhorlslng  snch  iminrovement  to  be  made,  but 
that  said  mayor  and  council  can  thereafter 
proceed  to  advertise  for  bids  and  let  said 
contract 

"(3)  I  conclude  as  a  matter  of  lav  that 
the  method  by  which  the  board  of  appraisers 
appointed  to  assess  the  lots  benefited  by  this 
grading  arrived  at  said  assessment  was  not 
the  method  prescribed  by  law,  and  that  the 
report  of  said  aiqpraisers  is  not  as  full  and 
complete  as  could  be  desired;  but  I  con- 
clude as  a  matter  of  laiw  that  the  report  of 
said  board  of  appraisers,  under  the  statutes 
«f  the  territory  of  Oklahoma,  Is  sufficient, 
and  I  further  find  that  the  failure  of  the 
plaintiffs  in  this  action  to  appear  before  said 
council  after  due  notice  was  given  thorn, 
and  object  to  the  manner  of  such  assessment, 
estops  them  from  maintaining  this  suit  to 
enjoin  the  collection  of  said  taxes,  it  not 
am>earing  that  the  said  assessment  is  in- 
equitable, unequal,  or  unjust,  or  that  any 
one  of  the  plaintiffs  have  been  Injured  by  the 
method  pursued  in  making  said  assessment 

"(4)  I  conclude  as  a  matter  of  law  that 
the  fact  that  W.  M.  Davis  provided  for  a 
discount  of  40  per  c«»t  for  cash  to  said  lot 
owners,  who  desired  to  take  up  their  war- 
rants before  the  same  went  into  the  hands  of 
the  county  treasurer,  and  that  said  contract 
contained  such  provision,  does  not  invalidate 
said  bid  or  contract,  nor  render  the  assess- 
ment sought  to  be  enjoined  In  this  action 
illegal.  The  bid  of  W.  M.  Davis  was  the 
lowest  bid,  and  was  within  the  estimate  fur- 
nished by  the  city  engineer.  The  abutting 
lot  owners  have  the  opportunity  to  take 
advantage  of  the  40  per  cent  discount  If 
they  desire. 

"(5)  I  conclude  as  a  matter  of  law  that  the 
assessment  sought  to  be  enjoined  in  this 
action  is  a  valid  assessment,  and  that  the 
defendants  are  entitled  to  a  Judgment  of  the 
court  in  this  case  dissolving  said  Injunction, 
and  that  the  defendants  should  recover  their 
costs  herein  expended." 

Wood  &  Williams,  for  plaintiffs  in  error. 
V.  H.  Relley  and  W.  B.  Crossan,  for  defend- 
ants in  error. 

WILLIAMS,  O.  J.  (after  stating  the  facts 
as  above).  In  the  language  of  counsel,  "the 
:;main  contention  of  plaintiffs  in  error  is  that, 
^fore  the  cost  of  grading  streets  in  cities 
of  the  first  class  in  this  territory  [state]  can 
be  assessed   against  the   abutting  property 
and  made  a   legal  charge  thereon,   the  im- 
provement must   be  first   authorized,  order- 
ed, and  provided  for  by  ordinance.    Relying 
on  this  main  contention,  appellants  in  this 
_  particular  case,  in  view  of  the  proceedings 
'  or  lack  of  proceedings   of  the  mayor  and 
council  of  the  city  of  Shawnee,  further  con- 
tend that  some,  affirmative  action  Is  neces- 


sary, either  by  ordinance,  order,  or  resolu- 
tion." Plaintiffs  insist  that  the  act  of  1901 
(sections  44&-45S,  Wilson's  Rev.  &  Ann.  St 
1903)  cannot  be  reasonably  construed  as  a 
complete  statute  upon  the  question  of  street 
Improvements,  Independent  of  the  provisions 
of  chapter  12,  Wilson's  Rev.  &  Ann.  St,  In- 
sisting that  the  act  of  1901,  which  is  a  later 
act,  shall  be  construed  as  merely  supple- 
mentary to  the  provisions  of  said  chapter 
12,  supra.  However,  it  is  not  necessary  for 
the  final  determination  of  this  cause  to  deter- 
mine whether  or  not  an  ordinance  should  have 
been  passed  providing  for  and  directing  the 
details  of  the  paving  of  these  streets,  after 
the  adoption  of  the  resolution  declaring  the 
necessity  for  the  same,  and  causing  the  pub- 
lication of  the  notice,  and  the  failure  to  file 
protests. 

Ck>unsel  have  cited  the  case  of  Newman  v. 
City  of  Emporia,  S2  Kan.  4S7,  4  Pac.  816,  aa 
sustaining  their  contention  that  the  adop- 
tion of  the  ordinance  Is  necessary  for  the 
making  of  the  improvements  and  levying 
the  taxes,  and  that,  such  not  having  been 
done,  such  acts  In  having  paving  done  were 
as  to  the  plaintiffs  absolutely,  void,  and 
could  not  be  made  valid  by  subsequent  acts 
of  the  mayor  and  council  as  to  the  parties 
affected.  Section  835,  Comp.  Laws  Kan.  18S5 
(chapter  19,  art  3,  S  32),  which  is  the  identi- 
cal provision  that  was  In  effect  at  the 
time  the  decision  was  rendered  in  the  case 
of  Newman  v.  City  of  Emporia,  supra,  pro- 
vides: "The  dtles  coming  under  the  provi- 
sions of  this  act  In  their  corporate  capacities 
are  authorised  and  empowered  to  enact  ordi- 
nances for  the  following  purposes,  in  addi- 
tion to  the  other  powers  granted  by  this  act : 
•  *  •  To  open  and  Improve  streets,  ave- 
nues and  alleys,  make  sidewalks  and  build 
bridges,  culverts  and  sewers  within  the  city ; 
and  for  the  purpose  of  paying  for  the  same 
shall  have  power  to  make  assessments  In  the 
following  manner,  to  wit:  First  For  open- 
ing, widening  and  grading  all  streets  and 
avenues  and  for  all  Improvements  of  the 
squares  and  areas  formed  by  the  crossing 
of  streets,  and  for  building  bridges,  culverts 
and  sewers,  and  footwalks  across  streets,  the 
assessments  shall  be  made  on  taxable  real 
estate  within  the  corporate  limits  of  the  city, 
not  exceeding  ten  mills  on  the  dollar,  for 
these  purposes  la  any  one  year.  Second. 
For  making  and  repairing  sidewalks,  macad- 
amizing, curbing,  paving  and  guttering,  the 
assessment  shall  be  made  on  all  lots  and 
pieces  of  ground  abutting  on  the  improve- 
ments, according  to  the  front  foot  thereof." 
It  is  true  that  in  the  case  of  Newman  v. 
City  of  Emporia,  supra,  this  statute,  which 
is  very  similar  to  section  870,  Wilson's  Rev. 
&  Ann.  St  1903,  was  construed  by  the  Su- 
preme Court  of  Kansas  as  requiring  an  or- 
dinance to  be  adopted  before  such  Improve- 
ments could  be  made.  Such  Improvements 
under  said  provisions  were  ultra  vires  until 
the  ordinance  to  that  end  was  passed,  and 


Digitized  by 


Lioogle 


988 


95  PAOinO  BBFOBTBB. 


(OU 


when  the  mayor  and  conndl  acted  without 
an  ordinance  to  that  effect  having  been  en- 
acted they  were  without  Jarladlctlon  as  to 
Bach  matter,  and  the  aame  could  not  there- 
after be  ratified.  However,  no  such  provi- 
sions were  In  force  In  Kansas  as  are  contain- 
ed in  sections  415  and  443  to  453,  inclusive, 
Wilson's  Rev.  &  Ann.  St.  1903. 

The  question  necessarily  arises  in  this 
case:  Did  and  oould  the  abutting  proi)er- 
ty  owners  ratify  tlie  acts  of  the  mayor  and 
council  of  the  city  of  Shawnee  in  liavlng 
these  improvements  made?  In  the  case  of 
Noel  V.  City  of  San  Antonio,  11  Tex.  Civ. 
App.  580,  33  S.  W.  266,  the  court  says :  "Re- 
curring to  the  proposition  that  the  city  is 
estopped,  the  contract  having  been  executed, 
from  setting  up  its  invalidity,  it  may  be  said 
that  as  a  general  rule  the  doctrine  of  estop- 
pel applies  to  corporations  and  individuals. 
But  it  cannot  be  applied  to  render  valid  and 
binding  a  contract  tliat  the  corporation  was 
prohibited  from  making.  The  application  of 
the  doctrine  of  estoppel  to  municipal  corpo- 
rations is  confined  to  cases  in  which  they 
have  the  power  to  contract  But  where  the 
act  undertaken  was,  in  and  of  itself,  ultra 
vires  of  the  corporation,  no  act  of  that  liody 
can  have  the  effect  to  estop  it  to  allege  its 
want  of  power  to  do  what  was  undertaken." 
Bigelow,  Estop.  406,  467;  State  v.  Murphy, 
134  Mo.  648,  31  S.  W.  784,  35  S.  W.  1132, 
S4  L.  B.  A.  369,  56  Am.  St.  Bep.  515;  Union 
Depot  C!o.  V.  Oity  of  St  Iiouis,  76  Mo.  393; 
Pennsylvania  B.  Co.  v.  St  Louis,  A.  &  T. 
H.  R.  Co.,  118  U.  S.  290,  6  Sup.  Ct  1094,  30 
L.  Ed.  83 ;  Oreen  Bay  &  M.  R.  Co.  v.  Union 
Steamboat  Co.,  107  U.  S.  98,  2  Sup.  Ct  221, 
27  L.  Ed.  413;  Davis  v.  Railroad  Co.,  131 
Mass.  258,  41  Am.  Rep.  221. 

In  case  of  Zaiesky  v.  Cedar  Rapids,  118 
Iowa,  714,  92  N.  W.  657,  the  court  says  (quot- 
ing from  section  779  of  the  Iowa  Code  as 
amended  by  chapter  27,  p.  14,  Acts  28th  Gen. 
Assem.) :  "They  shall  have  power  to  provide 
for  the  construction,  reconstruction  and  re- 
pair of  permanent  sidewalks  upon  any  street 
liigbway,  avenue  •  •  •  within  the  limits 
of  such  city  or  town  •  •  *  and  to  assess 
the  costs  thereof  on  the  lots  or  parcels  of 
land  In  front  of  which  the  same  shall  be  con- 
structed. ♦  *  *'  This  cannot  be  constru- 
ed otherwise  than  to  mean  that  the  city  coun- 
cil is  thereby  invested  with  all  the  necessary 
authority  to  make  provision  for  carrying  In- 
to effect  the  power  granted.  Now,  municipal 
corporations  make  provision  for  carrying  In- 
to effect  or  discharging  the  powers  and  duties 
conferred  by  law  through  the  medium  of  an 
ordinance.  •  •  •  The  appellants  contend 
that  even  conceding  the  defects  to  which  at- 
tention has  been  called,  the  same  were  cured, 
and  a  valid  levy  of  assessment  accomplish- 
ed, by  virtue  of  the  resolution  of  February 
15,  1901,  and  the  notice  served  pursuant 
thereto,  and  the  further  resolution  of  March 
8,  1901.  Section  836  of  the  Code  is  relied 
upon  as  a  basis  for  such  contention.    Grant- 


ing tliat  even  the  chapter  of  tbe  Code  of 
wliicb  such  section  is  a  part  has  application 
to  the  matter  of  ooDStmction  of  sidewalks— 
a  point  we  do  not  decide — still  there  is  bo 
merit  In  this  contention  of  appellants.  The 
defects  which  may  be  cured  by  a  relevy  of 
assessment  are  such  only  as  inhere  in  the 
time  or  manner  of  the  proceeding;  the  ma- 
chinery of  the  law  having  once  been  properly 
put  in  motk>n.  It  was  not  intended  that 
Jurisdictional  defects  can  t)e  cured  by  pro- 
ceedings therein  directed.  Under  the  ordi- 
nance in  question  the  adoption  of  a  resolu- 
tion is  a  prerequisite  to  any  further  step  be- 
ing taken.  Without  that  step  there  is  no 
authority  whatever  to  further  proceed.  The 
case  is  altogether  different  from  one  where, 
having  authority  to  proceed,  irregularities 
and  defects  in  the  subsequent  proceedings 
thereafter  occur  wldch  do  not  have  the  ef- 
fect to  take  away  any  substantial  rIgEls  of 
a  party  interested.  While  having  reference 
to  a  different  section  of  the  statute,  yet  tlie 
principle  announced  in  City  of  Charlton  t. 
Holliday,  60  Iowa,  391,  14  N.  W.  775,  is  ap- 
plicable. That  was  a  case  in  which  recovery 
was  sought  under  the  provisions  of  section 
479,  Code  1873,  Which  provides,  in  effect 
that  under  certain  specified  conditions  a  re- 
covery may  be  permitted  for  public  improve- 
ments, notwithstanding  informality  and  ir- 
regularity in  the  proceedings  under  which 
such  improvements  were  made.  In  the 
course  of  the  opinion  It  was  said:  "The  Ir- 
regularity or  defect  under  which  this  section 
can  be  disregarded  must,  we  think,  be  a 
mere  error  or  omission  to  do  something 
which  in  no  manner  affects  the  Jurisdiction 
of  the  city.  It  is  fundamental  that  unless 
Jurisdiction  has  been  acquired,  the  proceed- 
ings of  ail  courts  are  void,  and  this  must  be 
so  as  to  municipal  corporations.'  In  that 
case,  as  in  this,  the  lot  owner  had  the  right 
under  the  ordinance,  to  construct  the  walk 
if  he  saw  proper.  But  this,  it  is  said,  he 
could  not  do  until  one  was  ordered.  'Under 
the  ordinance  It  was  essential  that  a  reso- 
lution should  be  passed  by  the  council,  order- 
ing the  construction  of  the  sidewalk  in  ques- 
tion. There  could  be  no  authority  to  make 
an  assessment  and  consequently  no  authori- 
ty to  reassess,  especially  as  this  was  at- 
tempted to  be  done  long  after  the  walk  liad 
been  actually  constructed  by  the  city." 

In  the  case  of  McLauren  ▼.  City  of  Grand 
Forks,  6  Dak.  397,  43  N.  W.  710,  the  court 
says:  "The  city  council  only  had  such  au- 
thority as  was  conferred  by  the  charter  of 
said  city,  and  could  exerctee  the  powers 
granted  only  In  the  manner  and  according 
to  the  conditions  Imposed  by  the  law.  They 
only  had  Jurisdiction  to  act  and  hind  the 
city  by  what  they  did  while  acting  within 
the  provisions  of  the  law  authorizing  them  to 
act  at  all.  Except  in  the  Instances  provided 
by  the  charter  Itself,  the  officers  of  the  dty 
were  powerless  to  legally  grade  the  street 
The  charter  provides  that  when  the  mayor 


Digitized  by 


Google 


OkL) 


EEBKBR.  V.  BOCHEB. 


and  council  shall  deem  it  neceaBaiy  to  grade 
any  street  they  shall  declare  by  resolntlon 
that  the  grading  of  such  street  Is  necessary. 
It  is  only  when  necessary  that  the  law  con- 
templates such  Improvements  shall  be  made, 
and  whether  or  not  the  proposed  improve- 
ment is  necessary  Is  to  be  determined  by  the 
mayor  and  council,  and  such  determination 
is  to  be  evidenced  by  a  resolution  to  that  ef- 
fect. Until  this  is  done  they  have  no  {tower 
to  act,  and  are  without  Jurisdiction  in  the 
premises.  The  lawmaking  body  evidently  in- 
tended that  before  tlie  mayor  and  council  en- 
tered upon  making  improvements  on  behalf 
of  the  city,  for  the  expense  of  which  private 
property  was  to  be  burdened,  the  necessity 
therefor  should  be  considered  and  determined 
by  them  in  their  official  capacity,  and  the 
evidence  preserved  by  proper  record.  This 
is  an  Important  provision  prescribing  the  pre- 
liminary steps  necessary  when  it  is  proposed 
to  make  public  improvements,  and,  if  disre- 
garded or  omitted,  all  subsequent  proceedings 
are  invalid,  and  of  no  effect  Hoyt  v.  City  of 
Saginaw,  19  Mich.  39,  2  Am.  Rep.  76;  White 
V.  Stevens,  67  Mich.  33,  34  N.  W.  255.  The 
other  conditions  imposed  by  the  statute  are 
equally  Important  and  necessary  of  perform- 
ance. It  having  been  determined  that  the 
proposed  improvement  is  necessary,  the  reso- 
lution so  declaring  Is  to  be  published  for  a 
stated  period,  and  within  a  limited  time 
thereafter,  defined  by  the  charter,  the  owners 
of  the  property  liable  to  assessment  for  the 
expenses  of  such  Improvement  may  protest 
against  it  These  provisions  of  the  charter 
were  intended  to  preserve  to  the  owners  of 
the  property  to  be  affected  by  the  proposed 
improvement  the  right  for  any  reason  they 
may  have  to  protest  against  the  making  of  it 
and  to  demonstrate  that  It  was  not  neces- 
sary; that  the  benefits  which  would  flow 
from  it  were  not  commensurate  with  its 
costs,  etc.  The  giving  of  the  notice  required 
by  law  was  a  step  essential  to  be  taken  by 
the  city  authorities  before  they  could  legally 
enter  upon  the  work  of  making  the  Improve- 
ment   It  was  jurisdictional." 

In  the  case  of  Barker  v.  Commissioners,  45 
Kan.  696,  26  Pac.  591,  the  court  says:  "In 
view  of  other  fatal  defects  it  is  not  now  nec- 
essary to  pass  upon  the  question  as  to  wheth- 
er or  not  the  omission  in  the  petition  to  state 
'the  time  for  which  assessments  in  payment 
thereof  are  to  be  made,'  as  required  by  the 
second  section  of  the  act,  is  jurisdictional, 
or  a  mere  irregularity  that  does  not  deprive 
the  county  board  of  the  power  to  act  *  •  • 
The  same  facts  are  urged  as  an  estoppel 
against  the  plaintiff  in  error  as  in  the  other 
two  streets.  Some  of  these  facts  relied  on  to 
estop  him  are  sustained  by  evidence.  The 
others  are  not.  We  have  considered  these 
findings  in  the  Tenth  street  matter.  They 
apply  to  all  three  of  these  streets  taken  to- 
gether, and  are  not  made  specific  as  to  each 
street  Those  attempts  to  exercise  powers 
not  granted  in  terms  or  fairly  Implied  by  the 


act  under  the  aasesBments  levied  on  the  land 
of  the  plaintiff  in  error  for  the  improvement 
of  Fifth  street  are  void,  and  there  are  no 
BUfilclent  facts  pleaded  or  found  to  estop  him 
from  asserting  the  Jurisdictional  defects 
enumerated." 

Section  680  of  the  Annotated  Code  of  Iowa 
(1897)  provides:  "Municipal  corporations 
shall  have  power  to  make  and  publish  from 
time  to  time,  ordinances,  not  inconsistent 
with  the  laws  of  the  state,  for  carrying  into 
effect  or  discharging  the  powers  and  duties 
conferred  by  this  title,  and  such  as  shall  seem 
necessary  and  proper  to  provide  for  the  safe- 
ty, preserve  the  health,  promote  the  prosper- 
ity. Improve  the  morals,  order,  comfort  and 
convenience  of  such  corporations  and  the  in- 
habitants thereof,  and  to  enforce  obedience 
to  such  ordinances  by  fine  not  exceeding  one 
hundred  dollars,  or  by  imprisonment  not  ex- 
ceeding thirty  days."  Section  810,  Annotated 
Code  of  Iowa  (1897)  provides:  "When  the 
council  of  any  such  city  shall  deem  it  neces- 
sary, or  available  to  make  or  reconstruct  any 
street  Improvement  or  sewer  authorized  In 
this  chapter,  it  shall,  in  a  proposed  resolution 
declare  such  necessity  or  advisability,  stat- 
ing the  kind  of  material  proposed  to  be  used 
and  the  method  of  construction  whether 
abutting  property  will  be  assessed,  and  In 
case  of  sewers,  the  kind  and  size,  and  what 
adjacent  property  is  proposed  to  be  assessed 
therefor,  and  in  both  cases  designate  the  lo- 
cation and  terminal  points  thereof,  and  cause 
twenty  days'  notice  of  the  time  when  said  res- 
olution will  be  considered  by  it  for  passage 
to  be  given  by  four  publications  In  some 
newspaper  of  general  circulation  published  In 
the  city,  the  last  of  which  shall  not  be  less 
than  two  nor  more  than  four  weeks  prior  to 
the  time  fixed  for  Its  consideration,  at  which 
time  the  owners  of  the  property  subject  to 
assessment  for  the  same  may  appear  and 
make  objection  to  the  contemplated  improve- 
ment or  sewer  and  the  passage  of  said  pro- 
posed resolution,  at  which  hearing  the  same 
may  be  amended  and  passed,  or  passed  as 
proposed."  Section  811  of  the  same  Code  fur- 
ther provides :  "Upon  compliance  with  the 
preceding  section,  the  council  may,  by  ordi- 
nance or  resolution,  order  the  making  or  re- 
construction of  such  street  improvement  or 
sewer,  but  the  vote  shall  be  by  yeas  and  nays, 
and  entered  of  record,  and  the  record  shall 
show  whether  the  Improvement  was  peti- 
tioned for  or  made  on  the  motion  of  the  coun- 
cil." Section  407  of  Wilson's  Revised  and 
Annotated  Statutes  of  1903  is  substantially 
the  same  as  section  680  of  the  Iowa  Code, 
supra.  In  the  case  of  Martin  t.  City  of  Oska- 
loosa,  12G  Iowa,  685,  102  N.  W.  630,  the  court 
says:  "We  are  of  the  opinion,  however,  tliat 
no  general  ordinance  was  essential  to  enable 
the  city  to  order  the  improvement  and  take 
the  steps  necessary  to  a  valid  assessment 
It  certainly  cannot  be  true  that  where  the  en- 
tire procedure  is  regulated  by  statute,  and 
nothing  is  left  to  be  determined  by  general 
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ordinance,  the  city  can  derlye  any  greater  av- 
thorlty  from  an  ordinance  which  simply  re- 
enacts  the  provisions  of  the  statute.  All  that 
can  be  essential  In  such  a  case  la  that  the 
dty  take  the  steps  provided  by  the  statute, 
and,  if  these  steps  are  taken  as  required,  the 
assessment  will  certainly  be  valid." 

Section  76,  c.  19,  p.  176,  of  the  General 
Statutes  of  Kansas  of  1868,  provides:  "When- 
ever it  shall  become  necessary  in  order  to 
raise  sufficient  funds  for  the  purchase  of  a 
school  site  or  sites,  or  to  erect  a  suitable 
building  or  buildings  thereon,  It  shall  be  law- 
ful for  the  board  of  education  In  every  dty 
coming  under  the  provisions  of  this  act,  with 
the  consent  of  the  council,  to  borrow  money, 
for  which  they  are  hereby  authorized  to  Is- 
sue bonds,  bearing  interest  at  the  rate  of  not 
more  than  ten  per  cent,  which  bonds  shall  be 
redeemed  in  not  more  than  twenty  years 
from  their  date;  and  the  said  board  of  edu- 
cation is  hereby  authorized  to  sell  said  bonds 
at  not  less  than  seventy-flve  cents  on  the  dol- 
lar." In  the  case  of  Board  of  B}ducatlon  v. 
De  Kay,  148  U.  S.  591,  13  Sup.  Ct.  706,  87  L. 
EA.  573,  Justice  Brewer,  speaking  for  the 
court,  says:  "Now,  It  is  insisted  that  consent 
couM  only  be  given  by  an  ordinance,  and  not 
by  resolution,  and  In  support  thereof  the 
case  of  Newman  v.  Emporia,  32  Kan.  456,  4 
Pac.  815,  is  cited.  •  •  •  The  general  rule 
is  that,  where  the  charter  commits  the  de- 
cision of  a  matter  to  the  council  and  is  si- 
lent as  to  the  mode,  the  decision  may  be  evi- 
denced by  a  resolution,  and  need  not  neces- 
sarily be  by  an  ordinance.  •  *  •  Nor  is 
there  anything  In  the  case  in  S2  Kan.  456, 
4  Pac.  815,  In  conflict  with  this.  That  simply 
holds  that,  when  a  charter  holds  that  certain 
things  be  done  by  ordinance,  they  cannot  be 
done  by  retolutlon.  In  this  act  incorporating 
cities  of  the  second  class  there  is  nothing 
which  either  in  terms  or  by  Implication  re- 
quires that  the  consent  of  the  city  council  be 
given  only  by  ordinance.  A  resolution  was, 
therefore,  sufficient." 

"Section  6  of  the  act  to  provide  for  work 
upon  the  streets,  approved  March  18,  1885 
(St  1885,  p.  161,  c.  153),  which  provided  'that 
the  dtr  council  may  by  general  ordinance 
prescribe  general  rules  directing  the  superin- 
tendent of  streets  and  the  contractor  as  to 
the  materials  to  be  used,  and  the  mode  of 
executing  the  work  on  all  contracts  there- 
after made,'  is  permissive,  and  not  mandato- 
ry upon  the  dty  council,  and  the  prescribing 
of  general  rules  is  not  a  condition  precedent 
to  the  Jurisdiction  of  the  council  to  order  a 
street  Improvement,  where  both  the  order 
and  the  contract  for  doing  particular  work 
sufficiently  specifies  the  material  to  be  used 
and  the  mode  of  doing  the  work."  Santa 
Cruz  Rodt  Pavement  Co.  v.  Heaton,  105  Cal. 
162,  38  Pac.  693. 

In  the  case  of  National  Tube  Works  Co. 
V.  City  of  Chamberlain,  5  Dak.  54,  37  N.  W. 
761,  the  court  says:  "This  Is  not  strldly  a 
question  of  ultra  vires,  for  it  Is  admitted 


that  the  dty  ooimdl  has  the  power,  iind«:  tb» 
charter,  to  build  and  maintain  a  system  of 
waterworks  and  contract  for  that  porpooe. 
But  counsel  for  appellant  Insist  tliat  before 
such  authority  could  be  exercised  it  was  nec- 
essary to  pass  an  ordinance  for  that  purpose. 
This  might  be  true,  if  the  dty  charter  put 
such  a  limitation  on  the  powers  of  the  oonn- 
cll  on  this  subject,  expressed  or  implied. 
After  a  careful  examination  of  tbat  iuBtra- 
ment  we  find  no  such  limitation,  and  there- 
fore conclude  that  It  was  unnecessary  that 
an  ordinance  should  have  been  enacted.  Gas 
Co.  ▼.  San  Frandsco,  9  CaL  453;  Greoi  T. 
City  of  Cape  May,  41  N.  J.  Law,  45;  City  of 
Quincy  v.  R.  R.  Co.,  92  111.  21;  Messenger  t. 
City  of  Buffalo,  21  N.  X.  196.  But,  conceding 
that  an  ordinance  of  the  dty  council  should 
have  preceded  this  contract,  and  that  there 
was,  for  this  reason,  a  technical  want  of  pow- 
er to  make  it,  still  the  appellant  received  and 
retained  the  property  of  the  respondent,  fur- 
nished at  Its  Instance  and  request,  and  enjoy- 
ed the  use  and  benefit  thereof.  It  cannot, 
therefore,  be  heard  to  object  that  it  was  not 
empowered  to  do  what  It  promised  in  return 
simply  because  the  manner  of  entering  into 
the  contract  was  not  strictly  in  accordance 
with  the  mode  prescribed  by  Its  charter,  but 
not  uttra  vires  as  to  Its  provisions.  Hitch- 
cock v.  Galveston,  96  U.  S.  341,  24  L.  Bd. 
659;  Moore  v.  Mayor,  73  N.  Y.  238,  29  Am. 
Rep.  134;  Board,  etc.,  v.  Railway  Co.,  47 
Ind.  407,  17  Am.  Rep.  702.  In  the  case  last 
cited  the  court  says:  'Although  there  may  be 
a  defect  of  power  In  a  corporation  to  make 
a  contract,  yet  If  a  contract  made  by  it  is 
not  in  violation  of  its  charter  or  any  statute 
prohibiting  it,  and  the  corporation  by  its 
promise  Induced  a  party,  relying  on  the 
promise  and  In  the  execution  of  the  contract, 
to  expend  money  and  perform  his  part  there- 
of, the  corporation  Is  liable  on  the  contract* " 

There  are  authorities  that  go  further  In 
recognizing  the  doctrine  of  estoppel,  the  lead- 
ing one  of  which  Is  the  case  of  Tones'  Ex- 
ecutors V.  City  of  Columbus,  39  Ohio  St.  281, 
48  Am.  Rep.  438,  3  Amer.  &  Eng.  Corpora- 
tion Cases,  656,  wherein  the  court  said: 

"We  have  already  seen  that  a  petitioner  for 
the  improvement  has  the  right  to  rely  on  the 
dty  council  proceeding  legally  and  regularly 
upon  his  petition.  Certainly  one  who  Is  not 
a  petitioner  has  the  same  right  There  can 
be  no  waiver  of  this  defect  and  no  estoppel 
which  will  prevent  him  from  asserting  it  aft- 
er the  work  is  completed,  if  he  Is  ignorant  of 
It  before  the  work  Is  completed,  unless,  in- 
deed, circumstances  exist  which  made  It  bla 
duty  to  Inform  himself,  or  show  his  ignorance 
to  be  culpable.  Just  how  this  knowledge  Is 
to  be  shown  it  is  not  easy  to  say.  That  It 
may  be  shown  by  circumstances.  In  this  as 
in  any  other  case  where  knowledge  Is  an  es- 
sential element.  Is  no  doubt  true.  Infirmities 
In  the  public  statute  he  may  be  presumed  to 
know,  but  not  in  the  proceedings  of  the  coun- 
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dl  or  mnnlclpal  officers,  'Whose  acts,  as  we 
have  seen,  be  has  the  right  to  presume  are 
regular.  Uudoubtedly  those  petitioning  in 
this  case  for  the  prlvilfege  of  the  act,  or  yot- 
Ing  for  the  commiasIonerB,  or  acting  as  com- 
missioners, or  talking  any  active  part  under 
the  statute  In  causing  the  Improvement  to  be 
made,  may  be  presumed  to  know  that  the  Im- 
provement is  being  made,  and  that  Its  cost  Is 
to  be  assessed  under  the  provisions  of  the 
statute,  upon  abutting  property.  This  pre- 
sumption, In  even  these  respects,  cannot  ex- 
tend to  those  who  have  taken  no  such  part, 
but  are  charged  with  silence  only.  When  the 
above-named  requirements  are  found,  and  it 
Is  shown  that  the  property  owner  has  been 
benefited  by  the  improvement,  at  least  to  the 
extent  that  he  has  been  thxis  benefited,  he 
will  be  estopped  from  denying  his  liability  to 
pay.  It  then  became  his  duty  to  act  upon 
his  rights,  before  the  city,  for  his  benefit, 
expended  its  money  in  making  the  Improve- 
ment upon  the  faith  that  he  would  pay  his 
Just  share  thereof.  Had  he  spoken  then,  aH 
that  he  now  asserts  as  Illegality  would  have 
been  corrected,  or  the  expenditure  stopped; 
or,  If  not,  then  It  was  not  at  his  peril  that 
the  expenditure  was  made.  It  was  as  much 
his  duty  under  these  circumstances  to  make 
known  his  objections  and  assert  his  rights  as 
If  he  saw  another  person  making  Improve- 
ments and  expending  money  for  ills  benefit 
under  the  erroneous  impression  that  he  was 
liable  and  expected  to  pay  for  the  same.  If, 
with  knowledge  of  the  facts,  he  failed  to 
speak,  but  allowed  the  Improvement  and  ex- 
penditure to  be  made,  he  would  not  be  per- 
mitted to  enjoy  the  benefits  conferred  and  re- 
fuse to  pay  for  them.  He  would  be  estopped 
to  deny  his  liability  to  pay  the  fair  value  of 
what  he  received.  There  Is  no  material  dif- 
ference, under  these  circumstances,  whether 
the  improvement  Is  directly  on  the  land  of 
the  owner,  or  upon  the  highway  upon  which 
such  lands  abuts,  nor  that  the  expenditure 
was  made  by  the  city  and  not  by  an  Individ- 
ual. The  presumption  that  the  city  was  act- 
ing in  good  faith,  the  owner's  knowledge  that 
they  were  acting  without  authority,  that  the 
Improvement  was  for  his  benefit,  that  it  was 
made  upon  the  faith  that  he  would  pay  for  it, 
demanded  of  him,  in  fairness,  that  he  make 
known  his  rights  and  intentions  tlien,  or  after- 
wards keep  his  peace.  In  either  case,  to  the 
extent  that  the  benefit  has  accrued  to  him, 
equity  will  require  him  to  make  compensa- 
tion. 

"Whether  the  assessment  Itself  is  to  be  con- 
sidered a  fair  apportionment  of  the  benefits 
conferred,  even  prima  facie  as  against  an 
owner  estopped  by  bis  sileuce,  or  whether 
the  limitation  upon  the  power  of  assessment 
to  2o  per  centum  of  tlie  value  of  the  proper- 
ty, found  in  the  municipal  code,  is  applicable 
to  this  case,  are  questions  which  are  not  now 
material  for  us  to  consider.  It  is  safe  to  as- 
sume, however,  that  no  application  of  an  eq- 
uitable rule  will  be  made  that  will  operate 


inequitably.  It  is  not  so  much  in  cases  of 
this  kind  that  the  estoppel,  which  arises 
from  silence,  gives  validity  to  an  Invalid  pro- 
ceeding or  contract,  as  that  the  party  estop- 
ped will  not  be  permitted  to  repudiate  It,  ex- 
cept on  equitable  terms.  Am.  Dock  &  Imp. 
Co.  V.  School  Trustees,  35  N.  J.  Bq.  181.  The 
Inequity  exists  in  claiming  that  the  benefits 
which  accrued  to  him  thereby  shall  be  enjoy- 
ed without  compensation.  The  maxim,  'ex 
eequo  et  bono,'  should  govern.  •  *  •  I  am 
not  quite  able  to  see  why,  if  inaction  or  si- 
lence, with  knowledge,  works  an  estoppel 
where  a  permanent  Improvement  of  a  pub- 
lic street  Is  made  notwithstanding  the  tribu- 
nal had  not  jurisdiction  to  order  It,  by  rea- 
son of  the  nonexistence  of  a  condition  pre- 
cedent fact.  It  does  not  work  an  estoppel,  al- 
though the  tribunal  had  no  jurisdiction  to 
order  the  improvement,  by  reason  of  the  un- 
constitutionality of  the  statute  under  which 
such  order  was  made,  unless,  Indeed,  the  acts 
are  per  se  illegal  or  malum  prohibitum.  In 
either  case  there  was  a  want  of  power  in  the 
tribunal  ab  initio.  Where  the  infirmity  of  the 
act  of  the  corporation  is  that  it  was  ultra 
vires,  but  not  prohibited  by  the  charter  or 
public  law,  an  estoppet  may  arise,  either 
from  acts  or  Inaction,  which  will  prevent  the 
corporation,  a  stockholder,  or  an  Individual 
dealing  with  It  from  asserting  such  Infirmity. 
When,  however,  it  is  a  question  not  between 
the  corporation  and  individuals,  but  the  pub- 
lic at  large  is  interested,  as  in  the  case  of  an 
act  per  se  wrong,  or  i)rohibited,  no  act  can 
give  It  validity.  See  Hitchcock  v.  City  of 
Galveston,  9C  U.  S.  341,  24  L.  Ed.  659,  and 
ca-ses  cited;  Kent  v.  Quicksilver  Mining  Co., 
78  N.  Y.  184. 

"In  the  latter  case  the  rule  is  thus  stated 
by  Folger,  J.:  'In  the  application  of  the  doc- 
trine of  ultra  vires,  It  has  to  be  borne  In 
mind  that  it  has  two  phases — one  where  the 
public  Is  concerned,  and  one  where  the  ques- 
tion is  between  the  corporate  body  and  the 
stockholders  in  it,  or  between  it  and  its  stock- 
holders, and  third  parties  dealing  with  it, 
and  through  it  with  them.  When  the  public 
is  concerned  to  restrain  a  corporation  within 
the  limit  of  the  power  given  to  it  by  its  char- 
ter, an  assent  by  the  stockholders  to  the  use 
of  tbe  unauthorized  power  by  the  corporate 
body  will  be  of  no  avail.  When  It  is  the  ques- 
tion of  the  right  of  the  stockholder  to  re- 
strain the  corporate  body  within  its  express 
or  incidental  powers,  the  stockholder  may  In 
many  cases  be  denied  on  the  ground  of  his 
express  assent,  or  his  intelligent,  though  tacit, 
consent  to  the  corporate  action.  A  corpora- 
tion may  do  acts  which  affect  the  public  to  Its 
harm.  Inasmuch  as  they  are  per  se  Illegal,  or 
are  malum  prohibitum.  Then  no  assent  can 
validate  them.  It  may  do  acts  thus  illegal, 
though  there  is  a  want  of  power  to  do  them, 
which  affect  only  the  interest  of  the  stock- 
holders. They  may  be  made  good  by  the  as- 
sent of  the  stockholders,  so  that  strangers 
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dealing  In  food  falfh  with  the  corporation 
will  be  protected  in  a  reliance  upon  those 
acts.  BlBsell  V.  Mich.  So.  R.  R.  Ca,  22  N.  Y. 
209;  2  L.  R.  (Ezch.)  390;  Whitney  Anns  Co. 
T.  Barlow,  63  N.  X.  63,  20  Am.  B^  504;  U 
R.  (7  Com.  PI.)  43;  L.  R.  (H.  of  Ij.)  249. 
*  *  *  And  where  third  parties  have  dealt 
with  the  company,  relying  In  good  faith  upon 
corporate  authority  to  do  an  act,  there  is  not 
needed  that  there  be  an  express  assent  there- 
to on  the  part  of  the  stockholders  to  work 
an  equitable  estoppel.  Their  conduct  may 
have  been  such,  though  negative  in  character, 
as  to  be  taken  for  an  acquiescence  In  the  act, 
and,  when  barm  would  come  to  such  third 
parties  If  the  act  were  held  invalid,  the  stock- 
holders are  estopped  from  questioning  it.  We 
suppose  acquiescence,  or  tacit  assent,  to  mean 
the  neglect  to  promptly  and  actively  condemn 
the  unauthorized  act,  and  to  seek  Judicial  re- 
dress, after  the  knowledge  of  the  committal 
of  it,  whereby  Innocent  parties  have  been 
led  to  put  themselves  in  a  position  from  which 
they  cannot  be  taken  without  loss.  It  is  the 
doctrine  of  equitable  estoppel  which  applies 
to  members  of  associated  or  corporate  bodies, 
as  well  as  to  individuals.' 

"We  presume  the  estoppel  In  such  case 
would  apply  as  well  to  third  persons  dealing 
with  the  corporation  and  receiving  the  bene- 
fit of  the  ultra  vires  act  or  contract  as  to 
members  of  the  corporation,  and  would  arise 
from  the  same  facts.  It  may  be  suggested 
here  that  while  there  was  a  want  of  power  to 
order  this  improvement  under  the  act  in  ques- 
tion, and  perhaps  a  total  want  of  power  to 
issue  the  tionds,  there  was  ample  power  vest- 
ed In  the  corporation  to  make  the  improve- 
ment and  assess  the  cost  of  it  under  valid  ex- 
isting law ;  and,  whatever  may  be  said  about 
the  rights  of  the  holders  of  the  bonds  thus 
Issued  without  authority,  it  does  not  neces- 
sarily follow  that  the  question  between  the 
city  and  the  property  holders,  or  the  con- 
tractors doing  the  work,  is  the  same.  Hitcb- 
fock  V.  City  of  Galveston,  supra.  Several  of 
the  plaintiffs  allege  that  they  were  married 
women,  owning  in  their  own  right  and  as 
their  separate  property  the  lots  of  lands  abut- 
ting upon  the  street  upon  which  the  assess- 
ment is  charged.  The  Improvement  in  ques- 
tion, being  for  the  benefit  of  such  separate 
property  and  relating  thereto,  and  the  benefits 
accruing  therefrom  attaching  to  such  sep- 
arate property,  the  rules  heretofore  announc- 
ed apply  to  them  as  fully  as  If  they  were 
femes  sole.  As  such  owners  they  were  vest- 
ed with  the  full  right  to  petition,  to  vote, 
and  to  act  precisely  as  any  other  owner,  and 
whatever  would  act  as  an  estoppel,  were  they 
sole,  will,  with  respect  to  such  separate  prop- 
erty, have  the  same  effect  notwithstanding 
their  coverture." 

Section  348,  Wilson's  Rev.  &  Ann.  St.  1903, 
provides  that  "the  powers  granted  to  and  con- 
ferred upon  cities  of  the  first  class  shall  be 
exercised  by  the  mayor  and  council  of  such 
titles   as   provided   by    law."     Section    370, 


WUson'B  Rev.  ft  Ann.  St  1903,  prorlde*  that 
"cities  coming  under  the  provisiona  of  this 
act  In  their  corporate  capadttea,  are  antbor- 
Ized    and   onpowered   to   enact   ordinances 
for  the  following  purposes.  In  addition  to  the 
other  powers   granted    by    law."     One    of 
those  pniposes  la  for   bringing   streets   to 
grade,  and  for  paving,  macadamizing,  curb- 
ing, and  guttering  all  streets,  avennes,  and 
alleys,  the  assessment  to  be  made  for  each 
blodc  separately  <m  all  lota  and  pieces  of 
ground,  etc.     Now,  prior  to  the  enactment 
of   section   415,    Wilson's   Rev.   &   Ann.    St. 
1903,  by  the  Legislature  of  Oklahoma  Terri. 
tory  In  the  year  1885,  tbe  sole  power  to  pave 
and   macadamize  streets  was  by   virtue   of 
the  passage  of  an  ordinance  for  that  purpose; 
but  since  the  enactment  by  the  Legislature  la 
1895  of  said  section  415,  Wilson's  Rev.  &  Ann, 
St.  1903,  identically  the  same  as  section  444  of 
Wilson's  Rev.  A  Ann.  St.  1903,  It  Is  provided: 
"When  the  city  coimcil  shall  deem  It  neces- 
sary   to   grade,    pave,    macadamize,    gutter, 
drain  or  otherwise  Improve  any  street,  alley, 
avenue  or  lane^  or  any  part  thereof,  within 
the  limits  of  the  city,  for  which  a  special 
tax  is  to  be  levied  as  therein  provided,  such 
council  shall  by  resolution  declare  such  work 
or  Improvement  necessary  to  be  done,  and 
such  resolution  shall  be  published  for  four 
consecutive  weeks  in  some  newspaper  of  gen- 
eral circulation  In  the  city ;  and  if  the  owners 
of  a  majority  of  lots  or  parcels  of  land  liable 
to  taxation  therefor,  shall  not,  within  twenty 
days  thereafter,  file  with  the  clerk  of  said 
city,  their  protest  against  such  improvements, 
then  such  council  shall  have  the  power  to 
cause  such  Improvements  to  be  made  and  to 
contract  therefor  and  to  levy  the  taxes  as 
therein  provided."    The  declaring  by  resolo- 
tion   and   the  publication  of   the   same   for 
four  consecutive  weeks  in  some  newspaper  of 
general  circulation  in  the  dty  is  a  condition 
precedent  to  Jurisdiction,  and,  when  that  is 
done  without  protest  on  the  part  of  the  prop- 
erty owners  to  be  affected,  then  the  council 
shall  have  the  power  to  cause  sudi  Improve- 
ment to  be  made.     Prior  to  the  enactment 
of  that  section  cities  were  authorized  and 
empowered  to  enact  ordinances  for  the  pur- 
poses of  paving,  and,  of  course,  when  no  ordi- 
nance was  enacted,  there  was  no  power  in 
the  council  to  have  it  legally  done.    At  that 
thne  the  passage  of  the  ordinance  was  a  con- 
dition  precedent   to   the   mayor   or   council 
having  jurisdiction  or  power  to  cause  such 
improvements  to  be  made.    It  wonid  be  the 
better  practice  for  the  council  to  direct  all 
such  acts  by  first  passing  an  ordinance  or 
resolution;    but,  as  before  stated,  it  is  not 
necessary  to  determine  as  to  whether  or  not 
an  ordinance  is  required.  In  order  to  dedda 
this  case. 

Section  444  further  contains  a  proviso  to 
the  effect:  'The  property  owners  on  any 
street  of  not  less  than  two  thousand  feet 
in  length,  may,  by  petition  signed  by  a  ma- 
jority of  such  property  owners,  request  tb/^ 
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city  council  to  pave  such  streets  or  part  of 
street  with  any  material  used  for  standard 
paring,  to  be  designated  In  such  petition. 
And  it  shall  thereupon  be  the  duty  of  the  city 
council  to  proceed  to  pave  such  street  In 
accordance  with  the  prayer  of  such  petition, 
and  no  resolution  or  notice  of  intention  to  pave 
or  publication  thereof  shall  be  necessary." 
This  provision,  when  considered  with  the  oth- 
er sections  of  the  act  of  the  Oklahoma  Legis- 
lature of  March  5,  1901,  strongly  Indicates 
that  no  ordinance  was  required  after  the 
resolution  declaring  the  necessity  therefor 
had  been  duly  passed  and  publication  thereof 
made,  as  provided  by  law.  But  how  could 
the  property  owners  be  injured  by  the  fact 
that  no  ordinance  directing  the  paving  to  be 
done  was  passed?  Had  the  ordinance  been 
passed,  bow  would  It  have  benefited  the  abut- 
ting property  owners?  The  declaring  of  the 
necessity  by  resolution  and  the  publication  of 
the  same  was  for  the  benefit  of  the  abut- 
ting property  owners.  So  that  If  a  majority 
of  such  property  owners  did  not  desire  the 
improvement  to  be  made,  and  were  not  will- 
ing to  be  taxed  therefor,  within  20  days  they 
would  be  permitted  to  file  with  the  clerk 
their  protests  and  thereby  arrest  such  Im- 
provement. In  other  words,  said  section  444, 
In  providing  for  this  resolution  and  the  pub- 
lication thereof,  and  for  the  filing  of  protest 
by  the  majority  of  abutting  property  owners, 
provided  a  referendum  for  such  property 
owners  as  to  such  proposed  improvement. 
And  further  on  the  proviso  therein  contain- 
ed  provides  for  an  initiative;  that  Is,  where 
a  majority  of  such  property  owners  request- 
ed the  city  to  pave  such  streets  or  parts  of 
streets  with  any  material  used  for  standard 
paving  by  designating  the  same  In  such  peti- 
tion, that  thereupon  It  he  the  duty  of  the  city 
council  to  proceed  to  pave  such  street  In 
accordance  with  the  prayer  of  such  petition, 
and  that  no  notice  of  publication  of  the  reso- 
lution should  be  necessary.  This  affords,  as 
to  the  kind  of  material,  the  exercise  of  the 
principle  of  the  initiative. 

Section  445.  Wilson's  Rev.  &  Ann.  St.  1903, 
provides  that:  "The  abutting  lots,  pieces  or 
parcels  of  ground  shall  be  charged  with  the 
cost  of  making  any  Improvements  herein 
specified,  to  the  centre  of  the  block,  where 
the  abutting  way  Is  on  the  exterior  of  the 
block,  and  to  the  exterior  of  the  block  where 
the  Improvement  is  made  on  an  alley  or  oth- 
er public  way  In  the  interior  of  such  block, 
each  quarter  block  shall  be  charged  with  the 
due  proportion  of  paving  both  the  front  and 
side  streets  of  such  block,  together  with  the 
area  found  by  Intersections  and  alley  cross- 
ings, which  cost  shall  be  apportioned  among 
the  lots  and  sub-dlvlslons  of  such  quarter 
block  according  to  the  benefits  to  be  assess- 
ed to  each  lot  or  parcel.  If  any  portion  of 
the  Improved  district  shall  not  be  platted  in- 
to lots  and  blocks,  the  council  shall  Include 
such  ground  in  the  proi)er  quarter  hlo<'k  dis- 
trict for  the  purpose  of  appraisement  and  as- 
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sessment  as  herein  provided."  When  the 
resolution  declaring  the  necessity  of  such  Im- 
provements and  notice  was  given,  there  could 
be  no  other  presumption  or  fact  carried  to 
the  abutting  property  owners  than  that  such 
pavement,  when  done,  should  be  paid  by  a 
special  tax  levied  upon  them.  No  protest 
of  any  kind  was  lodged  with  the  clerk  against 
such  proposed  Improvement,  and  the  referee 
found:  "That  the  plaintiffs,  as  citizens  of 
Shawnee,  received  notice  of  said  improve- 
ment, and  permitted  said  work  to  be  done 
without  objection  to  the  city  council,  and 
knowingly  received  the  benefits  thereof." 
Under  the  authorities  heretofore  cited  they 
are  estopped,  and  will  not  be  heard  to  ques- 
tion the  authority  ix>  have  such  Improvements 
made. 

As  to  assessment:  In  the  case  of  Barber 
Asphalt  Paving  Co.,  181  U.  S.  344,  21  Sup. 
Ct.  &32,  45  L.  Ed.  879,  the  court  says: 

"This  array  of  authority  was  confronted 
In  the  courts  below  with  the  decision  of  this 
court  In  the  case  of  Norwood  v.  Baker,  172 
U.  S.  269,  19  Sup.  Ct.  187,  43  L.  Ed.  443, 
which  was  claimed  to  overrule  our  previous 
cases,  and  to  establish  the  principle  that  the 
cost  of  a  local  Improvement  cannot  be  assess- 
ed against  abutting  property  according  to 
frontage,  unless  the  law  under  which  the 
Improvement  is  made  provides  for  a  pre- 
liminary bearing  as  to  the  benefits  to  be  de- 
rived by  the  property  to  be  assessed.  But  we 
agree  with  the  Supreme  Court  of  Missouri 
In  its  view  that  such  Is  not  the  necessary 
legal  Imiwrt  of  the  decision  In  Norwood  v. 
Baker,  172  U.  S.  269,  19  Sup.  Ct.  187,  43 
L.  Ed.  443.  That  was  a  case  whereby,  by 
a  village  ordinance  apparently  aimed  at  a 
single  person,  a  portion  of  whose  property 
was  condemned  for  a  street,  the  entire  cost 
of  oi)ening  the  street,  including  not  only  the 
full  amount  paid  for  the  strip  condemned,  but 
the  cost  and  expenses  of  the  condemnation 
proceeding,  was  thrown  upon  the  abutting 
property  of  the  i)erson  whose  land  was  con- 
demned. This  appeared  both  to  the  court 
below  and  to  a  majority  of  the  Judges  of 
this  court  to  be  an  abuse  of  the  law,  an  act 
of  confiscation,  and  not  a  valid  exercise  of 
the  taxing  power.  This  court,  however,  did 
not  affirm  the  decree  of  the  trial  court  award- 
ing a  perpetual  injunction  against  the  mak- 
ing and  collection  of  any  special  assessments 
upon  Mrs.  Baker's  property,  but  said :  'It 
should  be  observed  that  the  decree  did  not 
relieve  the  abutting  property  from  liability 
for  such  amount  as  could  be  properly  assess- 
ed against  it.  Its  legal  effect,  as  we  now 
adjudge,  was  only  to  prevent  the  enforcement 
of  the  particular  assessment  in  question.  It 
left  the  village,  in  its  discretion,  to  take 
such  steps  as  were  within  Its  power  to  take, 
either  under  existing  statutes  or  any  author- 
ity that  might  thereafter  be  conferred  upon 
it,  to  make  a  new  assessment  upon  the  plain- 
tiff's abutting  propertj'  for  so  much  of  the 
expense  of  the  opening  of  the  street  as  was 


Digitized  by 


Google 


994 


05  PACIFIC  REPOBTEB. 


(OkL 


found  upon  due  and  proper  inquiry  to  be 
equal  to  tlie  ^>ecial  benefits  accruing  to  tlie 
property.  By  the  decree  rendered  the  court 
avoided  the  performance  of  functions  apper- 
taining to  an  assessing  tribunal  or  body,  and 
left  the  subject  under  the  control  of  the  lo- 
cal authorities  designated  by  the  state.' 

"That  this  decision  did  not  go  to  the  extent 
claimed  by  the  plaintiff  in  error  In  this  ease 
is  evident,  because  In  the  opinion  of  the  ma- 
jority it  is  expressly  said  that  the  decision 
was  not  inconsistent  with  our  decisions  In 
Parsons  v.  District  of  Columbia,  170  U.  S. 
45,  56,  18  Sup.  Ct.  521,  42  L.  Ed.  943,  and 
in  Spencer  v.  Merchant,  125  U.  S.  345,  357, 
8  Sup.  Ct  821,  31  L.  Ed.  763.  It  may  be 
conceded  that  the  courts  of  equity  are  always 
open  to  afford  a  remedy  where  there  Is  an 
attempt,  under  the  guise  of  legal  proceedings, 
to  deprive  a  person  of  his  life,  liberty,  or 
property  without  due  process  of  law.  And 
such,  In  the  opinion  of  a  majority  of  the 
Judges  of  this  court,  was  the  nature  and  ef- 
fect of  the  proceedings  In  the  case  of  Nor- 
wood T.  Baker.  But  there  Is  no  such  state 
of  facts  in  the  present  case.  Those  facts  are 
thus  stated  by  the  court  of  Missouri:  'The 
work  done  consisted  of  paving  with  asphaitum 
the  roadway  of  Forest  avenue,  in  Kansas 
City,  36  feet  in  width,  from  Independence 
avenue  to  Twelfth  street,  a  distance  of  half 
a  mile.  Forest  avenue  Is  one  of  the  oldest 
and  best  improved  residence  streets  in  the 
city,  and  all  of  the  lots  abutting  thereon 
front  the  street  and  extend  therefrom  uni- 
formly the  depth  of  an  ordinary  city  lot  to 
an  alley.  The  lots  are  all  Improved  and  used 
for  residence  purposes,  and  all  of  the  lots 
are  substantially  on  the  grade  of  the  street 
as  Improved,  and  are  similarly  situated  with 
respect  to  the  a£y>halt  pavement.  The  struc- 
ture of  pavement  along  its  entire  extent  is 
uniform  In  distance  and  quality.  There  Is 
no  showing  that  there  Is  any  difference  In 
the  value  of  the  lots  abutting  on  the  im- 
provement.' What  was  complained  of  was 
an  orderly  procedure  under  a  scheme  of  lo- 
cal improvements  prescribed  by  the  Legisla- 
ture and  approved  by  the  courts  of  the  state 
as  consistent  with  constitutional  principles." 

In  this  case  the  procedure  was  inaugurated 
conformably  to  the  Kansas  City  charter  by 
the  adoption  of  a  resolution  by  the  common 
council  of  the  city  declaring  the  work  of  pav- 
ing the  street,  and  with  a  pavement  of  a  de- 
fined character,  to  be  necessary,  which  reso- 
lution was  first  recommended  by  the  board  of 
public  works  of  the  city.  This  resolution  was 
thereupon  published  for  10  days  in  the  news- 
paper doing  the  city  printing.  Thereafter 
the  owners  of  a  majority  of  front  feet  on  that 
part  of  the  street  to  be  Improved  bad  the 
right,  under  the  charter,  within  30  days  after 
the  first  day  of  publication  of  such  resolution, 
to  file  a  remonstrance  with  the  city  clerk 
against  the  proposed  Improvement,  and  there- 
by divest  the  common  council  of  the  power  to 
make  the  Improvement,  and  such  property 


owners  had  the  right,  by  filing  In  the  same 
period  a  petition  so  to  do,  to  have  such  street 
improved  with  a  different  kind  of  material  or 
in  a  different  manner  from  that  specified  in 
the  resolution.  In  this  instance  neither  such 
a  remonstrance  nor  petition  was  filed,  and  the 
common  council,  upon  the  recommendation  of 
the  board  of  public  works,  enacted  an  ordi- 
nance requiring  the  construction  of  the  pave- 
ment. The  charter  requires  that  a  contract 
for  such  work  shall  be  let  to  the  lowest  and 
best  bidder.  Thereupon  bids  for  the  work 
were  duly  advertised  for,  and,  the  plaintiff 
company  being  the  lowest  and  best  bidder 
therefor,  a  contract  was  on  July  31,  1904,  en- 
tered into  between  Kansas  City  and  the 
plaintiff  for  the  construction  of  said  pave- 
ment. The  contract  expressly  provides  that 
the  work  shall  be  paid  for  by  the  issuance  of 
special  tax  bills  according  to  the  provisions 
of  the  Kansas  City  charter,  and  that  tbe  city 
should  not  in  any  event  be  liable  for  or  on 
account  of  the  work.  The  cost  of  the  pave- 
ment was  apportioned  and  charged  against 
the  lots  fronting  thereon  according  to  the 
method  prescril)ed  by  the  charter,  which  Is 
that  the  total  cost  of  the  work  shall  be  ap- 
portioned and  charged  against  the  lands  abut- 
ting thereon  according  to  the  frontage  of  tbe 
several  lots  or  tracts  of  land  abutting  on  tlie 
Improvement  The  charge  against  each  lot 
or  tract  of  land  was  evidenced  by  a  tax  bill. 
The  tax  bill  representing  the  assessment 
against  each  lot  was  by  tbe  charter  made  a 
lien  upon  the  tract  of  land  against  which  it 
was  issued,  and  was  prima  facie  evidence  of 
the  validity  of  the  charge  represented  by  it 
Such  lien  can  be  enforced  only  by  a  suit  in  a 
court  of  competent  Jurisdiction,  against  the 
owners  of  the  land  charged.  No  personal 
Judgment  was  authorized  to  l>e  rendered 
against  the  owner  of  the  land.  The  right  was 
expressly  conferred  on  tbe  owner  of  reducing 
the  amount  of  the  recovery  by  pleading  and 
proving  any  mistake  or  error  in  tbe  amount 
of  the  bill,  or  that  the  work  was  not  done 
in  a  good  and  workmanlike  manner.  Tbe  judg- 
ment was  for  the  plaintiff  for  the  amount  due 
on  the  tax  bill  and  for  tbe  enforcement  of  its 
lien.  See  statement  of  facts  In  Barber  As- 
phalt Paving  Co.  V.  French,  158  Mo.  534^  58 
S.  W.  935,  54  li.  R.  A.  492. 

Every  person,  as  a  meml)er  of  a  municipal 
community,  thereby  enjoying  the  incident 
benefits,  takes  notice  of  the  accompanying  ob- 
ligations. Streets  are  to  be  laid  out,  graded, 
paved,  and  lighted.  The  constabulary  must 
be  maintained  to  enforce  peace  and  preserve 
order.  Sewerage  systems  and  water  supplies 
must  be  provided.  No  one  Is  entitled  to  en- 
Joy  these  advantages  and  to  be  permitted 
to  successfully  contend  that  the  laws,  ordi- 
nances, and  resolutions  under  which  such 
benefits  and  advantages  are  created,  regulat- 
ed, and  controlled,  are  Invalid,  and  thereby 
escape  the  resultant  burdens.  The  citizen  of 
the  modem  municipality  and  property  owner 
thereof  take  notice  of  such  necessities.    Be 
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owes  bis  personal  service  to  maintain  order 
and  promote  the  public  good  In  his  municipal- 
ity, Just  as  be  owes  to  the  nation  bis  aervice 
to  protect  against  hostile  encroachments  and 
invaaion.  No  man  can  expect  to  have  proper- 
ty in  cities,  abutting  on  public  thoroughfares 
and  streets,  without  bearing  the  burdens  of 
special  taxation  to  maintain  grades,  build 
sidewalks,  and  macadamize  and  pave  the 
streets;  and  he  acquires  his  property  with 
the  full  knowledge  of  the  fact  that  the  legis- 
lative power  of  the  state  can  be  exercised  to 
levy  and  provide  for  an  assessment  or  special 
tax  for  such  Improvements.  The  legislative 
authority  of  the  state,  or,  when  properly  au- 
thorized to  be  exercised,  the  municipality, 
may  determine  over  what  territory  to  appor- 
tion the  burdens,  and  the  whole  subject  of 
ta:tlng  districts  belongs  to  the  Legislature, 
and  the  authority  may  be  left  to  local  boards 
or  bodies.  County  of  Mobile  v.  Kimball,  102 
U.  S.  703,  26  L.  Ed.  238;  Bauman  v.  Ross, 
167  U.  S.  548,  17  Sup.  Ct  966,  42  L.  Ed.  270; 
Shoemaker  v.  U.  S.,  147  U.  S.  282,  13  Sup. 
Ct.  361,  37  L.  Ed.  170.  Also  it  Is  within  the 
power  of  the  Legislature  to  conclusively  de- 
termine in  advance  what  Improvements  shall 
be  taxed  against  certain  districts,  and  it  is 
presumed  that  the  Legislature  has  deter- 
mined in  advance  what  property  shall  be 
benefited  to  the  extent  of  the  cost  of  such  Im- 
provement. French  v.  Barber  Asphalt  Co., 
181  U.  S.  324,  21  Sup.  Ct.  625,  45  L.  Ed.  879; 
Paulsen  v.  City  of  Portland,  149  U.  S.  30, 
13  Sup.  Ct.  750,  37  L.  Ed.  637;  Meier  v.  City 
of  St.  Louis,  180  Mo.  301,  79  S.  W.  955;  Coo- 
ley  on  Taxation  (33  Ed.)  vol.  2,  p.  1257 ;  Har- 
ton  V.  Town  of  Arondale,  147  Ala.  438,  41 
South.  935. 

There  is  no  proof  offered  by  plalntlflfs  that 
their  abutting  property  is  assessed  for  a 
greater  proportion  than  same  would  have 
been,  had  the  question  of  benefits  to  such  lots 
been  fully  inquired  Into  by  the  appraising 
board  of  the  city  council.  Their  finding, 
when  approved  by  the  council,  is  presumed 
to  be  correct.  Cooley  on  Taxation  (3d  Ed.) 
vol.  2,  p.  1258.  The  referee's  finding  as  to 
this  matter  was  as  follows:  "But  I  do  not 
find  that  said  appraisement  or  assessment  is 
any  way  inequitable  or  unjust."  The  burden 
Is  upon  the  party  seeking  relief  to  show 
that  he  Is  entitled  to  same  and  has  adopted 
the  appropriate  remedy.  City  of  Spokane  v. 
Browne,  8  Wash.  317,  36  Pac.  26;  McHenry 
V.  Selvage  et  al.,  90  Ky.  232,  35  S.  W.  045 ; 
Meier  v.  City  of  St.  Louis  et  al.,  180  Mo.  391, 
79  S.  W.  955;  Matthews  v.  Kimball  et  al.,  70 
Ark.  451,  66  S.  W.  651,  69  S.  W.  547 ;  Morse 
V.  City  of  Omaha,  67  Neb.  427,  93  N.  W.  734; 
Clinton  V.  City  of  Portland,  26  Or.  410,  38 
Pac.  407 ;  Portsmouth  Savings  Bank  et  al.  v. 
Omaha,  67  Neb.  50,  93  N.  W.  231 ;  Cooley  on 
Taxation,  p.  1255. 

There  appearing  no  reversible  error  in  the 
record,  the  Judgment  of  the  lower  court  is 
affirmed.    All  the  Justices  concur. 


MILWAUKEE  GOLD  EXTRACTION  CO.  v. 

GORDON  et  al. 
(Supreme  Ck)art  of  Montana.     May  18,  1908.) 

1.  PLEAniNG— Answer— SuFFiciENCT  OP  De- 
nial. 

Code  Civ.  Proc.  1895,  §  690,  provides  that 
an  answer  must  contain  a  general  or  specific 
denial  of  each  material  allegation  of  the  com- 
plaint controverted  by  defendant,  or  of  any 
knowledge  or  information  tiiereof  sufficient  to 
form  a  l)elief.  Held  that,  while  the  Code  ap- 
parently contemplates  that  an  assertion  of  a 
want  of  knowledge  shall  be  in  the  form  of  a 
denial,  an  allegation  that  defendants  ''have  not 
sufficient  knowledge  or  information  to  form  a 
belief  as  to  the  matters  and  facts  alleged  in  the 
complaint"  amounts  to  a  denial,  and  is  a  sub- 
stantial compliance  with  the  provision. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  39,  Pleading,  §§  244-252.] 

2.  CoBPOBATioNS— Actions  Against— Denial 

— SUFPICIENOT  —  COBPOBATE  CHAKAOTEB  OF 

Plaintiffs. 

The  provisions  of  the  section  are  applicable 
to  any  and  every  allegation  in  a  complaint ;  and 
hence,  in  an  action  by  a  corporation,  a  necessary 
allegation  in  the  complaint  that  plaintiff  is  a 
corporation  may  be  put  in  issue  by  a  denial  in 
the  answer. 

3.  Evidence  —  Public  Recobds  of  Fobeion 
State  —  Constitutioral  and  Statdtobt 
Pbovisions. 

Const.  U.  S.  art.  4,  §  1,  provides  that  full 
faith  and  credit  shall  be  given  in  each  state  to 
the  public  acts,  records,  and  judicial  proceedings 
of  every  other  state,  and  that  Congress  may  by 
general  laws  prescribe  the  manner  in  which  such 
acts,  etc.,  shall  be  proved  and  the  effect  thereof. 
Rev.  St.  U.  S.  §  906  (U.  S.  Comp.  St.  1901,  p. 
677),  provides  that  all  records  and  exemplifica- 
tions of  books  which  may  be  kept  in  any  public 
office  o£  any  state  or  territory  not  appertaining 
to  a  court  shall  t>e  proved  or  admitted  in  any 
court  or  office  in  any  other  state  or  territory  by 
the  attestation  of  the  keeper  of  the  records  and 
the  seal  of  his  office  annexed,  if  there  be  a 
seal,  together  with  a  certificate  of  the  presiding 
justice  of  the  court  of  the  county  or  district 
in  which  such  office  may  be  kept,  or  of  the  Gov- 
ernor or  Secretary  of  State,  the  chancellor  or 
keeper  of  the  great  seal  of  the  state  or  territory, 
that  the  attestation  is  in  dne  form  and  by  the 
proper  officers.  Code  Civ.  Proc.  18!)5,  §  3206, 
subd.  7,  provides  that  certain  official  documents 
in  a  sister  state  may  be  proved  by  a  copy  cer- 
tified by  the  legal  keeper  thereof,  together  with 
the  certificate  of  the  Secretary  of  State,  judge 
of  the  Supreme,  district,  or  county  court,  or 
mayor  of  a  city  of  the  state  that  the  copy  is 
duly  certified  by  the  officer  having  the  legal  cus- 
tody of  the  original.  A  copy  of  the  articles  of 
incorporation  of  a  company  on  file  in  the  office 
of  a  county  recorder  in  Arizona  was  certified 
by  the  county  recorder  and  filed  in  the  Secretary 
of  the  territory's  office,  but  it  did  not  contain 
a  certificate  of  the  judge  of  the  court  of  the 
county  or  of  the  Governor  or  Secretary  of  the 
territory  that  the  attestation  was  in  due  form 
by  the  proper  officer.  The  Secretary  of  the  ter- 
ritory made  a  certified  copy  of  the  copy  he  bad 
on  file,  and  transmitted  it  to  the  Secretary  of 
State  of  Montana,  his  certificate  reciting  that 
he  had  thereunto  set  his  hand  and  affixed  his 
"official  seal,"  and  the  certificate  was  followed 
by  the  word  "seal,"  but  it  did  not  affirmatively 
appear  that  the  seal  used  was  the  great  seal  of 
the  territory.  Held,  that  the  copy  was  not  ad- 
missible to  prove  the  corporate  existence  of  the 
company  under  the  federal  or  state  law  either 
as  a  certified  copy  from  the  office  of  the  county 
recorder  or  from  the  office  of  the  Secretary  of 
the  territory. 
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4.  Same. 

In  the  absence  of  a  state  statute  defining 
the  evidentiary  value  or  effect  of  a  copy  of  a 
record  from  another  state,  Key.  St.  U.  S.  I  906 
(U.  S.  Comp.  St.  1901,  p.  677),  Is  binding  upon 
the  courts  of  the  state,  at  least  to  the  extent  of 
defining  the  evidentiary  value  of  such  a  copy. 

[Ed.  Note.— For  cases  in  point  lee  Cent.  Dig. 
▼ol.  20,  Evidence,  H  1660-1671.] 

5.  Same— SxATtJTOBT  Pnovisions. 

Code  Civ.  Proc  1893,  |  3207,  relating  to 
proof  of  public  records,  refers  to  a  public  record 
of  a  private  writing  'within  the  state,  and  not 
to  proof  of  records  of  other  states. 

6.  Same— PKBsmipnoNS— Chabacteb  of  Seai.. 

There  is  no  presumption  that  a  seal  used 
by  the  Secretary  of  a  territory  in  certifying  a 
public  record  is  the  great  seal  of  the  territory; 
and  hence,  where  the  statute  requires  the  affix- 
ing of  that  seal  to  a  copy  of  a  record  to  admit 
It  as  evidence,  the  fact  that  the  seal  used  is 
such  must  affirmatively  appear. 

7.  Saue. 

Const  n.  S.  art.  4,  |  1,  provides  that  full 
faith  and  credit  shall  be  given  in  each  state  to 
the  public  acts,  records,  and  judicial  proceedings 
of  every  other  state.  Rev.  St.  U.  S.  §  906  (U.  S. 
Comp.  St.  1901,  p.  677),  provides  that  records 
and  exemplifications  of  books  which  may  be  kept 
in  any  public  office  of  any  state  or  territory  not 
appertaining  to  a  court  shall  have  such  faith 
and  credit  given  to  them  in  every  court  and 
office  within  the  United  States  as  they  have  by 
law  or  usage  in  the  courts  or  offices  of  the  state 
or  territory  from  which  they  are  taken.  Held 
that,  as  there  is  no  common-law  rule  for  grant- 
ing charters  to  corporations,  which  are  the 
creatures  of  law,  and  authorized  by  private  stat- 
utes or  general  laws,  and  as  courts  of  Montana 
do  not  take  judicial  notice  of  the  statutory  law 
of  Arizona,  a  certified  copj'  of  the  record  of  in- 
corporation of  a  company  in  Arizona  is  not  evi- 
dence in  a  Montana  court  of  its  lawful  incor- 
poration in  Arizona,  in  the  absence  of  proof  that 
the  laws  of  Arizona  authorized  its  incorpora- 
tion. 

&  OORPORATTONB  —  ObOANIZATIOR— EVIDBNOK 

— ^De  Facto  Oobpobations. 

In  order  to  prove  that  a  corporation  de 
facto  exists,  it  must  be  shown  that  there  is  a 
law  of  the  state  or  territory  of  the  corporation's 
alleged  existence  authorizing  the  organization 
of  such  a  corporation ;  that  a  bona  fide  attempt 
has  been  made  to  effect  such  an  organization, 
and  the  actual  user  of  the  corporate  powers  or 
some  of  them,  which  might  rightfully  nave  been 
used  had  the  corporation  been  regularly  organ- 
ized. 

9.  New  Tbiai,  —  Pbocedube  to  Proodbk  — 

SPEOinCATIONS  OF  EJbBOR— NBC3B88ITT. 

Under  Laws  1907,  p.  89,  amending  Code 
Civ.  Proc.  1895,  {  1173,  as  amended  by  Laws 
1906,  p.  186,  relating  to  the  practice  on  motions 
for  new  trials,  there  is  no  statement  on  motion 
for  a  new  trial,  but  the  motion  must  be  made 
upon  affidavits  or  the  minutes  of  the  court,  or 
upon  a  bill  of  exceptions  settled  as  provided  by 
section  1152.  as  amended  by  Laws  1905,  p.  185, 
a.'.d  a  bill  of  exceptions  is  not  required  to  con- 
tain any  specifications  of  error. 

10.  Appeal  and  Erbor— Record — Failure  to 
Incobfobate  Testimont. 

Where  testimony  alleged  to  have  been  im- 
properly excluded  is  not  incorporated  in  the  rec- 
ord on  appeal,  the  question  of  its  improper  ex- 
clusion cannot  be  reviewed. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
Tol.  3,  Appeal  and  Error,  H  2905-2909.] 

11.  Mines  and  Minebals  —  Patents  —  Pso- 
ceedinqs  on  adverse  claim  —  right  to 
Ubge  Insufficiency  of  Declabatobt  State- 
ment. 

Where  an  adverse  claimant  to  a  mining 
daim  fails  to  show  any  right  to  the  ground  in 


controversy,  he  cannot  object  that  the  claimants 
are  not  entitled  to  a  patent  because  of  the  in- 
sufficiency of  their  declaratory  statement 
12.  Same  —  EviDENCB— Amended  Declabato- 
bt Statements. 

The  filing  of  amended  declaratory  state- 
ments of  mimng  claims,  authorized  by  Laws 
1901,  p.  56,  does  not  create  any  right  of  posses- 
sion or  location  in  the  premises  claimed  under 
the  first  location  which  did  not  exist  prior  to 
the  filing  of  the  additional  statements ;  and 
hence,  in  a  proceeding  on  an  adverse  claim,  the 
admissibility  of  amended  declaratory  statements 
as  evidence  is  not  affected  by  the  circumstance 
that  they  were  filed  subsequent  to  the  commence- 
ment of  the  suit 

Appeal  from  District  Court,  Granite  Conn- 
ty;   Geo.  B.  Winston,  Judge. 

Action  by  the  Milwaukee  Gold  Extraction 
Company  against  George  W.  Gordon  and  an- 
other. From  a  Judgment  for  defendants  and 
an  order  denying  a  new  trial,  plaintiff  ap- 
I)eals.    Affirmed. 

D.  M.  Durfee  and  W.  B.  Moore,  for  appel- 
lant Wingfleld  L.  Brown  and  Rodgers  it 
Rodgers,  for  respondenta. 

HOLLOWAT,  J.  This  is  an  adverse  suit 
instituted  by  the  Milwaukee  Gold  Extraction 
Company,  a  corporation,  owning  the  Hannah, 
Alice,  and  Dixie  quarts  lode  mining  claims, 
all  situate  in  Granite  county,  against  tlie 
defendants  Gordon  and  Doddlngton,  the  own- 
ers of  the  Maude  S.  claim.  It  is  alleged  In 
the  complaint  that  the  defendants  made  ap- 
plication for  patent  to  their  claim,  and  dur- 
ing the  period  of  publication  of  their  notice 
plaintiff  filed  in  the  local  land  office  its  pro- 
test and  adverse  claim,  alleging  a  conflict  be- 
tween the  surface  area  of  defendants'  claim 
and  the  surface  areas  of  the  claims  owned  by 
the  plaintiff.  It  is  alleged  that  this  adverse 
was  allowed,  and  that  within  30  days  there- 
after tills  action  was  commenced.  The  de- 
fendants answered,  admitting  the  making  of 
their  application  for  patent,  and  undertook  to 
deny  every  other  allegation  in  the  complaint 
They  also  set  forth  affirmatively  the  acts  and 
things  done  by  them  In  making  and  perfecting 
their  location  of  the  Maude  S.  claim  and  in 
representing  the  same.  A  reply  was  filed 
which  puts  in  issue  the  affirmative  allegations 
In  the  answer,  and  also  pleads  a  forfeiture 
by  defendants  of  any  right  which  they  may 
have  had  by  virtue  of  the  location  of  the 
Maude  S.  claim.  Upon  the  trial  the  court  ex- 
cluded all  testimony  offered  by  the  plaintiff, 
heard  the  evidence  offered  by  the  defendants 
respecting  their  claim,  and  made  and  bad 
entered  a  Judgment  in  their  favor,  from 
which  Judgment  and  an  order  denying  It  a 
new  trial  the  plaintiff  appeals. 

Many  specifications  of  alleged  error  are 
made  by  the  appellant  but  these  may  be 
grouped,  as  they  present  but  few  questions 
for  determination.  In  paragraph  1  of  the 
complaint  it  is  alleged  "that  the  plaintiff  Is 
a  corporation  duly  organized  under  the  laws 
of  the  territory  of  Arizona,"  etc.  Paragraph  1 
of  the  answer  and  the  introductory  clause 
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read  aa  follows:  "Come  now  tbe  dtfendants, 
and  answering  tbe  plaintUTs  complaint  filed 
berelB,  say:  (1)  That  the  defendants  have 
not  sufficient  Icnowledee  or  Information  to 
form  a  belief  as  to  tbe  matters  and  facts 
set  out  In  paragraph  No.  1  of  the  said  com- 
plaint, and  therefore  deny  the  same."  Ap- 
pellant contends  that  this  statement  in  para- 
graph 1  of  the  answer  Is  not  sufficient  to  put 
the  plaintlfT  upon  proof  of  the  fact  that  It  was 
and  is  a  corporation.  Section  690  of  tbe 
Code  of  Civil  Procedure  for  1895,  among  oth- 
er things,  provides:  "The  answer  of  the  de- 
fendant must  contain :  (1)  A  general  or  spe- 
cific denial  of  each  material  allegation  of  the 
complaint  controverted  by  tbe  defendant,  or 
of  any  knowledge  or  information  thereof  suf- 
ficient to  form  a  belief.  •  *  •"  It  Is  said 
that,  as  defendants  did  not  follow  tbe  language 
of  the  Code,  they  did  not  raise  an  Issue  upon 
tbe  allegation  in  the  first  paragraph  of  the 
complaint.  But  we  are  not  impressed  with  the 
argument;  for,  while  the  Code  in  section 
690  above  apparently  contemplates  that  this 
assertion  of  a  want  of  knowledge  shall  be  In 
the  form  of  a  denial,  we  think  the  defendants 
complied  substantially  with  the  law  in  saying 
that  they  "have  not  sufficient  knowledge  or 
information  to  form  a  beWet  as  to  tbe  mat- 
ters and  facts  alleged  In  paragraph  1  of  tbe 
complaint."  In  other  words,  we  are  unable 
to  appreciate  any  difference  In  these  two  ex- 
pressions: (1)  I  say  that  I  have  not  suffi- 
cient knowledge  or  Information  to  form  a 
belief  as  to  a  particular  allegation ;  and  (^ 
I  deny  that  I  have  any  knowledge  or  lnfor> 
illation  sufficient  to  form  a  belief  as  to  a  par- 
ticular allegation.  The  Supreme  Court  of  Cal- 
ifornia, in  Hill  V.  Smith,  27  Cal.  476,  bas 
held  that  two  such  expressions  are  identical 
in  their  meaning.  Section  755  of  tbe  same 
Code  seems  to  authorize,  or  at  least  to  coun- 
tenance, tbe  form  of  denial  adopted  by  the 
defendants.  Tbat  section  provides:  "An  al- 
legation that  the  party  bas  not  sufficient 
knowledge  or  information  to  form  a  belief, 
with  respect  to  a  matter,  must,  for  all  pur- 
poses, including  a  criminal  prosecution,  be 
regarded  as  an  allegation  that  tbe  person  veri- 
fying the  pleading  has  not  such  knowledge  or 
Information."  In  order  to  give  the  plaintiff 
any  standing  In  court  it  was  necessary,  since 
it  was  not  a  private  person,  to  allege  the 
character  in  which  it  appeared.  The  allega- 
tion that  it  was  and  Is  a  corporation  was  a 
necessary  one,  and  it  certainly  cannot  be  said 
tbat  such  an  allegation  In  the  complaint  can- 
not be  put  In  issue  by  a  denial  In  the  answer. 
In  tbe  case  of  Martin  v.  Deetz,  102  Cal.  55,  36 
Pac.  368,  41  Am.  St.  Rep.  151,  the  following 
from  Orovllle  &  V.  R.  R.  Co.  v.  Plumas  Coun- 
ty. 37  Cal.  360,  is  quoted  with  approval: 
rrbls  provision  (section  358,  Cal.  Civ.  Code) 
does  not  go  to  tbe  extent  of  precluding  a  pri- 
vate person  from  denying  the  existence  de  jure 
or  de  facto  of  an  alleged  corporation.  It  can- 
not be  true  that  the  mere  allegation  tbat  a 
party    is  a   corporation  puts  the  question 


whether  It  is  such  a  corporation  beyond  tbe 
reach  of  Inquiry  in  a  suit  with  a  private  per- 
son. It  must  be  a  cori)oratlon  either  de  Jure 
or  de  facto,  or  it  has  no  legal  capacity  to  sue 
or  be  sued,  nor  any  capacity  of  any  kind.  It 
is  an  indispensable  allegation  in  an  action  by 
a  corporation  that  the  plalntllt  Is  a  corpora- 
tion; and  it  results  from  the  logic  of  plead- 
ing tbat  tbe  opposite  party  may  deny  the 
allegation."  The  provisions  of  our  Code 
above,  authorizing  a  denial  of  knowledge  or 
information  sufficient  to  form  a  belief,  are 
applicable  to  any  or  every  allegation  in  a 
complaint.  That  form  of  denial  will  raise  an 
Issue  as  to  the  corporate  existence  of  a  plain- 
tiff as  well  as  to  any  other  fact  pleaded  in 
the  complaint.  The  doctrine  announced  in  2 
Beach  on  Corporations,  g  869,  and  5  Bney. 
Pleading  &  Practice,  87,  cannot  be  applicable 
to  such  provisions  of  lew  as  we  have  in  sec- 
tion 690  above.  That  section  does  not  au- 
thorize us  to  make  an  exception  in  favor  of 
an  allegation  tbat  tbe  plaintiff  is  a  corpora- 
tion. 

It  is  alleged  tbat  the  plaintiff  is  a  corpora- 
tion organized  under  the  laws  of  Arizona, 
and  plaintiff  undertook  to  prove  this  fact,  and 
to  tbat  end  introduced  in  evidence  what  it 
denominated  a  certified  copy  of  the  articles 
of  incorporation  of  the  company.  Prom  tbe 
paper  offered  It  appears  that  the  original 
articles  of  Incorporation  were  filed  in  the  office 
of  the  county  recorder  of  Maricopa  county, 
Ariz. ;  that  the  county  recorder  made  a  certi- 
fied copy  thereof,  which  was  filed  in  tbe  ofllce 
of  tbe  Secretary  of  the  territory;  that  tbe 
Secretary  of  the  territory  made  a  certified 
copy  of  the  copy  which  he  bad  on  file  in  bis 
office  and  transmitted  it  to  tbe  Secretary  of 
State  of  the  state  of  Montana,  who  filed  the 
same  In  bis  office;  and  tbat  finally  the  Sec- 
retary of  State  of  Montana  furnished  the 
plaintiff  a  certified  copy  of  the  copy  In  his 
office,  and  that  this  was  the  paper  offered  in 
evidence.  The  body  of  the  paper,  which  is 
in  form  tbe  articles  of  Incorporation  of  the 
Milwaukee  Gold  Extraction  Comjiany,  bas 
attached  to  it  a  certificate  of  tbe  county  re- 
corder of  Miarlcopa  county  to  the  effect  that 
tbe  same  is  a  full,  true,  and  correct  copy  of 
the  original  and  the  whole  thereof.  This  is 
followed  by  tbe  indorsement:  "Filed  in  tbe 
office  of  the  Secretary  of  the  territory  of 
Arizona  this  25tb  day  of  February,  A.  D. 
1901,  at  3  p.  m.  G.  H.  Akera,  Secretary  of 
Arizona."  This  is  followed  by  a  certificate  of 
the  Secretary  of  Arizona  to  the  effect  that 
it  is  a  true  and  complete  transcript  of  tbe  ar- 
ticles of  incorporation  of  the  Milwaukee  Gold 
Extraction  Company,  which  was  filed  in  bis 
office  on  tbe  25th  day  of  February,  A.  D.  1901, 
at  3  o'clock  p.  m.  This  is  followed  by  the 
Indorsement:  "Filed  December  13,  1902,  at 
1  o'clock  p.  m.  Geo.  M.  Hays,  Secrftary  of 
State  of  Montana."  And  then  follows  tbe 
certificate  of  the  Secretary  qf  State  of  Mon- 
tana to  the  effect  that  the  paper  is  a  correct 
transcript  from  tbe  original  on  file  in  his  of- 
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flee  and  of  the  whole  of  said  original.  Ob- 
jection was  made  to  the  introduction  of  this 
paper  upon  the  ground  that  it  was  not  proper- 
ly authenticated,  and  the  objection  was  sus- 
tained. This  ruling  of  the  trial  court  presents 
one  of  the  principal  grounds  of  error  relied 
upon. 

Section  1,  art  4,  of  the  Constitution  of  the 
United  States  provides:  "Full  faith  and  cred- 
it shall  be  given  in  each  state  to  the  public 
acts,  records  and  Judicial  proceedings  of 
every  other  state,  and  the  Congress  may  by 
general  laws  prescribe  the  manner  in  which 
such  acts,  records  and  proceedings  shall  be 
proved  and  the  effect  thereof."  Conformably 
with  this  provision,  the  Congress  in  1804 
enacted  what  is  now  section  906,  Rev.  St. 
U.  S.  (U.  S.  Comp.  St.  1901,  p.  677),  a  part 
of  which  section  is  as  follows:  "All  records 
and  exemplifications  of  books  which  may  be 
kept  in  any  public  ofBce  of  any  state  or 
territory,  or  of  any  country  subject  to  the 
Jurisdiction  of  the  United  States,  not  apper- 
taining to  a  court,  shall  be  proved  or  admit- 
ted in  any  court  or  office  in  any  other  state 
or  territory  or  In  any  such  country  by  the 
attestation  of  the  keeper  of  said  records  or 
books  and  the  seal  of  his  office  annexed,  If 
there  be  a  seal,  together  with  a  certificate 
of  the  presiding  Justice  of  the  court  of  the 
county,  parish  or  district  In  which  such  office 
may  be  kept,  or  of  the  Governor  or  Secretary 
of  State,  the  chancellor  or  keeper  of  the  great 
seal  of  the  state  or  territory  or  country  that 
the  said  attestation  Is  in  due  form,  and  by 
the  proper  officers.  If  the  said  certificate 
is  given  by  the  presiding  Justice  of  a  court, 
it  shall  be  further  authenticated  by  the  clerk 
or  prothonotary  of  the  said  court,  who  shall 
certify  under  his  hand  and  the  seal  of  his 
office  that  the  said  presiding  Justice  Is  duly 
commissioned  and  qualified;  or  if  given  by 
such  Governor,  Secretary,  chancellor  or  keep- 
er of  the  great  seal,  It  shall  be  under  the 
great  seal  of  the  state,  territory  or  country 
aforesaid  In  which  It  Is  made."  But  appel- 
lant contends  that  the  state  of  Montana  has 
by  statute  provided  how  proof  of  a  public 
record  may  be  made,  and  cites  section  3207 
of  the  Code  of  Civil  Procedure  of  1893.  But 
this  section  clearly  refers  to  a  public  record 
of  a  private  writing  within  this  state.  West- 
ern Iron  Works  v.  Montana  Pulp  &  Paper 
Co.,  30  Mont.  5.j0,  77  Pac.  413.  If  we  have 
any  statute  upon  the  subject,  it  must  be  sec- 
tion 320C  of  the  same  Code.  After  enumer- 
ating various  other  documents,  that  section 
In  subdivision  7  provides:  "Other  official  doc- 
uments, may  be  proved  as  follows;  •  •  • 
(7)  Documents  of  any  other  class  In  a  sister 
state,  by  the  original,  or  by  a  copy,  certified 
by  the  legal  keeper  thereof,  together  with 
the  certificate  of  the  Secretary  of  State, 
Judge  of  the  Supreme  Court,  district,  or  coun- 
ty court,  or  mayor  of  a  city  of  such  state, 
that  the  copy  is  duly  certified  by  the  officer 
having   the   legal   custody  of  the  original." 


We  need  not  decide,  as  It  Is  not  necessary, 
to  what  extent.  If  any,  section  3206  above 
has  supplemented  or  supplanted  the  provi- 
sions of  section  906  of  the  United  States 
Revised  Statutes,  for  appellant  did  not  com- 
ply with  the  terms  of  either  statute.  In 
the  absence  of  a  statute  of  this  state  defining 
the  evidentiary  value  or  effect  of  a  copy  of 
a  record  from  another  state,  section  906 
above  Is  binding  upon  the  courts  of  this 
state,  at  least  to  the  extent  of  defining  the 
evidentiary  value  of  such  a  copy.  If  it  was 
sought  to  prove  the  corporate  existence  of 
this  company  by  the  certified  copy  of  the 
articles  of  Incorporation  from  the  office  of 
the  county  recorder  of  Maricopa  county, 
then  there  is  absent  the  certificate  of  the 
Judge  of  the  court  of  that  county,  or  of  the 
Governor  or  Secretary  of  the  territory,  that 
the  attestation  is  in  due  form  and  by  the 
proper  officer.  If  it  was  intended  to  rely 
upon  the  copy  from  the  office  of  the  Secre- 
tary of  the  territory,  then  it  lacks  the  Im- 
pression of  the  great  seal  of  that  territory. 
The  certificate  of  the  Secretary  of  the  terri- 
tory of  Arizona  concludes  as  follows:  "In 
witness  whereof  I  have  hereunto  set  my 
hand  and  affixed  my  official  seal" — followed 
by  the  word  "seal."  This  record  does  not 
bear  the  impression  of  the  seal,  or  Indicate 
what  It  is.  The  seal  used  may  or  may  not 
have  l>een  the  great  seal  of  the  territory. 
There  Is  not  any  presumption  that  it  was 
such  great  seal  (Slsk  v.  Woodruff,  15  111.  15), 
andsincelt  is  necessary  that  the  fact  be  made 
to  appear  affirmatively  that  the  statute  has 
been  complied  with,  there  was  a  failure  in  this 
particular.  This  question  has  received  c«i- 
sideration  from  many  courts;  but  It  is  suffi- 
cient to  cite  in  support  of  the  ruling  of  the 
trial  court  In  this  Instance  Parchen  v.  Peck, 
2  Mont.  567,  where  It  is  said:  "The  refusal 
of  the  court  to  admit  In  evidence  the  articles 
of  incorporation  is  as.signed  as  error.  The 
laws  of  Iowa,  under  which  it  Is  claimed  that 
the  Northwest  Transportation  Company  was 
incorporated,  provides  that  a  coriporation 
shall  be  organized  by  articles  of  incorpora- 
tion, which  shall  be  recorded  in  the  offices 
of  the  recorder  and  Secretary  of  State.  Iowa 
Code,  1873,  S  1060,  p.  183.  To  entitle  the 
records  of  these  articles  to  be  admitted  in 
evidence  in  this  territory,  how  should  they 
be  authenticated?  There  are  no  statutes  of 
this  territory  providing  In  what  manner  a 
record  of  this  character  should  be  authenti- 
cated for  this  purpose.  Then  the  laws  of  the 
United  States  upon  this  subject  must  be  com- 
piled with.  In  addition  to  the  attestation 
by  the  recorder  of  deeds  of  the  county,  where 
the  corporation  has  its  principal  place  ot 
business,  and  the  Secretary  of  State  of  Iowa, 
with  the  seal  of  said  state,  there  should  be 
to  each  attestation  respectively  'a  certificate 
of  the  presiding  Justice  of  the  court  of  the 
county,  parish,  or  district  In  which  such 
office  may  be  kept,  or  of  the  Governor,  Sec- 
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retary  of  State,  tbe  chancellor  or  keeper  of 
the  great  seal  of  the  state,  *  •  *  that 
tbe  said  attestation  Is  in  due  form,  and  by 
the  proper  officers.'  Eev.  St.  U.  S.  i  906. 
No  certificate  by  any  of  said  officers  is  at- 
tached to  tbe  certificate  or  attestation  of  tbe 
said  recorder  or  Secretary.  Tbe  Secretary  of 
State  did  not  add  any  such  certificate  to  bis 
own  attestation.  Tbe  articles  of  incorpora- 
tion were  properly  rejected."  But  if  tbe  at- 
testation bad  been  in  due  form,  tbe  trial 
court  could  not  be  put  in  error  for  excluding 
the  paper ;  for,  standing  alone,  It  was  insuffi- 
cient for  any  purpose.  In  this  country  there 
is  not  any  common-law  rule  for  granting 
charters  to  corporations,  which  are  the  crea- 
tures of  law,  and  are  authorized  either  by 
private  statutes  or  by  general  laws.  Savage 
T.  Russell,  84  Ala.  103,  4  South  235;  Flor- 
sheim  &  Co.  v.  Fry,  109  Mo.  App.  487,  84 
S.  W.  1023.  If  the  certified  copy  had  been 
admitted,  the  questions  which  would  neces- 
sarily have  suggested  themselves  at  once 
would  have  been:  Can  a  corporation  be  or- 
ganized in  Arizona  for  mining  purposes?  If 
so,  how  Is  it  organized  in  that  territory?  Is 
tlie  county  recorder  the  proper  custodian  of 
the  record  of  Its  organization  or  its  articles 
of  Incorporation,  and  do  tbe  laws  of  Arizona 
authorize  or  require  a  certified  copy  of  the 
articles  of  incorporation  to  be  filed  In  the 
office  of  the  Secretary  of  the  territory?  And 
even  If  these  questions  are  all  answered,  a 
further  one  would  have  suggested  itself,  viz.: 
What  use  can  be  made  in  Arizona  of  a  certi- 
fied copy  of  a  public  record  of  that  territory? 
Can  it  be  used  as  evidence  In  the  courts 
there?  Section  906,  Rev.  St.  U.  S.,  further 
provides:  "And  the  said  records  and  ex- 
emplifications so  authenticated  shall  have 
such  faith  and  credit  given  to  them  in  every 
court  and  office  within  the  United  States  as 
they  have  by  law  or  usage  in  the  courts  or 
offices  of  the  state,  territory  or  country  as 
aforesaid  from  which  they  are  taken."  In 
other  words,  if  admitted  In  evidence,  this  cer- 
tified copy  of  the  articles  of  incorporation 
of  the  plaintiff  company  must  have  been 
given  such  faith  and  credit  by  the  court  in 
Granite  county  as  it  would  be  given  by  the 
courts  in  Arizona.  But  since  there  was  not 
any  effort  made  to  show  what  tbe  laws  of 
Arizona  are  respecting  the  use  of  certified 
copies  of  public  records  there,  tbe  district 
court  in  Granite  coimty  could  not  have  given 
any  effect  whatever  to  such  evidence.  The 
courts  of  this  state  do  not  take  judicial  notice 
of  the  statutory  laws  of  Arizona  (McKnight 
V.  Oregon  Short  Line  R.  R.  Co.,  33  Mont. 
40,  82  Pac.  661),  and  therefore  not  any  of 
tbe  questions  suggested  above  could  be  an- 
swered, in  the  al>sence  of  proof  as  to  the 
provisions  of  the  laws  of  Arizona  respecting 
these  subjects. 

It  may  be  said  to  be  a  rule,  recognized  by 
the  courts  generally,  that  In  order  to  make 
proof  of  the  corporate  existence  of  a  foreign 
corporation  it  Is  requisite  that  in  addition  to 


the  properly  authenticated  paper  there  must 
be  evidence  to  show  tbe  laws  of  the  foreign 
state  authorizing  the  organization  of  such  a 
corporation,  providing  the  mode  of  its  incor- 
poration and  tbe  proper  custodians  of  the  pa- 
per offered  in  evidence.  Savage  v.  Russell 
and  Florsbeim  &  Co.  v.  Fry,  supra.  In  Wil- 
cox V.  Bergman,  96  Minn.  219,  104  N.  W.  955, 
5  L.  R.  A.  (N.  a)  938,  this  doctrine  is  suc- 
cinctly stated  as  follows :  "Our  conclusion  Is 
that,  to  render  certified  copies  of  records  from 
a  sister  state  competent  evidence  in  tbe  courts 
of  this  state,  it  must  be  shown  that  tbe  stat- 
utes of  that  state  provided  for  and  author- 
ized the  record  to  be  made,  and  also  the  par- 
ticular force  and  effect  given  to  certified  cop- 
ies as  evidence  In  the  courts  of  that  state." 
Of  course  the  mere  fact  that  the  Secretary  of 
State  of  Montana  accepted  and  filed  In  bis 
office  tbe  copy  of  the  articles  of  incorpora- 
tion from  the  office  of  the  Secretary  of  tbe 
territory  of  Arizona  cannot  add  anything  to 
its  value  as  evidence.  Whether  the  copy  filed 
is  sufficient  to  show  that  the  corporation.  If 
properly  organized,  Is  authorized  to  do  bue^ 
iness  in  this  state,  is  not  before  us  for  deter- 
mination. But  counsel  for  appellant  rely  up- 
on Hammer  v.  Garfield  M.  &  M.  Co.,  130  U.  S. 
291.  9  Sup.  Ct.  548,  32  I*  Ed.  964,  but  an  ex- 
amination of  the  record  In  that  case  will  dis- 
close that  the  question  of  tbe  due  authentica- 
tion of  the  paper  used  was  not  before  tbe 
court  and  was  not  passed  upon.  The  deci- 
sion in  that  case  must  therefore  be  under- 
stood with  reference  to  the  particular  matter 
before  the  court  for  determination.  Counsel 
for  appellant  also  cite  a  portion  of  section 
7712  from  Thompson  on  Corporations;  but 
an  examination  of  tbe  text  will  show  that  It 
is  based  upon  the  decision  in  Knapp  &  Co.  v. 
Strand,  4  Wash.  St  686,  30  Pac.  1063,  and 
that  case  was  decided  upon  a  particular  pro- 
vision of  the  statute  of  Washington,  and  is 
not  applicable  here,  where  we  have  no  such 
statute.  But  it  is  earnestly  contended  that 
even  though  the  court  was  correct  in  exclud- 
ing tbe  copy  of  the  articles  of  Incorporation, 
it  erred  in  excluding  plaintiff's  offered  proof 
that  tbe  plaintiff  was  and  is  a  corporation 
de  facto.  This  position,  however,  is  untena- 
ble ;  for  It  is  a  well-settled  rule  that.  In  order 
to  prove  that  a  corporation  de  facto  exists, 
these  facts  must  appear:  (1)  That  there  is 
a  law  of  the  state  or  territory  of  the  corpor- 
ation's alleged  existence  authorizing  tbe  or- 
ganization of  such  a  corporation ;  (2)  that  a 
bona  fide  attempt  was  made  to  effect  such  or- 
ganization; and  (3)  tbe  actual  user  of  tbe 
corporate  iwwers,  or  some  of  them,  which 
might  rightfully  have  been  used  bad  tbe  cor- 
poration been  regularly  organized.  Flnnegan 
V.  Xoerenberg,  52  Minn.  230,  53  N.  W.  1150, 
18  L.  R.  A.  778,  38  Am.  St  Rep.  552;  10  Cyc. 
2.")*2.  The  evidence  offered  by  the  plaintiff 
wholly  failed  to  prove,  or  tend  to  prove,  ei- 
ther the  first  or  second  of  these  prerequisites. 
Appellant  also  lurges  certain  alleged  errors 
of  law  occurring  with  respect  to  the  prima 
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facie  case  made  by  the  defendants.  In  tbis 
connection  it  la  suggested  by  counsel  for  re- 
spondents that,  since  these  alleged  errors  are 
not  specified  In  the  "bill  of  exceptions  and 
statement  on  motion  for  a  new  trial,"  they 
cannot  be  considered  on  this  appeal,  and  sec- 
tion 1173  of  the  Code  of  Civil  Procedure  of 
1895,  as  amended  by  Laws  1905,  p.  185,  is  cit- 
ed ;  but  that  section  of  the  Code  was  further 
amended  in  1907  (I^aws  1907,  p.  89)  so  that  now 
in  our  practice  we  do  not  hare  any  such  thing 
as  a  statement  on  motion  for  a  new  trial.  A 
motion  for  a  new  trial  must  now  be  made  up- 
on (a)  affidavits,  (b)  the  minutes  of  the  court, 
or  (c)  a  bin  of  exceptions,  settled  as  provided 
by  section  1155;  and  a  bill  of  exceptions  is 
not  required  to  contain  any  epeclflcationa  of 
errors.  Section  1152,  Code  dr.  Proc.  1895, 
as  amended  by  Laws  1905,  p.  185 ;  Martin  v. 
Oorscadden,  34  Mont.  308,  86  Pac.  33.  While 
appellant  has  designated  its  moving  paper  a 
bill  of  exceptions  and  statement  on  motion 
for  a  new  trial,  we  treat  it  as  a  bill  of  ex- 
ceptions only.  Appellant  seems  to  insist  that, 
although  the  ofTered  testimony  may  not  have 
been  eufflclent  for  any  other  purpose,  It  was 
Bufflclent  to  show  that  at  the  time  of  the  loca- 
tion of  the  Maude  S.  claim  the  particular 
ground  In  controversy  here  was  not  open,  pub- 
lic land  of  the  United  States  subject  to  min- 
eral location,  but  was  held  and  possessed  by 
plaintifF  or  its  predecessors  in  interest  un- 
der the  locations  of  the  Hannah,  Alice,  and 
Dixie  claims.  But  we  cannot  determine 
whether  this  is  true  or  not.  The  bare  pos- 
session of  the  conflicting  area  by  naked  tres- 
passers or  claimants  attempting  to  hold  un- 
der void  locations  would  not  be  sufficient  to 
withdraw  the  land  from  entry;  and  wheth- 
er plaintiff  or  its  predecessors  in  interest  were 
In  possession  under  valid  mineral  locations 
we  are  not  able  to  determine,  for  appellant 
has  omitted  from  the  transcript  the  declara- 
tory statements  of  these  several  claims,  and 
we  are  therefore  unable  to  say  whether  the 
area  in  conflict  was  or  was  not  withdrawn 
from  entry  at  the  time  of  the  location  of  the 
Maude  S.  claim. 

It  Is  impossible  for  this  court  to  say  wheth- 
er certain  offered  evidence  was  Improperly 
excluded,  unless  the  record  discloses  the  of- 
fered evidence.  Haupt  v.  Simington,  27  Mont. 
480,  71  Pac.  672;  Tague  v.  John  Caplice  Co., 
28  Mont.  51,  72  Pac.  207;  Leggat  v.  Carroll, 
30  Mont.  384,  76  Pac.  805.  With  the  failure 
of  plaintiff  to  establish  the  fact  that  it  was  a 
corporation,  either  de  facto  or  de  jure,  and 
its  failure  to  present  in  the  record  the  dec- 
laratory statements  of  its  claims,  fall  a  num- 
ber of  its  other  alleged  eiTors  predicated  ui»- 
on  the  rulings  of  the  trial  court  in  excluding 
offered  testimony. 

Objection  Is  made  to  the  sufficiency  of  the 
declaratory  statement  of  the  Maude  S.  claim, 
and  to  the  Introduction  In  evidence  of  an 
amended  and  also  a  second  amended  declara- 
tory statement  of  that  claim.  We  do  not 
think  that  the  original  declaratory  statement 


of  the  Maude  S.  claim  was  absolutely  void, 
but  this  is  not  material  here,  since  plaintiff 
has  failed  to  show  that  it  had  any  right 
whatever  to  the  ground  in  controversy  so 
far  as  this  record  discloses.  Wilson  v.  Free- 
man, 29  Mont.  470,  75  Pac.  86,  68  L.  R.  A. 
833.  Assuming,  but  not  deciding,  that  the 
first  amended  declaratory  statement  was  in- 
sufficient, there  is  not  any  contention  made 
that  the  second  amended  declaratory  state- 
ment Is  not  complete;  but  the  objection  is 
urged  that,  since  this  second  amended  dec- 
laratory statement  was  not  filed  until  the 
time  of  the  trial  of  this  case,  it  was  not  of 
any  efficacy  whatever.  Our  statute  (Laws 
1901,  p.  56)  autboriEing  the  filing  of  amended 
declaratory  statements  Is  the  same  as  a  stat- 
ute which  has  been  in  force  in  Colorado  for 
many  years  (Gen.  Laws  1877,  p.  631,  {  1823). 
In  Strepey  v.  Stark,  7  Colo.  614,  5  Pac.  111. 
the  Supreme  Court  of  Colorado  had  under 
consideration  the  same  question  as  is  here 
presented,  and  after  a  somewhat  extended 
reference  to  their  statute,  said:  "The  pur- 
pose of  this  adltional  certificate  appears  to 
be  sufficiently  expressed  by  the  language  of 
the  act.  It  cannot  create  a  right  of  posses- 
sion or  location  in  the  premises  claimed  un- 
der the  first  location,  which  did  not  exist 
prior  to  the  filing  of  such  adltional  certificate. 
It  can  confer  no  additional  right,  and  is 
therefore  evidence  of  none  as  against  any  In- 
tervening or  pre-existing  right  of  another. 
It  follows  that,  except  as  against  such  in- 
tervening rights,  an  additional  certificate 
serves  the  same  purpose,  in  its  admission  as 
evidence,  as  that  of  an  original  location  cer- 
tificate, and  will  relate  back  to  the  first  lo- 
cation. The  evident  intent  of  the  statute  is 
that  the  additional  certificate  shall  operate 
to  cure  defects  In  the  original,  and  thereby 
to  put  the  locator,  where  no  other  rights  have 
intervened,  Jn  the  same  position  that  he 
would  have  occupied  if  no  such  defect  had 
occurred.  Such  Intent  is  in  accord  with  the 
principle  of  all  curative  provisions  of  law. 
Without  such  result  this  provision  of  the 
statute  would  be  Ineffectual  to  confer  any 
additional  or  other  benefit  than  the  provisions 
of  section  2411,  Gen.  St.  1883,  for  an  entire 
relocation  of  a  mine  as  for  an  abandoned 
claim.  From  the  foregoing  view  of  the  pur- 
pose and  functions  of  a  location  certificate, 
original  and  additional,  it  does  not  appear 
that  the  admissibility  In  evidence  of  such 
additional  certificate  Is  affected  by  the  cir- 
cumstance that  it  was  filed  subsequent  to 
the  coumieucement  of  the  suit,  since  it  is  not 
evidence  of  any  after-acquired  right  or  Inter- 
est, but  merely  evidence  relating  to  a  right  of 
possession  which  must  have  been  acquired 
prior  to  the  filing  of  such  certificate,  and 
prior  to  the  acquisition  of  any  intervening 
right  of  the  controverting  party."  We  con- 
tent ourselves  by  saying  that  we  adopt  the 
view  of  the  Colorado  court 

We  have  reviewed  in  detail  those  specifica- 
tions of  error  which  appear  to  us  to  present 
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appellant's  principal  contentions.  We  have, 
however,  examined  the  other  specifications, 
but  do  not  think  that  they  raise  any  serious 
questions.  At  least  they  do  not  present  any 
errors  which  ought  to  work  a  reversal  of 
this  Judgment.  The  Judgment  and  order  are 
afiJrmed. 
Affirmed. 

BRANTLBX,  C  J.,  and  SMITH,  J.,  concur. 


STATE  V.  BRONZO. 

(Supreme  Ck>urt  of  Nevada.    Jane  1,  1008.) 

Cbiminal   Law— Appeai,— Pboceedinqs   Not 
IN  Recobd— Grounds  of  Motions. 

In  a  prosecution  for  murder,  where  the 
record  on  appeal  only  stated  that  the  motions 
made  by  defendant  as  to  the  regularity  of  the 
grand  jury  were  denied  by  the  court,  there  being 
nothing  to  show  upon  what  the  court  acted  in 
denying  the  motions,  and  all  presumptions  be- 
ing in  favor  of  the  proceedings  below,  it  will  be 
assumed  that  defendant's  objections  were  not 
supported  by  evidence. 

[Bd.  Note.— For  cases  in  point,  tee  Cent.  Dig. 
vol.  15,  Criminal  Law,  S  3017.] 

Appeal  from  District  Court,  Eureka  County. 

Martin  Bronzo  was  convicted  of  murder  In 

the  second  degree,  and  he  appeals.    Affirmed. 

Henry  K.  Mitchell,  for  appellant.  R.  C. 
Stoddard,  Atty.  Gen.,  for  the  State. 

SWEENEY,  J.  The  defendant  was  indict- 
ed for  the  crime  of  murder,  committed  In  the 
county  of  Eureka,  and  upon  trial  was  found 
guilty  of  murder  in  the  second  degree,  and 
seutenced  by  the  Judge  of  the  district  court 
of  the  Third  Judicial  district  of  Nevada,  in 
and  for  Eureka  county,  to  Imprisonment  In 
the  state  penitentiary  for  35  years.  A  motion 
in  arrest  of  Judgment  and  for  a  new  trial 
were  denied  by  the  district  court,  and  from 
such  order  the  defendant  appeals. 

The  only  question  presented  upon  this  ap- 
peal is  whether  or  not  the  grand  Jury  which 
Indicted  defendant  was  legally  impaneled. 
Counsel  for  the  defendant  challenged  the 
panel  of  the  grand  jury  upon  several  grounds. 
All  that  the  record  in  tills  case  shows  is 
that  the  motious  made  by  the  defendant  in 
reference  to  the  regularity  of  the  grand  Jury 
which  Indicted  the  defendant  were  denied  by 
the  court.  There  is  nothing  in  the  record 
showing  upon  what  the  court  acted,  and,  as 
all  presumptions  are  in  favor  of  the  regular- 
ity of  the  proceedings  of  the  trial  court,  we 
are  bound  to  conclude  that  the  grounds  of 
objection  made  by  defendant's  counsel  were 
not  supported  by  the  evidence  and  were  de- 
void of  merit.  State  v.  Wilson,  5  Nev.  43; 
State  V.  Wallln,  6  Nev.  280;  State  v.  Bigg, 
10  Nev.  288 ;   State  v.  Ah  Hung,  11  Nev.  428. 

The  Judgment  and  order  of  the  trial  court 
are  affirmed. 

TALBOT,  C.  J.,  and  NORCROSS,  J.,  con- 
cur. 


TONOPAH  LUMBER  CO.  v.  BILET  et  al. 

(No.  1,744.) 

(Supreme  Court  of  Nevada.    June  1,  1908.) 

1.  P1.EADIN0  —  Denial  of  Genuineness  of 
Wbitten  Instrument  —  Answer  Contain- 
ing Copt  of  Instrument— Affidavit. 

Under  Civil  Practice  Act,  §  54  (Comp. 
Laws,  {  3149),  providing  that  when  a  defense  to 
an  action  is  founded  upon  a  written  instrument, 
and  a  copy  thereof  is  contained  in  the  answer, 
the  genuineness  and  due  execution  of  such  in- 
strument shall  be  deemed  admitted,  unless  plain- 
tiff files  an  affidavit  denying  the  same,  where  a 
contract  set  up  in  defendant's  answer  did  not 
appear  upon  its  face  to  have  ever  been  signed 
or  executed  by  either  of  the  parties,  and  did  not 
purport  to  be  a  completed  instrument,  plaintiff 
was  not  required  to  file  an  affidavit  denying  its 
execution  and  genuineness,  and  could  show  the 
contract  by  oral  testimony,  as  an  instrument  is 
genuine,  within  the  statute,  which  is  in  fact 
what  it  purports  to  be,  and  is  only  executed 
when  the  parties  thereto  have  signed  and  sealed 
and  delivered  it  as  prescribed  by  law. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  39,  Pleading,  K  864-871.] 

2.  Witnesses— Impeachment  — Inconsistent 
Statements— Foundation  of  Impkachino 
Evidence. 

In  an  action  for  the  price  of  lumber,  ques- 
tions asked  the  president  of  plaintiff  corpora- 
tion relative  to  a  former  action  of  replevm  to 
recover  the  lumber,  to  impeach  his  testimony  he- 
cause  of  certain  declarations  in  the  replevin 
pleadings,  were  properly  excluded,  where  such 
pleadings  were  not  then  exhibited  to  the  wit- 
ness, and  subsequently  the  papers  in  the  re- 
plevin suit  were  introduced  by  defendants  in  evi- 
dence, from  which  it  appeared  that  they  were 
verified  by  another,  and  that  the  witness  was  at 
the  time  out  of  the  state. 

3.  Same— Explanation  of  Impeaching  Evi- 
dence. 

In  an  action  for  the  price  of  lumber,  where 
the  complaint  and  proceedings  in  a  replevin  suit 
were  offered  as  impeaching  evidence,  a  witness 
is  properly  allowed  to  explain  his  reasons  for 
verifying  the  complaint  in  the  replevin  suit,  by 
stating  that  it  was  made  because  of  a  conver- 
sation he  had  with  plaintiff's  president  relative 
to  the  contract,  and  that  the  verification  was 
made  and  the  suit  brought  on  the  advice  of  coun- 
sel, as  it  was  proper  to  relate  the  circumstan- 
ces under  which  the  alleged  impeactiing  docu- 
ment was  executed. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  50,  Witnesses,  «  1261.] 

4.  Same. 

In  an  action  for  the  price  of  lumber  fur- 
nished defendants,  evidence  of  a  contract  be- 
tween a  witness  and  defendants,  offered  for  the 
purpose  of  contradicting  the  witness,  was  prop- 
erly excluded,  where  the  witness'  attention  was 
not  called  to  the  contract  while  testifying  and 
it  did  not  appear  that  his  testimony  was  incon- 
sistent with  the  recitals  in  the  agreement ;  the 
contract  bein^;  otherwise  inadmissible  as  contain- 
ing self-serving  declarations. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  50,  Witnesses,  {§  1239,  1249-1251.] 

5.  Evidence— DocuMENTAKT  Evidbncb  —  Au- 
thentication—Execution. 

In  an  action  for  the  price  of  lumber  sold 
defendants,  they  offered  in  evidence  a  document, 
a  copy  of  which  was  attached  to  their  answer 
and  alleged  to  he  the  contract  entered  into  be- 
tween the  parties,  the  document  being  unsigned, 
and  containing  a  provision  that  a  written  guar- 
anty was  to  be  attached  thereto  and  made  a 
part  of  the  contract.  Witnesses  for  defendant 
were  permitted  to  testify  that  such  a  contract 
was  made  by  the  parties,  and  the  court  offered 
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to  allow  tlie  contract  to  be  admitted  for  the 
purpose  of  illustrating  the  testimony  and  show- 
inK  the  negotiations:  but  defendants  insisted 
that  it  should  be  admitted  as  evidence  of  the 
fontract  which  was  made,  and  not  for  any  other 
purpose.  Held,  that  the  court's  offer  to  admit 
the  alleged  contract  to  explain  the  testimony 
was  as  liberal  as  defendants  were  entitled  to. 

6.  Appeal   and    Krbob—Kxceptions— Suffi- 
ciency. 

To  entitle  a  party  to  have  instructions  re- 
viewed, the_  particular  error  in  each  instruction 
must  be  pointed  out  in  the  exception,  and  excep- 
tions taken  to  instructions  on  the  ground  that 
they  were  improper,  and  did  not  state  the  law, 
and  were  not  applicable  to  the  case,  and  were 
irrelevant,  were  too  general  for  consideration  on 
appeal,  but  an  objection  that  the  jury  were  in- 
structed on  a  matter  of  fact  was  properly  taken. 
[Ed.  Note.— For  cases  in  point,  see  Cent.  Dij. 
vol.  2,  Appeal  and  Error,  {  1C21.] 

7.  Same— Review— Vebdict  on   Conflictinq 
Evihence. 

Where  there  is  a  substantial  conflict  in  the 
evidence,  the  Supreme  Court  will  not  disturb 
the  verdict  of  the  jury  on  appeal. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  i§  3935-3937.] 

Appeal  from  District  Court,  Nye  County. 

Action  by  the  Tonopah  Lumber  Company, 
a  corporation,  against  M.  M.  Riley  and  an- 
other, copartners  under  the  name  of  the  Ca- 
sino Athletic  Club.  From  a  judgment  for 
plaintiff,  and  an  order  denying  a  motion  for 
a  new  trial,  defendants  appeal.    Affirmed. 

Jas.  F.  Dennis  and  F.  K.  Murphy,  for  ap- 
pellants. P.  E.  Keeler  and  L.  A.  Gibbons,  for 
respondent 

PER  CURIAM.  This  is  an  action  brought 
by  the  plaintiff  against  the  defendants  to  re- 
cover for  lumber  and  building  material  sold 
and  delivered  to  defendants  by  plaintiff  for 
the  sum  of  114,980.09,  the  payment  of  which 
It  is  alleged  was  to  be  guaranteed  by  Nye  & 
Ormsby  County  Bank,  and  that  the  lumber 
and  building  material  was  to  be  paid  for  as 
follows:  One-half  of  all  the  lumber  deliver- 
ed to  defendants  before  December  15,  1906, 
was  to  be  paid  In  cash  on  that  date,  and  the 
balance  for  the  lumber  used  in  the  comple- 
tion of  the  building  known  as  the  "fight 
arena"  was  to  be  paid  on  January  2,  1907— 
&nd  it  Is  alleged  that  the  defendants  failed 
and  refused  to  comply  with  the  terms  of  the 
contract  on  December  15,  1906.  For  the  fail- 
ure by  defendants  to  comply  with  the  provi- 
sions of  said  contract,  plaintiff  elected  to 
rescind  the  contract  and  sue  for  the  reason- 
able value  of  the  lumber  delivered  thereim- 
der.  In  their  answer  defendants  deny  all  the 
allegations  of  the  amended  complaint,  and  by 
way  of  further  answer,  counterclaim,  and 
cross-complaint  defendants  allege  that  the 
parties  hereto  entered  Into  a  written  contract 
to  build  a  flght  arena,  a  copy  of  which  al- 
leged written  contract  they  attach  to  their 
answer,  and  under  which  they  claim  afflrma- 
tive  relief.  The  cause  was  tried  with  a  jury, 
and  a  verdict  rendered  In  favor  of  plaintiff 
for  the  full  amount  sued  for,  and  judgment 
entered  thereon  accordingly.    From  the  judg- 


ment and  an  order  denying  a  motion  for  a 
new  trial,  defendants  apiK-al. 

1.  The  first  error  assigned  is  in  the  over- 
ruling of  defendants'  objection  to  the  Intro- 
duction of  oral  testimony  to  support  the  cause 
of  action  set  forth  in  plaintiff's  complaint  for 
the  reason  that  plaintiff  bad  filed  no  afiiduvit 
denying  the  due  execution  and  genuin^iess 
of  the  alleged  written  contract  set  up  in  de- 
fendants' answer  and  counterclaim.  Section 
54  of  the  Civil  Practice  Act  (Comp.  Laws,  { 
3149)  provides:  "When  the  defense  to  an  ac-- 
tlon  is  founded  upon  a  written  instrument, 
and  a  copy  thereof  is  contained  In  the  an- 
swer, or  a  copy  is  annexed  thereto,  the  gen- 
uineness and  due  execution  of  such  instru- 
ment sliall  be  deemed  admitted,  unless  the 
plaintiff  file  with  the  clerk,  five  days  after 
the  service  of  the  answer,  an  affidavit  deny- 
ing the  same."  The  alleged  contract  set  up 
In  defendants'  answer  did  not  appear  upon 
Its  face  to  have  ever  been  signed  or  executed 
by  either  of  the  parties  to  the  action,  and 
did  not  purport  to  be  a  completed  Instminent. 
"An  Instrument  is  genuine  which  is  in  fact 
what  it  purports  to  be;  and  it  Is  only  executed 
when  the  parties  thereto  have  signed,  sealed, 
and  delivered  It  in  the  mode  presented  by 
law."  Sloan  v.  Diggins,  49  Cal.  38;  In  re 
Garcelon'8  Estate,  104  Cal.  570,  38  Pac.  414. 
32  L.  R.  A.  595,  43  L.  B.  A.  134;  Bosenthal 
V.  Merced  Bank,  110  Cal.  198,  42  Pac.  640. 
The  Supreme  Court  of  Idaho,  considering  the 
effect  of  a  similar  statute,  say:  "The  due 
execution  of  an  instrument  goes  to  the  man- 
ner and  form  of  its  execution  according  to 
the  laws  and  customs  of  the  county  by  a  per- 
son competent  to  execute  it  The  genuineness 
of  an  instrument  evidently  goes  to  the  ques- 
tion of  its  having  been  the  act  of  the  party 
just  as  represented,  or.  In  other  words,  that 
the  signature  Is  not  spurious,  and  that  noth- 
ing has  been  added  to  it,  or  taken  away  from 
U,  which  would  lay  the  party  changing  the 
instrument  or  signing  the  name  of  the  person 
liable  for  forgery."  Cox  v.  N.  W.  Stage  Co., 
1  Idaho,  376,  380.  The  court  did  not  err  in 
overruling  defendants'  objection. 

2.  Error  is  assigned  In  the  sustaining  of  an 
objection  to  a  question  asked  the  witness  Re- 
vert president  of  the  plaintiff  corporation, 
relative  to  a  former  action  having  been  com- 
menced In  replevin  to  recover  certain  lum- 
ber delivered  to  the  building.  It  was  con- 
tended that  the  evidence  was  of  an  impeach- 
ing nature,  presumably  because  of  some  writ- 
ten declarations  contained  In  the  replevin 
pleadings.  The  pleadings  and  records  were 
not  at  the  time  exhibited  to  the  witness. 
Subsequently  the  papers  in  the  replevin  suit 
were  Introduced  by  the  defendants  In  evi- 
dence, from  which  It  appeared  they  were 
verified  by  one  A.  J.  Crocker,  and  that  the 
witness  Revert  was  at  the  time  absent  from 
the  state.  The  ruling  of  the  court  was  not 
error. 

3.  Error  is  assigned  in  the  refusal  of  the 
court  to  strike  out  a  portion  of  the  answer  of 
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the  witness  A.  J.  Crocker  wherein  he  was 
explaining  the  reason  he  verifled  the  com- 
plaint In  the  replevin  suit  The  witness 
stated  that  It  was  made  because  of  a  conver- 
sation he  had  had  with  Revert,  the  president 
of  the  company,  relative  to  the  proposed  orig- 
inal contract,  which  conversation  he  detailed, 
and  that  it  was  upon  advice  of  counsel.  De- 
fendants' counsel  objected  to  this  portion  of 
the  answer  upon  the  ground  that  it  was  a 
hearsay  declaration  tending  to  excuse  the 
plaintiff  for  a  seeming  Inconsistent  act  with 
reference  to  the  subject-matter  of  the  action. 
We  think  the  court  did  not  err  in  its  mling. 
The  complaint  and  proceedings  in  the  re- 
plevin action  were  ofCered  In  the  nature  of 
Impeaching  evidence.  Under  such  circum- 
stances the  witness  may  be  permitted  to  re- 
late the  circumstances  under  which  the  al- 
leg^ed  Impeaching  document  was  executed. 
Wlgmore  on  Evidence,  $  1044,  says:  "In  ao 
cordance  with  the  logical  principle  of  rele- 
vancy, the  Impeached  witness  may  always 
endeavor  to  explain  away  the  effect  of  the 
supposed  inconsistency  by  relating  whatever 
circumstances  would  naturally  remove  it. 
The  contradictory  statement  indicates  on  its 
face  that  the  witness  has  been  of  two  minds 
on  the  subject,  and  therefore  that  there  has 
been  some  defect  of  intelligence,  honesty,  or 
impartiality  on  his  part;  and  it  is  conceiv- 
able that  the  inconsistency  of  the  statements 
themselves  may  turn  out  to  be  superflcial 
only,  or  that  the  error  may  have  been  based, 
not  on  dishonesty  or  poor  memory,  but  upon 
a  temporary  misunderstanding.  To  tills  end 
it  is  l>oth  logical  and  just  that  the  explana- 
tory circumstances,  if  any,  should  be  re- 
ceived." See,  also,  Ferris  v.  Hard,  135  N.  Y. 
354,  82  N.  E.  129;  State  t.  Howard,  43  Or. 
166,  72  Pac.  880;  State  v.  Reed,  62  Me.  146; 
Stoudt  V.  Shepherd,  78  Mich.  S88,  41  N.  W. 
696;  Dole  v.  Wooldredge,  142  Mass.  161,  7 
N.  E.  832 ;  Hoggan  v.  Gaboon,  31  Utah,  172, 
87  Pac.  164;  2  Elliott  on  Bv.  (2d  Ed.)  i  931 ; 
1  Greenleaf  (16th  Ed.)  §  462. 

4.  Error  is  assigned  in  the  refusal  of  the 
court  to  admit  in  evidence  a  certain  contract 
entered  into  between  the  witness  J.  B.  Mur- 
phy and  the  defendants  on  the  18th  of  Decem- 
ber, 1906,  offered  upon  the  examination  of 
defendant  Riley.  As  the  plaintiff  corpora- 
tion was  not  a  party  to  this  contract,  its  re- 
citals could  in  no  way  be  binding  upon  it.  It 
was  contended,  however,  that  it  was  admis- 
sible for  the  purpose  of  contradicting  the 
witness  J.  B.  Murphy.  The  attention  of  the 
witness  Murphy  while  on  the  stand  was  not 
called  to  this  contract,  nor  was  he  asked  with 
r^^ard  to  any  statements  therein  that  were 
of  a  contradictory  nature  to  his  testimony. 
Besides  it  does  not  appear  that  the  testimony 
of  the  witness  Murphy  was  inconsistent  with 
the  recitals  in  the  agreement  The  contract 
offered  in  evidence  contained  numerous  re- 
citals that  were  self-serving  declarations  so 
far  as  defendants  were  concerned.  Unless  it 
clearly  appeared  that  It  was  admissible  for 


the  purpose  of  Impeaching  or  contradicting  a 
witness,  it  would  have  been  highly  improper 
to  have  admitted  It.  No  showing  having  been 
made  to  authorize  its  admission  for  purposes 
of  Impeachment,  the  court  did  not  err  in  ex- 
cluding it. 

6.  Error  is  assigned  in  the  refusal  of  the 
court  to  admit  in  evidence  the  unsigned  docu- 
ment, a  copy  of  which  was  attached  to  de- 
fendants' answer,  and  alleged  to  be  the  con- 
tract entered  into  between  the  parties,  for 
the  violation  of  which  defendants  claimed 
damages.  The  document  was  not  only  un- 
signed, but  a  provision  was  contained  there- 
in that  the  written  guaranty  of  the  Nye  & 
Ormsby  County  Bank  that  defendants  should 
comply  with  the  terms  of  the  contract  was  to 
be  attached  and  made  a  part  thereof.  This 
was  a  very  essential  part  of  the  contract,  if  it 
was  a  contract,  according  to  its  terms,  and  was 
lacking.  Counsel  for  defendants  claimed,  how- 
ever, that  the  parties  had  satisfactorily  settled 
the  question  of  guaranty  in  another  way,  and 
that  this  portion  of  the  contract  was  in  effect 
changed  by  oral  agreement.  Witnesses  upon 
the  part  of  the  defendant  had  been  permitted 
to  testify  that  such  contract  was  entered  in- 
to between  the  parties.  The  court  offered  to 
allow  the  document  to  be  admitted  in  evi- 
dence "for  the  purpose  of  illustrating  the 
testimony  and  showing  the  negotiations." 
Counsel  for  defendants  were  unwilling  that  it 
go  in  under  the  limitations  suggested  by  the 
court,  and  Insisted  on  the  offer  that  it  be  ad- 
mitted "as  evidence  of  the  contract  which 
was  entered  into,  not  for  any  other  purpose." 
As  the  document  was  unsigned  and  incom- 
plete according  to  its  terms  in  the  other  re- 
spect mentioned,  and  the  evidence  was  con- 
flicting upon  the  question  of  whether  it  was 
in  fact  the  intention  of  the  parties  to  enter 
into  a  contract  containing  the  terms  and  con- 
ditions of  this  unexecuted  Instrument,  we 
think  the  offer  of  the  court  was  as  liberal  as 
defendants  were  entitled  to,  and  we  find  no 
error  in  the  court's  ruling. 

6.  Counsel  for  appellant  assigns  error  In 
the  giving  of  certain  instructions  to  the  jury. 
The  only  exception  taken  to  the  Instructions 
given  is  in  the  following  language:  "Mr. 
Murphy :  If  your  honor  please,  I  would  like 
to  enter  an  exception  to  the  giving  of  the  in- 
structions on  the  ground  that  the  instruc- 
tions given  by  the  court  of  Its  own  motion 
are  improper,  and  do  not  state  the  law,  and 
are  not  applicable  to  this  case ;  and.  In  refer- 
ence to  the  Instructions  offered  and  given  on 
the  part  of  the  plaintiff,  we  take  an  exception 
to  the  giving  of  those  Instructions  on  the 
ground  they  do  not  contain  the  law,  and  are 
improper  and  irrelevant,  and  particularly 
with  reference  to  the  first  Instruction  on  the 
ground  that  it  Instructs  the  jury  on  a  matter 
of  fact."  With  the  possible  exception  of  the 
"first  instruction"  mentioned,  the  exception 
is  too  general  to  be  availing.  In  order  to  en- 
title a  party  to  an  action  to  have  the  instruc- 
tions reviewed,  the  particular  error  In  each 
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Instruction  complained  of  must  be  ][K>lnted 
out  In  the  exception.  This  is  required  In  or- 
der that  the  court's  attention  may  be  specifi- 
cally called  to  the  alleged  error,  and  that  It 
may,  If  deemed  erroneous,  be  corrected  in 
time.  McGurn  v.  Mclnnls,  24  Nev.  370,  55 
Pac.  3W,  56  Pac.  94 ;  Lobdell  v.  Hall,  3  Nev. 
520;  Sharon  v.  MInnock,  6  Nev.  382 ;  Bard  v. 
Elston,  31  Kan.  274,  1  Pac.  565;  Eldred  v. 
County,  33  Wis.  133;  Bnmstein  v.  Downs, 
112  Cal.  197,  44  Pac.  557 ;  Ilolman  v.  Boston, 
etc.,  Co.,  8  Colo.  App.  282.  45  Pac.  519.  The 
only  Instruction  that  might  be  deemed  suffi- 
ciently excepted  to  is,  we  think,  not  objec- 
tionable as  Instructing  the  Jury  upon  a  mat- 
ter of  fact. 

7.  The  assignment  of  error  that  the  verdict 
of  the  jury  is  contrary  to  the  evidence  Is,  we 
think,  not  well  taken.  The  most  that  can  be 
said  Is  that  the  evidence  is  conflicting.  Thia 
court  has  repeatedly  held  that,  where  there  Is 
a  substantial  conflict  in  the  evidence,  it  will 
not  disturb  the  verdict  of  the  Jury  or  deci- 
sion of  the  court. 

The  record  contains  a  number  of  other  mi- 
nor assignments  of  error,  in  which  we  flnd 
no  merit  and  deem  unnecessary  to  consider  at 
length. 

No  error  appearing  In  the  record,  the  Judg- 
ment and  order  of  the  trial  court  Is  afDrmed, 
and  It  is  so  ordered. 


FOULOER  V.  McGRATH  et  al. 
(Supreme  Court  of  Utah.     May  27,  1908.) 

1.  Appeal  and  Ebbob  —  Habmlkss  Ebbob — 
Natube  and  Fobu  of  Remedy. 

Where  a  building  contractor  sued  on  an 
express  contract  for  an  agreed  price  for  work, 
but  with  defendant's  consent  amended  the  com- 
plaint before  the  trial,  by  averring  that  such 
price  was  the  reasonable  value  of  the  work,  and 
the  answer  claimed  that  the  reasonable  value 
was  less  than  that  claimed  by  the  contractor, 
and  the  case  was  tried  on  the  theory  that  the  ac- 
tion was  based  on  quantum  memit,  it  was  not 
prejudicial  error  to  submit  the  case  to  the  jury 
upon  that  theory,  restricting  any  recovery  to 
an  amount  not  exceeding  the  contract  price. 

(BM.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  f  4031.] 

2.  WoBK   AND    Labob— Effect   or    Expbess 

CONTBACT. 

Though  a  building  contractor  may  not  aban- 
don a  contract  and  recover  more  than  the  con- 
tract price  upon  a  quantum  meruit,  where  the 
stipulations  have  been  departed  from  by  con- 
sent ot  the  parties,  and  it  is  doubtful  whether  the 
contract  as  a  whole  has  been  abandoned,  he  may 
sue  upon  a  quantum  meruit,  leaving  it  to  the 
owner  to  insist  upon  the  contract  to  limit  recov- 
ery to  the  stipulated  price,  or  to  claim  damages 
for  noncompliance  with  the  contract,  or  the  con- 
tractor may  sue  upon  the  contract  and  a  quan- 
tum meruit  in  separate  counts,  or  a  contractor, 
on  full  performance  by  him,  may  sue  to  recover 
the  amount  due  without  specially  declaring  upon 
the  contract. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  50,  Work  and  Labor.  {  23.] 

3.  CoNTBACTS— Substantial  Pebfobmance. 

Though  a  building  contractor  may  not  de- 
part from  the  terms  of  a  contract  and  recover  as 
upon  a  quaiftum  meruit,  »  substantial  compli- 


ance therewith  in  good  faith  entitles  the  con- 
tractor to  recover  on  the  contract,  with  a  right 
to  the  owner  to  recoup  any  damages  xustained 
through  the  contractor's  failure  to  literally  com- 
ply with  the  contract. 

[EH.  Note. — For  cases  in  point,  see  Cent.  Dif. 
vol.  11,  Contracts,  J  1353.] 

4.  Evidence— Effect  of  Opinion  Evidence 
— Conflict  with  Otheb  Evidence. 

Though  a  conclusion  stated  by  a  witness 
may  sometimes  support  a  finding  and  judgment, 
it  cannot  do  so  where  it  Is  contrary  to  the  facts 
established. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  20,  Evidence,  {  2400.1 

5.  Wobk  AND  Labob— Amount  of  Recovebt. 

Though  a  building  contractor  suing  on  an 
express  contract  to  recover  for  work  can  re- 
cover the  full  price,  on  showing  compliance 
with  the  contract,  and  in  the  absence  of  proof 
of  fraud,  etc.,  on  his  part,  where  he  relies  on 
a  quantum  meruit,  he  can  only  recover  the  rea- 
sonable value  of  the  work  done,  waiving  any 
profits  arising  under  the  contract. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  50,  Work  and  Labor,  §{  56,  57.] 

6.  Same. 

That  the  sum  received  from  an  insurance 
conipany  by  the  owner  of  a  building  destroyed 
by  fire  to  replace  it  exceeded  the  reasonable  val- 
ue of  the  new  building  does  not  entitle  the  con- 
tractor replacing  the  building  to  recover  such 
sum  in  an  action  on  a  quantum  meruit. 

7.  Same— Evidence— Sufficienct. 

Verdict,  in  an  action  by  a  building  contract- 
or to  recover  the  reasonable  value  o£  work  done, 
held  excessive. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  50,  Work  and  Labor,  S  58.] 

Appeal  from  District  Court,  Second  DIb- 
trict;    J.  A.  Howell,  Judge. 

Action  by  Fred  Foulger  against  John  Mc- 
Grath  and  another.  The  action  was  dis- 
missed as  to  defendant  John  M.  McGrath, 
and  from  a  Judgment  for  plaUttUT,  defendant 
Mary  McGrath  appeals.  Affirmed  on  condi- 
tion plalntur  consents  to  remit  part  of  Judg- 
ment ;  otherwise,  reversed  and  remanded  for 
new  trial. 

T.  D.  Johnson,  for  appellant  Joseph  Ches, 
for  respondent. 

FRICK,  J.  This  is  an  action  to  recover  a 
balance  alleged  to  be  due  for  the  construction 
of  a  certain  building  with  additions  thereto. 
The  respondent  substantially  alleges  in  his 
complaint  that  in  January,  1906,  he  and  the 
appellant  entered  into  a  written  agreement, 
whereby  respondent  agreed  to  build,  replace, 
and  repair  the  house,  kitchen,  and  wash 
room  of  the  appellant,  which  were  damaged 
and  partially  destroyed  by  fire,  for  the  agreed 
price  of  |877,  and  v^hich  U  the  reasonable 
value  thereof.  The  agreement  is  set  forth 
In  full  In  the  complaint,  and  It  is  provided 
therein  that  respondent  shall  "bnild,  replace, 
and  repair  the  house,  kitchen,  and  waahrocnn 
and  put  all  in  good  condition  to  the  accept- 
ance and  approval  of  John  McOrath  and  hia 
wife  for  the  sum  of  $877,  to  be  paid  from 
the  insurance  money  when  it  is  handed  over 
to  them  by  the  insurance  company."  It  is 
further  alleged  that.  In  pursuance  of  aald 
agreement,  the  respondent  entered  npoa  the 
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construction  of  said  buildings  and  completed 
them  m  March,  1906;  that  the  appellant  re- 
ceived the  money  from  the  insurance  com- 
pany In  February,  1006;  and  that  appellant 
had  paid  for  labor  performed  and  material 
used  In  said  buildings  the  sum  of  $324.27, 
leaving  a  balance  due  to  respondent  of 
$552.73,  for  which  he  demanded  Judgment 
Api>ellant  answered  and  set  up  various  de- 
fenses. She  alleged  that  the  contract  men- 
tioned in  the  complaint  was  obtained  by  mis- 
representation and  fraud  practiced  ui)6n  her 
and  her  husband  by  respondent ;  that  the 
price  fixed  in  the  agreement  was  agreed  to 
by  her  and  her  husband  solely  upon  the  rep- 
resentation of  the  respondent  that  it  was  rea- 
sonable; that  neither  of  them  knew,  or 
had  any  Information  with  regard  to,  the 
value  of  the  material  and  labor  necessary  to 
reconstruct  said  buildings,  and  relied  wholly 
upon  the  statements  of  respondent  with  re- 
spect thereto;  and  that  the  buildings  were 
not  constructed  with  proper  material,  were 
not  in  good  condition,  and  had  not  been  ac- 
cepted. The  only  other  averments  in  the  an- 
swer which  we  deem  material,  in  view  of  the 
state  of  the  record,  are  as  follows:  "Defend- 
ants allege  that  all  the  work  done  by  plain- 
tiff in  repair  of  the  said  house  was  not  and 
would  not  be  reasonably  worth  to  exceed  the 
sum  of  $400,  even  If  the  same  had  been  done 
in  a  workmanlike  way,  and  as  in  fact  done 
it  Is  reasonably  worth,  as  defendants  are 
Informed  and  believed,  and  so  allege  the  fact 
to  be,  not  to  exceed  the  sum  of  $324,  which 
last-named  sum,"  it  is  alleged,  was  paid  for 
labor  and  material  by  the  appellant.  A  trial 
was  had  to  a  Jury,  which  resulted  In  a  ver- 
dict in  favor  of  respondent  for  the  sum 
claimed  by  him  against  the  appellant,  upon 
which  the  court  entered  Judgment,  and  she 
alone  appeals. 

Just  before  the  trial  commenced,  respond- 
ent's counsel,  with  the  consent  of  appellant's 
counsel,  amended  the  complaint  by  interlin- 
ing the  words  which  we  have  italicized  above, 
and  which  are  as  follows,  "and  which  is  the 
reasonable  value  thereof,"  referring  to  the 
buildings  that  were  constructed  by  respond- 
ent With  the  complaint  so  amended,  and 
without  any  objection,  the  parties  proceeded 
with  the  trial,  at  which  respondent's  counsel 
proceeded  upon  the  theory  as  If  the  action 
were  based  on  quantum  meruit  Instead  of 
upon  an  express  contract.  In  view  of  this, 
respondent  proved  the  reasonable  value  of 
the  labor  and  material  used  in  the  construc- 
tion of  said  bnlldlngs  by  himself  and  other 
witnesses,  and  upon  cross-examination  the 
reasonable  value  of  all  the  material  and  the 
value  and  character  of  the  work  was  gone 
Into  Item  by  item  by  appellant's  counsel. 
All  this  was  done  without  objection  by  either 
party,  and  the  case  was  tried  upon  the  theo- 
ry of  reasonable  value,  although  the  contract 
was  Introduced  In  evidence.  Appellant's  conn- 
ael  apparently  relied  upon  this  evidence  of 
reasoiiable  value,  slupe  be  introduced  no  oth- 


er evidence  whatever  In  support  of  the  aver- 
ments in  the  answer.  Respondent  also  intro- 
duced evidence  tending  to  show  that  the  build- 
ings were  completed,  that  they  were  in  good 
condition,  and  that  the  workmanship  and  ma- 
terial were  such  as  were  usual  in  buildings 
of  the  character  of  those  In  question;  and, 
further,  that  during  the  progress  of  the  work 
no  objection  had  been  made  by  appellant 
or  her  husband  to  either  of  the  workmanship 
or  material,  and  that  they  had  received  the 
Insurance  money.  It  further  developed  at 
the  trial  that  the  appellant  was  the  sole 
owner  of  the  property,  and  that  ber  husband 
had  no  interest  therein.  After  respondent 
rested,  appellant's  counsel  moved  for  a  non- 
suit in  favor  of  both  the  appellant  and  her 
husband.  The  motion  was  confessed  by 
respondent's  counsel  as  to  the  husband,  pre- 
sumably upon  the  theory  that  the  action  was- 
not  upon  the  contract  but  upon  a  quantum 
meruit  merely  against  the  real  owner  of  the 
propei-ty  for  the  reasonable  value  of  the 
buildings.  The  court  accordingly,  dismissed 
the  action  as  against  the  husband,  and  over- 
ruled the  motion  as  to  the  appellant.  It  is- 
now  asserted  that  this  ruling  constitutes  er- 
ror. We  think,  for  the  reasons  hereinafter' 
stated,  that  there  was  no  prejudicial  error  in 
overruling  the  motion.  In  any  event  tlie 
error,  If  such  It  was.  Is  not.  In  view  of  the. 
whole  record,  available  to  the  appellant 

After  overruling  the  motion  for  the  non- 
suit, and  the  appellant  having  offered  no- 
proof  In  support  of  her  answer,  the  court  sub- 
mitted the  case  to  the  Jury  upon  the  theory 
outlined  in  the  following  instruction:  "The- 
court  charges  you  that  the  only  question  for 
you  to  determine  In  this  case  is  what  the< 
work  and  material  which  the  plaintiff  fur- 
nished to  the  defendant  Mary  McOrath  in 
the  construction  and  repair  of  the  house  in- 
question  herein  Is  reasonably  and  fairly 
worth,  taking  into  consideration  the  char- 
acter of  the  work  and  material  and  all  the 
circumstances  surrounding  the  transaction. 
The  court  charges  you  that  the  plaintiff  iS; 
entitled  to  recover  in  this  action  the  reason- 
able value  of  such  work  and  material  aS' 
determined  by  the  above  Instructloa*;  Thei 
court  charges  you  that,  1^  the  admlssioBS  in; 
the  complaint  in  this  action,  tbe  plaintiff 
has  already  been  paid  the  sum  of  $324.27,' 
and  if  you  find  from  the  evidence  that  the' 
reasonable  value  of  the  work  and  mate- 
rial furnished  by  the  plaintiff  to  the  de- 
fendant Mary  McOrath  Is  less  than  that, 
or  only  equal  to  the  amount  already  ad-- 
mittedly  paid  by  the  defendant,  tboi'  the> 
plaintiff  is  not  entitled  to  recover  In;  thl» 
action;  but,  if  you  find  that  the  reasonable< 
valne  of  said  work  and  material  is  greater 
than  that  amount,  then  the  plaintiff  Is  en- 
titled to  recover  the  difference  between. what 
you  find  was  the  reasonable  value  of  the 
work  and  material  furnished  by  the  plaintiff, 
less  the  amount  which  It  is  admitted  has 
been  paid ;  but  In  90  eveitt  can  your  T«rdict 
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be  for  more  than  1552.73."  Appellant  ex- 
cepted to  this  Instruction,  and  now  urges  that 
the  court  erred  In  submitting  the  case  upon 
the  theory  that  the  action  was  one  as  upon 
quantum  meruit,  and  not  upon  an  express 
contract. 

If  the  complaint  alone  were  considered, 
there  would  be  some  force  to  the  contention 
that  the  action  was  based  upon  an  express 
contract,  and  that  the  cause  of  action  stated 
was  one  to  recover  the  amount  stipulated  in 
the  contract  for  the  construction  and  comple- 
tion of  the  buildings,  less  the  amount  paid 
by  appellant;  but  when  we  consider  the  fact 
that  respondent's  counsel,  with  the  consent 
of  counsel  for  the  appellant,  made  the 
amendment  referred  to  to  the  complaint,  and 
if,  In  connection  with  this,  we  consider  that 
part  of  appellant's  answer  wherein  she  aver- 
red that  the  reasonable  value  of  the  build- 
ings was  much  less  than  as  claimed  by  re- 
spondent, and,  further,  that  the  cause  was 
tried  and  all  the  evidence  Introduced  was 
directed  to  the  question  of  the  reasonable 
value  of  the  buildings,  there  is  but  little 
left  for  the  contention  to  rest  upon.  More- 
over, appellant  practically  abandoned  all  of 
the  defenses  set  forth  in  her  answer,  except 
the  one  with  regard  to  the  reasonable  value 
of  the  buildings,  and  this,  so  far  as  it  was 
pursued  by  her,  was  done  upon  the  cross- 
examination  of  respondent  and  his  witness- 
es. The  contention  therefore  now  made  by 
appellant  that,  in  an  action  based  upon  an 
express  contract,  there  can  be  no  recovery 
as  upon  quantum  meruit.  Is  not  applicable 
to  the  record  in  this  case.  Nor  is  the  claim 
tenable  that,  where  there  is  an  express  con- 
tract entered  into  between  parties  for  the 
construction  of  a  building,  an  action  as  upon 
quantum  meruit  to  recover  for  labor  per- 
formed and  material  furnished  in  erecting 
the  building  cannot  be  maintained.  It  is 
quite  true  that  a  party  entering  into  a  con- 
tract of  this  character  may  not  abandon  the 
ccmtract  and  recover  more  than  the  contract 
price  upon  a  quantum  meruit;  but  there 
may  be  cases  where  the  stipulations  of  the 
contract  have  been  departed  from  either  by 
the  express  consent  of  the  parties  or  by  Im- 
plication through  their  conduct  in  making 
changes  in  materials,  workmanship,  or  struc- 
ture by  reason  of  which  it  may  become  a 
matter  of  doubt  whether  the  contract,  as  a 
whole,  has  been  abandoned  or  not  In  such 
cases  the  contractor  may,  in  the  first  in- 
stance, sue  as  upon  a  quantum  meruit,  and 
leave  it  to  the  defendant  to  set  up  and  in- 
sist upon  the  contract  for  the  purpose  of 
limiting  the  recovery  to  the  price  stipulated 
therein.  The  defendant  may  In  such  a  case 
likewise  insist  that  the  stipulations  of  the 
contract  remain  In  full  force  and  have  not 
been  performed,  and  may  demand  damages 
for  a  noncompliance  with  the  terms  of  the 
contract  The  contractor  may,  however,  in 
such  cases,  also  base  bis  action  iq>on  both 
the  contract  and  upon  a  quantum  meruit  by 


setting  up  the  former  in  one  count  and  the 
latter  in  another  In  his  complaint  In  all 
such  cases  a  recovery  by  either  party  will 
be  allowed  in  accordance  with  the  facts  de- 
veloped at  the  trial  and  the  law  applicable 
thereto.  Again,  a  contractor,  in  case  the 
contract  is  fully  performed,  and  nothing  re- 
mains except  to  obtain  payment,  may  sue 
to  recover  the  amount  unpaid  without  spe- 
cially declaring  upon  the  contract  These 
propositions  bave  been  discussed  and  passed 
upon  many  times  by  the  courts,  and  are  il- 
lustrated and  applied  In  the  following  cases: 
Todd  V.  Huntington,  13  Or.  9,  4  Pac.  295; 
Schwartzel  v.  Karnes,  2  Kan.  App.  782,  44 
Pac.  41 ;  Board  of  Com'rs  v.  Gibson,  158  Ind. 
471,  63  N.  E.  982 ;  Moore  t.  Gaus  Sons'  Mfg. 
Co.,  113  Mo.  98,  20  S.  W.  975;  Burgess  v. 
Helm,  24  Nev.  242,  61  Pac.  1025;  Wilson 
V.  Smith,  61  Cal.  209. 

Undoubtedly,  one  may  not  depart  from  the 
stipulations  of  his  contract,  and  then  sue 
and  recover  as  upon  a  quantum  meruit 
Neither  is  the  contractor  prevented  from  re- 
covery upon  a  contract  In  case  he  has  not 
literally  complied  with  all  the  terms  and 
conditions  therein  imposed.  A  substantial 
compliance,  if  made  in  good  faith,  and  so  as 
to  make  the  thing  contracted  for  useful  and 
beneficial  to  the  owner  for  the  purposes  for 
which  it  was  Intended  and  In  compliance 
with  the  true  intent  and  spirit  of  the  con- 
tract, in  most  instances,  is  a  sufficient  com- 
pliance to  permit  a  recovery  upon  the  con- 
tract, with  the  right  of  the  owner  to  recoup 
any  damages  be  may  have  sustained  by  rea- 
son of  the  contractor's  failure  to  literally 
comply  with  the  terms  of  the  contract. 
While  the  cases  cannot  all  be  reconciled,  and 
the  courts  of  some  states  adhere  to  one  role, 
while  those  of  other  states  follow  another, 
we  think  the  trend  of  modem  decision  is 
to  the  etTect  as  outlined  above ;  but  if  we  as- 
sume in  this  case  that  the  complaint,  when 
technically  construed,  declared  upon  an  ex- 
press contract,  still.  In  view  of  the  whole 
record,  appellant  was  not  prejudiced  In  any 
of  her  substantial  rights.  This  is  well  il- 
lustrated in  the  case  of  Burgess  v.  Helm, 
supra,  by  the  Supreme  Court  of  Nevada, 
where  the  complaint  was  directly  based  upon 
an  express  contract;  but  the  evidence,  as  in 
this  case,  was  limited  to  and  established  a 
right  of  recovery  upon  a  quantum  meruit 
merely.  In  the  syllabus  of  that  case,  which 
fairly  reflects  the  decision  of  the  court,  the 
rule  is  stated  thus:  "Where  an  action  is 
brought  for  the  price  of  services  fixed  by  an 
express  contract,  and  there  is  only  proof  as 
upon  a  quantum  meruit,  the  variance  be- 
tween the  pleading  and  the  proof  may  be  dis- 
regarded, and  a  recovery  by  plaintlfT  sus- 
tained, unless  the  defendant  was  misled 
thereby  in  his  defense."  In  Abbott's  Trial 
Evidence  (2d  Ed.)  453,  the  author  states  the 
rule  in  the  following  language:  "Under  an 
allegation  of  a  contract  to  pay  a  specified 
rate  of  compensation,  plaintiff  may  pnne 
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a  promise  to  pay  what  the  services  were  rea- 
sonably worth,  or  an  Implied  promise  to  pay 
iisual  compensation.  The  variance  Is  Imma- 
terial, If  the  defendant  Is  not  misled."  It  Is 
sometimes  asserted  that  this  rule  applies 
only  to  contracts  for  personal  services.  The 
Supreme  Court  of  Missouri,  however,  in 
Moore  v.  Gans  Sons'  Mfg.  Co.,  supra,  clearly 
demonstrates  that  such  is  not  the  case,  and 
that  the  rule  applies  to  building  and  other 
similar  contracts.  No  doubt,  if  upon  the 
trial  the  evidence  were  objected  to  as  not 
relevant  under  the  Issues,  and  if  it  is  not 
admissible  under  the  allegations  contained 
in  the  pleadings,  then  the  evidence  should  be 
excluded,  and,  if  admitted  in  such  a  case 
over  the  objection  of  the  defendant,  it  might 
constitute  reversible  error;  but  if  the  evi- 
dence is  admissible  under  the  allegations  of 
the  complaint,  or  is  not  objected  to,  then  the 
rule  above  announced  should  be  held  to  ap- 
ply. In  this  case  the  record  makes  it  too 
clear  for  controversy  that  appellant  was  not 
misled.  Indeed,  this  was  the  theory  of  the 
only  affirmative  defense  she  relied  upon  at 
the  trial.  True,  she  insists  that  the  respond- 
ent did  not  prove  that  the  contract  had  been 
fully  performed,  and  that  the  buildings  were 
constructed  and  completed  "to  the  accept- 
ance and  approval  of  herself  and  husband" ; 
but  the  evidence  is  sufficient  to  authorize  a 
recovery  upon  the  theory  upon  which  the 
case  was  tried  and  submitted  to  the  Jury  by 
the  court  In  view  of  the  whole  record,  we 
are  persuaded  that  appellant  was  not  preju- 
diced on  the  trial  or  by  the  submission  of  the 
case  to  the  Jury. 

Appellant,  however,  further  contends  that, 
although  It  be  held  that  the  case  was  properly 
tried  and  submitted  to  the  Jury,  nevertheless 
the  verdict  and  Judgment  are  not  supported 
by  the  evidence,  that  they  are  contrary  to 
law,  and  that  the  amount  allowed  by  the  Jury 
is  excessive.  Ttiis  contention,  It  seems  to  us, 
must,  in  part  at  least,  be  sustained.  As  we 
have  seen,  it  is  respondent's  contention  that 
the  complaint,  after  the  amendment,  declared 
as  upon  quantum  meruit,  and  not  upon  an  ex- 
press contract;  that  he  tried  the  case  and 
submitted  it  to  the  Jury  upon  this  theory. 
This  contention  we  have  attempted  to  sustain 
in  what  has  been  said.  The  question  there- 
fore arises:  Is  there  any  evidence  from  which 
the  Jury  were  authorized  to  find  that  the  re- 
spondent was  entitled  to  recover  the  amount 
found  due  by  their  verdict?  In  this  regard 
the  contractor  who  furnished  the  material 
and  constructed  the  buildings  testified  as  to 
the  material  and  labor  required  in  their  con- 
struction, and  that  the  buildings,  after  he  had 
completed  them,  without  painting  and  plumb- 
ing, and  some  other  minor  details,  were  of 
the  reasonable  value  of  $324.25.  In  fact,  the 
contract  under  which  he  agreed  to  do  the 
work  was  for  $295  only.  The  difference  l>e- 
tween  the  two  amounts  last  named  was  for 
some  changes  that  were  made  by  him.  He 
alao  testified  that  there  was  some  profit  in 


the  contract  for  him,  but  that  he  did  not  fig- 
ure up  what  It  was.  The  value  of  all  other 
labor  and  material,  exclusive  of  the  $324.25, 
that  was  used  in  the  building,  after  allowing 
for  clearing  away  the  dfbrls  of  the  old  build- 
ing after  the  fire,  and  Including  10  per  cent, 
on  the  whole  amount  as  compensation  to  the 
respondent  for  overseeing  the  work,  as  he 
called  it,  amounted  to  the  sum  of  $289.35. 
This  left  a  difference  of  $263.40,  between  the 
$552.73,  claimed  by  respondent,  and  the  rea- 
sonable value  as  testified  to  by  him  and  bis 
witnesses.  When  he  was  asked  what  this 
was  for,  he  answered:  "That  $2G3.40  was 
profit  to  me."  It  Is  true  that  there  is  one 
question  In  the  record  which  called  for  a  con- 
clusion merely,  wherein  counsel  asked  re- 
spondent whether  or  not  the  buildings  as  com- 
pleted were  of  the  reasonable  value  of  $877, 
and  respondent  answered  in  the  affirmative. 
While  a  conclusion  may,  under  certain  cir- 
cumstances, constitute  sufficient  evidence  to 
support  a  finding  and  Judgment,  this  cannot 
be  so  in  cases  like  the  one  at  bar,  where  the 
facts  established  at  the  trial  are  clearly  con- 
trary to  the  conclusion  relied  upon.  If  re- 
spondent had  based  his  right  of  recovery  up- 
on the  contract,  and  he  had  shown  such  a 
compliance  with  its  terms  and  conditions  as 
we  have  before  stated  to  be  sufficient  In  the 
absence  of  established  fraud  or  misrepresen- 
tation, he  would  have  l)een  entitled  to  recover 
the  full  contract  price,  and  the  question  of 
profit  or  loss  would  have  been  entirely  imma- 
terial ;  but  he  did  not  choose  to  rely  upon 
his  contract,  but  sought  to  recover  as  upon 
quantum  meruit,  for  the  reasonable  value  for 
what  he  had  done  for  appellant.  This  being 
so,  he  is  limited  In  his  recovery  to  the  reason- 
able value,  as  he  proved  it  to  be.  When  he 
had  done  this,  then  there  was  a  balance  of 
$263.40,  for  which  he  had  done  nothing  at 
all  which  he  called  profit.  To  this  so-called 
profit  he  was  not  legally  entitled.  If  the  evi- 
dence had  shown  that  the  reasonable  value 
was  equal  to  the  contract  price,  then  the 
respondent  could  have  recovered  the  full 
amount.  Again,  if,  as  In  some  cases,  there 
had  been  no  proof  of  reasonable  value,  except 
the  price  fixed  in  the  contract,  that  would  be 
taken  as  the  reasonable  value;  but  the  re- 
spondent could  not  sue  as  upon  quantum  mer- 
uit, for  reasonable  value,  and  then  recover 
the  profits  he  would  have  made  upon  the  con- 
tract regardless  of  the  reasonable  value  of 
what  be  had  done.  In  suing  as  upon  quan- 
tum meruit  he  waived  the  profits,  if  any, 
arising  out  of  the  contract,  and  was  limited 
to  the  reasonable  value,  although  such  value 
was  less  than  the  contract  price.  In  such  a 
case  the  plaintiff  surrenders  his  advantage  to 
the  defendant,  in  that  the  plaintiff  may  re- 
cover lees  than  the  contract  price;  but  the 
defendant  cannot  be  required  to  pay  more 
than  that  price  for  the  thing  specified  In  the 
contract,  and  may  himself  be  heard  upon  the 
question  of  reasonable  value.  The  only  ground 
upon  which  respondent  baaed  his  claim  for 
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the  $263.40  Is  that  aa  adjuster  for  the  Insur- 
ance company  be  figured  the  loss  to  appellant 
at  about  $877,  and  that  the  insurance  com- 
pany paid  her  that  amount  for  the  damage 
to  the  buildings  by  fire.  He  claimed  that  he 
bad  replaced  and  repaired  the  buildings. 
Hence  be  was  entitled  to  tbe  insurance  mon- 
ey, and  tbe  Jury  gave  it  to  him,  regardless  of 
tbe  proof  as  to  reasonable  value.  Tbe  mere 
fact  tbat  the  appellant  may  not  in  good  con- 
science have  been  entitled  to  tbe  amount  of 
insurance  money  she  received  for  tbe  dam- 
ages to  the  buildings  by  the  fire  is  not  a  valid 
reason  why  resirandent  should  recover  it 
back  from  her.  Besides  this  there  is  |96  fig- 
ured to  fill  some  openings  in  tbe  new  build- 
ing, which  by  direction  of  tbe  appellant  were 
not  filled;  but  as  this  was  at  her  request, 
and  as  there  were  other  matters  which  to 
some  extent  at  least  compensated  for  this,  we 
would  not  be  inclined  to  review  the  findings 
of  the  jury  In  this  regard,  even  though  we 
had  power  to  do  so.  Upon  the  excessive  al- 
lowance of  the  $263.40  we  are,  however,  com- 
pelled to  pass  judgment  There  Is  absolute- 
ly no  evidence  to  support  the  verdict  for  this 
amount  Indeed,  tbe  evidence  is  clearly  to 
the  contrary.  Tbe  verdict  and  judgment  to 
this  extent  therefore  have  no  support. 

In  view  of  the  whole  record,  we  have  con- 
cluded not  to  grant  a  new  trial  of  the  case 
unconditionally.  In  this  respect  we  have  con- 
clnded  to  do  now  what  tbe  trial  court  should 
have  done  In  passing  on  the  motion  for  a  new 
trial,  namely,  to  bave  required  the  respond- 
ent to  remit  from  the  amount  of  tbe  judgment 
the  sum  of  $263.40,  and,  in  case  be  refused  to 
do  so,  to  have  granted  a  new  trial. 

It  is  therefore  ordered  tbat,  in  case  tbe  re- 
spondent shall  file  with  tbe  clerk  of  tbls 
court,  within  20  days  after  notice  of  this  de- 
cision, bis  consent  to  remit  from  the  judg- 
ment the  sum  of  $263.40,  as  of  the  date  the 
judgment  was  entered,  the  judgment  will 
stand  affirmed.  Otherwise  the  judgment  is 
reversed,  and  the  cause  remanded  to  the  dis- 
trict court  with  directions  to  grant  a  new 
trial.  Bitber  way,  appellant  to  recover  costs 
on  appeal. 

Mccarty,  O.  J.,  and  STRAUP,  J.,  concur. 


RAPHAEL  v.  WASATCH  &  J.  V.  R.  CO. 
et  al. 

(Supreme  Coart  of  Utah.     May  27,  1906.) 
Appeat  and   Ebkob— Reoobd— Nkcessitt  o» 

BiLi.  OP  Exceptions. 

Wliere  a  judgineDt  finding  one  guilty  of 
contempt  wbb  based  upon  both  oral  and  docu- 
mentary evidence,  but  tliere  is  no  bill  of  excep- 
tions making  such  evidence  a  part  of  the  record, 
there  is  nothing  t>efore  tbe  Supreme  Court  for 
review,  except  the  findings,  order,  and  judg- 
ment of  the  court  in  the  contempt  proceedmgs ; 
and  these,  t>eing  regular,  will  be  prenumed  to  be 
supported  by  the  evidence  upon  which  they  were 
based. 

[Ed.  Note.— rFor  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  {}  2433,  2434.] 


Appeal  from  District  Court,  Third  Dis- 
trict;  C.  W.  Morse,  Judge. 

Action  by  Russell  Sage  Raphael  against 
the  Wasatch  &  Jordan  Valley  Railroad  Com- 
pany and  the  Union  Trust  Company  of  tlie 
City  of  New  York,  indlTidually  and  as  trus- 
tees, and  others.  From  a  judgment  finding 
Joseph  Martin,  plaintiflTs  attorney  in  tbe 
action,  guilty  of  contempt,  said  attorney  ap- 
peals.   Affirmed. 

Joseph  Martin,  in  pro.  per.  Van  Cott,  Al- 
lison &  RIter,  for  respondents. 

FRICK,  3.  On  September  23,  1907,  Hon. 
C.  W.  Morse,  one  of  the  district  Judges  of 
Salt  Lake  county,  duly  made  and  caused  to 
be  entered  an  order  appointing  one  Chester 
Martin  receiver  in  the  above-entitled  action, 
with  power,  among  other  things,  to  sell  cer- 
tain property.  Thereafter,  and  on  tbe  same 
day,  tbe  judge  aforesaid  by  a  supplemental 
order  vacated  and  set  aside  tbe  order  of  ap- 
pointment made  as  aforesaid.  Thereafter 
Joseph  Martin,  Esq.,  the  attorney  for  the 
plaintirr  in  tbe  above-entitled  cause,  in  dis- 
regard of  tbe  supplemental  order  vacating 
tbe  original  order  appointing  the  receiver, 
proceeded  to  execute  the  original  order  by 
advertising  the  property  authorized  to  l)e 
sold  under  tbe  original  order  for  sale,  and 
by  otherwise  exercising  the  autlx>rlty  con- 
ferred upon  the  receiver  by  such  original  or- 
der, all  of  which  was  seemingly  done  on  be- 
half of  tbe  receiver.  Such  Interference  being 
made  to  appear,  the  said  C.  W.  Morse,  as 
judge  of  the  district  court,  and  from  whom 
tbe  original  order  and  also  the  supplemental 
order  of  vacation  emanated,  cited  the  said 
Joseph  Martin  to  appear  before  said  district 
court  and  show  cause,  if  any  be  bad,  why 
be  should  not  l>e  punished  as  for  contempt 
of  court.  A  bearing  was  had,  at  which  quite 
a  number  of  witnesses  were  sworn  and  testi- 
fied, and  documentary  evidence  was  also  In- 
troduced in  support  of  the  alleged  contempt 
and  also  in  favor  of  Mr.  Martin's  contentions. 
Tbe  court  in  passing  upon  all  the  evidence, 
found  that  the  acts  of  Mr.  Martin  were  with- 
out justification,  and  adjudged  hhn  guilty  of 
contempt  The  judge,  however.  Imposed  no 
other  penalty  upon  Mr.  Martin,  except  that 
he  pay  the  costs  of  the  contempt  proceedings, 
and  be  was  restrained  from  taking  any  fur- 
ther action  under  the  original  order.  Mr. 
Martin  now  presents  what  he  calls  a  rec- 
ord of  the  contempt  proceedings  for  review 
on  appeal. 

From  the  foregoing  It  appears  that  tbe  dis- 
trict court  based  its  order  and  judgment  in 
the  contempt  proceedings  upon  both  oral  and 
documentary  evidence.  No  bill  of  excep- 
tions making  this  evidence  a  part  of  the  rec- 
ord was  ever  settled  or  allowed.  Therefore 
there  is  nothing  before  tbls  court  for  review, 
except  the  findings,  order,  and  judgment  of 
tbe  court  in  the  contempt  proceedings.  All 
these  are  regular,  and  are  presumed  to  be 
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supported  by  the  evidence  upon  -which  they 
are  based.  Under  the  finding  of  the  court 
appellant  was  clearly  In  contempt,  and  the 
Judgment  of  the  court  to  that  effect  was 
therefore  the  only  one  that  could  be  ren- 
dered. 

There  being  no  error  made  apparent  from 
the  record,  the  Judgment  of  this  court  is  like- 
wise inevitable,  which  Is  that  the  order  and 
judgment  of  the  district  court  be,  and  the 
same  hereby  is,  affirmed,  at  appellant's  costs. 

McCABTY,  C.  J.,  and  STRAUP,  J.,  con- 
cur. 


tScL'EOT)  V.  PACIFIC  STATES  TELE- 
PHONE A   TELEGRAPH   CO. 
(Supreme  Court   of   Oregon.      May  26,   1908.) 

1.  Telegbaphs  and  Telephones— Delivert 
OF  ME8SAGE&—NEOI.IOENCE— "Telegraph" 
— "Telephone." 

In  determining  the  liability  of  a  telephone 
company  for  negligence  in  the  transmission  or 
delivery  of  a  message,  a  telephone  company  will 
be  treated  as  a  telegraph  company ;  "telegraph" 
including  any  apparatus  for  transmitting  mes- 
sages by  means  of  electric  signals  and  a  "tele- 
phone" being  a  "telegraph." 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  vol.  8,  pp.  6895,  6897.] 

2.  Same. 

Where  the  liability  of  a  telephone  company 
for  negligence  in  the  transmission  or  delivery 
of  a  message  is  based  on  contract,  the  liability 
is  limited  to  the  person  for  whose  benefit  the 
contract  is  made :  but.  where  the  liability  is  ex 
delicto,  the  company  is  liable  to  the  addressee 
or  person  called  to  the  phone  by  a  patron  for 
any  negligence  in  the  transmission  and  delivery 
of  a  message  or  call,  when  the  company  had 
notice  from  the  message  or  otherwise  at  the 
time  that  such  addressee  or  person  bad  an  in- 
terest therein. 

3.  Same. 

Where  the  request  by  a  patron  of  a  telephone 
company  is  for  an  office  or  the  phone  of  a  par- 
ticular person,  the  company  bas  performed  its 
duty  when  it  has  made  connections  with  such 
phone,' and  it  is  not  responsible  for  the  identity 
of  the  person  answering,  or  the  messages  passing 
between  such  person  and  the  patron ;  but  where 
the  company  carelessly  connects  the  patron  with 
the  wrong  phone,  and  there  is  no  contributory 
negligence  on  the  part  of  the  patron,  the  com- 
pany may  be  liable,  and,  where  the  company 
contracts  to  produce  at  its  own  office  a  certain 
individual  to  answer  a  call,  it  is  bound  to  exer- 
cise reasonable  care  to  produce  the  proper  per- 
son, and  is  liable  to  sucn  person  for  negligence, 
where  it  had  notice  of  his  interest. 

On  i)etitIon  for  rehearing.    Denied. 
For  former  opinion,  see  9i  Pac.  568. 

SAKIN,  X  The  motion  for  rehearing  does 
not  raise  any  new  or  different  questions  frMn 
tbofle  subinitted  at  the  original  argument  and 
passed  upon  by  the  court,  bat  it  questions  the 
correctness  of  the  ooneluslons  reached.  The 
point  emphasised  t^  the  motion  is  that  the 
company  should  not  be  held  liable  in  damages 
to  the  addressee  for  negligence  in  the  trans- 
mission or  delivery  of  a  message,  unless  the 
addresHee  was  the  primary  beneficiary  there- 
in.   In  considering  the  liability  of  telephone 
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companies,  we  are  almost  exclusively  confin- 
ed for  precedents  to  decisions  relating  to  tel- 
egraph companies,  and  so  far  as  the  courts 
and  text-writers  have  expressed  themselves 
they  treat  them  as  similar,  In  their  general 
features,  both  as  to  duties  and  liabilities. 
Anderson's  Law  Dictionary  says  that  tele- 
graph includes  any  apparatus  for  transmit- 
ting messages  or  other  communications  by 
means  of  electric  signals.  Under  "telephone" 
be  says:  "A  telephone  is  a  telegraiA."  See, 
also,  Jones,  Teleg.  &  Teleph.  Cos.  c.  1 ;  Cros- 
well,  Elec.  §§  13-18 ;  and  note  to  Cent.  Union 
Teleph.  Co.  v.  Falley,  118  Ind.  194,  19  N.  B. 
604,  10  Am.  St.  Rep.  114,  128. 

For  the  purpose  of  the  consideration  of  thla 
motion  It  may  be  taken  as  conceded  that  the 
telephone  company  is  responsible  to  the  ad- 
dressee of  a  message  where  lie  Is  the  primary 
beneficiary  in  it.  If  the  company  is  advised 
of  that  fact,  either  by  the  terms  of  the  mes- 
sage Itself  or  otherwise  (Frazler  v.  West 
Union  Tel.  Co.,  45  Or.  414,  78  Pac.  330,  67 
L.  RJ  A.  319);  and  the  only  question  open 
for  discussion  is  whether  it  Is  liable  to  the 
addressee  in  case  he  is  not  the  primary  l)ene- 
flclary,  but  bas  a  beneficial  interest  In  it. 
The  cases  are  practically  uniform  in  holding 
that  the  remedy  o>f  the  addressee  of  a  mes- 
sage is  In  tort,  except  in  cases  where  he  is 
the  principal  of  the  sender  (Postal  Tel.  Cable 
Co.  V.  Ford,  117  Ala.  672,  23  South.  684), 
though  some  base  recovery  upon  other 
grounds.  See  a  discussion  of  this  subject  In 
Croswell,  Elec.  |§  456,  457,  460,  et  seq.,  where 
the  cases  are  cited.  The  only  person  hav- 
ing contractual  relations  with  the  company 
is  the  sender,  or  a  person  for  whose  l)eneflt 
he  makes  the  contract,  and  in  the  great  ma- 
jority of  cases  the  addressee  cannot  rely  up- 
on any  contractual  relation.  The  basis  of  his 
right  Is  ex  delicto,  namely,  that  the  company, 
in  the  exercise  of  a  public  franchise,  and  in 
the  performance  of  duties  of  a  public  char- 
acter incident  thereto.  Is  liable  to  the  pub- 
lic for  the  performance  of  those  duties 
with  reasonable  care  and  diligence;  and 
In  such  a  case  the  company  Is  responsible 
to  the  addressee  for  negligence  In  the  trans- 
mission and  delivery  of  a  message  It  has 
contracted  to  deliver  to  him.  Croswell, 
EUec.  H  460-462;  Jones,  Teleg.  &  Teleph. 
Cos.  t  557;  Cent.  Union  Tel.  Co.  v.  Swove- 
land,  14  Ind.  App.  341,  42  N.  E.  1035 ;  Hell- 
ams  V.  West  Union  Tel.  Co.,  70  S.  C.  83,  49 
8.  E.  12 ;  Green  v.  West.  Union  Tel.  Co.,  135 
N.  C.  480,  49  S.  E.  165,  67  L.  R.  A.  985,  103 
Am.  St  Rep.  955;  New  York  &  W.  Ptg. 
Tel.  Co.  V.  Dryburg,  35  Pa.  298,  78  Am.  Dec. 
838;  Smith  v.  West.  Union  Tel.  Co.,  83  Ky. 
104,  4  Am.  St  Rep.  126;  West.  Union  TH. 
Co.  V.  Dubois,  128  111.  248,  21  N.  E.  4,  15 
Am.  St  Rep.  109;  West  Union  Tel.  Co.  v. 
LongwIU,  5  N.  M.  308,  21  Pac.  339 ;  McPeek 
v.  West  Union  Tel.  Co.,  107  Iowa,  356,  78 
N.  W.  63,  43  L.  R.  A.  214,  70  Am.  St  Rep. 
206.  The  defendant's  liability  upon  the  con- 
tract is  limited  to  the  person  for  whose  bene- 
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fit  the  contract  Is  made;  but,  where  the 
liability  ts  ex  delicto,  it  may  extend  to  any 
one  who  Is  injured  by  the  negligence  of  the 
company,  and  therefore  there  may  be  a  lia- 
bility to  different  Individuals  for  the  same 
tort  Gray,  Comm.  by  Teleg.  8  67,  and  Croa- 
well,  Elec.  §  457,  quoted  in  Frazler  v.  North- 
western Teleg.  Co.,  45  Or.  414,  419,  78  Paa 
330,  67  L.  R.  A.  319,  to  the  effect  that  the 
right  of  the  addressee  of  a  message  to  recover 
for  a  breach  of  the  contract  will  be  confined 
to  cases  where  he  is  the  sole  beneflciary  there- 
of, are  discussing  the  remedy  on  the  con- 
tract, and  not  the  remedy  in  cases  of  tort 
or  liability  for  negligence.  Croswell,  at  sec- 
tion 457,  just  preceding  the  language  quot- 
ed in  Frazler  v.  Nothwestem  Teleg.  Co., 
supra,  and  as  the  basis  of  that  language, 
says :  ''This  same  class  of  cases  Is  also  sus- 
tained by  the  courts  on  the  principle  which 
is  law  In  a  few  states  that  a  person  for 
whose  benefit  a  contract  is  ntade  may  main- 
tain an  action  to  compel  the  performance  of 
It" — while  at  section  471  he  says  it  is  well 
settled  in  the  United  States  that  the  addres- 
see of  a  message  may  sue  in  tort  for  negli- 
gence in  the  transmission  or  delivery  of  the 
message;  his  -action  being  based  upon  the 
default  of  the  telegraph  company  in  the  per- 
formance of  its  duty  at  common  law.  Gray 
denies  this  remedy  at  section  66,  but  he  la 
not  supported  by  the  authorities  In  this  coun- 
try. To  create  a  liability  upon  the  company 
in  favor  of  the  addressee,  who  is  not  the 
person  for  whose  benefit  the  contract  Is  made, 
for  negligence  in  the  transmission  and  deliv- 
ery of  a  message,  that  Is,  to  create  a  liabil- 
ity in  tort,  it  is  necessary  that  the  addressee 
have  some  interest  In  the  message,  and  that 
such  Interest  be  disclosed  by  the  terms  of  the 
message,  or  otherwise  communicated  to  the 
company.  West.  Union  Tel.  Co.  v.  Kirkpat- 
rlck,  76  Tex.  217,  13  S.  W.  70,  18  Am.  8t 
Rep.  37;  West.  Union  Tel.  Co.  v.  Schriver 
et  al.,  141  Fed.  538,  72  0.  O.  A.  596,  4  L. 
B.  A.  (N.  S.)  67a 

It  was  urged  in  some  of  the  cases  we  have 
examined  that,  the  remedy  being  in  tort  for 
breach  of  a  public  duty,  notice  to  the  com- 
pany of  the  plaintiff's  interest  in  the  message 
would  be  unnecessary,  and  recovery  might  be 
bad  for  any  damage  suffered.  This  position 
is  taken  by  the  editors  of  the  Columbia  L. 
Bev.  vol.  5,  p.  170,  in  referring  to  the  case  of 
Frazler  v.  Northwestern  Teleg.  Co.,  45  Or. 
414,  78  Pac.  330,  67  L.  R.  A.  319,  and  applies 
the  general  rule  as  to  liability  for  torts,  cit- 
ing West.  Union  Tel.  Co.  v.  Fatmau,  73  Ga. 
285,  54  Am.  Bep.  877,  and  Pollock,  Torts  (6th 
Ed.)  532.  But  the  liability  for  a  tort  In 
such  a  case  as  this  does  not  rest  alone  on 
the  negligence  of  the  company,  but  Is  so  far 
dependent  upon  the  original  contract  for 
transmission  as  to  limit  the  remedy  to  cases 
in  which  the  company  had  notice  of  the  plaln- 
tlfTs  interest.  Frazler  v.  Northwestern  Teleg. 
Co.,  supra ;  Smith  v.  West  Union  Tel.  Co.,  83 
Ky.  104^  4  Am.  St  Rep.  126;   27  Am.  &  Eng. 


Ency.  Law,  1059,  where  many  cases  are  cited ; 
Jones,  Teleg.  &  Teleph.  Cos.  S  480 ;  Postal  Tel. 
Cable  Co.  v.  Barwisa,  11  Colo.  App.  .328.  53  Pac. 
252 ;  West  Union  Tel.  Co.  v.  Wood,  57  Fed.  471, 
6  C.  C.  A.  432,  211*  R.  A.  706 ;  West  Union 
Tel.  Co.  V.  Pearce,  82  Miss.  487,  34  South. 
152 ;  Butner  v.  West  Union  Tel.  Co.,  2  Okl. 
234,  37  Pac.  1087;  6  Cur.  Law,  1674;  West 
Union  Tel.  Co.  v.  Kirkpatrlck,  76  Tex.  217, 
13  S.  W.  70, 18  Am.  St  Rep.  37 ;  West  Union 
Tel.  Co.  V.  Coflin,  88  Tex.  94,  30  S.  W.  896; 
Hadley  v.  West  Union  TeL  Co.,  115  Ind.  191, 
15  N.  B.  845.  Bearing  these  distinctions 
in  mind  will  explain  much  apparent  ctmflict 
In  the  decisions.  In  West  Union  Tel.  Co. 
T.  Schriver,  141  Fed.,  at  page  548,  72  C.  C. 
A.,  at  page  606,  4  L.  R.  A.  (N.  S.)  678,  in 
an  opinion  by  Sanborn,  circuit  judge,  render- 
ed In  1905,  he  says:  "When  the  opinions 
in  them  [cases  referred  to]  are  carefully  read 
and  analyzed,  they  recognize  and  affirm  the 
rule  that  a  company  owes  a  duty  and  incurs 
a  liability  to  those  parties  <«ly  of  whose  in- 
terest it  has  notice,  and  for  those  injnrles 
only  which  it  might  reasonably  anticipate." 
It  divides  the  cases  into  four  classes:  (1) 
Those  which  assert  a  duty  and  liability  to 
the  undisclosed  principal  oC  the  sender;  (2) 
those  which  recognize  a  duty  and  liability 
to  a  person  who  appears  on  the  face  of  the 
message  to  be  its  beneflciary,  althoogh  nei- 
ther the  sender  nor  the  addressee ;  (3)  those 
which  deny  any  duty  or  liability  to  those 
who  do  not  appear  from  the  message  to  have 
any  interest  in  it;  and  (4)  the  dedsiMis 
which  deny  any  liability  to  the  undisclosed 
principal  of  the  addressee.  He  cites  many 
cases  under  this  classification.  We  think  the 
conclusion  Is  unavoidable  that  the  telephone 
company  is  liable  to  the  addressee  or  person 
called  to  the  phone  by  a  patron  for  any  neg- 
llg^ice  in  the  transmission  and  delivery  of 
a  message  or  call  when  the  company  had 
notice  from  the  message  or  otherwise  at  the 
time  of  the  transmission  that  such  addressee 
had  an  interest  therein,  and  such  liability 
is  not  contractual  but  in  tort;  and  tliat  be- 
ing the  ground  of  the  liability,  it  is  not  nec- 
essary that  the  addressee  be  the  primary 
beneficiary  in  the  message,  but  it  extends  to 
the  addressee  If  he  has  any  interest. 

The  suggestion  in  the  motion  that  the  re- 
sult of  the  decisi(Hi  in  this  case  imposes  on 
a  telephone  company  unreasonable  liability 
l>ecauBe  of  the  nature  of  the  business  and 
ease  with  which  mistakes  may  be  made  we 
have  not  overlooked  in  this  cwisideratlon. 
When  the  request  by  a  patron  is  for  an  office 
or  the  phone  of  a  particular  person,  the  com- 
pany has  performed  its  whole  duty  whoi  it 
has  made  connection  with  such  phone,  and 
it  is  not  re^xmslble  for  the  identity  of  the 
person  answering  or  the  messages  passing  be- 
tween them ;  but,  if  it  carelessly  connects  the 
patron  with  the  wrong  phone,  and  there  is  no 
contributory  negligence  on  his  part  it  may 
be  llaUe.  See  note  to  Planter's  Cotton  Oil 
Co.  V.  West  Union  TeL  Co.,  126  Oa.  621.  56 
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S.  H.  498,  e  L.  R.  A.  (N.  8.)  1180.  generally 
as  to  Identity  in  conyersation.  But  where  the 
company  contracts  to  produce  at  its  own  of- 
fice a  certain  individual  to  ouBwer  a  long 
distance  or  any  call,  aa  In  ttiis  case,  it  ia 
bound  to  exercise  reasonable  care  to  produce 
tbe  proper  person,  and  is  liable  to  such  per- 
■oa  for  negligence  In  that  regard,  If  it  had 
notice  of  his  interest  Central  TTnlon  Tel. 
Oo.  T.  Falley,  118  Ind.  194,  19  N.  H.  604,  10 
Am.  St  Rep.  114,  128,  note;  Central  Union 
Tel.  Co.  y.  Swoyelaod,  14  Ind.  App.  341,  350, 
42  N.  B.  1035. 
Therefore  the  motion  will  be  denied. 


STUBBS  T.  CONTINEJNTAIi  TIMBER  CO. 
(Supreme  Court  of  Washington.    May  20,  1908.) 

PBOCXSS  —  SEByiCE     BT    PUBLICATION  —  SUM- 
MONS—StTFFICIKNOY. 

A  Bummons,  served  by  publication,  which 
required  defendant  to  appear  and  answer  within 
W  days  after  a  date  given,  was  not  fatally  de- 
fective, because  omitting  the  words  "after  the 
date  of  the  first  publication  of  this  summons, 
to  wit"  which  precede  the  actual  date  given  in 
the  form  of  a  summons  served  by  publication 
as  prescribed  by  Ballinger's  Ann.  Codes  &  St  { 
4878  (Pierce's  Code,  t  336),  since  that  section 
reqtilres  a  substantial  and  not  a  literal  compli- 
ance  with   the  form  prescribed. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
,  T»l.  40,  Process,  §f  129-130.] 

Mount  and  Crow,  JJ.,  dissenting. 

Appeal  from  Superior  Court,  Thurston 
County;    O.  V.  Linn,  Judge. 

Action  by  William  H.  Stubbs  to  quiet  title 
aginst  the  Continental  Timber  Company. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals. Beyersed  and  remanded,  with  in- 
structions. 

H.  H.  Field  and  Frank  C.  Owlngs,  for  ap- 
pellant Revelle,  Revelle  &  Revelle,  for  re- 
tvondent 

PULLERTOW,  J.  In  October,  1904,  one 
George  P.  Rossman  began  an  action  in  tbe 
superior  court  of  King  county  against  the 
respondent  and  others  to  recov«r  upon  an 
account  for  legal  services  rendered  a  brother 
of  tbe  respondent  At  tbe  time  of  commence- 
Ing  the  action  be  sued  out  a  writ  of  attach- 
ment, and  caused  the  same  to  be  levied  on 
certain  real  estate  belonging  to  the  respond- 
&it,  situated  in  Thurston  county.  Personal 
service  could  not  be  had  upon  the  respondent 
and  the  following  summons  was  served  by 
irablicatlon:  "The  State  of  Washington  to 
William  H.  Stubbs,  Defendant:  Tou  are 
hereby  summoned  to  appear  within  sixty 
days  after  the  16th  day  of  December,  1904, 
and  defend  the  above-entitled  action  in  the 
above-entitled  court  and  answer  the  com- 
plaint of  the  plalntlft,  and  serve  a  copy  of 
your  answer  upon  the  undersigned,  attorneys 
for  the  plaintiff,  at  their  office  below  stated ; 
and  In  case  of  failure  on  your  part  so  to  do 
judgment  will  be  rendered  against  you  ac- 
cording to  tbe   demand   of   the   complaint 


which  bas  been  filed  with  tbe  derk  of  said 
court  That  plaintlfTs  cause  of  action 
against  you  is  for  services  rendered  by  him 
at  the  request  of  you  and  yotir  codefendants 
In  the  defending  of  your  brother,  Fred  R. 
Stubbs,  at  Tacoma,  Washington,  on  the  12th 
day  of  September,  1904,  and  for  moneys  paid 
out  by  the  plaintiff  in  said  case  at  your  re- 
quest Tbe  total  amount  claimed  by  the 
plaintiff  is  $378."  The  respondent  made  de- 
fault and  judgment  was  taken  against  him 
for  the  sum  recited  to  be  due  In  the  sum- 
mons, under  which  judgment  the  attached 
real  property  was  sold  by  the  sheriff  pur- 
suant to  statute.  The  appellant  is  the  owner 
by  mesne  conveyances  of  the  title  so  acquir- 
ed. The  respondent  conceived  that  the  pro- 
ceedings leading  up  to  the  sale  were  void, 
having  the  effect  only  of  casting  a  cloud  up- 
on his  title,  and  he  began  the  present  ac^ 
tion  to  remove  the  cloud  and  otherwise  quiet 
bis  title  to  the  premises.  The  trial  judge 
held  that  the  judgment  under  which  the 
property  was  sold  was  void  for  want  of  the 
service  of  a  sufficient  summons,  and  entered 
a  judgment  In  accordance  with  the  prayer  of 
the  complaint,  being  the  judgment  from 
which  this  appeal  Is  taken. 

There  is  but  one  question  presented  by  the 
record,  namely,  the  sufficiency  of  the  publish- 
ed summons.  The  statute  prescribing  what 
the  published  summons  shall  contain  pro- 
vides, among  other  things,  that  it  "shall  re- 
quire the  defendant  or  defendants,  upon 
whom  service  by  publication  Is  desired,  to 
appear  and  answer  the  complaint  within 
sixty  days  from  tlie  date  of  the  first  publica- 
tion of  such  Bummons."  And  the  form  given, 
to  which  the  summons  as  published  must 
substantially  comply,  is  as  follows:  "In  the 
Superior  Court  of  the  State  of  Washingt  a 

for  the  Coimty  of .    ,  Plaintiff,  y. 

,  Defendant    No. .    The  State  of 

Washington  to  the  Said  (naming  the  defend- 
ant or  defendants  to  be  served  by  publication) : 
You  are  hereby  summoned  to  appear  within 
sixty  days  after  the  date  of  the  first  publica- 
tion of  this  summons,  to  wit,  within  sixty  days 

after  the day  of ,  1 ,  and 

defend  tbe  above-entitled  action  In  the  above- 
entitled  court,  and  answer  the  complaint  of 
the  plaintiff,  and  serve  a  copy  of  your  an- 
swer upon  the  undersigned  attorneys  for 
plaintiff — ,  at  his  (or  their)  office  below  stat- 
ed; and  In  case  of  your  failure  so  to  do 
judgment  will  be  rendered  against  you  ac- 
cording to  the  demand  of  the  complaint 
which  has  been  filed  with  the  clerk  of  said 
court  (Insert  here  a  brief  statement  of  the 
object  of  the  action.)  Plaintiff's  At- 
torneys.    P.    O.    address:     County 


'  Washington."  Ballinger's  Ann.  (Jodes, 
&  St  8  4878  (Pierce's  Code  I  336).  The  pub- 
lished summons.  It  will  be  noticed,  while 
sufficiently  regular  In  other  respects,  omits 
the  words  "after  the  date  of  the  first  pub- 
lication of  this  summons,  to  wit,"  which  pre- 
cede the  actual  date  given,  as  pre8cril>ed  In 
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tbe  form,  and  It  Is  this  omission  that  Is 
thought  to  render  the  summons  void. 

We  are  of  the  opinion,  however,  that  the 
omission  Is  not  fatal  to  the  judgment.  No 
doubt  It  was  the  purpose  of  tbe  framers  of 
the  statute  to  provide  a  summons  so  definite- 
ly worded  that  the  defendant  summoned 
would  know  with  certainty  the  time  within 
which  no  default  could  be  entered  against 
him ;  but  tbe  wording  of  the  statute  makes  it 
clear  that  they  did  not  Intend  to  prescribe  a 
particular  form  of  words  with  which  the  idea 
should  be  expressed,  to  tbe  exclusion  of  all 
others.  The  requirement  is  that  the  sum- 
mons shall  he  substantially  In  tbe  form  given, 
not  that  it  shall  be  a  literal  transcript  of 
that  form.  The  summons  published  is  as 
definite  as  the  prescribed  form  In  fixing  the 
time  ■within  which  the  defendant  must  ap- 
pear. It  summons  the  defendant  to  appear 
within  60  days  from  a  given  date,  and  this 
is  all  that  form  given  does  or  can  do.  In 
point  of  definlteness  It  adds  nothing  to  the 
summons  to  insert,  preceding  tbe  date,  the 
words,  "after  the  date  of  the  first  publica- 
tion of  this  summons,  to  wit"  These  words 
but  describe  an  event  which  may  or  may  not 
have  happened  on  the  date  given.  To  as- 
certain that  fact  the  defendant  must  resort 
to  the  Initial  copy  of  the  paper  In  which  the 
summons  is  being  published,  or  he  must  In- 
spect the  proofs  of  publication  after  they  are 
returned  and  filed  in  court.  The  same 
sources  of  information  are  equally  open  to 
him,  whether  the  words  omitted  here  are  or 
are  not  included  in  tbe  summons  as  pub- 
lished. The  Insertion  of  the  w^ords,  there- 
fore, cannot  Instruct,  nor  can  their  omission 
mislead,  the  defendant;  and,  since  only  a 
substantial  compliance  with  the  statute  Is 
required,  it  would  seem  to  be  sacrificing 
the  substance  to  the  shadow  to  hold  that  the 
omission  of  tbe  words  is  fatal  to  a  Judgment 
entered  thereon. 

The  cases  cited  from  this  court  to  sus- 
tain the  trial  court,  viz.,  Thompson  v.  Rob- 
bins,  32  Wash.  149,  72  Pac.  1(M3,  Smith 
V.  White,  32  Wash.  414,  73  Pac.  480,  Wood- 
ham  v.  Anderson,  32  Wash.  500,  73  Pac. 
536,  Young  v.  Droz,  38  Wash.  648,  80  Pac. 
810,  Dolan  v.  Jones,  37  Wash.  176,  79  Pac. 
640,  and  Owen  v.  Owen,  41  Wash.  642,  84 
Pac.  606,  will  be  found  on  inspection  to 
have  no  bearing  on  the  question  here  sug- 
gested, and  we  refrain  from  commenting  up- 
on them. 

The  Judgment  Is  reversed  and  remanded, 
with  instructions  to  enter  a  Judgment  in 
favor  of  the  defendant  to  the  effect  that 
tbe  plaintiff  take  nothing  by  his  action. 

HADLET,  C.  J.,  and  RUDKIN  and  DUN- 
BAR, JJ.,  concur. 

MOUNT,  J.  (dissenting).  The  conclusion 
reached  by  the  majority  upon  the  point  dis- 
cussed Is  probably  correct;  but  the  statute 
(section  4S78»  Balllnger'8  Ann.  Ck)de«  &  St 


[Pierce's  Code,  {  336])  requires  a  published 
summons  to  "contain  a  brief  statement  of  tbe 
object  of  the  action."  The  object  of  the  ac- 
tion In  Rossman  v.  Stubbs  was  to  obtain  a 
Judgment  for  money,  and  also  to  enforce  such 
Judgment  against  certain  attached  real  estate. 
There  Is  no  intimation  In  tbe  summons  that 
the  action  Is  for  anything  more  than  to  recov- 
er a  personal  Judgment  of  ?378.  Upon  the  face 
of  tbe  summons  that  action  was  in  personam, 
upon  which  no  valid  Judgment  could  be  en- 
tered. Pennoyer  v.  Neff,  95  U.  8.  714.  34  L. 
Ed.  565;  Cosh-Murray  Co.  v.  Tuttlch,  10 
Wash.  449,  38  Pac.  1134.  In  order  to  be  ef- 
fective as  a  notice,  tbe  published  summons 
should  have  stated  tbe  object,  which  would 
bave  shown  Jurisdiction  In  the  court  The 
summons  as  published  was  not  only  Insuffi- 
cient under  tbe  statute,  but  was  misleading. 
It  Is  true  this  particular  question  is  not 
made  in  the  briefs,  but  it  is  apparait  on  tbe 
face  of  tbe  record.  The  Judgment,  in  my 
opinion,  should  be  affirmed. 
I  therefore  dissent 

CROW,  J.    I  concur  with  Judge  MOUNT. 


STATE  V.  PARMEirB:R.  " 

(Supreme  Court  of  Washington.    May  23,  1908.) 

Cbiicinai.  Law  —  Appeai.  —  DismssAi.  fob 
Failure  to  Pboseoutb  Appeai,— SxATtrtoBT 
Provisions. 

Const  art  1,  t  22,  provides  that  in  crim- 
inal prosecutions  the  accnspd  shall  have  the 
right  to  a  speedy  trial.  Baliinger'a  Ann.  Codes 
&  St.  I  6911  (Pierce's  Code,  {  1531),  providra 
that  if  a  defendant  whose  trial  haa  not  been 
postponed  upon  his  application,  is  not  brought 
to  trial  within  60  days  after  tbe  indictment 
found  or  information  filed,  the  court  must  order 
it  to  be  dismissed,  unless  cause  to  the  contraiy 
Is  shown.  Ballinger's  Ann.  Codes  &  St  {  912 
(Pierce's  Code,  {  3467),  provides  that  appeals 
from  tbe  police  court  to  the  superior  court  may 
be  taken  as  an  appeal  from  a  justice's  court, 
and  that  the  bond  by  appellant  shall  be  condi- 
tioned that  he  will  appear  and  prosecute  his 
appeal.  Ballinfrer's  Ann.  Codes  &  St  K  6763. 
6764  (Pierce's  Code,  M  3082,  3083),  direct  that 
if  appellant  fails  to  prosecute  his  appeal  he 
shall  be  defaulted,  and  the  superior  court  may 
award  sentence  against  him  as  though  convicted 
in  that  court.  An  accused  was  convicted  and 
fined  in  police  court  after  a  speedy  trial  be- 
fore a  jury,  and  upon  filing  an  appeal  bond 
was  discharged  from  custody.  SulMequently, 
and  without  demanding  a  trial  in  tbe  superior 
court  he  moved  for  a  dismiasal  on  the  ground 
that  more  than  60  days  had  elapsed  since  taking 
the  appeal  without  a  postponement  on  his 
application.  Held,  that  he  was  not  entitled  to 
a  dificharge,  since  he  had  a  speedy  trial  in  tbe 
lower  court  and  had  appealed  for  his  own  ben- 
efit, and  since  he  did  not  diligently  prosecute 
it  he  could  not  invoke  tbe  statute  in  his  behalf. 
[EM.  Note. — For  cases  in  point,  see  Ont  Dig. 
vol.  14,  Criminal  liaw,  {{  1297-1304.] 

Appeal  from  Superior  Court,  Cbehalls  Coon- 
ty;   Mason  Irwin,  Judge. 

Glen  Parmeter  was  convicted  of  a  violation 
of  a  city  ordinance,  and  appealed  to  the  supe- 
rior court  From  an  order  sustaining  a  mo- 
tion to  dlsmias  the  cause  for  failure  to  proae- 
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cute,  the  Btate  appeals.  Reversed  and  re- 
manded, with  instrnctions  to  reinstate  and 
proceed  with  the  trial. 

Marquis  &  Shields  and  R.  E.  Taggart,  for 
the  State.  J.  C.  Cross  and  A.  Emerson,  for 
respondent 

CROW,  J.  This  action,  which  Is  a  prose- 
cution of  Glen  I'anueter  for  the  violation  of 
an  ordinance  of  the  city  of  Aberdeen,  was 
originally  commenced  In  the  city  police  court, 
where,  upon  trial  before  a  jury,  the  defend- 
ant was  convicted  and  fined.  On  July  18, 
1907,  he  api)ealed  to  the  su|>erlor  court  for 
Chehalis  county,  and  upon  filing  an  appeal 
b(md  was  discharged  from  custody.  On  Sep- 
tember 21,  1007,  the  defendant  served  and 
filed  in  the  superior  court  an  application  for 
the  dismissal  of  the  action,  on  the  ground 
that  more  than  tJO  days  had  elapsed  since  the 
taking  of  his  appeal  and  that  the  trial  of  the 
cause  had  not  been  postponed  on  his  applica- 
tion. This  motion  being  sustained,  Judgment 
was  entered  discharging  the  defendant,  ex- 
onerating the  sureties  on  his  appeal  bond, 
and  taxing  the  costs  against  the  city  of  Aber- 
deen.   The  plaintiff  has  appealed. 

This  action,  prosecuted  for  the  violation  of 
a  city  ordinance,  althongb  conducted  In  the 
name  of  the  state  of  Washington,  was  com- 
menced In  the  police  court  of  the  city  of  Aber- 
deen, which  had  original  Jurisdiction.  In 
that  court  the  respondent  was  promptly  tried 
and  convicted.  He  appealed,  and  now  con- 
tends that  he  was  entitled  to  be  discharged, 
and  to  a  dismissal  of  the  action  by  the  supe- 
rior court,  under  section  6011,  Balllnger's 
Ann.  Codes  &  St.  (section  1531,  Pierce's  Code) 
reading  as  follows :  "If  a  defendant  Indicted 
or  Informed  against  for  an  offense,  whose 
trial  has  not  been  postponed  upon  his  appli- 
cation, be  not  brought  to  trial  within  sixty 
days  after  the  indictment  Is  found  or  the  in- 
formation filed,  the  court  must  order  it  to  be 
dismissed,  unless  good  cause  to  the  contrary 
be  shown."  The  BUI  of  Rights  of  the  state 
Constitution  (article  1,  S  22)  provides  that  In 
criminal  prosecutions  the  accused  shall  have 
the  right  to  a  speedy  trial ;  and  section  6911, 
Balllnger's  Ann.  Codes  &  St.,  supra,  was  en- 
acted for  the  purpose  of  enforcing  such  right. 
The  respondent  has  already  been  awarded  a 
speedy  trial  before  a  Jury  in  the  court  of 
original  Jurisdiction.  His  appeal  removed 
the  cause  to  the  superior  court,  and  was  tak- 
en for  the  sole  purpose  of  obtaining  another 
trial  and  securing  his  discharge,  if  acquitted. 
Under  these  circumstances  he  should  at  least 
have  demanded  such  trial  in  the  superior 
court  before  seeking  a  dismissal  and  dis- 
charge under  the  statute.  Section  912,  Bal- 
llnger's Ann.  Codes  &  St  (section  3467, 
Pierce's  Code),  provides  that  appeals  from  the 
police  court  to  the  superior  court  may  be 
taken  as  an  appeal  is  taken  from  a  Justice's 
court;  and  sections  6763,  6764.  Balllnger's 
Ann.  Codes  &  St  (sections  3062,  3063,  Pierce's 
Code),  define  the  method  of  taking  such  ap- 


peals in  criminal  actions.  The  former  sec- 
tion by  express  terms  provides  that  the  bond 
to  be  given  by  the  appellant  shall  be  condi- 
tioned that  he  will  appear  In  the  superior 
court  and  there  prosecute  his  appeal;  while 
the  latter  directs  that,  If  he  shall  fall  to  en- 
ter and  prosecute  his  appeal,  he  shall  be  de- 
faulted of  his  recognizance,  and  the  supe- 
rior court  may  award  sentence  against  him 
for  the  offense  whereof  he  was  convicted.  In 
like  manner  as  if  he  had  been  convicted  in 
that  court.  In  view  of  these  sections,  It  Is 
not  necessary  for  us  to  determine  whether  the 
respondent,  after  conviction  in  the  police 
court,  could  be  discharged  for  unnecessary 
delay  of  proceedings  and  the  want  of  a  speedy 
trial,  after  he  bad  on  appeal  demanded  trial 
in  the  superior  court;  it  not  being  shown 
that  he  ever  made  any  such  demand.  On  the 
record  before  us  we  are  of  the  opinion  that 
he  was  not  entitled  to  a  discharge,  for  the 
reason  that  he  had  been  awarded  a  speedy 
trial  in  the  police  court  that  the  appeal  was 
taken  by  him  after  such  trial  for  bis  own 
benefit,  and  that  thereafter  be  should  have 
diligently  prosecuted  the  same  by  demanding 
the  new  trial  to  which  he  was  entitled  in  the 
superior  court  Having  failed  to  do  this,  he 
was  in  no  position  to  invoke  the  statute  in 
bis  behalf,  and  demand  his  discbarge  and  dis- 
missal of  the  action. 

He  contends,  however,  that  the  superior 
court,  in  making  the  order  of  dismissal,  prop- 
erly relied  on  the  Murphy  Case,  7  Wash.  257, 
S4  Pac.  834,  as  holding  that  the  statute  ap- 
plied when  a  new  trial  had  been  granted 
after  conviction,  and  that  the  60  days  should 
begin  to  run  from  the  date  of  the  order 
granting  the  new  trial.  We  do  not  regard 
that  holding  as  applicable  to  the  facts  now 
before  us.  In  that  case  the  superior  court 
had  original  Jurisdiction  and  granted  the 
new  trial.  Here  it  obtained  Jurisdiction  by 
appeal.  Tbe  respondent  had  been  convicted 
In  the  police  court.  No  order  awarding  him 
a  new  trial  had  been  made  in  that  or  any 
other  court  He  was  entitled  to  trial  in  the 
superior  court  only  by  reason  of  his  appeal, 
if  diligently  prosecuted.  Failure  upon  his 
part  to  so  prosecute  tbe  same  would  author- 
ise tbe  superior  court  to  award  sentence 
against  him  without  further  trial,  in  like 
manner  as  if  he  had  been  there  convicted. 

Tbe  Judgment  is  reversed,  and  tbe  cause 
remanded,  with  instructions  to  reinstate  the 
action  and  proceed  with  the  trial. 

HADLEY,  C.  J.,  and  MOUNT,  ROOT,  FUL- 
LERTON,  and  RUDKIN,  JJ.,  concur. 


O'CONNOR  et  al.  v.  BUBNHAM. 
(Supreme  Court  of  Washington.    May  25,  1906.) 

1.   Loos    AND    tiOOOINO — LnCM    ON    LOOS    AND 

LuMBEB— Statutes. 

One  employed  by  the  owner  to  cut  timber 
into  logs  for  the  immediate  manufacture  by  the 
owner  into  lumber  is  entitled  to-  a  lien  for  the 


Digitized  by 


Uoogle 


lOU 


95  PACIFIC  REPORTEB. 


(Waab. 


agreed  compensation  per  1,000  feet,  board  meas- 
ure, on  the  lumber,  as  authorized  by  Ballinprer's 
Ann.  Codes  &  St.  g  5931  (Pierce's  Code,  §  8083), 
f;ivinK  a  lien  on  lumber  for  work  in  manufactur- 
ing timber  into  lumber,  and  is  not  limited  to  a 
lien  on  the  logs  under  section  5930  (Pierce's  Code, 
S  G082)  giving  a  lien  on  logs  for  work  in  secur- 
ing logs,  nor  can  the  owner  defeat  a  lien  on  the 
lumber  on  the  ground  that  he  is  liable,  if  at  all, 
as  an  eloigner. 
2.  Same. 

One  employed  by  the  owner  to  cut  timber 
into  logs  for  the  immediate  manufacture  by 
the  owner  into  lumber  at  an  agreed  compensa- 
tion per  1,000  feet,  board  measure,  payable  on 
the  15th  day  of  each  month  for  the  logs  de- 
livered the  previous  month,  may,  on  the  refusal 
of  the  owner  to  pay  for  logs  delivered  until  cer- 
tain timber  should  be  cut,  cease  work  and  en- 
force a  lien  on  the  manufactured  lumber  for  the 
work  done. 

Appeal  from  Superior  Court,  Thurston 
County;   O.  V.  Unn,  Judge. 

Action  by  James  O'Connor  and  another 
against  H.  A.  Bumham  and  another.  From 
a  judgment  for  plaintiffs,  defendant  H.  A. 
Bumham  appeals.    Affirmed. 

Troy  &  Falknor,  for  appellant.  Chas.  D. 
King  and  Byron  MUIett,  for  respondents. 

MOUNT,  J.  This  action  was  brought  to 
foreclose  a  Hen  upon  certain  lumber.  At 
the  trial  the  court  found  in  favor  of  the 
plaintiffs,  and  entered  a  decree  foreclosing 
the  Hen  for  the  amount,  $211.40,  besides  at- 
torney's fees  and  costs.  The  defendant,  H. 
A.  Bumham,  has  appealed. 

The  facts  are  in  substance  that  on  October 
19,  1906,  the  appellant  was  the  owner  of 
certain  standing  timber  In  Thurston  county, 
and  operating  a  sawmill  on  the  Des  Chutes 
river  near  the  standing  timber.  On  that 
day  the  appellant  employed  the  respondents 
to  cut  a  certain  portion  of  that  timber  into 
saw  logs  and  place  the  logs  In  the  river. 
The  employment  was  oral.  The  agreement 
was  that  the  respondents  should  furnish 
men  and  teams  and  place  the  logs  in  the 
river  at  $4  per  1,000  feet,  board  measure; 
that  the  appellant  should  pay  for  the  work 
on  the  15th  of  each  month  for  the  logs  de- 
livered In  the  river  during  the  previous 
month.  The  logs  were  floated  down  to  the 
mill  and  Immediately  cut  into  lumber.  Be- 
tween the  19th  day  of  October,  1906,  and 
the  19th  day  of  December  of  the  same  year 
the  respondents  placed  In  the  river  296,584 
feet  of  logs,  upon  which  the  appellant  paid 
the  respondents  |940,  leaving  the  balance  un- 
paid. About  the  15th  of  Decemt)er  some  dis- 
pute arose  as  to  the  measurement  of  the 
logs  and  the  amount  claimed  to  be  due,  and 
appellant  refused  to  pay  for  certain  logs 
theretofore  delivered  Into  the  river  until 
certain  timber  should  be  cut  Respondents 
thereupon  ceased  to  work,  and  filed  the  lien 
notice  which  is  now  being  foreclosed. 

It  Is  claimed  by  the  appellant  that  the 
respondents  are  contractors,  and  are  there- 
fore not  entitled  to  claim  of  Hen,  under  sec- 
tion 5931,  Ballinger's  Ann.  Codes  &  St 
(Pierce's  Code  §  6083),  upon  lumber  manu- 


factured from  tbe  logs;  that  respondents 
were  entitled  to  claim  a  lien  only  upon 
the  logs  under  section  5930,  Ballinger's  Ann. 
Codes  &  St  (Pierce's  Code,  f  6082).  This 
question  was  directly  passed  upon  in  Robins 
V.  Paulson,  30  Wash.  459,  70  Pac.  1113, 
where  we  held  that  persons  cutting  tbe  logs 
In  the  woods  for  the  manufacture  of  lumber 
were  entitled  to  a  lien  upon  the  finished  prod- 
uct at  the  mill.  In  the  case  of  Graham  v. 
Gardner,  45  Wash.  648,  89  Pac.  171.  we  held 
that  persons  employed  in  the  woods  cutting 
logs  at  a  fixed  price  per  1,000  were  not  enti- 
tled to  a  Hen  upon  the  mill  where  tbe  logs 
were  manufactured  into  lumber.  Some  things 
were  said  in  that  case  which  may  be  at 
variance  with  tbe  holdings  in  Robins  v.  Paul- 
son, supra,  and  cases  therein  cited,  but  It 
was  not  our  Intention  to  overrule  tbose 
cases. 

Api>ellant  also  argues  that  be  must  be 
held  as  an  eloigner,  if  he  may  be  held  at  all ; 
but  what  we  have  said  almve  disposes  of 
this  contention.  There  is  no  element  of 
elolgnment  In  this  case.  The  respondents 
cut  and  delivered  the  logs  to  the  an)ellant, 
who  manufactured  them  Into  lumber  at  the 
mill.  The  logs  were  the  property  of  the 
appellant  at  all  times.  The  apiwllant  simply 
hired  the  respondents  to  go  into  the  timber 
and  cut  and  deliver  the  logs  to  the  mill, 
there  to  be  manufactured  Into  lumber  Im- 
mediately. 

It  Is  next  claimed  that  the  respondents 
did  not  perform  the  contract  by  keeping  ap- 
pellant supplied  with  logs  sufficient  to  keep 
tbe  mill  going,  and  that  appellant  was  dam- 
aged thereby.  The  evidence  is  In  direct 
conflict  as  to  whether  the  respondents  agreed 
to  cut  sufficient  logs  to  keep  tbe  mill  run- 
ning; and  we  are  of  the  opinion  that  the 
evidence  is  insufficient  upon  this  point  to 
base  a  finding  of  damages  upon.  The  evidence 
shows  that  tbe  capacity  of  the  mill  was  much 
greater  than  the  ability  of  respondents  to 
supply  logs.  No  complaint  was  made  that 
logs  were  not  supplied  fast  enough  until 
about  the  time  respondents  ceased  to  work. 
We  are  also  of  the  opinion  that  the  re- 
spondents were  justified  in  ceasing  to  work 
by  reason  of  the  refusal  of  appellant  to  make 
the  payments  as  agreed  upon. 

We  find  no  error  in  the  record,  and  the 
Judgment  must  therefore  be  affirmed. 

n.^DLET,  C.  J.,  and  ROOT,  CROW,  RUD- 
KIN,    FULLERTON,    and    DUNBAR.    JJ., 

concur. 


ROGERS  ▼.  MINNEAPOLIS  THRESHING 

MACH.  CO. 

RUSSELL  &  CO.  v.  SAME. 

(Supreme  Court  of  Washington.    May  28,  1908.) 

Appeal  and  Errob— Affirmawoe — Superse- 
deas— Judgment  on  Bond. 

A  mortgagee  having  been  awarded  a  third 
lien  on  foreclosure,  he  appealed  from  the  whole 
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judgment,  and  cave  a  bond  to  supersede  the 
judgment  providing  for  satisfaction  and  per- 
formance of  the  judgment  apxiealed  from  if  it 
should  be  affirmed.  Held,  that  the  appeal  could 
not  be  regarded  as  taken  merely  to  determine 
the  priority  of  lions,  and  therefore  involved  only 
a  part  of  the  judgment,  and  hence,  on  affirm- 
ance, judgment  was  proj^rly  rendered  on  appeal 
against  the  appellant  and  the  sureties  on  the 
bond  for  the  full  amount  of  the  judgment  below 
as  expressly  authorized  by  Ballinger's  Ann. 
Codes  &  St.  §  6523  (Pierce's  Code,  §  1071). 

Appeal  from  Superior  Court,  Douglas 
County;   R.  S.  Stelner,  Judge. 

Actions  by  M.  J.  Rogers  against  Lewis 
Badger  and  others,  and  by  Russell  &  Co. 
agaiust  the  same  defendants,  in  which  the 
Minneapolis  Threshing  Machine  Company, 
having  been  awarded  a  third  mortgage  lien 
on  the  property  In  controversy,  appealed 
from  "the  whole  of  the  judgment,"  and 
prayed  for  an  order  fixing  the  amount  of  a 
bond  to  supersede  the  judgment  and  the 
whole  thereof.  A  bond  was  subsequently 
given  pursuant  to  such  order  conditioned  as 
an  appeal  and  supersedeas  bond  for  the  sat- 
isfaction and  performance  of  the  judgment 
appealed  from  In  case  It  should  be  affirmed. 
The  judgment  having  been  affirmed,  judg- 
ment was  rendered  on  appeal  against  appel- 
lant and  Its  sureties  on  the  bond  for  the 
whole  amount  of  the  judgment  On  motion 
to  modify.    Denied. 

J.  D.  Campbell  and  3.  B.  Campbell,  for  ap- 
pellant Danson  &  Williams,  for  respond- 
ents. 


HADLBT,  C.  J.  The  original  opinion  In 
this  cause  will  be  found  reported  In  92  Pac. 
774.  By  reference  thereto  It  will  be  seen 
that  the  action  was  brought  to  foreclose 
mortgages;  there  being  three  mortgages 
held  respectively  by  three  parties  covering 
the  same  land,  all  involved  In  the  Issues.  It 
was  found  by  the  trial  court  that  all  the 
mortgages  were  entitled  to  foreclosure.  Per- 
sonal judgment  was  entered  against  the 
mortgagors  for  the  respective  amounts  and 
In  favor  of  the  respective  mortgagees,  and 
foreclosure  was  awarded  as  to  all.  But  it 
was  decreed  that  the  mortgage  of  M.  3. 
Rogers  is  a  first  lien,  that  of  Russell  &  Co. 
a  second  Hen,  that  of  Minneapolis  Threshing 
Machine  Cconpany  a  third  lien,  upon  the 
property,  and  that  said  Hens  should  be  satis- 
fied from  the  sale  of  the  property  in  the 
order  above  named.  The  Minneapolis  Thresh- 
ing Machine  Company  appealed.  The  notice 
of  appeal  described  the  appeal  as  being  from 
."that  certain  final  judgment  rendered  and 
entered  In  this  cause  on  the  1st  day  of  April, 
1907,  and  from  the  conclusions  of  law  made 
and  rendered  herein  by  the  superior  court  of 
Douglas  county,  Wash."  Application  was 
also  made  to  the  court,  asking  that  the 
amount  of  a  supersedeas  bond  on  appeal 
should  be  fixed.  The  application  described 
the  appeal  as  being  from  "the  whole  of  the 
judgment,"  and  the  court  entered  an  order 


fixing  the  amount  of  the  bond  required  "to 
supersede  said  Judgment  and  the  whole  there- 
of" at  $G,300.  A  bond  was  given  by  the  ap- 
pellant in  the  full  sum  of  $6,500,  conditioned 
as  an  appeal  and  supersedeas  bond,  with  the 
United  States  Fidelity  &  Guaranty  Company 
as  surety.  The  judgment  of  the  trial  court 
was  affirmed  by  this  court,  and  judgment 
was  entered  here  against  the  appellant  and 
the  surety  and  in  favor  of  the  two  respond- 
ents for  the  respective  sums  rendered  In 
their  favor  against  the  mortgagors  below. 
The  appellant  has  now  moved  to  modify  the 
judgment  entered  here  so  as  to  provide  for 
the  recovery  from  appellant  and  its  surety 
of  costs  only. 

Appellant  contends  that  the  record  Indi- 
cates that  the  appeal  was  taken  merely  to 
determine  the  priority  of  liens,  and  that  it 
therefore,  involved  a  part  of  the  judgment 
only.  We  think  it  is  manifest  from  what 
we  have  above  stated  from  the  record  that 
the  appeal  was  from  the  entire  judgment, 
and  that  the  bond  stayed  all  proceedings 
thereunder.  It  Is  argued  that,  as  there  was 
no  money  judgment  entered  against  appel- 
lant below,  there  can  be  no  judgment  enter- 
ed against  It  and  the  surety  here,  and  the 
case  of  Tltlow  v.  Cascade  Oatmeal  Company, 
16  Wash.  676,  48  Pac.  406,  is  cited.  Judg- 
ment was  sought  in  that  case  here  against 
the  appellant  and  his  surety  for  the  full 
amount  of  the  judgment  affirmed,  but  was 
denied.  The  appeal  was,  however,  express- 
ly taken  from  a  portion  of  the  judgment 
only,  and  any  stay  of  proceedings  which  re- 
sulted was  merely  incidental  thereto.  Here, 
however,  the  appeal  was  expressly  taken 
from  the  whole  judgment,  the  amount  of  the 
bond  necessary  to  stay  the  whole  judgment 
was  asked  and  fixed,  and  the  bond  upon  its 
face  shows  that  It  was  given  for  that  pur- 
pose, a  fact  known  at  the  time  to  both  the 
appellant  and  Its  surety.  The  bond  In  all  re- 
spects complies  with  the  requirements  of  sec- 
tion 6506,  Ballinger's  Ann.  Codes  &  St  (Pier- 
ce's Code,  i  1053),  where  it  is  sought  to  stay 
the  whole  judgment  The  same  section  pro- 
vides that,  if  it  is  Intended  to  stay  proceed- 
ings on  only  a  part  of  the  judgment  the 
bond  shall  be  so  varied  as  to  secure  the  part 
Stayed  alone.  Such  was  not  done  here,  but 
proceedings  under  the  whole  Judgment  were 
entirely  stayed.  Respondents  were  not  only 
precluded  from  effecting  a  sale  of  the  mort- 
gaged premises,  but  they  were  also  prevent- 
ed from  enforcing  their  respective  shares  in 
the  personal  Judgment  by  means  of  ordinary 
execution.  The  bond  expressly  provided  for 
the  satisfaction  and  performance  of  the  judg- 
ment appealed  from  in  case  that  judgment 
should  be  affirmed  by  this  court  and  by  the 
terms  of  section  6523,  Ballinger's  Ann.  Codes 
&  St.  (Pierce's  Code,  g  1071),  It  was  proper 
under  such  circumstances  to  enter  judgment 
here  against  both  the  appellant  and  surety 
for  the  full  amount  of  the  judgment  below. 
In  view  of  the  statutory  provisions,  the  bond 
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became  In  the  nature  of  a  contract  agreeing 
that  judgment  might  be  at  once  entered  here 
against  both  appellant  and  the  surety  In  the 
event  of  an  affirmance.  The  consideration 
for  such  agreement  was  the  benefit  to  be  de- 
rived from  a  stay  of  aii  proceedings  mean- 
while. 
The  motion  is  denied. 

FTJLLERTON,    RtJDKIN,    CROW,    DUN- 
BAR, ROOT,  and  MOUNT,  JJ.,  concur. 


CROWLBY  et  ur.  v.  TAYLOR  et  al. 
(Supreme  Court  of  Washington.    May  29,  1908.) 

1.  Tbiai/— Conduct  of  Tbiai/— Reuabks  op 
Judge. 

In  a  suit  to  recover  money  alleged  to  have 
been  lost  at  gambling,  a  statement  of  the  judge 
in  his  instructions  that  "this  is  an  action  to  re- 
cover money  lost  at  gambling"  did  not  constitute 
a  comment  upon  the  testimony,  and  was  not  an 
assumption  that  money  had  been  lost. 

(Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  46,  Trial,  §§  409,  410.] 

2.  Appeal  and  Ebbob— Harmless  EIbbob — 
Mention  of  Coubt  of  Default  of  Code- 

FENDANT. 

Where  the  complaint  showed  the  sction  to 
be  against  two  defendants,  it  was  not  prejudicial 
error  for  the  court  to  instruct  that  one  of  the 
defendants  had  failed  to  answer,  and  that  a  de- 
fault had  been  taken  against  him. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  S,  Appeal  and  Error,  H  4219-4228.] 

3.  Same— INSTBUCTIONS. 

In  a  suit  to  recover  money  alleged  to  have 
been  lost  at  gambling,  the  court  charged  that  the 
jury,  in  order  to  find  for  plaintiff,  must  be  sat- 
isfied by  a  preponderance  of  the  evidence  that 
persons  resorted  to  "The  Oxford"  (defendants' 
place  of  business)  for  the  purjpose  of  wagering 
money  at  gambling  games  mamtained  there  by 
defendant.  Beld,  that  if  the  charge  was  erro- 
neous for  the  reason  that  it  was  immaterial 
whether  the  gambling  occurred  in  such  a  place 
or  elsewhere,  it  was  not  prejudicial  to  defend- 
ant, since  in  that  event  the  jury  were  required 
to  find  more  facts  than  were  necessary  to  exist 
to  return  a  verdict  for  plaintiff. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  |  4031.] 

4.  Gaming  —  Action   to   Recoveb   Losses  — 

OWNEBBHIF^  of    MONEY    LoST. 

In  an  action  by  husl>and  and  wife  to  recov- 
er money  lost  by  the  husband  at  gambling,  it  is 
not  essential  that  the  money  lost  should  have  be- 
longed to  either  the  husband  or  wife. 

[ESd.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  24,  Gaming,  §  60.] 

5.  New  Tbiai^Newlt  Dibcovebed  Evidence 
—  Inconsistent  Statements  of  Pabtt  — 
Discbetion  of  Coubt. 

The  granting  of  a  new  trial  for  newly  dis- 
covered evidence  of  statements  of  a  party  in- 
consistent with  his  testimony  rests  largely  in 
the  discretion  of  the  trial  court. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  37,  New  Trial,  H  221,  222.] 

6.  Appeal  and  E^bbob  —  Habmless  Bbbob  — 
Exclusion  of  Evidence. 

In  an  action  to  recover  money  alleged  to 
have  been  lost  at  gambling,  the  exclusion  of  evi- 
dence that  the  place  where  the  money  was  al- 
leged to  have  been  lost  was  maintained  as  a  pub- 
lic gambling  resort,  in  which  defendant  operated 
a  large  number  of  prohibited  gambling  games, 
was  hanniess  error  aa  against  plaintiff,  where 


the  jury  found  for  plaintiffs  as  to  the  fact  cM 
gambling  and  loss  of  money,  since  the  evidence, 
while  material  on  those  questions,  had  no  bear- 
ing upon  the  amount  of  recovery. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  §f  4181-4193.] 

7.  Tbial— Pbovince   of   Jubt— Conflict   in 

Evidence. 

Where  there  is  a  conflict  in  the  evidence,  it 

is  for  the  jury  to  say  what  the  facts  arc. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  4«,  Trial,  f  f  342,  343.] 

8.  Same. 

For  a  like  reason,  the  exclusion  of  the 
record  of  the  plea  of  guilty,  and  sentence  of  one 
of  the  defendants  in  a  criminal  proceeding  for 
conducting  a  gambling  resort  at  the  place  in 
question,  was  not  prejudicial  to  plaintiffs. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  H  4187-4193.] 

Appeal  from  Superior  Court,  Thurston 
County;   O.  V.  Linn,  Judge. 

Action  by  James  Crowley,  Sr.,  and  wife, 
against  George  Taylor  and  another.  Judg- 
ment for  plaintiffs  for  less  than  sum  claimed. 
Defendant  Taylor  appeals,  and  plaintiffs  file 
cross-appeal.     Affirmed. 

Vance  &  Mitchell,  for  appellant  R.  H. 
Fry,  for  respondents. 

ROOT,  J.  This  was  an  action  by  plaintiffs 
to  recover  the  sum  of  $600,  claimed  to  have 
been  lost  by  plaintiff  James  Crowley  at 
gambling  in  defendants'  saloon.  The  defend- 
ant Rogers  made  no  answer  to  the  complaint, 
and  a  default  was  taken  against  him.  The 
trial  was  had  against  defendant  Taylor  be- 
fore the  court  and  a  jury,  and  resulted  In  a 
verdict  and  judgment  for  plaintiffs  in  the 
sum  of  $305.62.  From  this  Judgment  each 
party  has  appealed. 

We  will  first  consider  the  appeal  of  de- 
fendant Taylor.  His  first  assignment  of  er- 
ror Is  upon  the  action  of  the  court  In  using 
this  language  In  its  instructions  to  the  jury, 
to  wit:  "This  Is  an  action  to  recover  money 
lost  at  gambling."  Defendant  urges  that 
this  was  assuming  that  money  had  been  lost, 
and  constituted  a  comment  upon  the  testi- 
mony by  the  court.  Considering  the  connec- 
tion in  which  the  language  was  used,  we 
do  not  think  it  should  be  given  this  construc- 
tion. It  was  not  a  comment,  and  we  do  not 
think  it  could  have  been  so  construed  by  the 
Jury. 

Defendant  next  complains  of  an  instruc- 
tion, wherein  the  jury  were  told  that  the 
defendant  Rogers  bad  failed  to  answer,  and 
that  a  default  had  been  taken  against  him. 
As  the  complaint  shon'ed  the  action  to  be 
against  two  defendants,  It  was  undoubtedly 
proper  for  the  court  to  mention  why  one  of 
the  defendants  was  no  longer  In  the  case. 
We  do  not  think  defendant  was  prejudiced 
by  this  action. 

Defendant  complains  that  the  Jury  were 
told  that.  In  order  to  find  for  plaintiff,  "they 
must  be  satisfied  by  a  preponderance  of  the 
evidence  that  persons  resorted  to  and  visited 
the  place   known  as  The  Oxford'   (defend- 
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ants'  business  place)  for  the  purpose  of 
wagering  money  at  gambling  games  main- 
tained, conducted,  opened,  and  carried  on  at 
said  place  by  defendants."  Defendant  urges 
that  It  was  Immaterial  whether  the  gambling 
occurred  In  such  a  place  or  elsewhere.  If 
this  contention  be  true.  It  would  seem  that 
the  jury  were  called  upon  to  find  more  facts 
than  were  necessary  to  exist.  In  order  to  re- 
turn a  verdict  against  the  defendant.  If 
this  was  error.  It  would  seem  to  be  the 
plaintiffs,  rather  than  the  defendant,  who 
would  have  cause  to  coiuplaln  thereof. 

It  is  further  contended  that  the  court  erred 
In  refusing  to  give  an  Instruction  requested 
by  the  defendant,  to  the  effect  that  the  jury 
could  not  return  a  verdict  In  favor  of  plain- 
tiffs, If  they  found  that  the  money  lost  by 
Crowley  was  not  the  property  of  himself  or 
wife.  We  think  this  instruction  was  properly 
refused.  It  is  urged  that  the  motion  for  new 
trial  should  have  been  granted,  and  especial- 
ly upon  the  showing  of  new  evidence  as  to 
alleged  statements  of  plaintiff  James  Crowley 
Inconsistent  with  his  testimony.  The  grant- 
ing of  a  motion  for  new  trial  upon  such 
grounds  is  largely  in  the  discretion  of  the 
trial  court,  and  we  are  not  convinced  that  the 
showing  made  in  this  case  was  such  as  to 
render  the  denial  of  the  motion  an  abuse  of 
discretion. 

Several  other  errors  are  assigned,  but  an 
examination  of  them  fails  to  reveal  any 
grounds  justifying  a  reversal  of  the  judg- 
ment. 

We  will  now  notice  the  cross-appeal  of 
plaintiffs.  They  urge  that  the  trial  court 
erred  in  excluding  evidence  to  show  that  the 
Oxford  saloon  was  maintained  as  a  public 
gambling  resort,  in  which  defendants  operated 
a  large  numl)er  of  prohibited  gnnibllng  games. 
We  think  this  evidence  was  admissible,  but 
that  its  exclusion  does  not  constitute  revers- 
ible error,  for  the  reason  that  the  rejected 
evidence  had  no  Iwaring  upon  the.  amount  of 
the  recovery.  As  to  the  fact  of  ganil)ling 
and  loss  of  money,  tlie  jury  found  for  plain- 
tiffs; conseciuently  the  latter  were  not  in- 
jured by  the  exclusion  of  this  evidence,  which 
was  doubtless  material  upon  those  questions, 
but  had  no  bearing  upon  the  amount  of  re- 
covery. 

Plaintiffs  urge  that  their  motion  for  a  di- 
rected verdict  at  the  close  of  the  trial  sliould 
have  been  granted.  We  think  not.  There  was 
a  conflict  In  tlie  evidence,  and  as  to  wliat  It 
established,  and  it  was  for  the  jurj',  taking 
the  evidence  as  a  whole,  to  say  as  to  what 
were  the  facts. 

What  we  have  here  said  also  applies  to  the 
assignment  of  error  uixm  the  action  of  the 
court  in  denying  plaintiffs'  motion  for  a 
judgment  notwithstanding  the  verdict,  and 
as  to  their  motion  for  a  new  trial. 

It  Is  further  urged  tliat  the  court  was  In 
error  In  excluding  the  record  of  the  plea  of 
guilty  and  sentence  of  defendant  Taylor  in 
a  criminal   proceeding,   wherein  he  pleaded 


guilty  to  conducting  a  gambling  resort  at 
The  Oxford  on  September  1,  1904.  It  is  un- 
necessary to  pass  upon  this  question,  as  the 
error,  If  it  was  an  error,  could  not  have 
been  to  the  prejudice  of  plaintiffs,  as  the  jury 
found  In  their  favor,  except  as  to  the  amount, 
and  the  question  as  to  this  could  not  have 
been  legally  affected  by  the  proffered  evi- 
dence. 

Finding  no  error  in  the  record,  the  judg- 
ment of  the  superior  court  is  affirmed. 

HADLEY,  C.  J.,  and  RUDKIN,  MOUNT, 
CROW,  and  DUNBAR,  33.,  concur. 


FOSS  INVESTMENT  CO.  v.   ATER  (DAR- 
LING, Intervener). 
(Supreme  Court  of  Washington.    May  26,  1908.) 

1.  Specific  Perfobmakce  —  Bbokebb  —  Real 
Estate  Agents— AuTHORrrr— Evidence. 

In  a  suit  to  specificnliy  enforce  a  contract 
made  by  a  real  estate  agent,  evidence  considered 
and  held  to  show  that  tlie  agent  bad  authority 
only  to  act  as  selling  agent  for  the  owner  to  find 
a  purohaHor  ready,  willing,  and  able  to  buy,  but 
had  no  authority  to  execute  to  the  purchaser 
a  contract  of  sale  binding  on  the  principal. 

2.  Bbokebs— Implied  Autiiobity. 

A  real  estate  agent,  authorized  only  to  find 
a  purchaser  ready,  willing,  and  able  to  buy,  has 
DO  authority  to  execute  a  contract  of  sale  to 
such  proposed  purchaser. 

[Eld.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  8,  Brokers,  |  13.] 

3.  Same— Agent  fob  Both  Pabties— Effect. 

Since  an  agent  to  sell  cannot  himself  be- 
come purchaser,  directly  or  indirectly,  without 
the  knowledge  and  consent  of  the  principal,  a 
real  estate  agent,  who  is  owner  of  all  the  shares 
of  a  corporation  except  two,  cannot,  without  the 
knowledge  of  the  principal,  sell  to  the  corpora- 
tion, and.  if  he  does,  the  contract  is  voidable  at 
the  principal's  option. 

lEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  8,  Brokers,  §  24.] 

4.  Vendor   and    Purchaser— Contbact— Of- 
fer AND  Acceptance— Meeting  of  Minds. 

The  owner  of  property  offered  to  sell  it  at 
J800  net,  and  the  party  receiving  the  offer  tel- 
egraphed in  reply:  "Offer  accepted.  Liot  sold. 
Send  abstract" — and  the  owner  then  wired: 
"Awaiting  guarantee  ${<()0  cash  net.  I  will  send 
abstract."  The  purcliaser,  through  the  broker, 
then  deposited  in  the  bank  at  his  residence,  dis- 
tant from  that  of  the  princi|)8l.  $8U<),  and  the 
bank  wired  notifying  tlie  principal  of  the  de- 
IMJsit,  who  thereupon  wired  Ijack :  "The  lot  is 
.sold."  UM,  that  there  was  no  meeting  of 
minds  to  make  an  enforceable  contract. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  4.S,  Vendor  and  Purchaser,  $j  17-10.] 

5.  Specific    I'ebformance  —  Keai,    Estate 
Agents — .4  vthority— Evidence. 

In  a  suit  to  specifically  enforce  a  contract 
made  by  a  real  estate  agent,  evidence  considered 
and  Item  to  show  that  the  agent  had  no  authori- 
ty to  make  a  contract  of  sale  binding  on  tlie 
principal  witliout  his  approval,  and  that  a  sale 
made  by  a  subngent  was  made  without  the 
knowledge  and  consent  of  the  principal,  and 
hence  was  not  binding  on  the  principal. 
0.  Brokers— Delegation  op  Authority. 

Where  a  real  estate  agent  has  authority 
only  to  sell  property,  he  cannot  delegate  author- 
ity to  subagents  to  make  a  contract  of  sale 
which  will  bind  the  princi|>al. 

(Ed.  Note.— For  ca.ses  In  point,  see  Cent.  Dig, 
vol.  8,  Brokers,  i  7.] 
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7.  Same— Ratification  of  Contbact. 

A  broker,  having  authority  to  sell  property, 
procured  a  deed  from  the  owner  with  the  name 
of  the  grantee  blank  for  the  represented  pur- 
pose of  looking  up  the  title.  A  subogent  of  the 
broker  had  found  a  purchaser  and  made  a  con- 
tract of  sale  of  the  property,  communicating  the 
fact  to  the  broker,  but  the  owner  never  knew  of 
the  offer  or  of  the  attempted  sale  by  the  sub- 
agent.  Held,  that  the  giving  of  the  blank  deed 
did  not  ratify  the  sale  by  the  subagent. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  8,  Brokers,  §  29.] 

Appeal  from  Superior  Court,  Pierce  Coun- 
ty;   M.  L.  Clifford,  Judge. 

Action  by  the  Foss  Investment  Company 
against  Emma  J.  Ater  for  specific  perform- 
ance of  a  contract  for  sale  of  real  property. 
In  -which  O.  E.  Darling  Intervened,  asking 
specific  performance  of  another  contract  for 
sale  of  the  same  property.  From  a  judgment 
for  defendant,  plaintiff  and  intervener  ap- 
peal.   Affirmed. 

Boyle,  Warburton,  Quick  &  Brockway,  for 
appellant  H.  «.  &  Dlx  H.  Rowland,  for 
Intervener.    Fogg  &  Fogg,  for  respondent. 

CROW,  J.  Action  by  the  Foss  Investment 
Company,  a  corporation,  against  Emma  J. 
Ater  to  enforce  specific  performance  of  a 
contract,  by  which  it  is  alleged  the  defend- 
ant agreed  to  sell  certain  real  estate  to  the 
plaintiff.  O.  E.  Darling,  by  complaint  in  in- 
tervention, also  Bought  to  enforce  the  specific 
performance  of  a  separate  and  distinct  con- 
tract, by  which  he  alleged  the  defendant 
covenanted  to  sell  the  same  real  estate  to 
him.  The  defendant  denied  the  making  of 
either  contract.  Pending  the  action  the  real 
estate  was  by  agreement  sold,  all  the  par- 
ties stipulating  that  its  proceeds  should  be 
awarded  to  the  one  succeeding  in  this  litiga- 
tion. From  a  judgment  in  favor  of  the  de- 
fendant, the  plaintiff  and  intervener  have  ap- 
pealed. 

There  being  two  appellants,  we  will  In  this 
opinion  allude  to  the  respective  parties  as 
plaintiff,  defendant,  and  Intervener.  The  al- 
leged contracts  severally  pleaded  by  the  plain- 
tiff and  intervener  being  distinct  and  sepa- 
rate, the  trial  judge  heard  and  determined 
the  Issues  as  to  each  of  them  separately,  and 
we  will  consider  the  appeals  In  the  same 
manner.  On  the  issues  arising  between  the 
plaintiff,  Foss  Investment  Company,  and  the 
defendant,  Emma  3.  Ater,  findings  were  made 
and  entered  from  which  it  appears:  That 
the  plaintiff,  Foss  Investment  Company,  was 
and  is  a  corporation.  That  Louis  Foss  &  Co. 
was  and  Is  a  copartnership  firm  consisting  of 
Louis  Foss  and  W.  D.  E.  Anderson,  each  with 
a  one-half  interest,  engaged  in  the  real  es- 
tate business  in  the  city  of  Tacoma.  That  In 
October  and  November,  1905,  the  defendant 
Emma  J.  Ater,  then  residing  in  New  York 
City,  was  the  owner  of  lot  5  in  block  7,522, 
Tacoma  Laud  Company's  addition  to  Tacoma, 
Wash.  That  in  October,  1905,  Louis  Foss 
wrote  Emma  J.  .■Vter  on  a  letter  head  of  lyouis 
Foss  &  Co.  as  follows:    "Emma  J.  Ater — 


Dear  Madam :  I  can  sell  your  lot  on  No.  5, 
block  7,5o2.  Please  give  me  your  best  price, 
and  I  can  dispose  of  it  if  the  price  is  reason- 
able. Yours  truly,  Louis  Foss."  That  the 
defendant  answered  as  follows :  "Louis  Foss 
&  Co.,  Tacoma,  Wash. — Gentlemen:  Your 
favor  referring  to  sale  of  lot  5,  block  7,.j22, 
is  just  received.  I  will  take  ?800.00  net  for 
the  lot.  I  shall  be  glad  to  hear  from  you  as 
soon  as  possible,  as  there  are  now  prospec- 
tive buyers.  Very  truly,  Emma  J.  Ater.  No- 
vember 3,  1905."  That  on  November  10.  19<K, 
the  defendant  received  at  her  residence  in 
New  York  City  the  following  telegram :  "Em- 
ma J.  Ater,  No.  32  West  38th  St.,  New  York 
City.  Offer  accepted.  Lot  sold.  Send  ab- 
stract. Will  forward  deed  for  your  signa- 
ture. Answer.  Louis  Foss  &  Co."  That  in 
response  thereto  she  sent,  on  or  about  No- 
vember 10,  1905,  the  following  telegram: 
"Louis  Foss  &  Co.,  320  Washington  Bldg., 
Tacoma,  Wn.  Awaiting  guarantee  eight  hun- 
dred cash  net.  I  will  send  abstract  Emma 
J.  Ater."  That  afterwards,  on  the  evening 
of  November  11,  1905,  the  defendant  Emma 
J.  Ater  received  at  her  residence  In  New 
York  City  a  telegram  from  the  Pacific  Na- 
tional Bank  of  Tacoma,  reading  as  follows: 
"John  has  deposited  $800,  eight  hundred  dol- 
lars, to  be  paid  you  on  examination  of  title. 
Send  abstract  to  us.  Wire  acceptance."  that 
at  the  time  the  telegram  was  sent  it  read 
"Foss"  instead  of  "John."  That  the  words 
"wire  acceptance"  were  added  to  the  tele- 
gram by  the  bank  at  the  direction  of  Louis 
Foss  for  the  purpose  of  ascertaining  whether 
the  deposit  in  the  Pacific  National  Bank  at 
Tacoma  was  acceptable  to  the  defendant 
Ater.  That  the  defendant  Emma  J.  Ater  Im- 
mediately answered  the  last  telegram  as  fol- 
lows: "The  lot  is  sold."  That  at  the  time 
the  bank  sent  Its  telegram  to  Emma  J.  Ater 
it  also  wrote  her  as  follows :  "Emma  G.  Ater, 
32  West  38th  Street.  New  York  City— Dear 
Madam :  We  inclose  herewith  confirmation 
of  telegram  sent  you  to-day,  and  beg  to  ad- 
vise you  we  are  holding  $800  to  be  paid  over 
to  you  on  the  examination  and  satisfactory 
title  to  the  property  referred  to  iu  your  tele- 
gram to  Mr.  Foss.  Tji)on  examination  of  this 
title,  and  If  found  clear,  we  will  forward  deed 
for  you  to  sign  in  care  of  the  Chase  National 
Bank  of  New  York  City,  who  will  notify  yoa 
to  call  and  sign  the  deed,  and  they  will  pay 
you  the  money.  Kindly  forward  abstract  at 
your  earliest  convenience."  That  thereupon 
Louis  Foss  sent  to  Emma  3.  Ater  a  deed  to  be 
executed  by  her,  and  so  notified  the  bank. 
Whereupon  the  cashier  of  the  bank  wrote  her 
as  follows:  "Emma  G.  Ater,  32  West  38th 
Street,  New  York  City — Dear  Madam:  Mr. 
Foss  was  iu  this  morning  and  hiformed  me  he 
had  sent  you  a  blank  warranty  deed.  This 
Is  not  in  accordance  with  the  arrangement 
made  by  the  bank,  and  when  we  have  the  ab- 
stract examined  and  find  that  the  property  is 
clear  and  you  can  give  a  good  deed,  we  will 
forward  deed,  as  per  our  letter  of  yesterday. 
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to  the  Chase  National  Bank  of  New  York 
City,  where  the  money  will  be  paid  to  you 
upon  your  signing  and  acknowledging  a  satis- 
factory deed."  That  both  of  the  above  letters 
were  received  by  the  defendant  In  due  course 
of  mail  about  five  days  after  their  date. 
That  on  November  12,  1005,  the  defendant  re- 
ceived from  Ix>uts  Foss  &  Co.  a  telegram  as 
follows:  "Property  sold  to  Foss  Investment 
Co.  Suit  will  be  commenced  unless  you  exe- 
cute deed.  Answer" — which  she  immediate- 
ly answered  by  telegram  as  follows:  "Deed 
executed  before  guaranty  received."  That 
the  defendant  Emma  J.  Ater  never  had  any 
oral  communication  'with  Louis  Foss  or  Louis 
Foss  &  Co.  or  the  Foss  Investment  Company 
relative  to  the  lot,  nor  did  she  communicate 
with  them  in  any  manner  except  by  letter  or 
telegram.  That  she  had  no  knowledge,  no- 
tice, or  Information  that  Louis  Foss  or  Louis 
Foss  &  Co.  had  attempted  or  pretended  to 
sell,  or  enter  into  any  contract  of  sale  for, 
the  lot,  except  as  shown  by  the  above  letters 
and  telegrams.  That  she  never  heard  of  the 
Foss  Investment  Company  until  she  received 
the  telegram  of  November  12,  1005,  threaten- 
ing suit,  above  set  forth.  That  she  had  no 
notice,  knowledge,  or  information  as  to  who 
were  the  stockholders  in  the  Foss  Investment 
Company,  or  as  to  the  relations  existing  be- 
tween the  company  and  Louis  Foss  and  Louis 
Foss  &  Co.  That  she  never  authorized  Louis 
Foss  nor  said  Louis  Foss  &  Co.  to  make  any 
contract  of  sale.  That  she  did  not  Intend  or 
contemplate  that  they  or  either  of  them 
would  attempt  to  make  a  contract  of  sale, 
but  that  they  would  at  most  find  a  purchaser 
ready,  able,  and  willing  to  take  the  lot  at  the 
price  of  1800  cash  net  to  her.  That  she  did 
not  give  Louis  Foss  or  Louis  Foss  &  Co.  any 
exclusive  agency  to  sell.  That  at  all  times 
during  the  communications  between  Louis 
Foss  and  Louis  Foss  &  Co.  and  the  defend- 
ant above  named  Louis  Foss  was  a  member 
of  the  firm  of  Louis  Foss  &  Co.,  was  presi- 
dent and  manager  of  the  plaintiff  corporation 
Foss  Investment  Company.  That  he  held 
998  of  the  1,000  shares  of  the  capital  stock  of 
the  Foss  Investment  Company.  That  his 
wife  and  daughter  each  held  one  of  the  two 
remniniug  shares.  That  Louis  Foss,  Louis 
Foss  &  Co.,  and  Foss  Investment  Company  at 
all  times  during  the  months  of  October  and 
November,  1905,  had  their  place  of  business 
in  the  same  office.  That  they  were  all  man- 
aged by  Louis  Foss.  That  the  deposit  of 
$800  with  the  Paclflc  National  Bank  of  Ta- 
coma  consisted  of  two  personal  checks  made 
by  Louis  Foss.  That  any  profit  which  might 
have  resulted  from  the  purchase  of  the  lot  by 
the  plaintiff  would  have  Inured  to  the  benefit 
of  Louis  Foss,  his  wife  and  daughter.  That  all 
arrangements  and  negotiations  between  Louis 
Foss,  Louis  Foss  &  Co.,  and  the  Foss  Invest- 
ment Company  relative  to  the  transaction 
were  carried  on  by  Louis  Foss  personally,  act- 
ing In  his  several  capacities  as  Louis  Foss,  as 
a  member  of  the  firm  of  Louis  Foss  &  Co.,  and 


as  president  and  manager  of  the  Foss  In- 
vestment Company.  That  on  or  about  June 
11,  1900,  all  the  parties  to  this  action  made 
and  entered  into  a  stipulation  for  the  sale  of 
the  lot  for  the  sum  of  $5,000,  the  proceeds  to 
be  deposited  in  court,  to  abide  the  result  of 
this  action,  and  to  be  paid  to  the  successful 
party,  and  that  the  lot  was  then  sold  for 
that  price. 

The  first  question  with  which  we  are  met 
Is  whether  these  findings  are  sustained  by  the 
evidence.  As  to  the  sending  and  receipt  of 
the  telegrams  and  letters  above  mentioned 
there  Is  no  dispute.  Although  much  conflict 
arose  upon  other  questions  of  fact,  we  have 
concluded  after  a  careful  examination  of  all 
the  evidence  that  the  findings  made  by  the 
trial  judge  are  supported  by  Its  clear  prepon- 
derance. One  of  the  controlling  Issues  be- 
tween the  plaintiff  and  defendant  is  whether 
Louis  Foss,  In  initiating  and  conducting  the 
foregoing  correspondence  with  Mrs.  Ater,  was 
acting  as  her  selling  agent  or  as  purchasing 
agent  for  the  plaintiff  corporation,  Foss  In- 
vestment Company.  The  trial  court,  In  its 
conclusions  of  law,  held  that  he  was  selling 
agent  for  the  defendant;  that  while  he  was 
acting  as  her  agent  be  was,  without  her 
knowledge  or  consent,  also  acting  for  him- 
self personally,  for  the  partnership  firm  of 
Louis  Foss  &  Co.,  of  which  he  was  a  member, 
and  for  the  plaintiff,  Foss  Investment  Compa- 
ny; and  that  the  defendant  Emma  J.  Ater 
was  not  bound  by  his  acts  in  making  the  at- 
tempted sale.  Upon  the  entire  record  we  feel 
compelled  to  sustain  this  holding.  Our  view 
is  that  the  first  letter  written  to  the  de- 
fendant by  Louis  Foss  on  October  26, 1005,  in 
which  he  said,  "I  can  sell  your  lot,"  was  well 
calculated  to  convey  to  her  mind  the  Idea 
that  he  only  Intended  to  act  as  her  selling 
agent  In  finding  a  purchaser,  provided  she 
quoted  a  reasonable  price.  He  did  not  advise 
her  that  he  himself  was  an  intended  buyer, 
nor  did  he  Intimate  to  her  that  he  was  act- 
ing for  himself  or  any  other  person  in  pur- 
chasing the  lot.  The  correspondence  must 
have  indicated  to  the  defendant  that  he  was 
acting  as  her  selling  agent  only,  and  we  hold 
that  as  to  her  he  was  such  agent.  This  be- 
ing the  fact,  he  had  authority  to  find  a  pur- 
chaser ready,  willing,  and  able  to  buy  at  the 
defendant's  price  and  upon  her  terms  for 
cash,  but  did  not  have  authority  to  execute 
to  such  proposed  purchaser  a  contract  of  sale 
that  would  be  binding  upon  her.  Carstens  v. 
McReavy,  1  Wash.  St.  359,  25  Pac.  471. 
Louis  Foss  was  selling  agent  for  the  defend- 
ant, who,  as  his  principal,  was  entitled  to 
the  full  benefit  of  his  knowledge,  services, 
and  ability.  He  knew  the  property  was  rap- 
idly advancing  in  market  value,  but  failed  to 
communicate  such  fact  to  Mrs.  Ater,  she  be- 
ing a  nonresident  and  in  ignorance  of  the 
true  situation.  About  seven  months  later  the 
lot  sold  for  $5,000,  an  advance  of  525  per 
cent.  The  plaintiff  is  now  endeavoring  to  ob- 
tain this  advance  which  would  enure  to  the 
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practical  benefit  of  Louis  Foss,  the  agent, 
lie  l)elug  the  selling  ageut  for  Mrs.  Ater,  and 
at  the  same  time  agent  for  the  alleged  pur- 
chaser, as  president  and  manager  of  the 
plaintiff  corporation  which  he  substantially 
owned  and  controlled,  and  having  failed  to 
disclose  such  relations  to  Mrs.  Ater,  the  al- 
leged contract  was  at  her  option  avoidable. 
An  agent  to  sell  cannot  himself  become  the 
purchaser  directly  or  indirectly  without  the 
knowledge  and  consent  of  his  principal.  Lou- 
Is  Foss,  defendant's  agent,  was  so  closely 
Identified  with,  and  In  such  complete  control 
of,  the  plaintiff  corporation,  that  practically 
he  would  have  become  the  sole  beneficiary  of 
all  profits  and  benefits  that  might  accrue  to 
the  plaintiff  as  purchaser. 

It  Is  not  contended,  nor  is  It  shown,  that 
Mrs.  Ater  ever  authorized  Louis  Foss  to  exe- 
cute any  contract  of  sale,  and  we  fall  to  see 
how  It  can  be  successfully  contended  that  any 
contract  was  entered  into  between  the  plain- 
tiCT  and  defendant  which  can  be  si>ecifically 
enforced  In  this  action.  The  negotiations, 
which  were  made  exclusively  through  the 
medium  of  letters  and  telegrams,  fall  short 
of  a  completed,  enforceable  contract.  In  re- 
sponse to  the  first  letter  written  by  Mr.  Foss 
the  defendant  advised  him  that  her  selling 
price  would  be  $800  net,  and  thereupon  he 
wired  her:  ''Offer  accepted.  Lot  sold.  Send 
abstract  Will  fonvard  deed  for  your  sig- 
nature." This  answering  wire  did  not  advise 
the  defendant  who  It  was  that  had  accepted 
her  offer.  She  knew  nothing  of  the  personal- 
ity or  financial  responsibility  of  the  pro- 
IK>sed  purchaser.  Even  tliough  her  letter  of 
November  3d  be  construed  as  an  offer  to  take 
$800  net  for  the  lot.  such  offer  could  only  be 
accepted  by  tendering  the  mcmey.  No  such 
tender  was  made.  Mr.  Foss'  telegram  saying 
"offer  accepted"  was  not,  without  any  ten- 
der, such  an  acceptance  as  would  convert  her 
offer  Into  a  binding  contract  of  sale.  Sawyer 
V.  Brossart,  67  Iowa,  679,  25  N.  W.  870,  50 
Am.  Rep.  371;  Sands  &  Maxwell  Lumber  Co. 
V.  Crosby,  74  Mich.  313,  41  X.  W.  81)9;  I>e 
Jonge  V.  Hunt,  103  Mich.  94.  61  N.  W.  341. 
Not  having  received  the  cash  or  any  tender 
thereof,  Mrs.  Ater,  who  knew  of  other  In- 
tending purchasers,  wired  Louis  Foss  &  Co.: 
"Awaiting  guarantee  eight  hundred  cash  net. 
I  will  send  abstract"  This  wire  shows  that 
she  was  adhering  to  her  original  proiMsitlon, 
the  substance  of  which  was  to  sell  for  cash 
only,  and  that  cash  was  necessary  to  complete 
the  purchase  and  bind  any  bargain.  Foss 
did  not  then  remit  the  cash  to  her,  but  took 
it  uiK)U  himself  to  deiM)sit  it  with  the  Faciflc 
National  Bank  in  Tac-oma.  At  his  re<iucst 
the  bank  then  wired  the  defendant  for  her 
acceptance  of  such  guaranty.  She  never 
made  or  Indicated  any  acceptance  of  the 
same.  On  the  contrary  she  by  wire  immedi- 
ately advised  Mr.  Foss  that  the  lot  was  sold, 
thus  terminating  the  negotiations.  The  cor- 
respondence between  the  |)arties  conducted  In 
contemplation  of  a  proposed  sale  by   Mrs. 


Ater  never  culminated  In  an  enforceable  con- 
tract uiHjn  her  part  Iler  original  offer  must 
be  construed  as  one  to  sell  for  fSOO  cash  net 
to  her  in  New  York.  The  only  attempted  ac- 
ceptance of  such  offer  was  communicated  by 
a  wire  rending  "offer  accepted,"  which  was 
transmitted  to  New  York  without  any  ten- 
der of  cxsh  to  complete  the  acc-eptance  or 
bind  the  proi)osed  bargain.  No  contract  was 
thereafter  completed  by  the  subsequent  let- 
ters and  telegrams.  Mrs.  Ater  Immediately 
demanded  a  guarantj-  for  the  $800.  but  Mr. 
Fo.ss,  without  authority  from  her,  deposited 
his  checks  in  the  Pacific  National  Bank  of 
Tacoma.  At  his  request  the  bank  cashier 
added  to  the  telegram  advising  Mrs.  Ater  of 
the  deposit  the  words  "wire  acceptance." 
These  words  amounted  to  a  recognition  by 
Foss  and  the  cashier  of  the  fact  that  Mrs. 
Ater  had  the  right  to  and  might  aci-ept  or  re- 
ject such  proposed  guaranty.  She  was  en- 
titled to,  and  could  have  demanded,  a  ten- 
der, deiwslt  or  payment  of  the  money  or 
guaranty  in  New  York  City.  It  may  have 
been,  and  probably  was,  the  intention  of  Foss 
to  comply  with  such  demand.  The  negotia- 
tions, however,  were  still  jiendlng,  and  the 
evidence  Is  that,  before  any  agreement  as 
to  the  details  of  payment,  tender,  or  guaranty 
was  made,  the  negotiations  ceased,  and  Mrs. 
Ater  advised  Foss  that  the  lot  had  been  sold. 
These  facts,  which  are  without  substantial 
dispute,  dispose  of  the  plaintiff's  contention 
for  the  existence  of  a  valid  contract  of  sale. 
The  negotiations  were  never  completed.  The 
minds  of  the  parties  did  not  finally  meet  on 
the  necessary  terms  and  conditions  of  the 
proposed  sale. 

On  the  Issues  between  defendant  Mrs.  Ater 
and  the  Intervener,  O.  E.  Darling,  the  trial 
judge  made  findings  of  fact  from  which  It 
appears:  That  about  October  24,  1902,  the 
defendant  Mrs.  Ater  In  writing  listed  the 
lot  here  Involved  and  other  proiierty  with 
one  W.  M.  Ostrander,  a  real  estate  broker  In 
Philadelphia,  Pa.,  as  follows:  "I  have  this 
24th  day  of  October,  1902,  placed  in  the 
hands  of  W.  M.  Ostrander,  of  Philadelphia, 
Pa.,  for  sale  of  my  prot)erty  located  lu  Ta- 
coma, Wash.,  consisting  of  20-acre  building 
site,  10-acre  farming  land  and  one  building 
lot,  said  propertj'  to  be  sold  for  the  sum  of 
twelve  thousand  dollars  ($12,000).  I  agree 
to  pay  unto  the  said  W.  M.  Ostrander  a  com- 
mission of  two  per  cent.  (2  per  cent.)  of  sell- 
ing price  when  sale  and  settlement  are  made, 
less  the  sum  of  twenty  dollars  ($20).  which 
I  have  already  paid  him  as  a  retaining  fee. 
I  reserve  the  right  to  withdraw  the  property 
from  the  said  W.  M.  Ostrander's  hands  at 
any  time.  I  further  agree  that.  If  the  sale 
of  this  proiK?rty  be  effected  by  myself  or  by 
any  i)erson  other  than  the  said  W.  M.  Os- 
trander, I  will  immediately  notify  the  said 
W.  M.  Ostrander  of  the  fact,  and  will  give 
him  the  name  of  the  purchaser  or  purchasers 
of  this  property.  In  witness  whereof  I  have 
hereunto    set   my    band    and  seal    the   day 
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aad  year  above  written.  [Signed]  Emma  J. 
Ater."  Tiiat  on  October  25, 1905,  W.  G.  Peters 
&  Co.,  real  estate  brolters  In  Tacoma,  Wash., 
executed  and  delivered  to  the  intervener,  O.  E. 
Darling,  a  purported  written  contract  where- 
in they,  as  agents,  agreed  to  sell  lot  5  in 
block  7,522  to  O.  E.  Darling  for  the  sum  of 
$725,  which  was  increased  by  a  niodiflcatlon 
of  the  writing  to  $800.  That  the  contract 
so  executed  is  the  contract  of  sale  sought 
to  be  enforced  by  the  intervener  in  this  ac- 
tion. That  the  defendant  never  had  any 
communication  with  W.  G.  Peters  &  Co.  or 
O.  E.  Darling.  That  on  November  6,  190.5, 
W.  G.  Peters  &  Co.  sent  the  following  tele- 
gram to  W.  M.  Ostrander:  "Offer  Ater  seven 
hundred  fifty;  obtain  her  contract;  wire 
confirmation" — to  which  Ostrander  replied 
as  follows;  the  reply  being  received  by  Pe- 
ters &  Co.  about  November  12,  1905:  "In 
reply  to  your  telegram,  I  am  sending  New 
York  representative  in  today  to  Interview 
the  owner  of  the  lot,  and  hope  to  have  a 
telegram  in  your  hands  confirming  a  sale 
at  $750."  That  on  November  9th  Ostrander 
sent  the  following  telegram  to  W.  G.  Peters 
&  Co.:  "Close  deal  for  Ater  lot  at  seven  fifty 
net."  That  on  the  same  day  he  also  wrote 
W.  G.  Peters  &  Co.  as  follows:  "Nov.  9, 
1905.  Messrs.  W.  G.  Peters  &  Co.,  402  Cham- 
ber of  Commerce,  Tacoma,  Washington — 
Dear  Sirs :  Confirming  my  telegram  of  even 
date  will  say  that  Mrs.  Ater  today  accepts 
an  offer  that  will  enable  me  to  deliver  the 
property  to  you  at  $7.50  net.  If  you  will 
send  me  the  name  of  the  bank  to  which  the 
deed  can  be  forwarded  for  settlement,  I  will 
have  the  proper  instrument  executed  and 
send  it  to  you  at  once.  I  trust  this  matter 
can  be  closed  promptly,  now  that  I  have 
Mrs.  Ater  In  shape  to  do  business.  I  remain, 
very  truly  yours,  W.  M.  Ostrander,  Presi- 
dent." That  W.  G.  Peters  &  Co.  replied  as 
follows:  "Nov.  11,  1905.  W.  M.  Ostrander, 
Philadelphia,  Pa. — Dear  Sir:  In  accordance 
with  your  telegram  of  the  9th  Inst,  would 
say  that  be  have  closed  the  sale  of  the  Ater 
lot  5,  block  7,522,  and  presume,  of  course, 
that  they  have  an  abstract  of  title,  and 
therefore  kindly  request  them  to  send  same 
to  you,  which  please  forward  to  me.  As 
soon  as  the  title  has  been  examined,  or  per- 
haps before,  we  will  send  you  the  deed  for 
execution,  with  Instructions  as  to  drawing 
on  us,  with  deed  attached.  We  trust  you 
have  a  contract  with  her  which  is  binding, 
so  that  we  will  have  no  delay  in  closing  the 
sale.  Yours  very  truly,  W.  G.  Peters  &  Co." 
That  on  November  13,  1005,  Ostrander  wrote 
W.  G.  Peters  &  Co.  as  follows:  "Nov.  13, 
1905.  W.  G.  Peters  &  Co.,  Tacoma,  Wash- 
ington— Gentlemen:  We  have  received  from 
Mrs.  Ater  today  her  abstract  of  title  covering 
lot  5,  block  7,522,  and  notice  that  the  deed 
is  executed  In  your  favor,  and  Is  held  by  our 
New  York  office  ready  for  a  settlement, 
which  we  can  make  on  a  basis  of  $7.50  net 
to  us.    If  you  will  advise  us  the  name  of  the 


bank  through  which  you  want  the  settlement 
made,  I  will  forward  at  once  the  deed  and 
abstract,  with  proper  instructions.  We  se- 
cured these  papers  at  the  cost  of  a  good  bit 
of  effort,  there  being  another  agent  in  the 
field  who  offered  her  $800  for  the  same  prop- 
erty, and  under  the  circumstances  it  would 
be  a  very  great  favor  if  you  would  so  arrange 
matters  that  a  settlement  could  be  made 
within  thirty  days'  time.  I  am,  with  re- 
gards, yours  very  truly,  W.  M.  Ostrander, 
President,"— to  which  W.  G.  Peters  &  Co. 
replied  as  follows:  "Nov.  18,  1905.  W.  M. 
Ostrander,  Philadelphia,  Pa. — Dear  Sir: 
Yours  of  the  13th  lust,  received  and  contents 
noted.  We  Inclose  a  deed  for  the  signature 
of  Mrs.  Ater,  which  kindly  have  executed,  as 
we  do  not  desire  the  title  to  pass  to  us,  but 
to  the  purchaser  of  the  property,  who  is 
named  as  grantee  In  the  deed  inclosed.  The 
deal  will  be  promptly  closed  as  soon  as  the 
title  has  been  examined,  which  will  only 
take  a  few  days,  after  the  receipt  of  the  pa- 
per. Kindly  draw  on  us  for  $750  through 
the  Pacific  National  Bank  of  Tacoma.  Trust- 
ing you  will  promptly  attend  to  this,  we 
remain,  yours  truly,  W.  G.  Peters  &  Co." 
That  on  November  21,  1005,  Ostrander  also 
sent  the  following  letter  to  W.  G.  Peters  & 
Co:  "Nov.  21,  1905.  W.  G.  Peters  &  Co., 
402  Chamber  of  Commerce,  Tacoma,  Wash- 
ington— Gentlemen:  I  am  sending  forward 
to-day  to  the  National  Bank  of  Commerce, 
Tacoma,  the  deed  and  abstract  for  the  Emma 
J.  Ater  lot,  this  being  No.  5,  block  7,522, 
Tacoma  T^and  Company's  first  addition.  The 
bank  will  have  instruction  to  deliver  the 
same  to  you  upon  the  payment  of  $750  net, 
and  will  allow  sufficient  time  for  examining 
and  continuing  the  abstract  to  determine  ti- 
tle. You  will  find  upon  examination  of  the 
deed  that  this  has  been  executed  in  blank ; 
that  is,  the  grantee's  name  Is  omitted.  The 
deed  was  prepared  In  this  way  so  that  you 
could  make  an  early  settlement  and  fill  in 
the  name  of  the  purchaser  when  you  are 
readj'  to  complete  the  deal.  We  are  send- 
ing the  paiwrs  forward  In  order  that  as  early 
a  settlement  as  possible  can  be  effected,  and 
would  advise  you  to  make  everj*  effort  to 
ha\'e  the  purchaser  take  up  the  matter  at 
once.  We  have  experienced  considerable  dif- 
ficulty in  getting  this  deed  from  the  former 
owner ;  and  since  we  have  had  it  she  claims 
that  she  has  had  several  offers,  one  of  them 
for  $1,000,  and  that  her  agent  in  Tacoma 
is  threatening  service  and  attachments  whicli 
may  tie  up  the  deal  unless  your  purchaser 
can  act  promptly.  Hoping  that  you  will 
make  every  effort  to  secure  action  l)efore 
any  difficulty  arises,  I  remain,  yours  very 
truly,  W.  M.  Ostrander,  President."  That 
on  November  10,  1005,  one  Wm.  C.  Moore,  the 
New  York  representative  of  Ostrander,  pur- 
suant to  his  instructions,  went  to  defendant 
at  her  residence  In  New  York  City,  and  of- 
fered her  $700  for  the  lot,  stating  that  sum 
to  be  the  best  price  obtainable.    That  the  de- 
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fendant  was  never  Informed  by  Peters  &  Co. 
or  by  Ostrander  or  by  his  New  York  repre- 
sentative that  a  contract  of  sale  had  been 
entered  Into  with  O.  E.  Darling  for  $800. 
That  she  never  authorized  or  approved  any 
such  sale.  That  she  did  not  Isnow  until  after 
the  commencement  of  this  action  that  the  al- 
leged written  contract  of  sale  had  been  en- 
tered into.  That  on  or  about  November  10, 
1905,  the  defendant,  at  the  request  of  Mr. 
Moore,  signed  a  deed  for  the  lot,  without  the 
name  of  any  grantee  written  therein.  That 
the  deed  was  signed  by  her  on  the  statement 
of  Moore  that  it  was  necessary  to  enable 
them  to  make  proper  search  of  the  title. 
That  she  at  the  time  received  from  Moore 
a  written  certificate  to  the  effect  that  she 
would  be  paid  the  purchase  price  on  approval 
of  the  title.  That  afterwards  the  defendant, 
without  any  notice  or  knowledge  that  Os- 
trander or  any  one  else  had  pretended  to 
make  or  enter  into  a  contract  of  sale  with 
the  intervener.  Darling,  paid  to  Mr.  Moore, 
as  representative  of  Ostrander,  $100  for  the 
return  of  the  blank  deed,  which  she  had 
theretofore  signed,  and  In  which  no  grantee's 
name  had  yet  l)een  Inserted,  and  surrendered 
the  certificate  which  had  been  given  her  when 
the  deed  was  signed.  That  she  never  au- 
thorized Peters  &  Co.  or  W.  M.  Ostrander  to 
enter  Into  any  contract  of  sale  with  the  in- 
tervener or  with  any  one  else,  and  that  the 
agreement  with  Darling  was  never  submit- 
ted to  her.  That  her  approval  thereof  was 
never  asked  or  obtained. 

These  findings,  which  are  clearly  sustain- 
ed by  the  evidence,  support  the  final  Judg- 
ment entered  against  the  intervener.  It  no- 
where appears  that  Peters  &  Co.  had  any 
authority  to  enter  or  execute  any  written 
contract  of  sale  on  behalf  of  the  defendant 
with  the  Intervener,  Darling;  nor  that  the 
agent  Ostrander  had  authority  to  enter  Into 
any  such  contract  or  to  authorize  Peters  & 
Co.  to  do  so.  The  evidence  shows  that  Os- 
trander never  claimed  any  such  authority. 
All  that  he  did  when  he  received  an  offer 
for  the  lot  was  to  open  negotiations  with  the 
defendant  by  submitting  other  offers  to  her 
for  acceptance  or  refusal.  The  alleged  writ- 
ten contract  executed  by  Peters  &  Co.  ex- 
pressly recited  that  It  was  made  subject  to 
approval  and  ratification  by  the  owner  of 
the  property.  The  undisputed  evidence 
shows  that  It  was  never  submitted  to  her 
for  approval,  and  that  she  had  no  knowledge 
of  its  existence  at  any  time  prior  to  the  com- 
mencement of  this  action.  The  intervener 
contends  that  the  court  erred  in  excluding 
certain  letters  which  he  offered  In  evidence 
for  the  purpose  of  showing  certain  authority 
In  Peters  &  Co.  as  subagonts  appointed  by 
Ostrander.  Without  discussing  these  offers 
In  detail,  we  hold  the  letters  were  Immate- 
rial, and  that  no  prejudicial  error  was  com- 
mitted In  this  regard.  Ostrander  bad  no 
power  to  appoint  subagents  and  delegate  to 
them  authority  to  execute  a  written  contract 


of  sale  which  would  be  binding  upon  the  de- 
fendant The  intervener  farther  contends 
that  Mrs.  Ater  executed  the  blank  deed  as 
a  conveyance  to  any  purchaser  who  might  be 
secured  by  Ostrander,  and  not  as  a  convey- 
ance to  Ostrander  himself;  that  by  such 
deed  she  ratified  the  contract  of  sale  made 
by  Peters  &  Co.  as  agents,  and  that,  even 
though  Peters  &  Co.  were  not  her  subagents, 
she  thereby  accepted  their  offer  made  to 
Ostrander.  These  contentions  cannot  be  sus- 
tained. The  deed  was  never  sent  to  Peters 
&  Co.  Mrs.  Ater  never  knew  of  the  offer 
made  by  them.  They  were  attempting  to 
make  the  sale  to  Darling  for  $800.  This 
fact  was  never  communicated  to  her  by 
them  or  by  any  other  person.  She  did  not 
ratify  a  contract  the  terms  of  which  were 
unknown  to  her.  We  approve  the  findings 
made  by  the  trial  court,  and  bold  tliat  they 
sustain  the  final  Judgment. 

The  judgments  entered  against  the  plain- 
tiff and  the  intervener  are  in  all  respects 
affirmed. 

HADLET,  C.  J.,  and  MOUNT,  FCLLEB- 
TON,  BUDKIN,  and  DUNBAR,  JJ,  concur. 


STATE  ei  rel.  LACK  v.  MEADS. 

(Supreme  Court  of  Washington.    May  28.  1908.) 

Courts— Appeal  —  Mandamus— Amount  th 
Controversy. 
An  appeal  from  a  judgment  dUimissing  a 
mandamus  proceeding  to  compel  a  city  comptrol- 
ler to  issue  his  warrant  for  the  payment  of  a 
clfiim  against  the  city  for  $140.7.5  will  be  dis- 
missed ;  the  amount  in  controversy  being  insuffi- 
cient to  sustain  the  appellate  jurisdiction  of  the 
court. 

Appeal  from  Superior  Court,  Pierce  Coun- 
ty;  M.  L.  Clifford,  Judge. 

Mandamus  by  the  state,  on  relation  ot  P. 
H.  Lack,  against  John  F.  Meads.  From  a 
Judgment  dismissing  the  writ,  the  latter  ap- 
peals.   Dismissed. 

L.  C.  Whitney,  for  appellant.  C.  M.  Bid- 
den, J.  W.  Quick,  and  C  E.  Dunkleberger, 
for  respondent. 

PER  CURIAM.  Some  time  prior  to  the 
11th  day  of  May,  1907,  the  city  of  Tacoma 
purchased  sand  and  gravel  from  one  C.  D. 
Elmore  of  the  value  of  $140.75,  for  which 
amount  a  claim  was  presented  to  the  city 
council.  After  the  presentation  of  the  claim, 
but  before  its  allowance,  the  claim  was  as- 
signed to  the  relator  Lack.  After  the  as- 
signment to  Lack  the  city  council  allowed  the 
claim  as  presented,  and  credited  the  amount 
on  an  unpaid  Judgment  held  by  the  city 
against  Elmore.  The  relator  thereupon  de- 
manded a  warrant  for  the  amount  of  the 
claim  from  the  city  comptroller,  and  upon 
the  refusal  of  that  officer  to  Issue  the  war- 
rant this  action  was  brought  in  mandamus 
to  compel  such  issuance.    From  a  Judgment 
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dismissing  the  mandamns  proceeding,  this 
appeal  is  prosecuted. 

The  respondent  has  moved  to  dismiss  the 
appeal  for  the  reason  that  the  original 
amount  In  controversy  is  not  suflSclent  to 
bring  the  case  within  the  appellate  jurisdic- 
tion of  this  court.  We  so  held  hi  State  ex 
rel.  Plalsie  v.  Cole,  40  Wash.  474,  82  Pac. 
749,  and  State  ex  rel.  Ide  v.  Coon,  40  Wash. 
682,  82  Pac.  993. 

On  the  authority  of  these  cases,  the  ap- 
peal must  be  dismissed,  and  it  Is  so  ordered. 


HUTCniNSON  et  ui.  v.  MT.  VERNON  WA- 
TER &  POWER  CO. 
(Supreme  Court  of  Washington.    May  28,  1908.) 

1.  PLEAniNo  —  Causes  of  Action  —  Sepaba- 
TioN— Election. 

Where,  in  an  action  to  establish  plaintiUs' 
right  to  tlie  waters  of  a  sprinR,  plaintiffs  claim- 
ed the  water  as  riparian  owners  on  the  water 
course,  as  appropriators,  and  also  under  a  con- 
tract with  defendants,  the  cause  of  action  was 
single  and  indivisible,  so  that  plaintiffs  were  not 
required  to  separately  state  a  cause  of  action 
based  on  each  ground,  and  to  elect  on  which  they 
intended  to  rely. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  39,  Pleading,  |§  1199-1209.] 

2.  Compromise  and  Settlement — Contbact— 
Consideration. 

Where  a  contract  providing  for  distribution 
of  the  waters  of  a  spring  between  plaintiff  and 
defendant  was  entered  into  in  good  faith,  for 
the  purpose  of  adjusting  and  placing  beyond  dis- 
pute the  rights  and  claims  of  the  respecting  par- 
ties to  the  water,  and  plaintiff's  claim  was  at 
least  doubtful,  the  settlement  of  the  dispute 
constituted  a  sufficient  consideration  for  the 
contract. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  10,  Compromise  and  Settlement,  §§  35-50.] 

3.  Watebs  and  Water  Courses— Rights  op 
Owners — Contract — Forfeiture. 

Where  a  contract  for  the  settlement  of  dis- 
puted rights  to  a  water  course  provided  that, 
in  case  of  forfeiture  of  defendant's  right.s,  plain- 
tiff's rights  should  be  substantially  the  same 
as  those  guaranteed  by  the  contract,  the  question 
of  forfeiture  was  not  material. 

4.  Damages  —  Breach  op  Contract— Injury 
TO  Crops — Rviuenck. 

In  an  action  for  injury  to  crops  by  defend- 
ant's withdrawal  of  water  needed,  and  to  which 
plaintiffs  were  entitled,  for  irrigation,  evidence 
that  the  net  value  of  plaintiffs  crop  raised  in 
each  of  certain  specified  years  was  less  by  a 
stated  sum  than  it  would  have  been  had  plain- 
tiffs been  furnished  water  as  agreed  was  com- 
petent, and  showed  substantial  damage  from  de- 
fendant's breach  of  contract. 

Appeal  from  Superior  Court,  Skagit  Coun- 
ty; Geo.  A.  Joiner,  Judge. 

Snlt  by  H.  R.  Hutchinson  and  wife  against 
the  Mt.  Vernon  Water  &  Power  Company. 
Judgment  for  plaintiffs  for  less  than  the  re- 
Hef  demanded,  and  both  parties  appeal. 
Modified  and  affirmed. 

Willis  B.  Herr  and  Thomas  Smith,  for 
plaintiffs.  Million,  Houser  &  Shranger,  for 
defendant. 

BUDKIN,  J.  The  plaintiffs  are  the  owners 
of  a  smalt  tract  of  laud  In  the  vicinity  of  Mt. 


Vernon,  In  Skagit  county,  devoted  largely  to 
farming  and  gardening.  On  the  6th  day  of 
August,  1901,  the  plaintiff  H.  R.  Hutchinson 
filed  In  the  oflBce  of  the  county  auditor  a 
notice  of  appropriation  of  the  water  of  a  cer- 
tain spring  situated  on  lands  now  owned  by 
the  defendant,  and  flowing  through  a  ditch 
or  brook  over  and  across  the  lands  of  the 
plaintiffs,  to  the  extent  of  432  cubic  inches 
per  second  of  time,  for  the  purpose  of  Irri- 
gating the  lands  above  described.  Since  the 
filing  of  this  notice  the  plaintiffs  have  di- 
verted and  used  the  water  flowing  from  the 
spring  for  Irrigation  and  domestic  purposes 
to  the  extent  of  their  appropriation,  except 
In  so  far  as  their  right  to  such  use  has  been 
Interfered  with  by  the  acts  of  the  defendant 
Some  time  prior  to  the  29th  day  of  October, 
1902,  the  defendant  was  Incorporated  for  the 
purpose  of  supplying  the  Inhabitants  of  the 
town  of  Mt.  Vernon  with  water  for  domestic 
purposes,  and  on  the  tatter  date  the  plaintiffs 
and  the  defendant  entered  Into  a  written  con- 
tract defining  and  regulating  the  rights  of 
the  respective  parties  to  the  use  of  the  water 
flowing  from  the  spring  in  controversy.  This 
contract  recited  the  filing  of  notice  of  ap- 
propriation by  the  plaintiffs  as  above  set 
forth,  the  filing  by  the  defendant  of  a  water 
right  on  the  water  flowing  from  the  same 
spring  in  excess  of  the  plaintiffs'  claim, 
should  there  be  any  such  excess;  that  the 
defendant  was  about  to  erect  a  water  system 
under  a  franchise  from  the  town  of  Mt.  Ver^ 
non,  and  was  desirous  of  securing  water  for 
its  system  from  the  spring;  and  that  there 
was  a  question  whether  the  spring  would 
furnish  sufilcient  water  to  irrigate  the  plain- 
tiffs' land  and  supply  the  proposed  water 
system.  It  was  therefore  agreed  between  the 
parties  that  the  defendant  might  use  suffi- 
cient of  the  water  flowing  from  the  spring 
to  supply  Its  system,  but  should  at  all  times 
permit  a  sufficient  overflow  through  the 
usual  course  or  channel  to  Irrigate  the 
garden  and  celery  garden  of  the  plaintiffs  to 
the  extent  of  their  appropriation  as  thereto- 
fore made;  that,  If  the  supply  was  not  suffi- 
cient for  the  needs  of  both  parties,  the  de- 
fendant should  pump  water  from  the  Skagit 
river  In  sufficient  quantities  to  make  up  the 
deficiency  in  the  plaintiffs'  appropriation,  and 
discharge  the  same  into  the  usual  water 
course  running  from  the  spring;  that  the  de- 
fendant should  lay  a  pipe  line  from  Its  res- 
ervoir to  the  plaintiffs'  premises,  and  furnish 
water  for  certain  purposes  free  of  cost;  that 
the  plaintiffs  did  not  relinquish  any  of  their 
rights  as  appropriators;  that  a  forfeiture 
might  at  any  time  be  declared  for  the  failure 
of  the  defendant  to  comply  with  the  provi- 
sions of  the  contract;  that,  in  case  of  for- 
feiture, the  defendant  would  permit  water  to 
flow  from  the  spring  In  its  usual  channel 
sufficient  In  quantity  to  supply  the  needs  of 
the  plaintiffs  and  to  the  extent  of  their  ap- 
propriation;  and   that  the  contract  should 
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continue  In  force  for  the  period  of  30  yean. 
The  defendant  theresfter  Installed  Its  water 
system  and  for  some  time  complied  with  the 
provisions  of  the  above  contract,  bat  during 
the  years  1904,  1905,  and  1906  the  quantity 
of  water  permitted  to  flow  through  the  pJaln- 
tifts'  premises  was  materially  less  than  called 
for  by  their  appropriation  and  their  agree- 
ment with  the  defendant  This  action  was 
instituted  for  the  purpose  of  establishing  the 
right  of  the  plaintiffs  to  the  use  of  the  water 
In  controversy,  for  an  injimction,  and  for 
damages.  From  a  Judgment  awarding  a 
permanent  injunction  as  prayed  and  for 
nominal  damages,  both  parties  have  appeal- 
ed, the  plaintiffs  from  that  portion  of  the 
Judgment  denying  them  substantial  damages, 
and  the  defendant  from  the  entire  Judgment. 
Inasmuch  as  both  parties  have  appealed,  we 
will  refer  to  them  as  designated  In  the  conrt 
below. 

In  their  complaint  the  plaintiffs  based  their 
right  or  title  to  the  water  on  three  grounds: 
(1)  As  riparian  owners  on  the  water  coarse 
through  which  the  water  flowed;  (2)  as  ap- 
propriators;  and  (3)  under  the  contract  as 
above  set  forth.  The  defendant  moved  the 
court  to  require  the  plalntifts  to  separately 
state  their  several  causes  of  action,  and  later 
to  require  the  plaintiffs  to  elect  on  which  of 
their  several  causes  of  action  they  Intended 
to  rely.  These  motions  were  properly  denied. 
In  actions  to  recover  or  establish  rights  In 
property,  each  Independent  source  through 
which  a  plaintiff  claims  does  not  constitute 
a  separate  cause  of  action.  The  ultimate 
facts  upon  which  the  plaintiffs  relied  for  a 
recovery  In  this  case  were  their  right  or  title 
to  the  water,  and  the  defendant's  wrongful 
Interference  therewith.  This  cause  of  action 
was  one  and  Indivisible,  regardfess  of  the 
sources  through  which  the  plaintiffs  might 
claim.  The  answer  of  the  defendant  attack- 
ed the  plaintiffs'  right  as  riparian  owners 
and  as  approprlators  on  the  ground  that  there 
was  no  water  course  to  which  riparian  rights 
could  attach,  or  from  which  an  appropriation 
could  be  made.  The  answer  further  attacked 
the  contract  set  forth  in  the  complaint  on 
several  grounds:  (1)  Because  the  contract  was 
executed  in  the  name  of  the  corporation  with- 
out its  authority;  (2)  because  there  was  no 
consideration  therefor;  ^)  because  the  con- 
tract had  been  forfeited  and  terminated  by 
the  act  of  the  plaintiffs;  and  (4)  because  of 
a  settlement  and  adjustment  of  all  rights 
growing  out  of  the  contract 

The  court  below  held  that  the  rights  of  the 
parties  were  fixed  by  the  contract,  and,  if 
this  conclusion  is  correct  we  need  not  consid- 
er the  rights  of  the  plaintiffs  as  riparian 
owners  or  appropriators,  except  In  so  far  aa 
such  rights  may  constitute  the  consideration 
for  the  contract  itself.  The  objection  that 
the  contract  was  not  executed  by  authority  of 
the  corporation  finds  no  support  In  the  rec- 
ord and  was  abandoned  at  the  trial.  The 
claim  that  there  was  no  consideration  for  the 


contract  Is  equally  without  merit  The  con- 
tract was  manifestly  entered  Into  In  good 
faith,  for  the  purpose  of  adjusting  and  pla- 
cing beyond  dispute  the  rights  and  claims  of 
the  respective  parties  to  the  water  now  in 
controversy;  and  the  general  rule  in  regard 
to  such  settlements  In  this :  "The  rule  is  well 
settled  that  an  agreement  of  compromise  la 
supported  by  a  sufficient  consideration  where 
it  Is  In  settlement  of  a  claim  which  la  un- 
liquidated, where  it  is  In  settlement  of  a 
claim  which  is  disputed,  or  where  It  is  In 
settlement  of  a  claim  which  Is  doubtfuL 
There  are  cases  to  the  effect  that  In  order  to 
support  a  cmnpromise  in  avoidance  of  litiga- 
tlca,  the  claim  must  be  an  actual  one,  fonn<^ 
ed  upon  a  colorable  right  about  which  then 
Is  room  for  honest  doubt  and  actual  dispute^ 
and  with  some  legal  or  equitable  foundation, 
and  not  one  which  is  without  foundation, 
and  is  known  to  be  so,  or  is  in  its  nature  an 
Illegal  claim  out  of  which  no  cause  of  action 
can  arise  In  favor  of  the  person  asserting  It 
The  usual  test  however,  as  to  whether  a 
compromise  and  settlement  is  supported  by  a 
sufficient  consideration  Is  held  to  be  not 
whether  the  matter  In  dispute  was  really 
doubtful,  but  whether  or  not  the  parties  bona 
fide  considered  it  so,  and  that  the  compromise 
of  a  disputed  claim  made  bona  fide  Is  upon  a 
sufficient  consideration,  without  regard  to 
whether  the  claim  be  in  suit  or  not  The  law 
favors  the  avoidance  or  settlement  of  Utiga- 
tioo,  and  compromises  In  good  faith  for  such 
purposes  will  be  sustained  as  based  up-«n  a 
sufficient  consideration,  without  regard  to  the 
merits  of  the  controversy  or  the  character  or 
validity  of  the  claims  of  the  parties,  and  even 
though  a  subsequent  Judicial  decision  may 
show  the  rights  of  the  parties  to  have  been 
different  from  what  they  at  the  time  suppos- 
ed. The  real  consideration  which  each  party 
receives  under  such  a  compromise  is,  accord- 
ing to  some  authorities,  not  the  sacrifice  of 
the  right  but  the  settlement  of  the  dispute." 
8  Cyc.  505  et  seq.  This  rule  Is  amply  sustain- 
ed by  the  authorities,  and  the  testimony  brings 
the  case  at  bar  clearly  within  it  The  con- 
tract recites  the  right  or  title  under  which 
the  plaintiffs  claim,  and  that  such  right  or 
title  is  prior  and  superior  to  that  of  the  de- 
fendant The  proof  clearly  shows  that  the 
contract  was  entered  into  In  good  foith  for 
the  purpose  of  adjusting  and  settling  disput- 
ed cfalms,  and  that  the  claim  of  the  plaintiffs 
was  at  least  doubtful.  Further  than  this  we 
are  not  required  to  go.  The  claim  of  forfeit- 
ure is  not  sustained  by  the  testimony,  but.  In 
any  event,  the  contract  provided  that  the 
rights  of  the  plaintiffs  after  forfeiture  should 
be  substantially  the  same  as  those  guaran- 
teed by  the  contract,  so  that  the  question  of 
forfeiture  is  not  material.  The  claim  that 
there  was  a  subsequent  settlement  and  ad- 
justment of  aM  differences  growing  out  ot 
the  contract  is  not  sustained  by  the  testi- 
mony, and,  upon  the  entire  record,  we  are  sat- 
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Isfled  tbat  the  Itidgment  at  tbe  court  below  la 
clearly  right,  In  ao  far  as  the  appeal  of  tbe 
defendant  la  concerned. 

The  plalntlfTa  haTe  appealed  from  the  re- 
fusal of  the  conrt  to  award  them  more  than 
nominal  damages.  On  the  question  of  dam- 
ages, the  court  made  the  following  findings: 

"(4)  That  plaintiffs'  lands  hereinbefore  de- 
scribed My  about  a  quarter  of  a  mile  south 
of  said  spring,  and  about  nine  acres  of  the 
same  are  in  a  high  state  of  cultivation,  and 
for  a  number  of  years  last  past  have  been 
used  for  gardening  and  the  raising  of  celery 
and  general  gardening,  and  for  such  purposes 
during  the  dry  season  of  the  year  require  ir- 
rigation in  order  to  produce  crops  of  sudi 
character." 

"(8)  That  during  the  years  1904,  1905,  and 
1906  the  defendant.  In  violation  of  the  terms 
of  said  agreement,  failed  and  refused  to 
furnish  the  water  needed  by  plaintiffs,  and 
at  their  request,  either  for  purposes  of  Irri- 
gation, or  domestic  purposes,  or  for  their 
stock,  and  failed  to  supply  said  water  dur- 
ing the  dry  season  of  said  years,  as  provided 
In  said  contract,  to  the  full  amount  required 
and  requested  by  said  plaintiffs,  said  amount 
80  required  and  requested  not  being  In  ex- 
cess of  the  amount  of  said  appropriation,  and 
a  short  time  prior  to  the  bringing  of  plain- 
tiffs' action  said  defendant  entirely  repudiat- 
ed said  contract  and  does  now  repudiate  tbe 
same,  and  refuses  to  carry  out  the  terms 
thereof  and  supply  plaintiffs  with  water,  ac- 
cording to  Its  terms  and  conditions,  either 
for  Irrigation  purposes  or  for  domestic  use. 
That  during  said  periods  defendant  appro- 
priated substantially  the  whole  of  tbe  waters 
of  said  spring  to  its  own  use,  and  now 
threatens  to  continue  to  do  so,  in  violation  of 
said  agreement." 

"(7)  That  during  the  years  1904,  1905,  and 
1906  the  defendant,  during  a  portion  of  the 
cropping  season  of  said  years,  failed  and  re- 
fused to  furnish  the  water  as  required  by 
plaintiffs  in  pursuance  of  the  terms  of  said 
contract  upon  their  request,  and,  by  reason  of 
such  failure,  the  celery  and  other  garden  pro- 
ducts of  aaid  plaintiffs  failed  to  properly  ma- 
ture, and  they  sustained  damages  each  of 
said  seasons  by  reason  thereof,  but  the  court 
finds  that  the  evidence  in  the  case  Is  Insuffl- 
clent  to  enable  the  court  to  fix  the  amount, 
or  make  any  estimate  as  to  tbe  damages  sus- 
tained, for  the  reason  that  the  evidence  intro- 
duced in  support  thereof  was  not  competent 
or  proper  evidence,  and  formed  no  basis  for 
tbe  court  to  make  any  independent  estimate 
as  to  the  damages  sustained.  The  court 
therefore  finds  that  plaintiffs  are  only  en- 
titled to  recover  in  this  case  ncnninal  dam- 
ages, in  the  sum  of  $5.  Tlwt,  if  the  evid«ice 
Vs  competent  and  legally  sufllclent  as  proof 
of  damages,  then  the  court  finds  that  there- 
under plaintiffs  would  be  entitled  to  recover 
damages  for  the  three  years  1904,  1905,  and 
1906  In  the  total  sum  of  $2,160.  To  all  of 
95P.-65 


vhicfa  defendant  excepts  and  its  exception  Is 
by  the  court  allowed.  To  the  court's  finding 
that  the  proof  of  damages  is  Insufficient  to 
establish  any  damages  other  than  nominal 
damages  plaintiffs  except,  and  their  exception 
Is  by  the  court  allowed." 

The  conclusion  of  the  court  that  the  testi- 
mony was  not  competent  to  show  more  than 
nominal  damages  is  in  our  opinion  erroneous. 
The  proofs  clearly  show  that  the  crops  were 
materially  damaged  during  each  of  the  years 
1004, 1905,  and  1906  for  lack  of  water,  and  the 
court  so  found.  One  of  the  plaintiffs  testi- 
fied to  tbe  character  of  the  crops  grown,  the 
injury  to  tbe  crops  for  lack  of  water,  and 
that  tbe  net  value  of  the  crop  for  1904  was 
$C00  less  than  it  would  have  been  bad  tbe 
plaintiffs  be«>  furnished  water  under  the  con- 
tract as  agreed;  that  the  net  loss  for  1905, 
was  $700,  and  for  1906  $860.  These  several 
items  doubtless  made  up  tbe  |2,160  referred 
to  in  the  court's  findings.  This  testimony 
was  clearly  competent,  and  showed  aubstan- 
tlal  damages.  The  finding  or  conclusion  of 
the  court  "that,  if  the  evidence  is  competent 
and  legally  sufficient  as  proof  of  damages, 
then  the  court  finds  that  thereunder  plain- 
tiffs would  be  entitled  to  recover  damages  for 
the  three  years  1904,  1906,  and  1906  in  tbe 
total  sum  of  $2,160,"  Is  peculiar  to  say  the 
least.  Whether  the  testimony  was  compe- 
tent presented  a  question  of  law,  but  wbeth- 
er  it  was  ^egally  sufficient  as  proof  present- 
ed a  question  of  fact  upon  which  the  court 
below  should,  have  found.  While  we  are  sat- 
isfied that  substantial  damages  resulted  to 
the  plaintiffs,  we  are  not  willing  to  accept  the 
eatimate  of  one  of  the  parties  as  to  these 
damages  where  such  estimate  is  largely  a 
matter  of  opinion. 

We  are  convinced,  however,  that  the  plain- 
tiffs suffered  damages  In  at  least  tbe  sum  of 
$500  on  account  of  the  deprivation  of  water 
for  the  years  referred  to  through  the  wrong- 
ful acts  of  the  defendant,  and  the  Judgment 
will  be  modified  accordingly.  As  thus  modi- 
fled,  the  Judgment  must  be  affirmed,  and  It 
Is  so  ordered.  The  plaintiffs  will  recover 
their  costs  on  appeal. 

HADIiEY,  C.  J.,  and  FULLERTON,  DUN- 
BAR, CROW,  MOUNT,  and  ROOT,  JJ.,  con- 
cur. 


In   re  MOFPITT"S   ESTATE.    (S.   F.  4,896.) 
(Supreme  Court  of  California.     May  20,  1908.) 

CoNSTITUTIONAt,     LAW— VESTED     RIGHTS— ES- 
TATES AND  Interests  in  Pbopcrty. 

The  inheritance  tax  law,  declaring  that  all 
propprty,  which  shall  pass  by  will  or  by  the 
intestate  laws,  shall  be  subject  to  tlie  tax  there- 
in prescribed,  is  not,  where  applied  to  tax  the 
surviving  wife's  share  of  the  community  prop- 
erty, in  violation  of  any  provision  of  the  Con- 
stitution of  1819  or  1879,  or  of  Const.  U.  S. 
art.  1,  $  10,  or  the  Fourteenth  amendment, 
since  under  Const.  Cal.  1849,  art.  11,  §  14,  re- 
quiring the  Legislature   to  pass  laws  defining 
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the  wife's  right  In  the  eommunit;  property,  and 
the  laws  passed  in  pursuance  thereof,  the  inter- 
est of  the  wife  is  a  mere  expectancy,  like  the 
interest  of  an  heir  in  the  property  of  his  ances- 
tor. 

On  petition  for  rehearing.    Petition  denied. 
For  former  opinion,  see  95  Pac.  653. 

PER  CURIAM.  Upon  petition  for  rehear- 
ing It  iB  urged  that  the  decision  In  this 
case  fails  to  dispose  of  the  federal  question, 
which  appellant  presented  In  argument  To 
the  decision  rendered  the  following  Is  there- 
fore added  and  made  a  part  thereof: 

Appellant  further  shows  that  the  com- 
munity property  here  under  consideration 
was  acquired  under  tlie  Constitution  of  1849, 
and  the  laws  referable  thereto.  That  Con- 
stitution, after  defining  the  separate  prop- 
erty of  the  wife,  declared  (article  11,  {  14): 
"Laws  shall  be  passed  more  clearly  defin- 
ing the  rights  of  the  wife  in  relation,  as 
well  to  her  separate  property,  as  to  that 
held  In  common  with  her  husband."  Upon 
these  facts  appellant  argues  that  the  Con- 
stitution of  1849,  together  with  the  laws 
passed  In  conformity  with  its  direction,  "con- 
ferred upon  the  wife  an  equal  Interest  with 
her  husband  in  the  common  property,"  and 
It  is  said  that  while  the  Constitution  of 
1879  is  silent  upon  the  matter  of  the  commu- 
nity property,  nevertheless,  neither  that  Con- 
stitution nor  any  new  laws  passed  under  It 
can  deprive  the  wife  of  her  interest  in  the 
community  property,  guaranteed  and  secured 
to  her  by  the  Constitution  of  1849,  and  the 
question  is  asked ;  "Shall  this  court  do  what 
the  Legislature  cannot  do  and  take  from  her 
a  vested  right?"  Appellant's  counsel  an- 
swer this  question  to  their  own  satisfaction 
by  invoking  the  aid  of  article  1,  S  10,  and 
amendment  14,  {  1,  of  the  Constitution  of 
the  United  States. 

It  cannot  be  doubted,  indeed  It  is  con- 
ceded, that  the  Constitution  of  1849,  in  speak- 
ing of  property  "held  In  common  with  her 
husband,"  does  not  refer  to  tenancies  in 
common,  as  known  to  the  common  law,  but 
does  mean  property  of  the  character,  now 
universally  designated  "commtinity  property." 
Thus  the  declaration  of  the  Constitution  of 
1849,  above  quoted,  amounts  to  no  more 
than  a  mandate  to  the  Legislature  to  define 
and  prescribe  the  rights  of  the  wife  in  the 
property  of  the  community.  The  Spanish- 
Mexican  civil  law  was,  of  course,  the  law  In 
force  In  California  at  the  time  of  its  cession 
by  Mexico  to  the  United  States,  and  it  was 
the  design  of  the  Constitution  of  1849  to  pre- 
serve, so  far  as  might  be,  to  the  wives  of 
the  Inhabitants  of  the  new  state  (most  of 
whom  were  at  that  time  former  citizens 
of  Spain  or  Mexico)  the  rights  to  the  com- 
munity property  which  they  had  enjoyed 
under  the  Mexican  rule.  But  even  under  the 
Spanish-Mexican  civil  law  the  wife  had  no 
vested  estate  in  the  community  property. 
She  had  rights  which  may  be  loosely  de- 
scribed M  "Tested,"  In  the  sense  that  the 


person  to  whom  the  rights  belonged  was 
not  doubtful  or  uncertain,  but  positive  and 
known.  In  this  sense  her  rights  were  vest- 
ed, but  those  rights  never  amounted  to  an 
estate.  She  became  vested  with  an  estate 
only  (under  certain  contingencies)  upon  the 
dissolution  of  the  marriage,  or  upon  the 
death  of  the  husband,  otherwise,  as  sums 
up  Ballinger,  after  review  of  the  system, 
"her  Interest  seems  to  be  a  mere  expectan- 
cy during  coverture,  similar  to  that  under 
the  French  system."  Ballinger  on  Communi- 
ty Property,  p.  29.  And,  says  the  Supreme 
Court  of  Louisiana  (Boyer's  Succession,  36 
La.  Ann.  506):  "The  wife  has,  during  the 
marriage,  no  vested  proprietary  interest  in 
any  property  composing  the  community,  but 
only  on  inchoate  right  wlilch  entitles  her 
to  the  hope  or  exi)ectation  that,  if  she  sur- 
vives her  husband,  she  can  receive  or  own 
one-half  of  the  property  that  may  be  left 
after  payment  of  the  community  debts." 
And,  again,  says  Piatt  (Property  Rights  of 
Married  Women;  see  Fallbrook  Ir.  Dist. 
V.  Abila,  106  Cal.  362,  39  Paa  794):  "The 
wife  has  no  voice  in  the  management  of 
these  affairs,  nor  has  she  any  vested  or 
tangible  interest  in  the  community  proper- 
ty. The  title  to  such  property  vests  in  the 
husband,  and  for  all  practical  purposes  he 
is  regarded  by  law  as  the  sole  owner."  But 
passing  from  the  enunciations  of  these  writ- 
ers, learned  in  the  law  on  the  subject,  we 
may  come  directly  to  the  declarations  and 
adjudications  of  our  own  court  under  the 
Constitution  of  1849  and  the  laws  passed 
in  accordance  with  its  mandate,  and  we  find 
Chief  Justice  Field,  whose  study  of  this 
Spanish-Mexican  system  was  as  profound 
as  his  mastery  over  it  was  complete,  declar- 
ing "the  interest  of  the  wife  Is  a  mere  ex- 
pectancy, like  the  interest  which  on  heir 
may  possess  In  the  property  of  his  ancestor." 
Van  Maren  v.  Johnson,  15  Cal.  306.  Soon 
thereafter  Mr.  Justice  Cope,  speaking  for 
the  court  in  Packard  T.  Arellanes,  17  Cal. 
525,  says:  "So  long  as  the  community  ex- 
ists her  interest  is  a  mere  expectancy,  and 
possesses  none  of  the  attributes  of  an  es- 
tate, eltlier  at  law  or  in  equity.  This  was 
held  in  Van  Maren  v.  Johnson,  before  re- 
ferred to,  where  the  Interest  of  the  wife 
was  compared  to  that  which  an  heir  may 
possess  in  the  property  of  his  ancestor.  This 
same  doctrine  prevails  in  Louisana,  and  ap- 
pears to  be  an  established  principle  of  the 
civil  and  Spanish  law."  And,  again,  Mr. 
Justice  Thornton,  speaking  for  the  court  In 
Greiner  v  Qrelner,  58  Cal.  119,  says:  'The 
Interest  of  the  wife  during  the  same  period 
[coverture]  was  a  mere  expectancy,  like  the 
interest  which  an  heir  may  possess  in  the 
property  of  his  ancestor." 

It  Is  thus  apparent  that  the  construction 
put  upon  the  Constitution  of  1S49,  and  the 
laws  passed  thereunder,  is  identical  with 
that  declared  in  Estate  of  Burdick,  112  (3al. 
887,  44  Paa  734^  and  Spreckels  t.  Sprec- 
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kels,  116  Cai.  339,  48  Pac.  228,  36  L.  R. 
A.  497,  58  Am.  St  Rep.  170.  The  Constl- 
tntlon  of  1879  does  not,  as  did  the  Consti- 
tution of  1849,  command  the  Legislature  to 
pass  laws  defining  the  wife's  rights  in  the 
community  property  because,  as  for  30 
years  those  laws  had  been  upon  the  statute 
books,  and  as  the  rights  under  those  laws 
had  been  from  a  very  early  date  Judicially 
determined  and  settled,  no  need  existed  In 
the  new  €!onstltution  to  call  for  legislative 
action  upon  the  matter.  For  these  reasons 
It  Is  impossible  to  perceive  where  or  how 
the  Inheritance  law  under  consideration  does 
violence  to  any  provision  of  the  Constitu- 
tions of  California  of  1849  or  1879,  or  to 
any  provision  of  the  Constitution  of  the 
United  States. 
Rehearing  denied. 


us  CbI.  382 

CASTRO  V.  ADAMS  et  al.    (S.  F.  4,722.) 

(Supreme  Coart  of  California.    April  27,  1906. 

Rehearing  Denied  May  27,  1908.) 

1.  Adverse  Possebsior— Actuai.  Possession 
—Evidence. 

In  an  action  to  quiet  title  to  land,  it  ap- 
peared that  in  Novemt>er,  1853,  plaintiff  con- 
veyed tlie  land  by  deed,  at  wliich  time  he  lived 
in  his  "adobe  hoiue,"  and  that  at  the  time  of 
the  trial  in  September,  1891,  be  lived  in  the 
same  bouse,  and  that  besides  himself  and  his 
brother  there  were  in  1853  other  persons  "in 
possession  of  a  portion  of  this  rancli."  There 
was  given  in  evidence  a  petition  of  plaintiff  and 
another  filed  with  the  board  of  land  commis- 
sioners in  May,  1852,  which  alleged  that  they 
were  in  1852  in  possession  of  the  ranch,  and 
a  decree  of  the  land  conuoission  of  July  3,  1855, 
confirming  the  claim  of  the  petitioners  under  a 
Mexican  grant.  The  ranch  comprised  some 
20,000  acres,  and  there  was  nothing  to  show 
that  the  house  was  situated  on  the  ranch,  or,  if 
it  was,  that  plaintiff  ever  occupied  any  of  the 
land  outside  the  house.  Held,  that  the  evidence 
was  insufficient  to  show  title  to  the  ranch  by 
adverse  possession  at  the  time  of  the  trial. 

2.  Quieting  Title— Actions— LiAches. 

A  mortgage  for  the  purchase  price  of  prop- 
erty provided  that  the  price  was  to  be  paid  as 
soon  as  it  should  be  realized  by  sales  of  the 
land  made  by  the  mortgagors,  and  that  they 
should  pay  to  the  mortgagees  the  proceeds  M 
sales  until  the  whole  sum  was  paid.  No  time 
was  prescrilied  within  which  sajes  were  to  be 
made.  Held,  that  the  law  implied  an  under- 
standing that  it  should  be  within  a  time  that 
would  be  reasonable  under  the  circumstances, 
and  in  an  action  by  the  holder  of  the  mortgage 
to  recover  the  land  after  a  delay  of  over  35 
years,  where  it  is  alleged  that  the  land  was 
sold  to  about  200  persons,  some  of  whom  are 
unknown,  but  it  does  not  appear  from  the  plead- 
ings or  evidence  when  the  sales  were  made,  and 
no  explanation  is  made  of  the  inability  to  be 
more  explicit  as  to  the  conveyances,  their  dates. 
parties,  prices  realized,  and  the  disposition  of 
the  purchase  money,  or  any  circumstances  ex- 
cusing the  delay  in  bringing  suit,  equity  will  re- 
fuse to  grant  relief. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  41,  Quieting  Title,  J  63.] 

3.  TbUSTS— VlOI^TION    OF    TBtrsT. 

Where  owners  of  land  conveyed  It  and  re- 
ceived a  mortgage  for  the  purchase  money, 
whidi  was  to  be  repaid  as  the  mortgagors  real- 
ized from  sales  of  the  land,  if  a  constructive 
crust  in  the  land  was  established  in  favor  of 


the  mortgagees.  It  arose  because  of  the  existence 
of  confidential  relations  among  tlie  parties  and 
the  violation  of  the  agreement  to  carry  out  an 
express  parol  trust  to  sell  the  land  and  pay 
part  of  tne  proceeds  to  the  mortgagees,  and  the 
breach  of  the  agreement  would  start  the  stat- 
ute of  limitations  as  to  the  constructive  trust, 
which  would  begin  to  run  against  its  enforce- 
ment after  the  expiration  of  a  reasonable  time 
for  the  sale  of  the  land. 

Department  1.  Appeal  from  Superior 
Court,  Contra  Costa  County;  J.  V.  Coffey, 
Judge. 

Action  by  Victor  Castro  against  Edson 
Adams  and  others.  In  which  Clinton  C.  Tripp 
filed  a  croas-complaint  Judgment  of  non- 
suit against  plaintiff  and  cross-complainant, 
and  they  appeal  separately.  Pending  appeal, 
plaintiff  died,  and  his  executrix  was  substi- 
tuted.   Affirmed. 

Richard  P.  Henshall  and  Oalpln,  Elklns 
&  Frost,  for  appellants.  Charles  B.  Wilson 
and  W.  S.  Tinning,  for  respondents. 

SHAW,  3.  This  action  was  begun  on  Au- 
gust 8,  1888.  The  amended  complaint  states 
a  cause  of  action  against  a  large  number  of 
persons,  to  quiet  title  to  a  tract  of  land,  com- 
prising a  Mexican  grant  known  as  "Rancbo 
el  Sobrante."  It  alleges  that  the  plaintiff 
la  in  i>08ses8ion  and  Is  the  owner  in  fee  of 
the  lands.  Clinton  C.  Tripp  filed  a  cross- 
complaint,  alleging  that  he  is  the  owner  and 
holder  of  a  mortgage  upon  the  land  for  $40,- 
000,  executed  by  former  owners  In  November, 
1853,  which  Is  due  and  unpaid,  and  asking 
for  a  foreclosure  thereof.  The  complaint 
and  cross-complaint  were  each  unverified, 
and  the  respective  adverse  parties  thereto  an- 
swered by'  a  general  denial  and  also  set  up 
the  several  statutes  of  limitations  which  the 
respective  defendants  deemed  a  bar  to  the 
action.  The  cause  came  on  for  triaL  The 
plaintiff  and  cross-complainant  each  intro- 
duced evidence  and  rested,  whereupon,  on 
motion  of  the  adverse  parties,  the  court  gave 
judgment  of  nonsuit  against  both  the  plain- 
tiff Castro  and  the  cross-complainant  Tripp. 
The  appeals  from  this  judgment  are  taken 
by  Tripp  and  Castro  separately.  The  Judg- 
ment was  rendered  on  September  25,  1891, 
but  for  some  unexplained  reason  It  was  not 
entered  until  March  21,  1906.  Victor  Castro 
had  died  In  the  meantime,  and  the  appeals 
in  his  behalf  are  taken  by  Julia  B.  Galpln, 
as  executrix  of  his  will  and  as  his  successor 
In  interest  A  bill  of  exceptions  showing  the 
evidence  taken  at  the  trial  was  settled  and 
filed  on  September  12,  1803. 

The  plaintiff  offered  evidence  tending  to 
show  that  prior  to  November,  1853,  he  and 
one  Juan  Jose  Castro  were  the  owners  of  the 
land,  under  a  grant  of  the  Mexican  govern- 
ment made  In  1841,  and  that  proceedings 
were  pending  before  the  United  States  land 
commissioners,  in  1853,  to  have  their  grant 
confirmed  and  obtain  a  patent  for  the  land 
from  the  United  States.  He  then  introduced 
a  deed  executed  on  November  23,  1863,  by 
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himself  and  Jnan  Jose  Castro,  whereby  they 
conveyed  the  lands  to  John  B.  Frlsbie  and 
Ramon  Ete  Zaldo.  He  also  Introduced  anoth- 
er instrnment,  executed  on  the  same  day  as 
the  deed,  by  Frlsble  and  De  Zaldo  to  the  two 
Castros,  purporting  to  mortgage  to  the  Cas- 
tros  the  same  land  to  secure  the  payment  of 
the  sum  of  $40,000  by  them  to  the  Castros  as 
soon  as  that  sum  should  be  realized  from 
sales  of  the  land  to  be  made  by  the  said 
mortgagors.  Tripp  claims  as  the  holder  of 
this  Instrument. 

The  motion  for  nonsuit  as  to  the  plaintiff 
was  upon  the  ground  that  the  evidence  was 
toBufflcient  to  establish  title  In  him.  The  only 
title  he  ever  bad  was  conveyed  to  Frisble 
and  De  Zaldo  by  the  deed  above  mentioned. 
The  Instrument  executed  on  the  same  day 
by  Frlsble  and  De  Zaldo  to  him  and  Juan 
Jose  Castro  was  merely  a  mortgage  and  vest- 
ed no  title  or  interest  In  the  land  In  the 
mortgagees.  This  proposition  was  settled 
by  the  decision  In  the  case  of  Adams  v.  Hop- 
kins, 144  Cal.  32,  77  Pac.  712,  a  case  to  which 
the  present  appellants  were  parties  and  In 
which  they  asserted  the  same  rights  In  this 
land  under  the  same  instruments.  There  is 
no  evidence  sufficient  to  show  that  any  title 
or  interest  In  the  land  ever  thereafter  be- 
came vested  In  the  plaintiff. 

In  the  briefs  it  is  asserted  that  there  was 
evidence  that  he  was  In  possession  at  the 
time  the  action  was  begun,  and  It  is  suggest- 
ed that  this  possession  Is  prima  facie  evi- 
dence of  title.  The  plaintiff  testified  that 
In  November,  1853,  at  the  time  the  deed  was 
executed,  he  lived  in  a  house  on  the  San 
Pablo  Road  In  Contra  Costa  county,  which 
he  described  as  "my  adobe  house,"  and  that, 
at  the  time  of  the  trial.  In  September,  1891, 
he  lived  in  the  same  house,  and  that  "besides 
myself  and  my  brother,  Juan  Jose  Castro, 
there  were  in  1853  other  parties  in  posses- 
sion of  a  portion  of  this  ranch."  There  was 
also  given  in  evidence  a  petition  of  plalntift 
and  Juan  Jose  Castro,  filed  with  the  board 
of  land  commissioners  In  May,  1852,  which 
alleged  that  they  were  then  In  possession  of 
the  ranch,  and  a  decree  of  the  land  commis- 
sion, made  July  3, 1855,  confirming  the  claim 
of  the  petitioners  under  the  Mexican  grant 
This  was  all  the  evidence  tending  to  show 
title  by  possession.  The  statement  of  Castro 
as  to  present  possession  was  a  mere  incidental 
remark,  and  referred  only  to  a  house  in  which 
he  lived  on  the  San  Pablo  Road.  The  ranch 
comprised  some  20,000  acres,  and  there  is 
nothing  to  show  that  the  house  was  situated 
on  the  ranch,  or,  if  it  Is  situated  thereon, 
that  he  ever  occupied  a  foot  of  the  land  out- 
Side  of  the  house.  The  petition  to  the  land 
commissioners  and  the  decree  of  that  board 
were  introduced  to  show  a  confirmation  of 
the  title  u;;der  the  Mexican  grant,  and  not 
to  establish  possession.  It  is  not  shown  who 
were  parties  to  the  proceeding,  and  the  de- 
cree would  not  be  evidence  of  possession 


against  persons  who  were  not  parties.  The 
statements  in  the  petition  refer  only  to  the 
possession  in  1852,  and  not  afterward.  The 
trial  took  place  nearly  40  years  after  that 
date.  There  is  no  presnn^tion  that  be  «»- 
tinued  in  possession  after  making  the  deed  of 
November  23,  1853.  It  is  dearly  apparent 
from  all  these  circumstanoee,  and  from  the 
entire  case  as  presented  by  the  record,  that 
there  was  no  real  attempt  in  the  court  below 
to  show  title  by  proof  of  possession.  The  evi- 
denoe  on  the  snbject  is  much  too  vagae  and 
Bliadowy  to  Justify  a  reversal  of  the  Judg- 
ment of  nonsuit.  The  noosoit  was  properly 
granted  as  to  ttie  plaintiff. 

The  nonsuit  as  to  Tripp  was  granted  on  the 
ground  that  the  evidence  showed  no  title 
in  him,  that  his  right  to  foreclose  the  mort- 
gage of  Frlsbie  and  De  Zaldo,  conceding  him 
to  be  the  bolder  thereof,  was  barred  by  the 
statute  of  limitations,  and  that  the  evidence 
showed  that  be  was  not  the  owner  or  bold- 
er of  the  mortgage.  The  mortgage  set  forth 
!n  the  cross-complaint  provided  tliat  the  $40,- 
000  was  to  be  paid  "as  soon  as  the  same 
shall  be  realized  from  sales  made  by"  the 
mortgagors  of  the  ranch  lands,  and  that  the 
mortgagors  should  pay  over  to  the  Castros 
the  proceeds  of  sales  from  the  ranch,  until 
the  whole  sum  was  paid.  Any  sum  of  money 
received  upon  a  sale  of  any  part  thereof  was 
due  to  the  Castros  as  soon  as  it  was  received 
by  Frlsble  and  De  Zaldo.  No  time  was  pre- 
scribed wherein  sales  were  to  be  made  by 
them.  The  law  would  Imply  an  understand- 
ing that  it  should  be  within  a  time  that  would 
be  reasonable  under  all  the  circumstances. 
The  cross-complaint  alleges  that  Frlsbie  and 
De  Zaldo  "subsequently"  made  conveyances 
whereby  they  conveyed  the  property  to  the 
nimierouB  defendants,  some  200  in  all,  some 
of  whose  names  were  unknown,  and  it  does 
not  state  when  these  conveyances  were  made, 
whether  in  separate  tracts  to  the  respective 
defendants,  or  Jointly  to  all  by  several  con- 
veyances of  different  interests;  nor  does  it 
give  any  explanation  of  the  cross-complain- 
ant's inability  to  make  more  explicit  state- 
ments as  to  the  conveyances  and  parties,  the 
dates  when  they  were  made,  the  prices  real- 
ized and  the  disposition  of  the  purchase  mon- 
ey, or  any  circumstances  which  would  excuse 
the  delay  in  bringing  the  action.  The  evi- 
dence is  also  devoid  of  any  such  explanation. 
There  was  a  delay  of  over  35  years.  If  It 
is  conceded,  or  assumed,  in  the  absence  of 
such  explanations,  that  a  reasonable  time 
might  have  extended  to  a  period  as  long  as 
five  years  after  the  execution  of  the  instru- 
ment, the  statute  would  begin  to  run  at  the 
end  of  that  time,  and  the  action  would  have 
been  barred  seven  times  over  by  the  statute 
of  limitations.  Both  the  cross-complaint  and 
the  case  as  established  on  the  trial  indicate 
that  the  suit  is  a  stale  demand  upon  which 
equity  should  refuse  to  grant  any  relief. 

It  is  argued  that  the  transaction,  as  ex- 
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plained  by  Castro,  was  of  such  a  nature  that 
a  cxmstructlve  trust  In  the  land  was  estab- 
lished in  his  fSTor.  This,  If  true,  would  not 
avoid  tbe  bar  of  the  statute  nor  rcmore  the 
laches.  It  a  constructive  trust  arose  at  all 
by  virtue  of  that  transaction,  It  was  because 
Frlsbie  and  De  Zaldo  occupied  fiduciary  or 
confidential  relations  toward  Castro  and  vio- 
lated an  agreement  to  execute  an  express 
parol  trust  to  sell  the  land  and  pay  a  part 
of  tbe  proceeds  to  Castro.  Equity  might 
raise  a  constructive  trust  in  favor  of  Castro, 
upon  tbe  failure  of  the  grantees  in  tbe  deed 
to  perform  tbe  void  parol  trust.  If  confidential 
relations  did  exist  as  claimed.  But,  in  such 
case,  the  breach  of  the  parol  agreement  would 
at  once  set  In  motion  the  statute  of  limita- 
tions as  to  tbe  constructive  trust.  They 
would  be  required  to  sell  the  land  within  a 
reasonable  time.  Their  conceded  failure  to  pay 
over  tbe  money  within  the  extreme  period  of 
35  years,  with  no  showing  of  any  reason  for 
the  delay.  In  connection  with  tbe  averment 
that  they  sold  all  the  property  at  some  in- 
definite time  after  the  Inception  of  the  trust, 
furnished  at  least  presumptive  evidence  that 
tbe  constructive  trust  and  the  obligation  to 
pay  had  arisen,  and  that  the  bar  of  the  stat- 
ute of  limitations  and  of  the  equitable  doc- 
trine of  laches  began  to  run  against  the  en- 
forcement of  It  many  years  before  the  period 
prescribed  by  the  statute  and  tbe  rules  of 
equity. 

There  is  no  evidence  in  tbe  record  that  the 
patent  for  tbe  ranch  from  the  United  States 
was  ever  Issued  in  pursuance  of  the  decree 
of  confirmation.  Tbe  case  is  therefore  to  be 
decided  upon  the  basis  of  tbe  equitable  rights 
and  titles  of  tbe  appellants,  without  regard 
to  tbe  issuance  of  such  patent.  The  argu- 
ments based  upon  the  fact  that  the  patent 
was  of  recent  issue  are  without  foundation 
and  must  be  dismissed  without  further  con- 
sideration. 

All  the  rights  involved  and  asserted  by  the 
appellants  here  were  asserted  by  them  In  an 
action  in  tbe  same  court,  to  which  they  were 
parties,  for  the  partition  of  the  same  land, 
entitled  Adams  v.  Hopkins.  The  complaint 
in  that  action  was  filed  in  188S,  a  few  days 
before  the  beginning  of  this  action.  That 
action  was  tried  and  an  interlocutory  de- 
cree of  partition  was  made  and  entered  there- 
in denying  any  relief  to  the  appellants  In 
this  action.  They  appealed  from  that  decree 
to  this  court.  The  same  points  and  ques- 
tions that  are  presented  upon  these  appeals 
were  presented  upon  the  appeals  In  that  case, 
were  elaborately  argued,  and  were  given  pro- 
longed consideration  by  this  court ;  a  rehear- 
ing having  been  twice  granted  In  tbe  case. 
It  was  finally  decided  adversely  to  Castro 
and  Tripp  on  ail  points,  and  the  Judgment 
was  finally  affirmed  on  July  1,  1904.  Adams 
V.  Hopkins,  supra. 

Tbe  Judgments  of  nonsuit  are  affirmed. 

We  concur:  ANGELLOTTI,  J. ;  SLOSS,  J, 


lWCaL4U 
WBNDLING  LUMBER  CO.  v.  GLBNWOOD 

LUMBER  CO.     (S.  P.  4,607.) 
(Supreme  Court  of  California.    April  27,  1908. 

On  Rehearing,  May  27,  1908.) 

1.  .A.PPEAX  AND  Ebbob— Scope  op  Review — 
Grounds  of  Motion  fob  New  Tbiai^BIx- 
CEPTiONS  to  Rule. 

If  an  order  granting  a  new  trial  is  war- 
ranted on  any  ground  on  which  the  motion  was 
based,  it  will  be  affirmed  on  appeal,  notwith- 
standing the  order  was  not  based  on  that 
ground,  except  when  the  trial  court  expressly 
excludes  tbe  ground  of  insafficicncy  of  evidence 
as  a  basis  for  its  action,  in  which  case,  if  the 
evidence  is  conflicting,  tliat  ground  cannot  be 
considered. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  §§  3409-3413.] 

2.  Sales— Validity— Fraud— Effect. 

Where  a  sale  of  personal  property  Is  pro- 
cured by  fraud,  the  ownership  of  the  property 
is  not  changed,  no  title  passes  to  the  buyer,  and 
the  seller  retains  his  right  to  the  property,  un- 
less, after  discovering  the  fraud,  he  assenta  and 
ratifies  the  act  of  sale,  either  positively,  or  by 
such  delay  as  would  authorize  the  inference  of 
assent. 

[Ed.  Note. — For  cases  in  iwint,  see  Cent.  Dig. 
vol.  43,  Sales,  §§  65-85,  115-117.] 

8.  Same— Remedies— Form. 

Where  property  is  purchased  by  fraud,  the 
defrauded  party  has  a  remedy,  either  by  trover, 
replevin  in  the  detinet,  trespass,  or  replevin  in 
the  cepit,  at  his  election. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  43,  Sales,  §  890.] 

4.  Same— Resale  bt  Fbatjdulent  Pubchas- 
eb— Effect. 

One  acquiring  property  from  a  fraudulent 

fiurchaser,  under  circumstances  preventing  him 
rom  being  a  purchaser  in  good  faith  for  a  valu- 
able consideration,  la  in  no  t>etter  i>osition  than 
the  original  fraudulent  purchaser,  and  the  de- 
frauded party  has  tbe  same  remedy  against  him 
as  against  the  original  purchaser. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  43,  Sales,  §§  607,  608.] 

5.  Trover  and  Conversion— Pleading — Nec- 
essary Allegations. 

In  actions  for  the  conversion  of  personal 
property  procured  by  fraud,  it  is  unnecessary 
to  allege  the  fraud,  but  it  is  sufiicient  to  declare 
generally,  and  if  tbe  action  is  brouglit  on  the 
theory  that  the  seller  is  the  owner  and  entitled 
to  possession,  and  that  defendant  unlawfully 
withholds  poBseBsion.  or  has  converted  it  to  his 
own  use,  the  general  allegations  of  ownership 
and  right  to  possession  and  unlawfully  with- 
holding or  conversion  are  sufficient 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig, 
vol.  47,  Trover  and  Conversion,  ||  197,  198.] 

6.  Replevin  —  Pleading — Issues— Fraudu- 
lent Purchase. 

A  plaintiff  is  not  required  to  anticipate 
any  defense,  and  the  fact  that  defendant  holds 
property  because  of  a  valid  sale,  or  because 
acquired  through  a  bona  fide  purchase  from  a 
fraudulent  vendee,  is  a  matter  of  defense  in  an 
action  of  replevin,  and  may  be  met  by  proof 
that  the  sale  was  void  because  of  fraud,  with- 
out any   allegation  of   fraud  in   the  complaint. 

7.  Trial— Reception  op  Evidence— Order  op 
Proof. 

Where  plaintiff  in  an  action  of  replevin 
alleges  his  ownership  and  right  to  possession 
of  property,  which  defendant  claims  to  own, 
through  a  valid  sale  or  a  bona  fide  purchase 
from  a  fraudulent  purchaser,  though  proof  of 
fraud  in  the  illegal  sale  is  not  a  part  of  plain- 
tiff's prima  facie  case,  and  is  available  only  in 
reply,  it  is  a  mere  matter  of  order  of  proof. 
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and  admission  of  evidence  of  fraud  in  the  sale 
in  aapport  of  plaintifTs  case  is  not  error. 

8.  Appeai.   and    B^bbob— Motions   fob   New 
Tbial— Insuffioienot  of  Evidence. 

To  justify  the  Supreme  Court  in  interfering 
with  an  order  granting  a  new  trial,  on  the 
ground  of  insufficiency  of  evidence,  the  case 
must  be  such  as  to  require  a  holding  that  a 
verdict  for  the  moving  party  would  not  have 
found  sufficient  legal  support  in  the  evidence ; 
for  if  the  evidence  would  have  supported  such 
a  verdict,  the  trial  court  has  absolute  discretion, 
and  it  is  bis  duty  to  grant  a  new  trial  if  he  ia 
not  satisfied  with  the  verdict. 

[EM.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  ${  3860-3876.] 

9.  Same— Motion  Gbantbd  bt  Otheb  Than 
Tbial  Judge. 

The  fact  that  the  judge  who  heard  and 
granted  a  motion  for  a  new  trial  was  not  the 
one  who  presided  at  the  trial  does  not  afFect 
the  power  of  the  Supreme  Court,  in  relation  to 
an  order  granting  a  new  trial,  in  the  case  of 
insufficiency  of  evidence. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  (i  3860-3876.] 

10.  Sales— FbauduXiBNT    Pueohase— Btjbden 
OF  Proof. 

In  replevin  by  a  seller,  the  burden  of 
proving  fraud  in  procuring  the  purchase  is  up- 
on plamtifF. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dir. 
vol.  43,  Sales,  §  122.] 

11.  Fbaud— Evidence— Pbesumption. 
Except  where  confidential  relations  are  in- 
volved, the  presumption  of  law  is  in  favor  of 
honesty  and  fair  dealing,  and  the  evidence  in 
support  of  a  claim  of  fraud  must  do  more  than 
to  create  a  suspicion  thereof. 

SEid.  Note.— For  cases  in  point,  see  Cent  Dig. 
.  23,  Fraud,  8|  40,  56.] 

Department  1.  Appeal  from  Superior  Court, 
Santa  Clara  County ;  Hiram  D.  Tuttle,  Judge. 

Action  by  the  Wendllng  Lumber  Company, 
a  corporation,  against  the  Glenwood  Lumber 
Company,  a  corporation.  From  an  order 
granting  a  new  trial,  plaintlQ!  appeals.  Af- 
firmed. 

Louis  H.  Brownstone  and  B.  A.  Herrlngton, 
for  appellant  Jackson  Hatch  and  Walter  H. 
Llnforth,  for  respondent 

ANGELLOTTI,  J.  This  Is  an  appeal  by 
plaintiff  from  an  order  granting  defendant's 
motion  for  a  new  trial,  in  an  action  for  dam- 
ages for  the  alleged  conversion  of  certain 
lumber.  The  order  granting  the  new  trial 
was  made  by  the  successor  of  the  judge  who 
presided  at  the  trial  of  the  cause,  and  was 
expressly  made  upon  the  grounds  that  the  evi- 
dence was  InsuflScient  to  sustain  the  verdict, 
and  that  the  jury  did  not  follow  the  instruc- 
tions of  the  court  Defendant  claims  that  the 
order  granting  a  new  trial  was  correctly 
made,  for  a  reason  not  specified  therein,  viz., 
that  the  trial  court  erred  In  admitting  certain 
evidence.  It  Is  true,  as  claimed  by  counsel, 
that  In  our  review  of  the  order  we  are  not 
confined  to  the  grounds  specified  therein  by 
the  court  granting  the  motion,  but  will  affirm 
the  order,  if  It  was  correctly  made,  upon  any 
ground  upon  which  the  motion  was  l>ased 
(see  Weisser  v.  Southern  Pac.  Ry.  Co.,  148 
Cal.  428,  83  Paa  439,  and  cases  there  cited). 


the  only  limitation  being  that  where  the  trial 
court  has  In  Its  order  expressly  excluded  the 
ground  of  insnfflciency  of  evidence  as  a  basis 
for  Its  action,  we  will  not  consider  that 
ground.  If  the  evidence  was  conflicting.  We 
are  therefore  called  upon  to  determine  wheth- 
er the  trial  court  erred  In  admitting  the  evi- 
dence referred  to.  The  complaint  was  in  ttae 
form  ordinarily  used  in  an  action  for  the  con- 
version of  personal  property,  simply  alleging 
the  ownership  and  right  to  i>ossessioa  by 
plaintiff  of  the  pr(H>ert7  on  a  day  named, 
the  wrongful  deprival  and  conversion  to  Its 
own  use  of  said  property  by  defendant  on  that 
day,  the  martlet  value  of  said  property,  a  de- 
mand for  the  return  of  the  property,  and  a 
refusal  by  defendant  to  comply  therewith, 
the  consequent  damage,  and  nonpayment  of 
any  part  thereof.  By  Its  answer  defendant 
simply  denied  each  of  the  allegations  of  the 
complaint,  except  the  one  as  to  the  value 
of  the  property,  which  It  admitted,  to  the  ex- 
tent of  $4,856.40,  which  was  the  amoimt  of 
the  verdict. 

The  theory  of  plalntlflTs  case  was  that  one 
J.  H.  Roittt,  not  a  party  to  this  action,  had 
obtained  such  property  from  plaintiff,  by 
means  of  certain  false  representations,  will- 
fully made  for  that  purpose,  relying  upon 
which  plaintiff  sold  and  delivered  the  prop- 
erty to  Routt,  that  defendant  received  the 
property  from  Routt  without  giving  any  val- 
uable consideration  therefor,  and  with  foil 
knowledge  of  the  fraud  by  means  of  which 
the  same  had  been  obtained,  and  that  plain- 
tiff, upon  discovering  the  fraud,  at  once  re- 
pudiated the  sale,  and,  treating  It  as  void 
because  of  the  fraud,  commenced  this  action 
for  the  wrongful  conversion  of  the  property. 
Over  the  objection  of  defendant  plaintiff  was 
permitted  to  introduce  evidence  In  support 
of  this  theory.  It  Is  the  admission  of  this 
evidence  that  Is  alleged  to  have  beai  errone- 
ous. The  objection  urged  Is  that,  no  fraud 
being  alleged  In  the  complaint,  the  evidence  of 
fraud  was  Incompetent  under  the  pleadings, 
defendant  resting  upon  the  general  rule  that 
where  fraud  Is  relied  on  by  a  party,  he  must 
allege  It.  We  are  satisfied  that  this  rule  is 
not  applicable  here.  It  appears  to  be  thoi^ 
oughly  established  that,  where  a  sale  of  per- 
sonal property  Is  procured  by  fraud,  the  own- 
ership of  the  property  Is  not  changed,  and 
no  title  passes  to  the  vendee,  and  the  vendor 
retains  his  right  In  the  property,  unless,  after 
discovering  the  fraud,  be  assents  to  and  rat- 
ifies the  act  of  sale,  either  posltlvdy  or  by 
such  delay  as  would  authorize  the  Inference 
of  assent.  See  Butler  v.  Collins,  12  Cal.  457, 
and  Amer  v.  Hightower,  70  Cal.  440,  11  Pac. 
697,  and  authorities  therein  cited.  As  waa 
said  in  Butler  v.  Collins,  supra,  and  approv- 
ingly quoted  In  Amer  v.  Hightower,  supra, 
"the  civil  remedies  of  the  party  defrauded  are 
clear,  viz.,  trover  or  replevin  in  the  detiuet, 
or  trespass  or  replevin  in  the  c^it,  at  hia 
election."     One  who  acquires  the  property 
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from  tbe  fraudulent  vendee  under  such  clr- 
cnmstiiiices  that  he  cannot  be  held  to  be  a  pur- 
chaser in  good  faith  and  for  a  valuable  con- 
slderatiou  Is  In  no  better  position  than  the 
fraudulent  vendee,  and  the  defrauded  party 
baa  the  same  remedies  against  him  that  he 
had  against  such  fraudulent  vendee.  See  Sar- 
gent T.  Sturm,  23  Cal.  359,  83  Am.  Dec  11& 
It  seems  clear  that  in  an  action  brought  upon 
the  theory  that  the  vendor  is  the  owner  and 
entitled  to  the  possession  of  the  property,  and 
that  the  defendant  unlawfully  withholds  pos- 
session thereof,  or  has  converted  the  same  to 
his  own  use,  the  general  allegations  of  owner- 
ship and  right  to  possession,  and  unlawful 
withholding  or  conversion  are  sufficient,  and 
win  render  admissible  proof  of  any  facts  sus- 
taining such  claim.  It  Is  elementary  that  a 
plaintiff  is  not  required  to  anticipate  In  bis 
complaint  any  defense  that  may  be  made  by 
the  defendant  See  Canfleld  v.  Tobias,  21  Cal. 
349.  The  fact  that  a  defendant  owns  and 
holds  the  property  claimed  because  of  a  valid 
sale,  or  because  he  acquired  the  same  from 
a  fraudulent  vendee,  In  good  faith  and  for 
a  valuable  consideration,  is  purely  a  matter 
of  defense,  and  when  in  such  an  action  a  de- 
fendant asserts  any  such  claim,  plaintiff  can 
meet  it  by  proof  that  such  sale  was  void  be- 
cause of  fraud,  without  having  made  any  al- 
legation of  fraud  In  the  complaint.  This  is 
Illustrated  by  the  case  of  Moore  v.  Copp,  119 
Cal.  429,  51  Pac.  630,  an  action  to  quiet  title 
to  land,  where  the  defendant  set  up  in  defense 
an  agreement  of  sale,  and  plaintiff  was  allow- 
ed to  introduce  evidence  In  rebuttal,  showing 
that  such  instrument  was  obtained  l^  fraud, 
without  having  alleged  fraud  in  the  complaint. 
The  court,  after  saying  that  plaintiff  could 
not  know,  when  filing  the  complaint,  that  the 
defendant  would  answer,  nor  that,  if  he  did, 
be  would  claim  under  the  instrument  in  ques- 
tion, said  that  the  principle  governing  the 
case  was  that  stated  In  Sterling  v.  Smith,  97 
Cal.  343,  32  Pac.  320,  as  follows :  "No  doubt, 
when  a  cause  of  action  rests  upon  fraud,  the 
facts  constituting  the  fraud  must  be  set  up 
in  the  complaint ;  but  such  was  not  the  case 
here,  for  the  necessity  of  proving  fraud  ap- 
peared only  after  the  answer  of  the  defend- 
ant And  a  plaintiff  is  in  that  position  with 
teq)ect  to  all  new  matters  set  up  in  the  an- 
swer." The  same  is,  of  course,  true  as  to  the 
matters  disclosed  by  evidence,  In  behalf  of 
a  defendant,  properly  given  under  denials 
contained  In  the  answer.  It  is  not  correct  to 
say,  in  a  case  of  the  character  before  us,  that 
the  plaintiff's  cause  of  action  rests  upon 
fraud.  It  rests  upon  his  ownership  of  the 
property,  and  the  conversion  thereof  by  de- 
fendant and  fraud  comes  in  only  in  reply  to 
the  defense  that  defendant  is  the  owner  by 
reason  of  an  alleged  sale  by  the  plaintiff. 
Technically,  proof  of  fraud  as  to  such  sale 
was  not  a  part  of  plaintiff's  prima  facie  case, 
and  was  available  only  in  reply  to  any  claim 
of  defendant  based  on  the  sale,  but  this  was 


a  mere  matter  of  order  of  proof.  It  Is  the 
general  rule  that.  In  actions  for  the  conver- 
sion of  personal  property,  where  the  property 
has  been  procured  by  fraud,  it  Is  not  neces- 
sary to  allege  the  fraud,  but  it  Is  sufficient  to 
declare  generally  that  the  property  was 
wrongfully  converted.  See  21  Ency.  of  Plead. 
&  Prac.  1087;  Salisbury  v.  Barton,  63  Kaa. 
552,  66  Pac.  618;  Pekin  Plow  Co.  v.  Wilson. 
66  Neb.  115,  92  N.  W.  176 ;  Hunter  v.  Hud- 
son River  Co.,  20  Barb  (N.  X.)  493 ;  Bliss  T. 
Cottle,  32  Barb.  (N.  T.)  323 ;  Benescb  v.  Wago- 
ner, 12  Colo.  534,  21  Pac.  706,  18  Am.  St 
Bep.  254.  In  our  own  case  of  Amer  v.  High- 
tower,  supra,  which  was  an  action  In  replevin, 
the  complaint  was  apparently  destitute  of  al- 
legation of  fraud,  and  the  Judgment  for  de- 
fendant was  reversed,  because  of  the  rejection, 
by  the  lower  court,  of  evidence  offered  by  the 
plaintiff  tending  to  show  fraud  on  the  part  of 
defendant  in  obtaining  a  bill  of  sale  for  and 
possession  of  the  property.  See,  also,  Nudd 
V.  Thompson,  84  CaL  89;  SummerviUe  v. 
Stockton  Mill  Co.,  142  Cal.  547,  76  Pac.  243; 
Conner  v.  Bludworth,  64  Cal.  685.  If  Burris 
V.  Adams,  96  Cal.  664,  31  Pac.  565,  and  Burris 
V.  Kennedy,  108  Cal.  331,  41  Pac.  458,  are  at 
all  inconsistoit  with  the  views  herein  expres- 
sed, in  so  far  as  they  are  so  inconsistent  they 
have  t)een  modified  by  Moore  v.  Copp,  119 
Cal.  429,  51  Pac.  630.  The  other  cases  relied 
on,  with  the  exception  of  Virginia  Timber, 
etc.,  Co.  T.  Glenwood  Lumber  Co.  (Cal.  App.) 
90  Pac.  48,  were  clearly  cases  where  the 
plaintiff's  causes  of  action  or  the  defendant's 
defense  strictly  rested  on  fraud,  and  the  gen- 
eral rule  requiring  the  allegation  of  the  facta 
constituting  the  fraud  was  applicable.  Alber- 
toU  V.  Branham,  80  Cal.  631,  22  Pac  404, 
13  Am.  St  Rep.  200,  and  Wetherby  T.  Straus, 
03  Gal.  283,  28  Pac  1045,  are  fair  examples  of 
this  class  of  cases,  each  being  a  case  where 
the  claim  of  the  defendant  conceded  the  valid- 
ity and  completeness  of  a  transfer  as  between 
the  parties  thereto,  and  It  was  sought  to  set 
the  transfer  aside  or  have  it  declared  void  in 
favor  of  creditors,  on  the  ground  that  it  was 
made  with  fraudulent  intent  An  action 
brought  for  the  purpose  of  having  a  specified 
conveyance  annulled  on  the  ground  of  fraud 
would  doubtless  fall  In  the  same  class,  but 
this  is  not  such  a  case  The  decision  of  the 
District  Court  of  Appeal  In  Virginia,  etc.,  Co. 
V.  Glenwood,  etc.,  Co.,  supra,  is  precisely  in 
point,  but  we  are  unable  to  accede  to  the 
views  of  the  learned  District  Court  of  Appeal 
therein  expressed. 

We  cannot  hold,  however,  that  the  trial 
court  was  not  warranted  In  granting  a  new 
trial  on  the  ground  of  Insufficiency  of  evidence 
to  sustain  the  verdict.  To  justify  any  inter- 
ference of  this  court  with  an  order  granting  a 
new  trial  on  the  ground  of  insufficiency  of  evi- 
dence, the  case  must  be  such  as  to  compel  us 
to  hold  that  a  verdict  in  favor  of  the  moving 
party  would  not  have  found  sufficient  legal 
supirart  in  the  evidence  given  on  the  trial. 
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If  the  case  be  one  where  a  verdict  in  favor 
of  such  moving  party  would  have  had  sodi 
support,  the  Judge  of  the  trial  court  Is  vest- 
ed with  absolute  discretion  In  the  mattc>r, 
and,  as  has  been  heretofore  said  by  this  court. 
It  was  his  duty  to  grant  a  new  trial  If  he  la 
not  satisfied  with  the  verdict  (Oondee  v.  Gyg- 
«r,  126  Cal.  546,  59  Pac.  261) ;  and  this  court 
will  not  Interfere  with  the  action  of  the  trial 
court  in  such  cases,  even  if  It  believes  that 
the  weight  of  the  evidence  was  the  other 
way.  The  fact  that  the  Judge  who  heard  and 
granted  the  motion  was  not  the  Judge  who 
presided  at  the  trial  in  no  degree  extends 
our  power  in  the  matter  (Churchill  v.  Flour- 
noy,  127  Cal.  355,  362,  59  Pac.  791).  The  bur- 
den was  on  plalntUf,  of  course,  to  establish 
the  fraud  on  the  part  of  Boutt  In  the  pur- 
chase of  the  lumber.  The  presumption  of  the 
law,  except  where  confidential  relations  are 
Involved,  Is  in  favor  of  honesty  and  fair  deal- 
ing, and  the  evidence  in  support  of  the  claim 
of  fraud  must  do  more  than  to  create  a  mere 
suspicion  thereof.  See  Levy  v.  Scott,  115  Cal. 
42,  48  Pac.  892;  Casey  v.  Leggett,  125  Cal. 
671,  58  Pac.  264.  The  fraud  In  this  case  con- 
sisted of  various  alleged  misrepresentations 
of  fact  said  to  have  been  material,  and  upon 
the  talth  of  which  plaintiff  claims  to  have 
acted  in  parting  with  the  lumber.  We  have 
examined  the  evidence  in  regard  to  these  al- 
leged representations ;  and,  so  far  as  they 
may  reasonably  be  held  under  the  evidence 
to  have  been  material,  we  find  no  reason  to 
donbt  that  a  verdict  acquitting  Routt  of  fraud 
would  have  had  sufficient  legal  suwwrt.  It 
would  serve  no  useful  purpose  to  here  enter 
into  an  analysis  of  the  evidence,  and  it  is 
sufficient  to  say,  as  has  been  clearly  stated 
In  other  cases,  that  the  most  that  can  be  said 
for  plalntlflf's  claim  In  this  regard  is  that  the 
case  presented  was  one  where  the  evidence 
on  the  subject  of  fraud  was  conflicting,  and 
the  decision  of  the  trial  court  In  the  matter 
Is  conclusive  upon  us. 
The  order  granting  a  new  trial  Is  affirmed. 

We  concur :    SHAW,  J. ;  SLOSS,  J. 

On  Rehearing. 

PER  CURIAM.  In  denying  a  rehearing 
it  is  proper  to  state  that  what  Is  said  in  the 
opini(m  relative  to  want  of  title  in  the  ven- 
dee, where  a  sale  of  personal  property  is  ob- 
tained by  fraud,  was  said  entirely  with  rela- 
tion to  the  respective  rights  of  the  vendor 
and  vendee.  That  title  passes  in  such  a  case, 
in  the  sense  that  the  vendee,  in  good  faith, 
and  for  a  valuable  consideration  of  the  fraud- 
ulent vendee,  takes  a  good  title,  cannot  be 
.disputed.  But  as  between  the  vendor  and 
fraudulent  vendee,  or  any  person  taking  from 
such  fraudulent  vendee  with  notice  of  the 
fraud  or  without  consideration,  the  sale  may, 
at  the  election  of  the  vendor,  promptly  made, 
be  treated  as  an  absolute  nullity. 


PEOPI/E  V.  EMMONS. 


7  Cal.  App.  ttS 
(Cr.  62.) 


(Court  of   Appeal,   Third   District,   California. 

March  12,  1908.    Rehearing  Denied  by 

Supreme  Court  May  11,  1908.) 

1.  Cbihinai.  IjAW— Appeai.  —  Review  —  Biu. 

OF  ElXCEPTIONS. 

To  be  reviewable  on  appeal  any  exception 
taken  in  a  criminal  ca.se  must  be  properly  au- 
thenticated in  the  bill  of  exceptions. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  15,  Criminal  Law,  g  2807.] 

2.  Same— WAivBa  of  Objections  —  Failube 
TO  Except. 

By  failing  to  except  to  a  ruling  accused  is 
deemed  to  waive  any  objection  thereto. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  15,  Criminal  Law,  {  2656.] 

3.  Bbibert— Facts  Constitctino  Offexse— 

State  Senator. 

An  indictment  for  bribery  alleging  that  ac- 
cused asked  and  received  a  bribe  ss  a  member  of 
a  state  senate  committee,  promisiing  that  his 
official  action,  vote,  and  opinion  as  state  sena- 
tor should  be  influenced  thereby  in  connection 
with  an  investigation  by  such  committee  of 
building  and  loan  associations,  shows  a  public 
offense. 

[Kd.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  8,  Bribery,  IS  1-3,  5-8.] 

4.  Cbiuinai.  Law— Triai.— Oroeb  or  Pboof. 

In  a  trial  for  bribery,  wherein  it  was  the 
people's  theory  that  accused  and  others  con- 
spired to  extort  money  from  associations  for 
immunity  from  investigation,  declarations  by  a 
co-conspirator  were  admissible  against  accnseil, 
though  the  conspiracy  was  not  shown  until  lat- 
er; the  order  of  proof  being  within  the  (ral 
court's  discretion. 

[Ed.  Note, — ^For  cases  in  point,  sec  Cent.  Dig. 
vol.  14,  Criminal  Law,  t§  1012,  1013,  1611.] 

5.  Same— Evidence— Written  Statement  of 
Witness— Compelling  Production  by  Ad- 
verse Pabtt. 

It  was  not  an  abuse  of  discretion  in  a  crim- 
inal trial  to  refuse  to  require  the  district  attoi^ 
ney  to  produce  a  writing  containing  oral  state- 
ments made  by  a  witness  for  the  people,  where 
it  had  only  been  partly  read  to  the  witness,  he 
had  not  sworn  to  it,  and  did  not  know  in  whose 
possession  it  was,  though  the  writing  might 
have  assisted  accused  in  cross-examining  wit- 
ness and  in  attempting  to  lay  a  foundation  for 
his  impeachment,  especially  since  no  prejudice 
to  accused  is  shown. 

6.  S.vME  —  Appeal  —  Objection   Not  Ubged 

Below. 

Accused  having  failed  to  move  to  strike  out 
the  unresponsive  part  of  an  answer,  may  not 
complain  thereof  on  appeal. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol,  15,  Criminal  Law,  S§  2672-2674.] 

7.  Bbibebt— Evidence— Conspiracy. 

In  a  trial  for  asking  and  receiving  a  bribe 

Hs  a  state  senator,  wherein  it  was  the  people's 
theory  that  accused  and  others  conspired  to  ex- 
tort money  from  associations  for  immunity  from 
investigation,  witnesses  for  the  people  could 
testify  what  they  did  after  conversations  with  a 
co-conspirator;  the  testimony  not  being  improp- 
er as  self-serving  or  hearsay,  but  t)eing  admissi- 
ble on  the  issue  whether  the  witnesses  were  real 
or  feigned  accomplices  and  to  trace  the  money 
received  as  a  bribe ;  the  people  contending  that 
the  witnesses  were  not  accomplices,  but  that 
they  were  engaged  in  a  scheme  to  expose  the 
consjnrators,  whils  accused  claimed  they  had  a 
motive  in  discouraRing  an  investigation  of  the 
associations,  and  were  actual  participants  in 
the  bribery. 
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&  Cbiminal  Law— Feiored  Accomplices. 

One  who  feigns  to  be  an  accomplice  in  the 
commission  of  an  offense  to  detect  the  offender 
need  not  take  an  officer  of  the  law  into  his  con- 
fidence to  avoid  an  imputation  of  criminal  in- 
tent 

[Ed.  Note.— For  cases  in  iMint,  see  Cent.  DiK. 
yol.  14,  Criminal  I^aw,  S§  71,  79.] 

9.  Same— Chimin AL  Intent— Necessitt. 

Where  persons  did  not  suggest  nor  encour- 
age a  conspiracy  by  state  senators  to  extort  a 
bribe,  but  laid  a  trap  to  apprehend  and  punish 
the  conspirators  on  learning  of  the  conspiracy, 
they  were  guilty  of  no  offense  in  feigning  to  be 
accomplices. 

\Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
Tol.  14,  Criminal  Law,  $t  21,  78.] 

10.  WlTNEBSES— iMPEACHMEHT— CHEDIBIUrr— 

Evidence— ADMissiBrLiTY. 

In  a  trial  for  asking  and  receiving  a  bribe 
to  secure  to  certain  associations  immunity  from 
legislative  investigation,  accused  could  not  show 
what  an  aasociatlon's  books  showed  respecting 
dealings  of  one  of  its  officers  with  it  as  affecting 
the  credibility  of  witnesses  for  the  people;  the 
officer  not  testifying,  and  not  appearing  to  have 
Influenced  any  witness,  and  no  witness  appear- 
ing to  have  a  motive  to  prevent  a  disclosure  of 
the  association's  aCFaira. 

11.  Same— Foundation. 

If  accused  sought  to  discredit  the  people's 
witnesses  on  the  ground  of  their  interest  or 
bias,  he  should  have  laid  a  foundation  by  suita- 
ble cross-examination. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  50,  Witnesses,  §  1200.} 

12.  Criminal  Law— New  TbiaI/— Separation 
OF  JuBY— Effect. 

A  conviction  of  bribery  should  not  be  set 
aside  because,  after  the  court  bad  made  an  or- 
der requiring  the  jury  to  be  kept  together,  as  ex- 
pressly authorized  by  Pen.  Code.  |  1121,  the 
jury  were  allowed  to  separate  during  the  trial, 
on  accused's  showing  that  a  juror  was  seen  talk- 
ing to  an  outsider  and  was  heard  to  say,  "Well, 
ask  him,"  that  a  deputy  sheriff  and  another  ju- 
ror were  seen  in  a  store  together,  and  after- 
wards drove  away  together,  and  that  another 
juror  was  seen  in  a  crowd  at  a  park  separated 
from  the  other  jurors,  where  counter  affidavits 
showed  that  the  separations  were  for  innocent 
purposes,  and  that  the  jurors  did  not  discnss 
tlie  case  with  outsiders. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
▼ol.  15,  Criminal  Law,  gi  2:1^7-2262.] 

13.  Same— Pbejudice— BcBDEN  of  Proof. 
Where  a  jury  separates  without  leave  of 

court  after  a  criminal  case  has  been  submitted 
to  them,  the  burden  is  upon  the  prosecution  to 
show  that  accused  has  not  been  prejudiced  there- 
by. 

(Ed.  Note.— For  cases  In  point,  see  Cent  Dig. 
vol.  15,  Criminal  Law,  f  2885.] 

14.  Same— Use  of  Intoxicants. 

ESvidence  hMd  insufficient  to  show  that  ju- 
rors in  a  criminal  case  were  guilty  of  miscon- 
duct by  excessive  drinking  of  intoxicants  dur- 
ing the  trial. 

{Ed.  Note.— For  cases  In  point,  see  Cent.  Dig. 
vol.  15,  Criminal  Law,  f  2386.] 

15.  Sams— Apfeai^— Estoppel  to  Assert  Eb- 

BOB. 

One  may  not  complain  of  error  in  an  In- 
•traction  given  at  bis  request. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
TOl.  16.  Criminal  Law,  H  3007-3009.] 

16.  Same— Instruction    Not   Sustained   bi 
Evidence— Refusal  Proper. 

An  instruction  not  sustained  by  evidence  is 
properly  refused. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
ToL  14,  Criminal  Law,  i  1965.] 


17.  Same  —  Prominence  to  SPKcmo  Tebti- 

MONT. 

An  instruction  that,  if  a  certain  witnesit 
for  the  people  was  induced  to  testify  by  any 
promise  of  immnnity  from  prosecution,  etc.,  the 
jury  shonld  consider  such  facts  in  determining 
the  weight  to  be  given  to  his  testimony,  was 
properly  refused  as  calling  attention  to  particu- 
lar testimony,  especially  since  the  court  fully 
and  clearly  directed  the  jury  as  to  its  duty  in 
determining  the  credibility  of  the  witnesses. 

[Ed.  Note. — For  cases  in  point  see  Cent  Dig. 
vol.  14,  Criminal  Law,  {(  1969-1973.] 

18.  Same  —  Instructions    Covered    bt   In- 
structions Given. 

Instructions  are  properly  refused  where 
they  are  covered  by  those  given. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  14,  Criminal  Law,  {  2011.] 

19.  Same— New  Triai,— DisQUALinoATion  or 
Juror. 

Pen.  Code,  1 1181,  subd,  3,  authorises  a  new 
trial  after  conviction  for  misconduct  of  the 
jury  preventing  a  fair  trial.  A  juror  stated  on 
bis  voir  dire  that  he  never  discussed  the  case 
on  trial,  excepting  with  his  famil/,  and  that  he 
had  no  opinion  as  to  accused's  guilt.  Held  that, 
on  motion  for  a  new  trial,  accused  could  not 
show  that  the  juror,  before  being  sworn  as  a 
juror,  bad  stated  that  accused  was  guilty  and 
ought  to  t>e  punished,  since  the  proof  was  ad- 
dressed to  the  juror's  qualifications,  and  not  to 
any  misconduct  within  such  statute,  which  re- 
lates only  to  one's  conduct  while  acting  a*  a 
juror,  and  since  disqualification  of  a  juror  is 
not  a  ground  for  new  trial. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  15,  Criminal  Law,  Sf  2226,  2238-2247.] 

20.  Same— Review- Presumptions. 

In  support  of  the  trial  court's  action  in 
denyini^  a  new  trial  on  the  ground  of  a  juror's 
disqualification  by  having  expressed  an  opin- 
ion to  witness  before  the  trial  that  accused  was 
guilty,  the  District  Court  of  Apjpeal  must  pre- 
sume in  the  absence  of  a  contrary  showing  that 
when  accused  examined  the  juror  on  his  voir 
dire  he  knew  what  he  could  show  by  witness, 
and  that  by  failing  to  present  the  facta  before 
the  trial  he  waived  them. . 

21.  Same— Grounds   fob   Subiainino  Deci- 
sion Not  Considered. 

The  District  Court  of  Appeal  must  sustain 
a  ruling  of  a  court  of  record,  if  proper,  regard- 
less of  the  form  of  the  objection. 

22.  Same. 

On  reviewing  the  denial  of  a  new  trial  ask- 
ed because  of  the  disqualification  of  a  juror,  the 
District  Court  of  Appeal  cannot  consider  an 
affidavit  filed  upon  suggestion  of  diminution  of 
the  record,  stating  that  accused  did  not  learn 
of  the  disqualification  until  after  verdict,  where 
it  is  not  authenticated  In  any  manner  by  the 
trial  judge,  and  does  not  appear  to  have  been 
used  on  the  motion  for  new  trial. 

Appeal  from  Snperior  Court,  Sacramento 
County;    E.  C.  Hart  Judge. 

B.  J.  Bhnmons  was  convicted  of  asking  and 
receiving  a  bribe,  and  he  appeals  from  tbe 
Judgment  and  an  order  denying  a  new  trial. 
Affirmed. 

Grove  L.  Johnson,  Rowen  Irwin,  and  H.  L. 
Partridge,  for  appellant  U.  S.  Webb,  Atty. 
Gen.,  and  J.  Chas.  Jones,  Deputy  Atty.  Gen., 
for  the  People. 

BURNETT,  J.  By  an  indictment  found  by 
the  grand  Jury  of  Sacramento  county  defend- 
ant was  charged  with  tbe  crime  of  "asking, 
and  receiving  a  bribe,"  committed  In  January,. 
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1905,  while  he  was  a  state  senator  of  the 
Thirty-Second  senatorial  district  and  a  mem- 
ber of  the  senate  committee  on  commissions 
and  retrenchment.  The  money  was  sought 
and  received  by  appellant,  so  It  Is  alleged, 
under  a  promise  and  agreement  that  his  of- 
ficial action,  vote,  and  opinion  as  such  sena- 
tor should  be  Influenced  thereby  in  connec- 
tion with  an  Investigation  by  said  commit- 
tee of  certain  building  and  loan  associations. 
Defendant  was  convicted  and  sentenced  to 
the  penitentiary  for  the  term  of  Ave  years. 
He  appeals  from  the  Judgment  and  the  or- 
der denying  his  motion  for  a  new  trial. 
■  For  the  reason  that  the  record  discloses  no 
exception  to  the  ruling  of  the  court  we  are 
precluded  from  considering  the  question  in- 
volved in  the  motion  to  set  aside  the  indict- 
ment and  the  challenge  to  the  panel  of  the 
grand  Jury.  Any  exception  taken,  In  order 
to  be  reviewed,  must  be  properly  authenti- 
cated In  the  bill  of  exceptions,  and,  If  the  de- 
fendant does  not  save  an  exception  to  the  rul- 
ing of  the  court,  the  objection  is  deemed  to 
have  been  waived.  McCartney  v.  Fitz  Henry, 
16  Cal.  186 ;  Keeran  t.  Griffith,  34  Cai.  580 ; 
liee  V.  Murphy,  119  Cal.  364,  51  Pae.  549, 
955;  People  v.  Trask  (Cal.)  93  Pae.  891. 
In  the  last  case  it  is  said:  "Defendant  hav- 
ing reserved  no  objection  to  the  action  of  the 
court  above  set  forth,  we  are  not  called  upon 
to  determine  whether  the  course  adopted  by 
the  court  was  erroneous  or  not"  That  an  ex- 
ception is  required  to  the  ruling  of  the  court 
in  disallowing  a  challenge  to  the  panel  and 
in  denying  the  motion  to  set  aside  the  in- 
dictment Is  provided  in  sections  1170  and 
1172  of  the  Penal  Code.  The  point  was  made 
by  the  Attorney  General  in  his  brief,  and  it 
is  passed  by  without  notice  in  appellant's 
closing  brief  for  the  reason,  we  assume,  that 
Its  conclusiveness  Is  recognized  by  defendant 
and  hla  learned  counsel.  At  any  rate  we 
must  presume  in  favor  of  the  action  of  the 
court  below  that  no  exception  was  taken,  and 
we  are  not  at  liberty  to  follow  the  inter- 
esting discussion  of  the  method  by  which 
the  grand  Jury  was  selected,  and  of  the  qual- 
ification of  certain  of  Its  members  in  which 
counsel  have  indnlged. 

No  authority  is  cited  in  rapport  of  appel- 
lant's contention  that  the  demurrer  to  the 
indictment  sliould  have  been  sustained.  It  is 
declared  simply  that  ."an  inspection  of  the 
indictment,  together  wlttt  the  demurrer,  will 
serve  to  call  the  attention  of  the  court  to 
tlie  faults  of  said  indictment  better  than  any 
argument  in  this  brief."  We  do  not  agree 
with  appellant  that  the  court  committed  er- 
ror in  overruling  the  demurrer,  but  we  do  not 
deem  it  necessary  to  elaborate  our  views, 
as  the  question  has  been  virtually  .foreclosed 
by  the  decision  of  this  court  in  the  case  of 
People  T.  Bunkers,  2  Cal.  App.  197,  84  Pae. 
364,  370,  in  which  the  Supreme  Court  denied 
a  rehearing,  wherein  it  is  said:  "It  Is  un- 
necessary to  insert  a  copy  of  the  indictment, 
or  to  consider  its  BUfficlency  In  this  opinion. 


for  finch  sufficiency  was  carefully  considered 
in  another  proceeding,  and  a  copy  of  the  In- 
dictment is  contained  in  the  decision  therela 
filed.  Application  of  Bankers,  1  Cal.  App. 
61,  81  Pae  751."  In  the  latter  decision  it  is 
said :  "We  think  the  indictment  here  is  suf- 
ficient to  charge  bribery,  as  defined  in  sul>- 
divislon  6  of  section  7  and  section  86  of  the 
Penal  Code.  Nor  can  we  see  bow  the  district 
attorney  could  have  well  stated  with  greater 
particularity  the  acts  of  which  the  crime  al- 
leged Is  predicated."  The  two  indictments 
are  in  the  same  language.  In  fact  the  pros- 
ecution is  based  upon  the  theory  of  a  con- 
spiracy on  the  part  of  Bunkers,  appellant, 
and  two  other  senators  to  use  their  official 
positions  to  extort  money  from  certain  build- 
ing and  loan  associations  for  immunity  from 
investigation,  said  conspiracy  culminating  In 
the  receipt  by  each  of  the  conspirators  of  the 
sum  of  $350  upon  a  common  understanding 
and  agreement  as  to  said  investigation.  In 
each  case  the  demurrer  was  prop»ly  over- 
ruled. 

That  there  may  be  no  misunderstanding 
of  the  position  of  appellant  as  to  certain 
rulings  of  the  court  during  the  trial,  we  quote 
from  his  brief  as  follows:  "The  defense  at 
the  trial  was  based  upon  the  falsity  of  the 
testimony  that  was  offered  for  the  prosecu- 
tion, and  the  further  fact  that  the  testimony 
90  offered  was  the  result  of  a  con^lracy  <« 
the  part  of  Orange,  Corbin,  and  others  to 
evade  a  thorough  examination  of  the  Con- 
tinental Building  &  Loan  Association  be- 
cause of  the  fact  that  tlie  affairs  of  said  as- 
sociation bad  beoi  theretofore  conducted  In 
a  manner  detrimental  to  the  stockholders  of 
that  institution,  and  that  Corbin  had  been  in 
the  past  using  the  funds  of  the  association 
for  his  own  private  purposes.  The  evidence 
was  ofl^ered  for  the  purpose  of  showing,  first, 
the  animus  of  the  witnesses  against  the  de- 
fendant; and,  second,  for  the  purpose  of 
affecting  their  credibility  before  the  Jury. 
•  •  •  The  further  defense  was  made  that 
there  was  no  conspiracy  as  alleged  by  the 
prosecution  and  attempted  to  be  stiown  by 
them."  With  tiie  foregoing  statemott  In 
view,  we  proceed  to  notice  all  the  exceptions 
of  appellant  atgued  by  him,  which  we  con- 
sider wortliy  of  specific  attention.  The  first 
of  these  is  based  upon  the  order  overruling 
an  objection  to  the  following  question  ad- 
dressed to  the  witness  Bunkers :  "Now,  thai, 
\rhat  was  the  conversation  between  you  and 
Jordan  on  the  train?"  The  contention  is  that 
no  conspiracy  .  bad  been  shown,  and.  hence 
that  the  evidence  sought  to  l>e  elicited  was 
wlttitn  the  rule  exclndlng  hearsay  testimony ; 
but  the  .answer  Is  that  the' order  of  proof 
Is  within  the  discretion  of  the  court,  and  that 
subsequently  other  evidence  was  received 
that  Jordan  was  a  co-conspirator. 

No  error  was  committed  by  the  court  in  re- 
fusing to  direct  the  district  attorney  to  pro- 
duce a  oertaln  writing  containing  a  state- 
ment of  the  witness  Bankers.   Tlie  statement 
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was  not  signed  by  Bankers.  It  bad  not  been 
read  over  to  blm.  He  had  heard  read  only 
a  portion  of  It  He  bad  not  sworn  to  It, 
and  did  not  know  in  whose  possession  It  was. 
What  is  said  In  People  t.  Glaze,  139  Cal. 
167,  72  Pac.  S66,  Is  In  point  here:  "The 
statement  could  not  haTe  been  used  in  evi- 
dence except  for  the  purpose  of  Impeaching 
the  witness  by  showing  thereby  tbat  he  had 
made  -statements  ont  of  court  Inconsistent 
with  the  testimony  glyen  by  him  in  the  trial. 
The  only  statements  that  can  be  used  for 
that  purpose,  if  In  writing,  are  statements 
made  by  the  witness  himself,  either  directly 
In  his  handwriting  or  over  his  signature,  or 
Indirectly  by  his  adoption  or  admission  of 
the  correctness  of  a  written  report  of  Ids 
statements  made  by  some  other  person.  He 
cannot  be  held  responsible  for  a  statement 
taken  down  1^  another  purporting  to  be  a 
report  of  bis  oral  declarations,  unless  he  has 
been  made  acquainted  with  the  contents  of 
such  statement,  and  directly  or  indirectly  ad- 
mitted that  it  was  correct  Unless  It  ia 
flbown  that  there  Is  good  reason  to  bellere 
that  the  document  when  produced  would  be 
admissible  In  evidence  for  some  purpose  In 
the  case,  the  court  need  not  compel  Its  pro- 
duction." It  may  be  that  the  statement 
would  have  been  of  assistance  to  defendant 
in  his  cross-examination  of  the  witness  Bun- 
kers in  an  effort  to  lay  a  foundation  for  the 
latter's  impeachment,  but  that  Is  not  a  suf- 
ficient reason  for  interfering  with  the  dis- 
cretion of  the  trial  court  exercised  In  deny- 
ing the  request,  especially  as  there  Is  no 
showing  that  defendant  suffered  prejudice 
thereby. 

Appellant  complains  of  the  action  of  the 
court  In  allowing  witness  Orange  to  testify  to 
•  declaration  made  by  Jordan  to  the  effect 
that  defendant  was  trying  to  get  evidence  to 
onable  litm  to  liave  a  warrant  issued  for  the 
arrest  of  Oavln  McNab  and  Washington 
Dodge.  But  it  Is  apparent  tbat  the  objection 
to  the  question,  "State  the  conversation  that 
took  place  at  that  time  between  you  and  him 
in  regards  to  this  matter,  if  anything,"  was 
properly  overruled  for  reasons  already  stated. 
The  court  could  not  anticipate  wbat  the  an- 
swer would  be,  and  a  portion  of  it  was  cer- 
tainly responsive  and  material.  The  appel- 
lant should  have  moved  to  have  the  objec- 
tionable portion  stricken  out.  If  be  so  desired, 
but  baving  failed  to  do  so,  it  is  too  late  now 
to  complain.  People  t.  Lawrence,  143  Cal. 
165,  76  Pac.  893.  68  U  B.  A.  193. 

Certain  witnesses  were  allowed  to  testify 
as  to  what  they  did  after  conversations  with 
Jordan,  and  it  is  insisted  that  this  was  error, 
"for  the  reason  that  all  of  this  was  done  with- 
out the  knowledge  of  the  defendant,  and  in 
such  a  manner  that  the  defendant  could  not 
have  known  anything  about  it,  and  it  was  not 
in  furtherance  of  any  conspiracy  ttiat  the  de- 
fendant was  alleged  to  be  engaged  in."  This 
testimony,  however,  was  admissible  on  the 
question  of  jtitethes  tbetie  acitneggcs  sere  real 


or  feigned  accomplices,  and  also  to  trace  the 
money  that  was  received  a/«  a  bribe.  People 
V.  Northey,  77  Cal.  632,  19  Pac.  865,  20  Pac. 
129,  and  People  v.  Bunkers,  supra.  It  was 
contended  by  the  prosecution  that  these  wit- 
nesses did  not  suggest,  advise,  or  encourage 
the  commission  of  the  crime,  and  had  no 
criminal  intent,  but  were  engagred  merely  In 
a  scheme  to  detect,  expose,  and  punish  the 
senators.  On  the  other  hand,  defendant  In- 
sisted that  they  had  a  motive  in  discouraging 
the  lnvestigati<Hi  of  the  building  and  loan 
associations,  and  were  actual  participants  in 
the  bribery.  Their  acts  and  declarations  dur- 
ing the  pendency  of  the  negotiations  were 
therefore  Important  as  tlirowing  light  upon 
this  issue,  and  were  not  self-serving  or  hear- 
say, as  they  are  justly  considered  by  the  de- 
cisions to  l>e  within  the  rule  of  res  gestae. 
We  do  not  understand  that  it  is  necessary  for 
a  feigned  accomplice  to  take  into  his  confi- 
dence an  officer  of  the  law,  or  suffer  the  im- 
putation of  criminal  Intent  If  he  did  con- 
sult an  officer.  It  would  be  a  circumstance  in 
favor  of  innocence,  but  it  is  not  the  exclusive 
method  by  wlilch  he  may  sbow  his  freedom 
from  participation  in  the  crime.  We  think 
the  evidence  is  sufficient  to  support  the  con- 
clusion tliat  these  witnesses  were  not  ac- 
complices, and  that  they  did  not  suggest  nor 
encourage  the  commission  of  the  crime,  but 
that,  after  being  informed  of  the  purpose  of 
the  conspirators,  they  laid  a  trap  for  their 
apprehension  and  punishment  In  this  they 
did  nothing  against  the  law,  and  their  con- 
duct was  not  opposed  to  sound  public  policy. 
Nor  does  it  follow,  as  contended  by  appellant 
tbat  no  crime  was  committed  by  him,  even 
if  he  received  the  money  with  a  felonious  In- 
tent Some  decisions  are  cited  ajqparently  to 
that  effect  but  the  question  has  been  set  at 
rest  here  by  the  Bunkers  Case,  supra. 

Among  the  points  to  which  most  Importance 
seems  to  be  attached  by  appellant  Is  that 
growing  out  of  the  testimony  of  one  W.  J.  - 
Palethorpe,  a  witness  for  the  defense.  It  ia 
contended  tliat  ills  examination  was  confined 
within  limits  too  narrow;  It  being  restricted 
to  the  time  of  the  examination  by  him  of  the 
books  of  the  Continental  Building  &  Loan  As- 
sociation during  the  months  of  November  and 
December  preceding  the  holding  of  the  alleg- 
ed investigation  by  the  committee  of  which 
the  defendant  was  a  meml>er.  The  particular 
question  to  which  the  objection  was  sustain- 
ed, and  of  which  ruling  appellant  complains. 
Is  as  follows:  "What  if  anything,  did  the 
books  of  the  Continental  Building  &  Loan 
Association  sbow  with  reference  to  the  deal- 
ing of  William  Corbin  with  the  assoclaticHi, 
and  with  reference  to  the  condition  of  lila> 
accounts  with  that  association  in  the  year 
19027"  The  general  objection  was  made,  and 
also  that  it  was  too  remote  and  not  redirect 
examination.  The  last  ground  was- undoubt- 
edly well  taken,  but  we  think  also  the  court's 
action  was  right  for  other  reasons.  The  evi- 
dence was  offered  to  «bo.v  «  moUjs  tot  vgi/o^ 
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sition  to  an  luTOStlgatlon  ot  tbe  association' 
on  the  part  of  certain  persons  who  occupied 
prominent  positions  therein,  or.  In  the  lan- 
guage of  appellant's  counsel,  "It  necessarily 
would  affect  the  minds  of  these  people,  and 
cause  them  to  oppose  an  inquiry,  to  oppose  an 
Investigation,  and  to  form  a  conspiracy  and  a 
plot  to  prevent  an  investigation."  The  pur- 
pose, then,  was  to  afCect  the  credibility  and 
Impeach  the  testimony  of  witnesses  for  the 
prosecution,  and  thereby  reduce  the  effect  of 
the  evidence  against  defendant.  It  would 
make  no  difference  how  anxious  certain  per- 
sons were  to  prevent  an  investigation  if  that 
anxiety  did  not  affect  the  evidence  In  the 
case  on  trial.  Any  reason  for  opposing  said 
Investigation  would  be  entirely  Immaterial 
unless  It  could  be  seen  that  it  might  be  of  Im- 
portance in  determining  whether  any  witness 
told  the  truth.  How  could  any  transaction  of 
Mr.  Oorbln  in  1902  with  the  association  affect 
the  credibility  of  any  witness  against  the  de- 
fendant? If  Mr.  Corbin  had  testified,  there 
might  be  some  ground  for  appellant's  conten- 
tion ;  but  Mr.  Corbin  was  not  a  witness  In  the 
case,  nor  was  there  any  effort  made  to  show 
that  he  had  Influenced  any  witness  to  testify, 
nor  that  any  witness  had  a  motive  for  pre- 
venting a  disclosure  of  the  affairs  ot  the  as- 
sociation. In  the  arg:ument  in  favor  of  the 
admissibility  of  the  evidence  it  was  not  claim- 
ed even  that  evidence  would  be  offered  to 
show  how  Mr.  Gorbin's  Interest  in  the  inves- 
tigation would  be  connected  with  the  Inter- 
est that  any  witness  might  have  in  coloring 
his  testimony.  There  was  indeed  some  Inti- 
mation by  counsel  that  Mr.  McNab  was  con- 
cerned in  concealing  the  said  transactions  of 
Mr.  Corbin,  bnt  no  evidence  was  offered  to 
that  effect,  and  it  finds  no  support  in  the  rec- 
ord. As  far  as  disclosed  by  the  proceedings 
the  testimony  sought  to  t>e  elicited  might  re- 
late as  well  to  any  other  stockholder  as  to 
Mr.  Corbin  or  to  a  stockholder  in  any  other 
corporation.  The  contrition  really  amounts 
to  this:  Mr.  Corbin  bad  certain  transaetions 
Wltfl  the  corporation  In  1902  which  he  did  not 
care  to  have  made  public ;  therefore  be  was 
Interested  In  preventing  an  investigation. 
Hence  we  must  assume  that  he  entered  Into 
a  c<»isplracy  with  some  of  the  witnesses  to 
commit  a  crime  in  order  that  a  disclosure 
might  not  be  made,  and  also  that  the  testi- 
m<my  In  the  case  has  been  affected  by  such 
conspiracy,  or  at  least  by  Mr.  Corbln's  con- 
cern about  the  investigation.  We  cannot  in- 
dulge in  any  such  speculation. 

'  Again,  if  it  was  sought,  as  claimed  by  ap- 
pellant, to  discredit  any  witness  by  showing 
Us  Interest  or  bias,  there  is  authority  for 
holding  that  the  proper  foundation  should 
have  been  laid  by  suitable  cross-examination 
of  said  witness.  The  rule  is  so  stated  In  Peo- 
ple V.  Delbos,  146  Oal.  734,  81  Pac.  131,  as 
follows;  "It  was  proper  to  Impeach  the  mo- 
tives of  the  prosecuting  witness  by  proof 
that  she  had  instituted  tibe  prosecution  for 
thepni^poBe^  retorting  mon^  from  the  de- 


f mdant ;  but;  In  order  to  lay  the  foundation' 
for  such  impeachment,  the  prosecuting  wit- 
ness should  first  be  directly  asked  it  she  had 
not  begun  the  prosecution  for  that  purpose." 
But  aside  from  the  foregoing,  assuming  that 
it  was  proper  to  show  Mr.  Corbln's  interest 
in  the  Investigation,  the  line  of  inquiry  was 
Indulgently  permitted  by  the  court  to  be  pur- 
sued sufficiently  for  that  purpose  The  fact 
sought  to  be  shown  Would  have  been  simply 
cumulative.  It  is  due  the  witness,  however, 
to  say  that  in  cross-examination  he  declared: 
"I  told  Mr  Corbin  on  several  occasions  that 
the  Continental  was  an  enormously  large  cor- 
poration, and,  from  what  I  could  see,  was 
financially  sound." 

The  claim  is  made  that  the  verdict  should 
have  been  set  aside  tm  account  of  the  separa- 
tion of  the  Jury  during  the  trial.  Tlie  court 
had  made  an  order  requiring  tlie  Jury  to  be 
kept  togetbv,  as  provided  In  section  1121 
of  the  Penal  Code.  The  affidavits  Introduced 
by  appellant  upon  this  ground  are  to  the 
effect  that  one  of  the  Jurors  was  seen  talk- 
ing with  some  one  not  a  Juror  In  the  hallway 
of  the  courthouse,  and  that  he  was  heard  to 
say:  "Well,  ask  him."  And  again,  a  deputy 
sheriff  in  company  with  one  of  the  Jurors 
was  seen  In  a  store  on  K  street  After  a 
time  the  officer  came  out  alone  and  got  into 
a  buggy.  The  Juror  shortly  after  came  out 
of  the  store  imattended  and  got  into  the 
buggy,  and  they  drove  away  together.  Again, 
one  of  the  Jurors  was  seen  standing  in  a 
crowd  of  people  at  Oak  Park  for  some  little 
time  separated  from  the  other  Jurors.  The 
counter  affidavits  show  that  a  deputy  sheriff 
took  one  of  the  Jurors  to  said  store  on  K 
street  to  enable  him  to  make  a  purchase; 
that  they  remained  together  while  in  the 
storey  that  said  deputy  sheriff  walked  out 
a  few  feet  ahead  of  the  Juror  to  untie  the 
horse;  that  no  word  was  tqioken  about  the 
case,  and  said  Juror  trnd  no  communication 
whatever  with  any  one  exc^t  in  reference 
to  his  purchase ;  furthermore,  that  the  Jurors 
were  not  allowed  to  separate  at  Oak  Park, 
and  not  one  of  them  had  any  communication 
about  any  matter  connected  with  the  case. 
The  affidavits  of  the  proeecutlon  Indeed  are 
to  the  effect  that  whatever  separation  oc- 
curred was  only  for  a  few  minutes,  was  for 
an  innocent  purpose,  and  was  not  the  occa- 
sion for  any  communicatitxi  at  all  concerning 
the  case  on  trial. 

Appellant  cites  People  r.  Maughs,  140  CaL 
253,  86  Pac.  187,  as  authority  for  his  claim 
that  the  separation  was  fatal  to  the  verdict. 
That  case,  however,  is  not  in  point  The 
difference  between  that  and  this  la  clearly 
seen  in  the  following  statement  by  Mr.  Jus- 
tice Henshaw:  "After  the  Jury  had  been 
impaneled  and  sworn  and  had  heen  placed 
in  charge  of  the  sheriff,  and  the  sheriff  had 
been  sworn  to  take  charge  of  the  Jury  under 
section  1121  of  the  Penal  Code,  the  court 
allowed  eight  of  the  Jurors  to  separate  and 
.  go  to  their  homes,  wliil«  the  rwnaining  four 
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were  retained  In  the  BherlfPs  custody."  It 
Is  properly  said  that  "there  is  absolutely  no 
warrant  In  the  law  for  the  course  adopted, 
and  the  order  i)ermittlng  the  Jury  to  s^a- 
rate  was  error — ^indeed,  error  of  such  nature 
that  the  brief  of  the  state  offers  no  word  in 
extenuation  or  Justification  of  It"  But  even 
In  that  case  It  Is  not  intimated  that  the  error 
would  have  be«i  prejudicial  if  the  evidence 
had  shown  that  during  the  separation  the 
Jurors  had  no  communication  whatever  with 
any  one  concerning  the  case. 

But  there  are  decisions  of  our  Supreme 
Court  directly  upholding  the  ruling  of  the 
trial  court  that  the  alleged  separation  did 
not  demand  a  new  trial.  In  People  v.  Sy- 
monds,  22  Cal.  349,  It  Is  held  that:  "The  mere 
fact  that  the  Jury  In  a  criminal  case  separate 
without  permission  of  the  court  does  not  re- 
quire that  a  new  trial  should  be  granted. 
The  presumption  that  the  Jury  may  have 
been  subject  to  Improper  Influences  which 
attaches  to  the  fact  of  such  separation  may 
be  removed  by  an.  aflSrmatlve  showing  that 
no  Injury  to  the  defendant  resulted  there- 
from." In  People  v.  Bemmerly,  98  Cal.  301, 
83  Pac.  264,  the  facts  are  stated  as  follows: 
"It  appears  that  after  an  adjournment  upon 
one  of  the  days  while  the  cause  was  on  trial 
certain  of  the  Jurors,  while  upon  the  street  In 
company  with  the  sheriff,  Joined  a  crowd  of 
people  who  were  listening  to  the  utterances 
of  a  street  fakir,  and  were  for  a  few  min- 
utes out  of  the  sight  or  custody  of  the  sher- 
ItT;  that  on  a  Sunday  which  intervened  dur- 
ing the  trial  eight  of  the  Jurors,  In  company 
with  a  deputy  sheriff,  attended  cfanndi  sepa- 
rately from  the  remaining  four,  and  that 
some  of  the  other  four  listened  to  the  sing- 
ing and  preaching  of  the  Salvation  Army  In 
the  streets  of  Woodland;  that  one  of  the 
jurors.  In  the  company  of  a  deputy  sheriff, 
visited  his  place  of  business  without  being 
accompanied  by  the  others;  that  Individual 
Jurors  were  several  times  during  the  trial 
separated  from  the  body  of  Jurors  for  a 
few  minutes  at  a  time,  and  occasionally 
were  out  of  sight  of  the  ofllcer  who  bad 
them  In  charge  and  at  times  engaged  In  con- 
versation with  other  persons."  It  is  appar- 
ent from  the  foregoing  statement  that  the 
appellant  there  made  a  much  stronger  show- 
ing than  the  appellant  bwe.  But  the 
court  declared:  "We  cannot  hold  that  these 
facts  constituted  such  misconduct  as  to 
jnstltr  setting  aside  the  verdict.  The  di- 
rection to  the  sheriff  to  keep  the  Jury  togeth- 
er *  •  *  was  for  the  purpose  of  having 
the  trial  conducted  in  an  orderly  and  discreet 
manner,  and  was  evincive  of  the  desire  of 
the  court  to  prevent  the  Jury  from  being  af- 
fected by  any  Improper  Influences.  The  ulti- 
mate object  of  these  Instructions  was  not  to 
keep  the  Jury  together,  but  to  prevent  them 
from  Improper  intercourse  with  others,  and 
their  being  kept  together  was  merely  a 
meaas  of  accomplishing  the  ultimate  purpose. 
*    *    *    TbB  mere  fact  that  the  dlrectloa 


of  the  court  was  violated  does  not  give  to 
the  defendant  the  right  to  have  the  verdict 
set  aside.  He  must  show  as  fully  as  If  the 
direction  bad  not  been  given  that  one  or 
more  of  the  Jurors  was  influenced  In  hia  ver- 
dict by  some  outside  Influence  during  or  In 
consequence  of  such  separation."  We  are 
not  required  In  the  case  at  bar  to  hold  that 
the  burden  was  upon  defendant  to  show  that 
the  Jurors  were  Improperly  Influenced,  bo- 
cause  the  prosecution  assumed  the  burden 
of  showing  that  the  defendant  was  not  prej- 
udiced by  the  separation  of  the  Jury,  and  of- 
fered sufficient  evidence  to  Justify  a  finding 
to  that  effect.  In  People  v.  Adams,  148 
Cal.  209,  76  Pac.  954,  66  L.  R.  A.  247,  101 
Am.  St.  Rep.  92,  the  distinction  la  shown 
between  a  separation  during  the  inogrees  of 
the  trial  and  one  after  the  cause  is  sub- 
mitted to  the  Jury.  It  Is  there  said:  "As 
to  the  former  there  Is  no  law  requiring  the 
Jury  to  be  kept  tog^her,  although  the  court 
may  order  them  to  be  so  kept ;  and  It  is  not 
necessary  in  the  case  at  bar  to  consider  the 
significance  of  a  violation  of  such  an  order. 
But  it  is  provided  in  the  Penal  Code  (section 
1128)  that  after  the  Jury  have  finally  re- 
tired for  dellberatioa  they  must  be  kept  to- 
gether; and  one  of  the  express  grounds  for 
a  new  trial  is  'when  the  Jury  has  separated 
without  leave  of  the  court  after  retiring  to 
deliberate  upon  their  verdict'  (section  1181)." 
The  dlstinetlon  is  an  important  one,  and  it 
has  been  overlooked  In  some  of  the  ded- 
Bions.  Whatever  may  be  the  rule  in  the 
former  case,  whenever  the  Jury  separates 
without  leave  of  court  after  the  case  is  sub- 
mitted the  burden  should  be  cast  ui>on  the 
prosecution  to  show  that  the  defendant  has 
not  been  injured  thereby.  But  as  we  have 
seen,  the  separation  of  which  complaint  la 
made  here  occurred  before  the  case  was  sub- 
mitted, and  the  showing  by  the  appellant 
was  exceedingly  meager,  and  its  effect  was 
entirely  overcome  by  the  evidence  for  the 
people. 

Appellant  inveighs  especially  against  the 
conduct  of  the  majority  of  the  Jurors  in  par- 
taking too  freely  of  Intoxicating  liquors  dur- 
ing the  trial  of  the  case.  If  the  affidavits 
for  appellant  were  not  controverted,  we 
should  be  constrained  to  hold  that  some  of 
the  Jurors  drank  to  excess,  and  more  than  Is 
conslsteot  with  that  clarity  of  Judgment  and 
equipoise  of  conscience  essential  to  a  proper 
discharge  of  the  important  duties  ot  a  Juror. 
But  the  counter  showing  was  amply  sufflr 
cient  to  Justify  the  court  In  finding  that  not 
one  of  the  Jurors  was  under  the  Influence  of 
liquor  at  any  time,  and  no  intoxicants  at 
all  were  consumed  after  the  Jury  had  retired 
to  deliberate  upon  a  verdict  The  character 
of  the  showing  made  by  the  pe<Q>le  is  Illus- 
trated by  the  following  quotation  from  the 
affidavit  of  Mr.  Chambers,  the  deputy  sheriff 
who  had  charge  of  the  Jury:  "Dr.  O.  C.  Sim- 
mons instructed  affiant  that  all  of  said  Jury 
who  had  been  accustomed  to  the  use  of  aJ- 
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cohollc  IlQuon  must,  daring  the  progress  of 
said  trial,  and  while  they  were  in  charge 
of  Bald  staerUr,  be  permitted  to  have  their 
nsnal  rations  of  liquor,  or  that  said  Jurors 
would  suffer  severe  illness."  He  then  de- 
tails the  times  and  occasions  when  liquor 
was  consumed,  and  states  that  at  no  time 
did  any  of  said  Jurors  take  more  than  one 
drink,  and  that  of  a  very  moderate  quantity ; 
that  at  no  time  did  any  member  of  the  Jury 
show  in  the  slightest  the  effects  of  liquor; 
"that  affiant  was  constantly  in  attendance 
upon  said  Jury  during  the  time  of  their  de- 
liberation on  a  verdict;  that  at  no  time 
from  the  time  said  Jury  retired  from  the 
courtroom  to  deliberate  upon  their  verdict 
up  to  the  time  that  they  returned  their  ver- 
dict into  court  and  were  discharged  was  any 
member  of  said  Jury  permitted  to  have  any 
liquor  of  any  kind,  and  during  said  time 
none  of  said  Jurors  indulged  in  any  liquor." 
There  is  not  a  particle  of  evidence  that  the 
trial  Judge  or  the  attorneys  noticed  any  evi- 
dence of  intoxication  on  the  part  of  any  of 
the  Jurors  at  any  time,  and,  unless  we  are 
prepared  to  hold  that  the  consumption  of 
any  quantity  of  liquor  by  a  Juror  disqualifies 
him,  we  must  uphold  the  ruling  of  the  court 
below.  Indeed  said  ruling,  under  the  show- 
ing made,  Is  in  strict  accord  with  decisions 
of  the  Supreme  Court  People  v.  Deegan,  88 
Cal.  602,  26  Pac.  500;  People  v.  Bemmerly, 
supra;  People  v.  Van  Horn,  119  Cal.  333, 
51  Pac.  538;  People  v.  Sullivan,  129  Cal.  567, 
62  Pac.  101. 

The  court  committed  no  error  in  giving 
the  Instruction  as  to  the  corroboration  of  an 
Accomplice.  Appellant  selects  one  sentence 
therefrom,  and  makes  It  the  basis  of  the  crit- 
icism that  "it  is  not  the  law  that  proving 
the  identity  of  the  defendant,  namely,  that 
be  is  the  man  charged  with  the  ofTense,  is 
sufficient  Much  more  than  that  is  needed." 
The  Instruction  treats  of  the  two  phases  of 
the  question  separately,  to  wit,  the  commis- 
sion of  the  offense  and  the  Identity  of  the 
6ne  committing  it,  and  it  is  neither  "mis- 
leading" nor  "improper";  and  besides  it  ap- 
pears to  have  been  given  at  the  request  of 
appellant,  and  hence  be  cannot  complain. 

The  court  was  Justified  in  refusing  the  fol- 
lowing instruction:  "If  the  Jury  believe  from 
the  evidence  herein  that  the  witness  Harry 
Bunkers  was  induced  or  Influenced  to  be- 
come a  witness  and  testify  in  the  case  by  any 
promise  of  immunity  from  prosecution  or 
punishment,  or  by  any  hope  held  out  to  him 
that  if  he  testified  against  the  defendant  he 
would  not  be  prosecuted  for  any  perjury 
committed  by  him,  then  the  Jury  should  take 
such  facts  into  consideration  in  determining 
the  weight  wbldi  ought  to  be  given  to  such 
testimony  thus  obtained.  Such  testimony 
Should  only  be  received  by  the  Jury  with  cau- 
tion, and  scrutinized  with  care."  There  Is 
no  evidence  in  the  record  that  any  promise 
was  made  to  the  witness  that  be  would  not 
be  prosecuted  for  perjury  if  be  would  testis 


In  the  case.  Hence  tbe  Instmctlon  was  pn^ 
erly  refused  for  that  reason.  It  is  true  that 
there  Is  some  evidence  that  Bunkers  was 
promised  immunity  from  prosecution  for  per- 
jury— obviously  referring  to  the  testimony 
he  gave  at  the  trial  of  his  own  case — if  he 
would  make  a  statemoit  to  the  district  attor- 
ney, but  that  is  entirely  different  from 
the  hypothesis  assumed  in  the  Instruction. 
Again,  the  practice  by  specific  instructions  of 
calling  the  attention  of  the  Jury  to  tbe  testi- 
mony of  a  particular  witness  should  not  be 
encouraged.  It  is  better,  as  was  done  here, 
to  instruct  the  Jury  as  to  the  principles  of 
law  involved,  and  leave  their  application  to 
the  facts — where  it  belongs  under  our  sys- 
tem— to  the  Jurors  themselves. 

Tbe  court  fully  and  clearly  directed  the 
Jury  ns  to  Its  duty  and  power  of  Judging 
tbe  evidence  and  determining  the  credibility 
of  witnesses ;  for  example:  "You  will  weigh 
carefully  the  testimony  of  eadi  and  all  of 
the  witnesses  in  the  case,  and  give  to  the 
same  Just  such  credit  as  you  conscientiously 
believe  It  entitled  to;  and,  in  considering 
what  weight  you  will  give  to  the  testimony 
of  any  and  all  tbe  witnesses  in  the  case, 
you  will  consider  the  character  and  appear- 
ance of  the  witnesses  upon  the  stand,  the 
consistency  and  reasonableness  of  their  state- 
ments, their  apparent  interest  and  desire  to 
tell  the  truth,  their  feelings,  motives,  and 
conduct  so  far  as  made  known  to  you  by  tbe 
evidence  during  tbe  course  of  tlie  trial  of 
this  case."  After  hearing  that  and  the  oth&e 
Instructions  given,  if  any  Juror  would  not  un- 
derstand that  it  was  bis  duty  to  consida  any 
promise  of  immunity  made  to  a  witness  as 
affecting  his  credibility  he  would  be  incapa- 
ble of  enlightenment. 

As  to  tbe  other  criticisms  of  the  action  of 
tbe  court  in  reference  to  instructions,  we 
deem  It  sufficient  to  say,  in  the  language  of 
People  V.  Bunkers:  "Tbe  Instructions  re- 
quested by  the  defendant  and  refused  by  the 
court  were  either  erroneous  or  inapplicable, 
or  were  fully  covered  by  other  instructions. 
The  charge  read  as  a  whole  was  full,  fair, 
and  comprehensive,  and  the  appellant  cer- 
tainly has  no  cause  to  complain  ttiat  the  law 
was  not  fully  and  clearly  stated  to  the  Jury." 
The  only  other  matter  that  we  deem  worthy 
of  notice  arises  from  the  ruling  of  the  court 
upon  the  following  question  addressed  to 
one  Patrick  Kelly  in  support  of  tbe  motlcu 
for  a  new  trial:  "State  whether  or  not  yon 
had  a  conversation  with  him  (Mr.  Amariah 
Johnson,  one  of  the  Jurors)  last  February, 
1905,  in  this  city  concerning  the  charge 
against  the  def aidant  7"  The  general  objec- 
tion was  made  to  the  question,  and  the  dis- 
trict attorney  urged  that,  "if  offered  for  the 
purpose  of  showing  bias  or  prejudice  on  the 
part  of  Juror  Johnson,  they  are  preclnded 
from  showing  such  fact  at  this  time;  that 
the  bias  or  prejudice  of  any  Juror  who  may 
l>e  sworn  to  try  a  criminal  case  cannot  be 
shown  for  tbe  first  time  on  motion  for  a  new 
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tWal."  The  defefudant  offered  to  prove  by 
tbe  witness  that  he  had  a  conversation  with 
the  said  Johnson  before  he  was  sworn  as 
a  Jaror  In  which  the  latter  stated  that  he 
had  attended  the  examination  before  the 
senate  committee  which  investigated  the 
charge,  and  that  all  these  senators,  Including 
the  defendant,  were  guilty  and  ought  to  be 
punished,  and  that  every  one  of  them  should 
be  convicted,  and  that  he  was  certain  of 
their  guilt"  The  said  juror  had  stated  on 
bis  voir  dire  that  all  he  knew  about  the  case 
was  what  he  read  in  the  Sacramento  Union; 
that  he  attended  the  meeting  of  said  senate 
committee  one  night,  but  that  he  was  up 
in  the  gallery  and  could  not  hear  anything 
that  was  said ;  that  he  had  never  discussed 
the  matter  with  any  one  except  the  members 
of  his  own  family ;  and  that  he  had  no  opin- 
ion about  the  case. 

The  attack  of  appellant  is  really  address- 
ed to  the  qualification  of  the  juror,  although 
it  Is  claimed  that  his  declarations  under 
oath.  In  view  of  his  alleged  statements  to 
the  witness  Kelly,  amount  to  such  miscon- 
duct as  to  entitle  appellant  to  a  new  trial. 
But  It  Is  clear  that  such  misconduct,  as  far 
as  the  rights  of  appellant  are  concerned.  Is 
unimportant,  except  as  it  relates  to  the  quali- 
fication of  Johnson  as  a  fair,  unbiased  juror. 
It  Is  clear  that  the  "misconduct"  of  a  juror 
which  Is  a  ground  for  a  new  trial  Is  mlsccm- 
duct  while  he  Is  such  juror,  and  has  no  ref- 
erence to  what  he  does  before  he  is  sworn 
to  try  the  cause.  Subdivision  3  of  section 
1181  of  the  Penal  Code  makes  that  plain  as 
follows:  "When  the  jury  •  •  •  has  been 
guilty  of  any  misconduct  by  which  a  fair 
and  due  consideration  of  the  case  has  been 
prevented."  Hence,  if  appellant's  objection 
to  juror  Jolmson  amoimts  to  anything.  It  goes 
to  bis  qualification,  and  not  to  bis  miscon- 
duct as  a  juror. 

But,  whatever  may  be  tbe  rule  In  other 
Jurisdictions,  it  has  been  decided  In  this 
state  that  the  qualification  of  a  juror  Is  not 
a  ground  for  a  motion  for  a  new  trial.  In 
People  V.  Azoff,  105  Cal.  635,  39  Pac.  61,  it 
is  said:  "If  public  policy  prohibits  the  Jury 
from  Impeaching  their  verdict  by  their  af- 
fidavits, It  must  follow  that  the  same  ix>Ilcy 
will  prevent  Its  being  done  by  statements 
made  by  the  jurors."  To  the  same  effect  are 
People  T.  Soap,  127  Cal.  411,  59  Pac.  771; 
People  T.  Dobbins,  188  Cal.  694,  72  Pac.  339. 
In  People  v.  Fair,  43  Cal.  137,  the  qaestlon 
Is  elaborately  discussed,  and  it  Is  held  that; 
"The  fact  that  a  Juror  had  formed  and  ex- 
pressed an  unqualified  opinion  of  the  guilt  of 
the  accused  Is  not,  under  our  practice, 
ground  for  a  new  trial,  when  the  objection  Is 
taken  for  the  first  time  after  the  trial,  up- 
on affidavits  showing  disqualification."  In 
People  T.  Boren,  139  Cal.  216,  72  Pac.  901, 
It  la  said:  "Another  ground  upon  which  It 
is  contended  a  new  trial  should  have  been 
granted  is  that  an  tmcle  by  marriage  of  the 
district  attorn^  was  •  member  of  tbe  trial 


Jury,  that  this  fact  was  unknown  to  the  de- 
fendant or  his  oonhiel  until  after  tbe  trial, 
that  defendant's  peremptory  challenges  had 
not  been  exhausted,  and  that,  If  these  facts 
had  been  known,  defendant  would  have  chal- 
lenged him  peremptorily.  These  facts  ap- 
pear by  aflldavit,  but  constitute  no  ground 
for  a  new  trial.  Section  1181  of  the  Penal 
Code  specifies  the  only  grounds  upon  which 
a  new  trial  may  be  granted,  and  this  objec- 
tion Is  not  Included  In  the  grounds  there 
stated.  An  objection  to  a  Juror  must  be  tak- 
en before  the  juror  Is  sworn  to  try  the  cause; 
but  the  court  may  for  cause  penult  it  to  be 
taken  after  the  juror  Is  sworn  and  before 
the  jury  Is  completed." 

Again,  If  the  practice  for  which  appellant 
contends  should  be  tolerated,  as  It  tends 
strongly  to  jeopardize  the  practical  adminis- 
tration of  justice  and  open  wide  the  door  to 
fraud  and  perjury,  It  should  be  permitted 
only  after  a  satisfactory  showing  of  diligence 
and  good  faith  on  the  part  of  appellant 
Even  If  it  were  a  ground  for  a  new  trial,  the 
court  would  not  be  justified  In  considering 
It  unless  It  was  bbown  that  at  the  time  of  the 
examination  of  the  juror  the  fact  concerning 
the  disqualification  was  not  known  to  defend- 
ant nor  his  counsel.  We  must  Infer,  of 
course,  In  support  of  the  action  of  the  court, 
that  appellant  knew  at  the  time  he  examined 
the  Juror  Johnson  of  what  he  proposed  to 
show  by  the  witness  Kelly,  and  that,  by  his 
failure  to  present  the  facts  before  the  trial, 
he  waived  them.  People  v.  Staples,  149  Cal. 
406,  86  Paa  886.  It  Is  of  no  concern  that 
the  district  attorney  did  not  make  this  spe- 
cific objection,  as  we  are  required  to  sustain 
the  ruling  of  a  court  of  record.  If  proper,  re- 
gardless of  the  form  of  the  objection.  Spots- 
wood  v.  Spotswood,  4  Cal.  App.  711,  89  Paa 
362. 

Appellant,  upon  suggestion  of  diminution 
of  tbe  record,  was  permitted  to  file  in  this 
court  his  affidavit,  which  appears'  to  have 
been  filed  in  the  office  of  the  county  clerk  of 
Sacramento  county  October  24,  1905,  In 
which  be  sets  out  that  he  "did  not  learn  of 
the  alleged  misconduct  of  the  juror  A.  John- 
son until'  after  the  trial  ended  and  the  ver- 
dict had  been  rendered  in  the  above-entitled 
action."  It  Is  obvious  that  this  Is  an  at- 
tempt to  amend  the  bill  of  exoeptinu;  but, 
admitting  that  we  could  consider  the  said  af- 
fidavit It  Is  not  authenticated  In  any  manner 
by  the  trial  judge,  nor  is  there  anything  to 
Indicate  that  It  was  used  upon  the  said  mo- 
tion for  a  new  trial.  ^ 

We  have  given  all  the  points  made  by  ap- 
pellant careful  consideration  but  we  are  en- 
tirely satisfied  that  the  record  discloses  no 
prejudicial  error. 

The  defendant  was  fairly  tried  and  justly 
convicted,  and  the  Judgment  and  order  are 
affirmed. 

We  o<»cur:    CHIPMAN.  P.  J;   HABT.  J.. 
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BRISTOI>  r.  HERSHBT.    (Or.  458.) 

fCourt  of  Appeals,  Second  District.  CnHfomia. 

March  23,  190a    Rehearine  Denied  by  Su* 

preme  Court  May  14,  1U08.) 

1.  MORTOAaES — FORECLOSUBB     BT     ACTION^ 

Oebtificate  of  SAI.B— Recobdihg. 

Under  Code  Civ.  froc.  ))  i(H>.  nrovidintr  sim- 
ply that  a  duplicate  of  a  certificate  of  sale  on 
mortgage  foreclosure  shall  be  filed,  and  not  re- 
qoiruis  it  to  be  recorded,  where  such  a  certifi* 
cate  is  defective,  in  tliat  tlie  tiremiaes  sola  are 
incorrectly  described,  it  may  be  corrected,  and 
the  original  defective  certificate  filed  need  not 
be  altered,  but  a  corrected  certificate  may  be  re- 
filed. 

2.  Sauk— RiEDEiiPTioN— Pebsonb  Brtitled  to 
Redeem— JuMioB  Mobtoaoee. 

A  junior  mortgagee,  not  having  asked  or  re- 
ceived any  affirmative  relief  in  an  action  to  fore- 
close a  first  mortgage,  may,  before  the  time  of 
redemption  expires,  institute  an  action  in  fore- 
closure and  obtain  an  appropriate  decree  and  a 
■ale  thereunder,  and  having  exercised  this  right 
and  received  a  certificate  of  sale,  as  the  holder 
of  such  certificate,  becomes  a  successor  in  inter- 
est of  the  mortgagor,  and  entitled  to  redeem. 
8.  Same— Effect  or  REDEitFTioN— Subbooa- 
iioN  TO  Rights  of  Mobtoagke. 

Where  a  junior  mortgagee,  as  holder  of  a 
certificate  of  sale  issued  on  a  tore<'l08iiie  of  ner 
own  mortgage,  exercised  her  right  to  redeem 
from  the  foreclosure  sale  on  a  first  mortgage, 
she  became  subrogated  to  all  of  the  first  mort- 

fagee's  rights,  to  whom  a  certificate  of  sale 
ad  been  issued  on  the  sale  under  her  first  mort- 
gage, to  the  same  effect  as  though  the  first 
mortgagee  had  assigned  to  her  the  certificate  of 
sale. 

4.  Same— AssiGRMERT  of  Cekhficatb  of  Re- 
demption—Effect. 

Where  a  first  mortgagee  took  an  assign- 
ment of  a  certificate  of  redemption  issued  to  a 
junior  mortgagee  on  redemption  from  the  sale 
to  the  first  mortgagee  under  such  first  mortgage, 
the  first  mortgagee  acquired  all  rights  held  by 
the  junior  mortgagee  tuereunder,  including  the 
rights  to  wbich  the  junior  mortgagee  was  sub- 
rogated on  redemption  from  the  sale  under  the 
first  mortgage. 

6.  Same:— Effect  of  REOEMPnon  bt  Juniob 
Mobtgagee. 

Code  Civ.  Proc.  {  703,  making  the  effect  or 
a  redemption  from  a  mortgage  foreclosure  sale 
by  a  successor  in  interest  holding  the  legal  and 
equitable  title  an  extinguishment  of  the  sale, 
does  not  apply  to  extinguish  the  sale  on  a  first 
mortgage  on  redemption  by  a  junior  mortgagee 
holding  but  the  equitable  title  under  a  certifi- 
cate issued  on  a  second  sale  under  such  junior 
mortgage,  since  in  such  case  the  junior  mortgagee 
redeems  from  the  previous  sale  in  his  own  in- 
terest and  adversely  to  the  mortgagor. 
6w  Same — Obal  Agreement  to  Exibno  Tdcb 
of  Redemption— Validitt. 

An  oral  agreement  to  extend  the  time  of 
redemption  from  a  mortgage  foreclosure  sale 
is  valid,  and  needs  no  consideration  in  its  sup- 
port, if  the  debtor  is  lulled  into  a  false  security, 
and  thereby  permits  the  time  for  redemption  to 
expire. 

7.  Same. 

A  mortgagee  agreed  to  extend  tbe  time  of 
redemption  beyond  the  statutory  period,  on  con- 
dition that  the  mortgagor  pay  a  specified  amount 
per  month,  or  a  sum  equal  to  interest  on  all 
sums  dne  the  mortgagee  under  the  sale.  The 
mortgagor  did  not  claim  to  have  paid  the  month- 
ly installment,  or  to  have  tendered  payment 
thereof;  the  nearest  approach  to  an  allegation 
in  reference  thereto  bemg  a  statement  tliat  she 
was  prepared  to  make  the  first  payment,  which 
fact  did  not  appear  to  have  been  communicated 
to  the  mortgagee,  nor  any  tender  to  have  been 
made  in  oaui^tion  therewith.  .  Dusing  tiie  ,«n- 


snihg  22  months,  there  was  no  olFer  or  tender 
to  pay  any  of  these  monthly  payments,  between 
which  dates  there  was  a  great  increase  in  the 
value  of  the  property  j  nor  was  there  any  alle- 
gation of  any  fact  which  would  excuse  perform- 
ance on  the  mortgagor's  part.  Civ.  Code,  S 
1439.  requires  one  who  seeks  to  enforce  a  con- 
tract to  show  that  he  has  complied  with  the 
conditions  on  his  part  to  be  performed.  Seld, 
that  the  mortgagor  was  not  entitled  to  enforce 
the  agreement  to  extend  the  time  for  redemp- 
tion. 

&  Same. 

The  fact  that,  long  after  the  mortgagor's 
default,  the  mortgagee  paid  the  mortgagor  a 
thousand  dollars,  with  a  statement  that  the 
property  "was  growing  more  valuable  and  in 
time  I  shall  doubtless  dispose  of  it,  and  I  am 
willing  that  you  should  share  in  advance  in 
what  It  may  produce,"  in  no  event  would  have 
any  effect  to  change  or  alter  the  rights  of  the 
parties  theretofore  attaching.    _, 

9.  Same. 

The  receipt  of  a  sherilTs  deed  by  the  mort- 
gagee could  not  be  construed  as  a  notification 
on  the  mortgagee's  part  that  she  would  not  car- 
ry out  her  agreement  with  the  mortgagor  to  ex- 
tend the  time  of  redemption  from  the  mortgage 
sale,  so  as  to  excuse  performance  by  the  mort- 
|;agor  of  her  agreement  to  make  payments  of 
interest. 

10.  Same. 

Taking  possession  of  a  part  of  the  mort- 
gaged premises  by  the  mortgagee  did  not  have 
the  effect  to  excuse  performance  by  the  mort- 
gagor of  her  agreement  to  make  payments  of 
interest,  if  the  time  for  redemption  from  the 
sale  under  the  mortgage  was  extended,  where  at 
tbe  time  the  mortgagee  took  possession  the  mort- 
gagor was  already  in  default 

Appeal  from  Snperlor  Gonrt,  Los  Angeles 
County;   Walter  Bordwell,  Jndge. 

Action  by  Jennie  Bristol  against  Mlra  'Bet- 
gbey.  Judgment  for  defendant,  and  plain- 
tiff appeals.     Affirmed. 

Noleman  &  Smyser,  tor  appellant  Ltynn 
Helm,  and  E.  S.  WllUams,  for  respondent 

JlLLBS,  p.  J.  Appeal  by  plaintUT  from 
a  Judgment  of  the  superior  court  of  Lob 
Angeles  county  In  favor  of  defendant  ren- 
dered upon  a  hearing  suBtalnisg  the  demur- 
rer to  tbe  second  amended  complaint  with- 
ont  leave  to  amend. 

It  appears  from  the  second  amended  com- 
plaint that  on  August  1,  1802,  defendant 
Hershey,  obtained  a  decree  forecloalng  a 
first  mortgage  executed  by  plaintiff  on  cer- 
tain real  estate,  in  wbich  proceeding  one 
Wills,  the  holder  of  a  Junior  mortgage  was 
made  a  party,  but  to  whom  no  affirmative 
relief  was  granted  by  the  decree;  that  un- 
der this  decree,  on  September  2A,  1902,  the 
premises  were  sold  to  Herahey  for  the  full 
amount  found  due,  together  with  accrued  In- 
terest and  coats;  that  the  certificate  of  sale 
issued  to  Hershey  was  defective  in  that  the 
premises  sold  fwere  incorrectly  described; 
that  in  such  form  the  certificate  was  record- 
ed in  the  recorder's  office  of  Los  Angeles 
county,  but  not  Indexed;  that  subsequently 
the  certificate  was  corrected,  but  tbe  record 
thereof  was  not  altered;  that  afterwards. 
In  December,  1902,  Wills,  tbe  holder  of  the 
Junior  j^iyrtgage,  brought  an  independent  ac- 
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tion  against  plaintiff  in  forecloene,  and  siKh 
proceedings  were  bad  tbat  on  February  12, 
lOOS,  the  premises  were  sold  nnder  the  Wills 
decree  and  a  certificate  in  due  form  issued 
to  her;    tliat  thereafter,  on  March  S,  1908, 
Wills  redeemed  the  premises  from  the  pre- 
Tious  sale  to  Hershey  by  paying  to  the  sher- 
iff the  full  amount  due  Hershey;    that  in 
such   redemption   the   said   Wilis   presented 
with  the  other  instruments  required  by  law 
the  certificate  ao  issued  to  Hershey  as  al- 
tered and  corrected;    that  a  certificate  of 
redemption  in  due  form  was  Issued  by  the 
sheriff  to   Wills,   but  not  filed   for   record 
or  recorded;    that  defendant,   Hersbey,   on 
August  24,  1903,  acquired  by  purchase  from 
Wills  the  certificate  so  Issued  to  her;    that 
thereafter,  on  September  20,  1903,  four  days 
before  the  time  for  redemption  had  expired 
under  the  sale  to  Hershey,  plaintiff  entered 
into  an  oral  agreement  with  Hershey,  where- 
by it  was  agreed  that  plaintiff  was  to  pay 
to  Hershey  $50  per  month,  or  a  sum  equal 
to  interest  upon  all  sums  due  Hershey  un- 
der  the  sale,   such  payments  to  be  made 
monthly,   commencing   January    1,    19M,    in 
consideration    of    the    prompt    payment    of 
which  Hershey   agreed  that  plaintiff  might 
retain  possession  of  the  premises,   and  the 
right  of  redemption  and  the  right  to  pay 
the  fall  amount  of  the  decree  was  to  be  ex- 
tended two  or   three  years;    that   if  said 
monthly  payments  were  promptly  made  plain- 
tiff could  pay  to  Hershey  the  full  amount  of 
all  indebtedness,  and  all  liens,  decrees,  and 
obligations  in  favor  of  Henh^  and  against 
said  real  estate  would  thereby  be  canceled 
and  discharged;    that  plaintiff,  relying  up- 
on said  agreement,  made  no  effort  to  redeem 
within  such  Intervening  four  days;   that  aft- 
erwards, in  December,  1903,  defendant  Her- 
shey  notified  plaintiff  to  vacate  the  prem- 
ises, and  on  or  about  January  1,  1904,  took 
possession  of  a  part  thereof,  but  plaintiff 
has   retained   possession  of  the   remainder ; 
that  on   December   30,   1903,   Hershey   took 
out  a  sheriffs  deed;    that  on  November  2, 
1905,   plaintiff  offered  to  pay  Hershey  the 
full  amount  of  all  claims  due  her,  which  she 
refused  to  accept,  but  thereafter,  in  1906, 
paid  into  a  bank  for  plaintiff's  use  a  thou- 
sand dollars,  upon  a  written  statement  that 
she  was  willing  that  plaintiff  should  share 
In  the  advance  in  the  value  of  the  property. 
There  is  nothing  in  tlie  point  that  tlie 
record  of  the  original  defective  certificate 
was  not  altered,  or  that  a  correct  certificate 
was  not  recorded.    The  statute  does  not  re- 
quire that  the  certificate  issued  by  the  sher- 
iff shall  I>e  recorded,  but  simply  that  it  be 
filed.    Section  700,  Code  Civ.  Proc.    No  rea- 
son Is  suggested  why  the  clerical  error  of 
the  sheriff  in  the  issuance  of  the  certificate 
might  not  be  corrected,  and  a  correct  cer- 
tificate refiled.    The  complaint  does  not  nega- 
tive the  refiling  of  a  corrected  certificate. 
Wins,  being  a  Junior  mortgagee,  and  having 
asked  and  received  no  alBrmatlve .  relief  In 
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the  original  action,  was  at  liberty  before 
the  time  of  redemption  expired  to  Institute 
her  original  action  In  foreclosure  and  ob- 
tain an  appropriate  decree  and  a  sale  there- 
under. Having  exercised  this  right  and  hav- 
ing received  a  certificate  of  sale  regularly 
issued  to  her  on  account  thereof,  as  the  hold- 
er and  owner  of  such  certificate,  she  became 
a  successor  in  interest  of  plaintiff  and  en- 
titled to  redeem.  Pollard  v.  Harlow,  138 
Cal.  302,  71  Pac.  454,  648.  When  she  as 
such  holder  of  the  certificate  so  exercised 
this  right  of  redemption  from  the  Hershey 
sale,  she  became  subrogated  to  all  of  Her- 
shey's  rights  to  the  same  effect  as  though 
Hershey  had  assigned  to  her  the  certificate 
of  sale.  White  v.  Costigan,  134  Cal.  88, 
66  Pac.  78.  When  Hersbey  took  an  assign- 
ment of  the  Wills  certificate,  she  acquired 
all  rights  held  by  Wills  thereunder,  includ- 
ing the  subrogated  ri^ts.  Had  a  stranger 
purchased  this  certificate  from  Wills,  no 
one  would  question  the  extent  of  the  in- 
terest acquired  by  an  assignment  of  the  Wilis 
certificate.  No  reason  suggests  itself  why 
Hershey  by  a  purchase  of  such  certificate 
could  not  and  did  not  acquire  the  same 
rights  guaranteed  to  any  other  purchaser. 
The  contention  that  the  redemption  by 
Wills  extinguished  the  sale  theretofore  made 
to  Hersbey  cannot  be  maintained.  The  ef- 
fect of  a  redemption  by  a  successor  in  in- 
terest, holding  the  legal  and  equitable  ti- 
tle, is  a  restoration  to  the  original  estate 
(section  703,  Code  Civ.  Proc.),  but  this  does 
not  apply  to  one  holding,  bTit  the  equitable 
title  under  a  certificate  issued  upon  a  sec- 
ond sale.  In  such  cases  the  holder  of  the 
Junior  certificate  redeems  from  the  previous 
sale  in  his  own  interest  and  adverse  to  the 
debtor  and  holder  of  the  legal  title,  and  it 
Is  not  a  redemption  in  the  interest  of  the 
Judgment  debtor  or  for  the  Judgment  debtor, 
and  the  effect  of  which  is  not  to  restore 
the  estate  to  the  Judgment  debtor,  nor  to 
extinguish  the  original  sale  from  which  the 
redemption  la  had.  There  being  no  extin- 
g;ulshment  of  the  Hershey  sale,  it  follows 
that  at  the  expiration  of  12  months  from 
the  date  thereof,  as  against  the  Judgment 
debtor,  the  complete  legal  and  equitable  ti- 
tle vested  in  Hershey  as  the  owner  and  hold- 
er of  the  WillB  certificate  with  its  subro- 
gated rights,  unless  her  oral  agreement  was 
such  as  to  estop  her  to  claim  the  same.  The 
oral  contract  to  extend  the  time  for  redemp- 
tion was  valid,  and  needed  no  consideration 
in  Its  support,  if  the  debtor  was  lulled  into 
a  false  security  and  thereby  permitted  the 
time  for  redemption  to  expire.  Schroeder 
V.  Young,  161  U.  S.  342,  16  8up.  Ct.  612,  40 
L.  Ed.  721.  This  oral  agreement  conferred 
tbe  right  and  priviledge  of  redemption  be- 
yond the  statutory  period  upon  a  condition 
precedent,  namely,  that  the  Judgment  debtor 
should  pay  the  interest  on  all  sums  due 
Hershey,  in  any  event  to  the  extent  of  |50 
per  montiL    ElalntiS  does  nait  «iialm  to  have 
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paid  ot  tendered  payment  thereof.  The  near- 
est approach  to  an  allegation  In  reference 
thereto  Is  a  statement  that  on  January  1, 
1904,  she  was  prepared  to  make  the  first 
payment  This  fact  does  not  seem  to  have 
been  communicated  to  defendant,  nor  any 
tender  or  offer  to  pay  made  In  connection 
therewith.  During  the  ensuing  22  months 
intervening  between  January  1,  1904,  and 
November  2,  1905,  there  was  no  offer  or 
tender  to  pay  any  of  these  monthly  pay- 
ments, I>etween  which  dates  a  great  In- 
crease In  the  value  of  the  property  ensued. 
Nor  Is  there  any  allegation  in  the  complaint 
of  any  fact  which  would  excuse  performance 
upon  plalntUTs  part  The  receipt  of  a  sher- 
iff's deed  cannot  be  construed  as  a  notifica- 
tion upon  defendant's  part  that  she  would  not 
carry  out  her  agreement  There  was  noth- 
ing in  the  agreement  which  prohibited  her 
from  taking  out  the  deed  at  any  time  after 
the  time  redemption  had  expired.  No  new 
title  was  conveyed  by  the  deed.  It  is  evi- 
dentiary purely  in  its  character,  and  what- 
ever of  title  was  acquired  by  Hershey  was 
the  result  of  failure  to  redeem  within  the 
statutory  or  agreed  period,  and  not  because 
of  the  issuance  of  the  deed. 

Construing  the  pleading  most  strongly 
against  the  pleader,  as  la  our  duty,  she  re- 
tained possession  of  all  the  premises  until 
after  January  1,  1904,  after  which  date  she 
was  In  default  under  her  agreement  in  the 
payment  of  interest,  and  being  thus  in  de- 
fault the  taking  of  possession  by  defendant 
of  a  portion  thereof  would  not  tiave  the  ef- 
fect to  excuse  performance  on  plaintiff's 
part  of  her  contract  While  the  teior  of 
all  declaions,  wherein  has  be«i  Involved  the 
right  of  redemption  after  the  statutory  peri- 
od based  upon  an  agreement  has  been  ex- 
tremely liberal  In  protecting  the  redemp- 
tloner's  rights,  yet  in  no  case  called  to  our 
attention  has  It  been  held  that  a  redemptlon- 
er  may  violate  the  agreement  under  which 
he  claims  and  still  have  a  decree  giving  ef- 
fect to  the  violated  agreement  He  who 
seeks  to  enforce  a  contract  must  show  that 
lie  has  complied  with  the  agreements  and 
conditions  of  the  contract  on  his  part  to 
be  performed.  Section  1439,  Civ.  Code.; 
Cameron  v.  Burnham,  146  CaL  584,  80  Paa 
929.  This  proceeding  being  one  In  equity 
to  enforce  a  right  under  an  agreement  vio- 
lated by  the  plaintiff,  we  do  not  think  that 
she  Is  entitled  to  any  relief  under  the  al- 
legations of  the  complaint 

We  attach  no  importance  to  the  tact  that 
In  July,  1906,  long  after  the  plalntUTs  de- 
fault the  defendant  paid  to  plaintiff  a  thou- 
sand dollars,  upon  the  statement  that  the 
property  "waa  growing  more  valuable,  and 
In  time  I  shell  doubtleaa  dispose  of  it,  and 
I  am  willing  that  you  should  share  in  ad- 
vance in  what  it  may  produce."  Tie  only 
proper  conatructlon  to  be  given  to  such  state- 
ment Is  to  tlie  effect  that  this  thousand  dol- 
lars repieaeatea  the  vnoant  wblcb  the  de- 


fendant was  wOIlng  tiiat  the  other  party^ 
might  share  In  the  transaction,  and  Its  re- 
ceipt and  retention  by  the  plaintiff,  under  the 
circumstances,  would  Indicate  plaintlCTs  ac- 
quiescence In  the  equitable  character  of  de- 
fendant's offer.  In  no  event  however,  could 
it  have  any  effect  to  change  or  alter  the 
rights  of  the  parties  theretofore  attaching. 
Judgment  affirmed. 

We  concur:  SHAW,  X;  TAGGABT,  J. 


7  CaL  App.  TV 
OCCIDENTAL  BEAU  ESTATE  00.  v.  GANT- 
NER  ft  MATTERN  et  al.    (Civ.  443.) 

(Court   of   Appeal,   First    District    California. 

March  18,  1908.     Rehearing  Denied 

April  15,  1908.) 

1.  Appeai    and    Ebbob  —  Reoobd  —  SEm.ED 
Statement— Conclusiveness. 

A  settled  statement  on  appeal  from  an  or- 
der vacating  a  verdict  and  granting  a  new  trial, 
which,  after  reciting  the  rendition  of  the  ver- 
dict, states  that  the  same  was  vacated  and  a 
new  trial  granted  by  the  conrt  on  its  own  mo- 
tion, is  conclusive  that  the  order  was  made  by 
the  court  on  its  own  motion. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol  3,  Appeal  and  Error,  H  2850-2855.] 

2.  New   TbiaI/— Pbocekdihos   io   Pbocubs— 

Motion. 

A  colloquy  between  an  attorney  and  the 
court  immediately  on  the  return  of  toe  verdict 
wherein  the  attorney  asked  the  conrt  to  vacate 
the  verdict  and  grant  a  new  trial  and  called  its 
attention  to  Code  Civ.  Proc  |  662,  authorizing 
the  court,  on  its  own  motion,  to  vacate  a  verdict 
and  grant  a  new  trial  where  there  has  been  a 
plain  disregard  of  the  instructions  or  of  the 
evidence,  cannot  tie  taken  as  a  fonnal  motion 
for  a  new  trial. 

[Eld.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  37,  New  Trial,  H  2S0-263.] 

8.  Appeai.  and  Ebbob— Review— Obouiids  of 
Decision— Gbant  of  New  Tbial. 

Where  an  order  by  the  court,  on  its  own 
motion,  vacating  a  verdict  and  granting  a  new 
trial,  can  be  sustained  on  either  ground  al- 
lowed under  Code  Civ.  Proc.  {  662,  author- 
izing the  court  on  its  own  motion,  to  vacate 
a  verdict  and  grant  a  new  trial  where  there 
has  been  a  plain  disregard  of  the  instructions 
or  a  plain  disregard  of  the  evidence,  the  order 
must  be  upheld  on  appeal. 

[Ekl.  Note. — For  cases  in  point  see  Cent  Dig. 
vol  3,  Appeal  and  £^n>r,  ft  3408-^3430.] 

4.  Landlobd  ANn   Ten  art— Rent— Pathkut 
-What  CoHBrirnrEs— "UNLAwrui.  Detaiit- 

■B." 

The  tact  that  a  tenant  each  month  tendered 
one  month's  rent  which  was  refused,  there  being 
no  pretense  that  the  tenant  deposited  the  tent 
in  any  bank  for  the  landlord,  as  provided  by 
Civ.  0>de,  I  ISOO,  did  not  entitle  him  to  refuse 
payment  and  to  retain  possession  of  the  prem- 
ises after  the  landlord  served  liim  with  tliie  no- 
tice authorized  by  Code  Civ.  Proc.  I  1161. 
subd.  2,  providing  tliat  a  tenant  is  guilty  of 
unlawful  detainer  where  he  continues  in  pas- 
session,  after  default  in  payment  of  tent  and 
three  days'  notice  requiring  its  payment  or  pas- 
session  of  the  property  shall  have  been  served 
OQ  him. 

[Ed.  Note.— For  eases  In  point  see  Cent  Dig. 
vol  32,  Landlord  and  Tenant  H  856,  10T6.] 

For  other  definltiona,  see  Words  and  PkraaaiL 
VOL  a,  pp.  7188,  7824.] 
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6b  Nkw  Tbiai/— Gbottuds— PAsaioir  ob  Fbbj- 

mJici:  or  JuBOBS. 

Where  plaintiff,  in  unlawful  detainer,  on 
th«  nndisputed  facts  was  oatitled  to  a  verdict 
for  the  possession  of  the  premises  and  for  rent, 
and  the  court  might  properly  have  directed  a 
verdict  for  plaintiff,  and  a  verdict  for  defendant 
could  only  be  rendered  in  j^lain  disregard  of  the 
evidence,  the  court  was  justified  in  assuming 
that  a  verdict  for  defendant  was  rendered  under 
the  influence  of  prejudice  within  Code  Civ.  Proc. 
f  662,  authorizing  the  court,  on  its  own  motion, 
to  vacate  a  verdict  and  grant  a  new  trial  where 
there  has  been  such  a  plain  disregard  of  the 
evidence  as  to  satisfy  the  court  that  the  ver- 
dict was  rendered  under  the  influence  of  pas- 
sion or  prejudice. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
ToL  37,   New  Trial,  ff   1^149.] 

Appeal  from  Snperlor  Court,  City  and  Coun- 
ty of  San  Francisco;  Frank  J.  Murasky, 
Judge. 

Action  by  tbe  Occidental  Real  Bstate  Com- 
pany against  MorrlB  Levy  and  Gantner  ft 
Mattem.  From  an  order  vacating  a  verdict 
for  defendants  and  granting  a  new  trial. 
Levy  appeals.    Affirmed. 

Deroto  &  Richardson,  for  appellant.  Hill- 
yer,  Mann  &  O'Brien,  for  respondent  Real 
Estate  Company.  Edmund  Tauzsky,  for  re- 
spondent Gantner  &  Mattem. 

HALL,  J.  This  is  an  action  for  unlawful 
detainer,  brought  against  defendant  Morris 
Levy  after  default  In  tbe  payment  of  rent 
and  three  days'  notice  in  writing  demanding 
its  payment  and  possession  of  the  premises, 
under  subdivision  2,  {  1161,  Code  Civ.  Proc. 
Gantner  &  Mattem  (a  corporation)  was  made 
defendant  because  In  possession  of  a  portion 
of  the  premises  as  a  subtenant  of  defendant 
Levy.  The  Jury  rendered  a  verdict  in  favor 
of  defendant  and  against  plaintiff,  which  the 
court  at  once  upon  Its  own  motion  vacated, 
and  granted  a  new  trial,  and  from  this  order 
defendant  Levy  has  appealed  to  this  court 

We  say  tbe  court  upon  its  own  motion  va- 
cated tbe  verdict  and  granted  a  new  trial  ad- 
visedly, for  although  the  statement  of  tbe 
case  Tspoa  appeal  shows  tbat  the  attorney 
for  tbe  plaintiff  asked  the  court  to  make  such 
order,  and  called  its  attention  to  the  provi- 
sions of  section  602,  Code  Civ.  Proc,  under 
which  such  power  Is  granted  to  the  court,  the 
settled  statement,  after  reciting  tbe  fact  of 
the  rendition  of  tbe  verdict  by  the  Jury  in 
tavor  of  defendant  and  against  plaintiff,  con- 
cludes as  follows:  "Thereupon  the  court  va- 
cated the  verdict  and  granted  a  new  trial,  on 
Its  own  motion,  on  tbe  ground  that  there  had 
been  such  a  plain  disregard  by  the  Jury  of 
the  Instructions  of  the  court  and  the  evidence 
In  tbe  case,  as  to  satisfy  the  court  that  tbe 
verdict  was  ordered  [rendered]  under  a  mis- 
apprehension of  such  Instructions  under  the 
premises  of  section  662  of  the  Code  of  Civil 
Procedure  of  this  state."  This  la  conclusive 
upon  us  that  the  order  was  made  by  the  court 
upon  its  own  motion,  and  the  contention  of 
appellant  that  the  order  was  made  upon  the 
motion  of  plaintiff  cannot  be  sustained.    Tbe 


colloquy  that  took  place  between  the  attorney 
for  the  plaintiff  and  the  court  immediately 
upon  the  return  of  the  verdict  cannot  be  re- 
garded as  a  formal  motion  for  a  new  trial  on 
the  part  of  plaintiff,  but  was  simply  tbe  call- 
ing of  the  court's  attention  to  its  power  un- 
der section  662,  Code  Civ.  Proc.  Anglo-Neva- 
da Assurance  Corporation  v.  Boss,  123  CaL 
520,  66  Pac.  385. 

It  is  also  contended  by  appellant  that  the 
court  erred  in  vacating  the  verdict  upon  its 
own  motion.  The  facts  of  the  case  as  shown 
by  admissions  and  uncontradicted  evidence 
are  as  follows:  On  the  let  day  of  November, 
1906,  appellant  leased  tbe  premises  In  suit 
from  one  Dana  for  a  period  of  two  years 
from  said  date  at  a  rental  of  flOO  per  month, 
payable  in  advance  each  month,  and  took  pos- 
session under  said  lease.  Dana  subsequently 
granted  the  premises  to  plaintiff.  For  each 
of  the  ten  months  beginning  May,  1906,  and 
ending  with  February,  1907,  defendant  sent 
a  dieck  for  the  sum  of  flOO  to  the  landlord 
or  bis  or  its  agent,  which  was  In  each  in- 
stance refused  and  returned  to  defendant 
On  the  2l8t  day  of  February,  1907,  there  be- 
ing ten  months'  rent  due  and  unpaid,  plain- 
tiff gave  three  days'  notice  in  writing  to  de- 
fmdant,  requiring  its  payment  or  possession 
of  the  premises,  and  served  a  copy  thereof  on 
the  subtenant  as  well.  This  notice  was  in  all 
respects  correct  in  form  and  correctly  stated 
the  amount  then  due  and  unpaid.  Defendant 
did  not  pay  such  rent  or  any  part  thereof,  or 
surrender  possession,  and  on  the  26th  day  of 
Febraary,  1907,  this  action  was  brought 
Upon  this  state  of  the  case  the  court  might 
properly  have  directed  the  Jury  to  find  a  ver- 
dict In  favor  of  plaintiff  for  tbe  possession 
of  the  premises  and  the  sum  of  $1,000,  un- 
paid rent  The  court,  however,  submitted  the 
case  to  the  Jury  under  some  general  instruc- 
tions, and,  upon  the  return  of  a  verdict 
against  plaintiff  and  in  favor  of  defendant 
on  Its  own  motion  vacated  the  verdict  In 
this  tbe  court  committed  no  error.  Section 
662  of  the  Code  of  Civil  Procedure  gives 
power  to  the  court  on  Its  own  motion  to  va- 
cate a  verdict  and  grant  a  new  trial  "where 
there  has  been  such  a  plain  disregard  by  the 
Jury  of  the  instructions  of  the  court,  or  the 
evidence  In  the  case,  as  to  satisfy  the  court 
that  the  verdict  was  rendered  under  a  mis- 
apprehension of  such  Instructions,  or  under 
the  Influmce  of  passion  or  prejudice."  In 
other  words,  there  are  two  sets  of  circum- 
stances under  which  the  court  of  Its  own  mo- 
tion may  vacate  a  verdict:  (1)  Where  there 
has  been  a  plain  and  palpable  disregard  of 
tbe  Instructions;  and  (2)  where  there  has 
been  a  plain  and  palpable  disregard  of  the 
evidence.  Townley  v.  Adams,  118  Cal.  382, 
60  Pac.  660;  Mixener  v.  Bradbury,  128  Cal. 
340,  60  Pac.  928;  Eades  v.  Trowbridge,  143 
Cal.  25,  76  Pac.  714.  By  the  terms  of  the 
order  entered  by  the  court  it  would  seem  that 
the  learned  Judge  of  the  trial  court  based  the 
order  ui)on  the   theory   that  the  jwy  had 
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plainly  disregarded  th«  Instructions  of  the 
court.  But  because  of  the  vagueness  of  the 
Instructions  It  is  very  doubtful  if  it  can  be 
said  that  the  jury  was  guilty  of  a  "plain  dis- 
regard of  the  instructions."  The  court  sim- 
ply read  a  portion  of  subdivision  2,  {  1101, 
Code  Civ.  Proc.,  erroneously  omitting  the 
part  requiring  a  three  days'  notice  in  writing 
to  pay  the  rent  or  to  surrender  possession, 
and  section  1500,  Civ.  Code,  relating  to  the 
extinguishing  of  a  pecuniary  obligation  where 
an  offer  of  payment  is  not  accepted.  The 
court  did  not,  however,  clearly  tell  the  Jury 
under  what  circumstances  or  conditions  the 
plaintiff  would  be  entitled  to  recover. 

Nevertheless,  if  the  order  of  the  court  can 
be  sustained  upon  either  ground  allowed  un- 
der section  662,  the  order  of  the  court  must 
be  upheld.  Townley  v.  Adams,  supra.  See, 
also,  Miller  v.  Wade,  87  Cal.  412,  25  Pae.  487 ; 
Estate  of  Yoalcam,  lOS  Cal.  503,  37  Pac.  485. 
The  Jury  brought  in  a  general  verdict  for  the 
defendant.  This  necessarily  carried  with  it 
an  Implied  finding  that  some  fact  essential  to 
plalntiiTs  recovery  did  not  exist.  Yet  upon 
the  record  before  us  every  fact  essential  to  a 
recovery  by  plaintiff  was  admitted  or  proven 
without  contradiction.  Indeed,  the  only  con- 
tention of  defendant  seems  to  be  that  because 
he  had  each  month  tendered  the  rent  for  that 
month  this  action  will  not  lie.  But  the  ten- 
der each  month  did  not  pay  the  rent.  There 
la  no  pretense  that  defendant  deposited  the 
rent  In  any  bank  for  plaintiff  as  provided  in 
section  1500,  Civ.  Code.  On  the  21st  day  of 
February,  1907,  defendant  was  In  possession 
of  the  premises  in  suit  as  a  tenant  of  plain- 
tiff, and  there  was  then  due  and  unpaid  from 
defendant  to  plaintiff  for  the  rental  of  said 
premises  the  sum  of  $1,000.  It  was  admitted 
that  on  this  day  plaintiff  made  written  de- 
mand on  defendant,  requiring  him  within 
three  days  to  pay  such  $1,000,  or  to  surrender 
possession  of  the  premises.  This  demand  was 
in  all  respects  sufficient  In  form,  and  was 
duly  served,  both  on  defendant  and  his  sub- 
tenant, on  the  2l8t  day  of  February,  1907. 
Defendant  in  no  respect  complied  with  the 
demand,  but  without  the  consent  of  the  plain- 
tiff retained  the  possession  of  the  premises, 
and  five  days  later  this  action  was  brought. 
About  the  foregoing  facts  there  is  no  dispute 
or  contradiction.  Upon  the  facts  above  stat- 
ed plaintiff  was  clearly  entitled  to  a  verdict 
for  the  possession  of  tlie  premises  and  for 
$1,000  as  rent  money.  The  court  might  prop- 
erly have  directed  the  jury  to  find  such  a  ver- 
dict. A  verdict  for  the  defendant  could  only 
be  rendered  In  plain  and  palpable  disregard 
of  the  evidence.'  The  fact  that  defendant 
each  month  tendered  one  month's  rent  did 
not  entitle  him  to  refuse  payment  and  to  re- 
tain possession  of  the  premises  after  plain- 
tiff served  him  with  the  written  notice  au- 
thorized by  subdivision  2,  S  1161,  Code  Civ. 
Proc.  "Notwithstanding  ttie  refusal  of  a 
valid  tender,  If  the  creditor  subsequently  de- 
tnaads  payment,  and  the  debtor  falls,  to  iiay. 


the  tender  has  not  been  kept  g^>od,  and  tbe 
debtor  loses  the  benefit  of  the  tender."  28 
Am.  &  Eug.  Ency.  of  Law,  41,  citing  many 
cases. 

The  jury  plainly  and  palpably  disregarded 
the  evidence,  and  the  court  for  this  reason 
was  justified  in  assuming  that  the  verdict 
was  rendered  under  tbe  influence  of  preju- 
dice. 

The  order  is  affirmed. 


We   concur: 
GAN,  3. 


COOPER,   P.  J.;    KERRI- 


(78  Kan.  213) 
MAYNES  V.  SHUr-SKEY  et  al. 

(Supreme  Court  of  Kansas.     May  9,  1908.) 

AffeaI/— Review — ^Findiso  ov  Ooubt. 

Fiodings  and  judgment  of  the  trial  court 
are  conclusive  on  appeal  on  disputed  questions 
of  fact. 

[Ed.  Not«. — For  canes  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  §|  3983-^989.] 

Error  from  District  Court,  Doniphan  Coun- 
ty ;   WUUam  I.  Stuart,  Judge. 

Action  by  Thomas  B.  Shulskey  and  others 
against  John  Maynes.  Judgment  for  plain- 
tiffs, and  defendant  brings  error.     Affirmed. 

W.  F.  Means  and  Ryan  &  Ryan,  for  plain- 
tiff In  error.  J.  J.  Baker  and  C.  W.  Reeder, 
for  defendants  in  error. 

PER  CURIAM.  A  number  of  citizens  of 
Doniphan  county  formed  themselves  into  an 
association  for  the  purpose  of  erecting  and 
operating  a  telephone  system  for  their  own 
use.  The  organization  was  not  incorporated. 
The  members  were  Jointly  Interested  in  the 
system.  Each  contributed  to  the  construc- 
tion and  maintenance  of  tbe  main  line  and 
central  office.  Each  owned  his  own  phone 
and  the  wire  by  which  it  was  connected  with 
the  main  line.  In  the  briefs  the  parties  call 
themselves  iwrtners.  As  a  part  of  the  ini- 
tiatory steps  taken  to  organize  the  company, 
names  of  i>ersonB  along  the  proposed  line 
who  were  interested  in  the  enterprise  were 
obtained,  from  whidi  the  membership  waa  to 
be  secured.  Several  of  these,  however,  Bnl>- 
sequently  withdrew  and  were  droiq;)ed.  The 
plaintiffs  remained  on  the  llKt  and  perfected 
the  organization  by  fixing  the  duties  and  lia- 
bilities of  each  member.  John  Mayneei  tbe 
plaintiff  In  error,  was  one  of  l^e  original 
promoters  of  tbe  association;  but,  refusing 
to  agree  to  or  comply  with  the  subsequent  re- 
quirements adopted,  lie  did  not  become  a 
member  ot  the  company  as  finally  organized. 
After  the  main  line  was  partially  construct- 
ed, and  poles  and  other  material  were  dis- 
tributed, he  insisted  upon  being  recognized 
as  a  partner  and  that  he  foe  permitted  to  con- 
nect with  and  use  tHe  Ihie.  To  enforce  this 
recognition  he  proceeded  t»  erect,  with  the 
material  belonging  to  the  aaaoclation,  a  wire 
from  his  residence  whldti  lie  threatened  to 
connect  wiUi  tb9  main  lin&    XbQ  tsaageaar 
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thereupon  commenced  this  action  In  the  dis- 
trict court  of  Doniphan  county  to  enjoin  him 
from  carrying  out  his  threat.  A  temporary 
injunction  was  obtained  at  the  commence- 
ment of  the  action,  which  was  afterwards 
made  permanent  The  defendant,  being  dis- 
satlsflrd,  brings  the  case  here  for  review. 

Several  assignments  of  error  have  been 
presented,  but  they  are  all  based  upon  the 
claim  that  the  evidence  did  not  Justify  the 
findings  and  Judgment  of  the  court.  The  case 
was  tried  to  the  court  without  a  Jury.  The 
only  controversy  on  the  trial  was  whether  or 
not  John  Maynes  was  a  member  of  the  as- 
sociation. Many  witnesses  were  examined 
upon  this  question,  and  from  the  evidence 
produced,  which  was  conflicting,  the  court  de- 
cided that  John  Maynes  was  not  a  member, 
and  that  his  attempt  to  malce  forcible  use  of 
the  telephone  system  was  wrongful.  The 
finding  and  judgment  of  the  trial  court  are 
conclusive  here  upon  disputed  questions  of 
fact.  Brlggs  t.  Brown,  5.3  Kan.  220,  36  Pac. 
334.  There  was  ample  evidence  presented  to 
sustain  the  conclusions  of  the  court. 

We  are  unable  to  find  error  in  any  respect, 
and  therefore  the  Judgment  Is  affirmed. 


(78  Kan.  212) 

DBMPSTER  HILL  MFG.  CO.  ▼.  FALKEN- 
BERO. 

(Supreme  Court  of  Kansas.     May  9,  1908.) 

CoBPORATiORS  —  Actions— Trial— Question 
ro»  JuBT—CoBPOKATioNS— Doing  Business. 
Whether  a  foreign  corporation  was  actual- 
ly engaged  in  business  within  the  state,  in  con- 
templation of  law,  without  having  obtained  a 
Hcense  so  to  do,  was  a  question  of  fact,  and 
not  of  law ;  and  it  was  error  to  take  it  from  the 
jury. 

Error  from  District  Court,  Sninner  County ; 
C.  L.  8 warts.  Judge. 

Action  by  the  Dempster  Mill  Manufactur- 
ing Company  against  John  Falkenberg.  Judg- 
ment for  defendant,  and  plaintiff  brings  er- 
tfx.    Reversed  and  remanded. 

J.  A.  Bumette,  for  plaintiff  In  error.  V.  A. 
DInsmoor,  for  defendant  in  error. 

PEIR  CURIAM.  The  plaintiff  Is  a  Ne- 
braska corporation,  with  Its  principal  place  of 
business  at  Beatrice,  Neb.,  and  sold  through 
its  traveling  agent  a  number  of  grain  drills 
to  the  defendant.  This  action  was  brought 
to  recover  the  purchase  price  of  the  drills. 
The  defeAse  relied  upon  was  that  the  plain- 
tiff, being  a  foreign  corporation  and  having 
failed  to  obtain  a  license  to  do  business 
within  the  state,  could  not  maintain  the  ac^ 
tlon.  The  cause  came  on  for  trial  before  the 
court  and  a  Jury.  The  defendant  took  the 
burden  of  proof,  and  offered  evidence  in  sup- 
port of  his  defense.  At  the  close  of  the  testi- 
mony the  plaintiff  demurred  to  the  evidence. 
The  court  refused  to  rule  upon  the  demurrer, 
but  dismissed  the  cause  on  the  ground  that 
the  evidence  showed  that  plaintiff  had  been 
doing  bosiness  within  the  state  without  hav- 


ing compiled  with  the  law.  Whether  the 
plaintiff  was  actually  engaged  in  business 
within  the  state,  In  the  contemplation  of  the 
Bush  law,  was  a  question  of  fact,  and  not  of 
law.  It  was  therefore  error  for  the  court  to 
take  the  question  from  the  jury  and  decide  it. 
The  judgment  will  be  reversed,  and  the 
cause  remanded  for  another  trial. 


HARRISON   V, 


(77  Kan.  837) 

scxyrr  et  ai. 


(Supreme   Court  of   Kansas.     April   11,   1908. 
Rehearing  Denied  May  15,  1908.) 

1.  COBPOBATIONS  —  INSOLVENCY  —  CONTRIBU- 
TION Between  Stockholders— Expenses. 

Before  a  stockholder  of  an  insolvent  cor- 
poration is  entitled  to  contribution  from  the  oth- 
er stockholders  for  costs  and  expenses  incurred 
in  defending  litigation,  it  must  appear  that  the 
defense  inured  to  their  benefit,  and  that  the 
costs  and  expenses  were  paid  to  relieve  his  oo- 
stockholders  of  a  common  burden. 

2.  Sake. 

A  stockholder  of  an  insolvent  corporation 
is  not  entitled  to  contribution  from  his  co-stock- 
boldera  for  costs  and  expenses  incurred  in  do- 
fending  an  action  brought  against  him  to  re- 
cover upon  his  double  liability,  where  it  appears 
that  the  only  defense  urged  was  personal  to 
himself  and  in  no  way  benefited  his  co-stock- 
holdets. 

3.  LiuiTATioif  OF  Aciions— Pboceedircw  at 
Law— Tolling  Statute. 

In  order  that  the  pendency  of  other  pro- 
ceeding will  have  the  effect  to  toll  the  statute 
of  limitations  upon  a  cause  of  action,  the  pro- 
ceedings must  be  such  as  prevent  the  enforce- 
ment of  the  remedy  by  action. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  33,  Limitation  of  Actions,  H  514,  615.] 

4.  Sahe. 

The  statutes  of  limitation  will  mn  uiMn  a 
caase  of  action  in  favor  «f  a  stockholder  of  an 
insolvent  corporation  for  contribution  from  bis 
co-stockholders,  based  upon  a  claim  in  his  favor 
against  the  corporation,  notwithstanding  the 
pendenc:^  of  an  action  against  him  npon  his 
doable  liability  in  which  he  seeks  to  offset  the 
same  cause  of  action. 
(Syllabus  by  the  Court.) 

Error  from  District  Ck>urt,  Shawnee  Goiin- 
ty;   A.  W.  Dana,  Judge. 

Action  by  T.  W.  Harrlaoa  againat  Frank 
C.  Scott  and  others.  Judgment  for  defend- 
ants, and  plaintiff  brings  error.    Affirmed. 

Geo.  B.  Overmyer  and  T.  W.  Harrison,  for 
plaintiff  in  error.  Ferry  A  Doran,  J.  S. 
Dean,  Whltcomb  &  Hamilton,  and  Quinton  Se 
Qulnton,  for  defendants  in  error. 

PORTER,  J.  The  plaintiff  sued  defendants 
for  contribution.  The  petition  set  up  three 
causes  of  action.  Separate  demurrers  were 
filed  to  each.  The  demurrer  to  the  first  was 
overruled,  and  those  against  the  second  and 
third  were  sustained.  The  plaintiff  c<»n> 
plains. 

The  Topeka  (Capital  Company  was  organiz- 
ed In  1890  as  a  corporation  under  the  laws 
of  Kansas.  Plaintiff  and  defendants  were 
stockholders.  The  company  became  insolvent, 
and  In  November,  1890,  ceased  doing  business. 
On  May  8,  1900,  the  Remington  Paper  Com- 


Digitized  by  LjOOQIC 


1046 


85  PACIFIC  BEPOBTBB. 


(Kan. 


pany  recorered  a  Judgment  against  It  In  the 
district  court  of  Shawnee  county  for  $10,- 
1(30.84,  and  afterwards  brought  an  action  up- 
on the  Judgment  in  the  United  States  Cir- 
cuit Court  against  the  plaintiff  to  recover  up- 
on his  double  liability  as  a  stockholder.  In 
June,  1904,  Judgment  was  recovered  against 
him  for  $5,500,  with  interest  and  costs.  An 
appeal  was  taken,  and  the  litigation  continued 
until  1907,  when  the  plaintiff  satisfied  the 
Judgment  by  paying  the  sum  of  $6,113.77. 
These  facts  were  set  up  in  the  first  count  of 
the  petition,  a  demurrer  to  which  was  over- 
ruled. 

In  the  second  count  plaintiff  sought  contri- 
bution from  the  defendants  for  the  sum  of 
$1,220,  costs  and  expenses  paid  by  him  in  de- 
fending the  action  in  the  federal  courts.  The 
demurrer  to  the  second  count  was  rightly  sus- 
tained. In  order  to  entitle  plaintiff  to  con- 
tribution from  the  other  stockholders  on  ac- 
count of  money  expended  In  payment  of  the 
costs  of  litigation  it  should  appear  from  his 
petition  that  the  costs  were  incurred  for  the 
benefit  of  his  co-stockholders.  The  action  In 
which  the  costs  were  paid  was  against  the 
plaintiff  upon  his  double  liability  as  a  stock- 
holder, based  upon  a  Judgment  against  the 
corporation.  If  he  had  defended  on  the 
ground  that  the  Judgment  was  not  a  valid 
Judgment,  this  might  have  Inured  to  the 
benefit  of  the  other  stockholders,  and  the 
costs  would  probably  have  been  chargeable 
against  them  in  an  action  for  contribution. 
Costs  and  expenses  incurred  by  him  in  bona 
fide  effort  to  defeat  the  claim  in  whole  or 
in  part  as  against  the  company  would  have 
been  as  much  for  their  benefit  as  his,  but  it 
is  neither  asserted  as  a  fact  that  these  costs 
were  thus  incurred,  nor  does  this  appear  as 
a  necessary  inference  from  the  facts  stated. 
So  far  as  appears  from  the  petition  itself,  all 
of  the  defenses  Interposed  by  the  plaintiff 
were  personal  to  himself,  and  neither  directly 
nor  indirectly  benefited  the  other  sharehold- 
ers. It  is  not  claimed  that  the  Judgment 
against  the  company  was  modified  in  any  re- 
spect, and  it  appears  that  the  balance  of  the 
Judgment  which  was  not  paid  by  the  plain- 
tiff continued  as  much  a  liability  of  the  cor- 
poration and  indirectly  of  the  other  stock- 
holders after  the  defense  made  by  plaintiff  as 
It  was  before.  The  reasonable  inference  from 
the  averments  of  the  petition  appears  to  be 
that  the  defense  made  by  him  was  solely  in 
his  own  behalf ;  that,  vrhile  he  was  sued  for 
$9,000,  and  the  Judgment  recovered  against 
him  was  only  for  $5,500,  the  reduction  was 
of  no  benefit  to  the  defendants.  The  right  to 
contribution  between  co-obligors  Implies  the 
payment  by  one  of  a  burden  common  to  both. 
It  does  not  appear  from  the  petition  that 
the  payment  of  these  costs  relieved  the  de- 
fendants of  a  common  burden.  "Where  Judg- 
ment is  recovered  against  one  of  several  co- 
obligors,  a  Judgment  debtor  is  not  entitled 
to  contribution  from  his  co-obligors  for  costs, 
for  in  such  a  case  it  is  not  considered  that 


he  has  discharged  a  common  burden."  9  Cyc. 
797.  To  the  same  effect  is  Boardman  t. 
Paige,  11  N.  H.  431,  and  Knight  v.  Hughes,  3 
C.  &  P.  467. 

The  claims  set  up  In  the  third  count  were 
barred  by  the  statutes  of  limitation.  This 
appears  upon  the  face  of  the  petition,  and 
the  demurrer  was  therefore  rightly  sustain- 
ed. This  cause  of  action  Is  made  up  in  part 
of  a  Judgment  in  plaintifTs  favor  against  the 
Topeka  Capital  Company,  which  was  ren- 
dered December  2,  1897.  It  is  alleged  ttuit 
the  company  ceased  doing  business  in  No- 
vember, 1805,  and  that  execution  was  issued 
and  returned  unsatisfied  December  13,  1897. 
This  action  was  brought  January  29,  1906. 
The  other  part  of  the  cause  of  action  consists 
of  an  account  amounting  to  $4,600,  which  is 
claimed  to  be  due  the  plaintiff  from  the  To- 
peka Capital  Company.  The  last  item  of  the 
account  is  a  cliarge  made  November  10,  1900. 
Plaintiff  contends  that  the  effect  of  the  stat- 
utes of  limitation  was  suspended  by  reason 
of  the  fact  tliat  this  Judgment  and  the  ac- 
count were  in  litigation  until  the  termina- 
tion of  the  proceedings  against  him  In  the 
United  States  court.  It  appears  by  the  peti- 
tion that  in  the  action  brought  by  the  Rem- 
ington Paper  Company  to  recover  upon  his 
double  liability  be  set  up  as  an  offset  his  own 
Judgment  against  the  company  and  this  ac- 
count. The  federal  court,  however,  refused  to 
allow  either  as  an  offset  in  that  action.  It  is 
a  general  rule  that  the  statute  of  limitations 
will  not  run  against  a  cause  of  action  while 
It  is  In  litigation,  but  the  litigation  must  be 
such  as  prevents  the  owner  of  the  claim  from 
enforcing  it  against  the  debtor.  The  T<q>eka 
Capital  Company  was  not  a  party  directly  or 
indirectly  to  the  action  between  the  Reming- 
ton Paper  Company  and  the  plaintiff  In  the 
federal  court,  nor  were  any  of  the  defendants 
parties.  The  pendency  of  that  litigation, 
therefore,  could  not  prevent  him  from  en- 
forcing his  claim  against  the  defendants.  In- 
stead of  asserting  his  claim  against  them  he 
attempted  to  obtain  credit  for  it  by  way  of 
an  offset  in  an  action  between  himself  and  a 
third  party.  In  Delay  v.  Yost,  59  Kan.  490, 
53  Pac.  482,  it  was  held  that  a  right  of  ac- 
tion on  a  replevin  bond  accrues  when  the 
plaintiff  falls  to  comply  with  the  Judgment 
rendered  against  him,  and  the  fact  that  he  in- 
stituted a  proceeding  In  error  to  reverse  the 
Judgment  will  not  prevent  the  running  of  the 
statute  upon  the  cause  of  action;  and  In 
McDonald  v.  Symns,  64  Kan.  629,  67  Pac. 
1111,  where  the  action  was  conversion,  it 
was  held  that  proceedings  in  error  to  reverse 
an  order  discharging  an  attachment  upon 
the  same  property  will  not  suspend  the  stat- 
ute. The  deci^on  of  the  federal  court  re- 
fusing Mr.  Harrison  the  right  to  offset  his 
claims  against  the  company  did  not  involve 
his  right  to  maintain  an  action  against  the 
defendants  upon  the  Judgment  or  upon  the 
account.  The  validity  of  lUs  claim  was  not 
involved,  but  merely  the  right  to  use  it  aa 
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^n  offset  and  a  defense  In' that  action.  The 
rule  with  reference  to  the  effect  on  the  stat- 
ute of  limitations  of  the  pendency  of  legal 
proceedings  is  stated  In  25  Cyc.  278  la  the 
following  language :  "Where  a  person  Is  pre- 
vented from  exercising  his  legal  remedy  by 
-the  pendency  of  legal  proceedings,  the  time 
during  which  he  Is  thus  prevented  shonld  not 
be  counted  against  him  in  determining  wheth- 
er limitations  have  barred  his  right"  The 
plaintiff  was  not  prevented  from  exercising 
his  legal  remedy  upon  this  cause  of  action 
by  the  pendency  of  the  proceedings  In  the 
federal  court  against  him.  The  result  of 
that  proceeding  had  no  effect  whatever  on 
his  right  of  action  upon  the  judgment  and 
account,  and  it  necessarily  follows  that  the 
•  statute  continued  to  run  notwithstanding  the 
litigation  between  hun  and  the  Remington 
Paper  Company. 

From  what  has  been  said,  the  conclusion 
follows  that  the  judgment  must  be  affirmed. 


(77  Kan.  U») 
KANSAS  BUFF  BRICK  &  MFG.  CO.  v. 
STARK  et  al. 

(Supreme  Court  of  Kansas.     April   11,   1908. 
Rehearing  Denied  May  15,  190a) 

1.  Master  and  Servant  —  Injuries  to  Em- 
pix)y:6— Failure  to  Guard  Machinery. 

The  violation  of  duty  imposed  by  chapter 
356,  p.  540,  Laws  1003,  linown  as  the  factory 
act,  18  prima  facie  sufficient  to  establish  the 
lial>ility  of  the  owners  of  manufacturing  estab- 
lishments for  injuries  to  an  employ^  resulting 
therefrom. 

2.  Same-Contributory  Neguoencb. 

Where  such  liability  is  claimed  under  this 
statute,  contributory  negligence  of  the  injured 
party  is  an  affirmative  defense  to  be  established 
Dy  evidence,  and  the  doctrine  of  the  assumption 
of  risic  is  not  available  as  a  defense. 

[Ed.  Note. — For  cases  in  point,  see  Crnt.  Dig, 
"vol.  34,  Master  and  Servant,  |§  544-546.] 

(Syllabus  by  the  (3onrt.) 

Error  from  District  CJourt,  Wilson  County ; 
X..  Stillwell,  Judge. 

•  Action  by  Eli  Stark  and  Mary  M.  Starlc 
against  the  Kansas  Buff  Brick  &  Manufactur- 
ing Company.  Judgment  for  plaintiffs,  and 
defendant  brings  error.    Affirmed. 

This  was  an  action  brought  by  Ell  Stark 
and  Mary  M.  Stark,  husband  and  wife, 
against  the  Kansas  Buff  Brick  &  Manufactur- 
ing Company  to  recover  damages  for  the 
death  of  their  son  Arthur,  who  was  killed 
while  In  the  employ  of  the  company.  Plain- 
tiffs recovered  a  judgment,  and  the  company 
hrlngs  the  case  here  for  review. 

The  action  was  founded  upon  chapter  356, 
p.  540,  Laws  1903,  portions  of  which  are 
as  follows: 

"All  •  *  •  belting,  shafting,  •  ♦  • 
and  machinery  of  every  description  used  in 
a  manufacturing  establishment  shall,  where 
practicable,  be  properly  and  safely  guarded, 
for  the  purpose  of  preventing  or  avoiding  the 
death  of  or  Injury  to  the  persons  employed  or 


laboring  In  any  such  establishment;  and  It 
Is  hereby  made  the  duty  of  all  persons  owning 
or  <^)eratlng  manufacturing  establishments  to 
provide  and  keep  the  same  furnished  with 
safeguards  as  herein  specified."    Section  4. 

"If  any  person  employed  or  laboring  in  any 
manufacturing  establishment  shall  be  killed 
or  Injured  In  aiiy  case  wherein  the  absence  of 
any  of  the  safeguards  or  precautions  required 
by  the  act  shall  directly  contribute  to  such 
death  or  injury,  the  personal  representatives  of 
the  person  so  killed,  or  the  person  himself. 
In  case  of  Injury  only,  may  maintain  an  ac- 
tion against  the  person  owning  or  operating 
such  manufacturing  establishment  for  the  re- 
covery of  all  proper  damages.  •  •  *" 
Section  5. 

The  petition  alleged  that  the  company  had 
failed  to  provide  a  guard  rail,  or  other  pro- 
tection for  the  line  shaft  In  its  building  and 
the  belting  used  in  connection  therewith,  and 
that  the  deceased  while  performing  his  duty 
was  caught  in  some  manner  by  the  unguarded 
shaft  or  belting  and  Instantly  kUled.  The 
company  answered,  first  by  a  general  denial, 
and,  second,  by  pleading  the  contributory  neg- 
ligence and  assumption  of  the  risk  by  the  de- 
ceased. A  reply  was  filed  denying  generally 
the  allegations  of  the  answer.  The  evidence 
showed  that  the  deceased  was  caught  In  the 
line  shaft  running  through  the  room  about 
three  feet  above  the  floor.  It  was  his  duty  to 
keep  the  shale  from  clogging  In  a  spout  des- 
cending from  a  screen  above  and  close  to  the 
shaft ;  also  to  keep  the  material  property  di- 
vided between  two  mixers  about  12  feet  away. 
Into  which  it  was  carried  after  leaving  such 
spout.  In  performing  these  duties  he  used  a 
stick  with  which  he  loosened  the  shale  by  rap- 
ping upon  or  thrusting  It  Into  the  spout  as 
might  be  necessary  to  keep  the  shale  moving. 
There  were  three  pulleys  upon  this  shaft  with- 
in 5  feet  of  this  spout,  one  of  them  quite  close 
to  it,  all  carrying  belts  to  drive  the  machinery 
above  and  below  this  room.  He  was  last  seen 
standing  near  the  mixers,  and  a  minute  or  two 
later  his  body  was  seen  whirling  about  the 
shaft,  and  when  the  machinery  was  stopped 
was  found  on  the  floor  near  by,  some  of 
the  witnesses  say  within  a  foot  from  wherfe 
he  would  stand  to  loosen  the  shale,  others  say 
about  6  feet  away  from  that  spot  The  pul- 
ley 5  feet  away  bore  marks  of  blood,'  and  the 
belt  was  dislocated.  There  was  no  eyewitness 
of  his  first  contact  with  the  machlnertf.  or  tO 
see  how  he  was  caught  by  It  or  at  what  precise 
place.  There  were  no  guard  rails,  boxing,  or 
other  barriers  to  prevent  contact  with  the 
Bb&tt,  pulleys  or  belting.  The  deceased  had 
previously  been  employed  In  the  yard,  but 
two  days  before  had  been  assigned  to  this 
work  in  the  machinery  room. 

Ziegler  &  Dana,  for  plaintiff  In  error,  J.  K 
De  Moss,  for  defendants  In  error. 

BENSON,  J.  (after  stating  the  facts  as 
above).    The  Jury,  in  answer  to  special  ques- 
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tlons,  found  that  It  was  practicable  to  box  or 
safeguard  the  machinery  In  question,  that  the 
company  was  negligent  In  falling  to  do  ao,  and 
that  such  negligence  was  the  proximate  cause 
of  the  Injuries. 

The  defendant  company  alleged  error  In  the 
refusal  of  the  court  to  sustain  Its  demurrer 
to  the  evidence,  in  OTerruUng  Us  motion  for 
judgment,  and  in  denying  a  new  trial.  It 
further  insists  that  the  negligence  of  the  de- 
ceased directly  contributed  to  the  injuries 
from  which  he  died,  and  that  the  proximate 
cause  of  the  injuries  was  such  contributory 
negligence  and  not  the  unguarded  machinery. 
The  mere  fact  that  this  young  man  was  work- 
ing in  the  presence  of  unguarded  machinery 
and  amid  obvious  perils,  plainly  apparent  to 
bis  senses,  does  not  prove  that  his  death  was 
caused  by  his  own  want  of  care,  but,  whether 
he  in  fact  exercised  proper  care  for  his  own 
safety  was  a  question  for  the  jury,  and  could 
not  be  determined  by  the  court,  unless  the 
facts  were  such  that  reasonable  minds  would 
not  differ  with  respect  to  his  negligence. 
Cummings  v.  Railroad  Co.,  68  Kan.  218,  74 
Pac.  1104.  The  findings  disclose  the  violation 
of  a  duty  imposed  by  statute,  and  this  is 
prima  facie  suihcient  to  establish  liability  for 
the  Injuries  resulting  tberefrom.  Madison  v. 
Cllpplnger,  74  Kan.  700,  88  Pac.  260;  Fowler 
Packing  Co.  v.  Enaenperger  (Kan.)  04  Pac. 
994  (March  7,  1908).  It  Is  true  that  contribu- 
tory negligence  Is  a  defense  where  liabllit7 
is  claimed  under  this  statute.  Madison  v. 
Clippinger,  supra.  This,  however,  is  an  af- 
firmative defense  (Railroad  Co.  v.  Lee,  66 
Kan.  806,  72  Pac.  266) ,  and  the  verdict  failed 
to  establlsb  it  In  this  case. 

The  defendant  also  complains  of  the  refusal 
of  the  court  to  instruct  the  Jury  to  the  efTect 
that  it  was  the  duty  of  the  deceased  to  make 
use  of  his  senses  to  discover  the  dangers 
about  him,  and  to  exercise  reasonable  care 
to  keep  away  from  the  shaft,  and  that,  falling 
to  do  80,  he  could  not  recover.  On  this  sub- 
ject the  court  gave  the  following  instruction : 
"I  have  just  indicated  to  you  in  general  terms 
that  if  the  evidence  discloses  that  the  de- 
ceased was  himself  guilty  of  ordinary  negli- 
gence contributing  to  his  own  death  that  then 
the  defendant  is  not  liable  in  this  action.  On 
that  head  yon  are  further  instructed  gen- 
erally that  it  was  the  duty  of  the  deceased 
to  exercise  ordinary  care  and  prudence  while 
working  in  the  brick  plant  for  his  own  safety 
and  protection,  and,  if  he  failed  to  do  so,  and 
consequently  was  killed,  then  the  defendant 
is  not  liable,  and  that  is  so  regardless  of  the 
question  as  to  whether  the  machinery  of  the 
defenrtant  should  have  been  safeguarded  as 
heretofore  Indicated  in  these  instructions  or 
not.  The  court  cannot  say  to  you  as  a  matter 
of  law  whether  in  anything  the  deceased  may 
have  done  or  failed  to  do  in  his  acts  and  con- 
duct connected  with  his  death  he  was  or  was 
not  guilty  of  ordinary  negllgeBce,  but  tliat  is 


a  question  of  fact,  and  solely  for  your  deter- 
mination." This  was  a  fair  statement  of  the 
rule,  and  we  think  sufficient 

The  defendant  asked  the  court  to  instruct 
the  jury  tliat  the  deceased  assumed  the  ride 
of  dangers  from  unguarded  machinery  open 
and  obvious  to  his  senses.  This  was  refused. 
and  an  instruction  was  given  to  the  effect 
tliat  assumption  of  risk  was  not  a  defense  in 
such  cases.  This  was  in  accordance  with  the 
decisions  of  this  court,  and  is  the  correct  role. 
Western  Furniture  &  Mfg.  Co.  v.  Bloom 
(Kan.)  90  Pac.  821,  11  L.  R.  A.  (X.  S.)  22&. 

Complaint  is  also  made  of  the  refusal  of  the 
court  to  submit  various  special  questions  de- 
signed to  show  the  knowledge  of  the  deceased 
of  the  condition  and  operation  of  the  unguard- 
ed machinery.  There  was  no  question  of  the 
knowledge  of  the  deceased  of  these  condltlMis. 
They  were  open  and  obvious;  and  he  was  in 
the  enjoyment  of  the  ordinary  faculties.  These 
facts  must  be  considered  as  admitted,  and 
8ix>clal  findings  thereon  were  unnecessary. 
Still,  as  he  did  not  assume  these  risks,  the 
fact  that  they  were  so  known  and  apparent 
did  not  bar  a  recovery,  if  the  deceased  was 
not  wanting  In  proper  care  in  the  situation  in 
which  he  was  placed.  The  defendant  asked 
this  question:  "Were  any  of  the  employes  of 
the  defendant  guilty  of  negligence  which  con- 
tributed to  or  was  the  approximate  cause  of 
the  injury  to  the  deceased?"  The  court 
changed  it  thus:  "Was  the  defendant  guilty 
of  negligence  which  contributed  to  or  was  tlie 
approximate  cause  of  the  injury  to  the  de- 
ceased ?"  This  was  a  proper  correction.  The 
statute  imposed  the  duty  upon  the  corpora- 
tion to  safeguard  its  machinery,  and  the  fail- 
ure to  do  so  was  the  fault  of  the  corporation 
itself.  It  was  not  claimed  that  the  machinery 
was  guarded  in  any  way,  but  that  It  was  not 
practicable  to  do  so.  It  was  therefore  Imma- 
terial what  officer  or  officers  or  employes 
were  responsible  for  the  neglect 

It  is  argued  that  this  shaft  and  its  pulleys 
and  belts,  although  unguarded,  were  not  dan- 
gerous to  this  employs  while  in  the  discharge 
of  the  particular  duties  devolving  upon  him : 
that  no  duty  required  his  approach  to  the 
machinery  near  enough  to  become  entangled 
In  or  caught  by  it.  This,  however  was  a  ques- 
tion of  fact  exclusively.  His  work  was  in  the 
presence  of  this  swlftiy  revolving  shaft,  with 
three  pulleys  and  belts  within  five  feet  In 
this  situation  he  was  required  to  reach  over  or 
above  the  shaft  or  near  to  it  to  thrust  his 
stick  Into  the  mass  to  keep  It  moving  in  the 
spout  then  to  turn  to  the  mixers  dose  by,  and 
BO,  attending  to  the  spout  and  the  mixers, 
give  such  heed  to  all  his  duties  as  would  keep 
the  work  in  progress  without  obstruction.  In 
some  way,  the  precise  details  of  which  are 
unknown,  he  came  into  contact  with  the  ma- 
chinery, and  lost  his  life. 

In  the  absence  of  any  finding  by  the  jury  bf 
negligence  on  his  part,  the  general  verdict. 
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having  been  approved  by  the  trial  court  upon 
Bufliclent  evidence,  miist  be  sustained. 
Xbe  Judgment  is  affirmed. 


(77  Kan.  «43) 

ATCHISON,  T.  &  S.  F.  RY.  CO.  ▼.  STONE 
et  al. 

(Supreme  Court  of  Kansas.     April   11,   1008. 
Reheariag  Denied  May  15,  1908.) 

Master  and  Sebvant— Injury  to  Ekpix>t£ 

—Dangerous  Appliances. 

A  railroad  company  is  not  liable  for  inju- 
ries received  by  one  of  its  employes  which  result 
from  the  use  by  him  of  a  defective  appliance, 
when  the  defect  is  known  to  such  employ^,  or  is 
of  such  a  character  as  to  be  discoverable  by 
mere  casual  observation. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  §8  574r-600.] 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Ford  County; 
E.  H.  Madison,  Judge. 

Action  by  E.  C.  Stone  and  Mary  E.  Stone 
agnlDSt  the  Atchison,  Topeka  &  Santa  F6 
Railway  Company.  Judgment  for  plaintiffs, 
and  defendant  brings  error.    Reversed. 

Charles  E.  Stone,  an  unmarried  young  man 
about  21  years  of  age,  was  employed  by  the 
Atchison,  Topeka  &  Santa  F6  Railway  Com- 
pany at  Dodge  City  as  water  changer.  He 
had  been  employed  at  that  business  about  13 
days,  but  was  familiar  with  its  duties.  Be- 
fore being  employed  as  water  changer  he  had 
been  a  "roustabout"  In  the  roundtiouse  at 
that  place  about  three  years.  On  July  10, 
1005,  engine  531  came  In  from  a  trip,  and 
Stone  was  directed  to  change  the  water  In 
It,  and  he  proceeded  to  do  so ;  but  while  en- 
gaged In  that  duty  he  was  fatally  scalded, 
and  died  six  days  thereafter.  The  parents 
of  the  deceased  commenced  this  action  In  the 
district  court  of  Ford  county  to  recover  dam- 
ages for  the  loss  of  their  son,  claiming  that 
the  railroad  company  was  negligent  In  failing 
to  furnish  proper  appliances  with  which  to 
do  the  work  required  of  the  deceased.  The 
history  of  the  transaction  from  which  the 
circumstances  relied  upon  by  the  parents 
must  be  gathered  is,  in  substance,  as  foIk>ws: 
On  each  side  of  a  locomotive  engine,  below 
the  boiler,  and  back  of  the  drive  wheels, 
there  is  what  is  called  a  "blow-off  cock,"  con- 
sisting of  a  short  metal  tube  with  Inside 
threads  projecting  from  the  side  of  the  en- 
gine. In  order  to  let  the  water  out  of  the 
boiler  what  is  known  as  a  "blow-off  pipe"  is 
attached  to  the  blow-off  cock  above  described, 
the  valve  In  the  latter  Is  opened,  and  the  hot 
water  and  remaining  steam  escape  through 
the  blow-off  pipe  into  the  ash  pit  beneath  the 
engine.  The  blow-off  pipe  Is  attached  to  the 
boiler  by  screwing  one  end  of  it  into  the  blow- 
off  cock.  Blow-off  pipes  are  kept  together  at 
the  roundhouse  near  hostler's  office,  and  wa- 
ter changers  go  there  and  take  one  when  nec- 
essary for  use,  and  return  It  when  the  work 
Is  finished.     On  the  day  In  question,  after 


Stone  had  been  at  his  engine,  be  was  seen 
running  away  screaming  for  help.  The  blow- 
off  cock  on  his  engine  was  open,  the  steam 
and  water  escaping,  and  his  clothes  were  sat- 
urated with  scalding  water.  A  blow-off  pipe 
was  found  further  west,  atMut  10  feet  on 
the  ground,  as  stated  by  one  witness,  and  by 
another,  about  4  feet  west,  and  directly  under 
the  blow-off  cock.  The  threads  of  the  blow- 
off  pipe  which  screw  Into  and  fasten  It  to  the 
blow-off  cock  and  the  boiler  were  worn,  bent, 
and  defective.  The  blow-off  pipes  were  fur- 
nished by  the  company,  and  the  parts  which 
screwed  into  the  blow-off  cock  were  usually 
kept  In  stock,  where  they  could  be  obtained 
by  the  employes  as  needed ;  and  whenever 
one  is  needed  it  is  the  duty  of  the  employe 
to  apply  for  one.  The  defective  condition  of 
the  blow-off  pipe  was  apparent  to  any  one 
upon  examination.  The  threads  were  so 
worn  that  the  grooves  were  not  very  plain. 
On  trial  the  Jury  returned  special  findings 
of  fact,  which  read: 

"Question  1:  How  old  was  Charles  E. 
Stone  on  the  22d  day  of  July,  1905,  the  day 
upon  which  It  Is  claimed  he  died?  Answer: 
Twenty-one  years,  six  months,  and  a  few  days. 

"Question  2:  Did  Charles  B.  Stone  receive 
the  Injuries  complained  of  on  the  16th  day 
of  July,  1905,  at  the  roundhouse  of  the  de- 
fendant company  in  Dodge  City,  Kan.?  An- 
swer :    Yes. 

"Question  3:  If  you  answer  the  last-above 
question  'Yes,'  please  state  for  what  length 
of  time  Just  prior  thereto  said  Charles  E. 
Stone  had  been  In  the  employ  of  the  defend- 
ant at  Its  roundhouse  In  Dodge  City,  Kan. 
Answer:  Last  employment  was  about  thir- 
teen months. 

"Question  4:  During  the  time  Charles  E. 
Stone  had  been  in  the  employ  of  the  defend- 
ant company  at  Its  roundhouse  lu  Dodge  City, 
Kan.,  had  he  been  employed  and  working  in 
and  about  locomotive  engines  and  other  work 
required  In  said  roundhouse?    Answer:   Yes. 

"Question  5:  At  the  time  of  receiving  his 
injuries  was  Charles  E.  Stone  a  water  chan- 
ger for  the  defendant  company  at  Its  round- 
house In  Dodge  City,  Kan.?    Answer:    Yes. 

"Question  6:  If  you  answer  the  last-above 
question  'Yes,'  please  state  for  what  length 
of  time  Just  prior  to  July  16,  1005,  said 
Charles  E.  Stone  had  been  engaged  as  such 
water  changer.  Answer:  Fourteen  days  and 
five  hours. 

"Question  7 :  During  the  time  said  Charles 
B.  Stone  had  been  emploj-ed  as  a  water 
changer  In  the  engines  of  the  defendant  com- 
pany at  Dodge  City,  Kan.,  had  he  changed 
the  water  In  from  five  to  seven  engines  each 
day  during  such  time?  Answer:  Yes;  or  as- 
sisted to  do  so. 

"Question  8:  Was  Charles  E.  Stone  famil- 
iar with  the  manner  and  the  means  to  be 
used  in  changing  the  water  In  locomotive  en- 
gines for  the  defendant  company  on  the  16th 
day  of  July,  1905?    Answer:    Yes. 

"Question  0:   Was  the  boiler  of  the  engine 
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No.  531  washed  out  on  the  16tli  day  of  July, 
1905?    Answer:   No. 

"Question  11:  Did  Charles  E.  Stone  In  the 
performance  of  his  duty  as  a  water  changer 
change  the  water  In  engine  No.  531  on  the 
16th  day  of  July,  1905?  Answer:  Attempt- 
ed to  do  so. 

"Question  12:  Was  a  blow-off  pipe  used 
in  changing  the  water  to  engine  No.  531  on 
the  16th  day  of  July,  1905?  Answer :  In  the 
attempt  to  change  the  water  the  blow-off 
pipe  was  used. 

"Question  13:  Among  the  duties  attending 
the  changing  of  water  In  engine  No.  531  did 
Charles  E.  Stone  procure  for  his  use  a  blow- 
off  pipe?    Answer:   Yes. 

"Question  14:  If  you  answer  the  question 
last-above  asked  'Xes,'  please  state  If  Charles 
E.  Stone  placed  the  same  in  position  in  said 
engine.    Answer:   Yes. 

"Question  15:  Did  Charles  E.  Stone,  on 
July  16,  1905,  turn  or  adjxist  the  blow-off  pipe 
on  engine  No.  531?    Answer:   Yes. 

"Question  16:  From  what  place  did  Charles 
E.  Stone  obtain  the  blow-off  pipe  used  In 
changing  the  water  to  engine  No.  531,  If  he 
obtained  and  used  such  pipe  for  such  pur- 
pose? Answer:  In  the  corner  by  hostler's 
office. 

"Question  17:  Was  the  blow-off  pipe  used 
by  said  Stone,  If  he  used  one,  selected  by 
him  from  several  lying  In  a  pile  near  the 
hostler's  office?  Answer:  Took  It  from  the 
comer  where  they  were  kept 

"Question  18:  Did  any  one  order  or  direct 
Charles  E.  Stone  to  change  the  water  in  en- 
gine No.  531  on  July  16,  1905?    Answer:  Yes. 

"Question  19:  If  you  answer  the  last- 
above  question  'Yes,'  please  state  who  so 
ordered  or  directed  him  In  that  particular? 
Answer:  He  received  his  orders  from  the 
head  hostler  in  the  roundhouse. 

"Question  20:  Were  the  threads  of  the 
blow-off  pipe  worn  on  July  16,  1905?  An- 
swer: Yes. 

"Question  21.  If  you  answer  the  last- 
above  question  'Yes,'  please  state  If  the  worn 
condition  of  the  threads  of  said  blow-off  pipe 
were  open  and  obvious?  Answer:  Yes;  if 
their  attention  had  been  called  to  It 

"Question  22:  Could  any  one  by  merely 
looking  discover  that  the  threads  of  the  blow- 
off  pipe  were  worn?  Answer:  Yes;  If  their 
attention  had  been  called  to  It 

"Question  23:  Was  the  worn  condition  of 
the  threads  of  the  blow-off  pipe  so  obvious 
and  plato  to  be  seen  that  anybody  upon  a 
casual  look  and  Inspection  would  observe  the 
same?  Answer:  If  their  attention  had  t)een 
called  to  it 

"Question  24:  Were  the  blow-off  pipes 
under  the  supervision  and  direction  of  the 
boiler  washer  and  water  changer?  Answer: 
No. 

"Question  25:  Was  the  boiler  washer  on 
duty  at  the  roundhouse  of  defendant  at  Dodge 
City,  on  July  16,  1905?    Answer:     No. 

"Question  26:     Did  the  boiler  washer  or 


Charles  E.  Stone  or  any  other  person  give 
any  notice  to  the  defendant  of  the  worn  con- 
dition of  the  blow-off  pipe  prior  to  the  injury 
of  Charles  E.  Stone?    Answer:    No. 

"Question  28:  If  Charles  E.  Stone  had 
looked  and  casually  Inspected  the  threads  of 
the  blow-off  pipe  when  he  obtained  and  used 
the  same  in  changing  the  water  In  engine  No. 
531,  could  he  have  observed  and  known  the 
condition  thereon?  Answer:  Yes;  if  his  at- 
tention had  been  called  or  directed  to  it. 

"Question  29:  If  you  find  that  the  de- 
fendant was  guilty  of  any  negligence  which 
was  the  proximate  cause  of  the  injury  to 
Charles  E.  Stone,  please  state  fully  to  what 
particular  it  was  negligent,  and  who,  if  any 
one,  was  guilty  of  such  negligent  acts.  An- 
swer :  Defendant,  by  neglecttog  to  keep  new 
blow-off  pipes  In  storehouse,  and  the  blow- 
off  pipe  in  use  was  unsafe  and  insufficient, 
and  that  the  condition  of  the  threads  of  said 
blow-off  pipe  had  existed  for  such  a  length 
of  time  prior  to  said  Injury  that  the  condi- 
tion was  known  to  the  defendant  or  would 
have  been  known  to  the  defendant  had  It  ex- 
ercised reasonable  care  concerning  the  same. 

"Question  30:  Did  Charles  B.  Stone  ever 
make  any  complaint  to  the  defendant  com- 
pany of  the  condition  of  the  blow-off  pipe 
which  was  used  on  engine  No.  531  on  July 
16,  1905?    Answer:    No. 

"Question  32 :  If  you  find  Charles  E.  Stone 
selected  the  blow-off  pipe  in  question  and  ar- 
ranged it  on  engine  No.  531,  please  state  if 
in  doing  so  he  used  his  own  Judgment  and 
discretion.  Answer:  He  took  the  blow-off 
pipe  from  corner  where  kept,  and  for  the  lat- 
ter part  of  question  our  answer  is  'Yes.' " 

The  Jury  returned  a  verdict  for  the  plain- 
tiff, and  the  railway  company  brings  the 
case  here  for  review. 

W.  R.  Smith,  0.  J.  Wood,  and  A.  A.  Scott, 
for  plaintiff  in  error.  A,  B.  Beeves  and  B. 
F.  Milton,  for  defendants  in  error. 

6BAVES.  J.  (after  stating  the  facts  as 
above).  The  plaintiffs  are  prevented  from 
recovery  to  this  case  because  of  the  contribu- 
tory negligence  of  the  person  injured.  The 
facts  found  by  the  jury  clearly  indicate  that 
Charles  E.  Stone  was  fully  aware  of  the  de- 
fective condition  of  the  blow-off  pipe  what 
he  used  it.  While  there  is  no  direct  evidence 
of  this  fact,  it  is  beyond  the  range  of  rea- 
sonable possibility  that  it  could  escape  his 
notice.  He,  better  than  any  other  person, 
had  an  opportunity  to  see  and  know  its  con- 
dition. He  had  it  in  his  hands  and  screwed 
it  into  the  blow-off  cock.  Its  defective  condi- 
tion was  open  to  the  casual  observation  of 
any  person.  His  duty  and  safety  both  requir- 
ed him  to  examine  as  to  its  sufficiency.  If 
he  did  not  know,  then  his  want  of  knowledge 
was  the  result  of  gross  negligence,  and  is  un- 
availing. It  was  his  duty  to  select  a  good 
blow-off  pipe,  if  there  was  one ;  and,  if  not, 
then  it  was  his  duty  to  apply  to  the  hostler 
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for  one  which  waa  not  defective.  Not  having 
done  this,  his  use  of  the  defective  pipe  was 
voluntary  and  at  Ms  own  risk.  He  was  fa- 
miliar with  the  work  and  aware  of  Its  dan- 
ger. It  has  long  been  settled  by  the  decisions 
of  this  state  that  a  person  cannot  voluntarily 
and  recklessly  place  himself  In  danger,  and 
then  shift  the  responsibility  after  an  Injury 
has  been  received.  Jackson  v.  K.  C,  L.  &  S. 
K.  K.  Co.,  31  Kan.  7G1,  3  Pac.  501;  Rush, 
etc.,  V.  M.  P.  Ry.,  36  Kan.  129,  12  Pac.  582 ; 
A.,  T.  &  S.  F.  Ry.  v.  Schroeder,  47  Kan.  315, 
27  Pac.  966;  Clark  v.  M.  P.  Ry.  Co.,  48  Kan. 
654,  29  Pac.  1138 ;  S.  K.  Ry.  Qo.  v.  Moore,  49 
Kan.  616,  81  Pac.  138;  S.  K.  Ry.  Oo.  v. 
Drake,  53  Kan.  1,  35  Pac.  825;  M.,  K.  &  T. 
Ry.  Oo.  V.  Puckett,  62  Kan.  770,  64  Pac.  631 ; 
Walker  v,  Scott,  67  Kan.  814,  64  Pac.  615; 
Lanyon  v.  Bell,  64  Kan.  739,  68  Pac.  609; 
GUlaspie  T.  United  Ironworks  Co.  (Kan.)  90 
Pac.  760;  Railway  v.  Welkal,  73  Kan.  763, 
84  Pac.  720.  The  facts  having  been  fully 
found  by  the  Jury,  judgment  follows. 

The  judgment  of  the  district  court  is  re- 
versed, with  directions  to  enter  judgment  for 
the  defendant 


<78Kaii.  8S) 

PIPER  V.  PIPER  et  al. 
(Supreme  Court  of  Kansas.    May  9,  1908.) 

Trusts  —  Resulting  Tbusts— Evidence  to 

Establish— P  ABO  L. 

Pacts  from  which  a  trust  by  implication  of 
law  arises  may  be  established  by  parol  evidence 
or  by  proof  partly  in  parol  and  partly  in  writing, 
and  where  the  claim  is  that  the  purchase  of  the 
land  was  made  by  and  for  the  benefit  of  several, 
and  the  conveyance  taken  in  the  name  of  only 
one,  any  writing  prepared  at  the  time,  as  well 
as  the  negotiations  of  the  parties,  their  acts 
and  conduct,  and  all  the  circunLstances  in  con- 
nection with  the  transaction  tending  to  prove  a 
trust,  may  be  shown  in  evidence. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  47,  Trusts,  $i  129-133.] 

(Syllabus  by  the  Conrt.) 

Error  from  District  Court,  Labette  Coun- 
ty; Thos.  J.  Flannel  ly.  Judge. 

Action  by  Arch  Piper,  as  guardian  for 
Priscilla  J.  Lanham,  an  Incompetent  person, 
against  John  F.  Piper  and  others.  Judg- 
ment for  defendants,  and  plaintiff  brings  er- 
ror.   Reversed. 

A.  D.  Neale,  for  plalntitf  in  error.  E.  L. 
Burton  and  W.  O.  Glasse,  for  defendants  in 
error. 

JOHNSTON,  C.  J.  In  an  action  brought 
by  Arch  Piper,  as  guardian  for  Priscilla  J. 
Lanham,  a  person  of  unsound  mind,  against 
John  F.  Piper  and  Angellne  Summers,  he  al- 
leged that  Mrs.  Lanham  was  the  owner  o>f  an 
undivided  one-fourth  Interest  in  a  half  sec- 
tion of  land  formerly  owned  by  their  father, 
John  F.  Piper,  Sr.  In  one  count  be  asked  for 
the  possession  of  the  land,  and  also  $500  as 
damages  for  being  kept  out  of  possession  and 
for  rents  and  profits.  In  another  count  the 
plaintiff  states  the  way  in  which  his  ward 


derived  her  Interest  In  the  land,  alleging,  In 
substance,  that  in  1897,  John  F.  Piper,  Sr., 
having  died,  George  Bennett,  the  administra- 
tor of  the  Piper  estate,  was  about  to  sell 
the  land  under  the  direction  of  the  probate 
court ;  that  an  agreement  was  made  between 
the  heirs  of  John  F.  Piper,  Sr.,  that  the  land 
should  be  purchased  for  their  benefit,  and 
the  title  thereto  taken  In  the  name  of  the 
defendant,  John  F.  Piper ;  that  to  obtain  the 
money  with  which  to  purchase  the  land  the 
heirs  procured  a  loan  for  which  they  gave  a 
note,  and  to  secure  its  payment  a  mortgage 
upon  the  land  was  also  executed;  and  that 
It  was  agreed  that,  if  the  rents  and  profits 
were  insufl9clent  to  pay  the  interest  on  the 
mortgage,  each  heir  should  share  in  paying 
the  deficiency,  and  that.  If  any  one  of  them 
failed  to  pay  his  pro  rata  share,  his  Interest 
would  cease  and  become  the  property  of  the 
remaining  purchasers.  It  was  alleged  to 
have  been  the  understanding  that  all  of  the 
heirs  were  to-be  Included  in  the  transaction, 
and  that  a  written  agreement  was  prepared 
and  signed  by  some  of  the  parties,  but  plain- 
tiff was  unable  to  state  whether  all  In  fact 
did  sign  It,  as  the  writing  was  taken  and 
retained  by  the  defendant  Piper.  What  pur- 
ported to  be  a  copy  of  the  agreement,  so  far 
as  it  was  executed,  was  set  forth,  but  it  ap- 
peared not  to  be  signed  by  the  defendant  or 
by  several  other  of  the  heirs.  It  was  further 
alleged  that  one  of  the  heirs  lost  her  Interest 
by  failing  to  pay  a  share  of  the  charges 
against  the  land,  and  that  another  had  as- 
signed her  Interest  to  the  defendant.  The 
plaintiff  asked  the  court  to  determine  the  re- 
spectve  Interests  of  the  parties  in  the  land 
and  make  a  partition  among  them.  In  his 
answer,  aside  from  other  averments  and  de- 
fenses, John  F.  Piper  admitted  the  purchase 
of  the  land  from  the  administrator,  and  also 
that  there  had  been  negotiations  looking  to 
the  purchase  of  the  land  and  holding  the 
same  for  the  benefit  of  all  of  the  heirs,  but 
that  the  agreement  was  never  consummated, 
as  all  of  the  heirs  did  not  enter  into  the 
contract,  and  he  alleged  that,  while  the 
plaintiff  had  made  some  payments  towards 
the  excess  of  the  charges  over  the  rents  and 
profits  of  the  land,  they  were  received  with 
the  imderstanding  that  the  contract  would  be 
completed,  which  was  never  done,  and  that 
plaintiff  had  failed  to  pay  other  and  later  de- 
ficiencies, and  that  the  defendant  tendered 
the  money  received  from  plaintiff  under  the 
proposed  agreement.  On  the  trial  of  the  Is- 
sues, the  verdict  was  against  the  plaintiff, 
and  he  complains  mainly  of  rulings  on  the 
admission  of  testimony. 

The  plaintiff  offered  proof  of  conversations 
between  some  of  the  heirs  and  John  F.  Piper 
as  to  the  purchase  of  the  land,  the  placing 
of  the  title  In  the  name  of  Piper,  and  that 
he  should  hold  the  land  in  trust  for  the 
heirs,  and  also  of  admissions  by  Piper  that 
he  had  taken  and  was  holding  the  land  In 
trust  for  the  other&    Testimony  was  exclud- 
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ed  which  tended  to  show  that,  when  Piper 
and  another  applied  for  the  loan  with  which 
to  buy  the  land,  It  was  then  stated  that  the 
land  was  to  be  conveyed  to  Piper,  who  was 
to  hold  it  for  the  benefit  of  the  heirs,  and 
that  the  party  from  whom  the  money  was 
obtained  Insisted  that  all  of  the  parties  In- 
terested In  the  land  should  sign  the  notes 
and  coupons.  The  record  discloses  that  most 
of  the  heirs  did  sign  the  notes  and  coupons 
given  to  obtain  the  purchase  price  of  the 
land.  The  testimony  tended  to  show  a  re- 
sulting trust  and  should  have  been  admitted. 
While  It  Is  required  that  trusts  concerning 
lands  shall  be  In  writing,  signed  by  the  party 
creating  the  same,  an  exception  is  made  as 
to  those  arising  by  implication  of  law.  Gen. 
St.  1901,  §  7875.  If  by  agreement  and  with- 
out fraudulent  purpose  tlie  plalntifT  and  oth- 
er heirs  paid  the  consideration  of  the  pur- 
chase, or  of  certain  Interests  in  the  land,  and 
vested  the  title  In  Piper,  who  was  to  hold 
the  land  for  their  use  and  benefit,  a  trust 
resulted  by  operation  of  law  In  their  favor, 
and  the  fact  that  some  of  the  agreements  and 
elements  of  the  trust  are  not  in  writing  does 
not  prevent  Its  enforcement.  Franklin  v.  Col- 
ley,  10  Kan.  200 ;  Fink  v.  Umscheid,  40  Kan. 
271,  19  Pac.  G23,  2  L.  R.  A.  146 ;  Barlow  v. 
Barlow,  47  Kan.  076,  28  Pac.  607;  Rayl  v. 
Eayl,  58  Kan.  583,  50  Pac.  501;  Lyons  v. 
Berlau,  67  Kan.  426,  73  Pac.  52 ;  Reemsnyder 
V.  Reemsnyder,  75  Kan.  565,  89  Pac.  1014; 
Gen.  St.  1901,  g  7882. 

Every  agreement  and  circumstance  tending 
to  show  that  Piper  was  acting  as  trustee  and 
holding  the  land  for  the  heirs,  or  some  of 
them,  was  competent.  The  trust  relation  may 
be  founded  partly  on  writings  and  partly  on 
oral  agreements,  as  well  as  in  the  conduct 
of  the  parties  and  the  circumstances  in  con- 
nection with  the  matter.  So  testimony  of 
the  signing  of  the  notes  and  coupons  upon 
which  the  money  to  buy  the  lands  was  bor- 
rowed, and  also  the  writing  acknowledging 
the  receipt  of  money  for  the  purchase  of  an 
Interest  of  one  of  the  heirs,  was  admissible. 
Testimony,  too,  of  the  admissions  of  Pliier, 
whether  oral  or  In  writing,  that  he  was  act- 
ing in  the  capacity  of  a  trustee,  should  have 
been  received.  Any  act  of  his  In  recognition 
of  the  trust  while  holding  the  land,  such  as 
the  receipt  of  money  from  the  plalntltt  and 
others  in  payment  of  a  proportionate  share 
of  the  charges  upon  the  land  where  they  ex- 
ceeded the  rents  and  profits  derived  from  It, 
fks  well  as  his  purchase  of  the  interests  ac- 
quired by  some  of  the  heirs  under  the  trust 
agreement,  would  tend  to  establish  the  trust, 
and  was  therefore  admissible.  Some  testi- 
mony of  that  character  was  admitted,  but 
much  that  was  material  and  corai)etent  was 
excluded.  An  objection  to  some  of  the  testi- 
mony excluded  was  that  the  witness  occupied 
the  privileged  relation  of  attorney,  but  the 
ruling  of  the  trial  court  was  not  placed  on 
that  ground.  Later  In  the  trial  some  testi- 
mony, similar  to  that  excluded,  appears  to 


have  been  received,  but  not  In  gnch  a  way,  or 
to  such  an  extent,  as  to  cure  the  error  that 
had  been  committed. 

It  Is  argued  that  plaintlfF  based  his  right 
of  recovery  upon  a  written  agreement,  and 
for  that  reason  defendant's  admissions  and 
the  conversations  that  were  had  outside  of 
that  writing  were  not  competent  testimony. 
Plaintiff  did  set  forth  a  purported  writing 
signed  by  some  of  the  heirs,  but  not  signed 
by  the  defendant,  and  which  upon  Its  face 
appeared  to  be  incomplete.  There  was  an 
averment,  too,  that  piaintifl!  was  nnable  to 
state  whether  all  of  the  parties  had  signed 
it,  as  the  writing  had  been  taken  and  retain- 
ed by  Piper,  but  that  the  terms  written  in  it 
bad  t>een  fully  accepted  and  agreed  upon  by 
all  of  the  parties.  The  signing  of  this  paper 
by  plaintiff  did  not  preclude  proof  of  all  of 
the  circumstances  Including  the  writing  itself 
which  tended  to  show  a  trust  in  the  land,  and 
that  which  was  offered  did  not  contradict  tbe 
terms  embodied  in  the  writing.  If  the  trans- 
action had  the  elements  of  a  resulting  trust 
the  failure  to  complete  the  contract,  showing 
the  terms  agreed  upon  at  the  time  the  land 
was  purchased,  will  not  defeat  the  trust. 
The  trial  court  properly  advised  the  Jurv 
that,  in  ascertaining  whether  the  land  was 
purchased  by  Piper  as  trustee  for  the  others, 
or  solely  upon  his  own  account,  they  might 
"take  into  consideration  any  writing  that 
may  have  been  drawn  up  at  the  time,  the 
conversations  of  the  parties,  their  acts,  con- 
duct, and  all  of  the  circumstances  In  connec- 
tion with  the  matter." 

The  exclusion  of  testimony  which  came 
within  this  rule  requires  a  reversal  of  the 
judgment  and  the  remanding  of  the  case  for 
another  trial. 


(77  Kan.  IB» 
KNIGHTS  OF  MACCABEES  OF  THE 
WORLD  V.  NELSON. 

(Supreme  Court   of  Kansas.     April   11,  1908. 
Rehearing  Denied  May  15,  1908.) 

Insurance— Life  Insueance— Application- 
Amendment  OF  By-Laws— Death  by  Sui- 
cide. 

In  tbe  written  ai>plication  for  membership 
to  an  insurance  association  was  the  following: 
■'This  application  and  the  laws  of  the  Supreme 
Tent  now  in  force,  or  that  may  hereafter  be 
adopted,  are  made  a  part  of  the  contract  be- 
tween myself  and  the  Supreme  Tent,  and  1,  for 
myself  and  my  beneficiary  or  beneficiaries,  agree 
to  conform  to  and  be  governed  tliereby." 

In  the  certificate  issued  to  him  in  which  the 
association  undertook  to  pay  a  certain  amoant  to 
his  beneficiary  upon  his  death  occurred  the  fol- 
lowing: 

"Provided  he  shall  have  in  every  particular 
complied  with  tbe  laws,  rules,  and  regulations 
of  the  order  governing  members  and  their  bene- 
ficiaries which  are  now  in  force,  or  may  here- 
after be  adopted  by  the  Supreme  Tent,  or  the 
subordinate  tent  to  which  he  belongs.  •  •  •  " 
A  by-law  of  the  association  in  force  at  the 
time  of  the  issuance  of  the  certificate  contain- 
ed the  following: 

"But  no  benefit  shall  be  payable  on  account 
of  the  death  of  any  member  while  engaged  in  a 
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mob,  •  *  *  or  by  reason  of  death,  the  result 
of  snicide,  within  two  years  after  admission." 

Thereafter,  and  some  years  before  the  death 
of  the  member,  the  association  regularly  amend- 
ed its  by-laws  to  read  as  follows: 

"Xo  benefits  shall  be  paid  on  account  of  the 
death  of  a  member  when  death  was  the  result 
of  suicide,  whether  the  member  taking  his  life 
was  sane  or  insane  at  the  time,  provided  that 
in  case  of  suicide  twice  the  amount  of  all  assess- 
ments or  month  rates  paid  to  the  Supreme  Tent 
by  such  member  shall  be  paid  back  to  the  bene- 
ficiai7  named  in  the  certificate,  or  to  the  per- 
son found  to  be  entitled  to  receive  the  same, 
•  •  •  which  amount  shall  not  exceed  the  fnce 
of  the  certificate  ♦  *  •  and  such  amount 
shall  be  the  full  amount  that  can  be  claimed  in 
such  case." 

Held,  that  in  such  case  the  amendment  to  the 
by-law.s  is  ren.sonable  and  is  valid,  and  the  mem- 
ber having  come  to  his  death  by  suicide,  the 
beneficiary  is  entitled  to  recover  upon  the  bene- 
fit certificatft  only  twice  the  amount  of  all  as- 
ses.sraents  or  month  rates  paid  to  the  Supreme 
Tent  by  him. 

[Ed.  Note.— For  cnses  in  point,  see  Cent.  Dig. 
vol.  28,  Insurance,  §  18.k5.] 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Atchison  Coun- 
ty;  B.  F.  Hudson,  Judge. 

Action  by  Anna  Nelson  against  the  Knights 
of  the  Maccabees  of  the  World.  Judgment 
for  plaintiff,  and  defendant  brings  error.  Re- 
versed and  remanded. 

Plaintiff  In  error  Is  a  fraternal  Insurance 
association.  In  1892  Andrew  Nelson,  the  de- 
ceased husband  of  the  defendant  in  error,  was 
admitted  to  membership  In  the  association, 
and  received  a  certificate  or  policy  of  Insur- 
ance, by  the  terms  of  which  the  association 
agreed  to  pay  the  amount  of  one  assessment, 
not  exceeding  |2,000.  to  his  beneficiary,  upon 
certain  conditions,  at  his  death.  The  defend- 
ant In  error  was  named  as  his  beneficiary. 
Nelson  died  November  17,  1905,  and  proof  of 
his  death  was  duly  made,  as  was  also  a  de- 
mand for  payment  of  the  indemnity  of  ?2,000 
by  the  beneficiary.  The  association  claimed 
that  Nelson  died  by  his  own  hand;  that  un- 
der the  provision  of  the  by-laws  In  force  at 
the  time  of  his  death  his  beneficiary  was  en- 
titled to  only  twice  the  amount  paid  as  dues 
by  Nelson  during  his  lifetime,  which  sum  was 
$768.  A  compromise  was  effected,  and  the 
association  paid  Mrs.  Nelson  $1,000.  There- 
after she  brought  suit  against  the  associa- 
tion for  the  additional  $1,000,  claiming 
that  the  compromise  had  been  procured  by 
fraud,  which  the  defendant  denied.  A  trial 
was  had  upon  the  issues  substantially  ac- 
cording to  the  facts  as  set  forth,  and  Mrs. 
Nelson  recovered  the  full  amount  she  claimed, 
and  the  association  brings  the  case  here  for 
review. 

Waggener,  Orr  &  Cballls  (D.  D.  Aiken,  of 
counsel),  for  plaintiff  in  error.  C.  D.  Walker 
and  J.  L.  Berry,  for  defendant  in  error. 

SMITFT,  J.  (after  stating  the  facts  as 
above).  The  association  assigns  numerous  er- 
rors in  the  Introduction  of  evidence,  in  the 
overruling  of  its  demurrer  to  plaintiff's  evi- 


dence, and  in  the  giving  a  refusal  of  the 
Instructions.  The  association  does  not  ques- 
tion but  that  one  assessment  would  have 
aggr^ated  the  amount  of  $2,000,  and  It  was 
admitted  on  the  argument  of  this  case  that 
Nelson  came  to  his  death  by  suicide.  In 
their  briefs  counsel  for  each  party  have  con- 
curred in  the  statement  that  the  case  here 
should  be  determined  upon  the  contract  of 
Indemnity.  It  is  said  in  the  brief  of  the 
defendant  in  error:  "We  insist,  In  the  sec- 
ond place,  that  the  only  dispute  between  the 
parties  was  as  to  the  legal  effect  of  admit- 
ted facts.  *  •  •  If  the  plaintiff's  con- 
struction of  the  contract  Is  law,  the  defend- 
ant owed  the  plaintiff  on  the  death  of  An- 
drew Nelson,  on  compliance  by  her  with  the 
conditions  of  the  policy,  $2,000  on  a  contract 
obligation.  If,  under  the  law,  the  defend- 
ant's contention  as  to  what  constituted  the 
contract  Is  correct,  the  defendant  owed  the 
plaintiff  according  to  the  terms  of  the  con- 
tract as  contended  for  by  it  $738.  In  nei- 
ther event  could  there  be  any  dispute  as  to 
the  amount  of  the  obligation."  We  fully 
agree  with  counsel  in  their  statement  of  the 
status  of  the  case  here,  and  that  the  contract 
itself  under  the  admitted  facts  Is  determin- 
ative of  our  decision.  We  shall  therefore 
ignore  the  detailed  specifications  of  error  by 
which  practically  the  same  question  is  re- 
I)eatedly  raised,  and  shall  proceed  to  the  dis- 
cussion and  determination  of  the  rights  of  the 
parties  under  the  contract. 

In  the  application  of  Andrew  Nelson  for 
admission  to  the  order  and  for  the  contract 
of  endowment  occurs  the  following:  "I  here- 
by declare  that  the  above  are  fair  and  true 
answers  to  the  foregoing  questions,  and  I 
hereby  agree  that  these  statements  in  the  ap- 
plication and  the  laws  of  the  Supreme  Tent 
of  the  Knights  of  The  Maccabees  of  the 
World  now  in  force,  or  that  may  hereafter 
be  adopted,  shall  form  the  basis  of  this  con- 
tract of  endowment.  »  •  »  This  appli- 
cation and  the  laws  of  the  Supreme  Tent  now 
in  force,  or  that  may  hereafter  be  adopted, 
are  made  a  part  of  the  contract  between  my- 
self and  the  Supreme  Tent,  and  I,  for  my- 
self and  my  beneficiary  or  beneficiaries, 
agree  to  conform  to  and  be  governed  thereby." 

The  portion  of  the  certificate  material  In 
this  consideration  reads:  "This  certifies  that 
Sir  Knight  Andrew  Nelson  has  been  regular- 
ly admitted  In  and  is  recognized  as  a  mem- 
ber In  good  standing  of  Atchison  Tent  Num- 
ber 2,  located  at  Atchlsou,  Kan.,  and  that.  In 
accordance  with  and  under  the  provisions  of 
the  laws  governing  the  order,  his  legal  bene- 
ficiary named  herein  is  entitled  to  receive 
one  assessment  on  membership,  but  not  ex- 
ceeding In  amount  the  sum  of  $2,000,  and 
the  said  sum  will  be  paid  as  a  benefit  to  An- 
na Nelson,  his  wife,  upon  satisfactory  proof 
of  his  death,  together  with  the  surrender  of 
this  certificate,  provided  he  shall  have  in 
every  particular  complied  with  the  laws, 
rules,  and  regulations  of  the  order  govern- 
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lug  members  and  their  beneficiaries  wbicb  are 
now  in  force,  or  may  hereafter  be  adopted  by 
the  Supreme  Tent,  or  the  subordinate  tent  to 
which  he  belongs  has  not  obtained  his  mem- 
l)crship  by  fraud  or  misrepresentation  as  to 
his  age,  physical  condition,  or  occupation 
when  admitted  to  membership."  Section  183 
of  the  by-laws  of  the  association,  which  was 
in  force  at  the  time  the  certificate  was  issued 
to  Nelson,  provides,  among  other  things,  the 
following:  "But  no  benefit  shall  be  payable 
on  account  of  the  death  of  any  member  while 
engaged  in  a  mob,  *  *  *  or  by  reason  of 
death,  the  result  of  suicide,  within  two  years 
after  admission." 

In  Mjiy,  1895,  a  new  by-law  (section  173) 
was  adopted  in  lieu  of  or  as  an  amendment 
to  the  foregoing,  which  latter  section  contains 
the  following  provision  among  others:  "And 
no  benefit  shall  be  paid  on  account  of  the 
death  or  disability  of  any  member  while  en- 
gaged in  a  mob,  *  •  *  or  when  death  was 
the  result  of  suicide,  within  one  year  after 
admission,  whether  the  member  so  taking  his 
own  life  was  sane  or  Insane  at  the  time." 

In  August,  1901,  the  association  again 
amended  its  by-laws  and  adopted  the  follow- 
ing section  relating  to  suicide,  which  section 
was  In  force  up  to  the  time  of  the  death  of 
Kelson  and  the  trial  of  the  case:  "Section 
432.  No  benefits  shall  be  paid  on  account  of 
the  death  of  a  member  when  death  was  the 
result  of  suicide,  whether  the  member  talking 
his  life  was  sane  or  insane  at  the  time,  pro- 
vided that  In  case  of  suicide  twice  the  amount 
of  all  assessments  or  month  rates  paid  to  the 
Supreme  Tent  by  such  member  shall  be  paid 
back  to  the  beneficiary  named  in  the  certifi- 
cate, or  to  the  person  found  to  be  entitled  to 
receive  the  same,  which  amount  shall  not  ex- 
ceed the  face  of  the  certificate,  and  such 
amount  shall  be  the  full  amount  that  can 
be  claimed  in  such  case." 

It  is  contended  on  the  part  of  the  asso- 
ciation that  the  payment  of  the  benefit  is  gov- 
erned by  the  by-law  adopted  in  1901,  which 
■was  in  force  at  the  time  of  Nelson's  death. 
On  the  other  hand,  Mrs.  Nelson  contends  that 
the  by-law  in  force  at  the  time  the  certificate 
Issued  was  a  part  of  the  contract,  and  that 
the  association  could  not  change  the  contract 
without  the  personal  consent  of  Nelson  to 
his  prejudice  or  the  prejudice  of  his  bene- 
ficiary. An  imposing  array  of  authorities  is 
cited  In  support  of  each  of  these  proposi- 
tions respectively,  but  the  question  is  hardly 
an  open  one  in  this  court.  In  Miller  v.  Na- 
tional Council,  69  Kan.  239,  76  Pac.  831,  Mr. 
Justice  Greene,  speaking  for  the  court  in  a 
case  relating  to  the  change  of  the  rate  of  the 
monthly  assessments,  says:  "The  Important 
question  in  this  case  is,  did  the  association, 
with  the  consent  of  the  plaintiff,  reserve  the 
power  so  to  alter  or  amend  its  by-laws  subse- 
quently to  the  issuance  of  the  plaintifTs  cer- 
tificate as  to  Increase  the  amount  of  its 
monthly  assessments?  The  plaintiff's  certifi- 
cate is  not  his  entire  contract,  and  therefore 


not  determlnatlre  of  bis  rights  and  duties. 
It  is  not  complete  in  Itself.  Some  of  the 
conditions  and  agreements  which  made  his 
contract  must  be  looked  for  elsewhere.  The 
certificate  does  not  contain  a  statement  of 
what  bis  rate  of  assessment  is,  only  when  it 
shall  be  paid.  To  supply  these  omissions  we 
must  look  to  the  by-laws  of  the  association, 
his  application,  and  certificate.  •  •  •  The 
condition  in  the  plaintiff's  certificate  that  he 
should  in  every  particular  while  a  member 
of  the  order  comply  with  all  the  laws,  rules, 
and  requirements  thereof  was  a  consent  on 
his  part,  not  only  to  comply  with  the  laws 
then  in  force,  but  also  to  comply  with  all  rea- 
sonable rules  and  regulations  that  might  be 
made  thereafter  in  the  interests  of  the  as- 
sociation. Eivery  person  Joining  an  associa- 
tion obligates  himself,  without  so  expressing 
It,  to  conform  to,  comply  with,  all  its  exist- 
ing laws ;  and,  if  the  provision  in  the  plain- 
tiff's certificate  means  anything,  It  is  that 
he  agreed  to  comply  with  all  the  laws  tbea 
in  force  or  subsequently  to  be  enacted  by  the 
National  Council."  In  that  case,  as  In  this, 
it  was  shown  that  the  supreme  body  of  the 
organization  had  iwwer  at  its  annual  meet- 
ings to  diange  the  by-laws  of  the  association. 
The  defendant  in  error  attempts  to  discrim- 
inate between  the  Miller  Case  and  the  case 
at  bar,  and  says  that  the  provision  In  the 
policy  requiring  the  member  to  comply  with 
all  the  reasonable  rules  and  regulations  of 
the  association  applies  to  the  question  decid- 
ed In  the  Miller  Case,  to  wit,  the  power  to 
increase  the  amount  of  the  monthly  assess- 
ments so  far  as  reasonably  necessary  to  en- 
able it  to  comply  with  Its  contracts,  but  does 
not  apply  to  the  present  case  where  the  by- 
law undertakes  to  decrease  the  endowment 
to  be  paid  upon  the  death  of  the  member 
occurring  by  suicide  after  the  lapse  of  more 
than  two  years.  It  cites  In  support  of  this 
contention  Court  of  Honor  v.  Updegraff,  68 
Kan.  474,  75  Pac.  477.  In  that  case  a  by-law 
of  the  association  provided  in  substance  that 
the  order  would  not  pay  benefits  of  members 
who  committed  suicide  whether  sane  or  In- 
sane, with  specific  exceptions.  But  In  all 
cases  not  within  the  said  exceptions  the 
amount  of  money  contributed  to  the  bene- 
fit fund  by  such  members  should  be  returned 
and  be  paid  to  the  beneficiary  out  of  said 
fund  in  lieu  of  the  benefit  A  section  of  the 
constitution  of  that  order  which  was  in  force 
at  the  time  the  certificate  was  issued,  and  at 
the  date  of  the  holder's  death  provided: 
"After  two  years  certificates  of  membership 
shall  be  uncontestable  for  any  cause  except 
fraud,  violation  of  the  constitution  or  laws 
of  this  order,  or  failure  to  pay  assessment 
for  benefit  and  general  funds  as  provided  by 
the  laws."  The  decision  in  that  case  is,  in 
effect,  the  determination  of  which  of  two 
confilcting  provisions  shall  govern,  that  Is, 
whether  the  provision  in  the  certificate  it- 
self which  rendered  it  incontestable  after 
two  years  was  rendered  void  by  the  provision 
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of  the  by-law  relattng  to  saldde;  and  the 
court  decided  that  the  incontestable  provision 
In  the  constitution,  made  a  part  of  the  certifi- 
cate, governed  and  upheld  the  claim  of  the 
beneficiary.  The  rule  is  that,  where  the 
member  of  such  an  organization  consents 
that  he  and  bis  beneflclaries  shall  be  govern- 
ed by  the  laws,  rules,  and  regulations  of  the 
association  in  force  and  existing  at  the  time 
the  certificate  issues,  or  which  may  be  there- 
after adopted,  is  conclusive  upon  himself  and 
his  beneficiaries  as  to  all  reasonable  changes 
■which  may  be  made  therein. 

In  RItter  v.  Mutual  Life  Ins.  Ompany, 
169  U.  8.  139,  18  Sup.  Ct.  300,  42  L.  Ed.  693, 
It  Is  held  In  substance  that,  where  an  assured, 
holding  an  ordinary  policy  of  life  insurance, 
comes  to  his  death  by  suicide  while  sane,  and 
there  Is  no  incontestable  provision  In  the  pol- 
icy and  no  provision  whatever  In  regard  to 
suicide,  the  policy  is  issued  upon  the  common 
expectancy  of  life,  and  if  the  Insured,  by  his 
own  act,  attempts  to  hasten  the  maturity 
thereof,  the  policy  becomes  void.  The  risk 
assumed  by  the  Insurer  la  therein  compared 
to  the  risk  under  a  fire  insurance  policy 
where  there  Is  no  provision  relating  to  the 
effect  of  an  assured  destroying  his  own  prop- 
erty by  fire.  In  which  cases  of  course  it  is 
universally  held  that  the  contract  of  indem- 
nity cannot  be  enforced.  It  is  also  said  In 
the  RItter  Case,  supra,  that  to  allow  an  In- 
sured or  his  beneficiaries  to  recover  an  In- 
demnity upon  a  death  resulting  from  suicide 
Is  against  public  policy,  and  that,  if  a  policy 
were  written  with  the  express  provision  that, 
if  the  insured  should  come  to  his  death  by 
his  own  band,  the  Insurer  would  pay  the  in- 
demnity to  his  beneficiary  or  estate,  the  con- 
tract would  probably  be  void  as  against  pub- 
lic policy. 

The  question,  then,  for  our  determination, 
Is  whether  the  change  made  In  the  by-laws 
of  the  association  Is  a  reasonable  change.  In 
1892  when  the  certificate  In  this  case  was 
Issued  the  association  expressly  provided  that 
It  would  not  pay  any  indemnity  In  case  the 
holder  of  the  certificate  came  to  his  death  by 
suicide  within  two  years.  In  1895  It  Is  to  be 
presumed  the  association  found  It  necessary 
and  expedient  to  change  the  rules,  and  to 
provide  that  no  indemnity  would  be  paid  if 
the  holder  of  the  certificate  oame  to  his  death 
by  suicide  within  one  year.  Again,  In  1901 
the  association  found  it  expedient  to  change 
Its  by-laws,  and  provided  that  no  benefits 
should  be  paid  on  account  of  the  death  of  a 
member  when  death  was  the  result  of  suicide, 
but  that  it  would  pay  the  beneficiary,  in  the 
case  of  suicide,  twice  the  amount  of  all  as- 
sessments or  month  rates  paid  to  the  Su- 
preme Tent  by  the  member,  not  exceeding  the 
face  of  the  certificate.  This  latter  change 
accords  with  public  policy  in  removing  the 
inducement  which  a  member  might  possibly 
have  to  benefit  his  beneficiary  by  his  own  sui- 
cide, and  the  provision  to  pay  double  the 
amount  the  association  has  received  by  rea- 


son of  bis  membership  anfl  the  Issuance  of 
the  certificate  does  not  seem  to  be  unreason- 
able. While  this  provision  of  the  by-law 
was  not  in  existence  at  the  time  the  member 
took  out  his  certificate,  or  for  a  large  portion 
of  the  time  that  he  was  paying  assessments 
according  to  his  contract,  it  must  be  held 
that  by  his  contract  he  consented  to  all  rea- 
sonable changes  In  the  by-laws  of  the  asso- 
ciation. It  is  right  and  reasonable  that  all 
life  insurance  organizations  should  decline  to 
contract  for  the  payment  of  any  indemnity 
where  death  results  from  suicide.  The  by- 
law adopted  by  this  association,  however,  is, 
from  a  financial  standpoint,  more  fair.  It 
provides  for  the  return  of  twice  the  amount 
it  has  received. 

The  conclusion  to  which  we  have  arrived 
makes  it  unnecessary  to  consider  the  objec- 
tion made  by  Mrs.  Nelson  that  the  settlement 
was  procured  by  fraud  or  unfair  means;  our 
conclusion  being  that  she  has  already  receiv- 
ed more  than  the  association  was  obliged  to 
pay.  If  we  should  assume,  as  we  do  not, 
that  the  settlement  was  procured  by  unfair 
means,  she  is  not  prejudiced  thereby. 

The  Judgment  of  the  court  below  is  revers- 
ed, and  the  case  is  remanded,  with  Instruc- 
tious  to  enter  Judgment  in  favor  of  the  de- 
fendant below. 


HENDERSON  et  al.  t.  BELDEN. 

(Supreme  Court  of  Kansas.    May  9,  1908.) 

Ejectment  —  Pleading  —  PisTiTioN—Suirri- 

CIENCY. 

In  view  of  sections  24  and  29  of  the  act  re- 
lating to  wills  (sections  7961.  7966.  Gen.  St. 
1901),  the  former  providing  that  authenticated 
copios  of  wills  executed  and  proved  according 
to  tlie  laws  of  another  state  may  be  admitted 
to  record  in  the  probate  court  of  any  county  of 
this  state  where  any  property  to  which  it  re- 
lates is  situated,  and  shall  thereupon  have  the 
same  validity  as  domestic  wills,  and  the  latter 
that  no  will  shall  be  effectual  to  pass  real  or 
personal  estate  unless  it  shall  have  been  duly 
admitted  to  probate  or  recorded  as  provided  in 
said  act,  a  petition  in  ejectment  is  demurrable 
which  bases  the  plaintiff's  right  to  recover  upou 
an  allegation  that  real  property  in  Kansas  was 
devised  to  him  by  a  will  which  had  been  duly 
admitted  to  probate  in  another  state,  but  is 
silent  as  to  any  record  thereof  having  been  made 
here. 
(Syllabus  by  the  Court.) 

Error  from  Court  of  Common  Fleas,  Wyan- 
dotte County;    William  G.  Holt,  Judge. 

Ejectment  by  R.  L.  Henderson  and  others 
against  J.  S.  Belden.  Judgment  for  defend- 
ant, and  plaintiffs  bring  error.    Affirmed. 

Haywood  &  McLane,  and  Miller,  Buchan 
&  Miller,  for  plaintifrs  in  error.  J.  W.  Jenk- 
ins, S.  A.  Handy,  Milton  Moore,  and  Horace 
S.  Kimball,  for  defendant  In  error. 

MASON,  J.  This  proceeding  Is  brought  to 
reverse  a  ruling  sustaining  a  demurrer  to  a 
petition  which  Is  substantially  one  in  eject- 
ment. The  plaintiffs  claim  title  as  devisees 
in  a  will  duly  probated  in  Maryland.    Tb« 
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petition  does  not  allege,  however,  that  the  | 
win  has  ever  been  admitted  to  probate  or 
record  in  this  state.    Tbe  Kansas  act  relating 
to  wills  contains  these  provisions  (sections 
7961,  7966,  Gen.  St.  1901): 

"Authenticated  copies  of  wills  executed 
and  proved  according  to  the  laws  of  any  state 
or  territory  of  the  United  States,  relative 
to  any  property  In  this  state,  may  be  ad- 
mitted to  record  In  the  probate  court  of  any 
county  In  this  state  where  any  part  of  snch 
property  may  be  situated ;  aiid  such  authen- 
ticated copies  so  recorded  shall  have  the  same 
validity  as  wills  made  in  this  state  In  con- 
formity with  the  laws  thereof." 

"No  will  shall  be  effectual  to  pass  real  or 
personal  estate  unless  it  shall  have  been  duly 
admitted  to  probate  or  recorded  as  provided 
In  this  act." 

It  is  manifest  that  the  words  "or  recorded" 
in  section  7966  have  reference  to  the  record- 
ing of  foreign  wills  provided  for  in  section 
7961.  The  plalntitrs  suggest  no  other  inter- 
pretation of  tbe  statute,  but  contend  that  as 
against  a  demurrer  the  allegation  of  their  pe- 
tition that  the  owner  of  the  land  "devised"  it 
to  them  must  be  held  to  Imply  that  whatever 
steps  were  necessary  to  make  the  devise  effec- 
tual were  taken.  Including  the  probate  and 
recording  of  the  will.  Po.<«slbly  a  broad  gen- 
eral allegation  that  the  owner  devised  the 
land  to  the  plaintiffs  might  have  been  entitled 
to  receive  this  very  liberal  construction.  But 
the  plaintiffs  set  out  specifically  a  part  of 
the  court  proceedings  upon  which  they  must 
rely  (the  original  probate  of  the  will);  and 
it  cannot  l>e  presumed  In  their  behalf  that 
other  proceedings  had  been  had  (a  supple- 
mentary probate  and  record  in  this  state) 
which  they  do  not  mention.  As  these  con- 
siderations compel  an  affirmance  of  the  Judg- 
ment, it  Is  unnecessary  to  determine  any  of 
the  other  questions  discussed  In  the  briefs. 

The  judgment  Is  affirmed. 


SAINDON  V.  MORRBIyL  et  al. 
(Supreme  Court  of  Kansas.    May  9,  1908.) 

Appeal  and  13bbob  —  Review— Insufficient 

Damages. 

Wliore,  in  an  notion  to  recover  damagpa  for 
an  assault  and  battery,  the  amount  of  recovery 
has  been  determined  by  the  verdict  of  a  jury, 
and  the  verdict  lias  been  approved  by  the  over- 
ruling of  a  motion  for  a  new  trial,  held,  this 
court  will  not  reverse  the  judgment  for  the  rea- 
son only  that  the  evidence  may  seem  to  justify 
the  recovery  of  a  larger  sum. 

[Ed.  Note. — For  cases  In  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  §§  3944,  3943,  3093.] 

(Syllabus  by  the  Court.) 


Error  from  District  Conrt,  Graham  Coun* 
ty ;   Charles  W.  Smith,  Judge. 

Action  by  John  Saindon  against  Joseph 
Morreil  and  others.  Judgment  for  plaintiff. 
From  an  order  denying  a  new  trial  becatise 
of  the  insafflclency  of  the  damages,  plaintiff 
brings  error.    Affirmed. 

F.  D.  Turck,  for  plaintiff  in  error. 

SMITH,  3.  Plaintiff  to  error  brought  this 
action  to  recover  damages  alleged  to  have 
been  sustained  In  the  sum  of  $l,8Su  by  an  as- 
sault and  battery.  On  tbe  trial  to  a  Jury, 
after  instructions  by  the  court  bad  been  giv- 
en, a  verdict  for  the  plaintiff  was  returned 
in  the  sum  of  $15.  Plaintiff  filed  a  motion 
for  a  new  trial,  which  was  overruled,  and 
judgment  was  rendered  in  accordance  with 
the  verdict  Tbe  only  error  assigned  is  tbe 
overruling  of  the  motion  for  a  new  triaL 

It  is  urged  that  tbe  jury  could  not  have 
come  to  the  conclusion  that  tbe  plaintiff  was 
damaged  only  in  so  small  an  amount  exc-ept 
by  disregarding  tbe  Instructions  of  the  court 
and  by  discarding  the  evidence  of  several  un- 
disputed witnesses.  The  instructions  only 
limited  the  amount  of  recovery  to  tbe  amount 
claimed  In  tbe  petition.  If,  as  a  proposition  of 
law,  all  the  undisputed  testimony  of  tbe  wit- 
nesses was  to  be  taken  as  true,  we  should 
not  hesitate  to  say  the  plaintiff  was  entitled 
to  a  much  larger  verdict  and  judgment,  ap- 
proximating perhaps  tbe  full  amount  claim- 
ed. Such,  however,  is  not  the  law.  It  is  the 
province  of  the  jury  to  determine,  In  the  first 
instance,  the  credibility  of  the  witnesses  pro- 
duced before  it,  and  what  their  testimony 
proves,  even  though  the  witnesses  were  not 
contradicted.  Ilarrod  &  Haulan  v.  Laatham 
Mer.  &  Com.  Co.  (Kan.)  Oo  Pac.  10  (March, 
1908) ;  Jcvons  v.  Railroad  Co.,  70  Kan.  491, 
78  Pac.  817;  Railroad  Co.  v.  Gelser.  C8  Kan. 
281,  75  Pac.  C8;  Avery  v.  Railroad  Co.,  73 
Kan.  563,  85  Pac.  600;  Watklns  v.  Merchan- 
dise Co.  (Kan.)  92  Pac.  1102.  Upon  a  motion 
for  a  new  trial,  uiH)n  the  ground  that  the 
verdict  Is  not  supported  by  tbe  evidence,  be- 
ing presented.  It  becomes  the  duty  of  the 
trial  Judge  to  reconsider  and  weigh  the  evi- 
dence according  to  the  verdict,  and  give  it 
such  weight  as  he  deems  it  entitled  to.  In 
this  case  the  amount  of  damages  the  plain- 
tiff was  entitled  to  recover  was  a  question 
of  fact  for  the  jury  to  determine.  The  jury 
pronounced  Its  conclusion  thereon  by  its  ver- 
dict, and  the  trial  court  has  approved  tbe 
verdict,  and  has  rendered  judgment  for  the 
amount  f^pecified  therein.  The  judgment  will 
not  be  reversed  because  the  evidence  would 
seem  to  justify  a  larger  amount  of  damages. 

The  judgment  is  affirmed. 
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SAUNDERS  V.  ROBISON  et  al. 
(Supreme  Court  of  Idaho.     May  21,  190a) 

1.  Waters  and  Water  CoUB&es  —  Wateb 
RioiiTS— Placb  of  Use  fob  Mining  Pub- 
poses— E  STO  PPEI.. 

Where  one  claiming  the  right  to  the  use  of 
the  waters  of  a  stream  has  made  his  appropria- 
tion and  diversion  on  one  branch  or  fork  of  the 
stream,  and  a  sabseqnent  appropriator  makes 
his  appropriation  and  diversion  lower  down  the 
stream  and  below  the  forks  of  the  stream,  such 
subsequent  appropriator  cannot  be  injured  and 
has  no  cause  of  complaint  on  account  of  the  prior 
appropriator  conveying  the  waters  of  the  fork 
or  branch  of  the  stream  on  which  he  made  his 
appropriation  to  the  other  branch  of  the  stream 
for  use  on  his  placer  mines,  for  the  reason  that 
the  subsequent  locator  gets  the  full  benefit  of 
all  the  waters  left  after  they  have  been  used 
by  the  prior  appropriator. 

2.  Same— Aqbeement  as  to  Divebsiok— Es- 
toppel. 

Where  prior  and  subsequent  locators  of  the 
waters  of  a  stream  have  misunderstandings  and 
differences  with  reference  to  the  right  to  divert 
the  waters  of  a  stream  and  convey  them  to  dis- 
tant points  for  use,  and  they  reach  an  agreement 
and  understanding  whereby  each  shall  be  per^ 
mitted  to  construct  his  diverting  works  and 
ditches,  and  in  reliance  thereon  they  do  con- 
struct such  works  and  expend  money  thereon, 
each  will  thereafter  be  estopjwd  from  denying 
the  right  of  the  other  to  divert  and  tise  the  wa- 
ters in  accordance  with  such  agreement  or  un- 
derstanding. 
(Syllabus  by  the  (>)urt.) 

Appeal  from  District  C!oart,  Boise  County; 
Geo.  H.  Stewart,  Judge. 

Action  by  John  E.  Saunders  against  R.  S. 
Robison  and  others  to  enjoin  defendants 
from  diverting  the  waters  of  a  certain  stream. 
Judgment  for  defendants,  and  plaintiff  ap- 
peals.   Affirmed. 

Hawley,  Puckett  &  Hawley,  for  appellant 
H.  Ifc  Fisher  and  Wyman  &  Wyman,  for  re- 
spondents. 

AILSHIB,  C.  J.  This  is  an  appeal  from 
a  Judgment  and  order  denying  a  motion  for 
a  new  trial.  The  action  was  commenced  by 
plaintiff  to  enjoin  defendants  from  interfer- 
ing with  bis  use  of  the  water  of  Boyle's 
Gulcb,  which  is  a  small  stream  tributary  to 
Wolf  creek  near  Placervllle  In  Boise  cotm- 
ty.  The  complaint  alleges  that  the  plaintiff, 
Saunders,  owns  certain  placer  mining  prop- 
erty situated  along  Boyle's  Gulch  above  the 
entrance  Into  Wolf  creek,  and  that  he  is  en- 
titled to  600  inches  of  the  flow  of  the  stream 
for  use  on  his  placer  mines  under  an  appro- 
priation dating  from  December,  1885.  The 
defendants  denied  the  plaintiff's  right  and 
priority,  and  asserted  an  appropriation  and 
priority  to  all  the  waters  of  the  stream,  su- 
perior and  paramount  to  the  right  and  Inter- 
est of  the  plaintiff.  The  trial  resulted  in  a 
judgment  in  favor  of  the  defendants. 

The  principal  argument  by  the  appellant 
In  this  court  is  the  right  of  a  prior  appro- 
priator of  the  waters  of  a  stream  in  this 
state  for  mining  purposes  to  subsequently 
change  the  place  of  use  of  such  waters  to  the 
Injury  or  prejudice  of  a  subsequent  appro- 
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prlator  who  has  been  diverting  the  waters 
from  the  stream  at  a  point  below  the  prior 
and  senior  locator  and  appropriator.  The 
principal  facts  in  the  case  essential  to  a  de- 
termination of  this  appeal  are  as  follows: 
Prior  to  the  year  1870  one  McDevltt  acquired 
the  right  to  the  use  of  a  part  of  the  waters 
of  the  left  or  west  fork  of  Boyle's  Guleb, 
and  he  conveyed  that  part  of  the  water  of 
the  left-band  fork  belonging  to  him  through 
and  by  means  of  a  ditch,  and  used  and  ap- 
plied the  same  on  his  placer  grounds  in  the 
east  or  right-band  fork  of  that  stream.  This 
ditch  extended  from  the  left  fork  around 
the  point  of  the  bill  to  the  right  fork,  a  dis- 
tance of  some  7<X)  or  800  feet.  In  the  year 
1870  one  Weiss  made  an  appropriation  of 
some  700  Inches  of  the  waters  of  the  left 
fork  of  this  gulch,  which  he  thereafter  used 
in  placer  mining  on  grounds  situated  In  the 
gulch  of  the  west  fork  of  this  stream.  By 
the  year  1883  Weiss  had  acquired  by  pur- 
chase or  otherwise  all  of  the  placer  grounds 
and  water  rights  previously  owned  by  Mc- 
Devltt, together  with  all  other  claims  in 
both  forks  of  Boyle's  Gulcb.  He  subsequent- 
ly used  all  of  the  waters  on  his  claims  situ- 
ated on  the  left  fork  of  the  stream,  and  so 
continued  to  use  and  awsly  the  waters  down 
to  the  year  1901,  at  which  time  bis  grounds 
were  worked  out  and  exhausted.  In  the  lat- 
ter year  Weiss  leased  and  subsequently  sold 
all  of  the  placer  grounds  and  water  rights 
to  the  defendants  and  respondents  Wood 
and  Robison.  In  the  year  1885  Saunders 
made  an  appropriation  of  the  waters  of 
Boyle's  Gulch,  and  diverted  the  same  at  a 
I)olnt  l>elow  the  forks  thereof,  where  he  con- 
structed a  dam  and  ditch,  and  began  using 
and  applying  the  waters  In  working  out  his 
placer  property  which  was  situated  Immed- 
iately below  the  Weiss  property.  Saunders 
continued  so  to  use  the  waters  thus  appro- 
priated and  diverted  down  to  the  year  1900. 
The  troubles  which  led  up  to  this  lawsuit 
began  about  the  year  1901.  Saunders  con- 
cluded that  he  wanted  to  divert  the  water 
for  use  on  his  placer  claim  at  a  point  up  the 
west  fork  of  the  gulcb,  and  below  the  prop- 
erty owned  by  the  defendants.  He  accord- 
ingly began  the  construction  of  a  dam  across 
the  stream  and  at  once  met  with  a  protest 
from  the  respond^its,  who  notified  him  that 
they  were  going  to  convey  the  waters  of  that 
stream  through  a  ditch  over  into  the  east 
fork,  where  they  would  use  it  on  their  placer 
property.  Saunders  stopped  work  on  the 
dam  for  a  time,  but  after  Weiss  left  the 
neighborhood  the  dam  was  completed,  and 
the  water  was  diverted  and  used  by  Saunders 
in  the  year  1901.  In  1902  respondents  began 
making  their  survey  and  clearing  away  the 
brush  for  the  purpose  of  constructhig  a  new 
ditch  from  the  west  fork  of  this  stream 
around  the  hill  to  the  east  fork,  for  the  pur- 
pose of  conveying  the  water  and  using  It  on 
the  east  branch  of  the  stream.  About  the 
same  time  It  appears  that  Saunders  began 
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constructing  a  dam  on  the  east  fork  of  the 
Btream  below  the  respondents'  property,  for 
the  purpose  of  taking  up  the  water  and  con- 
veying it  around  to  the  west  fork  for  use 
on  his  property.  While  both  parties  were 
thus  engaged  in  the  work  of  constructing 
means  for  diverting  this  water,  they  had  a 
conversation  over  the  matter,  and  it  seems 
that  respondents  protested  against  appellant 
constructing  the  dam  below  their  dump,  on 
the  ground  that  it  would  fill  up  the  stream 
and  Interfere  with  their  dump  privileges. 
After  going  over  the  matter  together,  it 
seems  that  appellant  advised  them  that  It 
was  bis  purpose  to  construct  a  gate  in  his 
dam  so  as  to  enable  him  to  sluice  out  the 
tailings  from  time  to  time,  and  that  upon 
his  assuring  respondents  of  this  purpose, 
they  withdrew  any  further  objection  to  his 
constructing  the  dam.  At  the  time  of  this 
interview  appellant  informed  the  respond- 
ents that,  if  they  made  objection  to  his  dam- 
ming the  east  fork  of  the  stream  and  taking 
the  water  after  they  had  used  it,  he  would, 
on  the  other  hand,  insist  on  their  conveying 
the  water  from  the  west  fork  to  the  east 
fork  of  the  stream  through  the  old  ditch 
that  bad  been  constructed  prior  to  1870,  and 
which  had  been  used  up  to  and  including 
the  year  1870.  It  seems  pretty  clear  from 
the  record  that  an  understanding  was  reach* 
ed  by  the  parties  at  this  interview,  and  that 
both  parties  thereafter  went  ahead  and  con- 
structed their  ditches  and  diverting  works 
with  an  understanding  that  each  would  con- 
sent to  and  approve  the  action  of  the  other 
In  that  respect.  Accordingly  the  respondents 
seem  to  have  thereafter  expended  the  sum  of 
about  $1,000  in  building  their  ditch  and  pen- 
stock and  other  works  in  connection  there- 
with. The  trial  court  found  that  the  appel- 
lant, Saunders,  has  an  appropriation  of  600 
Inches  of  water  from  Boyle's  Gulch,  dating 
from  December,  1885.  The  court  also  finds 
that  the  rei^ondents'  grantors  and  prede- 
cessors In  Interest  appropriated  and  diverted 
700  inches  of  water  from  Boyle's  Gulch  in 
the  year  1870,  and  are  entitled  to  have  their 
appropriation  date  from  that  year.  While 
the  court  does  not  say  In  so  many  words 
that  the  ai^roprlatlon  was  made  from  the 
main  gulch,  be  does  find  that  It  was  taken 
from  "Boyle's  Gulch";  while  In  finding  No. 
6  the  court  found  that  respondents  and  their 
grantors  owned  and  possessed  placer  mining 
claims  situated  in  both  the  "west  fork  of 
Boyle's  Gulch"  and  in  the  "east  fork  of 
Boyle's  Gulch."  These  designations  of  the 
particular  fork  of  the  gulch  being  contained 
in  finding  6,  and  Immediately  followed  by 
finding  7,  which  designates  the  water  appro- 
priation as  being  made  on  "Boyle's  Gulch," 
would  indicate  that  the  court  Intended  to 
find  that  the  appropriation  was  made  from 
the  main  stream  or  gulch.  The  facts  as 
found  In  the  record,  however,  disclose  with- 
out conflict  that  the  appropriation  of  1870 
was  made  from  the  west  fork  of  the  gulcb 


at  considerable  distance  above  the  point 
where  appellant  made  his  appropriation  and 
diversion  in  1885.  It  is  therefore  clear  that 
any  change  of  the  place  of  use  of  the  water 
by  respondents  from  the  west  fork  to  the 
east  fork  could  not  prejudice  or  Injure  ap- 
pellant for  the  reason  that  his  appropriation 
and  point  of  diversion  was  below  the  forks 
of  the  stream  and  from  the  main  stream  iv 
gulch,  and  that  he  could  therefore  catch  all 
the  waters  of  the  stream  at  bis  headgate 
and  point  of  diversion,  whether  they  came 
down  the  east  or  the  west  fork  of  the  stream. 
If,  on  the  other  hand,  appellant  seeks  to 
establish  a  new  and  Indeiiendent  right  by 
reason  of  an  appropriation  and  diversion 
occurring  In  1901,  then  we  must  answer 
that  the  findings  of  the  court  do  not  justify 
that  contention,  nor  is  the  evidence  in  the 
record  sufliclently  clear  and  conclusive  on 
that  point  to  establish  his  right  of  recovery 
as  against  the  right  and  claim  of  respond- 
ents. There  is  another  reason,  however, 
that  appears  in  this  record,  which  we  think 
would  preclude  either  of  the  parties  to  this 
action  from  questioning  or  disputing  the 
right  of  the  other  to  maintain  his  dam  or 
diversion  works  and  ditch  or  canal,  as  the 
same  appear  to  have  been  constructed.  At 
the  time  both  of  them  were  locating  the 
lines  of  their  ditches  and  their  points  of 
diversion,  the  one  from  the  east  fork  and  the 
other  from  the  west  fork,  and  while  some 
differences  existed  between  them,  they  appear 
to  have  had  a  meeting  of  minds  on  the  sub- 
ject of  their  differences,  and  accordingly 
each  proceeded  to  the  construction  of  his 
works  with  the  consent  and  approval  of  the 
other.  If  that  be  true,  as  it  appears  to  be, 
then  after  a  reliance  on  that  understanding 
and  the  expenditure  of  money  In  construct- 
ing the  ditches  and  dams,  with  the  full 
knowledge  of  each  other,  neither  one  would 
thereafter  be  beard  to  question  or  dispute 
the  right  of  the  other.  In  this  view  of  the 
case,  the  judgment  of  the  trial  court  should 
be  affirmed. 

As  to  the  contention  made  by  respondents 
to  the  effect  that  one  who  has  appropriated 
water  for  mining  purposes  may  change  the 
place  of  use  to  any  place  or  ground  that 
be  may  desire,  Irrespective  of  the  damage 
or  Injury  such  change  may  inflict  or  entail 
upon  subsequent  appropriators  below  him, 
we  reserve  our  opinion.  As  we  view  the 
case,  it  is  not  essential  to  its  determination 
that  we  pass  upon  that  question  of  law. 
We  are  not  prepared  at  this  time  to  give 
that  proposition  the  sanction  of  this  court, 
and  we  consequently  refrain  from  giving 
any  other  expression  on  the  subject. 

The  judgment  of  the  lower  court  will  be 
afiirmed,  and  it  is  so  ordered.  Costs  In  favor 
of  the  respondents. 

SULLIVAN,  J.,  concurs.  STEWART,  J., 
having  tried  the  case  in  the  lower  court, 
took  no  part  in  this  decision. 
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SMITH  V.  AMERICAN  FALLS  CANAL  & 

POWER  CO. 
(Supreme  Court  of  Idaho.     June  5,  1008.) 

1.  Appeai,  and  Erbor— Dismissai,. 

Where  an  appeal  has  not  been  taken  from 
the  judgment  within  one  year  after  the  entry  of 
8uch  jud^ent,  such  appeal  will  be  dismissed 
upon  motion. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  2,  Appeal  and  Error,  §f  1926,  1927.] 

2.  Same— Deniai  op  New  Tbiai.. 

Where  an  appeal  is  taken  from  an  order 
denying  a  new  trial,  after  the  expiration  of  one 
year  from  date  of  judgment,  and  proper  dili- 
gence is  not  shown  in  prosecuting  such  appeal, 
the  same  will  be  dismissed  upon  proper  motion. 
[E)d.  Note.— For  cases  in  point,  see  Cent.  Dig. 
yol.  2,  Appeal  and  Error,  §§  1926,  1927.] 

3.  Same— Laches  of  Appellant. 

The  law  contemplates  and  requires  that  a 
motion  for  a  new  trial  shall  be  heard  at  the 
earliest  practicable  period,  and,  in  bringing  said 
motion  on  to  be  heard,  counsel  are  required  to 
prosecute  with  diligence  the  steps  necessary  to 
prepare  such  motion  for  hearing ;  and  where  it 
is  shown  that  16  months  have  expired  between 
the  date  of  judgment  and  the  hearing  of  the  mo- 
tion for  a  new  trial,  where  no  excuse  is  shown 
for  the  delay,  the  appeal  from  the  order  will  be 
dismissed. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  2,  Appeal  and  Error,  f§  1026,  1927.J 

4.  Same— Statement  fob  New  Trial. 

If  the  judge  in  any  case  refuse  to  allow  an 
exception  in  accordance  with  the  facts,  the  party 
desiring  the  bill  settled  may  apply  by  petition 
to  the  Supreme  Court  to  prove  the  same.  I£, 
however,  the  failure  to  settle  such  statement  is 
not  the  fault  of  the  trial  judge,  but  is  the  fault 
of  counsel  preparing  the  same  for  settlement, 
the  want  of  diligence  may  be  ground  for  dis- 
missing the  appeal  from  the  order  denying  the 
motion  for  new  trial. 

[EM.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  §§  2749-2752.] 

(Syllabus  by  the  Court.) 

Appeal  from  District  Conrt,  Bingham  Coun- 
ty; J.  M.  Stevens,  Judge. 

Action  by  J.  W.  Smith  against  the  Amer- 
ican Falls  Canal  &  Power  Company.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Motion  to  dismiss  sustained. 

An  action  to  recover  debt  and  foreclose 
a  mechanic's  Hen  for  labor,  alleged  to  have 
been  performed  upon  a  canal  system.  Mo- 
tion to  dismiss  the  appeal  from  the  order 
overruMng  the  motion  for  a  new  trial. 

William  A.  Lee  and  Hansbrough  &  Gag- 
on  (Richards  &  Haga,  of  counsel),  for  ap- 
pellant F.  S.  Dietrich  and  John  W.  Jones, 
for  respondent 

STEWART,  J.  On  July  11,  1906,  the 
plaintiff  recovered  a  judgment  against  the 
defendant  in  the  district  court  for  Bingham 
county.  A  statement  on  motion  for  a  new 
trial  was  afterwards  prepared  and  settled 
by  the  trial  judge  and  filed  In  said  court 
on  the  6th  day  of  November,  1907.  An  or- 
der was  made  and  filed  by  the  trial  judge 
on  November  9,  1907,  overruMng  the  defend- 
ant's motion  for  a  new  trial.   A  notice  of  ap- 


peal from  the  judgment,  and  from  t!be  order 
overruling  the  motion  for  a  new  trial,  was 
served  and  filed  in  said  conrt  on  November 
21,  1907.  The  transcript  on  appeal  was  filed 
In  this  court  on  January  15,  1908. 

Counsel  for  respondent  flies  two  motions 
In  this  court:  (1)  To  dismiss  the  appeal 
from  the  judgment,  for  the  reason  that  the 
appeal  was  not  taken  until  more  than  one 
year  had  elapsed  after  the  entry  of  said 
Judgment  or  decree.  As  seen  from  the  above 
statement,  the  judgment  was  entered  on 
July  11,  1906.  The  notice  of  appeal  from 
the  judgment  was  served  and  filed  on  No- 
vember 21st  1907,  more  than  16  months  after 
the  entry  of  the  judgment  This  motion  was 
confessed  upon  the  argument,  and  the  ap- 
peal from  the  judgment  was  ordered  dis- 
missed. Marchand  v.  Ronaghan,  9  IdalJO, 
05,  72  Pac.  731;  McCrea  v.  McGrew,  9  Idaho, 
382,  75  Pac.  67. 

Respondent  also  filed  a  second  motion  to 
dismiss  the  appeal  from  the  order  overruling 
the  motion  for  a  new  trial,  for  the  reason 
that  the  motion  for  a  new  trial  was  not 
passed  upon  within  one  year  from  the  rendi- 
tion of  the  judgment,  and  no  satisfactory 
showing  has  been  made  accounting  for  such 
delay.  The  judgment  was  entered  on  July 
11,  1906.  The  statement  was  settled  by  the 
trial  court  on  November  6,  1907.  The  mo- 
tion for  a  new  trial  was  presented  to  the 
court  some  time  between  November  6  and 
November  9,  1907,  and  upon  the  latter  date, 
about  16  months  after  the  rendition  of  said 
judgment,  was  overruled.  In  explanation  of 
the  delay,  counsel  for  appellant  filed  an  affi- 
davit of  Wm.  A.  Lee,  one  of  the  appeilant's 
counsel.  In  which  It  Is  stated  that  the  re- 
porter furnished  a  transcript  of  the  evidence 
about  of  the  loth  of  October,  1906;  that 
counsel  for  appellant  prepared  its  state- 
ment or  bin  of  exceptions,  and  served  the 
same  on  counsel  for  respondent  on  November 
21st  and  thereupon  counsel  for  respondent 
was  given  30  days  to  prepare  amendments 
thereto;  that  the  amendments  were  pre- 
pared and  served  about  the  21st  of  December, 
and  consisted,  as  shown  In  the  affidavit  of 
counsel  for  appellant,  of  about  23  pages  of 
closely  typewritten  matter,  consisting  of 
2^  separate  proposed  amendments,  which 
counsel  for  appellant  were  unwilling  to  ac- 
cept, and  on  the  Slst  day  of  December  re- 
turned the  same  to  the  clerk  for  delivery 
to  the  judge  for  settlement  and  advised  the 
court  that  counsel  for  appellant  were  ready 
and  willing  to  attend,  at  any  time  or  place, 
to  aid  in  the  settlement  of  said  proposed 
amendments;  that  In  February,  1907,  af- 
fiant counsel  for  appellant,  who  resides  In 
Salt  Lake  City,  Utah,  having  been  advised 
that  the  district  court  was  In  session  at 
Blackfoot,  attended  the  same  for  the  pur- 
pose of  having  said  statement  settled,  and 
appeared  in  open  court,  and  requested  that 
the  settlement  of  said  statement  be  taken  up, 
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bat  said  conrt  was  engaged  In  the  trial  of 
jury  cases  until  the  end  of  the  term,  and 
was  unable  to  take  up  said  statement  at 
that  time;  that  again,  in  May  fol'lowlng, 
affiant  counsel  for  appellant  went  to  Black- 
foot  for  the  sole  purpose  of  again  moving 
for  the  settlement  of  said  statement,  but 
found  the  court  engaged  in  the  trial  of  cases 
and  unable  to  reach  said  settlement,  and, 
both  parties  being  present,  it  was  agreed 
tbat  defendant's  counsel  should  go  through 
said  amendments  and  Indicate  such  amend- 
ments as  he  was  willing  to  accept,  and  re- 
port the  same  in  writing  within  20  days, 
and  thereafter  plaintifC's  counsel  should  do 
likewise;  that  an  order  was  entered  to  that 
efCect;  that  defendant's  counsel  reported 
in  writing  to  the  court  and  to  plaintiff, 
and  requested  that  said  statement  be  settled 
at  once;  and  that  following  this  record 
counsel  for  defendant  continued  upon  every 
possible  occasion  to  urge  its  settlement,  and 
flignifled  their  willingness  to  aid  the  court 
in  such  labor. 

In  opposition  to  this  affidavit,  John  W. 
Jones,  counsel  for  respondent,  flies  an  affida- 
vit, in  which  he  alleges  that  the  proposed 
amendments  and  the  statement  were  filed 
prior  to  January  1,  1907;  that  during  the 
time  from  January  1,  1907,  to  the  11th  day 
of  July,  1007,  affiant  repeatedly  urged  upon 
counsel  for  appellant  the  necessity  of  an  ear- 
ly disposition  of  the  motion  for  new  trial 
In  this  action,  and  counsel  for  plaintiff  held 
himself  in  readiness  at  all  times  to  take 
up  and  dispose  of  said  matter,  and,  upon 
one  occasion,  William  A.  Lee,  of  counsel  for 
appellant,  and  affiant  considered  together 
the  right  of  respondent  to  prevail  with  ref- 
erence to  a  large  number  of  said  proposed 
amendments  to  the  statement,  and  agreed 
upon  the  allowance  of  certain  amendments, 
and  thereafter  the  said  William  A.  Lee  left 
the  matter  of  the  disposition  of  the  remain- 
ing proposed  amendments  in  an  unsettled 
condition,  and  nothing  was  done  with  ref- 
erence thereto  for  a  long  time;  that  upon 
several  occasions  this  affiant  made  arrange- 
ments with  the  judge  of  the  district  court 
for  the  bearing  of  the  disposition  of  said 
matters,  but  was  unable  to  get  the  matter 
before  the  court;  that,  as  counsel  for  re- 
spondent, he  waived  many  of  the  pr(^)osed 
amendments  in  said  statement  In  order 
to  expedite  the  settlement  of  the  statement; 
and  that  no  engrossed  statement  was  ever 
filed  or  presented  to  the  said  district  court 
upon  said  motion  for  a  new  trial,  but  the 
amendments  allowed  were  made  by  interline- 
ation. 

This  latter  affidavit  Is  not  contradicted  In 
any  way  by  appellant  The  record  then  dis- 
closes tbat  the  amendments  to  the  proposed 
statement  consisted  of  238  separate  proposed 
amendments.  Tills,  of  itself,  indicates  that 
counsel  for  appellant  may  have  overlooked 
a  careful  preparation  of  the  proposed  state- 
ment    Of   course,    this   court   cannot   say 


whether  or  not  these  proposed  amendments 
to  the  statement  were  proper  and  JUBtiSed, 
or  not;  but,  in  this  connection,  it  may  serve 
a  purpose  to  suggest  that  counsel,  in  prepar- 
ing statements  or  bills  of  exception,  should 
attempt  earnestly  to  embrace  therein  every- 
thing and  every  part  of  the  testimony  and 
record  required  to  properly  present  to  the 
appellate  court  the  question  under  contest 
and  not  leave  this  tabor  for  respondent 
This  causes  delay.  Counsel  were  unable  to 
agree  as  to  the  amendments,  and  the  state- 
ment and  proposed  amendm^its  were  lodged 
with  the  clerk  of  the  district  court  for  the 
judge  on  the  31st  day  of  December,  1906. 
Counsel  for  appellant  seems  to  have  permit- 
ted matters  to  remain  In  this  condition  until 
some  time  in  February,  1907,  when  counsel 
attended  a  session  of  the  district  court  of 
Bingham  county,  for  the  purpose  of  having 
the  statement  settled;  but  that  the  court 
was  engaged  in  the  trial  of  jury  cases,  and 
was  unable  to  settle  the  same  at  that  time. 
The  same  fact  was  stated  with  reference  to 
another  effort  In  May.  At  both  of  these 
visits  the  trial  court  was  engaged  in  the  trial 
of  cases,  and  unable  to  settle  the  same. 

It  Is  rather  strange  that  counsel  for  appel- 
lant became  diligent  only  at  times  when  the 
trial  court  was  engaged  in  other  business. 
It  was  not  necessary  for  the  court  to  be  in 
session  in  order  to  settle  a  statement  and  the 
trial  court  was  not  obligated  to  discontinne 
the  trial  of  a  case  in  order  to  settle  a  state- 
ment Bev.  St  1887,  %  4442,  provides:  "The 
application  for  a  new  trial  shall  be  heard  at 
the  earliest  practicable  period  after  notice 
of  the  motion,  if  the  motion  is  to  be  beard 
upon  the  minutes  of  the  court,  and  in  other 
cases,  after  the  affidavits,  bill  of  exceptions, 
or  statement  as  the  case  may  be,  are  filed, 
and  may  be  brought  to  a  hearing  upon  motion 
of  either  party."  Rev.  St  1887,  {  4441,  pro- 
vides that:  "The  party  Intending  to  move 
for  a  new  trial  must  within  ten  days  after 
the  verdict  of  the  jury,  if  the  action  were 
tried  by  a  jury,  or  after  notice  of  the  decision 
of  the  court  or  referee,  if  the  action  were 
tried  without  a  Jury,  file  with  the  clerk  and 
serve  upon  the  adverse  party  a  notice  of  his 
intention,  designating  the  grounds  upon  which 
the  motion  will  be  made,"  etc.  Under  the 
statote,  where  a  motion  for  a  new  trial  is 
to  be  heard  on  a  statement  the  moving 
party  must  serve  the  proposed  statonent  on 
the  adverse  party,  and,  if  the  same  is  not 
agreed  to,  the  latter  must,  within  a  certain 
time,  serve  his  proposed  amendments.  If 
the  amendments  are  adopted,  the  statement 
is  engrossed  accordingly.  If  not  adopted,  the 
moving  party  must  present  the  statonent  and 
amendments  to  the  Judge.  It  is  the  duty  of 
the  Judge  to  fix  a  time  to  settle  the  state- 
ment after  the  same  and  the  amendments 
proposed  have  been  filed  with  the  clerk.  If 
he  should  neglect  or  refuse  to  do  so,  the 
party  desiring  the  statement  settled  may  ap- 
ply to  this  court  and  have  the  bill  settled, 
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qnder  tUe  provisions  of  section  4432,  ReT.  St 
1887.  See,  also^  Dernbam  T.  lieuallen,  4 
Idabo,  528,  43  Pac.  74. 

In  tbe  present  case,  the  proposed  state- 
ment was  served,  and  also  the  amendments, 
and  there  the  proceedings  end  for  10  months. 
It  was  the  appellant's  duty,  who  was  pros- 
ecuting the  appeal,  to  have  the  statement  set- 
tled In  a  reasonable  time,  and  In  the  manner 
provided  by  the  statute,  and,  in  the  absence 
of  a  showing  fully  explaining  the  long  delay 
In  having  said  statement  settled,  and  the  mo- 
tion for  a  new  trial  heard  and  determined 
at  the  earliest  practicable  period,  the  appeal 
from  the  order  will  be  dismissed  where  the 
appeal  is  taken  from  the  order  more  than 
one  year  after  the  judgment.  McCrea  v. 
McGrew,  9  Idaho,  382,  75  Pac.  67 ;  Doon  v. 
Tesb,  131  Cal.  406,  63  Pac.  764;  Descalso 
V.  Duane,  98  Cal.  xvii,  33  Pac.  328.  While  the 
statute  fixes  no  time  within  which  a  motion 
for  a  new  trial  must  be  heard,  yet  the  stat- 
ute does  require  that  notice  of  intention  to 
move  for  a  new  trial  shall  be  served  within 
10  days  after  the  decision  of  the  court,  and 
that  the  application  for  a  new  trial  shall  be 
heard  at  the  earliest  practicable  period  after 
the  notice  of  motion.  This  contemplates  that 
the  party  Intending  to  move  for  a  new  trial 
shall,  with  diligence,  prosecute  such  motion. 
The  fact  that  Judgment  was  rendered  In 
July,  1006,  and  the  statement  was  not  settled 
until  November  6,  1907,  does  not  show  dili- 
gence on  the  part  of  the  appellant  to  bring 
at>out  a  hearing  upon  his  motion  for  a  new 
trial,  and  fails  to  show  that  the  appellant 
Is  prosecuting  the  appeal  In  good  faith.  Mc- 
Cr»>a  v.  McGrew,  9  Idaho,  382,  75  Pac.  67. 
The  statute  contemplates  that  a  party  against 
whom  a  judgment  has  been  rendered,  who 
desires  to  have  the  same  reviewed  in  the  ap- 
pellate court,  shall  prosecute  the  appeal  with 
diligence,  in  order  that  the  same  may  be 
speedily  settled  and  litigation  ended.  McCrea 
V.  McGrew,  9  Idaho,  382,  75  Pac.  67.  If  it  de- 
velops, In  an  effort  to  secure  the  settlement 
of  a  statement,  that  the  fault  for  the  delay 
Is  with  the  trial  Judge,  the  appellant  is  af- 
forded a  complete  remedy  by  the  statute; 
but  If  counsel  for  appellant  presents  a  de- 
fective or  insufficient  statement,  and  Imposes 
upon  the  respondent  the  necessity  of  prepar- 
ing practically  a  new  statement,  and  imposes 
upon  the  trial  court  the  duty  of  going  through 
the  proposed  statement  and  amendments  and 
drafting  a  new  statement,  this  fact  alone 
shows  lack  of  diligence  and  good  faith  in 
prosecuting  such  appeal.  In  the  absence  of  a 
showing  by  affidavit  or  otherwise  that  coun- 
sel has  exercised  reasonable  diligence  in  an 
effort  to  have  such  statement  settled  within 
a  reasonable  time,  and  that  the  fault  was 
with  the  court  and  not  with  counsel. 

After  this  motion  was  argued  and  sub- 
mitted, and  the  court  decided  the  matter 
orally,  Richards  &  Haga,  appearing  as  coun- 
sel for  appellant,  filed  a  motion,  asking  this 
court  to  vacate  the  former  order  dismissing 


the  appeal  and  to  reinstate  Said  case,  'and 
filed  an  additional  affidavit  of  WlUlam  A. 
Lee,  and  also  an  affidavit  of  3.  H.  Richards. 
An  examination  of  these  affidavits,  however, 
does  not  change  the  mind  of  this  court,  or 
show  that  the  appellant  has  prosecuted  this 
action  with  that  diligence  contemplated  and 
required  by  the  statute. 

The  motion  to  dismiss  the  appeal  from  the 
order  denying  a  new  trial  is  sustained,  and 
the  motion  to  reinstate  the  api)edl  Is  also 
denied.    Costs  awarded  to  respondent. 

AILSHIE,  C.  J.,  and  SULLIVAN,  J., 
concur. 


RAICHB  T.   MORRISON. 
(Supreme  Court  of  Montana.     June  1,  1906.) 

1.  Pleading  —  Statement    of    Concltjsiowb 
AND  Stjbplusage— Method  of  Attack. 

A  motion  to  strike,  and  not  a  demurrer,  is 
the  proper  method  of  attacking  a  pleading  de- 
fective for  stating  conditions  or  containing  sur- 
plusage. 

FEd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  39,  Pleading.  {§  411,  414.] 

2.  Sake— Conciseness  and  Oleabnesb. 

A  complaint  alleged  that  defendant  sold 
plaintiff  corporate  stock  for  $1,000,  agreeing  to 
repurchase  it  at  the  end  of  three  years  for 
$1,720,  as  evidenced  by  a  memorandum  set  oat; 
that  before  the  expiration  of  the  three  years 
plaintiff  notified  defendant  that  he  would  ac- 
cept defendant's  offer  made  in  the  agreement  to 
repurchase;  tliat  at  the  end  of  the  period 
plaintiff  tendered  defendant  the  certificate  repre- 
senting the  stock,  duly  indorsed  with  an  assign- 
ment thereof  to  defendant,  demanding  $1,720, 
but  that  defendant  refuBed  to  accept  it  or  pay 
that  sum,  or  any  part  of  it,  to  plaintiff's  dam- 
age in  the  sum  of  $1,720— sufficiently  complies 
with  Code  Civ.  Proc.  S  671,  requiring  a  com- 
plaint to  state  the  facts  constituting  the  cause 
of  action  sued  on  in  ordinary  and  concise  lan- 
guage. 

3.  CoRPOKATTONs— Stock— Saib—Contbaots— 
Bbeach— Plea  DIN  o . 

The  complaint  stated  a  cause  of  action, 
showing  defendant's  refusal  to  perform  his  con- 
tract to  repurchase,  and  not  full  performance  by 
both  partiM). 

4.  Contracts— ESSENTIA!,   Elements— Mxjtu- 

ALITY. 

Mutuality  of  obligations  is  an  essential  ele- 
ment of  a  contract 

[E!d.  Note. — For  cases  in  point  gee  Cent.  Die, 
vol.  11,  Contracts,  §g  21-40.] 

5.  CoRPOBATioNs— Stock— Sale*— Option. 

Defendant's  agi-eement  with  plaintiff  on 
selling  him  stock  for  $1,000  to  repurchase  it  at 
the  end  of  three  years  for  $1,720  constituted  an 
option  to  plaintiff. 

6.  Pleading— Admission  bt  DEUtrRBEB. 

Defendant's  general  demurrer  to  the  com- 
plaint admitted  the  allegations  thereof  to  the 
effect  that  plaintiff  paid  defendant  a  valuable 
consideration  for  an  option  to  sell  to  defendant 
at  the  end  of  three  years  and  at  a  fixed  price 
stock  bought  by  plaintiff  from  defendant  estop- 
ping defendant  from  urging  on  the  demurrer 
that  the  agreement  lacks  mutuality. 

[Ed.  Note.^ — For  cases  in  point,  see  Cent.  Dig. 
vol.  39,  Pleading,  |§  525-534.] 

Appeal    from    District    Court.    Chouteau 
County;   John  W.  Tattan,  Judge. 
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Action  by  J.  A.  Raiehe  against  J.  R.  Mor- 
rison. From  a  Judgment  for  defendant, 
plaintiff  appeals.     Reversed  and  remanded. 

Sands  &  O'Keefe,  for  appellant. 


HOLLO  WAY,  J.  This  Is  an  action  tor  dam- 
ages for  the  breach  of  a  contract.  The  com- 
plaint alleges:  That  on  the  18th  day  of  Sep- 
tember, 1003,  In  consideration  of  the  sum  of 
$1,000  paid  by  plaintiff  to  defendant,  the  de- 
fendant sold  and  delivered  to  plaintiff  20 
shares  of  the  capital  stock  of  the  Minneap- 
olis &  Montana  Live  Stoclc  Company,  and 
agreed  with  the  plaintiff  to  repurchase  said 
shares  of  stoclc  from  plaintiff  at  the  expira- 
tion of  three  years  for  the  sum  of  $1,720, 
this  latter  agreement  being  evidenced  by  a 
memorandum  as  follows:  "Harlem,  Mon- 
tana, September  18,  1903.  Three  (3>  years 
from  date  I  promise  to  pay  to  J.  A.  Raiehe 
seventeen  hundred  and  twenty  dollars  (|1,- 
720)  for  twenty  shares  of  Minneapolis  &  Mon- 
tana Live  Stock  Company.  J.  R.  Morrison. 
Witnesses:  Hunter  Hardaway,  John  L.  Res- 
Bier."  That  before  the  expiration  of  the 
three-year  period  plaintiff  notified  defendant 
tiiat  he  would  accept  the  offer  of  defendant 
made  in  the  agreement  to  repurchase,  and 
at  the  expiration  of  the  period  tendered  to 
defendant  the  certificate  representing  the  20 
shares  of  stock,  duly  indorsed  with  an  assign- 
ment of  the  certificate  to  the  defendant,  and 
thereupon  demanded  $1,720,  the  price  agreed 
upon,  but  that  defendant  refused  to  accept 
the  certificate,  and  declined  to  pay  to  the 
plaintiff  the  said  sum  or  any  part  of  it ;  and 
that  by  reason  of  the  premises  the  plaintiff 
bas  been  damaged  in  the  sum  of  $1,720,  for 
which  amount,  with  interest,  judgment  is  de- 
manded. To  this  complaint  the  defendant 
interposed  a  demurrer,  the  first  ground  of 
which  Is  that  the  complaint  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action. 
The  second  Is  not  a  ground  of  demurrer  rec- 
ognized by  our  Code  (Code  Civ.  Proc.  §  CSO), 
but  is  in  the  nature  of  an  argument  In 
support  of  the  first  ground,  to  wit,  that  the 
alleged  contract  lacks  mutuality.  The  third 
ground  of  demurrer  attacks  the  complaint 
for  ambiguity.  Neither  the  fourth,  fifth,  nor 
sixth  so-called  grounds  is  a  ground  of  demur- 
rer recognized  by  the  Code  above.  The  fourth 
Is  also  In  the  nature  of  an  argument  In  sup- 
port of  the  first,  and  Is  to  the  effect  that  the 
complaint  shows  full  performance  of  the  con- 
tract by  both  parties  to  it.  The  fifth  attacks 
the  complaint  upon  the  ground  that  it  con- 
tains conclusions  of  law;  and  the  sixth  up- 
on the  ground  that  It  contains  allegations 
which  are  surplusage.  This  demurrer  was 
sustained,  and  plaintiff,  electing  to  stand  on 
his  compla  Int,  suffered  judgment  to  be  entered 
against  him,  from  which  Judgment  he  ap- 
peals. 

We  may  dispose  of  the  fifth  and  sixth 
grounds  by  saying  that,  if  the  complaint  was 
defective  In  the  particulars  mentioned  (and 


we  do  not  say  that  this  complaint  is  defect- 
ive). It  could  not  be  attacked  by  demurrer, 
but  might  be  reached  by  a  motion  to  strike. 
Bliss  on  Code  Pleading,  |  423.  We  do  not 
think  there  is  any  merit  In  the  third  groond. 
It  occurs  to  us  that  the  pleader  bas  obeyed 
the  mandate  of  the  Code  (Code  Civ.  Proc.  i 
671)  in  stating  the  facts  of  bis  case  In  ordi- 
nary and  concise  language,  and  bas  so  clearly 
expressed  himself  that  there  cannot  be  any 
doubt  as  to  the  precise  nature  of  his  com- 
plaint Neither  Is  there  any  merit  in  the  so- 
called  fourth  ground  of  demurrer.  Instead  of 
the  complaint  showing  full  performance  by 
both  parties,  there  are  clear  allegations  of  a 
refusal  on  the  part  of  the  defendant  to  per- 
form his  contract  to  repurchase  the  shares  of 
stock.  The  first  ground  of  the  demurrer, 
which  Is  in  terms  a  general  demurrer,  of 
course  does  not  specify  any  particulars  in 
which  the  complaint  is  insuflSclent,  and,  as 
there  has  not  been  any  appearance  in  this 
court  by  the  respondent,  we  are  unable  to 
know  what,  If  any,  particular  defect  his  coun- 
sel may  have  had  In  mind.  We  have  careful- 
ly examined  the  complaint,  and  are  unable 
to  find  any  defects  in  it.  We  think  it  clear 
ly  states  a  cause  of  action.  But  it  may  be, 
and  doubtless  was,  the  principal  contention  of 
counsel  for  defendant  that  the  contract  lacl^s 
mutuality.  It  Is  a  general  rule  of  law,  recog- 
nized by  the  courts  and  text-writers,  that 
one  essential  element  of  a  contract,  using  the 
term  generally,  is  mutuality  of  obligations, 
as  Is  said  in  9  Cyc.  327:  "There  are  many 
cases  in  which,  although  the  offer  is  definite 
enough,  yet  the  accepter  by  merely  accepting 
has  really  himself  i)romised  nothing  in  re- 
turn, has  not  made  himself  liable  for  ajiy- 
thing,  so  that,  although  one  is  bound,  the 
other  is  not,  and  the  engagement  lacks  wliat 
is  called  mutuality.  lu  such  a  case  there  is 
not  an  enforceable  agreement.  The  most 
frequent  example  of  this  principle  is  when 
one  offera  to  supply  another  with  such  goods 
of  a  certain  kind  as  he  may  choose  to  order 
or  may  'wish'  during  a  certain  time  and  the 
other  accepts  the  offer.  Here  there  is  no  cou- 
sideration  for  the  promise  or  offer,  for  the 
promisee  has  not  bound  himself  to  anything, 
and  has  Incurred  no  legal  liability  at  alL 
The  correct  view  of  the  case  is  that  there  is 
no  agreement  binding  on  the  promisor,  but 
simply  an  offer  on  his  part  whldi  may  I>e  ac- 
cepted by  giving  an  order  imtii  such  time  as 
it  Is  actually  withdrawn  or  expires  by  lim- 
itation of  time."  But  the  same  authority,  on 
page  334,  states  the  further  general  rule  that : 
"When  there  is  an  agreement  founded  on  a 
consideration.  It  is  not  Invalid  for  want  of 
mutuality  because  one  party  has  an  option 
while  the  other  has  not,  or,  in  other  words, 
because  it  Is  obligatory  on  one  and  optional 
with  the  other.  Thus  a  person  for  a  sufficient 
consideration  may  bind  himself  to  buy  at 
a  fixed  price  ail  the  wheat  that  another  may 
bring  to  his  warehouse  during  a  certain  time. 
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So  want  of  mutuality  cannot  be  set  up  as  a 
defense  by  the  party  who  has  received  the 
benefit,  simply  because  it  was  left  optional 
with  the  other  party  as  to  whether  he  would 
enforce  his  right."  Abundant  authorities  are 
cited  in  supi)ort  of  the  text,  and  we  think 
there  is  little,  if  any,  diversity  of  opinion 
upon  the  question. 

The  contract  for  the  breach  of  which  this 
action  is  brought  is  an  option  contract,  or  an 
option  as  defined  by  the  authorities  generally. 
21  Am.  &  Eng.  Ency.  Law  (2d  Ed.)  924.  It 
Is  true  that  the  plaintiff  did  not  bind  himself 
to  sell  the  shares  of  stock  to  defendant;  but 
he  alleges  in  his  complaint  that  he  paid  a  val- 
uable consideration  to  defendant  for  the  op- 
tion to  sell  within  a  given  time  at  a  fixed 
price,  and  this  allegation  Is  admitted  by  the 
demurrer.  Under  these  circumstances  the 
defendant  will  not  be  heard  to  say  that  the 
eugngement  lacks  mutuality. 

We  are  of  the  opinion  that  the  complaint 
Is  not  open  to  any  of  the  attacks  made  upon 
It. 

The  judgment  is  reversed,  and  the  cause  Is 
remanded  to  the  district  court,  with  direc- 
tions to  vacate  the  Judgment  and  the  order 
sustaining  the  demurrer,  and  to  enter  an  or- 
der overruling  the  demurrer. 

Reversed  and  remanded. 

BRANTLY,  C.  J.,  and  SMITU,  J.,  concur. 


MoGILLIC  V.  CORBY  et  al. 
(Supreme  Court  of  Montana.     June  1,  1008.) 

1.  Municipal  Cobpobations  —  Officers  — 
Compensation  —  Actino  Mayob— Validitt 
of  Oedinance. 

Comp.  St.  1887,  div.  5,  c.  22,  |  ii68,  provid- 
ed that  the  president  or  vice  president  of  the 
city  council  while  performinf;  the  duties  of  may- 
or should  be  stylpd  the  acting  mayor,  and  any 
acting  mayor  performing  the  duties  of  a  mayor 
for  a  period  longer  than  60  days  should  be  en- 
titled to  the  salary  of  the  mayor.  Held,  that 
the  right  of  an  acting  mayor  to  the  mayor's 
salary  depended  upon  his  performing  the  duties 
of  the  office  for  periods  longer  than  GO  days,  and 
hence  an  ordinance  passed  in  pursuance  of  the 
act  providing  that  the  president  or  vice  presi- 
dent of  the  council  while  performing  the  duties 
of  mayor  should  be  styled  the  acting  mayor, 
and  should  be  entitled  to  the  salary  of  the  may- 
or, omitting  the  limitation  imposed  by  the  stat- 
ute as  to  length  of  service,  wa.s  void  as  directly 
contravening  the  provisions  of  a  statute. 

2.  Same. 

The  ordinance  being  void  at  the  time  of 
enactment  was  void  for  all  time,  though  a  later 
statute  (Pol.  Code  IS.O.'S.  S  478.3)  changed  the 
law.  omitting  any  provision  on  the  subject  of 
the  acting  mayor's  comiiensation. 

3.  Statutes— CoN.STBUCTioN — Ourativb  Acts. 

I'oi.  Code  ISO.'),  §  iiOHo,  relating  to  the  or- 
ganization of  mnnioiijalities,  and  providing  that 
cities  organized  under  the  act  shall  be  the  identi- 
cal corporations  theretofore  existing,  and  that 
the  act  should  not  operate  to  repeal  or  affect 
any  ordinance  or  by-law  theretofore  jiassed  and 
nnrepealed,  but  that  so  far  as  not  in  conflict 
with  the  act  they  should  remain  in  full  force,  is 
not  curative  in  character,  but  intended  simply 
to  preserve  the  statu  quo  of  all  municipal  cor- 
porations in  existence  at  the  adoption  of  the 
Code  of  1805. 


4.  Same. 

Even  if  it  be  held  to  be  a  curative  provi- 
sion, it  could  not  give  validity  to  the  ordinance 
which  had  no  vabdity  at  its  enactment. 

5.  Officebs  —  Compensation— Quantum  Me- 
ruit. 

The  right  of  a  public  officer  to  compensa- 
tion for  the  performance  of  duties  imposed  upon 
him  by  law  does  not  rest  upon  contract,  but  is 
incident  to  the  right  to  hold  office,  and,  unless 
compensation  is  allowed  by  law,  he  is  not  en- 
titled to  payment  as  upon  a  quantum  meruit. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  JHf. 
vol.  37,  Officers,  f  132.] 

6.  Municipal   Corporations  —   Powers  — 
Mode  op  Exercise  Prescribed. 

When  a  power  is  conferred  upon  a  munic- 
ipal corporation,  and  the  mode  in  which  it  is  to 
exercise  it  is  prescribed,  such  mode  must  be 
pursued. 

[Ed.  Note. — For  cases  in  i)oint,  see  Cent.  Dig. 
vol.  36,  Municipal  Corporations,  f  152.] 

Appeal  from  District  Court,  Silver  Bow 
County ;   J.  J.  Lynch,  Judge. 

Action  by  Barney  McGIllic  against  Joseph 
A.  Corby  and  others,  as  officers  of  the  city 
of  Butte,  for  an  injunction.  There  was  a 
judgment  denying  the  injunction,  and  plain- 
tiff api)eals.  Reversed  and  remanded,  with 
instructions  to  grant  the  Injunction. 

T.  F.  Nolan,  for  appellant  Edwin  S.  Booth 
and  Wm.  E.  Carroll,  for  respondents. 

BRANTLY,  C.  J.  Action  for  an  injunc- 
tion. During  certain  periods  in  the  years 
1000  and  1907  Hon.  John  MacGinniss,  the 
mayor  of  the  city  of  Butte,  was  absent  from 
the  city.  James  Doull,  a  member  of  the  city 
council,  having  been  elected  president  there- 
of under  authority  of  section  4783,  tit.  3,  art. 
3,  e.  3,  Pol.  Code  1895,  performed  the  duties 
of  mayor.  He  thereupon  presented  his  dalm 
to  the  city  for  such  services  during  three 
I>eriods,  to  wit :  For  3  days  during  September, 
1006;  for  51  days  covering  the  time  from 
November  22,  1006,  to  January  12.  1007; 
and  10  days  during  April,  1907.  On  Septem- 
ber 11,  1907,  the  council  ordered  a  warrant 
drawn  for  payment  to  him  of  $275.55;  thia 
sum  being  the  amount  the  mayor  received 
during  the  same  x)erlod,  upon  a  salary  fixed 
by  ordinance  at  $2,000  per  annum.  This  ac- 
tion was  brought  by  the  plaintifT,  a  resident 
taxpayer  of  the  city,  to  periietually  enjoin 
the  defendants,  the  mayor,  clerk,  and  treas- 
urer, as  disbursing  officers  of  the  city,  from 
the  issuance  and  payment  of  the  warrant; 
it  being  alleged  that  it  is  their  intention  to 
issue  and  pay  It  and  thus  make  an  nnaathor- 
ized  use  of  the  funds  of  the  city.  Upon  ap- 
plication the  district  court  issued  an  order 
to  defendants  to  show  cause  why  the  relief 
prayed  for  should  not  be  granted.  In  the 
meantime,  and  until  a  hearing  could  be  bad, 
the  defendants  were  restrained  from  proceed- 
ing. At  the  hearing  it  was  made  to  apjiear 
that  the  council  ordered  the  payment  of  the 
claim  under  authority  of  an  ordinance  of  the 
city  passed  and  approved  on  June  27,  1888, 
defining  the  powers  and  duties  of  the  mayor, 
section  10  of  which  declares:    "In  the  absence 
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of  the  mayor  from  the  city,  or  from  bis  In- 
ability from  any  cause  to  discbarge  the  du- 
ties of  his  office,  the  president  of  the  council 
shall  exercise  all  the  powers  and  discharge 
all  the  duties  of  the  mayor.  In  case  of  ab- 
sence or  Inability  of  the  mayor  and  presi- 
dent of  the  council,  the  vice  president  shall 
preside  and  discharge  the  duties  of  said  presi- 
dent. The  president  or  vice  president  of  the 
council  while  performing  the  duties  of  may- 
or shall  be  styled  the  acting  mayor.  Any 
acting  mayor  shall  be  entitled  to  the  salary 
of  the  mayor."  The  court  thereupon  dissolv- 
ed the  restraining  order,  and  denied  the  in- 
junction.   The  plaintiff  has  appealed. 

Contention  is  made  by  couuaei  for  appel- 
lant that  the  ordinance  referred  to  is  void, 
and  furnished  no  authority  under  which  the 
defendants  could  lawfully  act.  The  respond- 
'ents  contend  ttiat  the  ordinance  is  a  valid 
exercise  of  power  by  the  dty  council,  under 
the  general  laws  in  force  at  the  time  of  its 
enactment;  and,  further,  that  even  if  it  be 
held  to  be  void,  the  council  may  nevertheless 
lawfully  pay  to  an  acting  mayor  the  reason- 
able value  of  his  services  in  that  behalf.  The 
questions  submitted,  thijrefore,  are  wheth- 
er the  provision  of  the  ordinance  quoted  is 
void,  and.  If  so,  whether  the  council  may 
lawfully  pay  the  reasonable  value  of  the  serv- 
ices. The  ordinance  was  passed  and  approv- 
ed under  authority  of  section  368,  c.  22,  div. 
5,  Comp.  St.  1887.  It  is  therein  declared: 
"At  the  first  meeting  of  the  council  In  each 
year  they  [the  city  council]  shall  proceed  to 
elect  by  ballot  from  their  number  a  presi- 
dent and  vice  president.  »  »  »  The  presi- 
dent of  the  council  or  vice  president  while 
performing  the  duties  of  mayor,  shall  be 
styled  the  acting  mayor,  and  acts  performed 
by  him  while  acting  as  mayor  aforesaid,  shall 
have  the  same  force  and  validity  as  if  per- 
formed by  the  mayor.  Any  acting  mayor 
performing  the  duties  of  a  mayor  for  a  peri- 
od longer  than  sixty  days  shall  be  entitled  to 
the  salary  of  tlie  mayor."  The  evident  mean- 
ing of  this  provision  is  that  if,  during  any 
period  longer  than  60  days,  it  l)ecame  neces- 
sary for  the  acting  mayor  to  perform  the  du- 
ties of  the  mayor,  he  should  receive  compen- 
sation for  his  services,  and  not  only  so,  but 
that  this  compensation  should  be  the  salary 
wlilcb  otlierwlse,  during  the  same  period,  the 
mayor  himself  would  have  received.  If  he 
served  for  a  period  of  60  days  or  less,  he  was 
not  entitled  to  compensation,  the  apparent 
purpose  being  that  absence  or  disability  of 
the  mayor  from  whatever  cause  should  not 
add  to  tlie  expense  of  administration,  and 
therefore,  that  in  case  of  absence  or  disabil- 
ity for  a  period  longer  than  60  days  he  should 
draw  no  salary,  but  for  such  period  it  should 
go  to  the  acting  mayor.  In  enacting  the  ordi- 
nance the  council  proceeded  upon  the  theory 
that  it  had  the  authority  under  the  statute 
to  appropriate  the  salary  of  the  mayor  to 
compensate  the  acting  mayor  whenever  the 
latter  was   absent   or   disqualified,   whether 


for  a  longer  or  shorter  period  thsn  00  days ; 
for  the  language  la,  "any  acting  mayor  shall 
be  entitled  to  the  salary  of  the  mayor,"  omit- 
ting entirely  the  limitation  imposed  by  the 
statute  under  the  authority  of  which  It  was 
enacted.  The  ordinance  is  inconsistent  with 
and  directly  contravenes  the  provisions  of 
the  statute,  In  that  the  statute  did  not  au- 
thorize any  provisi<m  for  compensation  for 
periods  of  80  days  or  less,  and  In  that  it  de- 
prived the  mayor  of  his  compensation  with- 
out warrant  of  law.  It  is  therefore  void. 
"Statute  law  and  by-laws  are  intended  to 
meet  different  wants  and  exigencies,  and  to 
serve  different  purposes.  The  former,  when 
general  in  its  nature  and  operation,  is  intend- 
ed to  furnish  a  rule  for  the  government  of 
the  people  of  the  state  everywhere.  The  lat- 
ter, made  by  the  corporation  under  deriva- 
tive authority,  are  local  regulations  for  the 
government  of  the  inhabitants,  or  the  regu- 
lation of  the  local  concerns  of  the  incorpo- 
rated place;  and  of  course  they  must  be  void, 
unless  specially  authorized  by  the  cliarter  or 
organic  act  of  the  corporation,  whenever 
they  are  repugnant  to,  or  inconsl8t»it  witli, 
the  general  law  of  the  land.  No  implied  pow- 
er to  pass  by-laws,  and  no  express  general 
grant  of  the  power,  can  authorize  a  by-law 
which  conflicts  with  the  statutes  of  the  state, 
or  with  the  general  principles  of  the  common 
law  adopted  or  In  force  in  the  state."  Sec- 
tion SCO,  1  Dillon's  Mun.  Corp.  Much  less 
can  an  ordinance  which  directly  contravenes 
the  provision  of  the  law  creating  the  munic- 
ipality be  held  to  be  valid.  Since  the  ordi- 
nance was  void  at  the  time  of  its  enactment. 
It  was  void  for  all  time;  for  though  the 
law  covering  the  same  subject  has  been  chang- 
ed, as  will  be  observed  by  an  examination  of 
section  4783,  supra,  and  does  not  now  contain 
any  provision  on  the  subject  of  compensation 
of  the  acting  mayor,  this  does  not  affect  In 
anywise  the  validity  of  the  ordinance.  The 
change  in  the  organic  law  could  not  give  it 
validity.  Nor  was  It  given  validity  by  any 
provision  in  section  5035,  Pol.  Code  1895. 
This  section  is  not  curative  in  character,  but 
was  intended  simply  to  preserve  the  statn 
quo  of  all  municipal  corporations  In  exist- 
ence at  the  time  of  the  adoption  of  the  Code 
of  1895.  Even  if  it  be  held  to  be  a  curative 
provision,  it  could  not  give  life  to  what  had 
no  life,  nor  render  valid  that  which  had  no 
validity.  In  re  McFarland's  Estate,  10  idont. 
445,  2C  Pac.  185;  State  v.  Evans,  15  Mont 
539,  39  Pac.  850,  28  L.  R.  A.  127,  48  Am.  St. 
Kep.  701;  Davidson  v.  Wampler,  29  Mont 
61,  74  Pac.  82;  Ex  parte  Sweetroan  (CaL 
App.)  90  Pac.  1069;  Horr  &  Bemis  Mun.  Pol. 
Ord.  S  138. 

May  the  defendants,  as  disbursing  officers 
of  the  city,  lawfully  pay  the  allowance  on 
the  theory  that  DouH,  having  performed  the 
services,  is  mtitlcd  to  what  they  are  reason- 
ably worth?  This  query  mast  also  t>e  answer- 
ed in  the  negative,  unless  there  be  some  pro- 
vision of  the  municipal  act  itself,  or  somt 
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ordinance  enacted  under  antborlty  granted 
by  it,  permitting  payment  to  be  mad&  Tbe 
rlgbt  of  a  public  oflOcer  to  compeoaation  for 
the  performance  of  duties  imposed  upon  him 
by  law  does  not  rest  upon  contract,  but  is 
Incident  to  tbe  right  to  hold  office;  and.  un- 
less compensation  is  allowed  by  law,  he  may 
not  lawfully  demand  payment  as  oi)on  a 
quantum  meruit  for  aenrices  rendered.  No 
provision  of  the  municipal  act  has  been  call- 
ed to  our  attention  which  authorizes  the 
council  to  make  any  allowance  for  the  servi- 
ces in  question,  or.  Indeed,  for  any  sorlces 
rendered  to  the  city  by  any  officer,  except  by 
ordinance.  Section  4740  of  the  Political  Code 
of  1806,  after  enumwatlng  the  officers  which 
a  city  of  the  first  class,  to  which  Butte  be- 
Icmga,  must  or  may  have,  declares :  "The  city 
council  may  by  ordinance  prescribe  tbe  da- 
ties  of  all  dty  officers  and  fix  their  compensa- 
tion, subject  to  the  limitations  contained  In 
this  tide."  This  grant  of  power  is  subject,  not 
only  to  the  express  and  implied  limitations 
found  elsewhere  in  the  title,  but  contains  in 
Itself  a  limitation  as  to  the  mode  In  which 
the  power  granted  may  be  executed.  It  is 
a  familiar  rule  of  construction  that,  when 
a  power  is  conferred  upon  a  municipal  cor- 
poration, and  the  mode  In  which  it  is  to  ex- 
ercise it  is  prescribed,  such  mode  must  be 
pursued.  20  Am.  A  Eng.  Ency.  Law  (2d  Ed.) 
1142.  Under  tbe  provisions  of  section  4783, 
supra,  the  council  may  or  may  not  elect  a 
president  When  elected,  he  must  t>e  held 
to  know  whether  provision  has  been  made 
for  his  compensation.  If  none  has  been  made 
In  the  mode  prescribed  by  law,  then  he  is  en- 
titled to  none,  and  has  no  legal  claim  against 
the  city.  It  Is  not  claimed  that  there  is  any 
other  ordinance  under  which  the  defendants 
assumed  to  act  Therefore,  in  undertaking 
to  make  him  an  allowance  under  the  guise 
of  a  claim  for  services  rendered  to  tbe  city, 
the  council  was  doing  no  more  than  making 
a  gift  to  him  of  so  much  of  the  funds  belong- 
faig  to  the  city. 

In  our  opinion  the  council  acted  without 
authority,  and  the  defendants,  the  disbursing 
officers  of  the  city,  had  no  authority  to  make 
payment  The  result  Is  that  the  court  was 
In  error  in  refusing  the  injunction.  Accord- 
ingly the  order  is  reversed,  and  the  cause 
Is  remanded,  with  direction  to  grant  the  In- 
junction. 

Reversed  and  remanded. 

HOLLOWAY  and  SMITH.  lY,  ooDcur. 

(«  Colo,  tm 

U.  FITTB  V.  SAOSBURT  et  al. 

(Supreme  Conrt  of  Colorado.     May  4,   1908.) 

1.  JUDOMXNT  —  Bbvivai.  — Vaoatino— Waht 
OF  Notice— CJoicPLMNT—SurFioiENCT. 
Where  plaintiff,  W  an  action  to  have  a  re- 
vival of  a  Judgment  set  aside,  alleged  that  Jadg>- 
ment  revived  against  plaintia  was  terived  bgr 
defendant  as  an  assignee  on  a  forged  asaignr 
Aent,  and  that  plaintiff  did  not  leam  of  tlie  re- 


vival of  the  Jiidfment,  and  that  ne  assignment 
of  the  original  judgment  had  l>een  made  until 
lone  after  the  revival,  the  complaint  wag  in- 
sufficient to  show  tliat  no  process  was  issued 
and  served  upon  her  in  the  revival  proceedings, 
and,  as  plaintiff  must  have  known  whether  or 
not  she  was  served  with  process,  the  averment 
in  her  complaint  on  that  subject  Bhonld  have 
been  positive  and  unequivocal. 
2.  Saiu— RsviVAi.  BT  AssioNEB— Issues. 

In  an  action  to  revive  a  judgment  hj  one 
pretending  to  be  an  assignee  of  the  onglnal 
judgment,  one  of  the  issues  involved  is  wheth- 
er plaintiff  is  the  assignee  of  the  original  judg- 
ment holder. 
8.  Samb— EmoT  or  Revival. 

The  effect  of  a  lodgment  reviving  a  former 
Judgment  does  not  differ  from  other  Judgments 
ss  an  adjudication  of  all  questions  necessarily 
involved,  and  in  such  proceedings  tlie  judgment 
debtor  must  interpose  such  defenses  ss  he  may 
have,  or  thev  will  oe  forever  barred  by  the  judg- 
ment of  revivor. 

[Ed.  Note.— For  eases  in  point,  see  Cent  Di^p 
vol.  80,  Judgment  H  1841,  1642.] 

4.  Sake— AonoRs  to  Set  Abioe  Judomert^ 

COIIPIAIMT— SniTICIKNOT— FaAUD. 

Where  a  complaint,  in  an  action  to  set 
aside  a  revival  of  a  former  judgment  in  the 
name  of  a  pretended  assignee  of  tlie  original 
judgment  creditor,  alleged  that  the  assignment 
was  a  forgery,  but  did  not  show  that  the  judg- 
ment debtor  was  prevented  from  presenting  suoi 
claim  to  the  conrt  fai  the  revival  proceedings, 
it  was  insuffident  to  state  a  cause  of  action 
on  tliat  ground,  since  cases  where  relief  from  a 
judgment  can  lie  granted  on  the  ground  of  fraud 
are  those  where  the  unsuccessful  party  has 
been  prevented  from  fully  ezhil>iting  his  case 
without  fault  on  liis  own  part 

6.  ESxBOunoN  —  Sales— Obedit—Aotioiis  job 

BELIEr— ColfPLAIRT— SUFWCIERCT. 

Where  plaintiff  alleged  that  a  certain  note 
l>elonging  to  her  had  been  sold  under  an  execu- 
tion on  a  judgment  against  her,  but  no  credit 
was  ever  given  on  the  judgment  on  scconnt  of 
the  sale,  and  that  subsequently  real  estate  be- 
longing to  her  was  sold  under  the  same  judg- 
ment end  ssked  tliat  she  liave  a  decree  allowing 
credit  for  tbe  value  of  tbe  note,  but  there  was 
no  statement  that  the  sheriff's  return  did  not  ex- 
Iiibit  the  amount  realized  on  the  sale  of  the  note, 
and  it  did  not  appear  from  the  complaint  tliat 
tlte  amount  realised  from  the  two  sales  exceeded 
the  judgment  and  costs,  or  that  the  judgment 
creditor  was  making  any  claim  against  her  on 
account  of  the  judgment,  the  complaint  did  not 
state  facts  entitling  her  to  relief. 

5.  JxTDioiAi.  8ai.es  —  VAOACiRe— Oaoumifr-' 

IRADEQUAOT  OF  PxiCB. 

Ordinarily,  inadequacy  of  price  is  not  suffi- 
cient cause  for  setting  aside  a  judicial  sale, 
for  it  must  generally  appear  that  there  were 
such  irregularities  or  fraud  as  tended  to  prevent 
the  property  levied  upon  from  being  sold  at  a 
fairly  adequate  price,  and,  in  the  absence  of  an 
allegation  of  irregularities  affecting  substantial 
rights  or  of  ftaucL  plaintiff  is  not  entitled  to 
have  a  sale  vacated  except  upon  a  tender  of  the 
amount  for  which  the  sale  was  made. 

lEd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  81,  Judicial  Sales,  UTT.n.] 

7.  JroOMENT— AfiSIGinfEHT— RELKAm  ST  A*- 

siaN0»— BnccT. 

Where  a  judgment  debtor  has  notiee  of  a« 
assignment  of  the  judgment  a  subsequent  at- 
tempted release  of  tne  judgment  by  the  assignor 
does  not  sffeot  the  aaeignee's  right  in  any  way, 
or  vest  in  the  judgment  debtor  any  eause  of  ac- 
tion against  the  assignee.  Hence,  where  the 
validity  of  an  assignment  of  a  judgment  la  not 
resisted  bv  the  judgment  delitor  in  an  actiom 
by  the  assignee  to  revive  Ae  judgment  a  snixw 
fluent  release  by  the  original  judgmant  holdar 
cannot  avail  the  Judgment  debtor; 
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S5  PACIFIO  BEPOQTEB. 


(Colo. 


Error  to  District  Court,  Larimer  County; 
Christian  A.  Bennett,  Judge. 

Action  by  Marie  La  Fitte  against  George 
Salisbury  and  otbers  to  have  a  judgment  of 
revival  declared  void,  etc.  Judgment  for  de- 
fendants, and  plaintiff  brings  error.    Affirmed. 

Plaintiff  In  error  filed  a  complaint  in  the 
court  below,  in  which  she  designated  the  de- 
fendants in  error  as  defendants.  In  her  com- 
plaint she  alleged.  In  substance,  that  in  De- 
cember, 1881,  in  the  district  court  of  Pueblo 
county,  the  defendant  Rups  obtained  a  judg- 
ment against  her  in  the  sum  of  ^S.OTG.SO  and 
costs ;  that  in  18»i  the  defendant  George  Sal- 
isbury commenced  a  proceeding  in  the  district 
court  of  Pueblo  county  as  the  assignee  of  the 
Rups  Judgment,  whereby  It  was  revived  in  his 
name,  in  the  sum  of  |3,130,  and  costs  amount- 
ing to  $65.  She  then  alleges  that  Salisbury, 
contriving  to  cheat  and  defraud  her,  falsely 
represented  to  the  court  that  he  was  the  as- 
signee of  the  judgment,  when,  in  fact,  It  had 
never  been  assigned  to  him  by  Rups,  and  be 
was  never  authorized  to  revive  it,  but  that 
Rups  always  owned  the  judgment;  and  al- 
leges that  the  written  assignment  thereof  up- 
on which  Salisbury  predicated  his  rights  as 
assignee  was  a  forgery.  Her  complaint  was 
filed  November  25,  1904,  and  she  avers  that 
she  did  not  learn  of  the  revival  of  the  judg- 
ment, and  that  no  assignment  of  the  original 
bad,  in  fact,  been  made  to  Salisbury  until 
October  9,  1903.  She  further  avers  that  on 
August  13,  1903,  Salisbury  caused  an  execu- 
tion to  issue  on  the  revived'  judgment,  by  vir- 
tue of  which  he  caused  a  note  belonging  to 
her,  of  the  value  of  ?1,070,  to  be  sold  to  his 
wife,  Susan,  for  the  sum  of  $570;  but  no 
credit  was  ever  given  upon  the  Judgment  on 
account  of  this  sale.  She  further  alleges  that 
on  August  13,  1903,  Salisbury  caused  an  exe- 
cution to  be  issued  and  delivered  to  the  sher- 
iff of  Larimer  county,  under  and  by  virtue  of 
which  levy  was  made  upon  real  estate  belong- 
ing to  her,  which  was  thereafter  sold  under 
the  execution  to  bis  wife  for  the  sum  of 
$5^00,  and  that  under  the  certificate  of  pur- 
chase thus  made,  and  after  the  time  for  re- 
demption from  such  sale  had  expired,  a  sher- 
iff's deed  was  executed  and  delivered-  to  Mrs. 
Salisbury.  She  alleges  that  the  real  estate 
so  sold  by  the  sheriff  at  the  time  of  the  levy 
thereon  and  sale  thereof  was  worth  the  sum 
of  $00,000,  and  that  the  price  at  which  it  was 
sold  was  so  grossly  Inadequate  and  insufficient, 
as  compared  with  its  real  value,  as  to  render 
the  sale  void.  She  also  alleges  that  on  the 
5th  day  of  January,  1904,  Rups  filed  a  satis- 
faction of  the  Judgment  In  the  office  of  the 
cleric  of  the  district  court  of  Pueblo  county. 
She  prayed  judgment  to  the  effect  that  the 
Judgment  of  revival  be  adjudged  void;  that 
the  court  adjudge  that  no  assignment  of  the 
original  judgment  was  ever  made  by  Rups  to 
Salisbury;  that  the  issuance  of  the  execu- 
tions and  levies  upon  her  property  and  sale 
thereof  thereunder  be  declared  void ;  that,  in 
the  event  the  judgment  should  be  held  valid. 


she  bare  judgment  ^vlng  ber  credit  for  tbe 
sum  of  $1,070,  the  value  of  the  note  sold; 
that  the  sale  of  the  real  estate  be  set  aside  l>e- 
cause  the  price  at  which  it  was  sold  was  so 
grossly  Inadequate,  as  compared  with  its  val- 
ue, as  to  amoimt  to  a  fraud  upon  plaintiff's 
rights;  and  that  she  have  Judgment  for  ttie 
possession  of  the  real  estate,  etc.  To  this 
complaint  the  defendants  answered-  Wb«i 
the  case  was  called  for  trial,  the  defendant 
Salisbury  was  placed  upon  the  stand  as  a  wit- 
ness by  plaintiff,  for  cross-examination. 
Thereupon  the  defendants  interposed  an  ob- 
jection to  the  introduction  of  any  testimony 
upon  the  ground  that  the  complaint  did  not 
state  a  cause  of  action,  which  objection  was 
sustained,  and  judgment  rendered  that  the 
plaintiff  recover  nothing  by  her  action,  and 
that  it  be  dismissed  at  her  costs.  She  brings 
the  case  here  for  review  on  error. 

Chas.  M.  Bice,  for  plaintiff  in  error.  Geo. 
Salisbury,  for  defendants  in  error. 

GABBERT,  J.  (after  stating  the  facts  as 
above).  It  will  be  noticed  from  the  forego- 
ing synopsis  of  the  complaint  that  plalutifl 
does  not  allege  that  she  was  not  duly  notified 
of  the  proceedings  instituted  by  Salisbury  in 
the  district  court  of  Pueblo  county,  which 
finally  culminated  in  a  Judgment  reviving 
the  Rups  Judgment  In  his  name  as  the  assign- 
ee of  Rups.  True,  she  avers  that  she  did  not 
learn  of  the  revival  of  the  judgment,  and  that 
no  assignment  of  the  original  had  been  made 
to  Salisbury  until  in  October,  1903,  but  that 
Is  not  equivalent  to  stating  that  no  process 
was  Issued  and  served  upon  ber  In  the  pro- 
ceeding Instituted  by  Salisbury.  She  evades 
this  fact,  whatever  It  may  be.  Necessarily, 
she  knows  whether  or  not  she  was  served 
with  process  in  that  proceeding.  Conse- 
quently, the  averments  In  her  complaint  on 
this  subject  must  be  positive  and  unequivo- 
cal, and  not  evasive.  She  seeks,  however,  to 
avoid  the  judgment  upon  the  ground  that 
in  truth  and  in  fact  Salisbury  was  not  such 
assignee  at  the  time  he  instituted  proceed- 
ings and  obtained  a  revival  of  the  Judgment 
against  her  In  his  name.  The  complaint  is 
insufficient  to  state  a  cause  of  action  in  so 
far  as  It  attempts  to  attack  the  revival  of  the 
judgment  upon  this  ground.  One  of  tbe  is- 
sues involved  in  the  proceeding  instituted 
by  Salisbury  was  whether  or  not  he  was  the 
assignee  of  the  Rups  Judgment  Hughes  v. 
Brewer,  7  Colo.  588,  4  Pac.  1115.  That  was 
determined  by  the  court  in  his  favor.  The 
effect  of  a  judgment  reviving  a  Judgment  as 
an  adjudication  of  all  questions  necessarily 
involved  does  not  differ  from  that  of  othw 
judgments.  .In  such  proceedings  the  Judg- 
ment debtor  must  interpose  such  defenses  as 
he  may  have,  or  they  will  be  forever  barred 
by  the  judgment  of  revivor.  Freeman  <m 
Judgments,  {  448.  There  is  no  averment  in 
the  complaint  from  which  it  Is  made  to  ap- 
pear that  plaintiff  was  prevented  from  pre- 
senting to  the  district  court  of  Pueblo  coun- 
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ty  tbe  claim,  which  she  now  aaeerts,  that 
Salisbury  was  not,  In  fact,  the  assignee  of 
tbe  Rupa  Judgment.  The  frauds  which  will 
vitiate  a  judgment  between  the  same  parties 
rendered  by  a  court  of  competent  Jurisdic- 
tion are  those  which  are  extrinsic  or  col- 
lateral to  tbe  matters  tried.  That  is  to  say, 
the  cases  where  relief  from  a  Judgment  can 
be  granted  qpon  the  ground  of  fraud  are 
those  where,  by  fraud  or  dec^tlon  practic- 
ed by  the  preralllng  party,  the  unsuccess- 
ful party  has  been  prevented  from  fully  ex- 
hibiting his  case,  without  fault  on  bis  part. 
Venner  v.  Denver  Union  Water  Co.  (Colo.) 
90  Pac.  623 ;  Boldenweck  v.  BuUls  (Colo.)  90 
Pac.  634;  United  States  v.  Throckmorton, 
98  U.  S.  61,  25  L.  Ed.  93.  Such  is  the  law  as 
long  since  firmly  established.  In  order  that 
repeated  litigation  between  the  same  parties 
in  regard  to  the  same  subject  of  controversy 
may  be  prevented. 

The  averment  that  no  credit  was  given  up- 
on the  judgment  for  the  amount  realized 
from  the  sale  of  the  note  levied  upon  does 
not  state  facts  which  entitle  plaintiff  to  re- 
lief, although  she  prays  that.  In  the  event  the 
Judgment  is  held  valid,  she  have  a  decree  al- 
lowing her  credit  for  the  value  of  the  note. 
She  would  only  be  entitled  to  credit  for  such 
net  sum  as  was  realized  from  the  sale,  and 
this  would  appear  from  the  return  of  the 
sheriff.  There  is  no  statement  to  the  effect 
that  the  sheriff's  return  does  not  exhibit  the 
amount  realized  on  this  sale.  In  this  connec- 
tion we  note  that  it  does  not  aiH?ear  from 
the  averments  of  her  complaint  that  tbe 
amounts  realized  from  the  two  execution  sales 
made  at  the  Instance  of  Salisbury  were  In 
excess  of  the  Judgment  and  costs.  It  is  al- 
so proper  to  notice  that  she  does  not  state  In 
her  complaint  that  Salisbury  Is  making  any 
claim  against  her  on  account  of  his  judgment, 
which  has  been  satisfied  to  the  extent  of  the 
net  sums  realized  on  his  execution  sales  of 
her  property. 

Ordinarily,  Inadequacy  of  price  paid  Is  not 
sufficient  cause  for  setting  aside  a  judicial  sale. 
Conway  v.  John,  14  Colo.  30, 23  Pac.  170.  Gen- 
erally in  addition.  It  must  appear  that  there 
were  such  irregularities  In  connection  with 
tbe  sale,  or  such  fraud  practiced,  as  tended  to 
prevent  the  property  levied  upon  from  be- 
ing sold  at  a  fairly  adequate  price.  17  Cyc. 
1276.  Nothing  of  this  character  appears  In 
plaintilTs  complaint.  She  relies  entirely  up- 
on the  alleged  Inadequacy  of  the  price  for 
which  her  real  estate  was  sold,  and  In  the  ab- 
sence of  a  charge  of  Irregularities  affecting 
her  substantial  rights,  or  of  fraud,  she  is  not 
entitled  to  have  tbe  sale  vacated,  except  upon 
a  tender  of  the  amount  for  which  the  sale 
was  made.  17  Cyc.  1283.  "He  who  asks 
equity  must  do  equity." 

The  attempted  release  of  the  judgment  by 
Rups  does  not  avail  the  plaintiff.  It  Is  true 
she  alleges  in  her  complaint  that  no  assign- 
ment of  the  judgment  was  ever  made  by  him 
to  the  defendant  Salisbury,  but  the  facts  up- 


on whldi  she  relies  in  support  of  this  conten- 
tion win  not  permit  her  to  raise  that  ques- 
tion. The  judgment  of  the  district  court 
when  the  original  Judgment  was  revived  set- 
tled that  Issue  as  between  the  plaintiff  and 
defendant  Salisbury,  In  the  absence  of  such 
averments  of  fraud  as  would  permit  her  to 
now  litigate  It  She  had  notice  of  the  as- 
signment by  Hups  to  Salisbury,  and  hence  the 
attempt  of  Rups  to  release  It  in  favor  of  the 
plaintiff  does  not  affect  Salisbury's  rights  In 
any  way,  or  vest  in  her  any  cause  of  action 
against  him.    23  Cyc.  1425. 

Counsel  for  plaintiff  has  not  called  our  at- 
tention to  any  propositions  based  upon  the 
averments  of  the  complaint  which  would 
entitle  her  to  any  relief  whatever,  and  the 
Judgment  of  the  district  court  must  there- 
fore be  affirmed,  and  it  Is  so  ordered. 

Judgment  affirmed. 

STEELE,  C.  J.,  and  CAMPBELL,  J.,  con- 
cur. 


PEOPLE  ex  rel.  BRYANT  v.  YOUNGS  et  al. 
(Supreme  Court  of  Colorado.     May  4,  1008.) 

1.  Elections  —  Election  Judges— Appoint- 
ment. 

The  charter  of  the  city  of  Denver,  {  174, 
provides  that  each  member  of  the  election  com- 
mission shall  have  the  ri^ht  to  appoint  one  of 
the  three  election  judges  in  each  precinct,  pro- 
vided that  one  of  the  said  judges  shall  be  of  dif- 
ferent political  faith  from  either  of  the  other 
two,  and  that  the  conduct  of  elections  and  all 
matters  pertaining  thereto  in  the  city  shall  be 
exercised  by  the  election  commissioners.  Seas. 
Laws  1907,  p.  374,  known  as  the  "Booth  Act," 
was  expressly  made  applicable  to  municipal  elec- 
tions in  the  city  of  Denver.  Relator,  an  election 
commissioner,  not  being  in  the  city  at  the  time 
of  appointing  judges,  the  other  two  members 
of  the  commission  appointed  a  judge  in  each 
precinct  for  themselves,  and  appointed  a  third 
list  of  judges  for  relator,  and  certificates  were 
issued  to  such  three  sets  of  appointees  as  the 
legal  election  officers,  and  defendant,  thereafter 
returning,  claimed  that  he  had  the  exclusive 
right  to  appoint  one  judge  for  each  precinct. 
Held,  that  respondents,  having  made  appoint* 
ments  nnder  the  provisions  of  the  city  charter, 
could  not  insist  that  the  right  of  relator  to  ap- 
point judges  be  governed  by  the  Booth  act, 
since  they  themselves  had  acted  under  the  for- 
mer law,  and  cannot  now  tie  heard  to  say  either 
individually  or  as  a  body  that  relator  most  act 
under  another  law. 

2.  Same— Po WEB  of  Appointment— Appoint- 
ment BT  Election  Commisbionebs. 

Under  the  charter  of  tbe  city  of  Denver,  f 
174,  providing  that  each  member  of  the  election 
commission  shall  have  the  right  to  appoint  one 
of  the  three  election  judges,  and  that  one  judge 
shall  be  of  different  political  faith  from  either 
of  the  other  two,  and  that  the  management  of 
the  registration,  etc.,  and  all  matters  pertaining 
to  elections,  shall  l>e  vested  exclusively  in  the 
commission,  the  power  of  appointment  does  not 
reside  in  tiie  commission  as  a  body  or  any  ma- 
jority thereof,  but  each  memlier  has  the  abso- 
lute right  to  appoint  one  election  judge,  and 
though  such  appointment  may  not  be  final  or 
conclusive  upon  the  party  organization  of  such 
member,  it  is  not  subject  to  review  by  either  or 
l>oth  of  the  other  members  of  the  commission, 
whether  acting  Individually  or  as  a  board. 
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3.  Same— REPBKaKNTATioN  of  Politicai,  Pab- 
TIE8— Appointment  of  Membebs  of  Oppos- 
ing Pabty— Who  may  Object. 

The  fact  that  a  member  of  the  election  com- 
mission appointed  as  judges  members  belonging 
to  the  opposing  party  may  not  be  objected  to  by 
the  commissioners  of  opposing  party,  as  the 
other  members  of  the  commission  may  not  su- 
pervise or  direct  the  appointment  of  any  mem- 
ber. 

4.  Same— Delat  is  Making  Appointments- 
Effect. 

The  charter  of  the  city  of  Denver,  {  174, 
provides  that  each  member  of  the  election  com- 
mission shall  appoint  one  of  the  three  election 
judges  in  each  precinct,  and  that  one  of  the 
judges  sliall  be  of  different  political  faith  from 
the  other  two,  and  that  the  commission  shall 
have  entire  control  of  elections.  While  relator, 
a  commissioner,  was  away  from  the  city,  the 
other  commissioners  appointed  judges  for  him  as 
well  as  themselves,  and  on  his  return  five  days 
before  the  election  relator  appointed  an  election 
judge  for  each  precinct  as  provided  by  the  stat- 
utes, which  appointments  the  board  refused  to 
confirm.  Held,  that  relator's  appointees  should 
be  confirmed,  and  the  appointments  made  by  the 
other  two  commissioners  on  his  behalf  in  his 
absence  annulled,  as  there  was  still  sufficient 
time  for  a  full  registration  of  voters  and  rela- 
tor's appointments  were  made  in  ample  time,  if 
certified  when  made,  and  the  certification  of  the 
relator's  appointees  would  not  interfere  with  a 
fair  and  honest  election,  since  relator  represent- 
ed the  electors  in  appointing;  the  jndges,  and 
did  not  act  merely  in  an  individual  capacity,  and 
his  delay  in  appointing  judges  should  not  preju- 
dice the  interest  of  his  constituents. 

5.  Mandamus  — Official   Action— EJleotion 

JUDQEB— CEBTIFICATION   OF  APPOINTEES. 

Under  the  charter  of  the  city  of  Denver,  { 
174,  providing  that  each  member  of  the  election 
commission  shall  appoint  one  of  three  elec- 
tion judges,  and  the  commission  shall  have  com- 
plete control  of  the  election,  and  the  action  of 
the  commission  on  all  questions  passed  on  by 
it  shall  be  final,  the  making  of  the  certificate  by 
the  president  and  secretary  of  the  commission 
for  election  judges  duly  appointed  is  purely  min- 
isterial, the][  having  no  discretion,  and,  when  a 
list  of  appointments  of  judges  by  any  member 
of  the  commission  is  made  and  presented  to 
them,  neither  they  nor  the  majority  of  the  Ixwrd, 
acting  as  a  tx>dy  or  individually,  may  refuse  to 
certify  the  appointments,  and  they  may  be  com- 

Selled  by  mandamus  to  certify  any  appointments 
uly  made  up(»i  their  refusal  to  do  so. 
.  Oabbert,  J.,  dissenting. 

En  Bauc  Error  to  District  Court,  City  and 
County  of  Denver;   George  W.  Allen,  Judge. 

Mandamus  by  the  people  of  the  state  of 
Colorado,  on  the  relation  of  William  H.  Bry- 
ant, an  election  commigsloner,  against  Henry 
Youngs  and  others,  to  compel  the  certification 
of  election  judges  appointed  by  relator. 
Judgment  dismissing  the  action,  and  refusing 
the  writ  and  relator  brings  error.  Reversed, 
and  the  writ  Issued  to  compel  respondents  to 
perform  the  required  acts. 

T.  J.  0'D(Minell,  Jobm  A.  Rush,  Edwin  Van 
Clse,  and  Wm.  H.  Bryant,  for  plaintiff  In  er- 
ror. H.  A.  LIndsley  and  Thos.  B.  Woodrow, 
for  defendants  In  error. 

CAMPBELIj,  J.  This  writ  of  error  Is  to  a 
Judgment  of  the  district  court  dismissing  an 
action  in  mondaipus.  Under  the  pleadings 
the  Issues  are  of  law  purely,  and  were  so 
treated  by  the  trial  court  and  counsel  for 


both  parties.  The  controversy  arose  out  of 
these  facts :  The  charter  of  the  city  of  Den- 
ver created  an  election  commission  consisting 
of  three  members,  to  which  are  Intrusted  gen- 
eral control  and  supervision  of  mnnicipal 
elections.  In  preparing  for  the  approaching 
general  dty  election,  to  be  held  May  19,  lOftS, 
Henry  Toungs  and  George  N.  Ordway,  two 
of  the  members,  In  the  absence  from  the 
state  of  William  H.  Bryant,  the  third  mem- 
ber of  the  commission,  called  a  meeting  of 
that  body  for  March  18th,  of  which  Bryant 
had  notice,  to  arrange  for  the  appointment  of 
three  Judges  and  two  registrars  of  election 
In  each  of  the  precincts  of  the  city.  Bryant 
at  once  notified  them  of  bis  Inability  to  be 
in  Denver  until  March  27th.  The  meeting 
called  for  the  18th  was  then  adjourned  from 
time  to  time  until  the  2l8t  of  March,  when 
Toungs  and  Ordway,  each  In  his  Indlvldnal 
capacity  as  a  member  of  the  commission,  ap- 
pointed a  separate  list  of  Jndges  and  regis- 
trars for  the  various  precincts,  and  because 
of  Bryant's  absence,  and  since  the  registra- 
tion of  electors  must  begin  on  April  4th. 
which,  rmder  the  law  as  they  conceived  It 
to  be,  necessitated  the  immediate  appoint- 
ment of  all  Judges  and  registrars,  the  two 
members  present  sitting  as  a  commission 
thereupon  proceeded  to  act  and  appointed.  In 
behalf  of  Bryant,  a  third  list  of  Judges  and 
registrars  for  every  xnreclnct  In  the  city,  and 
afterwards,  In  pursuance  of  the  rules  and 
regulations  of  the  board,  which  required  such 
certification  to  enable  the  appointees  to  act, 
caused  its  president  and  secretary  to  Issue 
their  certificates  of  appointment  of  the  three 
lists  so  made  as  the  legal  election  officers 
for  the  ensuing  election.  On  March  27th 
Bryant  returned  to  Denver,  and  on  the  fol- 
lowing day,  disclaiming  the  power  of  the 
commission  as  a  body,  and  of  his  co-m«nber8, 
or  either  of  them.  Individually,  to  appoint 
for  him  a  list  of  Judges  and  registrars,  and 
repudiating  their  act  In  attempting  to  do  so 
In  his  own  behalf  as  a  member  of  the  com- 
mission, appointed  a  third  list,  and  asked 
the  president  and  secretary  to  certify  the 
same.  These  ofScers  refused  to  make  the 
certificate,  and  the  board  as  a  board  refused 
to  rescind  their  action  In  appointing  the  list 
for  Bryant,  and  declined  to  accept  or  recog- 
nize his  list  of  appointmenta  Whereupon 
Bryant  brought  this  action  In  mandamus  to 
compel  the  president  and  secretary  of  the 
board  to  certify  to  the  list  of  election  officers 
appointed  by  him.  The  district  court,  b^ng 
of  opinion  that  under  the  provisions  of  the 
charter  of  the  city  of  Denver  the  commission 
as  a  body,  and  not  as  Individuals,  possessed 
the  power  to  appoint  Judges  and  registrars, 
and  had  full  control  over  municipal  elections, 
held  that  the  foregoing  action  of  the  board 
was  final  and  conclusive,  and  not  subject  to 
review  by  the  courts,  and  accordingly  dis- 
missed the  action. 
The  important  ultimate  question  on  this 
,  review  Is,  did  Bryant,  under  tbe  foregoing 
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facts,  at  the  time  he  acted,  have  the  power 
to  appoint  judges  and  reglsrtrars  of  election? 
Or,  stated  In  another  form,  did  the  other 
two  members,  as  a  majority  of  the  board  or 
IndlTldnally,  have  the  right  and  power  to  ap- 
point a  list  In  Bryant's  behalf?  The  section 
of  the  charter  of  the  city  pertaining  to  the 
appointment  of  Judges  of  election  Is  section 
1T4,  and  reads:  "Bach  member  of  said  com- 
mission Shall  have  the  right  and  power,  and 
It  shall  be  his  duty,  to  appoint  annually  one 
of  the  three  election  Judges  in  each  precinct: 
Provided,  however,  that  one  of  said  judges 
shall  be  of  different  political  faith  from  ei- 
ther of  the  other  two;  all  of  whom  shall 
be  qualified  electors  of  the  precinct.  •  •  • 
The  conduct,  management  and  control  of  the 
registration  of  voters,  and  of  the  holding  of 
elections,  canvassing  the  returns  thereof  and 
Issuing  certificates  of  election,  and  of  all 
other  matters  pertaining  to  elections  in  the 
city  and  county,  shall  be  vested  exclusively 
In  and  exercised  by  the  election  commission, 
which  shall  perform  all  the  duties.  Joint, 
several  or  otherwise  of  the  city  and  county 
officers  or  employes  required  to  be  done  by 
the  Ct>nstltutIon  or  by  general  law  In  relation 
thereto,  and  the  action  of  the  commission  on 
all  questions  passed  upon  by  it  shall  be 
final."  In  1907  the  General  Assembly  of  the 
state  passed  what  la  commonly  called  the 
"Booth  Act"  (Sess.  Laws  1907,  p.  374,  c.  174) 
concerning  elections,  and  it  was  expressly 
made  applicable  to  municipal  elections  in  the 
city  of  Denver.  It  is  unnecessary  to  repro- 
duce its  provisions.  Counsel  for  respondents 
say  that  it  provides  a  method  of  selecting 
or  designating  the  Judges  and  registrars  to 
be  appointed  by  the  election  commission  dif- 
ferent from  that  of  the  charter,  and  is  the 
paramount  law,  and  must  prevail  over  the 
latter.  If  that  be  true.  It  is  entirely  clear 
that  respondents  are  not  In  a  position  to 
raise  any  such  question  in  these  proceed- 
ings, and  we,  therefore,  decline  to  enter  up- 
on an  Inquiry  or  express  an  opinion  as  to 
whether  the  charter  or  the  Booth  act  In  case 
of  conflict  governs  in  municipal  elections  in 
Denver.  That  respondents  cannot  inject  this 
question  will  readily  appear  upon  a  mo- 
ment's reflection.  In  the  absence  of  Bryant 
from  the  state,  wiio  was  elected  on  the  Mu- 
nicipal Ownership  ticket.  Youngs  and  Ord- 
way,  representatives  and  elected  on  the  tick- 
et of  the  Eepubllcan  Party,  and  constituting 
the  majority  members  of  the  commission, 
doubtless  acting  under  legal  advice,  conclud- 
ed that  they  must  obey  the  charter  and  ig- 
nore the  Booth  law,  and  each  for  himself  ap- 
pointed a  separate  list  of  Judges  and  regis- 
trars of  election  for  every  precinct  of  the  city 
In  accordance  with  the  foregoing  provision 
of  the  charter  on  that  subject.  Having  done 
so,  they  cannot  now,  as  a  body  or  individual- 
ly, be  heard  to  say  that  Bryant,  the  third 
member,  must  follow  the  Booth  law  and  not 
the  charter  uader  which  they  themselves  act- 
ed.   Respondents  still  claim  as  legal  the  lists 


of  Judges  and  registrars  which  they  appoint- 
ed under  the  charter,  while  they  insist  that 
Bryant  shall  make  his  selection  under  the 
Booth  act.  They  are  estopped  by  their  con- 
duct to  make  such  contention.  Whether  In 
case  a  member  of  the  commission  betrays  his 
party,  is  faithless  to  his  trust,  derelict  In 
duty,  or  refuses  or  neglects  to  act,  his  ac- 
tion may,  at  the  instance  of  his  party  or- 
ganization or  its  members,  be  reviewed  and 
controlled  by  the  court,  or  for  his  nonaction 
appropriate  relief  may  be  given,  is  not  In- 
volved here,  and  we  are  not  required  to  ex- 
press our  views  upon  It 

The  solution  of  the  controversy  between 
these  parties,  therefore — and  that  is  the  only 
question  with  which  we  are  now  concerned 
— depends  on  the  meaning  of  the  foregoing 
section  174.  That  meaning  is  not  difficult  to 
discover.  The  language  is  unambiguous.  It 
Interprets  Itself.  The  trial  court,  construing 
the  section  as  a  whole,  held  that,  while  each 
member  might  nominate  or  suggest  to  the 
commission  one  of  these  judges,  the  power  of 
appointment  resides  in  the  commission  as  a 
body,  and  that  a  majority  of  the  board  might 
reject  the  nominations  of  the  minority  and 
select  other  names  In  lieu  thereof,  and  such 
action  on  their  part  Is  final  and  conclusive 
on  the  courts.  Such  construction  is  manifest- 
ly wrong.  To  Justify  it  certain  words  in  the 
statute  of  well-defined  meaning  must  be 
stricken  out  and  other  words  of  different 
meaning  Inserted.  Just  what  powers  this 
section  vests  in  the  commission  as  a  body  we 
are  not  required  to  say;  but  It  Is  entirely 
clear  that  In  the  appointment  of  election 
Judges,  so  far  as  concerns  the  other  mem- 
bers, each  member  has  the  absolute  power 
and  right  to  appoint  one  election  Judge  In 
each  precinct,  and  this  power,  when  exercis- 
ed, though  It  may  not  be  final  or  conclusive 
upon  the  party  organization  of  that  member, 
or  upon  the  general  body  of  qualified  elec- 
tors, is  not  subject  to  review  or  correction  in 
any  particular  by  either  or  both  of  the  other 
members  of  the  commission,  whether  they 
act  Individually  or  as  a  board.  The  specific 
appointing  power  delegated  to  each  member 
by  the  opening  sentence  of  the  section  is  in 
no  wise  affected  or  limited  by  the  investiture 
In  the  comtnlsslon  of  general  management 
and  control  of  the  registration  of  voters  and 
general  conduct  of  elections  contained  in  the 
concluding  sentence.  °  It  Is  matter  of  common 
knowledge  that  this  section  was  put  in  the 
charter  for  the  purpose  of  securing  an  honest 
election,  and,  so  far  as  possible,  preventing 
frauds  therein  by  having  representatives  of 
the  different  political  organizations  on  the 
boards  of  election  and  registry.  But  this 
purpose  might  be  entirely  defeated  If  the  de- 
cision of  the  trial  court  is  right  The  com- 
position of  the  present  board  affords  a  good 
Illustration  of  the  practical  workings  which 
this  decision  would  allow.  Two  of  the  mem- 
bers were  elected  by  the  Bepublican  Party? 
one  «tt  the  Municipal  Ownership  ttcketi    U 
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the  list  of  judges  appointed  by  the  latto: 
may  for  any  reason  be  rejected  by  the  ma- 
jority and  another  list  selected  by  them  ap- 
pointed, then  the  Republican  Party,  through 
Its  representatives  on  the  board,  could  fill 
every  registry  and  election  board  in  every 
precinct  with  members  of  its  own  political 
faith. 

It  Is  only  fair,  however,  to  say  that  in  the 
present  case  there  was  no  such  abuse  of 
power.  And  this  naturally  leads  to  a  con- 
sideration of  another  objection  Interposed  by 
the  Republican  majority  of  the  commission, 
which  is  that  Bryant  appointed  some  mem- 
bers of  the  Republican  Party  instead  of  tak- 
ing all  of  his  appointees  from  the  list  fur- 
nished by  the  Democratic  organization,  the 
leading  opponent  of  the  Republican  Party. 
This  objection  of  the  majority  that  the  mi- 
nority selected  for  judges  members  of  the 
majority  party  is  not  one  on  which  respond- 
ents can  be  heard,  though  it  exhibits  a  politi- 
cal altruism  as  rare  as  it  is  commendable. 
It  Is  not  the  prerogative  of  the  respondents, 
as  the  representatives  of  the  Republican 
Party  on  this  board,  to  correct  or  supervise 
the  action  of  the  minority  member  performed 
In  obedience  to  the  law.  Moreover  Bryant 
was  not  elected  on  the  Democratic,  but  on 
the  Municipal  Ownership,  ticlcet,  and,  if  his 
party  constituents  are  dissatisfied  with  his 
action  in  the  selection  of  judges,  it  is  for 
them  not  respondents,  to  present  their  griev- 
ance to  the  courts  for  redress.  The  mean- 
ing which  we  give  this  section  accords  with 
the  plain  intent  of  its  framers,  and,  if  fol- 
lowed, will  tend  to  the  suppression  of  frauds 
and  the  securing  of  a  fair  and  honest  election. 

Bryant,  therefore,  having,  as  against  these 
respondents,  the  absolute  right  and  power  to 
appoint  one  judge  in  each  precinct,  the  question 
remains  whether  at  the  time  he  filed  the  list, 
so  soon  before  April  4th,  when,  under  the 
statute,  the  registration  of  electors  is  to  be- 
gin, the  court  should  virtually  annul  the 
appointments  made  by  respondents  by  com- 
pelling the  president  and  secretary  of  the 
board  to  certify  his  list.  If  Bryant  was 
acting  solely  in  an  individual  capacity,  and 
not  as  the  representative  of  qualified  electors 
on  whose  ticlcet  he  was  elected,  or  If  an 
award  of  the  relief  asked  would  materially 
Interfere  with  the  registration  or  the  conduct 
of  the  election,  his  absence  at  a  time  when 
bis  associates  met  and  made  their  appoint- 
ments might  have  some  infiuence  on  our 
decision;  but  he  is  by  the  statute  expressly 
recognized  as  a  representative  of  others 
whose  rights  should  be  protected,  if  that  can 
be  done  without  prejudice  to  an  orderly  con- 
duct of  the  election.  His  remissness,  if  any, 
not  being  prejudicial  in  the  respect  noted, 
should  not  operate  to  the  injury  of  bis  con- 
stituents, or  to  defeat  the  chief  object  of  the 
statute  in  distributing  the  power  of  appoint- 
ment among  the  different  members  of  the 
commission.  Then,  too,  no  particular  time 
for  the  appointment  of  judges  is  fixed  by 


the  charter,  the  direction  being  merely  that 
it  should  be  done  annually.  If,  however, 
such  time  Is  In  efCect  designated,  to  be  deter- 
mined by  a  computation  from,  or  by  analogy 
to,  other  kindred  provisions  of  the  law.  It  is 
not  altogether  clear  that  respondents  brought 
themselves  within  tlie  provisions  which  they 
now  insist  shall  be  enforced  against  relator. 
In  a  late  decision  by  this  court — People  ex 
rel.  Johnson  t.  Earl,  94  Pac  2M — it  was  held 
that  similar  provisions  in  an  election  law  as 
to  the  time  election  officers  shall  perform 
their  duty  were  directory,  and  a  failure  ou 
their  part  strictly  to  observe  such  directions 
did  not,  in  the  circumstances  of  tliat  case, 
which  are  in  principle  similar  to  the  facts 
here,  invalidate  an  election.  While  election 
oflicers  should  comply  with  directory  pro- 
visions of  the  statute,  and  while  this  court 
is  not  disposed  to  overlook  willful  omissions 
or  evasions  of  duty  on  their  part,  we  think 
that  under  the  facts  here  Bryant's  appoint- 
ments should  have  been  certified  by  the 
president  and  secretary  of  the  board,  as  they 
were  made  in  ample  time,  had  the  proper 
certificate  been  issued,  to  enable  his  ap- 
pointees to  begin  the  work  of  registration 
at  the  time  fixed  by  law.  If  that  work  is 
to  be  delayed  for  one  or  two  days  beyond 
the  time  fixed  by  statute,  it  is  the  result  of 
the  conduct  of  the  respondents  themselves 
in  withholding  the  certificate,  and  the  court 
will  not  now  look  with  favor  upon  their 
objection  that  Bryant's  dilatory  action  should 
divest  him  of  an  absolute  right  which  the 
statute  gives  him.  On  the  contrary,  we  do 
not  thiuk  his  delay  has  the  effect  claimed. 
There  is  still  ample  time  for  a  full  registra- 
tion of  voters,  and  an  order  now  entered  for 
the  certification  of  Bryant's  appointees  will 
not  in  any  way  Interfere  with  a  fair  and 
honest  election. 

We  note,  but  shall  not  discuss,  the  point 
made  by  respondents  touching  the  right  of 
relator  to  this  remedy.  The  existence  of  the 
right  Is  too  plain  for  argument  The  making 
of  the  certificate  by  the  president  and  sec- 
retary Is  purely  ministerial,  they  having  no 
discretion  In  the  premises.  When  a  list  of 
appointments  of  judges  by  any  one  mem- 
ber of  the  commission  is  duly  made  and  pre- 
sented to  these  oflicers,  as  the  rules  require, 
neither  they  nor  the  majority  of  the  board 
acting  as  a  body  or  Individually  may  refuse 
to  certify  the  same,  since  m  the  exercise 
of  this  power  each  member  of  the  commission 
is  independent  and  not  subject  to  control  by 
the  others. 

The  judgment  is  therefore  reversed,  and 
the  president  and  secretary  of  the  commission 
are  instructed  to  certify,  as  the  rules  of  the 
commission  require,  the  list  of  judges  made 
out  by  Brynnt. 

Reversed. 

All  the  Judges  concurring  except  MAX- 
WELL J.,  who  did  not  hear  the  arguments 
or    parUcipate^    and    OABBERT    J,,    who 

dissents. 
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GABBBRT  J.  (dissenting).  1  do  not  dis- 
agree with  the  constmctlon  given  the  charter 
provision  tmder  consideration,  but  in  my  opin- 
ion, In  the  circmnstances  of  this  case,  that 
construction  is  not  involved.  Mr.  Bryant  had 
notice  of  the  meeting  at  which  the  appoint- 
ments were  made,  but  did  not  attend.  The 
appointees  he  now  seeks  to  displace  are  of 
different  political  faith  from  the  others  ai>- 
pointed  by  Messrs.  Ordway  and  Youngs.  In 
this  respect  the  charter  provision  has  been 
complied  with  in  letter  and  spirit.  There  is 
no  suggestion  of  fraud  or  bad  faith  in  mak- 
ing the  appointments.  They  were  made  at 
the  proper  time.  For  these  reasons  Mr. 
Bryant  should  not  be  permitted  to  undo  the 
work  of  his  associates  in  any  respect,  and  in 
my  opuiion  the  Judgment  of  the  district  coxirt 
should  be  affirmed. 


STATE  «  pel  DAVIS  v.  CUTLE5R  et  al. 
(Supreme  Court  of  Utah.     May  28,  1908.) 

1.  COtTBTS    —    ESTABLISHUEnT    —     STENOGBA- 

PHEBS— Employment. 

Under  Comp.  Laws  1907,  SS  721,  722,  au- 
thorizing the  judges  of  the  district  court  to  con- 
tract with  and  employ  competent  persons  as 
court  stenographers  at  a  rate  not  to  exceed  $8 
for  each  sitting  of  court,  and  that  such  stenog- 
raphers shall  be  paid  not  to  exceed  10  cents  a 
mile  for  each  mile  actually  traveled  In  the  per- 
formance of  their  part  of  the  contract,  a  dis- 
trict judge  has  power  to  contract  to  pay  a 
stenographer  for  mileage  at  the  rate  of  10  cents 
a  mile  without  reference  to  the  amount  actually 
paid  for  such  travel. 

2.  Same— Statutes. 

Laws  1907,  p.  172,  c.  123,  making  appro- 
priations for  payment  of  per  diem  mileage  of 
court  stenographers,  and  limiting  reimburse- 
ment for  mileage  to  the  amount  actually  paid 
out,  was  not  intended  to  apply  to  contracts  for 
the  payment  of  stenographers'  mileage  at  the 
rate  of  10  cents  per  mile  executed  by  judges 
of  the  district  court,  as  authorized  by  Comp. 
Laws  1907,  §§  721,  722. 

3.  Statutes— Akenmient— Title. 

Though  a  general  appropriation  bill  is  ex- 
empted from  the  general  constitutional  provi- 
sion requiring  all  bills  to  contain  but  one  sub- 
ject, which  must  be  clearly  expressed  in  the  ti- 
tle, a  general  law  may  not  be  amended,  modified, 
or  repealed  by  a  general  appropriation  act  con- 
taining a  general  title  without  complying  with 
the  constitutional  provision  providing  that  the 
section  amended  or  modified  be  re-enacted  in  the 
form  as  modified  or  amended,  and  not  by  mere 
reference,  etc.i 

4.  Courts  —  Stenogbaphers — Compensation 
—Statutes— Implied  Repeal. 

Laws  1907,  p.  172,  c.  123,  making  appro- 
priations for  general  purposes,  and  limiting  ap- 
propriations for  the  payment  of  mileage  for  court 
stenographers  to  the  amount  actually  expended, 
did  not  modify  or  repeal  by  implication  Comp. 
Laws  1907,  fS  721,  722,  authorizing  district 
judges  to  contract  with  stenographers  for  the 
payment  of  mileage  at  a  rate  of  10  cents  a  mile. 
6.  Mandamus  —  Acts  to  be  Pebfobmeo — Ju- 
dicial  Acts— State    Boabd  —  Claims— Ex- 

AMINATION- DlSCBETION. 

While  the  state  board  of  examiners  in  the 
consideration  of  claims  against  the  state  acts  in 
a  quasi  judicial  capacity,  and  may  exercise  dis- 

>Min  T.  Brown,  SI  TTUb,  473,  88  Pac.  809;   Har- 
ioiiMux  T.  Cntlar  (Vtah)  tl  Pac.  3SK, 


cretion  in  the  discharge  of  its  official  duties,  it 
may  not  arbitrarily  refuse  to  allow  a  claim  in- 
volving questions  of  law  only,  and,  if  it  does  so, 
the  claimant  may  maintain  mandamus  to  compel 
the  allowance  of  the  claim.' 

6.  Same— SuPBEME   Ooubt— Obiginal   Jubis- 

DicTiON— Mandamus. 

The  power  of  the  Supreme  Court  to  issue 
mandamus  is  not  limited  to  appellate  proceed- 
ings, but  extends  to  the  enforcement  of  official 
action  by  the  state  board  of  examiners.' 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  33,  Mandamus,  §§  132-135.] 

Original  application  In  the  Supreme  Court 
for  mandamus  by  the  state,  on  relation  of 
Justin  R.  Davis,  petitioner,  against  John  C 
Cutler  and  others,  constituting  the  state 
board  of  examiners.    Judgment  for  i>etitloner. 

Tburman,  Wedgwood  &  Irvine,  for  petition- 
er. M.  A.  Breeden,  Atty.  Gen.,  and  A.  B. 
Barnes,  Asst.  Atty.  Gen.,  for  respondents. 

FRICK,  J.  This  is  an  original  proceeding 
commenced  in  this  court  by  the  relator  as 
court  stenographer  for  Hon.  O.  W.  Morse,  one 
of  the  Judges  of  the  district  court  of  the 
Third  judicial  district  of  this  state,  against 
the  respondents,  constituting  the  state  board 
of  examiners  of  the  state  of  Utah.  The  same 
matters  involved  in  this  proceeding  were  be- 
fore this  court  in  the  case  entitled  State  t. 
Edwards,  93  Pac.  720,  where  we  held  that. 
In  view  of  certain  constitutional  provisions, 
the  claim  In  question  Is  one  which  ought  to 
be  presented  for  allowance  to  the  state  board 
of  examiners.  It  now  appears  from  the  plead- 
ings that  the  claim  has  been  so  presented  to 
and  has  been  disallowed  by  said  board  of 
examiners,  and  the  relator  has  therefore  in- 
stituted this  proceeding  to  compel  said  board 
to  audit  and  allow  the  claim  in  question. 

The  claim  of  the  relator  arises  under  a 
legislative  act  passed  In  1899  (Laws  1899,  p. 
112,  c.  72),  which  act  has  been  carried  Into  the 
compiled  Laws  of  Utah  of  1907,  constituting 
sections  721  to  728x1,  inclusive,  of  that  com- 
pilation, and  which  compilation  will  hereafter 
be  referred  to  Instead  of  the  original  act.  By 
sections  721  and  722  among  other  things  it  Is 
in  substance  provided  that  the  Judges  of  the 
district  courts  of  this  state  may  contract  with 
and  employ  competent  persons  as  court  ste- 
nographers to  report  the  proceedings  of  such 
courts ;  that  said  contracts  shall  provide  that 
such  stenographers  shall  attend  each  sitting 
of  the  court  and  make  full  stenographic  notes 
of  the  testimony  and  proceedings,  which  notes 
shall  be  filed  with  the  clerk  of  the  court ;  that 
such  contracts  shall  provide  the  rate  of  com- 
pensation to  be  paid  to  the  stenographers, 
which  shall  not  exceed  the  sum  of  $8  for 
"each  sitting  of  the  court";  that  "such  con- 
tract shall  further  provide  that  the  said  ste- 
nographer shall  hold  his  employment  at  the 
pleasure  of  the  judge  of  the  court  appointing 
him,  or  his  successor,  and  may  also  provide 

'Thoreaon  v.  State  Board  ot  Examiaert,  U  Utab. 
18,  St  Pac.  m. 
•  SUte  V.  Mone,  n  Utab,  ns,  8T  Pac.  TOS. 
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that  said  stenQgrapber  shall  be  paid  not  to 
exceed  10  cents  per  mile  for  each  mile  actual- 
ly traveled  by  him  In  the  perrormance  of  his 
part  of  said  contract,  and  the  amount  of  such 
mileage  shall  be  certified  by  the  court  to  the 
State  Auditor,  who  shall  draw  his  warrant 
upon  the  State  Treasurer  for  the  amount  so 
certified,  and  the  same  shall  be  paid  out  of  the 
state  treasury."  Under  the  provisions  afore- 
said the  relator  instituted  proceedings  asking 
for  a  writ  of  mandate  to  compel  the  State 
Auditor  to  draw  a  warrant  for  the  mileage 
certified  to  by  the  judge,  as  appears  from  the 
case  of  State  v.  Edwards,  supra.  The  writ 
was  denied  in  that  case  for  the  reasons  there 
stated.  Since  that  decision  the  relator  has 
presented  the  claim  for  allowance  to  re- 
spondents, constituting  the  state  board  of 
examiners,  and  that  board  has  rejected  bis 
claim  upon  the  ground,  as  we  understand 
it,  that  the  Judge  did  not  certify  that  the 
amount  of  the  claim  for  mileage,  to  wit,  10 
cents  per  mile,  was  actually  paid  by  the 
stenographer,  and  that  the  stenographer  did 
not  claim  that  the  amount  was  actually 
paid  by  him  in  traveling  from  place  to  place 
while  engaged  In  the  performance  of  official 
duties  under  the  contract. 

It  is  admitted  by  respondents  that  the 
relator  Is  a  duly  appointed  court  stenogra- 
pher; that  he  entered  Into  a  contract  with 
the  district  Judge  aforesaid  as  provided  in 
the  sections  above  referred  to;  that  the 
munber  of  miles  as  claimed  by  him  were 
actually  traveled  in  the  discbarge  of  official 
duties  in  pursuance  of  said  contract;  that 
the  contract  provides  for  mileage  at  the  rate 
of  10  cents  per  mile ;  and  that  the  certificate 
Of  the  Judge  is  regular  upon  its  face.  Indeed 
there  is  no  dispute  with  regard  to  any  mat- 
ter of  fact,  but  the  board  Justify  their  action 
in  disallowing  the  claim  entirely  upon  ques- 
tions of  law,  viz.:  (1)  That  the  Judge  did 
not  have  the  authority  to  contract  for  mile- 
age In  excess  of  the  amount  actually  paid, 
and  In  no  event  to  exceed  10  cents  per  mile ; 
and  (2)  that  in  the  general  appropriation 
hill  of  1907  the  L^islature  limited  the  pay- 
ment of  mileage  to  be  paid  to  court  stenog- 
raphers to  the  amount  actually  paid  out  by 
them.  In  view  of  this,  it  is  asserted  by  re- 
spondents that,  since  It  Is  not  made  to  ap- 
pear that  the  mileage  clainaed  by  the  relator 
was  actually  paid  by  him,  he  therefore  does 
not  state  sufficient  facts  to  entitle  him  to  the 
relief  prayed  for  notwithstanding  the  ad- 
mitted facts.  Upon  the  oral  argument  the 
Dcgputy  Attorn^  General  did  not  seriously 
contend  that  the  jndge  did  not  have  the  au- 
thority, under  the  provisions  of  the  section 
al)Ove  quoted,  to  contract  for  and  allow 
mileage  to  the  extent  of  10  cents  per  mile. 
Indeed  the  language  of  the  statute  is  so 
plain  upon  that  point  that  It  requires  no 
construction.  We,  therefore,  need  not  dwell 
upon  the  reasons  why  the  Legislature  per- 
mitted the  judge  and  stenographer  to  agree 
upon  the  rate  of  mileage  within  the  lliults 


fixed  In  the  statute.  It  being  admitted  that 
the  claim  of  the  rdator  la  for  mileage  actu- 
ally traveled  In  pursoanoe  of  a  contract 
duly  entered  Into  In  Janoary,  1905,  and  that 
the  amount  claimed  la  within  the  rate  al- 
lowed by  the  law  in  pursuance  at  whldi  the 
contract  was  entered  into  and  under  which 
it  was  in  force  at  the  time  the  mileage  was 
earned,  there  seems  no  escape  from  the  con- 
clusion that  the  contention  of  the  re^ond- 
ents  that  the  facts  stated  upon  this  ground 
are  insufficient  sbonld  be  overruled. 

The  respondents,  however,  contend  that 
the  relator  cannot  recover  the  amount  dain>- 
ed  by  him  because  the  Legislature,  in  the 
general  appropriation  act  of  1907  (Laws 
1907,  p.  172,  c.  12S),  limited  the  mileage  to 
be  paid  to  the  amount  actually  paid  by  tim 
stenographer;  that  the  relator  does  not 
allege  that  the  amount  claimed  by  him  was 
actually  paid  for  that  purpose;  and  that 
therefore  the  allegations  are  Insufficient  to 
entitle  him  to  recover.  It  Is  true  that  un- 
der the  general  title  of  "an  act  making  ap- 
propriations for  general  purposes"  the  Leg- 
isltature,  in  making  the  usual  appropria- 
tion for  the  two  following  years  for  mile- 
age and  per  diem  for  court  stenographers, 
Iknited  the  payment  for  mileage  to  the 
amount  actually  paid.  It  seems  clear  to  us, 
however,  that  it  was  not  the  Intention  of 
the  Legislature  to  have  this  limitation  ap- 
ply to  contracts  In  force  under  the  section 
above  referred  to.  It  would  be  unreason- 
abl>e  to  assume  that  the  Legislature  Intended 
to  amend  or  modify  that  section  in  the  brief 
statement  contained  in  the  general  appropria- 
tion act  of  1907.  But,  If  we  assume  that  It 
was  the  Intention  to  do  this,  did  the  Legis- 
lature have  the  power  to  amend,  modify, 
or  repeal  a  general  law  by  merely  inserting 
a  conflicting  clause  or  phrase  into  the  gen- 
eral appropriation  act?  While  under  the 
Constitution  general  appropriation  bills  are 
exempted  from  the  general  constitutional 
provision  which  requires  that  all  bills  must 
contain  but  one  subject,  which  must  be 
clearly  expressed  In  the  title,  It  does  not 
follow  that  general  laws  may  be  amended, 
modified,  or  repealed  by  a  genera*  appro- 
priation act  under  such  a  general  title.  The 
Legislature  had  the  undoubted  right  to 
amend,  modify,  or  repeal  the  section  In  ques- 
tion in  any  respect  and  at  any  time.  But  In 
order  to  do  this  the  Legislature  would  have 
to  comply  with  the  constitutional  provision 
relative  to  ttie  amendments  or  modifications 
of  ezieting  laws.  If  It  was  intended  to  di- 
rectly modify  or  amend  a  particular  chap- 
ter or  section,  the  Uonstitation  required 
that  the  chapter  or  section  amended  or  mod- 
ified l)e  re-enacted  In  the  form  as  modified 
or  amended,  and  not  by  mere  reference  to 
the  law  intended  to  be  modified  or  amended. 
It  is  true  that  we  held  In  Mill  t.  Brown, 
31  Utah,  473,  88  Pac.  009,  and  In  Marlon- 
eaux  V.  Cutler,  81  Pac.  356,  In  harmony  with 
the  great  weight  <^  authority,  that  this  con- 
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stltut  tonal  proTiaion  does  not  apply  to  In- 
dependent  acts,  and,  further,  when  there  la 
an  Irreconcilable  conflict  between  a  later 
and  a  prior  law,  that  the  later  one  repeals 
the  former  by  Implication.  These  rulings 
are,  bowerer,  based  upon  the  ground  that 
the  Independent  acts  otherwise  conform  to 
the  constitutional  requirements  with  re- 
gard to  both  form  and  substance.  We  are 
not  prepared  to  go  to  the  extent  of  hold- 
ing that  a  substantlye  law  may  be  either 
amoided  or  modified,  not  may  it  be  repealed 
by  Implication  by  a  general  appropriation 
act  under  a  general  title  such  as  iiermltted 
in  Buch  acts.  If  this  may  be  done,  we  know 
of  no  law  fixing  legislative  salaries  or  offi- 
cial compensation  of  any  kind  that  may  not 
be  amended  or  repealed  by  a  general  appro- 
priation act.  The  committee  having  aucb 
a  bin  in  charge  might.  In  connection  with 
each  Item  of  appropriation,  add  any  pro- 
Tltdon  which  would  amend  or  by  Implica- 
tion repeal  any  existing  law  so  that  It 
would  be  almost  impossible  for  any  officer 
to  know  the  state  of  the  law  with  regard 
to  the  compensation  of  legislative  offices. 
Moreover  the  members  of  the  Legislature 
not  of  the  particular  committee  might  thus 
be  entrapped  into  voting  upon  any  number 
of  subjects  entirely  foreign  to  mere  appro- 
priations of  money  without  intending  to  do 
so.  If  it  were  the  intention  of  the  Iieglslature 
to  amend  the  section  in  question,  they  were 
required  to  do  this  by  a  special  amendatory 
act  which  conformed  to  the  constitutional 
requirement,  or  by  an  independent  act  cov- 
ering the  subject-matter  of  stenographers' 
mileage.  If  the  provisions  of  such  an  in- 
dependent act  were  ia  irreconcilable  con- 
flict with  the  tonaa  law  upon  the  subject, 
although  the  latter  did  not  in  terms  repeal 
the  former,  it  would  still  amount  to  a  re- 
peal of  the  former  by  unavoidable  implica- 
tion. But  the  general  appropriation  -  act 
of  3907  was  not  intended  to  lie  an  independ- 
ent act  upon  the  subject  of  the  appointment 
of  court  stenographers,  nor  upon  the  ques- 
tion of  fixing  or  limiting  their  compensa- 
tion. The  Legislature  had  the  undoulited 
right  to  limit  In  amount  any  genera)  or 
special  appropriation,  or  refuse  to  make  any 
at  all;  but  it  could  not  reduce  nor  increase 
the  compensation  ottierwise  fixed  by  the  law 
or  by  a  contract  authorized  by  law  In  a  gen- 
eral appropriation  act. 

The  respondents  have  cited  several  cases 
which  are  claimed  to  support  ttieir  conten- 
tion. Ttte  case  of  OoUins  v.  State,  8  S.  D. 
18,  Bl  N.  W.  776,  is  especially  relied  on.  That 
case  is,  hoyrerer,  clearly  distinguishable  from 
the  one  at  bar.  In  that  case  the  officer  whose 
salary  was  in  question  was  holding  under 
a  territorial  appointment  and  under  a  law 
which  provided  that  the  term  ot  all  officers 
appointed  by  the  territorial  Oovemor  should 
tennlnate  in  10  days  after  the  term  of  the 
Governor  making  the  appointment  expired. 
Wl^a  the  territory,  of  Dakota  was  AvJded 
»5P.-«8 


Into  two  equal  parts,  the  south  half  was  cre- 
ated Into  the  state  of  South  Dakota.  The  of- 
ficer in  question  held  bis  office  under  an  ap- 
pointment calling  for  his  duties  to  t>e  per- 
formed within  tike  entire  territory,  and  when 
the  territorial  Governor  ceased  to  hold  office 
in  South  Dakota  the  officer  in  question  still 
continued  to  discharge  the  duty  of  veter- 
inary surgeon  within  the  new  state  of  South 
Dakota.  The  newly  adopted  Oonstltution 
of  South  Dakota  contained  a  special  provi- 
sion as  follows :  "No  warrant  shall  be  drawn 
upon  the  State  Treasurer  except  in  pursu- 
ance of  an  appropriation  for  the  specific  pur- 
pose first  made."  The  first  Legislature  ot  the 
new  state  of  South  Dakota  made  a  specific 
appropriation  for  the  salary  and  expense  of 
this  veterinary  surgeon  of  about  one-half  of 
what  he  had  received  under  the  territorial 
api)olntment.  He  sued  for  the  difference, 
and  the  court  held  that  under  the  constitn- 
tioaal  provisicm  above  quoted  no  warrant  was 
authorized  for  an  amount  greater  tlian  the 
amount  specially  fixed  by  the  Legislature  for 
that  purpose.  It  was  further  held  that  un- 
der the  particular  tacts  and  circumstances  of 
that  case  the  officer  had  no  cause  of  actl<m 
against  the  state  of  South  Dakota.  The  oth- 
er cases  cited  are  from  the  Supreme  Court 
of  the  United  States  in  which  it  is  held  that 
where  Congress  fixed  the  amount  to  be  paid 
for  official  compensation  or  salaries  in  an  ap- 
propriation act,  although  the  appropriation 
may  be  less  than  the  amount  fixed  in  another 
statute,  if  the  appn^riatlon  specially  states 
the  amount  appropriated  to  be  in  full  for  all 
compensation,  the  appropriation  repeals  by 
implication  the  former  law  with  respect  to 
Oie  amount  to  be  allowed  and  paid  for  the 
additional  s»vices.  This  rule  is,  however, 
not  controlling  in  all  cases,  as  is  well  illus- 
trated in  the  case  of  United  States  v.  Langs- 
ton,  U8  U.  S.  389,  6  Sup.  Ot.  1185.  30  L.  Ed. 
Idl,  in  which  the  cases  cited  by  counsel  for 
respondents  are  reviewed  and  distinguished. 
The  case  of  Strong  v.  United  States  (D.  C.) 
34  Fed.  17,  has  no  application  here.  In  this 
connection,  however,  it  must  not  be  overlook- 
ed that  there  are  no  such  constitutional  re- 
strictions upon  Congress  in  passing,  amend- 
ing, and  modifying  existing  laws  as  are  Im- 
posed upon  the  Legislature  of  this  state.  The 
rulings  of  the  federal  courts  upon  these  sub-- 
Jects,  therefore,  may  or  may  not  be  authority 
upon  any  particular  question.  We  are  of  the 
opinion,  therefore,  that  neither  the  law  as 
contained  is  section  722  aforesaid,  nor  the 
contract  which  was  entered  into  in  pursuance 
of  the  provisions  of  that  section,  were  affect- 
ed or  modified  by  the  general  appropriation 
act  of  1907. 

It  is  further  urged  that  a  writ  of  nMindate 
should  not  Issue  against  respondents  for  the 
reason  that  In  passing  upon  claims  against 
the  state  they  act  In  a  quasi  Judicial  capacity 
and  must  therefore  be  permitted  to  exer- 
cise the  discretion  usually  exercised  by  such 
boards.    That  respondents  do  act  in  such  a 


Digitized  by  LjOOQIC 


1074 


95  PACIFIC  BBPORTBB. 


(Waflb. 


capacity,  and  that  they  may  exercise  dlscre- 
tionarr  powers  In  the  discharge  of  their  of- 
ficial duties  In  passing  upon  and  in  allowing 
or  rejecting  claims,  does  not  admit  of  doubt 
But  this  discretion  is  not  one  that  may  be 
arbitrarily  exercised  so  as  to  prevent  a  claim- 
ant from  seeking  redress  in  the  courts  where 
purely  questions  of  law  are  involved.  In  such 
cases  even  courts  may  be  compelled  to  pro- 
ceed to  judgment,  and,  where  the  law  di- 
rects what  the  judgment  shall  be  In  case  all 
the  facts  are  found  or  admitted,  a  superior 
eourt  may  direct  an  Inferior  one  with  respect 
to  the  particular  judgment  that  shall  be  en- 
tered by  It.  The  power  to  do  this  Is  not  limit- 
ed to  appellate  proceedings,  as  is  Illustrated 
In  the  case  of  State  v.  Morse,  31  tJtah,  213, 
87  Pac.  705.  In  this  case  the  essential  facts 
entitling  the  relator  to  have  his  claim  audited 
and  allowed  are  all  admitted.  The  questions, 
therefore,  are  purely  questions  of  law.  If 
the  claim,  therefore.  Is  one  which  Is  admitted 
to  be  just,  and  is  authorized  by  law,  and 
there  Is  no  dispute  with  regard  to  any  fact 
Involved,  and  the  claim  is  presented  to  the 
board  In  due  form  as  the  law  requires,  we 
know  of  no  law  nor  reason  why  respondents, 
although  acting  In  a  quasi  judicial  capacity, 
should  not  be  required  to  audit  and  allow  the 
claim.  This  is  clearly  the  logic  of  the  case 
of  Thoreson  v.  State  Board  of  Elxamlners, 
10  Utah,  18,  67  Pac.  176.  While  In  that  case 
It  is  also  held  that  ministerial  officers  may 
not  question  the  validity  of  the  law  under 
which  they  are  required  to  act  (a  question  not 
Involved  In  this  case,  and  upon  wtilch  we  ex- 
press no  opinion),  the  decision  in  that  case 
nevertheless  also  rests  upon  the  doctrine 
above  announced.  The  following  authorities 
likewise  sustain  the  foregoing  views,  namely : 
Merrill  on  Mandamus,  {  126;  Mechem  on 
Public  Officers,  |  968;  High,  Ex.  Leg.  Rem. 
(Sd  Ed.)  {{  101-113;  Marioneanx  t.  Cutler 
(Utah)  91  Pac.  355. 

In  view  of  the  conceded  facts,  there  is 
nothing  npon  which  the  respondents  can  le- 
gally exercise  any  discretionary  powers  in 
this  case,  and  therefore  they  should  have 
audited  and  allowed  the  claim.  No  doubt 
they  would  have  done  so  had  they  not  enter- 
tained a  view  of  the  law  different  from  the 
one  we  feel  constrained  to  take.  In  such 
a  case  It  is  clear  that  the  law  in  effect  di- 
rects what  the  action  of  the  board  shall  be, 
and,  this  being  so,  there  is  no  reason  why 
the  board  of  examiners  should  not  be  requir- 
ed to  comply  with  what  it  commands.  There 
would  be  something  lacking  la  our  system  of 
government  or  jurisprudence  if  under  such 
circumstances  a  claimant  could  be  defeated 
simply  because  the  officer  or  board  required 
to  audit  and  allow  his  claim  exercised  some 
discretion  In  the  matter.  Where  the  duty  to 
act  is  clear,  and  the  law  gives  a  right  to  ob- 
tain payment  of  a  claim  owing  by  the  state, 
courts  should  not  hesitate  to  enforce  the 
right  by  mandamus.  It  follows,  therefore, 
that  the  relator  Is  entitled  to  have  tola  claim 


for  mileage  as  set  forth  In  his  petition  an- 
dlted  and  allowed  by  the  respondents  as  the 
state  board  of  examiners. 

It  is  therefore  ordered  that  a  writ  of  man- 
date issue  in  the  usual  form  directing  the  re- 
spondents as  the  state  board  of  examiners  of 
the  state  of  Utah  to  audit  and  allow  relator's 
claim  for  mileage  as  prayed  for  in  the  peti- 
tion In  the  manner  provided  by  law.  The  re- 
lator to  recover  costs. 


McCARTZ,  a  J., 
cor. 


and  STRAUP,  J,  c(hh 


(49  Wash.  477) 

THEIS  ▼.  SPOKANB  FAULS  GASLIGHT 

CO.  et  al. 
(Supreme  Court  of  Washington.    May  2S,  igO&) 

1.  Gas  —  CoRPOBATioNS  —  Pbahohisks— Cou- 

8TBUOTI0N— CORBOUDATIOK. 

The  franchise  of  an  existing  gas  companyt 
absolutely  forbidding  any  combination  with  any 
other  corporation,  and  prescribing  forfeiture  as 
a  penalty,  was  impliedly  repealed,  in  bo  far  aa 
such  prohibition  was  concerned,  by  a  franchise 
granted  to  a  new  company  expressly  aathorising 
such  consolidation. 

2.  Municipal  Cobpobatiohb  —  FRAHCHiaKS— 
FoBFBiTDBB— Estoppel. 

A  city  was  estopped  to  declare  a  forfeitnrs 
of  the  franchise  granted  by  it  to  a  gaslight  com- 
pany, on  account  of  a  conBolidation  of  the  com- 
pany and  another  company  subseqaently  organ- 
ized, where  the  franchise  granted  to  the  later 
corporation  expressly  authorises  such  consolidar 
tion. 
a  Gas  —  CoBPOBATioNS  —  Combinatiohs  — 

Fbancht^:s. 

Where  a  city  granted  a  franchise  to  a  gas 
company  authorising  it  to  combine  with  an  ex- 
isting gas  company,  the  trustees,  or  a  majority 
of  the  stockholders  of  the  latter,  had  power, 
in  the  absence  of  fraud  or  onfaimess,  to  ex- 
change its  franchise  for  that  of  the  new  corpora.- 
tlon. 
4.  Sake  —  Pcbohabk  of  Gas  —  C1.ISA  Vnu 

Acts. 

Where  two  gas  companies  in  a  city  were 
anthorized  to  combine,  the  original  company  bad 
implied  itower  to  pnrdiase  its  gas  from  the  oth- 
er, instead  of  manafactnring  it  itaelf. 

6.    SAMB— COBPOBATE    POWgBS  —  OOHBINATIOII 

—AoBEEVEnTS— Effect. 

Where  two  gas  companies  were  authorized 
to  make  an  agreement  by  which  the  older  com- 
pany was  to  purchase  gas  from  the  new  com- 
pany, which  it  was  able  to  do  at  a  saving  of  over 
$20,000  per  year,  and  the  new  company  did  not 
sell  gas  to  consumers,  and  was  willmg  to  supply 
the  old  company  with  all  the  gas  necessary  dur- 
ing the  existence  of  the  old  company's  franchise, 
such  contract  was  not  objectionable  as  operating 
to  stunt  the  business  and  prospects  of  the  old 
company,  and  build  up  that  of  the  new  company, 
to  the  detriment  of  the  old. 

6.  COBPOBATIORB  —  ENLABOEICERT  OF  BUSI- 
NESS—CBEATIOW  OF  Indebtedness— RioETS 
OF  MiROBiTT  Stockholdebs. 

A  stockholder,  while  entitled  to  have  the 
business  and  property  of  the  corporation  man- 
aged according  to  law,  and  protected  against  il- 
legal, wanton,  or  wasteful  acts  on  the  part 
of  the  majority,  is  not  entitled  to  the  incurring 
of  corporate  indebtedness  to  enlarge  the  plant, 
contrary  to  the  discretion  of  the  majority. 

7.  Sauk  —  DouiRATioR  bt  Otheb  Cobpoba- 
noR— Rights  of  Mirobitt  Stockholdebs. 

That  one  corporation  is  dominated  by  an- 
other, bf  tha  nrnenliip  of  a  majority  of  tha 
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stock,  is  not  ground  fc'r  equitable  relief  to  a 
minority  stookholdor.  so  long  as  sucii  domination 
is  not  exercised  unlawfully  or  illegally. 
Rudkin  and  Dunbar,  JJ.,  dissenting. 

Appeal  from  Superior  Court,  Spokane 
County;   Henrj'  L.  Kennnn,  Judge. 

Action  by  Charles  Theis  against  the  Spo- 
kane Falls  Gaslight  Company  and  others. 
From  a  decree  for  plaintiff,  defendant  Spo- 
kane Falls  Gaslight  Company  and  certain 
other  defendants  appeal.  Reversec!  and  re- 
manded, with  directions. 

Gallagher  &  Thayer,  W.  i.  Thayer,  Frank- 
lin W.  M.  Cutcheon,  and  Augustine  Ij. 
Humes,  for  appellants.  Post,  Aveiy  &  Hlg- 
glns,  for  respondent 

ROOT,  J.  Plaintiff,  as  the  owner  of  eight 
shares  of  the  capital  stock  of  the  Spokane 
Falls  Gaslight  Company  (hereinafter  called 
the  "Spokane  Company"),  brought  this  ac- 
tion, in  behalf  of  himself  and  all  others  sim- 
ilarly situated  and  in  behalf  of  the  company, 
against  the  defendants,  to  nullify  an  ar- 
rangement made  by  some  of  defendants  while 
acting  as  trustees,  agents,  and  majority 
stockholders  in  this  corjporatlon  and  another, 
known  as  the  Union  Gas  Company,  whereby 
it  was  alleged  by  plaintiff  the  business  and 
development  of  the  Spokane  Company  were 
to  be  stunted,  its  franchise  forfeited,  and  its 
business  and  property  destroyed.  From  a 
Judgment  and  decree  in  plaintUTB  favor, 
several  of  the  defendants  appeal. 

The  trial  conrt  made  findings  of  fact, 
which  we  will  set  forth  In  full : 

"(1)  That  the  defendant  Spokane  Falls 
Gaslight  Company  is,  and  has  been  for  more 
than  15  years  last  past,  a  corporation  organ- 
ized under  the  laws  of  the  state  of  Wash- 
ington, for  the  sole  object  and  purpose,  as 
provided  by  Its  articles  of  incorporation,  of 
manufacturing  and  selling  illuminating  and 
noniiluminating  gas,  and  the  residuary  prod- 
ucts arising  therefrom,  in  the  city  of  Spo- 
kane Falls  (now  Spokane),  In  Spokane  coun- 
ty, state  of  Washington,  with  the  usual  pow- 
ers as  to  purchasing,  erecting,  and  operating 
gas  works  and  houses,  laying  mains,  etc.,  un- 
der contracts  with  the  said  city  of  Spokane, 
a  municipal  corporation,  and  with  power  to 
borrow  money,  issue  bonds,  and  other  evi- 
dences of  Indebtedness,  secured  by  mortgage 
upon  its  entire  proper^,  or  otherwise.  That 
it  has  been  engaged  in  such  business  in  the 
city  of  Spokane  during  all  of  said  time,  and 
is  now  so  engaged.  That  the  plaintiff  is, 
and  has  been  for  more  than  two  years  last 
past,  the  owner  and  holder  of  eight  shares  of 
the  capital  stock  of  said  corporation.  That 
the  total  issue  of  said  capital  stock  Is  1,500 
shares  of  the  par  value  of  |100  each. 

"(2)  That,  according  to  the  arUdes  of  in- 
corporation, the, board  of  trustees  consists  of 
five  members,  and  at  the  time  of  the  com- 
mencement of  this  acticm  said  board  consist- 
ed of  the  defendants  Anderson,  Murphy, 
Twofay,  Aldrich,  and   MlcboUs,   and  during 


the  pendency  of  the  said  action  Aldrich  was 
succeeded  by  one  Gimper.  That  defendant 
Murphy  was  and  is  president,  and  at  the 
tUne  of  the  commencement  of  the  action  the 
defendant  Aldrich  was  secretary  and  treas- 
urer, and  he  was  thereafter  succeeded  In  said 
office  by  said  Gimper. 

"(3)  That  the  Spokane  Fails  Gaslight  Com- 
pany is  the  owner  of  several  valuable  pieces 
of  real  estate  in  the  city  of  Spokane  and  a 
gas  manufacturing  plant,  with  many  miles 
of  mains,  extensions,  surface  pipes,  and  ap- 
pliances usual  in  the  business  of  manufac- 
turing and  supplying  gas.  It  is  also  the  own- 
er of  a  franchise  from  the  city  of  Spokane, 
referred  to  in  paragraph  3  of  the  complaint. 
That  prior  to  the  passage  of  such  ordinance 
said  corporation  had  been  acting  under  an- 
other ordinance  granted  by  the  city  of  Spo- 
kane, which  has  expired,  and  the  sole  au- 
thority of  the  corporation  for  using  the 
streets  and  alleys  of  said  cltr  for  laying  and. 
maintaining  of  mains  and  pipes  is  tlie  ordi- 
nance described  in  said  paragraph  3  of  the 
complaint.  That  said  corporation  was  the 
only  corporation  engaged  In  said  gas  busi- 
ness in  the  city  of  Spokane  until  the  forma- 
tion of  the  defendant  the  Union  Gas  Com- 
pany. 

"(4)  The  defendant  Spokane  Falls  Gaslight 
Company  is  a  prosperous  and  solvent  cor- 
poration having  no  bonded  or  other  indebt- 
edness, except  a  small  sum  in  the  form  of 
bills  payable.  That  its  property  and  assets 
are  worth  in  excess  of  the  sum  of  $500,000, 
and  it  is  making  annually  a  net  income  over 
and  above  all  expenses  of  a  sum  in  excess 
of  $30,000. 

"(5)  That  there  is  an  express  prohibition 
in  the  ordinance  referred  to  in  paragraph  3 
of  the  complaint  against  any  union  or  com- 
bination of  any  kind  or  character  between 
the  Spokane  Falls  Gaslight  Company  and 
any  other  gas  company  doing  business  in 
the  city  of  Sp<d(ane,  which  provision  is  sec- 
tion 7  of  said  ordinance,  and  is  as  follows, 
to  wit :  'Sec.  7.  If  at  any  thne  after  the  ac- 
ceptance of  this  franchise  by  the  grantees 
herein,  and  before  the  expiration  thereof,  the 
person,  association  or  company  operating  un- 
der this  franchise  or  selling  gas  thereunder 
in  said  city,  shall  either  directly  or  indirect- 
ly, unite  or  combine  with  a  competing  «Hn- 
pany.  Institution  or  person  furnishing  light 
in  said  city,  whether  such  uniting  or  combin- 
ing be  through  the  sale  of  property  or  of 
stock  or  in  any  way,  an  absolute  forfeiture 
of  this  franchise  and  all  of  its  terms  and 
provisions  shall,  at  the  option  of  said  city, 
be  declared,  and  a  suit  for  such  forfeiture 
may  be  brought  in  a  court  of  pro/pet  Juris- 
diction, and  such  court  may  in  such  suit  or- 
der and  decree  said  franchise  forfeited  ab- 
solutely to  said  city.  It  is  the  expressed  in- 
tention of  this  section  to  prevent  the  destruc- 
tion or  limiting  of  competition  in  the  busi- 
ness of  furnishing  light  to  the  said  city  or 
its  inhabitants.' 
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"(6)  That  on  May  12,  1004,  there  was  pass- 
ed by  the  dty  council  of  the  city  of  Spokane 
an  ordinance  entitled  'An  ordinance  authoriz- 
ing Rocer  H.  Williams,  his  associates,  heirs, 
successors  and  nssi)^s,  to  maintain  and  op- 
erate a  plant  for  the  manufacture  and  sale 
and  distribution  of  Illuminating  and  fuel  gas, 
and  their  by-products,  and  to  use  the  streets 
and  alleys  of  the  city  of  Spokane  therefor, 
and  providing  for  the  consideration  to  be 
paid  for  said  privilege,'  which  ordinance 
went  into  effect  In  June,  1004,  and  was  ac- 
cepted by  said  Roger  H.  Williams.  That  by 
said  ordinance  said  Williams  and  his  as- 
signs were  authorized  to  erect  and  maintain 
and  operate  a  complete  plant  for  the  manu- 
facture, sale,  and  distribution  of  Illuminat- 
ing and  fuel  gas  and  their  by-products,  with- 
in the  limits  of  the  city  of  Spokane,  and  to 
lay  pipes  therefor  throughout  the  streets  and 
alleys  of  said  city.  That  thereafter  said  Wil- 
liams, or  his  associates,  erected  a  plant  suffi- 
cient for  the  manufacture  of  2,000  cubic  feet 
of  gas  for  every  24  hours,  and  have  laid  sev- 
eral miles  of  mains  thereunder  In  the  streets 
of  said  city.  That  said  Williams  and  his 
principals  caused  a  corporation  to  be  form- 
ed with  power  to  manufacture  and  sell  gas 
In  the  city  of  Spokane  under  the  laws  of  the 
state  of  West  Virginia,  and  the  rights,  privi- 
leges, and  authorities  granted  by  said  ordi- 
nance were  assigned  to  said  coriwratlon  be- 
fore the  commencement  of  this  action,  and 
there  was  also  transferred  to  said  corpora- 
tion the  manufacturing  plant,  mains,  and 
real  estate  described  above  In  this  para- 
graph. 

"(7)  That  before  the  attempted  transfer  of 
stock  hereinafter  referred  to  to  the  defend- 
ant the  Union  Oas  Company,  at  least  1,486 
shares  out  of  the  total  Issue  of  1,S00  shares 
of  tbe  capital  stock  of  the  Spokane  Falls 
OaaUght  Company  were  owned  by  the  de- 
fendants N.  W.  Halsey,  Isaac  W.  Anderson, 
and  associates  of  theirs,  commonly  known  as 
the  Halsey  Syndicate,  which  syndicate  was 
controlled  by  said  Halsey  and  Anderscm 
with  plenary  powers.  A  abort  time  after  the 
formation  of  the  corporation,  the  Union  Gas 
Company  (which  was  formed  by  said  Halsey 
Syndicate),  and  after  that  corporation  bad 
acquired  the  Williams  franchise  and  the  gaa 
manufacturing  plant  referred  to  in  the  pre- 
ceding paragraph,  the  owners  of  said  stock 
assigned  the  same  to  said  the  Union  Gas 
Company,  and  that  corporation  took  physical 
possession  thereof.  That  at  Bucb  time  the 
officers  of  the  Union  Gas  Company  were  the 
agents  or  representatives  of  said  syndicate, 
and  the  ownership  of  a  majority  of  the  stock 
of  the  Union  Gas  Company  was  vtested  in  said 
syndicate,  and  the  business  manager  there- 
of was  the  defendant  Anderson,  and  said 
Roger  H.  Williams  was  at  all  times  merely 
the  agent  of  said  syndicate. 

"(8)  That  the  trustees  of  the  Spokane  Falls 
Oaslight  Company  have  no  personal  interest 
in  said  corporation.    That  they  are  not  stock- 


holders therein,  except  that  each  has  one 
share  of  stock  placed  in  his  name  on  the 
books  of  said  corporation,  of  which  he  is  not 
actually  the  owner.  That  each  and  every 
member  of  said  board  of  trustees,  and  each 
of  the  officers  of  said  corporation,  is  domi- 
nated and  controlled  by  the  defendant  tlie 
Union  Gas  Company,  and  each  and  all  of 
them  are  now  acting  in  the  interest  of  that 
corporation  and  are  managing  the  Spokane 
Falls  Gaslight  Company  for  the  benefit  and 
advantage  and  exclusively  in  the  interest  of 
the  Union  Gas  Company,  and  such  was  the 
condition  of  affairs,  at  the  time  of  the  com- 
mencement of  this  action,  that  it  was  not 
Incumbent  upon  the  plaintiff  to  ask  the 
board  of  trustees,  or  any  of  the  officers  of 
the  Spokane  Falls  Gaslight  Company,  to 
bring  this  action  or  take  any  other  steps  for 
the  protection  of  that  corporation  because  so 
to  do  would  be  a  vain  and  oseless  thing. 

"(9)  That  a  short  time  before  the  com- 
menc«nent  of  this  action,  the  defendant  the 
Union  Gas  Company  executed  an  instmment 
in  writing  in  the  form  of  a  mortgage  mn- 
ning  to  the  defendant  United  States  Mort- 
gage &  Trust  Company,  a  corporation  organ- 
ized under  the  laws  of  the  state  of  Xew 
York,  and  to  George  M.  Cumming,  who  is  a 
nonresident  of  the  state  of  Washington  and  a 
resident  either  of  New  York  or  some  other 
state  on  the  Atlantic  Coast,  under  which  In- 
strument the  Union  Gas  Company  attempts 
to  create  a  lien  upon  the  entire  property  of 
that  corporation,  including  the  1,486  shares 
of  the  capital  stock  of  the  Spokane  Falls 
Gaslight  Company.  That  said  mortgage  pur- 
ports to  secure  bonds  of  the  total  issue  of 
$1,000,000,  running  for  30  years,  bearing  In- 
terest at  5  per  cent,  and  it  Is  provided  there- 
in that  bonds  to  the  amount  of  $400,000  shall 
be  Issued  at  once  to  pay  for  the  stock  in  the 
Spokane  Falls  Gaslight  Company  above  men- 
tioned. That  before  the  commencement  of  this 
action  bonds  to  the  amount  of  |400,000  were 
delivered  to  defendant  Halsey,  but  none  of 
the  same  had  been  sold  or  delivered  to  any 
third  parties.  That  said  mortgage,  among 
other  things,  provides,  and  Ih  said  mortgage 
the  Union  Gas  Company  contracts  and  cove- 
nants, that  said  stock  of  the  Spokane  Gas- 
light Company,  to  wit,  1,486  shares,  shall 
nevor  be  voted  to  authorize  any  mortgage 
or  other  lien  upon  the  property  of  the  Spo- 
kane Falls  Gaslight  Company,  unless  said 
m<H>tgage  shall  be  given  to  the  Union  Gas 
Cotnpany ;  and,  further,  that  said  stock  shall 
never  be  voted  to  anthorise  any  increase  in 
the  capital  stock  of  the  Spokane  Falls  Gas- 
light Comi>any  for  any  purpose  whatsoever; 
and,  further,  that  said  stock  shall  never  be 
voted  to  anthorhse  the  selling  or  leasing  of 
the  property  of  the  Spokane  Falls  Gaslight 
Company  to  any  person  or  corporation  for 
any  purpose  or  under  any  drcnmstances,  un- 
less such  sale  or  lease  shall  be  made  to  the 
Union  Gas  Company.  Tbat,  before  the  com- 
mencement of  this  action,  said  Hateqr  wav 
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offering  said  Imnds  for  sale  In  open  market. 
That,  before  tbe  commencement  of  this  ac- 
tion, the  Union  Oas  Company  had  commenc- 
ed to  manufacture  gas  and  had  been  manu- 
facturing the  same  for  a  period  of  about  two 
weelcs. 

"(10)  That  notwithstanding  the  city  of  Spo- 
kane has  been  growing  with  great  rapidity, 
and  the  business  of  the  Spokane  Falls  Gas- 
light Company  Increased  to  a  considerable 
extent  before  the  formation  of  the  Union 
Gas  Company,  and  although  the  older  cor- 
I)oration  liad  no  bonded  or  other  indebted- 
ness and  was  a  solvent  and  prosperous  con- 
cern nothing  was  done  by  the  officers  of  that 
corporation  or  permitted  to  be  done  by  the 
Halsey  Syndicate  or  the  Union  Gas  Company 
towards  increasing  its  manufacturing  plant, 
all  of  which  was  without  excuse ;  but  a  few 
days  l>efore  the  commencemmt  of  this  ac- 
tl<m,  a  resolution  was  passed  at  a  meeting 
of  the  so-called  board  of  trustees  of  that  cor- 
poration authorizing  the  secretary  to  enter 
into  a  contract  with  the  Union  Gas  Company, 
whereby  there  would  be  a  physical  connec- 
tion between  the  two  plants,  and  whereby 
the  older  corporation  would  purchase  gas 
manufactured  in  the  plant  of  the  Union  Gas 
Company  and  distribute  the  same  through 
its  mains  and  sell  the  same  to  its  customers, 
and,  a  few  days  before  the  commencement  of 
this  action,  such  physical  connection  was 
made,  and  at  the  time  of  the  commencement 
of  this  action  the  Spokane  Falls  Gaslight 
Company  was  taking  gsB  from  the  Union  Gas 
Company  and  selling  the  same  to  its  custom- 
era  That  at  tliat  time  it  was  contended 
by  its  officers  tliat  it  was  only  purchasing 
from  the  Union  Gas  Company  such  surplus 
as  it  needed  to  supply  Its  customers  over  and 
above  the  gas  manufactured  in  its  own  plant, 
but  during  the  pendency  of  this  action  for  a 
time  ceased,  without  any  cause  or  excuse, 
to  manufacture  any  gas  in  its  own  plaat 
and  has  been  selling  to  Its  customers  all  of 
the  gas  manufactured  in  the  plant  of  the 
Union  Gas  Company  and  manufactured  as 
little  gas  in  its  own  plant  as  possible.  That 
no  formal  contract  was  entered  into,  and  no 
price  was  agreed  upon.  That  in  making  this 
arrangement  the  Union  Gas  Company  was 
represented  by  the  defendant  Anderson.  That 
before  such  arrangement  was  entered  Into 
the  plaintiff  notified  the  officers  of  the  Spo- 
kane Falls  Gaslight  Company  that  such  an 
arrangement  would  l>e  invalid,  and  that  he 
would  protest  against  the  same,  and  was  ad- 
vised by  them  that  they  had  no  knowledge 
as  to  such  arrangement  being  made  or  con- 
templated. That  in  the  early  part  of  1903 
said  Halsey  Syndicate,  having  purchased 
more  than  two-thirds  of  the  stock  of  the  Spo- 
kane Falls  Gaslight  Company,  entered  upon  a 
scheme  to  put  an  end  to  the  life  of  that  cor- 
poration and  cause  its  property  to  be  sold  to 
themselyes,  and  in  May,  1903,  this  plaintiff 
commenced  an  action  to  restrain  the  sale  of 
the  entire  property  of  that  corporation  and 


to  prevent  Its  destruction  and  annihilation, 
and  after  long  litigation  that  action  was  de- 
cided In  favor  of  the  plaintiff  by  the  Su- 
preme Court  of  this  state.  That  thereafter 
the  said  Halsey  Syndicate  caused  said  Boger 
H.  Williams  to  apply  for  the  franchise  here- 
int)efore  referred  to  and  entered  upon  the 
scheme  outlined  above,  whereby  there  was 
Issued  to  themselves  bonds  to  the  amount  of 
$400,000  and  contracts  were  entered  into  and 
proceedings  taken  to  stunt  the  older  corpora- 
tion, stop  its  growth,  and  prevent  its  enlarge- 
ment, for  the  benefit  of  themselves  and  the 
other  corporation  the  Union  Gas  Company. 

"(11)  That  the  franchises,  rights,  and  privi- 
leges granted  to  the  Spokane  Falls  Gaslight 
Company,  under  the  ordinance  referred  to  in 
paragraph  3  of  the  complaint,  were  of  great 
value,  and,  without  the  privilege  of  maintain- 
ing pipes  In  the  city  of  Spokane,  the  prop- 
erty of  said  corporation  would  be  without 
any  practical  value  whatsoever,  and  the  at- 
tempted union  Or  combination  between  these 
corporations,  in  violation  of  section  7  of  said 
ordinance  referred  to  al>ove.  Jeopardizes  the 
entire  property  and  assets  of  the  older  cor- 
poration, and  subjects  said  franchise  to  be- 
ing forfeited  at  the  instance  of  the  city  of 
Spokane. 

"(12)  That  the  United  States  Mortgage  & 
Trust  Ompany  and  George  M.  Gumming 
liave  no  personal  interest  in  said  bonds, 
mortgage,  or  stock  and  no  personal  interest 
in  the  matter  in  controversy  In  this  action, 
bHt  are  merely  naked  trustees  under  said 
mortgage  or  trust  deed.  That  this  action  is 
brought  on  behalf  of  the  defendant  the  Spo- 
kane Falls  Gaslight  Company  and  of  all  oth- 
er stockholders  similarly  situated,  as  well  as 
on  behalf  of  the  plaintiff. 

"(13)  That  the  attorneys  of  record  herein 
were  the  attorneys  employed  by  plaintiff  to 
couduct  this  litigation.  That  no  definite 
amount  of  compensation  was  agreed  upon  be- 
tween the  plaintiff  and  liis  attorneys,  but  said 
attorneys  were  to  be  paid  a  reasonable  com- 
pensation, and  such  liability  to  said  attor- 
neys has  been  Incurred  by  plaintlflC  That 
such  reasonable  compensation  for  services 
in  this  action,  up  to  the  signing  of  ttie  de- 
cree herein,  is  the  sum  of  $2,500." 

The  following  findings  were  made  at  the 
request  of  defendants:  '"That  the  net  earn- 
ings of  Spokane  Fails  Gaslight  Company 
have,  ever  since  the  year  1904,  amounted  to 
between  $30,000  and  $40,000  per  year,  and 
ever  since  said  time  all  of  said  net  earnings 
have  been  expended  by  the  Spokane  Falls 
Gaslight  Comp."iny  In  betterments  and  im- 
provements of  its  property  In  the  city  of 
Spokane,  principally  In  mains  and  meters. 
That  said  last-named  company  now  has 
about  50  miles  of  main  in  the  city  of  Spo- 
kane, and  during  the  year  1006  It  built  be- 
tween 15  and  20  miles  of  main  and  paid  for 
same  out  of  its  net  earnings.  Said  Spokane 
Falls  Gaslight  Company  does  not  pay  any  of 
its   officers    any    salary    except   the   salarj 
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paid  to  the  secretary,  who  has  active  charge 
of  the  business  of  the  company.  That  under 
the  arrangement  between  the  Spokane  Falls 
Gaslight  Company  and  the  Union  Gas  Com- 
pany which  existed  at  the  time  of  the  com- 
mencement of  this  action,  and  under  which 
the  former  purchased  gas  from  the  latter, 
the  former  company  obtained  Its  gas  for 
over  $20,000  less  expense  per  year  than  It 
could  manufacture  same  In  its  own  plant, 
and  said  two  companies  have  at  all  times 
been  willing  to  enter  Into  a  permanent  con- 
tract by  which  the  Spokane  Falls  Gaslight 
Company  would  have  the  use  of  all  of  the 
Union  Gas  Company's  mains,  and  all  the 
gas  manufactured  by  It,  during  the  exist- 
ence of  the  franchise  of  the  Spokane  Falls 
Gaslight  Company,  which  has  still  38  years 
to  run.  And  said  two  companies  would 
have  made  a  permanent  contract  giving  the 
Spokane  Falls  Gaslight  Company  the  use 
of  said  mains  and  gas  for  said  length  of 
time  had  It  not  been  for  the  opposition  of 
plaintiff  and  the  Injunction  of  this  court  for- 
bidding the  making  of  a  permanent  con- 
tract between  the  two  companies.  That  the 
mortgage  referred  to  in  plaintlfTs  complaint 
herein  provides  that  the  Union  Gas  Company 
may  vote  all  of  the  shares  of  stock  in  the 
Spokane  Falls  Gaslight  Company  which  pur- 
port to  be  covered  by  said  mortgage  or 
pledge  therein,  except  that  the  voting  power 
upon  said  pledged  stock  or  any  of  it  shall 
not,  In  any  case  or  at  any  time,  be  used  or 
exercised  for  the  purpose  of  authorizing 
the  creation  of  any  lien  or  charge  upon  the 
properties  or  franchises  of  the  Siwkane  Falls 
Gaslight  Company,  except  to  secure  the  un- 
paid purchase  money  of  additional  proper- 
ty which  may  be  acquired  by  said  last-men- 
tioned company,  nor  for  the  purpose  of 
authorizing  the  sale  or  lease  of  the  proper- 
ty of  the  Spokane  Falls  Gaslight  Company, 
except  to  the  Union  Gas  Company,  nor  to 
Increase  the  capital  stock  of  the  Spokane 
Falls  Gaslight  Company,  nor  to  authorize 
the  creation  of  any  indebtedness,  except  cur- 
rent operating  accounts,  nor  the  issue  or 
guaranty  of  any  other  obligations  or  of  any 
bonds  by  said  last-mentioned  company,  nor 
the  creation  of  any  mortgage  or  other  Hen 
upon  the  "property  of  said  Spokane  Falls 
Gaslight  Company,  except  to  the  Union  Gas 
Company." 

Defendants  excepted  to  many  of  the  find- 
ings made  by  the  court  upon  its  own  motion 
or  upon  the  request  of  piaintiflf,  and  plain- 
tiff excepted  to  some  of  those  made  at  the 
request  of  defendants.  We  think,  however, 
that  the  material  findings,  except  such  as  are 
virtually  conclusions  of  law  or  Inferences 
drawn  from  other  facts  found,  and  except- 
ing those  ascribing  Improper  motives  or  pur- 
poses to  defendants  In  the  matters  mention- 
ed, are  fairly  supported  by  the  evidence. 

In  addition  to  those  set  forth  in  the  find- 
ings, we  may  mention  the  following  perti- 


nent facts  established  by  the  evidence:  Tbe 
franchise  of  the  Union  Company  had  a  re- 
striction similiar  to  that  of  section  7  of  tbe 
Spokane  Company's  franchise.  This  restric- 
tion, however,  bad  a  proviso  In  these  words: 
"Provided,  nevertheless,  that  no  merger, 
consolidation,  combination,  or  union  of  in- 
terests, whether  entire  or  partial  between 
the  grantees  under  this  ordinance  and  the 
Spokane  Falls  Gaslight  Company,  its  succes- 
sors or  assigns,  shall  be  prohibited  by  this 
ordinance,  or  I>e  a  ground  for  the  forfeiture 
of  any  of  tbe  rights  or  privileges  hereby 
granted,  but  in  case  of  such  merger  then  tbe 
franchise  granted  to  the  Spokane  Falls  Gas- 
light Company,  by  ordinance  A-1162  passed 
May  6,  1002,  shall  cease  and  determine;  said 
ordinance  No.  A-1162  shall  be  repealed,  and 
said  Spokane  Falls  Gaslight  Company  and 
the  grantees  unda-  this  ordinance,  shall  there- 
after operate  under  the  provlsi<Mis  of  this 
ordinance."  Whm  the  ordinance  granting 
this  franchise  was  first  passed  by  the  city 
council,  it  was  vetoed  by  the  mayor;  one  of 
the  grounds  for  his  disapproval  being  that 
the  recipient  or  user  of  tbe  franchise  was 
not  to  be  a  competitor  of  the  Spokane  Com- 
pany. The  city  council  then  passed  the  or- 
dinance over  the  mayor's  veto.  It  was 
shown  that  the  rapid  growth  of  the  city  of 
Spokane  liad  occasioned  a  demand  for  gas 
In  excess  of  the  amount  which  the  Spokane 
Company  was  capable  of  producing  without 
expensive  repairing  and  costly  enlargement 
of  Its  plant;  that  the  making  of  these  bet- 
terments would  have  necessitated  the  incur- 
ring of  a  heavy  indebtedness  by  the  company; 
that  the  manufacturing  plant  was  near  the 
center  of  the  city,  where  the  land  necessary 
to  be  purchased  for  an  Increase  in  the  size 
of  the  plant  was  very  expensive;  and  that 
the  Union  Company  never  sold  or  supplied 
any  gas  to  any  one  except  the  Spokane  Com- 
pany. Upon  the  findings  the  trlat  court 
made  conclusions  of  law,  and,  in  accordance 
therewith,  entered  a  decree,  in  substance, 
that  the  Spokane  Company  and  the  Union 
Gas  company,  their  officers,  agents,  and 
servants,  be  perpetually  enjoined  from  mak- 
ing and  continuing  the  physical  connection 
l)etween  the  two  plants;  that  the  existing 
physical  connection  be  severed;  tbat  the 
Spokane  Company,  Its  officers,  agents,  and 
servants,  be  perpetually  enjoined  from  pur- 
chasing, taking,  using,  or  selling  any  gas 
manufactured  In  the  plant  of  the  Union  Gas 
Company  and  from  making  or  permitting 
any  combination,  union,  or  consolidation 
with  the  Union  Gas  Company,  or  with  its 
plant  or  properties;  that  the  Spokane  Com- 
pany, its  officers,  agents,  and  servants,  be 
perpetually  restrained  from  recognizing  the 
transfer  of  stock  to  the  Union  Gas  Company, 
from  permitting  it  or  any  agent,  servant,  as- 
signee, "or  trustee  thereof  from  voting  any 
such  stock,"  "from  permitting  any  pledgee  or 
assignee  of  a  pledgee  under  any  mortgage 
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or  contract  executed  by  the  Union  Gas  Com- 
pany" to  vote  any  such  stock,  and  from 
paying  dividends  thereon  to  any  such  per- 
son; and,  farther,  that  the  Union  Gas  Com- 
pany and  the  United  States  Mortgage  & 
Trust  Company,  their  officers,  agents,  serv- 
ants, and  trustees,  and  all  claiming  under 
them,  be  enjoined  from  so  voting  or  attempt- 
ing to  collect  any  dividends,  provided  that 
the  Union  Gas  Company  or  its  pledgee  might 
sell  the  stock  if  sold  to  a  person  in  no  man- 
ner representing  the  Union  Gas  Company; 
that  the  Spokane  Company  should  only  rec- 
ognize the  holders  of  stock  not  falling  with- 
in the  previously  stated  prohibitions,  and  a 
decision  of  the  majority  of  the  voting  stock 
permitted  to  vote  should  control  on  all  ques- 
tions; that  the  plaintiff  recover  from  the 
defendant,  the  Spokane  Company,  in  addition 
to  its  costs  and  disbursements,  an  attorney's 
fee  of  $2,500;  that  the  defendants  should 
not  be  required  to  sever  the  physical  con- 
nection existing  between  the  plants  of  the 
two  companies,  nor  the  Spokane  Company 
to  cease  using  and  selling  gas  manufactured 
in  the  plant  of  the  Union  Gas  Company  for 
the  period  of  nine  months  from  the  date  of 
the  decree;  and  ttiat  if  the  defendants  should 
within  ten  days  take  an  appeal  to  this 
court,  then  the  defendants  should  not  be  re- 
quired to  discontinue  the  physical  connec- 
tion nor  cease  using  and  selling  gas  manu- 
factured in  the  plant  of  the  Union  Gas  Com- 
pany imtl)  the  expiration  of  nine  months 
after  the  decision  of  this  court  and  the  filing 
of  the  remittitur  from  this  court  with  the 
clerk  of  the  court  l)elow. 

In  the  able  and  elaborate  briefs  of  coun- 
sel for  the  respective  parties,  many  ques- 
tions are  discussed  tlmt  will  not  require  dis- 
cussion by  us.  They  are  all  involved  In,  or 
subordinate  to,  what  we  conceive  to  be  the 
paramount  question  of  the  case,  to  wit: 
Does  the  arrangement  entered  into  by  the 
officers  of  these  two  corporations  constitute 
an  illegal  combination,  or  amount  to  a  fraud 
upon  respondent  as  a  minority  stockholder 
in  the  Spokane  Company,  or  infringe  his 
rights,  or  unlawfully  destroy  or  lessen  the 
value  of  bis  property  as  such  stockholder? 
Respondent  urges  that  section  7  of  the  fran- 
-cblse  of  the  Spokane  Company  forbids  any 
arrangement  such  as  was  made  by  these 
two  companies,  and  provides  a  forfeiture 
of  the  franchise  therefor,  at  the  option  of 
the  city,  that  the  franchise  is  very  valuable, 
and  that  its  liability  to  forfeiture  van  be 
obviated  only  by  a  disavowal  on  the  part  of 
the  stockholders  of  the  company.  Appel- 
lants urge  that  section  7  does  not  forbid  such 
sn  arrangement,  that  it  forbids  any  combina- 
tion with  a  "competing  company.  Institution, 
or  person  furnishing  light  in  said  city,"  but 
that  the  Union  Company  is  not  a  "competing" 
company,  never  was,  and  did  not  intend  to  be 
when  It  secured  its  franchise,  and  has  nev- 
er furnished  light  to  any  one  except  the  Spo- 


kane Company.  They  maintain  that  a  "com- 
peting" company  is  one  that  competes;  that 
was  intended  to  compete.  Besides  the  dic- 
tionary definition  of  the  term,  they  cite: 
Mogul  Steamship  Co.  v.  McGregor,  23  Q. 
B.  D.  598;  Eddy  on  Combinations,  {  190; 
F.  H.  Brewing  Co.  v.  Bellnder,  97  Mo.  App. 
64,  71  S.  W.  691;  Moores  &  Co.  v.  Brlck- 
tayers  Union,  23  Weekly  Law  B.  48;  Kim- 
ball V.  Atchison,  T.  ft  S.  F.  R.  R.  (C.  C.)  46 
Fed.  888.  Respondent  argues  that  the  ex- 
pression "competing  company,"  as  found  in 
the  ordinance,  means  any  company  having 
the  power  to  compete,  and  cites  In  support 
thereof:  Louisville  &  N.  B.  Co.  v.  Kentucky, 
161  U.  S.  677,  16  Sup.  Ct.  714,  40  L.  Ed.  849. 
Assuming,  wittiout  deciding,  that  these  are 
competing  companies,  we  will  pass  to  the 
question  of  whether  the  franchises  of  the  two 
companies,  construed  together,  or  that  of  the 
old  interpreted  In  the  light  of  the  new,  for- 
bids such  a  combination  or  arrangement  as 
was  here  made.  Section  8^  of  the  ordinance 
granting  the  franchise  to  the  Union  Com- 
pany expressly  authorizes  this  company  to 
merge,  consolidate,  or  combine,  wholly  or 
partially,  with  tiie  Spokane  Company.  Ap- 
pellants maintain  that,  if  the  Union  Com- 
pany is  so  authorized  to  do,  it  necessarily 
follows  that  the  Spokane  Company  is  like- 
wise authorized.  Respondent  disputes  this. 
He  refers  to  the  wording  of  section  8%,  where 
it  says  no  combination,  etc.,  "shall  be  pro- 
hibited hy  thU  ordinance,  or  be  a  ground  for 
a  forfeiture  of  any  of  the  rights  or  privileges 
hereby  granted,"  and  calls  special  attention 
to  the  words  above  italicized,  insisting  that 
said  words  Indicate  a  limitation  and  exclude 
the  idea  that  there  was  any  intention  to 
waive  or  modify  the  restrictions  in  section 
7  of  the  Spokane  Company's  franchise.  We 
are  constrained  to  differ  with  respondent  as 
to  the  construction  to  be  placed  upon  the 
language  of  the  two  sections  under  considera- 
tion. The  Union  Company's  franchise  was 
passed  long  after  tliat  of  the  Spokane  Com- 
pany. Hence,  if  there  be  such  a  confilct  or 
inconsistency  In  the  provisions  of  the  two  as 
calls  for  the  yielding  of  those  In  one  or  the 
other,  those  of  the  older  ordinance  must  give 
way.  Section  7  In  the  franchise  of  the  old 
company  absolutely  forbids  any  combination 
with  any  competitor  and  prescribes  forfeiture 
as  a  penalty.  Section  S%  of. the  new  com- 
pany's franchise  has  the  same  restriction,  fol- 
lowed, however,  by  a  proviso  expressly  au- 
thorizing such  combination  with  the  old  com- 
pany. It  Is  conceded  that  the  new  company 
was  given  the  power  by  its  franchise  to  make 
a  combination  with  the  old  company.  This 
being  conceded,  how  can  It  be  said  that  the 
old  company  was  not  thereby  permitted  to 
enter  such  a  combination  with  the  new  com- 
pany? Suppose  the  Legislature  should  by 
statute  provide  that  no  white  man  should 
marry  an  Indian  woman,  and  suppose  the 
next  session  of  the  Legislature  should  enact 
that  every   Indian   woman   was  authorized 
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to  marry  a  white  man.  Woald  not  tbe  latter 
statute  repeal  the  former?  Or  suppose  the 
Legislature  should  forbid  merchants  from 
selling  firearms  to  minors,  and  at  a  subse- 
quent session  should  enact  a  law  saying  that 
boys  over  18  were  authorized  to  purchase 
firearms  of  any  merchant.  Would  there  be 
any  doubt  that  tlie  former  statute  was  modi- 
fied in  go  far  as  it  applied  to  boys  over  18? 
So,  in  this  case,  when  the  city  council  by 
ordinance  gave  the  new  company  permission 
to  make  a  combination  with  tbe  old  company, 
it  impliedly  authorized  the  latter  to  partici- 
pate In  that  combination.  The  very  fact  of 
combination  necessarily  involves  co-operation. 
It  would  seem  to  Involve  an  absurdity  to  say 
to  the  new  company:  "You  may  combine  with 
the  old  company,  but  it  cannot  combine  with 
you."  A  corporation  cannot  combine  with 
itself,  nor  can  It  combine  with  another  with- 
out co-operation  on  the  part  of  that  other. 
By  the  enactment  of  the  ordinance  giving 
the  Union  Company  authority  to  combine 
with  the  Spokane  Company,  the  city  author- 
ized the  latter  to  enter  and  be  a  party  to 
such  combination,  or  at  least  estopped  itself 
from  asserting  a  forfeiture  on  account  there- 
of. Spokane  Street  Ry.  Co.  v.  Spokane 
Falls,  6  Wash.  521,  33  Pac.  1072;  Commer- 
cial E.  L.  &  P.  Co.  V.  Tacoma,  17  Wash.  061, 
50  Pac.  592;  Fox  v.  Harding,  61  Mass.  510; 
Farlow  v.  Ellis,  81  Mass.  229;  29  Am.  & 
Eng.  Enc.  Law,  1095,  1103;  IC  Cyc.  749, 
781-2 ;  8  Current  Law,  1075.  It  is  not  con- 
tended, as  we  understand,  that  a  merger  has 
occurred.  In  case  of  merger.  It  Is  provided 
that  both  companies  may  act  under  the  terms 
of  the  franchise  granted  the  Union  Company. 
If  the  trustees  and  majority  of  the  stock- 
holders deemed  it  best  for  the  company  to 
exchange  Its  franchise  for  that  of  the  new 
company,  we  know  of  no  reason  why  they 
would  not  have  power  to  so  do,  in  the  absence 
of  fraud  or  unfairness.  Symmes  v.  Union 
Trust  Company  (C.  C.)  60  Fed.  830. 

Tbe  two  companies  having  the  right  to 
combine,  did  the  arrangement  made  Infringe 
the  legal  rights  of  respondent?  It  is  urged 
that  the  Spokane  Company  bad  no  power  to 
purchase  gas;  that  In  doing  so  It  was  acting 
ultra  Tires.  A  corporation,  being  an  in- 
tangible creature,  must  act  through  agencies. 
This  company  could  hire  a  man  or  men  by 
the  day,  week  or  month  to  manufacture  the 
gas  which  it  was  to  distribute  and  sell.  If 
It  could  pay  by  the  day  or  week  or  month  for 
having  its  gas  made,  we  see  no  reason  why 
It  could  not  pay  by  the  cubic  foot  If  It 
could  furnish  the  material  and  plant  and  pay 
its  workmen  so  much  per  cubic  foot  for  the 
gas  manufactured,  we  do  not  see  why  It 
might  not  with  propriety  hire  men  or  another 
company  to  supply  the  material  and  plant,  or 
some  portion  thereof,  and  pay  by  the  cubic 
foot  for  the  gas  made  and  delivered  to  it 
It  Is  urged  that  this  is  a  public  service  corpo- 
ration, and  that  the  public  has  an  interest 
in  having  the  company  exercise  its  functions. 


cme  of  which  la  to  manufacture  the  gas  wblcb 
it  sells.  Tbe  public  is  not  a  party  to  this 
suit;  but  If  It  were,  it  would  doubtless  be 
a  sufficient  answer  to  say  that  the  public  is 
principally  Interested  in  the  results,  rattier 
than  the  methods  of  the  furnishing  to  It  of 
gas.  If  the  right  quality  of  gas  is  supplied 
to  the  pec^le  at  a  reasonable  price  when  and 
where  it  sboiild  be,  the  public  Is  not  ordinarily 
concerned  as  to  where  the  supplying  company 
obtains  the  gas.  Matters  of  price,  quality, 
and  quantity  concern  consumers  much  more 
than  source  of  supply.  We  think  the  old  com- 
pany had  authority  to  purchase  from  the  new 
any  gas  it  deemed  necessary  or  advisable,  so 
long  as  it  did  not  pay  too  much  therefor, 
and  there  Is  no  question  of  that  kind  here. 

Appellants  contend  that  the  general  powers 
to  "purchase  *  *  *  real  and  personal 
property,"  conferred  by  section  4253,  Bal- 
Unger's  Ann.  Codes  &  St  (Pierce's  Code,  S 
7058),  authorize  the  purchase  of  gas  by  this 
company.  Appellants  In  their  brief  claim  to 
have  offered  to  file  a  supplemental  answer 
setting  forth  that  the  articles  of  incorpora- 
tion of  the  Spokane  Company  had  been 
amended  so  as  to  expressly  authorize  it  to 
purchase  gas.  We  find  such  a  supplemental 
answer  in  the  record  and  also  objections  by 
respondent  to  Its  being  filed.  The  record  does 
not  seem  to  show  any  ruling  of  the  court, 
but  appellants'  reply  brief  says  that  the  court 
did  not  permit  it  to  be  filed,  for  the  reason  that 
the  old  company  had  ceased  to  purchase  gas 
during  the  litigation.  Respondent  seems  not 
to  have  pleaded — at  least,  not  otherwise  than 
Inferentlally — that  the  purchasing  of  gas  was 
ultra  vires. 

Respondent  contends  that  the  entire  pur- 
pose of  the  arrangement  complained  of  by 
him  was  to  stunt  the  business  and  pro8i)ects 
of  the  Spokane  Company  and  build  up  the 
Union  Company.  The  Spokane  Company's 
capital  stock  consists  of  1,500  shares.  Re- 
spondent owns  only  8  of  these.  Practically 
all  of  the  other  stock  belongs  to  these  de- 
fendants. Under  liie  arrangement  made, 
it  would  seem  that  about  the  only  revenue 
the  new  company  would  receive  would  be 
from  dividends  on  the  stodc  of  the  old  com- 
pany. In  all  dividends  declared  by  the  Iat< 
ter  company,  respondent  would  share  pro- 
portionately with  other  stockholders.  The 
court  found  that,  under  the  arraikgement 
made,  the  old  company  was  obtaining  its 
gas  "for  over  $20,000  lees  expense  per  year 
than  It  could  manufacture  same  in  its  own 
plant,"  and  that  the  two  companies  had  at 
all  times  been  wUllag  to  enter  into  a  perma- 
nent contract  to  c(Hitlnue  this  arrangement, 
and  would  have  done  so  had  they  not  been 
enjoined  in  this  action  from  so  doing.  As  the 
franchise  had  38  years  yet  to  run,  this  would 
amount  to  a  saving  of  over  $760^000  to  tbe 
company  during  that  period.  The  court  also 
made  a  finding  that  the  company  paid  no  sala- 
ry to  Its  officers  except  the  secretary,  and  there 
Is  no  claim  of  any  extravagance  in  the  mat- 
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ter  of  management  In  the  face  of  an  eco- 
nomical administration  of  Its  affairs  and  of 
a  saving  as  above  mentioned,  It  would  seem 
to  require  some  dear  showing  of  unfairness, 
discrimination,  or  disregard  of  legal  or  equi- 
table rights  before  such  control  In  the  hands 
of  the  owners  of  1,486  shares  of  the  capital 
stock  should  be  overturned  hy  a  court  at  the 
request  of  a  holder  of  only  eight  shares. 
Respondent's  argument  that  this  arrange- 
ment permits  the  8i)okane  Company  to  be- 
come stunted  seems  to  imply  that  the  com- 
pany should  repair  and  enlarge  its  plant  so 
as  to  meet  the  growing  needs  of  the  public 
for  gas;  that  the  officers  of  the  company, 
Instead  of  making  this  arrangement  with 
the  new  company,  should  have  repaired  and 
increased  the  capacity  of  the  old  company's 
plant.  To  have  done  this  would  have  re- 
quired a  large  sum  of  money.  The  company 
did  not  have  that  money.  It  Is  said  that  it 
could  readily  have  borrowed  the  necessary 
funds.  Can  a  minority  stockholder  Insist 
upon  the  trustees  creating  an  Indebtedness 
to  enlarge  the  business  of  the  corporation 
as  against  the  wishes  of  the  majority,  unless 
It  be  possibly  in  a  rare  case  of  extreme  emer- 
gency, where  such  enlargement  is  necessary 
to  save  its  corporate  life,  or  perserve  its 
property  from  threatened  and  imminent  de- 
struction? The  business  policy  of  a  corpo- 
ration must  be  determined  by  the  majority 
of  the  shareholders.  Corporations  could 
not  do  business  on  any  other  basis.  Re- 
spondent knew  that  there  were  1,500  shares 
of  capital  stock.  It  may  be  presumed  that 
both  respondent  and  appellants  paid  for 
every  share  of  stock  so  held  respectively. 
Respondent  bad  the  right  to  have  the  busi- 
ness and  property  of  the  corporation  man- 
aged as  by  law  required,  and  to  have  the 
same  protected  against  illegal,  wanton,  or 
wasteful  acts  on  the  part  of  the  majority; 
but,  as  a  minority  stockholder,  there  came 
no  privilege  to  him  to  demand  that  the  cap- 
ital stock  should  be  Increased,  or  that  the 
property  of  the  corporation  should  be  mort- 
gaged or  otherwise  Incumbered  In  order  that 
the  company  might  do  more  business  and 
perhaps  earn  more  dividends  upon  its  stock. 
There  might  have  been,  and  probably  was, 
a  difference  of  opinion  as  to  the  advisability 
of  Incurring  the  indebtedness  necessary  to 
enlarge  the  plant.  The  officers  of  the  com- 
pany, acting  pursuant  to  the  wishes  of  the 
majority  of  the  stockholders,  deemed  it  ad- 
visable to  purchase  its  gas  from  the  new 
company.  Instead  of  enlarging  the  old  com- 
pany's plant.  We  are  unable  to  see  why 
this  was  not  a  discretionary  matter  with 
them.  As  to  whether  or  not  an  Increase  in 
the  capacity  of  the  plant  was  an  Improve- 
ment, Justifying  an  outlay  of  money  and  the 
creating  of  a  large  indebtedness,  was  a  busi- 
ness proposition  for  the  determination  of 
the  board  or  the  majority  of  the  stockhold- 
ers. That  their  opinion  and  action  In  rela- 
tion thereto  was  not  In  accord  with  respond- 


ent's views  as  to  wliat  was  expedient  or  for 
the  best  Interest  of  the  company  Is  not  suf- 
ficient Justification  for  a  court  of  equity  to 
stay  their  hand. 

In  discussing  the  proposition  tliat  a  mi- 
nority of  stockholders  cannot  question  an 
act  intra  vires  of  the  majority,  Cook  on 
Corporations  (5th  Ed.)  9  684,  says:  "The 
discretion  of  the  directors  or  a  majority  of 
the  stockholders  as  to  acts  intra  vires  can- 
not be  questioned  hy  single  stockholders  un- 
less fraud  is  Involved.  This  proposition  of 
law  Is  dearly,  firmly,  and  very  properly 
established  beyond  any  question.  Were  the 
rule  otherwise,  there  would  be  no  safety 
or  possibility  of  carrying  on  business  through 
corporations.  There  would  be  suits  insti- 
tuted by  dissatisfied  stockholders  on  slight 
provocation,  and  sometimes  for  the  very 
purpose  of  embarrassing  the  transaction  of 
bnsiness.  A  partner  in  a  copartnership  may 
prevent  action  which  he  disapproves,  but 
corporations  are  formed  very  largely  to  avoid 
that  very  danger  and  disadvantage.  The 
corporate  directors,  so  long  as  they  act  with- 
in their  powers,  may  use  their  own  discre- 
tion as  to  what  ought  to  he  done.  •  •  • 
A  court  of  equity  cannot,  however,  restrain 
the  corporation  from  proceeding  with  busi- 
ness and  using  its  funds  for  that  purpose, 
even  though  a  minority  of  the  stockholders 
show  that  sound  business  discretion  and 
Judgment  would  dictate  a  different  policy." 
In  case  of  Berger  v.  United  States  Steel 
Corporation,  63  N.  J.  Eq.  809,  53  Atl.  68,  the 
court  said:  "Lastly,  it  is  urged  that  the 
manner  In  which  the  conversion  plan  Is 
to  he  carried  through  and  consrummated  is 
Illegal,  and  furnishes  sufficient  ground  for 
retaining  the  Injunction.  'Indivldunl  stock- 
holders cannot  question,  In  Judical  proceed- 
ings, corporate  acts  of  directors,  if  the  same 
are  within  the  powers  of  the  corporation  and 
In  furtherance  of  its  purposes,  are  not  un- 
lawful or  against  good  morals,  and  are  done 
in  good  faith  and  in  the  exercise  of  an  hon- 
est Judgment'  Ellerman  v.  Stock  Yards 
Co.,  49  N.  J.  Eq.  21T,  23  Atl.  287.  To  the 
same  effect  are  the  cases  of  Benedict  v.  Con- 
struction Co.,  49  N.  J.  Eq.  23,  23  Atl.  486, 
and  Edison  v.  Phonograph  Co.,  52  N.  J.  Eq. 
620,  29  Atl.  195.  The  action  challenged  In 
the  case  sub  Judlce  Is  that  of  the  directors, 
fortified  and  upheld  by  the  approving  vote 
of  more  than  two-thirds  of  the  shareholders. 
Tiie  plan  was  adopted  by  the  requisite  vote 
with  full  knowledge  of  Its  purport  com- 
municated In  the  circular  letter  accompany- 
ing the  call  of  the  stockholders'  meeting, 
and  therefore,  in  the  absence  of  fraud,  it 
is  not  the  province  of  this  court  to  sub- 
stitute its  Judgment  for  that  of  the  directors 
and  shareholders,  and  declare  that  a  less 
expensive  or  more  beneficial  plan  could  have 
been  resorted  to  successfully."  In  McMulle 
V.  Ritchie  (C.  C.)  64  Fed.  253,  a  case  where 
a  minority  stockholder  alleged  fraud  and 
conspiracy,  the  court  in  speaking  of  the  acts 
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complained  of,  said:  "They  all  concern  the 
management  or  policy  of  the  company's 
assets.  They  do  not  involve  acts  ultra  vires 
done  or  threatened,  or  acts  of  gross  negli- 
gence In  protection  of  corporate  property, 
or  acts  Involving  a  misappropriation  of  cor- 
porate assets.  Mr.  Ritchie's  Judgment  was 
in  conflict  with  the  judgment  of  the  board 
as  to  what  was  best  to  be  done.  They  were 
questions  of  expediency  as  to  measures  of 
corporate  Interest.  They  present  a  ease 
where  It  is  sought  to  have  the  business 
judgment  of  the  directory  overruled,  and  the 
judgment  of  Mr.  Ritchie  enforced,  through 
an  appeal  to  the  courts.  I  know  of  no  rule 
of  law  which  will  justify  an  Interference 
in  regard  to  such  matters  by  a  court  of  jus- 
tice. See,  also,  Brlggs  v.  Spaulding,  141  U. 
S.  132,  11  Sup.  Ct.  024,  35  L.  Ed.  662;  Eller- 
man  v.  Chicago  J.  Rys.  Co.,  40  N.  J.  Eq.  217, 
23  Atl.  287;  Burden  v.  Burden,  159  N.  T. 
287,  54  N.  E.  17;  Leslie  v.  Lorillard,  110  N. 
Y.  519,  18  N.  E.  3C3,  1  h.  R.  A.  456;  N.  A. 
Irtind  Co.  V.  Watkins,  109  Fed.  101,  48  C.  C. 
A.  254. 

It  is  urged  that  the  old  company  Is  "bound 
hand  and  foot"  and  absolutely  dominated 
by  the  new  company.  Every  corporation 
is  bound  to  and  dominated  by  the  will  of 
the  majority  stockholders;  but,  so  long  as 
this  domination  is  not  exercised  unlawfully 
or  Inequitably,  courts  are  powerless  to  in- 
terfere. To  maintain  an  action  like  this 
for  injunctive  relief,  it  must  ordinarily  ap- 
pear that  the  complaining  minority  stock- 
holder is  suffering  some  pecuniary  or  other 
substantial  injury  as  a  result  of  the  illegal, 
reckless,  or  discriminatory  conduct  of  the 
majority.  As  a  rule,  the  bare  possibility  of 
damage  or  wrong  is  not  sufficient.  There 
must  usually  be  a  present  or  threatened  and 
probable  danger.  The  statutes  of  our  state 
permit  one  corporation  to  own  shares  of  the 
capital  stock  of  any  other  corporation,  and  to 
exercise  the  same  powers  over  such  shares 
as  any  other  owner  might.  Laws  1905,  p. 
51,  c.  27.  Hence  the  Union  Company  could 
legally  own  and  control  the  majority  of  the 
shares  of  stodc  of  the  Spokane  Company 
and  shape  its  policy,  so  long  as  such  owner- 
ship and  control  was  not  exercised  in  a 
manner  that  would  be  unlawful  or  unjus- 
tifiable if  by  a  natural  person  or  persons. 
It  is  not  meant  by  this  that  a  corporation 
controlling  the  majority  of  the  stock  of  an- 
other corporation  can  so  manipulate  it  as 
to  work  a  fraud  upon  or  discriminate  against 
the  minority  shareholders  thereof,  either 
directly  or  indirectly,  or  by  any  kind  of 
subterfuge.  There  are  certain  implied  ob- 
ligations due  to  and  from  every  shareholder. 
The  majority  holders  cannot  avoid  those  rest- 
ing upon  them,  nor  ignore  those  due  the 
minority,  whether  such  majority  be  natural 
persons  or  a  corporation.  In  this  case  we  do 
not  find  respondent's  rights  to  have  been 
Ignored  or  unlawfully  circumscribed.  We 
find  no  illegal  or  other  action  on  the  part  of 


appellants  justifying  the  intervention  of  a 
court  in  respondent's  behalf.  Bearing  upon 
these  questions  we  may  cite:  Gray  v.  Man- 
hattan El.  Ry.  Co.,  128  N.  X.  499,  28  N.  E. 
498;  Barr  v.  Pittsburgh,  etc.,  Co.,  57  Fed.  86, 
6  C.  C.  A.  260;  Pender  v.  Lushlngton,  L.  K. 
6  Ch.  D.  70;  Rotbcbild  v.  Memphis,  etc,  R. 
R.  Co.,  113  Fed.  470,  51  C.  C.  A.  310;  Whee- 
ler V.  Pullman  I.  &  S.  Co.,  143  111.  197,  32  X. 
E.  420,  17  L.  R.  A.  818;  Shaw  v.  Davis,  78 
Md.  308,  28  Atl.  619,  23  L.  a  A.  294;  Price 
V.  Holcomb,  89  Iowa,  123,  56  N.  W.  407; 
Rand,  McNally  Co.  v.  Hartranft,  29  Wash. 
591,  70  Pac.  77;  City  of  Tacoma  v.  Bridges. 
25  Wash.  221.  63  Pac.  186. 

The  judgment  and  decree  of  the  Ixmorable 
superior  court  is  reversed,  and  the  case  re- 
manded, with  directions  to  dismiss  the  ac- 
tion. 

HADLEY,  C.  J.,  and  FULLERTON,  MOUNT, 
and  CROW,  JJ.,  concur. 

RUDKIX  and  DUNBAR,  J  J.  (dlssmting). 
The  attempt  on  the  part  of  the  appellants  to 
circumvent  the  judgment  of  this  court  in 
Thels  V.  Spokane  Gaslight  Co.,  34  Wash.  23, 
74  Pac.  10O4,  is  so  apparent  that  we  feel  con- 
strained to  dissent. 


FISK   V.   TACOMA   SMELTING   CO. 

(Supreme  Court  of  Washington.    June  1,  1908.) 

Triai^-Takino  Case  fbom  Jury — Volcntabt 
Nonsuit. 

Under  Pierce's  Code,  c.  23.  J  727,  par.  1 
(Ballinger's  Ann.  Codes  &  St.  §  oOSTil.  providing 
that  a  judgment  of  nonsuit  ma.v  be  entered  by 
plaintiff  himself  at  any  time  before  the  jary 
retires  to  consider  their  verdict,  unless  a  set-off 
be  interposed,  the  court  had  authority  to  grant 
a  voluntary  nonsuit  asked  for  on  tbe  deninl  of  a 
request  to  continue  the  case  to  enable  plaintiff 
to  procure  a  witness. 

Appeal  from  Superior  Court,  Pierce  Coun- 
ty;   Geo.  T.  Reld,  Judge. 

Action  by  Curtis  Fisk  against  the  Tacoma 
Smelting  Company.  Prom  a  judgment  grant- 
ing a  voluntary  nonsuit,  defendant  appeals. 
Athrmed. 

Hudson  &  Holt,  for  appellant.  Frank  S. 
Carroll,  for  resijondent. 

PER  CURIAM.  This  la  an  action  for  dam- 
ages for  alleged  personal  injuries.  At  the 
conclusion  of  respondent's  testimony  ap- 
pellant challenged  the  sufficiency  of  the  evi- 
dence, and  moved  the  court  for  a  judgment. 
The  motion  was  denied.  The  respondent 
asked  the  court  to  continue  the  case  so  that 
he  might  be  enabled  to  procure  a  witness 
whose  testimony  he  regarded  as  essential. 
The  court  refused  to  continue  the  case. 
Whereupon  the  respondent  asked  the  court 
for  a  voluntary  nonsuit,  which  the  court 
granted.  From  the  ruling  of  tbe  court  In 
granting  the  nonsuit,  this  appeal  Is  taken. 

Paragraph  1,  {  727,  c.  23,  Pierce's  Code 
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(BalUnger'g  Ann.  Codes  &  St.  {  5085),  the 
chapter  In  relation  to  judgment  of  nonsiilt. 
Is  as  follows:  "An  action  may  be  dismissed, 
or  a  Judgment  of  nonsuit  entered  In  the  fol- 
lowing cases:  (1)  By  the  plalntlflC  himself, 
at  any  time,  either  in  term  time  or  in  va- 
cation, ttefore  the  Jury  retire  to  consider 
their  verdict,  unless  set-off  be  Interposed  as 
a  ^defense,  or  unless  the  defendant  sets  up 
a  counterclaim  to  the  specific  property  or 
thing  which  Is  the  subject-matter  of  the 
action."  It  will  be  seen  at  a  glance  that  the 
terms  of  the  statute  are  so  certain  and  def- 
inite as  to  preclude  construction.  The  mo- 
tion in  this  case  was  made  before  the  jury 
retired,  and  there  was  no  set-off  Interposed 
or  counterclaim  set  up. 

The  court  acted  by  express  authority  of  the 
statute,  and  the  judgment  Is  therefore  af- 
firmed. 


(49  Wash.  618) 

SOULB  V.   TOWN  OP  OCOSTA. 

(Supreme  Court  of  Washington.    June  1,  1908.) 
Municipal  Cobpoeations— Street  Impbovb- 

MENTS— LlABlLlTT. 

A  town  issuing  to  a  contractor  warrants 
drawn  on  a  special  fund  for  an  Improvement 
which  was  not  of  special  benefit  to  the  abutting 
property  was  not  liable  out  of  its  general  fund 
under  a  complaint  in  an  action  by  the  assignee 
of  the  warrants  alleging  that  defendant  had 
done  nothing  towards  collection,  and  that  the 
improvement  was  of  no  benefit  to  the  abutting 
property ;  plaintiff  having  a  remedy  to  compel 
the  town  officers  to  act,  and  being  m  no  better 
position  than  the  contractor,  who.  In  taking  the 
contract,  was  charged  with  notice  that  the  im- 
provement was  not  of  special  benefit  to  the 
abutting  property. 

Appeal  from  Superior  Court,  Chehalis  Coun- 
ty;  Mason  Irwln,  Judge. 

Action  by  M.  O.  Soule  against  the  town  of 
Ocosta.  Judgment  for  defendant,  and  plain- 
tiff appeals.    Affirmed. 

John  C.  Stallcup,  for  appellant  J.  B. 
Bridges,  for  respondent. 

MOUNT,  J.  This  action  was  brought  to  re- 
cover upon  18  warrants,  drawn  upon  a  spe- 
cial fund  for  street  improvements.  The  de- 
fendant demurred  to  the  complaint.  The  de- 
murrer was  sustained,  the  plaintiff  refused 
to  plead  further,  and  the  action  was  dis- 
missed.   Plaintiff  appeals. 

The  complaint  alleged  tn  substance  that  the 
defendant  is  a  municipal  corporation,  duly 
organized  and  existing  under  the  laws  of  the 
state  of  Washington ;  that  In  1891  and  1802 
said  corporation  graded,  planked,  and  side- 
walked  Ocean  avenue ;  that  the  work  was  per- 
formed and  concluded  In  the  year  1892;  that 
the  said  improvement  was  not  of  special  ben- 
efit to  the  abutting  property,  but  was  of  gen- 
eral public  benefit  to  the  municipal  corpo- 
ration and  its  people;  that  warrants  issued 
against  the  special  fund  were  paid  to  the  con- 
tractor, 6.  I*  Lake,  for  the  cost  and  price  of 
said  Improvement;  that  the  plaintiff  In  good 
faith  and  for  value  purchased  18  ofi  the  said 


warrants;  that  the  face  value  of  these  war- 
rants was  $1,485.63.  Paragraph  26  of  the 
complaint  alleges  as  follows :  "That  by  reason 
of  the  fact  that  said  improvement  was  of  no 
special  benefit  to  the  property  abutting  on 
said  Ocean  avenue  nothing  was  ever  paid  Into 
the  fund,  nor  anything  paid  by  the  abutting 
property  owners,  nor  was  anything  ever  done 
by  the  said  defendant  corporation  towards 
collecting  the  cost  of  said  Improvement  by 
means  of  proceedings  against  the  property 
owners  abutting  on  said  Ocean  avenue  nor 
otherwise,  so  that  no  money  was  ever  obtain- 
ed in  that  way  for  the  payment  of  the  cost 
of  said  improvements;  that  the  plaintiff  pur- 
chased said  warrants  in  good  faith  for  value, 
without  knowledge  of  said  facts,  and  never 
discovered  or  had  knowledge  of  said  facts  on- 
tll  within  the  last  three  years."  The  com- 
plaint then  sets  out  the  amount  of  damages 
claimed  and  a  copy  of  each  of  the  warrants. 
These  warrants,  with  the  exception  of  the 
amounts  and  the  dates,  read  as  follows: 
"Ocosta,  Wash.,  Dec.  10,  1891. 

"To  the  Treasurer  of  the  Town  of  Ocosta: 
Pay  to  George  L.  Lake  or  order  two  hundred 
and  fifty  dollars  out  of  Ocean  avenue  east 
end  fund  for  street  Improvements. 
"$250.00.  F.  G.  Deckebach,  Mayor. 

"Attest:    A.  M.  Mitchell,  City  Clerk." 

It  Is  argued  by  the  appellant  that,  because 
the  Improvement  was  of  benefit  to  the  town, 
and  of  no  special  benefit  to  the  abutting 
property,  there  was  no  basis  for  a  special 
fund,  and  none  was  ever  provided,  and  the 
town  never  asserted  any  claim  against  the 
abutting  propert}',  and  therefore  the  town  is 
liable  out  of  its  general  fund.  In  German- 
American  Savings  Bank  v.  Spokane,  17  Wash. 
315,  47  Pac.  1103,  49  Pac.  542,  38  L.  R.  A.  259, 
this  court  held  that,  where  the  cost  of  a 
street  Improvement  is  to  be  paid  out  of  a 
special  fund  raised  by  the  city  from  assess- 
ments upon  the  property  benefited,  there  can 
be  no  recovery  against  the  city  for  failure 
to  cause  such  fund  to  be  raised  as  long  as  the 
assessment  can  be  enforced  in  any  way.  In 
Wilson  V.  Aberdeen,  19  Wash.  89,  62  Pac. 
624,  it  was  held  that  a  city  cannot  be  render- 
ed liable  generally  upon  warrants  drawn 
against  a  special  fund  for  the  payment  of 
street  Improvements,  even  if  the  remedy  of 
a  street  assessment  proceeding  Is  no  longer 
available.  This  last-named  ease  was  subse- 
quently followed  In  Rhode  Island  Mtg.  &  Tr. 
Co.  V.  Spokane,  19  Wash.  616,  53  Pac.  1104. 
To  the  same  effect  is  Potter  ▼.  Whatcom,  25 
Wash.  207.  65  Pa&  197.  In  State  ex  rel.  Se 
curlty  Savings  Society  v.  Moss,  44  Wash.  91, 
86  Pac.  1129,  where  general  fund  warrants 
were  Issued  to  take  up  street  improvement 
warrants  after  the  special  fund  had  become 
exhausted.  It  was  held  that  such  general  fund 
warrants  were  without  consideration  and 
void  because  the  special  assessment  was  not 
an  obligation  against  the  city.  To  the  same 
effect  see  State  ex  rel.  American,  etc.,  Mtg. 
Ca     r.  Tanner,  45  Wash.  34S,  88  Pac.  321« 
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and  State  ex  rel.  Barnes  t.  Blaine,  44  Wasb. 
218,  87  Pac.  124. 

It  is  not  alleged  that  the  town  of  Ocosta 
has  collected  or  diverted  the  money.  The  al- 
legation is  that  the  town  has  done  nothing 
toward  collection,  and  that  the  improvement 
was  of  no  special  benefit  to  the  abutting  prop- 
erty. The  appellant  bad  a  remedy  to  compel 
the  town  officers  to  act,  and.  If  the  Improve- 
ment was  of  no  special  benefit  to  abutting 
property,  the  contractor  is  charged  with  notice 
of  that  fact  at  the  time  he  took  Ma  contract 
and  did  the  work.  The  appellant  stands  In 
no  better  position.  It  Is  clear  under  the  au- 
thorities above  cited  that  there  is  no  general 
liability  against  the  town.  The  trial  court, 
therefore,  properly  sustained  the  demurrer. 

The  judgment  must  be  affirmed. 

HADT.EY,  C.  J.,  and  CROW.  DUNBAR, 
FtTLLERTON,  RUDKIN,  and  ROOT,  JJ., 
concur. 


GOODRICH  V.  KIMBLE  et  al. 
(Supreme  Court  of  Washington.    June  1,  1908.> 

1.  New  Trial— Gbounds— Newly  Discover- 
ed Evidence— Diligence  to  Procube. 

A  motion  for  new  trial  because  of  newly 
discovered  evidence  is  properly  denied  where 
there  is  no  showing  of  diligence. 

fEd.  Note. — For  cases  in  point,  gee  Cent.  Dig. 
vol.  37,  New  Trial,  $  210.] 

2.  Appeal  and  Error- Review— New  Trial 
Newly  Discovered  Evidence. 

The  action  of  the  trial  court  on  motion  for 
new  trial  because  of  newly  discovered  evidence 
rests  largely  within  its  discretion,  and  is  review- 
ed only  for  abuse  thereof. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  {  3876.] 

Appeal  from  Superior  Court,  Skagit  Coun- 
ty; Geo.  A.  Joiner,  Judge. 

Action  by  James  W.  Goodrich  against 
Rebecca  Khnble  and  otliers.  Judgment  for 
plaintiff,  and,  a  motion  for  new  trial  be- 
cause of  newly  discovered  evidence  having 
been  denied,  defendants  appeal.    Affirmed. 

E.  W.  Howell',  for  appellants.  Million, 
Houser  &  Sbrauger,  for  respondent. 

MOUNT,  J.  The  respondent  brought  this 
action  to  enjoin  the  appellants  from  tres- 
passing and  committing  waste  upon  certain 
real  estate.  The  answer  of  the  appellants 
consisted  of  certain  admissions  and  denials, 
and  also  of  a  cross-complaint,  by  which  it 
was  alleged  that  appellant  Rebecca  Kimble 
deeded  the  land  In  question  to  respondent 
in  the  year  189S;  that  at  the  time  of  mak- 
ing the  deed  she  was  by  reason  of  old  age 
Incompetent  to  make  the  deed;  that  the 
consideration  therefor  was  inadequate;  that 
the  title  to  the  land  was  obtained  from  her 
by  the  respondent  through  fraud,  undue  in- 
fluence, and  deceit,  and  prayed  for  a  can- 
cellation of  the  deed.  These  allegations 
were  denied  by  the  reply.    The  cause  was 


tried  to  the  court  without  a  Jury,  and,  at 
the  conclusion  of  the  trial,  the  court  fouitd 
in  favor  of  the  plaintiff  and  against  the  de- 
fendants, and  entered  a  judgment  accord- 
Ingty.  Thereafter  the  defendants  moved 
for  a  new  trial  iq>on  the  ground  of  newly 
discovered  evidence,  which  motion  was  de- 
nied. 

The  first  error  assigned  is  that  tlie  conrt 
erred  in  denying  this  motion.  There  is  no 
showing  of  diligence  by  the  appellants.  The 
action  of  the  trial  court  in  matters  of  this 
kind  rests  largely  within  the  discretion  of 
the  court,  and  is  reviewed  only  for  abnsu 
thereof.  Since  no  abuse  of  discretion  ap- 
pears, there  is  no  merit  in  the  assignment. 

It  Is  next  argued  that  the  trial  court 
should  have  set  aside  the  contract  ttetween 
the  respondent  and  Ret>ecca  Kimble  because 
of  the  incapacity  of  the  latter,  and  also  be- 
cause the  respondent  permitted  the  land  to 
become  incumbered  with  tax  liens.  It  ap- 
pears that  Rel>ecca  Kimble  obtained  title 
to  the  land  in  question,  amounting  to  25 
acres,  in  the  year  1897.  It  was  then  worth 
al>out  $600.  She  was  then  about  73  years 
of  age.  She  agreed  to,  and  did  on  January 
IS,  1898,  deed  the  land  to  the  respondent 
for  a  consideration  of  $50  per  year,  to  be 
paid  her  on  the  1st  day  of  January  of  each 
year  as  long  as  she  should  live.  After  the 
deed  was  made,  and  after  the  first  payment, 
she  selected  the  acre  of  ground,  and  re- 
spondent erected  at  his  own  expense  a  small 
dwelling  thereon  satisfactory  to  her.  She 
occupied  the  house  for  two  or  three  years, 
and  then  went  to  the  state  of  Ohio,  where 
some  of  her  cttlldren  were  living.  She  re- 
mained there  until  1907,  when  slie  returned 
to  this  state,  and  immediately  sought  to  re- 
scind the  contract  for  the  reason  that  $50 
per  year  was  not  sufficient  to  support  her. 
At  the  time  she  entered  into  the  contract 
with  resiiondent  he  was  married  to  her 
granddaughter.  The  respondent  has  regu- 
larly, since  the  year  1898.  paid  the  $50  per 
year,  and  has  improved  the  property.  There 
is  some  evidence  to  the  effect  that  Mrs.  Kim- 
ble had  odd  notions,  and  was  not  competent 
to  transact  business;  but  the  great  weight 
of  the  evidence  convinces  us  that  she  was 
competent  to  enter  into  the  contract  at  the 
time  It  was  made,  and  that  no  advantage 
was  taken  of  her.  She  had  several  grown 
children  who  helped  to  support  her  both 
here  and  in  Ohio.  They  knew  of  the  con- 
tract after  it  was  made.  She  enjoyed  the 
benefits  of  the  contract  for  nine  years,  and 
no  complaint  was  made  by  her  or  any  of 
the  children  that  the  contract  was  inequi- 
table. They  evidently  8upt>osed  the  con- 
tract was  a  fair  one  until  recently,  when  the 
land  became  more  valuable.  It  is  true  thov 
were  delinquent  taxes  against  the  land  at 
the  time  the  action  was  begun,  but  these 
were  paid  off  by  the  respondent  before  the 
time  of  the  trial.    An  examination  of  the 
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whole  record  coDTincea  tib  that  the  Indg- 
ment  of  the  trial  court  was  right. 
It  Is  therefore  affirmed. 

HADLEY,  C.  J.,  and  DUNBAR,  ROOT, 
FULLERTON,  RUDKIN,  and  CROW,  JJ, 
concur. 


Ex  parte  DONNELLAN. 
(Snpreve  Court  of  Washington,    May  28,  1908.) 

1.  SrNDAY— STATtrrOBT  Pbovibionb. 

The  state  has  the  right  to  pass  statutes 
prohibiting  any  sort  of  public  exhibition  or 
amusement  on  Sunday,  in  order  to  preserve  peace 
and  order,  and  2  Ballinger's  Ann.  Codes  &  St. 
i  7250  (Pierce's  Code.  §  1886),  providing  that 
any  person  who  shall  keep  open  any  playhouse 
or  theater,  ♦  ♦  ♦  or  engage  in  any  noisy 
amusements  on  Sunday,  shall,  upon  conviction 
thereof,  be  punished  by  a  specified  fine,  is  not 
unconstitutional,  on  the  ground  that  it  is  nnrea- 
sonable,  arbitrary,  unjust,  and  unnecessary  for 
the  protection  of  the  public  health,  safety,  or 
morals. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
TOl.  45,  Sunday,  {  2.] 

2.  CoNSnTTTTlONAL  IjAW— CT.ASS  LEGISLATION 
— SUNDAT     AMTJSEMENTS— PkOHIBITION. 

The  statute  is  not  objectionable  as  class 
legislation  because,  the  state  having  the  right  to 
prohibit  amusements,  it  must  necessarily  follow 
thnt  any  particular  kind  of  amusements  may  be 
singled  out  and  prohibited  by  law,  and  special 
penalties  attached  for  a  violation  thereof,  and 
all  persons  engaged  in  such  amusements  must 
comply  with  the  law. 

8.  Same  —  Pebsonai,  Rights  —  RiaHi  to 
Choose  Occupation. 

The  right  to  labor  In  a  certain  way,  or  to 
pursue  a  certain  calling  or  profession,  dependa 
on  the  power  of  the  state  to  prohibit  or  regu- 
late such  occupation,  calling,  or  profession. 

4.  Statutes  —  Repeal  —  Implied  Repeal  bt 
Act  Relating  to  Same  Subject. 

A  subsequent  act,  covering  the  same  subject 

as  a  prior  act,  implieidly  repeals  such  prior  act, 

even  though  it  does  not  expressly  do  so. 
[Ed.  Note. — B'or  cases  in  point,  see  Cent.  Dig. 

vol.  44,  Statutes,  §  230.] 

6.  Same— Subjects  and  Titles  of  Acts— Elx- 
PBEssioN  in  Title  of  Subject  of  Act  in 
Oenebal. 

General  titles,  expressive  of  the  subject  of 
the  act,  include  all  special  matters  relating 
thereto,  without  specifically  naming  them ;  and 
hence  the  title  of  an  act  need  not  be  a  complete 
index  thereof. 

[Ed.  Note.— For  cases  In  point,  see  Cent.  DIf. 
▼ol.  44,  Statutes,  i  136.] 

6.  Same  —  Titles  and  Pbovisions  of  Acts 
Relating  to  Pabticulab  Subjects— Cbimes 

AND   CKIMINAL  PBOSECUTIONB  AND   PUNISH- 
MENTS. 

The  Legislature  of  1881  passed  an  act  en- 
titled: "The  Penal  Code.  An  act  relative  to 
crimes  and  punishment  and  proceeding  in  crim- 
inal cases."  c;ode  1881.  §§  7G4-1296.  All  the 
u.sual  and  ordinary  crimes  were  therein  defined, 
and  punishment  provided  therefor,  and  the  crim- 
inal procedure  was  also  prescribed.  Beld.  that 
the  title  of  the  act  was  not  in  violation  of  Rev. 
St.  U.  S.  S  1924,  or  of  the  state  Constitution, 
providing  that  every  law  shall  embrace  but  one 
subject,  which  shall  be  expressed  in  the  title, 
and  that  under  snch  title  the  Legislature  had 
authority  to  enact  2  Ballinger's  Ann.  Codes  Sc 
St.  i  7250  CPierce'g  Code,  {  1886),  making  it  a 


misdemeanw  to  open  a  theater  for  amusement 
on  Sunday. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
Tol.  44,  Statutes,  §  1.58.] 

7.  Same— Enactments,  Requisites  and  Va- 

LIDITT     IN     GENEBAL    —    INTBODUOTION     OF 

Bills. 

The  Penal  Code  of  1S81  was  introduced  as 
an  original  bill,  and  was  pa.ssed  as  such  by  the 
Legislature,  and  was  approved  by  the  Governor. 
Held,  that  it  was  therefore  a  valid  law,  even 
though  the  person  who  prepared  it  was  not 
authorized  so  to  do,  and  therefore  there  is  noth- 
ing in  the  contention  that  it  was  but  a  compila- 
tion of  existing  laws,  and  not  the  creation  of 
new  offenses,  because  the  act  was  initiated  by  a 
commissioner,  authorized  to  "reduce  and  bring 
into  a  written,  intelligible,  and  systematic  form 
statutory  laws  of  the  territory." 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  44,  Statutes,  $  214.] 

8.  Same— Subjects    and   Titles   of   Acts— 
ExPBEssioN  IN  Title  of  Subject  of  Act. 

Under  the  title  "An  act  defining  certain 
crimes  and  declaring  their  punishment  and 
amending  the  Code  of  1881  and  certain  other 
statutes  in  relation  to  the  same  subject,"  it  was 
enacted,  by  Laws  1891,  p.  127,  c.  69,  §  25,  that 
"any  person  who  sliall  keep  open  on  Sunday  any 
playhouse  or  theater,  etc.,  shall  be  punished  by 
a  specified  fine."  Held,  that  the  title  is  sufficient 
to  include  the  subject  of  the  section,  under  the 
rule  that  no  elaborate  statement  of  the  subject 
of  the  act  is  necessary  to  meet  the  spirit  of  the 
Constitution,  but  that  a  few  well-chosen  words. 
suEcgestlve  of  the  general  subject  treated,  is  all 
that  is  required. 

[Ed.  Note.— E'er  cases  in  point,  see  Cent.  Dig. 
vol.  44,  Statutes,  §  158.] 

9.  SAMii— Repeal— Invalidity  of  REPEALinci 

Even  though  Laws  1891,  p.  127,  c.  69,  {  25, 
were  void  because  the  title  of  the  act  was  not 
sufficiently  broad  to  include  the  subject  of  the 
section,  it  could  not  avail  one  convicted  there- 
under, because  the  section,  which  was  merely 
amendatory,  did  not  change  the  substance  of  the 
law  upon  the  subject  of  Sunday  observance,  but 
simply  put  into  one  section  what  before  was  coni 
tained  in  three  separate  sections  (Code  Wash. 
1881.  SI  1206,  12C8,  1270),  and  so  the  validity 
or  invalidity  of  the  amendment  is  entirely  im- 
material. 

[Bid.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  44,  Statutes,  {  211.] 

Application  by  Frank  H.  Donnellan  tor  a. 
writ  of  habeas  corpus  a^lnst  the  sheriff  of 
King  county.     Application  denied. 

F.  C.  Robertson,  M.  J.  Gordon,  and  Fred 
n.  Lysons,  for  petitioner.  Kenneth  Mackin- 
tosh and  John  H.  Perry,  for  respondent. 

MOUNT,  J.  This  Is  an  application  for  dis- 
charge on  writ  of  habeas  corpus.  The  petl- 
tioucr  alleges  that  he  Is  restrained  of  his 
liberty,  by  the  sheriff  of  King  county,  under 
a  complaint  in  justice  court,  charging  the 
I)etitloner  with  having  kept  open  a  theater 
and  place  of  amusement  on  Sunday,  and 
therein  performed  as  an  actor,  in  violation 
of  section  7250,  Ballinger's  Ann.  Codes  &  St. 
(Pierce's  Code,  i  1880),  and  that  petitioner 
is  unlawfully  restrained  of  his  liberty  by 
reason  of  the  unconstitutionality  of  the  stat- 
ute named.  It  is  claimed  that  the  section  in 
question  Is  unconstitutional  upon  the  follow- 
ing grounds:    (1)  Because  It  Is  unreasonable, 


Digitized  by 


Google 


1086 


95  PACIFIC  RBPOETBB. 


(Warii. 


arbitrary,  unjust,  and  unnecessary  for  the 
protection  of  the  public  health,  safety,  or 
morals;  (2)  because  the  original  act  of  1866 
(Laws  1865-66,  p.  87,  §  6)  provided  express- 
ly that  it  should  not  apply  to  Snohomish  coun- 
ty; (3)  because  the  act  of  1881  (Code  1881, 
II  764-1296)  embraces  more  than  one  sub- 
ject not  expressed  in  the  title;  and  (4)  be- 
cause the  title  of  the  act  of  1801  (L«ws  1891, 
p.  119,  c.  69)  Is  not  sufficient  to  include  the 
subject  of  this  section.  We  shall  consider 
these  grounds  in  the  order  stated. 

The  section  in  question  Is  as  follows :  "Any 
person  'who  shall  keep  open  any  playhouse 
or  theater,  race  ground,  cock  pit,  or  play  at 
any  game  of  chance  for  gain,  or  engage  in 
any  noisy  amusements,  or  keep  open  any 
drinking  or  billiard  saloon,  or  sell  or  dispose 
of  any  intoxicating  liquors  as  a  beverage,  on 
the  first  day  of  the  week,  commonly  called 
Sunday,  shall,  ui)on  conviction  thereof,  be 
punished  by  a  fine  of  not  less  than  $30  nor 
more  than  $250.  All  fines  collected  for  the 
violation  of  this  section  shall  be  paid  into  the 
common  school  fund."  Section  7250,  2  Bal- 
llnger's  Ann.  Codes  &  St.  It  will  be  readily 
seen  that  this  section  prohibits  any  person 
from  keeping  open  on  Sunday  the  places  stat- 
ed. In  the  case  of  State  v.  Herald,  92  Pac. 
376,  we  held  that  this  section  was  intended 
to  prevent  the  opening  of  theaters  and  play- 
houses for  theatrical  or  dramatic  perform- 
ances, and  that,  as  so  construed,  it  does  not 
abridge  the  privileges  of  citizens  as  guaran- 
teed by  the  fourteenth  amendment  of  the 
Constitution  of  the  United  States,  or  section 
]2,  art  1.  of  the  state  Constitution.  In  the 
case  of  State  v.  Nichols,  28  Wash.  628,  69 
Pac.  372,  we  had  under  consideration  the 
validity  of  section  7251,  Ballinger's  Ann. 
Codes  &  St.  (Pierce's  Code,  |  1887),  being  the 
section  following  the  one  now  under  consid- 
eration. That  section  provides  that  it  shall 
be  unlawful  for  any  person  to  open  on  Sun- 
day, for  the  purpose  of  trade  or  sale  of  goods, 
wares,  or  merchandise,  any  shop,  store,  or 
building,  or  place  of  business  whatever ;  and 
the  same  objections  were  made  to  that  sec- 
tion as  are  now  urged  against  section  7250. 
After  considering  and  citing  many  authori- 
ties, to  the  point  that  Sunday  laws  are  with- 
in the  general  police  jwwers  of  the  state,  we 
said:  "It  may  well  be  concluded  that  the 
power  of  the  Legislature  to  enact  these  laws, 
as  an  appropriate  exercise  of  the  police  pow- 
er, is  set  at  rest  by  Judicial  authority."  Fur- 
ther on,  in  considering  the  same  case,  we 
said:  "There  have  been  different  views  in 
the  minds  of  legislators  as  to  what  particu- 
lar acts  were  works  of  necessity  or  charity. 
They  have  been  uniform  in  regarding  all 
noisy  occupations  and  amusements  and  trades 
as  within  the  substance  of  the  law.  The  stat- 
ute (section  7251,  supra)  forbids  the  opening 
on  Sunday,  for  the  purpose  of  trade  or  sale, 
of  all  goods,  wares,  and  merchandise  at  any 
place  of  business  whatever.  Here  is  the  plain 
legislative  expression  that  the  sanitary,  mor- 


al, and  physical  good  of  the  community  re- 
quires the  cessation  of  these  labors  on  Sun- 
day." This  language  may  be  as  appropriate- 
ly used  with  reference  to  section  7250,  which 
Imposes  a  penalty  upon  any  person  who  shall 
keep  open  a  playhouse  or  theater  on  Sunday, 
as  it  was  to  the  section  then  under  considera- 
tion. In  27  Am.  &  IQng.  ETnc.  Law  (2d  Ed.) 
p.  390,  it  is  stated :  "Sunday  laws  are  gaier- 
ally  sustained  as  constitutional,  on  the  ground 
that,  since  Sunday  is  a  civil  and  iK>litical 
institution,  established  for  the  purpose  of 
promoting  the  moral  and  physical  well-being 
of  society,  they  are  within  the  domain  of  the 
police  powers  of  the  states.  In  asserting 
their  unconstitutionality  it  has  been  claimed 
that  they  were  in  violation  of  the  provisicms 
safeguarding  equal  rights,  personal  or  reli- 
gious litierty,  or  that  they  took  away  liberty 
and  property  without  due  process  of  law, 
but,  where  not  so  drawn  as  to  be  objection- 
able as  class  legislation,  they  have  been  sus- 
tained almost  without  exception."  Numerous 
cases  are  there  cited  in  support  of  the  text, 
including.  Soon  Iling  v.  Crowley,  113  U.  S. 
703,  5  Sup.  Ct.  730,  28  L.  Ed.  1145,  and  PeUt 
V.  Minnesota,  177  U.  S.  164,  20  Sup.  Ct  666. 
44  L.  Ed.  716.  In  28  Am.  &  Eng.  E^dc.  Law 
(2d  Ed.)  p.  118,  the  rule  is  stated  as  follows : 
"The  state  has  the  right  txt  pass  statutes  pro- 
hibiting any  sort  of  public  exhibition  or 
amusement  on  Sunday,  in  order  to  preserve 
peace  and  order."  See,  also,  Brackett's 
Theatrical  Law,  p.  471 ;  State  v.  Bergfeldt 
41  Wash.  234,  83  Pac.  177. 

We  are  satisfied  that  this  is  the  general 
rule,  and  that  the  section  in  question  is  not 
subject  to  the  objections  made  upon  the 
ground  first  stated.  We  are  also  satisfied 
that  it  is  not  objectionable  as  class  legisla- 
tion because,  where  the  state  has  a  right  to 
prohibit  amusements,  it  must  necessarily  fol- 
low that  any  particular  kind  of  amusement 
may  be  singled  out  and  prohibited  by  law, 
and  special  penalties  attached  for  a  violation 
thereof,  and  all  persons  engaged  in  such 
amusements  must  comply  with  the  law.  The 
right  to  labor  in  a  certain  way,  or  to  pursue 
a  certain  calling  or  profession,  depends  upon 
the  power  of  the  state  to  prohibit  or  regulate 
such  occupation,  calling,  or  profession.  It 
will  not  be  necessary  to  consider  the  act  of 
1806  Independently,  because  that  act,  if  nn- 
coustitutional  upon  the  ground  urged,  is  no 
longer  in  force.  If  it  was  not  expressly  re- 
pealed by  the  act  of  1881,  it  was  impliedly 
repealed  by  that  act,  because  that  act  cover- 
ed the  same  subject  as  the  act  of  18G6.  We 
shall,  therefore,  pass  to  a  consideration  of 
the  act  of  1881. 

It  is  argued  that  the  act  of  1881  Is  in  vio- 
lation of  the  provision  of  the  organic  act  (sec- 
tion 1924,  Rev.  St  U.  S.),  and  of  the  state 
Constitution,  which  provides  that  every  law 
shall  embrace  but  one  subject,  and  that  shall 
be  expressed  in  the  title,  because  the  act  of 
1881  embraces  more  than  one  subject,  not  ex- 
pressed in  the  title.    The  proceedings  of  the 
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legldatiye  session  of  1881  show  that  the  law, 
as  It  appears  In  the  "Code  of  Washington, 
1881,"  from  section  764  to  section  1296,  inclu- 
sive, was  passed  as  one  bill.  The  section  up- 
on which  this  prosecution  Is  based  appears 
in  the  act  of  1881  as  sections  1266,  1268,  1270. 
The  title  of  the  act  of  1881  Is  as  follows: 
"The  Penal  Code.  An  act  relative  to  crimes 
and  puuishmeut  and  proceeding  in  criminal 
cases."  This  act  was  passed  as  a  complete 
Penal  Code.  All  the  usual  ordinary  crimes 
were  therein  defined,  and  punishments  pro- 
vided therefor,  and  the  criminal  procedure 
was  also  prescribed.  After  that  act  became 
a  law,  it  was  continuously  followed  in  the 
territory,  and  has  been  followed  since  state- 
hood, except  where  amended.  In  State  v. 
Tleman,  32  Wash.  294,  73  Pac.  375,  98  Am. 
St.  Kep.  854,  where  the  same  question  now 
presented  was  raised  In  reference  to  sec- 
tions 1214^1221  of  this  act,  we  said,  quoting 
from  Marston  v.  Humes,  3  Wash.  St.  207,  28 
Pac.  520:  "The  Legislature  may  adopt  just 
as  comprehensive  a  title  as  it  sees  flt,  and 
if  such  title,  when  taken  by  Itself,  relates  to 
a  unified  subject  or  object,  it  is  good,  how- 
ever much  such  unified  subject  is  capable  of 
division."  We  then  concluded  the  discus- 
sion of  the  question  by  saying:  "Tested  by 
this  rule,  it  is  clear  that  it  was  competent 
for  the  Legislature,  under  the  title  which  it 
adopted  for  the  act  in  question,  to  include  in 
the  body  of  the  act  anything  which  related  to 
crimes  and  their  punishment  and  proceeding 
of  a  criminal  nature."  In  addition  to  what 
was  there  said  we  may  now  state  that  this 
court  has  often  held  that  general  titles,  ex- 
pressive of  the  subject  of  the  act,  include  all 
special  matters  relating  thereto,  without  spe- 
cifically naming  them.  Percival  v.  Cowychee, 
etc.,  Irrigation  District,  15  Wash.  480,  48  Pac. 
1035;  Johnston  v.  Wood,  19  Wash.  441,  53 
Pac.  707;  Callvert  v.  Wlnsor,  26  Wash.  308, 
67  Pac.  01;  State  ex  rel.  Smith  v.  Den- 
tal Examiners,  31  Wash.  492,  72  Pac.  110. 
Hence  the  title  of  an  act  need  not  be  a  com- 
plete index  thereof.  McKnlght  v.  McDonald, 
34  Wash.  98,  74  Pac.  1060.  We  have  no 
doubt  that  the  title  of  the  act  of  1881  answer- 
ed every  requirement  of  the  federal  statute, 
and  is  not  opposed  to  our  Constitution,  and 
that  under  such  title  the  Legislature  had  au- 
thority to  enact  the  statute  in  question,  malt- 
ing it  a  misdemeanor  to  open  a  theater  for 
amusement  on  Sunday. 

It  is  also  claimed  that  the  act  of  1881  was 
but  a  compilation  of  existing  laws,  and  not 
the  creation  of  new  offenses,  because  the 
act  was  initiated  by  a  commissioner,  author- 
ized to  "reduce  and  bring  into  a  written,  In- 
telligible, and  systematic  form  statute  laws 
of  the  territory."  But  what  may  have  been 
the  power  of  such  commissioner  or  the  one 
appointed  under  the  provisions  of  section 
3322.  Code  1881,  is  unimportant,  in  view  of 
the  fact  that  the  "Penal  Code,"  being  the  act 
of  1881,  was  introduced  aa  an  original  bill, 
and  was  passed  as  such  by  the  Legislature  it- 


self, and  was  approved  by  the  Governor.  It 
was  therefore  a  valid  law,  even  if  the  person 
who  prepared  the  bill  was  not  authorized  to 
prepare  It.  Neither  was  the  act  of  1881  mere- 
ly a  continuation  of  the  act  of  1806.  It  was 
an  entirely  new  act.  The  mere  fact  that  it 
embraced  a  portion  of  the  act  of  1860  upon 
the  same  subject  need  not  t>e  considered  now, 
for  the  new  act  took  the  place  of  the  old, 
and,  unless  it  Is  subject  to  the  objections  of 
the  old,  those  objections  cannot  now  be  made. 
That  the  act  of  1881  under  consideration  is 
a  new  and  Independent  act,  complete  within 
Itself,  is  evidenced  by  the  section  next  to  the 
last,  as  follows:  "Sec.  1295.  No  statute,  law 
or  rule  Is  continued  in  force  I)ecau8e  it  is 
consistent  with  tlie  provisions  of  this  Code 
on  the  same  subject ;  but  in  all  cases  provid- 
ed for  by  this  Code  all  statutes,  laws,  and 
rules  heretofore  in  force  In  this  territory, 
whether  consistent  or  not,  with  the  provi- 
sions of  this  Code,  unless  expressly  contin- 
ued in  force  by  it,  are  repealed  and  abro- 
gated." 

It  is  also  urged  that  section  25,  a  69,  p. 
127,  Laws  1891,  Is  Invalid,  because  the  title 
of  tile  act  is  not  sufficiently  broad  to  in- 
clude the  subject  of  this  section.  This  sec- 
tion 25  of  the  act  of  1891  is  the  same  as  sec- 
tion 72.50,  Ballinger's  Ann.  Codes  &  St. 
(Pierce's  Code,  f  1880).  It  was  enacted  in 
that  form  as  an  amendment  to  section  1260 
of  the  Code  of  Washington  of  1881,  under  a 
title  as  follows:  "An  act  defining  certain 
crimes  and  declaring  their  punishment  and 
amendhig  the  Code  of  1881  and  certain  other 
statutes  in  relation  to  the  same  subject" 
Laws  1891,  p.  119.  We  think  this  title  is 
sufficient,  under  the  rule  announced  in  State 
ex  rel.  v.  Superior  Court,  28  Wash.  317,  68 
Pac.  957,  92  Am.  St.  Rep.  831,  as  follows: 
"No  elaborate  statement  of  the  subject  of  the 
act  is  necessary  to  meet  the  spirit  of  the 
Constitution.  A  few  weli-chosen  words,  sug- 
gestive of  the  general  subject  treated.  Is  all 
that  is  required."  See,  also,  Marston  v. 
Humes,  supra;  City  of  Seattle  v.  Barto,  31 
Wash.  141,  71  Pac.  735;  State  v.  Scott,  32 
Wash.  270,  73  Pac.  305.  If  we  were  to  hold, 
however,  that  this  amendment  was  void  be- 
cause in  violation  of  the  Constitution  in  the 
respect  claimed,  such  holding  would  not  avail 
the  petitioner  In  this  case,  because  the  amend- 
atory act  of  1801  did  not  change  the  sul)- 
stance  of  the  law  upon  the  subject  of  Sunday 
observance.  It  simply  put  into  one  section 
what  before  was  contained  in  three  separate 
sections,  viz..  Code  1881,  S§  1266,  1268,  1270. 
See  State  v.  Binnard,  21  Wash.  349,  58  Pnc. 
210.  This  act  of  1891  does  not  repeal  any 
prior  law,  but  expressly  provides  in  the  last 
section:  "All  acts  and  parts  of  acts  in  force 
at  the  time  of  the  passage  of  this  act  relat- 
ing to  the  same  subject  are  continued  in 
force  so  far  as  not  repugnant  to  the  provi- 
sions of  this  act,  and  the  provisions  of  this 
act,  so  far  as  they  are  the  same  as  those  of 
acts  and  parts  of  acta  upon  the  same  subject 
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In  force  at  the  tline  of  the  passage  hereof, 
shall  be  construed  as  continuations  of  snch 
provisions."  Since  the  amendment  of  1891 
did  not  change  In  any  respect  the  law  under 
consideration,  the  validity  or  invalidity  of 
the  amendment  Is  entirely  Immaterial. 

We  find  no  substantial  basis  for  the  con- 
tention that  the  statute  under  consideration 
Is  Invalid.  The  application  must  therefore 
be  denied. 

HADLET,  C.  X,  and  FULLERTON,  DUN- 
BAR, CROW,  and  ROOT,  JJ.,  concur.  RUD- 
KIN,  J.,  took  no  part 


COLLINS  et  al.  v.  SETFANG  et  al. 
(Supreme  Court  of  Washington.    June  4,  1908.) 

1.  Cancellation  of  Instruments  —  Com- 
plaint—Sufficiency— Incapacity,  Fraud, 
and  Unconscionablenesr. 

A  complaint  by  a  mother  and  son  to  set 
aside  certain  leases  allpged  that  the  mother  was 
78  years  old,  and  that  both  she  and  her  son  were 
feeble  in  body  and  mind ;  that  by  reason  there- 
of, and  of  their  fear  that  the  son  might  be  plac- 
ed in  a  hospital  for  the  insane,  they  were  easily 
imposed  on  and  influenced ;  that,  subject  to  the 
mother's  life  estate,  the  son  owned  an  18-acre 
tract,  highly  improved  with  buildings  and  under 
a  high  state  of  cultivation,  having  an  annual 
rental  value  of  $250;  that  plaintiffs  were  pre- 
vailed upon  to  lease  the  property,  together  with 
household  kitchen  furniture  and  other  personal 
property,  tools,  etc.,  of  the  value  of  $500,  to  de- 
fendant for  25  years  at  the  annual  rental  of  $15 
per  annum  and  repairs,  on  representation  that 
defendant  wonld  thereby  be  able  to  prevent  the 
son  from  being  again  placed  in  the  Insane  hos- 
pital, and  that  he  would  care  for  the  mother  dur- 
ing her  life ;  that  such  representations  were 
false,  and  were  known  by  defendant  to  be  false, 
and  that  he  has  refused  to  care  for  the  mother, 
and  compelled  her  to  leave  the  property.  As  a 
second  cause  of  action,  it  stated  that  defendant 
in  the  same  manner  obtained  possession  of  an- 
other tract  of  100  acres  for  a  term  of  11  years, 
at  a  rental  of  $50  per  year  for  three  years, 
and  $150  per  year  after  that.  A  third  cause  of 
action  asked  an  accounting  for  15  head  of  stock 
which  defendant  obtained  possession  of  without 
consideration.  Held,  that  the  complaint  stated  a 
cause  of  action  for  the  cancellation  of  the  leas- 
es, return  of  the  i>ersonal  property,  etc. 

2.  Same— Additionai.  Relief— Accumulated 
Rent. 

Where  it  appeared  that  defendant  had  sub- 
let the  premises  at  an  increased  rental,  the  sub- 
tenant was  properly  required  to  pay  the  accumu- 
lated rent  into  tlie  registry  of  the  court,  under  a 
bond  to  protect  defendant  pending  the  adjudica- 
tion as  to  the  leases  involved,  and,  upon  judg- 
ment of  cancellation,  the  court  properly  ordered 
its  payment  to  plaintiffs. 

TEd.  Note.— For  cases  in  point,  see  Cont.  Dig. 
vol.  8,  Cancellation  of  Instruments,  §§  114-118.] 

Appeal  from  Superior  Court,  Thurston 
County;   O.  V.  Linn,  Judge. 

Action  by  Anna  M.  Collins  and  another 
against  T.  F.  Seyfang  and  others  to  cancel 
certain  leases,  and  for  other  relief.  From 
a  judgment  for  plaintiSs,  defendants  appeal. 
Affirmed. 

Vance  &  Mitchell,  for  appellants.  Troy 
A  Falknor,  for  respondents. 


PER  CURIAM.  The  plaintiffs  In  this  ac- 
tion are  mother  and  son,  respectively.  The 
mother  la  78  years  of  age,  and  the  complaint 
alleges  that  both  she  and  her  son  are  feeble 
In  body  and  mind;  that  by  reason  thereof, 
and  also  by  reason  of  the  fear  of  both  that 
the  son  may  be  Incarcerated  in  a  hospital  for 
the  Insane,  others  may  easily  Impose  upon  and 
influence  them.  Prior  to  June  1,  1904,  the 
mother  owned  a  life  estate  In  a  certain  tract 
of  land  containing  about  18  acres,  and  the 
son  owned  the  land  subject  to  the  life  estate. 
It  Is  alleged  that  the  land  is  highly  improved 
with  buildings  of  the  value  of  $4,000,  and 
that  it  is  in  a  high  state  of  cultivation,  hav- 
ing an  annual  rental  value  of  $250 ;  that  on 
said  date  the  defendant  Seyfang  took  advan- 
tage of  the  feeble  condition  in  body  and  mind 
of  the  plaintiffs,  and  persuaded  them  to  sign 
a  written  Instmment  purporting  to  be  a  lease 
for  said  premises  to  the  said  defendant  for 
a  period  of  25  years  on  payment  of  an  an- 
nual rental  of  $15,  lessors  to  pay  the  taxes  up- 
on the  land  and  the  lessee  to  keep  the  prem- 
ises In  repair.  The  Instrument  also  purport- 
ed to  lease  the  household  and  kitchen  furni- 
ture and  every  article  of  personal  property 
situated  In  the  dwelling  house  on  said  land, 
except  the  wearing  apparel  of  the  lessors: 
also  the  tools  for  garden,  farm,  or  shop  of 
every  character.  Including  platform  scales, 
wagons,  carriages,  harness,  and  farm  Im- 
plements, the  personalty  being  of  the  value 
of  $500,  the  lease  thereof  being  for  25  years, 
and  the  $15  per  annum  and  repairs  aforesaid 
being  the  only  compensation  provided  for  the 
use  of  both  the  land  and  personal  property. 
It  Is  alleged  that  the  defendant  Seyfang  per- 
suaded the  plaintiffs  that,  if  they  wonld  sign 
the  instrument,  he  would  be  able  to  prevent 
the  son  from  ever  again  being  Incarcerated  In 
the  hospital  for  the  Insane,  and  that  he  wonld 
also  care  for  the  mother  during  her  remaining 
years;  that  they,  being  feeble  in  body  and 
mind,  believed  his  statements,  but  that  the 
same  were  false,  and  were  known  to  the  said 
defendant  to  he  false,  at  the  time  they  were 
made;  that  be  has  refused  to  care  for  the 
mother,  and  has  compelled  her  to  leave  the 
property.  The  above  stated  facts  relate  to  the 
first  cause  of  action.  The  second  cause  of 
action  states  that  in  a  similar  manner  Sey- 
fang obtained  from  plaintiffs  possession  of 
another  tract  of  100  acres  of  land  for  a  term 
of  11  years  for  a  rental  of  $50  per  year  for 
the  first  three  years,  and  $150  per  year  after 
that,  the  lessors  to  pay  the  taxes.  A  third 
cause  of  action  asked  an  accounting  for  15 
head  of  stock  which  Seyfang  obtained  with- 
out consideration.  The  complaint  asks  for 
the  return  of  the  personal  property,  and  that 
the  purported  leases  shall  be  set  aside  as  null 
and  void.  After  a  trial  by  the  court  without 
a  Jury,  Judgment  was  rendered  canceling 
both  purported  leases,  and  awarding  the 
plaintiffs  Judgment  for  $275  as  the  value  of 
the  stock  taken  and  disposed  of  by  Seyfang. 
Possession  of  the  other  personal  property  and 
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alBO  of  the  real  estate  Was  reatolwd.  Seyfang 
sublet  the  leased  premises  to  the  defendant 
Price,  along  with  other  land,  for  the  full  siun 
of  $000  per  year.  It  was  found  that  about 
two-thirds  of  the  ?600  was  for  the  use  of  plain- 
tiffs' lands,  and,  upon  such  a  showing,  Price 
was  required  to  pay  that  portion  of  the  ac- 
cumulated rent  Into  the  registry  of  the  court 
under  a  bond  given  to  protect  Seyfang  pend- 
ing the  adjudication  as  to  the  leases  here  in- 
volved. It  was  provided  In  the  final  Judg- 
ment of  the  court  that  the  money  so  paid  In- 
to the  registry  shall  be  paid  to  the  plaintiffs. 
The  defendant  Beyfang  has  i^pealed. 

The  motions  to  dismiss  the  appeal  and  to 
strike  the  statement  of  facts  and  appellants' 
brief  present  some  questions  that  may  be 
serious  as  to  the  rl{^t  to  be  heard  on  this 
appeal,  but,  in  view  of  the  fact  that  we  think 
the  case  should  be  affirmed  on  the  merits,  we 
will  pass  the  motions  without  discussion. 
Appellant  contends  that  the  complaint  does 
not  state  a  cause  of  action,  but  we  think  It 
clearly  does  so.  The  statement  of  facts  is 
voluminous,  and  we  do  not  believe  a  discus- 
sion of  the  evidence  is  necessary  here.  The 
evidence  shows  facts  substantially  as  alleged 
in  the  c<m>plaint  and  as  above  stated.  No 
findings  of  facts  were  entered  by  the  trial 
court,  but  we  think  the  Judgment  is  in  all 
respects  fully  Justified  by  the  evidence.  The 
disposition  that  was  made  of  the  money  in 
the  registry  of  the  court  was  In  its  final 
effect  an  equitable  application  by  a  court  of 
equity  of  funds  in  its  possession,  which  ap- 
plication was  fully  Justifiable  under  the  facts 
of  the  case. 

We  do  not  think  the  court  erred;  and  the 
Judgment  is  affirmed. 


LUEDERS  V.  TOVra  OF  TENINO. 
(Supreme  Court  of  Washington.    June  1,  1908.) 

1.  Trial— Reception  of  Evidence— Beopkn- 
iNO  Case. 

It  is  not  an  abuse  of  discretion  to  reopen 
the  cnse  after  gabmission  to  allow  intiodncQon 
of  evidence  unknown  till  after  the  trial ;  the 
other  party  being  allowed  opportunity  to  re- 
but it. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  46,  Trial,  i  166.1 

2.  Dedication— Acts  Constituting. 

Where  the  owners  of  land  plat  part  of  it 
into  lots,  bloclcB,  and  streets,  and  make  and  dis- 
tribute blueprints  thereof,  showing  the  adjoining 
land  as  a  park,  and  sell  part  of  the  lots  on  the 
representation  that  the  park  is  a  public  park, 
and  with  their  acquiescence  citizens  use  it,  and 
it  is  recognized  generally  as  a  public  park  for 
many  years,  there  is  an  irrevocable  dedication 
of  it. 

[EJd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  16,  Dedication,  §§  38-41. 

For  other  definitions,  see  Words  and  Phrases, 
vol.  2,  pp.  1008-1018 ;    vol.  8,  pp.  7629,  7C30.] 

Appeal  from  Superior  Court,  Thurston 
C>)unty;    O.  V.  Linn,  Judge. 

Action  by  A.  W.  Lueders  against  the  town 
of  Tenlno.    Judgment  for  defendant    Plain- 
tiff appeals.     Affirmed. 
95P.-68 


Frank  C.  Clevings,  for  appellant  Troy  te 
Stardevant,  for  respondent. 

MOUNT,  J.  The  plaintiff  brought  this  ac- 
tion to  quiet  his  alleged  title  to  certain  lands 
In  the  town  of  Tenluo.  The  town  claims  title 
by  reason  of  a  dedication  to  the  public  for 
park  purposes,  and  by  adverse  possession. 
At  the  trial  a  decree  was  entered  In  favor  of 
the  town.    The  plaintiff  appeals. 

Two  errors  are  assigned;  (1)  That  the 
court  erred  in  reopening  the  case  for  further 
evidence  upon  motion  of  the  defendant  dfter 
the  case  was  submitted ;  (2)  that  the  evidence 
Is  not  sufficient  to  show  a  dedication  of  the 
property  to  the  public  for  park  purpose*  by 
the  grantors  of  the  appellant.  On  the  first 
question  It  appears  that  after  the  cause  was 
submitted  to  the  trial  court  for  decision,  be- 
fore a  decision  had  been  made,  tlie  respond- 
ent applied  to  the  court  upon  notice  to  the 
appellant  to  reopen  the  case  for  further  evi- 
dence. Affidavits  were  filed.  Upon  a  hear- 
ing the  court  granted  the  application,  and  re- 
ceived further  evidence.  It  is  conceded  by 
the  appellant  that  the  reopening  of  the  case 
rests  in  the  discretion  of  the  trial  court,  but 
it  Is  argued  that  the  court  abused  its  discre- 
tion because  the  evidence  which  was  sutiee- 
quently  Introduced  might  have  been  obtained 
before  the  submission  of  the  case.  The  show- 
ing upon  the  motion  to  reopen  the  case  was 
that  this  evidence  was  unknown  to  the  coun- 
sel at  the  time  of  the  trial,  and  was  subse- 
quently discovered.  This  was  sufficient  to 
Justify  the  order  of  the  court,  especially  where 
no  unfair  advantage  was  taken  of  the  appel- 
lant and  where  he  was  given  an  opportunity 
to  rebut  this  evidence,  as  Is  the  fact  here. 
There  appears  to  have  been  no  abuse  of  dis- 
cretion in  this  case. 

Upon  the  second  question  there  appears  to 
be  abundant  evidence  to  show  an  oral  dedica- 
tion of  the  property  In  dispute  to  the  town 
as  a  public  park.  The  evidence  clearly  shows 
that  along  about  the  years  18.90-91-92  the 
land  in  question  was  owned  by  William  Rag- 
lass  and  wife.  They  platted  certain  adjoin- 
ing lands  into  lots,  blocks,  and  streets.  They 
had  certain  blueprints  made  of  this  land,  and 
upon  these  blueprints  showed  the  land  in 
question  a«  a  park.  They  gave  out  these 
blueprints,  and  sold  many  lots  upon  the  rep- 
resentation that  this  park  was  a  public  park, 
and  many  persons  purchased  lots  and  blocks 
adjoining  the  park,  relying  upon  such  repre- 
sentation. The  citizens  of  the  town,  with  the 
acquiescence  of  Raglass  and  wife,  used  the 
premises,  which  were  recognized  generally  as 
a  public  park  for  many  years.  The  appellant 
a  few  months  prior  to  the  time  of  bringing 
this  action  purchased  the  property  with  no- 
tice and  knowledge  of  these  facts.  There  Is 
some  question  whether  there  was  a  dedication 
of  this  land  by  deed ;  but,  assuming  that  the 
dedication  by  deed  refters  to  another  piece  of 
ground,  the  facts  shown  prove  a  clear  inten- 
tion to  dedicate  this  particular  tract,  and 
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that  Raglass  and  wife  and  the  appellant  are 
now  e8topx>ed  to  Bay  the  land  is  not  a  public 
park.     13  Cyc.  454  et  seq. 
The  judgment  is  therefore  aflSnned. 

HADLEY,  C.   J.,  and  CROW,  DUNBAR, 
FULLBRTON,  and  RUDKIN,  JJ.,  concur. 


CITY  OF  OLYMPIA  T.  KNOX. 
(Snpreme  Court  of  Washington.    June  2,  1908.) 

1.  Municipal  Cobpobations  —  Public  Im- 
provements —  Assessments  —  Reassess- 
ment— Reasonable  Time. 

Certain  gradinp;  waa  done  in  the  city  of 
Olympia  in  1891,  and  a  special  assessment  to 
pay  therefor  was  confirmed  in  January,  1S!}2, 
but  in  January,  1803,  a  certain  assessment  was 
held  invalid,  and  later,  in  1803.  a  statute  was 
enacted  authorizing  a  reassessment  of  property 
for  special  benefits  where  it  should  be  found 
that  a  former  assessment  was  invalid,  but  this 
statute  contained  no  limitation  as  to  the  time 
within  which  a  reassessment  should  be  made. 
No  reassessment  was  made  in  the  case  in  ques- 
tion until  1904.  EeH,  that  the  delay  was  unrea- 
sonable, and  that  the  reassessment  was  invalid, 
and  could  not  be  enforced. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  36,  Municipal  Corporations,  %  1213.] 

2.  Judgment— Res  Judicata  —  Pbior  Asser- 
tion OF  Invaliditt  of  Assessment. 

In  an  action  by  a  city  to  enforce  a  certain 
grading  assessment  the  assessment  was  held  in- 
valid, and  in  a  subsequent  action  to  compel  the 
enforcement  of  the  assessment  generally,  the  city 
defended  on  the  ground  that  it  was  invalid  and 
prevailed.  Held,  that  the  city  was  estopped  to 
claim  the  validity  of  the  assessment  in  a  subse- 
quent action  by  it,  even  though  the  assessment 
in  question  differed  from  that  which  was  first 
determined  to  be  invalid. 

Appeal  from  Superior  Court,  Thurston 
County ;  O.  V.  Linn,  Judge. 

An  action  by  the  city  of  Olympia  against 
Mrs.  J.  D.  Knox  from  a  judgment  and  decree 
by  plaintiff.  Defendant  appeals.  Reversed 
and  remanded,  with  instructions. 

Troy  &  Falknor,  Vance  &  Mitchell,  and  G. 
O.  Israel,  for  appellant  George  R.  Blgdow 
and  William  W.  Manier,  for  respondent. 

ROOT,  J.  This  action  was  brought  to  fore- 
close a  lien  on  certain  lots  of  appellant  in  the 
city  of  Olympia  for  a  special  assessment  lev- 
ied on  account  of  the  grading  of  Third  street. 
From  a  judgment  and  decree  In  favor  of  the 
city,  this  appeal  is  prosecuted. 

The  grading  was  done  In  1S91,  and  a  spe- 
cial assessment  to  pay  therefor  was  confirmed 
by  the  city  conncil  January  26,  1892.  In  1904 
a  reassessment  was  made  upon  these  lots,  and, 
to  enforce  such  reassessment,  the  present  ac- 
tion was  Instituted  on  the  19th  of  June,  1907. 
Appellant  pleads  the  statute  of  limitations, 
and  urges  that  the  reassessment  was  not  made 
in  due  tima  Respoudent  contends  that  there 
Is  no  statute  or  other  law  limiting  the  time 
within  which  a  reassessment  may  be  made, 
and  that,  in  view  of  the  circumstances  sur- 
rounding this  case,  the  reassessment  Iiereln 
was  levied  within  due  time,  and  is  ^iforceable. 


We  will  notice  certain  pro<!eeding8  wbidi 
were  thought  to  have  a  bearing  upon  the  ques- 
tions before  us.  The  grading  was  done  and 
the  original  assessment  made  under  Ordi- 
nance No.  495.  Shortly  thereafter  certain 
proceedings  were  instituted  in  the  superior 
court  to  foreclose  special  street  assessments 
believed  to  be  Identical  or  similar  to  that 
made  upon  these  lots.  One  of  these  suits  was 
that  of  the  City  of  Olympia  v.  Owlngs,  which 
resulted  in  favor  of  the  defendant  by  a  judg- 
ment entered  January  27, 1893.  In  1895  Thom- 
as &  Co.,  a  corporation,  brought  an  action 
against  the  city  to  compel  it  to  collect  the 
amount  of  the  original  assessment.  In  this 
action  the  city  defended  upon  the  ground  that 
the  original  assessment  was  invalid,  and  pre- 
vailed. In  1897  Phillips,  as  receiver  of  the 
First  National  Bank,  instituted  an  action  to 
compel  the  city  to  proceed  to  reassess.  In  this 
case  the  city  sought  to  assert  the  validity  of 
the  original  assessment,  but  this  court  held 
that  it  was  estopped  from  asserting  the  valid- 
ity of  such  assessment  by  reason  of  having  in 
the  Owlngs  Case  and  on  other  occasions  urged 
that  said  assessment  was  invalid.  Phillips 
V.  Olympia,  21  Wash.  153,  57  Paa  347.  This 
decision  was  rendered  in  1899.  In  March,  1893, 
the  Legislature  enacted  a  statute  authorizing 
a  reassessment  of  property  for  special  bene- 
fits where  It  shouM  be  found  that  a  former 
assessment  was  Invalid.  The  reassessment 
statute  contains  no  limitation  as  to  the  time 
within  which  a  reassessmoit  Is  to  be  made, 
and  the  respondent  urges  that  no  limitation 
as  to  time  is  in  any  manner  placed  upon  the 
city  in  making  such  reassessment,  and  relies 
particularly  upon  the  cases  of  City  of  Port 
Townsend  v.  Eisenbeis,  28  Wash.  533,  68  Pac. 
1045,  and  Port  Townsend  v.  Trumbull,  40 
Wash.  38C,  82  Pac.  715.  Nothwithstanding 
the  excellent  brief  and  able  argument  of  the 
attorneys  for  respondent,  we  are  unable  to 
agree  with  the  conclusion  reached  by  the  tion- 
orable  superior  court.  The  statute  of  1893 
permitted  a  reassessmeut  to  pay  for  this  grad- 
ing which  had  been  done  about  two  years 
prior  to  that  time. 

It  is  suggested  by  respondent  that  tlie  city 
authorities  were  in  error  in  supposing  the  orig- 
inal assessment  to  have  been  void,  and  that 
the  decision  of  the  courts  upon  which  the  city 
authorities  apparently  relied  were  upon  as- 
sessments essentially  different  from  the  origi- 
nal assessment  herein,  and  did  not  constitute 
authority  for  holding  that  this  original  as- 
sessment was  invalid.  As  an  original  prop- 
osition there  would  perhaps  be  some  force  in 
this  contention ;  but  the  city  in  defending  one 
or  more  actions  brought  against  it  in  the  courts 
solemnly  asserted  the  iuTaiidlty  of  such  orig- 
inal assessment  and  prevailed  upon  such  con- 
tention, and  this  court  In  the  Phillips  Case, 
held  the  city  estopped  to  turn  about  and  as- 
sert the  validity  of  that  assessment  If  tlie 
city  was  at  that  time  estopped  to  make  such 
contention,  it  would  seem  to  be  clearly  so  es- 
topped now.   Having  prevailed  in  the  Owinga 


Digitized  by 


Google 


Wash.) 


HOLCOMB  T.  HOLCOMB. 


1091 


Oase  upon  that  defense,  the  Judgment  In 
whlcU  case  was  entered  January  27,  1803,  It 
would  seem  that  there  was  no  reason  why 
the  city  should  not  have  been  at  liberty  to 
proceed  with  the  reassessment  immediately 
upon  the  passage  of  the  reassessment  law  in 
March,  1893.  However,  it  did  not  make  any 
reassessment  until  1904,  11  years  after  it  was 
authorized  to  reassess  and  13  years  after  the 
worlE  had  been  done.  To  fix  a  definite  time 
within  whidi  a  reassessment  should  be  levied 
in  order  to  be  deemed  to  have  been  made 
within  a  reasonable  time  is  not  without  dif- 
ficulty. Various  facts  and  conditions,  must 
be  tak^i  into  consideration,  and  it  is  well- 
nigh  impossible  to  lay  down  any  definite 
rule;  and  we  think  that  the  courts  should 
hesitate  to  question  the  action  of  the  city 
council  in  determining  how  soon  they  should 
make  a  reassessment ;  but  this  cannot  be  car- 
ried to  the  extent  of  ignoring  the  rights  of  oth- 
ers. In  this  case  taking  into  consideration 
all  the  conditions  and  circumstances  shown 
by  this  record,  we  do  not  find  justification  for 
the  long  delay  indulged  in  by  the  city  before 
making  this  reassessment  We  do  not  think, 
under  the  circumstances  here  shown,  that 
this  reassessment  was  made  within  a  reason- 
able time.  We  think,  on  the  other  hand,  that 
it  was  unreasonable  to  defer  the  same  for  11 
years.  This  being  true,  the  reassessment  was 
Invalid,  and  cannot  be  enforced. 

The  judgment  of  the  honorable  snperior 
court  is  reversed,  and  the  cause  remanded, 
with  instructions  to  dismiss  the  action. 

HADLEY,  C.  J.,  and  DUNBAK,  FULLER- 
TON,  RUDKIN,  CROW,  and  MOUNT,  JJ., 
concur. 


nOLCOMB  V.   HOLCOMB. 

(Supreme  Court  of  Washington.    May  29,  1908.) 

1.  DivoBCE— Alimony— Ai,ix)WANCE  and  Dis- 
position OF  PbOPEBTY— APrELLATE  JUBIS- 
DICTION. 

Ballinirer's  Ann.  Codps  &  St.  1 5722  (Pierce's 
Code,  §  4G3C),  provides  that,  pending  an  action 
for  divorce,  the  court  may  make  such  orders 
for  the  disposition  of  the  por8on.s,  property,  and 
children  of  the  parties  as  may  be  deemed  right 
and  proper,  and  such  orders,  relative  to  the  ex- 
penses of  such  action,  as  will  insnre  to  the 
wife  an  efficient  preparation  of  her  case.  Sec- 
tion 572.?  provides  that  in  granting  a  divorce 
the  court  shall  also  make  such  disposition  of 
the  property  of  the  parties  as  shall  appear  jnst 
and  equitable.  Section  5730  provides  that  "when 
either  party  shall  signify  a  desire  to  appeal  from 
any  of  the  orders  of  the  court  in  the  disposition 
of  the  property  or  of  the  children  the  court  shall 
certify  the  evidence  adduced  on  the  trial  and  the 
Supreme  Court  shall  be  possessed  of  the  whole 
case  as  fully  as  the  superior  court  was,  and  may 
reverse,  modify  or  amrm  said  judgment  accord- 
ing to  the  real  merits  of  the  case."  Const,  art. 
4,  §  4,  provides  that  "the  Supreme  Court  shall 
also  have  power  to  issue  *  *  •  all  other 
writs  necessary  and  proper  to  the  complete  ex- 
ercise of  its  appellate  and  revisory  jurisdiction." 
Held,  that  on  an  appeal  from  a  decree  of  di- 
vorce in  favor  of  a  wife,  where  a  considerable 
amount  of  community  property,  which  by  the 
decree  was  divided  between  the  parties,  was  tied 


np  by  a  stay  bond,  the  Supreme  Court  had  pow- 
er, as  incident  to  its  appellate  jurisdiction,  to 
grant  alimony,  attorney  fees,  and  suit  money 
pending  the  appeal,  to  enable  the  wife  to  ap- 
pear and  be  heard  concerning  the  rights  of  her- 
self and  minor  children,  and,  also,  because  she 
was  a  joint  owner  in  the  property. 

2.  Same. 

While  the  Supreme  Court  has  power  to 
award  suit  money,  attorney  fees,  and  alimony 
Ijendente  lite  in  such  court,  its  jurisdiction  over 
such  matters  should  he  exercised  with  mnch 
care  and  discretion,  and  an  award  made  only 
where  the  demands  of  justice  make  it  clearly 
essential. 

[BJd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  17,  Divorce,  §§  005-612,  625.1    • 

3.  Same. 

Respondent  obtained  a  decree  of  divorce 
from  appellant,  and  the  property,  mostly  or  all 
having  been  community  in  character,  was  by  the 
decree  divided  between  them.  The  decree  also 
awarded  respondent  $50  per  month  alimony. 
The  property  allowed  respondent  was  not  in- 
come producing.  The  appeal  was  from  that  por- 
tion of  the  decree  disposing  of  the  property  and 
awarding  the  alimony.  Respondent  was  and  for 
many  years  had  been  a  cripple.  A  young  child 
of  the  parties  was  awarded  to  her  care.  Held, 
that  she  should  be  allowed  suit  money,  attorney 
fees,  and  alimony  pending  the  appeal,  the  prop- 
erty allowance  and  the  award  of  alimony  not 
being  available  by  reason  of  the  supersedeas 
bond,  and  it  being  made  to  appear  that  respond- 
ent had  no  property  of  her  own,  and  no  means 
of  adequate  support  for  herself  and  child,  except 
from  friends. 

[Bd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  17,  Divorce,  §§  605-61^  625.] 

4.  Saue. 

In  fixing  the  amount  of  suit  money  which 
the  Supreme  Court  should  allow  a  wife  pending 
an  appeal  by  her  husband  from  a  decree  of  di- 
vorce in  her  favor,  the  court  will  be  guided  by 
what  it  conceives  to  be  a  fair  amount  for  print- 
ing the  briefs,  meeting  docket  fees,  and  other 
expenses  incidental  to  the  presentation  of  the 
wife's  case. 

[lild.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  17,  Divorce,  If  653,  054.] 

5.  Same. 

In  fixing  the  amount  of  attorney  fees  which 
the  Supreme  Court  should  allow  a  wife  pending 
an  appeal  by  her  hu.sband  from  a  decree  of  di- 
vorce in  her  favor,  the  court  will  not  be  guided 
by  what  it  deems  to  he  adequate  compensation 
for  the  services  of  an  attorney  in  preparing  her 
case  and  appearing  in  court,  such  matters,  to- 
gether with  the  final  determination  of  the  ques- 
tion of  alimony  or  other  allowance  and  disposi- 
tion o£  property,  being  for  consideration  at  the 
final  adjudication  of  the  case,  but  will  only  al- 
low such  an  amount  as  will  enable  her  to  secure 
the  legal  services  necessary  to  properly  repre- 
sent her  interests  upon  the  appeal. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  17,  Divorce,  §§  G.">3,  654.] 

6.  Ne  Exeat— Gbounds— Action  pob  Divobce 
— Alimo.ny  Pending  Appbai.. 

Pending  an  appeal  by  a  husband  from  a  de- 
cree of  divorce  in  favor  of  his  wife,  a  writ  of 
ne  exeat,  restraining  appellant  from  leaving  the 
state  without  an  order  of  the  Supreme  Court, 
will  not  be  granted,  in  the  absence  of  a  sufficient 
showing  that  appellant  is  about  or  threatening 
to  leave  the  jurisdiction,  and  where  there  is  a 
stay  bond,  and  a  considerable  portion  of  the 
property  is  real  estate,  title  to  which  it  would 
be  difficult  for  him  to  pass  without  respondent's 
consent. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  37,  Ne  Exeat,  i  3.] 

Mount,  Rudkin,  and  Fnllerton,  JJ.,  dissenting. 
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Ai>peal  from  Superior  Court,  King  County ; 
John  B.  Takey,  Judge. 

Action  for  divorce  by  E>a  Holcomb  against 
Augustus  H.  Holcomb.  Judgment  for  plalu- 
tlBf,  and  defendant  appeals.  Application  by  re- 
spondent for  the  allowance  of  suit  money,  at- 
torney's fees,  and  alimony  pendente  lite,  and 
for  a  writ  of  ne  exeat  to  restrain  appellant 
from  leaving  the  state  and  an  order  making 
tlie  alimony  a  first  lien  on  appellant's  proper- 
ty. Suit  money,  attorney's  fees,  and  alimony 
allowed.  Writ  of  ne  exeat  and  order  making 
the  alimony  a  first  Hen  on  appellant's  proper- 
ty denied. 

Herl>ert  E.  Snook,  for  appellant.  Bo  Swee- 
ney, for  respondent 

ROOT,  J.  This  is  an  application  by  re- 
qwndent,  to  this  court  in  a  divorce  proceed- 
ing, (1)  for  an  allowance  of  alimony  pendente 
lite,  for  the  support  of  the  respondent  'and  her 
minor  child;  (2)  for  an  allowance  of  attor- 
ney's fees  and  expense  money,  to  enable  her 
to  properly  present  her  case  in  this  court  up- 
on the  appeal  taken  herein;  (3)  for  a  writ 
ne  exeat,  restraining  and  prohibiting  the  de- 
fendant from  leaving  the  state  of  Washing- 
ton without  the  order  of  this  court,  and  that 
he  be  required  to  give  bonds  to  insure  bis  obe- 
dience to  the  orders  of  the  court ;  (4)  for  an 
order  or  decree  making  the  alimony  a  first 
lien  on  any  and  all  property  ot  appellant. 

The  application  presents  the  question  of 
the  power  of  this  court  to  grant  alimony, 
attorney's  fees,  and  suit  money  pending  an 
appeal  of  a  divorce  proceeding  in  this  court. 
Sections  5722  and  5723,  Ballinger's  Ann. 
Codes  &  St.  (Pierce's  Code,  {S  4636, 4637),  read 
as  follows: 

"Sec.  5722.  Pending  the  action  for  divorce 
the  court,  or  Judge  thereof,  may  make,  and 
by  attachment  enforce,  such  orders  for  the 
disposition  of  the  persons,  property  and  ctill- 
dren  of  the  parties  as  may  be  deemed  right 
and  proper,  and  such  orders  relative  to  the 
expenses  of  such  action  as  will  insure  to 
the  wife  an  eflJcient  preparation  of  her  case, 
and  a  fair  and  impartial  trial  thereof;  and 
on  decreeing  or  refusing  to  decree  a  divorce, 
the  court  may,  in  its  discretion,  require  the 
husband  to  pay  all  reasonable  expenses  of 
the  wife  in  the  prosecution  or  defense  of  the 
action,  when  such  divorce  has  l>een  granted 
or  refused,  and  give  Judgment  therefor. 

"Sec.  5723.  In  granting  a  divorce,  the  court 
shall  also  make  such  disposition  of  the  prop- 
erty of  the  parties  as  shall  appear  Just 
and  equitable,  having  regard  to  the  respec- 
tive merits  of  the  parties,  and  to  the  condi- 
tion In  which  they  will  be  left  by  such  di- 
vorce, and  to  the  party  through  wnom  the 
property  was  acquired,  and  to  the  burdens 
imposed  upon  It  for  the  benefit  of  the  chil- 
dren, and  shall  make  provision  for  the  guard- 
ianship, custody  and  support  and  education 
of  the  minor  children  of  such  marriage." 

A  portion  of  section  5730,  Ballinger's  Ann. 
Codes  &  St.  (Pierce's  Code,  f  4041),  reads  as 


follows:  "^  •  •  When  either  party  shall 
signify  a  desire  to  appeal  from  any  of  the 
orders  of  the  court,  in  the  disposition  of  the 
property  or  of  the  children,  the  court  shall 
certify  the  evidence  adduced  on  the  trial,  and 
the  Supreme  Court  shall  be  possessed  of  tbe 
whole  case  as  fully  as  the  superior  court  was, 
and  may  reverse,  modify  or  affirm  said  Judg- 
ment, according  to  the  real  merits  of  tbe 
case." 

Under  section  5723  it  is  conceded  that  the 
trial  court  has  power  in  all  proper  cases  to 
allow  alimony,  suit  money,  and  attorney's 
fees  pending  the  litigation  In  that  court. 
That  portion  of  section  6730,  which  says, 
"and  the  Supreme  Court  shall  be  possessed 
of  the  whole  case  as  fully  as  the  superior 
court  was,"  would  seem  to  Imply  that  the 
appellate  court  should,  upon  the  appeal,  be 
vested  with  every  power  concerning  the  par- 
ties and  the  property  which  was  possessed 
by  the  trial  court  during  the  pendency  of  the 
case  in  that  court.  But  it  is  suggested  that, 
under  the  state  Constitution,  such  power  la 
not  vested  in  this  court  Where  the  parties 
by  their  pleadings  bring  before  the  trial  court 
their  property,  that  court  is  by  section  5722 
given  express  authority  to  dispose  of  It  dur- 
ing the  pendency  of  the  action,  "as  may  be 
deemed  right  and  proper."  Hence,  during 
that  time,  the  property  Is  practically  in  cns- 
todia  iegis.  Section  5723  requires  the  court 
upon  granting  a  divorce,  to  dispose  of  the 
property  "as  shall  appear  Just  and  equitable." 
If  an  appeal  is  taken,  and  the  decree  super* 
seded,  where  Is  the  control  of  the  property 
then  vested?  It  conld  not  go  absolutely  to 
the  appellant,  but  would  he  there  subject  to 
Just  such  limitations  as  existed  Immediately 
before  the  decree  was  entered.  That  would 
be  the  natural  effect  of  the  stay  bond.  It 
would  seem  that  the  power  over  the  property, 
given  by  section  5722,  would  then  pass  to  the 
appellate  court,  and  should  be  exercised  by 
that  court  as  an  incident  to  its  appellate  Ju- 
risdiction, essential  to  the  administration  of 
Justice  in  such  cases,  although,  possibly,  it 
might  also  be  exercised  by  tbe  trial  court  In 
providing  for  the  maintenance  of  the  wife, 
and  for  the  preparation  and  presentation  of 
her  case  on  appeal,  a  question,  however,  that 
we  do  not  now  decide.  We  think  It  may  be 
deemed  such  an  incident  to  the  exercise  of  the 
appellate  and  revisory  Jurisdiction  of  this 
court.  In  a  case  like  this  at  l>ar,  for  two  rea- 
sons: (1)  Because  the  state  Is  an  Interested 
party  In  every  divorce  case,  and  public  poli- 
cy forbids  that  tbe  Issues  in  such  a  case 
should  t)e  adjudicated  when  the  wife,  by  rea- 
son of  the  withholding  of  her  property  by 
the  husband,  Is  unable  to  appear  or  be  heard 
concomiug  the  rights  of  herself  and  minor 
children ;  (2)  because  she,  being  a  Joint  own- 
er in  the  property,  which  by  sectTons  6722 
and  5723  is  made  subject  to  the  control  pen- 
dente lite,  and  to  the  disposition  finally  ot 
the  court,  is  entitled,  both  as  a  matter  of 
Tight  and  public  policy,  to  such  an  allow- 
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ance  from  the  property  as  will  sufltain  her 
during  the  litigation,  and  enable  her  to  be 
beard,  before  botb  the  trial  and  appellate 
courts,  as  to  her  elalms  and  rights  InvolTed 
In  the  litigation. 

A  dlTorce  case  is  tried  In  this  court  de 
novo  npon  the  record  and  evidence  brought 
from  the  trial  court.  In  the  consideration 
and  determination  of  the  case,  we  must  con- 
sider, not  only  the  interests  of  the  husband 
and  wife,  bat  also  the  Interests  of  the  state 
and  society  generally  and  of  the  minor  chil- 
dren of  the  parties.  The  peculiar  character 
of  a  divorce  proceeding  is  such  that  both 
justice  and  public  policy  demand  an  oppor- 
tunity for  the  wife  to  be  present,  or  beard, 
before  her  property  and  other  rights  are 
passed  upon  by  the  appellate  court.  The  law 
cannot  consistently  say  to  her:  "Ton  must 
support  yourself  during  this  litigation  and 
defend  the  interest  of  yourself,  children,  and 
the  state,  appear  <m  this  appeal,  and  pay  all 
expenses  for  preparing  and  presenting  your 
case" ;  and  then  add,  "but  you  will  not  be  al- 
lowed any  of  your  money  or  other  property 
tied  up  herein  with  which  to  meet  such  de- 
mands, even  though  your  inability  to  appear 
results  disastrously  to  the  interests  of  your- 
self, your  infant  child,  and  the  state."  We 
do  not  think  our  Constitution  and  statutes 
demand  a  construction  producing  such  an  In- 
congruity. To  say  that  the  law  requires  the 
wife  to  do  something  which  the  law  malces 
it  impossible  for  her  to  do  is  to  assert  a  prop- 
osition to  which  we  cannot  accord  legal  sanc- 
tion. We  think  this  court  has  the  power  to 
exercise  its  lurisdiction  so  as  not  to  give 
recognition  to  such  a  doctrine.  Where,  as 
in  this  case,  there  is  a  considerable  amount 
of  community  property  Involved,  all  of  which 
is  tied  up  by  a  stay  bond  on  appeal,  we  think 
this  court  has  the  power,  incidental  to  its 
appellate  jurisdiction,  to  award  from  such 
property  a  suSicIeut  amount  to  support  the 
wUe  and  minor  child,  and  to  properly  pre- 
sent her  case  herein.  We  think  such  power 
Is  contemplated  in  section  4,  art.  4,  of  the 
state  Constitution,  where  It  says:  "The  Su- 
preme Court  shall  also  have  power  to  issue 
•  •  •  all  other  writs  necessary  and  prop- 
er to  the  complete  exercise  of  its  appellate 
and  revisory  jurisdiction."  While  upon  the 
general  proposition  as  to  an  appellate  court 
having  this  power  there  is  some  conflict  In 
the  authorities,  we  believe  the  weight  of  au- 
thority sustains  the  affirmative  of  the  prop- 
osition. Bachelor  v.  Bachelor,  30  Wash.  203, 
70  Pac.  491;  Kimble  v.  Kimble,  17  Wash. 
75,  49  Pac.  216 ;  Wlliey  v.  WUley,  22  Wash. 
115,  60  Pac.  145,  79  Am.  St.  Rep.  923 ;  Chaf- 
fee V.  Chaffee,  14  Mich.  462;  Goldsmith  v. 
Goldsmith,  6  Mich.  284;  Hall  v.  Hall,  77 
Miss.  741,  27  South.  638;  Prine  v.  Prine, 
36  Fla.  676,  18  South.  781,  34  L.  R.  A.  87; 
Lake  v.  Lake,  17  Nev.  230,  30  Pac.  878 ;  Van 
Voorhls  V.  Van  Voorhis,  90  Mich.  276,  51  N. 
W.  281;  Zeigenfuss  v.  Zelgenfuss,  21  Mich. 
4X4;   Disborough  t.  Dlsborough,  51  N.  J.  Kq. 


306,  28  Atl.  8;  Callahan  v.  Callahan,  7  Neb. 
38;  Wagner  v.  Wagner,  36  Minn.  239,  30  N. 
W.  766;  Pollock  v.  Pollock,  7  S.  D.  331,  64 
N.  W.  165;  Pleyte  v.  Pleyte,  15  Colo.  125, 
25  Pac.  25 ;  Day  v.  Day,  84  Iowa,  221,  50  N. 
W.  979;  Weishaupt  v.  Weishaupt,  27  Wis. 
621 ;  Krause  v.  Krause,  23  Wis.  351 ;  2  Bish- 
op, Marriage  &  Divorce,  J  393;  14  Cyc.  745, 
750,  766 ;  1  Ency.  PI.  &  Pr.  448,  449 ;  2  Am.  & 
Eteg.  Enc.  Law,  110;  Clarkson  v.  Clarkson, 
20  Mo.  App,  94.  As  to  the  power  of  the  trial 
court  to  make  this  allowance  after  appeal 
has  been  taken,  see  McBrlde  v.  McBrlde, 
119  N.  Y.  519,  23  N.  B.  1065 ;  Miller  v.  MUler, 
43  Iowa,  325 ;  Bohrback  v.  Bohrback,  75  Md. 
317,  23  Atl.  610;  State  v.  St.  Louis  Ct,  99 
Mo.  216,  12  S.  W.  661 ;  Storke  v.  Storke,  99 
Cal.  621,  34  Pac.  339 ;  BeUIy  v.  Rellly,  60  Cal. 
624 ;  Peavey  v.  Peavey,  76  Iowa,  443,  41  N. 
W.  67;  Jenkins  v.  Jenkins,  91  lU.  167;  Ex 
parte  King,  27  Ala.  387;  Boss  v.  Griffin,  53 
Mich.  5,  18  N.  W.  534. 

While  we  are  of  the  opinion  that  this  court 
has  the  power  to  award  suit  money,  attor- 
ney's fees,  and  alimony  pendente  lite  in  this 
court,  we  believe  its  Jurisdiction  over  these 
matters  should  be  exercised  with  much  care 
and  discretion,  and  an  award  made  only 
where  the  demands'  of  justice  make  it  dear- 
ly essential.  In  the  case  at  bar  the  respond- 
ent obtained  a  decree  of  divorce  in  the  trial 
court  from  appellant,  and  the  property,  most- 
ly or  all  having  been  community  in  charac- 
ter, was  by  the  decree  divided  between  the 
parties.  An  allowance  of  $50  per  month 
alimony  was  awarded  to  respondent  by  the 
final  decree.  The  property  allowed  to  re- 
spondent was  not  Income-producing  property. 
The  defendant  appealed  from  that  portion 
of  the  decree  disposing  of  the  property  and 
awarding  the  alimony.  The  respondent  is 
and  for  many  years  has  been  a  cripple.  A 
young  child  of  the  parties  was  awarded  to 
the  care  and  custody  of  the  mother.  The 
allowance  and  award  not  being  available  by 
reason  of  the  supersedeas  bond,  and  it  being 
made  to  appear  that  respondent  has  no  proi>- 
erty  of  her  own,  and  no  means  of  adequate 
support  for  herself  and  child,  except  from 
friends,  we  think  this  is  a  proper  case  for 
the  allowance  of  suit  money,  attorney's  fees, 
and  alimony  pendente  lite.  In  fixing  the 
amount  of  suit  money  the  court  will  be  guid- 
ed by  what  it  conceives  to  be  a  fair  amount 
for  printing  the  briefs,  meeting  docket  fee, 
and  other  expenses  Incidental  to  the  presenta- 
tion of  respondent's  case  In  this  court  la 
fixing  the  amount  of  the  attorney's  fees  the 
court  will  not  be  guided  by  what  It  deems  to 
be  adequate  compensation  for  the  services  of 
an  attorney  for  respondent  In  preparing  re- 
spondent's case  and  appearing  in  this  court 
Those  matters,  together  with  the  final  de- 
termination of  the  question  of  alimony  or 
other  allowance  and  disposition  of  property, 
will  be  taken  into  consideration  at  the  final 
adjudication  of  the  case.  At  present  this 
court  will  only  allow  such  an  amount  as  we 
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think  will  enable  respondent  to  secure  the 
legal  services  necessary  to  properly  represent 
ber  Interests  upon  the  appeal. 

It  Is  the  order  of  the  court  that  appellant 
be  and  be  is  hereby  directed  to  pay  to  the 
respondent,  for  the  support  of  herself  and 
minor  child,  the  sum  of  $50  per  month  from 
the  date  of  the  supersedeas  bond  until  the 
niing  of  the  opinion  and  decision  of  this 
court  upon  the  merits  of  the  case,  said  al- 
lowance to  be  paid  on  the  first  business  day 
of  each  and  every  month.  It  Is  also  ordered 
that  appellant  be  and  he  Is  hereby  ordered 
and  directed  to  pay  to  respondent,  or  to  her 
attorney  of  record,  the  sum  of  $50  as  suit 
money,  and  the  further  sum  of  $100  as  at- 
torney's fees.  That  part  of  the  application 
asking  for  a  writ  of  ne  exeat  will  be  denied. 
We  do  not  think  there  is  any  sufficient  show- 
ing that  the  appellant  is  about  or  threaten- 
ing to  leave  the  jurisdiction  of  the  court; 
and  In  view  of  the  fact  that  a  considerable 
portion  of  the  property  is  real  estate,  which 
it  would  be  difficult  for  him  to  pass  title  to 
without  the  consent  of  respondent,  and  hav- 
ing in  mind  also  the  stay  bond,  we  do  not 
think  that  an  order  or  writ  of  this  kind  Is 
justified.  As  to  an  order  making  the  award 
of  alimony  a  first  lien  upon  api)eliant's  proi)- 
erty,  there  Is  some  question  as  to  whether 
this  court  has  power  so  to  do  other  than  as 
Its  order  allowing  the  alimony  may  thus  Im- 
press the  property,  a  question,  however,  that 
we  are  not  called  upon  to  decide  at  this  time. 
We  will  decline  to  make  any  order  concern- 
ing this  branch  of  the  application. 

The  order  made  herein  will  be  in  effect 
from  the  time  of  the  filing  of  this  opinion. 

HADLET,  C.  J.,  and  DUNBAK  and 
CROW,  JJ.,  concur. 

MOUNT,  J.  I  dissent  The  Constitution 
of  this  state  invests  the  superior  courts  with 
"original  Jurisdiction  in  all  cases  *  »  * 
of  divorce  and  for  annulment  of  marriage" 
(section  6,  art.  4,  Const.),  and  the  section  of 
the  statute  quoted  in  the  majority  opinion 
(section  5722,  Ballinger's  Ann.  Codes  &  St. 
I  Pierce's  Code,  §  4030])  authorizes  the  Judges 
of  such  courts  to  make  such  orders,  for  the 
expenses  of  such  actions,  as  will  insure  to 
the  wife  an  efficient  preparation  of  her  case, 
etc.  The  Constitution  gives  this  court  ap- 
pellate jurisdiction  in  this  class  of  cases.  Its 
original  jurisdiction  is  limited  to  certain 
named  writs  and  "to  ail  other  writs  neces- 
sary and  proper  to  the  complete  exercise  of 
its  appellate  and  revisory  Jurisdiction."  Ar- 
ticle 4,  §  4,  Const.  This  is  an  original  ap- 
plication to  this  court,  for  an  order  for  at- 
torney's fees,  suit  money,  and  alimony  In  a 
oase  pending  here  upon  appeal.  Affidavits 
are  filed  here  In  support  of  the  application. 
In  order  to  allow  applications  of  this  char- 
acter, we  must  determine  facts,  which  in 
most  cases  will  be  disputed  by  original  evi- 
dence.   In  other  words  this  court  must  ex- 


ercise original  Jurisdiction.  ReiUy  t.  ReiUy, 
60  Cal.  624;  Hunter  v.  Hunter,  100  111.  477; 
Kesler  v.  Kesier,  38  Ind.  153;  State  v.  St. 
Louis  Court  of  Appeals,  88  Mo.  135.  No  8im4i 
jurisdiction  is  conferred  by  the  Constitution, 
and  even  if  the  Legislature  has  authority  to 
confer  it  upon  this  court,  which  Is  subject  to 
much  doubt,  it  has  not  done  so,  nor  attempt- 
ed to  do  so.  It  Is  true  while  the  case  is 
pending  here  on  appeal  this  court  is  "pos- 
sessed of  the  whole  case  as  fully  as  the  su- 
perior court  was,  and  may  reverse,  modify, 
or  affirm  the  judgment"  This,  of  oourae,  re- 
fers only  to  the  appellate  capacity  of  the 
court  It  is  also  true  "that  a  divorce  case  is 
tried  in  this  court  de  novo  upon  the  record," 
as  all  equity  cases,  and  cases  tried  by  the 
court  without  a  Jury,  are  triable  here;  bat 
it  has  not  been  supposed  until  now  that  this 
court  may  go  outside  of  that  record,  receive 
new  evidence,  and  find  facts,  possibly  at 
variance  with  the  record  on  appeal,  and 
make  or  enforce  orders  which  require  the  ex- 
ercise of  original  jurisdiction  In  advance  of 
the  hearing  of  the  case  upon  Its  merits. 

In  my  opinion  this  court  is  as.«uming  Ju- 
risdiction in  this  matter  in  violation  of  the 
Constitution,  which  confers  only  appellate 
(,r  revisory  powers  upon  It  If  an  order  of 
the  trial  court,  granting  attorney's  fees,  suit 
money,  and  alimony  may  be  superseded,  and 
thereby  the  property  of  a  party  rendered  un- 
available, the  hardship  created  thereby  is  the 
result  of  legislation,  the  remedy  for  which  is 
in  the  Legislature.  Many  cases  appealed 
here  present  hardships  which  we  are  power- 
less to  avoid.  The  mere  delay  of  an  appeal 
frequently  prevents  a  party  from  receiving 
money,  to  which  he  is  immediately  entitled, 
and  which  may  be  necessary  for  food  for 
himself  or  family;  but  he  must  content  him- 
self with  Interest  on  his  judgment  pending 
the  delay.  These  considerations  are  not  suffi- 
cient to  authorize  this  court  to  usurp  legis- 
lative functions,  or  to  change  the  plain  man- 
date of  the  Constitution  that  the  jurisdiction 
of  this  court  Is  appellate  only.  The  power  of 
this  court  to  Issue  all  writs  necessary  and 
proper  to  the  complete  exercise  of  its  appel- 
late and  revisory  jurisdiction  does  not  in 
my  opinion,  authorize  the  order  made  by  the 
majority  in  this  case.  That  provision  applies 
to  a  case  where  some  action  Is  necessary  to 
compel  some  officer  to  perform  a  legal  duty, 
such  as  preserving  the  status  of  the  prop- 
erty or  of  the  parties,  or  of  preserving  or 
completing  the  record  or  some  other  such  ac- 
tion. In  order  that  this  court  may  exercise 
its  appellate  jurisdiction.  No  such  writ  Is 
sought  here.  It  Is  not  claimed  that  one  Is 
proper.  I  think  the  majority  would  probably 
deny  such  a  motion  In  any  other  case  than 
a  divorce  case;  and  yet  the  clause  of  the 
Constitution  under  discussion  may  be  ap- 
plied to  any  other  case,  upon  the  same  rea- 
soning Invoketl  in  this.  Some  of  the  cases 
cited  by  the  majority  sustain  the  conclusion 
reached  in  this  cause,  upon  tbe  ground  that 
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divorce  cases  are  a  class  requiring  such  ac- 
tion; but  where  the  superior  court  or  court 
of  original  Jurisdiction  is  authorized  to  make 
provision  for  the  wife,  and  where  this  court 
has  no  original  jurisdiction  in  such  cases,  it 
seems  to  me  such  cases  on  api)eal  should  be 
treated  as  other  appealed  cases.  In  the  di- 
vorce case  out  of  which  this  application 
arises  the  trial  court  entered  a  final  Judg- 
ment, and,  among  other  things,  awarded  the 
plaintiff  $50  per  month  alimony.  The  trial 
court  refused  to  fix  the  amount  of  a  super- 
sedeas bond  on  appeal,  and  this  court,  upon 
an  application,  issued  a  writ  requiring  the 
trial  court  to  do  so,  and  the  judgment  was 
superseded.  State  ex  rel.  Holcomb  v.  Yakey 
(Wash.)  93  Pac.  928.  This  court  now  makes 
an  original  order,  requiring  the  payment  of 
the  same  amount  as  alimony.  This  Is  a  fair 
sample  of  results  sure  to  follow,  and  real 
difficulties  are  in  store  if  we  assume  original 
iurisdiction  in  this  dass  of  cases. 

RUDKIN  and  FULLERTON,  JJ.,  concur. 


SULLIVAN  V.  SULLIVAN. 
(Supreme  Court  of  Washington.    May  29,  1908.) 

1.  Divorce— Alimont— Allowance  and  Dis- 
position OF  Propebty  —  Appellate  Jtibis- 

DICTION. 

On  appeal  by  a  husband  from  a  decree  of 
divorpp  in  favor  of  his  wife,  the  Supreme  Court 
has  power  to  grant  her  suit  money,  attorney's 
fees,  and  alimony  t)endente  lite. 

[Ed.  Note. — For  casps  in  point,  see  Cent.  Dig. 
vol.  17,  Divorce,  §  025.] 

2.  Same. 

Where,  in  a  divorce  case,  the  wife  prevails 
in  the  trial  court,  and  there  is  a  substantial 
amount  of  community  property  in  the  posses- 
sion and  under  the  control  of  the  husband,  and 
the  disposition  tliercof  made  by  the  trial  court 
is  sui)ersoded  by  the  husband's  stay  bond  on 
appeal,  and  the  wife  has  no  means  of  support 
for  herself  and  minor  children,  and  for  legal 
services  and  charges  incidental  to  properly  pre- 
paring and  presenting  ber  ca.se  upon  appeal, 
allowances  by  the  Supreme  Court  for  suit  mon- 
ey, attorney  fees,  and  alimony  pendente  lite  are 
warranted. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  17,  Divorce,  §3  G03-C09,  G'Ju.] 

3.  Same. 

In  fixing  the  amount  of  attorney  tees  which 
should  be  allowed  a  wife  pending  an  appeal 
by  her  husband  from  a  decree  of  divorce  in  her 
favor,  the  Supreme  Court  is  not  called  uiran  to 
say  what  the  value  of  the  services  of  respond- 
ent's attorneys,  in  representing  her  interest  in 
such  court,  miglit  be,  or  to  say  what  proportion, 
if  any,  of  their  fees  sliould  be  paid  by  appellant 
from  the  community  property,  but  is  called  up- 
on merely  to  allow  what  it  thinks  necessary  to 
enable  her  to  secure  suitable  legal  services  tor 
the  preparation  and  presentation  of  her  case, 
leaving  the  question  as  to  the  valne  of  such 
services  and  the  manner  of  their  being  paid  in 
full  to  the  final  determination  of  the  case. 

[Ed.  Note. — For  cases  In  point,  see  Cent.  Dig. 
vol.  17,  Divorce,  §§  &j3,  6.'54.] 

Mount,  Rudkin,  and  Fullerton,  JJ.,  dissenting. 

Api)eal  from  Superior  Court,  Skagit  Coun- 
ty;   George  A.  Joiner,  Judge. 


Suit  for  divorce  by  Ella  A.  Sullivan  against 
Daniel  Sullivan.  Judgment  tor  plaintiff,  and 
defendant  appeals.  Application  by  respondent 
for  the  allowance  of  suit  money,  attorney's 
fees,  and  alimony  pendente  lite.  Allowance 
made. 

Million,  Houser  &  Shrauger,  for  appellant. 
Smith  &  Brawley,  for  respondent. 

ROOT,  J.  This  is  an  application  by  the 
respondent,  in  a  divorce  case  on  appeal  to 
this  court,  for  the  allowance  of  suit  money, 
attorney's  fees,  and  alimony  pendente  lite 
in  this  court.  The  power  of  this  court  to 
make  such  allowances  to  the  wife  upon  ap- 
peal in  such  proceedings  has  been  passed  upon 
In  the  case  of  Holcomb  v.  Holcomb  (just  de- 
cided) 95  Pac.  1091.  From  respondent's  ap- 
plication it  appears  that  appellant  has,  under 
his  control,  property  of  the  value  of  at  least 
$224,000,  much  of  It  being  or  having  been 
community  property,  and  of  which  $7,000  Is 
In  actual  cash  in  the  bank,  subject  to  his 
check  or  order.  It  further  appears  that  the 
respondent  has  the  care  and  custody  of  their 
minor  child,  afflicted  with  tuberculosis  of  the 
lungs,  by  reason  of  which  she  is  at  present 
under  the  physician's  care  In  the  state  of 
California,  where  It  is  necessary  to  have  with 
her  an  older  sister  or  this  respondent,  and 
for  whose  expenses  It  is  necessary  that  a 
considerable  amount  of  money  shall  be  avail- 
able regularly;  that  the  respondent  has  no 
property  In  her  possession  or  under  her  con- 
trol, and  no  means  of  supporting  herself  or 
minor  child;  that  the  lower  court  awarded 
respondent  a  decree  of  divorce,  and  a  sub- 
stantial portion  of  the  property,  which  said 
decree  has,  however,  been  superseded  by  a 
stay  bond.  Interposed  by  appellant  when  this 
appeal  was  undertaken;  that  It  Is  necessary 
for  her  to  ttave  money  to  meet  the  ordinary 
expenses  incurred  In  preparing  or  having 
prepared  her  ease  for  consideration  in  this 
court,  and  to  hire  the  legal  services  necessary 
therefor.  It  states  that  It  Is  necessary  for 
her  to  be  awarded  for  herself  the  sum  of 
$200,  for  her  children  the  sum  of  $150  per 
month,  for  suit  money  $100,  and  as  attorney's 
fees  $2,500. 

Where  the  wife  prevails  In  the  trial  court, 
and  there  Is  belonging  to  the  parties  a  sul)- 
stautlal  amount  of  community  property, 
which  Is  In  the  possession  and  under  the 
control  of  the  husband,  and  the  disposition 
thereof  made  by  the  trial  court  Is  superseded 
by  the  husband's  stay  bond  on  -  appeal,  and 
the  wife  has  no  means  of  support  for  her- 
self and  minor  children,  and  for  legal  services 
and  charges  incidental  to  properly  preparing 
and  presenting  her  case  upon  appeal,  we  think 
a  sufficient  showing  Is  made  for  an  allowance 
for  these  purposes  by  this  court.  As  to  the 
amount  of  attorney's  fees  to  be  allowed  here- 
in, we  are  not  called  upon  at  this  time  to 
say  what  the  value  of  the  services  of  re- 
spondent's attorneys,  In  representing  her  in- 
terests in  this  court,  might  be,  or  to  say 
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what  proportion,  If  any,  of  their  ftes  should 
be  paid  by  the  appellant  or  from  the  com- 
munity property.  It  is  for  us  to  allow  at 
this  time  merely  what  we  think  Is  necessary 
to  enable  her  to  secure  suitable  legal  services 
for  the  preparation  and  presentation  of  her 
case,  leaving  the  question  as  to  the  valne  of 
snch  services  and  the  manner  of  their  being 
paid  In  full  to  the  final  determination  of  the 
case.  It  appears  that  certain  allowances  for 
alimony  and  suit  money,  amounting  to  $500, 
were  made  in  the  trial  court.  It  is  the  order 
of  this  court  that  the  appellant  be  and  he  is 
hereby  directed  to  pay  to  the  respondent,  for 
her  use,  the  sum  of  $100  per  month,  and  for 
the  care,  use,  and  benefit  of  the  minor  child 
the  sum  of  $150  per  month,  all  payable  to 
respondent  on  the  first  business  day  of  every 
.  month,  said  allowance  computed  from  the 
date  of  the  filing  of  the  supersedeas  bond 
until  the  filing  of  the  opinion  of  this  court 
upon  the  determination  of  the  case  upon  the 
merits.  It  is  further  ordered  that  appellant, 
within  10  days  from  the  filing  of  this  opinion, 
pay  to  respondent  or  her  attorneys  the  sum 
of  $75  as  suit  money,  and  the  further  sum 
of  $150  as  attorney's  fees.  The  orders  here- 
in made  shall  be  in  full  force  and  effect  from 
and  after  the  filing  of  this  opinion. 

HADLEY,  C.  J.,  and  DUNBAR  and  CROW, 
JJ.,  concur.  MOUNT,  RUDKIN,  and  FUL- 
LERTON,  JJ.,  dissent. 


VETSET  et  al.  v.  BERNARD. 
(Supreme  Court  of  Washington.    June  Q,  1008.) 

1.  Appeal  and  Ebror  —  Harvless  Ebrob— 
Substitution  of  Parties — Pleading. 

Defendant  is  not  injured  by  allowing  the 
substitution,  as  plaintiff,  of  one  who  has  become 
owner,  by  assignment  after  action,  of  tlie  claim 
sued  on,  without  requiring  him  to  plead  over ;  he 
adopting  the  original  complaint,  with  which  de- 
fendant had  already  joined  issue. 

2.  Pleading  —  Written  Pleadings— Neces- 

SITT. 

Where  the  canse  was  regularly  assigned  for 
'  trial  prior  to  notice  of  filing  a  supplemental  an- 
swer which  set  up  a  counterclaim  and  insufli- 
cient  matters  for  the  purpose  of  abating  flie 
suit,  motion  for  leave  to  file  which  came  on  for 
hearing  at  the  time  of  the  trial,  and,  after  the 
filing  was  allowed,  the  court,  in  response  to 
inquiry  by  plaintiff's  counsel,  stated  that  a  de- 
murrer to  the  counterclaim  would  be  sustained 
when  filed,  it  was  not  error  to  require  tlie  trial 
to  proceed  without  written  pleadings  to  the 
supplemental  answer. 

3.  Attachment  —  Wrongful  Attachment  — 
Set-Off  of  Damages  in  Attachment  Suit. 

Damages  from  the  wrongful  issuance  of  at- 
tachment in  the  action  cannot  be  pleaded  by 
way  of  counterclaim  therein,  though  the  at- 
tachment has  already  been  dissolved. 

(Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  5,  Attachment,  §  1339.] 

4.  Abatement  and  Revival  —  Grounds  fob 
Abatement. 

It  is  not  ground  for  abating  an  action  on  a 
claim  that  in  the  order  dismissing,  on  their  mo- 
tion, bankruptcy  proc(«'dini;s  of  i)laintiff«  against 
defendant,  was  the  provision  "without  right  to 
said  petitioners  to  further  prosecute  their  re- 


roective  claims,"  and  that  there  Is  pending  in 
the  federal  courts  defendant's  appeal  from  the 
order  of  the  bankruptcy  court,  striking  oat  snch 
provision  as  inadvertently  entered ;  such  mat- 
ter being  easily  determinable  against  defendant 
without  reference  to  the  appeal ;  the  bankruptcy 
court  having  on  snch  a  dismissal  no  power  to 
prevent  prosecution  in  the  state  courts  by  peti- 
tioners of  their  claim  against  the  debtor. 

Appeal  from  Superior  Court,  Chehalis 
County ;   Mason  Irwin,  Judge. 

Action  by  Charles  Veysey  and  another, 
partners  as  Veysey  Bros.,  George  L.  Thomp- 
son, guardian  of  Mildred  Veysey,  a  minor,  be- 
ing substituted  as  plaintiff,  against  Joseph 
Bernard.  From  an  adverse  Judgment,  de- 
fendant appeals.    Affirmed. 

J.  C.  Cross  and  A.  Emerson  Cross,  for  ap- 
pellant   W.  I.  Agnew,  for  respondent. 

HADLET,  G.  J.  This  snlt  was  brought  In 
the  superior  court  by  Charles  Veysey  and 
Marlon  Veysey,  copartners  as  Veysey  Bros., 
to  recover  from  the  defendant  a  balance  of 
$848.10,  alleged  to  be  due  iq>on  account  for 
goods  sold  and  delivered.  The  defendants 
answered,  admitting  a  balance  of  $504.45. 
and  offering  to  confess  Judgment  for  that 
amount.  After  Issue  was  thus  joined,  the 
original  plaintiffs  In  the  action,  together  with 
other  alleged  creditors  of  the  defendant,  filed 
a  petition  in  bankruptcy  against  the  defend- 
ant in  the  District  Court  of  the  United  States 
for  the  Western  District  of  WashlngtMi. 
This  defendant  appeared  In  the  bankruptcy 
proceedings  and  entered  his  plea  to  the  peti- 
tion. During  the  pendency  of  the  bankrupt- 
cy proceedings,  the  petitioners  moved  the 
court  for  the  dismissal  of  their  petition,  and 
an  order  was  entered  dismissing  the  same 
"without  right  to  the  said  petitioners  to  fur- 
ther prosecute  their  respective  claims."  Aft- 
erwards the  petitioners  moved  the  court  for 
a  modification  of  the  Judgment  of  dismissal, 
so  as  to  expressly  show  that  the  right  of  the 
petitioning  creditors  to  sue  upon  their  claims 
In  the  state  courts  Is  preserved,  and  that  the 
denial  of  the  right  to  further  prosecute  Is 
limited  merely  to  the  bankruptcy  proceed- 
ings. The  court  granted  the  motion,  and. 
over  the  objection  of  this  defendant,  entered 
nn  order  to  that  effect,  recithig  in  the  order 
that  the  original  judgment  of  dismissal  was 
inadvertently  entered,  and  did  not  conform 
to  the  motion  upon  which  It  was  based. 
Thereupon  the  said  district  court  granted  to 
this  defendant,  as  the  alleged  bankrupt  in  the 
bankruptcy  proceedings  an  appeal  to  the 
United  States  Circuit  Court  of  Appeals,  and 
afterwards  this  defendant  filed  in  the  last- 
named  court  his  petition  for  the  rclew  of 
the  order  of  modification  aforesaid.  The 
above  facts  were  set  up  by  way  of  supple- 
mental answer  in  this  case,  and  for  the  pur- 
pose of  abating  this  suit  pending  the  sakl  re- 
view in  the  United  States  Circuit  Court  of 
Appeals.  The  supplemental  answer  also 
set  up  as  an  alleged  counterclaim  a  dalm 
for  damages  by  reason  of  an  attachment 
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which  It  is  alleged  was  wrongfully  sued  out 
at  the  commeQcement  of  this  action.  Pend- 
ing the  suit  the  plaintiff  Marlon  Veysey  died, 
and  Charles  Veysey  was  appointed  adminis- 
trator of  the  partnership  of  Veysey  Bros., 
and  also  of  the  estate  of  Marion  Veysey. 
Id  the  course  of  such  administration  an  or- 
der of  distribution  was  made,  whereby  the 
chose  in  action  upon  which  this  suit  is  found- 
ed was  transferred  to  Mildred  Veysey,  a  mi- 
nor, who  is  the  sole  heir  at  law  of  said  de- 
censed.  Thereupon  George  ti.  Thompson  was 
duly  appointed  and  qualified  as  the  guardian 
of  Mildred  Veysey,  and  as  such  guardian 
was  substituted  as  the  party  plaintiff  In  this 
cause.  The  cause  came  on  for  trial  before 
the  court  without  a  Jury,  and  resulted  In  a 
judgment  in  favor  of  the  guardian  aforesaid 
for  the  full  amount  demanded  with  Interest 
Tbe  defendant  has  appealed. 

It  is  first  urged  that  the  court  erred  In  al- 
lowing the  substitution  of  respondent  with- 
out requiring  him  to  plead  over;  but  it  is 
not  shown  that  appellant  has  suffered  there- 
by. Respondent  was  merely  substituted  as 
the  real  party  in  Interest,  which  was  proper 
under  our  statute.  The  motion  for  substitu- 
tion was  In  the  nature  of  a  supplemental 
pleading,  alleging  a  transfer  of  interest,  and 
it  does  not  appear  that  appellant  was  pre- 
vented from  controverting  that  fact  If  he  de- 
sired to  do  so.  Respondent  adopted  the 
pleading  already  ta  the  record  with  which 
appellant  had  joined  In  issue,  and  no  Injury 
resulted  to  the  latter. 

It  is  complained  that  the  court  required 
that  the  trial  should  proceed  over  appellant's 
objection  upon  oral  pleadings  by  way  of  de- 
murrer to  the  counterclaim  contained  In  the 
supplemental  answer,  and  also  by  reply  to 
the  same  answer.  The  record,  however, 
shows  that  the  case  was  regularly  assigned 
for  trial  prior  to  the  giving  of  notice  of  the 
filing  of  the  supplemental  answer,  and  that 
the  motion  for  leave  to  file  the  supplemental 
answer  came  on  for  hearing  at  the  time  of 
the  trial.  After  the  fllisg  was  allowed,  the 
court  stated  in  response  to  an  Ingolry  from 
reqpondent'B  counsel  that  a  demurrer  to  the 
counterclaim  would  be  sustained  when  flied. 
Under  such  drcnmstances  there  was  bo  er- 
ror. The  convenience  of  the  court  reqnired 
that  fbe  trial  rtiould  then  proceed.  The  oric^ 
faial  answer  liad  been  traversed  by  reply, 
and  It  is  clear  tiiat  both  court  and  connael 
understood  that  the  supplemental  answer 
would  also  be  traversed.  Tin  issues  as  tbns 
defined  by  the  record  and  announced  by  the 
court  were  clearly  understood. 

It  is  next  contended  that  it  was  error  to 
Bostalu  the  demurrer  to  the  eounterclalni 
■et  up  in  the  sun>lexnental  answer.  The  ml- 
ing  of  the  trial  court  was  authorized  by  the 
decision  of  this  court  in  Tacoma  Mill  Com- 
pany V.  Perry,  32  Wash.  650,  73  Pac.  801, 
where  it  was  held  that  a  counterclaim  for 
damages  arising  out  of  the  wrongful  issu- 
ance of  an,  attacimient  ca^ot  be  jileaded  in 


answer  to  a  complaint  in  the  original  action, 
although  the  attachment  may  have  been  dis- 
solved prior  to  the  filing  of  the  counterclaim. 
The  reasons  therefor  are  fully  discussed  in 
the  opinion  cited,  and  need  not  be  repeated 
here. 

Appellant  Insists  that  the  court  erred  la. 
not  giving  effect  to  his  plea  in  abatement 
The  recital  In  the  first  order  of  dismissal  en- 
tered by  the  bankruptcy  court  was  so  mani- 
festly an  inadvertence  tliat  it  would  seem  no 
modification  was  really  necessary.  It  can- 
not be  successfully  maintained  that  on  a 
mere  motion  by  petitioners  to  dismiss  bank- 
ruptcy proceedings,  the  bankruptcy  court  has 
the  power  to  enter  a  judgment  that  wlU  pre- 
vent the  petitioners  from  prosecuting  their 
valid  claims  against  the  debtor  in  the  state 
courts.  The  plea  in  abatement,  therefore, 
seems  easily  determinable  without  reference 
to  the  appeal  which  was  taken  from  the  or- 
der of  modifleation.  The  court  did  not  err  In 
refusing  to  sustain  the  plea  in  abatement 

We  think  the  judgment  is  fully  sustained 
by  the  testimony;   and  it  is  affirmed. 

FULLERTON,  RTTDKIN,  BOOT,  DUN- 
BAR, MOUNT,  and  CROW,  JJ.,  concur. 


SAUBRS  et  nz.  v.  SMFTS. 

(Supreme  Court  of  Washington.    June  4,  lfl08.) 

1.  Phtsiciaws   and   StTBGEOiTs— Action   foe 

MaLPBACTICB— SumCIBNCY  OF  EVI»EKCl:. 

Ib  a  maipractioe  suit  against  a  physician, 
evidence  held  sufficient  to  take  the  cage  to  the 
jury. 

[Ed.  Note.— For  ca.ses  fn  point,  see  Cent.  Dig.' 
vol.  39,  Physician!  and  Burgeons,  §■  44.] 

2.  Same— LiABiLrrr  foe  Malphactice. 

The  fact  that  a  patient  discoBtinned  the 
treatment  of  a  physician  before  she  shoald  hare- 
done  80,  and  tliereby  augmented  an  injury  caused, 
by  the  negligence  or  incompetency  of  the  physi- 
cian, did  not  preclude  her  reeovery  for  the  mjory 
caused  by  tlie  physiciaa. 

[Eld.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  36,  Physicians  and  Sorgeoas,  {  33.] 

3.  Same. 

The  fact  that  a  patient  did  not  follow  a 
physician's  instructions  for  treatment,  and  there- 
by suffered  an  injury,  wenld  not  precioda  her 
recovery  for  the  phyaieian's  negligent  or  iacont- 
petent  treatment. 


[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
Vol.  39,  Physicians  and  Surgeons,  |  83.] 

Appeal  from  Superior  Court,  CheliaUB 
County;  Mason  Irwin,  Judge. 

Action  by  O.  J.  Sauers  and  wife  against 
Paul  Smits  for  malpractice.  Judgment  for 
defendant,  and  plaintiffs  appeaL  Reversed, 
and  new  trial  ordered. 

W.  H.  Abel,  for  appellants.  J.  B.  Bridges, 
for  cesp<mdent. 

RUDKIN,  J.  rOila  action  was  insUtuted  to 
recover  damages  for  malpractice.  Without 
going  into  the  details  of  the  complaint  the 
substance  of  the  plaintiffs'  cause  of  action  is 
that  during  the  early  part  of  the  gefu  190(^ 
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the  plaintiff  Mrs.  Sauers  was  suffering  from 
an  ailment  of  the  foot,  and  applied  to  the  de- 
fendant, who  is  a  regularly  licensed  physi- 
cian and  surgeon,  for  treatment.  The  treat- 
ment prescribed  and  administered  consisted 
in  the  dally  exposure  of  the  affected  member 
or  part  to  the  light  and  rays  of  an  X-ray  ma- 
chine for  a  period  of  about  a  month,  each  ex- 
posure lasting  from  15  to  30  minutes.  After 
this  course  of  treatment  had  continued  for 
some  two  weelis,  the  foot  began  to  swell,  Itch, 
and  burn.  The  treatment  continued  for  about 
two  weeks  longer,  at  the  expiration  of  which 
time  the  entire  left  side  of  the  foot  from  the 
toe  to  the  heel  was  severely  burned,  so  that 
the  skin  came  off  and  a  large  angry  sore. 
Involving  the  whole  side  of  the  foot,  was 
formed ;  and,  by  reason  of  the  treatment  pre- 
scribed, the  foot  Is  permanently  injured,  the 
patient  has  been  rendered  a  cripple  for  life, 
and  the  Injury  will  probably  necessitate  the 
amputation  of  the  foot.  The  negligence 
charged  is  that  the  defendant  failed  to  shield 
or  protect  the  foot  from  the  X-rays,  that  he 
should  have  discontinued  the  X-ray  treat- 
ment as  soon  as  the  burning  and  scalding  of 
the  foot  made  its  appearance,  and  that  the 
tube  or  bulb  of  the  X-ray  machine  was  placed 
too  close  to  the  foot.  Issue  was  joined  on  the 
complaint,  and,  from  a  judgment  and  verdict 
in  favor  of  the  defendant,  the  plaintiffs  have 
appealed. 

Two  questions  have  been  presented  for  the 
consideration  of  this  court:  First,  the  suf- 
ficiency of  the  evidence  to  warrant  the  sui)- 
mlssion  of  the  case  to  the  jury ;  and,  second, 
the  accuracy  of  one  of  the  Instructions  given 
by  the  court.  The  testimony  on  the  part  of 
the  appellants  tended  to  show  that  there  were 
17  dally  exposures  of  the  foot  to  the  X-ray 
machine,  except  on  one  date  toward  the  last 
when  the  patient  was  unable  to  attend  the 
hospital ;  that  no  shield  was  used  to  protect 
the  foot  from  the  X-rays;  that  the  tube  or 
bulb  of  the  X-ray  machine  was  placed  not  to 
exceed  two  or  three  inches  from  the  foot; 
that  the  exposures  after  the  first  lasted  from 
25  to  30  minutes;  that  at  the  expiration  of 
about  two  weeks  from  the  first  exposure  the 
foot  became  very  red  and  itched  and  burned, 
and  that  this  condition  grew  gradually  worse 
from  day  to  day  until  the  patient  was  no 
longer  able  to  go  to  the  hospital ;  that  there- 
after the  respondent  attended  the  patient 
once  at  the  home  of  her  brother-in-law,  where 
she  was  stopping,  but  did  not  call  on  the  fol- 
lowing day,  and  another  physician  was  called 
In :  and  that  after  the  fifth  exposure  to  the 
X-rays  a  medicated  paste  was  spread  over 
tlie  affected  part,  which  Was  about  the  size 
of  a  nickel.  There  was  further  testimony 
tending  to  show  that  at  the  close  of  the  re- 
spondent's treatment  there  was  an  X-ray 
bum  of  the  fourth  degree  on  the  foot  which 
is  generally  considered  Incurable.  It  is  un- 
necessary to  refer  to  the  testimony  bearing  up- 
on the  condition  of  the  patient  after  this  time 


as  It  would  only  go  to  the  measure  of  dam- 
ages, and  that  question  Is  not  before  us.  The 
testimony  on  the  part  of  the  respondent,  on 
the  other  hand,  tended  to  show  that  the  num- 
ber of  exposures  was  about  10 ;  that  the  tube 
or  bulb  was  placed  from  4  to  6  inches  from 
the  foot;  that  the  exposures  occurred  only 
every  other  day,  and  lasted  from  8  to  18  min- 
utes; that  the  red  or  burnt  appearance  of 
the  foot  was  caused  by  the  paste,  and  not  by 
the  X-rays;  that  the  patient  bad  used  her 
foot  contrary  to  instructions,  and  by  rea- 
son thereof  the  .paste  spread  from  the  affected 
part  to  other  parts  of  the  foot;  that  there 
was  no  X-ray  bum  of  any  kind;  that  the 
treatment  was  proper ;  and  that  at  the  time 
of  the  trial  the  foot  was  entirely  cured,  and 
in  a  healthy  condition.  There  was  further  tes- 
timony on  the  part  of  the  resiwndent  tending 
to  show  that  the  X-ray  is  comparatively  a 
new  discovery,  and  was  not  well  understood 
by  physicians  and  surgeons  practicing  in  such 
communities  as  Aberdeen  at  the  time  this 
treatment  was  given.  The  appellants  denied 
that  the  patient  had  disobeyed  instructions, 
or  that  the  paste  had  spread  from  the  affect- 
ed part  to  other  portions  of  the  foot,  or 
that  the  condition  of  the  foot  was  caused  by 
the  paste.  It  will  thus  be  seen  that  there 
was  a  direct  conflict  in  the  testimony  on 
many  essential  points.  Ttie  jury  would  have 
been  authorized  In  finding  that  the  Injured 
foot  was  severely  burned  by  the  X-rays, 
that  the  treatment  was  Improper,  and  that 
the  injury  was  caused  by  one  or  more  of  the 
acts  of  negligence  charged  in  the  complaint. 
If  it  should  appear  that  physicians  and  sur- 
geons in  such  communities  as  Aberdeen  were 
as  Ignorant  of  the  effect  of  X-ray  exposures 
as  some  of  the  testimony  tends  to  show,  the 
jury  might  well  conclude  that  the  use  of 
such  a  dangerous  agency  by  one  who  had  lit- 
tle or  no  knowledge  as  to  the  probable  conse- 
quences was  negligence  per  se.  We  are  satis- 
fied, therefore,  tliat  the  motion  for  a  nonsuit 
and  the  motion  for  a  directed  judgment  were 
properly  denied. 

The  instruction  complained  of  by  the  appel- 
lants is  as  follows:  "If  you  find  from  the 
evidence  that  the  patient  quit  the  treatment 
of  the  defendant  before  she  should  have  done 
so,  and  before  he  was  willing  she  should  qnlt 
him,  and  that  any  evil  results  bare  come 
from  that  a'Ctlon  on  her  part,  then  she  would 
not  be  entitled  to  recover.  If  you  believe 
that  the  defendant  gave  her  directions  as  to 
how  she  should  act,  and  as  to  how  she  should 
treat  her  foot,  hovr  she  should  use  it  and 
take  care  of  It  during  the  time  she  was  treat- 
ing it,  and  she  did  not  follow  those  directions 
•with  reasonable  care'  and  diligence  upon  her 
part,  and  any  injury  has  resulted  on  ac- 
count of  that  negligence  or  want  of  attention 
or  care  upon  her  part,  then  she  would  not  be 
entitled  to  recover."  This  Instruction  was 
erroneous.  If  we  assume  that  the  patient 
quit  the  treatment  of  the  respondent  before 
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she  sbould  faave  A<me  so,  and  before  he  was 
willing  that  she  should  quit  him,  or  that  she 
ueglected  to  follow  Instructions  as  to  how  she 
should  use  and  care  for  the  foot,  and  injury 
resulted  by  reason  thereof,  the  fact  remains 
that  these  acts  of  negligence  on  the  part  of 
the  patient  in  no  manner  concurred  with  the 
act  of  the  respondent  la  burning  the  foot.  If 
be  did  80.  It  would  be  a  harsh  doctrine  to 
say  that  a  patient  cannot  recover  for  mal- 
practice if  any  subsequent  or  Independent  act 
of  negligence  on  her  part  increases  or  aug- 
ments the  injury  caused  by  the  negligence  or 
incompetency  of  the  attending  physician; 
and  Boch  is  not  the  law.  As  said  by  Agnew, 
O.  J.,  in  Gould  V.  McKenna,  86  Pa.  297.  27 
Am.  Rep.  705;  "The  contributory  negligence 
which  prevents  recovery  for  an  injury  Is  that 
which  co-operates  In  causing  the  Injury — 
some  act  or  omission  concurring  with  the  act 
or  omission  of  the  other  party  to  produce  the 
injury  (not  the  loss  merely),  and  without 
which  the  Injury  would  not  have  happened. 
A  negligence  which  has  no  operation  in  caus- 
ing the  injury,  but  which  merely  adds  to  the 
damages  resulting.  Is  no  bar  to  the  action, 
though  it  wlU  detract  from  the  damages  as 
a  whole."  In  Beadle  v.  Paine,  46  Or.  424,  80 
Pac.  906,  the  court  said:  "But  It  will  not 
suffice  to  defeat  the  action  that  the  Injured 
party  was  subsequent  negligent,  and  thereby 
conduced  to  the  aggravation  of  the  injury 
primarily  sustained  at  the  hands  of  the  phy- 
sician or  surgeon,  and  such  conduct  on  the 
part  of  the  patient  Is  pertinent  to  be  shown 
in  mitigation  of  damages  only  where  enhanc- 
ed thereby,  but  not  to  relieve  against  the 
primary  liability."  See,  also.  Carpenter  v. 
Blake,  75  N.  Y.  12;  Du  Bols  v.  Decker,  130 
N.  Y.  325,  29  N.  E.  813.  14  L.  R.  A.  429,  27 
Am.  St.  Rep.  529 ;  Wllmot  v.  Howard,  39  Vt 
447,  94  Am.  Dec.  888;  Thompson  on  Negli- 
gence, S  201;  22  Am.  &  Bng.  Bncy.  of  Law, 
407.  The  statement  that  any  injury  result- 
ing from  the  negligent  acts  of  the  patient 
would  bar  a  recovery  was  also  too  favorable 
to  the  respondent.  We  are  therefore  of  opin- 
ion that  there  was  sufficient  evidence  of  neg- 
ligence on  the  part  of  the  respondent  to  go  to 
the  Jury,  and  that  the  Instruction  complained 
of  was  erroneous. 

For  this  error,  the  Judgment  is  reversed 
and  a  new  trial  ordered. 

HADLET,  C.  J.,  and  PULLERTON,  ROOT, 
MOUNT,  CROW,  and  DUNBAR,  JJ,  concur. 


BLEITZ  V.  CARTON. 

(Supreme  Court  of  Washington.    June  8,  1908.) 

1,  Libel  and  Slandeb— Actiowable  Wobds 
— WoBDs  Imputing  Crime. 

An  alleged  slander  consisted  in  defendant's 
speaking  of  plaintiff  as  follows:  "Bleitz  is  not 
a  fit  man  to  associate  with  decent  people.  He 
has  another  wife  back  Kast,  and  a  wife  and 
child  here.  He  has  been  in  jail  two  or  three 
years  bade  East.    I  have  the  documents  to  prove 


all  this."  Held,  that  the  words,  "He  has  an- 
other wife  back  East,  and  a  wife  and  child  here" 
were  actionable  per  se,  as  they,  in  sut>stance, 
charged  the  crime  of  bigamy,  but  that  the  other 
words  were  not  actionable  per  se. 

[EM.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  32,  Libel  and  Slander,  §S  22,  32.] 

2.  Same— Pleading— Vabiance. 

The  rule  in  the  earlier  cases,  as  to  variance, 
in  actions  for  libel  and  slander,  that,  if  the  al- 
legations of  the  pleading  and  the  proof  do  not 
strictly  correspond,  plaintiff  cannot  recover,  has 
been  somewhat  relaxed,  so  that  proof  is  now 
held  to  be  sufficient  if  the  charge  is  sulMtantial- 
ly  sustained,  although  the  proof  made  does  not, 
in  every  minute  particular,  correspond  with 
the  words  alleged. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  32,  Libel  and  Slander,  |  246.] 

3.  Saue. 

In  an  action  for  slander,  plaintiff  alleged 
that  defendant  spoke  of  him  as  follows:  "He 
has  another  wife  back  East,  and  a  wife  and 
child  here."  'PlaintifTs  witness  testified  that 
defendant  said  of  plaintiff:  "He  has  a  wife 
and  child  back  East,  and  is  living  with  another 
woman  here."  Held,  that  the  variance  was  fa- 
tal, since  the  words  alleged  charged  bigamy, 
and  were  actionable  per  se,  and  the  words  prov- 
en could,  by  no  possible  construction,  be  held 
to  charge  plaintiff  with  bigamy. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  32,  Libel  and  Slander,  {  246.] 

4.  Same. 

One  reason  for  requiring  substantial  proof 
of  the  words  alleged,  in  an  action  for  slander, 
is  that  defendant  may,  if  he  go  desires,  have  an 
opportunity  to  plead  and  prove  justification,  by 
showing  the  truth  of  the  words  charged,  but  the 
almence  of  a  plea  of  justification  does  not  have 
the  effect  of  decreasing  the  amoant  or  accuracy 
of  proof  to  be  required  of  plaintiff  in  sustaining 
the  allegations  of  his  complaint. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  32,  Libel  and  Slander,  f  246.] 

5.  Same. 

In  an  action  for  slander,  plaintiff  alleged 
that  defendant  spoke  of  him  as  follows  :  "Bleitz 
is  a  bigamist.  I  threw  it  in  bis  teeth,  and  he 
did  not  deny  it.  He  has  two  wives."  Plaintiff's 
witness  testified  that  defendant  said  that  plain- 
tiff had  a  wife  and  family  in  the  Elast,  and  that 
he  was  living  here  with  another  woman,  and 
that  defendant  did  not  call  plaintiff  "a  bigamist 
in  BO  many  words ;  that  is,  he  didn't  call  Mr. 
Bleitz  a  bigamist  that  I  can  recollect."  Beld, 
that  the  evidence  was  not  only  such  a  failure  of 
proof  as  to  constitute  a  variance,  but  that  it. 
In  effect,  amounted  to  a  positive  denial  of  the 
allegations. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  32,  Libel  and  Slander,  f  246.] 

6.  Same— Pleading— Bill  op  Pabticttlabs. 

In  an  action  for  slander,  where  the  proof 
failed  to  show  the  speaking  of  the  slanderous 
words  at  the  times,  places,  and  to  the  persons 
alleged,  plaintiff  contended  that  the  verdict  and 
judgment  for  him  should  not  be  set  aside,  for 
the  reason  that  proof  was  made  of  the  speaking 
of  the  words,  at  other  times  and  places,  and  to 
other  persons.  Such  proof  consisted  in  part  of 
conversations  other  than  those  set  out  in  the 
complaint,  which  occurred  after  the  commence- 
ment of  the  action,  and  were  offered  for  the 
sole  purpose  of  showing  malice.  Plaintiff  did 
not  amend  nor  ask  to  amend  his  complaint  so 
as  to  admit  such  proof.  Prior  to  the  trial  de- 
fendant had  demanded  and  plaintiff  liad  furnish- 
ed a  bill  of  particulars,  stating  the  names  of  all 
persons  known  to  plaintiff  who  were  present  at 
the  times  of  the  speaking  of  the  words  alleged 
in  the  complaint.  Held,  that  plaintiff's  conten- 
tion could  not  be  austained,  for  if  such  a  method 
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of  proving  a  canse  of  action  conid  be  permitted, 
a  bill  of  particulars  would  be  of  no  Taloe  to  the 
p«rty  to  whom  it  is  furnished. 

7.  Same— Admissions  in  Pleading. 

Plaintiff,  in  an  action  for  slander,  alleKe) 
tbat  defendant  said  of  him:  "He  has  another 
wife  back  East,  and  a  wife  and  child  here" — 
thereby  chari^ing  plaintiff  with  the  crime  of  big- 
amy. Defendant  denied  the  allegation,  and 
then  in  pleading  the  defense  of  privileged  com- 
munication, alleged  that  plaintiff  applied  for  ad- 
ssion  to  a  secret  fraternal  order  of  which  de- 
fendant was  a  member,  and  thereby  submitted 
his  reputation  to  investigation  by  the  members 
of  the  order;  that  while  such  application  was 
pending,  and  at  a  regular  lodge  meeting,  defend- 
ant, without  malice,  and  only  to  assist  the  or- 
der In  an  investigation  of  the  character  of  ap- 
plicants, spoke  of  plaintift  to  a  doctor,  who  was 
then  a  member  of  the  order,  the  following  words: 
''If  what  Mr.  Davis  has  told  me  is  true,  Bleitz 
is  not  a  fit  man  to  belong  to  the  order.  He 
fells  me  he  has  a  wife  and  children  back  in 
Wyonette,  Illinois,  and  you  know  he  has  a  wife 
and  children  here."  Held,  that  the  aflBrmative 
allegations  of  the  answer  were  not  inconsistent 
with  its  denials,  and  did  not,  as  pleaded,  amount 
to  an  admission  of  the  speaking  of  the  words  al- 
leged in  the  complaint 

8.  Save — Vabiance. 

Proof  of  slanderous  words,  spoken  in  a  con- 
ditional or  hypothetical  statement,  does  not  sup- 
port an  allegation  of  slanderous  words  pleaded 
as  a  positive  or  direct  assertion. 
'  [Ed.  Note.— For  cases  in  point,  see  CenL  Dig. 
vol.  32,  Libel  and  Slander,  f  246.] 

9.  Same— Tbial—Dibectton  of  Vebdiot. 

In  an  action  for  slander,  plaintiff  alleging 
that  defendant  spoke  of  him  as  follows :  "He 
has  another  wife  back  Elast,  and  a  wife  and 
child  here,"  the  evidence  showed  that  plaintiff 
formerly  had  a  wife  and  three  children  in  Illi- 
nois ;  that  he  sold  his  business  there  and  left 
them,  going  to  S.  county,  Kan.,  where  he  lived 
about  a  year;  that  he  then  went  to  P.  county, 
Kan.,  and  commenced  an  action  for  divorce, 
making  service  by  publication ;  that  he  obtained 
a  decree,  his  wife  having  failed  to  appear ;  that 
a  warrant  was  issued  for  his  arrest  on  a  charge 
of  perjury,  based  on  certain  allegations  of  his 
petition  for  divorce;  that  he  was  arrested  and 
taken  back  to  P.  county ;  that  he  there  met  an 
attorney  for  his  wife  and  children,  who  had  a 
requisition  for  his  return  to  Illinois,  and  that 
he  settled  with  the  attorney  by  giving  a  series 
Of  notes  for  the  support  of  his  family,  and  the 
Criminal  charge  of  perjury  was  then  dismissed; 
that  he  paid  one  of  the  notes ;  that  afterwards 
be  was  married  to  his  present  wife  in  Indiana; 
that,  at  the  time  of  the  speaking  of  the  words 
alleged,  plaintiff  had  made  application  for  mem- 
bership in  a  fraternal  order  of  which  defendant 
was  a  member ;  that  the  facts  as  to  plaintiff's 
former  wife  and  a  newspaper  account  of  his 
arrest  had  been  communicated  to  defendant  by 
one  who  had  known  plaintiff  in  Illinois ;  and 
that  defendant  made  to  another  applicant  for 
membership  in  the  order  the  statement  that,  if 
what  be  had  been  told  waa,true,  plaintiff,  having 
a  wife  and  children  back  in  Illinois  and  a  wife 
and  children  here,  was  not  a  fit  man.  to  belong 
to  the  order.  Held,  that  plaintiff  was  not  enti- 
tled to  recover  damages,  and  that  defendant's 
motion  for  a  directed  verdict  should  have  been 
sustained. 

FuUerton,  Rudkin,  and  Dunbar,  JJ.,  dissent- 
ing. 

Appeal  from  Superior  Court,  King  County; 
H.  B.  RIgg,  Judge. 

Action  for  slander  by  3.  3,  Bleltz  against 
Mattbew  O-  Carton.  From  a  Judgment  for 
ylaintlfl,  'defendant  appeaifc    fieveraed  and 


remanded,  with  loBtmctlons  to  dismiss  the 
action. 

John  F.  Miller  and  James  McNeny,  for  ap- 
pellant. Jotan  E.  Humphries  and  George  B. 
Cole,  for  respondent 

CROW,  J.  Action  by  3.  3.  Bleltz  against 
Mattbew  O.  Carton,  for  slander.  From  a  ver- 
dict and  Judgment  tn  favor  of  tbe  plaintiff, 
the  defendant  has  appealed. 

The  appellant  contends  that  the  trial  court 
erred  In  denying  bis  motions  for  a  nonsuit 
and  a  directed  verdict  A  demurrer  baring 
been  sustained  to  the  first  cause  of  action, 
trial  was  bad  on  the  second  and  tblrd  causes 
only.  In  bis  second  cause  of  action  tlie  re- 
spondent alleged  that  <mi  April  5,  1906,  the 
appellant  did  speak  of  and  concerning  bim  to 
one  Dr.  Frank  T.  Maxson,  the  words:  "Bleitx 
la  not  a  fit  man  to  associate  with  decent  peo- 
ple. He  has  another  wife  back  East,  and  a 
wife  and  child  bere.  He  bas  been  in  Jail  two 
or  three  years  back  East  I  bare  the  docu- 
ments to  prove  all  this" ;  and  that  appelant 
meant  to  thereby  charge  that  the  respondent 
had  been  guilty  of  the  crime  of  bigamy.  Tbe 
trial  Judge  correctly  held  that  the  alleged 
words:  "He  [Bleltz]  has  another  wife  back 
East,  and  a  wife  and  child  here,"  w««  ac- 
tionable per  se,  as  they,  In  substance,  charged 
the  crime  of  bigamy  (25  Cyc.  2&1) ;  but  that 
tbe  other  words,  alleged  to  have  been  orally 
uttered,  were  not  acticHiable  per  se  (25  Cyc. 
265).  Dr.  MaxBon  was  the  only  witness  call- 
ed to  show  the  speaking  of  the  words  alleged 
in  the  second  cause  of  action.  His  testimony 
was  that  tbe  appellant  said  to  him,  of  and 
concerning  respondent:  "He  has  a  wife  and 
child  back  East,  and  is  living  with  another 
woman  here."  The  appellant  contends  that 
this  evidence  shows  a  fatal  variance  between 
the  words  alleged  to  have  been  uttered  and 
those  proven ;  that  the  testimony  of  the  wit- 
ness Maxson  did  not  establish,  but  disproved, 
tbe  allegations  of  tbe  complaint;  that  to 
charge  that  a  man,  who  has  a  wife.  Is  llTing 
with  another  woman  U  not  equivalent  to 
charging  him  with  having  another  wife ;  that 
the  effect  of  the  words  proven  was  to  charge 
that  the  woman  with  whom  re^)ondent  was 
living  was  not  his  wife;  that  although  the 
words  shown  to  have  been  spoken  might, 
when  accompanied  by  proper  colloquium  and 
proof  of  surrounding  circumstances,  tend  to 
establish  an  accusation  of  adultery,  they  do 
bot  establish  or  tend  to  establish  the  crime  of 
bigamy ;  and  that  the  allegation  of  the  com- 
plaint Is  an  accusation  of  one  act,  while  tbe 
proof  made  Is  an  accusation  of  an  entirely 
different  act,  as  proof  of  adultery  does  not 
sustain  .a  charge  of  bigamy.  In  actions  for 
libel  and  slander  the  general  rule  as  to  va- 
riance is  that,  if  the  allegations  of  the  plead- 
ing and  the  proof  do  not  strictly  c««T88pond^ 
the  plaintiff  cannot  recover.  This  rule,  which 
was  rigidly  onforced  In  the  earlier  cases,  has 
been  somewhat  relaxed  by  later  adjudica- 
ttom,  M  that  proof  la  now  held  to  be  soffidcnt 
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if  the  charge  of  the  complaint  ISBtibstaiitlally 
rastalned,  although  the  proof  made  does  not, 
in  every  minute  particular,  correspond  with 
the  words  alleged.  25  Gyc.  484.  After  a 
careful  examination  of  numerous  authbrttiee 
we  have  been  unable  to  find  any  cases  in 
which  the  general  rale  has  been  so  far  relax- 
ed as  to  hold  that  an  allegation  of  the  speak- 
ing of  wordB,  charging  one  crime  or  misde- 
meanor, is  sustatned  by  proof  of  the  ^jeaking 
of  words  charging  or  tending  to  charge  a  dif- 
ferent crime  or  misdemeanor,  or  that  snoh  a 
failure  to  prove  the  words  alleged  would  not 
constitute  a  fatal  variance.  Respondent  al- 
leged the  speaking  of  words  which,  in  buI>- 
Btance  and  effect,  charged  the  crime  of  big- 
amy ;  such  words  being  actionable  per  ae  al- 
though orally  8ix>ken.  The  words  iHroven  can, 
by  no  possible  construction,  be  held  to  liave 
charged  respondent  with  bigamy.  The  vari- 
ance was  therefore  fatal. 

One  reason  for  requiring  substantial  proof 
of  tlie  words  alleged  Is  that  the  defendant 
may,  if  be  so  desires,  have  an  opportunity  to 
plead  and  prove  Justification  by  showing  the 
troth  of  the  words  charged.  Were  it  to  be 
conceded  that  the  appellant  had  actually  said 
of  and  concerning  the  respondent  in  this  ac- 
tion that  he  had  a  wife  and  child  back  East, 
and  another  wife  and  child  here,  thereby 
charging  him  with  bigamy,  it  could  not  be 
seriously  contended  that  he  would  establish 
the  truth  of  such  words,  under  a  plea  of  Jus- 
tification, by  showing  that  respondent,  while 
having  a  wife  back  East,  was  living  with  an- 
other woman  here.  By  the  words  alleged  he 
would  have  charged  bigamy,  but  such  a  show- 
ing as  to  the  facts  would  not  constitute  a  Jus- 
tification. The  absence  of  any  plea  of  Justifi- 
cation in  this  action  does  not  have  the  efCect 
of  decreasing  the  amount  or  accuracy  of  proof 
to  be  required  of  the  respondent  In  sustaining 
the  allegations  of  his  complaint  In  Doherty 
V.  Brown,  10  Gray,  250,  the  Supreme  Judicial 
Court  of  Massachusetts  said:  "The  proof  of 
making  a  charge  of  unchastity  against  the 
platntier  does  not  sustain  the  allegation  in  the 
first  count  that  the  defendant  charged  the 
plaintiff  with  t)elng  a  common  prostitute. 
They  are  not  the  same  charge.  Supposing 
the  words  as  set  out  to  have  been  proved,  it 
Is  plain  that  proof  of  the  unchastity  of  the 
plaintiff  would  not  be  a  Justification  of  the 
charge  made."  In  Bailey  v.  Kalamazoo  Pub. 
Co.,  40  Mich.  251,  the  court  said;  "We  do 
not  think  an  allegation  of  stealing  whisky 
fines  [by  a  Justice  of  the  peace]  was  met  by 
proof  of  not  paying  over  a  fine  for  an  assault 
There  may  be  no  difference  in  the  legal  or 
moral  quality  of  the  acts,  but  there  is  a  dif- 
ference in  their  identity;  and  a  plaintiff 
should  b6  informed  what  charges  in  Justifica- 
tion he  is  expected  to  meet"  In  Perry  v. 
Porter,  124  Mass.  338,  it  was  substantially 
held  that  lu  an  action  for  slander,  an  alle- 
gation that  the  defendant  had  accused  the 
plaintiff  of  larceny  was  not  sustained  by 
proof  of  worda  aectuliig  him  of  decqrtion  and 


fraud.  In  Kimball  v.  Page,  b6'Me.  4S7,  62 
Atl.  1010,  It  was  held  that  an  allegation  of 
the  speaking  of  the  words,  "Mima  stole  the 
pin,"  was  not  sustained  hy  proof  of  the  speak- 
ing^ of  the  words,  "Mima  stole  the  buckle." 
Jones  V.  Edwardi,  57  Miss.  28;  Crotty  v. 
Morrissey,  40  III.  477;  Smith  v,  Moore,  74  Vt 
81,  52  Atl.  820. 

In  respondent's  third  cause  of  action  it  was 
alleged  that  on  April  9,  1906,  the  appellant 
did  speak  to  one  A.  E.  Croft  of  and  concern- 
ing him,  the  words:  "Bleits  Is  a  bigamist 
I  threw  it  in  his  teeth,  and  he  did  not  deny  it 
He  has  two  wives."  The  only  witness  called 
to  prove  the  speaking  of  these  words  was  A. 
B,  Croft  who  testified  that:  "He  [Carton] 
said  that  he  [Bieitz]  had  a  wife  and  family  in 
the  East  and  that  he  was  living  here  with 
another  woman.  He  didn't  state,  he  didn't 
call  him  a  bigamist  in  so  many  words;  that 
is,  he  didn't  call  Mr.  Bleltz  a  bigamist  that  I 
can  recollect"  This  evidence  was  not  only 
such  a  failure  of  proof  as  to  constitnte  a  va- 
riance, but  it  in  effect  amonnted  to  a  posi- 
tive denial  of  the  allegations  of  the  third 
cause  of  action  of  the  cimiplalnt 

The  respondoit  contends  that  the  verdict 
and  Judgment  sboold  be  sustained,  for  the 
reason  that  proof  was  made  of  the  speak- 
ing of  the  alleged  words  at  other  times.  In 
other  places,  and  to  other  persoms  than  the 
times,  places,  and  persons  alleged,  and  that 
such  proof  was  sufficient  He  did  not  amend,- 
nor  did  he  ask  to  so  amend,  his  complaint  as 
to  permit  such  proof.  Prior  to  the  trial  the 
appellant  demanded  and  re^wndent  furnish- 
ed a  bill  ot  particulars,  stating  the  names  of 
all  persons  known  to  the  respondent  who 
were  present  at  the  times  of  the  qpeaking  of 
the  words  alleged  In  the  complaint  Yet  the 
respondent  now  contends  that  be  is  entitled, 
to  show  a  eveaking  of  the  alleged  words  at 
other  times  and  places,  and  to  other  p«caona. 
If  this  method  of  proof  of  a  cause  of  actioa, 
could  be  permitted,  a  bill  of  particulars  would 
be  of  no  value  or  advantage  whatever  to  the. 
party  to  whom  it  is  furnished.  The  evidence, 
<xa  which  the  respondent  now  attempts  to  thus 
predicate  his  right  to  recover,  consisted  in 
part  of  the  testimony  of  certain  witnesses, 
who  narrated  other  conversations,  which  oc-. 
curred  after  the  commencement  of  this  action, 
and  was  none  of  it  introduced  for  the  purpose 
of  showing  the  speaking  of  the  alleged  words 
at  the  times  and  places,  or  to  the  persons 
pleaded  in  the  complaint  It  related  to  the 
other  conversations,  offered  for  the  sole  pur- 
pose of  showing  malice.  The  principal  wit- 
ness upon  whose  statements  the  respondent 
now  relies  was  one  Bennett  Young,  but  his 
evidence  constituted  a  variance,  as  he  Jjosi- 
tlvely  testified  that  the  appellant  in  refer- 
ring to  respondent  said:  "He  has  a  wife  and 
family  here  who  was  not  his  wife." 

The  appellant,  in  pleading  the  defense  of 
privileged  communication.  In  substance  al- 
leged that  on  April  5,  1906,  the  respondent 
applied  foi*  admlaalon  to  a  feeciet  fraternal 
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order  of  which  appellant  was  a  member; 
that  respondent  thereby  submitted  his  moral 
character,  reputation,  standing,  past  and  pres- 
ent mode  of  life,  to  an  Inyestlgatlon  by  the 
order  and  its  members;  that  while  bis  ap- 
plication for  admission  to  the  order  was 
pending,  and  at  a  regular  meeting  of  one  of 
Its  lodges,  the  appellant  did,  on  April  5,  1906, 
spealc  of  and  concerning  the  respondent,  to 
Dr.  Frank  T.  Maxson,  who  was  then  and 
there  a  member  of  the  order,  the  following 
words:  "If  what  Mr.  Davis  has  told  me  is 
tme,  Bleitz  is  not  a  fit  man  to  belong  to  the 
order.  He  tells  me  he  [Bleitz]  liae  a  wife 
and  children  hade  in  Wyonette,  Illinois,  and 
you  know  be  has  a  wife  and  children  here ;" 
that  such  words  were  uttered  by  appellant 
without  malice.  In  good  faith,  and  with  the 
sole  object.  Intent,  and  purpose  of  assisting 
the  members  of  the  order  in  an  investigation 
of  the  character  of  applicants,  and  that  the 
speaking  of  the  words  was  privileged  by  rea- 
son of  the  time,  place,  occasion,  and  circum- 
stances under  which  they  were  uttered.  Re- 
spondent now  contends  that  this  affirmative 
allegation  of  the  answer  amounts  to  an  ad- 
mission of  the  speaking  of  the  words  pleaded 
In  the  complaint,  and  that  by  reason  of  such 
admission  it  was  not  necessary  for  him  to 
offer  further  proof.  The  allegation  of  the 
complaint  set  forth  a  positive  charge  of  biga- 
my which  appellant  denied.  Appellant  then 
alleged  that  he  did  speak  the  words  set  forth 
in  his  answer,  in  the  manner  and  under  the 
dlrcuinstances  there  narrated.  Respondent 
denied  that  appellant  had  made  use  of  the 
qualifying  words:  "If  what  Mr.  Davis  has 
told  me  is  tme,"  and  now  insists  that  the  af- 
firmative allegation  of  appellant's  answer, 
being  inconsistent  with  bis  denials,  Is  con- 
clusive proof  against  him.  The  affirmative 
allegations  of  the  answer  were  not  incon- 
sistent with  its  denials,  nor  do  they,  as  plead- 
ed, amount  to  an  admission  of  the  speaking 
of  the  words  alleged  In  the  complaint.  The 
allegation  of  the  complaint  was  that  the  ap- 
pellant made  of  and  concerning  respondent 
a  positive  and  direct  statement  that  he  had 
a  wife  and  family  back  East,  and  that  he 
bad  another  wife  here,  thereby  substantially 
charging  him  with  the  crime  of  bigamy.  In 
pleading  the  defense  of  privileged  communi- 
cation, the  appellant  alleged  that  he  said, 
conditionally,  that  if  what  Mr.  Davis  had 
told  him  was  true,  Bleitz  was  not  a  fit  man 
to  belong  to  the  order,  etc.  Proof  of  slander- 
ous words,  spoken  In  a  conditional  or  hypo- 
thetical statement,  does  not  support  an  al- 
legation of  slanderous  words  pleaded  as  a 
positive  or  direct  assertion.  Townshend  on 
Slander  and  Libel  (4th  Ed.)  {  364;  Evarts  v. 
Smith,  id  Mich.  55;  Stees  v.  Kemble,  27 
^a.  112;  Nallor  v.  Pmider,  1  Marv.  (Del.)  408, 
41  Atl.  88. 

.  The  undisputed  evidence  discloses  that  re- 
q>bndent  did.  formerly  have  a  wife  and  three 
minor  fb^drea  in  lUinois;   that  he  sold  bis 


business  on  April  4,  1902,  and  left  them  fa 
that  state  on  April  5, 1902,  going  to  Sedgwick 
county,  Kan.,  where  he  lived  for  about  one 
year;  that  he  then  went  to  Pawnee  county. 
Kan.,  where  on  May  12,  1903,  he  commenced 
an  action  for  divorce,  making  service  by  pub- 
lication ;  that  he  ffied  an  amended  petition 
on  July  11,  1903,  and  on  July  16,  1903,  ob- 
tained a  decree,  his  wife  having  failed  to  ap- 
pear ;  that  he  returned  to  Sedgwick  county ; 
that  a  warrant  was  issued  in  Pawnee  coun- 
ty for  his  arrest  on  a  charge  of  perjury, 
based  on  certain  allegations  of  bis  petition 
for  divorce;  that,  as  sbown  by  certified, 
copies  of  the  proceedings,  be  was  arrested 
and  taken  back  to  Pawnee  county;  that  be 
there  met  an  attorney  who  represented  his 
wife  and  children,  who  claimed  he  had  aban- 
doned them  in  Illinois,  and  who  had  a  requi- 
sition for  his  return  to  that  state;  that  be 
made  a  settlement  with  the  attorney,  by  gtv- 
ing  a  series  of  six  notes  of  $S0  each  for  their 
support ;  that  the  criminal  charge  of  perjury 
was  then  dismissed,  he  paying  the  costs; 
that  he  paid  only  one  of  the  notes ;  that  on. 
September  10,  1903,  be  was  married  to  his 
present  wife  in  JefFersonviile,  Ind. ;  that  -  at 
the  time  of  the  speaking  of  the  words  alleged 
in  the  complaint  he  had  made  application  for 
membership  in  a  new  lodge,  which  was  t>eing 
organized  in  a  fraternal  secret  order  of 
which  appellant  was  already  a  member;  that 
substantially  the  above  facts  as  to  his  former 
wife  and  a  newspaper  account  of  his  arrest 
had  been  communicated  to  appellant  by  <me 
Davis,  who  had  known  respondent  ba<* 
East,  and  knew  that  he  had  a  wife  there,  not 
the  same  person  who  is  his  wife  here;  that 
respondent  has  not  contributed  to  the  sup- 
port of  his  former  wife  and  his  children  in 
Illinois,  except  by  the  payment  of  one  foO 
note ;  and  that  appellant  made  to  Dr.  Max- 
son,  another  applicant  for  membership  in  the 
order,  the  conditional  statement  which  he 
pleaded  in  his  answer.  Under  these  facts  the 
respondent  was  not  entitled  to  recover  dam- 
ages, and  the  motion  for  a  directed  verdict 
should  have  been  sustained. 

The  judgment  is  reversed,  and  the  cause 
remanded,  with  instructions  to  dismiss  the 
action. 

HADLBY,  O.  J.,  and  MOUNT  and  BOOT, 
33.,  concur. 

FULLERTON,  T.  (dissenting).  (Conceding 
that  there  was  a  variance  between  the  alle- 
gations and  proofs  as  to  the  exact  language 
used  by  the  appellant,  yet  both  were  equally 
actionable,  and  we  see  no  reason  why  the 
complaint  should  not  be  deemed  amended  to 
conform  to  the  proofs  as  in  other  cases. 
The  court  below  concluded  that  no  prejudice 
resulted  from  this  variance,  and  no  such 
claim  is  advanced  here.  But  the  appellant  re- 
lies wholly  upo^  a  technical  ral«  of  procedure 
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and   pleading   which   has  lodg   since   h«en 
discarded  In  this  Jurisdiction. 

We  therefore  dissent  from  the  judgment, 
as  the  plea  of  jnstiflcatlon  was  not  snstained. 

.    UtTDKIN  and  DUNBAR,  JJ.,  concur  With 
FULLERTON,  J. 


TACOMA  GAS  &  ELEX^TRIC  LIGHT  CO.  ▼. 
PAULE5Y  et  aL 

(Supreme  Court  of  Washington.    June  4,  1908.) 

1.  Taxation  —  Tax  Delinquency  Certiti- 
'  CATE—FoREor,ostrRE— Process. 

The  fact  that  the  published  summons  in  an 
action  to  foreclose  certificates  of  tax  delinqnen* 
cy  was  not  addressed  to  the  owner  of  the  proper- 
ty taxed  as  he  appeared  on  the  tax  roll  on  the 
day  the  suit  was  be);un,  but  described  him  as 
unknown,  did"  not  deprive  the  court  of  juris- 
diction to  render  judgment;  the  proceeding  be- 
ing in  rem,  rather  than  in  personam. 
'2.  Same  —JcRlSDIcnoN—E^fIDENCB— Knowl- 
edge oj  Ownership. 

Evidence  held  not  to  show  that  the  county 
treasurer  knew,  or  could  have  known  from  the 
tax  record,  who  the  owner  of  land  was  at  the 
time  he  made  out  a  certificate  of  delinquency 
stating  therein  that  the  owner  was  unknown,  so 
as  to  deprive  the  court  of  jurisdiction  in  fore- 
closure proceedings  thereon,  where  the  certifi- 
cate of  delinquency  was  regular  upon  its  face, 
and  properly  and  seasonably  filed,  and  the  fore- 
closure proceedings  thereunder  and  the  sale 
were  regular. 

3.  Sajme— Settino  Aside  Sale. 

The  fact  that  a  county  treasurer  failed  to 
answer  a  landowner's  inquiry  as  to  whether 
there  were  any  delinquent  taxes  for  former 
years  on  land  was  no  jnstification  for  his  belief 
that  there  were  no  such  taxes,  aor  was  it  ground 
for  setting  aside  proceedings  foreclosing  the 
certificate  of  delinquency  covering  the  land  and 
a  sale. 

4.  Saice— KfFBcr  or  Tax  Dkbd  as  Btidenok> 

Under  the  express  provisions  of  Ballinger's 
Ann.  Codes  &  St.  1  1767,  subd.  1  (Pierce's  Code, 
i  8704),  a  tax  deed  executed  by  the  county  treas- 
urer is  prima  facie  evidence  that  the  real  estate 
conveyed  was  listed  and  assessed  as  required  bf 
law. 

5.  Apfeai,  and  Errob— Review  —  Harmlesb 
Ebbob  —  Findings  and  OoNCLrsiONS  in 
Bqcitabij!  Actions. 

Though  findings  of  fact  and  conclusions  of 
law  are  unnecessary  in  an  equitable  proceeding 
to  avoid  a  tax  sale  and  deed,  the  making  of 
them  is  not  prejudicial  error. 
■  [Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  3;  Appeal  and  Error,  f  423&] 

Appeal  from  Superior  Court,  Pierce  Coun- 
ty;  Arthur  E.  Grlfflh,  Judge. 

Action  by  the  Tacoma  Gas  &  Electric  Light 
Company  against  Luther  Harry  Pauley  and 
others  to  avoid  a  tax  sale  and  deed.  Judg- 
ment of  dismissal,  and  plaintiff  appeals^  Af- 
^rmed. 

.  T.  L.  Stiles,  for  appellant    I.  B.  Knidcer- 
tfooker,  for  te^tondeuts. 

ROOT,  J.  This  is  an  action  to  arold  a 
tax  sale  and  deed  of  certain  lands  in  King 
county;  the  sale  having  been  made  at  the 
general  coimty  sale  of  1902.  From  a  judg- 
ment dismlaslDg  pialntlfra  action  aad  con- 


flrmlng      defendants'    title,    this    appeal    Is 
prosecuted. 

The  facts  are  substantially  these:  On  the 
17tb  day  of  May,  1881,  the  Northern  Pacific 
Railroad  Company  contracted  to  sell  the 
lands  In  question  to  one  Charlie  Tumas,  an 
Indian,  upon  payments,  the  last  of  which 
was  to  be  made  In  May,  1884.  Tnmas  con- 
tracted to  pay  all  taxes  on  the  premises.  A 
conveyance  was  made  to  Tumas  October  1, 
1884.  December  28,  1887,  Tnmas  and  his 
wife  conveyed  to  C.  F.  Seal.  December  23, 
1889,  Seal  conveyed  to  Horatio  C.  Clement. 
February  28,  1890,  Horatio  C.  Clement  and 
his  wife  conveyed  to  the  Tacoma  Light  & 
Water  Company.  May  1,  1895,  the  Tacoma 
Light  &  Water  Company  conveyed  to  the 
plaintiff.  The  tract  of  land  in  controversy 
is  described  as  "lot  8  and  the  E.  %  of  the 
N.  W.  %  of  the  S.  W.  %  of  section  17,  town- 
ship 21  N.,  range  5  B.,  excepting  a  tract  of 
5  acres,  described  as  follows:  Commencing 
at  a  point  1048  feet  east  of  the  northwest 
comer  of  the  S.  W.  %  of  said  section  17;  run- 
ning thence  south  20  rods;  thence  east  40 
rods;  thence  north  20  rods;  and  thence  west 
40  rods,  to  the  place  of  beginning."  The 
plat  drawn  on  a  large  scale,  which  Is  a  part 
of  paragraph  3  of  the  complaint,  shows  the 
situation  of  the  land  on  Green  river.  For 
the  year  1883  the  entire  tract,  without  the 
exceptl(Hi,  was  assessed  to  John  Lagolt  and 
Cbas.  Tnmas  as  owners,  and  a  tax  of  $3.92 
was  levied  thereon,  which  not  being  paid 
the  property  was  sold  to  the  county,  by  the 
sheriff,  May  7,  1884.  For  1884  the  taxes 
seem  to  have  been  paid.  B\>r  188S  lot  8  was 
not  assessed  at  all;  but  the  other  part  of 
the  tract  (E.  %  of  N.  W.  %  of  S.  W.  %)  was 
Included  In  a  description  "W.  %  of  8.  W.  % 
of  Sec.  IT'  etc.,  assessed  to  "Charles  Tenas," 
as  owner,  and  a  tax  of  $11.40  was  levied 
upon  the  80  acres  described;  or,  prv^ortlon- 
ally,  $2.85  on  the  20-acre  tract  owned  by 
Tnmas.  This  tax  not  being  paid,  the  land 
was  sold  to  the  county  by  the  sheriff  on  the 
11th  day  of  June,  1886.  The  taxes  were 
paid  for  the  years  1836-87-88.  Fop  1880  the 
tax  for  the  west  20  acres  (E.  %  N.  W.  % 
S.  W.  U)  was  paid,  but  that  on  lot  8  was 
not  paid.  C  F.  Seal  was  then  the  owner 
of  the  original  two  tracts,  less  the  five  acres, 
shown  upon'  the  plat  referred  to,  *ibject  to 
whatever  rights  had  been  lost  by  the  two 
sales  above  mentioned.  As  an  assessment 
to  Seal,  this  was  the  entry  in  the  roll:  '^Pt. 
lot  8  (less  6  acres),"  the  section,  toWnsblp; 
and  range  following,  and  by  that  description 
it  was  sold  to  the  county  by  the' sheriff  oh 
the  9th  day  of  August,  1890,  for  the  tax  6t 
$3.15.  Subsequent  to  1890  all  taxes  were 
seasonably  paid.  The  revenue  laW  6t  1883 
required  the  county  treasurer  to  make  up 
a  register  of  unpaid  taxes  (section  80,  c. 
124,  p.  358,  Laws  1898),  and  provided  that 
lands  theretofore  sold  to  counties  for  de- 
linquent taxes'  should  be  deemed  registered 
(sectlon-SS,  p. -800).     Arid  so  the  treasurer 
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<tf  King  cotinfy  rcglBtered  each  of  the  above 
mentioned  sales,  and  named  Charlefi  Tumas 
and  John  Lagolt  as  owners  la  1883,  "Charles 
Tenas"  as  owner  In  1885,  and  C.  F.  Seal  as 
owner  In  1889.  The  deacriptlooa  were  the 
same  as  above  given,  excepting  that  In  reg- 
istering the  sale  of  1889  the  treasurer  added 
to  the  description,  "Pt.  lot  8  (less  5  acres)," 
the  following:  "Com.  at  a  point  1048  feet 
B.  of  N.  W.  Cor.  of  N.  W.  %  of  said  Sec. 
17;  S.  20  rods,  B.  46  rods,  N.  20  rods,  W. 
40  rods  to  beg."  Later  the  above  "N.  W." 
was  changed  to  "S.  W."  by  some  treasurer. 
Next,  pursuant  to  the  statute  of  1S07  (sec- 
tions 90,  94,  pp.  174,  181),  the  treasurer  is- 
sued two  certificates  of  deHnqnency,  Nos. 
94,879  and  94,880,  on  the  Slst  of  January, 
1898.  These  certificates  were  not  at  hand, 
and  resort  for  their  coatents  was  had  to 
the  treasurer's  record  of  them,  copies  of 
which  are  contained  in  the  statemeBt  of 
facta  The  first  certificate.  No.  94,879.  cov- 
ered the  E.  H  of  the  N.  W.  %  of  the  S.  W. 
li,  less  the  northeast  2^  acres,  by  a  long 
and  complicated  description,  cmd  recited  tax- 
es, penalties.  Interest,  costs,  etc.,  for  two 
years,  1883  and  18S5.  The  second  certificate, 
No.  94,880^  covered  lot  8,  lees  6  acres,  but 
the  excepted  tract  as  described  only  included 
about  3  acres  of  the  lot.  There  was  a 
recital  of  taxes,  penalties,  interest,  eosts, 
etc.,  for  two  years,  1865  and  1889.  Both  cer- 
tifieates  stated  that  the  owner  was  "tin- 
knowD,"  although  at  the  time  they  were  is- 
sued the  original  aseeesraent  rolls  showed 
the  Barnes  of  the  assessed  owners,  Tumas, 
Lagolt,  "Tenas,"  and.  Seal.  The  register  of 
unpaid  taxes  contained  the  same  names  of 
owners,  and  for  two  years  at  least— 1896-97 
— the  taxrolls  of  the  county  had  contained 
the  name  of  the  Tacoma  Light  &  Water  Com- 
pany as  the  owner  of  the  property.  In  1890 
the  lands  were  sold  by  the  sheriff  to  the 
county  for  taxes  delinquent  for  the  year 
1889)  which  taxes  apjtear  afterwards  to  have 
been  paid  upon  part  of  the  land.  On  May 
14,  1894,  the  superior  court  of  King  county 
entered  a  judgm«it  and  order  of  sale^  direct- 
ing the  county  treasurer  to  sell  said  pnoper- 
ty  for  delinquent  unpaid  taxes,  and  a  por- 
tion of  said  property  wa«  so  scld  to  the  coun- 
ty for  the  taxes  of  1883  and  1885,  and  the 
remaindsF  of  said  property  was,  under  an 
order  of  said  court,  sold  to  the  county  for 
delinquent  taxes  of  1885  and  1889.  All  ot 
these  proeeedings  are  matters  of  record  in 
King  county.  Some  time  after  the  dielli^ecy 
of  the  certificates  of  delinqumcy,  and  prior 
to  January  1,  1802,  the  county  aomm«>eed 
an,  action  to  foreclose  said  certlflcatce.  Said 
action  WAS  a  proceeding,  against  all  reel  prop- 
erty upon  which  there  were'  unpaid  taxes 
for-  the  jresr  1895  and  prior  yeaxs,  and  is 
commonly  known  as  the  "King  County  Chupi- 
bus  Tax  Foreclosure  Suit."  The  notice  of 
summpns  was  published  In  the  Seattle  Times, 
and  covered  many  pages  of  that  paper,  All 
acieog^  tpyjint;/^  w^s  AescrilMd  ap4  «rra4ged 


aumerlcany  In  aald  notice  and  smnmons  ac- 
cording to  range,  towndiip,  and  section.  The 
tracts  of  land  Involved  herein  appeared  bi 
the  proper  place  la  said  notice  with  the  own- 
er's name  appearing  as  "unknown"  In  eacb 
Instance.  The  usual  proceedings  were  tiad, 
and  a  judgment  and  decree  and  order  of 
sale  duly  signed  and  ottered  In  the  snit. 
Pursuant  to  said  Judgment,  decree,  and  order 
of  sale,  the  county  treasurer  sold  the  i«Dp- 
erty  herein  involved  to  tihls  re^iondent  XjO' 
ther  Harry  Pauley,  and  on  December  9,  1902, 
the  county  treasurer.  In  parsoance  of  said 
sale,  executed  and  deliveced  to  Paul^  a 
tax  deed  which  was  duly  recorded.  On  or 
about  June  15,  1905,  the  appellant  tendered 
respondent  Pauley  1117.08  for  moneys  paid 
by  Pauley  for  taxes,  penalties,  interests,  and 
costs  upon  said  property,  and  requested  re- 
qiondait  to  execute  to  appellant  a  quit- 
claim deed  of  the  land  in  controversy.  He- 
spondent  declining  to  receive  the  money  or 
execute  the  deed,  this  action  was  etwunenced 
In  July,  1905. 

Appellant's  first  contention  is  that,  because 
the  published  summons  was  not  addressed  to 
any  of  the  several  owners  of  the  property 
taxes  as  they  appeared  upon  the  tax  rolls  up 
to  the  day  the  foreclosure  suit  was  commeno 
ed,  It  was  void  as  to  that  property,  and  con- 
ferred no  Jurisdiction  upon  the  court  to  ren- 
der any  Judgment  against  It  We  do  not 
think  this  contention  can  foe  upheld.  It  has 
been  repeatedly  held  by  this  court  that  pro- 
ceedings to  foreclose  a  tax  certificate  are  la 
the  nature  of  proceedings  in  rem,  and  that 
they  run  against  the  property  Itself  rather 
than  the  owner.  In  the  case  of  Shipley  v. 
Gaffner,  93  Pac.  211,  this  court  said:  "Th« 
main  question  in  the  case  Is :  May  the  conaty 
foreclose  for  delinqnent  taxes  against  prop- 
erty assessed  to  unknown  owners,  if  the 
taxing  officers  knew,  or  could  by  reasonable 
diligence  have  ascertained,  the  names  of  the 
real  owners?  We  have  repeatedly  held  that 
tiiese  foreclosure  proceedings  are  In  rem,  and 
not  against  the  person  of  the  owner;  and 
tket  owners  are  bound  to  take  notice  of  the 
property  they  own,  and  pay  the  taxes  there- 
on, and  defend  against  foreclosure  for  delln- 
queat  taxes,  even  though  the  property  is  as- 
sessed to  unknown  amiBrs  or  to  odier  per- 
sons." In  the  case  of  Allen  v.  Peterson,  38 
Wash.  604,  80  Pac.  851,  tibia  language  was 
used:  "As  we  have  repeatedly  held,  a  tax 
foreclosure  proceeding  in  this  state  is  a  pro- 
ceeding against  the  property,  and  is  in  no 
sense  an  action  against  the  person  of  the 
owner  of  such  property.  Its  purpose  is  to 
charge  such  property  with  Its  Just  proportion 
of  th«  puUiC' revennies ;  and  the  state's  do- 
minion over  the  land  exists  for  that  puipose^ 
without  regard  to  its  ownership."  And  In 
the  case  ot  Spokane  Falls  &  Northexn  R.  R. 
Co.  v.  Abltz,  38  Wash.  18,  80  Pfee.  194^  tke 
coart  8p«ke  as  follows:  "Appellant  cantends 
that,  uBder  the  provisions  «f  this  section, 
notioe  shftlliiM  giireii.to  Hak  petatm.  «r  parsow 
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appettrlng  npcm  tbe  tressnr^s  rolls  as  tlt« 
owner  or  owners  at  the  time  the  notice  IB 
^ven,  and  not  when  the  certificate  Is  Issued. 
We  have  frequently  held  that  a  proceeding  to 
assess  and  collect  taxes  upon  real  estate  un- 
der this  statute  Is  a  proceeding  in  rem."  In 
Washington  Timber  Company  v.  Smith,  34 
Wash.  638,  76  Pac.  271,  the  court  iwld :  "The 
difficulties  attending  the  collection  of  public 
revenue  are  many  at  best,  and  the  relation  of 
the  citizen  to  the  subject  is  somewhat  differ- 
ent from  his  relation  to  the  ordinary  contrac- 
tual obligations.  He  must  tal^e  notice  that 
by  law  his  property  is  assessed  each  year; 
that  the  tax  is  due  and  delinquent  at  a  fixed 
time,  is  a  lien  uimn  his  land  and  that,  if  not 
paid,  the  lien  shall  be  enforced  by  foreclo- 
sure proceedings  in  the  manner  provided  for 
by  statute.  The  action  ts  not  in  personam, 
but  in  rem."  In  Williams  r.  Plttock,  85 
Wash.  274,  77  Pac.  386,  this  language  Is  em- 
pMyed:  "Tax  proceedings  under  our  statutes 
are  purely  In  rem.  Tbe  same  la  true  of  tax 
foreclosure  proceedings.  Our  statutes  per- 
mit property  to  be  assessed  to  ttn  unknown 
owner  when  the  owner's  aante  Is  unknown. 
It  is  also  provided  tiut  the  notice  in  the 
foreclesure  proceedings  Shall  contain  tbe 
name  of  the  ewner,  if  knows.  The  fttlr  Infer- 
ence to  be  drawn  from  these  statutes  is  that 
if  property  has  been  asBessed  to  an  tm- 
known  owner,  and  the  certificate  of  delln- 
qnency  has  been  so  issued,  tbe  foreclosnre 
may  be  had  in  form  against  an  unknown 
owner.  It  wonld  appear  that  the  actual  name 
of  tbe  real  ownei*  is  made  no  more  essential 
In  tbe  proceedings  t«  fOreckiee  than  It  is  in 
the  assessment!  The  whole  procedme,  Inclnd- 
ing  the  assessment,  foreclosure,  and  sale,  fi) 
for  the  purpose  of  establishing  and  enf9rc<lng 
a  Hen  fbr  pnblic  rerenne,  which,  under  tbe 
policy  of  the  state,  Is  chargeable  to  the  prop- 
erty only,  and  not  personally  to  tlie  owner. 
It  is  tbe  land  Itself  wttb  which  the  state  ts 
concerned,  and  its  domtnioB  o^rer  tbe  land  for 
revenue  purposes  exists  without  regard  as 
to  wh*  is  the  owner.  All  owners  know  that 
such  is  tbe  fact,  and  fbat  the  power  of  taxa- 
tion -win  be  exercised  each  year.  In  tbe 
very  nature  of  am  revenue  procedure,  the 
statutory  pi«<«islons  witb  regard  to  owners 
mtist  have  been  Intended  to  be  directory  rath- 
er than  maaAitory — of  the  form,  and  sot  of 
the  essence,  of  tbe  pxeceedfngs." 

Section  1967,  BallfngM's  Ann.  Codes  *  St. 
(Pleioe's  Code,  |  9704),  reads  as  follows : 
"Deed*  etteeuted  hf  the  county  treasurer,  as 
•An-esaid,  shall  be  prima  facie  evidence  In  all 
centrovetfrtes  and  suite  hi  Mlation  to  the 
rigbt  of  the  pnrchaiser,  his  faeirs  and  fMSigns, 
to  tlie  real  estate  thereby  ccnveyeA  of  tbe 
ftnowing  facts:  Fiiist:  That  the  real  estate 
ceoveyed  was  imbjeet  to  taxation  at  the  time 
the  Basse  was  assessed,  and  had  Been  listed 
and  assessed  in  tbe  ttme  and  manner  required 
by  law.  Second:  That  tbe  taxes  or  assess- 
iiMBts  were  not  paM  at  any  time  before  the 
tssawwe  «4  deed.  TWrd:  That  «re  real  ertatte 
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conveyed  hafl  not  been  redeemed  from  tbe 
sale  at  tbe  date  of  the  deed.  Fourth:  That 
the  real  estate  was  sold  for  taxes,  assess- 
ments, penalties  and  costs,  as  stated  in  the 
deed.  Fifth:  That  the  grantee  in  tbe  deed 
was  the  purchaser,  or  assignee  of  the  pur- 
chaser. Sixth :  That  the  sale  was  conducted 
In  the  manner  required  by  law.  And  any 
Judgment  for  the  deed  to  real  estate  sold  for 
delinquent  taxes  rendered  after  tbe  passage 
of  this  act,  except  as  otherwise  provided  in 
this  section,  sball  estop  all  parties  from  rais- 
ing any  objectioiis  thereto,  or  to  a  tax  title 
based  thereon,  which  existed  at  or  before  the 
rendition  of  suefa  judgment,  and  could  have 
been  presented  as  a  defense  to  tbe  applica- 
tion for  such  judgment  in  the  court  wherein 
the  same  was  rendered,  and  as  to  all  such 
questions  the  judgment  itself  shall  be  con- 
clusive evidence  of  its  regularity  and  validity 
In  all  ct^iatetal  proceedings,  except  in  cases 
where  the  tax  or  assessments  have  been  paid, 
or  the  real  estate  was  not  liable  to  the  tax 
or  assessment."  We  think,  where  the  certifi- 
cate of  delinquency  is  tegular  upon  Its  face 
and  properly  and  seasonably  filed  and  the 
foreclosure  proceedings  thereunder  and  the 
sale  following  ace  all  regular,  that  there  Is 
not  an  absence  of  jurisdiction  because  the 
county  treasurer  In  making  up  tbe  certifi- 
cate of  deliaqnency  stated  therein  that  the 
owner  was  unknown  where  the  facts  are  as 
shown  in  this  case.  It  appears  that  this  prop- 
erty had  changed  hands  several  times,  and 
that  there  were  some  notations  made  upon 
the  tax  rolls  with  lead  pencil,  whi<A  the  ap- 
pellant claims  were  sufficient  to  Indicate  to 
the  county  treasurer  who  the  owner  was.' 
We  do  not  think  the  showing  made  here  is 
sufficient  to  justify  the  conclusion  that  the 
county  lareesurer  knew,  or  could  have  known, 
from  the  tax  records,  who  tbe  owner  was  at 
the  time  he  made  out  the  certificate  of  de- 
linquency. There  is  no  showing  of  fraud  oa 
the  part  of  that  effldal  and  nothing  to  sbow 
this  respondent  responsible  for  any  errors 
wWch  the  county  treasurer  or  other  coonty 
authorities  may  have  made,  if  any  were  made, 
in  any  ot  tbe  traiMactloii»  liavlBg  to  do  with' 
the  preparation  of  the  certificates  of  delin- 
quency Or  their  foreclosure.  There  probably 
are  cases  where  the  owner  of  property  sold 
under  a  certificate  describing  the  owner  as 
unknown  might  be  beard  to  question  the 
foreclosure  proceeding ;  but  we  do  not  ttainic 
the  facts  in  this  case  justify  this  appellant 
In  setting  aside  sudh  foreclosure  and  sale. 
An  abstract  of  title  or  an  examination  of  tbe 
publlsbed  summons  would  have  revealed 
thsM  unpaid  tazesi,  which  had  for  so  B»amf 
years  been  delinquent  An  officer  of  the  Bp> 
peHBBt  testified  that  he  wrote  to  tbe  coun- 
ty treasurer  askliig  if  there  were  any  de- 
Hnquent  taxes  tor  former  yeaira,  but  uecelT^ 
ed  no  answer  to  bis  inquiries,  and  it  is  urged 
that  this  silence  justified  the  appellant  in  be- 
lieving that  there  were  do  such  taxes.  We 
are  usable  to'  aifrse  wltb  tbl»  coueluBlOAf 
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Had  the  treasurer  answered  tlie  Inquiries, 
and  stated  that  there  were  no  delinquent  tax- 
es, and  such  Information  had  been  found  to 
be  erroneous,  a  different  question  might  be 
presented.  But  we  cannot  overturn  a  tax 
proceeding  upon  the  showing  here  made  In 
this  particular. 

It  Is  urged  that  the  description  In  one  of 
the  assessment  rolls  was  insufficient.  This  Is 
Insufficient,  In  the  light  of  section  1707,  Bal- 
llnger's  Ann.  Codes  &  St.,  to  justly  a  re- 
rersal  of  the  Judgment  It  Is  urged  that  the 
trial  court  bad  no  authority  to  make  findings 
of  fact  and  conclusions  of  law ;  this  being  an 
equitable  proceeding.  In  such  an  action  find- 
ings and  conclusions  are  unnecessary,  but  the 
fact  that  they  are  made  we  do  not  think  con- 
stitutes an  error  prejudicial  to  appellant. 
Appellant  urges  that  the  lower  court  erred  In 
confirming  the  title  of  respondents  in  and 
to  the  real  estate  Involved.  If  the  conclusion 
of  the  trial  court  was  correct  In  finding  that 
appellant's  cause  of  action  could  not  be  sus- 
tained, and  that  the  foreclosure  proceedings 
and  sale  were  regular,  we  do  not  think  ap- 
I)ellant  Is  Injured  by  the  portion  of  the  de- 
cree complained  of. 

Finding  no  error  In  the  record,  the  Judg- 
ment of  the  superior  court  Is  affirmed. 

HADLBY,  C.  J.,  and  FULL,BRTON,  DUN- 
BAR, MOUNT,  and  CROW,  JJ.,  concur. 


STRANDELIi  v.  MORAN  et  al. 
(Supreme  Court  of  Washington.    June  2,  1908.) 

1.  Mechanics'  Liens  —  Pboceedinos  —  No- 
,  TicE  OF  Claim — Statement  as  to  Amount 

Due— Overstatkmeno^Effect. 

The  fact  that  notice  to  the  owner  of  ma- 
terials furnished  in  the  constmction  of  a  build- 
ing, etc.,  stated  that  a  larger  amount  was  due 
to  the  person  giving  notice  than  was  in  fact 
due,  does  not  prevent  a.  recovery  of  the  amount 
actually  due,  if  the  mistake  was  made  in  good 
faith. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  34,  Mechanics'  Liens,  §§  168,  253,  270.] 

2.  Same— SiONiNa  or  Notice— SurFiciENor— 
.  Statute. 

The  statute  provides  that  notice  given  by 
a  materialman,  etc.,  of  money  due  from  a  con- 
tractor for  making  repairs  for  a  city,  etc.,  shall 
be  given  to  the  board  with  whom  the  tiond  is 
filed,  and  shall  l>e  signed  by  the  person  making 
the  claim  or  giving  the  notice.  Plaintiff  was 
doing  businesK  under  the  name  of  "A.  S.,  Agent," 
and,  preliminary  to  suing  on  the  contractor's 
bond,  gave  '  notice  to  the  city  council  of  her 
plaim,  the  notice  lieing  signed  by  Andrew  S. 
without  the  word  "Agent."  Bcld,  that  the  de- 
fect in  the  signature,  not  having  misled  the 
bondsmen  or  the  city  to  their  injury,  was  a 
sufficient  compliance  with  the  statute. 

[Ed.  Note.— For  oases  in  point,  see  Cent  Dig. 
vol.  34,  Mechanics'  Liens,  {  260.]  . 

S.  Tbiai/— Question  70b  Jubt— Or  Conixiot- 
INO  Evidence. 

Where  the  evidence  was  conflicting  as  to 
whether  a  contract  Ijetween  contractors  and 
the  city  was  assigned  by  the  contractors  to  an- 
other without  the  .surety's  knowledge  w .  as  t« 


release  the  latter,  the  question  of  such  assign- 
ment was  for  the  jury. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dik 
vol.  40,  Trial,  §§  332-343.] 

4.  Appeal  and  Ebbob— Review  —  Findings 
or  FAtrr  —  Weight  and  Cbedibility  of 
Evidence. 

The  Supreme  Court  has  no  anthority  to 
weigh  the  evidence  on  appeal ;  and  whether  tes- 
timony was  true  or  false  is  for  the  jury  and  the 
trial  court  to  determine. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  {|  3928-3934.] 

Appeal  from  Superior  Court,  Whatcom 
County;   Jeremiah  Neterer,  Judge. 

Action  by  Freda  Strandell,  doing  business 
as  A.  Straudell,  agent,  against  Thomas  Mo- 
ran  and  others.  From  a  judgment  for  plain- 
tiff,  defendants  appeal.     Affirmed. 

Faircblld  &  Bruce,  for  ai^)eliant8.  Bugge 
&  Swartz,  for  respondent 

FUI/LERTON,  J.  In  December,  1903,  the 
appellant  Moran  entered  Into  a  contract  with 
the  city  of  Whatcom  (now  Bellingbam),  by 
the  terms  of  which  be  agreed  for  a  stated 
consideration  to  grade  and  otherwise  Im- 
prove Maple  street,  in  that  city,  according 
to  certain  specifications  attached  to  the  coo- 
tract  At  the  time  of  entering  into  the  con- 
tract Moran  gave  a  l>ond  on  which  his  co-ap- 
I>ellant8  were  sureties  in  the  sum  of  $6,500. 
running  to  the  state  of  WashingbHi,  condi- 
tioned that  he  would  pay  for  all  material 
that  It  should  lie  necessary  to  use  In  the  suc- 
cessful performance  of  the  work.  While  Mo- 
ran was  performing  the  contract  the  re- 
spondent sold  and  delivered  to  him  to  be 
used  therein  120,768  feet  of  lumber  at  the 
agreed  price  of  $a50  per  1,000  feet  board 
measure.  Of  this  quantity  Moran  used  on 
the  work  some  80,916  feet;  the  remainder, 
or  some  put  of  It  at  least  being  rejected  by 
the  city  engineer  as  unsuitable  for  the  par- 
poses  for  which  it  was  Intended.  Moran  did 
not  pay  for  the  lumber  purchased,  and  the 
respondent  within  20  days  after  the  coo^le- 
tion  of  the  contract  gave  the  city  the  fol- 
lowing notice:  "Belllngham,  Wash.,  Sept 
23,  04.  To  the  Honorable  Mayor  &  Memba« 
of  the  City  Council  of  the  City  of  Belling- 
ham,  Wash. — Gentlemm:  Please  take  no- 
tice that  the  undersigned,  Andrew  Strand^l, 
who  furnished  material  for  and  upon  the 
contract  between  the  city  of  Whatcom,  Wash- 
ington and  Thomas  Moran  for  the  grading, 
sldewalking  and  improving  of  Maple  St,  be- 
tween High  Street  and  Newell  Street  has  a 
claim  for  the  sum  of  $1026.52  against  the 
Bond  taken  from  Thomas  Moran  wherein  he 
is  the  principal  and  Miller  G.  Scouten  &  Ot- 
to Matthes  are  sureties.  Andrew  Strandell, 
by  D.  T.  Wlnne,  Her  Attorn^."  The  dty 
officers  notwithstanding  this  notice  paid  the 
l>alance  due  on  account  of  the  contract  over 
to  Moran,  leaving  the  claim  unaatisfled.  The 
present  action  is  an  action  upon  the  b<»d 
to  recover  the  contract  price  of  the  lumber 
furnished  the  contraqtot  for  uw  in  imi»o'r* 
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iag  the  street  The  trial  court  limited  the 
amonnt  of  the  recovery  to  the  lumber  actual- 
ly used  In  the  construction  work,  and  the 
Jury,  returned  a  verdict  for  the  amount  so  us- 
ed at  the  contract  price,  with  interest.  Judg- 
ment was  afterwards  entered  upon  the  ver- 
dict, and  this  appeal  is  taken  therefrom. 

The  first  assignment  of  error  goes  to  the 
sufficiency  of  the  notice  above  quoted.  The 
notice  Is  thought  to  be  fatal  to  the  respond- 
ent's right  of  recovery,  first,  because  it 
claims  as  due  a  much  larger  sum  than  was 
actually  due  the  respondent;  and,  second, 
that  it  was  not  signed  by  the  respondent. 
As  to  the  first  objection,  it  is  not  necessarily 
ftital  to  the  respondent's  right  of  recovery 
that  the  notice  stated  a  larger  sum  to  be  due 
than  was  afterwards  actually  recovered. 
With  regard  to  statutory  liens,  courts  have 
often  held  them  invalid  where  an  exaggerat- 
ed statement  of  the  amount  due  was  made 
in  the  notice,  or  where  the  amount  claimed 
was  unduly  enlarged  by  the  intermixture  of 
llenable  and  nonlienabie  items,  but  even  in 
these  cases  there  must  have  been  a  willful 
misstatement  of  the  amount  due,  or  an  exag- 
geration so  gross  as  to  imply  willful  mis- 
statement, l>efore  that  result  would  follow. 
Mistakes  made  in  good  faith,  although  in- 
creasing the  claim  t>eyond  the  amount  Just- 
ly due,  are  not  fatal  to  a  maintenance  of  the 
claim  for  the  amount  actually  due.  Powell 
V.  Nolan,  27  Wash.  318,  338,  67  Pac.  712,  68 
Pac.  389;  Robinson  v.  Brooks,  31  Wash.  60, 
71  Pac.  721.  The  same  rule  should  apply  to 
notices  under  the  statute  In  consideration 
here.  If  the  notice  is  made  in  good  faith, 
under  the  honest  belief  that  the  amount  de- 
manded Is  Justly  due,  the  claimant  should 
not  be  denied  the  right  to  recover  for  the 
amount  actually  due  merely  because  his  no- 
tice does  overstate  his  just  claim.  Actual 
fraud  or  acts  from  which  fraud  is  necessari- 
ly implied  should  be  shown  before  that  re- 
sult should  be  held  to  follow.  The  trial 
court,  therefore,  did  not  err  in  refusing  to 
rule  as  a  matter  of  law  that  the  mere  fact 
that  the  amonnt  due  was  overstated  in  the 
notice  filed  with  the  city  council  barred  the 
right  to  recover  the  amount  Justly  due. 

The  statute  provides  that  the  notice  re- 
quired to  be  given  the  board  with  whom 
the  bond  is  filed  "shall  be  signed  by  the 
person  or  corporation  making  the  claim  or 
giving  the  notice" ;  and  it  is  urged  in  support 
of  the  second  branch  of  the  objection  that 
the  notice  at  bar  is  neither  signed  by  the 
present  claimant  nor  by  any  one  on  her 
behalf,  but  is  signed  t>y  a  strango'  to  the  rec- 
ord, nie  respcmdent  was  doing  business 
through  an  agent  under  the  name  of  "A. 
Strandell,  Agent";  Andrew  Strandell  being 
the  full  name  of  the  person  who  so  acted. 
The  notice  waa  signed,  it  will  be  observed, 
by  Andrew  Strandell  without  the  addition 
of  the  word  "Agent,"  and  this  omission  is 
thought  to  render  the  notice  void,  since,  as 
tt  IB  clalm^.  SKh.  a  sicniBg  is  qeiUier  a 


signing  by  the  real  nor  the  trade  name  of 
the  claimant  But  the  primary  purpose  of 
the  statute  is  notice.  It  is  Intended  to  In- 
form the  city  and  the  bondsmen  of  the  con- 
tractor wbo^  If  any,  of  the  laborers,  me- 
chanics, and  materialmen  have  not  been 
paid,  and  any  form  of  notice  does  this, 
and  does  not  mislead  either  the  city  or  the 
l)ondsmen  to  their  Injury,  is  sufilcient  to 
comply  with  the  statute.  In  the  case  before 
us  there  is  no  pretense  that  either  the  city 
or  the  bondsmen  were  misled,  or  that  it 
was  want  of  such  notice  that  prevented  the 
retention  of  the  amount  of  this  claim  from 
the  balance  due  the  contractor  paid  him 
or  on  his  orders  after  the  notice  was  receiv- 
ed. The  record  does  show  tliat  the  city 
officers  were  misled  by  a  transaction  of 
some  kind  had  between  the  contractor  and 
a  third  party,  but  it  was  not  one  for  which 
the  respondent  was  responsible. 

It  is  next  contended  that  the  contract  be- 
tween Moran  and  the  city  was  assigned  by 
Moran  to  one  Clark  without  the  Imowledge 
or  consent  of  the  sureties,  and  that  such 
assignment  relieved  the  sureties  from  their 
obligation.  But  whether  this  result  would 
follow  were  the  fact  established  we  do  not 
need  to  determine.  The  question  whether  it 
was  so  assigned  was  a  disputed  question 
at  the  trial  on  which  contradictory  evidence 
was  introduced.  The  ijuestion,  therefore^ 
was  one  for  the  jury.  It  was,  moreover, 
submitted  to  them  by  the  court  and  deter- 
mined in  favor  of  the  respondent  This 
concludes  the  question  in  this  court 

The  last  contention  is  that  the  respondent 
was  tendered  payment  in  full  by  Moran  and 
the  city  council  of  all  that  was  Justly  due 
her  long  prior  to  the  commencement  of  this 
action,  and  that  this  tender  was  refused. 
These  facts,  it  is  claimed,  exonerated  the 
sureties.  But  here,  also,  the  facts  were  in 
dispute.  Whether  or  not  there  was  such  a 
tender  was  a  disputed  question  which  the 
court  submitted  to  the  jury  who  determined 
it  contrary  to  the  contention  of  the  appel- 
lants. True,  the  appellants  say  there  was 
no  substantial  testimony  contradicting  their 
contention,  but  we  find  against  it  the  posi- 
tive testimony  of  the  respondent's  agent 
Whether  his  testimony  was  true  or  false 
was  for  the  Jury  and  trial  judge  to  deter- 
mine. This  court  lias  no  authority  to  weigh 
the  evidence. 

The  Judgment  is  affirmed. 

HADIiET.  C.  J.,  and  RUDKIN,  ROOT, 
CROW,  MOUNT,  and  DUNBAR,  JJ.,  concur. 


GRIFFIN  V.  CITY  OF  TAOOMA  et  al. 
(Supreme  Court  of  Washington.    June  1,  1908.) 

1.  Waters  and  Water  Courses  —  PtrBi.io 
Supply— Acquisition  by  Municipality— 
Purchase  of  Water  System— Sufficiebct 
of  Ordinance. 

Where  the  electors  of  a  city  authorlied  by 

their  vote  the  purphase.of  all  aources  of  water 


Digitized  by  LjOOQIC 


1108 


03  PACIFIC  RBPOBTER. 


{Wash. 


supply  either  owned  or  operated  by  a  private 
Water  company  in  connection  with  its  water 
systom,  tlie  property  authorized  to  be  purcliased 
included  certain  springs  which  the  company 
had  provided  for  its  system,  but  had  not  actual- 
ly drawn  water  from ;  and  it  was  not  necessary 
that  the  Bprings  be  specifically  mentioned  in 
the  ordinance  submitting  the  question  of  pur- 
chase to  the  voters. 

2.  Same. 

Pierce's  Code,  i  3784  (Ballinger's  Ann. 
Codes  &  St.  {  830),  provides  that,  when  a  plan 
for  furnishing  water  to  a  city  shall  afterwards 
be  deemed  insufficient,  the  city  council  may  de- 
termine the  fact  by  resolution,  and  may  there- 
upon by  ordinance  submit  to  the  electors  any 
new  plan  or  extension.  A  city  purctiaaed  the 
different  sources  of  water  supply  owned  by  a 
private  company,  one  of  which  was  not  being 
nsed  as  a  part  of  its  water  system.  Held,  that 
the  city,  in  afterwards  connecting  that  source 
with  the  city  mains,  did  not  change  the  plan  of 
the  system,  and  no  vote  was  required  to  au- 
thorize the  connection. 

3.  MUNICIPAI,  OoRPOBATtON*— FiSCAI.  MAN- 
AGEMENT—DIVERTING  Funds  fbok  Oeneb- 
Ai.  TO  Special  Funds— "Diverted." 

Revised  Charter  and  Ordinances  of  Taco- 
ma,  i  JXS,  pp.  79,  80,  provides  that  moneys  col- 
lected by  taxation  for  social  funds  provided 
by  law  shall  remain  therein,  and  that  all  funds 
raised  by  a  vote  of  the  people  or  by  special 
taxation  for  a  special  purpose  shall  be  used  for 
that  purpose  and  none  other,  and  that  no  fund 
shall  be  "diverted"  from  the  purpose  for  which 
it  was  originally  assessed  or  collected  or  voted 
by  the  people,  without  submission  of  the  ques- 
tion to  a  vote  of  the  people,  etc.  Held,  that 
the  word  "diverted"  contemplates  the  perman- 
ently turning  of  a  fund  from  its  purpose,  the 
equivalent  of  appropriation  for  some  other  use, 
and  not  the  temporary  transfer  of  the  general 
fund  to  another  fund  with  an  assured  mcome 
under  the  control  of  the  city  when  necessary 
to  expedite  the  city's  business. 

4.  SAin. 

While  city  authorities  may  transfer  from 
Its  general  fund  moneys  as  temporary  loans  to 
other  funds,  they  should  exercise  common  busi- 
ness sense  in  making  the  transfer,  and  not  trans- 
fer liiem  to  special  funds  that  have  not  an  as- 
sured and  certain  source  of  income,  the  collec- 
tion of  which  is  under  the  control  of  the  city 
itself,  so  as  to  imperil  the  general  fund. 

5.  Same  —  Indebtedness  —  Constitotionax 
Inhibition— Pledging  Water  Receipts  as 
Special  Fund. 

The  mere  pledge  of  water  receipts  as  a 
special  fnnd  by  a  city  does  not  create  a  debt 
within  the  constitutional  inhibition  against  mu- 
nicipal indebtedness. 

6.  Same— Necessitt  fob  Vote  of  People. 

A  vote  of  the  people  is  unnecessary  to  au- 
thorize the  pledging  of  city  water  receipts  to 
a  special  fund  for  the  purpose  of  furthering 
a  general  plan  of  utilising  water  sources  ac- 
quired in  pursuance  of  a  vote  once  taken. 

7.  Same— Construction  of  Statute. 

Pierce's  Code,.S  31544,  subd.  "b"  (Ballinger's 
Ann.  Codes  &  St.  f  1077y,  relating  to  the  con- 
struction and  maintenance  of  waterworks  sys- 
tems by  municipalities,  and  pi-Oviding  that  a 
special  fund  may  be  created  for  tlie  purpose  of 
defraying  the  cost  and  expense  of  construction, 
and  that  bonds  or  warrants  may  be  issued,  pie- 
scribes  the  procedure  necessary  when  actual 
indebtedness  is  created  against  the  city,  and 
does  not  apply  where  water  receipts  alone  are 
ftledged  in  such  *  manner  as  to  create  no  In- 
debtedness. 

Sb  Sake  —  Waterwobks  —  Expenbb  or  Uc- 
ntovntENTs— Power  of  Citt. 

In  the  absence  of  express  legislation  the 
d«tails  as  to  the  >ezptediture  of  a  part  «f  the 
■MHM7»  rsesiMd.  Itom  Um  «pei»tign  «t  •  dty 


water  plant,    tor  tbe  purpose  of  Increasing  the 
utility  of  the  system,  may  be  regulated  by  the 
city   authorities. 
9.  Same— Contract— Effect  of   Failure  or 

Officeb  to  Countersign. 

A  city  charter  provision  that  contracts  en- 
tered into  by  the  city  shall  be  countersigned  bj 
the  comptroller  is  merely  directory,  and,  where 
the  law  does  not  clearly  make  the  countersigning 
necessary,  the  failure  of  the  comptroller  to  i)er- 
form  that  purely  ministerial  duty  does  not  af- 
fect the  validity  at  a  contract  anthoritatively 
executed  in  behalf  of  the  city  by  the  commission- 
er of  public  works. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dis. 
vol.  36,  Municipal  Corporations,  {  676.] 

Rudkin  and  Fnllerton,  JJ.,  dissenting  in  part. 

Appeal  from  Superior  Court,  Pierce  Coun- 
ty;   M.  L.  Clifford,  Judge. 

Action  by  F.  L.  Grlffla  against  the  clt7 
of  Taooma  and  another  to  eujoin  tbe  con- 
struction of  a  pipe  line.  Judgment  of  dis- 
missal, and  plaintiff  appeals.    Affirmed. 

Leo  ft  Cass,  for  appellant  C.  M.  RIddell, 
J.  W.  Quick,  C.  E.  Dnnkleberger,  F.  R  Bak- 
er, Frank  Latcham,  and  T.  L.  Stiles,  for  re- 
spondent city  of  Tacoma.  Titlow  ft  HulTer, 
for  respondent  Savage. 

HADLET,  G.  J.  This  action  was  brought 
by  the  plaintiff,  as  a  resident  cltlsen  and  tax- 
payer  of  the  city  of  Tacoma,  to  enjoin  that 
city  and  its  codefendant  Savage  from  pro- 
ceeding with  the  construction  of  a  main 
pipe  line  and  other  adjancts  to  connect  cer- 
tain springs,  known  as  "Maplewood  Bprlnga," 
with  the  water  system  of  Tacoma  as  now 
oi)erated.  In  the  month  of  March,  1908, 
the  city  council  of  Tacoma  duly  passed 
an  ordinance  numbered  3284,  authorlEing 
such  construction,  and  provided  that  tlie 
commissioner  of  public  works  in  calling  for 
bids  should  state  that  tbe  contractor  for 
any  part  of  the  wort  should  agree  to  ac- 
cept payment  In  cash  by  warrants  drawn 
upon  and  payable  out  of  the  Maplewood 
extension  fund,  as  created  and  established 
by  ordinance.  Tbe  same  ordinance  also 
created  such  special  fund  by  setting  aside 
from  the  gross  revenues  all  proceeds  derived 
from  tbe  waterworks  system  now  bdonglng 
to,  or  which  may  hereafter  belong  to,  the 
city  at  least  SO  per  emit,  thereof,  exdtislve 
of  revenue  for  water  used  by  the  city  for 
municipal  purposes,  and  provided  that  all 
moneys  so  set  aside  and  placed  in  such 
special  fund  shall  be  applied  solely  to  pay- 
ment for  the  aforesaid '  constractlon  and  to 
other  expenses  necessarily  incidental  to  such 
construction.  On  the  same  day  the  ctty 
also  passed  Oordlnance  No!  S28B,  tqr  the  tenns 
Of  whloh  there  is  tninUerred  from  the  gen- 
eral fund  Of  the  dty  to  the  said  special 
futid  'the  sum  of  flO0,O0O.  Tlw  transfer  was 
made  In  the  nature  of  a  tantwnury  loan  from 
the  general  fund  to  the  special  fnnd,  to 
be  returned  to  the  general  fnnd  under  the 
provlaloiis  of  Ordln>n<»  8284,  and  alB6  Of 
Ordinance  8201.  The  latter  ocdlaanoe  ex- 
presaly  {vovldts  ttet,  wAw  nOf  mtuew  H 
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by  ordinance  transferred  from  one  fnnd  of 
the  city  to  another,  the  sum  so  trnnaferred 
shall  be  by  the  proper  officers  transferred 
back  to  the  original  fnnd  whenever  there  la 
a  sufficient  amount  In  the  fund  to  which 
the  transfer  was  made  to  return  the  amount 
so  transferred.  The  commissioner  of  pub- 
lic works  advertised  for  bids,  and  the  city 
let  two  contracts  to  the  defendant  Savage, 
under  the  terms  of  the  ordinance  as  afore- 
said. One  contract  was  for  the  building  of 
the  main  pipe  line  between  Maplewood 
Springs  and  the  city  of  Tacoma,  In  length 
from  8'^  to  9  miles,  for  the  price  of  $110,387, 
and  the  other  was  for  the  construction  of 
a  force  main  In  the  city  for  such  extension, 
for  the  price  of  $48,643.  The  contractor 
entered  upon  the  prosecution  of  the  work, 
and  thereupon  this  suit  was  brought  to  en- 
join Its  further  continuance,  as  well  as  all 
further  proceedings  to  accomplish  flie  con- 
struction under  said  ordinances  and  con- 
tracts. The  cause  was  tried  by  the  court, 
and  resulted  In  a  judgment  denying  any  In- 
junctive relief  and  dismissing  the  action. 
The  plaintiff  has  appealed. 

Appellant's  first  contention  Is  that  the 
Maplewood  Springs  extension  Is  an  addition 
to  the  present  water  system  of  the  city,  and 
that  Ordinance  3264  does  not  provide  for 
submitting  to  the  eleetora  of  the  city  for 
their  ratification  or  rejection  the  question 
of  making  said  addition.  It  most  be  deter- 
mined whether  the  extension  is  In  fact  an 
addition  to  the  present  water  system  wblcb 
calls  for  ratification  by  the  electors.  Under 
the  terms  of  Ordinance  No.  T90,  the  electors 
of  the  city  did  hold  an  election  in  1893  to 
determine,  among  other  things,  whether  the 
dty  should  purchase  of  the  Tacoma  Light 
&  Water  Company  its  waterworks  and  all 
sources  of  water  supply  then  owned  or  oper- 
ated by  said  company  as  part  of  its  water 
system.  The  vote  was  In  favor  of  such  pur- 
chase, and  the  same  was  effected;  the  regu- 
larity of  the  proceedings  being  upbeid  by 
this  court  in  Seymour  v.  Tacoma,  6  Wash. 
188,  82  Pac.  1077.  The  company  then  owned 
the  Maplewood  Springs  in  connection  with 
Its  water  system,  and  they  belonged  to  and 
were  a  part  of  the  various  sources  of  water 
supply  which  the  company  had  provided  for 
its  system,  although  it  had  not  previously 
actually  drawn  water  from  these  particular 
springs.  They  were  held  as  a  reserve  source 
of  supply  for  future  use.  The  springs  v^ere 
transferred  by  the  company  to  the  city  as 
h  part  of  its  water  system,  and  the  city 
lias  ever  since  been  the  owner.  Through  the 
proceedtngs  here  attacked  by  appellant  the 
city  is  now  seeking  to  utilize  this  source  of 
supply  which  It  acquired  and  has  for  years 
owned  and  held  as  part  of  its  source  of  sup- 
ply to  Its  water  system.  Appellant  makes 
the  point  that,  inasmuch  as  the  Maplewood 
Springs  were  not  specifically  mentioned  in 
Ordisance  790,  the  electors  therefore  did 
not  autliorlse  their  purchase  by  tlie  vote  tf 


1893.  We  think  It  was  not  material  that 
they  should  have  been  specially  mentioned. 
The  electors  by  their  vote  authorized  the 
purchase  of  all  sources  of  water  supply 
either  owned  or  operated  by  the  company  In 
connection  with  Its  water  system.  This  cov- 
ered the  springs  in  question,  and,  when  the 
city  acquired  them,  they  became  a  part  of 
Its  authorized  water  system  which  it  may 
now  utilize.  We  do  not  think  there  has  been 
any  change  of  plan  as  contemplated  by  the 
statute  of  1895.  Section  8784,  Pierce's  Code 
(BalUnger's  Ann.  Codes  &  St  {  835).  This 
statute  has  been  called  to  our  attention  in 
a  brief  filed  by  the  new  city  attorney  of 
Tacoma,  who  assumed  his  official  duties  aft- 
er this  cause  was  submitted  here.  The  at- 
titude of  the  present  city  administration  to- 
ward this  controversy  seems  to  differ  from 
that  of  the  administration  which  was  in 
charge  when  the  cause  was  first  submitted 
here.  The  city  cannot  now,  however,  be 
heard  to  repudiate  its  former  position  if  that 
position  Is  sustainable  In  law,  but  we  receive 
the  suggestions  of  the  present  city  attorney 
as  presenting  points  which  should  be  con- 
sidered in  the  determination  of  the  con- 
troversy. We  believe  that  the  above  statute 
cited  by  him  is  inapplicable  here,  for  the  rea- 
son that  this  case  does  not  present  one  of  a 
change  of  plan,  but  the  city  is  simply  ad- 
hering to  Its  original  plan  of  utilizing  the 
different  sources  of  water  supply  which  it 
purchased  from  the  Tacoma  Light  &  Water 
Company  by  authority  of  a  vote  of  the 
people  then  taken,  and  no  vote  is  now  re- 
quired to  authorise  the  details  of  further- 
ing that  plan. 

The  appellant's  next  contention  is  that 
the  transfer  of  money  from  one  fund  of  the 
city  to  another  as  provided  by  Ordinance 
3265  Is  prohibited  by  the  city  charter.  The 
charter  provision  referred  to  Is  section  96, 
pp.  79,  80,  Revised  Charter  and  Ordinances 
of  the  City  of  Tacoma,  and  is  as  follows: 
"Immediately  after  the  annual  tax  levy  the 
city  treasurer  shall  open  and  keep  separate 
and  distinct  accounts  with  each  special  fund 
made  necessary  by  law,  and  whenever  any 
taxes  shall  be  collected  and  paid  Into  the 
treasury  he  shall  credit  each  fund  with  Its 
proportionate  amount  of  such  tax,  and  the 
same  shall  remain  so  credited  and  shall  be 
paid  out  only  in  payments  of  orders  drawn 
against  said  fnnd.  All  funds  raised  by  a 
vote  of  the  people  or  by  special  taxation,  or 
tn  any  other  manner  for  a  special  purpose, 
shall  be  used  for  that  purpose,  and  none 
other.  No  fund  shall  be  diverted  from  the 
purpose  for  which  it  was  originally  assessed 
or  collected  or  voted  by  the  people  without 
the  proposition  therefor  Is  submitted  to  a 
rote  of  the  people  and  authorized  by  at  least 
a  majority  vote  at  either  a  special  or  general 
election.  The  treasurer  shall  keep  such  ac- 
counts and  make  such  other  reports  and 
perform  such  other  duties  inddebt  to  bis 
office  aa  may  be  prescribed  by  ordinance."    tt 
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will  be  seen  that  the  charter  provlBion  first 
deals  with  the  subject  of  special  funds  pro- 
vided by  law,  and  requires  that  moneys 
which  have  been  collected  by  taxation  for 
such  special  funds  shall  remain  therein.  It 
is  not  provided  that  moneys  which  have 
been  collected  for  the  general  fund  for  gen- 
eral municipal  purposes  may  never  in  the 
Interest  of  expediting  the  city's  business 
be  temporarily  transferred  to  a  special  fund ; 
but  it  is  provided  that  no  fund  shall  ever 
be  diverted  from  the  purpose  for  which 
It  was  originally  collected.  The  word  "di- 
verted" is  used  in  the  sense  of  turning 
permanently  from  its  purpose,  the  equivalent 
of  appropriation  for  some  other  use.  A  tem- 
porary transfer  from  the  general  fund  to 
another  fund  with  an  assured  income  is  not 
an  appropriation  or  diversion.  With  its 
outstanding  credit  against  the  other  fund, 
the  assets  of  the  general  fund  remain  the 
same,  and  its  power  to  accomplish  general 
municipal  purposes  has  not  been  decreased. 
The  city  controls  both  funds,  and  it  is  un- 
der the  legal  obligation  to  see  that  the  gen- 
eral fund  Is  seasonably  reimbursed  from  the 
source  of  supply  to  the  special  one.  Of 
course,  the  city  authorities  must  exercise 
common  business  sense  In  making  such  trans- 
fer. As  a  personal  loan  of  magnitude  is 
not  ordinarily  made  to  an  individual  who 
is  Insolvent,  so  a  city  should  not  transfer 
its  general  fund  moneys  as  temporary  loans 
to  other  funds  that  have  not  assured  and 
certain  sources  of  Income,  the  collection  of 
which  Is  under  the  control  of  the  city  Itself. 
The  evidence  shows  the  special  fund  in  this 
case  to  be  such.  The  Income  from  the  water 
system  is  about  $20,000  a  month,  and  the 
amount  is  Increasing.  The  city  collects  and 
disposes  of  this  money,  and  has  provided  for 
placing  one-half  of  the  water  Income  in  the 
special  fund.  The  city  owns  the  water  sys- 
tem, with  a  large  amount  of  money  Invested 
therein.  The  people  are  dependent  upon  the 
city  for  their  water  supply  which  they  must 
have  for  the  conveniences  and  necessities 
of  life.  The  city  fixes  the  water  rates,  and 
enforces  collection  with  practically  the  same 
regularity  and  universality  that  it  levies  and 
collects  general  taxes.  The  source  of  supply 
to  the  special  fund  is  therefore  to  all  intents 
and  purposes  as  constant  and  certain  as 
that  of  the  general  fund.  The  purpose  of 
the  transfer  made  by  the  city  is  doubtless 
to  provide  immediate  funds  for  carrying  on 
the  construction,  so  that  there  may  be  no 
delay  while  awaiting  the  incoming  of  water 
taxes.  The  transfer  under  such  circum- 
stances does  not  Imperil  the  general  fund, 
and,  if  the  city  in  the  accomplishment  of 
the  purpose  to  supply  suflldent  water  to 
Its  people  finds  that  such  transfer  will  ac- 
celerate such  needed  result,  there  is  nothing 
in  the  charter  provision  that  prevents  it. 

It  is  next  suggested  that  the  proposed 
pledging  of  the  water  receipts  and  the  trans- 
fer from  the  general  to  the  special  fund  wilt 


obligate  the  cMy  for  new  indebtedness  which 
It  cannot  Incur  by  reason  of  the  constitn- 
tional  limitation  npon  that  subject  This 
court  has  already  held  that  the  mere  pledge 
of  the  water  receipts  as  a  special  fund  does 
not  create  a  debt  against  the  municipality 
within  the  meaning  of  the  constitutional  in- 
hibition. Winston  V.  Spokane,  12  Wash.  524, 
41  Pac.  8S8;  Faulkner  v.  Seattle,  19  Wash. 
320,  53  Pac.  365;  Dean  v.  City  of  Walla 
Walla  (Wash.)  92  Pac.  895.  We  have  also 
seen  from  what  has  already  been  said  that 
the  transfer  from  the  one  fund  to  the  other 
creates  no  indebtedness  against  the  city.  It 
is  a  mere  temporary  loan  to  a  fund,  with  an 
assured  income,  whose  sources  of  supply  are 
entirely  under  the  control  of  the  city.  The 
city's  general  funds  are  not  thereby  in  fact 
reduced,  inasmuch  as  the  credit  of  the  gener- 
al fund  for  the  temporary  transfer  is  the 
equivalent  of  cash  as  a  working  asset,  and  no 
new  debt  of  the  city  arises. 

It  is  suggested  in  the  brief  of  the  present 
city  attorney  that  the  pledging  of  the  water 
receipts  should  be  authorized  by  a  vote  of  the 
people.  Ko  statute  is  pointed  out  which  so 
expressly  provides;  and.  Inasmuch  as  tlieir 
pledging  does  not  create  a  municipal  indebt- 
edness, it  would  seem  that  such  vote  is  un- 
necessary where  the  funds  are  being  used  to 
further  a  general  plan  of  utilizing  water 
sources  which  have  been  acquired  in  pursu- 
ance of  a  vote  once  taken.  The  brief  of  tlie 
present  city  attorney  also  suggests  that  ordi- 
nance 3264:  falls  to  provide  for  certain  de- 
tails required  by  the  statute  of  1901,  as 
found  in  subdivision  "b,"  g  3644,  Pierce's 
Code  (Balllnger's  Ann.  Codes  &  St.  8  1077). 
From  an  examination  of  the  entire  section, 
we  think  it  appears  that  the  details  enu- 
merated In  subdivisions  "a"  and  "b"  relate 
to  procedure  when  actual  Indebtedness  is 
created  against  the  city.  The  two  subdivi- 
sions are  Immediately  preceded  by  the  fol- 
lowing language:  "When  the  system  or  plan 
has  been  adopted  and  the  creation  of  an  in- 
debtedness by  the  issuance  of  bonds  or  war- 
rants assented  to  as  aforesaid,  the  said  cor- 
poration shall  be  authorized  and  empowered 
to  construct  and  acquire  the  improvements  or 
lands  contemplated,  and  to  create  an  indebt- 
edness and  to  issue  bonds  or  warrants  there- 
for, or  for  the  condemnation  thereof,  as 
hereinafter  provided,  to  wit."  Subdivision 
"a"  relates  to  details  for  the  issuance  of 
bonds  evidencing  a  general  indebtedness,  and 
subdivision  "b"  authorizes  the  city  authori- 
ties at  their  option  to  create  a  special  fund 
from  the  water  receipts,  which  fund  ap- 
pears to  be  intended  as  in  the  nature  of  ad- 
ditional security  for  the  general  indebted- 
ness. That  subdivision  "b"  deals  with  a 
method  of  securing  general  indebtedness  we 
think  appears,  not  only  from  the  general  con- 
text of  the  whole  section,  but  also  from  the 
specific  provision  in  subdivision  "b"  that  "the 
city  or  town  authorities  may  from  time  to 
time,  l^y  ordinance,  transfer  to  any  such  qie- 
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dal  fund  any  other  available  funds  of  said 
city."  There  can  be  no  other  "available 
funds"  that  can  be  so  transferred,  where  the 
special  fund  Is  composed  entirely  of  water 
receliits,  which  alone  are  pledged  and  In  such 
a  manner  as  to  create  no  Indebtedness  agalns 
the  city.  That  ordinance  does  not  therefore 
deal  with  the  conditions  contemplated  by  the 
statute  cited,  but  it  Is  confined  to  the  subject 
of  Increasing  the  utility  of  the  water  system 
by  the  mere  expenditure  of  a  part  of  the 
moneys  received  from  the  operation  of  the 
water  plant  Itself.  In  the  absence  of  express 
legislation  upon  the  subject,  the  method  of 
such  expenditure  In  Its  details  may  be  regu- 
lated by  the  city  authorities. 

We  think  the  suggestion  by  appellant  that 
the  contract  Is  void  because  not  countersign- 
ed by  the  city  comptroller  Is  without  merit. 
It  Is  true  there  Is  a  city  charter  provision 
to  the  effect  that  contracts  entered  into  by 
the  city  shall  be  countersigned  by  the  comp- 
troller; but  the  provision  is  directory  mere- 
ly, and  the  failure  to  so  countersign  does  not 
render  the  contract  void.  Unless  the  law 
clearly  makes  the  countersigning  necessary 
to  the  validity  of  the  contract,  the  duty  to 
countersign  Is  merely  ministerial,  and  the 
failure  of  a  ministerial  oflBcer  to  discharge 
that  duty  does  not  affect  the  validity  of  the 
contract.  The  contract  was  authoritatively 
executed  In  behalf  of  the  city  by  the  com- 
missioner of  public  works,  and  the  comptrol- 
ler's duty  in  the  jiHremlses  was  clerical,  with- 
out discretion  on  his  part,  and  he  could 
doubtless  have  been  compelled  to  perform  it. 
State  ex  rel.  Benz  v.  District  Court,  32  Minn. 
181,  19  N.  W.  732;  Goodyear  Rubber  Co.  v. 
CIt7  of  Boreka,  135  Cal.  613,  67  Pac.  1048. 

We  find  no  substantial  groTUid  for  revers- 
ing the  Judgment  of  the  lower  court,  and  It 
is  therefore  affirmed. 

MOUNT,  CBOW,  DUNBAR,  and  ROOT. 
JJ.,  concur. 

RUDKIN.  J.  I  concur  In  the  majority 
opinion,  except  in  so  far  as  it  upholds  the 
right  of  the  city  to  transfer  or  loan  money 
from  the  general  fund  to  the  special  water 
fund.  I  am  also  inclined  to  agree  with  the 
majority  that  the  charter  provision  applies 
only  to  a  permanent  diversion  of  funds.  But 
It  does  not  follow  from  this  that  the  dty 
baa  power  to  shift  its  funds  or  loan  its  cred- 
it in  the  manner  proposed.  On  the  contrary, 
its  powers  are  limited  and  defined  by  the  law 
of  Its  creation,  and,  when  its  authority  Is 
challenged,  It  must  be  able  to  iMint  to  the 
source  of  its  power.  The  harden  does  not 
rest  en  the  challenging  party  to  point  out 
the  restraint  or  prohibition.  If  the  city  may 
transfer  or  loan  $100,000,  it  may  transfer  or 
loan  the  full  amount  necessary  to  construct  a 
water  or  light  plant  and,  when  Its  credit 
is  thus  loaned,  its  liabilities  are  Increased  to 
the  extent  of  the  loan.  The  adequacy  or  in- 
adequa<7  of  any  security  it  may  have  or  hold 


Is  entirely  beside  the  question.  The  security 
may  be  good  In  this  case,  but  It  may  be  bad 
in  the  next,  and  the  existence  of  the  power 
cannot  depend  on  the  wisdom  or  folly  that 
may  accompany  its  exercise.  I  therefore  dis- 
sent 

FULLERTON,  J.    I  dissent  for  the  reason 
stated  by  RUDKIN,  J. 


RUMBLE  et  al.  v.  CUMMINGS. 
(Supreme  Court  of  Oregon.     June  9,  1908.) 

1.  Al'PEAL    AND    ERBOB    —    PBESEHTATION     OP 
QtTESTIONS — PLEADIXG — RePI,Y. 

Where  a  reply  was  not  challenged  in  any 
manner  in  the  trial  court,  any  defect  therein 
is  waived. 

fEid.  Note.— For  cases  in  point,  gee  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  i  1244.] 

2.  Principal  and  Agent— Proof  of  Aqenct 
— Matters  to  be  Shown. 

Where  a  party  rnlies  upon  a  contract,  made 
with  a  person  claiming  to  be  an  agent  of  an- 
other party,  he  must  prove,  where  the  agency  is 
disputed,  that  the  person  claimed  to  be  an  agent 
was  expressly  empowered  by  the  person  for 
whom  he  acted  to  make  the  agreement  for  him, 
and  that  the  terms  of  the  contract  made  were 
within  the  scope  of  the  authority  conferred,  or 
that  the  principal  knowingly  permitted  the 
agent  to  assume  that  he  had  power  to  make  such 
contracts,  or  held  the  agent  out  to  the  public 
as  possessing  snch  power,  or  that  the  principal, 
with  full  knowledge  of  the  agent's  arrogation  of 
power  in  making  the  contract,  ratified  the  agree- 
ment. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  40,  Principal  and  Agent  iS  30,  391.] 

3.  Same  —  Adthobitt  of  Agent— Evidence 

OF. 

A  person,  employed  by  a  lumber  forwarding 
company  as  overseer  or  field  overseer,  whose 
duty  was  to  protect  the  interests  of  the  compa- 
ny, to  protect  their  timber  from  being  destroyed, 
to  see  that  the  company's  men  were  paid,  and  that 
there  would  be  no  labor  liens  on  the  property, 
had  no  authority,  as  agent  of  the  forwarding 
company,  to  enter  into  a  contract  for  the  con- 
struction of  a  dam,  with  a  party  furnishing  the 
forwarding  company  with  timber  under  con- 
tract. 

[Ed.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  40,  Principal  and  Agent,  g  255.] 

4.  Same  — '  Ratification  of  Unauthobjzkd 
CoNTBACT— Evidence— Sufficiency. 

Where  an  agent  had  no  authority  to  enter 
Into  an  agreement  for  the  erection  of  a  dam,  a 
declaration  by  the  principal  that  he  did  not  In- 
tend to  put  any  mote  money  into  the  dam  was 
not  sufficient  to  show  a  ratification  of  the  agree- 
ment of  the  agent,  where  the  principal  asserted 
that  he  was  fnmishing  goods  and  loaning  mon- 
ey, to  the  person  with  whom  the  agent  contract- 
ed, to  conduct  hia  business. 

lEd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  40,  Principal  and  Agent,  §S  636-643,  661.] 

5.  Same  —  Detebmination  of  Aqent'B  Ad- 
THORiTT— Question  fob  Court. 

The  determination  of  whether  or  not  an 
agent  is  duly  authorized  to  manage  some  affair 
for  his  principal  is  a  matter  devolving  upon  the 
court 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  40,  Principal  and  Agent,  $$  724,  726.] 

9.  Evidence— Opinions— Agenct- 

In  an  action  against  a  principal  for  breach 
of  a  contract  made  by   an  alleged  ■•(«»{,  in 


Digitized  by 


Lioogle 


1112 


85  FAOiriC  BBPOBTBB, 


(Or. 


which  plaintiff  failed  to  prore  the  agent's  power 
to  make  the  contract,  by  showing  either  exjpresa 
authority,  holding  out  to  the  public,  or  ratifica- 
tion by  acceptance  of  benefits,  testimony  by 
plaintiff,  relating  to  the  agent's  authori^  to 
make  the  contract,  held  properly  excluded;  the 
question  whether  the  agent  was  duly  authorized 
being  for  the  court. 

[EJd.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  20,  Bridence,  {  2175.] 

7.  Affeai.  and  Ebbob— Objections  voa  Re- 
viBW— Examination  of  Witnesses. 

Where  an  objection,  in  the  trial  court,  to 
allowing  a  witness  to  refresh  his  memory  by 
looking  at  a  book  containing  a  statement  of 
certain  dealings,  was  made  on  the  sole  ground 
that  the  record  of  the  transaction  afforded  the 
best  evidence,  the  action  of  the  trial  court  over- 
ruling the  objection  would  not  be  reviewed  on 
appeal,  on  the  ground  that  error  was  committed 
in  permitting  the  witness  to  refresh  his  memory 
without  first  establishing  the  preliminary  facts 
essential. 

8.  Same  —  Recobd  —  Essentials  op— Supeb- 

FLDITY. 

Where  a  bill  of  exceptions  is  unreasonably 
voluminous  by  reason  of  the  incorporation  there- 
in of  immaterial  testimony,  the  Supreme  Court, 
in  reviewing  an  exception  to  a  ruling,  will  not 
search  the  entire  transcript  to  determine  wheth- 
er or  not  error  was  committed  in  the  ruling,  but 
wiU  presume  that  the  trial  court's  ruling  was 
correct. 

Appeal  from  Circuit  Court,  Union  Coun- 
ty;  T.  H.  Crawford,  Judge. 

Action  by  E.  W.  Rumble  and  another,  part- 
ners doing  business  as  the  Elgin  Forward- 
ing Company,  against  F.  M.  Cummlngs. 
From  a  Judgment  for  plaintiffs,  defendant 
appeals.    Affirmed. 

This  la  an  action  by  E.  W.  Rumljle  and 
F.  D.  McCully,  partners  doing  business  as 
the  Elgin  Forwarding  Company,  against  F. 
M.  Cummlngs,  to  recover  |998.77,  the  value 
of  certain  goods,  wares,  and  merchandise, 
alleged  to  have  been  sold  and  delivered  to 
the  defendant  at  bis  request,  and  for  money 
advanced  to  lUm.  The  answer  denies  the 
material  allegations  of  the  complaint,  and 
as  counterclaims  sets  up  five  separate  de- 
fenses, in  substance  as  follows:  (1)  That 
about  June  20,  1906,  the  parties  made  aa 
a^reeiMiit,  whereby  the  plaintiffs  stipulated 
to  purchase  for  the  defeadant  a  sawmill,  and 
to  put  It  In  suitable  condition  for  operation, 
and  also  to  furnish  blm  with  such  goods, 
and  to  advance  to  blm  such  sums  of  monc? 
aa  Klglit  be  necessary  to  enable  him  t»  pay 
the  laborers  whom  he  might  employ  In  manu- 
facturinf  lumber  and  in  making  railroad 
ties  from  certain  timber,  for  which  he  was 
to  receive  96  per  1,000  feet  for  the  lumber, 
and  20  cents  apiece  for  all  the  ttes  that 
might  be  accepted  by  an  agent  of  a  railway 
company;  that  the  agreed  value  of  such 
material,  when  delivered,  was  to  be  cred- 
ited on  account  of  the  money  and  goods  so 
advanced  and  furnished;  that  pursuant  to 
the  agreement  the  plaintlAs  purchased  the 
mill  for  the  defendant,  and  be  moved  It  to 
and  set  It  up  on  certain  land,  thereby  Incur- 
ring an  expense  of  |1,670.64,  but  on  Octo- 
ber 3>  1906,  they  unlawfully  took  possession 
of  ^  oiiU,  and  r«£us^  to  faniilah  hian  vltb 


any  more  goods,  or  to  advance  any  more 
money,  whereby  the  agreement  was  rescind- 
ed, to  bis  damage.  In  the  sum  of  money  last 
mentioned;  (2)  tiiat  If  they  had  permitted 
blm  to  manufacture  the  lumber  and  to  make 
tbe  ties,  be  would  have  made  a  net  profit 
of  $7,000,  of  which  sum  be  was  deprived  by 
their  conduct;  (3)  that,  relying  upon  tbe 
validity  of  the  agreement,  the  defendant 
made  2,204  ties  of  the  reasonable  value  <^ 
$440.80,  tbe  possession  of  which  the  plain- 
tiffs tocdi,  thereby  waiving  tbe  Inspection 
mentioned;  (4)  that  be  received  from  them 
goods  of  tbe  value  of  $347.16,  and  no  more, 
which  are  tbe  commodities  mentioned  In  tbe 
complaint,  and  which  goods  were  returned 
to  the  plaintiffs,  who  agreed  to  give  tbe  de- 
fendant credit  therefor  on  the  settlement 
of  their  accounts,  and  that  by  reason  of 
such  stipulation,  they  ought  not  to  be  per- 
mitted to  recover  in  this  action;  (5)  tbat 
at  their  request  he  also  made  for  them  3,020 
other  ties,  of  tbe  value  of  $483.20,  no  part 
of  which  sum  has  been  paid.  The  reply 
denies  tbe  material  allegations  of  new  mat- 
ter in  tbe  answer,  and  also  avers  facts  ap- 
plicable to  tbe  several  causes  of  defense, 
upon  which  Issues  tbe  cause  was  tried;  and, 
judgment  having  been  rendered  against  tbe 
defendant,  be  appeals. 

J.  W.  Knowles,  for  appellant.  F.  S.  Ivan- 
hoe,  for  req>oadent8. 

MOORE,  J.  (after  stating  the  facts  as 
above).  It  Is  contended  by  defendant's 
counsel  tbat,  as  tbe  averments  of  new  mat- 
ter to  the  anBwer  are  not  controverted  hy 
tbe  reply,  an  error  was  committed  in  ren- 
dering Judgment  for  the  plaintiffs.  The 
reply  denies  the  'teaterial"  allegatJons  of 
tbe  answer,  exc^t  such  facts  stated  therein 
as  are  admitted  by  the  plaintiffs'  pleadings. 
The  adequacy  of  the  reply  was  not  chal- 
lenged In  any  manner  at  tbe  trial,  and, 
such  being  tbe  case,  any  defect  In  tbat  plead- 
ing was  thereby  waived.  Ready  v.  Schmitb 
(dcdded  May  28,  1806)  9S  Pa&  817. 

It  is  Insisted  tbat  an  error  was  ooBualtted 
lo  striking  out,  over  ohjectloa  and  exception, 
tbat  part  of  tbe  defendant's  testtmony  which 
tended  to  show  tliat  one  Leandra:  Martin 
was  ptaintilTs'  agent.  To  render  tbe  action 
of  tbe  court  la  this  particular  comprebensiTe 
it  will  be  -muxjmary  to  call  attentton  to  Mine 
ef  the  aalient  teatnres  eC  tbe  case,  as  tlwy 
were  devetoped  at  ttie  tviaL  A  eootmct, 
mafle  by  lh»  paftlea^  Jane  11.  1906,  ««•  re- 
ceived in  crvldence,  •  copgr  eif  wiidx  has  been 
sent  up,  abowing  tfa«k  the  de^ndamt  stip- 
slated  to  conrert  an  the  avatiabte  tinher 
on  certain  lands  In  UoloB  county  lnt»  rail- 
road ties,  wUch  he  was  tp  dellTer  to  the 
ptaitittfb  art  sscfa  places  as  they  might  deslg- 
aatev  In  quaatUies  as  desired,  but  not  less 
thOB  12,000  a  Kooth.  The  ties  wepe  to  be 
9t  oaUorcD  leagtb  asd  of  fear  daaoea,  4iUfer- 
l«g  in  width  and  thjekneas,  all  «(  which 
wer«  to  be  aufejeet  t»  tewectlon  kf  an  agent 
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of  the  Oregon  Railway  &  Navigation  Com- 
pany, whose  decision  was  final.  The  ties 
which  did  not  correspond  with  the  specifica- 
tions were  to  be  considered  as  "culls,"  and, 
without  receiving  any  consideration  there- 
for, the  defendant  was  to  leave  them  on  the 
premises  as  the  proi)erty  of  the  plaintiffs, 
who  were  to  pay  him  for  all  ties  accepted, 
prices  varying  from  13  to  20  cents.  The 
defendant,  referring  to  this  contract,  testi- 
fied that,  about  four  days  after  it  was  signed, 
it  was  abandoned  by  him  and  the  plaintiffs' 
agent,  Martin,  with  whom  he  made  another 
agreement,  the  terms  of  which  are  stated  In 
the  first  separate  defense;  that  pursuant 
thereto.  Martin  purchased  for  the  witness 
a  sawmill,  and  stipulated  to  furnish  what- 
ever goods  and  money  were  necessary  to  en- 
able him  to  manufacture  the  lumber  and  ties, 
and  Instructed  him  how  to  draw  orders  with 
which  to  pay  the  laborers  whom  he  might 
employ,  which  vouchers  Martin  was  to  In- 
dorse, whereupon  the  plaintiffs  were  to  pay 
the  sums  of  money  stated  therein;  that  the 
witness,  to  secure  the  purchase  price  of  the 
mill,  executed  to  the  plaintiffs  a  mortgage; 
that,  Martin  having  selected  on  the  banlcs 
of  a  stream  the  site  for  the  mill,  the  wit- 
ness built  thereat  a  dam.  a  part  of  which 
was  carried  out  by  a  freshet;  that  the 
plaintiff  Rumble,  referring  to  the  loss  thus 
sustained,  said  to  the  witness :  "I  have  come 
to  the  conclusion  that  the  dam  Is  an  ex- 
pensive luxury,  and  we  don't  propose  to  put 
any  more  money  Into  the  dam";  that  a 
voucher,  drawn  according  to  the  prescrib- 
ed form,  but  not  Indorsed  by  Martin,  who 
was  absent  at  the  time,  was  not  immediately 
I>ald  by  the  plaintiffs;  and  that  the  mill 
was  never  operated  after  it  was  moved.  The 
contract,  executed  June  11,  1906,  contains 
no  provision  for  the  manufacturing  of  lum- 
ber, but  stipulates,  however,  that  the  ties, 
which  constituted  the  subject-matter  of  the 
agreement,  should  be  "smoothly  hewn  or 
sawed  on  two  sides  to  parallel  faces."  from 
which  language  It  may  reasonably  be  Infer- 
red that  the  defendant  then  contemplated 
using  a  sawmill,  as  a  means  of  complying 
with  the  terms  of  the  contract.  Martin,  as 
plaintiffs'  witness,  alluding  to  his  employ- 
ment by  them,  testified  as  follows:  "My 
business,  generally  speaking,  was  to  protect 
the  interests  of  the  Elgin  Forwarding  Com- 
pany, to  protect  their  tlmlier  from  being  de- 
stroyed, to  see  that  the  men  got  their  pay, 
so  that  there  would  be  no  labor  Hens  on 
the  property,  and.  In  general,  overseer  or 
field  overseer." 

It  is  argued  that  the  testimony  thus  stat- 
ed shows  that  Martin  was  authorized  to  en- 
ter Into  a  contract  with  the  defendant,  and, 
having  done  so,  the  agreement  was  ratified 
by  the  plaintiffs,  and  hence  an  error  was 
committed  as  alleged.  When  a  third  party 
relies  upon  a  contract  which  he  effected  with 
a  person  who  claims  to  be  an  agent,  be  must, 
when  the  agency  Is  disputed,  prove  either, 


first,  that  the  Individual,  who  thus  under- 
took to  transact  with  him  some  business 
for  another,  was  expressly  empowered  by 
the  latter  to  make  agreements  for  him,  and 
that  the  terms  of  the  contract,  which  are 
sought  to  be  established,  are  within  the 
scope  of  the  authority  conferred;  or,  sec- 
ond, that  the  principal  knowingly  permit- 
ted the  agent  to  assume  tbat  he  had  liber- 
ty to  make  agreements,  or  that  he  held  the 
agent  out  to  the  public,  in  other  Instances, 
as  possessing  requisite  power  to  embrace 
the  execution  of  the  contract  Involved,  In 
making  which  the  third  party  had  reason 
to  believe  and  did  believe  that  the  agent 
had  the  necessary  authority;  or,  third,  that 
the  principal,  with  full  knowledge  of  the 
agent's  arrogatlon  of  power  In  making  a 
contract  on  his  behalf,  accepted  the  fruits 
thereof,  or  with  like  knowledge,  otherwise 
ratified  the  iinauthorized  agreement.  Hahn 
V.  Guardian  Assurance  Co.,  23  Or.  576,  32 
Pac.  683,  37  Am.  St.  Rep.  709;  Jameson 
V.  Cold  well,  25  Or.  199,  35  Pac.  245;  Connell 
V.  Mclaughlin,  28  Or.  230,  42  Pac.  218.  Rum- 
ble's declaration  to  the  effect  that  the  plain- 
tiffs did  not  Intend  to  put  any  more  money 
in  the  dam  Is  not.  in  our  opinion,  sufficient 
to  evidence  a  ratification  of  Martin's  alleged 
agreement,  for  such  assertion  is  compatible 
with  the  plaintiffs'  theory  of  the  case,  as 
outlined  In  the  reply,  and  manifested  by 
evidence,  introduced  by  them,  that  they 
were  furnishing  goods  and  loaning  money 
to  the  defendant,  who  was  conducting  busi- 
ness for  himself,  and  that,  when  a  part  of 
the  dam  went  out,  thus  proving  its  IneflJden- 
cy,  the  creditor,  whose  money  was  being  used 
to  further  the  defendant's  enterprise,  had 
the  undoubted  right  to  declare  that  no  more 
of  the  plaintiffs'  means  should  be  loaned 
for  the  purpose  for  which  a  part  thereof  had 
been  employed.  The  defendant  did  not  es- 
tablish the  alleged  agency  by  either  of  the 
modes  Indicated;  and  as  the  question  as 
to  whether  or  not  an  agent  is  duly  authorized 
to  manage  some  affair  for  his  principal  is 
a  matter  devolving  upon  the  court  (Glenn 
V.  Savage,  14  Or.  567,  13  Pac.  442),  no  error 
was  committed  In  striking  out  that  part  of 
the  defendant's  testimony  relating  to  Mar- 
tin's authority  to  abrogate  the  original  con- 
tract of  the  parties,  or  to  substitute  a  new 
agreement  In  lieu  thereof. 

Rumble,  having  identified  a  book  of  the 
firm,  containing  a  statement  of  the  defend- 
ant's dealings  with  the  plaintiffs,  was  ask- 
ed: "You  may  refresh  your  memory,  and 
say  how  much  of  this  account  you  have  sned 
on,  how  much  it  aggregates  exactly."  An 
objection  was  Interposed  to  the  question,  on 
the  ground  that  the  record  of  the  transaction 
afforded  the  best  evidence  upon  the  subject, 
but  the  objection  was  overruled,  and  an  ex- 
ception allowed,  whereupon  the  witness  re- 
plied: "Nine  hundred,  ninety-eight  dollars 
and  seventy-seven  cents."  It  Is  argued  that 
an  error  was  committed  In  permitting  the- 


Digitized  by  LjOOQIC 


1114 


95  PACIFIC  BEPORTEB. 


(Or. 


■witness  to  refresh  his  memory,  ■without  hav- 
ing first  established  the  preliminary  facts 
prescribed  by  the  statute  for  the  government 
of  such  cases.  If  the  legal  principle  now 
invoked  had  been  insisted  upon  at  the  trial, 
it  would  liave  necessitated  the  production 
of  testimony  to  the  effect  that  the  book  re- 
ferred to  was  written  by  the  witness,  or  un- 
der his  direction,  at  a  time  when  the  inci- 
dents thus  narrated  occurred,  or  immediate- 
ly thereafter,  or  at  any  other  time  when  the 
fact  was  fresh  In  his  memory,  and  he  knew 
that  the  same  was  correctly  stated  in  the  writ- 
ing. B.  &  0.  Comp.  i  848.  It  will  be  observed 
that  the  objection  now  urged  Is  not  the  same 
question  that  ■was  presented  to  the  trial 
court;  and  hence  the  consideration  of  the 
matter  by  that  court  will  not  be  reviewed, 
since  a  different  theory  is  adopted  on  appeal 
from  that  pursued  at  the  trial.  Rumble, 
having  testified  In  his  own  behalf  In  the  man- 
ner last  above  Indicated,  was  asked  by  the 
defendant's  counsel:  "Now,  there  is  some 
of  the  goods  that  Mr.  Cummlsgs  turned 
back  to  you,  that  you  are  suing  for?"  An 
objection  to  this  question,  on  the  ground  that 
It  was  not  cross-examination,  having  been 
sustained,  an  exception  was  allowed;  and 
it  is  claimed  that  an  error  was  thus  com- 
mitted. There  has  been  sent  up  to  this  court 
what  purports  to  be  a  bill  of  exceptions, 
attached  to  which  is  a  transcript  of  all  the 
testimony  given  at  the  trial,  consisting  of 
100  type-written  pages,  which  we  have  care- 
fully examined  In  reviewing  the  question  of 
Martin's   agency 

An  exception  Is  an  objection  taken  at  the 
trial  to  a  decision  upon  a  question  of  law. 
B.  &  C.  Comp.  §  1C9.  No  particular  form 
of  exception  is  required,  but  the  objection 
must  be  stated  with  so  much  of  the  evidence 
or  other  matter  as  Is  necessary  to  explain  it, 
and  no  more.  lb.  §  171.  In  preparing  a  bill 
of  exceptions  counsel  for  the  appellant  must 
be  allowed  considerable  discretion  In  deter- 
mining the  quantum  of  evidence  necessary 
to  explain  the  exceptions  reserved;  if  ob- 
jections are  Interposed  to  the  bill  as  formu- 
lated, such  changes  may  be  made  therein  by 
the  judge  who  tried  the  cause  as  he  consid- 
ers requisite.  When  a  motion  for  a  Judgment 
of  nonsuit  has  been  granted  or  denied,  or 
when  a  re«iuest  to  instruct  the  Jury  in  a  par- 
ticular manner  has  been  given  or  rejected, 
a  review  of  such  action  usually  demands  a 
re-examination  of  all  the  testimony  given 
or  offered  at  the  trial,  and  generally  necessi- 
tates the  incorporation  in  the  bill  of  excep- 
tions of  the  entire  evidence  tendered  or  re- 
ceived, so  that  the  appellate  court  may  have 
the  same  means  of  determining  the  ques- 
tions involved  that  the  trial  court  possessed. 
In  all  other  cases  of  appeal,  except  in  the 
instances  suggested,  it  is  not  to  be  sui^wsed 
that  the  entire  testimony  Is  necessary  to  ex- 
plain tlie  exceptions  reserved  by  the  appel- 
lant If  the  question  of  the  need  of  incorpo- 
rating in  the  bill  of  exceptions  the  entire  tes- 


timony is  debatable,  so  that  disinterested  i>er- 
eons  -who  are  learned  In  the  law  might  reach 
different  conclusions  upon  the  subject,  no  ob- 
jection to  the  magnitude  of  the  bill  ought 
seriously  to  be  considered.  When,  howevw, 
no  controversy  could  arise  in  re8i)ect  to  the 
matter,  and  all  unbiased  lawyers  must  say 
that  a  bill  of  exceptions  is  unreasonably  volu- 
minous, by  reason  of  the  Incorporation  there- 
in of  immaterial  testimony,  the  Supreme 
Court  ought  not  to  be  required  to  search 
the  entire  transcript  to  determine  whether 
or  not  an  error  had  been  committed  as  al- 
leged. Eaton  V.  O.  R.  &  N.  Co.,  22  Or.  497. 
30  Pac.  311 ;  Hedln  v.  City,  etc..  By.  Co..  2« 
Or.  LIS,  37  Pac.  540,  We  must  therefore  pre- 
sume that  the  question  propounded  to  Rum- 
ble did  not,  as  the  trial  court  decided,  come 
within  the  designation  of  cross-examination. 

Other  objections  to  the  admission  or  rejec- 
tion of  testimony  are  included  in  the  prin- 
ciple last  announced,  and  for  the  reason 
there  assigned  the  exceptions  ■will  not  be 
considered,  because  the  bill  does  not  comply 
with  the  statutory  requirement  in  the  re^>ect 
mentioned. 

The  court,  having  struck  out  that  part  of 
the  defendant's  testimony  relating  to  Mar- 
tin's agency,  instructed  the  jury  to  the  ef- 
fect that  they  should  not  consider  any  evi- 
dence as  to  the  expenses  incurred  by  the  de- 
fendant In  taking  down,  moving,  or  rebuild- 
ing the  sawmill,  or  in  erecting  the  dam ;  and 
It  Is  urged  that  an  error  was  thus  committed. 
The  right  to  recovw  these  outlays  is  based 
on  the  agreement  to  purchase  the  mill,  which 
contract  the  defendant  asserts  he  effected 
■with  Martin,  but  as  the  authority  of  the  lat- 
ter to  act  for  the  plaintiffs  was  not  establish- 
ed, as  hereinbefore  determined,  no  error  ■was 
committed  in  this  respect. 

Notwithstanding  the  condition  of  the  bill 
of  exceptions,  the  entire  testimony  has  been. 
examined  to  determine  Martin's  agency,  be- 
cause of  the  instruction  relating  thereto, 
but  the  practice  in  this  particular  cannot 
be  commended,  and  ought  not  to  be  observed 
in  the  future. 

It  follows,  from  these  considerations,  that 
the  judgment  should  be  affirmed;  and  it  is 
so   ordered. 


FREDENTHAIi  v.  BROWN  &  McCABB. 

(Supreme  Court  of  Oregon.     Jnne  0,  1008.) 

1.  Evidence -Declarations  by  Employes — 

Scope  of  Employment. 

The  acts  of  an  employ?  within  the  scope 
of  his  employment  are  the  acts  of  the  employ- 
er, and  the  statemput  of  the  employ^  charac- 
terizing such  acts  and  constitiitiuK  a  part  of 
them  are  compelent  evidence  Against  the  em- 
ployer; but  statements  of  a  past  transaction 
made  by  the  employ^,  and  not  a  part  of  an  act 
done  by  him,  are  not  within  the  scope  of  the 
employment,  and  cannot  be  admitted  in  evidence 
to  affect  the  employer. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  20,  Evidence,  §|  308,  3S2,  365,  887-892J 
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2.  Same. 

The  statement  of  an  employs  operatinp  « 
winch  and  derrick  used  in  loading  a  ship  with 
lumber,  made  after  be  had  come  into  the  hold  of 
the  ship,  immediatelj'  after  an  accident,  to  a 
co-employ6  therein,  and  in  response  to  questions, 
that  he  could  not  help  the  accident,  that  he 
could  not  hold  the  load,  and  that  the  machinery 
was  out  of  order,  were  not  a  part  of  his  acts 
in  operatinfr  the  winch,  but  only  his  account 
of  the  accident,  and  were  incompetent  against 
the  employer. 

[Bid.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  20,  Evidence,  {  365.] 

3.  Same— Res  GtieiM. 

Under  B.  &  C.  Comp.  {  698,  providing 
that  a  declaration  forming  a  part  of  a  trans- 
action is  evidence  as  part  of  the  transaction,  the 
declarations  of  an  employ^  employed  to  operate 
a  winch  and  derrick  in  loading  a  ship  with  lum- 
ber, made  after  he  came  into  the  hold  of  the 
ship,  after  an  accident  resulting  in  injury  to 
a  co-employ6  therein,  are  not  a  part  of  the  res 
gestae. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  20,  Evidence,  i  365.] 

4.  Master  and   Sebvant — ^Injury  to  Sekv- 
ANT— Negligence— Burden  of  Proof. 

Proof  that  an  employe  storing  lumber  in 
the  hold  of  a  ship  was  injured  by  boards  slip- 
ping from  a  load,  while  the  same  was  carried 
into  the  ship  by  means  of  a  derrick  operated  by 
a  steam  winch,  is  not  prima  facie  proof  of  neg- 
ligence of  the  employer,  but  the  employ^  has 
the  burden  of  showing  negligence  by  affirmative 
evidence  thereof. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  |§  881,  81>5,  898.] 

5.  Appeal    and    Error — Harmless    Ebbob — 
Ebroneous  Granting  or  Nonsuit. 

Where  the  court  in  a  personal  injury  ac- 
tion erroneously  denied  a  motion  for  a  nonsuit 
at  the  close  of  plaintifTs  case,  the  action  of  the 
court  in  granting  a  nonsuit  at  the  close  of  all 
the  evidonce  was  not  prejudicial  to  plaintiff, 
though  the  better  practice  would  have  been  to 
strike  out  evidence  erroneously  admitted  in  sup- 
port of  plaintiff's  case,  and  then  direct  a  ver- 
dict. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  §  4210.] 

Appeal  from  Circuit  Conrt,  Multnomah 
Connty;    John  B.  Cleland,  Judge. 

Action  by  O.  W.  Fredentbal  against  Brown 
&  McCabe.  From  a  judgment  granting  a 
nonsuit,  plaintiff  appeals.     Affirmed. 

The  defendants,  as  stevotlores,  were  en- 
gaged In  loading  a  ship,  the  Eva,  with  lum- 
l>er  at  the  Inman-Poulseu  Dock  on  the  Will- 
amette river,  at  Portland,  Or.;  the  lumber 
being  placed  In  a  sling  on  the  dock,  llfte<l, 
carried  over  the  vessel,  and  lowered  through 
the  hatchway  Into  the  hold  by  means  of 
a  derrick,  operated  by  a  steam  winch  sit- 
uated on  the  deck  of  the  ship  and  belong- 
ing to  it.  The  plaintiff  and  two  other  men 
were  In  the  hold  of  the  ship,  storing  the 
lumber  away  as  it  was  delivered  there.  The 
lumber  was  of  uneven  lengths,  and  carried 
in  the  sling  at  a  slant,  so  that  one  end 
of  the  load  reached  the  floor  first.  When 
the  end  of  the  load  was  within  two  or  three 
feet  of  the  floor,  it  was  stopped,  and  plain- 
tiff and  his  fellow  workmen  would  take 
hold  of  it  and  bear  it  into  the  hold,  and, 
upon  a  signal,  the  engineer  would  lower  it 


to  the  floor.  On  the  occasion  of  the  Injury, 
as  the  plaintiff  and  his  fellows  took  hold 
of  the  end  of  the  load  to  bear  it  into  the 
hold  of  the  ship,  the  load  dropped  several 
Inches,  thus  loosening  the  sling,  or  other- 
wise causing  the  short  boards  to  slip  to 
the  floor,  striking  the  plaintiff's  foot,  which 
resulted  in  the  Injury  complained  of.  The 
negligence  of  defendant  relied  upon  by  plain- 
tiff is  that  the  steam  winch  was  defective 
and  out  of  repair,  by  reason  of  which  it 
would  not  hold  the  load  or  steady  it  into 
the  hold  of  the  ship,  and  was  thus  the  oc- 
casion of  the  accident  that  caused  the  in- 
Jury.  Chas.  S.  Smith  was  the  engineer  who 
operated  the  steam  winch  and  derrick,  and 
at  the  trial  the  plaintiff  asked  witness  Olsen 
as  to  a  conversation  had  with  Smith  Im- 
mediately after  the  accident,  when  he  came 
into  the  hold  of  the  ship,  to  which  objec- 
tion was  made  and  overruled,  and  the  wit- 
ness answered:  "I  asked  the  engineer  what 
the  matter  was,  and  he  said  it  wasn't  his 
fault;  that  the  donkey  was  leaking  steam; 
he  could  not  handle  It;  he  was  unable  to 
handle  It —  to  bring  it  out;  that  It  was  leak- 
ing steam.  *  •  *  He  said  the  packing 
of  the  donkey  was  out  of  flx;  he  could  not 
do  any  better  than  he  did;  it  was  out  of 
whack  In  some  way,  and  he  could  not  handle 
It."  Witness  Mahoney  also  testified,  over 
objection,  to  the  same  conversation:  "Tes, 
sir;  as  Fredenthal  was  hurt,  the  engineer 
wag  down  there  in  20  or  25  seconds  later. 
He  said  It  was  pretty  bad ;  don't  blame  him. 
'Don't  blame  me,'  he  says.  Q.  State  what 
the  conversation  was.  A.  lie  says:  'It  looks 
pretty  bad.  Don't  blame  me.  I  could  not 
help  It.  I  could  not  hold  it — I  could  not 
hold  the  load.'  Q.  Did  he  offer  any  explan- 
ation as  to  why  he  could  not  hold  the  load? 
A.  No;  I  do  not  recollect  now.  He  did  not 
say  anything  regarding  the  engine  l)elng 
out  of  order.  He  says,  'Don't  blame  me. 
I  could  not  hold  it,'  he  says."  At  the  close 
of  plaintiff's  case  defendant  moved  for  a 
Judgment  of  nonsuit,  on  the  ground  "that 
no  evidence  h.id  been  introduced  here  to 
show  any  negligence  on  the  part  of  the  de- 
fendant," and  on  other  grounds.  This  mo- 
tion was  at  first  overruled,  but  at  the  close 
of  the  trial  defendant  renewed  the  motion 
In  this  language:  "At  this  time  we  desire  to 
renew  our  motion  for  judgment  of  nonsuit 
on  the  same  gi-ound  as  heretofore  argued  on 
the  motion  for  nonsuit  when  plaintiff  finish- 
ed introducing  his  testimony  in  chief."  This 
motion  was  allowed  for  the  reason  that  the 
testimony  as  to  the  statements  made  by 
Smith,  the  engineer,  was  Incompetent,  as 
such  statements  could  not  bind  the  principal, 
and  without  proof  of  them  there  was  no  neg- 
ligence shown;   and  plaintiff  appeals. 

Claude    Strahau,    for   appellant.      W.    D. 
Fenton  and  R.  A.  Leiter,  for  respondent 

EAKIN,    J.    (after   stating   the   facts    as 
alwve).    The  plaintifTs  case  rests  principal- 
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ly  upon  wbetber  the  statements  made  by 
Smith,  the  engineer,  to  witnesses  Olsen  and 
Mahoney,  soon  after  the  accident,  In  relation 
to  the  canse  thereof,  was  competent  evidence 
against  the  principal  as  admissions  by  an 
agent.  It  was  not  shown  by  the  evidence 
that  Smith  was  the  agent  of  the  defendant 
for  any  purpose  except  to  operate  the  winch 
and  derrick.  Bis  acts  within  that  employ- 
ment are  the  acts  of  the  principal,  and  what 
he  said  about  those  acts  while  performing 
them  is  a  part  of  the  transaction;  and,  where 
the  acts  are  competent  evidence  against  the 
principal,  such  statements  are  also  admissible 
as  characterizing  the  acts  and  constituting 
a  part  of  them;  but  statements  of  a  past 
transaction  made  by  an  agent,  and  not  part 
of  the  act  Itself  or  characterizing  it,  are  not 
within  the  scope  of  the  agency,  and  cannot 
be  admitted  in  evidence  to  affect  the  prin- 
cipal. First  Nat.  Bonk  v.  Linn  Co.  Bank, 
30  Or.  296,  47  Pac.  614;  Wlcktorwltz  v.  Farm- 
ers' Ins.  Co.,  81  Or.  569,  51  Pac.  75;  Luman 
V.  Golden  A.  C.  M.  Co.,  140  Cal.  700,  74  Pac. 
807;  Redmon  v.  Metropolitan  St.  Ry.  Co., 
185  Mo.  1,  84  S.  W.  26,  105  Am.  St.  Rep. 
558.  In  VIcksburg  &  M.  R.  Co.  v.  O'Brien, 
119  U.  S.  99,  7  Sup.  Ct.  172,  30  L.  Ed.  299, 
Mr.  Justice  Harlan,  In  considering  the  admis- 
sibility of  declarations  of  an  agent  as  against 
the  principal,  says:  "There  can  be  no  dis- 
pute as  to  the  general  rules  governing  the 
admissibility  of  the  declarations  of  an  agent 
to  affect  the  principal.  •  •  *  'xhc  ad- 
mission or  declaration  of  his  agent  binds 
him  only  when  it  Is  made  during  the  con- 
tinuance of  the  agency  In  regard  to  a  trans- 
action then  depending,  "et  dum  fervet  opus." 
It  is  because  it  Is  a  verbal  act  and  part  of 
the  res  gestae,  that  it  is  admissible  at  all,  and 
therefore  it  is  not  necessary  to  call  the  agent 
to  prove  it;  but,  wherever  what  he  did  is 
admissible  in  evidence,  there  It  is  compe- 
tent to  prove  what  he  said  about  the  act 
while  he  was  doing  it'  •  *  •  But  an 
act  done  by  an  agent  cannot  be  varied,  qual- 
ified, or  explained,  either  by  his  declarations, 
which  amount  to  no  more  than  a  mere  nar- 
rative of  a  past  occurrence,  or  by  an  isolat- 
ed conversation  held,  or  an  isolated  act  done, 
at  a  later  period."  The  statements  of  Smith 
sought  to  be  proved  here  were  no  part  of 
his  acts  in  operating  the  winch,  but  only  bis 
account  or  opinion  of  It  given  afterward  in 
response  to  an  inquiry,  and  were  incompe- 
tent to  affect  the  defendants. 

It  is  also  urged  by  plaintiff  that  the  state- 
ments of  Smith  referred  to  were  admissible 
as  a  part  of  the  res  gestae  of  the  accident  be- 
cause made  soon  thereafter.  Some  of  the 
courts  have  permitted  a  wide  range  in  the  ad- 
mission of  statements  made  after  the  princi- 
pal act  as  part  of  the  res  gestae,  as  being 
largely  In  the  discretion  of  the  trial  court,  on 
the  theory  that  because  of  its  proximity  in 
time  to  the  main  act  or  transaction  there  Is  a 
strong  probability  that  the  declarations  are 
true.    In  VIcksburg  &  M.  R.  Co.  v.  O'Brien, 


supra,  Mr.  Justice  Harlan,  for  the  majority 
of  the  court,  as  to  such  statements  being  res 
gestiB,  says:  "The  cases  have  gone  far  enough 
in  the  admission  of  subsequent  declarations 
of  agents  as  evidence  against  their  principals" 
— while  Mr.  Justice  Field,  dissenting,  says: 
"The  modem  doctrine  has  relaxed  the  an- 
cient rule  that  declarations,  to  be  admissible 
as  part  of  the  res  gestse,  must  be  strictly  con- 
temporaneous with  the  main  transaction." 
However,  it  seems  unnecessary  to  look  beyond 
the  decisions  of  our  own  court  for  the  solution 
of  this  question.  B.  &  G.  Comp.  f  698,  pro- 
vides that,  "Where  also  the  declaration,  act. 
or  omission  forms  part  of  a  transaction  which 
is  Itself  the  fact  in  dispute,  or  evidence  of 
that  fact,  such  declaration,  act,  or  omission 
is  evidence  as  part  of  the  transaction" ;  thus 
defining  res  gestse.  In  Sullivan  v.  O.  R.  & 
N.  Co.,  12  Or.  392,  398,  7  Pac.  508,  512.  53 
Am.  Rep.  364,  in  discussing  this  question.  Mr. 
Justice  Thayer  says;  "The  Massachxisetts 
cases,  with  the  exception  of  the  one  referred 
to,  have  generally  held  to  a  reasonable  and 
consistent  rule  upon  ttiat  branch  of  evidence. 
They  have  repudiated  the  notion  that  the  ad- 
mission of  such  declarations  Is  left  to  the  dis- 
cretion of  the  presiding  Judge,  and  admit 
them  only  when  they  are  calculated  to  ex- 
plain the  character  and  quality  of  the  act. 
and  are  so  connected  with  it  as  to  derive 
credit  from  the  act  itself,  and  to  constitute 
one  transaction.  This  appears  to  me  to  be  as 
liberal  a  rule  as  any  court  can,  consistently 
with  the  rules  of  evidence,  sanction,  and  I 
think  It  very  doubtful  whether  our  courts, 
under  certain  provisions  of  our  statute,  would 
have  any  right  to  permit  the  introduction  of 
declarations  of  parties  as  evidence,  except 
under  the  condition  of  circumstances  above 
referred  to."  He  here  quotes  sections  672  and 
676  of  Deady's  Code,  being  sections  694,  698, 
B.  &  C.  Comp.,  and  says :  "These  provisions 
of  the  statute  are  declaratory  of  the  law  up- 
on the  subject,  and  are  binding  upon  the 
court.  They  limit  the  right  of  a  par^  in  the 
Introduction  of  that  character  of  testimony 
to  those  cases  where  the  declaration  forms 
part  of  the  transaction  which  is  in  dispute, 
and  provide  that  it  is  evidence  as  part  of 
it.  •  •  *  It  occurs  to  me  that  courts  at 
nisi  prlus  would  have  but  little  difficulty  in 
determining  when  the  statements  of  a  party 
in  such  cases  were  admissible  as  a  part  of  the 
res  gestae,  or  were  incompetent  uiK>n  the 
grounds  that  they  were  only  hearsay,  if  they 
w^ould  consider  whether  the  transaction  to 
which  they  related  was  continuing  when  they 
were  made,  or  terminated  at  the  time,  and 
make  that  the  test  of  the  matter ;  and  I  be- 
lieve that  much  of  the  embarrassment  they 
labor  under  in  applying  the  rule  in  such  cases 
has  arisen  in  consequence  of  an  attempt  that 
has  frequently  been  made  to  stretch  the  res 
gestae  doctrine  to  an  unnatural  extent  in  or- 
der to  suit  some  supposed  meritorious  case, 
and  which  has  led  to  the  great  diversity  of 
decisions  and  confusion  of  the  law  upon  that 
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snbject"  This  declalon  baa  been  cited  by 
tblB  court  with  approval  on  tbls  queBtlon  in 
Thomas  ▼.  Herrall  Sc  Zimmerman,  18  Or.  546, 
23  Pac.  4©T,  and  Johnston  v.  O.  S.  L.  Ry.  Co., 
23  Or.  94,  31  Pac.  283.  An  article  upon  the 
question  of  res  geetse  In  24  Cent  Law  J.  p. 
463,  quotes  at  length  from  the  case  ot  Sulli- 
van T.  O.  R.  &  N.  Co.,  supra,  and  from  Wal- 
dele  V.  N.  X.  C.  &  H.  R.  R.  Co.,  05  N.  T.  2T4, 
47  Am.  Rep.  41,  and,  referring  to  the  Sulli- 
van Case,  says:  "The  test  here  suggested  for 
the  application  of  the  doctrine  of  res  gestce 
seems  to  be  a  very  good  and  correct  one,  and 
which,  I  think,  should  command  the  consid- 
erate attention  of  every  one  having  occasion 
to  apply  the  doctrine.  If  followed,  it  would 
result  In  certainty  and  uniformity  where 
there  Is  now  uncertainty  and  confusion."  In 
concluding  his  article  the  author  says :  "I  con- 
fidently believe  that  the  proper  application  of 
the  rule  or  doctrine  of  res  gestae,  and  some 
pertinent  reasons  for  such  application,  will 
be  found  In  the  two  cases  [Sullivan  v.  O.  R. 
&  N.  Co.  and  Waldele  v.  N.  X.  C.  &  H.  R.  R. 
Co.,  supra]  above  copiously  quoted  from,  and 
that  very  much  aid  will  be  received  in  the 
application  of  the  doctrine  In  following  thehr 
reasonings  and  suggestions."  The  case  of  L. 
&  N.  R.  Co.  V.  Pearson,  97  Ala.  211. 12  South. 
176,  lays  down  practically  the  same  rule  as 
In  the  case  of  Sullivan  v.  O.  R.  &  N.  Co.,  su- 
pra, and  states  In  conclusion:  "The  real  In- 
quiry Is:  Did  the  main  act  proprio  vlgore 
further  assert  Itself  and  demonstrate  its  char- 
acter or  intent  by  Impelling  the  contempo- 
raneous or  subsequent  declaration  or  act,  of- 
fered In  evidence,  and  without  which  the 
main  act  is  left  Incomplete  and  only  partially 
proven,  or  did  the  declaration  or  circumstance 
offered  as  res  gestae  originate  from  some 
cause  extraneous  to  the  main  act?  If  trace- 
able solely  to  the  main  act,  as  the  producing 
cause,  and  the  declaration  or  circumstance  as 
illustrative  of  the  main  act.  It  Is  res  gestae ; 
othern'ise  it  Is  mere  hearsay  or  Irrelevant  and 
inadmissible  as  res  gestee."  Waldele  v.  N. 
X.  C.  &  H.  R.  R.  Co.,  supra,  contains  a  review 
of  some  of  the  cases  on  this  subject,  and  says: 
"The  question  Is:  Did  the  proposed  declara- 
tion accompany  the  act,  or  was  It  so  connect- 
ed therewith  as  to  constitute  a  part  of  it? 
If  so,  it  Is  part  of  the  res  gestse,  and  compe- 
tent ;  otherwise,  not."  Redmon  v.  Metropoli- 
tan St.  Ry.  Co.,  185  Mo.  1,  &i  8.  W.  26,  105 
Am.  St.  Rep.  558,  is  to  the  same  effect. 

The  statements  of  Smith  were  made  to  the 
witnesses  Olsen  and  Mahoney  after  he  had 
left  the  engine  and  gone  to  the  hold  of  the 
ship  and  was  asked  what  was  the  matter. 
From  his  answers  and  statements  it  is  evi- 
dent that  he  feared  he  would  be  blamed  for 
the  accident,  and  sought  to  excuse  himself. 
It  was  neither  a  spontaneous  expression  im- 
pelled by  the  act  while  operating  the  winch 
and  characterizing  it,  nor  was  it  suc-h  an  ex- 
pression of  what  took  ploce  in  the  hold  of  the 
ship  as  demonstrating  its  character ;  but  it 
was  a  suDsequent  narrative  or  opinion  made 


In  response  to  an  Inquiry.  Therefore  the  evi- 
dence of  statements  made  by  Smith,  the  engi- 
neer, was  neither  admissible  as  declarations 
of  an  agent  to  affect  the  principal  nor  were 
they  res  gestae ;  and,  even  If  the  evidence  was 
sufficient  to  be  submitted  to  the  Jury  as  to 
whether  the  dropping  or  jerking  of  the  load  la 
the  manner  complained  of  was  occasioned  by 
defective  machinery — which  we  do  not  con- 
cede— still  there  was  no  evidence  tending  to 
show  that  the  loads  had  so  dropped  or  jerked 
prior  to  the  morning  of  the  accident.  Defend- 
ant himself  says  he  did  not  know  of  It  prior 
to  the  dropping  of  the  load  by  which  he  was 
Injured  ;  and  there  Is  nothing  In  the  evidence 
Indicating  that  knowledge  thereof  was  com- 
mnnlcated  to  the  defendants,  or  that  the  con- 
ditions were  such  that  the  defendants  must  be 
charged  with  notice  of  it.  Kincaid  v.  O.  S. 
L.  Ry.  Co.,  22  Or.  35,  29  N.  E.  3 ;  Madden  v. 
Occidental,  etc.,  S.  8.  Co.,  86  Cal.  446,  26 
Pac.  6.  The  burden  was  upon  plaintiff  to 
show  .the  negligence  relied  upon.  This  la 
not  a  case  where  proof  of  the  accident  prima 
fade  shows  negligence.  There  must  be  s<Mne 
affirmative  proof  of  It  Woods,  Mast  &  Ser. 
§  3S2.  The  plaintiff  suggests,  also,  that,  as 
the  motion  for  the  nonsuit  was  at  first  over- 
ruled, the  court  erred  in  sustaining  It  at  the 
close  of  all  the  testimony,  relying  upon  the 
case  of  Ferrera  v.  Parke  &  Lacey,  19  Or. 
143,  23  Pac.  888.  That  case,  however.  Is  not 
In  point,  for 'the  reason  that  there  the  mo- 
tion was  not  made  until  the  evidence  was  all 
In  and  the  ruling  was  based  upon  the  result 
of  all  the  evidence  of  both  plaintiff  and  de- 
fendant, and  this  court  held  that  the  plain- 
tiff had  made  a  prima  facie  case,  and,  that 
being  true.  It  became  a  question  for  the  Jury 
as  to  whether  the  defense  was  sufficient  to 
overcome  it;  but  in  the  case  before  us  the 
trial  court  changed  its  ruling  upon  the  admis- 
sibility of  part  of  plaintiff's  evidence,  namely, 
the  statements  of  Smith,  the  engineer.  In  ef- 
fect striking  them  out,  and  in  sustaining  the 
motion,  held  that  upon  plaintiff's  evidence 
alone  plaintiff  had  not  made  a  prima  facie 
case.  Probably  the  better  practice  is  to 
strike  out  the  evidence  erroneously  admitted, 
and  then  direct  a  verdict ;  but  the  result  of 
the  nonsuit  was  more  favorable  to  the  plain- 
tiff than  a  directed  verdict  would  have  been. 
Carroll  v.  G.  R.  E.  Co.  (Or.)  90  Pac  903. 

We  find  no  errors  In  the  ruling  of  the  court 
below ;  and  the  Judgment  is  affirmed. 


SWANSTON  et  al.  v.  CLARK.    (Sac.  1,505.) 

(Supreme  Court  of  California.    March  28,  1908. 

On  Rehearing,  April  27,  1908.) 

1.  Appeai,  and  Errob— Discretion  of  Trial 
Court  —  Allowance  of  Amendments  to 
Pleadings— Review. 

The  propriety  of  allowing  amendments  to 

pleadings  is  for  the  trial  court,  and  its  rulings 

will   not  be  disturbed,  except  for  an  abuse  of 

discretion. 
[E<l.  Note.— For  cases  in  point,  see  Cent  Dig, 

vol.  3,  Appeal  and  Error,  {§  3825-3833.] 
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2.  Same  —  Review— Habmless  Error— Rtn,- 

IWGS    ON    DeMURBEB. 

Where  plaintiff  amends  his  complaint,  rul- 
ings as  to  its  sufficiency  before  amendment  be- 
come immaterial. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  |  4104.] 

3.  Specific    Pereobmancb— Contracts    En- 
forceable. 

A  complaint  in  a  suit  to  enforce  specific 
performance  of  a  contract,  which  alleges  the 
execution  of  the  contract  as  set  out,  consisting 
of  a  lease  and  an  option  to  the  lessee  to  pur- 
chase during  the  term  at  a  fixed  price,  and 
which  avers  that  the  lessee  elected  to  purchase, 
that  the  contract  was  fair  and  reasonable,  that 
the  price  agreed  on  was  in  fair  proportion  to 
the  value  of  the  property,  and  prays  for  the 
reformation  of  the  contract  relating  to  the 
rights  of  the  parties  in  the  event  the  lessee  does 
not  purchase  under  the  option,  shows  a  contract 
sufficiently  certain  on  its  face  to  support  a  suit 
for  performance,  especially  after  tne  contract 
has  been  reformed  as  prayed  for. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  44,  Specific  Performance,  §§  61-85,  357- 
360.] 

4.  Same. 

Where,  in  a  suit  to  enforce  specific  per- 
formance 0^  a  contract,  consisting  of  a  lease 
for  a  specified  term,  and  of  an  option  to  the 
lessee  to  purchase  during  the  term  at  a  fixed 
price,  the  complaint  alleges  the  making  of  val- 
uable improvements  by  the  lessee  on  the  faith 
of  the  option  to  purchase,  an  answer  attempt- 
ing to  allege  a  rescission  by  the  lessor  of  the 
contract,  prior  to  the  election  by  the  lessee  to 
purchase,  which  does  not  offer  to  repay  the  les- 
see the  moneys  expended  by  him  in  improve- 
ments on  the  land,  but  only  to  repay  the  mon- 
eys "paid"  the  lessor  by  the  lessee,  and  "to  re- 
store everything  received"  by  the  lessor  under 
the  agreement,  is  insufficient  on  demurrer. 

5.  Contracts— Rescission— Grounds. 

A  party  to  a  contract  cannot  rescind  at  his 
pleasure,  but  only  for  some  one  or  more  of  the 
causes  enumerated  in  Civ.  Code,  §  1689,  au- 
thorizing a  party  to  rescind  a  contract  for 
enumerated  grounds. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  11,  Contracts,  Sg  1152-1180.) 

0.  Cancellation  of  iNSTBtJMENTS— Pleading 
—Allegations— Cross-Complaint. 

The  rule  that  one,  seeking  to  rescind  a 
contract,  or  to  enforce  a  rescission,  which  he 
claims  he  has  effected  in  the  manner  provided 
by  Civ.  Code,  §  1691,  prescribing  how  a  re- 
scission may  be  effected,  must  allege  facts  show- 
ing that  he  had  good  right  to  rescind,  and  for 
what  cause  a  rescission  had  taken  place,  or  that 
a  rescission  had  been  made  by  consent,  controls, 
where  a  rescission  is  averred  as  a  defense ;  tmd 
a  defense,  not  averring  any  facts  is  regard  to 
defendant's  right  to  rescind,  and  not  showing 
a  rescission  by  consent,  is  insufficient. 

7.  Vendor  and  Purchaser  —  Contracts  — 
Performance. 

Where  a  contract  bound  a  lessor  to  con- 
vey the  premises  to  the  lessee,  on  exercise  of 
his  option  to  purchase  at  a  fixed  price,  free  from 
all  liens  and  incumbrances,  "except  such  as  may 
be  created  by"  the  lease,  a  conveyance  in  fee  to 
the  lessee,  on  his  electing  to  purchase,  effected 
a  merger  of  the  two  estates,  and  the  lease  was 
not  an  incumbrance. 

8.  Appeal  and  Error— Orders — Review. 

An  order  denying  a  motion  to  amend  a 
judgment  awarding  specific  performance  of  a 
contract  is  an  order  made  after  a  final  judg- 
ment, and  is  not  reviewable  on  appeal  from  the 
judgment. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  $  3522.] 


9.  Same— Harmless  Error— Erroneous  Rul- 
ings on  Evidence— Immaterial  Issues. 

Where  there  was  no  ground  for  rescinding 
a  contract,  erroneous  rulings,  on  the  admission 
of  evidence  relating  to  service  of  notice  of  re- 
scission, were  immaterial. 

10.  Specific   Pebfobmancb— DiTENaEB. 

The  attempt  of  a  party  to  a  contract  to 
rescind  the  contract  without  having  any  grounds 
therefor  did  not  affect  the  right  of  the  adverse 
party  to  specifically  enforce  the  contract. 

11.  Landlord    and    Tenant— Lessee's    Op- 
tion TO  Purchase— Exercise— Time. 

A  lessee  was  in  possession  of  the  premises 
under  a  lease  expiring  January  1,  1903.  A 
new  lease,  tor  a  term  of  five  years,  from  Octo- 
ber 1,  19O2,  which  gave  the  lessee  the  option 
to  purchase  the  premises  at  a  fixed  price  at  any 
time  during  the  term,  was  executed.  No  cause 
for  a  rescission  of  the  contract,  contained  in  the 
new  lease,  existed.  The  new  lease  provided 
that  the  lessee  should  have  immediate  pooses- 
sion,  and  could  make  any  use  of  the  land  be 
saw  fit,  while  the  prior  lease  prohibited  any 
waste  or  alterations  without  the  consent  of  the 
lessor.  HeUl,  that  the  lessee  had  the  right, 
tmder  the  new  lease,  to  exercise  bis  option  to 
purchase  at  any  time  during  the  term  thereof, 
and  the  question  whether  he  was  in  possession 
of  the  premises  under  the  new  lease  immediate- 
ly on  its  execution,  or  whether  he  continued 
to  hold  under  the  old  lease  until  the  new  term 
began,  was  immaterial. 

12.  Cancellation  of  Instruments  —  Condi- 
tions Precedent. 

Where  a  lessee  has  an  option  to  purchase 
the  premises  at  a  fixed  price  during  the  term, 
and  the  right  to  make  any  use  of  the  premises 
he  sees  fit,  made  improvements  in  reliance  on 
the  contract,  the  lessor,  if  he  would  rescind, 
must  compensate  the  lessee  for  the  improve- 
ments made. 

13.  Pleading — Evidence— Issues. 

It  is  not  error  to  exclude  evidence  relating 
to  issues  not  made  by  the  pleadings. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  39,  Pleading,  §§  1237-1251.] 

14.  Specific  Performance  —  Contracts  En- 
forceable—Consideration. 

A  lease  gave  the  lessee  an  option  to  por^ 
chase  the  premises  for  a  fixed  price  at  any  time 
during  the  term.  The  lessee  agreed  to  pay  a 
higher  rent  than  he  considered  the  premises 
worth,  because  he  was  obtaining  an  option.  The 
rent  was  paid  for  one  year  in  advance,  the  rent 
under  a  prior  lease  accruing  after  the  begin- 
ning of  the  new  lease  was  canceled,  and  rent 
accruing  under  the  prior  lease,  prior  to  the  new 
term,  was  paid  in  advance.  Held,  that  the  option 
to  purchase  was  supported  by  a  sufficient  con- 
sideration, and  the  lessee,  on  electing  to  pur- 
chase, could  compel  spocific  performance. 

[Ed.  Note.— For  cases  in  point,  see  Cent,  Dig. 
vol.  44,  Specific  Performance,  8§  140-152.] 

On   Rehearing. 

15.  Specific  Pebtobmanck— Relief. 

A  lessee,  having  the  right  to  purchase  the 
premises  during  the  term  at  a  fixed  price,  elect- 
ed to  purchase,  and  tendered  the  price,  but  the 
lessor  refused  to  convey.  The  lessee  remained 
in  possession  of  the  premises,  and  sued  for 
specific  performance.  Held,  that  since  the  les- 
see received  the  use  of  the  premises  after  the 
tender,  and  was  not  liable  for  rent,  it  would  be 
inequitable  to  compel  the  lessor  to  pay  taxes 
and  other  incumbrances  thereafter  created,  and 
not  made  or  suffered  by  him  or  at  his  instance, 
or  for  his  benefit. 

In  Bank.  Appeal  from  Superior  Court,  Sac- 
ramento County;  J.  W.  Hughes,  Judge. 

Action  by  Charles  Swanston  and  another 
against  Anna  E.  Clark.    From  a  judgment 
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for  plaintiffs,  and  from  an  order  denying  a 
motion  for  a  new  trial,  defendant  appeals. 
Modified  and  affirmed. 

William  M.  Sims,  Albert  M.  Johnson,  and 
Hiram  W.  Jobnson,  for  appellant  h.  T.  Hat- 
field and  A.  Ii.  Shinn,  for  respondents. 

SHAW,  J.  The  record  presents  appeals 
from  the  Judgment,  and  from  an  order  deny- 
ing defendant's  motion  for  a  new  trlaL  The 
action  Is  to  enforce  specific  performance  of 
a  written  contract  to  sell  real  estate.  The 
complaint  was  amended  four  times,  and  there 
were  subsequently  two  specific  amendments 
allowed  to  the  fourth  amended  complaint. 
Tiiere  Is  some  contention  by  appellant  that 
the  court  erred  in  allowing  these  amend- 
ments, and  that  there  was  error  In  overrul- 
ing demurrers  to  the  several  complaints  as 
they  existed  prior  to  the  last  amendment. 
The  propriety  of  allowing  amendments  is  a 
question  for  the  trial  court,  and  Its  ruling  can 
be  attacked  on  appeal  only  for  an  abuse  of 
discretion.  No  abuse  of  discretion  appears. 
The  result  is  that  the  sufficiency  of  the  sever- 
al complaints,  before  it  was  finally  perfected 
by  the  last  amendment.  Is  immaterial. 

The  complaint,  as  finally  amended,  states 
facts  sufficient  to  constitute  a  cause  of  ac- 
tion. It  alleges  the  execution  of  the  con- 
tract, which  is  set  out  in  full.  The  con- 
tract consists  of  a  lease  for  five  years,  be- 
ginning October  1.  1902,  and  of  an  option  al- 
lowing the  lessees  to  purchase  at  any  time 
during  the  term  of  the  lease  at  a  fixed  price 
per  acre.  It  further  shows  that  the  plain- 
tiffs, I>eing  the  lessees,  had  elected  to  buy 
the  land  in  pursuance  of  the  option,  had 
made  due  tender  of  the  price,  and  demand- 
ed the  execution  of  a  deed,  which  the  de- 
fendant refused ;  that  the  contract  was  Just, 
fair,  and  reasonable  as  to  the  defendant, 
and  that  the  price  agreed  upon  was  in  fair 
proportion  to  the  value  of  the  property ;  that 
two  clauses,  to  which  the  parties  had  agreed, 
to  the  effect  that  the  plaintiffs  were  to  allow 
improvements  made  by  them  during  their 
Ix>ssession  to  remain  on  the  premises.  In  case 
they  failed  to  exercise  the  option  and  buy, 
and  that  plaintiffs  should  pay  the  rent  for 
the  five  years,  if  they  did  not  sooner  exercise 
the  option,  were,  by  mutual  mistalce,  omitted 
from  the  contract,  and  that  by  like  mistake 
a  clause  was  inserted,  giving  plaintiffs  the 
right  to  remove  such  improvements  if  they 
did  not  purchase.  The  prayer  was  for  the 
reformation  of  the  contract,  and  the  enforce- 
ment of  the  defendant's  agreement  to  sell. 
The  mistakes  alleged  related  entirely  to  the 
rights  of  the  parties  in  the  event  that  the 
plaintiffs  did  not  buy  under  the  option,  but 
chose  to  occupy  for  the  five-year  term  under 
the  lease.  If  material  to  the  case  at  all,  it 
was  only  for  the  purpose  of  showing  that  the 
real  contract  made  was  fair.  Just,  and  rea- 
sonable, and,  so  far  as  the  option  was  concern- 
ed, supported  by  a  valuable  consideration. 
The  facts  alleged  show  the  occurrence  of  a 


mutual  mistake.    We  do  not  think  there  Is 
any  ambiguity  or  uncertainty  in  the  com- 
plaint as  amended.     The  contract,  as  writ- 
ten, was  sufficiently  certain  on  its  face  to 
support  a  suit  for  performance.    The  ambig- 
uity as  to  the  two  repugnant  clauses,  the  one 
allowing  the  removal  of  the  Improvements, 
the  other  requiring  that  they  remain  if  the 
option  was  not  exercised,  did  not  make  the 
contract  uncertain  as  an  agreement  to  sell. 
Furthermore,  if  it  was  uncertain  in  the  con- 
dition in  wnicb  It  stood  as  originally  execut- 
ed, the  uncertainties   were   all   removed  by 
the  reformation   which  the  court  directed. 
The  defendant,  in  her  answer,  attempted  to 
allege  that  the  contract  had  been  rescinded 
by  her  prior  to  the  tender  by  the  plaintiffs. 
The  demurrer  was  properly  sustained  to  this 
part  of  the  answer.    It  did  not  aver  an  offer 
to  repay  the  plaintiffs  the  moneys  expended 
by  them  in  improvements  on  the  land,  but 
only  to  repay  the  moneys  "paid  her  by  them" 
and  "to  restore  evexything  received  by  her 
imder  that  agreement."    The  complaint  al- 
leges the  making  of  valuable  improvements 
by  the  plaintiffs,  on  the  faith  of  the  option 
to  purchase.     This  special  answer  did  not 
deny  the  making  of  these  improvements,  and 
It  cannot  be  said  that  the  improvements  bad 
been   "received"    by   the   defendant.     Hence 
the  offer  to  restore,  as  alleged  in  the  answer, 
did  not  include  an  offer  to  compensate  the 
plaintiffs  for  the  moneys  expended  by  them 
in  Improving  the  property,  and  was  insuf- 
ficient to  accomplish  a  rescission.     Again,  a 
party  to  a  contract  cannot  rescind  at  his 
pleasure,  but  only  for  some  one  or  more  of 
the  causes  enumerated  in  section  1689  of  the 
Civil  Code.     One  seeking  to  rescind  a  con- 
tract, or  to  enforce  a  rescission,   which  he 
claims  he  has  effected  in  the  manner  pro- 
vided In  section  1691  of  the  Civil  Code,  must 
allege  facts  showing  that  he  had  good  right 
to  rescind,  and  for  what  cause  a  rescission 
had  taken  place,  Ofr  that  a  rescission  had  been 
made  by  consent.     18  Ency.  PI.  &  Pr.  802, 
803,  804.     The  same  rule  controls  where  a 
rescission  is  averred  as  a  defense.    18  Ency. 
PI.  &  Pr.  844 ;   Bnick  v.  Tucker,  42  Cal.  353 ; 
Miller  T.  Fulton,  47  Oal.  146 ;   Dorris  v.  Sul- 
livan, 00  Cal.  286,  27  Pac.  216;    Kentfield 
V.  Hayes,  57  Cal.  411 ;   Arguello  v.  Hours,  67 
Cal.  450,  8  Pac.  49;    Swasey  v.  Adair,   88 
Cal.  182,  25  Pac.  1119.    The  special  defense 
does  not  aver  any  facts  in  regard  to  defend- 
ant's right  to  rescind,  and  does  not  show  a 
rescission  by  consent    It  Is  therefore  insuf- 
ficient. 

The  court  did  not  err  in  adjudging  that  the 
defendant  should  convey  the  land  free  from 
all  liens  and  incumbrances.  The  contract 
provided  that  she  should  convey  it  free  from 
all  liens  and  Incumbrances,  "except  such  as 
may  be  created  by  the  terms  of  this  Instru- 
ment as  a  lease  of  said  premises."  The  con- 
veyance of  the  property  to  the  plaintiffs  in 
fee  would  effect  a  complete  merger  of  the  two 
estates,  and  the  lease  would  not  tbereafter 
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be  an  tncnmbrance.  The  execntlon  of  the 
deed  by  the  defendant  would  be  a  complete 
performance  eo  far  as  the  lease  was  concern- 
ed. The  contract,  as  reformed,  did  not  con- 
template or  provide  that  she  should  retain 
any  right  or  Interest  under  the  lease  after 
she  bad  conveyed  In  pursuance  of  the  option, 
even  If  It  did  not  have  that  efTect  before  re- 
formation. The  lease,  therefore,  did  not 
constitute  an  Incumbrance  within  the  scope 
of  the  covenants  In  a  grant  deed.  We  cannot, 
upon  these  api>eal3,  take  notice  of  any  liens 
for  reclamation  district  taxes  that  may  have 
accrued  after  the  trial.  The  defendant,  it 
may  be  observed,  could  have  escaped  that 
liability  at  any  time  by  performing  before 
the  liens  accrued.  The  statement  in  the  rec- 
ord relating  to  the  motion  made  by  defend- 
ant to  amend  the  Judgment,  so  as  to  except 
such  Hens  and  the  order  denying  the  same, 
show  that  the  judgment  was  entered  before 
the  motion  and  order  were  made.  It  was 
therefore  an  order  made  after  final  Judg- 
ment, and  it  cannot  be  reviewed  on  appeal 
from  the  Judgment  itself.  The  defendant  did 
not  appeal  from  the  order.  As  to  the  liens 
for  ordinary  taxes,  which  may  be  presumed 
to  have  accrued  between  the  time  of  plain- 
tiffs' tender  in  January,  1903,  and  the  date 
of  the  entry  of  the  Judgment  in  January, 
1905,  it  is  sufficient  to  say  that  the  defend- 
ant, having  refused  to  accept  the  money  and 
make  the  deed  as  the  Judgment  declares  she 
should  have  done.  Is  in  no  position  to  com- 
plain of  the  consequence  of  her  own  breach  of 
contract. 

After  the  last  amendment  of  the  complaint 
defendant  filed  a  cross-complaint  to  rescind 
and  cancel  the  contract  as  signed,  on  the 
ground  that  it  was  executed  under  a  mistake 
as  to  its  contMits,  induced  by  fraudulent  re- 
presentations of  the  plaintiffs.  The  mistakes 
so  alleged  were  not  the  same  as  those  alleged 
In  the  amended  complaint.  Certain  other  con- 
ditions, it  was  alleged,  were  Intended  to  have 
been  Inserted  in  the  contract,  but  were  omit- 
ted because  of  the  fraudulent  misrepresenta- 
tions of  the  plaintiffs,  and  the  mistake  of  the 
defendant  caused  thereby.  The  court  found 
that  these  allegations  of  the  cross-complaint 
as  to  fraud  and  mistake  were  untrue,  and  the 
finding  Is  sustained  by  the  evidence.  As  It 
thus  appears  that  there  was  no  Just  ground 
for  the  rescission  asked  for,  it  is  Immaterial 
whether  the  court  was  right  or  wrong  In  Its 
rulings  concerning  the  admission  of  evidence 
relating  to  the  drcnmstances  attending  the 
service  of  the  notice  of  rescission.  The  no- 
tice itself  was  Introduced  in  evidence,  and  the 
time  of  its  service  was  shown,  without  con- 
flict. This  also  disposes  of  the  objection  that 
the  plaintiffs'  offer  of  performance  was  made 
after  the  notice  of  rescission  was  served.  As 
the  cause  of  rescission  as  alleged  did  not  ex- 
ist, the  defendant  bad  no  right  to  rescind, 
and  her  attempt  to  do  so  did  not  affect  the 
right  of  the  plaintiffs  to  have  specific  per- 
formance. 

Z'rlor  to  the  execution  ot  the  contract  the 


plaintiffs  were  occopjing  tite  lands  under  a 
previous  lease  which,  by  its  tenns,  did  not 
expire  until  January  1,  190S.  Inasmuch  as 
there  was  no  cause  shown  for  a  rescission, 
the  plaintiffs  had  the  whole  of  the  term  In 
which  to  exercise  their  option,  and  tbe  qnea- 
tion  whether  they  were  technically  in  posses- 
sion of  the  premises  under  the  new  lease  im- 
mediately upon  its  execution,  or  whether  they 
continued  to  hold  under  the  old  lease  until 
October  1,  1902,  when  the  new  term  was  to 
begin,  is  entirely  Immaterial.  Tbe  new  lease 
provided  that  the  plaintiffs  should  have  im- 
mediate possesslMi,  and  could  make  any  use 
of  the  land  they  saw  fit  The  prior  lease  for- 
bids any  waste  or  alterations  without  the 
lessor's  consent.  The  plaintiffs,  immediate- 
ly aftK  the  execution  of  the  new  lease,  and 
because  of  their  having  procured  the  option 
to  purchase,  began  certain  improvemoits, 
which  ttaey  would  not  have  made  under  the 
old  lease.  They  had  the  right  to  do  this  in 
reliance  on  the  contract,  and  If  the  defend- 
ant desired  to  rescind  the  contract,  and  bad 
the  right  to  do  so,  she  would  have  been  re- 
quired to  compensate  them  for  the  improve- 
ments  thus  made. 

In  October,  1903,  while  tbe  case  was  on 
trial,  and  before  the  last  amendm^it  to  tbe 
complaint  was  proposed  or  filed,  the  court  re- 
fused to  allow  the  defendant  to  introduce  ev- 
idence relating  to  a  mistake  in  the  terms  of 
the  agreement  This  was  not  error.  At  that 
time,  so  far  as  the  record  shows,  there  was 
no  Issue  upon  the  subject  of  mistake,  and  the 
evidence  was  Irrelevant 

The  claim  that  there  was  no  sufficient  con- 
sideration to  support  the  option  as  a  con- 
tract is  not  sustainable.  There  was  evidence 
to  the  effect  that  the  plaintiffs  agreed  to  pay 
rent  at  a  higher  rate  than  they  considered 
It  worth,  because  of  the  fact  that  they  were 
obtaining  an  option.  This  rent  was  paid  for 
one  year  in  advance,  the  rent  for  the  last 
three  months  of  the  old  lease  was  canceled, 
and  the  rent  accruing  under  the  old  lease 
from  July  to  October  1,  1902,  although  not 
due  until  January  1,  1903,  was  paid  at  the 
time  of  the  execution  of  the  new  lease.  All 
this  constituted  a  sufficient  consideration  for 
the  option. 

Many  other  assignments  of  error  are  made 
by  tbe  appellant,  which  are  Included  in  and 
disposed  of  by  the  fwegoing  conclusions. 
Other  errors  are  urged,  but  they  are  of  so 
trivial  a  nature  that  we  do  not  think  it  nec- 
essary to  discuss  them.  They  could  not,  un- 
der any  circumstances,  have  been  Injurious 
to  the  defendant 

The  Judgment  and  order  are  affirmed. 

We  concur:  ANGELLOTTI,  J.;  SLOSS. 
J.;    HENSHAW,  J.;    LORIGAN,   J.;    Mc- 

FARLAND,  J. 

On  Rehearing. 

PER  CURIAM.  Upon  further  constder- 
atioa  of  this  cause,  pending  an  appllcatioa 
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tor  rehearing,  we  are  of  tbe  opinion  tliat,  In- 
asmuch as  tlie  plaintiffs,  ever  since  January 
14,  1003,  have  been  in  possession  of  the  land, 
receiving  all  Income,  use,  and  profit  thereof, 
and  being  under  no  obligation  to  pay  rent  to 
the  defendant  after  that  date,  it  would  not 
be  equitable  to  compel  the  defendant  to  pay 
the  taxes  and  other  Incumbrances  created 
since  that  date,  and  not  made  or  suffered  by 
her,  or  at  her  Instance,  or  for  her  benefit. 
iSee  Miller  v.  Corey,  15  Iowa,  166;  Farber 
V.  Purdy,  69  Mo.  601;  Hall  ▼.  Denckla,  28 
Ark.  615 ;  Pomeroy  v.  Bell,  118  Cal.  635,  50 
Pac.  683;  Miller  t.  Waddlngham,  91  Cal. 
381,  27  Pac.  750,  13  I*  R.  A.  680.  The  opin- 
ion hereinbefore  rendered,  so  far  as  It  is  con- 
trary to  this  conclusion.  Is,  to  that  extent, 
modified. 

The  Judgment  of  the  court  below  is  modi- 
fled  by  altering  the  clause  providing  for  the 
execution  of  a  deed  by  the  defendant  so  that 
Bald  clause  shall  read  as  follows:  "Within 
fifteen  days  after  notice  of  the  entry  of  this 
decree  make,  execute  and  deliver  to  the  plain- 
tiffs, or  to  the  clerk  of  the  superior  court  for 
the  plaintiffs,  a  deed  conveying  to  the  plain- 
tiffs, their  heirs  and  assigns,  the  premises 
hereinafter  described,  free  from  all  liens  and 
incumbrances  existing  upon  or  against  the 
same  on  January  14,  1903,  or  created  there- 
after by  the  defendant,  or  at  her  Instance,  or 
for  her  benefit."  As  thus  modified,  and  in  all 
other  respects,  the  Judgment  is  affirmed.  The 
appellant  shall  not  recover  costs  of  appeal 
herein. 


153  Cal.  S»7 

DIEPENBROCK  v.  SUPERIOR  COURT  OF 
SACRAMENTO  COUNTY.     (S.  F.  4,929.) 

(Supreme  Court  of  California.     May  16,  1908. 
Rehearing  Denied  June  11,  1908.) 

1.  HOT.IDATS-^Tn>ICIAI.  PROCEEDINGS. 

Const  art  0,  f  5,  declaring  that  the  en- 
perior  courts  shall  always  be  open,  legal  holi- 
days and  nonjudicial  days  excepted,  but  that 
injunctions  and  writs  of  prohibition  may  be  is- 
sued and  served  on  such  days,  does  not  prohibit 
all  business  in  the  anperior  courts  pn  a  legal 
holiday  or  nonjudicial  day  except  the  issuance  of 
injunctions  and  writa  of  prohibition,  but  leaves 
the  Legislature  at  liberty  to  allow  or  disallow 
the  transaction  of  all  judicial  business  on  such 
days. 

2.  CoRsrirunoHAi.   Law  — CiJiss    Legisla- 
tion. 

Act  Nov.  27,  1907  (Laws  1907,  p.  561.  c. 
287),  amends  Code  Civ.  Proc.  i  10,  declaring 
what  days  shall  l>e  deemed  holidays,  by  adding 
thereto  that  holidays  besides  those  enumerated 
shall  be  such  days  as  the  Governor  may  declare 
such,  and  provides  that  the  Governor  may  de- 
clare special  holidays  on  which  no  public  duty 
shall  be  suspended  or  prohibited  except  such  as 
affects  the  administration  of  justice  in  the  courts 
of  the  state,  as  proscribed  by  Code  Civ.  Proc.  { 
135,  which  section  ig  amended  by  adding  there- 
to that  on  all  special  holidays  the  courts  shall 
be  open  for  the  transaction  of  all  judicial  busi- 
ness, except  the  trial  of  an  action  based  on  a 
contract  for  the  direct  payment  of  money. 
ZTeW,  that  such  exception  is  special  legislation, 
in  violation  of  the  Constitution,  and  void,  since 
•uch  class  does  not  owe  its  existence  to  any  con- 


stitutional, rational,  legal  distinctions,  which 
alone  justify  such  classification. 
3.  Statutes— Effect  of  Partiai-  Invai:.iditt. 
Act  Nov.  27.  1907  (Laws  1907.  p.  561,  c. 
287),  amends  Code  Civ.  Proc.  S  10,  declaring 
what  days  shall  be  deemed  holidays,  and  pro- 
viding that  the  Governor  may  declare  special 
holidays  on  which  the  courts  shall  be  open  for 
the  transaction  of  all  judicial  business,  except 
the  trial  of  an  action  based  on  a  contract  for 
the  direct  payment  of  money.  Held,  that  the 
exception  of  the  trial  of  an  action  based  on 
such  contracts  was  so  integral  a  part  of  the  act 
that,  being  void  because  special  legislation,  the 
whole  act  must  fall. 

In  Bank.  Application  by  M.  H.  Diepenbrock 
for  a  writ  of  prohibition  against  the  superior 
court  of  the  county  of  Sacramento  and  Hon. 
Peter  J.  Shields,  Judge  thereof.    Writ  denied. 

L  T.  Hatfield,  V.  L.  Hatfield,  and  W.  H. 
Hatfield,  amicl  curiee.  R.  Platnauer  (Grove 
L.  Johnson,  of  counsel),  for  petitioner.  C.  E. 
McLaughlin,  A.  L.  Shiun,  C.  B.  Harris,  and 
C.  O.  Buslck,  for  respondent 

HENSHAW,  J.  This  is  an  application  for 
a  writ  of  prohibition,  the  purpose  of  which 
is  to  have  determined  the  validity  of  section 
135  of  the  (jode  of  Civil  Procedure  as  amend- 
ed on  November  27,  1907.  Laws  1907,  p.  681, 
c.  358. 

Article  6,  §  5,  of  the  Constitution,  declares 
that  the  superior  courts  of  this  state  "shall 
be  always  open  (legal  holidays  and  nonjudicial 
days  excepted),"  but  "injunctions  and  writs 
of  prohibition  may  be  issued  and  served  on 
legal  holidays  and  nonjudicial  days."  Holi- 
days were  defined  by  the  Codes,  and  were  de- 
clared, besides  certain  enumerated  days,  to  be 
"every  day  appointed  by  the  President  of  the 
United  States  or  by  the  Governor  of  this 
state  for  a  public  fast,  thanksgiving  or  holi- 
day." It  was  then  declared  by  section  133. 
Code  Civ.  Proc,  that  courts  of  Justice  may  be 
held  and  Judicial  business  transacted  on  any 
day  excepting  as  provided  in  the  next  section. 
Section  134,  Code  Civ.  Proc,  then  provided  as 
follows:  "No  court,  other  than  the  Supreme 
Court,  must  be  open  for  the  transaction  of 
Judicial  business  on  any  of  the  holidays  men- 
tioned in  section  ten,  except  for  the  follow- 
ing purposes:  (1)  To  give,  upon  their  request, 
instructions  to  Jury  when  deliberating  on 
their  verdict;  (2)  to  receive  a  verdict  or  dis- 
charge a  Jury;  (3)  for  the  exercise  of  the 
powers  of  a  magistrate  in  a  criminal  action, 
or  in  a  proceeding  of  a  criminal  nature.  In- 
junctions and  writs  of  prohibition  may  be 
issued  and  served  on  any  day." 

It  will  be  noted  that  the  language  above 
quoted  empowers  the  courts  to  transact  busi- 
ness other  than  that  designated  by  the  Consti- 
tution. But,  to  the  objection  that  the  insti- 
tution prohibited  all  business  in  the  superior 
court  on  a  legal  holiday  or  nonjudicial  day, 
except  the  Issuance  of  Injunctions  and  writs 
of  prohibition,  this  court  long  since  answered 
that  the  Constitution  did  not  contemidate 
such  a  result,  but  "leaves  the  Legislature  at 
liberty  to  allow  or  disallow  the  transaction 
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of  all  or  any  class  of  Judicial  bualness  upon 
legal  holidays."  People  v.  Soto,  65  Cal.  621, 
4  Pac.  664;  Ex  parte  Smltli  (Cal.  Sap.)  98 
Pac.  191. 

Such  was  the  condition  of  tbe  law  when 
tbe  Legislature  was  called  together  in  extraor- 
dinary session  in  tbe  autumn  of  1907.  Tbe 
Legislature  was  convened  principally  for  the 
purpose  of  dertsing  some  measure  of  relief 
from  the  efTects  of  tbe  financial  panic  which 
the  state  waa  then  undergoing.  A  year  and  a 
half  previously,  In  the  spring  of  1906,  fol- 
lowing the  San  Francisco  disaster,  it  had 
seemed  necessary  to  the  Governor  to  declare 
holidays  until  such  time  as  affairs  again  re- 
sumed something  of  ttieir  normal  condition. 
Necessary  and  beneficial  upon  the  whole,  it 
was  universally  recognized  that  the  state  at 
large  suffered  no  little  inconvenience  from 
tbe  Interruption  to  Judicial  business  enforced 
under  the  law  by  the  declaration  of  these 
holidays.  Again,  in  tbe  autumn  of  1907,  ow- 
ing to  the  financial  crisis  through  which  the 
state  was  passing.  It  bad  been  deemed  neces- 
sary by  tbe  Governor  to  declare  a  series  of 
holidays.  And,  again,  as  against  tbe  compen- 
sating good,  it  was  recognized  that  hardsblp 
resulted  from  the  general  suspension  of  the 
judicial  business  of  tbe  superior  courts.  It 
was  under  these  circumstances  tliat  the  Leg- 
islature undertook  tbe  commendable  task  of 
preserving  the  benefits  and  advantages  of  such 
holidays,  while  minimizing  their  evils.  To 
accomplish  this  result.  It  amended  section  10 
of  the  Code  of  Civil  Procedure  relating  to 
holidays,  adding  to  the  language  of  section 
10  above  quoted  that  holidays,  besides  those 
enumerated  in  the  section  as  It  originally 
stood,  should  be  "such  days  as  tbe  Governor 
may  declare  as  special  holidays."  Then  pro- 
ceeding with  tbe  consideration  of  these  spe- 
cial holidays,  the  section  declared  "that  the 
Governor  of  tbe  state  may  declare  special 
holidays,  and  he  may  in  one  proclamation 
designate  one  or  any  number  of  consecutive 
days  as  special  holidays,  and  during  any  such 
special  holidays  no  public  duty  shall  be  sus- 
pended or  prohibited  except  such  as  affect 
the  administration  of  Justice  In  the  courts  of 
this  state  as  prescribed  by  section  135  of 
this  Code  for  tbe  control  of  such  courts." 
Sec-tlon  135  of  the  Code  of  Civil  Procedure 
was  then  amended  by  adding  to  it  this  new 
matter:  "On  all  special  holidays  tbe  courts 
of  this  state  shall  be  open  for  the  transaction 
of  any  and  all  Judicial  business  except  the 
trial  of  an  action  or  the  rendition  of  a  Judg- 
ment based  upon  a  contract,  expressed  or  im- 
plied, for  the  direct  payment  of  money." 

In  the  briefs  of  counsel  much  consideration 
is  paid  to  the  question  as  to  whether  or  not 
it  is  within  the  power  of  tbe  Legislature,  by 
calling  a  holiday  a  "special"  holiday,  to  clothe 
it  with  characteristics,  privileges,  and  Im- 
munities which  do  not  pertain  to  a  "general" 
hoilday.  It  is  argued  that  to  permit  this  is 
to  permit  an  evasion  of  the  Constitution 
which  speaks  of  holidays,  and  which,  so  speak- 


ing, must  mean  all  holidays,  special  as  well 
as  gener.^l;  that  the  essential  distinction, 
and  tbe  only  essential  distinction,  which  can 
exist  between  a  special  holiday  and  a  general 
hoilday,  Is  found  In  the  nature  of  their  crea- 
tion, but  that  when  once  created  both  stand 
upon  the  same  plane  with  equal  footing.  A 
general  holiday,  It  is  thus  said,  is  a  day  set 
apart  and  declared  to  be  such  by  the  L^s- 
lature  itself,  notice  being  carried  to  all  tbe 
world  by  the  statute  that  such  particular  day 
has  been  set  apart  for  rest,  recreation,  fast- 
ing, thanksgiving,  public  rejoicing,  public 
mourning,  or  any  of  the  other  legitimate  pur- 
poses for  which  such  a  day  may  be  decreed : 
upon  tbe  other  hand,  tliat  a  special  holiday  Is 
special  only  in  tbe  sense  that  it  is  not  a  re- 
curring anniversary,  but  is  created  from  time 
to  time  by  tbe  declaration  of  the  chief  execu- 
tive when  occasion  seems  to  call  for  It  But 
we  need  not  here  determine  this  question 
upon  the  broad  lines  of  its  presentation,  for 
we  think  that,  conceding  that  the  Legislature 
has  the  power  to  make  a  distinction  in  some 
of  their  attributes  and  characteristics  between 
a  general  holiday  and  that  which  they  have 
designated  a  special  holiday,  nevertheless  the 
particular  difference,  distinction,  and  limita- 
tion which  they  have  here  made  affecting  the 
courts  of  Justice  and  tbe  administration  of 
Justice  is  special  legislation  which  cannot  be 
upheld.  When  this  court  in  People  v.  Soto, 
supra,  declared  that  the  Legislature  was  at 
liberty  to  allow  or  disallow  the  transaction 
of  all  or  any  class  of  Judicial  business  upon 
legal  holidays,  it  meant  no  more,  and  could 
have  meant  no  more,  than  that  the  Legis- 
lature could  authorize  the  transaction  of  any 
class  of  business  which  was  not  in  itself  ob- 
noxious to  the  dictates  of  the  Constitution. 
Up  to  that  time  the  exceptions  as  to  writs  of 
prohibition  and  injunctions,  while  special  in 
their  nature,  were  classes  designated  by  the 
Constitution  itself,  and  therefore  not  to  be 
questioned.  In  all  other  respects  tbe  pur- 
poses enumerated  in  section  134,  Code  Civ. 
Proc,  for  which  judicial  business  could  be 
transacted  upon  a  holiday,  were  purposes 
which,  while  failing  into  classes,  fell  Into 
classes  carrying,  from  the  very  reading  of 
their  designation,  the  reason  for  their  ex- 
istence and  the  generality  and  uniformity  ot 
their  operations.  To  give  instructions  to  a 
jury  when  deliberating  on  their  verdict  meant 
instructions  to  any  Jury  so  deliberating  to 
facilitate  their  deliberations  and  bring  tbelr 
labors  to  a  close.  To  receive  a  verdict  or 
discharge  a  jury  was  to  receive  the  verdict 
of  and  discharge  any  Jury  that  tbe  memt>ers 
composing  it  might  not  be  unnecessarily  and 
unduly  restrained  and  confined.  To  exercise 
the  powers  of  a  magistrate  in  a  criminal  ac- 
tion or  proceeding  of  a  criminal  nature  are 
general  provisions  tending  to  the  speedy  ad- 
ministration of  tbe  criminal  laws  in  the  In- 
terest of  the  commonwealth. 

But  for  tbe  first  time  by  the  amendment  of 
section  135  la  the  effort  made  to  designate  one 
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daw  of  litigants,  and  to  say  to  them  that, 
"While  the  courts  of  this  state  are  open  to 
all  other  suitors,  Its  doors  are  closed  to  yon." 
It  matters  not  whether  the  Legislature  should 
attempt  to  do  this  directly  by  virtue  of  Its 
own  statutory  enactment,  or  Indirectly  by  em- 
powering the  chief  execntlve  to  accomplish 
the  same  result  through  the  medium  of  spe- 
cial holidays.  If  the  Iieglslatnre  eouM  not  do 
this  directly.  It  certainly  could  not  accomplish 
the  same  result  by  Indirection,  and  the  prop- 
osltlon  thus  stated  Is:  Oan  the  Legialatare 
say  that  the  courts  of  justice,  for  30  days 
or  60  days,  or  for  any  other  period  of  time, 
while  open  to  every  other  litigant  in  every 
kind  and  class  of  litigation,  shall  be  closed 
to  him  who  seeks  the  collection  of  money  due 
vpoa  a  contract,  or  to  him  who  seeks  to  re- 
cover damages  for  tort,  or  to  him  who  seeks 
equitable  as  distingulBhed  from  legal  relief, 
or.  Indeed,  to  any  class  as  distinguished  from 
another?  Assuredly  It  will  not  l>e  said  that 
this  may  be  done,  unless  there  be  some  valid, 
legal  reason  for  the  class  distinction  and  for 
the  putting  of  the  class  so  distinguished  under 
this  prohibitory  ban.  As  to  the  exception 
under  consideration  it  is  of  course  apparent, 
recognized,  and  admitted  that  the  law  was 
designed  to  protect  the  debtor  class  in  times 
of  great  financial  stringency.  Bnt  can  such 
extraordinary  privilege  to  a  debtor  be  Justi- 
fied under  onr  law?  It  Is  to  be  noted  that  in 
thus  favoring  the  debtor  from  the  legal  en- 
forcement of  his  creditor's  demand,  read  from 
the  other  and  equally  Important  point  of 
view,  it  la  a  denial  to  the  creditor  of  the  right 
to  enforce  such  demand.  It  cannot  be  a  fa- 
vor to  one  class  without  inflicting  a  corres- 
ponding injury  upon  the  rights  of  another. 
The  creditor  of  one  man  is  frequently  the 
debtor  of  another.  In  the  multiplicity  of  the 
transactions  of  modem  business  the  creditor 
of  a  debtor  residing  in  San  Francisco  may 
himself  be  the  debtor  of  a  resident  of  New 
York.  Unable  to  enforce  his  collections  from 
the  local  debtor,  he  stands  liable  to  business 
disaster  at  the  hands  of  his  New  Tork  cred- 
itor. The  class  thus  created  by  law  Is  not  a 
class  owing  its  existence  to  any  constitutional, 
rational,  legal  distinctions,  which  alone  Jus- 
tify such  classification,  but  the  reason  for  its 
creation  is  personal  as  distinguished  from 
governmental,  and  the  plain  object  of  the  law 
is  unduly  to  favor  the  debtor  to  the  hardship 
of  the  creditor  in  times  of  financial  stringen- 
cy. Commendable  as  was  the  motive  which 
prompted  such  legislation.  It  cannot  be  up- 
held. 

We  have  stated  that  It  is  unnecessary  to 
determine  whether  or  not  the  Legislature  has 
the  power  to  make  a  distinction  in  charac- 
teristics between  a  legal  holiday  and  a  special 
holiday ;  but  we  are  brought  to  the  question 
as  to  whether  this  determination  which  for- 
bids closing  the  courts  to  the  trial  of  an  ac- 
tion based  on  contract  for  the  direct  pay- 
ment of  money  does  or  does  not  render  the 
whole  amendment  void.    In  other  words,  Is  | 


the  exception  so  Integral  a  part  of  the  statute 
as  to  lead  to  the  conclusion  that,  if  the  Leg- 
islature had  known  it  was  void,  it  would  not 
have  enacted  the  amendment,  or  is  it  to  be 
concluded  that  the  exception  may  fall  and 
the  amendment  stand,  to  the  elfect  that  the 
Legislature  has  declared  that  upon  special 
holidays  the  courts  of  the  state  shall  be  open 
for  the  transaction  of  any  and  all  Judicial 
business?  Clearly  the  first  view  must  obtain. 
The  puri)ose  of  the  enactment  was  to  allow 
the  Judicial  business  of  the  state  to  proceed 
in  all  matters  saving  one.  In  deciding  that 
that  one  may  not  be  excluded,  if  it  should 
be  held  that  the  section  may  still  stand,  is  to 
declare  that  the  Legislature  had  enacted  that 
on  all  special  holidays  the  courts  of  this 
state  shall  be  open  for  the  transaction  of  any 
and  all  Judicial  businees  without  exception, 
an  Interpretation  of  a  statute  which  It  did 
not  enact,  and  which  is  in  irreconcilable  vari- 
ance with  the  result  which  it  attempted  to 
accomplish.  For  which  reasons  it  is  held  that 
the  amendment  to  section  135  of  the  Code  of 
Civil  Procedure,  approved  November  23, 1907, 
is  void. 

In  conclusion,  then,  we  repeat  that  It  is 
not  decided  that  the  Legislature  may  not 
make  certain  distiuctions  between  general 
holidays  and  special  holidays;  but  the  dis- 
tinction which  here  they  sought  to  make 
being  abortive  and  void,  the  law  for  the  crea- 
tion of  special  holidays  Itself  fails.  By  this 
failure  the  days  designated  as  special  holi- 
days were  not  transformed  Into  general  holi- 
days, and  were  not  holidays  at  all,  with  the 
result  that  they  became  Judicial  days,  upon 
which  the  functions  of  the  courts  of  the 
state  were  In  no  respect  suspended.  Risser 
V.  Superior  Court  (Cal.  Sup.)  93  Pac.  83. 

It  follows  from  the  foregoing  that  petitioner 
is  not  entitled  to  bis  writ  of  prohibition,  and 
his  application  therefor  is  denied. 

We  concur:  BEATTY,  C.  J.;  ANGEIj- 
LOTTI,  J.;  SLOSS,  J.;    LORIGAN,  J. 


SCaL  App.  T 

ROUSSIN  V.  KIRKPATRICK  et  at 

(Civ.  393.) 

(Court  of  Appeal,  Third   District,  California. 

March  27,  1908.) 

1.  Appeal  and  Ebbok— Bbikfs— Incobpoba- 
Tiow  or  PoBTioN  op  Recobd  Involved — 
Phonoqbaphic  Repobt  of  Pbogkedikos  In- 
stead OF  Bill  of  Exceptions. 

Under  Code  Civ.  Proc.  81  941a,  Wlb,  Wlc 
(St.  1907.  p.  753,  c.  410),  providing  an  alterna- 
tive metliod  of  taking  apjpeals,  and  sections  953a, 
953b,  053c  (St.  1007,  p.  750,  c.  408),  providing 
an  alternative  method  of  preparing  records  on 
appeals  by  making  and  filing  in  lieu  of  a  bill  of 
excpptiona  a  transcript  of  the  phonographic  re- 
port of  the  proceedm^s,  which  need  not  l>e 
printed,  but  requiring  in  said  section  953c  that 
the  parties  print  in  their  briefs  or  in  a  supple- 
ment thereto  such  portions  of  the  record  as  they 
desire  to  rail  to  the  attention  of  the  court,  it 
is  not  sufficient  to  indicate  in  the  briefs  the 
portions  of  the  record  relied  on  by  simply  citing 
the  page  of  the  transcript  where  such  portions 
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may  be  fennS,  afnea  nek  transcript  was  not  in- 
tended as  a  substitute  for  the  printed  record 
previously  required, 
2.  Same— Review— Findings    o»    Ootjbt    oh 

Conflicting  Evidence. 

In  an  action  for  services  as  a  school  teach- 
er, plaintiff,  who  was  discharged  after  the  fall 
term  of  four  months,  contending  that  he  had 
been  employed  to  teach  the  school  year  of  eight 
months,  where  there  was  evidence  from  which 
the  court  could  have  inferred  that  the  engage- 
ment was  for  the  fall  term,  and  that  plaintiff  bo 
understood  it,  although  he  testified  otherwise, 
the  court's  finding  that  plaintiff  was  employed 
for  the  tall  term  only  cannot  be  disturbed  on 
appeal. 

[EJd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  §§  3083-3988.] 

8.  TmaI/— Tbiai  by  CoDBi^— Findings. 

Where  the  allegations  set  forth  in  certain 
paragraphs  of  a  verified  complaint  were  ad- 
mitt^  by  insufficient  denials,  no  finding  was 
necessary  thereon. 

4.  Schools  and  School  Dibtricts— Teach- 
ers —  Action  fob  Compenbation  —  Tbiai/— 
Findings. 

In  an  action  for  services  as  a  school  teach- 
er, the  complaint  alleged  employment  for  the 
period  of  nine  months.  The  allegation  was  de- 
nied by  the  answer,  which  alleged  that  plaintiff 
was  employed  to  teach  for  only  four  months. 
The  court  found  that  plaintiff  was  employed  to 
teach  for  four  months  only,  and  also  that  the 
contract  for  four  months  had  been  paid  In  full. 
Held,  that  this  was  a  sufficient  finding  on  that 
issue. 

B.  Witnesses  —  Impeachment  —  Contbadic- 
TOBT  Statements. 

In  an  action  for  services  as  a  school  teach- 
er, plaintiff,  who  was  discharged  after  the  fall 
term  of  four  months,  contending  that  he  was  em- 
ployed to  teach  the  school  year  of  nine  months, 
testimony  relating  to  certain  declarations  made 
by  plaintiff  in  the  presence  of  witness  which 
tended  to  dispute  plaintiff's  testimony  as  to  the 
period  for  which  he  had  been  employed  was  ad- 
missible for  that  purpose. 

Appeal  from  Superior  Court,  Del  Norte 
County ;  John  L.  Cbilds,  Judge. 

Action  by  A.  C.  Konssln  against  O.  D. 
Kirkpatrick  and  others,  as  trustees  of  Red- 
wood school  district,  Del  Norte  county.  From 
a  Judgment  for  defendants,  and  an  order 
denying  a  new  trial,  plaintiff  appeals.  Af- 
firmed. 

Frank  W.  Taft,  for  appellant  Q.  W.  Howe, 
for  respondents. 

CHIPMAN,  P.  J.  Action  for  services  al- 
leged to  have  been  performed  by  plaintiff  for 
defendants  as  a  school  teacher.  The  cause 
was  tried  by  the  court  without  a  Jury,  and 
defendants  had  Judgment,  from  which  and 
from  the  order  denying  his  motion  for  a 
new  trial  plaintiff  appeals. 

The  record  purports  to  have  l>een  made  up 
under  new  sections  953a,  953b,  and  953c  of 
the  Code  of  Civil  Procedure.  St  1907,  p.  750, 
c.  408.  The  appeal  is  taken  under  new  sec- 
tions 941a,  941b,  and  941c.  St  1907.  p.  753, 
c.  410.  Some  Interesting  questions  of  prac- 
tice arising  under  these  sections  are  present- 
ed by  respondents  in  their  objections  to  the 
review  of  alleged  errors,  which  we  prefer 
not  at  this  time  to  take  up.  We  invite  at- 
tention, liowever,  to  the  closing  paragraph  of 


section  953c,  whi<!h  reads;  In  filing  brlefk 
on  said  appeal  the  parties  must  howeTer, 
print  tn  tbeli  briefs,  or  in  a  sui^Ieinent  ap- 
pended thweto,  such  portions  of  the  record 
as  they  desire  to  call  to  the  attention  of 
the  court"  Whatever  motive  of  utility  oi 
economy  suggested  these  new  sections  to  the 
Codes,  it  is  quite  clear  ■to  our  minds  that  the 
Legislature  did  not  Intend  to  require  the  re- 
viewing court  to  grope  through  an  nnprlnted 
transcription  of  the  phonographic  report  of 
the  trial  to  find  the  testimcwy  and  documents 
relied  upon  by  the  parties,  or  that  It  would 
be  sufficient  compliance  with  the  statute  tot 
the  parties  to  Indicate  In  their  briefs  the 
portions  of  the  record  relied  on  by  simply 
citing  the  page  of  tills  transcription  where 
such  portions  may  be  found.  If  the  Legisla- 
ture had  intended  to  substitute  snch  a  rec- 
ord for  the  printed  record  hitherto  required, 
no  such  provision  as  we  have  quoted  would 
have  t>een  placed  in  the  section.  Appellant 
has  in  a  measure  complied  with  the  statute, 
but  respondents  not  at  all,  and  we  might 
with  propriety  refuse  to  examine  the  tran- 
script in  aid  of  respondents.  As  the  record 
is  not  of  much  length,  and  the  issues  are 
by  no  means  complicated,  we  have  In  this  In- 
stance undertaken  to  follow  the  directions  of 
the  briefs  to  find  the  evidence  relied  upon. 

The  court  made  the  following  findings: 
(1)  That  In  the  month  of  July,  1906,  defend- 
ants employed  plaintiff  to  teach  the  gram- 
mar school  in  Redwood  district  for  the  period 
of  four  months  of  the  school  year  ending  De- 
cember 21,  1906,  at  the  agreed  price  of  $ij0 
per  month;  (2)  that  plaintiff  received  $240 
"as  payment  for  said  teaching  for  said  four 
months  of  school  in  said  district";  (3)  that 
plaintiff  has  not  been  damaged  In  any  sum. 
As  conclusion  of  law  the  court  found  that 
defendants  are  entitled  to  Judgment 

Plaintiff  claimed  in  his  complaint  that  he 
was  employed  to  teach  "for  the  period  of 
nine  months,  the  school  year  ending  June 
30  1907,"  and  his  contention  now  is  that 
the  evidence  "discloses  a  contract  •  •  • 
whereby  plaintiff  was  employed  to  teach  Red- 
wood school  for  a  period  of  eight  months." 
He  further  contends  that  the  court  failed  to 
find  upon  all  the  material  issues.  The  prin- 
cipal question  is  whether  plaintiff  was  em- 
ployed for  a  period  of  four  months  or  of 
eight  months.  Plaintiff  testified  that  in  July, 
1906,  defendant  trustee  Kirkpatrick  called 
upon  him  and  stated  that  he  was  directed  by 
the  trustees  to  find  some  one  to  teach  their 
school,  and  thought  he  would  come  and  talk 
with  plaintiff  about  It  Plaintiff  was  at  the 
time  temporarily  disabled  physically.  He  tes- 
tified: "Well,  he  said,  supposing  you  agree 
to  teach  our  school,  and  if  you  can't  take — 
open  the  school  early  enough  you  can  get 
some  one  in  your  place  to  start  it  •  •  • 
I  asked  him  how  long  a  term  of  school  there 
would  be  In  that  district  He  said  S\i, 
months  last  year,  and  we  liad  a  little  money 
left  ovc2:>  and  we  thought  that  we  would  put 
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It  nine  montba  this  year.  Well,  I  said,  an- 
der  these  conditions  I  will  undertake  It,  al- 
though I  am  pretty  sure  I  will  hare  to  get  a 
substitute  for  a  while,  but  for  a  short  time  I 
will  not  accept  it,  for  I  might  not  be  able  to 
teach  until  after  Christmas  time,  so  If  we 
can  put  In  four  months  this  fall  and  finish 
up  in  the  spring  all  right.  Then  he  said 
very  well,  if  that  suit  you.  It  will  suit  me, 
or  us  rather.  Try  to  get  along  as  fast  as  you 
can  do  so,  and  in  the  meantime  I  will  be 
down  again  or  send  some  one  to  see  you."  It 
appeared  that  plaintiff  hired  a  substitute  to 
open  the  school  and  she  taught  for  two 
months  In  bis  place,  and  following  her  plain- 
tur  taught  for  two  months,  closing  what  was 
understood  to  be  the  fall  term  of  the  school 
on  December  21,  1906,  and  was  fully  paid  for 
this  time.  He  testified  that  he  was  to  take  up 
the  spring  term  in  the  February  following. 
On  February  Otb  plaintiff  called  upon  trustee 
Watklns,  "ready  to  open  school  on  the  11th," 
and  was  Informed  that  another  teacher  had 
been  employed  for  the  spring  term.  There 
was  evidence  that  Klrkpatrick  was  not  di- 
rected  to  employ  a  teacher  for  any  definite 
time;  that  no  records  of  the  proceedings  of 
the  trustees  were  kept  showing  the  employ- 
ment of  plaintiff;  that  the  trustees  other 
than  Klrkpatrick  understood  plalntlfTs  em- 
ployment to  have  been  for  the  fall  term ;  that 
plaintiff  had  made  statements  to  the  effect 
that  he  was  hired  to  teach  the  fall  term,  to 
teach  the  school  for  four  months;  and  that 
he  had  stated  that  he  would  not  teach  the 
spring  term  unless  his  wages  were  Increased 
and  the  trustees  and  children  of  the  school 
desired  it.  A  witness  testified:  "He  told  me 
that  he  was  only  hired  for  four  months,  and 
that  he  should  not  teach  unless  the  children 
and  trustees  wanted  him."  During  the  vaca- 
tion plaintiff  had  taken  a  private  class,  and 
early  In  February  returned  to  learn  as  to 
the  spring  term  of  the  school.  There  bad 
meantime  been  a  change  in  the  personnel  of 
the  board  of  trustees,  one  having  died,  and  his 
successor  having  been  appointed.  Another 
witness  met  plaintiff  Just  before  the  spring 
term  of  the  school  opened.  She  was  asked 
what  plaintiff  said  to  her  at  that  time,  and 
answered:  "I  asked  Mr.  Roussin  if  he  was 
going  to  take  the  school  for  the  spring  term 
for  four  months,  and  I  thought  he  said  he 
was  not  sure  he  would  take  It  or  not.  They 
offered  him  a  raise  of  wages  to  take  the 
school,  but  he  didn't  know  whether  he  would 
or  not.  He  said  he  hated  to  refuse  to  take  It, 
because  Mr.  Watklns  and  Mr.  Klrkpatrick 
had  been  so  good  to  him."  There  was  some 
evidence  tending  to  show  that  the  teachers 
had  previously  been  hired  for  the  term,  and 
that  there  were  two  terms,  fall  and  spring 
terms.  The  evidence  showed  that  there  was 
a  difference  of  understanding  among  the  trus- 
tees as  to  the  time  for  which  plaintiff  was 
engaged,  Klrkpatrick  holding  that  It  was  for 
tbe  school  year,  and  the  others  tiiat  It  was 


for  a  single  term  as  they  understood  the 
meaning  of  a  term.  There  was  evidence  from 
which  the  court  could  have  Inferred  that  the 
engagement  was  for  the  fall  term,  and  that 
plaintiff  so  understood  it  though  be  testified 
that  the  fact  was  otherwise,  and  hence  the 
finding  of  the  court  cannot  be  disturbed. 

Appellant  complains  that  the  court  failed 
to  find  upon  the  issues  stated  in  paragraphs 
1,  2,  4,  and  5  of  the  verified  complaint.  The 
allegations  set  forth  in  paragraphs  1,  4,  and 
5  were  admitted  by  Insufficient  denials,  and 
no  finding  was  necessary  thereon.  Paragraph 
2  alleged  employment  for  the  period  of  nine 
months.  This  was  denied  by  the  answer, 
which  alleged  as  the  fact  that  plaintiff  was 
employed  to  teach  for  the  period  of  four 
months  and  no  longer.  The  court  not  only 
found  that  plaintiff  was  employed  to  teach 
for  the  period  only  of  four  months  ending 
December  21,  1906,  but  It  found  that  the  only 
contract  entered  Into  between  plaintiff  and 
defendants  "has  been  paid  In  full,  for  teach- 
ing the  Redwood  school  for  the  term  of  four 
months  ending  December  21,  1906."  This  was 
suflSclent. 

Appellant  claims  error  "In  overruling  the 
objections  of  plaintiff  to  the  Introduction  of 
the  testimony  of  the  witness  Margaret  Wat- 
klns as  shown  on  page  30  of  the  transcript." 
The  objection  Is  not  directed  to  any  particular 
portion  of  the  testimony,  some  of  which  was 
undoubtedly  admissible,  and  was  not  objected 
to.  The  testimony  objected  to  related  to  cer- 
tain declarations  made  by  plaintiff  in  the 
presence  of  witness  which  tended  to  dispute 
plalntUTs  testimony  as  to  the  period  for 
which  he  had  been  employed,  and  was  ad- 
missible for  that  purpose.  The  same  may  be 
said  of  the  testimony  of  the  witness  Alice 
Hussey. 

The  Judgment  and  order  are  afilrmed. 

We  concur:   HART,  J.;   BURNETT,  J. 


8  Cal.  App.  41 
WOODS  V.  POTTER,  Auditor  of  City  of  San 
Diego.    (Civ.  4C7.) 

(Court  of  Appeal.   Seoond  District,  California. 

April  3,  1008.     RehearinK  Denied  by 

Supreme  Court  June  2,  1908.) 

1.  Municipal  CoRPonATioN»— City  Councils 
—Duties  op  Members. 

Members  of  city  councils  occupy  a  position 
of  trust,  nnd  are  bound  to  the  same  measure  of 
good  faith  towards  their  constituents  that  a 
trustee  is  to  his  ce.stui  que  trust,  and  the  mere 
fact  tlint  a  member  of  such  a  bodv  arts  ns  such 
in  connection  with  any  matter  in  which  he  is 
interested  vitiates  the  transaction. 

2.  Of  FICER8  —  Public    Officebb  —  Right   to 

COMI'KNSATION. 

No  contrnotual  relations  arise  between  an 
officer  and  the  state  by  reason  of  the  election  or 
appointment  of  the  lonner.  There  is  no  im- 
plied obligation  to  pay  him  for  his  services,  and 
to  recover  he  must  show  a  right  by  law  to  com- 
pensation. 

tBd.  Note.— For  cases  in  point,  see  Cent.  Die. 
vol.  37,  OfficetB,  I  132.] 
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8.  Mttnioipai.  Cobpobatiohs— Chabteb  Of- 

nCEBS— RiOHT  TO  COMPEITSATION. 

In  order  that  a  charter  oflScer  shall  be  en- 
titled to  compensation  for  his  services,  the  bur- 
den is  on  him  to  show  that  either  the  charter 
which  created  the  office,  or  the  legislative  or  con- 
stitutional authority  under  which  the  charter 
was  framed,  attached  to  that  office  the  right  to 
receive  pay  for  his  services. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  36,  Municipal  Corporations,  §  357.] 

4.  Same— Members  or  Common  Councii,. 

The  freeholders'  charter  under  which  the 
city  of  San  Diego  was  organized  (St.  1889,  pp. 
643-729,  c.  22)  took  effect  in  May,  1889,  and 
contains  provisions  relating  to  the  compensation 
of  all  the  charter  officers  of  the  city,  except  the 
members  of  the  common  council,  as  to  whom  it 
is  silent.  Article  2,  c.  2,  §  1,  subd.  38,  authorizes 
the  council  to  make  rules  for  the  government  of 
all  employes,  officers,  etc.,  and  to  fix  salaries  and 
wages  not  otherwise  provided  by  general  lawB 
or  by  the  charter.  Article  3,  c.  9,  §  1,  reads: 
"The  annual  salaries  of  the  officers  and  the  com- 
pensation of  the  employes  of  the  city  shall  be  aa 
follows:  (Salary  for  mayor  and  other  officers  as 
to  whom  the  amount  to  be  received  is  fixed.) 
And  all  other  officers  and  employes  as  may  be 
fixed  by  the  common  council,  and  all  salaries 
shall  be  payable  monthly."  In  1905  by  an 
amendment  of  the  charter  the  number  of  mem- 
bers of  the  council  was  changed  from  27  to  9, 
but  no  change  was  made  in  the  provisions  of  the 
charter  relating  to  official  salaries.  Beld,  that 
the  council  had  no  power  to  create  salaries  for 
its  members. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  36,  Municipal  Corporations,  $  369.] 

Appeal  from  Superior  Court,  San  Diego 
County;    Benjamin  F.  Bledsoe,  Judge. 

Petition  by  Perdval  E.  Woods  for  writ 
of  mandate  against  Daniel  Potter,  as  auditor 
of  the  city  of  San  Diego.  From  a  judgment 
denying  the  writ,  petitioner  appeals.  Af- 
firmed. 

A.  A.  Haines  and  Haines  &  Haines,  for 
appellant.  George  Puterbaugh,  City  Atty., 
for  respondent 

TAGGART,  J.  Appeal  from  a  judgment 
denying  a  writ  of  mandate  to  compel  the  Issu- 
ance of  a  salary  warrant. 

Defendant  is  auditor  of  the  city  of  San 
Diego,  and  plaintiff  was  elected  a  member 
of  the  common  council  of  that  city  at  an 
election  held  April  2,  1907,  the  term  of  his 
office  to  commence  May  6,  1907.  The  claim 
of  plaintiff  to  salary  is  based  upon  Ordinance 
No.  2,814  of  the  city  of  San  Diego,  passed 
and  adopted  by  the  common  council  by  a  two- 
thirds  vote  after  Its  disapproval  by  the 
mayor  of  the  city.  The  ordinance  was 
originally  passed  February  25th,  disapproved 
by  the  mayor  March  7th,  and  adopted  by 
a  two-thirds  vote  of  the  council  on  April  8, 
1907,  one  day  after  the  election  of  plaintiff, 
and  by  its  terms  was  to  take  effect  and  be 
In  force  from  and  after  May  6,  1907. 

The  freeholders'  charter  under  which  the 
city  of  San  Diego  is  organized  took  effect 
the  first  Monday  in  May,  1889  (St  1889,  pp. 
643-729,  c.  20).  It  contains  provisions  re- 
lating to  the  compensation  of  all  the  charter 
otBcers  of  the  ci  ty,  except  the  members  of 


the  common  council,  as  to  whom  the  duurter 
is  silent  Ten  officers  are  glren  fixed  annual 
salaries,  the  salaries  of  two  and  the  deputies 
of  one  are  to  be  fixed  by  the  common  coun- 
cil, and  the  members  of  five  boards  are  to 
serve  without  compensation.  The  right  to 
create  the  salary  in  question  is  assumed  to 
depend  upon  an  exercise  of  a  power  vested 
in  the  common  council  by  either  one  or  ixith 
of  two  clauses  of  the  charter,  to  wit:  Sub- 
division 38  of  section  1  of  diapter  2  of  article 
2,  which  reads,  '^o  make  rules  and  r^nla- 
tions  for  the  goyemment  of  all  servants, 
employes,  officers,  and  departments,  and  to 
fix  the  fees  and  charges  for  all  ofiScial 
services,  and  to  fix  salaries  and  wages  not 
otherwise  provided  by  general  laws  or  by 
this  charter" ;  or  a  clause  in  section  1,  chap- 
ter 9  of  article  8,  which  reads,  "The  an- 
nual salaries  of  the  officers,  and  tbe  com- 
pensation of  the  employes  of  the  city  shall 
he  as  follows;  (Salary  for  mayor  and  other 
officers  as  to  whom  the  amount  to  be  re- 
ceived is  fixed.)  And  all  other  officers  and 
employes  as  may  be  fixed  by  tbe  commmi 
council,  and  all  salaries  shall  be  payable 
monthly." 

The  petition  alleges  that  prior  to  the  pas- 
sage of  Ordinance  No.  2,814  (from  1889  to 
1907)  "there  has  been  no  exercise  of  power 
by  the  common  councU  of  said  city  for  or 
against  providing,  fixing,  or  establishing  any 
salary  or  compensation  for  members  of  said 
common  council."  EYom  this  allegation  It 
clearly  appears  that  prior  to  the  passage  of 
Ordinance  No.  2,814  there  was  not  only  no 
salary  fixed  which  could  be  increased,  but 
there  was  no  salary  or  compensation  at- 
tached to  the  office  at  all.  The  presumption 
arising  from  the  absence  of  express  au- 
thorization of  compensation  by  tbe  charter 
is  strengthened  by  the  rule  of  contempora- 
neous construction,  and  the  presumption 
from  18  years  acquiescence  that  it  was  not 
Intended  by  the  makers  of  the  charter  that 
the  members  of  the  common  council  should 
have  any  compensation  for  services.  It  fur- 
ther appears  that  In  1905  by  an  amendment 
of  the  charter  the  number  of  members  of 
the  council  was  changed  from  27  to  9,  but 
no  change  was  made  In  the  provisions  of  the 
charter  relating  to  official  salaries.  This 
failure  is  significant,  aa  this  omission  should 
have  been  supplied  by  an  amendment  to  the 
charter.  The  propriety  of  this  Is  apparent 
when  it  is  observed  that  the  general  clause 
under  which  the  present  ordinance  is  justi- 
fied places  the  authority  to  create  and  fix 
such  salaries  in  the  hands  of  that  body  it- 
self. The  intention  of  the  makers  of  the 
charter,  as  expressed  by  the  original  charter, 
cannot  be  affected  by  the  mere  reduction  in 
tbe  number  of  members  of  tbe  councU  by  the 
amendment  of  1905. 

To  meet  the  efltect  of  tbe  clause  fn  the 
charter  requiring  that  "all  official  salaries 
provided  for  In  this  charter"  shall  be  re- 
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adjusted  asd  fixed  anew  In  the  month  of 
January,  1891,  and  every  four  years  there- 
after, appellant  contends  that  as  this  Is  the 
first  and  original  fixing  of  his  compensation, 
and  not  a  readjustment,  or  fixing  again  or 
anew,  this  clause  has  no  application.  If 
we  accept  this  argument  as  having  any 
weight,  then  it  logically  follows  that  the  com- 
mon council  would  (the  first  time)  have  the 
power  to  fix  their  compensation  at  any 
amount  they  desired,  and  the  meml>ers  of 
the  council  so  fixing  such  salary  might  there- 
by become  the  recipients  of  their  own  bounty 
bestowed  without  limitation  from  the  public 
treasury.  The  same  line  of  reasoning  Is 
used  in  meeting  respondent's  claim  that  the 
ordinance  is  In  violation  of  section  9  of 
article  11  of  the  Constitution.  None  of  the 
cases  cited  by  Bm>ellant  to  support  this  view 
consider  the  question  whether  or  not  the 
power  which  creates  the  office  should  also 
determine  the  right  of  the  officer  to  compen- 
sation. In  none  was  it  held  or  contended 
that  a  subordinate  body  was  authorized  to 
create  a  salary  for  an  office  which  owed  its 
existence  to  a  superior  authority,  nor  do  we 
think  such  authority  could  be  Implied.  The 
two  clauses  of  the  charter  relied  upon  here 
as  granting  the  power  relate  generally  to 
servants  and  employes,  as  well  as  officers 
of  the  corporation.  The  salary  of  no  other 
charter  officer  of  the  city  Is  dependent  upon 
the  existence  of  this  power.  The  use  of  the 
word  "officer"  In  the  sense  in  which  It  Is  used 
In  these  clauses  or  either  of  them  does  not 
necessarily  Imply  that  a  charter  officer  is  in- 
tended. Patton  V.  Board  of  Health,  127 
Cal.  395,  59  Pac.  702,  78  Am.  St.  Rep.  66. 

Members  of  city  councils  occupy  a  posi- 
tion of  trust,  and  are  bound  to  the  same 
measure  of  good  faith  toward  their  consti- 
tuents that  a  trustee  is  to  his  cestui  que 
trust.  Andrews  v.  Pratt,  44  Cal.  809.  The 
mere  fact  that  a  member  of  such  a  body  acts 
as  such  in  connection  with  any  matter  In 
which  he  Is  Interested  vitiates  the  transac- 
tion. Finch  T.  Riverside,  87  Cal.  697,  25 
Pac.  765.  It  will  be  presumed  that  under 
such  circumstances  self-interest  prevents  the 
individual  member  from  protecting  the  rights 
of  the  public  against  his  own.  Capital  Gas 
Co.  V.  Young,  109  Cal.  140,  41  Pac.  869,  29 
L.  R.  A.  463.  The  charter  here  In  question 
prohibits  members  of  the  common  council 
from  being  directly  or  Indirectly  Interested 
In  contracts  whereby  they  may  receive  any 
money  or  profit  from  their  own  action  taken 
In  behalf  of  the  city. 

No  contractual  relations  arise  between  an 
officer  and  the  state  by  reason  of  the  election 
or  appointment  of  the  former.  There  Is  no 
implied  obligation  to  pay  him  for  his  services 
rendered.  To  recover  he  must  show  a  right 
by  law  to  compensation.  Abbott  on  Muni- 
cipal Corporations,  |  685;  Irwin  v.  Yuba 
Co.,  119  Cal.  686,  52  Pac.  35.  If  the  act  au- 
thorizing the  making  of  the  city  charter  pro- 


Tides  that  the  latter  shall  fix  the  compensa- 
tion of  the  officers  of  a  city,  a  provision  in 
the  charter  fixing  a  maximum  will  not  au- 
thorize the  council  to  fix  such  a  salary  even 
within  such  maximum.  Taylor  v.  City  of  Ta- 
coma,  8  Wash.  174, 35  Pac.  584.  If  the  officer 
is  not  satisfied  with  the  compensation,  he  is 
not  bound  to  hold  the  office  or  perform  the 
duties  thereof.  Coyne  v.  Rennie,  97  Cal.  503, 
82  Pac.  578. 

In  order,  then,  that  a  charter  officer  shall 
be  entitled  to  compensation  for  bis  services, 
the  burden  is  upon  him  to  show  that  either 
the  charter  which  created  the  office,  or  the 
legislative  or  constitutional  authority  under 
which  the  charter  was  framed,  attached  to 
that  office  the  right  to  receive  i>ay  for  his 
services.  Such  showing  has  not  been  made 
here.  The  power  to  "make  rules  and  regula- 
tions for  the  government  al  all  servants," 
etc.,  •  •  •  "and  to  fix  salaries  and 
wages  not  otherwise  provided  by  general 
law  or  by  this  charter,"  or  the  recital  that 
"all  other  officers  and  employes  as  may  be 
fixed  by  the  common  council,"  cannot  be  held 
to  be  a  sufficient  showing  for  this  purpose. 
We  have  not  overlooked  the  fact  that  in  the 
section  relathig  to  official  bonds  there  ap- 
pears the  clause  "all  salaried  officers  of  this 
city,  other  than  the  mayor  and  members  of 
the  common  cotmcil,  must,"  etc.  Conceding 
that  in  the  interpretation  of  a  charter  con- 
taining an  ambiguous  statement  aa  to  the 
right  of  the  members  of  the  city  council 
to  a  salary  this  clause  might  be  considered 
In  determining  the  intentions  of  the  charter 
makers,  it  can  have  no  application  where 
the  charter  is  devoid  of  any  authorization 
whatever.  Our  conclusion  In  this  regard 
rests  upon  the  fact  that  it  nowhere  appears 
that  the  charter  makers  intended  that  the 
members  of  the  common  council  should  be 
compensated  for  their  services. 

While  this  view  disposes  of  the  case,  there 
are  other  reasons  which  appear  to  us  to 
Justify  the  trial  court  In  denying  the  writ 
asked  for.  The  question  of  Increase  of  com- 
pensation has  been  presented  by  both  parties 
as  if  the  time  of  the  change  or  increase 
should  be  determined  by  the  date  of  the  pas- 
sage of  the  ordinance.  Our  own  Supreme 
Court  has  expressly  said  that  the  test  of  the 
time  of  Increase  is,  "When  did  the  law  take 
effect?"  Harrison  v.  Colgan,  148  Cal.  76, 
82  Pac.  674.  Those  cases  which  construe 
constitutional  Inhibitions  against  an  increase 
of  salary  similar  to  section  9  of  article  11, 
upon  the  theory  that  Its  purpose  Is  solely  to 
prevent  the  possibility  of  an  officer  using 
his  official  position  to  obtain  an  Increase  of 
compensation  after  his  election  or  his  term 
begins,  are  distinguished  by  the  opinion  of 
the  court  in  that  case.  The  constitutional 
provision  it  is  said  was  Intended  as  well 
to  avoid  and  prevent  the  abuses  which  may 
arise  by  reason  of  arrangements  between 
candidates  who  are  reasonably  assured  of 
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election  or  appointment  and  the  legislative 
power,  if  sucb  arrangements  be  made  to 
take  effect  after  the  election  of  such  candi- 
dates, regardless  of  the  time  of  the  enact- 
ment. The  date  of  the  Increase  in  this  case 
according  to  this  rule  was  May  6,  1907,  and 
the  discussions  as  to  when  the  ordinance 
was  enacted  become  unimportant 

If  we  were  to  accept  the  view  of  peti- 
tioner that  he  was  entitled  receive  a  salary 
which  was  not  fixed  or  expressly  provided 
for  by  the  charter,  such  a  claim  against  the 
city  would  have  to  be  presented  to  and  al- 
lowed by  the  auditing  committee  of  the  city 
before  a  warrant  for  It  could  Issue.  Sec- 
tions 1  and  2,  chap.  2,  art.  6.  Only  monthly 
salaries  fixed  by  the  charter  are  excepted 
from  the  rule  provided  in  these  sections. 
The  complaint  does  not  allege  any  such 
presentation  and  allowance  or  rejection,  and 
therefore,  upon  that  theory,  does  not  state 
a  cause  of  action. 

Judgment  a£Snned. 

We  concur:    ALLEN,  P.  J.;    SHAW,  J. 


8  Cal.  App.  3S 
PERRY  v.  J.  NOONAN  FURNITURE  CO. 

(Civ.  415.) 

(Court  of  Appeal,  First  District,  California. 

April  3,  1908.) 

1.  Afpeai.  and  Erbob—Recobd— Requisites 
— Instbxjctioss. 

Where  it  did  not  appear  from  the  state- 
ment of  case  that  a  particular  instruction  which 
defendant  assigned  as  error  on  appeal  was  not 
given  at  defendant's  request,  it  would  not  be 
reviewed. 

2.  Master  and  Servant— Obiginal  Hibino— 
ExpiBATioN  of  Tebm— Continuance  op  Em- 
PLOTM  ent— Presumption  . 

Where  an  employ^,  hired  at  a  fixed  salary 
continues  in  the  same  employment  after  the  ex- 
piration of  the  term  of  the  original  hiring  with- 
out any  new  contract  as  to  compensation,  it  is 
presumed  that  the  parties  intend  the  same  com- 
pensation. 

SEd.  Note. — For  cases  in  point,  see  Cent.  Dig. 
.  34,  Master  and  Servant,  |  11.] 

3.  Same— Quantum  Meruit. 

Where  an  employ^  at  a  fixed  salary  contin- 
nes  in  the  same  employment  after  the  expiration 
of  the  term,  the  original  contract  controls  as  to 
the  compensation  the  employ^  is  entitled  to  re- 
ceive, so  that  he  cannot  recover  on  a  quantum 
meruit. 

4.  Same— Evidence. 

Plaintiff  for  a  considerable  time  had  been 
employed  by  N.  in  his  furniture  business  at  a 
weeldy  salary  of  $27.50  and  .$.'52.50.  N.  having 
formed  a  corporation  to  continue  the  bnsiness, 
in  which  he  owned  nearly  all  the  stock,  plain- 
tiff continued  without  a  new  contract  to  work 
as  manager  of  the  corporation,  and  drew  from  it 
$S2.r>0  per  week  until  he  was  discharged.  Plain- 
tiff tiaving  been  appointed  manager  by  the 
l>oard  of  directors  for  a  year,  and  discharged  be- 
fore the  year  expired,  sued  for  the  value  of 
his  services,  and  testified  that  they  were  rea- 
sonably worth  $500  per  month,  and  that  the 
amount  that  he  drew  was  only  to  cover  living 
expenses.  Held,  that  evidence  that  the  services 
he  performed  as  manager  of  the  corporation 
were  the  same  as  those  previously  performed  for 
N.  was  admi.s.'iible  to  show  that  it  was  intended 
that  he  should  be  employed  by  the  corporation 


on  the  same  terma  as  those  prescribed  by  the 
original  contract. 

5.  Contracts— Pboo«<— Conduct. 

Under  Civ.  Code,  i  1621,  the  terms  of  » 
contract  may  be  manifested  by  conduct  when 
not  stated  in  words. 

6.  Corporations— Action  fob  Services— Ev- 
idence. 

In  an  action  on  quantum  memit  against 
a  corporation  by  an  officer,  evidence  of  the  situ- 
ation of  the  parties  at  the  time,  the  relations, 
if  any,  in  which  they  stood,  of  a  business  charac- 
ter or  otherwise,  is  admissible  to  establish  the 
understanding  and  intention  of  the  parties. 

7.  Witnesses— Cross-examination. 

Where,  in  an  action  against  a  corporation 
for  breach  of  an  employment  contract,  plaintiff 
testified  that  his  services  were  worth  $500  per 
month,  evidence  that  he  liad  performed  the  same 
services  for  N.  prior  to  the  organization  of  a 
corporation  for  $32.50  i)er  week  was  proper 
cross-examination. 

8.  Corporations  —  Officer's  Services — Ac- 
tions—Evidence. 

In  an  action  against  a  corporation  for 
breach  of  a  general  manager's  contract  of  em- 
ployment, a  by-law  of  the  corporation  defining 
the  duties  of  the  general  manager  was  admissi- 
ble to  show  the  nature  of  plaintiff's  position. 

9.  Evidence— Vajlub  of  Services— Experts — 
Discretion. 

Determination  of  the  qualification  of  a  wit- 
ness offered  as  an  expert  as  to  the  valne  of 
services  is  largely  within  the  discretion  of  the 
trial  judge. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Did. 
vol.  20,  Evidence,  §  2363.] 

Appeal  from  Superior  Court,  City  and 
(bounty  of  San  Francisco;  Thos.  F.  Graham, 
Judge. 

Action  by  Donald  E.  Perry  against  the 
J.  Noonan  Furniture  Company.  From  a 
judgment  for  plaintiff,  and  from  an  order 
denying  defendant's  motion  for  a  new  trial, 
it  appeals.     Reversed. 

See  1  Cal.  App.  609,  82  Pae  623. 

R.  M.  Fitzgerald  (Campbell,  Fitzgerald, 
Abbott  &  Fowler,  of  counsel),  for  appellant 
P.  W.  Sawyer  and  Curtis  HiUyer,  for  re- 
spondent 

HALL,  J.  This  Is  an  appeal  by  defendant 
from  a  judgment  entered  against  It  upon 
the  verdict  of  a  jury  and  the  order  of  the 
court  denying  its  motion  for  a  new  trlaL 
The  complaint  Is  in  two  counts.  In  tbe  first 
count  plaintiff  sought  to  recover  a  balance 
of  $10,021.91  ui>on  quantum  meruit  for  serv- 
ices rendered  by  plaintiff  to  defendant  as 
Its  general  manager,  from  November  18, 
1S08,  to  March  25,  1001.  The  second  count 
alleges  that  plaintiff  was  duly  elected  gen- 
eral manager  of  defendant  by  its  board  of 
directors  on  the  18th  day  of  February,  1901. 
for  the  term  of  one  year  from  said  day,  and 
performed  the  duties  of  said  position  until 
the  25th  day  of  March,  1901,  from  which 
last  day  defendant  has  refused  to  permit 
plaintiff  to  perform  such  duties.  Upon  this 
count  plaintiff  sought  to  recover  the  sum  of 
$5,385  as  the  reasonable  value  of  tbe  serv- 
ices that  would  have  been  performed  but 
for  the  prevention  by  defendant  The  Jury 
rendered  a  general  verdict  In  favor  of  plain- 
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tiff  for  the  snm  of  $2,500,  for  whlcb  Judg- 
ment was  accordingly  entered  for  plaintiff. 

Appellant  objects  to  certain  instructions 
given  to  the  Jury  as  misleading.  Respond- 
ent insists  that  we  cannot  review  the  action 
of  the  court  in  this  regard,  for  the  reason 
that  it  does  not  appear  from  the  record  that 
the  instructions  now  complained  of  were 
not  given  at  the  request  of  the  defendant, 
and  we  think  that  this  contention  most  be 
■nstalned.  The  statement  of  the  case  recites 
that  at  the  conclusion  of  the  testimony,  and 
after  argument  by  the  respective  cotinsel 
for  each  party,  it  was  stipulated  "tliat  all 
instructions  given  by  the  court  on  its  own 
motion  were  excepted  to  by  both  parties; 
that  all  instructions  requested  by  plaintiff 
and  given  by  the  court  were  excepted  to  by 
the  defendant;  that  all  instructions  request- 
ed by  defendant  and  given  by  the  court  were 
excepted  to  by  plaintiff."  The  statement 
sets  forth  about  20  folios  of  instructions, 
but  nowhere  is  It  shown  which  were  given 
at  the  request  of  the  plaintiff,  which  were 
given  at  the  request  of  defendant,  or  which 
were  given  upon  the  court's  own  motion. 
As  was  said  in  Gray  ▼.  Eschen,  126  Cal.  1, 
67  Pac.  664:  "It  Is  t)resumed  that  the  pro- 
ceedings In  the  court  below  were  regular, 
and  where  error  is  claimed  it  is  incumbent 
upon  ajtpellant  to  show  It  affirmatively." 
For  this  reason  we  cannot  say  that  the  court 
erred  in  the  giving  of  the  instructions.  Gray 
V.  Eschen,  supra. 

We  think  the  court,  in  excluding  certain 
testimony,  erred  to  fhe  prejudice  of  defend- 
ant. It  was  the  contention  of  defendant  that 
plaintiff  had  been  employed  by  defendant 
during  the  period  be  worked  for  defendant 
at  a  stated  salary,  to  wit,  at  the  weekly 
salary  of  $27.50  per  week,  from  November 
18,  1888,  to  January  1,  1899,  and  at  the 
weekly  salary  of  $32.60  per  week  during  the 
balance  of  the  time,  which  had  been  fully 
paid  him  up  to  the  time  of  his  discbarge, 
which  occurred  shortly  after  the  death  of 
Mr.  Nooaan.  Plaintiff  testified  that  his  com- 
pensation had  never  l)een  agreed  upon  or 
fixed,  but  that  each  week  he  had  drawn 
$32.50  to  cover  his  living  expenses.  He  tes- 
tified that  the  reasonable  value  of  his  serv- 
ices was  $500  per  month,  and  he  sought  to 
recover  for  his  services  at  that  rate.  The 
J.  Noonan  Furniture  Company  was  Incor- 
porated November  18,  1898.  In  this  con- 
nection plaintiff,  upon  cross-examination, 
testified:  "It  was  Mr.  Noonan's  Idea  and  my 
Idea  to  incorporate  the  J.  Noonan  Furniture 
Company.  Prior  to  the  time  of  the  Incorpo- 
ration of  the  J.  Noonan  Furniture  Company 
I  worked  for  Mr.  Noonan  I  think  10  or  11 
years.  I  was  an  employe  there."  There- 
upon he  was  asked  by  defendant's  attorney, 
"What  were  your  duties  as  an  employ^ 
there?"  Whereupon  the  attorney  for  tlie 
plaintiff  said :  "To  this  line  of  questions  we 
will  object  to  all  of  them,  and  take  a  ruling 
of  the  court  and  exception."  The  court  sus- 
Cal.Rep.  95-97  P.— 18 


tained  the  objection,  and  defendant  excepted. 
After  plaintiff  had  testified  that  he  bad 
drawn  $32.50  each  week  from  the  time  of 
the  incorporation,  he  was  asked  by  defend- 
ant, "Isn't  that  the  amount  you  received 
before  incorporation?"  Plaintiff  objected, 
and  the  objection  was  sustained.  Defendant 
excepted.  Plaintiff  testified  that  the  assets 
of  the  3.  Noonan  Furniture  Company  came 
from  J.  Noonan.  After  plaintiff  had  testi- 
fied that  his  duties  did  not  change  in  char- 
acter during  the  period  covered  by  the  ac- 
tion, he  was  asked  on  cros8-examinati<»i, 
"On  the  17th  day  of  November,  1898,  were 
not  your  duties  Just  the  same  as  they  were 
on  the  18th  day  of  November,  1898?"  To 
this  question  the  court  sustained  the  objec- 
tion of  plaintiff.  In  these  rulings  the  court 
erred.  It  is  manifest  from  the  record  that 
defendant  sought  to  prove  t>y  the  questions 
ruled  out  that  plaintiff  had,  before  the  In- 
corporation of  the  business  of  J.  Noonan  in- 
to the  J.  Noonan  Furniture  Company,  work- 
ed for  J.  Noonan  in  the  same  capacity  that 
he  worked  for  the  corporatioa  thereafter, 
and  at  the  same  wages  that  he  drew,  and 
was  paid  after  the  incorporation  of  the  busi- 
ness. This  was  proper  cross-examinatioB 
of  the  plaintiff  upon  bla  testimony  that  bis 
compensation  bad  never  been  fixed,  and 
that  the  sums  that  he  drew  weekly  were  not 
in  payment  of  a  fixed  salary,  but  simply 
for  his  living  expenses. 

Where  an  employe,  hired  at  a  fixed  salary, 
continues  in  the  same  employment  after 
the  expiration  of  the  term  of  the  original 
hiring,  without  any  new  contract  as  to  com- 
pensation. It  is  presumed  that  the  parties 
Intend  the  same  compensation.  Nicholson 
v.  Patchln,  5  Cal.  475;  Hermann  v.  Little- 
field,  109  Cal.  430,  42  Paa  443;  20  Am.  & 
ElQg.  Ency.  of  Law,  16,  and  cases  cited  under 
note  8  on  said  page.  In  such  a  case  there 
can  be  no  recovery  on  a  quantum  meruit, 
as  the  terms  of  the  original  contract  control. 
Nicholson  V.  Patchin,  supra;  Hermann  v. 
Llttlefield,  supra;  Grover  &  Baker  Sewing 
Machine  Co.  v.  Bulkley,  48  111.  189;  Wallace 
V.  Floyd,  20  Pa.  184,  72  Am.  Dec.  620;  Welse 
V.  Milwaukee  County,  51  Wis.  564,  8  N.  W. 
295 ;  Ranck  v.  Albright,  36  Pa.  367 ;  Ingalls 
V.  Allen,  132  111.  170,  23  N.  E.  1026.  True, 
in  the  case  at  bar,  after  the  18th  of  Novem- 
ber, 1898,  plaintiff  worked  for  a  corporation, 
while  before  that  date  he  worked  for  J. 
Noonan ;  but  the  record  shows  that  the  busi- 
ness of  J.  Noonan  was  on  said  day  Incorpo- 
rated, and  out  of  1,000  shares  of  the  capi- 
tal stock  996  were  Issued  to  and  owned  by 
Mr.  Noonan,  while  the  remaining  4  shares 
were  issued,  one  to  plaintiff,  one  to  J.  E. 
Skelley,  another  employe  of  Mr.  Noonan, 
one  to  D.  E.  Doyle,  another  employe  of  Mr. 
Noonan,  and  one  to  Frances  Noonan,  the 
wife  of  Mr.  Noonan.  And  this  was  the  cor- 
poration for  which  he  worked,  a  corporation 
evidently  formed  as  a  convenient  instru- 
ment for  conducting  the  business  of  J.  Noon- 
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an.  If  he  had  contlntied  to  work  in  the 
same  employment  for  Mr.  Noonan  without 
a  new  agreement,  it  would  be  presumed  as 
a  matter  of  law  that  he  continued  to  work 
for  the  compensation  preriously  agreed  up- 
on. If  it  be  conceded  tltat  this  pre8umt>tion 
would  not  obtain  in  this  case  as  a  matter  of 
law,  because  of  the  change  of  the  employer 
from  an  individual  to  a  corporation  prac- 
tically owned  by  that  individual,  yet  the 
circumatancea  were  such  as  to  make  it  prop- 
er to  lay  before  the  Jury  the  conditions  of 
the  previous  employment  of  plaintiff  by  Mr. 
Noonan.  For  if,  notwithstanding  the  incorpo- 
ration of  the  business  under  the  name  of 
the  J.  Noonan  Furniture  Company,  plaintiff 
continued  to  work  for  the  corporation  in  the 
same  capacity  in  which  he  had  previously 
worked  for  Mr.  Noonan,  and  to  draw  weekly 
for  over  two  years  the  same  amount  without 
objection  and  without  asking  for  an  increase. 
It  might  fairly  be  Inferred  that  this  was  be- 
cause the  i>artles  understood  and  intended 
that  the  original  contract  was  in  force.  It 
was  therefore  competent  to  show  what  the 
original  contract  of  employment  was.  The 
terms  of  a  contract  may  be  manifested  by 
conduct  when  not  stated  In  words.  Civ. 
Code,  §  1621.  In  action  upon  quantum  meru- 
it against  corporations  by  an  officer  thereof, 
"the  situation  of  the  parties  at  the  time, 
the  relations,  if  any.  In  which  they  stood, 
of  a  business  character  or  otherwise,  are 
Important  to  be  known  and  considered,  in 
order  to  arrive  at  a  correct  solution  of  the 
ultimate  question  involved."  Barstow  v. 
City  K.  R.  Co.,  42  Cal.  465;  McCarthy  v. 
Mt  Tecarte  L.  &  W.  Co.,  Ill  Cal.  328,  43 
Pac.  956.  Evidence  as  to  the  employment 
of  plaintiff  by  Mr.  Noonan,  and  the  com- 
pensation paid,  would  have  thrown  light  up- 
on the  conduct  of  plaintiff  In  taking  a  weekly 
payment  of  a  fixed  amount,  and  would  have 
tended  to  make  clear  the  understanding  of 
the  parties  Interested  as  to  the  compensation 
to  be  received  by  plaintiff  for  his  services 
rendered  to  the  corporation,  which  was  the 
successor  to  the  business  of  Mr.  Noonan. 

The  questions  ruled  out  were  proper  for 
another  reason.  Plaintiff  had  testified  as 
an  expert  that  the  services  performed  by 
him  were  worth  $500  per  month.  Upon  this 
phase  of  bis  direct  examination  it  was 
proper  to  show  upon  cross-examination  that 
he  had  performed  the  same  services  for  prac- 
tically the  same  concern  for  a  much  less  com- 
j>en8«tion  than  $500  per  month. 

The  court  did  uot  err  In  admitting  In  evi- 
dence the  by-law  defining  the  duties  of  the 
general  manager.  Plaintiff  had  been  ap- 
pointed to  the  position  of  general  manager, 
and  it  was  pro|)er  to  show  what  the  duties 
of  such  position  were,  so  that  it  could  be 
determined  from  the  evidence  as  to  what 
be  did  do ;  whether  he  had  proiierly  and  fully 
performed  the  duties  of  his  position. 

We  cannot  say  that  the  court  erred  In 
overruling   the   objection   to   the   testimony 


of  plaintiff  and  Bartlett  as  to  the  Taloe  of 
plaintifTs  services.  Plaintiff  showed  him- 
self sufficiently  qualified  to  give  an  opinion 
as  to  the  value  of  his  aerviceSk  While  the 
qualifications  of  Bartlett  were  so  meager 
that  the  court  might  well  have  ruled  out 
his  opinion,  and  sach  we  think  would  have 
been  the  better  practice,  yet  we  cannot  say 
that  there  was  an  abuse  of  discretion  In 
allowing  the  testimony  to  go  to  the  Jury. 
The  determination  of  the  qualiflcatioo  of 
a  witness  offered  as  an  expert  must  be  left 
largely  to  the  discretion  of  the  trial  Judge. 
Howland  v.  Oakland  C.  8t  Ry.  Co.,  110  Cat 
513.  42  Pac  083. 

For  errors  In  ruling  out  testimony  abOTe 
noted  the  Judgment  and  order  must  be  re- 
versed, and  it  is  so  ordered. 


We   concur: 
CAN,  J. 


COOPER,    P.    i.;     KERRI- 


CIIRI8TISEN  V.  BARTLETT  et  al. 
(Supreme  Court  of  Kansas.    May  9,  1908.) 

1.  Public  Lanos  —  SETTLKjiBifT  om  Schooi. 
Land— Elements  of. 

A  settlement  upon  school  land  to  give  a 
right  of  purchane,  under  the  provisions  of  sec- 
tion &S41,  Gen.  St.  1001.  involves,  not  only  the 
outward,  physical,  and  visible  acts  necessaiy  to 
its  accomplisbmeDt,  but  also  an  intention  to  |)er- 
manently  establish  the  dwelling  and  residence 
of  the  settler  thereon,  and  to  do  all  the  things  in 
good  faith  required  by  the  statute. 

2.  Tbial— Trial  bt  CouBi^FAiLuaa  to  Find 
ON  Particulab  Questions. 

Where  the  findings  of  fact  do  not  specifical- 
ly state  which  one  of  several  claimants  first 
settled  upon  the  tract  of  school  land  in  contro- 
versy, the  general  finding  included  in  the  judg- 
ment against  one  of  them  necessarily  determine 
the  fact  against  him,  where  it  b  essential  to 
support  the  judgment,  and  It  is  not  in  confiict 
with  the  special  findings. 
(Syllabus  by  the  Court.) 

Error  from  District  Court.  Hodgeman 
County ;   Charles  E.  Lobdell,  Judge. 

Ejectment  by  Edwin  Bartlett  against  Mike 
Nail  and  George  J.  Chrlstlsen  in  separate  ac- 
tions, which  were  afterwards  consolidated. 
Judgment  for  Bartlett  and  Nail  as  against 
Christisen,  and  Chrlstlsen  brings  error.  Af- 
firmed. 

E.  II.  Madison  and  L.  A.  Madison,  for 
plaintiff  in  error.  F.  Dumont  Smith,  and 
G.  Polk  Cllue,  for  defendants  in  error. 

BENSON,  J.  This  action  presents  a  con- 
troversy between  three  rival  claiuumts  for  a 
tract  of  school  land.  Bartlett,  claiming  the 
laud,  sued  Nail  and  Chrlstlsen,  the  other 
claimants,  in  ejectment,  in  separate  actions, 
which  were  afterwards  consolidated.  The 
court  found  that  the  rights  of  Bartlett  and 
Nail  were  equal,  and  that  they,  aa  tenants 
in  common,  were  entitled  to  the  land  as 
against  Chrlstlsen,  and  rendered  Judgment 
accordingly,  which  Chrlstlsen  seeks  to  have 
reversed. 
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The  case  is  itresented  upon  the  findings  of 
the  district  court.  From  these  findings  It 
appears  that  a  lease  upon  this  tract  expired 
December  31,  1903.  Before  the  lease  expired 
Bartiett,  with  the  consent  of  the  lessee,  plac- 
ed a  house  upon  the  land,  and  at  11 :40  p.  m. 
December  Slst  entered  upon  the  land,  took 
possession  of  the  bouse,  and  at  12:20  a.  m.  Jan- 
uary  1,  1904,  began  to  dig  a  well.  From  the 
time  of  his  entry  to  the  day  of  trial  be  resided 
on  the  land.  At  12 :02  a.  m.  January  1,  1904, 
Nail  entered  upon  the  land,  having  with  him 
a  building,  which  he  set  up  thereon,  and  con- 
tinued to  live  in  it  as  bis  only  home  for  more 
than  six  months  from  such  entry.  The  de- 
fendant, Christisen,  was  with  Nail  at  the 
TK>undary  of  this  land  on  December  Slst, 
and  immediately  after  midnight  crossed  the 
line,  entered  upon  the  land,  and  declared 
that  be  was  the  first  person  upon  it  On  Jan- 
uary 5th  following  he  hauled  lumber  to  the 
land  for  the  purpose  of  building  a  home 
there,  and  on  January  10th  erected  a  house, 
moved  into  It,  and  for  more  than  six  montbs 
after  January  Ist  made  It  his  only  home. 
Each  of  the  three  parties  within  six  months 
after  their  respective  entries  made  improve- 
ments on  the  land  of  the  value  of  more  than 
$100,  and  on  January  1,  1904,  each  of  them 
filed  with  the  county  cleric  a  declaration  of 
settlement,  which  filings  were  in  the  follow- 
ing order:  Christisen,  Nail,  Bartiett.  Indue 
time  each  made  his  proof  of  settlement,  made 
the  required  payment,  and  received  a  certifi- 
cate, as  provided  by  law;  and  before  the 
action  was  commenced  Nail  made  full  pay- 
ment and  received  a  patent  for  the  land. 

The  statute  under  which  the  parties  clnim 
provides  that  "any  person  who  has  settled 
upon  any  portion  of  the  school  land  and  ac- 
tually resided  thereon  continuously  for  a 
period  of  six  months"  (Gen.  St.  1901,  |  6341), 
and  has  complied  with  other  requirements  of 
the  law,  may  purchase  the  same  In  the  man- 
ner therein  stated.  The  court  did  not,  in 
the  findings  of  fact,  find  who  made  the  first 
settlement  on  this  land.  As  It  was,  however, 
a  fact  essential  to  a  determination  of  the 
priority  of  rights,  it  necessarily  entered  into 
the  Judgment,  and  was  determined  adversely 
to  Christisen's  claim.  He  asserted  a  prior 
right  by  reason  of  having  made  the  first  set- 
tlement The  court,  having  decided  against 
this  claim,  necessarily  found  It  to  be  untrue, 
although  not  stated  In  the  special  findings, 
for  the  general  finding  Includes  every  fact 
necessary  to  support  the  judgment  not  in 
confiict  with  the  special  findings.  Winstead 
▼.  Standeford,  21  Kan.  270;  Stratton  v. 
Hawks,  43  Kan.  538,  23  Pac.  591;  EHse  v. 
Freeman,  72  Kan.  666,  83  Pac.  409.  A  set- 
tlement upon  lands  involves,  not  only  the 
outward  physical  and  visible  acts  necessary 
to  Its  accomplishment,  but  also  an  intention 
to  permanently  establish  the  dwelling  and 
residence  of  the  settler  thereon,  and  to  do 
all  the  tilings  In  good  faith  required  by  the 
statute.     Stepping  upon   the  land  and  an- 


nouncing his  presence,  his  return  there  with 
lumber  five  days  later,  and  tmildlng  bis  house 
five  days  after  that  were  acts  on  the  part  of 
Christisen  proper  to  be  considered  with  the 
acts  of  the  other  claimants  in  determbilng 
who. made  the  first  settlement;  a  settlement 
being  so  made  up  of  acts  and  intention.  The 
particular  findings  are  not  necessarily  in 
conflict  with  the  general  conclusion  In  favor 
of  Bartiett  and  Nail,  and  so  do  not  overthrow 
it.  What  may  be  considered  a  settlement 
upon  school  land  within  the  meaning  of  this 
statute  was  stated  in  Bratton  v.  Cross,  22 
Kan.  673 ;  but  the  conduct  of  the  person,  the 
nature  of  the  improvements  undertaken,  his 
presence  upon,  and  his  absence  from,  the 
land,  with  the  reasons  therefor,  and  all  the 
attendant  circumstances  of  the  particular 
case,  must  be  considered  in  determining  the 
ultimate  fact  of  settlement  and  the  time  of 
its  inception. 

We  must  presume  In  favor  of  the  Judg- 
ment that  the  evidence  supported,  not  only 
the  special  findings,  but  the  general  findings 
also:  and,  as  the  former  do  not  necessarily 
conflict  with  the  latter,  the  Judgment  must 
be  affirmed. 


BECK  et  al.  v.  LOWELL. 

(Supreme  Court  of  Kansas.     May  9,  1908.) 

Estoppel— Claim  to  Pbopebtt— Notice. 

One  wIjo,  having  previously  claimed  to  have 
a  mortgage  on  personal  property,  notifies  the 
buyer  of  it  at  a  pablic  sale  that  he  claimR  a 
right  to  it,  is  not  estopped  to  assert  full  title 
thereto  by  the  fact  that  in  giving  such  notice  he 
does  not  specify  whether  he  claims  as  mortgagee 
or  owner. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig, 
vol.  19,  Estoppel,  fS  155-104.] 

(Syllabus  by  the  Court.) 

Error  from  District  Court  Jackson  Conn* 
ty;    Marshall  Gephart,  Judge. 

Action  by  James  H.  Lowell  against  M.  M. 
Beck  and  W.  T.  Beck.  Judgment  for  plaintiff, 
and  defendants  bring  error.    Affirmed. 

John  D.  Myers  and  Case  Broderick,  for 
plalntifFs  in  error.  M.  A.  Bender  and  James 
H.  Lowell,  for  defendant  In  error. 

MASON,  J.  James  H.  Lowell  brought  re- 
plevin against  M.  M.  Beck  ft  Son  and  obtain- 
ed Judgment,  which  is  sought  to  be  reversed 
In  this  proceeding. 

There  was  some  conflicting  testimony ;  but 
as  the  Jury  must  be  deemed  to  have  resolved 
all  doubts  in  favor  of  the  plaintiff,  the  evi- 
dence for  the  purposes  of  the  case  may  be 
said  to  have  established  these  facts:  J.  S.  Orr 
owned  a  printing  plant,  Including  a  gasoline 
engine,  which  he  used  in  a  building  rented 
from  Lowell.  A  clause  of  the  written  lease  to 
secure  the  payment  of  the  rent  ptirported  to 
mortgage  all  personal  property  which  the  les- 
see should  have  upon  the  premises  at  any 
time.  Orr  made  a  chattel  mortgage  to  Mrs. 
Kline  covering  all  the  machinery  then  used 
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in  his  buslnesa,  and  speciflcally  describing 
this  engine.  Beck  &  Son  asked  Loweli  which 
of  the  mortgages  had  priority.  Lowell  an- 
swered that  Mrs.  Kline  had  a  first  Hen  npon 
the  property  described  in  her  mortgage  be- 
cause it  had  been  recorded  before  his,  al- 
though executed  later.  The  Becks  then 
bought  Mrs.  Kline's  mortgage,  and  took  pos- 
session of  the  printing  plant,  including  a  gaso- 
line engine  then  in  use — ^not  the  one  already 
referred  to,  but  a  new  one  procured  by  Orr 
after  the  mortgage  bad  been  given.  Later 
they  sold  all  this  property  at  public  sale,  be- 
coming themselves  the  purchasers.  Before 
the  sale  Orr  sold  his  Interest  In  the  property 
to  Lowell.  At  the  sale  Lowell  gave  notice 
that  he  claimed  the  engine,  not  saying,  how- 
ever, whether  he  claimed  it  as  mortgagee  or 
as  owner.  This  engine  he  sued  for  and  recov- 
ered in  the  replevin  action  under  a  claim  of 
general  ownership. 

The  trial  court  allowed  Lowell  to  Introduce 
bis  lease  in  evidence.  It  is  contended  that 
this  was  error,  because  it  permitted  him, 
while  suing  as  owner,  to  assert  a  title  as 
mortgagee.  The  mortgage  clause  of  the  lease, 
however,  was  not  relied  upon  as  an  Independ- 
ent ground  of  recovery.  It  was  given  in  evi- 
dence Incidentally  as  a  part  of  the  history  of 
the  transaction  out  of  which  the  litigation 
grew.  The  plaintiff  recovered  upon  the  the- 
ory presented  by  his  pleading,  a  theory  to 
which  he  was  confined  by  the  instructions 
given. 

Complaint  is  also  made  of  a  ruling  admit- 
ting evidence  of  the  usable  value  of  the  en- 
gine ;  but,  as  the  jury  allowed  no  damages  on 
this  account,  the  error,  if  any,  was  not  ma- 
terial. 

The  defendants  asked  an  Instruction  to  the 
effect  that,  If  the  plaintiff  stood  by  at  the 
public  sale  and  allowed  them  to  purchase 
the  engine  without  giving  them  notice  of  the 
title  claimed  In  his  bill  of  particulars,  he 
could  not  recover.  The  court  instructed 
tliat  the  plaintiff  was  precluded  from  recov- 
ery, if,  being  present  at  the  sale,  he  allow- 
ed the  defendants  to  purchase  the  engine 
without  giving  them  any  notice  of  a  claim 
of  title  or  ownership  on  his  part.  The  evi- 
dence as  to  what  took  place  at  the  sale 
was  somewhat  conflicting.  Manifestly  the 
plaintiff  made  some  sort  of  a  claim  to  the 
property,  but  whether  as  owner  or  lien  hold- 
er, or  as  asserting  an  undefined  right,  was  for 
the  Jury  to  d«termine.  Therefore  the  court 
might  properly  have  added  that  If,  at  the 
time  of  the  sale,  the  plaintiff  claimed  specif- 
ically as  a  mortgagee,  he  could  not  thereafter 
assert  that  he  held  a  title  by  purchase.  But 
no  such  instruction  was  asked,  and,  in  the 
absence  of  a  request,  the  omission  to  give  it 
cannot  be  said  to  have  been  reversible  error. 
The  purchasers  at  the  sale  were  not  justified 
In  assuming  that  a  general  claim  of  right 
or  title  then  made  by  Lowell  was  necessarily 
based  solely  upon  the  mortgage  lien  which 
be  had  previously  asserted. 


The  only  other  assignment  of  error  thought 
to  require  separate  mention  is  based  npon 
the  refusal  to  give  an  instruction  as  to  the 
effect  It  should  have  on  the  verdict  If  the 
jury  should  find  that  the  engine  In  contro- 
versy was  purchased  to  replace  the  one  de- 
scribed in  the  Kline  mortgage,  and  that  the 
old  one  formed  a  part  of  the  consideration 
for  the  new.  Such  refusal  could  not  have 
been  error,  for  there  was  no  evidence  that 
such  an  exchange  liad  been  made. 

The  judgm^it  is  afiirmed. 


ATCHISON,  T.  &  S.  P.  BY.  CO.  v.  WKIGHT. 
(Supreme  Court  of  Kansas.    May  9,  1908.) 

1.  Cabbiebs  —  Shipment  of  Livb  Stock — Dk- 

I.AT — Notice  of  Damages. 

Shrinkage  in  the  weight  of  cattle,  due  to 
confinement  in  the  cars  for  an  unnecessary 
length  of  time  while  on  the  way  to  market,  and 
for  which  the  shipper  seeks  damages  because 
of  the  negligent  delay  of  the  railway  company, 
is  within  the  Rtipulation  of  shipping  contract 
making  a  written  notice  of  the  loss  to  the  rail- 
way company,  before  the  intermingling  of  the 
cattle  with  other  stock,  a  condition  precedent 
to  a  recovery  for  loss  or  injury  to  cattle  dttring 
transportation. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  9,  Carriers,  §  947.] 

2.  Same— Notice  op  Injubt. 

Where  a  car  load  of  cattle,  which  were  be- 
ing transported  to  market,  was  in  a  railroad 
wreck  and  suffered  injury,  and  the  representa- 
tives of  the  railway  company,  in  charge  of  tlie 
live  stock  business  at  the  place  of  delivery,  were 
present  and  inspected  the  injured  cattle  when 
they  arrived,  and  then  directed  what  di.spo.sition 
should  be  made  of  them,  the  purpose  of  the 
stipulated  notice  was  fully  accomplished,  and 
no  further  notice  was  essential  to  a  recovery. 

[Ed.  Note.— For  ca.ses  in  point,  see  Cent.  Dig. 
vol.  9,  Carriers,  §  947.) 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Lyon  County; 
F.  A.  Meckel,  Judge. 

Action  by  L.  R.  Wright  against  the  Atchi- 
son, Topeka  &  Santa  F6  Railway  Company. 
Judgment  for  plaintiff,  and  defendant  brings 
error.    Modified. 

Wm.  B.  Smith,  O.  J.  Wood,  and  A.  A. 
Scott,  for  plaintiff  in  error.  W.  W.  Brown, 
for  defendant  in  error. 

JOHNSTON,  C.  J.  L.  R.  Wright  recovered 
a  Judgment  against  the  Atchison,  Topeka  & 
Santa  F4  Railway  Company  of  $206.35  for 
losses  arising  from  the  negligent  shipping 
of  cattle  over  the  defendant  company's  rail- 
road. It  was  based  on  two  causes  of  action, 
one  for  damage  resulting  from  a  negligent 
shipment  in  April,  1904,  from  Emporia  to 
Kansas  City,  and  anotlier  in  February  of 
the  same  year  t>etween  the  same  places.  As 
to  the  April  shipment,  it  appears  that  a  car 
load  of  plaintiff's  cattle  was  in  a  wreck, 
which  resulted  In  breaking  the  leg  of  one 
animal  and  in  bruising  the  other  cattle,  as 
well  as  in  the  loss  of  market  by  reason  of 
delay  in  transportation.     The  shipping  con- 
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tract  contained  a  provision  that,  before  a 
recovery  could  be  had  for  loss  or  injury  to 
the  cattle  during  transportation,  the  shipper 
should  give  a  written  notice  to  an  oflBcer  of 
the  company  or  the  nearest  agent  before  the 
removal  of  the  stock  from  the  place  of  desti- 
nation, or  before  they  should  be  intermingled 
with  other  stock.  Formal  notice  was  not 
given  of  the  loss  occasioned  by  the  negligence 
of  the  company  In  the  April  shipment  before 
the  sale  of  the  cattle,  and  It  Is  contended 
that  no  recovery  can  be  had.  A  formal  writ- 
ten notice  of  the  loss  sustained  was  not  re- 
quired. The  representatives  of  the  company 
were  at  the  stock  yards  when  the  Injured 
cattle  were  received.  They  observed  their 
condition  and  advised  the  consignees,  who 
were  looking  for  the  arrival  of  the  cattle, 
that  they  had  been  In  a  wreck.  When  the 
cattle  did  arrive,  these  representatives  of  the 
company  Inspected  them,  and  advised  that 
they  be  sold  at  once,  which  was  done.  Un- 
der recent  decisions  no  notice  was  required 
as  to  some  elements  of  the  losses  sustained, 
and.  In  any  event,  the  purpose  of  the  written 
notice  was  fully  accomplished  when  the  con- 
dition of  the  cattle  was  fully  brought  to  the 
attention  of  the  representatives  of  the  com- 
pany. After  these  representatives  of  the 
company,  who  were  In  charge  of  that  branch 
of  the  business  at  Kansas  City,  had  inspected 
the  cattle,  observed  their  condition,  and  then 
directed  what  disposition  should  be  made  of 
them,  It  is  too  late  to  insist  that  any  other 
notice  of  loss  would  have  afforded  the  com- 
pany either  information  or  protection.  The 
railway  company,  having  had  a  fair  oppor- 
tunity to  examine  the  cattle  and  to  ascertain 
the  extent  of  the  Injury  resulting  from  Its 
negligence,  has  had  the  full  benefit  of  the 
provision  of  the  contract  as  to  notice.  Cor- 
nelius V.  Railway  Co.,  74  Kan.  .599,  87  Pac. 
751;  Railway  Co.  v.  Fry,  74  Kan.  546,  87 
Pac.  754;  Railway  Co.  v.  Frogley,  75  Kan. 
440,  89  Pac.  003 ;  Darling  v.  Railway  Co.,  93 
Pac.  612. 

As  to  the  February  shipment,  written  no- 
tice was  not  given  as  to  the  losses  sustained ; 
but,  as  to  the  one  Item  of  $51.93  for  loss  of 
market,  no  notice  was  essential.  Loss  In 
weight  because  of  extra  confinement  was 
the  other  Item  of  loss,  and  was  fixed  by  the 
jury  at  $42.27.  From  the  averment  In  the 
petition,  as  well  as  from  the  evidence,  it 
seems  that  this  loss  was  due,  at  least  in  part, 
to  delay  In  transportation.  Shrinkage  in 
weight  because  of  the  unnecessary  length  of 
time  the  cattle  were  on  the  road  to  market 
would  be  an  Injury  during  transportation, 
and  hence  would  come  within  the  provision 
of  the  contract  requiring  notice.  Shrinkage, 
or  loss  In  weight,  arising  from  delay  after 
tran8iK>rtatiou  has  ended,  Is  not  within  the 
contract  (Railway  Co.  v.  Frogley,  supra); 
but  It  cannot  be  said  that  the  loss  In  weight 
occasioned  by  the  extra  confinement  In  the 
cars  was  not,  to  some  extent,  the  result  of 


the  great  length  of  time  that  the  cattle  were 
confined  In  the  cars  on  the  way  to  market. 
The  objections  to  rulings  on  the  admission 
of  testimony  are  not  deemed  to  be  material, 
nor  Is  it  necessary  to  consider  further  the 
objections  to  the  instructions. 

The  recovery  on  the  first  cause  of  action 
of  $113.15  will  be  affirmed,  but  the  judgment 
so  far  as  It  Is  based  on  the  second  cause  of 
action  will  be  reversed,  unless  the  defendant 

in  error  shall,  within days,  remit  $42.- 

27,  the  item  of  loss  foimd  by  the  Jury  to  have 
been  caused  by  the  extra  confinement  of  the 
cattle,  and  if  that  Is  done  judgment  for  the 
remaining  item  of  $.")1.93,  damages  found  to 
have  resulted  from  the  loss  of  market,  will 
be  aflSrmed. 


MEMORANDUM  DECISIONS. 


DAVIS  V.  TERRITORY.  (Supreme  Coart 
of  Arizona.  March  27,  1908.)  Appeal  from 
District  Court,  Gila  County;  before  Justice 
Frederick  S.  Nave.  Henry  Davis  was  convict- 
ed of  murder,  and  he  appeals.  Affirmed. 
George  K.  French,  for  appellant.  E.  S.  Clarlt, 
Atty.  Gen.,  for  the  Territory. 

PER  CURIAM.  The  appellant  was  convict- 
ed of  murder  in  the  first  degree,  and  appeals. 
Although  the  appellant  was  sentenced  to  suf- 
fer death,  his  counsel  has  not  seen  fit  to  assist 
us  in  the  examination  of  the  merits  of  his  case 
by  assigning  any  errors  or  by  filing  a  brief  in 
his  behalf.  As  required  by  the  statute,  we  have 
carefully  examined  the  record.  We  find  no  er- 
ror, and  the  judgment  of  the  district  court  is 
therefore  afiirmed. 

NAVE,  J.,  not  sitting. 


HANKINS  et  al.  v.  HELMS  et  r1.  (Su- 
preme Court  of  Arizona.  March  27,  1908.)  Ap- 
peal from  District  Court,  Cochise  County ;  be- 
fore .Tustice  Fletcher  M.  Doan.  Suit  by  Frank 
P.  Helms  and  others  against  Daniel  Hankins 
and  another.  Judgment  for  plaintiffs,  and  de- 
fendants appeal.  Affirmed.  Is'eale  &  Ross  and 
O'Conneli  &  McReynoIds,  for  appellants.  L. 
Kearney,  for  appellees. 

PER  CURIAM.  This  is  a  suit  brought  by 
Frank  P.  Helms  and  others  against  Daniel 
Hankins  and  E.  G.  Riley  to  quiet  title  to  a 
mining  claim  to  supjrart  an  adverse  filed  in  the 
land  office  against  an  application  for  patent. 
From  a  judgment  in  favor  of  plaintiffs,  defend- 
ants have  appealed.  The  only  question  which 
we  may  consider  upon  the  record,  as  it  is  be- 
fore us,  is  as  to  the  necessity  In  an  adverse  suit 
of  proof  of  citizenship  of  the  successful  party. 
Upon  this  point  the  members  of  the  court  sit- 
ting are  equally  divided  iu  opinion.  No  useful 
purpose  will  be  served  by  an  expression  of  the 
reasons  for  the  opinions  entertained.  The 
judgment  of  the  district  court  is  affirmed. 

DOAN,  J.,  not  Bitting. 


STATEN  V.  TERRITORY.  (Supreme  Court 
of  Arizona.  March  27, 1008.)  Appeal  from  Dis- 
trict Court.  Gila  County ;  ijefore  Justice  F.  S. 
Nave.  Lewis  Staten  was  convicted  of  assault 
with  a  deadly   weapon,  and   he  appeals.     Af- 
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firmed.  George  K.  French,  for  appellant.  The 
Attorney  General,  for  the  Territory. 

PKR  CURIAM.  The  appellant  was  convict- 
ed of  an  assault  with  a  deadly  weapon,  and 
sentenced  to  pay  a  fine.  He  has  perfected  sm 
appeal  to  this  court,  but  his  counsel  has  failed 
to  file  any  briefs  or  pursue  his  appeal  further 
than  by  lodging  it  in  this  court.  It  being  a 
criminal  case,  we  have  examined  the  record ; 
and,  finding  no  reversible  error  apparent,  the 
judgment  of  the  lower  court  is  affirmed. 

NAVE,  J.,  not  Bitting. 


ADDINGTON  et  al.  v.  KIMBALL  et  al. 
(Supreme  Court  of  Kansas.  April  11,  1908.) 
Error  from  District  Court,  Wilson  County ;  L. 
Stilwell,  Judge.  Action  by  F.  B.  Kimball  and 
others,  trustees  of  the  First  Methodist  Episco- 
pal Church  of  Neodesha,  against  D.  M.  Adding- 
ton  and  others.  .Tudgment  for  plaintiffs,  and 
defendants  bring  error.  AiBrmed.  A.  L.  Bil- 
lings, for  plaintiffs  in  error.  J.  K.  De  Moss, 
for  defendants  in  error. 

PER  CURIAM.  Plaintiff  in  error  in  this 
case  first  asks  to  amend  the  case-made,  and  af- 
fidavits are  presented  pro  and  con  upon  this 
motion.  The  affidavit  of  the  trial  judge  is  to 
the  effect  that  the  record  is  correct  as  it  stands. 
It  is  for  the  trial  judge  to  certify  the  case- 
made  to  this  court,  and  in  no  event  could  we 
allow  an  amendment  thereto  even  with  his  con- 
sent. It  may  not  be  inappropriate  to  add,  how- 
ever, that  nothing  in  the  showing  made  in  sup- 
port of  the  motion  leads  this  court  to  doubt  the 
proceedings  were  as  represented  by  the  trial 
judge.  Indeed,  the  controversy  over  the  ques- 
tion of  fact  is  more  apparent  than  real.  The 
othtr  errors  complained  of  are  all,  save  one, 
trial  errors  alleged  to  have  occurred,  and  to 
which  no  exception  was  taken  at  the  time. 
They  cannot  be  considered.  The  one  assignment 
which  we  can  consider  is  the  finding  of  the 
court  that  there  was  a  valid  lien  amounting  to 
Sl.309.47,  which  sum  the  defendants  below 
(plaintiffs  in  error)  were  by  the  terms  of  their 
contract  bound  to  discharge.  This  finding  is  in 
accordance  with  the  express  provision  of  the 
bond  given  by  the  plaintiffs  in  error,  as  con- 
tractors, to  the  defendants  in  error.  We  find 
no  error  in  the  proceeding  of  the  court.  The 
judgment  will  therefore  be  affirmed. 


CRAWFORD  V.  LININGEB  &  METTALF 
CO.  (Supreme  Court  of  Kansas.  May  9.  1908.) 
Error  from  District  Court,  Brown  County ; 
William  I.  Stuart,  Judge.  Action  between  Wil- 
liam E.  Crawford  and  the  Linlnger  &  Jletcalf 
Company.  From  the  judgment,  Crawford  brings 
error.  Affirmed.  B.  R.  Martin  and  F.  M. 
Pearl,  for  plaintiff  in  error.  James  Falloon,  for 
defendant  in  error. 

PER  CURIAM.  The  only  question  argued 
in  this  case  is  if  the  interi)Ieader  was  a  bona 
fide  purchaser  of  the  land  in  controversy.  The 
question  is  one  of  fact,  and  has  been  determined 
by  the  trial  court  adversely  to  the  Interpleader 
upon  oral  evidence.  The  clear  purpose  of  the 
vendors  was  to  defraud  their  creditors.  This 
fact  being  established,  the  burden  rested  upon 
the  purchaser  to  show  good  faith  on  his  part. 
It  is  not  necessary  that  a  purchaser  should  know 
of  the  fraudulent  design  of  his  grantors,  or 
should  knowingly  particijpate  in  tlieir  scheme. 
in  order  to  destroy  the  innocent  character  of 
the  transaction  as  to  him.  It  is  enough  that  he 
have  notice  of  facts  sufficient  to  put  a  reason- 
ably prudent  person  upon  inquiry.  In  this  case 
the  facts  and  circumstances  indicating  there 
was  something  radically  wrong  about  the  sale 
were  so  numerous  and  peculiar  the  trial  court 
could  not  have  found  the  purchaser  lacked  in- 
formation sufficient  to  put  him  upon  inquiry. 


It  is  not  necessary  to  recapitulate  tbe  evidence. 
The  rules  of  law  stated  are  elementary.  Tbe 
judgment  of  the  district  court  is  affirmed. 


CRAWFORD  V.  PARLIN,  ORENDORFP  & 
MARTIN  CO.  (Supreme  Court  of  Kansas. 
May  9,  1908.)  Error  from  District  Court. 
Brown  County ;  William  I.  Stuart,  Judge. 
Action  between  William  E.  Crawford  and  tbe 
Parlin.  Orendorff  &  Martin  Company.  From 
tbe  judgment,  Crawford  brings  error.  Af- 
firmed. B.  R,  Martin,  and  F.  M.  Pearl,  for 
plaintiff  in  error.  James  Falloon,  for  defend- 
ant in  error. 

PER  CURIAM,  "nie  same  questions  as  above 
are  involved  in  the  case  of  Wm.  E.  Crawford 
V.  Parlin.  Orendorff  &  Martin  Co.  (Xo.  1.5..'>42,» 
95  Pac.  1134,  and  the  judgment  of  the  district 
court  is  affirmed. 


EBEL  V.  EBEL.  (Supreme  (Vurt  of  Kansas. 
April  11,  1908.)  Error  from  District  Court, 
Logan  County ;  J.  H.  Reeder.  Judge.  Ac- 
tion by  Mary  Ebel  against  Frederick  Ebel. 
Judgment  for  defendant,  and  plaintiff  brings 
error.  Affirmed.  John  B.  Ennis,  for  plaintiff 
in  error.  Geo.  W.  Holland,  for  defendant  Ib 
error. 

PER  CURIAM.  The  trial  court  might  weU 
bave  sustained  the  motion  to  strike  out  parts 
of  the  defendant's  answer.  The  answer  pleaded 
some  of  the  evidence,  but  doubtless  this  was  in 
explanation  of  certain  allegations  of  tbe  peti- 
tion, which  charged  defendant  with  extreme 
cruelty.  The  denial  of  the  motion,  however, 
was  not  prejudicial  error,  and  cannot  famish 
grounds  for  reversal.  Inasmuch  as  the  court 
denied  any  relief  to  the  defendant  under  his 
cross-petition,  it  is  apparent  that  the  plaintiff 
was  not  prejudiced  in  the  overruling  of  her 
demurrer  to  the  cross-petition.  The  evidence 
was  conflicting,  and  the  judgment  refusing  to 
both  parties  a  divorce  must  be  accepted  as  final. 
We  are  unable  to  say  from  all  the  evidence 
that  the  court  erred  in  refusing  the  plaintiff 
a  divorce.    Judgment  affirmed. 


KANSAS  BUFF  BRICK  ft  MFG.  CO.  v. 
BENTLEY.  (Supreme  Court  of  Kansas.  Ap- 
ril 11,  190a  Rehearing  D?nied  !tlay  15,  1908.) 
Error  to  District  (^ourt,  Wilson  County ;  L. 
Stillwell,  Judge.  Action  by  John  Bentley  against 
the  Kansas  Buff  Brick  &  Manufacturing  Com- 
pany. Judgment  for  plaintiff,  and  defendant 
brings  error.  Affirmed.  Ziegler  &  Dana,  for 
plaintiff  in  error.  J.  K.  De  Moss,  for  defendant 
in  error. 

PER  CURIAM.  This  is  another  quarry  case, 
in  which  workmen  were  sent  to  pick  and  shovel 
shale  among  hidden,  unexploded  charges  of  dyna- 
mite, of  whose  existence  toe  men  were  ignorant : 
it  being  the  duty  of  a  foreman  to  locate  and 
remove  such  charges.  One  man  was  killed,  and 
the  plaintiff  was  badly  wounded.  The  defenses 
were  those  usually  Interposed  after  such  catas- 
trophes— assumption  of  risk  and  contributory 
negligence.  The  court  rightfully  took  from  the 
jury  the  question  of  assumption  of  risk.  While 
that  question  is  one  of  fact,  there  was  no  evi- 
dence in  this  case  to  take  it  to  the  jury.  It 
did  not  arise  upon  the  plaintiff's  evidence,  and 
the  defendant's  evidence  brought  the  ca.w  clear- 
ly within  the  principle  of  Harper  v.  Cement  Co. 
(Kan.)  93  Pac.  179.  The  fact  that  the  plaintiff 
knew  that  dynamite  placed  in  holes  frequently 
did  not  explode  did  not  make  him  assume  the 
risk  of  injury  from  the  negligence  of  the  fore- 
man in  failing  to  perform  his  duty  to  locate  and 
take  out  such  unexploded  charges.  This  court 
holds  that  for  the  protection  of  those  workmen 
who  have  had  nothing  to  do  with  the  prepara- 
tion and  firing  of  a  blast,  but  who  moat  follow 
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the  blasters  in  Ignorance  of  the  location  of  nn- 
exploded  charges,  the  master  must  make  an  in- 
spection to  ascertain  what  holes  failed  to  ex- 
plode, and  then  mark  or  otherwise  safeguard 
those  which  did  not ;  and  whoever  may  be  in- 
trusted with  this  work,  whether  foreman,  drill- 
er, shooter,  or  other  person,  represents  the  mas- 
ter in  a  nonassignable  duty.  The  court  did  not 
suggest  the  answer  to  question  lSVi<  but  in- 
quired the  answer,  and  saw  to  it  that  the  an- 
swer of  the  jury  correctly  appeared.  The  an- 
swer to  question  83  is  entirely  sufficient.  The 
law  itself  answers  the  question  the  same  way 
the  Jury  did.  The  evidence  of  negligence  on  the 
part  of  the  defendant  was  ample,  and  the  finding 
that  the  plaintiff  was  not  guilty  of  negligence 
accords  with  the  proof.  No  other  question  of 
merit  is  presented,  and  the  judgment  of  the  dis- 
trict court  is  affirmed. 

(77  Kan.  852) 

LOW  et  al.  v.  WIIySON  et  al.  (Supreme 
Court  of  Kansas.  Feb.  8,  1008.  Rehearing  De- 
nied April  17,  1908.)  Error  from  District  Court, 
Allen  County ;  Oscar  Foust,  Judge.  Action  by 
Rebecca  Wilson  and  Scott  Wilson  against  Clar- 
ence E.  Low  and  Anna  R.  Low.  Judgment  for 
plaintiffs,  and  defendants  bring  error.  Affirmed. 
F.  J.  Oyler.  for  plaintiffs  in  error.  W.  D.  Cope 
and  S.  A.  Gard,  for  defendants  in  error. 

PER  CURIAM.  The  demurrer  to  the  second 
count  of  the  answer  should  have  been  sustain- 
ed. It  stated  no  facts  which  constitute  a  de- 
fense, and  as  the  petition  stated  a  cause  of  ac- 
tion there  is  no  force  in  the  contention  that  the 
demurrer  should  have  been  carried  back  to  the 
petition.  However,  as  the  answer  was  abandon- 
ed on  the  trial,  and  no  evidence  was  given  under 
it,  the  ruling  on  the  demurrer  was  not  prejudi- 
cial. PlaintifFs  in  error  are  not  in  a  position  to 
claim  prejudice  because  the  court  permitted  the 
answer  to  be  amended  on  the  trial  and  a  new 
defense  set  up,  for  the  reason  that  they  made 
no  request  for  a  continuance  over  the  term  and 
the  court  postponed  the  hearing  until  a  later 
day,  in  order  to  give  plaintiffs  an  opportunity 
to  procure  evidence  in  rebuttal,  at  which  time 
plaintiffs  offered  further  testimony  for  that 
purpose.  Complaint  is  made  of  the  admission 
of  certain  testimony ;  but,  as  no  objections  were 
offered  to  the  ruling  of  the  court  at  the  time, 
plaintiffs  cannot  avail  themselves  of  any  error 
in  this  respect.  Plaintiffs'  evidence,  in  our  opin- 
ion, was  sufficient  to  support  a  judgment  in 
their  favor ;  but  there  was  a  conflict  in  the  evi- 
dence, and  we  are  bound  by  the  decision  of  the 
court  thereon.    The  judgment  will  t>e  affirmed. 


(77  Kan.  862) 

TULIP  V.  ANDREWS.  (Supreme  Court  of 
Kansas.  April  11,  lOOS.)  Error  from  District 
Court,  Cloud  Count;? ;  W.  T.  Dillon.  Judge.  Ac- 
tion by  Frank  Tulip  against  Adeline  Andrews. 
Judgment  for  defendant,  and  plaintiff  brings  er- 
ror. Affirmed.  Geo.  11.  Bailey,  for  plaintiff  in 
error.    F.  W.  Sturges,  for  defendant  in  error. 

PER  CURIAM.  Did  the  plaintiff  convey  the 
real  estate  involved  in  this  controversy  to  defend- 
ant under  an  agreement,  express  or  implied, 
that  she  would  hold  it  in  trust  for  plaintiff? 
Upon  this,  the  controlling  question  in  tlie  case, 
the  burden  was  upon  plaintiff.  The  testimony 
of  the  parties  was  conflicting,  and  upon  what 
appears  to  be  sufficient  evidence  the  trial  court 
found  in  favor  of  the  defendant.  This  finding 
is  conclusive  in  this  court,  and  is  an  end  of  the 
controversy.    Judgment  affirmed. 


(77  Kan.  860) 
TURNER  T.  LARABEB  et  al.  (Supreme 
Court  of  Kansas,  March  7,  1908.  Rehearing 
Denied  April  17,  1908.)  Error  from  District 
Court,  Stafford  County;  J.  W.  Brinckerhoff, 
Judge.  Action  by  John  M.  Turner  against  F. 
S.  Lflrabee  and  others.  Judgment  for  defend- 
ants, and  plaintiff  brings  error.  Affirmed.  J. 
Mack  Love,  C.  W.  Wright,  and  T.  W.  Mose- 
ley.  for  plaintiff  in  error.  Prigg  &  Williams,  for 
defendants  in  error. 

PER  CURIAM.  The  defendants  are  correct 
in  stating  that  the  proper  solution  of  the  ques- 
tions involved  depends  upon  the  view  which  the 
trial  court  entertained  respecting  the  facts.  The 
first  proposition  stated  in  the  plaintiff's  brief 
is  one  of  law.  and  is  correct.  But  the  question 
of  fact  underlying  it  is,  did  the  defendant  suffer 
damage?  This  question  de^nds  upon  how  the 
defendants  made  their  prices,  llie  plaintiff 
claimed  prices  were  made  without  the  defend- 
ant's knowing  how  the  flour  was  to  be  packed, 
The  defendants  introduced  abundant  evidence  to 
the  contrary.  The  court  believed  the  defend- 
ants, and  that  is  an  end  of  the  question  of  fact. 
The  plaintiff  points  out  certain  facts  and  cir- 
cumstances which  he  claims  conflict  with  the 
defendants'  evidence.  Very  well.  It  was  the 
province  of  the  trior  of  facts  to  settle  such  dis- 
putes, and  its  finding  is  conclusive  here.  There 
18  no  merit  in  the  contention  that  the  defendants 
were  negligent,  or  that  they  estopped  themseives 
from  holding  the  plaintiff  responsible  for  the 
loss  which  he  occasioned  them.  The  facts  are 
easily  marshaled  to  demonstrate  the  soundness 
of  the  trial  court's  views  upon  these  questions. 
The  judgment  of  the  district  court  is  affirmed. 

"  (78  Kan.  885> 

WINSOR  V.  WINSOR.  (Supreme  Court  of 
Kansas.  May  9,  1908.)  Error  from  District 
Court,  Sumner  County :  C.  L.  Swarts,  Judge. 
Action  by  (reorge  G.  Winsor  against  A.  D. 
Winsor.  Judgment  for  defendant,  and  plaintiff 
brings  error.  Reversed.  James  Lawrence  and 
Ije\i  Ferguson,  for  plaintiff  in  error.  W.  T. 
McBride,  for  defendant  in  error. 

PER  CURIAM.  There  was  testimony  which 
tended  quite  strongly  to  show  that  the  deed  from 
George  H.  Winsor  to  his  son  Frank,  although 
absolute  in  form,  was  a  mortgage  given  to  se- 
cure a  debt  of  If^OO,  «nd  that  A.  D.  Winsor, 
another  son,  to  whom  Frank  conveyed  the  farm 
after  their  father's  death,  knew  the  facts  and 
circumstances  when  he  took  the  conveyance. 
There  was  evidence  that  the  last  time  the  father 
left  the  place,  which  was  less  than  three  weeks 
prior  to  his  death,  he  went  to  Frank  and  de- 
manded that  the  farm  be  deeded  back  to  him, 
and  that  Frnnk  told  him  this  would  not  be  done 
until  the  $.300  which  he  owed  was  paid.  In  or- 
der to  establish  the  plaintiff's  claim  that  the 
farm  belonged  to  the  heirs,  it  was  not  necessary 
to  prove  that  the  debt  which  the  mortgage  was 
given  to  secure  had  been  paid.  Continued  de- 
fault would  not  make  the  conveyance  absolute, 
if  it  were  in  fact  a  mortgage.  The  evidence 
also  tended  to  establish  that  A.  D.  Winsor,  the 
defendant,  lived  on  the  farm  with  his  father  for 
some  time  prior  to  the  latter's  death ;  that  the 
personal  property  on  the  farm,  or  some  of  it, 
belonged  to  the  father;  that  the  defendant  took 
or  retained  possession  of  it,  and  has  never  ac- 
counted to  the  plaintiff  or  to  the  other  defend- 
ants in  any  manner  for  the  share  belonging  to 
their  father.  We  have  no  hesitation  in  saying 
that  the  court  erred  in  sustaining  the  demurrer 
to  the  evidence.  The  judgment  will  be  reversed, 
and  the  cause  remanded  for  another  triaL 
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